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PREFACE 


HIS New Edition was undertaken by the late Mr. Rufhead, 
who not living to go through half the Work, the Proprietors 
defired the prefent Editor to complete it. 


A New Edition was abfolutely neceflary, the Eighth being very 
defective and erroneous, and almoft wholly engrafted, with many of it’s 
Imperfections, into another Compilation by a Perfon formerly en- 


gaged to render it more perfect. 


Under thefe Circumftances, and for that the Book admitted of 
many Improvements, the Proprietors refolved to publifh a Ninth 
Edition, and not to {pare any Expence to have it Corrected and En- 
aah fo as to merit the Acceptance of the Public. 


To attain that End many common Precedents have been omitted. 
A great. Variety of ufelefs Matter rejected, and many Ad- 
ditions and other Alterations made: Indeed the Additions are fo con- 
fiderable, that the prefent Book contains 257 Pages more than any 
former Edition. 








With refpe& to the Precedents omitted, moft of them were ufelefs ; 
others might have been attended with ill Confequences, if depended on ; 
for whether in Pleading or Conveyancing, unlefs in very common Cafes, 
Precedents, (even if good) in unfkilful Hands, like good Medicines for 
particular Cafes, adminiftred by an Empirick, may be productive of 


_ the worft Effects. Every Pradtitioner’s Offce contains what are 


requifite for common Ufe. Twas therefore judged advifable to 


- fubftitute valuable Leanne i in the place of ufelefs Forms, 


As to Alterations, the principal Articles of the old and new Matter 


Re. are, in this Edition, divided and arranged under proper Heads, follow- 


ing, in moft Inftances, the Method obleived in Bacon® $, or the 
New ABRIDGMENT. 


Be Hy There 


ii P REFACE 


There are occafionally Mores of Praétice, &c. by the Editor which his 
own Experience hath enabled him to make. Many of the References 
in the former Edition are Correéfed. The Chapters, to a great Number 
of Statutes, omitted in the laf, are fupplied: and, a Variety of new Refer- 
ences to the Reporters, &c. added. Yet, References are not made for 
the Sake of referring, but fometimes to offer to the Student, on applying 
to the Authors, new Objedts for Reflection. 


With refpe& to the Statute-Law, the As are not given at large, 
and very feldom even Clau/es, but Abfiraéts, full enough for a Work of 
this Kind. . The fame may be faid as to Cafes in Law and Equity, 
which, being fometimes ftated in the original Reporters, with great Pro- — 
lixity, are here abfraéted, and only the effential Part given, unlefs in 
very particular Inftances. Wherea Swdbjeé# is, in it’s Nature, prolix, fo 
much as the Form of the Work would admit, hath been inferted, and 
for further Illuftration, References made to the moft approved Authors. 


The prefent Editor hath taken the Liberty of revifing and. making 
many Additions to that Part, through which Mr. Ruffhead had‘ gone. 
He hath alfo enrich’d the Work at large with a great Number of Ex- 
tracts from, and References to, Black/tone’s Commentaries, Lord Lyt- 
telton’s Hiftory of Henry IE. Lord Bacons Works, Locke on Govern- 
ment, Montefquieu's Efprit des Loix; the Parliamentary Hiffory of Eng- 
land, &c. Robertfon’s Hiftory of the Emperor Charles V. Squire's An- 
glo-Saxon-Government, Madox’s Hiftory of the Exchequer, Viners 
Abridgment, the New Abridgment, Comynss Digeft, Fofer s; Burrows, 
Annaly s, Wilfon's, and V e&ey’sReports: Authors either lately publifhed, 
or (excepting Viner’s and the New Abridgment,) not applied to by. 
the Authors or Editors of Law Dictionaries. | 


Exclufive of various other Alterations, which are innumerable, many 


Tires are added, not in any other Work of this Kind.. - 


It is proper to obferve, that the former Editions of this Work, con- 
tained a great Fund of Learning, ufeful and curious, relative to our An- 
cienT History, Laws and Customs. - Nothing of that Kind is 
‘omitted in the prefent ; and what hath fallen within the Editor’s No- 
tice, hath alfo been added. 


Many of the Editor’s Additions, tend to fhew, the Improvements 
made in our Laws and Con/ftitution (unnoticed in former. Editions) 
and, the legal ones, include a Variety of the later Determinations, on 
Points of Confequence. 


As the Work now ftands, it is a Colletion, from a great Number 
of the beft Authors, Ancient and Modern, (efpecially Spelman, the Mo- 


3 nafticon, 
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nafricon, &e. among many others,) and may be very ufeful, to the Law- 
yer, the Divine, the Merchant, and the Gentleman. Even the Trade/~ 
mman Will find many Articles, neceffary for him to be acquainted with: 
And as to the Form, that of a Diétionary, is of all others, the moft uni- 
verfally ufeful. ’Tis obvioufly fo, with regard to the Laws of England, 
and therefore, in that Refpeét, does not require a Recommendation. 


The Book cannot contain every Thing ; but the Editor hath in general 
referred to almoft every ufeful Author. He will here advife the Reader, 
if the Forms of Writs are wanting, to apply to the Books of Practice, 
Thefaurus Brevium, Fitzherbert’s Natura Brevium, and the Regifler. 
For Conveyancing, to Wood, Horfeman, &c. For Indittments, to the 
Crown Circuit Companion, Officium clerici pacis, and Tremayne s Pleas of 
the Crown ; but, in every Cafe of Nicety, or where there is a Doubt, to 
take proper Affiftance. 


With Refpect to the prefent Edition, the Editor will not pretend that 
it is a perfect Work. *Twould be the higheft Degree of Arrogance. 
Human Works are, and ever will be, Imperfe@. — 


A few Cafes may not be Law. They are either ftated to fhew how 
Determinations have varied, or perhaps, tho’ ’tis hoped but feldom, from 
Inattention. There are, occafionally, Od/ervations without Authority 
Chey may be the Editor’s. There are fome Cafes unfupported— 

They were in the Original, and he might fuppofe them Law, or 
worthy Coifideration. There are others with Queries.—The Editor 
_ introduced thofe Queries, as either doubting of the Law, or fuggefting 
to the Reader that the Subjects were proper tor Reflection. _Repetitions 
may occationally happen. He flatters himfelf there are but few, 
In fo voluminous a Work, ‘twas. morally impoflible wholly to avoid 
. Repetition. 








As to References, fome muft unavoidably be erroneous. In fuch 
Cafes the Editor would recommend to the Reader, to confult the Index 
to the Author. Should that fail, then to tranfpofe the Figures, as ’tis 
{eldom examining above three Pages : Should he ftill be difappointed, 


to apply to Comyns’s Digeff, or fome Abridgment, if the Reference is to 
a Law-Book, 


The Editor hopes, if Men of Senfe fhould think any Thing excepti- 
onable on the Subject of Religion or Politics, they will not impute it to 
him. He wifhes well to the Religion, and admires the Conftitution 
of his Country. Ina Work of this Kind, the Law is, in general, to 
be ftated, the Sentiments of a private Man ; but feldom. 


It is very neceflary the Editor fhould offer fome Apology for himfelf. 
He hath gone through the Work with infinite Difhculty, it taking up 


much 


iv PRE ft fee 


much more of his Time than: he either expected, or could conveniently 
fpare, from the Avocations of his Profeffion. Yet, he hath done every 
Thing his Leifure and Abilities would permit, to render the Work correct © 
and ufeful. ’Twas abfolutely neceflary for a Man of Bufinefs to affift 
in a Performance of this Kind, but ’tis too much to lie on the. 
Hands of one alone ; and indeed he hath often been troublefome 
to his Friends. It is much to be wifhed that Men of Experience would 
fometimes employ a few leifure Hours in ufeful Produdtions ; for, not- 
withftanding the Man of Speculation may underftand the Theoretic, 
yet, he who is acquainted with the practical Part of any Profeffion, is 
more able to give u/eful Infiruétion, 


Altho’ the Work is, like all human Compofitions, in feveral in- 
ftances, defective, yet, on the whole, it contains a great Body of an- 
cient and modern Learning, much more perhaps than any Performance 
of the Kind, and ’tis hoped, on a clofe Examination, *twill be found 
to be, by far, the beft Law Lexicon extant The Proprietors have 
been at a very great Expence to give it that Superiority they wifhed it 
fhould poffefs, and for their fakes, the Editor hopes, it will be kindly 


received. 





With refpect to Himfelf, he has only farther to with, that fome abler 
Hand, more at Leifure, would have undertaken the Completion of 


the Work, as began by Mr. Ruffhead. 


INV. B. The References to Lord Bacon’s Works are to the laft Quarto 
Edition. To Monte/quieu the laft London Quarto Edition in French : 
But the Book and Chapter areadded: To Cowell the Edition of 1727, 
To Wood's Inftitutes of the Common Law, the eighth Edition, in ge- 
neral. To Moor, Leonard, Hobart, &c. the Reference is fometimes 
to the Number of the Cafe. . 
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A. 


The firt letter of the alphabet, which being 
prefixed to words in Exglifh, fignifies as much 
as uz in French, as a man, un homme. 

Bb, From the word abbot, and in the be- 
ginning of any place fignifieth, that the place belonged 
to fome abbey.. 

Bbacot, A cap of ftate, wrought up in the form of two 
crowns worn by our ancient Briti> kings, Chron. Angl. 
1463.  Spelman’s Gloff: 

Abattors, (abaGores, derived ‘ab abigendo) Stealers 
and drivers away of cattle by herds, or in great numbers, 
They are thus diftinguifhed from fures: nam qui ovem 
nap Jurripuerit, ut fur coercetur; qui gregem ut abator., 

S 


Bbacus, arithmetick, From the abacus, or table ftrewed 
with duft, on which the ancients made their characters 
and figures. Omnium liberalium artium peritus, abacum 
precipue, lunarem compotum ES curfum rimatus. Knighton’; 8 
Chron. lib. 1, c.3. 

Abandum, (abandonum) Any thing fequeftred,  pro- 
{cribed, or abandoned. Abandon, i. e. In bannum res 
miffa.—A thing éann’d or denounced as forfeited and loft; 
from whence is to abandon, defert, or forfake as loft. and 
gone. 


@baruare, From the Sax, Abarian, to difcover and 


difclofe to a magiftrate any fecret crime.—Si homo fur- | 


tivim aliquid in domo Jua occultaverit, ES ita fuerit abar- 
Natus, rectum eff ut inde habeat jur quafivits Leg. Canuti 
Reg. cap. 104. 

bate, As derived from the Troth Abbatre; fignifies 
to proftrate, break down or deftroy ; and in law, to abate 
a calle or fort, is interpreted, to beat it down: Old Nat. 
Brew. 45... Wefim. tine, 17. Abater Maifon, is to ruin 
or caft down a houfe, and level it; with the ground. 
Thus, to abate a writ, is to defeat or overthrow it, by 
fome error or exception. | Brit. c 48. 
conjunttim feoffatis, the writ. thall be abated, that is, thall 
be difabled 4nd overthrown. 34 Ed. 1. flatè t. The 
appeal thall atate, and be defeated: by reafom of covin or 
deceit, Ssaundf. Pl. Cr. 148. And the. juftices fhall 
caufe the faid writ to be abated and quathed. 11 H.6, 
c2.. The word agate likewife is fometimes ufed in con- 
tradiflinction to difiz, and as he that puts a perfon out 
of poffefion of his houfe, lands: &¥e. is faid to difleife ; 

i ae at fleps in between the former poffeffor and his 
oe is faid to abate. Kitch. 17 Old Nat. Br. i15. 






In the ftatute de |, 


D ae + 


Bbatement, (from the French) in Latin intrufio, or 
rather interpofitio, to diftinguifh it from intrufion after 
the death of tenant for life ; is ufed in that fenfe for the 
act of the abator, as the abatement and entry of the heir 
into the land before he hath agreed with the lord, Old 
Nat. Brev. 91. 

Abatement, when it relates to writs or plaints, is the 
quafhing or dettroying of the plaintiff’s writ or plaint 
and under this fignification, which is moft general, it is 
ufed to denote a plea put in by the defendant, in which 
he fhews caufe to the court why he fhould not be im- 
pleaded or fued, or if impleaded, not in the manner and 


form he then is; therefore praying that the writ or plaint 
may abate, that is, that the fuit of the plaintiff may for 


hat time ceafe. Coi Lit. 134. b. 227. a. F. N. B, 115. 
wel. Gilb. H. C.P. 186. Terms de Ley t. 
Herein it is material to confider, 
it, What may be pleaded in abatement. ; 
z2dìy; The time and manner of pleading in abate- 
ment. 
3dly, The judgment‘in abatement, 

As to what may be pleaded in abatement, the de- 


fendant may plead; 


I. To the jurifdi&tion of the court. 
oe To the perfon of the Plaintiff, as 
- Outlawry. 

2» Excommunication. 

3. Alienage, 

4. Premunire. 

5. Popith’ recufancy. 4 
HI. To the perfon of the defendant. 
IV. To thé writ. p 
Vo To the count or declaration. 
VN Abatement by demife of the king, marriage, or 


death of parties, 


I, With refpe& to pleas in abatement to the jurifdic- 
tion of'the'court, it is to be premifed, that the courts of 
Weftminfler have a fuperintendency over all other courts, 
and may; if they exceed their juri{dicion, reflrain them 
by prohibition ; or if their proceedings are erroneous, 
may ‘rectify them by writs of error and falfe judgment. 
Nothing fhall be intended within the jurifdiction ‘of an 
inferiox® court; but wifat is exprefsly alledged ; Ao. that 
where am aCtion is brought on a promile in a.court be- 
low, not only the promie, but the confideratión of the pros 
mile, muk be aliedged to arife withfn an inferior iurif- 
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dition ; becaufé fuch inferior courts are bounden in their 
original creation, to caufes arifing within the limits of 
fuch new-erected jurifdiction ; and therefore if a debtor, 
that has contracted a debt out of fuch limited jurifdiGion, 
comes within it, yet they cannot fue there for fuch debt, 
becaufe the caufe of acion did not arife within fuch jurif- 
diction ; and therefore it is not within the limits of their 
commiffion to try and determine; for which reafon the 
confideration of the promife, which is the caufe of action, 
mult be alledged to be within the jurifdiction of the court ; 
and not only fo, but it muft be proved upon the trial ; 
and if the plaintif prove a com/ideration out of the jurif- 
diction, shat cannot be given in evidence; and if it be, 
the detendznt’s counfel may tender a bill of exceptions. 

There are no pleas to the jurifdi&ion of the courts at 
Weftminfier in tranfitory aétions, unlefs the plaintiff by 
his‘declaration fhews the caufe of aétion accrued within 
the county palatine, or it be between the fcholars of 
Oxford and Cambridge. 4 Inf. 213. 1 Sid. 103+ There 
is a difference between a franchife to demand conu- 
fance, and a franchife, ubi breve domini reges non currit, 
For in the frt cafe the tenant or defendant fhall not 
plead it, but the lord of the franchife mult demand conu- 
fance; but in the other cafe, the defendant muft plead 
it to the writ. 4 Jnf.224. See titles Franchife, Co- 
nufance, County Palatine, 

Where a franchife, either by letters patent or prefcrip- 
tion, hath a privilege of holding pleas within their ju- 
rifdiction, if the courts at-Wefminfler intrench on their 
privileges, they muft demand conufance, that is, defire 
that the caufe may be determined before them ; for the 
defendant cannot plead to the jurifdiétion: and the rea- 
fon is, becaufe a cefendant‘isiarrefted by the king’s writ. 
But within a franchife, where the king’s writ doth not 
run, he is nat legally convened, and therefore he ma 
plead it to the jurifdiction. : 

The pleas to the jurifdiétion of the courts at Weef- 
minfier, according to chief baron Gilbert, are, 


Antient demefne. 
Deincfne, à 

Held of the king’s manor. Hanf. 103. 

Counties palatine. Raf. 419. Herne 7. 

County palatine, 

Cinque ports. See title Cinque Wozts, 

The plea of privilege is likewife a plea to the juri/- 
diđion of the court, though it doth not arife from the 
Matter in variance, not being within the jurifdiction of 
the court, but it fubmits to the court, whether it ought 
to take conufance of the action, or proceed again- the 
defendant in that court, by reafon of his being a perfon 
privileged by another court, where he ought properly to 
be fued. But the law on this head will properly fall 
under the divifion concerning pleas in abatement refpect- 
ing the perfon of the defendant. 


Herne’s PI. 35°. See title Butient 


See title 


II. As to pleas in abatement to the perfon of the’ 


plaintiff, 1. Outlawry may be pleaded in abatement, be- 
caufe the plaintiff having refufed to appear to the procefs 
of the law, thereby lofes its proteétion ; but this is only 
a difability ’till the outlawry is reverfed, or ’till he has 
obtained a charter of pardon. Co, Lit, 128. Lit 22. 
197. Dy. 23,222. Af. 49. Br. Nonability 25. 

But this difability is only pleadable when the plaintiff 
fues in his ows right; for if he fues ix auter droit, as 
executor or adminiltrator, or as mayor with his com- 
menalty, outlawry fhall not difable him, becaufe the 
perfon whom he reprefents has the privilege of the law, 
Co. Lit. 128, -Nor when the plaintiff brings a writ of 
error to reverfe an outlawry, fhall outlawry in that fuit, 
or at any ftranger’s fuit, difable him; for if he were 
outlawed at feveral mens fuits, and one fhould be a bar 
to another, he could never reverfe any of them. The 
outlawry itfelf is no objeétion ; for that would be exceprio 
ejufdem rei cujus petitur diffolutio: nor is another outlawry 
pleadable in bar to fuch writ of error; for then two er- 
roneous outlawries would be irreverfable. Co. Lit. 128. 
Dod. Plac. 396. 

When outlawry is pleaded in abatement, the plain- 
tiff hall not reply that the outlawry is erroneous, for it 
is good till reverfed. 1 Lutw. 36. 
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As outlawry is a dilatory plea, when it is pleaded in an- 
other court than that from whence the outlawry iffued, 
the defendant muft bring in the record immediately. For 
this being in deiay, if the court fhould give time, and it 
fhould not be brought in, then the delay of juftice would 
be from the court; and fince there is a way of having it 
immediately, by producing it under the great feal, no 
time fall be given to bring it /ub pede figilli ; but other- 
wife when it is in the fame court; for then the record is 
already in court. Do&. Placit. 393. Stamf.103. Fitz. 
Coren, 233% 

Outlawry in a county palatine cannot be pleaded in 
any of the courts of Wefminffers for he is only oufted of 
his law within that jurifdi@ion, and it fhall not extend 
to difable a man in another county, where they have no 
power; for the county palatine being a royal jurifdiction 
within bounds, the lofing the privileges of law within 
that jurifdiction, can be no difadvantage to him in another 
county ; and if he does not live within the falatixe jurif- 
diétion, he is not obliged to attend there. But it ieems 
that outlawry in the county palatine of Lancaffer may be 
pleaded in the courts of Wefminfer ; becaufe that county 
was erected by act of parliament in the time of Ed. 3. 
but Durham and Chefer are by prefcription, Fitz. Coron. 
233. 12 Ēd. 4:16. Dceé&. Placit.396. Yet query, as 
to this doĉtrine ? for the fame reafon militates againft it. 

Outlawry may be always pleaded in abatement, but not 
in dar, unlefs the caufe of action be forfeited. Co. Lit. 
128. $. Do&. Pl. 395. 

In perfonal a@ions, where the damages are uncertain, 
outlawry cannot be pleaded in dar; but in ađions on the 
cafe, where the debt to avoid the law wager, is turned 
into damages, there cutlawry may be pleaded in dar, for 
it was veted in the king, by the forfeiture, as a debt 
certain, and due to the outlaw: and the turning it into 
damages, whereby it becomes uncertain, fhall not diveit 
the king of what he was once lawfully poffeffed of, 
2 Lutw. 1604. 3 Lev. 29. 2 Vent 282. 3 Leon. 197, 
205. -Cro. Eliz. 204. Owen 22. 

2. Excommunication is a good plea even to an executor 
or adminiftrator, though they fue in autre droit; for an 
excommunicate perfon is excluded from the body of the 
church, and is incapable to lay out the goods of the de- 
ceafed to pious ufes. Co. Lit. 134. 43 E. 3.13. Theol, 
Il. 

But in an action brought by bailiffs and commonalty, 
the defendant fhall not plead excommunication in the 
bailifs ; becaufe they fue as a corporation, and a corpo- 
ration cannot be excluded from the commanion of the 
vifible church. Theol. 11. 30 E. 3.4. Co. Lit. 154. 

Excommunication is no plea in a gui tam, becaufe it is 
for example; and the ftatute having given the informer 
an ability to fue, and not excepted excommunicated per- 
fons from the liberty of informing, he is enabled to fue 
by the ftatute, notwithftanding the cenfures of the church. 
t2 Co. 61. 

When excommunication is pleaded in the plaintif, he 
fhall not reply, that he has appealed from the fentence ; 
for the fentence is in force until it is repealed, and whilf 
it isin force he cannot appear in any of the courts of 
juftice ; but he may reply that he is abfolved, for thea 
his difability is taken away. Bro. Excom. 3. 3 Bulf. 72e 
20 H. 6,25. Rell. 226. 

When prohibition is brought againft the bifhop, and 
he pleads excommunication againft the plaintiff, and in 
the excommunication there is no cavfe of fuch excommu- 
nication fhewn, this is not a good plea ; for in fuch cafe 
it will be intended, that the excommunication was for 
endeavouring to hinder the bifhop’s ‘proceeding by appli- 
cation to the temporal court; and if fuch excommunica- 
tion were allowed, it would deftroy all prohibitions, and 
the plea of excommunication in this cafe is exceptio ejuf- 
dem rei cujus petitur difflutio. Theol. 10, 11, 28 E. 3, 
27. 8 Co, 68. 

The court will not receive the certificate of excom- 
munication of one bifhop from another, becaufe they 
muft have the certificate from the bifhop whofe fubjeét 
he was; and he might have been affoiled, that is, dif- 
charged from the excommunication by his own ordinary 
after the firit certificate to the bithop, Vide Bro, Excom. 

Fitz. 


Oe A 


Fitz, Excom. 8 Co. 68. Co Lit.134. Nor will they 
receive a certificate; (becauie he may ftand ‘affoiled by 
the prefent ordinary that now is,) after the deceafe of 
the bifhop who has certified : in fa& the court will not 
reccive any certificate, but from fuch perfon to whom they 
can write to affil. Bro. Excom. 21. Fitz. Excom. 26, 
1 Roll Abr. 883. 

_ 3. Alienage—An alien born may be pleaded in abate- 
ment: but Jews may profecute actions and recover, a plea 
in abatement againit them being but a difability fo long as 
the king fhall prohibit them to trade. ‘1 Lill. 4. 

An alien enemy, or one whofe king is in enmity with 
ours, Cannot bring any action either real, perfonal, or 
mixed. Yetfee Lord Raym. 282, Wells v. Williams. 

Thefe pleas are at prefent feldom pleaded, and as little 
regarded, Wars are not now fo implacable as formerly. 

An alienin league fhall maintain perfonal ations ; 
otherwife he would not be able to merchandife and trade 
amongft us. But he fhall not maintain real or mixed 
actions, becaufe there is no neceffity that he fhould fettle 
amongftus. Co, Lit.129. b. Yelv. 198. 1 Bulfr. 134. 
Little attention would now be paid in Wefmixfer Hall to 
this doétrine ; a great law lord has already, with much 
propriety, declared himfelf diffatisfied with fuch opinions, 
If alienage be pleaded to an alien in league, that muft be 
in difability of the plaintiff; but if it be to an alien 
enemy, it may be pleaded to the action ; becaufe it is 
forfeited to the king, as a reprifal for the damages com- 
mitted by the dominion in enmity with him. Bro. Deni- 
zen 10. Co. Lit. 129. b. 

Where the defendant pleads that the plaintiff is an 
alien in abatement of the writ, it is triable where the writ 
is brought, and the replication muft conclude to the 
councry; but otherwife it is faid where it is pleaded in 
bar, that the plaintiff is an alien, the replication muft 
conclude with an averment. Salk. 2. Weft v. Sutton. 

ef. 5. Comb. 394. Texell ve Hooper contra, Where 
the defendant pleaded, that the plaintiff was an alien, 
born at Roan in the kingdom of France, within the lige- 
ance of the king of France, the plaintiff replies, that he 
is an alien friend, born at Hamborough, within the lige- 
ance.of the emperor, and traverfeth that he was born at 
Roan. Hour inclined it was an ill traverfe, and offered 
an illiflue. Comb. 212. See title liens, 

4. Premunire. Perfons attainted of premunire are 
incapable of bringing any action ; for they are, out of 
the proteftion of the law. Lit. Je&. 199. Co, Lit. 129. 
See title 95zacinunire, 

5. Popilh recufan y. This difability of popifh recufancy 
convict, is by flat. 3 Ja. Bec. 5 /. 11, 12. which dif 
ables to all intents, as excommunication, except where he 
fues for lands, tenements, leafes, annuities, rents, and he- 
reditaments, or for the iffues and profits thereof. which 
are not to be feized into the hands of the king, his heirs 
or fucceffors. 

OF pleading recufancy in difability, wide the cafe of 
Curwin or Colvin v, Fletcher, Modern Cafes in Law and 
Equity, 1 Part, 43. 


TIT. Pleas in abatement to the perfon of the defendant. Of 
thefe pleas, the plea of privilege is one of the moft ma- 
terial. The officers of each court enjoy the privilege of 
being fued only in thofe courts to which they refpectively 
belong; the reafon whereof is, becaufe of the duty they 
are under of attending thofe courts, and left their clients 
caufes fhould fuffer if they were drawn to anfwer to 
actions in other courts. 2 Mod. 297. Vaugh. 155. 
Biles Fs Zon 2 Ro iAur, 272. % Lule. 44.639... But 
this is to be underftgod, when the plaintiff can have the 
fame remedy againit the officer in his own court, as in 
that where he {ues him; for if money be attached in an 
attorney’s hands by foreign attachment in the fheriff’s 
court in London, he hall not have his privilege; becaufe 
in this cafe the plaintiff would be remedilefs. 1 Sand, 67, 
68, Turbill’s cafe. 

So ifa writ of entry, or other real ation, be brought 
againft an attorney of the King’s Rench, he cannot plead 
his privilege ; becaufe, if this fhould be allowed, the 
plaintiff would have a right without a remedy; for the 
King’s Bench hath not cognizance of real actions. 
1 Saund, 67. 
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So if an attorney of the Common Pleas be fued in an 
appeal, he fhall not have his privilege; for his own 
court hath not cognizance of this aétton ; for this wide 
38 H: 6. 29.6. og E. 4. 35. Cro. Car. 585. 1 Leors 
189. 2 Leon. 156, 

But the privilege, which the courts indulge their offi- 
cers with, is refrained to the fuits only, which they 
bring in their owz right; for if they fue or are fued as 
executors or adminifirators, they then reprevent common 
perfons, and are to have no privilege. Hob. 177. 

So if an officer of one court fues an officer of another 
court, the defendant fhall not plead his- privilege; for 
the attendance of the plaintiff is as neceffary in his court 
as that of the defendant in his; and theretore the caufe 
is legally attached in the court where the plaintiff is an 
officer, 2 Mod. Rep. 298. Hamelton werf. Jul. Scroggs. 
2 Lev. 129, 2 Roll. Abr, 278. pl. 4. Moor 556. 

So if a privileged perion brings a joint a@ion, or if aa 
action be brought againft him and others, he fhall not 
have his privilege, but this is to be underitood where the 
action’ is joint, and cannot be fevered; for if the action 
can be fevered, without doing any injury, the officer 
fhall have his privilege. Dyer 377. Godb.10. 2 Rell, 
Abr. 275. 2 Lev, 129. 1 Vent, 298, Q. 

An officer fhall not have his privilege againft the 
king ; for as the executive power is lodged in the king, 
it would be unreafonable that his court, which gives re- 
lief to private perfons, fhould proteé&t any fubje& from 
being brought to juitice, for offending againit the laws, 
which concern the whole commonwealth. Bro. Superfed. 
1. 2 Roll, dbr.274. But in any aétion gui tam, at the 
fuit of an informer, he fall have his privilege. Lif 
Reg. 7. 3 Lev, 298. Lutw. 193. 

If an action be brought in the King’s Bench againft an 
attorney of the Common Pleas, it is mot enough for him to 
fay that he is an attorney, for his being an attorney does 
not abate the plaintift’s bill, when once the aétion is at- 
tached in the King’s Bench; but he muft thew that he 
was an attorney at the time of the plaintiff’s exhibiting the 
ill ; for then it will appear to the court, that the plain- 
tiff might have fued the defendant there, as a privileged 
perfon, 1 Salk, 1. Peafe v, Parfons. 

It is faid by Belt Ch. J. of B. R. in the cafe of Dun- 
comte v, Charch, Comb. 390, that ifa perfon who hath the 
privilege of being fued in another court, be in afual cuf- 
tody of the Mar/bal, he cannot plead his privilege; but 
otherwife where he is bailed, and fo only /uppo/ed in cuf- 
tedia marefcalli, 1 Salk. 1. Jones v. Bodinuer, the fame 

oint. 
i The court of King’s Bench will take notice of the pri- 
vilege of their own officers; as where a FiLazer of the 
King’s Bench was arrefted by a writ, he was difcharged on 
common bail. Brown’s cafe. Sask. 544. 

But where an Arrorney cf the Common Pleas was 
{ued by a Bill in the King’s Ben b ; upon a motion for his 
being difcharged, the court, atfente Holt, denied it, 
and put him to plead his privilege. 1 Mod. Ent. 26; 

Here fhould be obferved the difference ;—the former- 
was an adual officer, whofe attendance was abfolutely ne~ 
ceflary, and no one to fupply his place; the latter, an 
attorney, and the number of attornies is very great. 

After a general imparlance, an officer cannot plead his 
privilege, becaufe by imparling he affirms the jurifdic- 
tion of the court ; but after a /pecial imparlance he may 
plead his privilege. Bro. Priv.25. 22 H. 6.6, 22, 71. 
1 Rell. Rep. 294. 1 Sid. 29. 2 Roll, Abr. 273, 279. 
Hard. 365. 1 Lutw. 46 1 Salk. 1. And now the 
common practice is to ufe a /pecial imparlance, 

Mifnomer may be pleaded in abatement. But though a 
defendant may, by pleading in abatement, take advantace 
of a mifnomer when there is a miftake in the writ or 
declaration, as to the name of baptifm or furname ; yet 
in fuch a plea he muft fet forth his right name, fo as to 
give the plaintiff'a better writ. Finch 363. 9 H.5. T$ 

Where a defendant comes in gravis, or pleads by the 
name alledged by the plaintiff, he is eftopped to alledge 
any thing 'againĝ it. Sty 440 Where one is mifnamed 
in a bond, the writ fhould be in the right name, and 
the count fhew that defendanr, by /x b a name, made the 
bond, To a plea of zui/ncmer, the plaintiff may reply, the 
defendant was known by the namein the writ. 1 Salk. 6. 
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If 4. gives a bond by the name of B, and he is fued 
by that name, if he pleads a mifnomer, the Pizintiff may 
reply, that he made the bond by the name of B, and 
eftop him by demanding 
deed he fhall be admitted to. fay his*name is 4. defend 
ant may rejoin and fay, that he made no fuch deed, and’ 
this he mult do'without oyer; for if he prays oyer, he 
admits his name to be B. Salk. 7. ‘Linch v, Hooke. 

One defendant cannot plead mi/nomer of his compa- 
nion ; for the other defendant may admit himfelf'to be 
the perfon in the writ. 1 Lute. 36. The defendant, 
though his name be miftaken, is not obliged to take ad- 
vantage of it; and therefore if he be impleaded by a 
Wrong name, ‘and afterwards impleaded by his right’ 
name, he may plead in bar the former judgment, and 
aver that he isuna et eadem perfona, Gilb. Hi C.P. 218 

“Where an indi&tment for a capital crime ts abated for 
mifnomer of the defendant, the court will not difmifs him, 
but capfe him to be indi@ed de novo by his true name. 
2 Hawk. 367. Pleas in abatement found againft a def 


fendant in capital cafes, are not peremptory, as they are’ by original ; 


in other cafes; but he may afterwards plead over to the 
felony. Jb. 191. Qu. If not ufual'to plead over to the’ 
felony at the fame time? 

A writ may bè abated for want of addition of the place, 
trade, dignity, Sc. of the defendant; as where one pleads 
there is no fuch place, or that he is a daronef and not ‘a 
knight, Se. 1 Vent. 154. If the addition of the de-' 
fendant’s quality and dwelling be omitted in any original 
writ, in a perfonal ation, appeal, or indi€ment, where 
exigent may be awarded, the writ mall ‘abate; but it 


fhall not abate for furplufage in the addition. 1H. 5/ 
cap. § 
The name of earl, if omitted, abates the writ. ‘Davis 


Rep. 60. a. Butif a perfon is created an ear] pending 
the action, bill, or {uit, it hall not abate. “1 Fd. 6, 
cap. 7. fe. 3. But there muft be an entry on the roll, 
With a pof ultimam continuationem, file , that fuch a day 
and year, the king by his letters parent, &c, fetting it 
forth with a profert in cur. EF c: quod predi. defendens von 
dedicit, 1 Mod. Ent. 31, 32% 

The defendant’s being under the protection of the ‘law,’ 
as`by being an infant, feme covert, tc. may likewife be 
pleaded in abatement. A feme coyert, after an  arreft, 
giving bail-hond by a wrong name, may plead the mi/- 
nomer, and fhe is not eftopped by the bail-bond, t Salk; 
7. Linch v. Hocke, See titles Feme Covert, Jnfanr, 
„On the whole, it is proper to obferve, as to mi/nomers, 
the courts at Weffminfler will not abate a writ for a trifling 
miftake, as' the omiffion or infertion of a /etter, that does 
not make a material variation in the found, &c, 

With refpect to infancy, it may either be pleaded in 
bar, or given in evidence, on the general ifue, unlefs in 
the cafe of xeceffaries, when the law binds an infant to 
his promife. 

As to coverture, it has often been pleaded in bar but 
query, if it would not be bad on demurrer ? 


IV. With refpe& to pleas in abatement to the writ, 
the writ being the foundation of the fubfequent proceed- 
ings, great certainty and exaétnefs is requifite, to the end 
that no perfon be arrefied or attached by his goods, unlefs 
there appear fufficient grounds to warrant fuch pro- 
ceedings ; fo that if the writ vary materially from that in 
the Regifer, or be defective in fubftance, the party may | 
take'advantage of it, See 5 Co. 12. 9 Hi 7.16. 10 Ed. 3. 
Ti, Geile, Gls 525450, Carth. 172. But where the 
writ fhall not abate for variance from the Regifter, fo 
that it be equivalent. See Hob. 1, 51, 52. 
ance between a bond and‘the dectatarion abates the writ, 
fee Hod. 116. Walter v, Pigot. Moor 645. 1 Cro. 896. 
He5..18, 19, Zo. 

In declaring on bends, ’tis moft advifeable to omit the 
alias dic, for tis utineceffary. 

„Where a demand is cf two things, and it appears the 
plaintiff hath an @€tion only for one, the writ may nat 
be abated in the whole, but fhall ‘ttand for that which is 
g00d 5 pat iF i it ap pear, that’ although he cannot have 
this writ which he hath” brought fer i part, he ‘may have 
another, the wiit hall abate in the whole. ` t1 Rep. 45. 
i Samed. 285, A writ of epe&ment thall be abated, on its 


judgment, if againit his own” 


What vari- } 
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„appearing to the court to be fusd out before the caufe of 
\aétioh.” Cro. Car: 272. ` Now the prattice is, to ferve a 
copy of the declaration in the firit inftance.—If judgment 


igoes by default, there is not any one to bring’error, If 


the tenant appears, there are feveral inftarces, where the 
iffue may be made right, and the variance fhall not hurt. 

In cale admintration be granted ‘after the ‘ation 
brought, and this appears, the plaintii’s | writ abates. 
Hobs 24%. 


. Asto pleas in abatement to the count or declaration, 
it is Miia that after the party fuingi has declared; 
the party impleaded may demand ayer of the writ ; and 
then, if there: be ‘any fault or infuficiency in the ‘count’ 
for a caufe apparent in itfelf, or if there be a variance 
between the count and the writ, or between the writ and 
a record, fpecialty, &c. ‘mentioned’ in the count, the 
party impleaded ought to’ hew it, by his pleading, 
Theol. 010. co. fe. 5. Fitz, Count, 27. 

“One may pléad'in abatement of a declaration, where tis” 
but if the action be by" bill, you mu plead 
‘in’ abatement of the bill-only.© 5 Mod: 144. “A little 
j Variance between’ the declaration and the bond pleaded, 
will not make naught the declaration ; but uncertainty 
jwill abate it.  P/owd. 84. The variance of the’ de- 
claration from the obligation, or other deed-on which it 
[is grounded, will fometimes abare the a€tion ; and if a 
‘declaration affign'wafte'in a town not mentioned in the’ 
‘original writ, the writ of wafte hall adate. Hob. 18, 38. 

‘Dikewife where the declaration is otherwife defettive, 
in not purfuing the writ, or not fetting forth the caufe’ 
of a€tion with that cértainty which the Jaw requires, or 
laying’ the offence in ‘a ‘different county from ‘that in’ 
which’the'writ was brought, r New Abr. 6. ee 

It is @ good plea in “abatement that another aion is 
depending for the fame thing ; for whenever it appears on’ 
record, that the plaintiff has fued out two writs again? 
the fame defendant, for the fame thing, the fecond writ 
fhall abate $> and it is not neceffary that both fhould be 
pending at the time of the defendant’s pleading in abate- 
ment; for if there was a writ in being at the time of 
fuing out the fecond, it is plain the fecond was vexatious’ 
and iil ad initio. 9 H. OTZ 5 Co. 61% Doe. ETTA 
67. Butit muft appear plainly to be for the fame thing 5 
for an affize of lands in one county fhall not’ abate an’ 
affize in ‘another county, for thefe cannot be the fame 
Tdhdst? AM GY 243) DIAPIT O E VAE a ee 

In general writs, as tre/pafs, affixe, covenant, where the: 
fpecial matter is not alledged, and the plaintiff is non= 
fuited before he counts; and the fecond writ is fued 
pending the other, yet the former fhall not be pleaded in’ 
abatewisit, becaufe it doth not appear to the court that it 
was for’ the Jame thing 5 for the firlt writ being general, 
the plaintiff might have declared for a diftiné& thing from 
what he demanded by the fecond writ; but when the firft 
is a{pecial writ, and fets forth the particular demand, as 
in a precipe quod reddat, Gc. there the court can readily 
fee*that it is for the Jame thing; and therefore though the 
plaintiff be nonfuited before he counts, ‘yet the firit 
fhall abate the fecond writ, it being apparently, brought 
for the fame thing. 5 Co. 6r. Ded, Pi. ri, ï2. If an 
ation of debt, &c. be depending in an inferior court, 
a bill’ for’ the ‘fame debt’ may be brought in any 
court in Wefiminfter. "5 Co.'62: Iù an Aeon of debt, 
&c. another ‘action depenging i in the courts of Weffminfler 
for the fame matter, is a good plea in abatement; but ‘a 
plea of an ation in an inferior court is not’ Badd, unlels 
judgment be given. 5 Co, -86. 

Tf a fecond’ writ be brought tefted the fame day “the 
former is abated, it fhall be deémedito be fued it after 
the abatement of the firt. ‘Allen 3.4) 

If'an action, pending in the fame court, be pleaded to 
a fecond action brought for the fame ‘thing, thé plaintif 
may pray that the record ‘tay’ be infpeGied by ‘the court, 
or demand’ oyer of it, which if hot given hij in con- 
venient, time, be may fign his oa a rt 227. 
Carts. 4539 517. 

VI. With repet to ‘abateient by the ‘demife of the 
king, or j the marriage, or Heath ‘of the parties, it is to 

3 be 
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be obferved, that 1. As to the demife of the king at ¢om- 
mon law, all patents of juices, commiflions civil and 
military, were thereby determined; alfo all fuits de- 
pending in the king’s courts were difcontinued by the 
death of the king; fo that the plaintiffs were obliged 
to commence new actions, or to have re-fummons or 
attachment on the former proceffes, to bring the de- 
fendant in; but to prevent the inconvenience, expence 
and delay which this occafioned, the ftatutes of 1 Ed. 6. 
a 7 7 & 8 Will. 3. c. 27. and 7 Ann. c. 8. were 
made, which fee under title zacrogative. 

But proceedings on an information, in nature of a 
quo warranto, are not abated by the demife of the crown. 
Z Stra. 728. Where the king brings a writ of error in 
quare impedit, it abates by his death. 2 Stra. 243. 

2. With refpect to the marriage of the parties, cower- 
ture is a good plea in abatement, which may be either 
before the writ fued, or pending the writ. By the firft 
the writ is abated de faéo, but the fecond only proves the 
writ abatable; both are to be pleaded, with this dif- 
ference, that coverture, pending the writ, muft be 
pleaded, fof ultimam continuationem; whereas coverture 
before the writ brought, may be pleaded at any time, 
becaufe the writ is de fađo abated; but if a feme fole 
takes out a writ, and after marries, the defendant was 
legally attached on fuch fuit, and therefore may plead in 
chief to it any defence he has; but fuch plea muft be 
puis darrein continuance. Dok. Pl. 3. 1 Sid. 140. 
1 Leon. 168, 169. 

If a writ be brought by .4. and B. as baron and feme, 
whereas they were not married until the fuit depended, 
the defendant may plead this in abatement ; for though 
they cannot have a writ in any other form, yet the writ 
fhall abate, becaufe it was falfe when fued out. Fitz. 
Brief, 476. If a writ be brought againft a feme covert 
as fole, fhe may plead her coverture ; but if fhe negleéts 
to do it, and there is a recovery againft her as a feme 
fole, the hufband may avoid it by writ of error, and may 
come in at any time and plead it. Latch 24. Stile 
254, 280. 2 Roll. Rep. 53. If an aétion be brought in 
an inferior court againft a feme fole, and pending the 
fuit fhe intermarries, and afterwards removes the caufe 
by kabeas corpus, and the plaintiff declares againft her as 
a feme fole, fhe may plead coverture at the time of fuing 

e habeas corpus; becaufe the proceedings here are de novo; 
and the court takes no notice of what was precedent to 
the habeas corpus; but upon motion on the return of the 
habeas corpus, the court will grant a procedendo. For 
though this be a writ of right, yet where it is to abate 
a rightful fuit, the court may refufe it; and the plaintiff 
had bail below to this fuit, which by the contrivance he 
is oufted of, and pofibly by the fame means of the debt. 
1 Salk. 8. 

In ejectment againft baron and feme, after verdict for 
the plaintiff, baron dies between the day of Nif prius and 
the day in Bank; adjudged that the writ fhould ftand 
good againft the feme, becaufe it is in nature of a tref- 
pafs, and the feme is charged for her own act; and 
therefore the action furvives againft her. So if the wife 
had died, the baron fhould have judgment entered againft 
him. Cro. Fac. 356, Cro. Car. 509. 1 Roll. Rep. 14. 
Moor 469. 

If a feme fole plaintiff, after verdiét, and before the 
day in Bank, takes hufband, ‘fhe fhall have judgment, 
and the defendant cannot plead this coverture, for he has 
no day to plead it at. Cro. Car. 232. 1 Bulf. 5. 

If an original be filed againft a feme fole, and before 
the return fhe marries, you may declare againft her with- 
out taking notice of her hufband, for her intermarriage 
is no abatement of the writ in fact, but only makes it 
abateable, Comb. 449. 1 Roll. Rep. 53. 

*Tis now in general held, that if a feme fole commences 
an action, and pending the fame marries, the fuit is 
abated, but that it is otherwife with refpe& to a feme 
fole defendant, as fhe fhall not take advantage of her 
own aft. : 

3. As to pleas in abatement by the death of parties, the 

neral rule is, that whenever the death of any party 

ppens pending the writ, and yet the plea is in the 
fame condition as if fuch party were living, there fuch 
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death makes no alteration or abatement of the writ. 
1 New Abr. 7. 

The death of the plaintiff did in all cafes abate the 
writ before judgment, till the fat. 8 2 9 W. 3. ¢. 11. 
by which neither the death of plaintiff or defendant thall 
abate it, if the action might be originally profecuted by 
and againft the executors or adminiftrators of the parties: 
and if there are two or more plaintiffs or defendants, and 
one or more die, the writ or action fhall not abate, if 
the caufe of action furvives to the furviving plaintiff 
againft the furviving defendant, &c. Stat. ibid, 

Before this ftatute it was held, that if there were two 
executors, and they brought an action of debt, and one 
of them died, that the writ fhould not abate; for in this 
cafe fummons and feverance lies, after which the one 


“executor does not proceed for a moiety, but for a whole, 


as reprefentative of the teftator. Cro. Eliz. 652. Co. 
Lit. 139. 1 Leon. 44. So in a guare impedit, by two 
jointenants, and one is fummoned and fevered, and the 
fevered perfon dies, the writ fhall not abate, becaufe the 
advowfon is an intire thing, and he proceeded for the 
whole, after the feverance; and fo he may after the death 
of the fevered jointenant. Dyer 279. 

If there were feveral defendants in the original action, 
and one died, the writ did not abate; becaufe there being 
a joint demand, it furvives againf the refidue; but in this 
cafe there muft be a fuggeition on the roll, becaufe it 
would be error to give judgment againft a deceafed perfon. 
Hard. 151, 164. Stile 299. 3 Mod. 249. Cro. Car. 
426. 1 Jones 367. 1 Rol. Abr. 756. 1 Show. Rep. 
186. But in a writ of error, if there be feveral plain- 
tiffs, and one dies, the writ fhall abate, becaufe the writ 
of error is to fet perfons in ftatu quo, before the erroneous 
judgment given below; and they that are plaintiffs in 
error were diitinét fufferers in the judgment, fince there 
might be different executions iffued thereupon, and dif- 
ferent reprefentatives were by fuch judgment affected ; 
and by confequence the furvivor cannot profecute the 
writ of error for the whole, left by a collufive perfuafion, 
or by negligence or defign he fhould hurt the reprefenta- 
tive of the deceafed. Bridg. 78. Yelv. 208. 10 Co. 
135. 1 Vent. 34. 1 Sid. 419. cont. But if any of the 
defendants in error die, yet all things fhall proceed,. 
becaufe the benefit of fuch judgment goes to the furvivor, 
and he only is to defend it. Sid. 419. Yelv. 208. 
1 L. Raym. 439. In an audita querela, by two, the 
death of one fhall not abate the writ; for the furvivor 
is not to be reftored to any thing he has loft, but to dif- 
charge himfelf of the execution; and thereupon, not- 
withftanding the death of the other, he may proceed for 
a difcharge iz toto for himfelf. 1 Vent. 34. 3 Hen. 7. 1. 
3 Med. 249.. If there be feveral perfons named as 
plaintiffs in the writ, and one of them was dead at the 
time of purchafing the writ, this may be pleaded in 
abatement ; becaufe it falfifies the writ; and becaufe the 
right was in the furvivors, at the time of fuing the writ, 
and the writ not accommodated, as the cafe was. 20 
Hen. 6.30. 18 BE. 4: 1. 20,7. 16. ‘1 Brownl. 3; 4. 
Clift Ent. 6. Raft. Ent. 126. 

By ftat. r7 Car. 2. c. 8. (made perpetual by 1 Fac. z. 
c. 17.) it is ena¢ted, that the death of either of the par- 
ties between verdict and judgment, {hall not be alledged 
for error, fo as judgment be entered within two terms 
after fuch verdict. 

Secondly, of the zime and manner of pleading in abate- 
ment. 

A plea in abatement muft be put in within four days 
after the return of the writ, becaufe the perfon coming in 
by the procefs of the court ought not to have time to de- 
lay the plaintiff. Lutw. 1181. Hob. 19. 2 Stra. 
1192. 

But if a declaration be delivered againft one in cuftody, 
he has the whole term to plead in abatement. Salk. 


Pe 
if the declaration be delivered in the vacation, or fo 
late in term, that defendant is not bound to plead to it 
that term, he may plead in abatement, within the firft 

four days of next term. 
As pleas in abatement enter not into the merits of the 
caufe, but are dilatory, the law has laid the following re- 
frictions 


An & A 


ftriftions on them. Firft, By the ftatute of 4 @ 5 Aun. 
cap. 16. for amendment of the law, no dilatory plea is to 
be received unlefs on oath, and probable caufe fhewn to 
the court. Secondly, No plea in abatement fhall be re- 
ceived after re/pondeas cuffer, for then they would be 
pleaded ż» infinitum. 2 Saund. 41. Thirdly, That they 
are to be pleaded before imparlance. See Yelv. 112. 
1 Lutw. 46, 178. 2 Lutw. 1117. Dodt. Pla, 224. 
Except where antient demefne is pleaded; for this may 
be done after imparlance, becaufe the lord might reverfe 
the judgment by writ of difceit, and it goes in bar of the 
aétion itfelf. For this fee Dyer in marg. 210. Stile 30. 
Latch 83. § Co. 105. 9g Co. 31. Han. Ent. 103. 
Fourthly, That when iffue is joined on them, if it be 
found againft him who pleads fuch dilatory plea, it fhall 
be peremptory. 2 Show. Rep. 42. 6 Mod. 236. 

With refpect to pleas to the juri/di@ion of the court, 
it is to be obferved, that the defendant muft plead in pro- 
fria perfona; for he cannot plead by attorney without 
leave of the court firt had, which leave acknowledges 
the jurifdiétion; for the attorney is an officer of the 
court ; and if he put in a plea by an officer pf the court, 
that plea muft be fuppofed to be put in by leave of the 
court. 1 New Abr. 2. 

The defendant muit make but half defence, for if he 
makes the full defence quando ES ubi curia confideraverit, 
&c. he fubmits to the jurifdiction of the court. Lutav.g. 
1 Show. Rep. 386. 

If a plea is pleaded to the juri/di&ion of the court, it 
ought to conclude with a prayer of judgment in this 
manner, viz. The faid defendant prays Judgment, whether 
the court will take any farther cognizance of the Said plea. 
1 Mod. Ent. 34. 

As to pleas in di/ability of the plaintiff, they may not 
be pleaded after a generalimparlance. 1 Lutw. 19. It 
may be added, that in pleading out/awry in difability in 
another court, the antiens way was to have the record of 
the outlawry itfelf Jub pede figilli by certiorari and mit- 
timus ; but this being very expenfive, it is now fufficient 
to plead the capias utlagatum under the feal of the court 
from whence it iffues ; for the iffuing of execution could 
not be without the judgment; and therefore fuch execu- 
tion is a proof to the court that there is fuch a judgment, 
which is a proof that the defendant’s plea of matter 
of record is proved by a matter of record; and confe- 
quently appears to the court not to be merely dilatory ; 
and therefore on fhewing fuch execution, if the plaintiff 
will plead xul tiel record, the court will give the de- 
fendant a day to bring it in. Co. Lit. 128. Dođ&. Placit. 
tit. Oxtlawry. But where excommunication is pleaded, it 
is not fufficient to fhew the writ de excommunicato capiendo 
under the feal of the court; for the writ is no evidence 
of the continuance of the excommunication, fince he 
may be affeiled by the bifhop, and that will not appear 
in the king’s court, becaufe fuch affoilment is not re- 
turned into the king’s court from whence the fgnificavit 
is fent. 

If a plea in abatement be pleaded to the per/on of the 
plaintif, there it muft conclude, if he ought to be compelled 
to anfwer. 1 Mod. Ent. 34. If it be pleaded to the 
writ, then the plea concludes with the prayer of judgment 
of the writ, and that the writ may be gua/oed. When it 
is to the aéion of the avrit, there he fhould thew that the 
party ought not to have that writ, but by the matter 
of his plea fhould intimate to him how he fhould have 
a better. Latch 178. Re/pondere non debet is a proper 
beginning to a plea to the juri/diction of the court, but 
a plea of ne ungues executor, Ought to begin with petit 
judi de bill. 5 Mod. 132, 133, 146. 1 Saund. 283. 
2 Saund. 97, 189, 190, 339. Lutw. 44. Show. 4. 
In a replication to a plea in abatement where mat- 
ter of fact is pleaded, the plaintiff muft pray his da- 
mages. Vide 1 L. Raym. 339, 554. 2 L. Raym. 
1022. If upon ifue verdiét be found for him he 
fhall have final judgment; but where matter of law 
is pleaded, the plaintif muft only maintain his writ. 
3 Anne ix B.R. If one pleads matter of abatement, and 
concludes in bar, Et petit judicium fi actionem habere debet, 
though he begins in abatement, and the matter be alfo in 
fog yet the conclufion being in bar, makes it a bar ; 
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and the reafon is, becaufe ycu admit the writ by con- 
cluding fpecially againft the adion. 18 H.6. 27. 32. 
H.6. 17; 36H. 6-18. 22 H.6. 536. 1 Show. 4- 
2 L. Raym. 1018. If a man pleads matter in dar, and 
concludes in abatement, it fhall be taken for a plea in bar, 
from the nature and reafon of the thing ; for the plaintiff 
can have no writ if he has not a caufe of action, and 
therefore the court will take the plea to be in bar. 37 
H. 6.24. 36H. 6. 24. Moda 

As to the conclufion of a plea in abatement, wide 1 L- 
Raym. 337> 593- 

A plea was held good i in dar, though pleaded in abate- 
ment, and the defendant hath his election to plead, either 
in bar or abatement; the mature of a plea in abatement 
is to intitle the plaintiff to a detter writ; and it hath 
been exprefsly refolved, that where the plea is in abate- 
ment, and it is of neceflity that the defendant muft dif- 
clofe matter of bar, he fhall have his eleétion to take it 
either by way of bar or abatement. 2 Roll. Rep. 64. 
Salkill v. Shilton. In fhort, whatever deftroys the plain- 
tiff’s action, and difables him for ever from recovering, 
may be pleaded in dar. But the defendant is not al- 
ways obliged to plead in bar, but may plead in aéate-. 
ment, asin replevin for goods, the defendant may plead 
property in himfelf, or in a ftranger, either in bar or in 
abatement, for if the plaintiff cannot prove property in 
himfelf, he fails of his a¢tion for ever ; and it is of no avail 
to him who has the property if he has it not. 1 Vent. 
249. 2 Levu.. 92. 1 Salk. 5,92. Carth. 243. 

Where matter of bar may be pleaded in abatement, 
vide 2 L. Raym. 1207, 1208. Hackett v. Tilly. 

Thirdly, Of the judgment in abatement. If ifue be 
taken upon a plea to the writ, judgment againft the de- 
fendant is peremptory ; but if there be a demurrer, it is 
then only that the plaintiff ax/aver over. Latch 374. 
Yelv. 12. Allen 66. Upon a judgment in wa/e for the 
damages recovered, the defendant demurs partly in abate- 
ment, and partly in dar, the court fhall give judgment in 
chief. Show. 255. If the defendant impar/s to a day in 
a perfonal action, and does not.appear at that day, judg- 
ment fmal fhall be given again{ft him; for the default is 
peremptory as to him; ard there is no procefs to bring 
him into court again. 38H. 6. 33- Soin debt, if the 
defendant pleads in abatement to the writ, to which the 
plaintiff imparls, and at the day given, the defendant 
makes default, judgment fizal is upon the default, though 
the plea was only in abatement. 102.4. 7. Mod. 
Cafes 5. Where matter of abatement is pleaded in bar, 
there fhall be judgment in chief. 1 Lev. 291. The 
judgment for the defendant, om a plea in abatement, is 
quod breve, or narratio cafftur; if ifue be joined ona 
plea in abatement, and it be found for the plaintiff, it 
fhall be peremptory againit the defendant, and the judg- 
ment fhall be guod recuperet, becaufethe defendant chufing 
to put the whole weight of his caufe upon this iffue, 
when he might have had a plea in chief, is an admit- 
tance that he had no other defence. Ye/y. 112. 2 
Show. 42. Str. 532. 

In abatement, if iffue is joined on a matter of fai, and 
found for the plaintiff, the jury who try that iffue fhall 
affefs the damages.—If there is a demurrer to the plea, 
and adjudged for plaintiff, then a re/pondeas ouffer is 
awarded, 

Bbatamentuys, Is a word of art, and fignifies an entry 
by interpofition. Co. Lit. 277. Vide Plea, Writs, &c. 

Bbatoz, Is a perfon that aébateth or entercth into a 
houfe or land, void by the death of him that lait poffeffed 
the fame, before the heir takes poffeffion, and by that 
means keeps out the heir. O/d Nat. Br. 115. 

@batude, Is any thing diminifhed.—Mozera abatuda, 
is money clipped or diminifhed in value: f tempore folu- 
tionis hac moneta fuerit abatuda five deteriorata. Charta 
Simonis Comitis Leiceitriz, anno 1290. 

Abbacyp, (abbatia) Is the fame as te the government 
of a religious houfe, and the revenues thereof, fubje& to 
an abbot, as x bifhoprick is to a bifhop. This word is 
uled in fome of our antient grants, particularly azzo 34 

& 35 H. 8. in a grant to the countefs of Pembroke. 

Abbat, or abbot, (abbas in Latin, in French abbe, and 
in Saxon ‘abbud) Is a fpiritual lord.or governor, having- 
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the rule of å religious houfe. The word is alfo by fome 
derived froin the Syriac abba pater. Of thefe abbots 
here in England fome were elective, fome prefentative ; 
and fome were mitred, and fome were not; fuch as were 
mitred had epifcopal authority within their limits, being 
exempted from the jurifdiction of the diocefan; but 
the other fort of abbots were fubjeé& to the diocefan in all 
fpiritual government. ‘The mitred abbots were lords of 
parliament, and called abbots fovereign, and abbots,general, 
to diftinguifh them from the other aééots. And as there 
were abbots, fo there were alfo lords priors; who had 
exempt jurifdiftion, and were likewife lords of -parlia- 
ment. Some reckon twenty-fix of thefe lords aéors and 
priors that fat in parliament. Sir Edw. Coke fays, there 
were twenty-feven parliamentary abbots and two priors. 
Co. Lit. 97. In the parliament 20 R. 2. there were but 
twenty-five; but auno 4 Ed. 3. in the fummons to the par- 
liament at Winton more are named. And in Mona/ticon 
Anglicanum there is alfo mention of more, the names of 
which were as follow: abbots of St. Auflin’s Canterbury, 
Ramfey, Peterborough, Crayland, Evefham, St. Bennet de 
Hulmo, Thornby, Colchefter, Leicefter, W'inchcemb Weft- 
minfter, Cirencefter, St. Albans, St. Mary’s York, Shrew/- 
bury, Selby, St. Peter’s Gloucefter, Malmfbury, Waltham, 
Thorney, St. Edmond’s, Beaulieu, Abingdon, Hide, Reading, 
Glaftonbury, and O/ney.— And priors of Spalding, St. 
` John’s of Jerufalem, and Lewes,x—To which were after- 
wards added the abbots of St. Auftin’s, Briffol, and of 
Bardeny, and the priory de Semplingham. 'Thefe abbeys 
and pricries were founded by our antient kings and great 
men, from the year 602 to 1133. An abbot with the 
monks of the fame houfe were called the convent, and 
made a corporation; but tne abbot was not chargeable by 
the act of his predeceffor, unlefs it were under the com- 
mon feal, or for fuch things as came to the ufe of the 
houfe or convent. Terms de Ley 4. By ftat. 27 Hen. 8. 
cap. 28. all abbeys, monafteries, priories; Je. not above 
the value of z007. per ann. were given to the king, who 
fold the lands at low rates to the gentry. Azo 29 H. 8. 
the reft of the abbots, c. made voluntary furrenders of 
their houfes, to obtain favour of thé king: and azzo 31 
H. 8. a bill was brought into the houfe to confirm thofe 
furrenders ; which pailing, compleated the diffolution, 
except the hofpitals and colleges, which were not dif- 
folved, the firit till the 33d, and the laft till the 37th of 
H. 8. when commiffioners were appointed. to enter and 
feize the faid lands, &e. 

@bbatis, An avener or fteward of the ftables; the 
word was fometimes ufed for a common hoitler, pro- 
nounced fhort in the middle fyllable.-—Abbatis ad cenam 
dat equis abbatis avenam. Spelm. 

Abbiochment, (abbrocamentum) The buying up of 
wares before they are expofed to fale in a fair or market, 
and felling the fame by retail; which is a foreftalling of 
a market or fair. MS. de placit coram rege Ed. 3. penes 
J. Trevor, Mil’. 

@bbuttais, (from the French aboutir, to limit or 
bound) Are the buttings and boundings of lands, eatt, 
weft, north, or fouth, thewing how the fame lie with re- 
{pect to others; as by what lands, highways, or other 
places, they are limited and bounded. Camden tells us, 
that limits were diitinguifhed by hillocks raifed in the 
lands called Botentines, whence we have the word butting. 
‘The fides on the breadth of lands are properly adjacentes, 
lying or bordering; and the ends in length aéwuttantes, 
abutting or bounding. And in old furveys, thefe laft 
are called head-lands, from capitare, to head. The 
boundaries and éxtra/s of corporation and church lands, 
and of parifhes, are preferved by an annual proceffion. 
And abuttals or boundaries are of feveral forts; fuch as 
inclofures of hedges, ditches and ftones in common fields, 
brooks, rivers, and highways, &c. of manors and lord- 
fhips. 

Mbvicate, (abdicare) to renounce or refude any thing. 
Terms de Ley 5. 

Abdication, (abdicatio) In general, is where a ma- 
giftrate, or perfon in office, renounces and gives up the 
fame, before the term of fervice is expired. And this 
word is frequently confounded with refignation, but 
differs from it, in that abdication is done purely and 
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fimply ; whereas refignation is in favour of fome other 
perfon.. Chamb. Di&. ’Tis faid to be a renunciation, 
quitting and relinquifhing, fo as to have nothing further 
to do with a thing; or the doing of fuch actions as are 
inconfiftent with the holding of it. On king Fames’s 
leaving the kingdom, and abdicating the government, 
the lords would have had the word defèrtion made ufe of ; 
but the commons thought it was not comprehenfive 
enough, for that the king might then have liberty of re- 
turning. Abdication Debates. The Scots called it a for- 
feiture of the crown, from the verb forisfacio.—This word 
is fully canvaffed in the Parliamentary Debates, on the 
abdication of James II. 

Bbditozium, Anabditory or hiding-place, to hide and 
preferve goods, plate, or money; and is ufed for a cheit 
in which reliques are kept, as mentioned in the inventory 
of the church of York, Mon. Ang. p.173:—Item unum 
coffeur, S una pixis de Ebore ornata cum argento deaurato, 
item tria abditoria, Fc: 

Abeched, From the French abecher; to feed; is an old 
word, which fignifies to be fatisfied. 

Aberemurder, (aberemurdrum) Plain or downright 
murder; as diftinguifhed from the lefs heinous crimes of 
manflaughter and chancemedley. It is derived from the 
Saxon efere, apparent, notorious, and mord, murder; and 
was declared a capital offence, without fine or commuta- 
tion, by the laws of Canute, cap. 93. and of Hen. 1. capi 
13. Spelm. 

Bbet, (abettare) From the Saxon a, and kedan or be- 
teren, to ftir up or incite; or from the French bouter, im? 
pellere or excitare. In our law it fignifies as much as to 
encourage or fet on; the fubftantive abetment is ufed for 
an encouraging or inftigation. Staundf. Pl. Cr. 105: 
And abettor (abettator) is an inftigator or fetter on; one 
that promotes or procures a crime. Old Nat. Br. 21. 
Abettors of murder are fuch as command, procure, or 
counfel others to perpetrate the murder; and in fome 
cafes thefe abettors fhall be taken as principals, in others 
but as acceffaries; their prefence or abfence, at the time 
of committing the fact, making the difference. Co. Lit. 
475. Vide <Acceffaries. Hawk. P. C. part 2. tit. Ac- 
cefary, under letter B. and tit. Appeal, under letters R. S: 

Abepance, or abbayance, (from the Fr. bayer) To ex- 
pect. It is what is in expeétation, remembrance, and in- 
tendment of law. Ry a principle of law, in every land 
there is a fee-fimple in fome body, or it is in abeyance ; 
that is, though for the prefent it be in no man, yet it is 
in expectancy belonging to him that is next to enjoy the 
land. Co. Lit. 342. Lit. c. Difcontin. If a man be a 
patron of a church, and prefents one to the fame, now 
the fee of the lands and tenements pertaining to the rec- 
tory is in the parfon; but if the parfon die, and the 
church become void, then is the fee in abeyance, until 
there be a new parfon prefented, admitted, and inducted ; 
for the patron hath not the fee, but only the right to pre- 
fent, the fee being in tbe incumbent that is prefented. 
Terms de Ley 6. The frank-tenement of the glebe of a 
parfonage, during the time the parfonage is void, is in 
no man; but in abeyance or expectation, belonging to 
him who is next toenjoy it. -If a man makes a leafe for 
life, the remainder..to. the right heirs of J. S. the fee- 
fimple is in abeyance until F. S. dies. Co. Lit. 342: In 
this cafe the remainder pafieth from the grantor prefently ; 
though it vefts not prefently in the grantee, but is faid 
to be in abeyance until F. S. dies, after whofe death the 
heir has a good remainder, and it ceafes to be in abeyance. 
Terms de Ley. If lands be leafed to 4. B. for life, the 
remainder to another perfon for years, the remainder for 
years is in abeyance until the death of the leffee, and then 
it fhall veft in him in remainder as a purchafer, and as 
a chattel fhall go to his executors. 3 Leon. 23. Where 
tenant for term of another’s life dieth, the freehold of the 
lands is in abeyance till the entry of the occupant. Fee- 
fimple in abeyance cannot be charged until it comes in efè, 
fo as to be certainly charged or aliened ; though by pof- 
fibility it-may fall every hour: Co. Lit. "378. The word 
abeyance hath been compared to what the civilians calf 
hareditatem jacentem ; for as the civilians fay lands and 
goods do jacere, fo the common lawyers fay, that things 
in like estate are in abeyance, as the logicians term it ix 
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: ph or in underftading ; and as we fay iz nubibus, that 
is, in confideration of law. See Plowd. Rep. Walfing- 
bam’ s cafe. 

Bbgatozia, abgetorium, The alphabet, 4, B, C, Ge. 
This feems to be an Jri word. Mat. Wefim. reports of 
St. Patrick — Abgetoria quoque 345 & eo amplius feripfit, 
totidem epifcopus ordinavit—The Irib full call the alpha- 
bet abghittin. 

Dbigebus, For abigens, fignifies a thief who hath ftolen 
many cattle, wiz. Si quis fuem furripuit fur erit, S fi quis 
gregem abigevus erit. Bratt. l. 3. cap. 6. 

Ability. The king’s ifue are of ability to inherit in 
England wherefoever born ; and children of fubjeéts born 
beyond fea, may inherit if their birth were within the al- 
legiance of the king. Stat. 25 Ed,-3. Stat. 2.c, 42 Ed. 3.c.¥o. 
or born out of allegiance, if children of natural born 
fubjects, 7 An. c. 5. declared to be natural born, 
4 Geo. 2. ¢. 21. 

Natural fubjeéts may inherit, and make their title by 
anceftors born beyond fea. 11 & 12 W. 3. ‘0. 6. 25 
Geo. 2. c. 39. Vide Naturalization. 

Abvithering, Is underftood to be quit of amercements. 
It originally fignified a forfeiture or amercement ; and is 
more properly mifbering or mifkering, according to the 
learned Spelman. Since, it hath been termed a liberty or 
freedom, becaufe wherever this word is ufed in a grant 
or charter, the perfons to whom made have the forfeitures 
and amercements of all others, and are themfelves free 
from the controul of any within their fee. Rajftal’s Abr. 
Terms de Ley. 

Abjuration, (abjuratic) A forfwearing or renouncing 
by oath, fignifies a {worn banifhment, or an oath taken 
to forfake the realm for ever. Staundf. Pl. C. l. 2. ¢. 40. 
It hath alfo now another fignification, extending to the 
perfon as. well as place; as to abjure the Pretender by 
oath, whereby a man binds himfelf not to own any regal 
authority in the perfon called the Pretender, nor ever to 
pay him any obedience, &c. Formerly, in king Edward 
the Confefir’s time, and other reigns down to the 
22 H. 8. (in imitation of the clemency of the Roman 
emperors towards fuch as fled to the church) if a man 
had committed felony here, and he could fly to a church 
or church-yard before his apprehenfion, he might not be 
taken from thence to be tried for his crime; but on 
confeflion thereof before the juftice, or before the coroner, 
he was admitted to his oath to abjure or forfake the 
realm; which privilege he was to have forty days, during 
which time any perfons might give him meat and drink 
for his fuftenance, but not after, on pain of being guilty 
of felony: the form of the oath you may read in an an- 
tient tra&t, de Officio Coronatorum, and in Horn’s Mirror, 
lib. 1. But at lat, this punithment being but a 
perpetual confinement of the offender to fome fanétuary, 
wherein (upon adjuration of his liberty and free habita- 
tion) he would chufe to fpend his life, as appears by the 
ftat.anno 22 H.8. c.14. It is enacted 21 Fac. 1. cap. 28. ~, 

That thence after no fanftuary or privilege of fanc- 
tuary fhould be allowed; whereupon this adjuration 
ceafed. 2 Inf. 629. An abjuration or deportation for 
ever into a foreign country, is a civil death, and called 
{by the Lord Coke) a divorce between hufband and wife; 
and the wife of fuch a perfon may bring actions, or be 
impleaded during the natural life of the hufband, which 
fhe may not do in any other cafe: alfo fhe fhall have her 
dower or jointure, Jc. Co. Lit. 133. This is where a 
perfon fuffers banifhment for any crime. By ftat. 35 
Eliz. Popifh recufants not making the fubmiffion of con- 
formity, ĉc. are to abjure the realm. And by 1 W. 
E M., 13 W. 3. 1 Geo. 1. &c. All perfons are to ab- 
jure the pretended prince of Wales; and refufing the 
oath, are liable to divers penalties and forfeitures, &c. 
This abjuration oath was invented for the fecurity of the 
crown, and the proteftant religion. See Daths, 

Bbolition, A deftroying or effacing, or putting out of 
memory : it alfo fignifies the leave given by the king, or 
judges, to a criminal accufer to defift from further profe- 
cution. Stat. 25 H. 8. ¢. 21. 

Bbridge, (abbreviare) Is derived from the French 
word abbreger, to make fhorter in words fo as to retain 
the fenfe and fubftance. And in the common law it fig- 
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nifies particularly the making a declaration or couftt 
fhorter, by fevering fome of the fubflance from it: a 
man is faid to abridge his plaint in affife; and a woman 
her demand in aétion of dower, where any land is put 
into the plaint or demand which is not in the tenure of 
the defendant; for if the defendant pleads non-tenure, 
joint-tenancy, €c. in abatement of the writ, as to part 
of the lands, the plaintiff may leave out thofe lands, and 
pray that the tenant may anfwer to the reft. The reafon 
of this abridgment of the plaint is, becaufe the certainty 
is not fet down in fuch writs, but they run in general ; 
and though the demandant hath abridged his plaint in 
part, yet the writ will be good for the remainder. Brook, 
tit. Abridgment, vide 21 H. 8. c. 3. p e 

Bbzeogate, (abrogare) To difannul or take away any 
thing: as to abrogate a law, is to lay afide or repeal ite 
Stat. 5 & 6 Ed. 6. c. 3. 

Bbfentees, or des abjentees, was a parliament fo called, 
held at Dublin 10 May 8 Hen. 8. And mentioned in let- 
ters patent, dat. 29 Hen. 8. 4 Co. Inf. 354. 

Bbfolve, (ab/folvere) To abjelve one excommunicated, 


or pardon, or fet free from excommunication. Vide 
Affoile. 
Bofolutions from Rome, high treafon, &c. Stat. 23 


Eliz. c.1. See Bull. 

Bbfoniare, Was a word ufed by the Exglifh Saxons in 
the oath of fealty, and fignified to fhun or avoid.—As in 
the form of the oath among the Saxons recorded by Mr. 
Somner : In illo Deo, pro quo fanétum hoc fanédificatum eft, 
volo efè nunc domino meo N. fidelis F credibilis, F amare 
quod amat, © abfoniare god abfoniat, per Dei rectum, F 
Jeculi competentiam. 

Bbique hoc, (without this, that, &c.) Are words of 
exception made ufe of in a traverfe; as the defendant 
pleads that fuch a thing was done at B. Gc. abfque hoc, 
that it was done at, Fe. Mod. Ca. 103: 

Accapitum, and accapitare, The fame with relief due 
to lords of manors.—Capitali domino accapitare, i. e. to 
pay a relief to the chief lord. Fleta, 1. 2. c. 50. 

Accedas ad Curiam, Is a writ that lies where a man 
hath received falfe judgment in a hundred court, or court- 
baron. It is direéted to the fherif; and ifflued out of 
the Chancery, but returnable into B. R. orC: B. And is 
in the nature of the writ de falfo judicio, which lies for him 
that had received falfe judgment in the county-court. 
In the Regifter of Writs, it is faid to be a writ that lies 
as well for juftice delayed, as for falfe judgment; and 
that it is a fpecies of the writ recordare, the theriff being 
to make record of the fuit in the inferior court, and cer- 
tify it into the king’s court. Reg. Orig.9. 56. F.N.B. 
18. Dyer 169. 

Accedas ad Wicecomitem, Where a fheriff hath a writ 
called pone delivered to him, but fuppreffeth it; this writ 
is directed to the coroner, commanding him to deliver a, 
writ to the fheriff. Reg. Orig. 83. 

Acceptance, (acceptatio) Is the taking and accepting of 
any thing in good part, and as it were a tacit agreement 
to a preceding act, which might have been defeated and 
avoided, were it not for fuch acceptance had. To ftate 
the law under this head, it will be proper to confider 
the title, _ 


I. With regard to the acceptance of rent. 

Il. To [hew how far the acceptance of one eftate fhalt 
deftroy anothers f > 

I. How far the acceptance of one thing Jhall be a 
good bar to the demand of another. 

IV. Where the acceptance of money fhall difcharge @ 
bond; and what other fatisfattion fhall be good. 


I. With regard to the acceptance of rent, it is neceffary 
to fhew, 1. Where fuch acceptance fhall confirm a leafe. 
1 Nelf. Abr. 7. 

If a bifhop before the ftatute 1 E/ix. leafed part of his 
bifhoprick for term of years, referving rent, and then 
died; and after another was made bifhop, who accepted 
and received the rent when due, by this acceptance, the 
leafe was made good, which otherwife the new bifhop 
might have avoided, It is the fame if baron and feme 
feifed of lands in right of the feme, join and make a leafe 

or 
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or feoffment, referving rent; and the baron dies, after 
whole death the feme receives or accepts the rent; by this 
the leafe or feoffment is confirmed, and fhall bar her 
from bringing a cui in vita. Co. Lit. 211. Tenant in 
tail made a leafe for years, rendring z0s, rent, and 
afterwards releafed 19s. and died; the iffue in tail ac- 
cepted the 12d. rent: the better opinion was, that by 
the acceptance of the fhilling for rent he had affirmed 
the leafe, and could not diftrain for the 19s. rent. 
Dyer 304. ‘Tenant for life, remainder in tail; a ftranger 
levies a fine to him in remainder, who leafed the lands to 
the conufor, rendring rent, the tenant for life died, and 
the ifue in tail accepted the rent: adjudged, that by 
the fine and acceptance of the rent, the leafe was affirmed. 
Dyer 299. See Smith againit Stapleton, Plowd. 418, 
434. Lord and tenant; the rent is behind many years, 
the tenant made a feoffment in fee, and the lord accepted 
the rent of the feoffee which became due in his time; 
adjudged, that by {uch acceptance he fhall lofe all the 
arrearages, and cannot avow for the fame. 3 Rep. 65. 
Penant’s cafe. Leafe for years, rendring rent, with a 
claufe of re-entry; the lefice paid the rent, which the 
leffor accepted, and put into a bag, but afterwards find- 
ing brafs money amongft it, he retufed to carry it away, 
and entered for the condition broken; but adjudged 
unlawful; becaufe after he had accepted the rent he is 
barred. 5 Rep. 113. Wade’s cafe. 

Acceptance of the next rent due, at a day afterwards, 
will bar one to enter for a condition broken before by 
reafon of non-payment of the rent; becaufe the leflor 
thereby affirmeth the leafe to have continuance. Co. Lit. 
211. And taking a diftrefs affirmeth the continuance of 
the rent; butif rent was due, at a day before, and there- 
by the condition was broken, one may receive that rent, 
and yet re-enter: and if he accept of part of the rent, he 
may enter for a condition broken, and retain the lauds 
until he has the whole rent. 3 Rep. 64. 1 Infi. 203. 

If an infant accepts of rent at his full age, it makes 
the leafe good, and fhall bind him. Plowd. 418. 

2. Where the acceptance of rent fhall not make the 
leafe good. 

If a parfon, &c. makes a leafe for years not warranted 
by the ftat. 32 H. 8. but is void by his death ; acceptance 
of rent by a new parfon or fucceffor will not make it 
good. 1 Saund. 241. And if a tenant for life make a 
leafe for years, there no acceptance will make the leafe 
good, becaufe the leafe is void by his death. Dyer 46, 
239- 

enact in tail made a leafe for years, rendring rent to 
him and his heirs, and died; his fon and heir accepted 
the rent, and was afterwards executed for treafon, leaving 
iffue a fon; the king accepted the rent, but that did not 
make the leafe good, the lands being in his hands by the 

ttainder, and not in the reverter.. Dyer 115. Leafe 
for years, with condition, that the leflee fhall not alien 
or aflign, without the affent of the leflor, and if he did, 
that then the leffor fhould re-enter: he afligned part of 
the land without affent, &c, and then the leffor before 
notice of the aflignment, accepts the rent, and afterwards 
entered for the condition broken, and adjudged lawful; 
for the condition being collateral, he might aflign the 
land fo fecretly, that it may be impoffible for the leffor 
to know it. 3 Rep. 65. Penant’s cafe. Cro. Eliz. 
453. S. C. Leafe for twenty-one years, rendring rent, 
on condition, that if the leffee did let any part of it 
above three years, then the leafe to be void, and that the 
leffor might enter; he let it out for three years, and fo 
from three years to three years, during the term of 
twenty-one years, if he fo long lived; the leffor ac- 
cepted the rent of the aflignee, and afterwards entered ; 
this was a breach of the condition, and the acceptance of 
it afterwards did not difpenfe with it, becaufe the ori- 
ginal leafe was void and determined. Cro. Car. 368. 
If tenant in tail make a leafe for years, to commence after 
his death, rendring rent, in fuch cafe acceptance of rent 
by the iffue will not make the leafe good to bar him, be- 
caufe the leafe did not take effect in the life of his an- 
ceftor. Plowd. 418. 

3. How far the acceptance of rent after affignment of 
the term celtroys the privity of contraét between the leffor 
and the frf leffee. 


If a leffor accepts of rent from an affignee, knowing of 
the affignment, it bars him from action of debt againft 
the leflee; for the privity of contract is extinguifhed : 
but after fuch acceptance, the leffor or his affigns may 
maintain an aétion againft the firit leffee upon his covenant 
for payment of the rent. 1 Saund. 241. 3 Rep. 24, 
Acceptance of rent from the affignee has been adjudged a 
fufficient notice of the affignment, fo that the leffor could 
not refort to the firft leffee: 2 Bul. 151: 

Leffee for years afligned his term; and died inteftate, 
the leffor brought debt againft his adminiftrator, who 
pleaded the affignment, and that the plaintiff had notice; 
and had accepted the rent of the affignee: adjudged, that 
by the death of the leffee, the privity of contraét was 
determined, and the aétion would not lie againft the 
adminiftrator. Cro. El. 715. and cited in Walker’s cafe; 
3 Rep. 24. 


Il. How far the acceptance of one eftate fall defroy an= 


other: 


oolf a leffee; for term of twenty years, accepts of a leafe 


ef: the fame land for ten years, by the leffee’s acceptance 
of the new leafe, the term of twenty years is determined 
in law. 2 Roll. Abr. 469. 

Leafe for years to R. B. rendring rent; the next year 
a leafe was made of the fame lands to the lady P. for 
ninety-nine years; the next year the fame lands were de- 
mifed to the faid R. B. for forty-one years, who accepted 
the leafe, but that did not extinguifh his firft leafe ; be- 
caufe the leffor by making the intermediate leafe to the 
lady P. had only a reverfion, and could not afterwards 
give any intereft to R. B. but if it had not been for this 
intermediate leafe, then the acceptance of the fecond leafe 
for forty-one years had been a furrender of the firit 
Hutt. 104. 

If a man hath a leafe for years; which is good in law, 
and afterwards accepts a new leafe of the fame lands; 
which is void in law, this is no furrender in law of the 
good leafe. , Hutt. 101. Baker v, Willoughby. Wells v. 
Whitchwood, ibid. S. P. 

A man, in confideration of a marriage to be had with 
M. R. made an eftate to her for life of certain lands in 
full fatisfaction of her dower; afterwards they married; 
and the hufband died, and the widow brought a writ 
of dower againft the heir, who pleaded in bar the accep- 
tance of the efate for life: adjudged no good plea; for 
fuch acceptance did not bar her of her dower at the com- 
mon law, becaufe fhe had no title of dower when the 
acceptance was made; and befides no collateral accep- 
tance can bar any right of inheritance or freehold, See 
4 Rep. Vernon’s cafe. 

A man made a leafe of a manor for thirty years, ex- 
cepting the wood, &c, and afterwards made a leafe of 
the woods to the fame leffee for fixty years, and a third 
leafe to him of the manor for thirty years, . without any 
exception; refolved, that by the acceptance of this future 
leafe, the leafe for fixty years was furrendered ; becaufe 
by fuch acceptance the leffee had affirmed, that the leffor 
had authority to make a new leafe. 5 Rep. 11. Tvers 
cale. 

In a fpecial verdi& in trefpafs, the cafe was, a leafe 
was made to hufband and wife for their lives, and after- 
wards they accepted a new leafe for themfelves and their 
fon; habendum to all three of them, a die datus inden- 
ture, for the term of their lives with a letter of attorney 
to make livery: adjudged, that the acceptance of a fe- 
cond leafe, to commence a die datus, was a furrender of 
the firft, and this by the exprefs agreement in writing of 
the leflees themfelves; for otherwife the leffor had no 
power to make a new leafe. Moor 636. 


Tl. How far the acceptance of one thing foall be a good 
bar to the demand of another. 

Where the condition of a bond is to pay money, ac- 
ceptance of another thing is good. fut if the condition 
is not for money, but a collateral thing, it is otherwife. 
Dyer 56. 9 Rep. 79. And the acceptance of uncertain 
things, as cuftoms, &c, made over, may not be pleaded 
in fatisfaction of a certain fum due on bond. Cro. Car. 
192. If a woman hath title to an eftate of inheritance, 

D as 


YEE 


as dower, €¥c. fhe fhall not be barred by any collateral 
fatisfaction or recompence: and no collateral acceptance 
can bar any right of inheritance or freehold, without 
fome releafe, Jc. 4 Rep. 1. When a man is entitled 
to a thing in grofs, he is not bound to accept it by parcels; 
and if a leffor diftrains for rent, he is not obliged to ac- 
cept part of it; nor in action of detinuc, part of the 
goods, &c. 3 Salk. 2. 

If a man be bound in zoo quarters of corn, with con- 
‘dition to pay zo/. the obligor may, by agreement, give 
the obligee any other thing in fatisfaétion of the money ; 
but if the condition had been to pay 100 quarters of corn, 
there the acceptance of money, or any other thing, had 
not been good, becaufe the contract was not made for 
money, but for a collateral thing. Peyto’s cafe, 9 Rep. 


ear upon bond; conditioned for the obligor to make 
an affurance of fuch lands to fuch ufes as in the condition 
mentioned ; the defendant pleaded, that he had made a 
feoffment of the fame lands to other ufes than in the con- 


dition exprefled, which the obligee had accepted; and 


upon demurrer it was adjudged an ill plea; for the oblis 
gor ought not to vary from the ufes fet forth in the con- 
dition. 1 Browzl. 60. 

Acceptance of a /e/s fum may be in fatisfaction of a 
greater fum, if it be before the day on which the money 
becomes due. 3 Bul. 301. Thus in debt on bond ; 
the defendant pleaded payment of the money according 
to the condition, &c. upon which they were at iflue, 
and the evidence was, that the defendant had paid the 
money before the day appointed by the condition, and 
that the plaintiff had accepted it: adjudged, this was a 
good difcharge of the bond, if it had been {pecially 
pleaded; but as the defendant had pleaded, it mutt be 
found againit him, and fo it was. God. 10. 

Now, by the ftat. 12 Ænn. c. 16. payment after the 
day, {pecified in the condition, may be pleaded. — And 
*tis much to be doubted, whether the cafe in Gods. is 
law, for if the money was paid before the day, it muft 
have been paid aż the day; and therefore paid according 
to the condition. 

The wife, whilft fole, in confideration the plaintiff had 
expended 1500/. about her fuits, promifed to pay, We. 
and in an action on the cafe againft hufband and wife, 
they pleaded that the plaintiff did not expend 1o/. 
and that the heir made a leafe for years to the plaintiff to 
the ufe of the wife; to commence after her death, in re- 
compence of her dower, and that they agreed the plain- 
tiff fhould retain the leafe to his own ule in fatisfaétion 
of his expences, which he accepted; and upon demurrer 
to this plea it was held ill, becaufe the agreement to ac- 
cept the leafe, being at a time to come, was not executed, 
but executory, Dyer 356. Onely w. Earl Rivers. 


IV. Where the acceptance of money fall difcharge a bond; 
and what other fatisfaction fball be good. 

Where a leffer {fum is paid before it is due, and the 
payment is accepted, it fhall be good in fatisfaétion of a 
greater fum; but after the money is due, then a leffer 
fum, though accepted, fhall not be a fatisfaction for a 
greater fum. Thus in debt upon bond, conditioned to 
pay 8/. &c, defendant pleaded payment of 5/. before 
the day mentioned in t e condition, which the obligce 
accepted in fatisfaction of the bond; and upon demurrer 
this was adjudged a good'a good plea. Moor 677. 

But payment after the day of a /e/ fum is not good, 
as the bond is forfeited, at common law; and there is not 
any ftatute to relieve. 

Debt upon bond of 16/. conditioned to pay 8/. 10s. 
on a certain day; the defendant pleaded, that before 
that day, he at the requeft of the plaintiff, paid to him 5 /. 
which he accepted in fatisfaction of the debt, and upon 
demurrer the plaintiff had judgment, becaufe the defen- 
dant had pleaded the payment of the 5/. generally, with- 
out alledging, that it was ix /atisfaGion of the debt. It 
is true, he fets forth, that it was accepted in fatisfaction 
of the debt, but it ought likewife to be paid in fatisfac- 
tion. 5 Rep. 517. Debt upon bond, conditioned, that 
in confideration the plaintiff had paid 12/. to the defen- 
dant, he became bound to pay the plaintiff 12/. if he 
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lived one month after the-date of that bond; and if not 


paid at that time, then to pay to him 14/, if he lived ñx 
months after the date of the bond; the defendant plead- 
ed, that after the fix months, he paid the plaintiff 8 /. 
and then gave him another bond in the penalty of z20/. 
conditioned to pay him 102. on a certain day, in full 
fatisfaction of the other bond, and that the plaintiff did 
accordingly accept the faid bond; upon a demurrer to 
this plea it was held ill; fr admitting that one bond 
might be given in fatisfaétion of another, yet it cannot 
be after the other is forfeited, as it was in this cafe ; be- 
caufe after the forfeiture the penalty is vefted in the ob- 
ligee, and a lefs fum cannot be a fatisfaction for a greater. 
1 Lut. 464. : 

It has been adjudged, that the acceptance of one bond . 
cannot be pleaded in fatisfaétion of another bond. Cro, 
Car. 85. Moore 872. Cro. Eliz. 716, 727. 2 Cra. 
579. ‘Thus in debt on a bond of 190/. conditioned for 
the payment of 52/. 105. on a certain day; the defendant 


pleaded, that at the day, &c. he and his fon gave a xew 


bond of 100/. conditioned for the payment of 52/. 10s. 
at another day then to come, which the plaintiff accepted 
in fatisfaction of the old bond; and upon demurrer it was 


adjudged for the plaintiff, becaufe the acceptance of a 


new bond to pay money at another day, could not bea 


prefent fatisfaction for the money due on the day when it 
was to be paid on the old bond. Hod. 68. 
otherwife where the fecond bond is not given by. the ob- 
ligor, as in debt upon bond againft the defendant as heir, 
&c. he pleaded, that his anceftor, the obligor, died inteftate, 
and that W. R. adminiftered, who gave the plaintiff 
another bond in {fatisfaction of the former: there was 
a verdi& for the defendant: and it being moved in 


But it is 


arreft of judgment, this diftinétion was made, that if the 
obligor, who gave the firft bond, had likewife given the 
fecond, it would not have difcharged the firk; but in 


this cafe the fecond bond was not given by him who 
gave the firt, but by his adminiftrator, which had 


mended the fecurity, becaufe he may be chargeable de 

bonis propriis; and for that-reafon the fecond bond was 

held to be a difcharge of the firft. 1 Mod. 225. 
Acceflary, acceffarius vel accefforium, (particeps criminis) 


Is where a man is guilty of a felonious offence, not prin- 
cipally, but by participation, as by command, advice, 
or concealment, &e. 


The law relating to this title may be reduced under 
the following divitions : 


I. Of acceffaries before the fact. 

Il. Of acceffaries after the fact. 

Ill. Of acceffaries to felonies, by common law and by 
fratute. 

IV. Of the proceedings againft acceffaries. 


I. An acceflary before the fact is he, that being abfent 
at the time of the felony committed doth yet procure, 
counfel, command, or abet another to commit a felony, 
and it is an offence greater than the acceflary after; 
and therefore in many cafes clergy is taken away from 
acceflaries before, which yet is not taken away from ac- 
ceffaries after, as in petit treafon, murder, robbery, and 
wilful burning, by 4 & 5 P.& M. c. 4. 1 Hales Hif 
tory of the Pleas of the Crown 615.—If the commander or 
countellor be prefent, he is a principal. H. H. P. C. 
616. Words which found in bare permiffion, make not 
an acceffary, as if 4. fays he will kill F. S. and B. fays, 
you may do your pleafure for me, this makes not B. 
acceflary. 91 HH) PCs 616s52 22 Hex, 7O OA 
Cromp. 41. b. If Z. hire B. to mingle or lay poifon tor 
C. and B: doth it accordingly, and C. is poifoned; B. 
though abfent, is principal, and Æ. is acceflary; but if 
A. were prefent at the mingling or laying of the poifoa, 
though both were abfent at the taking of it, yet both 
are principal, for they are both equally acting in the - 
poifoning. But if 4. buys the materials of the poifon, 
knowing and confenting to the defign, and deliver them 
to B. to mingle and apply it, or lay it in the abfence 
of A. here it feems 4. is only acceflary before. H.H.P.C. 
616. See 3 Inf. p. 50. «State Ir. vol. 1. p. 329+ 


There 
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There cannot be an acceffary before the fact in man- 
flaughter, becaufe it is committed of a fudden, and un- 
premeditated. H. P. C. He who counfels or com- 
mands any evil, fhall be adjudged accefary to all that 
follows upon it, but not to any thing elfe. If a perfon 
commandeth another to beat fuch a perfon, and he beats 
him fo that he dies of his wounds, the perfon command- 
ing will be accefary to the murder: but if the command 
had been to beat another perfon, or to burn fuch a houfe, 
and he burns another, he that commandeth will not beacce/~ 
Jary. 3Inft.5:. If lcommanda perfon to do an unlawful 
act, as to rob 4. B. at one place, and he doth it at another; 
or to rob him on fuch a day, and he doth it not himfelf, 
but procures another to do it; or to kill by poifon, and 
he doth it by violence; in all thefe cafes I fhall be zc- 
cefary: but where the command is to kill 4. B. and 
he killeth 4. D. this difference in fubftance will not 
make the commander acceffary. Plowwd. 475. {f a man 
counfels a woman to murder the child in her womb, 
and the woman murder her child after it is born, he is 
accefary to the murder. Dyer 185. 


Il. An acceMlary after the fact. 


An acceffary after the fact is he. that receives, affifts or 


comforts any man that hath committed murder or felony, 
which hath come to his knowledge; but. this doth not 
extend to a woman who receives or aflifts her hufband, 
though a hufband receiving his wife will. be accefary: 
and a fervant may be accefary in relieving his matter, or 
afiifting him in his efcape, Sc. 3 Inf. 108. 

If the wife alone, the hufband being ignorant of it, do 
knowingly receive a felon, the wife is acceffary and not 
the hufband. 1-H. HiP. C. 621. 

But if felons come to the houfe of D: and M. his wife, 
and M. know them to be felons, though D. doth not, 
and both D. and M. receive and entertain them, but M. 
confents not to the felony: adjudged, that this makes not 
M. acceffary. 3 Inf. 108. cap. 47. cites Mich. 37 E. 3. 
Dey’s cafe. 

But if the hufband and wife both receive a felon know- 
ingly, it fhall be judged only the a& of the hufband, and 
the wife fhall be acquitted. 1 A. H. P. C. 621. 

If a felon comes to the houfe of another, and he permits 


-him to efcape without arret, knowing him to have com- 


mitted felony, this doth not make a man accefary; but 
if he take money of the felon to fuffer fuch efcape, it 
makes him an accefary: and fo it is if he fhut the fore 
door of his houfe, whereby the purfuers are deceived, for 
here is not a bare omiflion, but an aét done. 1 Hale’s 
Hif. P. C. 649. 


By ftatute 3 4 WW. M. cc. 19. “ Receivers of 


ftolen goods knowing them to be ftolen, are to be deemed 
acceflaries after the faét, and fuffer as fuch.” _ But becaufe 
thefe receivers often concealed the principal felons, and 
thereby efcaped being punifhed as acceflaries ; therefore 
by 1 4n. c.g. it is enacted, that <“ whofoever fhall buy 
or receive ftolen goods, knowing them to be ftolen, may 
be profecuted for a mifdemeanor, and punifhed by fine 
and imprifonment, tho’ the principal felon be not con- 
vied”; and this fhall exempt them from being punithed 
as acceffaries, if the principal fhall afterwards be con- 
victed. But by 5 dz. c. 31. it is enacted, that “ if any 
perfon fhall receive or buy knowingly any ftolen goods, 
or knowingly harbour or conceal any felon, he hall be 
taken as acceffary to the felon, and fhall fuffer as a felon.” 
This ftatute does not take away the benefit of clergy ; 
but by ftat. 4 Geo. 1. fuch perfon may be tranfported for 
fourteen years. And by this laft-mentioned ftatute it is 
alfo enacted, that ‘< whofoever fhall take a reward under 
the pretence of helping any one to ftolen goods, fhall 
fuffer as a felon, as if he himfelf had ftolen them, unlefs 
he caufe fuch felon to be apprehended and brought to 
trial, and give evidence againft him.” Upon this claufe 
the famous Fonxathan Wild was convicted and executed. 
10 Geo. 1. Vide 10 Geo. 3. a new act againft receiving. 

Likewife if any perfon, knowing another to have com- 
mitted piracy, fhall on the iand or fea receive, entertain, 
or conceal him, or receive or take into their cultody any 
hip, veflel, or goods, which have been piratically taken, 
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fhall be adjudged acceffary to the piracy, wi B12W.5. 


cap. 7. f: 9. 


Acceffaries after the faét can only be in felonies, and 
in thofe felonies, where by the law, judgment of death 
regularly ought to enfue ; and therefore there is no ac- 
ceflary in petit larceny, homicide per infortunium, or 
homicide fe defendendo. 1 H. H. P. G. 618. 


IT. Of acceffaries to felonies by common law and by fia- 
tute. 

As to felonies at common law it is faid, that acceffaries 
both before and after are included; and as to felonies by 
act of parliament; regularly if an act of parliament enact 
an offence to be felony, though it mention nothing of ac- 
ceflaries before or after, yet virtually and confequentially 
thofe, who counfel or command the offence, are accef- 
faries before, and thofe that knowingly receive the of- 
fender, are accefflaries after; as in the cafe of rape 
made felony by the ftatute of Weffminfler 2. c. 34. 
1H. H. P.C. 613. 2 Inf. 434. Staundf. P.C. lib. 1. 
c.47. Butif the aé of parliament, that makes the felony, 
in exprefs terms comprehend accefaries before, and 
makes no mention of acceffaries after, namely, receivers 
or comforters, there it feems there can be no acceflaties 
after ; for the expreffion of procurets, counfellors, abet- 
ters (all which import acceffaries before) makes it 
evident, that the law-makers did not intend to include 
acceffaries after, which is an offence of a lower degree than 
aceeffaries before; as the ftatute of 8 Hen. 6. c. 12. for 
ftealing of records, the ftatute of 33 Hen. 8. c. 8, for 
witchcraft, e. 1 H. H. P. C. 614) i 

In the higheft capital offence, namely, bigh treafon;. 
there are no acceflaries, neither before nor after; for all 
confenters, aiders, abetters, and knowing receivers and 
comforters of traitors are all principals. 1 H. H. P. C. 
613. 

In cafes that are criminal but not capital, as in trepas 
mayhem, or premunire, there are no acceffaries, for all 
the acceffaries before are in the fame degree as prin- 
cipals; and acceffaries after by receiving the offenders 
cannot be in law under any penalties as acceffaries, un- 
lefs the acts of parliament that induce thofe penalties, do 
exprefly extend to: receivers or comforters, as fome do. 
1H. H. P. C. 613. And though generally an act of 
parliament, creating a felony, renders (confequentially) 
acceflaries before and after within the fame penalty, yet 
the fpecial penning of the aét of parliament in fuch cafes 
fometimes varies the cafe. Thus the ftatuté of 3 Hen. 7 
c. 2. for taking aw.y maidens, &c. makes the offender, : 
and the procuring and abetting, yea and wittingly re- 
ceiving alfo, to be all equally principal felonies, and 
excluded of clergy. 1 H. H. P.C. 614. 

In what cafes acceffaries are excluded from clergy, fee 
the guarto edition of The Statutes at Large, title Acceffaries, 
under the head of Felonies without Clergy. 


IV. Of the proceedings againft acceffaries. 

By the ftatute 2 & 3 Ed. 6. c. 24. the acceffary is in- 
di&able in that county where he was acceflary, and fhall 
be tried there, as if the felony had been committed in 
the fame county; and the juftices, before whom the 
acceflary is, fhall write to the juftices, &c. before whom 
the principal is attainted, for thé record of the attainder. 
1 Hales Hift. P. C. 623. This writing is to be by writ 
in the king’s name, under the se/fe of the juftice fo fend- 
ing it. Dyer 253. 6. The acceffary may be indiéted in 
the fame indiétment with the principal, and that is the 
beft and moft ufual way ; but he may be indicted in dn- 
other indictment, but then fuch indiétment muft con- 
tain the certainty and kind of the principal felony. 
r H. H. P. C. 623. Formerly it was held, that the ac- 
ceflary might be tried and punifhed as if the principal 
had been attainted; and this, although the prine)pal 
was admitted to his clergy, pardoned, or othéerwife deti- 
vered before’ attainder. By ftat. 29 Geo. 2. c. 30. thé 
buyer or receiver of ftolen lead, iron, copper, brafs, bell- 
metal, or folder, may be convicted, although the'principal 
hath not been conviéted, and fhall be tranfported for 
fourteen years. If the principal be erroneoufly attainted, 
yet the acceffary fhall be put to anfwer, and: hall not 
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takeřadväntage of the error in that attainder; but the 
principal reverfing the attainder, reverfeth the attainder 
of the acceflary. HASH. P..C. 625. 

Where the principal is not attainted, but difcharged 
by being burnt in the hand only, the acceffary after the 
fact ought to be difcharged without burning in the hand, 
on being put to his book. Cro. Car. 566. pl. 3. Hill. 
15 Car. B. R. Stevens's cafe. 

The acceflary fhall not be conftrained to anfwer to his 
indiétment, till the principal be tried; but if he will 
waive that benefit, and put himfelf upon his trial before 
the principal be tried, he may; and his acquittal or con- 
viction upon fuch trial is good. But it feems neceflary in 
fuch cafe to refpite judgment till the principal be con- 
viéted and attainted ; for if the principal be after ac- 
quitted, that conviction of the acceflary is annulled, and 
no judgment ought to be given againft him ; but if he 
be acquitted of the acceflary, that acquittal is good, and 
he fhall be difcharged. 1 H. H. P. C. 623, 624. 

.It feems to be fettled at this day, that if the principal 
and acceflary appear together, and the principal plead 
, the general ifue, the acceflary fhall he put to plead alfo ; 
and that if he likewife plead the general ifue, both may 
be tried by one inquelt ; but that the principal muft be 
firt convicted ; and that the jury fhall be charged, that 
if they find the principal Not guilty, they fhall find the ac- 
ceffary Not guilty. But it feems agreed, that if the prin- 
cipal plead a plea in bar, or abatement, or a former ac- 
quittal, the acceffary fhall not be forced to anfwer, till 
that plea be determined; for if it be found for the prin- 
cipal, the acceflary is di{charged ; if againft the principal, 
yet he fhall after plead over to the felony, and may be 
acquitted. 1H. H.P.C. 624. 2 Hawk. 323. Where 
there are two principals, the attainder of one of them 
gives fufficient foundation to arraign the acceffary. Jenk. 
Cent. 76. Vide Hawk. P.C. tit. Accefary. See Murder 
Principal, c. 

Accola, An hufbandman who came from fome other 
parts or country to till the lands, eo guod adveniens terram 
colat.—And is thus diftinguifhed from Jncola, viz. Ac- 
cola non propriam, propriam colit Incola terram. Da 
Frefne. 

Accolade, (from the French accoller, collum amplecti) 
A ceremony ufed in knighthood by the king’s putting his 
hand about the knight’s neck. i 

Accompt, (computus) Is a writ or aétion which lies 
againit a bailiff or receiver to a lord or others, who by 
reafon of their offices and bufineffes are to render accompt, 
but refufe todoit. F.N. B. 116. 

This aétion is now feldom ufed, but it lies in the 
following cafes : 

If a perfon receives money due to me upon an obliga- 
tion, €c. I may either have an action of accompt againit 
him as my receiver ; or action of debt, or on the cafe, as 
owing me fo much money as he hath received. 1 Lill. 
33. If I pay money in my own wrong to another, I 
may bring an aétion againft him for fo much money re- 
ceived to my ufe; but then he may difcharge himfelf by 
alledging it was for fome debt, or to be paid over by my 
order to fome other perfon, which he hath done, &c. 
1 Lill. 30. Butif a man have a fervant, whom he or- 
ders to receive money, the matter fhall have accompt 
againft him, if he were his receiver. 1 Inf. 172. If 
money be received by a man’s wife to his ule, action of 
accompt lies again{t the hufband, and he may be charged 
in the declaration as his own receipt. Co. Lit. 295. 
Account does not lie againft an infant; but it lies againtt 
a man or woman, that is guardian, bailiff or receiver, 
being of age and difcovert: and though an apprentice is 
not chargeable in this action, for what he ufually receives 
in his mafter’s trade; yet upon collateral receipts he fhall 
be charged as well as another. 1 Inf. 172. Roll. Abr. 
117. 3 Leon.gz. As to other actions of accompt, they 
will not lie of a thing certain; if a man delivers 10/. to 
merchandize with, he fhall not have account of the 10/. 
but of the profits, which are uncertain: and this is one 
reafon why this action will not lie for the arrears of rent. 
1 Danv. Abr. 215. A&ion of account may be brought 
againft a factor that fells goods and merchandizes upon 
credit, without a particular commiffion fo to do, though 
the goods are bona peritura, 2 Mod. 100. If there are 
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two demands in a declaration, to which the defendant 
pleads an accompt ftated, the plaintiff can never after re- 
fort to the original contraé, which is thereby merged 
and difcharged in the accompt : if A. fells his horfe to B. 
for 197. and there being divers: other dealings between 
them, they come to an accompt upon the whole, and 
B. is found in arrear 5/. A. muft bring his infmul 
computaffee for it, but if there be only one débt be- 
twixt the parties, entering into an accompt for that 
would not determine the firt contract. 1 Mod. Rep. 
206. 2 Mod. 44. It has been held, that mutual 
demands on an accompt are not extinguifhed by fet- 
tling it, and promife to pay the balance; wherefore 
affumpfit lies for the original debt. Fitzgib. 44. A 
man having received of another roo/. to be employed in 
merchandize abroad, covenants at his return to accompt 
to him ; this doth not alter the cafe, but notwithftanding 
the covenant, action of accompt may be brought. = 2 Bult. 
256. And if I deliver to another perfon goods or 
money beyond fea, to be delivered to me again in Exg- 
land at a certain place, and he delivers it not, I may be 
relieved by this action. F.W. B. 18. 

It may be brought againft the following perfons : 

If aman makes one his bailiff of a manor, Ge. he 
fhall have a writ of accompt againit him as a bailifs 
where a perfon makes one receiver, to. receive his rents 
or debts, &c. he fhall have accompt again him asire- 
ceiver, and if a man makes one his dailiff and alfo his re= 
ceiver, then he fhall have accompt againit him in doth 
ways. Alfo a perfon may have a writ of accompt againtt 
a man as bailiff or receiver, where he was not his bailiff or 
receiver; as if a man receive money for my ufe, I fhall 
have an accompt againft him as receiver; o if a perfon 
deliver money unto another to deliver over.unto me, E 
fhall likewife have accompt againft him as my receiver: 
fo if a man enter into. my lands to my ufe, and receives 
the profits thereof, I fhall have accompt again{t him as 
bailiff. 9 H.6. 36H.6. 10R.2. Fitz. Accompt, 6. 

A judgment in accompt, as receiver, is no bar to action 
of accompt as bailiff; but ’tis faid a bailiff cannot be. 
charged as receiver, nor a receiver as bailiff; becaufe 
then he might be twice charged. 2 Lev. 127. 1 Danu. 
Abr. 220, 221. The heir may have writ of accompt be~ 
fore or after his full age, againft a guardian in focage ; 
and if he fue the guardian for profits of his lands taken 
before he is fourteen years old, he muft charge him as 
guardian; but if it be for taking the profits after that 
age, there he muf fue him as bailiff. Lit. 124. F.N. B, 
118. Where an heir fues a ftranger that doth intermed= 
dle with his land, he fhall charge him in accompt as 
guardian. F. N. B. 18. A man devifes land to be 
fold by his executors, and the money thence arifling to be 
diftributed amongft his daughters ; action of accompt lics 
in this cafe, for the daughters againft the executors. 
Fenk. Cent. 215. 2 Roll. Abr. 285. An ation of ac- 
compt lies againft a bailiff, not only for what profits he , 
hath made and raifed, but alfo for what he might have 
made and raifed by his care and induftry, his reafonable 
charges and expences deducted. Co. Lit. 172. One 
merchant may have accompt againft another, where they 
occupy their trade together; and if one chargés me as 
bailiff of his goods ad mercandixandum, I mutt anfwer for 
the increafe, and be punithed for my negligence ; but if 
he charges me as receiver ad computandum, I muft be an- 
fwerable only for the bare money or thing del.vered. 
FNS Ber we) Co, Git. e27 280 Zeon Canaan, 

If a bailiff or receiver make a deputy, action of accompt 
will not lie againft the deputy, but againft him. 1 Leon. 
32. But feveral ftatutes have extended the benefit of 
this writ or action. 

The flatute of 13 E. 3. ¢. 23. gives an action of ac- 
count to the executors of a merchant; the ftatute 25 Ed. 3. 
c. Ç. to executors of executors; the flatute 31 Ed. 3. 
c. 11. to adminiftrators: and by the flatute 3 & 4 Ana. 
c. 16, actions of account may be brought againit the exc- 
cutors and adminiftrators of every guardian, bailiff and 
receiver, and by one jointenant, tenant in common, his 
executors and adminiftrators «saint the other as bailiff, 
for receiving more than his ihare, and againit their exe- 
cutors and adminiftrators. A 
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Tt may be proper to fay fomething concerning the plea 


end judgment in account; and though the order may 
feem fomewhat irregular, it will be neceffary firit to ex- 


_ plain the nature of the judgment; which being rightly 


í 


" allowed to be pleaded before the auditors. 


underftood, the diftinétions as to the method of pleading 
will be more eafily conceived. 

The ufual judgment is guod computet, on which the de- 
fendant is taken by capias ad computandum > but there are 
two judgments in this writ, for if the defendant cannot 
avoid the fuit by plea, judgment is firit given, That he do 
accompt; and having done. this before the auditors, there 
is another judgment entered, that the plaintiff fhall re- 
cover of the defendant fo much as is found in arrears. 
tr Rep. 40. The firft judgment is but an award of the 
court, like to a writ to enquire of damages; and thefe 
two judgments depend one upon another; for if judg- 
ment be to accompt, and the party die before he hath ac- 
counted, the executor cannot proceed in the aétion, but 
it muft be begun again ; and no writ of error will lie up- 
on the firft till after the fecond judgment. Jéid. Thus 
it appears, that after the firft judgment to account, audi- 
tors are affigned ; and 

With refpect to the plea; the following diftinions are to 
be noticed: 

What may be pleaded in bar to the aétion; fhall not be 
Cro. Car. 82; 
161. » Some pleas are in barof the accompt, and others in 
difcharge before auditors; and fome pleas will be allowed 
before auditors, that will not be in bar to the accompt. 
Dyer 21. 11 Rep. 8. In accompt the plaintiff declared 
of the receipt of money by the hands of a ftranger; the 
defendant pleaded a gift of the money afterwards by the 
plaintiff ; this was a good plea as weil in bar of the ac- 
tion, as before auditors. Winch g. 

The pleas in this action are, guod nunguam fuit receptor, 
quod plene computavit, Fc, It is no plea by an accomptant 
that he was robbed; but alledging it was without his 
default and negligence, will be a good plea. Co. Lit. 
89. That the defendant zever was bailiff, is the general 
bar; and it is a good plea in bar, by claiming a property 
in the things to be accounted for. 21 Ed. 3. 29.3. 47. 
A defendant, as receiver; cannot wage his law, where he 
receives the money by another’s hands: ’tis otherwife 
where he received it of the plaintiff himfelf. 1 Cre. 919, 
Suppofing there was not any evidence of the delivery. 

It may be proper to add; that the procefs in accompt is 
fummons, pone and diftrefs, and upon a nihil returned, 
the ‘plaintiff may proceed to outlawry. The ftatute of 
Limitations, 21 Fac. 1. doth not bar a man who is a 
merchant from bringing action of accompt for merchiandize 
at any time; but all other aéttons of accompt are within 
the ftatute. In Chancery upon an accompt of fifteen or 
twenty years ftanding, the defendant may be allowed to 
prove, on his own cath, what he cannot otherwife make 
proof of ; but here the particulars muft be named, as to 
whom the: money was paid, for what, and when, &c. 
1 Chan. Rep. 146. And a defendant fhall be difcharged 
upon his oath of fams under 40 s. though it is held a 
plaintiff fall not fo charge another, or be allowed any 
thing in equity on his oath. 2 Chan. Caf.249. 1 Vern. 
283. See Oath. Vide Comyn’s Digeft, tit. Accompt. 
 Bccomptant General, A new otticer in the court of 
Chancery, appointed by att of parliament, to receive all 
money lodged in court, in the place of the matters, &c. 
He is to convey the money to the Bank, and take the 
fame out by order; and fhall only keep the account with 
the bank, for the Bank is to Le anfwerable for all money 
received by them, and not the Acromptant General, &c: 
Stat) 12 Geo. 1: c: 32. No fees fhall be taken by this 
officer or his clerks, on pain of being punifhed for extor- 
tion; but they are to be paid falaries. ‘The Accomptant 
General 6501. per annum, out of intereft made of part of 
the fuitors money. 12 Geo. 2. cap, 24. Vide 4 Geo. 3: 
c. 32. 1201. per ann. to his third clerk. 

Counterfeiting the hand of the Accomptant General is 
felony without clergy. 12 Geo. 1. c. 32. Jec. 9. 
= Becord, (French) Is an agreement between two or 
more perfons, where any one is injured by a trefpafs, or 
offence done, or on a contrac, to fatisfy him with fome 
recompence ; which if executed and performed, fhall be 


å good bar in law, if the other patty after the accord per- » 
formed bring any action for the fame: Terms de Ley 14: 


For the right underitanding ef this head; it is to be 
fhewn, i 


I. In what cafes accord may be pleaded. 
U. In what manner it may be pleaded. 


T. When a duty is created by deed in certainty, as by 
bill, bond, or covenant to pay a fum of money, this duty 
accruing by writing, ought to be difcharged by matter 
of as high a nature; but when no certain duty arifes 
by deed; but the aétion is for a tort or default, We. 
for which damages are to be recovered, there an accord 
with fatisfaction is a good plea: 6 Rep. 43: In accord, 
one ptomife may be pleaded in difcharge of another, be- 
fore breach; but after breach, it cannot be difcharged 
without a releafe in writing: 2 Mod. 44. Accord with 
fatisfa€tion; upon a covenant broken, is a good plea 
in fatisfattion and difcharge of the damages. Lutw: 
359. And accord made before the covenant broken, 
hath been adjudged a good bar to ah action of covenant, 
as it may be in fatisfaction of damage to come. 1 Danv. 
Abr: 546. 

If a contract without deed is to deliver goods, €F. 
there money may be paid by accord in fatisfaftion; but 
if one is bound in an obligation to deliver goods, or 
to do any collateral thing, the obligee cannot by accord 
give money in fatisfaction thereof: though when one is 
bound to pay money, he may give goods or any other 
valuable thing in fatisfaction. 9 Rep. 78. 1 Inf. 212: 
Where damages are uncertain; a leffer thing may be done 
in fatisfaction, and in fuch cafe an accord and fatisfaction 
is a good plea; but in ation of debt on a bond, there a 
leffer fum cannot be paid in fatisfaction of a greater. 4 
Med. 88. Accord with fatisfaction is a good plea in per- 
fonal actions, where damages only are to be recovered; 
and in all a&tions which fuppofe a wrong wi & armis; 
where a capias and exigent lie at the common law, in tref- 
pafs and ejectment, detinue, &c. accord is a good plea: 
So in an appeal of maihem. But in real actions it is not 
a good plea. 4 Rep. 1, 9, 70. 9 Rep. 77. OF late it 
hath been held, that upon mutual promifes an action lies, 
and confequently there being equal remedy on both fides, 
an accord may be pleaded without execution,. as well as 
an arbitrament: Raym. 450. 2 Jones 158. Accep- 
tance of the thing agreed on in thefe accords is the only 
material thing to make them binding. Hod. 178. g 
Mod. 86. 


Il. As to the manner in which it may be pleaded: 

It is to be obferved, that accord executed only is plead: 
able in bar, and executory not. I Mod. 69. Alfo in 
pleading it, it is the fafeft by way of /atisfadtion, and not 
of accord alone: For if it be pleaded by way of accord, 
a precife execution thereof in every part muft be pleaded: 
but by way of fatisfaction, the defendant need only 
allédge; that he paid the plaintif fuch a fum, &c. in 
full fatisfaction of the accord, which the plaintiff re- 
ceived; 9 Repi 80. The defendant muft plead, that 
the plaintiff accepted the thing agreed upon in full fatif- 
faction; €c. And if it be on a bond, it mutt be in fa 
tisfaction of the money mentioned in the condition, and 
not of the bond; which cannot be difcharged but by 
writing under hand and feali Cro. Fac. 254, 650. 

For further information refpecting the doctrine of ac- 
cords, fee title Bcceptance, which includes a great deal 
of the law relative to this head. 

Account, See Accompt, 

Accroche, (from the Fr. accrocher) To hook or grapa 
ple unto. It fignifies as much as to encroach, and is 
mentioned in the ftatute 25 Ed. 3. c. 8. to that purpofe, 
The French ufe it for delay; as, accrocher un procefs, to 
ftay the proceedings in a fuit. 

Aeculation, (accufatio) To charge any perfon with a 
crime. By Magna Charta, no man fhall be imprifoned 
or condemned on any accufation, without trial by his 
peers, or the law. g H. 3. None fhall be vexed upon 
any accufation, but according to the law of the land: and 
no man may be moleited by petition to the king, &c. 

E unlefs 


As 


unlefs it be by indiétment, or prefentment of lawful men, 
or by procefs at common law. 25 Ed. 3. 28 Ed. 3. 
c. 3. None fhall be compelled to anfwer an accufation to 
the king, without prefentment, or fome matter of record. 
Stat. 42 Ed. 3. Promoters of fuggeitions are to find 
furety to purfue them, and not making them good, fhall 
fatisfy damayés to the party accufed, and pay a fine to 
the king. 38 Ed. 3: c. g. In treafon there muft be 
two lawful accufers. Stat. 5 & 6 Ed. 6. A perfon is 
not obliged to anfwer on oath to a matter by which he 
a accufe himfelf of any crime, Sc. 2 Mod. Rep. 
278 

Bcephati, The levellers in the reign of king Hen. 1. 
who acknowledged no head or fuperior. Leges H. 1. 
They were reckoned fo poor that they had not a tenement 
by which they might acknowledge a fuperior lord. Dz 
Cange. 

Æc etiam billac, Words or a claufe of a writ, where 
the a€tion requires good bail. The ftat. 13 Car. 2. ¢. 2. 
which enjoins the caufe of aétion to be particularly ex- 
prefed in the writ or procefs which. holds a perfon to 
bail, hath ordained the inferting of this claufe in writs; 
but it ought not to be made out againft a peer of the 
realm, or upon a penal ftatute, or againft an executor or 
adminiftrator, or for any debt under 10/. Nor in any 
action of account, action of covenant, €%c. unlefs the 
damages are 10/. or more: 
or for battery, wounding or imprifonment; except there 
be an order of court for it, or a warrant under the hand 
of one of the judges of the court out of which the writ 
iffues: 1 Lill. Abr. 13. See an hiftorical account of 
ac etiams in North’s Life of Lord Keeper Guildford, fol. 
99, 100. 

chat, (Fr. achet) Signifies a contra& or bargain. 
Purveyors by ftat. 36 Ed. 3. were called achators, from 
their frequent making of bargains. 

Bcherfet, A meafure of corn, conjectured to be the 
fame with our quarter or eight bufhels. ‘The monks of 
Peterborough had an allowance weekly of twelve acher/etos 
de frumento, and eight acherfetos de brafio, and fix de 
Grad. and eleven acherfetos de fabis, &&c. 

ABcholite, (acholitus) An inferior church fervant, who, 
next under the fubdeacon, followed or waited on the 
priefts and deacons, and performed the meaner offices of 
lighting the candles, carrying the bread and wine,. and 
paying other fervile attendance. 

Acknowledgment Money, Is a fum paid in fome 
parts of England by tenants on the death of their land- 
lords, as an acknowledgment of their new lords; in like 
manner as money is ufually paid on the attornment of 
tenants.—So/ver XIId. ad recognitionem cujuflibet novi do- 
mini de Hope, &Fce.—Ex libro Cart. Prior. Leominitrie.— 
It is in Latin called, Laudativum vel Laudemium, a laudando 
Domino. 

Acquictantia de Dbiris € Bundzedis, To be free 
from fuits and fervices in fhires and hundreds. 

Acquictandis Plegtis, A writ of jw/ficies lying for the 
furety againft a creditor, who refufes to acquit him after 
the debt is fatisfied. Reg. of Writs 158. 

Bcquictare, Is alaw word, fignifying guietum reddere. 
Dr. Wilk. Glof: And it alfo fometimes fignifieth to pay. 
Mon. Angl. tom. 1. fol. 199. 

Acquittal, (from the French word acquitter, and the 
Latin compound acguietare) To free or difcharge. It 
fignifies in one fenfe to be free from entries and molefta- 
tions of a fuperior lord for fervices iffuing out of lands; 
and in another fignification (the moft general) it is taken 
for a deliverance and fetting free of a perfon from the 
fufpicion of guilt; as he that on trial is difcharged of a 
felony, is faid to be acquietatus de felonia; and if he be 
drawn in queftion again for the fame crime, he may plead 
auter foits acquit; as his life fhall not be twice put in 
danger for the fame offence. 2 Inf. 385. When two 
are indiéted, the one as principal, and the othar as ac- 
ceffary, the principal being difcharged, the acceffary of 
confequence will be acquitted by Jaw. Acquittal in fad, 
is when a perfon is found Not guilty of the offence by 
a jury, on verdi, &c. But in murder, if a man is ac- 
guitted, appeal may be brought again him. 3 Inf. 
273. 


nor in action of trefpafs, 
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If one be acquitted on an indi&tment of murder, fap- 
pofed to be done at fuch a time; and after indicted again 
in the fame county, for the murder committed at another 
time; here, notwithftanding that variance, the party may 
plead auter foits acquit, by averring it to be the tame 
felony : fo where a perfon is inditied a fecond time, for 
robbery upon the fame perfon, but at another vill, @c.’ 
2 Hawk. 370. Where a man is difcharged on ipecial 
matter found by the grand jury, yet he may be inaicted 
de novo feven years afterwards, and cannot plead this 
acquittal; ashe may upon the fpecial matter found by the 
petit jury, and judgment given thereon. Jéid. 246.. It 
a perlon is lawfully acquitted on a malicious profecution, 
he may bring his action, Gc, for damages, after he hatu 
obtained a copy of the indictment and the judge’s cers 
tificate ; but it is ufual for the judges of gaol delivery. to 
deny a copy of an acquittal to. him who intends to bring 
an action thereon, when there was probable caufe for a 
criminal profecution. Carth. Rep. 421. 

SHcquittance, (acquictantia) Signuieth a difcharge in 
writing, of a fum of money, or debt due; as, where a 
man is bound to pay rent, referved upon a leale, Ge, 
and the party to whom due, on receipt thereof, gives a’ 
writing under his hand witnefling that he is paid: this 
will be fuch a difcharge in law, that he cannot demand 
and recover the fum or duty again, if the acguittance be 
produced. Yerms de Ley 15. Dyer 6,25, 51. Am 
acquittance is a difcharge and bar in the law to actions, 
Sc, And if one acknowledges himfelf. to be fatisñed by 
deed, it may be a good plea in bar, without any thing 
received; but.an acguittance, without feal, is only evi- 
dence of. fatisfaction, and not pleadable. 

’Tis obferved, that a general receipt or acquittance in 
full of all demands, will difcharge all debts, except fuca 
as are on fpecialty, «iz. bonds, bills, and other inftru- 
ments fealed and delivered ; on which account thofe can 
only be deftroyed by fome other {pecialty of equal force, 
fuch as a general releafe, Sc, There being this dif- 
ference between that and the general acquittance. See 
2 Cro. 650. i 

But in {ome cafes a court of equity will order accounts 
to be opened, even after an acquittance,in full of all ide- 
mands. 

And now, in the fuperior courts of law, the producing 
an acquittance will not bar the action, if the plaintiff can 
by any means fhew a miake, and that-he has not een 
paid, or paid fo mich asthe acquittance is for. 

In fome cafes payment may be refufed, unlefs an ace 
quittance is given. Thus the obligor is not bound to 
pay money upon a fingle bond, except an acquittance be 
given him by the obligee; nor is he obliged to pay the 
money before he hath the acgusttance. But in cafe.of an 
obligation with a condition, it is otherwife; for there 
one may aver payment. And by 3 & 4 Ann. c..16. If 
an action of debt is brought upon a fingle bill, and the 
defendant hath paid the money, fuch payment may be 
pleaded in bar of the aétion. 

A fervant may give an acquittance for the ufe of eis 
mafter, where fuch fervant uiually receives his maker's 
rents, &c, and the maiter fhall be bound by it. 1 Jaf. 
112. ‘The manner of tender and payment of money fhal 
be generally directed by him who pays it, and not by 
him who receives it; and the acguittance ought to be 
given accordingly, 

Bere, (from the German word ee i.e. ager) A 
quantity of land, containing in length 40 perches, and in 
breadth four perches; or in proportion to it, be the 
length or breadth more or lefs.. By the cuftoms of various 
countries, the perch differs in quantity, and confequently 
the acres of land. It is commonly but 16 feet and a half, 
but in Stafford/bire it is 24 feet. According to the flatate 
34 Hen. 8. concerning the fowing of flax, it is declared 
that 160 perches make an acre, which is 40 multiplied 
by four; and the ordnance of meafuring land, 35 Ed: 1, 
agrees with this account. ‘The word acre formerly meant 
any open ground or field; as caffle-acre, weff-acre, &C. 
and not a determined quantity of land. Alfo acre, or 
acre-fight, is an old fort of duel fought by fingle comba- 
tants, Englifb and Scotch, between the frontiers of their 
kingdoms, with ford and lance; and this duelling was 

called 
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called camp-fight, and the combatants champions, fiom 
the open field that was the place of trial. 

Bitilia, Military utensils. — Quilibet paratus fit cum 
attillis & harnefiis, Fc. SF quicung; habet decem libras in 
bonis, & non hahuerit omnia cremorum actilia, perdat omnia 
bona. Du Cange. 

Bition, (actio) Is the form of a fuit given by law for 
recovery of that which is one’s due: or it is a legal de- 
mand of a man’s right. 1 Jn. 285. The learned Brac- 
ton thus defines it, Adtio nihil aliud eff quam jus profequendi 
in ‘judicio quad alicui debetur.. And adtions are either cri- 
minal or civil; criminal, to have judgment of death,- as 
appeals of death, robbery, &ec. or only to have judgment 
for damage to the party, fine to the king and imprifon- 
ment, as appeals of maihem, &¥c. 1 Inf: 284. - 2 Inf. 40. 
Civil aions are fuch as tend only to the recovery of that 
which by reafon of any contract, &c. is due’ to us; as 
acion of debt, upon the cafe, ec. 2 Inf. 6r. 

Under criminal ađions may be clafied acions penal; 
which lie for fome penalty or punifhment in the party 
fued, be it corporal or pecuniary. Brad. 

Aions upon ftatute, brought upon the breach of any 
ftatute, whereby an action is given that lay not before ; 
as where one commits perjury to the prejudice of an- 
other, the party that is injured fhall have a writ upon the 
ftatute. 

Aé&ions popular, given on the breach of fome penal 
ftatute, which every man hath aright to fue for himfelf 
and the king, by information, action, ec. And becaufe this 
edion is not given to one efpecially, but generally to any 
that will proiecute, it is called action popular, or qui tam 
action. See title Mui tam, 

Actions civil are divided into real, perfonal, and mixed. 
A&tion real is that action whereby a man claims title to 
lands, tenements, or hereditaments, in fee, or for life: 
and thefe aions are poffeflory, or aunceftrel; poffeflory, 
of a man’s own poffeflion and feifin; or aunceftrel of 
the poffeifion or feifin of his ancettor. Aion perfonal is 
fuch as one man brings againit another, on any contraé& 
for money or goods, or on account of any offence or 
trefpafs ; and it claims a debt, goods, chattels, &c. or 
damages for the fame... A@ion mixed is an aGion that lieth 
as well for the thing demanded, as againft the perfon 
that hath it; in which the thing is recovered, and like- 
wife damages for the wrong fultained : it feeks both the 
thing whereof a man is deprived, anda penalty: for the 
unjuit detention. But detinue is no acion mixed, not- 
withitanding the thing demanded and damages for with- 
holding it be recovered ; fir it is. an a&ion merely: perfo- 
nal, brought only for goods and chattels. In areal aGion, 
fetting forth the title in the writ, feveral lands held by 
feveral titles may not be demanded in the fame writ > in 
perfenal adtions, feveral wrongs may be comprehended in 
one writ. 8 Rep. 87.: A bar is perpetual in perfonal ac- 
tions, and the plaintiff is without remedy, unlefs it beby 
writ of error or attaint: but in real ations; if the de- 
fendant be barred, he may commence an ation of a 
higher nature, and try the fame again.. 5 Rep. 33. 
Suppofing he did not at firit fue by a writ of right, which 
is the higheft in the law. Aion of wafle dued againtt 
tenant for life, is in the realty and perfonalty; in realty, 
the place wafted being to be recovered, ‘and in the perfo- 
nalty, as treble damages are to be recovered. 1 Inf. 
284. : i 

Many perfonal ations die with the perfon.. Thus if a 
leffee for years commit wafte, and dies, a&ion of wafe 
may not be had againft his executor or adminiftrator, for 
waite done by the deceafed. And where a keeper of a 
prifon permits one in execution to efcape, and af- 
terwards dieth, no aéion will lie againit his execu- 
tors. Alo if a battery be committed on a man, and he 
that is the aggreflor, or the party on whom committed, 
die, the adion is gone. 1 Inf. 53. But in real aétions 
it is otherwife, for they furvive. 


Again, actions are either local or tranfitory. Aions 
. real and mixed, ejectment, watte, tre{pafles, quare claufum 
fregit, Fe. are to be laid in the fame county where the 


land lieth: perfonal and tran/itory aéiions, as debt, detinue, 
affault and battery, &c. may be brought in any county, 


_ (except it be againft officers of places, ‘c. by ftatute 21 


Jac. 1.) 1 nf: 282.  ABions tranfitory may be laid i) 
any county; although the ftatute 6 R: 2. enacted, Th 

writs of debt; account, &c. fhould be commenced in the 
county where the contracts were made; for that ftatute 


was never put in ufe; and yet generally a&ions have been 
laid in the county where the caufe of them was arifing. 


‘If the caufe of a4ion arife in two counties, an aon may 


be brought in either county: but if a ntfance be erected 
in one county, to the damage of a man in another, the 
aflife mut be brought iz confinio comitatuum. - Mich. 
8 Ann. B. R: 

` The defendant cantiot by his plea oblige the plaintiff 
to lay his aétion in a different county from that in which he 
broughtit, unlefs the matter pleaded be local ; for in tran- 
fitory actions he muft move the court ón affidavit, that 


if the plaintiff hath any caufe of action, fuch caufe ac: 
crued in the county of, &c, and not where the plaintiff 


hath laid it, €%c. and fuch motion muft be made before 


iffue joined; for by joining iffue; he agrees with the plain- 


tiff, as to the manner of bringing the ation, and though 
the court feldom refufes on fuch an affidavit to change 
the venue, yet if before or after the motion made, the 
plaintiff will enter into a rule; to offer material evidence; 
in the county where he laid his aétion, the caufe will be 
tried there. 1 Sid. 44: 2 Salk. 669, 670, 

But though the court; on application, feldom refufes to 
change the venue, yet there are cafesin which the judges 
have refufed ; as where a peer of the realm brings an ac- 
tion of /eandalum magnatum, the court will not change 
the venue; becaufe a fcandal raifed on a peer reflects on 


him through the whole kingdom, 2 Mod: 215: 1 Lew, 


56. SoP. 
Alfo a ferjeant at law, barrifter, attorney,- or any 


other privileged perfon, whofe attendance is neceffary at 


Weftminfter-hall, may lay his. attion in Middlefex, though 
the caule of action accrued in another county ; and the 
court, on thé ufual affidavit, will not charge the venue. 
2 Salk. 668, 670. 2 Show. Rep. 176, 177, 242. "SP. 

But if a privileged perfon be fued, and the action 
brought again him in the right county, his privilege 
will not intitle. him to have it.tried.in Middle/ox. > Carth. 
126. .2 Salk. 668. , pe. Sit 

So if an.attorney lays his aGtion in London, the court 
will change the venue on the ufual afidavit ;> for by not 
laying itin Mrddlz/ex, he feems regardlefs of his privilege. 
Kenton nd o x 

If the action be grounded on a fpecialty, the court will 
not change the venue; for not being-dated at-any-particular 
place, it may be prefumed to be omitted, that it may 
charge the-defendant,at any place. 2 Med. 228. 

Ít is not the courfe of the court'to change'the:venue 
in an aétion of efcape; per Holt Ch. Juit. z Mod. 2282 
The court will not change the venue in an action of cove- 
nant. sit Lev. 307. l (tacos i 

Actions likewile are faid to be perpetual and temporary? 
Perpetual, thofe which cannot-be determined: by 'time ; 
and all adtions may be called perpétual :that.are not li- 
mited to time for their profecution.:; S emporary ations are: 
thofe that are exprefly limited :..asy for example; >the fta- 
tute 7 H, 8e: 3. gives adion within four years atter the 
offence committed: the 1 Ed: 6i cx r. within three’ years: 
the 31 £/x. c.g. within: one: year, &cz\ Since thedta~ 
tute of limitations, all aéons teem to beitemporary:;:.or 
not fo perpetual, but thatthey may in time be preferibed 
againit: a real ađion may be preferibed: againit within 


i 


five years, on a fine levied, or recovery fuffered.. By 


ftat. Hen. 8. A writ of right for recovery of lands!is toibe 
brought within fixty years: by 21 Fac. 1. -Writs of 


Sormedon for any title to lands in ef, are to be fued:with= 


in ¢qwenty yedrs: aéions of debt, on the cafe, of account, 
detinue, trover and trefpafs, are to be brought within fix 
years; of affault and -battery within four years; .and 
flander within seo years: but the right of acion in thefe 
cafes is faved to infants, feme coverts, perfons beyond 
fea, ic. And ona frefh promife the time limited may 
be enlarged; alfo the taking out and filing of a: writ, 
is a good bringing of an acion to avoid the itatute of lis 

mitations,, 1 Lill. 1g. os: 
| Ations alfo are joint or feveral ; joint, where feveral 
perions are equally concerned, and tke one cannot bring 
2 the 
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occafion him any particular damage. This action there- 
fore will lie for charging another with any capital, or 
other crime. To fay of another he is a traitor, action 
lies. 1 Bulf. 145. But if one call another a feditious 

traiterous knave, no aéfion lieth; becaufe the words im- 
ply an intention only; and not an unlawful act. 4 Rep. 

19. Nor to fay of a man he deferyes to be hang’d: nor. 
to call another a rogue generally, or fay be will prove 
him to be a rogue; though it will lie to fay a man is a 
rogue of record; 4 Rep. 15. Danv.gz. Words which 
charge a perfon with being a murderer, highwayman, or 
thief, in exprefs terms, are held a@ionxable. 1 Rell. Abr. 

47. Tho’ for faying fuch a one would have taken his 

purfe-on the highway, or have robbed him, an a&ion lies 

not; for nothing is fhewn to be done in order thereto. 

Cro. Eliz. 250. Likewife to fay a man was in gaol for 

ftealing any thing is not adfionab/e, for the words do not 

affirm the theft. Danv. 140. But to fay, I think 4. B. 

committed fuch a felony; or, I dreamt he ftole a horfe, 

&c. thefe words are aGionable. Dal. 144. 1 Danv. 

105. If a felony be done, and common fame is, that 

fuch a perfon did. it, although one may charge or arreft 

him on fufpicion of that felony; yet a man may not af- 

firm that he did the fame, for he may be innocent all the 

while, and therefore affirming it hath been held adionable. 

Hob. 138; 203, 381. 

It was heretofore held, that no action would lie for 
words importing a charge of murder, without an aver- 
ment that the perfon faid to be killed was dead; but the 
latter and better opinion is, that the party fhall be in- 
tended to be dead, unlefs the contrary appears in the 
pleadings. i Vent. 117. Cro. Fac. 489. Sid. 53. 
Cro. Eliz. 560, 823. Ff one fay of another, Thow art a 
buggering rogue, and I could hang thee, aéio# lies. 1 
Sid. 373. And if a man fay, I know myfelf, and f 
know you, I never bugger’d a mare, &c. it is a@ionable. 

When fuch words are fpoken of another malicioully, 
for which criminally, if true, fuch other might be pu- 
nifhed, acion lies; as, to fay of a perfon, he hath per- 
jured himfelf ; or that he would prove him perjured; or 
that he was forfworn in the court of Chancery, Common 
Pleas, &c. are aGionable: but not to call a perfon for- 
{worn man, unlefs it be faid in a court of record. 3 Inffe 
163. Danv. 87, 89. To fay a man hath forged an obs 
ligation, @c. and he will prove it; this is actionable. 
Danv. 130. 

Some writers make a difference, where the fubfequent’ 
words are introduced by the word and; as, you are a 
thief, and have ftolen, éc. which are additional, and 
fhall not correét ; and the word for; as you are a thief, 
for you have, êc. Hob. 386. Style 115. Godb. 89. 
The words, He is a maintainer of thieves, and keeps 
none but thieves in his houfe, will not fupport an aéion, 
unlefs. it be averred that he knew them to be thieves. 1 
Cro. 746. 

To fay an alehoufe-keeper keeps a bawdy-houfe, a&ior 
lies. Cro. Eliz. 582. ‘Though to fay of an inn-keeper, 
that he harbours rogues, Gc. is not aGionable; for his 
inn is common to all guefts. 2 Roll. Rep. 136. To fay 
of another he hath the French pox, adfien will lie.” Cre. 
Fac. 430. But’tis faid, if one fay that he had the pox, after 
cured, no aioz lies; becaufe none will then avoid his 
company, &c. Noy151. To call a man a whore-mafter, 
or a woman whore, no aéion lies; for thefe are merely 
fpiritual. Danv. But calling a woman whore in Lon- 
don, is actionable by the cuftom of the city. - 

Words likewife are actionable which tend to the dif- 
grace or detriment of a perfon in ofice, or Of a man in 
the exercife of his profefion or trade. 

Calling an officer in the government, &c. jacobite, 
hath been held a@ionable; aliter of a private perfon. 
Farrefl. Rep. 107. To fay a juftice of peace doth not 
adminifter juftice, is adtionable. Cro. Eliz. 358. And 
fo for other difgrace in his office. 

But it is to be obferved, that as to words for which an 
aclion lies, relating to a man’s Office, they muft have a 
plain and direét meaning, to charge him with fome crime 
that is punifhable ; and be fpoken of his office, or other- 
wife they are not aéfionable. 6 Mod. 200. Thus the 
plaintiff, being a ju/fice of peace, the defendant faid, Mr. 
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the afion, or cannot be fied, without the other ;_/everal, 
in cafe of trefpafs, &c. done where perfons are to he fe- 
verally charged, and every trefpafs committed by many 
is feveral:, 2 Leow. 77. 

Having faid thus much concerning the general divifions 
of actions, it remains to confider; 


I. By whom and againft whom acions may bë brought. 
IL. What particular actions are adapted to particular 
tafesi 


I. In all agions there muft be a perfon able to fue; the 
party fued muit be one fueable for the thing laid; and 
the plaintiiF is to bring his right and proper adfion which 
the law gives him for relief. 1 Shep. Abr. 20. There 
are three forts of damages or wrongs, either of which is a 
fufficient foundation for an aééion. 1. Where a man 
fuffers damage in his fame and credit. 2. Where one 
has damage to his perfon, as by imprifonment, battery, 
Ec. which refpe&s his /iberty. 3. Where a perfon fuf- 
fers any damage in his property. Carth. Rep. 416. 

A man attainted of treafon or felony, convict of recu- 
fancy, an outlaw, excommunicated perfon, convi& of præ- 
munire, an alien enemy, Se. cannot bring an action, till 
pardon, reverfal, abfolution, €e. But executors or ad- 
miniftrators, being outlawed, may fue in the right of the 
teftator or inteftate, though notin their own right. 
A feme covert muft fue with her hufband: and infants 
are to fue by guardian, &e. 1 Inf. 128.  A@ions may 
be brought again/t all perfons, whether attainted of trea- 
fon.or felony, a convict recufant, outlawed and excom- 
municate, Fc. and a feme covert muft be fued with her 
hufband. A fcire facias, ór any writ to which the de- 
fendant may plead, or by which a plaintiff may recover, 
isan ation. 6 Rep. 3. Salk. 5. 


‘Il. What particular acions are adapted to particular 
cafes, si : 

There are various kinds of attions fuited to different 
cafes, as actions of Covenant, Dest, DETINWE, 
Trespass, TROVER, Jc. which fee under titles Co= 
benant, Debt, Detinue, Crefpals, Trover, Ge. 

But where the law has made no provifion, or rather, 
where no general action could well be framed before 
hand, the ways of injuring, and methods of deceiving 
being fo various, every perfon is allowed fo bring a fpe- 
cial ation on his own cafe. 1 New Abr. 44. Co. Lit. 
56.02... 6 Mods 53, 54: 

¿This aétion is in practice become the moft univerfal of 
any, as moft of the other actions may, under particular 
eircumiftances, be refolved into this, which it will be ne- 
ceffary; therefore, to confider fomewhat largely. 

Action upon thecae is a general aion piven for redrefs 
of wrongs and injuries, done without force, and by law, not 
particularly provided againit, in order to have fatisfaction 
for damages: and in ations upon the cafe, the like procefs 
isto be had as in aézons of trefpafs or debt» 19 H. 7. 
c Que Terms de Ley 17. Itis called aéion on the cafe, be- 
caufe the whole caufe orca/e, fo much as in the declaration 
(except time and place) is fet down in the writ; and there 
is-no other action given in the cafe, fave only where the 
plaintiff hath his choice to bring this or another aéfion. 
‘That is, all actions originally were fued in the court of 
Common Pleas, and there the foundation of the fuit is, a 
writ, called an original, whereon the capias is grounded, 
and which original (in café, int’ aP) contains the nature 
of the plaintiff’s complaint at large. 

"Fis the fame where fuits are commenced in -B. R. by 
original out of Chancery. 

Inall-cafes, where a man has a temporal lofs, or da- 
mage by the wrong of another, he may have an ation 
upon the cafe to be repaired in damages. But the parti- 
cular damage mutt be {pecially alledged. 

This aétion, as hath been intimated, lies in a great 
variety of inftances, which are particularly enumerated 
ini Netson’s Abridgment. Of thefe the chief are, 1. 
Ation-of the cafe for eords which is brought for words 
fpoken or written which affect a perfon’s life, reputation, 
office, or trade, or tend to jhis lofs of preferment, in 
marriage! or fervice, or to. his difinheritance, or which 
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Stukely covereth and hideth felonies, and is not worthy to be 
a juftice of peace; actionable, ‘for though his office is not 
named, the words neceffarily refer to it. 4 Rep. 16. 

The plaintiff being a ju/fice of peace, and hich therif, 
the defendant faid, Tis well known I am a true fubjed ; 
but thou (innuendo the plaintiff’s fervant) /erwe/t no true 

Subjed, and thine own confeience may accufe thee thereof; 
attionable. 1 Leon. 

Cafe, &c. for thefe words fpoken of a juftice of peace, 
He is a forfworn juflice, and not fit to be a juftice of peace; 
after a verdict for the plaintiff it was iniited, that the 
words were not actionable, becaufe for/worn doth not in- 
tend judicial perjury, and there was no difcourfe of his 
office ; but adjudged actionable, becaute the words for- 
Jorn juftice hew that the defendant intended perjury re- 
lating to his office, for /ermo_refert ad conditionem perfone. 
1 Vent. 50. 

Slander, &c. brought by a door of the civil law, who 
was alfo a juffice of peace and chancellor of the bifboprick of 
Norwich, for thele words, He is net fit to be a chancellor 
or a juftice of peace, he is a knave, a rafcal, and a villain, 
` heis not fit to practife, he ought to have his gown pulled 
over his ears; actionable, the plaintiff had a verdiét, and 
40l. damages. 2 Lutw. 1288. 

The defendant fpoke of an officer, (viz.) You have co- 
xened the ftate of 200001. and I will prove it, for you have 
received 250001. af the office, and not compounded for it, 
and have foifted in words in the order of your commiffion ; 
actionable. Style 436. ; 

In offices of profit, for fuch words as impute the want 
either of underftanding, ability, or integrity to execute 
them, this acion lies. z 

But in oifices of honour, words that impute want only 
of ability, are not aĉtionable ; as to fay of a juftice of 
peace, He a juftice of peace! he is an afs, and a beetle- 
headed juffice: the reafon is, becaufe a man cannot help 
his want of ability, as he may his want of honetty ; 
otherwife where words impute difhonefty or corruption. 

2 Salk. 695. But if fpecial damage canbe proved, it 
may be actionable ; and indeed in every cafe, where fpe- 
cial damage can be proved, an attion will lie. 

As to words tending to the difgrace’ or detriment of a 

_man in his profeffon or trade, it is to be premifed, that 
where the words are difgracing a man’s profeflion, they 
alfo muft appear to be fpoken precifely of it; for to fay a 
perfon has cozened one in the fale of certain goods, is 
“not afionable; unlefs you fhew that the party lived by 
fuch felling. 1 Roll. Abr. 62. 

To fay of a doéor in divinity, Dolor S. is robbing 


the church; and at another time, Door S. hath robbed” 


the church; aStionable. Cro. Car. 301, 417. 

In cafe, &c. in which the plaintif declared, that he was 
inftituted and induéted into a parfonage in, &c. and that 
he executed the office of a paltor in that church for the 
fpace of four years, and that the defendant faid of him, 
You are a drunkard, a whore-mafter, a common fwearer, 
and a common lyer, and you have preached falje doctrine, 
and deferve to be degraded; after a verdict tor the plain- 
tif, it was objected, that the words are not aétionable, 
becaufe they import no civil or temporal damage to the 

- plaintiff; but adjudged actionable, for, if true, he may 
be degraded, and fo lofe his freehold. _A//en 63. 
- Thefe words fpoken of a preaching parfon, Parrat is 
an adulterer, and had two children by B. G.’s wife, and I 
will caufe him to be deprived for it; not attionable ; for 
*tis a _/piritual defamation, and punifhable in that court. 
Cro. Eliz. 502. 

To fay of a counfellor, that he is no lawyer; that they 
are fools who come to him for law, and that he will get 
nothing by the law, ad@icn lies. Danv. 113. And it is 
the fame to fay he hath difclofed fecrets in a caufe. 

To call a do&tor of phyfick fool, afs, empirick, and 
mountebank, or fay he is no fcholar, are actionable. Cro. 
Car. 270. So to fay of a fchool-mafter, put not your fon 
to him, for he will come away as very adunce as he went. 
Hetl. 71. Where one fays of a midwife, that many have 

erifh’d for her want of fkill, an gion will lie. Cro. 
Car, 211. If one calls a merchant bankrupt, aon lies. 
1 Leon. 336. And to call a trading perfon bankrupt 
knave, is agfionatle. 1 Dany. go. Alfo if one fay of a 


LO 7 


merchant, that he is a beggarly fellow; and not able to 
pay his debts; or fay of a perfon that he is a runaway, 
and dares not fhew his face, by reafon whereof he is dif- 
graced and injured in his calling; thefe are adtionable. 
Raym. 184: 

Words likewife as hath been faid tending to the lofs of 
preferment in marriage; c: are actionable, Thus to 
fay that a woman hath a baftard; or is with child; or 
that a certain perfon hath had the ufe of her body, where- 
by fhe lofes her marriage, a@ion lies; though not with- 
out fpecial damage, on adfion at common law: 2 Salk. 
696. If a man is in treaty with a woman to marry; and 
another tells him; fhe is under a pre-contraét; this doth 
not imply a fcandal, but yet, if falfe; an aon will lie. 
Mich. 5 Ann. To fay ofa man that he lay with a certain 
woman, &¢. by which he lofes his marriage, is aéionable; 
for in thefe cafes there is a temporal damage. 1 Danws 
81. 

As to words tending to a perfon’s difinheritance, if 
one fays of another that has land by defcent; that he 
is a baftard ; adfion upon the cafe lies; as it tends to his dif- 
inheritance. Co. Ent. 28. But to fay of a fon and heir 
apparent, that he is a battard, aon lies not until he iş 
difinherited, or is prejudiced thereby; 1 Dazv. 83. To 
flander the title of another perfon to his lands is adfion= 
able ; but the words mutt be falfe, and be fpoken by one 
that neither hath, nor pretendeth title to the land 
himfelf; and who is not of counfel to him that pretends 
right. 4 Rep. 17. If aman fhall pretend title to the 
land another hath in poffeflion, and hath no colour of 
title to it; and fhall fay he hath fuch a deed or convey- 
ance of it, where in truth he hath none, or if he hath 
any it is a counterfeit and forged deed, and he knows it 
to be fo: in this cafe the words may bear an ađion; but 
if there be any colour for what is faid, they will not be 
aGionable. 2 Cro. 339. Yelv. 80, 88. And the party 
of whom the words are fpoken muft have, or be likely te 
have {ome fpecial damage by the {peaking of them; as 
that he is hindered in the fale of his lands, or in his pre» 
ferment in marriage, &c. without which it is faid action 
doth not lie. 1 Cro. 99. 2 Cro. 213, 397. Poph. 187: 
2 Bul. 90. The affirming that another hath title to the 
land, where adfionadle, fee 4 Rep. 175. 

If A. fays, that B. faid that C. did a certain fcandalous 
thing, C. fhall have a&ion againft 4. with averment that 
B. never faid fo, whereby 4. is the author of the fcandal. 
Cro. Fac. 406. See 1 Roll. Abr. 64. 

It.is to be obferved in general, that though fcandalous 
words are fpoken before a man’s face, or behind his 
back, by way of affirmation, or report, when drunk, or 
fober ; and although they are fpoken in any language, if 
they are underitood by the hearers, they are adtionable : 
alfo words may be a#zonable in one county, which are not 
fo in another, by the different conftru€tion, &c. 4 Rep. 
14. Hob. 165, 236. But if the defendant can make 
proof of the words, he may plead fpecial juftification. Co. 
Ent. 26. Yet where the plaintiff has a pardon, after an 
offence committed, the words are ftill a@ionable. Moor 
863. If words may receive a double interpretation, the 
one way that they fhall be aétonable, and the other way 
not, they fhall be taken zz mitiori Jenfu, fo far as not to 
be aétionable. Cro. Fac. 438. Therefore to fay that a 
man hath the pox, when it may be the ordinary difeafe ; 
or that he is a coiner of money, when it may be his trade, 
and he may do it by authority, Gc. no aéion will lie: 
and yet in this cafe, if the common ‘and violent fenfe of 
the words in the import thereof be the worft fenfe, they 
may be taken accordingly, and are liable to asion. 4 
Rep. 20. Hob. 126. 3 Cro. 352. The words to main- 
tain this a@ion muft be direét and certain, that there 
may be no intendment againft them : but as fome words 
feparate, without others joined with them, are not ac- 
tionable ; fo fome words that are actionable may be quali- 
fied by the precedent or fubfequent words, and all. the 
words are to be taken together. 4 Rep, 17. 1 Cro.127. 
Moor Ca. 174, 331. Where words fpoken are fomewhat 
uncertain, by the precedent conference or fome circum- 
ftance; with an averment, they may be many times made 
certain and adticnable. 2Bulf.227. So by the pleadings -~ 
of the parties, and verditt of a jury for the plaintif. 2 Cro. 
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io7. The thing faid by the words mut be that which 
is poflible to have been done ; for if it be of a thing al- 
together: and apparently impoflible, no a&ion lies. 4 
Rep. 16. For words fpoken in ‘purfuit of a profecution 
in an ordinary courfe of juftice ; and where a lawyer in 
pleading his client’s caufe, fhall utter words according to 
his inftruétions ; and to fay of one he is a battard, when 
this is to defend the party’s own title, where he himfelf 
doth claim to be heir of the land that is in queftion ; 
thefe words will not bear an aéfion. 2 Cro. go. 4 Rep. 
13. 
In this a&ion the nature of the words muft be fet forth, 
with the manner of {peaking them, the time and place, 
when and where fpoken, and before whom, and the da- 
mage thereby to the plaintiff; that his credit was, and 
how, impaired, with the aggravating circumitances: but 
it matters not whether the plaintiff doth in his declara- 
tion fet forth all the circumftantial words as they are 
{poken ; fo as to fhew the very words that are adionable, 
and the fubftance of them, Efc. 

2. Aétion on the cafe likewife lies upon an affump/fit or 
undertaking ; and fuch actions are founded on a contraét 
either exprefs, or implied by law, and gives the party 
damages in proportion to the lofs he has fuftained by the 
violation of the contrat. 4 Co. 92. Moor 667. For 
the law on this head fee title PMumpfit, 

3. It has been premifed, that a fpecial ation on the 
cafe lies in all inftances wherein no general action could 
be framed; it will be neceffary therefore to point out 
fome of thofe particular cafes to which it is moft peculi- 
arly applicable. 

It was formerly held, that if my fire, by misfortune, 
burn the goods of another man; for this wrong he fhall 
have a@ion on the cafe againft me: and if my fervant puts 
a candle or other fire in any place in my houfe, and this 
burns all my houfe and the houfe of my neighbour, ac- 
tion of the cafe lies for him againft me. 1 Daav. 10. 

But by ftat. 6 Aun. c. 31. it is enagted, that an action 
fhall not be brought againft any, in whofe houfe or 
chamber any fire fhall accidentally happen: but by the 
fame ftatute it is enacted, that if any fervant through 
negligence fhall caufe an houfe or outhoufe to be fired, 
fuch fervant being thereof convicted upon oath before two 
juttices, fhall forfeit 1007. unto the churchwardens of 
the parifh of, &c. to be diftributed amongtt the fufferers, 
as to the churchwardens fhall feem juft, and upon non- 
payment, fhall be committed to fome workhoufe by a 
warrant of one juftice, there to be kept eighteen months 
at hard labour. 

This aétion likewife lies againft carriers and others 
upon the cuftom of Exgland. 

But fee the ftatutes 6 Ann. and 10 Ann. c. 14. If a 
perfon delivereth goods to a common carrier, to carry 
them to a certain place, and he lofeth them, a&ion upon 
the cafe lies againit him; for by the common cuftom of 
the realm he ought to carry them fafely: it is the fame 
of a common hoyman or lighterman, who is a water- 
carrier of goods ; but goods in this cafe may be thrown 
overboard in a tempeft, to preferve the paffengers lives in 
the lighter, &c. and no aéfion lies. 2 Bulf. 280. If a 
common carrier is robbed of goods, he is chargeable for 
them, becaufe he had his hire, and took upon himfelf the 
fafe delivery of the goods therefore: and though a per- 
fon doth not acquaint the carrier with all the particulars 
in a box, as that there is fuch a fum of money, Gc. the 
carrier fhall anfwer for the money, if robbed: though a 
{pecial acceptance may excufé him. 1 Danav. 13. 

If a carrier afks whether money or plate is contained 
in a parcel, and is anfwered in the negative, and upon a 
robbery, and action brought, ’tis proved there was mo- 
ney or plate, we conceive the law does not make the car- 
rier liable, he being deceived. 

Cafe, &c. upon the cuftom of England againk a mafter 
of a jip, for negligently keeping the plaintiff’s goods ; 
adjudged he is rather an officer than a fervant, for he may 
pawn the fhip if he fee occafion: he may fell bona peritura, 
&c. and tho’ he receives his wages from the owzers, yet 
in effet he is paid by the merchant; for ’tis he who 
pays the owners, and there is no difference between this cafe 
and that of a hoyman or a common carrier. 1 Vent. 190. 


duty; but ’twas over-ruled by the other juttices. 
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In an ation on the cafe upon the cuftom of the realm 


againft the defendant, who was mafter of a fage-coltch, the 
plaintiff fets forth, that he took a place in the coach for 


fuch a town, and that in the journey the defendant, by 
negligence, loft the plaintiff’s trunk; upon Not guilty 
pleaded, the evidence was, that the plaintiff gave the 
trunk to the man who drove the coach, who promifed to 
take care of it, but loft it; and the queftion was, whe- 
ther the after was chargeable, and adjudged that he was 
not, unlefs the maffer takes a price for the carriage of the 


goods as well as for the carriage of the perfon, and then he 
is within the cuftom as a carrier is: that a afer is not 
chargeable for the aéts of his /erwant, but when they are 
done in execution of the authority given by the matter, 
and then the aét of the fervant is the act of the mafter. 


1 Salk. 282. 
If a mail is robbed, and bills are loft; by Holt, Chief 


Juitice, aéion lies againff the poit-maller, as againit a 


common carrier, Gc. he being paid a dalary for doing his 
1 Salk. 


17. And we do not know of any other cafe upon this 


point fince determined. 


A common inn-keeper is chargeable for goods ftolen 
in his houfe ; and if the inn-keeper be not of found me- 
mory, it is faid a&ion lies againft him: but if the inn- 
keeper be an infant, no a@ion will lie againit fuch infant. 
The perfon robbed muft be a traveller, and gueft in the 


inn; if the goods are committed to the hoft on another 


account, and are ftolen, no aGion will lie. Soif a man 
comes to an inn, and leaving goods there, goes away for 
two or three days, if in that time they are ftolen, no a&ion 
lies againft the inn-keeper; for at the time of the flealing 
he was not his gueft: but where a man comes on horfe- 
back to aninn, and leaves his horfe with the hoft, if he 
goes away from the inn for feveral days, and in his ab- 
fence the horfe is ftolen, the inn-keeper fhall be charged 
for it; becaufe he had benefit by the continuance of the: 
horfe with him, he being paid for it, and fo the owner ~ 
was a gueft. Moor877. Ifa man upon a {pecial agree- 
ment boards in an inn for any time and is robbed, the inn- 
keeper fhall not anfwer for it. Latch 127. for he'is not 
a gueft but a boarder, An inn-keeper is liable, though the 
gueft doth not acquaint him what goods or money he hath. 
8 Rep. 33. If an inn-keeper refufe to entertain his gueft, 
this a&ion may be brought againit him. Dyer 158. 

This aéron lies for deceits in contracts, bargains, and 
fales: if a vintner fells wine, knowing it to be corrupt, 
as good and not corrupt, though without warranty, adion 
lies. Danv. 173. Soif aman fells a horfe, and war- 
rants him to be found of his limbs, if he be not, a&ion 
on the cafe lies. 11 Hen. 6. A perfon warrants a horfe 
wind and limb, that hath fome fecret difeafe known to 
the feller, but not to the buyer, this acon may be brought: | 
though if one fell a horfe and warrant him found, and 
he hath at the time vifible infirmities, which the buyer 
may fee: adion on the cafe will not lie. Yelv. 114. 2 
Cro. 675. Where one fells me any wares or commo- 
dities, and is to deliver that which is good, but delivers 
what is naught; or fells any thing by falfe or deceitful 
weights and meafures, with or without warranty, adfion 
on the cafe lies; and fo where a man doth fell corrupt 
victuals, as bread, beer, or other thing for food, and 
knows it to be unwholefome. Dyer 75. 4 Rep. 18. 
2 Cro. 270. Yet if the buyer or his fervant fhall fee and 
tafte the vidtuals, &c. and like and accept the fame, no 
a@ion can be had. 7 H. 4. 16. Nor will caf lie upon 
a warranty of what is out of a man’s power, or of 4 future 
thing; as that a horfe fhall carry a man thirty miles a 
day, or the like. Finch 188. If a man fells certain 
packs of wool, and warrants that they are good and merch- 
antable, if they are damaged, action of the cafe lies againft 
him. 1 Dany. 187. The bare affirmation by the feller 
of a particular fort of diamond, without warranting it to 
be fuch, will not maintain an a&ion. 2 Cro. 4. 196. 
But where a man hath the poffeffion of a perfonal thing, 


| the affirming it to be his own is a warranty that it is fo; 


though it is otherwife in cafe of lands, where the buyer 
at his peril is to feé that he hath title. 1 Salk. 210. If 
a perfon fells to another cattle or goods, that are not his 
own, acion of the cafe lies: fo if he warrants cloth to be 

of 


of fuch a length, that is deficient of it. If a taylor un- 
_dertakes to make a fuit of clothes, and {poils them, action 
lies: and if a carpenter promifes to repair my houfe before 
acertain day, and doth not doit, by which my houfe falls: 
or if he undertakes to build a houfe for me, and doth it ill, 
action on the cafe lies. 1 Danvi32. If a furgeon neglects 
his patient, or applies unwholefome medicines, whereby 
the patient is injured, this adfion lieth. Andif a counfel 
retained to appear on fuch a day in court, doth not come, 
by which the caufe mifcarrics, a@ion lies againtt him: 
fo if after retainer, he become of counfel to the adverfary 
againft the plaintif. . 11 H.6. 18. For ftopping up a 
water-courfe or way; breaking down a party wall; 
ftopping of antient lights, and for any private nufance tc a 
man’s water, light, or air, whereby a perfon is damnified, 
this a@ion lieth. 1Cro.427. Yelv.159. Whereafmith 


promifes to fhoe my horie well, if he pricks him, aéfion of 


the cafe lies; and fo when he refufes to fhoe him, on 
which I travel without, and my horfe is damaged. If a 
horfe that is hired hath been abufed by the rider, aion 


lies : fo where goods pawned are not delivered, on offer- 
ing the money. 


Where any one perfonates another, for. cheating at 


gaming, where a furety is not faved harmlefs, Gc, 2 
Infi. 198. If 1 lend another my horfe to ride fo far, and 
he rides further, or forward and backward, or doth not 
give him meat, this a&ion lieth. 1 Cro. 14. And where 
one lends me a horfe for a time, if he take him from me 
within that time, or difturb me before I have done what 
I hired him for; adéion of the cafe lies: and though I ride 
the horfe out of the way in my journey, he may not take 
him from me. 8 Rep. 146. , This aéion lies for keeping 
a dog accuitomed to bite fheep; but not for a man’s dog 
` running at my fheep, though he killsthem, if it be without 
his conient. 1 Danv. Abr. 19. Hetl. 171. 
the cafe will lie againit a gaoler for putting irons on his 
prifoner; or putting him in the ftocks, or not giving 
fufficient fuftenance to him, being committed for debt. 
F. N. B. 83. -The mafter may in many cafes have this 
aGion againit his fervant, fteward, or bailiff, for any fpe- 
cial abufe done to him, and for negligence, &c. Alfo it 
lies for taking or enticing away my fervant, and retaining 
him ; or threatening a fervant, whereby I lofe his fervice. 
Lane 68. 1 Cro. 777. 1 Shep. Abr. 52,59. A fervant 
is trufted with goods and merchandize configned to him 
by a merchant, to pay the cuftoms for them, and difpofe 
of them to profit; if he to deceive the merchant, and 
have allowance for it on his account, and to defraud the 
ing, lands fome of the goods without paying the cuf- 
toms, by which they are forfeited, adtion of the cafè lieth. 
Lane 65. 2 Cro. 266. If I truft one to buy a leafe or 
other thing for me, and he buyeth it for himfelf, or doth 
not buy it, this action lies againft him; but if he doth his 
endeavour it fufficeth. Bro. 117. And where a man is 
difturbed in the ufe of a feat in the church, which he hath 
had time out of mind; a fteward is hindered in the 
keeping of his courts; a keeper of a foreft difturbed in 
taking the profits of his office; a bailiff in diftraining for 
an amerciament, €Jc. action on the cafe willlie. Bendl. 
89. Lib. Intr. ç: Moor 987. An action of the cafe lies 
for him in revertion, againft a ftranger, for damage to his 
inheritance, .though there be a term iz efè. 3 Lev. 360. 
Alfo if a leffor comes to the houfe he has demifed, to fee 
if it be out of repair, or any wafe be done, and meets 
with any difturbance therein; or if one difturbs a parfon in 
taking lis tithes, this action lies. 2 Cro. 478. 2 Int. 650. 
And for fetting up a new mill on a river, to the prejudice 
of another who hath an antient mill, an action will lie. 
Lib. Intr. g 

Aétion on the cafe likewife lies for and againft com- 
moners, Fc. for injuries done in commons. 

Cafe againft R. B. for f{urcharging the common; it 
was objected in arreft of judgment, that cafe would not 
lie, but an affife; adjudged, that the plaintiff might have 
either action. Style 164. 

Cafe, &ec. by a commoner for digging pits and {preading 
the gravel, &c. by which he loit his common; the de- 
fendant pleaded, that he is lord of the foil, and that he 
did dig for coals, doing as little damage to the pafture as 
he could, and averred, that he had left common fuffi- 
cient; and upon a demurrer to this plea, it was adjudged, 


judicanda. 


Aion of 
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that it amounted to no more than the general ifue, and 
that the lord could not dig pits in the common, for the 
flatute of 43 Elig. intends only an improvement by en- 
clofing. Sid. 106. 2 Cro. 165. 

Action on the cafe may likewife be brought for mali- 
cious profecutions: where a fuit is without ground, and 
one is arrefted, action on the cafe lies for unjuk vexation : 
fo for falfe imprifonment. And for falfely and mali- 
cioufly arrefting a perfon for more than is due to the 
plaintiff, whereby the defendant is imprifoned, for want 
of bail; or ifit be on purpofe to hold him to bail, action 


an the cafe will lie, after the original action is determined; 


1 Lev. 275. Salk. 15. And action likewile lies againft 


theriffs, for default in executing writs; permitting efcapes; 
Se: 


A&ions on the cafe likewife lie for confpiracy, efcape 
and refcous, nufances, &c. which fee under titles Confpi- 
racp, Efcape, Relcous and Julances, Se. Vide Com. 
Dig. V. 1. tit. Action, Action upon the Cafe, &c. &c. 

Attion prejudicial, (otherwife called preparatory, or 


principal) Is an aétion which arifes from fome doubt in 


the principal; as in cafe a man fues his younger brother 
for lands defcended from his father, and it is objected 
againit him that he is a baftard: now this point of baf- 
tardy is to be tried before the caufe can any further pro- 
ceed: and therefore it is termed prejudicialis, quia prius 
Bra&. lib. 3. ce 4. num. 6. Corel. 

Bition of a writ, Is a phrafe of {peech ufed; when 
one pleads fome matter, by which he fhews the plaintiff 
had no caufe to have the writ he brought, yet it may be 
that he may have another writ or ađion for the fame mat- 
ter. Such a plea is called a plea to the adtion of the writ ; 
whereas, if by the plea, it fhould appear that the plaintiff 
hath no caufe to have an aéion for the thing demanded, 
then it is called a plea tothe ation. Cowel. Termes de la ley. 

Bitionare, i. e. In jus vocare, or to profecute one in 
a fuit at law. Thorn’s Chron. 

Biton Wurnel, A ftatute fo called, made 13 Ed. 1. 
ann. 1285, ordaining the fratute merchant: it was fo 
termed from a place named Aéon Burnel, where it was 
made; being a caftle fometime belonging to the family of 
Burnel, and afterwards of Lovel, in Shropfbire. Cowel. 

Bitoz, The proétor or advocate in civil courts or 
caufes. Aor dominicus, was often ufed for the lord’s bai- 
liff or attorney. Ator ecclefie was fometime the forin- 
fick term for the advocate or pleading patron of a church. 
Actor ville was the fteward or head bailiff of a town or 
village. Corel. , 

Wits pone, Are diftinguithed into acts of God, the’ acts 
of the law and acts of men. The act of God hall preju- 
dice no man: as where the law prefcribeth means to 
perfect or fettle any right or eftate ; if by the act of God 
the means in fome circumftances become impoflible, no 
party fhall receive any damage thereby. Co. Lit. 123. 
1 Rep. 97. So in an aétion of cafe againkt a dargeman, 
who juftified, for that there were feveral paffengers in his 
barge, and a fudden tempef? arifing, all the goods in the 
barge were thrown overboard to fave the lives of the 
paffengers, amongft which the goods of the- plaintiff. 
were thrown over, and that he had not any notice that 
there was money in the pack; adjudged, that the action 
would not lie, becaufe what the owner of the barge did 
in this cafe was occafioned by the act of God, and in de- 
fence of their lives. 1 Roll. Rep. 79. 

The atts of the Jaw are efteemed beyond the atts of 
man: and when to the perfection of a thing, divers ats are 
required, the law hath moft regard to the original. 
act. 8 Rep. 78. The law will conftrue things to be 
lawfully done ; when it ftandeth indifferent whether they 
fhould be lawful or not: but whatfoever is contrary to 
law is accounted not done. 1 Inf. 42. 3 Rep. 74. 
Our law doth favour fubftantial more than circumitantial 
acts; and regards deeds and acts more than words: and 
the law doth not require unneceflary things. Plowd. 10.- 
As to acts of men; that which a man doth by another, 
fhall be faid to be done by himfelf; but perfonal things 
cannot be done by another. Co. Lit. 158. A man can- 
not do an act to himfelf, unlefs it be where he hath a 
double capacity; no perion fhall be fuffered to do any 
thing againft his own act; and every man’s acts Mall be 
conftrugd moft ftrongly againft himfelf. Plowd. 140. 


But 
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But if many join in an act, and fome may not lawfully do 
it; it fhall be adjudged the act of him who might law- 
fully do the fame, Dyer 192. Acts that men are forced 
by neceffity and compulfion to do, are not regarded: and 
an act done between perfons fhali not injure a ftranger 
not party or privy thereto. Plow. 19. 6 Rep. 16. 

Where mutua laéts are to be done, who is to do the firft 
act, fee title Condition. 

Bits of Parliament, Are pofitive laws, confifting of 
two parts, (viz.) the words of the acts, and the fenfe and 
meaning of them, which being joined make the law. 
The words of acts of parliament thall be taken in a lawful 
fenfe: cafes of the fame nature are within the remedy, 
though out of the letter of the act ; and fome acts extend 
by equity to other things than ate mentioned therein, 
Fe. 1 Inf. 24, 381. Vide Statute. 

Wituaryp, (actuarius) A clerk that regifters the atts 
and conftitutions of the convocation. 

Bocredulitare, To purge one’s felf of an offence by 
oath. Qui in collegio fuerit ubi aliquis occifus eff, adcredu- 
litet /e quod eum non percufit. Leges Ine, c. 36. 

Bovition, (additio) Signifieth a title given to a man 
befides his Chriftian and furname, fetting forth his eftate, 
degree, trade, ĉe. As for example ; additions of eftate 
are yeoman, gentleman, efquire, &c. Additions of de- 
gree, are knight, earl, marquifs, and duke: additions of 
trade, are merchant, clothier, carpenter, &c. There are 
likewife additions of place of refidence, as London, York, 
Briftal, &c. And thefe additions were ordained that one 
man might not be grieved or molefted for another: and 
that every perfon might be certainly known, and bear his 
own burden. If one be of the degree of a duke and earl, 
&c. he fhall have the addition of the mok worthy dignity. 
2 Inf. 669. But the titles of duke, marquifs, and earl, 
&c. are not properly additions, but names of dignity. 
Terms de Ley 20. And the title of knight or baronet, is 
part of the party’s name, and ought to be rightly ufed ; 
but the titles of efquire, gentleman, yeoman, Sc. being 
no part of the name, but additions as people pleafe to call 
them, may be ufed or not ufed, or if varied is not mate- 
rial. 1 Lill. 34. An earl of Ireland is not an addition of 
honour here in Exgland, but fuch a perfon muft be writ- 
ten by his Chriftian and furname, with the addition of 
efquire only: and fons of Exglife noblemen, although 
they have given them titles of nobility in refpeé to their 
families; if you fue them, they muft be named by their 
Chriftian and furnames, with the addition of efquire, as 
fuch a one efquire, commonly called Lord A. Sc. 2 Inf. 
596, 666. : 

By the common law, a man that had no name of dig- 
nity, was named by his Chriftian and furname in all 
writs ; which was fufficient. If he had an inferior name 
of dignity, as knight, &c. he ought to be named by his 
Chriitian and furname with the name of dignity: but a 
duke, &c. might be fued by his Chriftian name only, 
and name of dignity, which ftands for his furname. 2 
Inft. 665, 666. By ftat. 1 Hen. 5. cap. 5. It is enacted, 
that in fuits or actions where procefs of outlawry lies, ad- 
ditions are to be made to the name of the defendant, to 
fhew his eftate, myftery, and place of dwelling; and that 
writs not having fuch additions fhall abate, if the de- 
fendant takes exception thereto, but not by the court ex 
oficios By pleading to iffue, the party paffes by the ad- 
vantage of exception for want of addition; for by the 
common law it is good without addition, and the itatute 
gives remedy only by exception. Cro. Fac.610. 1 Roll. 
780. No addition is neceflary, where procefs of outlawry 
doth not lie. 1 Salk. 5. If a city be a county of itfelf, 
wherein are feveral parifhes, addition thereof, as of London 
is fufficient: but addition of a parifh, not in a city, muft 
mention the county, or it will not be good. 1 Danv. 
237. An addition after the alias dictus is ill; and ac- 
cording to Holt Chief Juftice, if a man of Wilts commit 
felony at Weftminfter, he fhall be indicted by his name, 
as of Wefim. 3 Salk. 20. 

A gentleman by reputation, that is neither fo by 
birth, nor by office, nor by creation, ‘but commonly called 
gentleman, and known by that name, is a tufficient 
addition ; but if he be named yeoman, he cannot quafh 
the indiftment. 2 Inf. 668. 
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Where there are feveral defendants of different names, 
and the fame addition, it is fafeft to repeat the addition of 
each of their names, applying it particularly to every one 
of them. 2 Hawk. 87. 

And where a father hath the fame name and the fame 
addition with a defendant being his fon, the action is 
abateable, unlefs it add the addition of the younger to the 
other additions ; but where the father is the defendant, it 
is faid that there is no need of addition of the elder. 
2 Hawk. 187. 

Boeling, (from the Saxon edelan) Signifying excel- 
lent, was a title of honour amongft the Angles; properly 
belonging to the king’s children; it being ufual for the 
Saxons to join the word /ing to the Chriftian name, which 
fignified a fon, or the younger. King Edward the Con-. 
efor having no iffue, and intending to make Edgar, his 
nephew, the heir of the kingdom, gave him the itile and 
title of Adeling. Spelm. Gloff. 

Bovemption, or taking away of a legacy; this arifes 
from a fuppofed alteration of a teftator’s intent, by calling 
in money due to him on bond, &c. that he had exprefly 
devifed by will to another perfon. Talbots Chan. Ca. 
See Legacy. 

Bod Jnquivendum, Is a judicial writ, commanding en- 
quiry to be made of any thing relating to a caufe depend- 
ing in the king’s courts. It is granted upon many occa~ 
fions for the better execution of juftice. Reg. Fudic. 

Bojfournment, (adjournamentum) The fame with the 
French word adjournement, and fignifies a putting off until 
another day, or to another place. As adjournment in eyre, 
by ftat..25 Ed. 3. is an appointment of a day, when the 
juftices in eyre will fit again. A court, the parliament, 
and writs, &¢. may be adjourn’d; and the fubftance of 
the adjournment of courts is to give licence to all parties 
that have any thing to do in court to forbear their at- 
tendance till fuch a time. Every lat day of the term, 
and every eve of a day in term, which is not dies juridi- 
cus, or a law day, the court is adjourned; and it is ufually 
done two feveral times, fitting the court. 2 Inf. 26.- 
The terms may be adjourned to fome other place, and 
there the King’s Bench and other courts at Weftminfter be 
held: and if the king puts out a proclamation for the 
adjournment of the term, this is a fufficient warrant to. the 
keeper of the Great Seal to make out writs accordingly ; 
and proclamation is to be made, appointing all perfons 
to keep their day, at the time and place to which, Ge. 
1 And. 279. 1 Lev. 176. Though by Magna Charta’ 
the court of Common Pleas is to be held at Weftminfter. 
Bat neceflity will fometimes fuperfede the law, as in the 
cafe of a plague, a civil war, &c. In the firit year of 
king Car. 1. a writ of adjournment was delivered to all 
the juflices, to adjourn two returns of Trinity-term: and 
in the fame year Michaelmas-term was adjourned until 
craftino animarum wo Reading; and the king by proclama- 
tion fignified his pleafure, that his courts fhould be there 
held. Cro. Car. 13, 27. Anno 17 Car.2. The court 
of B. R. was adjourned to Oxford, becaufe of the plague; 
and from thence to Wind/for; and afterwards to Weft- 
minfier again. 1 Lev. 176, 178. 

On a foreign plea pleaded in affe, &c. the writ fhall 
be adjourned into the Common Pleas to be tried; and after 
adjournment, the tenant may plead a new plea purfuant 
to the firft: but if he pleads in abatement a plea triable, 
by the affife, on which it is adjourned, he cannot plead 
in bar afterwards, Se. 1 Danv. Abr. 249. The juttices 
of affife have power to adjourn the parties to Weftminfter, 
or to any other place; and by the exprefs words of 
Magna Charta, cap. 12. they may adjourn, Se. into 
C. B. before the judges there. Dyer 132. 

If the judges of the court of King’s Bench, Fc. are 
divided in opinion, two againft two, upon a demurrer or 
{pecial verdict (not on a motion) the caufe muft be ad- 
journrd into the Exchequer Chamber, to be determined by 
all the judges of England. 3 Mod. 156. 5 Mod. 335. 
After diffolution or prorogation of parliament, and after 
adjournment for above fourteen days, attions may be pro- 
fecuted againft perfons entitled to privilege, Ge. Stat. 
12 W. 3. Now fee new att 10 Geo. 3. 

Bdiratus, A price or value fet upon thiggs ftolen or 
loft, as a recompence to the owner.—Porerit enim rem fuam 

2 petere 
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petere ut adiratam per tefimonium proborum hominum. 
Bract. 1. 3. trad. 2. cap. 32. 

Wojuvicatisn, (adjudicatio) A giving or pronouncing 
by judgment, a fentence or decree, Stat. 16 & 17 Car. 2. 
c. 10. ee 

Bojura Regis, A writ brought by the king’s clerk 
prefented to a living, againft thofe that endeavour to eject 
a to the prejudice of the king’s title. Reg. of Writs 

I. 

Mo Largum, At large: and there is s/c at large, a/- 
Jie at large, verdiG at large ; to vouch at large, Se. 

Bodlegiare, Or aleier in French, is for one to purge him- 
felf of a crime by oath. In the laws of king Alfred, in 
Brompe. Chron. cap. 4. Si fe velit adlegiare, Se. And 
cap. 13. Si accufetur, inde adlegiet fe per fexaginta hidas, 

CG. 

Boimealurement, (admenfuratio) Is a writ brought for 
remedy againft fuch perfons as ufurp more than their 
fhare, to bring them to reafon. It lies in two cafes; one 
is termed admea/urement of dower (admenfuratio dotis) 
where a man’s widow after his deceafe holdeth from the 
heir more land, ce. as.dower, than of right belongs to 
her: and the other is admeafurement of pafture (admenfu- 
ratio pafture) which lies between thofe that have còm- 
mon of -pafture appendant to their freehold eftates, or 
common by vicinage, where any one or more of them 
furcharge the common. Reg. Orig. 156, 171. In the 


firft cafe, the heir fhall have this writ againft the widow, | 


whereby fhe {hall be admea/ured, and the heir reftored to 
the overplus ; and in the lait cafe, it may be brought 
againft all the other commoners, and him that furcharged ; 
for all the commoners fhall be admea/fured. Terns de Ley 
23. The heir fhall have a writ of admeafurement of 
dower, for dower afligned in the time of his anceftor: and 
if an heir within age affign unto the wife more in dower 
than fhe ought to have, We. the guardian in right may 
have a writ of admeafurement. But if the guardian affigns 
dower more than fhe ought to have, the heir, during his 
nonage, fhall not have a writ of admeafurement of dower. 
7 Hen. 2.4, Widesazg B. 1. ¢.7. & Fitz. Ne B. 148. 
If the wife after aflignment of dower do improve the 
land, and make it better than it was at the time of the 
aflignment ; an admeafurement doth not lie of that im- 
provement.. Nat. Brevium 332. 


A perfon who ‘hath common appurtenant certain, or 


common by certain grant, fhall be admeafured, and a te- 


nant fhall have admea/urement againit him: but he who | 


hath a common appurtenant without number, or common 
in grofs without number, fhall not be ftinted, nor ‘fhall 
a writ of admeafurement of pafture lie againft him. 
dord furcharge the common, his tenant muft not have a 
writ of admeafurement; but an aflife of common againt 


the lord. And fo if the lord do make approvement of 


the common. And it is faid, that if the tenant furcharge 
the common, the Lord fhall not have a writ of admea- 
Serement again him; but he may diftrain the furplufage 
cattle. Ona fecond furcharge of a common, after ad- 
measurement made, the plaintiff fhall recover his damages 
againft him that was defendant in the firft writ; and 
alfo he fhall forfeit to the king the cattle which he put 
in over and above the due number after the admea/ure- 
ment made. 
N. B. 125. The writs of admeafurement of dawer and 
pafture are vicontiel, aad fhall be directed unto’ the fheriff, 
and shall not be returnable; and they run thus : 


A writ of admeafurement of dower. 

George the Third, &c. to the fberiff of, &c. A. the 
fon [or coufin] and heir of B. hath complained unto us, that 
“C. who was the wife of the aforefaid B. hath for dower 
gore of the freehold which was of the aforefaid B. fome- 
time her hufband, in N. than jhe ought to have, and than 
belongs to her to have; and therefore awe command you that 
juftly and without delay you caufe that dower to be admea- 
fured, fo that the aforefaid C. may not have more for dower 
of the inheritance of the aforesaid A. than fhe ought to have, 
and than belongs to her to have, according to her reafonable 
dower; and let the aforefaid A. have of that dower that 
which he ought to have and belongs ta him to have, that we 
may hear no more clamour thereof for want of right, &c. 


If the | 


Stat. 13 Ed. 1. cap. 7. Videc. 8. & Fitz.: 






| 


the prerogative-court, or it will 
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A writ of admeafurement of pafture. 

George the Third, &c, to the sheriff of, &C. greetings 
A. B. hath complained to us, that C.D. and E. F. have 
unjuftly furcharged their common of pafture in, &c. fo that 
they have in it more beafis and cattle, thag they ought to 
have, and to them belongeth to have; and therefore we com- 
mand you, that juftly and without delay, you caufe to be ad- 
meafured that paffure, fo that the Jaid C. D. and È. F. 
may not have therein more beafis and cattle than they ought, 
and to them it belongs to have, according to their freehold 


| which they have in the Jame town; and that the faid A.B. 


may have in ihat paflure fo many beafts and cattle as be 
ought to have, and belongs to him to have; that we may hear 
no more clameur thereof, &c. 


Bominicle, (adminiculum) Signifies aid, help, or fup- 
port; being ufed to this purpofe, frat. 1 Ed. 4. cap. 1. 

Bominifiratoz, (Latin) Is one that hath the goods of 
a man dying inteftate committed to his charge by the or- 
dinary, for which he is accountable when thereunto re- 
quired. 

For the better underflanding this head it is to be con- 
fidered, 


I. By whom and to whom adminifiration is to be 
granted, 

Il. Of the interef, power, and duty of an adminis 
frrator. 

HI. Of fuits by and againft adminiffrators. 


IV. How adminiftration may be revoked. 


I. The bithop of the diocefe where the party dies is re- 
gularly to grant admiziffration: but when the perfon dy- 
ing hath goods in feveral diocefes, which are bona nota- 
bilia, adminiftration mutt be granted by the archbifhop in 
be'void. 1 Plowd. 281. 
See Mona notabilia, 3 

At common law, and before the ftatute of We/tm. 2e 
cap. 19. the ordinary had the abfolute difpofal of in- 
teftates eftates. And therefore if a man died inteftate, 
neither his wife, child, nor next of kin, had any right 
to a fhare of his eftate, but the ordinary was to diitribute 
it according to his confcience to pious ufes; and fome- 
times the wife and children might be amongtt the number 
of thofe whom he appointed to receive ir; but however 
the law trufted him with the fole difpofition. 

The firt ftatute that abridged the power of the ordi- 
nary herein, was the frat. Weft. 2. 13 Ed.1. ¢. 19. A.D. 
1285. Whereas after the death ef ‘a perfon dying in- 
teftate, which is bounden to fome other for debt, the 
goods come to the ordinary to be difpofed ; the ordinary 
from henceforth Mall be bound to aniwer the debts as far 
forth as the goods of the dead will extend, in fuch forr 
as the executors of the fame party would have been 
bounden, if he had made a teftament. 

Before this ftatnte the ordinary had the abfolute difpo- 
fal of inteftates eftates ; and as that flatute firlt fubjeéted 
them to an a¢tion at the fuit of creditors, fo from thence 
they found, as my Lord North obferves, that what was 
before very beneficial to them began to be very trouble- 
fome, which obliged them to put the adminiftration into 
ether hands, taking fecurity to fave them harmlefs from 
fuits. Raym. 497. 

But this method did not intirely free them from the 
trouble they had before ; for fuch perfons, being looked 
upon as fervants or attornies to the ordinaries, could.not 
fue for, nor gather in the inteftate’s eftate. 2 In/. 397. 
Co. Lit. 133. 1 Roll. Abr. 906. ‘This however was re- 
medied by the fat. 31 Ed. 3. cap. 11. (A.D. 1357.) 
Where a man dieth inteftate, the ordinaries fhall depute 
the next and moft lawful friends to adminifter his goods, 
which deputies fhall have action to demand and recover 
as executors the debts due to the inteftate, and fhall anfwer 
alfo to others to whom the faid dead perfon was holden 
and bound, in the fame manner as executors, and fhall 
be accountable to the ordinaries as executors, And it is 
enacted by the flat. 21 Hen. 8. cap. 5. fed. 13. In cafe 
any perfon die inteftate, or the executors refufe to prove 
the teftament, then the ordinary fhall grant adminiftra- 
tion to the widow, or next akin, or to beth, by dif- 
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: 
cretion of the ordinary, taking furety for true admi- 
niftration. 

Se. 4. Where divers perfons be in equality of kin- 
dred, the ordinary is to be at liberty’ to accept one or 
more, taking nothing for the fame, as in probate of tefta- 
ments, unle{s the goods of the deceafed amount to above 
the value of an hundred fhillings. 

As the law is now fettled adminiftration muft be grant- 
ed, ift, To the hufband, of the wife’s goods and chattels. 
2. To the wife, of the hufband’s goods and chattels. 3. 
If there be no hufband or wife, to the children, fons or 
daughters. 4. If there be no children alive, to the fa- 
ther or mother. 5. Then to a brother or fifter of the 
whole blood, or ot the half blood. 6. And if there are 
none fuch, to the next of kin, as uncle, aunt, or coufin. 
7. Then toa creditor of the deceafed: 8. And for want | 
of all thefe, to any other perfon, at the difcretion of the 
ordinary: or the ordinary may grant to a ftranger letters 
ad colligendum bona defunéi, to gather up the goods of the 
deceafed ; or may take them into his own hands, to pay 
the deceafed’s debts, in fuch order as an executor or ad- 
minifirator ought to pay them: but ’tis faid, he or the 
ftranger who hath letters ad colligendum, cannot fell them, 
without making themfelves executors of their own wrong, 
and action lies only againft the ordinary, &c, Wood's 
Inft. 333. 

Adminittration likewife may be granted durante mineri 
tate Of an infant executor or adminiltrator. 

If one makes an infant his executor, or dies inteftate, 
and the right of adminiftration devolves upon an infant, 
in thefe cafes the ordinary is to grant adminiftration 
during the minority of the infant, 7. e, in the frf cafe 
till he arrives at the age of /eventeen, and in the /atter till 
he arrives at the age of twenty-one, becaufe an infant 
cannot, before his full age, give bond to adminiiter faith- 
fully. Godolph. 102. 5 Co. 29. Hob. 250. Yelv. 
128. . i 

` And as fuch an adminiftrator is but in nature of a cu-' 
yator for the infant, and has no intereft or benefit in, the 
teftator or inteftate’s eftate, but in right of the infant; it 
has been always held difcretionary in the ordinary to 
whom to grant it, and therefore it hath been frequently 
adjudged, that he is not obliged within the ftatute 21 
H. 6. to grant it to the next of kin either of the deceafed, 
or the infant. Hob. 250. 1 Vent. 219. 1 Keb. 549. 
3, Med. 24. 1 New Abr. 381. ; 

If an infant, and one of full age, are made executors, 
he who is of full age may take out adminiftration durante 
minori etate of the infant, and may declare as executor or 
adminiftrator durante minori ætate, and there is no abfurdity 
in this cafe, that there fhould be an executor and admi- 
niftrator to the fame party. 1 New Abr. 381. 

Adminftration alfo may be granted de bonis non, where 
the firft adminiftrator dies, or the executor dies inteftate, 
or without probate of the will. 

If a perfon dies inteftate, and adminiftration is granted 
to J. S. who dies without having adminiftred all the 
inteftate’s goods, in this cafe the ordinary muft grant 

_ adminiftration of the goods unadminiftred to another; for 
the firft adminiftrator cannot continue the truft repofed 
in him to his executor or adminiftrator, becaufe he has 
no intereft but what he derives from the att of the or- 
dinary. 1 New Abr. 385. 

‘So if an executor dies inteftate, adminiftration de bonis 
nop cum teflamento annexo of the teftator muft be granted 
by the ordinary, for they are not devolved on the admi-~ 
niftrator of the inteftate, becaufe he had them in auter 
droit in order to difcharge the truft repofed in him, but 
if the executor makes his executor, then the truft is de- 
volved on him, and after payment of the debts and lega- 
cies of the firft teftator he has an abfolute property in the 
goods.” 1 New Abr. 386. 

If the executor dies before probate, though he admi- 
niftred in: part by difpofing of the teftator’s goods, We. 
yet his executor cannot be executor to the firft teftator, 
but in this cafe there is not an adminiftration de bonis 
mon granted, but an immediate adminiftration, be- 
caufe the executor died ante onus executionis teftamenti 
Jiper Je fifceptum, which is the foundation the {piritual 
courts proceed upon, 1 New Abr. 336. 










So if an executor refufes adminiftration with the will 
annexed, it is to be granted to another. 1-New Abr. 
386. 

Befides all thefe adminiffrations, there” is adminiffration 
durante abfentia extra regnum, where a perfon is abfent 
abroad; and adminiffration pendente lite, which may be 
granted by the ordinary as well as durante minori etate. 

In thefe cafes adminiftration is to be granted to the 
next of kin to the firft teftator or inteftare, but if the 
teftator appoints a refiduary legatee, fach legatee is inti- 
tled to adminiftration. 1 New Abr. 385. 


Il. With re/pe& to the intereft of an adminiftratar. 

An adminiftrator, by virtue ot his adminiitration, hath 
intereft in all the chattels, real and perfonal. of thein- 
teftate, and in all the goods and chattels, either in pof- 
feflion or aétion, in like manner as an executor in the 
goods of the teitator deceafed. And all thefe goods and 
chattels which belonged to the inteftate at the time of his 
death, and which come to the hands of the adminiftrator, 
fhall be aférts, or fuflicient goods and chattels, to make 
him chargeable to the creditors, as executors are to cre- 
ditors and legatees. Before they come to his hands he is 
not chargeable. Wood's Infl. new edition, 339. 

N. B. If the references to Wood’s Inftitutes, or any other 
author, foould not agree with the reader's edition, yet 
the parts may eafily be found by referring to the index 
of the book referred to. i 

An adminiftrator can’t take advantage by his admini- 
{tration, (unlefs by paying his own debt firft, if it is 
equal in degree with others, or by taking the goods and 
chattels as they are appraifed) becaufe the furplufage 
muft be diftributed amongft the next of kin, if there are 
any kin, according to the ftatute of the 22 & 23 Car: 2. 
c. 10. hereafter to be mentioned. If a debtor takes ad- 
miniftration of the goods and chattels of his creditor, 
this fhall not difcharge the debtor; but his debt fhall be 
affts ; becaufe the inteftate did no aét to free him from 
the debt. Whereas. by making a debtor executor; the 
teftator doth thereby releafe the debt. (But the duty re- 
mains, and is affets. 1 Infi. 264. $.) When an admi- 
nittrator (as well as an executor) hath paid funeral | 
charges, debts, €7c. with his own money; he may retain 
fo much of the goods of the inteftate in kind according 
to the value, and fhall have property in them. | For, by 
{fuch payment the property is altered from the inteftate to 
the adminiftrator. Wood's Inf. new edition, 339. ‘ 

As to the power of an adminiftrator, he can do nothing 
till an adminiftration is granted to him; but after the 
adminiftration is granted, his power is almoft equal with 
that of an executor. Yet if there are many adminiltrators, 
one of them cannot fell goods, releafe debts, &c. with- 
out the other, but they muft all join, becaufe they have 
‘but one authority. See 30 Car.2. «7. 405 F 
& M. c. 24. And fee title Crxecutoz, 

With regard to the ofice and duty of an adminiftrator, 
it is the fame with that of an executor, as to the durial of 
the deceafed and payment of funeral charges, the making 
of an inventory of his goods and chattels, the payment of 
debts, and the pafling of an account. But fomething 
more is to be done by an adaminiftrator with refpec to 
diftributing the effects of inteftates, which is regulated by 
the ftatute, commonly called the Statute of Diltribution, 
that is, the 22 & 23 Car. 2. c. 10. by which it is 
enacted, that all ordinaries and ecclefiaftical judges (up- 
on granting adminiftration) muft take bond of the ad- 
minif{trator with two or more fureties, with condition that 
the adminiftrator fhall make a.true and perfect inventory 
of all the goods and chattels of the deceafed, and exhibit 
it into the regiftry of the ordinary’s court by fuch a day; 
and to adminifter according to law, and to make a true 
and juft account thereof, and to make diftribution of the 
{urplufage as followeth: wig. one third to the wife of the 
inteftate, the refidue among his children, and fuch as legally 
reprefent them, if any of them be dead, other than fuch 
children (not heirs at-law) who fhall have any eftate by 
fettlement of the inteftate in his life-time, equal to the 
other fhares. Children, other than heirs at law, ad- 
vanced by fettlements or portions not equal to other 
fhares, fhall have fo much of the furplufage as thall 

make 


| jifé-time of the mother, every brother and fifter, and 
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make the eftate of all to be equal. But the heir at law 
fhall have an equal part in the diftribution with the other 
children, without any confideration of the value of the 
land which he hath by defcent or otherwife from the in- 
teflate. 

Sect. 5. If there be no children, nor legal reprefenta- 
tives of them, one moiety fhall be allotted to the wife, 
the refidue equally to the next of kindred to the inteftate, 
in equal degree, and thofe who reprefent them. 

Sect.6. No reprefentation fhall be admitted among 
collaterals after brothers and fifters children. And if 
there be no wife, all fhall be diftributed among the chil- 
dren; and if no child, to the next of kin to the in- 
teftate in equal degree, and their reprefentatives. 

Sect. 7. No fuch diftribution fhall be made till one year 
after the inteftate’s death ; and every one, to whom any 
fhares fhall be allotted, fhall give bond with fureties in 
the faid courts, that if debts afterwards appear, he fhall 
refund his ratable part thereof, and of the adminiftrator’s. 

Sect. 8. In all cafes where the ordinary hath ufed to 
grant adminiftration cura te/famento annexo, he fhall conti- 
nue fo to do. Made perpetual, .1 Fac. 2. cap. 17. But 
b 


election, but then fhe muft have her diftributive fhare ; 
alfo the ordinary may grant adminiftration gucad part to 
the wife, and as to the other part, to the next of kin; 
in which cafe neither can complain, fince the ordinary 
need not have granted any part of the adminiftration to 
the party complaining. 1 Syd. 179: Raym. 93. 1 
Show. 351. 1 Salk. 36. 

if there be grandfather, father and fon; and the father 
dies inteftate, the fon fhall have the adminiftration, and 
not the grandfather, tho’ they be both in equal degree as 
to nearnefs of kindred. 2 Vern. 125. faid arguendo. 

Since the making this ftatute 22 & 23 Car. 2. a man 
died inteftate having one fon; who likewife dicd inteftate, 
and adminiftration of goods was granted to the next of kin 
of the futher, becaufe there being but one child, there can 
be no diftribution ; and fo this is a cafe out of the ftatute, 
and therefore the fon is to have the whole at C:mmon 
law ; but it hath been otherwife adjudged fince that time, 
(viz.) that by this ftatute of diftribution of inteftates 
eftates, a right is vefted in one child, where there is:one 
and no more (vx.) a right to fue for the eftate; and by 
confequence, if he die, . before the eftate is recovered and 
actually in his poffeflion, it muft go to his adminiftrator, 
and not to the adminiftrator of the father. Bunbiil v. 
Newton, 35 Car. 2. Palmer v. Allcock. 3 Mod. 58. 

So where a perfon died inteftate, leaving two, who were 
next a-kin, in equal degree to him, one of them died in- 
teftate within the year, and before diftribution; adjudged, 
that an interef? was vefted in him, and his next of kin 
fhall have adminiftration, like the cafe of a refiduary le- 
gatee dying before probate of the will, (wix.) his next of 
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Stat. 1 Jae. 2. cap. 17. f. 6. No adminiftrator fhall 
be cited into court to render an account of the perfonal 
eftate of his inteftate, otherwife than by an inventory 
thereof, unlefs at the inftance of fome perfon in behalf 
of # minor, or having a demand out of fuch eftate as a 
creditor, or next of kin; nor fhall be compellable to ac- 
count before any ordinary or judge empowered by the 
act of 22 & 23 Car. 2. cap. 10. otherwite than as afore- 
faid. 
-. Sect. 7. If after the death of a father; any of his chil- 


f al t i ; teftator. - Show. 25. 
dren fhall die inteftate, without wife or children, in the 


Adminiftration was granted to the grandmother; and 
the aunt moved for a mandamus, but it was denied ; for 
fhe is as near of kin as the awa#t, or rather nearer, becaufe 
fhe is in the right line afcending. 1 Salk. 38, 39. 


their reprefentatives, fhall have equal fhare with her. 

Upon this claufe of the ftatute this cafe has been de- 
termined. After the death of the father the fon died in- 
teftate, without iffue, but leaving a wife, a mether, three 
brothers, a fifter, and two nieces, the children of a de- 
ceafed brother: this.is within the ftatute; the inteftate’s 
wife fhall have but one moiety, and as to the other 
moiety, the inteftate’s brothers and fifters, @c. shall 
come in for an equal fhare thereof with the mother. 2 
P. Williams 344. 

But if a child dies inteftate and unmarried, the father 
furviving has the child’s whole eftate at this day. 1 
P. Williams 48. And this without taking adminiitration 
to him. * Pr. Ch. 260. 

Sect. 8. The claufe in the faid a&t of 22 & 23 Car. 2. 
e. 10. by which is provided, that that aét fhall not pre- 
judice the cuftoms of the city of Londen and province of 
York, fhall not extend to fuch part of any inteftate’s 
eftate, as an adminiftrator, by virtue of his being fo, by 
pretence of any cuftom may claim, to exempt the fame 
from diftribution. i 

It has been held, that a defcent of lands in the nature 
of Borough Englifb to the youngeft fon, will not prevent 
bis having a tull diftributive fhare of his father’s perfonal 
eftate: the right to which vefts immediately on the in- 
teftate’s death: but not fo as to exclude a pofthumous 
child. Weood’s Inf. new edit. 341. 

It has been refolved likewife, that the half blood fhall 

have a fhare upon a diftribution equally with the whole 
blood. Id. 
_ It feems to have been always holden, that the hufband 
was intitled to adminiftration as beft friend to his wife, 
within the words of the ftatute 31 Æ. 3. but there being 
{fome doubt, whether fince the ftatute of 22 &F 23 Car. 2. 
he was not obliged to make diftribution amongft the reft 
of her kindred, it was thought proper to fettle this matter 
by a fubfequent law, . wiz. 

Stat. 29 Car. 2. cap. 3. fect. 25. The a&t of 22 & 23 
Car.2. cap. 10. fhall not extend to the eftates of feme co- 
verts that die inteftate, but that their hufbands may have 
adminiftration of their perfonal eftates, and recover and 
enjoy the fame as they might have done before the making 
of the faid at. Made perpetual, 1 Fac. 2. c. 17. 

Alfo fince the ftatute 22 Car, 2. the ordinary may 
grant adminiftration to the wife or next a-kin, at his 


Ill. Of fuits by and againft adminiftrators. 

Againft an adminiftrator and for him, action will lie, 
as for and againft and executor, and he fhall be charged 
to the value of the goods; and no further ; unlefs it be by 
his own falfe plea, or by wafting the goods of the in- 
teftate. An executor or adminiffrator fhall never be 
charged de bonis propriis, but where he doth fome wrong ; 
as by felling the teftator’s goods, and converting the mo- 
ney to his own ufe, concealing or wafting them, or by 
pleading what is falfe. Dyer 210. 2 Roll. Rep. 295. 
But this plea muft be of a faét, within his own know- 
ledge. If an adminiffrator plead plene adminiftravit, and 
’tis found againft him, the judgment hall be de bonis pro- 
| priis, becaufe ’tis a falfe plea, and that upon his own 
knowledge. 2 Cro. 191. Contra where-he pleads fuch 
a plea, and that he hath no more than to fatisfy fuch a 
judgment, Efe. the recovery fhall be de bonis teftatoris, 
&e, 2 Roll. Rep. 400. Upon plene adminiftravit pleaded 
by an adminiftrator, the plaintiff muft prove his debt, 
or he fhall recover but a penny damages, though there 
be affets; becaufe the plea only admits the debt, but not 
the quantum. 1Salk.296. Special bail is not required of 
adminiftrators in any action brought again{t them for the 
debt of the inteftate; except where they have wafted the 
goods of the deceafed: nor fhall cofts be had againft admini- 

firators, Vide New Abr. tit. Cots. Where an adminiftrator 
1s plaintiff, he muft fhew by whom adminiffration was grant- 
ed; for that only intitles him to the action: butif an admi- 
niftrator is defendant, the plaintiff need not fet forth by 
whom adminiffration was granted, for it may not be within 
his knowledge. Sid.228. 1Luiw.301. Ifaftrangerthat 
is not adminiftrator, take the goods and adminifter in his 
own wrong, he fhall be charged and fued as an executor. 
Terms de Ley 24. And generally an adminiffrator hhall be 
charged by others, for any debt or duty dye from the de- 
ceafed, as he himfelf might have been charged in his life- 
time; fo far as he hath any of the inteftate’s eftate, to dif- 
charge the fame, Co. Lit. 219. Dyer 14. An admini- 
frrator’s power is given by the adminijiration, therefore he 
can do nothing until that be granted; and yet as te 
goods taken away before, the admini/fratéon fhall relate fo as 
to give the adminiffrator an action for them, Fitzberb. 2.6, 
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If a man have judgment for land in a real or mix’d ac- 
tion, and for damages, and then dies; his executor or ad- 


miniftrator, not the heir, fhall. have execution for the da- 
mages; but not for the land. Fitz. Admin. 53. March g. 


IV. How adminifiration may be revoked. 

The ordinary ought not to repeal letters of adminifira- 
tion Which he hath duly granted; but if they are granted 
to fuch perfons who ought not by law to have them, 
he may revoke them. 1 Lif. 38. For juft caufe they 
may be revoked, and where a perfon is a lunatick, &e. 
And if granted where not grantable, they may berepealed 
by the delegates. 1 Lew. 157, 186. If an adminifra- 
tion is granted, and afterwards a will is produced and 
proved, the adminiftration fhall be revoked; and all aéts 
done by the adminiftrator are void. 2 Roll. Abr. 907. If 
a citation is granted againft a ftranger adminiffrator, and 
his adminifiration is revoked by fentence, yet all acts done 
by him bona fide äs adminiffrator are good till the revoca- 
tion; the adminiffration being only voidable. 6 Rep. 18. 
8 Rep. 135. Butif there is any fraud, a creditor may 
have relief upon the ftat. 13 Eliz. cap. 5. And when the 
firt adminifiraiion is merely void, as granted by a wrong 
perfon, &c, itis otherwife: fo when there is an appeal 
from the grant of the adminiffration, to fufpend the former 
decree. 5 Rep. 30. Adminiffration was granted to Ñ, 8. 
and he releafed all ations, and after the adminiftration 
was revoked, and declared void; this releafe was held 

ood, 
A and then adminiffration is revoked or repealed, ’tis 
faid the gift is good ; except it be by cowiz, when it fhall 
be void only againft a creditor by ftatute: and where the 
adminifirator after many goods adminiftred, had. his ad- 
minifiration revoked, and it was committed to B. who 
fued the fir adminiffrator for goods unduly adminiftred ; 
it was held, that there was no remedy but in Chancery. 
6 Rep. 19... Clayt. 44. 4 Shep. Abr. 89. See Hob. 266. 
But we conceive, in fuch a cafe as this, the fecond ad- 
miniftrator might maintain an action at law againit the 
firt, for money had and received, &c. or trover for any 
goods remaining in his poffeffion. 

In 2 Leow. a55, *tis faid, where the firft adminiftration 
is void, the adminiftrator, who, under that adminiftra- 
tion, takes the goods, is a trefpaffer. And this we ap- 
prehend to be law, becaufe at the time of taking he had 
not any authority. Letters of admiziffration obtained by 
fraud are void. 3 Rep. 78. 6Rep. 18,19. 8 Rep. 143. 
Vide Com. Dig. 1 V. tit. Adminjfiration and Admini- 
firator, and the table to Goke’s Reports, fame title. 

Apminiftratriz, (Lat.) She that hath goods and chat- 
tels of an inteftate committed to her charge, as an admi- 
niftrator. 

Womiral, (admiralius, admirallus, admiralis, capitanens 
or cuftos maris) is derived of the French amerel, and fig- 
nifies an high officer or magiftrate, that hath the govern- 
ment of the king’s navy, and the determining of all caufes 
belonging to the fea. This word is alfo faid to have its 
derivation from the Saxon aen mereal, over all the fea: 
and in antient time the office of the admiralty was called 
cuftodia maritime Anglia. Co. Lit. 260. It appears that 
antiently the admirals of England had jurifdittion of all 
caufes of merchants and mariners, happening not only 
upon the main fea, but in all foreign parts within the 
king’s dominions, and without them, and were to judge 
them in a fummary way, according to the laws of Oleran 
and other fea laws. 4 Inf. 75. In the time of king 
Ed. 1. and king Jobn, all caufes of merchants and ma- 
riners, and things arifing upon the main fea, were tried 
before the lord admiral: but the firft title of admiral of 
England, exprefly conferred upon a fubje&, was given by 
patent of king Rich. 2. to the earl of Arundel and Surry. 
Of late times this high office has been generally executed 
by commiffioners; who by ftatute are empowered to ufe 
and execute the like authorities as lord admiral. 2W.& 
M. cap. 2. In the reign of Ed. 3. the court of admiralty 
was eftablifhed, and Réc. 2. limited its jurifdiction. 

By the ftatute 13 Rich. 2. 7.1. c. 5. it is enacted, that, 
upon complaint of incroachments made by the admirals and 
their deputies, the admirals and their deputies fhall meddle 
with nothing done within the realm, but only with things done 
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upon the fea. For the conftruction of this flatute, fee 
2 Bulfr. 323. 3 Balfr. 205... 13 Co. §2. 

By fiat. 15 Ric. 2.-c. 3. itis declared, that all cen- 
tradis, pleas and quarrels, and other things done within the 


bodies of counties by land or water, and of wreck, the ad- 
miral fhall have no conuzxance, but they foall be tried, &c. 


_ by the law of the land; but of the death of aman, andóf 


mayhem done in great hips, being in the main fiream of 
great rivers beneath the points near the fea, and in no other 
place of the fame river, the admiral fhall hawe conuzance 3 
and alfo to arreft foips in great flotes, for the great woyages 
of the king and the realm, Jawing to the king his forfeitures; 
and foal] have jurifdiétion in fuch fleets during fuch voyages, 
only faving to lords, &c. their liberties. 

By the itatute 2 Hen. 4. c. 11. reciting the 13 R. 2. 
c. 5. it is enacted, that he that finds himfelf aggrieved 
acainft the form of the fiatute, fhal] have his action by writ 
grounded upon the cafe againft him that fo purfues in the 
admiralty, and recover double damages againft him, and be 


fhail incur the pain of 101. if he be attainted. 


By the. ftatute 28 Hen. 8. cap. 45. it is ena&ted, that 
« all felonies and robberies, &c. upon the fea, or in an 
haven, river, creek or place, where the admiral or admi- 
rals have, or preténd to have power, authority’ or jurif- 
diction, fhall be inquired, tried, heard, determined and 
adjudged in fuch fhires and places. in the realm, as flal 
be limited by the king’s commiffien or commiffions to be 
directed for the fame, in like form and condition as iffany 
{uch offence or offences had been committed or done in 
orupon the land; and fuch commiffions fhall be had under 
the king’s great feal, directed to the admira}or admirals or 
to his or their lieutenant, deputy or deputies, and to three 
or four fuch other fubftantial perfons as fhall be named or 
appointed by the lord chancellor of England for the time 
being, from time to time, and as oft asineed fhall require, 
to hear and determine fuch offences after the common 
courfe of the laws of this land, ufed for felonies and 
robberies, €c.. dane and committed upon the land within 
this realm”: dud it is further enacted, that if any per- 
fon or perfons happen to be indiéted for any fuch ctience 
done, or hereafter to be done upon the feas, or in any 
other place above limited, that then fuch order, procefs, 
judgment and execution, fhall be ufed, had, and done, 
and made to and againft every fuch perfon and perfons 
fo being indiéted, as againft felons, &c. for any felony, 
&c, upon the land, by the laws of the land is accuftemed; 
and fuch as fhall be convict of any fuch offence, by ver- 
dié,, confeflion or procefs, by authority of any fuch com- 
miflion, fhall have and fuffer fuch pains of death, - loffês 
of lands, goods and chattels, as if they had been attainted 
and convitted of fuch offence done upon the land; and 
alfo, that they fhall be excluded from the benefit of the 
clergy.” 

tt was held (Yelv. 134.) that by force of this ftatute, 
acceflaries to this offence could not be tried ; but this is 
remedied by 11 & 12 W. 3. cap. 7. by which their aiders. 
and comforters, and the receivers of their goods are made 
acceflaries, and to be tried as pirates by 28 Hen. 8. cap- 
15. alfo the faid ftatute 11 & r2 W. 3. dires how 
pirates may be tried beyond fea, according to the Civil 
law, by commiffion under the great feal of England. - 

By the ftatute 5 Eliz. cap. 5. feveral offences in the 
act mentioned, if done on the main fea, or coasts of the 
fea, being no part of the body of any county, and with- 
out the precinét, jurifdiction and liberties of the cingue- 
ports, and out of any haven and pier, fhall be tried be- 
fore the admiral or his deputy, and other juftices of oyer 
and terminer, according to the ftatute of 28 H. 8. 

By the ftatute 1 Aun. cap. Q. captains and mariners 
belonging to fhips, and deftroying the fame at fea, {hall 
be tried in fuch places as fhall be limited by the king’s 
commiflion, and according to 28 H. 8. 

The ftatute 10 Ann. cap. 10. dirests how the trial of 
officers and foldiers, that either upon land out of Great 
Britain, or at fea hold correfpondence with a rebel 
enemy. 

And by the ftatute 4 Geo. 1. cap. 11. all perfons who 
fhall commit any offence for which they ought to be ad- 
judged pirates, felons, or robbers by 11 & 12 W. 3. may 


-be tried and judged for every fuch offence according to 
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the form of 28 H. 8. and fhall be excluded from the be- 
nefit of clergy. : 

. The jurifdiction of the lord admiral therefore is con- 
fined to the main fea,’ or coafts of the fea, not being 
within any county. Thus, the admiralty hath cogni- 
fance of the death or maim of a man, committed in any 
fhip riding in great rivers, beneath the bridges thereof, 
next the fea: but by the common law, if a man be killed 
upon any arm of the fea, where the land is feen on both 
fides, the coroner is to inquire of it, and not the admi- 
ral; for the county may take cognizance of it; and 
where a county may inquire, the lord admiral has no ju- 
rifdition. 3 Rep. 107. All ports and havens are infra 
corpus comitatus, and the admiral hath no jurifdiction of any 
thing done in them: between high and low water-mark, 
the common law and admiral have jurifdiétion by turns ; 
one upon the water, and the other upon theland. 3 Jn/. 
113. -Every commander, officer, and foldier of fhips of 
war, fhall obferve the commands of the admiral, Fc. on 
pain of death, or other punifhment. 13 Car. 2. cap. 9. 
The lord admiral hath power to grant commiftions to in- 
ferior vice-admirals, €Jc. to call courts martial, for the 
trial of offences againft the articles cf war; and thefe 
courts determine by plurality of voices, &c. Stat. Ibid. 
Admiralty procefs is made out in the name of the admiral, 
who has under him a judge of the admiralty : and though 
the proceedings are according to the Civil law, and the 
‘maritime laws of Rhodes and Oleron, the fea being without 
the common law; yet by the feveral ftatutes abovemen- 
tioned certain offences at fea may be tried by fpecial com- 
miffion to the lord admiral, Fc. according to the laws of 
England. 

The admiralty is faid not to be a court of record, by rea- 
‘fon it proceeds by the Civil law. 4 Inf. 135. But the 
admiralty has jurifdittion where the common law can give 
‘no remedy ; and all maritime caufes, or caufes arifing 
wholly upon the fea, it hath cognifance of. 6 Rep. 
The admiralty hath jurifdi&tion in cafes of freight, mari- 
ners wages, breach of charter-parties, though made with- 
in the realm ; if the penalty be not demanded: and like- 
‘wife in cafe of building, mending, faving, and viétualling 
‘fhips, Jc. fo as the fuit be againft the fhip, and not 
againft the parties only. 2Cro.216. Mariners wages are 
contracted on the credit of the fhip, and they may all join 
in fuits in the admiralty; whereas at common law they 
muft all fever: the matter of a fhip contraéts on the cre- 
dit of the owners, and not of the fhip; and therefore he 
cannot profecute in the admiralty for his wages. 1 Salk. 
33. Itis allowed by the common lawyers and civilians, 
that the lord admiral hath cognifance of feamens wages, 
and contraéts, and debts for making fhips; alfo of things 
done in. navigable rivers, concerning damage done to 
perfons, fhips, goods, annoyances ot free paflage, ec. 
And of contracts, and other things done beyond fea, re- 
lating to navigation and trade by fea. Wood's Inft. 218. 
But if a contract be made beyond fea, for doing of an att 
or payment of money within this kingdom; or the con- 
traét is upon the fea, and not for a marine caufe, it fhall 
be tried by a jury; for where part belongs to the com-, 
mon law, and part to the admiral, the common law fhall 
be preferred. And contrats made beyond fea may be 
tried in B. R. and a fact be laid to be done in any place 
in England, and fo tried here. 2 Bulffr. 322. 

_ Where a contraé& is made in England, and there is a 
converfion beyond fea, the party may fue in the admiralty, 
or at cominon law. 4 Leon. 257. So where a bond is 
made and delivered in France: but we apprehend, if ’tis 
under feal, it can’t be {ued in the admiralty. An obliga- 

tion made at fea, it has been held cannot be fued in the 
admiral’s court; begaufe it takes its courfe, and binds 
according to the common law. Hob. 12. ‘The court of 
admiralty cannot hold plea of a matter arifing from a 
contraét made upon the land, tho’ the contract was 
concerning things belonging to the fhip: but the admi- 
ralty may old plea for tHe feamens wages, &c. becaufe 
they become due for labour done on the fea; and the con- 
tra&t made upon land, is only to afcertain them. 3 Lev. 
60. Though where there is a fpecial agreement in 
writing, by which feamen are to receive their wages, in 
gny other manner than ufual ; or if the agreement at land 


be under ftal, fo as to be more than a parol contract, it 
is otherwife. 1 Salk. 31. See Hob. 79. If the matter 
pawns the fhip on the high fea out of neceffity for tackling 
or provifion, without the confent of the owners, it fhall 
bind them ; but ’tis otherwife where the fhip is pawned 
for the mafter’s debt: the mafter can have no credit 
abroad, but upon the fecurity of the veffel; and the ad- 
miralty gives remedy in thefe. cafes. 1 Salk. 35. The 
mafter hath a right to hypothecate the fhip, for any debt, 
incurred on her account. Vide 1 Inf. 134,140. ‘Tho’ 
the agreement is made, and the money lent at land. 1 
Lord Ray. 152. Benzen v. Jeffries Sale of goods (taken 
by piraey) in open market, is not binding by the admiral 
law, fo that the owner may retake them ; but at common 
law the fale is binding, of which the admiralty muft take 
notice. 1 Roll. Abr. Vide 1 Vent. 308. : 

If a fhip is taken by pirates upon the fea, and the ma- 
fter, to redeem the fhip, contracts with the pirates to pay 
them 50/. and pawns his perfon for it, and the pirates 
carry him to the ifle of S. and there he pays it with mo- 
ney borrowed, and gives bond for the money, he may 
fue in the admiralty for the 5o/. becaufe the original 
caufe arofe upon the fea, and what followeth was but ac- 
ceffory and confequential. Hard. 183. 

If goods delivered on fhipboard are imbezilled, all the 
mariners ought to contribute to the fatisfaction of the 
party that loft his goods, by the maritime law, and the 
caufe is to be tried in the admiralty. 1 Lill. 368. By 
the cuftom of the admiralty, gocds may be attached in the 
hands of a third perfon, 7x caufa maritima & civili, and 
they fhall be delivered to the plaintiff after defaults, on 
caution to reftore them, if the debt, &c. be difproved in 
a year and a day; and if the party refufe to deliver them, 
he may be imprifoned guou/gue, Fc. March Rep. 204. 
The court of admiralty may caufe a party to enter into 
bond in nature of caution or ftipulation, like bail at 
common law ; and if he render his body, the fureties are 
difcharged ; and execution fhall be of the goods, or of 
the body, &c. not of the lands. Godb. 260. 1 Shep. 
Abr. 129. Seer Salt..33. 7. Ray. 78. 2 Lord Ray. 
1286. Fitzg.197. A perfon in execution, on judgment 
in the admiral’s court, upon a contract made on the land 
in New England was difcharged, being out of the admi- 
ralty jurifdition. 3 Cro. 603. 1 Cro. 685. And 
where failors cloaths were bought in St. Katherine’s pa- 
rifh, near the Tower, London, which were delivered in the 
fhip; on a fuit in the admiralty for the money, prohibi- 
tion was granted ; for this was within the county: fo of 
a ip lying at Blackwall, Gc. Owen 322. Hughes’s 
Abr. 113. But the admiralty may proceed againtt a thip, 
and the fails and tackle, when they are on fhore, altho’ 
alledged to be detained at land: yet upon alledging offer 
of a plea, claiming’ property therein, and refufal of the 
plea, on this fuggeftion a prohibition fhall be had. x 
Show. 179. 

If there be a war with the Dutch, and an Englifbman 
having letters of mark, takes an Offender for a Dutch hip, 
and brings it into a haven, and libels againit it to have 
it condemned as a prize; but fentence be given that it 
is no prize; the Offender may libel in the admiralty 
againft the captain, for the damage the fhip received 
while it lay in the port ; for the or ginal taking being at 
fea, the bringing it into the port, in order to have it con- 
demned, is but a confequence thereof. 1 Lev. 243. 1 
Sid. 367. 

If an Englifh thip takes a French fhip richly laden, the 
French being in enmity with us, and fuch fhip is libelled 
againft, and after due notice on the exchange, &c. de- 
clared a lawful prize, the king’s proctor may exhibit a 
libel in the admiralty court, to compel the taker (who 
fent the fhip to Baréadoes, and converted the lading to his 
own ufe) to anfwer the value of the prize to the king ; 
although it was objected, that by the firit fentence the pro- 
perty was vefted in the king, and, that this fecond libel 
was in natute of an action of trover, of which the court 
of admiralty cannot hold plea. Carth. 399. 

If the owner of a fhip victuals it and furnithes it to 
fea, with letters of repriial, and the mafter and mariners 
when’ they are at fea commit piracy upon a friend of the 
king, without the notice or afent of the owner, yet by 

this - 
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this the owner fhall lofe his fhip by the admiral law, and {5 Co. 58. Or guilty of any offence for which he ought 
our law ought to take notice thereof. 1 Rol. Abr. 530. 
But fee 1 Roll. Rep. 285. 

By the Civil law and cuftom of merchants, if the fhip 
be caft away, or perifh through the mariners defaults, 
they lofe their wages ; fo if taken by pirates, or if they 
fun away; for if it were not for this policy, they would 
forfake the fhip in a ftorm, and yield her up to enemies 
-in any danger, 1 Sid. 179. 1 Mod.93. 1 Vent. 146. 

The admiralty court may award execution upon land ; 
tho’ not hold plea of any thing arifing on land. 4 Inf. 
141. And upon letters miflive or requeft, the admiralty 
here may award execution on a judgment given beyond 
fea, where an Englifhman flies or comes over hither, by 
imprifonment of the party, who hall not be delivered by 
the common law. 1 Roll. Abr. 530. When fentence is 
given in a foreign admiralty, the party may libel for exe- 
cution of that fentence here; becaufe all courts of admi- 
ralty in Europe are governed by the civil law. Sid. 418. 
Sentences of any admiralty in another kingdom are to be 
credited, that ours may be credited there, and fhall not 
be examined at law here: but the king may be peti- 
tioned, who may caufe the complaint to be examined ; 
and if he finds jut caufe, may fend to his embaflador 
where the fentence was given, to demand redrefs, and 
-upon failure thereof, will grant letters of marque and re- 
prifal. Raym. 473 ; 

If one be fued in the admiralty, contrary to the ftatutes 

13 & 15 R. 2. he may have a /uperfedeas, to caufe the 
judge to ftay the proceedings, and alfo have aétion againit 
the party fuing. 10 Rep. 75. A thip being privately 
arrefted by admiralty procefs only, and no fuit, it was ad- 
judged a profecution within the meaning of the ftatutes ; 
and double damages, &c. fhall be recovered. 1 Salk. 
31, 32. And if an erroneous judgment is given in the 
admiralty, appeal may be had to delegates appointed by 
commiffion out of Chancery, whofe fentence fhall be final. 
Stat. 8 Eliz. capes. 

Appeals may be brought from the inferior admiralty 
-courts to the lord high admiral; but the lord warden 
of the cingue ports hath jurifdiction of admiralty exempt 
from the admiralty of England. A writ of error does not 
lie upon a fentence in the admiralty, but an appeal. 4 
Tift. 135. And vide id. 339. By the fat. 22 Geo. 2.-c. 
3. His majefty’s commiffion to all the privy counfellors 
then and for the time being, and to the lord chief baron 
of the court of Exchequer, the juftices of the King’s 
Bench and Common Pleas, and barons of the faid court of 
Exchequer, then and for the time being, for hearing and 
determining appeals from fentences in caufes of prizes pro- 
nounced in the courts of admiralty, in any of his majeity’s 
dominions, declared valid, although fuch chief baron, ju- 
{tices and barons are not of the privy counfel. But no 
fentence fhall be valid, unlefs the major part of the com- 
miffioners prefent be of the privy counfel. See fat. 29 
Geo. 2. cap. 34. and Com. Dig. 1 V. tit. Admiralty. 

Bomiffiion, (admiffo) Is when a patron of a church 
having prefented to it, the bifhop upon examination ad- 
mits the clerk, by faying admitto te habilem. Co. L. 344.2. 
It is properly the ordinary’s declaration that he approves 
of the prefentee, to ferve the cure of the church to which 
he is prefented. Co. L. 344. a. All perfons are to have 

_ epifcopal ordination before they are admitted to any par- 
fonage or benefice; and if any fhall prefume to be ad- 
mitted, not having fuch ordination, éc. he fhall forfeit 
too/. Stat. 14 Car. 2. No perfon is to be admitted 
into a benefice with cure of 30/. per ann. in the king’s 
books, unlefs he is a batchelor of divinity at leaft, or a 
preacher lawfully allowed by fome bifhop, &c. Aétion 
of the cafe will not lie againft the bifhop, if he refufe to 
admit a clerk to be qualified according to the canons, (as 
for any crime or impediment, illiterature, &c.) but the 
remedy is by writ guare non admifit, or admittendum cleri- 
cum brought in that county where the refufal was. 7 

» Rep.23> 

The ordinary may refufe a clerk prefented to him, if 
he be minus idoneus, as outlawed, excommunicated, with- 
in age. 2 Inf. 632. Or mere laicus. 2 Inf. 632. 
Co. 58. a. Or criminofus, as a heretick or {chifmatick, 
êc. 2 Inft.632z. Dal.51. Ora manilayer, felon, &c. 























2 Inf. 632. Cafes in Parliament g1. And to fay quod 
uit minus fufficiens in literatura ES eĉ ratione inbabilis, is 
fufficient ; for it isin the negative, and does not confift 
of a fingle inftance, but general ignorance. Vide 4 
Mod. 135. Ca. Parl.gz. 3 Lev. 114. Salk. 539. 

If the patron brings a guare impedit againft the bifhop 
upon refufal of his clerk the cau/e of refu/al is traverfable. 
If it be a /piritual matter, and the clerk is living, it fhall 
be tried by the metropolitan. 2 Inf. 632. 5 Co. 58. a. 
If it be a temporal matter, or a {piritual matter, when the 
party is dead, it fhall be tried by the country. 5 Co. 58. 
a. 2 Inft. 632. 

Bomutendo Clerico, A writ where a man has reco- 
vered his right of prefentation againft the bifhop. „Reg. 
Orig. 33. If aman do recover his prefentation in the 
Common Pleas againf the bifhop, then he may have a writ 
to the fame bifhop to admit his clerk, or unto the metro- 
politan: a perfon recovers an advowfon, and fix months 
pafs; yet if the church be void, the patron may have a 
writ to the bifhop; and if the church is void when the 
writ comes to the bifhop,. the bifhop is bound to admit 
his clerk. 7 H. 8. 14 H. 4. Where a man recovers 
againft another than the bifhop, this writ fhall go to the 
bifhop; and the party may have an alias and a pluries, if 
the bifhop do not execute the writ, and an attachment 
againft the bifhop, if need be. New Nat. Br. 84. Ina 
quare impedit betwixt two ftrangers, if there appears to 
the court a title for the king, they fhall award a writ 
unto the bifhop, for the king. 

Bomittendo in focium, A writ for affociating certain 
perfons to juftices of affize. Reg. Orig. 206. Knights 
and other gentlemen of the county are ufually affociated 
with judges in holding their a/fzes on the circuits. 

Bonichiled, From the Latin zz4i/, written of old Nichil, 
and fignifies annulled, cancelled, or made void. Stat. 
28 Hen. 8. 


before the king grants certain liberties, as a fair, market, 
&c. which may be prejudicial to others: it is dire&ted to 


to grant a market, fair, &c. Terms de Ley 25. 

Stat. 27 Ed. 1. fiat. 2. fe@. 1. ordains, that fuch as 
would purchafe new parks foall have writs out of Chancery 
to inquire concerning the fame, y 

Seé&t. 4. In like manner they fhall do that will purchafe 
any fair, market, warren, or other liberty. 

This writ is likewife ufed to inquire of lands given in 
mortmain to any houfe of religion, &c. And it is a da- 
mage to the country, that a freeholder who hath fufficient 
lands to pafs upon affifes and jury, fhould alien his lands 
in mortmain, by which alienation his heir fhould not 
have fufficient eftate after the death of the father to be 
{worn in affizes and juries. F. N. B. 121. 

The writ ad guod damnum is alfo had for the turning 
and changing of antient highways; which may not be 
done without the king’s licence obtained by this writ, on 
inquifition found that fuch a change will not be detri- 
mental to the public. Vaugh. Rep. 341. Ways turned 
without this authority, are not efteemed highways fo as 
to oblige the inhabitants of the hundred to make amends 
for robberies; nor have the fubjeéts an intereft therein to 
juftify going there. 3 Cro. 267. If any one change an 
highway without this authority, he may ftop the way at 
his pleaiure. But fee the ftatute 8 & 9 W. 3. c. 16. for 
enlarging of highways by order of juftices of peace, Ge. 
Where any common highway fhall be inclofed after’ a 
writ of ad quod damnum executed, any perfon aggrieved 
by fuch inclofure may complain to the juftices at the next 
quarter-feffions; but if no fuch complaint or appeal be 
made, then the inguifition and return, recorded by the 
clerk of the peace, fhall be for ever binding. 8&9 
W. 3 ; 
The river Thames is an highway, and cannot be diverted 


to be by patent of the king. Noy 105. 

If there be an ancient trench or ditch coming from the 
fea, by which boats and veffels ufed to pafs to the town, 
if the fame be /opfed in any part by outragioufnefs of the 

fea, 


to be deprived. 5 Co. 58. a. Or if he be illiterate. _ 


Ad quod Damnum, Is a writ which ought to be iffued © 


the herif to inquire what damage it may do, for the king | 


without an ad quod damnum, and to do fuch a thing ought ~ 
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fea, and a man will /ue to the king to make a new trench, 
and to ftop the antient trench, &c. they ought firft to fue a 
writ of ad quod damnum, to enquire what damage it will 
be to the king or others. F..N.B. 225. E. 


And if the king will grant to any city the afie of 


bread and beer, and the keeping of weights and meatures, 
an ad quod damnum fhall be firt awarded, and when the 
fame is certified, &c. then to make the grant. F. N.B. 
225: E: j 
It appears by the writs in the Regifter, that in antient 
times, upon every grant, confirmation, Jc. or licence 
made by the king, firt a writ ad quod damnum was to be 
awarded, to inquire of the truth thereof, and what da- 
mage the king might have. by the fame: but now the 
practice is contrary; and in the patents of common grants 
` of licence, are put in the end thefe words—Et hoc abfque 
aliquo brevi de ad quod damnum, feu aliquibus aliis bre- 
vibus five inquifitionibus aut mandatis Juperinde habend. 
ae aut profequend. &c. Vide Com. Dig. 1 V. 302, 
Je 


Bozettare, addrefare, i. €. ad refum ire, reéo ftare, 
To do right, fatisfy, or make amends. Geru. Dorobern. 
anno 1170. 

Bd terminum qui preteriit, A writ of entry, that lies 
for the leffor and his heirs, where a leafe has been made 
of lands or tenements for term of life, or years; and af- 
ter the term is expired, the lands are withheld from the 
Jeffor by the tenant, or other perfon that poffeffeth the 
fame: and it likewife lies for the heir of the leffor. 
PANS B. ZOL 

Now by fat. 4 Geo. 2. c. 28. Tenant wilfully hold- 
ing over, after demand and notice in writing for de- 
livering pofléfion, fhall pay double the yearly value. 

Wobent, (adventus) A time containing about a month 
preceding the feaft of the nativity of our Saviour Chrif. 
It begins from the Sunday that falls either upon St. 4n- 
drew’s day, being the 30th of November, or next to it, 
and continues to the featt of C4ri/?’s nativity, commonly 
called Chrifimas. Our anceftors fhewed great reverence 
and deyotion to this time, in regard to the approach of 
the folemn feftival: for iz adventu domini nulla afifa debet 
capi. Int. placita de temp. regis Jokan: Ebor. 126. 
But the ftatute Weft. 1. cap. 48. ordained that notwith- 
ftanding the ufual folemnity and times of reft, it fhould 
be lawful (in refpect of juftice and charity, which ought 
at all times to be regarded) to take affifes of novel diffeifin, 
mort d’ anceffor, Sc. in the time of Advent, Septuagefima, 
and Lent. This is alfo one of the feafons, from the be- 
ginning of which to the end of the oétaves of the Fpi- 
pheny, the folemnizing of marriages is forbidden, with- 
out {pecial licence, as we may find from thefe old verfes, 


Conjugium adventus prohibet, Hilarique relaxat ; 
Septuagena vetat, Jed Pafchæ oftava reducit ; 
Rogatio vetitat, concedit trina poteftas. 


Bod bentrem Bnf{piciendum, A writ mentioned in the 
flatute 12 Ed. 2. See Ventre Infpiciendo, by which a wo- 
man is to be fearched, whether fhe be with child by a 
former hufband, on her withholding lands from the 
heir. s 

Bodbenture, A thing fent to fea, the adventure whereof 
the perfon fending it, ftands to out and home. Lex Mer- 
cat. Vide Aventure. 

Boultery, (adulterium, quafi ad alterius thorum) Anno 
1 Hen. 7. cap. 7. and in divers old authors termed ad- 
‘wowtry, is the fin of incontinence between two married 
perfons ; and if but one of the perfons be married, it is 
neverthelefs adultery: but in this lat cafe it is called 
fingle adultery, to diftinguifh it from the other, which is 
double. This crime is feverely punifhed by the laws of 
God, and the antient laws of the land: the Julian 

„law, among the old Romans, made it death; but in 
‘Mnoft countries at this time the punifhment is by 
fine, and fometimes banifhment: in Exgland it is pu- 
‘nied by fine, penance, Ge. King Edmund, a Saxon, 
Leg. Juar’, cap. 4. Adulterium affict jufit inftar homicidii. 
And Canutus t.e Dane, Hominem adulterum in exilium rele- 
gari jufit, feminam nafum S aures præcidi. Leg. par. 2. 
¢, 6, & ¢. 50. Leg, Hen. 1. cap. 12.—Rex, Ge Vic. 
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South’ton, Precipimus tibi quod diligenter inquiri facias per 
legales homines de vifn. Candeur. fi Robergus Pincerna 
habens fufpedtium Will. Wake qui cum uxore Jua adulterium 
committeret, prohibuit ei ingreffum domus fue, & fi idim 
Will. poft prohibitionem illam domum ipfius Roberti ingreffus 
adulterium predidium commifit, inde prefatus Robertus 
mentula eum privavit, & fi inquifitio dederit, quod ita fit, 
tunc eidem Roberto & Juis qui cum eo erant ad hoc faciend. 
terr. & catalla fua occafione illa in manum noftran: feifita, 
in pace efè facias, donec aliud inde tibi pretipimus, Se. 
Clauf. 14. Joh. m. 2. Perhaps this might be in fome 
meafure agreeable to a law made by William the Con- 
queror, that whoever forced a woman fhould lofe his ge- 
nitals, the offending parts. 

Before the ftatute 22 Car. 2. which makes malicious 
maiming felony, it was a queftion, whether cutting off 
the privy members of a man, taken in adultery with an- 
other man’s wife, was felony or not? For according to 
Bratton, /equitur pana aliquando capitalis: but anuo 13 
H. 3. one Fohn, a monk, being taken by Henry Hull in 
the aét with his wife, he cut off the privy members of the 
monk, and was only indiéted for amaihem. 3 /z/?. 118. 
If a wife elope from her hufband, and live with the adul- 
terer, (without being reconciled to the hufband) fhe {hall 
forfeit her dower. 1 Inf. 36. 2 Inf. 435. And there 
is a notable caufe concerning Margaret, the wife of Jobn 
de Camois, who with her hufband’s confent lived in adal- 
tery with Sir William Pannel, yet loft her dower. 2 Infi. 
Adultery being a thing temporal, as well as fpiritual, is 
againft the peace, Ge. 

Bobocate, Is the patron of a‘caufe aflifting his client 
with advice, and who pleads for him: it is the fame by 
the Civil and Ecclefiaftical laws, as a counfellor by the 
common law. The ecclefiaftical, or church advocate, 
was originally of two forts; either an advocate of the 
caufes and intereft of the church, retained as a counfellor 
and pleader of its rights; or an advocate, or patron of 
the prefentation and advowfon. Both thefe offices at firft 
belonged to the founders of churches and convents, and 
their heirs, who were bound to protect and defend their 
churches, as well as to nominate or prefent to them,.— 
As Ailwin, founder of Ram/fey abbey, proruit in medium, fe 
Ramefienfis ecclefie advocatum, fe pofefionum ejus tutorem 
allegans. Lib. Ramef. Jet. 4g. But when the patrons 
grew negligent in their duty, or were not of ability or 
intereft in the courts of juitice, then the religious began 
to retain law advocates, to folicit and profecute their 
caufes. Vide Spelman. 

Advocati, Were thofe which we now call patrons of 
churches, and referved to them, and their heirs, a liberty 
to prefent a perfon on any avoidance. Blount. 

Apdvocatione Mecimarum, A writ that lies for tithes, 
demanding the fourth part, or upwards,’ that belong to 
any church. Reg. Orig. 29. 

Advoto, (advocare) To juftify or maintain an at for- 
merly.done. For example: one takes a diftrefs for rent, 
and he that is diftrained fues the replevin: now the di- 
ftrainer, juftifying or maintaining the at, is faid to advow 
or avow : and hence comes advowant and advowry. Old 
Nat. Br. 43. Now called avowant and avonwry, the d 
being dropped in /pelling, as well as in pronunciation. ‘The 
fignification of this word is alfo to bring forth any thing: 
antiently when ftolen goods were bought by one, and fold 
to another, it was lawful for the right owner to take them 
wherever they were found; and he in whofe poffeffion 
they were found, was bound adwocare, i, e. to produce 
the feller to juftify the fale; and fo on till they found the 
thief. Afterwards the word was taken for any thing 
which a man acknowledged to be his own, or done by 
him, and in this fenfe it is mentioned in Fleta, lib. 1. 
cap. 5. par. 4. Si vir ipfum in domo fua fufceperit, nu- 
trierit &9 advocaverit flium fuum. See Avow2y, 

Bovotoee, or avowze, (advocatus) Is ufed for him that 
hath right to prefent to a benefice: and by 25 Ed. 3. flat. 
5. we find advowee paramount is taken for the king, the 
higheft patron.—Advocatus ¢f ad. quem pertinet jus advo- 
cationis alicujus ecclefie, ut ad ecclefiam, nomine proprio non 
alieno, poffit prafentare. Fleta, lib. 5. c. 14. 

Bovowflon, (advocatic) Signifies the right of prefen- 
tation to a church or benefice; and he who hath this right 


to 
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to prefent is ftiled patron: becaufe they that originally ob- 
tained the right of prefentation to any church, were main- 
tainers of, or benefactors to the fame church. When the 
Chriftian religion was firft eftablithed in England, kings 
began to build cathedral churches, and to make bifhops ; 


and afterwards, in imitation of them, feveral lords of 
manors founded particular churches on fome part of their 
own lands, and endowed them with glebe, referving to 


themfelves and their heirs a right to prefent a fit perfon 


to the bifhop, when the fame fhould become void: and 
this is called an advow/ox, and he that hath this right of 
prefentation is termed the patron, it being prefumed that 
he who founded the church will avow and take it into 
his, protection, and be a patron to defend it in its juft 
1 Nel; Abr. 184. See farther as to the origin 


rights. 
of Jay-patronages, Wilfon Rep. part 2. 183. 
Under this head it may bé proper 


I. To confider the feveral kinds of advow/on: 
Il. How advow/ons may lapje. 
Ill. How they may be gained by ufurpation. 


I. Advowfons are of two kinds; appendant, and in grofs: 
Appendant, is a right of prefentation dependant upon a 
manor, lands, @&c. and paffes in a grant of the manor as 
incident to the fame; and when manors were firft created, 
and Jands fet apart to build a church on fome part thereof, 
the advow/on or right to prefent to that church became 
appendant to the manor. Advow/on in grofs is a right 
fubfitting: by itfelf, belonging to a per/oz, and not toa ma- 
nor, lands, &c. So that when an advow/on appendant is 
fevered by deed or grant from the corporeal inheritance 
to which it was appendant, then it becomes an advow/on 
ih grofs... 1 Lafi. 121, 122. 

If he that is feifed of a manor, to which an 4dvowfon 
is appendant, grants one or two acres of the manor, toge- 
ther with the advowfon ; the advowfon is appendant to 
fuch acre ; efpecially after the grantee hath prefented. 
Wathon s Compleat Incumbent, c. 7. 

But this feoffment of the acre with the advowfon ought 

to be by deed, to make the advowfon appendant ; and the 
acre of land and the advowfon. ought to be granted by 
the Jame claufe in the deed; for if one having a manor 
with an advowfon appendant, grant an acre parcel of 
the faid manor, and by another claufe in the fame deed 
grants the advowfon ; the advowfon in fuch cafe fhall not 
pafs as appendant to the acre: but if the grant had been 
of the zztive manor, the advowfon would pafs as appen- 
dant. So if a hufband, feifed in right of his wife of a 
manor to which an advowfon is appendant, doth alien the 
manor by acres to divers perfons, faving one acre; the 
advowfon fhall be appendant to that acre. Or if a Jefiee 
for life of a manor to which an advowfon belongs, alicn 
one acre, with the advowfon appendant, the advowfon 
is thereby appendant to that acre. Wat/: c. 7. 
"The right of advowfon, tho’ appendant.to a manor, 
caltle, or the like, may be fevered from. it; and being 
fevered, becomes an advow/on in grofs; and this may be 
effected divers ways: as, 1. If a manor or other thing to 
which ‘it is appendant is granted, and the advowfon ex- 
cepted. 2. If the advowfon is granted alone, without 
the thing to which it was appendant. 3. If an advowfon 
appendant is prefented to by the patron, as an advowfon 
in grofs. Gibf. 757. wy 3 

A difappendancy may alfo be temporary ; that is, the 


appendancy, tho’ turned into grofs, may return: as, 1. If 


the advowfon is excepted in a leafe of a manor. for life; 
during the leafe, it is in grofs, but when the leafe expires 
it is appendant again, 2. If the advow/fon is granted for 
life, and another enfeoffed of the manor with the appur- 
tenances; in fuch cafe the reverfion of the advowfon 
pafleth, and at the expiration of the grant it fhall be 
appendant, and fo in other cafes. 

But in cafe of the king, by the ftatute of prerogativa 
regis, 17 Ed. 2, c. 15. When the king giveth or granteth 
land or à manor with appurtenances ; without he make ex- 
prefs mention in his deed or writing, of advowyfon of churches 
when they fall, belonging to-fuch manor or land, at this day 
the king referveth to himfelf Juch advowfons, albeit that 
among other perfons it hath been obferved other-wife. 

l 


A D y 


But when he reforeth, as in cafe of the reftitution of a 
bifhop’s temporaltics; then advowfons pafs without ex- 
prefs mention, or any words equivalent thereto. 10 Co 


The law, in the cafe of a common perfon, is thus fet 
down by Rolle, out of the antient books: If a man feifed 
of a manor to which an advowfon is appendant, aliens 
that manor, without faying with the appurtenances (and 
much more without xzaming the advowfon) yet the ad- 
vowfon fhall pafs ; for ’tis parcel of the manor. 2 Rol. 
Abr. 60. 

An advowfon being an inheritance incorporeal, and ly- 
ing in manual occupation, cannot pafs by livery; but may 
be granted by deed, or by will, either for the inheritance, 
or for the right of one or more turns, or for as many 
as fhall happen within a time limited. 

But this general rule, with regard to advowfons in 
grofs, next avoidances, and the like, is to be underftood 
with two limitations. : ý 

Firft, That it extends not to ecclefiaftical perfons of 
any kind or degree, who are feifed of advow/ons in the 
right of their churches; nor to maftets and fellows of col- 
leges, nor to guardians of hofpitals, who are feifed in 
right, of their houfes; all thefe being reftrained (the 
bifhops by the 1 Eliz. cap. 19. and the reft by the 13 žig. 
cap.10.) from making any grants but of things corporeal, 
of which a rent or annual profit may be referved; and 
advowfons and next advoidances, which are incorporeal 
and lie in grant, cannot be of that fort; and therefore 
fuch grants, however confirmed, are void againft the fuc- 
ceffor ; tho’ they have been adjudged to be good againft 
the grantors (as bifhop, dean, mafter, or guardian) during . 
their own times. 

Corporeal hereditaments are faid to lie in livery (as 
actual poffeflion may be given of them). Incorporeal are 
faid to lie in grant (for the reverfe of the preceding rea- 
fon). And they pafs merely by the delivery of the deed. 
Vide Bradon, l. 2. ¢ 18.  Black/fone’s Commentaries, 
MLSE OF 

Secondly, Where the right of granting is abfolute and 
indifputable ; yet a grant cannot be made by a common 
perfon, whilit the church is void, fo as to be intitled 
thereby to fuch void turn; for however the avoidance 
that fhall happen next after, or the inheritance of the ad- 
vowfon, may be granted when the church is void; the 
void turn itfelf (b.ing’a mere fpiritual thing and annexed 
to the perfon of the patron) is not grantable: it is then 
(as the law books fpeak) a thing in power and authority, 
a thing in action and effet; the execution of the advow- 
fon, and not the advow/on. This is the doctrine and 
language of all the books; which alfo fay, that if two 
have a grant of the next avoidance, and one releafeth all 
right and title to the other while the church is void: fuch 
releafe for the fame reafon is void. But all this is to be 
underftood of common perfons only, and not of the king, 
whofe grant of a void turn hath been adjudged to be 
good. Gidfi758. Watf. c. 10. t 
And with refpe&t to clergymen, it is to be obferved, 
that by 12 Ann. frat. 2. © 12. they are prohibited from 
purchafing the next avoidances of livings. 

But this act being only reftri€tive upon clergymen, 
all other perfons continue to purchafe next avoidances 
as they did before, and prefent thereunto as they think 
proper. ‘ ; 

As to advowfons in grofs, there cannot be any defcent 
thereof from the brother to the fifter of the intire blood, 
where there is a brother of the half blood; but the fame 
fhall defcend to the brother of the half blood, unlefs the. 
firit had prefented to it in his life time, and then it fhall 
defcend to the fifter, fhe being the next heir of the intire 
blood. Warf. c. 8. We take it for granted, that in this 
cafe the brother of the half blood muft take as heir of the 
anceffor, who laft prefented, he being, by the exercife of 
that right, &%c. the perfon laft aétually feifed. 

So if one be feifed of an advowfon in fee, and the 
church doth become void, the void turn is a chattel; and 
if the patron dieth before he doth prefent, the avoidance 
doth not go to his heir, but to his executor. Way. 
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But if the incumbent of 4 church be alfo feifed in fee 
of the advowfon of the fame church, and die; his heir, 
and not his executors, fhall prefent; for altho’ the ad- 
vowfon doth not. defcend to the heir at the death of the 
anceftor, and by his death the church become void, fo 
that the avoidance may be faid in this cafe to be fevered 
from the advowfon before it defcend to the heir, and 
vefted in the executor; yet both the avoidance and de- 
fent to the heir happening at the fame inftant; the title 
of the heir hall za preferred as the more antient and 
worthy. Wat/. c. 9. 

By lait will and teftament, the right of prefenting to 
the next avoidance, or the inheritance of an advow{on, 
may be devifed to any perfon; and if fuch devife be made 
by the incumbent of the church, the inheritance of the 
advowfon being in him, it is good, tho’ he die incum- 
bent; for altho’ the teltament hath no effect but by the 
death of the teftator, yet it hath an inception in his life 
time. And fo it is, tho’ he appoint by his will who 
fhall be prefented by the executors, or that one executor 
fhall prefent the other, or doth devife that his executors 
fhall grant the advowfon to fuch aman. Wat/. c. 10. 

Allo advowy/ons are either prefentative, collative, or do- 
native. 

An advowfon pre/entative is, where the patron does pre- 


„fentor offer his clerk to the bifhop of the diocefe, to be 


‘gnitituted in his church. + 
This may be-done either by word or writing. "The 
king may prefent by word, or in writing under any feal ; 
who otherwife cannot do any legal act, “but by matter of 
record. But where an aggregate corporation doth prefent, 
it muft be under feal. ‘The prefentation to a vicarage 
doth of common right belong to the parfon. If a feme 
covert hath title to prefent, the prefentation muft be by 
hufband and wife, and .in both their names, except in 
cale of the gueen confort.: Wood's Inf. 155, Se. 
| And if a feme covert is feifed of an advowfon, and the 
church becometh void, and the wife dieth, the hufband 
thall prefent to the advowfons A guardian by focage or 
by nurture cannot prefent to a vacant living in right of 
the heir, or in his name, becaufe he can make no benefit 
of it, or account for it, though it is fometimes practifed, 
and made good by time. ‘Therefore the eee fhall pre- 
dent of whatfoever age. Vide Co.\Lit. 17. If a com- 
mon patron prefents firft one clerk, and ve another, 
the bifhop may inftitute which he pleafes ; ; unlefs he re- 
vokes the prefentation of one of them before he is ad- 
mitted by the bifhop. If there is a right of nomination 
an one, and a right of prefentation in another, to the 
dame benefice; he that has the right of nomination is 
the true patron, and the other is obliged to prefent the 
clerk which is nominated. Jd. 156. 

An advowfon collati-ve is that advowfon which is lodged 
in the bithop ; for collation is the giving of a benefice by 
«a bifhop, when he is the original patron thereof, or he 
gains a right by Jap/e. 


Inftitution is given by the bifhop upon a prefentation of 


a patron; but collation- is an immediate inftitution, be- 
‘eaufe. the bifhop is both patronand ordinary. Inftitution 
‘and collation are in effe&t (for the moft part) the fame, and 
- are terms made ufe of to diftinguith the per/ous, who have 
the power to be/fow'the benefice.’ (But where they differ, 
fee of Lapfe and U/urpation poftea). Id. 157, Se. 
An advowfon doxative is, when the king or other pa- 


. tron (in whom the advowfon of the church is lodged) 
` -does, by a fingle donation in writing, put the clerk into 


“pofiefion, without prefentation, inftitution, or induction. 
‘Donatives are either of churches parochial, chapels, pre- 
bends, c. and. may be.exempt from all ordinary jurif- 
dictions, fo that the ordinary cannot vifit them, and 
-confequently cannot. demand procurations. If the true 
“patron of a church or chapel donative doth once prefent 
«to the ordinary, and his clerk is admitted and inftituted, 
it becomes a church prefentative, and fhall never have 
-the privilege of a donative afterwards. Yet if a ftranger 

-prefents to fuch a donative, and inftitution i is given, all 
as void. Id. 158. 

The ae of fice defcends to the heir (the anceftor 
dying feifed, where the church became void in his life 
time) and not to the executor, which it would had it 
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|been a prefentative beneñce. 


of a donative from his turn in this cafe. 
of a donative can never be put out of pofieffion by an 


ufurpation: 1d: 


a quare impedit brought. 


Advow/fon. 
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There’s not any cafe in the books to exclude the heir 
And a patron 


ibid. 
Advow/fons were formerly mòt of them appendant to 


manors, and the patrons parochial barons ; the lordthip 
of the manor, and patronage of the church were feldom 
in different hands till adwcw/ons were given to religious 
houfes ; 
the advow/on of the church have been divided; and now 
not only lords of manors, but mean perfons have, by 
purchafe, the dignity of patrons of churches, to the great 
prejudice thereof. 
tronage is a real right fixed in the patrons gr founders, 
and their heirs, wherein they have as abfolutée a property 
as any other man hath in his lands and tenements: for 
adwow/ons are a temporal inheritance, and lay fee; they 
may be granted by deed or will, and are affets in the 
hands of heirs or executors. 
may be fuffered of an advowy/on ; a wife may be endowed 
of it; a hufband tenant by the curtefy ; and it may be 
forfeited by treafon or felony. 
If an advowy/on defcends to coparceners, and the church; 
after the death of their anceftors, becomes void, the eldett 
fifter fhall firft prefent. 
parceners, jointenants, &c. are feifed of an advowfon, and. 
partition is made to prefent by turns, each fhall be feifed 
of their feparate eftate. 


but of late times the lordfhip of the manor and 


By the common law the right of pa- 


1 Inf. 119. A recovery 
1 Rep. 56. 10 Rep. 55. 
And when co- 


13 Eels cge fis 


7 Ann. c. 18. 
Perfons feifed of adwowy/ons, being papilts, are difabled 


to make prefentations, and the chancellors of the univer- 
fities fhall prefent. 


tions to advow/ons, &c. for money or other reward, fhalk 
be void, ec, 


1W.& M. cap. 26: And prefenta- 


Stat. 31 Eliz. ¢ 
Befides the ftatutes above taken notice of, there are fe 


veral other ftatutes ref{pecting this title, which will more 
properly be treated of under the particular heads of 
Darrein Prclenement, Maple, Peclentation, Duare 
impedit, Simonp, Wiurpation, &c. 


H. How advow/ons may lapfes — 
A Japfe is a title given to the ordinary, to collate to a 


church, by the neglect of the patron to prefent to it 
within fix months after avoidance. 
lution of aright of prefenting from the patron to the 
bifhop; from the bifhop to the archbifhop ;-from the 
archbifhop to the king. The term in which the title by 
lapfe commences from one to the other fucceflively 
is fix months, or half a year according to the calendar, 
not accounting twenty-eight days to the month, as in 
other cafes, becaufe this computation is by the Ecclefiaf- 
tical law, and becaufe tempus femeffre, in the ftat. of 


Or a lapje is a devo- . 


Weft. 2. chap. 5. is intended of half.a year, the whole 


year containing 365 days, which being divided, the half 


year for the patron to prefent is 182 days. The day 


in which the church becomes void is not to be reckoned 
as part of the fix months. 
the law on this head, fee title Lapè. 


Wood's Infi. 160. But for 


Il. How they may be gained by ufurpation. 
An u/urpation muft commence upon a prefentation, hot 
a collation, and is fettled by inftitution fix months before 
But as to this head. fee title 
Ujurpatien and Quare impedit. Vide Com. Dig. 1 V. tit. 


Aodvoinfon of the MWoiety of the Church, (advocatio 


medtetdtis ecclefiz) Ts where there are two,feveral patrons 


and two feyeral incumbents in one and the fame church, 
the one of the one moiety, the other of the other moiety 
thereof. Co. Lit.17.6. Medieras advocationis, amoiety of the 
advow/on, is where two muf join in the prefentation, and 
there is but one incumbent; as where there are. two 
parceners: and though they agree to prefent by turns, 
yet each of the but the moiety of the church. 1 
Inft. 17.6. But'vide 7 4nn.c. 18. 

Aovotofon of Religious Boules, Where any perfons 
founded any hou/é of religion, they had thereby the advoa- 


Jon or patronage thereof, like unto thofe who built and 


And fometimes thefe patrons 


endowed parifh churches. 
I had 


Ay ant oe 


had the fole nomination of the abbot, or prior, &e. 
either by inveititure or delivery of a paftoral ftaff; or by 
direét prefentation to the diocefan; or if a free eleétion 
were left to the religious, a conge d’eflire, or licence for 
ele&tion, was firft to be obtained of the patron, and the 
elect confirmed by him. Kennet’s Paroch. Antiq: 147, 
163. 

Aerie, (aerie accipitrum) airy of gofhawks, is the pro- 


per term for hawks, for that.which of other birds we call 
And it is generally faid to 


aneft. . Stat. 9 H. 3. c. 12. 
come from the French word aere, a hawk’s neft. The li- 
berty of keeping thefe aeries of hawks was a privilege, 
granted to great perfons: and the preferving the aeries in 
the king’s forefts was one fort of tenure of lands by fer- 
vice. Anno 20 Ed. 1. 
ras in Raghton, Sc. per ferjantiam cuftodiendi aerias auftur- 
corum domini regis. 

Afimatio Capitis, (pretium hominis) King Athelfane 
ordained that fines fhould be paid for offences committed 
againtt feveral perfons according to their degrees and qua- 
lity, by efimation of their beads. Cref. Ch. Hift. 834. 
Leg. Hen. 1. 


Ætate Pzobanda, A writ that lay to inquire, whether 
the king’s tenant holding in chief by chivalry, was of 


full age to receive his lands into his own hands. It was 
directed to the efcheator of the county ; but is now dif- 
ufed, fince wards and liveries are taken away by the fa- 
tute. Reg. Orig. 294. 

Affeerers, (afferatores) From the Fr. afier, to affirm. 
They are thofe that in courts-leet upon oath fettle and 
moderate the fines and amercements impofed on fuch per- 
fons as have committed faults arbitrarily punifhable, viz. 
that have no exprefs penalty appointed. by ftatute: and 
they are alfo appointed for moderating amercements in 
courts baron. The perfons nominated to this office af- 
firm upon their oaths what penalty they think in con- 
fcience ought to be inflicted on the offenders. This 
word is ufed Stat. 25 Ed. 3. c. 7. Where mention is 
made, that the juftices before their rifing in every feffions 
fhall caufe the amerciaments to be affeered. And this 
feems to be agreeable to Magna Charta, by which it is 
ordained, that perfons are to be amerced after the man- 
ñer of the fault; and the amerciaments fhall be affefled by 
the oath of honeit and lawful men of the vicinage. g 
Hen. 3.. cap. 14. Vide Com. Dig. 4 V. 139. tit. Lect, 
tO. 2) 

Afiance, The plighting of troth between a man and a 
woman, upon agreement of marriage: it is derived from 


the Latin word afidare, and fignifies as much as fidem ad 


alium dare. Lit. fe&. 39. 

Wfidare, To plight one’s faith, or give, or fwear fealty, 
7. e. fidelity. MS. Dom. de Farendon 22. 

Aidatio Dominou, An oath taken by the lords in 
parliament, anvo 3 Hen. 6. Rot. Parl. 

Afidatus, Signifies a tenant by fealty,’ alfo a retainer. 
—Affidatio accipitur pro mutua fidelitatis connexione, tam 
in Jponfaliis, quam inter dominum &. vafalum—proles de 
afidata F non maritata, non eff heres. MS. Arth. 
Trevor Ar. Vide, Spelm. 

Bfidart, u affidari ad arma, to be muftered and in- 
rolled for foldiers upon an oath of fidelity. Dom. de Fa- 
rendon MS. 55. 

BHdavit, Signifies in law an oath in writing; and to 
make afidavit of a thing, is to teftify it upon oath. An 
afidavit, generally {peaking, is an oath in writing, fworn 
before fome perfon who hath authority to adminifter fuch 
oath: and the true place of habitation, and true addition 
of every perfon who fhall make an affidavit, is to be in- 
ferted in his afidavit. 1 Lill. Abr. 44, 46. Affidavits 
ought to fet forth the matter of fact only, which the party 
intends to prove by his afidavit ; and not to declare the 
merits of the caufe, of which the court is to judge. 21 
Car.1. B. R. The plaintiff or defendant may take 
afidavit in a caufe depending ; yet it will not be admit- 


ted in evidence at the trial, but only upon motions, © 


1 Lill. 44. When an affidavit hath been read in.court, it 
ought to be filed, that the other may fee it, and take a 
copy. Paj/ch. 1655. An affidavit taken before a matter 
in Chancery will not be of any force in the court of King’s 
Bench, or other courts, nor ought to be read there; for it 


Simon de Raghton SF al tenent ter- 
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ought to be made before one of the judges of the court 
whetein the caufe isdepending. Style’sRep.455. But by 
Stat. 29 Car. 2. c. 5. The judges, Gc. of the courts at 
Weftminfer by commifiion may impower perfons in the 
feveral counties of England to take affidavits concerning 
matters depending in their feveral courts, as mafters in 
Chancery extraordinary ufed to do. Where affidavits are 
taken by commiffioners in the country, according to the 
ftatute 29 Car. 2. and ’tis exprefs’d to be in a caufe de- 
pending between two certain perfons, and there is no 
fuch depending, thofe affidavits cannot be read, becaufe 
the commiflioners have no authority to take them; (and 
for that reafon the party cannot be convicted of perjury 
upon them) ; but if there is fuch a caufe in court, and 
affidavits taken concerning tome collateral matter, they 
may be read. Salk. 461. 


Afidavits are ufually for certifying the fervice of prod 


cefs, or other matters touching the proceedings in a 
caufe. 

If a perfon exhibits a bill for the difcovery of a deed, 
and prays relief thereupon, he muft annex an affidavit to 
his bill, that he has not fuch deed in his poffeffion, or that 
it is not in his power to come at it; for otherwife he 
takes away the jurifdiction of the common law courts, 
without fhewing any probable caufe why he fhould {ue 
in equity. 1 Chan. Ca. 11, 231. 1 Vern. 59, 1805 
247 x 

But if he feeks difcovery of the deed only, or that it 
may be produced at a trial at law, he need not annex 
fuch affidavit to his bill; for it is not to be prefumed that 
in either of thefe cafes he would do fo abfurd a thing, 
as exhibit a bill, if he had the deed in his poffeifion. 
1 Vern. 180, 247. : l 

In bills of interpleader, the party who prefers it muft 
make affidavit that he does not collude with either of the 
other parties, 1 Mew dbr. 66. 

An affidavit muft fet forth the matter pofitively, and 
all material circumftances attending it, that the court 
may judge whether the deponent’s conclufion be juft or 
not. r New Abr. 66. 

And therefore, on motion to put off a trial for want 
of a material witnefs, it muft appear that fufficient enə 
deavours were made ufe of to have him at the time ap- 
pointed, and that he cannot poffibly be prefent, though 
he may on further time given. Farrefl. 121. Comb. 
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» Upon a rule to thew caufe, the plaintiff offered feveral 


new affidavits, and this diverfity was taken, «x. , where 
they contain new matter, and where they tend only to 
confirm what was alledged and fworn when the rule was 
made; in the latter caie they may be read, not in the 
former. 1 Salk. 461. 

There being one affidavit againft another relating to a 
judgment, the matter was referred to a trial at law upon 
a feigned iffue, to fatisfy the confcience of the court as to 
the fact alledged. Comberd. 399. See Stat. 17 Geo. 2. 
c. 7. for taking and fwearing affidavits to be made ufe of 
in any of the courts of the county palatine of Lanca/ier. 
Vide as to modern determinations in feveral cafes relative 
to affidavits, Wilfon’s Rep. part 1 231, 279, 3355 part Ze 
P21, 094, EAE 

-In what cafes afidavits are made neceffary by ftatute, 
fee titles Bbatement, Wail, 

ABffinage, (Fr. affinage) Refining of metal, purgatio 
metalli; inde, fine and refine. 

Bir, (afirmare) Signifies to ratify or confirm a for- 
mer law or judgment: fo is the fubftantive afirmance ufed. 
anno 8 Hen. 6. c. 12. And the verb itfelf by Wej? s Sym- 
bol. part 2. tit. Fines, fe. 152. 19 H. 7. cap. 20. 

Affirmation, An indulgence allowed by law to the 
people called guakers, who in cafes where an oath is re- 
quired from others, may make a folemn affirmation that 
what they fay is true; and if they make a falfe affirmation, 
they are fubject to the penalties of perjury: but this re- 
lates only to oaths to the government, and on public oc- 
cafions; for quakers may not give te{timony in any cri- 
minal caufe, ec. Stat. 7 &F 8 W. 3..c. 34. and Stat. 22 
G. 2. c. 46. See Quakers. Butif a quaker will fubmit 
to take the ufual oath, he may give evidence in a criminal 


caufe. 
Bfozare, 
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` Bffozare, To fet a value or price on a thing. Et quod 
amerciament. predi@or. tenentium afforentur EF taxentur per 
Jacramentum parium. Charta anno 1316. apud Thorn. 
Du Cange. 

Bfforzatus, Appraifed or valued, as things vendible in 
a fair or market. — Retinuit rex poteftatem pardonandi ei 
omnimoda amerciamertta tam aftorata, quam non aftorata, 
tam de fe quam de omnibus hominibus, Cartular. Glafton. 
MS. f. 58. 

Biforciament, (afforciamentum) A fortrefs, ftrong hold, 
or other fortification.—Pro reparatione murorum  aliorum 
afforciamentorum di@e civitatis, Jc. Pryn Animad. on 
Coke, fol. 184. 

Bffozciare, To add, increafe, or make ftronger. 
Cum juratores in veritate dicenda funt fibi contrarii, de con- 
Jiio curie afforcietur affifa, ita quod apponantur alii juxta 
numerum majoris partis que diffenferit. Bratt. lib. 4. c. 
1g. viz. Let the witnefles be increafed. 





Wozet, (afforefare) To turn ground into a foreft. , 


Chart. de Foref?. c.1. When foreft ground is turned from 
foreft to other ufes, it.is called difaffareffed. Vide Forett. 

Bfiray, Is derived from the Fr. word effrayer, to 
affright, and it formerly meant no more; as where per- 
fons appeared with armour or weapons not ufually worn, 
to the terror of others. Stat. 2 Ed. 3. c. 3. But now 
it fignifies a fkirmifh or fighting between two or more, 
and there muf be a ftroke given, or offered, or a weapon 
drawn, otherwife it is not an afray. 3 Inf. 158. An 
affray is a public offence to the terror of the king’s subjects, 
and fo called, becayfe it affrighteth and maketh men afraid. 
3 Inf. 158. 

From this laft definition it feemeth clearly to follow, 
that there may be an afault, which will not amount to 
an afray; as where it happens in a private place, out of 
the hearing or feeing of any, except the parties concerned, 
in which cafe it cannot be faid to be to the terror of the 

people. r Hawk. 134. ; 

Alfo it is faid, that no quarrelfome or threatening 
words whatfoever fhall amount to an affray; and that no 
one can juftify laying his hands on thofe who fhall barely 

` quarrel with angry words, without coming to blows; yet 
it feemeth, that the conflable may, at the requeft of the 
party threatened, carry the perfon who threatens to beat 
him before a juftice in order to find fureties. 1 Haws. 
pK die 
Tip, it is certain, that it is a very high offence to 
challenge another, either by word or letter, to fight a 
duel, or to be the meffenger of fuch a challenge ; or even 
barely to endeavour to provoke another to fend a chal- 
lenge, or to fight; as by difperfing letters to that pur- 
pofe, full of reflections, and infinuating a defire to fight. 
t Hawk. 135. 

But admitting that bare words do not, in the judg- 
ment of law, carry in them fo much terror as to amount 
to an affray, yet it feems certain, that in fome cafes there 
may be an affray, where there is no attual violence; as 
where a man arms himfelf with dangerous and unufual 
weapons, in fuch a manner as will naturally caufe a ter- 
ror to the people; which is faid to have been always an 
offence at the common law, and is ftriétly prohibited by 
flatute 2 Ed. 3. c. 3. 

A conftable may require affirayers to depart, and if they 
refit, he may call others to his affiftance; who, if they 
refufe to afit him, may be fined and imprifoned: and a 
private perfon, or ftander-by, may put a flop to an affray, 
and feize the offenders, where perfons are afiembled in a 
tumultuous manner to break the peace. 3 Inf. 158. 
H.P.C. 135. In cafe a perfon be dangeroufly wounded, 
any man may apprehend the offender, and carry him 
before a juftice, in the fame manner as a conftable. 
Dalt, 35. In a very dangerous affray, a conftable can 
jattify commitment, till the offenders find fureties for 
the peace. Lamb.139. He may likewife put.the afray- 
ers in the ftocks till he can procure proper affiftance to 
convey them to gaol. Dalt. 38. 

If an affray be in an houfe, the conftable may break 
open the doors to preferve the peace; and if affrayers fly 
to an houfe, and he follow with frefh fuit, he may break 
open the doors to take them, 1 Hawk. 137. 
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* But in cafes of affrays, the contable muft apprehend 
the perfons offending before the afiay is over, or elfe he 
may not do it without a warrant troma juftice, except it 
be in an extraordinary cafe; as where a perfon is wounded 
dangeroufly, Dalt. 36. In cafe of a fudden afray, 
through paffion or excefs of drinking, the conftable may 
put the perfons in prifon, if there be one in the vill, until 
the heat of their paffion and intemperance is over, though 
he deliver them afterwards; or till he can bring them 
before a juftice of peace, and that to avoid the prefent 
danger. 2 Hale’s Hif. P. C. 90,95. If a conftable is 
hyrt in an affray, he may have his remedy by action of 
trefpafs, and have good damages; but the afrayers, if 
they are hurt, fhall have no remedy. Lamd. 141. And 
where any other perfons receive harm from the affrayers, 
they may have remedy by aétion againft them. Dalt. 35. 

A juitice of peace may commit affrayers, until they find 
fureties of the peace. And there is no doubt but that a 
juftice of peace may and muft do all fuch things to that 
purpofe, which a private manor conftable are either 
enabled or required by the law to do: but it is faid, that 
he cannot without a warrant authorize the arreft of any 
perfon for an affray out of his own view; yet it feems 
clear, that in fuch cafe he may make his warrant to bring 
the offender before him, in order to compel him to find 
fureties for the peace. 1 Hawk. 137. 

It is inquirable in the court leet; and punifhable by 
juftices of peace in their feffions, by fine and imprifon- 
ment. And it differs from affault, in that it is a wrong 
to the public; whereas, affault is of a private nature. 
Lamb. lib. 2. 

Affreightment, (afretamentum) The freight of a fhip, 
fromthe French fret, which fignifies the tons. Pat. 11 
Hen. 4, See Charter-Party. l 

Witri, vel afra, Bullocks, or horfes or beafts of the 
plough. — Vicecomes liberet ei omnia catalla debitoris, ex- 
ceptis bobus &F affris caruce. Weltm. 2. c. 18. Et com- 
muniam pafture ad decem boves EF duos affros in prædictis 
pafturis. Mon. Angl. par. 2. f.291. And in the county 
ot Northumberland, the people to this day call a dull or 
flow horfe, a falfe aver or afer. Spelm. Gloff. 

African Company, The royal African company of mer- 


chants eftablithed by king Charles Il. for trading to Africa. 


And all perfons may trade thither, as well as the com- 
pany, paying 10. per cent. on exportation of goods, for 
maintaining the forts, Jc. And the like duty upon im- 
portation; on payment of which duties they fhall be pro- 
teéted in their trade. Stat.g S 10 W. 3. Vide Mer- 
chant. See Stat. 23 Geo. 2. c. 31. for extending and im- 
proving the trade to Africa, and Stat. 24 Geo. 2. c. 
49. and alfo Stat. 25 Geo. 2. c. 40. for application of a 
{um of money therein mentioned, granted to his Majetty, 
for a compenfation to the African company, for their char- 
ter, lands, forts, caftles, flaves, militay ftores, and other 
effe&s; and to veft the lands, forts, caftles, flaves, mili- 
tary ftores, and other effects, in the company of merchants 
trading to Africa, &c. 

Agaima, The impreffion or image of any thing on a 
feal: — ego Dunftanus hanc libertatem crueis agalmate 
confignavi.—Chart. Edg. Reg. pro Weitmonaft.: Ecclef. 
anno 698. 

Bae, (ætas, Fr. age) In common acceptation fignifies 
a man’s life from his birth to any certain time, or the day 
of his death : it alfo hath. relation to that part of time 
wherein men live. Butin the law it is particularly ufed 
for thofe fpecial times which enable perfons of both fexes 
to do certain atts, which before through want of years 
and judgment they are prohibited to do. As for ex- 
ample ; a man at twelve years of age ought to take the 
oath of allegiance to the king: at fourteen, which is. his 
age of difcretion, he may. confent to marriage, and chufe 
his guardian; and at twenty-one he may alien his lands, 
goods and chattels: a woman at nine years of age is 
dowable; at twelve fhe may confent to marriage’ at 
fourteen fhe is at years of difcretion, and may chufea 
guardian; and at twenty-one fhe may alienate her lands, 
Se. 1 lift. 78. 

If at the time of the marriage the hufband be above 
fourteen, and the wife under twelve, when fhe attains the 
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ave of twelve yéars; the hufband may difagrée as well as 
the wife, and fo wicé verfa: Go. Lit. 79. 

A difagreement to the marriage, before the age of con- 
fent, is of no force 3 for, if the hufband difagree before 
fourteen, and marry another, the iffue of the fecond mär- 
riage is a baftard. 1 Rol. 341. Contra Dyer 13. a. in 
marg. If after the age of confent, the hufband or wife 
difagree by parol, yet cohabit. as hufband and wife, this 
amounts to an agreement. 1 Rol. 341. Vide Com. D. 
Vii. tit. Baron and Feme. 

There are feveral other ages mentioned in our antient 
books, relating to aid of the lord, wardfhip, Ge. now 
of no ufe. Co. Lit. The age of twenty-one is the full 
age of man or woman; whichsenables them to contrac 
and manage for themfelves, in refpect to their eftates, 
until which time they cannot aé with fecurity. to thote 
who deal with them; for their aéts are in moft cafes 
either void or voidable. Perk. But a perfon under 
twenty-one may contract for neceffaries fuitable to his 
quality, and it fhall bind him; alfo one under age may 
be executor of a will. 1 Jaf. 171. And at fourteen 
years of age a perfon may dilpofe of goods and perfonal 
eftate by will ; though not of lands till the age of twenty- 
one. It hath been adjudged, that if one be born on the 


firft of February at eleven o’clock at night, and the laft of 


January in the one.and twentieth year at one o’clock in 
the morning, he makes his will of lands, &c. and dies ; 
yet fuch will is good, for he then was of age. Mod. Caf: 
z60.. A perfon under the age of twenty-one may make a 
purchafe ; but at his full age he may agree or difagree to 
it. 1Jn/?.2.6. So where perfons marry, the man under 
the age of fourteen, or the woman within twelve, they 
may.difagree to the marriage at thofe ages: and the law 
is the fame in other cafes. Perfons under the age of 
fourteen are not generally punifhable for crimes; but if 
they do any trefpafs, they muft anfwer for the damage. 
tdnft. 247. 2 Roll. Abr. 547. As to their not being 
generally punishable for crimes before the age of fourteen, 
the rule is general, yet hath its exceptions founded on the 
nature of the cafe, and the judgment of the infant. At 
Bury fammer aflifes, in 1748, a boy of ten years of age 
was convicted of murder, and that with great juflice and pro- 
priety, he having done a variety of aéts, with that delibera- 
tion; which fhewed his judgment fufficiently ripe to ren- 
der him accountable for his actions: Vide the scafe of 
William York.  Forfter’s Rep. 70, €%c. Fourteen is the 
age by law to be a witnefs; and in fome cafes a perfon of 
nine years of age hath been allowed to give evidence. 2 
Hawk. 434. None may be a. member of parliament un- 
der the age of twenty-one years; and no man can be 
ordained prieft till twenty-four; nor be a bishop till 
thirty years of age. 

Age=Pzier, (ætatem precari, or ætatis precatio) Is 
when an action being brought againft a perfon under age 
for lands which he hath by defcent, he by petition or 
motion fhews the matter to the court, and prays that the 
action may ftay till his full age, which the court genc- 
rally agrees to. Terms de Ley 30. This is called parol 
demurrer, i.e. a {taying or delaying of the plea or fuit. 
Parol fignifies the plea or /uit.— Demurrer, to flay or abide. 
But as a purchafer, a minor fhall not have age-prier: nor 
in a writ of aflife, becaufe it is of his own wrong, and 
this writ fhall not be delayed; or in a writ of dower ; 
or of partition, Stat. 3 Ed. 1. 38 Ed. 3.. Hob. 342. 
In a writ of debt againit an heir, he fhall have his age, 
for at full age he may plead riens per defcent, or a releafe 
to his anceftor, and be difcharged. Danv. Abr. 259. 
See Parol Demurrer. 

Bgenfriva, The true lord or owner of any thing.— 
Si porcus non fuerit ibi fepius quam femel det agentrida 
unum folidum. Leg. Inz, c. 50. apud Brompt. c. 45. 

genuine, A guest at an inn after three nights, when 
accounted one of the family. Seé Hoghenhine. 

Agent and Patient, Is when a perfon is the doer of a 
thing, and the party to whom done: as where a woman 
endows herfelf of the beft part of her hufband’s poffeflions, 
this being the fole act of herfelf to herfelf, makes her 
agent and patient. Alfo if a man be indebted unto an- 
other, and afterwards he makes the creditor his executor, 
and dies, the executor may retain fo much of the goods 
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of the decedfed as will fatisfy his debt; and by this fè- 
tainer he is agent and patient, that is; the party to whom 
the debt is due, and the perfon that pays the fame. But 
a man fhall not be judge in his own caule, guia iniquum 
eft aliquem fuze rei efè judicem. 8 Rep: 138. 

Bgitd, Signifies to be tree from penalties, not fubjec 
to the cuftomary fine or impofition. Sax. a gild, fine 
muléa. Leges Aluredi, cap. 6. Si utlagata efficiat ut 
occidatur, pro eo quod contra Dei reum © regis imperium 
fret-—jaceat agild. InLeg. Hen. 1. c. 88. Agilde was a 
perfon fo vile, that whoever kill’d him was’to pay no 
mulét for his death. 

Agiler, From the Sax. a gile, an obferver or in- 
former. 

Agitlarius, An hey-ward, herd-ward, or keeper of: 
cattle in a common field. ‘Towns and villages had their | 
hey-wards, to fupervife and guard the greater cattle, or 
common herd of kine and oxen, and keep them within 
due bounds; and if thefe were fervile tenants, they were . 
privileged from all cuftomary fervices to the lord, be- 
caufe they were prefumed to be always attending their 
duty, as a fhepherd on his fock. And lords of manors 
had likewife their heywards, to take care of the tillage, 
harveit work, éc. and {ce that there were no incroach- 
ments made on their lordfhips: but this is now the bufi- 
nefs of bailiffs. Kennet’s Paroch. Antig. 534, 576. $ 

Agit, (from the Fr. gifle, a bed or refting~piace) Sig- 
nifies to take in and feed the cattle of itrangers in the 
king’s foreft, and to gather up the money due for the 
fame. Chart. de Forefia, 9 H.3. ¢.9. The officers ap- 
pointed for this purpofe are called agi/fers, or gift-takers, 
and are made By the king’s letters patent: there are four 
of them in every foret wherein the king hath any pawn- 
age. Manw. For. Laws 80. They are alfo called 
agiftators, to take account of the cattle api/fed. 

Agiftinent, (agiffamentum) Is where other men’s cattle. 
are taken into any ground, at a certain rate per week : it 
is fo called, becaufe the cattle are fuffered agifer, thats, 
to be levant and couchant there; and many great farms. 
are employed tothis purpoie. 2 Jn/?.643. Our graziers 
call cattle which they thus take in to keep gż/ements3 
and to gife or juice the ground, is when the cccupier 
thereof teeds it not with his own ftock, but takes in the 
cattle of others to agif? or pafture it. Agifment is like- 
wife the profit of fuch feeding in a ground or field: and 
extends to the depafturing of barren.cattle of the owner, 
for which tithes fhall be paid to the parfon. There is 
agifiment of fea-banks, where lands are charged with a 
tribute to keep out the fea. Terre agiffate are lands 
whofe owners are bound to keep up the fea-banks. 
Spelm. in Romney-Mar/p. 

Agitatio Vnimatium in fota, The drift of beats 
in the foret. Leg. Fore/t. 

Agius, (Gr. i è. holy.) —Lgo triumphalem tropheum 
agie crucis imprefi. Mon. Angl. p. 15, 17. 

Agnus Dei, A piece of white wax in a flat oval form, 
like a {mall cake, ftamp’d with the figure of the lamb, and 
confecrated by the pope. Agnus Dei, croffes, Sc. are not 
permitted to be brought into this kingdom, on painof a . 
pramunire. Stat. 13 Eliz. c. 2. ) 

graria ex, A law made by the Romans for diftribu- 
tion of lands among the common people. 

Agreement, agreamentum (ageregatio mentium) Signifies 
a joining together of two or more minds in any thing 
done, or to be done. - Plowd. 17. 


But I. Itis to be obferved, that the perfons whofe minds 
are fo joined together, fbould be fuch as are capable of bind- 
ing themfelwes by their agreements. For 

A perfon zon compos is not capable of entering into any 
agreement, as an agreement is an act of the underftand- 
ing which they are incapable of; and therefore they are 
to be under the care of their curators or guardians, bya . 
commiflion from the publick. 1 New dbr. 67. See 
title Jdeots and Wunaticks. 

Alfoan infant, for the fame reafon, is generally incapa- 
ble of contracting; except for neceffaries, Gc. See Fnfant. 

A wife during the intermarrirge is incapable of entring 
into any agreement ix pais, being under power of her 
hufband. Sce title Waron and feme, an 
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The anceftor feifed in fee may by. his agreement binid 
his:heir; therefore if 4. agrees to fell lands, and receives 
part of the purchafe-money, but dies before a conveyance 
is executed, and a bill is brought againtt the heir, he will 
be decreed to convey, and the money {hall go to the exe- 
cutor, efpecially if there are more debts due than the tef- 
tator’s perfonal eftate is fufficient to pay. 2 Vera. 215. 
Abr. Eq..265. But 

If tenant in tail agrees to convey, or bargains and fells 
the:lands for valuable confideration, without fine or re- 
covery, and dies before the fine or recovery be levied or 
{uffered,. the ifue is not bound either in law- or equity ; 
for equity cannot fet afide the flatute de donis; which 
fays; ‘Phat voluntas donatoris obfervetur; nor can the court 
fet up a:new manner of conveyancing, and thereby fuper- 
fede fines and recoveries ; for thereby the king would 
lofe the perquifites by fines, or the writs of entry and 
fines for alienation. Hod. 203. 1 Chan. Ca. 171s 1 
Lew. 239. 2 Vent. 350. Yer 

If there be tenant in tail in equity as of a truft, or un- 
deran equitable agreement, and he for valuable confide- 
ration bargains and fells the land without fine or reco- 
very,. this fhall bind his ifue, becaufe the ftatute de donis 
doth not extend to it, being an intail in equity and a 
creature of the court. 1 Chan. Ca. 234. 2 Chan. Ca. 
64.. 1 Vern. 13, 440, 2 Vern. 133, 583, 702. 


Il. The agreement fa entered into may be of different kinds, 

as, 

If, An agreement executed already at the beginning ; 
as where money is paid for the thing agreed, or other ía- 
tisfaction made. 2dly, An agreement after an act done by 
another; as where one doth fuch a thing, and another 
perfon agrees to it afterwards, which is executed alfo: 
and 3dly, An agreement executory, or to be performed in 
futuro, ‘This lait fort of agreement may be divided into 
two parts; one certain at the beginning, and the other 
when the certainty not appearing at firft, the parties agree 
that the thing fhall be performed upon the certainty 
known. Terms de Ley 31. See titles Condition, Con- 
trati, Covenant, 

Agreements likewife may be either in writing or dy parol. 

The common law required no other folemnity in paf- 
fing lands or tenements, but that of livery and feifin, 
which being a tranflation of the feud coram paribus curtis, 
and teftified by them, was held an act of {ufficient noto- 
riety to direét the lord of whom to demand his fervices, 
and ftrangers againft whom to commence their ations ; 
but now. by the ftat. 29 Car. 2. c. 3. Jeg. 1. it is enatt- 
ed, that ‘* all leafes, eftates, intereits of freehold, or 
terms of years, or any uncertain interefts of, in or out of 
any mefluages, manors, lands, tenements or heredita- 
ments made or created by livery and feifin only, or by 
parol, and not put in writing, and figned by the parties 
io making or creating the fame, or their agents thereunto 
lawfully authorifed by writing, fhall have the force and 
efrect of leafes or eftates at will only, and fhall not either 
in law or equity be deemed or taken to have any other or 
greater force or effet; any confideration for making any 
fuch parol leafes or eftates, or any former ufage to the 
contrary notwithftanding.”’ 

Seg. 2. ‘4 Except leaies not exceeding the term of three 
years from the making thereof, whereupon the rent re- 
derved to the landlord, during fuch term, fhall amount 
unto two third parts, at the leaft, of the full improved 
value of the thing demifed.” ’ 

Sez. 3. Alfo it is ena&ed,, that “< no leafes, eftates or 
interefls, either of freehold or terms of years, or any un- 
certain intereft, not being copyhold or cuftomary intereft 
of, in, to or out of any mefluages, manors, lands, tene- 
ments or hereditaments fhall be afligned, granted or fur- 
rendered, unlefs it be by deed or note in writing, figned 
by the party fo afligning, granting or furrendring the 
fame, or their agents thereunto lawfully authorifed ; by 
writing or by aét or operation of law.” 

Se&. 4. And it is further enacted, that “* no aétion 
fhall be brought whereby to charge any executor or ad- 
miniftrator, upon any fpecial promife to anfwer damages 
out of his own eftate, or whereby to charge the defen- 
dant upon any {pecial promife to anfwer for the debt, de- 


faùlt or mifcarriages of another perfon; or to charge any 
perfon upon any agreement made upon confideration of 
marriage, or upon any contratt or fale of lands, tenements 
or hereditaments, or any intereft in or concerning them, 
or upon any agreement that is not to be performed within 
the fpace of one year from the making thereof, unlefs the 
agreement upon which fuch aétion fhall be brought, or 
fome memorandum or note thereof fhall be in writing; 
figned by the party to be charged therewith, or fome other 
perfon by him thereunto lawfully authorifed.’’ 

Se. 17. It is enaéed, that “ no contraé for the fale 
of any goods, wares and merchandifes for the price of 10/. 
Jerling; or upwards, fhall be allowed to be good, except 
the buyer fhall accept part of the goods fo fold, and ac- 
tually receive the fame, or give fomething in earneft to 
bind the bargain, or in part of payment; or that fome 
note Or memorandum, in writing; of the faid bargain be 
made and figned by the parties. to be charged; or their 
agents thereunto lawfully authorized.” 

In the coniftruction of this flatute, the following points 
have been refolved. 

That if there be a parol agreement for the purchafe of 
lands, and a bill brought for a fpecifick execution thereof, 
and the fubftance of the agreement fet forth in the bill, 
and confeffed by the ‘defendant’s anfwer, that in fuch cafe 
the court will decree a fpecifick execution; becaufe there 
is no danger of perjury, which was the principal thing 
the ftatute intended to prevent: br. Eg. 19. fed q. 

Alfo a parol agreement which is intended to be re+ 
duced into writing, but prevented’ by fraud; may be 
decreed in equity; as if upon’a marriage-treaty, inftruc- 
tions are given by the hufband to draw a fettlement, and 
by him privately countermanded ; and afterwards he draws 
in the woman, by perfuafions and aflurances of fuch fet, 
tlement to marry him. Abr. Eg. 19. 

So where a parol agreement was concerning the lends 
ing of money on a mortgage, and the conveyance prc- 
pofed was an abfolute deed from the mortgagor, anda 
deed of defeafance from the mortgagee, and after the 
mortgagee had got the deed of conveyance, he refufed to 
execute the defeafance; yet it was decreed againft him on 
the point of fraud. Abr. Eg. 20. ’ ' 

Every agreement ought to be perfeét, full and compleat, 
being the mutual confent of the parties; and fhould be 
executed with a recompence, or be fo certain as to give 
an aé¢tion or other remedy thereon. Plowd.5. Any 
thing under hand and feal, which imports an agreement 
will amount to a covenant: and a prowi/o, by way of 
agreement, amounts likewife to a covenant; and action 
may be brought upon them. 1 Lev. 155. An agred- 
ment being put in writing only for remembrance, doth nor 
change its nature; but if it be put in writing fealed and 
delivered, it is of greater force. Hob, 79. Where am 
agreement for the purchafe of lands, being in writing, and 
figned by both the parties, but not fealed; it was held 
good in Chancery, and decreed to be executed. Though 
where a perfon gives a guinea, Ec. carnet, without 
agreement in writing it is otherwife. Preced. Canc. 16, 
560. 

A note of an agreement, fign’d by one party only, will 
bind both in equity: fo it is of agreements in part execu- 
ted, by delivering poffeflion of the lands, though neither 
party fign them. Abr. Caf. Eg. 21. But if any eftate 
in pofleffion or reverfion be made to me, I mutt agree to 
it, before it will be fettled; for I may retufe, and fo 
avoid it: a releafe, deed, ot bond, is made and delivered 
to another to my ufe, this will vet in me without any 
agreement of mine; but if I difagree to it, I make the 
deed void. Dyer 167, And regularly where a man 
hath once di/agreed to the party himéelf, he can never after 
agree: an obligation being made to my ufe, and tendered 
to me, if I refufe it, and after agree again and will 3c- 
cept it; now this agreement afterwards will not make the 
obligation good, that was void by the refufal,. Co. Lit. 
79. 5 Rep. 119. 

An agreement may be as well in the party’s abfence, as 
in his prefence; but a di/agreement mutt be to the perfon 
himfelf to whom made. 2 Rep. 69. When an eitate is 
made to a feme covert, it is good till difogreement with- 
out any agreement of the hufband: though a new eftate 
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Biv-Pzaper, (auxilium petere) A word made-ufe of in 
pleading, for a petition in court to call in help from ano- 
ther perfon that hath an intereft in the thing contefted: this 
gives itrength to the party praying in aid, and to the other 
likewife, by giving him an opportunity of avoiding a pre- 
judice growing towards his own right. As tenant for 
life, by the curtefy, for term of years, &c. being im- 
pleaded, may pray in ad of him in reverfion; that.is, 
defire the court that he may be called by writ to alledge 
what he thinks proper for the maintenance of the right of 
the perfon calling him, ard of his own. F. N. B. ço. 
Aid fhall be granted to the defendant in ejedtione firme, 
when the title of the land is in queftion: leffee for years 
fhall have aid in trefpafs ; and tenants at will: buttenantin 
tail fhall not have aid of him in remainder in fee; for he 
himfelf hath the inheritance. Danv. Abr. 292. Ina 
writ of replevin, the avowry being for a real fervice, aid 
is granted before ifue; and in aétion of trefpafs after 
iffue join’d, if there be caufe, it fhall be had for the de- 
fendant, tho’ never for the plaintiff. Fenk. Cent. 64. 
Fitz. Abr. 7. There ought to be privity between a per- 
fon that joins in aid and the other to whom he is joined ; 
otherwife joinder in ad fhall not be fuffered. Danv. 318. 
There isa prayer in aid of patrons, by parfons, vicars, &c. 
And between coparceners, where one coparcener fhall have 
aid of the other to recover pro rata. Co. Lit. And alfo 
fervants, having done any thing lawfully in right of their 
mofters, fhall have aid of them. Terms de Ley 34. 

Bid of the ing, (auxilium regis) Is where the king’s 
tenant prays aid of the king, on account of rent demanded 
of him by others. A city or borough, that hold a fee-farm 
of the king, if any thing be demanded againft them which 
belongs thereto, they may pray in aid of the king = and the 
king’s bailiffs, collectors, or accountants fhall have aid of 
the king.. In thefe cafes, the proceedings are ftopp’d till 
the king’s counfel are heard to fay what they think fir, 
for avoiding the king’s prejudice: and this aid thall not 
in any cafe be granted after ifue; becaufe the king 
ought not to rely upon the defence made by another. 
Fenk. Cent. 64. Terms de Ley 35. Stat. 4 Ed. 1. and 
14 Ed. 3. 

Bile, (of the French aieul, i.e. avus) Signifies a writ 
which lies where a man’s grandfather or great grandfather 
(called Befaile) being feifed of lands and tenements in fee- 
fimple, the day that he died, and a ftranger abateth or 
entreth the fame day, and difpoffefles the heir of his in- 
heritance. F.N.B. 222. The aunt and the niece fhall 
join in a writ of ajel of the feifin of their grandfather. 
And the writ run thus: Rex vic. Se. Prec. A. B. quod 
jufle, Se. redd. B. SF D. unum meffuagium, See de quo De 
avus pred. B. & proavus pred. D. cujus hered. ipfi Junt, 
fuit feifitus, Se. 

Biflamenta, Includes any liberty of paflage, open way, 
water-courfe, &c. for the ea/e and accommodation of te- 
nants. Kirch. 

Bt, (ald) Words which begin with al or ald in the 
names of places, fignify antiquity; as Alborough, Aid- 
worth, &Fe. 

Bianerarius, A manager and keeper of dogs, for the 
{port of hawking, from alanus, a dog, known to the an- 
cients. DuFre/ne. But Mr. Blount renders it a faulconer. 
— Robertus de Chedworth wice-com. Linc. liberavit lvi se 
wiii d. Johanni de Bellovento, pro putura feptem leporario- 
rum &F trium falconum © alanerarii E&F pro vadiis unius 
bracenarii. 16 E. ı. 

Biba, (the alb) A furplice or white facerdotal veft, 
anciently ufed by officiating priefts. 

Biba firma, This word is ufed by my Lord Cože, and 
feems to fignify a tenure. — Duplex eff tenura in com. 
Weltmorland, /cilicet, una per albam firmam, © alia per 
cornagium, €Fc. 2 Init. 10. 

Alibergelium, The fame with balberga: omnis homo, 
Ee. habet albergellum & capellum ferreum, lanceam G 
gladium. It here fignifies a defence for the neck. Hove- 
den 611. 

Bibum, Is a word made ufe of for white rent, paid in 
filver. Rot. Parl. 6 H. 3. 

Boer, Signifies the firt; as alder bef, is the beft of 
all; alder liefef, the mof dear, 


granted to the wife where fhe hath an eftate before, as by 
the taking of a new leafe, and making a furrender in law, 
will not veft till the hufband agree to it. Hob, 204. A 
forced agreement of the party is accounted no agreement, 
and therefore he that did agree to the thing fhall not be 
compelled to perform it. 1 Lidl. 48. 

If an agreement be in the nature of a penalty, the courts 
of equity will not relieve againft it; for the terms fhall 
be judged the meafure of fatisfaction to the parties. 
Preced. Can. 102. 
























Ill. As to a remedy, for a breach, &c. 

In many cafes the party injured by breach of an agree- 
ment, may have a remedy either by aétion at Common 
law, or have recourfe to a court of equity; but here a 
general rule muft be obferved, that wherever the matter 
of the bill is merely in damages, there the remedy is at 
law, becaufe the damages cannot be afcertained by the 
confcience of the chancellor, and therefore muft be fettled 
by a jury. See Abr. Eg. 16. 

But if there be matter of fraud mixt with the damages; 
as if Æ. fues B. on a covenant at law for damages, and B. 
files a bill for an injundtion upon this equitable fuggeftion, 
that the covenant was obtained by fraud, if Æ. files his 
crofs bill for relief upon that covenant, the court will re- 
tain it, becaufe the validity of the covenant is difputed in 
that court, and on a head properly cognizable there: if 
the validity of the deed be eftablithed, the court will di- 
ret an iffue for the guantum of the damages. Abr. Eq. 
17. 1 Chan. Rep. 158. 

So where the agreement is to do fomething in /pecie, as 
to convey lands, execute a deed, &c. there it will be 
proper to apply to a court of equity for a /pecifick ex- 
ecution to which the party isintitled, if the agreement be 
good and fufficiently proved, when otherwife he could 
only recover damages at law. 1 Chan. Ca. 42. 

But here it muft be obferved, that agreements, out of 

which an equity can be raifed fora decree in fpecie, ought 
to be obtained with all imaginable fairnefs, and without 
any mixture tending to furprize or circumvention ; and 
that they be not unreafonable in themfelves. Abr. Eg. 
17- 
As where by a marriage agreement the fon’s intended 
wife was to have more than would have been left for the 
father (though indebted), his wife and two daughters un- 
preferred ; the court would not decree it, principally, by 
reafon of the extremity of it, but left the party to his re- 
medy at law. 2 Chan. Ca. 17. 

Alfo in equity voluntary conveyances are good againft 
the parties, and cannot be revoked, nor will the court in- 
terpofe in behalf of one volunteer againft another ; but if 
they affect creditors, purchafers or younger children, the 
court will fet them afide. 1 Chan. Rep. 173. 1 Vern. 
100, 464. 

If there be a defective conveyance, without an equita- 
ble confideration, a court of equity will not oblige the 
party to make it good, tho’ there be a covenant for fur- 
ther affurances; as if aman makes a feoffment to a ftran- 
ger without livery, the feoffor or heir fhall not be obliged 
to make good that feoffment, but it fhall be conftrued in 
equity to be an eftate at will, as it isinlaw. 2 Vent. 
365. 2 Vern. 40. 2 Vern. 475. 

Agri, In our law, denotes arable land in the common 
fields. Forte/cue. 

Bid, (auxilium) Is all one with the French aide, and is 
generally underftood to be a fubfidy granted to the crown. 
By the antient law of the land, the king and any lord of 
the realm, might lay an aid upon their tenants, for knight- 
ing an eldeit fon, or marriage of a daughter; but this was 
taken away by the ftatute 12 Car. 2. c. 24. This impo- 
fition, which was often levied in former times, feems to 
have defcended to us from Normandy, or rather from the 
feudal law. Grand Cujftem. c. 35. It is faid to differ 
from tax in fignification; for taxes were antiently levied 
at the will of the lord, upon any occafion whatfoever, but 
aids could not be levied but where it was lawful and 
cuftomary fo to do; as to make the eldeft fon a knight, 
marry the eldeĝt daughter, or to redeem the Icrd from 
prifon. By flat. 34 Ed. 1. c. 1. It is ordained that the 
king fhall levy no aid or tax without his parliament. 
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-Btoerman, (Sax. ealderman, Vat. aldermanus) Hath the 
fame fignification in general as fenator, or fenicr: but 
at this day, and long fince, thofe are called aldermen who 


are affociates to the civil magiftrate of a city or town cor- 
porate. Stat. 24 H. 8. cap. 13. An alderman ought to 
be an inhabitant of the place, and refident where he is 
chofen; and if he removes, he is incapable of doing his 
duty in the government of the city or place, for which 
he may be disfranchiz’d. Mod. Rep. 36. Alderman 
Langham was a freeman of the city of London, and chofen 
alderman of fuch a ward, and being fummoned to the 
court of aldermen he appeared, and the oath to ferve the 
office was tendered to him, but he refufed to take it, in 
contempt of the court, Sc. whereupon he was committed 
to Newgate; and it was held good. March Rep, 179. 
The aldermen of London, Sc. are exempted from ferving 
inferior offices; nor fhall they be put upon aflifes, or ferve 
on juries, fo long as they continue to be aldermen. 2 
Cro. 585. In Spelman’s Gloffary we find that we had an- 
tiently a title of aldermannus totius Anglia ; witnefs this 
in{cription on a tomb in Ram/ey abbey — Hic requiefcit D. 
Ailwinus inclyti regis Eadgari cognatus, totius Anglie al- 
dermannus, & hujus facri cænobii miraculofus fundator. 


And this officer was in nature of Lord Chief Juftice of 
Alderman was one of the degrees of 


England. Spelm. 
nobility among the Saxons, and fignified an earl; fome- 


times applied to a place, it was taken for a general, with. 


a civil jurifdiction as well as military power ; which title 
afterwards was ufed for a judge, but it literally imports 
ne more than elder. 

_ There was likewife aldermanaus hundredi: which dig- 
nity was firft introduced in the reign of Hex. 1. Among 
his laws, cap. 8. we read, prafit autem fingulis hominum 
ncuenis decimus, et toti fimul hundredo unus de melioribus, 
et vocatur aldermannus, qui dei leges et hominum jura wigi- 
Tanti fludeat obfervantia promovere. Du Frefne., Cowel. 

Biz Ecclefie, The wings or fide-ifles of the church, 
from the French Les ailes de PEglife.— Ad bafes pila- 
riarum murus erat tabulis marmoreis compofitus, qui chorum 
cingens & prefbyterium, corpus ecclefie lateribus, que alæ 
wocantur, dividebat. Gervaf. Dorobern’ in defcript. eccl. 
Cantuar.” 

Biccenarium, A fort of hawk called a Janner. See 
Putura. 

Wifet, (Sax. alfeth) A cauldron or furnace, wherein 
boiling Water was put for a criminal to dip his arm in up 
to his elbow, and there hold it for fome time. Dz 
Cange. : 

Bichoufes, Are to be licenfed by juftices of peace, 
who take recognizances of alehoufe-keepers not to fuffer 
diforders in their houfes, and they have power to put 
down alehoufes, &c. But the aét is not to reftrain felling 
of ale in fairs. 5 & 6 Ed. 6. c. 25. Alehoufe-keepers are 
liable to a penalty of 20s. for keeping alehoufes without 
licence ; not exceeding 40s. nor under 10s. for felling 
ale in hort meafure; and 10s. for permitting tippling, 
Jc. and perfons retailing a/e-or beer, alehoufe-keepers, Sc. 
fhall fell their a/e by a full ale quart or pint, according 
to the fandard in the Exchequer, marked from the faid 
ftandard ; and fub-commiffioners, or collectors of excife, 
are to provide fubftantial ale quarts and’ pints in every 
town in their divifions ; and mayors and chief officers to 
mark meafures, or forfeit 5/. by ftatute 1 Jac. 1. c. 9, 
Beare a ae SEE CT BZ a Gy = fot Go; SES AANS 
Brewers. 

By the 17 Geo. 2. c. 17. fe, 18. A penalty is inflitted 
on alehoufe-keepers having licence to retail {pirituous li- 
quors, exerciling particular trades, during the continu- 
And by the 30 Geo. 2, c. 24. ea. 
14. A penalty likewife is inflicted on publicans permit- 
ting journeymen, &c. to game in their houfes. 

« By the 2 Geo. 2. 'c, 28. Jeg. 11. Licences are to be 
granted at public meetings of the juftices only. 

_ By the itat. 26 Geo. 2. c. 31. Juftices on granting li- 
cences are to take recognifances in 10/. with fureties in the 
like fum for the maintaining good order. Licences to be 
granted to none, not licenfed the preceding year, unlefs 
they produce certificates of their good chara¢ter. Licence 
only to extend to that place for which it was granted. 
Licences to be granted on the firft of September, or within 








twenty days after, yearly, and to be for one year only 3 
penalty of felling ale, &c. without a licence, firft offence 
405. fecond offence 4/. third offence 6/. 

By the 6 Geo. 1. c. 21. Jeg. 56. Ale-licences are to be 
duly ftamped, before recognizances taken, 

By 26 Geo. 2. c. 13. fe. 12. Juftices being brewers, 
maliters, diftillers, or vi€tuallers, are reftrained from 
granting licences. 

This ftamp duty by ftat. 9 Aun. ç. 23. is one hhilling, 
and by ftat. 29 Geo. 2. feg. 1. every licence is charged 
with a further duty or ftamp of 20s. And by laft-men- 
tioned att, /e@. 20. If any perfon fhall write any licence 
without fuch ftamp, he fhall forfeit 10/. with cofts, ‘to 
be recovered as ftamp penalties; and the licence fhall not 
be available till the duty fhall be paid, and alfo a penalty 
of 5 /. 

By the ftatutes 16 Geo. 2, ¢. 8. fe. 8. and 24 Geo. 2. 
c. 40, Jeg. 9, No perfon-fhall retail any diftilled {piri- 
tuous liquors, without a licence from the officer of excife, 
taken out ten days before, for which he fhall pay 40s, 
yearly. And by ftatutes 16 Geo. 2. c. 8. fe. 11. and 
29 Geo. 2. c. 12. fea. 22. Such perfons hall be firft li- 
cenfed to fell ale or fpirituous liquors by two or more 
juftices of the peace. And by ftatutes g Geo. 2. c. 23. 


Jed. 14. and 24 Geo. 2. c. 40. fed. 28, 29. The ju- 


ftice’s clerk fhall have 2s. 6d. and no more for fuch li- 
lence. 

Bler fan jour, (Fr.) To go without day, piz. to be 
finally difmiffed the court, becaufe there is no further day 
afligned for appearance. Kitch. 146. 

Mie-DHiiver, A rent or tribute annually paid to the 
lord-mayor of London, by thofe that fell a/e within the li- 
berty of the city. Antig. Purvey. 183. 

Blefkake, A may-pole called aleffake, becaufe the coun- 
try people drew much a/e there: but it is not the common 
may-pole, but rather a lang ftake drove into the ground, 
with a fign on it, that ale was to be fold. 

Bic-tafter, Is an officer appointed in every. court leet, 
{worn to look to the aflize and goodnefs of ale and beer, 
Sc. within the precinéts of the lord{hip. Kitch. 46. In 
London there are ale-coxners, who are officers appointed to 
tafte ale and beer, ec. in the limits of the city. 

Biias, A fecond or further writ, iffued from the courts 
at Weftminffer, after a capias, Sc. fucd out without effect, 

Alias ditus, Is the manner of defcription of a defen- 
dant, when fued on any fpecialty, as a bond, &c. where 
after his zame, and common addition, then comes the alias 
di. and defcribes him again by the very name and ad- 
dition, whereby he is bound in the writing. Dyer 50, 
Fenk. Cent. 119. Tis unneceffary to fet forth the alias 
dié. therefore better to omit it, as a variance may be fa- 
tal. See Mi/nomer. 

Plien, (alienus, alienigena) One born ina ftrange coun- 
try, out of the allegiance of the king: but aman born out 
of the land, fo as it be within the limits of the king’s 
obedience beyond fea; or born of Exglifp parents out of 
the obedience of the king, if the parents at the time of 
the birth were of fuch obedience, is no alien. 

If an Englifh merchant goes beyond fea, and takes an 
alien wife, the iffue fhall inherit him; fo it is if an Ezg- 
lifewoman goes beyond fea and takes an alien hufband, 
the children there born fhall inherit her; for though the 
ftatute 25 Ed. 3. c. 2. be in the conjunétive, yet it hath 
been conftrued in the disjunétive to hinder this difability ; 
and the word and being taken inftead of or, as fometimes 
it is, it being not reafonable that the child fhould not 
inherit the parent that is of ability, for the defeét of the 
other that. is not. Cro. Car. 601, 602. Lit. Rep. 22, 
24. §.C. 1 Sid. 198. §.C, cited. See Lit. Rep. 27. 
and Bro. tit. Denizen 6. 

There are two incidents regularly that are neceffary to 
make a fubje&t born; firft, that his parents, at the time 
of his birth, be under the a¢tual obedience of the king; 
Secondly, that the place of his birth be within the king’s 
dominions. 7 Rep. 18. And it is the place of the birth 
that makes the difability of an alien to have lands, &c. 
The blood is not the difability, but the place where born. 
Cro. Fac. 539. And if one born out of the king’s obe- 
dience come and refide in England, his children, begotten 
and born here, are not aliens but denizens. 7 Rep. 


4 Children 


At I 


Children of an ambaflador in a foreign country, by a 
wife béing an Englijb woman, by the Common law, are» 


natural-born fubjects, and not aliens. +7 Rep. 11. And 


if an Ezgli/b merchant living beyond fea marries a wife 
there, and hath a child by her, and dies, this child is 
born a denizen, and fhall be heir to him, notwithitand- 


ing the wife be an alien. Cro. Car. 605. March gt. 


Thofe who are born in the Engli plantations, are fub- 


jects born. Danv. Abr. 324: 


An alien cannot hold land by defcent or purchafe, or 
5 Rep. 502. 
But all perfons, being the king’s natural-born {ubjetts, 
may inherit, as heirs to their anceftors, though their an- 
ceftors were aliens, by ftatute 11 & 1z W. 3. c. 6. In 
cafe an alien purchafe land, the king upon office found, 
So if an alien purchafe any 
eftate of freehold in houfes, lands, tenements or heredi- 
taments, the king upon office found fhall have them. If 
an alien be made denizen and purchafe land, and die 
without iffue, the lord of the fee fhall have the efcheat, 
and not the king. But as to a leafe for years, there is a 
difference between a leafe for years of a houfe for the ha- 
bitation of a merchant ftranger being an alien, whofe 
king is in league with ours, and a leafe for years of lands, 
For if he take 
a leafe for years of lands, meadows, Se. upon office 
But of a houfe for habita- 
tion, he may take a leafe for years as incident to’ com- 
merce, for-without an habitation he cannot merchandize 
But if he depart or relinquifh the realm, the 


be tenant by the curtefy, or in dower. 


fhall have it. 1 Inf. 2. 


meadows, paftures, woods, and the like. 
found the king fhall have it. 


or trade. 


king fhall have the leafe. So it is if he die poffeffed 


thereof, neither his executors ot adminiftrators fhall have 


it, but the king: for he had it only for habitation; as 


neceflary to his trade or traffick, and not for the benefit of 


his executor or adminiftrator. But if the alien be no 
merchant, then the king fall have the leafe for years, 
tho’ it -were for his habitation, and fo it is if he be an 
alien enemy. ‘¥ Jaf. 2. 6. This dottrind is rather ob- 
folete. 

As an alien cannot inherit himfelf, fo he cannot 
be inherited; the grandfather born in Evgland, the fon 
an alien, the grandfon born in England, the grandfon 
fhall not inherit the grandfather, becaufe he muft then 


reprefent the father, who cannot be reprefented ; but if 


the father be an alien, and two brothers born in England, 
they may inherit each other, becaufe the defcent is im- 
mediate, and they don’t take by reprefentation of the fa- 
ther. 1 Sid. 193, 198. 1 Vent. 413 to 429. Hard. 
224. Co. Lit. 8. Cont. 

If the eldeft fon be an alien, the younger brother born 


in England fhall inherit the father; otherwife it were if 


the eldeft fon were attainted, becaufe the eldeft fon and all 
his defcendants are before the younger brother, and the 
younger cannot inherit before that line is extinét; and it 
is a foreign prefumption, to fuppofe that any of that line 
fhould come over and have children in England; but the 
perfon attainted is fuppofed to have all his children re- 
fiding in the kingdom under the king’s allegiance; there- 
fore there is a line continuing before that of the younger 
brother. 1 Vent. 417. 1 Inf. 8. a. 1 Sid. 195. 

For the fame reafon, if an alien hath four fons, the two 
eldeft aliens, and the two younger naturalized, and one 
of the younger fons purchafe lands and dies, the eldeft 
brother having iffue born within the realm, the younger 
brother, and not the ifue of the eldeft, fhall inherit. 
Hard. 224. 

Ifan alien hath a fon an alien, and afterwards is made 
a denizen, and hath a fecond fon, the fecond fon fhall 
inherit though the eldeft fon be alive. Cro. Fac. 539. 
Vide Inf?. 8. a. Sc. very full on this fubjeét. 

If an alien enemy comes here /ub /alvo condudéiu, he 
may maintain an attion. So if an alien amy come hither 
in time of peace per licentiam domini regis, as the French 
proteftants did, and lives here Jub proteGione, and a war 
afterwards happens between the two nations, he may 
maintain an action, for fuing is but a conféquential right 
of protection ; and therefore an alien enemy, that is here 
in peace under protection, may fue a bond; aliter of one 
commorant in his own gountry. 1 Salt. 46. 


Aliens may obtain goods and perfonal eftate, by trade, 
&c. And may maintain actions for the fame; they may’ 
alfo have ations of affault and: battery, and fer fupport’ 
of their credit. 2 Bul. 134. But they cannot bring 
any real action, unlefs it be for an -houfe for neceflary ha- 
bitation, being for the benefit of trade. 7 Rep. And am 
alien enemy cannot maintain any action whatfoever, nor’ 
get any thing lawfully within this realm. Terms de Ley’ 

6. 
i An alien friend may be an adminiftrator, and fhall have 
adminiftration of leafes, as well as perfonal things, be- 
caufe he hath them in another’s right, and not to lis own’ 
ufe. Cro. Cars SEK enn’ 4:29 SSG. cited: 

But it has been long doubted, whether an alien enemy 
fhould maintain an action as executor; for on the one 
hand it is faid, that by the policy of the law, alien ene- 
mies fhall not be admitted to actions to recover effetts- 
which may be carried out of the kingdom, to weaken 
ourfelves and enrich the enemy; and therefore publick’ 
utility muft be preferred to private convenience ; but on 
the other hand it is faid, that thefé effeéts of the teftator 
aré not forfeited to the king by way of reprifzl, becaufe 
they belong not to the alien enemy, for he is to recover 
them for others; and if the law allows fuch alien enemies 
to poffefs the effects as well as an alien friend, it mut 
allow them power to recover, fince in that there is no dif- 
ference, and by confequence he mutt not be difabled to 
fue for them ; if it were otherwife it would be a prejudice 
to the king’s fubjeéts, who could not recover their debts’ 
from the alien executor, by his not being able to get in 
the affets of the teftator. Gro. Eliz. 683. Malley 870. 
Carter 49, igr. Shin. 370. 

An alien enemy coming into this kingdom, and taken 
in war, shall fuffer death by the martial law; and not be 
indi€@ed- at the Common law, for the indiétment muft 
conclude contra ligeantiam fuam, (Sc. And fuch was ne~- 
ver in the protection of the king. Molloy de jur. Marit. 
417. Aliens, living under the prote&ion ot the king, 
may have the benefit of a general pardon. Hob. 271. 
No alien fhall be returned on any jury, nor be {worn for 
trial of iffues betwéen fubject and fubject, Gc. but where 
an alien is party in a caufe depending, the inquett of ju- 
rörs are to be half denizens, and half aliens : but in cafes 
of high treafon, this is not allowed. 2 Jnf.17. An 
alien thall not Kave any vote in choice of knights of the 
fhire, or burgeffes to parliament. Hob. 270. And per- 
fons that are aliens, or born out of the realm, are inca- 
pable to be members of parliament, enjoy offices, &c. 
Stat. 12 W. 3. cap. 2. Aliens are to take an oath to be 
true to the king, and obedient to his laws. Vide14H.8. 
21 H. 8. cap. 16. 32 H. 8. c. 16. No aliex thall be a 
factor abroad, in the Exg/i plantations, under penalties. 
Stat. 12 Car. 2. cap. 18. See Artificers. See Stat. 11 


|G 12 W. 3. ¢. 6. for enabling fubjects to inherit, not- 


withftanding their father and mother were aliens. And 
Stat. 25 Geo. 2. ¢. 39. for obviating fome doubts there- 
upon. See farther titles Denizen, #aturalization. 

The moft ufual and beft pleading in actions brought by 
an alien, is both exclufive and inclufive, viz. extra lige- 
antiam domini regis, (Sc.. et infra ligeantiam alterius regis. 
7 Rep. 16. b. cites 9 E. 4. 7. et Lib. Intrat. fa 244. But 
for the pleadings under this title fee title Bbatement, 
And Com. Dig. 1 V. fame title. 

Blicnation, (from alienare to alien) A transferring the 
property of a thing to another: it chiefly relates to lands 
and tenements; as to alien land in fee, is to fell the fee- 
fimple thereof, &c. And to a/fenin mortmain, is to make 
over lands or tenements to a religious houfe or body po- 
litick 5 for which the king’s licence is to be obtained. 
Stat. 15 R.2. ¢c.5. Fines for alenations are taken away 
by ftatute ; except fines due by particular cuftoms of ma- 
nots. 12 Car. 2. Danv, Abr. 327. All perfons who 
have a right to lands may generally alien them to others ¢ 
but fome alienations are forbidden: as an alienation by a 
particular tenant, fuch as tenant for life, &c. which 
incurs a forfeiture of the eftate. 1 Jnff.118. For if 
leffee for life, by livery aliezeth in fee, or makes a leafe 
for the life of another, or gift in tail, it is a forfeiture of 
his eftate: fo if tenant in dower, tenant for another’s life, 

I tenant 





tenant for years, €&c. do alien for a greater eftate than 
they lawfully may make. 1 Inf. 233, 251. Conditions 
in feoffments, €¥c, that the feoffee fhall not alien, are 
void. 1 Inf. 206. Hob. 261. And it is the fame 
where a man poffeffed of a leafe for years, or other thing, 
gives and fells his whole property therein, upon fuch con- 
dition: but one may grant an eftate in fee, on condition 
that the grantee fhall not alen to a particular perfon, We. 
And where a reverfion is in the donor of an eftate, he 
may reitrain an alienation by condition. Lit.361. Wood's 
Infl. 141. LEftates in tail, for life, or years, where the 
whole intere{t is not parted with, may be made with con- 
dition not to alien to others, for the prefervation of the 
Jands granted in the hands of the firft grantee. 

Biimony, (alimonia) Signifies nourithment or mainte- 
nance: and in a legal fenfe, it is taken for that allowance 
which a married woman fues for and is entitled to, upon 
any occafional feparation from her hufband. Terms de 
Ley 38. Where a woman is divorced a menfa & toro, the 
may fue her hufband in her own name for alimony or 
maintenance out of the hufband’s eftate, during the iepa- 
ration, either in the Chancery or Spiritual court; and it 
will be allowed, except it be in cales of elopement and 
adultery. 1 Inf. 235. a. But the Spiritual court is the 
proper court to fue in for alimony: and the not allowing 
a wife maintenance is not an offence within the flatute 
1 Eliz. but a neglect of the hufband’s duty, and a breach 
of his vow. 12 Rep. 30. A man may be fued in the 
Spiritual court for beating his wife, and he may be or- 
‘dered to pay her fo much per week alimony: but a prohi- 
bition hath been granted by B. R. in fuch a cafe; and 
the wife may have fureties of the peace for unreafonable 
beating her. Trin. 11 fFac.1. Moor 874. Alimony was 
antiently exprefled by rationabile effoverium, reafonable 
maintenance.—Rex vic. Bucks falutem. Precipimus tibi 
. quod de maritagio Emmz de Pinkney uxoris Laurentii Pe- 
nire, gui excommunicatus eft, eo quod predictam Emmam affec- 
tione maritali non tratat, eidem Emme rationabile eftove- 
rium /uum invenias, donec idem Laurentius wir fuus eam 
tanquam uxorem fuam tradaverit, ne iteratus clamor ad nos 
‘inde perveniat.—Rot. 7 Hen. 3. 

Bilaunds, ab alanis, Scythie gente, Hare-hounds. 

Whap, (Fr. in Lat. allaya) A word ufed for the tem- 
pering and mixture of other metals with filver or gold. 
Stat.g H.5. This allay is to augment the weight of the 
filver or gold, fo as it may defray the charge of coinage, 
and to make it the more fufile. A pound weight of ftan- 
dard gold, by the prefent ftandard in the mint, is twenty- 
two carats fine, and two carats allay: and a pound weight 
of right flandard filver confifts of eleven ounces two-penny 
weight of fine filver, and eighteen penny weight of allay. 
Lovind’s Effay upon Coins, pag. 19. One penny weight of 
angel gold is worth four fhillings and two-pence; of 
crown gold, three fhillings and ten-pence: and one ounce 
of pure filver is worth five fhillings and four-pence ; and 
with allay, five fhillings. Mod. Juf. tit. Coin, pag. 120. 

Allegiance, allegiantia, (formerly called ligeance, from 
the Latin alligare O ligare, i. e. ligamen fidei) Is the {worn 
allegiance, or taith and obedience, which every fubject owes 
to his prince. It is either perpetual, where one is a fub- 
ject born; or where one hath the right of a fubject by 
naturalization, Jc. or it is temporary, by reafon of refi- 
dence in the king’s dominions. To fubjeéts born, it is 
an incident infeparable; and as foon as born they owe by 
birth-right obedience to their fovereign: and it cannot 
be confined to any kingdom, but follows the fubject 
wherefoever he goeth. The fubjects are hence called Lege 
fe and are bound by this allegiance to go with the 

ing in his wars, as well within as without the kingdom. 
1 Inf. 2, 329. 2 Inf. 741. All perfons above the age 
of twelve years are to be required to take the oath of al- 
legiance in courts-leet. And there are feveral ftatutes re- 
quiring the oath of allegiance and fupremacy, &c. to be 
taken under penaliies: juftices of peace may fummon 
perfons above the age of eighteen -years to take thefe 
oaths, 1 Elig. 1W.& M. Ze. Abfolving any per- 
fons from their allegiance is high treafon, by 1 & 21 Eliz. 
For the other ftatutes refpecting allegiance fee 5 Eliz. c.1. 
Se §.—11 El. c. 1.—3 Fac. 1. c. 4.—7 Fac. 1. c. 6. 
—25 Car. 2. e 2—7 © 8 W. 3. c. 24. © 27.—13 & 













faciat. 






A TL M 


14 W. 3. ¢.6.—1 Ann. c. 22.—6 Ann. c. 14,.—8 Ann 


c 15.—1 Geo. ls c. 13.—2 Geo. 2. c. 31.—And fee title 
Daths, 


Allegiare, To defend or juftify by due courfe of law. 
— Si guis Je velit allegiare fecundum regis Weregildum hoc 
Leges Alured, cap. 4. Spelm. 

Aller Good, The word aller is ufed to make what is 


added to fignify fuperlatively ; as aller good is the greatett 
good. , 


Blicviare, Signifies to levy or pay an accuftomed fine. 


Some of our antient hiftorians mention fuch fines paid by 
perfons to their lords for redemption of their daughters, 


or for a licence to marry them. Brady’s Pref. to Eng. 
Hift. 64. 


Bilocation, (allocatio) In a legal fenfe is an allowance 


made upon account in the Exchequer; or more properly a 
placing or adding to a thing. 


Bilocatione Facienda, A writ for allowing to an ac- 


countant fuch fums of money as he hath lawfully ex- 
pended in his office; directed to the lord treafurer, and 
barons of the Exchequer, upon application made. 
Orig. 206. 


Reg. 


Allocate Comitatu, Is a new writ of exigent allowed, 


before any other county court holden, on the former not 
being fully ferved, or complied with, &ec. 


Fitz. Extg. 


14. l 
Bilodial, This is where an inheritance is held 


without any acknowledgment to any lord or fuperior; 


and therefore is of another nature from that which is 
feodal. Allodial lands are free lands, which a man enjoys 
without paying any fine, rent, or fervice to any other. 
See Alodium. 

@liuminoz, (from the Fr. allumer, to lighten) Is ufed 
for one who coloureth or painteth upon paper or parch- 
ment; and the reafon is, becaufe he gives light and or- 
nament by his colours to the letters or other figures, 
The word is ufed fat. 1 R.3. 0.9. ` 

Bimanach, Is part of the law of England, of which the 
courts muft take notice, in the returns of writs, €c. but 
the almanack to go by is that annex’d to the Book of Com- 
mon Prayer. Mod. Caf. 41, 81. See Year and Stat. 24. 
G. 2. ¢. 23. and 25 Geo. 2. c. 30. for correcting the ca- 
lendar and regulating the commencement of the year. 

The diverfity of fixed and moveable feats was con- 
demned per tot. cur. for we know neither the one nor the 
other but by the almanacks, and we are to take notice of 
the courfe of the moon. 6 Mod. 150, 160. Pafth: 3 Ann. 
B. R. in the cafe of Harvey v. Broad.—ibid. 196. S.C. 
and Holt Ch. J. faid, that at the council .of Nice they 
made a calculation moveable for Fa/fer for ever, and that 
is received here in England, and become part of the law ; 
and fo in the calendar eftablithed by aé& of parliament.— 
2 Salk. 626. pl. 8. S. C. accordingly; per cur. 

Whether fuch a day of the month was on a Sunday or 
not, and fo not a dies juridicus, is triable by the country 
or the almanack. Dyer 182. pl. 55. 

It was faid that the court might judicially take notice of 
almanacks, and be informed by them; and cited Ro- 
berts’s cafe in the time of Lord Catline; and Coke faid, 
that fo was the cafe of Galery v. Banbury, and judgment 
accordingly. 1 Leo. 242. pl. 328. Pafch. 29 Eliz. BR. 
Page v. Fawcett. Cro. Eliz. 227. pl uz. Se C. and 
held that examination by almanacks was fufficient, and 
a trial per pais not neceflary, tho’ the error affigned, 
viz. that the 16 Feb, on which day judgment was faid to 
be given, was on a Sunday, was an error in fat; and the 
judgment was reverfed, 

@limnaria, for armarias The archives of a church, a 
library. Omnia etiam ecclefie almaria confregit, char- 
tas © privilegia quedam igne cremavit, Gerval. Dorob. 
in R. 2. 

Bitner, or Plmoner, (eleemofynarius) An officer of the 
king’s houfe, whofe bufinefs it is to diftribute the king’s 
alms every day. He ought to admonifh the king to be- 
ftow his alms, efpecially upon faints days and holidays ; 
and he is likewife to vifit the fick, widows that are poor, 
prifoners and other neceffitous people, and to relieve them 
under their wants; for which purpofe he hath the for- 
feitures of deodands, and the goods of félo’s de fe, allowed 
him by the king. Fleta, lib. 2. cap. 22. The lord 
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Bito ¢ Waffo, By this is meant the abfolute fubmif- 
fion of all differences. | Pateat univerfis per prajentes quod 
Willielmus T. de Y. & Thomas G. de A. pofuerunt je in 
alto & baffo in arbitrio quatuor hominum, vix.—de quadam 
querela pendente, Efc. Et praedii quatuor homines judica- 
verunt, Fc. Dat. anno 2 Hen. 5. 

Bmabp2, vel Bmbaby2, A cuftom in the honour 
of Clun, belonging to the earls of Arundel: Pretium virgi- 
nitatis domino folvendum. LL. eccl. Gul. Howeli Dha, regis 
Wallie. Puella dicitur efe defertum regis, EÐ ob hoc regis 
eft de ea amvabyr habere. ‘This cuftom Henry earl’ of 
Arundel releafed to his tenants. Anno 3 B 4 P. © M. 

Ambattus, A fervant or client. Cowel. 

Binbafladoz, (legatus) Is a fervant of the ftate, repre- 
fenting the king in a foreign country, to take care of the 
public affairs. And ambaffadors are either ordinary, or 
extraordinary; the ordinary ambaffadors are thofe who re- 
fide in the place whither fent; and the time of their return 
being indefinite, fo is their bufinefs uncertain, arifing 
from emergent occafions; and commonly the protection 
and affairs of the merchants is their greateft care: the 
extraordinary ambaffadors are made pro tempore, and em- 
ployed upon fome particular great affairs, as condolements, 
congratulations, or for overtures of marriage, Jc. Their 
equipage is generaily very magnificent; and they may 
return without requefting of leave, unlefs there be a rc- 
ftraining claufe in their commiffion. Molloy 144. 

An agent reprefents the affairs only of his mafter; but 
an ambaffador ought to reprefent the preatnele of his 
mafter, and his affairs. Jid. By the laws of nations, 
none under the quality of a fovereign prince can fend any 
ambaffador : a king that is deprived of his kingdom and 
royalty, hath loft his right of legation. No fubject, 
though ever fo great, can fend or receive an ambaffador 3 
and if a vice-roy does it, he will be guilty of high trea- 
fon: the electors and princes of Germany have the privi- 
lege of fending and reception of ambaffadors; but it is li- 
mited only to matters touching their own territories, and 
not of the ftate of the empire. It is faid there can be no 
ambaffador without letters of credence from his fovereign, 
to another that hath fovereign authority: and if a perfon 
be fent from a king or abfolute potentate, though in his 
letters of credence he is termed an agent, yet he is an 
ambaffador, he being for the public. 4 Inf. 153. 

Ambaffadors may, by a precaution, be warned not to 
come to the place where fent; and if they then do it, 
they fhall be taken forenemies: but being once admitted, 
even with enemies in arms, they fhall have the protection 
of the laws of nations, and be preferved as princes. 
Moll. 146. Ifa banifhed man be fent as an ambafadgr to 
the place from whence he is banifhed, he may not be de- 
tained or molefted there. 4 Inž. 153. ‘The killing of 
an ambaffador has been adjudged high treafon. 3 Jn//. 8. . 
Some ambaffadors are allowed, by conceffion, to have ju- 
rifdiction over their own families; and their houfes per- 
mitted to be fanétuaries: but where perfons who have 
greatly offended fly to their houfes, after demand and re- 
fufal to deliver them up, they may be taken from thence. 
Ambaffadors cannot be defended when they commit any 
thing againft the ftate, or the perfon of the king with 
whom they refide. 4 Inf. 152. An ambaffador, guilty 
of treafon againft the king’s life, may be condemned and 
executed: but for other treafons, he fhall be fent home, 
with demand to punifh him, or to fend him back to be 
punifhed. 4 Inf. 152. 1 Roll. Rep. 185. 

If a foreign améaffador commits any crime here, which 
is contra jus gentium, as treafon, felony, Jc. or any other 
crime againit the law of nations, he lofeth the privilege 
of an ambaffador, and is fubject to punifhment as a pri- 
vate alien; and he need not be remanded to his fovereign, 
butofcurtefy. Dany. Abr. 327. But if a thing be only 
malum prohibitum by an att of parliament, private law, or 
cuftom of the realm, and it is not contra jus gentium, an 
ambaffador hall not be bound by them. 4/n/.153. And 
it is faid ambaffadors may be excufed of practices againft 
the ftate where they refide, (except it be in point of confpi- 
racy, which is againft the law of nations) becaufe it doth 
not appear whether they have it iz mandatis; and then they 
are excufed by neceflity of obedience. Bac. Max. 26. 
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almoner has the difpofition of the king’s difh of meat, af- 
ter it comes from the table, which he may give to whom 
he pleafes; and he diftributes four-pence in money, a 
two-penny loaf of bread, and a gallon of beer; or initead 
thereof three-pence daily at the court gate to twenty-four 
poor perfons of the king’s parifh, to each of them that 
allowance. This officer is ufually fome bifhop. 

Bimsécoh, or alnesfeoh, Saxon for alms money: It has 
been taken for what we call Peter Pence, firft given by Ina 
king of the Wej? Saxons, and antiently paid in England on 
the firft of Auguft. It was likewife called romefeoh, rome- 
fiot, and heorthpening. Selden’s Hift. Tithes 217. 

Bimutiam, A garment which covered the head and 
fhoulders of pricks. Quefivit epifeopus in quali habitu 
efèt? Refponfum eft, quod in tunica de Burneto S almutio 
fine cuculla, W. Thorn. 1330. 

Yinage, (Fr. aulnage) Signifies a meafure, particularly 
the meafuring with an ell. Svat. 17 Ed. 4. cap. 5. 

Binagez, or aulnager, (Fr. aluer, Lat. ulniger) Is pro- 
perly a meafurer by the ell; and the word aulne in French 
fignifieth az ell. An aulnager with us is a public {worn 
officer of the king’s, whofe place it is to examine into the 
aflife of all cloths, made throughout the land, and to fix 
feals upon them ; and another branch of his office isto 
colleé a fubfidy or au/nage duty granted to the king. He 
hath his power by Stat. 25 Ed. 3. and feveral other antient 
ftatutes; which appoint his fees, and inflict a punifhment 
for putting his feal to deceitful cloth, Se. vx, a forfeiture 
of his office, and the value. 27 Ed. 3. 3 R.2. But 
there are now three officers belonging to the regulation of 
clothing, who bear the diftin®@ names of /earcher, mea- 
furer, and aulnager; all which were formerly comprifed 
in one perfon. 4 Inf. 31. And becaufe the fubjects of 
this kingdom fhould not be abufed, an office of /earching 
is eftablifhed by act of parliament. 

By 118 12 W3. ¢. 20. Alnage duties are taken 
away, 

Binetum, A place where alders grow; or a grove of 
alder trees. ——Alnetum eff ubi alni arbores crefcunt. 
Domefday-Book. 

Biovinm, In Domefday fignifies a free manor: and alo- 
darii lords of manors, or lords paramount. Quando mo- 
ritur alodarius, rex inde habet relevationem terra, Se. 
Domefday, tit. Kent. 1 Inft. 1, 5. See fee, and Dal- 
rymple’s Feudal Tenures. 

Mloverium, 4 purfe. This word is mentioned in 
Fleta, lib. 2. c. 82. par. 2. 

Bitarage, (altaragium) The offerings made upon the 
altar, and alfo the profit that arifes to the prieit by reafon 
of the altar, obventio altaris. Mich. 21 Eliz. It was de- 
clared that by altarage is meant tithes of wool, lambs, 
colts, calves, pigs, chickens, butter, cheefe, fruits, herbs, 
and other fmall tithes with the offerings due: the cafe of 
the vicar of Wef-Haddon in Northamptonfhire. But the 
word altarage at firit is thought to fignify no more than 
the cafual profits arifing to the prieft, from the peoples 
voluntary oblations at the alar; out of which’a portion 
was afligned by the parfon to the vicar: fince that, our 
parfons have generally contented themfelves with the 
greater profits of glebe, and tenths of corn and hay ; and 
have left the fmall tithes to the officiating priefts: and 
hence itis that vicarages are endowed with them. Terms 
de Ley 39. 2 Cro. 516. 

It feems to be certain, that the religious, when they 
allotted the altarage in part or in whole to the vicar or 
chaplain, did mean only the cuftomary and voluntary of- 
ferings at the altar, for fome divine office or fervice of 
the prieft, and not any fhare of the ftanding tithes, whe- 
ther predial or mixt. Kenn. Paroch. Antig. Glof.: 

In the cafe of Franklyn and the mafter and brethren of 
St. Crofs, T. 1721, it was decreed, that where altara- 
gium is mentioned in old endowments, and fupported by 
ufage, it will extend to {mall tithes, but not otherwife. 
Bunb. 79. 

Witeration, (alteratio) Is the changing of athing: and 
when witneffes are examined upon exhibits, &. they 
ought to remain in the office, and not to be taken back 
into private hands, by whom they may be altered. Hod. 
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By the civil law, the perfon of an ambaffador may not 
be arreited; and the moveable goods of ambafadors, 
which are accounted an acceffion to their perfons, cannot 
be feifed on, as a pledge, nor for payment of debts, tho’ 
by leave of the king or ftate where they, are refident; but 
on refufal of payment, letters of requeft are to go to his 
matter, &Fc. Molloy 157. Danv. 328. 

By our ftatute law, an ambaffador, or public minitter, 
or his domeftic fervants, regiftred in the fecretary’s office, 
and thence tran{mitted to the f{heriff’s office of London and 
Middlefex, are not to be arrefted ; if they are, the procefs 
fhall be void, and the perfons fuing out and executing it 
fhall fuffer-fuch penalties and corporal punifhment as the 
lord chancellor or either of the chief juftices fhall think 
fit. Star. 7 Ann. cap. 12. Alfo the goods of an amba/~ 
Jador, or of his fervants, fhall not be diftrained. Szat. 
ibid. $ 

4 Geo. 2. Widmore v. Alvarez: In the cafe of the 
French ambaflador, it was ruled, that the perfon need 
na lie in the houfe, but he mut do fome a&ual fervice 

ere, 

Upon a motion to fuperfede a procefs againft the defen- 
dant, upon the ftatute 7 daun. as being in the fervice of a 
foreign ambaflador ; the court held, that to be a privi- 
leged fervant within the act, it is not required that the 
party actually live in the ambafiador’s houfe; yet it is 
not enough that the party be regiltred in the fecretary’s 
office as a fervant ; but when he comes for the benefit of 
the act, he mutt thew the nature of bis fervice, that the 
court may judge, whether he be a domeftic fervant 
within the meaning of the a& of parliament. In this 
cafe, it was objected againft the defendant, that he was a 


trader, and fo exprefly excluded from privilege by the’ 


ftatute: to which Mr. Solicitor General, who was coun- 
fel for the defendant, anfwered, that by traders within 
this aét, muft be underftood fuch as may have the benefit 
of the ftatutes concerning bankrupts, which infants are 
not intitled to, as it was determined in one Whytlock’s 
cafe; and that the defendant could prove he had exercifed 
no trade fince his full age. Fitzgib. Rep. 200. 

A chaplain to an ambaflador, who does not do any 
duty in the ambaflador’s houfe, fhall not be protected. 
Seacomb v. Bowlney. Wilf. Rep. part 1. 20. 

The court of B. R. refufed to allow Carelino protec- 
tion, as interpreter to the ambaffador from the Bey of 
Tripoly, it not appearing that he was a domeftic fervant. 
Wilf, Rep. part 1. 78, 9. 

To what laws an ambaflador, &e. is fubjed&, vide 
Blackfton’s Com, 1 V. 253, 4, Se. 

Ambiderter, (Lat.) One that can ufe his left hand as 
well as his right; or that plays on both fides. But ina 
legal fenfe, it is taken for a juror or embraceor, who 
takes money of both parties for giving his verdict; and 
fuch a one fhall be imprifoned, never more be of a jury, 
and further punifhed at the king’s pleafure. 5 Ed. 3. c. 
10. Crompt. Juft. 156. See Decies tantum. 

* Amba, (Sax. amber, Lat. amphora) A veflel among 
the Saxons: it contained a meafure of falt, butter, meal, 
beer, Sc. Leg. Ine Weft Sax. 

Amby, The place where the arms, plate, veffels, and 
every thing which beleng’d to houfekeeping were kept; 
and probably the ambry at Weftminfter is {o called, becaufe 
_ formerly fet apart for that ufe: or rather the aumonery, 
from the Latin elcemofynaria, an houfe adjoining to an 
abbey, in which the charities were laid up for the poor. 

Amenable, (Fr. amener) To bring or lead unto: or 
amainable (from the Fr. Main, a hand) fignifies tractable, 
that may be led or governed: and in our books it is com- 
monly applied toa woman, that is governable by her huf- 
band. Cow. Interp. It alfo, in the modern fenfe, figni- 
‘fies to be refponfible, or fubje&t to anfwer, &c. in a court 
of juftice. 

‘Amendment, (emendatio) The correction of an error 
committed in any procefs, which may be amended after 
judgment ; and if there be any error in giving the judg- 
ment, the party is driven to his writ of error; though 
where the’ fault appears to be in the clerk who writ the 
record, it may be amended. Terms de Ley 39. 

At common law there was little room for amend- 
ments, which appears by the feveral ftatutes of amend- 
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menis and jeofails, and likewife by the conftitution of thë 
courts ; for, fays Britton, the judges are to record the pa- 
rols {or pleas] deduced before them in judgment; alfo, 
fays he, Ed. Y. granted to his juftices to record the pleas 
pleaded before them, but they are not to erafe their re- 
cords, nor amend them, nor record againft their inrol- 
ment, nor any way fuffer their records to be a warrant to 
juftify their own mifdoings, nor erafe their words, nor 
amend them, nor record againit their inrolment. This 
ordinance of Ed. 1. was fo rigidly obferved, that when 
juttice Ingham, in his reign, moved with compaffion for 
the circumftances of a poor man who was fined 135. 4d, 
erazed the record, and made it 6s. 8d. he was fined 800 
marks, with which, ’tis faid; a clock-houfe at Weftminfter 
was built, and furnifhed with a clock; but as to the 
clock; it has been denied by authors of credit. Notwith- 
ftanding what is mentioned above, there were fome cafes 
that were amendable at Common law. 

Original writs are not amendable at Common law, for 
if the writ be not good, the party may have another ; 
judicial writs may and have been often amended. 8 Rep.157.. 

Whatever at Common law might be amended in civil 
cafes, was at Common law amendable in criminal cafes, 
and fo it is at this days refolved by Holt Ch. J. Powell 
and Powis J. 1 Salk. 51. pl. 14, 

Tho’ mi/awarding of proce/s on the roll might be amend- 
ed at Common law the /ame term, becaufe it was the att of 
the court; yet if any clerk at Common law iffued out an | 
erroneous proce/s on a right award of the court, that was 
never amended in any cafe at the Common law. 1 Salk. 
51. pl. 14. 

Statutes of amendment extend only to pleadings of re- 
cord, therefore pleadings while ix paper, are amendable 
by the Common Jaw. Antiently all pleas were ore tenus 
at the bar; and then, if any error was fpied in them it 
was prefently amended. Since that cuftom is changed; 
the motion to amend becaufe all in paper, fucceeded in 
the room of it; and it is a motion that the court cannot 
refufe: but they may refufe itif the party defiring it refu/é 
to pay cofts, or the amendment defired fhould amount to a 
new plea. 10 Mod. 88. 

But the law refpecting amendments has been much ex- 
tended by the following ftatutes: By 

Stat. 14 Ed. 3. c. 6. It is affented, that by the mif- 
prifion of a clerk in any place wherefoever it be, no pro- 
cefs fhall be adnulled or difcontinued, by miftaking in 
writing one fyllable, or one letter too much or too little; 
but as foon as the thing is perceived, by challenge of the 
party, or in other manner, it fhall be hattily amended in 
due form, without giving advantage to the party that 
challengeth the fame, becaufe of fuch mifprifion. 

By this ftatute the juftices had liberty, on challenge of 
the party, to amend the procefs where the clerk had mif- 
taken one fyllable or letter, and the judges afterwards 
conftrued the flatute fo favourably, that they extended it to 
a word; but they were not fo well agreed, whether they 
could make thefe amendments, as well after as before judg- 
ment; forthey thought their authority was determined by 
the judgment; and therefore to put an end to the diver- 
fity of opinions by the following ftatute, viz. 9 H. 5. c 4. 
It is declared that the judges fhall have the fame power, 
as well after as before judgment, as long as the record in 
procefs is before them. Gi/b. H. C. B. 110. 

This ftatute is confirmed by flatute 4 Hen. 6. c. 3. with 
an exception, that it fhall not extend to procefs on out- 
lawry, or to records or proceffes in Wales. But accord- 
ing to 2 Sand. 40. this laft exception, and the like ex- 
ception in 8 Hen. 6. c. 15. feem to be annulled by the 
ftatute 27 Hen. 8. c.26. by which it is enacted, that the 
laws of England fhall be ufed, prattifed and executed in 
Wales. | 

Though the foregoing ftatutes gave the judges a greater 
power than they had before, yet it was found that they 
were too much cramped, having authority to amend no» _ 
thing but proce/s, which they did not conftrue in a large; 
fignification, fo as to comprehend the whole. proceedings 
in real and perfonal ations, and criminal and common 
pleas, but confined it to the mene proce/s and jury procefs. 
8 Co. 157. a. And therefore to enlarge the authority of 
the courts, the ftatute 8 Hex. 6. c. 12. gives power to 

amend 


A M E 


amend what they fhall think in their difcretion to be the 
mifprifion of their clerks in any record, procefs, and plea, 
warrant of attorney, writ, panel, or return. Gy7/d. 
H.C. Boil IO. 

There are only two ftatutes of amendments, wig. the 
14 Ed. 3. and 8 H. 6. the ret are reckoned to be fta- 
tutes of jeofails, and not of amendments ; per Powell J. 
1 Sale. 51. pl. 14. Mich. 3 Ann. B.R. in cafe of The 
Queen Vv, Tiighin. And ibid. he held that the 
8 H. 6. was only to inlarge the fubject-matter of 14 
Ed. 3. and that 14 Æ. 3. extends only to procefs out 
of the roll, wiz. writs that ifue- out of the record, and 
not to proceedings in the roll itfelf; but that the 14 E. 3. 
extends not to the king, becaufe of thefe words (challenge 
of the party) and that the ftatute 8 H. 6. has always been 
conitrued in imitation cf the at of Ed. 3. and the ex- 
ception in the ftatute of H. 6. was only ex abundanti cau- 
tela; and all judges and fages of the law in all ages have 
taken it not to extend to the crown; and the cafes on 
the other fide are not to be relied upon. 

Farther by Stat. 8 Hen. 6. c. 15. ** The King’s jutftices, 
before whom any mifprifion fhall be found, be it in any 
records and procefles depending before them, as well by 
way of error as otherwife, or in the returns of the fame, 
by fheriffs, coroners, bailiffs of franchifes, or any other, 
by mifprifion of the clerks of any of the faid courts, or of 
the fheriffs, coroners, their clerks, or other officers clerks, 
or other minifters whatfoever, in writing one letter or one 
fyllable too much or too little, fhall have power to amend 
the fame. 

As thefe ftatutes only extended to what the juftices 
fhould interpret the mifprifion of their clerks, and other 
officers, it was found by experience, that many juft caufes 
were overthrown for want of form, and other failings, 
not aided by this ftatute, though they were good in fub- 
ftance ; and therefore the ftatutes of jeofail were made. 
Gilb. H.C. B. 111. See Feofait. 

By the foregoing ftatutes the faults and miftakes of 
clerks are in many cafes amendable: the mifprifion of a 
clerk in matter of fact is amendable; though not in matter 
of law. Palm. 258. If there be a miftake in the legal 
form of the wtit, it is not amendable: there is a diverfity 
between the negligence and ignorance of the clerk that 
makes out writs ; for his negligence (as if he have the 
copy of a bond, and do not purfue it) this fhall be 
amended; but his ignorance in the legal courfe of original 
writs is not amendable. 8 Rep. 159. A party’s name 
was miftaken in an original writ; and it appearing to the 
court that the curfitor’s inftru€tions were right, the writ 
was amended in court; and they amended all the proceed- 
ings after. 2 Vent. 152. Cro. Car. 74. If a thing 
which the plaintiff ought to have entered himfelf, being 
a matter of fubftance, be totally omitted, this fhall not 
be amended; but otherwife it is if omitted only in part 
and mifentered. Danv. Abr. 346. By the Common 
law a writ of error, returned and filed, could not be 
amended ; becaufe it would alter the record: but now by 
Stat. 5 Geo. 1. cap. 13. Writs of error, wherein there 
fhall be any variance from the original record, or other 
defe&t, may be amended by the court where returnable. 
When the award of a writ of inquiry on the roll is good, , 
the writ fhall be amended by the roll. Carth. 70. The 
court cannot amend to make a new writ; or to altera 
good writ, and adapt it to another purpofe, Gc. only 
when the writ is bad and vicious on the faceof it. Mod. 
Cz/%263, 3.0. 

- With refpect to declarations, a declaration grounded 
on an original writ may not be amended, if the writ be 
erroneous: though if it be on a bill of Middlefex or a 
latitat, it is amendable. 1 Lill. Abr. 67. Declarations 
upon any penal ftatutes, gui tam, Sc. may not be amended 
after iffue joined. 2 Mod. 144. And indictments of 
treafon, and felony, writs of appeal, &c. are excepted out 
of the ftatutes of amendments; though fome things in 
them are’ amendable at Common law. Mod. Caf. 269. 
A plaintiff may amend his declaration in matter of form 
after a general iffue pleaded, before entry thereof, with- 
out payment of cofts: if he amend in fubftance, he is to 
pay cofts, or give imparlance; and if he amend after a 
{pecial plea, though he would give imparlance, he muft 
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pay cofts.. 1 Lill. 58. A declaration in ejeétment, laid 
the demife before the time; this was not amendable, for it 
would alter the iffue, and make a new title in the plaintiff. 
1 Salk. 48. The plaintiff declared on the ftatute of Win- 
ton for a robbery done to himfelf, when it fhould have 
been of his fervants; he had leave to amend. 3 Lev. 
347. If a defendant pleads a plea to the right, or in 
abatement, the plaintiff may amend his declaration; but 
not where he demurs, for this fault may be the caufe of 
the demurrer.’ 1 Salk. 50. A plea, when only on pa- 
per, upon notice and payment of cofts, may be amended; 
but if the plea be entered on parchment, it is not amend- 
able, being a plea of record: after demurrer, and after 
iffue joined, a plea may not be amended. A demurrer 
may be amended, after the parties have joinod in demurrer, 
if it be only in paper. Style 48. Where a plea fhall be 
amended, when in paper, or on record, Gc. fee the fta- 
tute 4 Geo. 2. c. 26. 

As to the amendments of records, Fc. an iffue entered 
upon record, with leave of the court may be amended ; 
but not in a material thing, or in that which will deface 
the record. 1 Lill. Abr. 61. A record may be amended 
by the court in a fmall matter, after iffue joined, fo as the 
plea be not altered. Danv. Abr. 338. If on a writ of 
error a record is amended in another court in affirmance of 
the judgment, it muft be amended in the court where 
judgment was given. Hardr. 505. Where the record 
of nifi prius does not agree with the original record, it 
may be amended after verdi&t, provided it do not change ` 
the iffue: but a record fhall not be amended to attaint the 
jury, or prejudice the authority of the judge. Mich. 
8 W. A general or fpecial verdi& may be amended by 
the notes of the clerk of affife in civil caufes; but not in 
criminal aétions. 1 Sa/k. 47. The ifue roll fhall be 
amended by the imparlance roll, which is precedent: but 
a roll may not be amended after verdict, when there is no- 
thing to amend it by; tho’ furplufage may be rejecied, 
and fo make it good. Cro. Car. 92. 1 Sid. 135. 

A miftake of the clerk in entering a judgment; as 
where it was that the defendant recovered, initead of the 
plaintiff, &c. was ordered to be amended. Cro. Fac. 631. 
Hutt. 41. A judgment may be amended by the paper 
book figned by the mafter. 1 Salk. 50. At Common 
law, the judges may amend their judgments of the fame 
term; and by ftatute of another term. 8 Rep. 156. 
14 E. 3. If judgments are not well entered, on payment 
of cofts they will be ordered to be fo: when judgments 
are entered, ’tis faid. the defeéts therein being the act of 
the court, and not the mifprifion of the clerk, are not 
amendahle. Golfb. 104. Miftakes in returns of writs, fines 
and recoveries, made by mutual affent of parties may be. 
amended. § Rep. 45. Judgment fhall not be ftaid after 
verdict, for that an original wants form, or varies from 
the record in point of form, which are amendable. 5 
Rep. 45. After verdiét given in any court of record, 
there fhall be no ftay of judgment for want of form in 
any writ, or infufficient returns of fheriffs, variance in 
form between the original writ and declaration, &e. 
Stat. 32 H. 8. 18 Eliz. Vide 5 Geo. 1. c. 13... Where 
judgment fhall not be reverfed for defeéts in form or fub- 
ftance. And fee title Jleofaitl, 

In the cafe of Newcomb v. Green, B. R. the poffea was 
amended by the judges notes. Wilf. Rep. part 1. 33. 
2 Stra. 1197. S. C. 

As to amendment, and the ftatutes relative thereto, 
vide Black. Com. 3 V. 406, ce. And fee Bathurft’s 
Nifi Prius, 296, Sc. d 

Amendments are ufually made in affirmance of judg- 
ments ; and feldom or never to deftroy them: and where 
amendments were at Common law, the party was to pay a 
fine for leave to amend. 3 Salk. 29. Vide Com. D. 1V. 
tit. Amendment. 

Bimerciament, amerciamentum, (from the Fr. merci) 
fignifies the pecuniary punifhment of an offender againit 
the king or other lord in his court, that is found to be in 
mifericordia, i. e. to have offended, and to ftand at the 
mercy of the king or lord. The author of Terms de Ley 
faith, that amerciament is properly a penalty affefled by- 
the peers or equals of the party amerced, for the offence 
done; for which he putteth himfelf at the mercy of the 
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Jord. Terms de Ley 40. And by the ftatute of Magna 
Charta, a freeman is not to be amerced for, a {mall fault, 


‘but prgportionable to the offence, and that by his peers. 


9 H. 3. c. 4. Amerciaments are a more merciful penalty 
than a fine: for which, if they are too grievous, a releafe 
may be fued by an antient writ called moderata mifericor- 
dia. The differénce between amerciaments and fines, is 
this; fines are faid to be punifhments certain, and grow 
exprefly from fome ftatute ; but amerciaments are fuch as 
are arbitrarily impofed. Kitch. 78. Alfo fines are im- 
pofed and affeffed by the court: amerciaments by the 
country: and no court can impofe a fine, but a court of 
record : other courts can only amerce. 8 Rep. 39, 41. 

A court-leet can amerce for public nufances only. 1 
Saund. 135. For a fine and all amerciaments in a court- 
leet, a diftrefs is incident of common right: but for amer- 
ciament ina court baron, diftrefs may not be taken but by 
prefcription. 11 Rep. 45. When an amerciament is 
agreed on, the lord may have an action of debt, or diftrain 
for it, and impound the diftrefs, or fell it at his pleafure : 
but he cannot imprifon for it. 8 Rep. 41, 45. Vide the 
cafe of the Duke of Bedford v. Alcock, B. R. Wilf. Rep. 
part 1. 248. In courts baron the amerciaments ought to 
be affeered; but ’tis otherwife of fines impofed bya court 
of record. 2 Inf. 27. An amerciament of a treeholder 
muft be affeered by freeholders of the manor, or debt will 
not lie for it. Baldwin v. Tudge, Wilf. Rep. 2—20. In 
the court baron, tenants not doing fuit of court, perfons 
making any incroachments, not performing what is or- 
dered, or for other mifdemeanors there punifhable, are to 
be amerced: thefe amerciaments are made upon prefent- 
ment of the jury; and if they are grounded upon a void 
prefentment, the amercements are alio void. 1 Lill. Abr. 
TAs i 

There is alfo amercement in pleas in the courts of re- 
cord, when a defendant delays to tender the thing de- 
manded by the king’s writs, on the firt day, 1 Inf. 
116. And in all perfonal actions: without force, as in 
debt, detinue, €c. if the plaintiff be nonfuited, barred, 
or his writ abate for matter of form, he fhall be amerced : 
but if on judicial procefs, founded on a judgment and re- 
cord, the plaintiff be nonfuited, barred, &c. he fhall not 
be amerced. 1 Nelf. Abr. 206. And an infant, if 
nonfuited, is not to be amerced: ’tis otherwife when at 
age. Fenk. Cent. 258. 

Sheriffs are to be amerced for the faults of their officers ; 
and clerks of the peace are amerceable in B. R. for grofs 
faults in indiftments removed thither. Hil. 21 Car. 
The amercement of the fherif, or other officer of the king, 
is called amercement royal. Terms de Ley. A town fhall 
be amerced for the efcape of a murderer, in the’ day-time : 
and if the town be walled, ’tis faid, it fhall be fubjeé& to 
amercement, whether by day or night. 3 Inft. 53. Amer- 
ciaments are likewife in feveral other cafes, See Black/t. 
Com. 3 V. 159. 

Amele, (from the Lat. ami&us) Is taken for a prieftly 
garment. 

Amicia, (the fame with almutium) A cap made with 
goats or lambs fkins; that part whereof which covered 
the head was fquare, and one part of it hung behind, and 
covered ths neck. Monafticon, 3 tom. p. 36. 

Amitus, Was the uppermott of the fix garments worn 
by priefts, tied round the neck, and it covered the breatt 
and heart.—WNe inde ad linguam tranfeat mendacium, ne va- 
nitates cogitet.—Amicttus, alba, cingulum, ftola, manipulus 
& planeta.—Thefe were the fix garments of priefts. 

Amicus Curie, If a judge is doubtful or miftaken in 
matter of law, a ftander-by may inform the court, as 
amicus curie, 2 Co. Inf. 178. In fome cafes, a thing is 
to be made appear by iuggeftion on the roll by motion ; 
fometimes by pleading, and fometimes as amicus curiae. 
2 Keb. 548. Any one as amicus curie may move to quafh 
a vicious indi€tment; for if there were a trial and verdict, 
judgment muft be arrefted. Comberb. 13. A counfel 
urg’d, that he might, as amicus curie, inform the court 
of an error in proceedings, to prevent giving falfe judg- 
ment; but it was denied, unlefs the party was prefent. 
2 Show. Rep. 297. 

- Aumittere Legem Terre, To lofe and be deprived of 
the liberty of {wearing in any court: as to become infa- 
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mous, renders a perfon incapable of being an evidenee, 
Vide Glanvil, lib. 2. And fee the ftatute 5 Eliz. cap. 9. 
againit perjury. So aman that is outlawed, &c.. is faid 
to lofé his law, i, e. is put out of the protection of the 
law, at leaft fo far as relates to the fuing in any of his 
majefty’s courts of juftice, tho’ he may be fued. 

Ammobagium, A fervice. —— Terre in com, Flints 
tenentur de domino rege per certa fervitia, J per ammo- 
bragium quod ad quinque folidos extenditur cum acciderit, 
Pat. 7 Ed. 2. 

mney, (amnefia, oblivio) An a& of pardon or ob- 
livion, fuch as was granted at the refteration by king 
Charles I. . 

Bmnitum Jinfulæ, Iles upon the weft coatt of Britain. 
Blount. 

Binozrtization, (amortizatio, Fr. amortiffement) Is an 
alienation of lands or tenemenrs in mortmain, viz. to any 
corporation or fraternity, and their fucceffors, &c. And 
the right of amortization is a privilege or licence of taking 
in mortmain. Jus amortizationis ef privilegium feu li- 
centia capiendi in manum mortuam. In the ftatute de liz 
bertatibus perquirendis anno 27 Ed. 1; the word amortife- 
ment is ufed. 

Wmoztize, (Fr. amortir) Is to alien lands in mort- 
main. See Mortmain, and the Stat. 7 Ed. 1. of amor-° 
tizing lands. 

A@mpliation, (ampliatio) An enlargement, but’ in 
fenfe of law it is a referring of judgment, till the caufe is 
further examined. 

Amp, (amicus) In law prochein amy is the next friend 
to be trufted for an infant. And infants are to /ue by 
prochein amy (i. e. next friend) or guardian, and defend by 
guardian. Alien amy is a foreigner here fubjeé to fome 
prince in friendfhip with us. yet 

An, Jour ¢ alte, (Fr.) Year, day and wafe; a 
forfeiture of lands to the king by tenants committing fe- 
lony, and afterwards the land falls to the lord. 

Ancefkoz, (antecefor) Signifies as much as predecefor, 
or one that has gone before in a family: but the law 
makes a difference between what we commonly call an 
anceftor and a predeceflor; the one being applied to a 
natural perfon and his anceftors, and the other to a body 
politic and their predeceflors. Co. Lit. A prepoffeffor 
of an eftate hath been called anceffor. 

@unceftrei, What relates to or hath been done by one’s 
anceftors ; as homage, anceffrel, &c. 

A@nchoz, Is a meafure of brandy, &c. containing ten 
gallons. Lex Mercat’. 

Bunchozage, (ancoragium) A duty taken of fhips for the 
ufe of the haven where they cafit anchor. MS. Arth, 
Trevor, Ar. ‘The ground in ports and havens belonging 
to the king, no perfon’ can let any anchor fall thereon, 
without paying therefore to the king’s officers. 

Ancients, Gentlemen of the inns of court. In Gray’s 
inn the fociety confifts of benchers, ancients, barriffers, and 
ftudents under the bar; and here the ancients are of the 
oldeft barrifters. In the Middle Temple, fuch as have gone 
through, or are paft their readings, are termed ancients ; 
the inns of Chancery confift of ancients and ftudents or 
clerks; and from the ancients one is yearly chofen the 
principal or treafurer, 

Ancient Demefne, or demain (vetus patrimonium do- 
mini) Is a tenure whereby all the manors belonging to the 
crown in the days of St. Edward, and William, called the 
Conqueror, were held. Thenumber and names of all ma- 
nors, after a furvey made of them, were written in the 
book of Dome/day ; and thofe which by that book appear 
to have at that time belonged to the crown, and are ‘con- 
tained under the title terra regis, are called ancient de- 
mefne. Kitch. 98. The lands which were in the poffef- 
fion of Edward the Confefor, and were given away by 
him, are not at this day antient demefne, nor any others, 
except thofe writ down in the book of Dome/day ; and there- 
fore, whether fuch lands are antient demefne or not, is 
to be tried only by that book. 1 Salk. 57. 4 Infl. 269. 
Hob. 188. 1 Brownl. 43. 

But if the queftion is, whether lands be parcel of a ma- 
nor. which is antient demefne, this fhall be tried by a 
jury. Salk. 56,774. Vide Com. Dig. 1 V, tit. Abate- 


ment. 


M Ancient 


A WG 


Ancient demefne is pleaded as to fuch a manor, and 
iffue is taken whether ’tis fo or not, this fhall be tried by 
the book of Dome/day; but if iffue be taken, that certain 
acres are parcel of the manor of H. which is ancient de- 
mefne, that fhall be tried by a jury; for parcel or not 
parcel is matter of fat, which cannot be tried by that 
book. 9 Rep. cafe of the abbot of Strata Marcella. 

Fitzherbert tells us, that-tenants in ancient deme/ne had 


their tenures from ploughing the king’s lands, and other 


works towards the maintenance of the king’s freehold, on 
which account they had liberties granted them. F.N.B. 
14, 228. And there were two forts of thefe tenures and 
tenants ; one that held their lands freely by charter; the 
other by copy of court-roll, according to the cuftom of the 
manor. 
. cannot be impleaded out of their manor ; for if they are, 
they may abate the writ by pleading their tenure: they are 


free from toll, for all things bought and fold concerning 
their fubftance and hufbandry. And they may not be 


impanelled upon any inqueft. F.N.B. 14. If tenants 
in ancient demefne are returned.on juries, they may have a 
writ de non ponendis in afffis, Sc. and attachment againft 
the fheriff. 1 Rep. 105. And if they are difturbed by 
taking duties of toll, &c. they may have writs of mon- 
Jiraverunt, to be difcharged. Thefe tenants are free as 
to their perfons; and their privileges are fuppofed to 
commence by act of parliament; for they cannot be cre- 
ated by grant at this day. 1 Salk. 57. 

Lands in ancient deme/ne are extendible upon a ftatute 
merchant, ftaple, or elegit. 4 Jnf. 270. No lands 
ought to be accounted ancient deme/ne but fuch as are held 
in focage ; and whether it be ancient deme/ne or not, thall 
be tried by the book of Domefday. A leflee for years can- 
not plead in ancient demefne: nor can a lord in action 
againft him plead ancient deme/ne, for the land is frank- 
fee in his hands. Danv. Abr. 660. In real actions, 
eje&tment, replevin, Fc. ancient deme/ne is a good plea ; 
but not in attions merely perfonal. Danv. 658. If in 
ancient demefne a writ of right clofe be brought, and pro- 
fecuted in nature of a formedon; a fine, levied there by 
the cuftom, is a bar: and if this judgment be reverfed in 
C. B. that court fhall only judge, that the plaintiff be re- 
ftored to his ation in the court of ancient deme/ne ; unlefs 
there is fome other caufe, which takes away its jurifdic- 
tion. Feuk. Cent. 87. Dyer 373. A fine in the king’s 
courts will change ancient deme/ne to frank-fee at Common 


law ; fo if the lord enfeoffs another of the tenancy ; or if 


the land comes to the king, &c, 4 Inf. 270. See 


Fine. 


But if the lord be not a party, he may have a writ of 


difceit, and avoid the fine or recovery ; for lands in an- 
cient demefne were not originally within the jurifdiétion 
of the courts of We/tminffer ; but the tenants thereof enjoy 
this amongft other privileges, not to be called from the 
bufinefs of the plough by any foreign litigation. 7 Hen. 
4. 44. 1 Rol. Abr. 327. 

But if the lord be party, then the lands become frank- 


fee, and are within the jurifdiction of the courts of Weft- 


minfter, for the privilege of ancient demefne being efta- 
blithed for the benefit of lord and tenant, they may de- 
ftroy it at pleafure. 2 Rol. Abr. 324. 1 Salk. 57. 

With refpe& to pleading, it is to be obferved, that in 
all aétions wherein if the demandant recovers, the lands 
would be frank-fee, ancient demefne is a good plea. 
8 Hen. 35. 1 Rol. Abr. 322. 

Therefore in all actions real, or where the realty may 

‘come in queftion, ancient demefne is a good plea; as 
alije, writ of ward of land, writ of account againf a 
bailiff of a manor, writ of account againft a guardian, &c, 
See 4 Inf. 270. 1 Rol. Abr. 322, 323. 

In replevin ancient demefne is a good plea, becaufe by 
intendment the freehold will come in queftion. Gaodb. 
64. 1 Bulf. 108. 

In an ejeđione firme ancient demefne is a good plea; 
for by common intendment the right and title of the land 
will come in queftion; and if in this action it fhould 
not be a good plea, the ancient privileges of thofe tenants 
would be loft, inafmuch as moft titles at this day are tried 
by cement. Hob. 47. 1 Bulf. 108. Hetl, i77. Gro. 
Eliz, 826. 4 


Brit. c. 66. The tenants holding by charter 
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But in all a&ions merely perfonal, as debt upon a leafe, 
trefpafi quare claufum fregit, Fc. ancient demefne is no 
plea. Hob. 47. 5 Co. 105. Vide Com. D. 1 V. tit. 
Abatement. 

Ancientyp, (Fr. anciennete, Lat. antiquitas) Elderthip 
or feniority. ‘This word is ufed in the ftat. of Ireland, 


14 Hen. 3. 


ndena, A fwath in mowing: it likewife fignifies as 


much ground as a man can ftride over at once. 

A@nelacius, A short knife or dagger.—Loricd erat in- 
dutus, geffans anelacium ad lumbare. Mat. Paris 277. 

Anfelotphoe, or anfealtible, A fimple accufation; for 
the Saxons had two forts of accufation, wiz. fimplex and 
triplex: that was called fingle, when the oath of the eri- 
minal and two more was fufficient to difcharge him ; but 
his own oath, and the oaths of five more were required to 
free him a triplici accufatione. Somner. In the laws of 
Adelfian we read—Et fi anfeldtyhde ft, immergatur manus 
pof lapidem, vel examen ufque ad Wrifle. Leg. Adelitani, 
cap. 19. apud Brompton. 

Bngaria, (from the Fr. angarie, i. e. perfonal fervice) 
Is a troublefome vexatious duty or fervice which tenants 
were obliged to pay their lords; and they performed it in 
their own perfons. — Terram liberam ab omnibus angariis 
EF exaGionibus, Ec. MS. Eliam Afhmole, arm. — Pre- 


frationes angariarum & perangariarum, plauftrorum F na- 


vium. Imprefling of fhips. Blount. 

Bngelica Ueftis, A monkifh garment which laymen 
put on a little before their deaths, that they might have 
the benefit of the prayers of the monks. It was from 
them called angelicus, becaufe they were called angelis 
who by their prayers anime faluti fuccurrebant. And the 
word /uccurrendum, in our old books, is underfteod of one 
who had put on the habit, and was near death: f gais 
ad fuccurrendum metu mortis fe loco preenominato dederit, 
illic recipietur. Monafticon, 1 tom. p. 632. 

Angel, Signifies, in the computation of money, ter 
fhillings of Ezglifh coin. 

Bngild, (angildum) The bare fingle valuation or com- 
penfation of a criminal; from the Sax. az one, and gild, 
payment, mult, or fine. Una folutio, fi villanus furatus 


fuerit, ce. Et habeas plegium, admoneas eum de angildo. 


Twigild was the double mulé or fines and ¢rigild the tre- 
ble, according to the rated ability of the perfon. Law 
of Ina, c. 20. Spelm. 

ABnbiote, A fingle tribute or tax: The words axhlote 
and an/cot are mentioned in the laws of William the Cons 


queror : and their fenfe is, that every one fhould pay ac- 


cording to the cuftom of the country, his part and hare, 
as fcot and lot, &e. Leg. W.1. c 64. 

Bniens, (Fr.) Void, being of no force. F. N. B- 
214. 
@unaleg, Yearlings, or young cattle of the firft year. 
—Vituli primo anno poftquam nati Junt, vituli vocantur; fe- 
cundo compoto annales vocantur; tertio bowiculi; quarto 
bovetti—Regulæ compoti domus de Farendon, MS. 

Bunats, (annates) This word has the fame meaning 
with firft-fruits, anno 25 H. 8. ¢. 20. The reafon of the 
name is, becaufe the rate of the firft-fruits paid for fpi- 
ritual livings, is after the value of one year’s profit. 
Annates more Jua appellant primos frudius unius anni facer- 
dotii vacantis, aut dimidiam eorum partem. Pol. Virgil de 
Invent. rer. lib. 8. c. 2. 

Bunealing of Tile, (anno 17 Ed. 4.) From the Sax. 
onalan, accendere, fignifies the burning or hardening of 
tile. : 

Snniented, (from the Fr. anneantir) Abrogated, fru- 
ftrated, or brought to nothing. Lit. 3. c. Jea. 741. 

Buniverfary Days, (dies anxniverfarii) Solemn days 
appointed to be celebrated yearly in commemoration of 
the deaths or martyrdom of faints; or the days whereon, 
at the return of every year, men were wont to pray for the 
fouls of their deceafed friends, according to the cuftom of 
the Roman Catholics, mentioned in the ftatute of 1 Fd. 6.. 
cap. 14. and 12 Car. 2. cap. 13. This was in ufë 
among our ancient Saxons, as you may fee in Lib. Rame/. 


fea. 134.—Anniverfaria dies ideo repetitur defun@is, quo- 


niam nefeimus qualiter eorum caufa habeatur im alia vitae 


Alcuinus’s Divine Offices. The anniverfary, or yearly 
return 
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return of the day of the death of any perfon, which the 
religious regifter’d in their obitual or martyrology, and an- 
nually obferv’d in gratitude to their founders and bene- 
factors, was by our forefathers called a year-day and a 
mind-day, i, e. a memorial day; and tho’ this proceeded 
from one of the trading arts of the priefts, who got many 
a legacy for thus continuing the memorial of their friends ; 
yet abating the fuperftition of it, we muft confefs this 
practice of theirs has been a great advantage to the hif- 
tory of men and times, by fixing the odits of great and 
od men. 

Anni Mubdiles, (Lat.) When a woman is under 12 
years of age, her age to marry, fhe is faid to be infra annos 
nubiles, and unmarriageable; fo that it fignifies the mar- 
riageable age of a woman. 2 Co. Infl. 434. 

Anno Domini, The computation of time from the in- 
carnation of our Saviour; which is generally inferted in 
the dates of all public writings, with an addition of the 
year of the king’s reign, &c. The Romans began their 
ara of time from the building of Rome: the Grecians 
computed by olympiads; and the Chriftians reckon from 
the birth of Fe/us Chrif. 

Annoifance, Bnnopance, or xoifance, is a word ufed 
for any hurt done toa public place, as a highway, bridge, 
river, Jc. or to any private place, by laying any thing 
therein that may breed infeétion, by incroachments, or 
fuch like means; and it is alfo taken for the writ brought 
upon fuch a tranfgreffion. This word is mentioned anno 
22 H.8.¢.5. Vide Nufance and Highways. 

Bnnua Penfione, An ancient writ for providing the 
king’s chaplain unpreferred witha penfion. It was brought 
where the king had due to him an annual penfion from an 
abbot or prior, for any of his chaplains whom he fhould 
nominate, (being unprovided of livings) to demand the 
fame of fuch abbot or prior. Reg. Orig. 165, 307. 

Bunuale, A word fignifying the yearly rent or income 
of a prebendary. 

@uwuatia, A yearly ftipend affigned toa prieft for cele- 
brating an anniverfary, or for faying continued maffes one 
year, for the foul of a deceafed perfon.—Inhibemus quoque 
aiftridtius ne aliquis reGtor ecclefie faciat hujufmodi patum 
cum Juo facerdote, widelicet quod ipfe Jacerdos preter catera 
fiipendia poterit recipere annualia & triennalia. Contt. 
Rob. Grofteft Epifcopi Lincoln. in Append. ad Fafcic. 
P. 411. 

Annuity, (annuus redditus) Is ayearly rent, payable for 
term of years, life, or in fee; and it is ufed for a writ that 
lies againft a perfon for recovery of fuchrent. Reg. Orig. 
158. -Annuity hath alfo been defined to be a yearly pay- 
ment of a certain {fum of money, granted. to. another for 
life, @&c. to be received of the grantor or his heirs, fo 
that no freehold be charged therewith; whereof a man 
fhall never have affize or other action, but a writ of an- 
nuity. Terms de Ley 44. Com: D. 1 V. tit. Aion, &c. 

To make a good grant of an annuity, no particular 
technical mode of expreflion is neceflary. For if a man 
grants an annuity to another, to be received out of his coffers, 
or to be received out of a bag of money, or to be received of 
a firanger, yet this is fufficient to charge his perfon, and 
the fubfequent words fhall be rejected. 1 Roll. Abr. 227. 

So, if a man grant a rent out of bis manor, when he 
has not any manor; this is a good annuity. 1 Rol. Abr. 
227. 

Or, if he grant. a rent of 20l. per annum, to be re- 
ceived of his tenants in D. when he has not any tenant 
there. 1 Roll. Abr. 227. 

If a man grant a rent out of land, in which he has 
nothing, provifo that he be not charged for this in a writ of 
annuity, it fhall be a good annuity ; for the provifo, being 

repugnant, is void. Co. Lit. 146. a. 2 Bul. 149. 

If a man grant a rent-charge out of his land, the gran- 
tee has an election to take it as a rent, or as an annuity. 
Lit, fe&. 219. 2 Bulf. 148. 

The treatife called Dofor and Student, dial. 1. cap. 3. 
fhews feveral differences between a rent and an annuity, 
wiz. that every rent is iffuing out of land ; but an anuuity 
chargeth the perfon only, as the grantor and his heirs, 
who have affets by defcent: for the recovery of an annuity, 
no action lies, but only the writ of aznuity ; but of a rent 
the fame remedy lies as fox lands; and an ganuity is ne- 
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ver taken for affets, becaufe it is no freehold in law 3 nor 
fhall it be put in execution upon a ftatute merchant, ftaple, 
or elegit, as a rent ifluing out of land may. Dyer 345. 
2 Rep. 144. If nolands are bound for the payment of 
an annuity, a diftrefs may not be taken for it. Dyer 65. 

And hence it is, that if a rent be granted out of lands, 
with a provifo that the perfon of the grantor fhall not be 
charged, that this provifo is void, becaufe the grantee, 
having no diftrefs given by the deed for the recovery of 
the rent, would be without any manner of remedy, if the 
provifo took place. 6 Co. 58. 4, 

But if an annuity iffue out of land, (which of late it 
often doth) the grantee may bring a writ of annuity, and 
make it perfonal, or an affife, or diftrain, c. {o as to 
make it real. 1 Jn/t.144. And if the grantee take a 
diftrefs ; yet he may afterwards have writ of aznuity, and 
difcharge the land, if he do not avow the taking, which 
is in nature of an action. x I/A. 145. But if the gran- 
tee of a rent bring an affife for it, he {hall never after have 
writ of annuity; he having elected this to be a rent: fo 
if the grantee of an annuity avow the taking of a diftrefs, 
in a court of record. Danv. Abr. 486. And if the 
grantee purchafe part of the land out of which an annuity is 
iffuing, he fhall never after have a writ Of annuity. Co. Lit. 
148. Where a rent-charge, iffuing out of lands, granted 
by tenant for life, &c. determines by the act of God; as 
an intereft was vefted in the grantee, it is in his election 
to make it a rent-charge, and fo charge the lands there- 
with, or a perfonal thing to charge the perfon of the 
grantor in annuity, 2 Rep. 36, A. feifed of lands in fee, 
he and B. grant an annuity or rent-charge to another; 
this prima facie is the grant of 4. and confirmation of B. 
But the grantee may have a writ of annuity againit both, 
If two men grant an annuity of 20/. per ann. although 
the perfons be feveral, if the deed of grant be not for them 
feverally, yet the grantee fhall have but one annuity 
againft them. 1 Inf. 144. 

When a man recovers in a writ of annuity, he fhall not 
have a new writ of annuity for the arrears due after the 
recovery, but a fire facias upon the judgment, the judg- 
ment being always executory. 2 Rep. 37. No writ of 
annuity lieth for arrearages only when an annuity is deter- 
mined, but for the annuity and arrearages. / 1 a/t. 285. 
Though if a rent-charge be granted out of a leafe for 


-years, it hath been adjudged that the grantee may bring 


annuity when the leafe isended. Moor, cap. 450, Where 
an annuity is granted to one for life, during the term he 
fhall have a writ of annuity : and when that is determined, 
his executors may have action of debt; for the realty is 
then refolved into the perfonalty. 4 Rep. 49. New 
Nat. Br. 278. Upon a rent created by way of referva- 
tion, no writ of annuity lies, Danv. 483. If a man 
grants a rent out of his manor, or lands, or to be received 
of his tenants, and he hath no manor, lands, or tenants, 
yet it may be a good annuity, though void as to a rent, 
Dany. Abr. 485. A perfon* grants to me 10/, every 
year, that I fhall be refident in fuch a parifh; an annuity 
lies for this, it being annual at my will; and it is the 
fame if a rent be granted payable at the end of a certain 
number of years, though it be not annual. Ibid. 452. 
A grant is made by a perfon of an aunuity to another and 
his heirs, without the grantor’s faying for him and his 
heirs, this is determinable by the death of the grantor. 
Danv. Abr. 482, Writ of annuity may not be had 
againft the grantor’s heir, unlefs the grant be for him and 
his heirs; and there muft be affets to bind the heir, by 
grant of an annuity by his anceftor; when he is named, 
1 Inf. 144, 1 Roll. Abr. 226. But it is otherwife in 
cafe of the grant of a rent out of land, or a grant of 
a rent whereof the grantor is feifed, for this charges the 
land, but an annuity charges the perfon only. Br, 
Charge, pl. 54. , 

An annuity granted by a bifhop with confirmation of 
dean and chapter, fhall bind the fucceffor of the bifhop, 
New Nat. Br. 340. Ifthe king grant an aanuity, it muft 
be expreffed by whofe hands the grantee fhall receive it, as 
the king’s bailiff, ĉc. or the grant will be void ; for the 
king may not be fued, and no perfon is bound to pay it 
if not expreffed in the patent. 9 H. 6. New Nat. Br, 
341. Jf where an annuity is granted pro decimis, the 

f grantor 
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grantor is diiturbed of his tithes, the anzuity ceafeth; and 
fo it is where any annuity is granted to a perfon pro con- 
filio, and the grantee refufeth to give counfel: for where 
the caufe and confideration of the grant amounts to a 
condition, and the one ceafes, the other fhall determine, 
1 Inff. 204. 

There are now very few, if any, grants of anzauities, 
- without a covenant for payment, expreffed or implied; 
and therefore, where a diftrefs can’t be made, or is not 
approved of, the grantee may bring an aétion of covenant, 
and recover the arrears in damages, with coits of fuit. 
And that aétion is now ufually brought, real aétions and 
writs of annuity being much out of ufe. 

See more concerning this head under title ®zant. 

Anlel, or anful. See aunfel weight —De pede, pollice, 
cubito, & palma, de anful, balancibus ES menfuris. Thorn. 
Chron. 

Antefuramentum, and prejuramentum. By our an- 
ceftors called juramentum calumnie; in which both the ac- 
cufer and the accufed were to make this oath before any 
trial or purgation, wiz. the accufer was to fwear that he 
would profecute the criminal; and the accufed was to make 

oath on the very day that he was to undergo the ordeal, 
that he was innocent of the crime of which he was charged. 
Leg. Athelftan. apud Lambard 23. If the accufer failed to 
take this oath, the criminal was difcharged ; and if the a 
cufed did not ‘elke his, he was intended to be guilty, Sed 
not admitted to purge himfelf. . Leg. Hen. 1. c. 66. 

Antittitiam, A word ufed for monaftery in our old 
hiftories. Blount. 

Antithetarius, Signifies where a man endeavours to 
difcharge himfelf of the fact of which he is accufed, by 
recriminating and charging the accufer with the fame fact. 
‘This word is mentioned in the title of a chapter in the 
laws of Canutus, capite 47. 

. Bpatifatio, An agreement or compact made with an- 
other. Upton, lib. 2. c. 12.7 De officio militari, viz. 
concedimus per preefentes bonum © falvum condu@um, ac fal- 
vam guardiam five fecuritatem apatifationis. 

Bpoziare, To be brought to poverty. Permifit fuos 
Jpeliare patriam, aporiare vulgus. Walfinghamin R.2. It 
hath been ufed fometimes to fignify, fhun or avoid. 

Bpottare, To violate: apoffare leges, and apoffatare 
leges, wilfully to break or tranfgrefs the laws.—Qué leges 
apottabit terre Jue, reus fit apud regem. Leg. Edw. Con- 
fefforis, c. 35. 

Bpottata Capiendo, A writ that formerly lay againf 
one who having entered and profeffed fome order of reli- 
gion, broke out again, and wandered up and down the 
country, contrary to the rules of his order: it was di- 
reéted to the fheriff for the apprehenfion of the offender, 
and delivery of him again to his abbot or prior. Reg. 
Orig. 71, 267. 

@pothecaries, Are exempted from ferving offices, &e. 
Their medicines are to be fearched and examined by the 








phyficians chofen by the college of phyficians, and if 


faulty fhall be burnt, &Fe. 32 Hen. 8.c. 40. 1 M. Stat. 
z. c.g. And apothecaries to the army are to make up 
their chefts of medicines at Apothecaries Hall, there to be 
openly viewed, &c. under the penalty of 40/. Stat. 10 
Ann. cap. 14. Vide6&7W. 3. c. 4. See Phyficians. 

Bpparatoz, or Ppparitoz, A meflenger that ferves the 
procefs of the fpiritual court. His duty is to cite the of- 
fenders’ to appear; to arret them; and to execute the 
fentence or decree of the judges, &c. Anno 21 Hen. 8. 
cap. 5. In the year 1316 Walter archbifhop of Canterbury 
granted the following commiffion to an apparitor of his 
confiftory court.—Walterus Dez gratia Cant. archiep., totius 
Anglie primas, dile&o filio Willielmo de Graftone ‘iz ap- 
paritoris oficio, in curia nofira Cantuar’, videlicet, in con- 


fiforio`ae decanatu nofiro ecclefiæ beate Mariæ de arcubus 


London, miniftranti falutem, gratiam ES benediGionem. Per- 
Jonam tuam, eo quod de fidelitate in diéto officio per laudabile 
teftimonium apud nos multipliciter commendaris, volentes pro- 
JSequi cum favore, ditum apparatoris officium in curia, con- 
fforio SF decanatu predidis perpetuo poffidendum tibi con- 
ferimus per præfentes: ita tamen quod te fideliter geras in 
officio predidto memorato. Volentes CS tibi fpecialiter conce- 
dentes, ut cum in minifperio digi oficii per teipfum perfonaliter 
wacare non poteris, vel abfens fueris d curia, confiftorio S 






of the contrary. 
Staundf. lib. 2. 


ae 


decanatu prediis, nihilominus per aliam idoneam perfonam, 
quem ad hoc affignandum omnia &. fingula que dito incum- 
bent oficio—facere valeas, & jugiter exercere.—Dat. apud 


Lambith. 8 Id. Mart. 1316. 

If a monition be awarded to an apparitor, to fummon 
a man, and he upon the return of the monition avers that 
he had fummoned him, when in truth he had not, and 
the defendant be thereupon excommunicated; an ac- 
tion on the cafe at Common law will lie again the ap- 
paritor for the falfhood committed by him in his office, 
befides the punifhment inflicted on him by the ecclefiaf- 
tical court for {fuch breach of trut. Ayl. Parerg.70. 2 


Bult. 264. 


Mpparatoz Comitatus, An officer formerly called by 


this name; for which the fheriffs of Buckinghamjbire had a 
confiderable yearly allowance ; and in the reign of queen 
Elizabeth, there was an order of court for making that 
allowance : 
tered. 


but the cuftom and reafon of it are now al- 
Hale’s Sher. Acco. 104. 
Appariement, (from the Fr. pareillement, i. e. in like 


manner) Signifies a refemblance or likelihood ; as appar- 
lement of war. 


Re 20 SLE, Av sno 
Bpparura, Furniture and implements; afpertinen. do- 


minus clamat habere omnes carredtas ferro non ligatas, ÈS 
omnes carrucas cum tota apparura, 
Carrucarum apparura is plough-. 
tackle, or all the implements belonging to a plough. 


Placit. in Itin. apud 
Ceftriam 14 Hen. 7. 


Appeal, appellum, (from the Fr. appel or appeller to 


accufe) Is a word ufed in our law for the removal of a 
caufe from an inferior court or judge to a fuperior: but 
more commonly for the accufation of a murderer, by a 
party who had intereft in the perfon killed; or of a felon 
by one of his accomplices. 
much as accu/atio with the Civilians ; for as in the Civil 
law, cognizance of criminal caufes is taken either upon 
inquifition, denunciation or accufation; fo in the Com- 
mon law, it is upon indiément, or appeal, indictments 
comprehending both inquifition and denunciation. 
accufation or appeal is a lawful declaration of another . 
man’s crime, (being felony at leaft) before a competent 

judge, by one that fets his name to the declaration, and 


1 Inf. 287. It fignifies as 


And 


undertakes to prove it, upon the penalty that may enfue 
Brady bb. 3... Briteves 2% same 

cap. 6, k 

There were anciently feveral kinds of appeals, which 


feem obfolete at this day; as appeals of treafon, which 
might be fued’ before the parliament and other courts of 
law, as well as before the conftable and marfhal, and 
were determinable by battle. 


2 Inf. 132. Brag. 118. 
2 Hawk. P. C. 161. : 

But appeals before the parliament are taken away by 
1 H. 4. cap. 14. and thofe before other law-courts are 
become obfolete. 

But as to the jurifdi€tion of the conftable and marthal, 


in relation to treafons committed out of the realm, it 


feems to continue ftill in force; for in the 7th year of 


Charles the firt, an appeal of treafon, fuppofed to be com- 


mitted beyond fea, was actually commenced before the 
conftable and marfhal; who, for want of fufficient proof 
to clear the truth, awarded that a duel fhould be fought 
between the parties, for the final determination of the 
matter. See Rujbworth’s Colleg. part. z. vol. 1. p. 112, 

Appeals de pace, de plagis, and de imprifonamento are 
out of ufe, and have been turned to actions of trefpafs for 


many hundred years paft; alfo the whole learning of © 


appeals of arfon feems obfolete at this day. 1 Jafe 
288. a. 

The kinds of appeals, therefore, that feem to require 
any confideration at this day, are thofe of death, larceny, 
and rape, which are capital appeals, and that of mayhem, 
which is confidered as a trefpafs. 1 New Abr, 122. 

An appeal of death, which is now chiefly in ufe, isa 
vindictive aétion which the law gives a wife againft her 
hufband’s murderer, and to the heir at law again one 


who kills his anceftor, which being the fuit of the fubject, 


the king cannot pardon, 1 New Abr. 122. And fee 


g Hen. 3. ¢. 34. and 3 Hen. 7. ¢. T. ` 
An appeal of murder i is for retribution, or ae 
as far as the law can give it; é. e. life for life, 


By. 
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By Magna Charta, ¢. 34. a woman can’t fue an appeal 
for the murder of any one, but her hufband. 

At the Common law, before the ftatute 9 Hen. 3. a 
woman as well as a man might have had an appeal of 
death of any of her anceftors, and therefore the /on of a 
«woman fhall at this day have an appeal, if he be heir at 
the death of the anceftor, for the fon is not difabled, but 
the mother only, for the ftatute fays, propter appellum fa- 
mine. 2Inft.68. 

The judges are fo far bound to take notice of this fatute, 
that if a woman brings an appeal of death of her father, 
or of any other befides her hufband, they ought ex officio 
to abate it, tho’ the defendant takes no exception to it, 
2 Hawk, Pl. C. 166. cap. 23. f: 42. 

A feme foall have appeal where fhe fhall have no dower, 
as where fhe e/opes from her baron. Br. Appeal, pl. 17, 
cites 50 E. 3. 15. per Ingleby. 

The wife is to be a wife de fado to be intitled to ap- 
peal; and if fhe marries again, before the appeal is brought, 
or whilft the fame is depending, her appeal will be gone. 
2 Inf?. 68, 317. Where a woman has judgmentin appeal, 
of the death of her hufband, fhe cannot have execution 
if fhe do not perfonally pray it: a judge went to a wo- 
man great with child, to know if fhe would have execu- 
tion? She faid, Yes, and the appellee was hanged. 
gah Cent. 137. But if fhe marry after the judgment, 
jhe cannot pray execution, 2 Hawk. P. C. 164, 

For the death of an anceftor who leaves no wife, the 
heir only can bring an appeal, and fuch heir muft himfelf 
‘be innocent of the fact, he muft be heir general according 
to the courfe of the Common law, and alfo heir male, 
and in his count muft fet forth how he is heir to the de- 
ceafed. 2 Hawk. P.C. 165. 

The hufband fhall not have an appeal for the death of 
his wife; but the heir only. Danv. Abr. 488. An heir 
dhall not have anne. for the death of a man married, ex- 
cept the wife kill the hufband; in which cafe the heir 
may profecute the appeal, 1 Leon. 326. 1 Tufi. 33. 

If a wife dies within the year, the heir fhall have no 
appeal. Keilw.120. And if after the death of the an- 
ceftor the heir male dies, ’tis faid another heir fhall not 
have appeal. H. P.C. 182. For a perfon that profe- 
cutes an appeal muft be immediate heir to the anceftor 
Killed, or his fuit fhall not be received. Staundf. 59. 
But where an appeal lies againft an heir, the next-heir 
{hall bring it. A.P.C. 182. An infant may profecute 
an appeal: and it is to be brought where the felony is 
done, and the party wounded fhall die. Staundf. 63. 

But an ideot, or perfon born deaf and dumb, or one 
attainted of treafon or felony, or outlawed in a perfonal 
aétion, fo long as fuch attainder or outlawry continues in 
‘force, cannot bring any appeal whatfoever. 2 Hawk. 
1968. 0H, P. C. 183. \2 Hawk. PaCo 162, 

The appellant is to commence his appeal in perfon ; but 


he may proceed by attorney, having a fpecial warrant of 


attorney filed. 1 Salk. 60,. The appeal muft.be brought 
in a year and a day after the death of the perfon mur- 
dered; and the count muft fet forth the fact, and the 
length and depth of the wound, the year, day, hour, 
place where done, and with what weapon, ic. And 
that the party died in a year and aday. 2 Inf. 665. & 
6 Ed.1. c. 9. Principal and acceffaries before.and after 
are to be joined in appeal. Danv. Abr. 493. And this 
is to be obferved, though the accefflary is guilty in an- 
other county. 3 H.7. ¢.1. 

An appeal is profecuted two ways; either by writ, or 
bill: appeal by writ is when a writ is purchafed out of 
Chancery by one for another, to the intent. he appeal a 
third perfon of fome felony committed by him, finding 
pledges that he fhall do it: appeal by bill is where a man 
of himfelf gives up his accufation in writing, offering to 
undergo the burden of appealing the perfon therein named. 
Bratton. 

This appeal may be brought by bill before the juftices 
in the King’s Bench ; before juftices of gaol delivery, and 
sommiffioners of oyer and terminer, Fc. or before the 
fheriff and coroner, in the county court: but the fheriff 
and coroner have only power to take and enter the appeal 
and count; for it muft be removed by Certiorari into 
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‘| If a perfon, immediately after t 
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In appeal by original, principals and acceflaries are 
generally charged alike without diftin@ion, till the plain- 
tiff counts; but ’tis otherwife in appeals by bill. Danv. 


94. 

There is to be but one appeal againft the principal and 
acceflary: if the principal is acquitted, it fhall acquit 
the acceflary; and both fhall have damages againft the 
appellant on a falfe appeal, or the acceflary may bring a 
writ of confpiracy. 33 Hen. 6. cap. 2. 2 Inf. 383. 
Though where a perfon is acquitted on a juft appeal, he 
may be arraigned upon indiétment at the king’s fuit; 
and if a murderer be acquitted upon inditment, or found ` 


guilty and pardoned by the king, the wife or heir may 


bring appeal. Woed 629. 
When a perfon is indicted for murder, and acquitted 


thereupon, he is to be bailed till the year and day is paft, 


allowed for bringing the appeal, if an appeal be intended, 
3 Hen. 7. cap. 1, 


If the defendant in appeal is attaint, or acquit: or the 


plaintiff nonfuit after appearance, which is peremptory, 


no other appeal lies. H. P.C. 188. But if the appeal 
is good and well taken, and afterwards fails, the defen- 
dant fhall be arraigned at the fuit of the king; ’tis other- 
wife if the appeal was never good or well taken; as if it 
abates for mifnomer, e. Staundf. 147, 148. If there 
be an indictment and appeal depending at the fame time 
againft the fame perfon, the appeal fhall be tried firt, if 
the appellant be ready, Kel. 107. Otherwife the king 
would deftroy the fuit of the party; for this reafon the~ 
king by his pardon cannot bar an appeal. enk. 160, 


Avs 

The cafe of other appeals than of murder, as of rob- 
bery, rape, &¢, are not within the ftatute. 3H.7. ¢. 1. 
And therefore auterfoits acquit, upon an indictment with- 
in the year, ftands as at Common law a good bar to an 
appeal of robbery, or any offence other than murder or 
manflaughter; and yet the judges at this day never for- 
bear to proceed upon an indiétment of robbery, rape, or 
other offence, though within the year, becaufe appeals of 
robbery efpecially are very rare, and of little ufe, fince 
the ftatute of 21 H.8. cap. 11, gives reftitution to the 
profecutor as effectually as upon an appeal, 2 Hales 
Hift. P. C, 250, 

Where the appellant doth not profecute his appeal; or 
in cafe he releafe to the defendant ; the appellee may be 
arraigned at the king’s fuit. If the defendant on an in- 
di&ment is conviéted of manflaughter, and allowed his 
clergy, it will bar an appeal : though fome of our books 
tell us the heir may lodge an appeal immediately be- 
fore clergy had: and sA fay clergy ought to be 
granted, and that it is unreafonable an appeal fhould in- 
terpofe prefently to lame judgment. 3 Iaf. 131. 

e verdiét of manflaughter, 
put in an appeal of murder, and before the appeal is ar- 
raigned, the defendant demands his benefit of clergy ; 
this is a good bar to appeal, and praying of clergy, is ha» 
ving of clergy, though the court delay calling the party 
to judgment, &c. 1 Salk. 60, 62. Kel. 93. But for- 
merly it was held, that the court might delay the calling 
a convi& to judgment, and thereby hinder him from his 
clergy, and make him lable to an appeal, efpecially if the 
appeal. were depending; and where the record of a con- 
viction of manflaughter is erroneous, or infufficient, &e, 
the offender cannot plead the conviction and clergy had 
therein, in bar of an appeal or fecond indiétment, Sec, 
2 Hawk. P. C. 378, 379. A charter of pardon is no 
bar.of an appeal : and if the party be outlawed, &c. in 
eppents and the king pardon him, a fcire. facias fhall 
iflue again{t the appellant, who may pray execution, not- 
withftanding fuch pardon ; but if returned fci. fec. and 
he appears not, then the appellee fhall upon the pardon be 
difcharged, H. P.C. 251. A peerin appeal of murder 
fhall not be tried. by his peers, but by a common jury ; 
though he fhall upon an indictment for murder. Vide 
Stat. 3-H. 7. .c. 1. direéting appeals before the sheriff 
and coroners, or at King’s Bench, or gaol delivery. No 
‚appeals to be purfued in parliament. 1H. 4. c. 14. 

No effoin is allowed the appellant, in appeal of death. 
Stat. 13 Ed. 1. In appeal the court can grant no impar- 
lance, but it.may be ‘adjourned. 1 Sid. 325. And 

å where 


where afpeal of death is brought, the defendant carinot 
juitify Je defendendo; but muft plead Not guilty, and the 
juryare to find. the fpecial matter. Bro. App. 122. 3 
Salk. 37. Appeal is the niceft fuit in law, tor any {mall 
matter will abate it; the procefs muft bear date the fame 
day with the return of the writ; if it be a day afterwards, 
it is a difcontinuance ; and it varies from all other pro- 
ceedings, for there can be no amendment of the writ, nor 
is the difcontinuance of it helped by any ftatute. Nel 
Abr. 215. 

The court ex oficio will quath the writ for apparent 
faults appearing cn the face of the writ; as where the 
fenfe is defective for want of a material word, or where 
it wants thofe words of art which the law has appropriated 
for the defcription of the offence. 2 Hawk. P. C. 184. 

Alfo the court will abate the writ when the declaration 
varies from:the writ in fome material point, either as to 
the reign of the king, or as to the county wherein the 
factis laid, &c. 2 Hawk. P. Ci 184. 

The declaration muft fet forth the offence with the 
utmoft certainty, and likewife defcribe it by fuch words 
of art as the law has appropriated to the purpofe; there- 
fore if the word félonice in any appeal, murdravit in an 
appeal of murder, rapuit in an appeal of rape, cepit in an 
appeal of larceny, mayhemiavit.in an appeal of mayhem, 
. be omitted, they cannot be fupplied by any circumloca- 
tion. 

Areleafe of all manner of aétions, or of all aétions cri- 
minal, or of all actions concerning pleas of the crown, or 
of all appeals, or of all demands, is a good bar of any 
appeal; but a releafe of all perfonal actions does not bar 
an appeal of felony, being an action of an higher nature. 
Cro. Fac. 283. Yelv. 204. 2 Hawk. P.C. 196. 

If the appellee pleads a fpecial plea,» which does not 
amount to a confeflion of the fact, he muft at the fame 
time plead over to the felony, except in fpecial cafes ; 
as where fuch plea would be prejudicial tohim, or where 
{uch plea declines the jurifdittion of the court. 2 Hawg. 
P. C. 196. Carth. 56. 

In appeal of murder brought by the wife for the death 
of her su/band; the appellee pleaded, that fhe was never 
lawfully married.to her hufband, but did not plead over to 
the felony; adjudged, that this plea being to -be tried 
by the ordinary upon bis certificate, whether the marriage 
was Jaw/ful or. not, in fuch cafe the defendant need» not 
plead over to the felony ; but where the plea is triable by 
the Common law, he muft plead over to the felunp. Cro. 
Eliz. 22439 > 3 ‘ 

By ftatute an appellant, bringing a falfe appeal, fhall 
fuffer a year’s imprifonment, yield: damages to the party 
grieved, and pay a fine to the king; and being unable, 
thofe that abetted him fhal] be punifhed in like manner. 
Stat. 13 Ed... ¢. 12. 


The form of an appeal of murder. 


Wilts, 
the gaol of the lord the king, in the county of W. 
held for the faid county at, &c. in the county afore/aid, the 
day, &c. in the firft year of the reign of our Sovereign lord 
George the Third, by the grace of God, of Great Britain, 
France and Ireland, king, defender of the faith, &c. before 
Sir F. P. and A. D. efg; &c+ juftices of our faid lord the 
king affigned to hold pleas, &c. and juftices of the faid lord 
the king, bis gaol there of the prifoners in the fame being to 
deliver affigned, &c. J. B. fon and heir of T. B. deceafed, 
in his proper perfon, by bill carneftly appealed R. D. late of, 
&c. and T. E. &c. in the cuftody of W. C. efg; foeriff of 
the county aforefaid, to the bar there brought in their proper 
perfons, of the death of the Jaid T. B. his father ; and there 
are pledges of profecuting bis faid bill, that is to fay, John 
Doe and Richard Roe; which faid bill follows in thefe words : 
Wilts ff. J. B. fon and heir of T. B. late of, &c. in the 
county of W. efq; in his proper perfon, earneftlyappealsR. D. 
late of, &c. gentleman, and T:E. late of, &c. in cuftody of 
W.C. efg; foeriff of the county of W. aforefaid, being to the 
bar brought in their proper perfons, of the death of the 
Said T. B. his faid father; for that the faid R. D.. not 
having God before his eyes, but being moved and feduced by the 
inftigation of the devil, on the day, &c. in the year of the 














E it remember’d, That at the general delivery of 
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reign, 80. with force and arms, &¢. at the parifb of, kes 
in the county of W. aforefaid, that is to fay, in a certain place 
called, 8c. in the king’s highway there, upon the faid T.-B. 
in the peace of God ahd of cur faid lord the king then and there 
being, felonioufly, wilfully, and of his malice forethought, made 
an affault, and the Jaid R. D. a certain piftol of the value 
of ten foillings, then and there charged with gunpowder anda 
leaden bullet, which piftol the faid R. D. in bis right band 
then and there had, felonioufly, wilfully, and of his forethought 
malice, directed againft the faid T. B. he foot off and dif- 
charged, and with the faid leaden bullet, by force of the faid 
gunpowder out of the piftol aforesaid, fo as aforefaid directed, 
foot and difcharged, the Jaid T.B. in and upon the right fide 
of the breaft of him the faid T: B- near his right fooulder, 
then and there felonioufly, wilfully, and of bis malice forethought, 
Struck, pierced and wounded, and then and there the faid R. Dz 
with the faid bullet, fo foot and difcharged from the faid piftol 
as aforesaid, in and upon the faid right fide of the breaft of 
him the faid T. B. near his faid right fhoulder, felonioufly, 
wilfully, and of malice forethought, gave to the fame T: B. 
one mortal wound, of the length and depth, &c. of which faid 
mortal wound the faid T. B. then and there inftantly died. 
And the faid T. E. the faid day, &c. in the fame year, aty 
&c. aforesaid, in the place aforesaid, and in the king’s bigh- 
way aforefaid, there felonioufly, wilfully, and of his malice 
forethought, was prefent, abetting, aiding, comforting and mains 
taining the faid R- D. the felsxy and murder aforesaid, in 
manner and form aforesaid, to do and commit: and fo the faid 
R. D. and T. E. the Jaid T. B. in manner and form afore- 
Said, felonioufly, wilfully, and of their malice forethought, killed 
and murdered, againft the peace of our Jaid lord the king, bis 
crown and dignity, &c. And as Joon as the faid felons the 
Jaid felony and murder had committed, they fled; and the faid 
J. B. fon and heir of the faid T. B. made frejo purfuit after 
the Jaid felons, &c. And if the faid R. D. and 'T. E. the 
felony and murder aforefaid fo as aforesaid done, are willing 
to avow and affirm, then the Jaid J.B. is ready the faid felonp 
and murder againft them the faid R.D. and T. E. to prove; 
according as the court of our faid Lord the now king bere 
feall confider thereof, and hath found pledges to profecute bis 
Appeal, &ec. ‘ 


Appeal of Maihem, Is the accufing one that hath 
maimed another: but this being generally no felony, it is 
in a manner but an action of trefpafs; and nothing is re- 
covered by it but damages. In an action of affault and 
maiming, the court may increafe damages, on view of the 
maihem, cs And though maihem is not felony, in ap 
peals and indictments of maihem, the words felonice maihe-- 
miavit are neceflary. 3 Infl: 63. Bradon calls appeal of 
maihem appellum de plagis S mahemio, and writes a whole 
chapter.upon it, Lib. 3. trad. 2. cap. 24. Yn an appeal 
of maihem, the defendant pleads that the plaintiff had 
brought an adtion of trefpafs againit him, for the fame 
wounding,’ and had recovered, and damages given, Je. 
And this was a good plea in bar of the appeal; becaufe 
in both:a¢tions damages only are to be recovered? “4 
Rep. 43.: And where there is a recovery in affault and 
battery, & c. the jury give: damages according to the hurt, 
which was done, and it fhall be intended a maihem at that 
time; and therefore appeal of maibem doth not lie. Hob. 
94. 1 Leon. 318. Im appeal of maibem, the appellant 
ought not to plead in abatement of the writ, and likewife 
over to the maibem; if he doth, he will lofe the benefit of 
his plea to the writ. Moor 457. 

Bppeal of Rape, Lies where a rape is committed on 
the body of a woman. 3 Inf. 30. A feme covert, 
without her hufband, may bring appeal of rape + and the 
Stat. 11-Hen. 4. cap. 13: gives power where a woman is 
ravifhed, and afterwards confents to it, for a hufband, or 
a father, or next of kin, there being no hufband, to bring 
appeal of rape: alfo the criminal, in fuch cafe, may be 
attainted at the fuit of the king. 3 Inf. 131. OR. 2. 
cap. 6. , Cii Ni 

Ifa woman be ravifh’d by her next of kin, and con- 
fents to him,.and has neither hufband nor father, the- - 
next of kin to him fhall have the appeal ; for he has dif- 
abled himfelf by the rape, whereby he becomes a felon. 
2 Inft. 434.— Hales Hif. P.C. 632. S.P. cites 28 
H.6. Corone 459.—2 Hawk. P.C. 173. ¢. 23- se 
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If there be no hnfband, nor father; then the appeal is 
given to the heir, whether male or female. Hales P.C.186. 
In appeal of rape of his feme, the defendant pleaded, Ne 
ungues accouple in lawful matrimony; becau/e one was affianced 
to the feme, and after ancther married her, and after fhe 
came to him who affianced her, and he married her, and fhe is 
afterwards ravifbed. The firk who married her hall 
have the appeal of rape, for the firit efpoufals are good till 
they are divorced for the precontract,’ and the opinion 
here is that, Ne ungues accouple, &c. in this cafe is not a 
good plea; for the itatute gives it to the barons, f viros 
` habuerint ; fo that baron in pofeffion fhall have it, where 
efpoufals are not void. Br. Appeal, pl. 32. cites 11 
EASTA 

This ftatute, as to the hufband, fhall be conftrued 
ftri&ly, and be intended of a hufband in poffeflion, tho’ 
there be good caufe of divorce; for he is her hufband till 
a divorce be had. Contra where the marriage is void; 
for there he is not wr ejus, and therefore, in that cafe, 
Ne! ungues accouple, &c. is no plea by the beft opinion, 
tho’ contra in appeal of the death of the hufband, or in 
demand of dower, becaufe they are by the Common law. 
Br. Parliament, pl. 8g. cites 11 H. 4. 14. 2 Hawk. 
PI. C. 173. cap. 23. J. 62. fays, that Ne unques accouple, 
&c. is a good plea, and fhall be tried by the bifhop’s cer- 
tificate, who, if the marriage were unlawful by reafon of 
a pre-contra&, ought to certify againft the appellant. 

The flatute of Wefim. 1. c. 13. enacts that appeal of 
rape fhall be brought within forty days: but by Srat. 
Wefim. 2. c: 34.relating to this offence, no time is li- 
mited for the profecution ; fo that it may be brought in 
any reafonable time. H. P. C. 186. Appeal of rape is 
to be commenced in the county where committed: and 
if a woman be affaulted in one county, and ravifhed in 
another, the appeal of rape lies in that county where fhe 
was ravifhed.. ‘H. P. C. 186.° It is held, that though 
formerly the defendant might have his clergy, ’tis taken 
away by the Szat.“ r8 Eliz. cap. 17. Dyer 201. 





Form of an Appeal of Rape. 

B. of, &c. in his proper perfon earneftly appeals 
e C. D: late of, &c. in the prifon, &c. according 
to the form of the ftatute made inthe parliament of the lord 
Richard the fecond, king of England, in the fixth year of his 
*reign held, &c. for that, that is to fay, that the faid C.D. 
‘the day and year, &¢. at, &c. in-the county aforesaid, M. B. 
wife of the faid A. B. felonioufly ravifbed, and her carnally 
knew, againft the form of the fiatute aforefaid, &c. And as 
Soon as, &c. And this (the felony and rape aforefaid) the 
Said A. B. is ready to prove againft him the Jaid C. D. as 
‘the court, &c. 


Bppeal of Bobberp, A remedy given by the Common 
law, where a perfon is robbed of his goods, &c. ‘to have 
‘réftitution of the goods ftolen: as’ they could not be re- 
‘ftored on indiétment at the king’s fuit, this appeal was 
judged neceflary:' 3 Inf. 242. 


‘he may bring appeal 
Staundf. 62. 

“SAn infant fhall have an appeal of robbery. St. P. C. 
60. 6. cap gg.’ * 
“ Appeal of felony lies againft a feme covert without her 
baron. St. PIG. 62. cap. TIO 

~ So it lies againft ‘an infant; and fo of all others who 
‘may commit felony. ‘ St. PIC. 62. cap. 11. 

-A woman af this day may have an appeal of robbery, 
ĉe. for fhe is not reftrained thereof. 2 Inf. 68. 

Adjudged, that an appeal of robbery may be brought by 

the party robbed twenty years after the offence committed, 
and that he fhall not be bound to bring it within a year 
anda day, as he muft do in appeal of murder. 4 Leon. 16. 
But the courts of law would now fcarce permita profecu- 
tion after fuch a length of time, unlefs good caufe could 
be fhewn why: it had not been’ fooner commenced, as 
that the offender had fled the kingdom, and was but juft 
returned, &c. If one man robs feveral perfons, every one of 
them may have ‘appeal: likewife if the robber be attainted 
at the fuit of one, he fhall be tried at the fuit of the reft, 
fo as their appeals were commenced before the attainder. 





If a man robbed make | 
Freh purfuit after; and apprehend and profecute the felon, | 
of robbery at any time afterwards. | 


Danu. Abr. 494. In appeal of robbery, the plaintiff muf 
declare of all the things whereof he is robbed, or they 
fhall be forfeited to the king; for the appellant can have 
reftitution for no more than is mentioned in his appeal. 
3 Inf: 227. By the Year-book 21 Fd. 1. 16. Reititu- 
tion of goods was granted upon an outlawry, in appeal of 
robbery ; but a perfon having preferred an indictment 
againft a robber, and afterwards an appeal, on which he 
was outlawed, the plaintiff moved to have reftitution of 
his goods, and it wasdenied: 2 Leon. 108. If the count 
or declaration in appeal of burglary be fufficient, and the 
defendant is convicted at the fuit of the party upon the af- 
peal; he fhall not be again impeached for the fame offence 
at the king’s fuit. 4 Rep. 39. By Stat. 21 H.8. cap.11- 
the like reftitution of ftolen goods may be had on indit- 
ments after attainder, as on appeals: and appeals of rape 
and robbery are now much out of ufe; but the appeal of 
murder fill continues, and is fometimes brought. Vide 
as to appeal Black. Com. 4 F: 308, Ge. and Hawk. 
Pleas of the Crown, tit. Appeal, where the fubject is fully 
treated, and in a very maiterly manner. 

Appeal to Wome. | This was ever efteemed fo great an 
interruption to national juftice, that even at the time the 
Roman Catholic religion was the religion of this kingdom 
it was prohibited. By the Stat. 24 Hen. 8. appealing to 
Rome incurs the penalty of a pramunire: and it is made 
treafon by 13 Eliz. cap. 2. 

Where an appeal in an ecclefiaftical caufe is made before 
the bifhop, or his commiflary, it may be removed to thé 
archbifhop ; and if before an archdeacon, to the Court of 
Arches, and from the Arches to the archbifhop; and when 
the caufe concerns the king, appeal may be brought in 
fifteen days from any of the faid courts to the prelates in 
convocation. 24 H. 8. c.12. And the Stat: 25 H. 8. 
cap. 19. gives appeals from the archbifhop’s courts to the 
king in Chancery, who thereupon appoints commiffioners 
finally to determine the caufe; and thisis called the Court 
of Delegates: there is alfo a court of commiffioners of re- 
view; which commiflion the king may grant as fupreme 
head, to review the definitive fentence given on appeal in 
the Court of Delegates. On taking away the fupremacy of 
the pope in this kingdom, this power was lodged in the 
crown, as originally belonging to it.’ 4 Inf. 340: The 
dean of Wells was deprived of his deanery, by the com- 
miflary of the bifhop of Bath and Wells, from which fentence 
the dean appealed to the archbifhop, who affirmed it; and 
thereupon he exhibited an appeal to the king in Chancery, 
but found no relief, for the king granted the deanery to 
one Turner. Butanno 1 Mar. the deprived dean obtained 
another commiffion to the Delegates, and by their fentence 
was reftored to his deanery ; and after the death of queen 
Mary, 1 Eliz. Turner had a commiffion of review, and he 
was reftored, though it was infifted there ought to be no 
farther appeal. Dyer 273. In the 39th year of queen 
Eliz. fentence being given in an ecclefiaftical caufe, the 
party againft whom had, appealed to the archbifhop, &c. 
who aflirmed the*fentence ; then'he appealed to the Dele- 
gates, and they repealed both the former fentences: on 
which the queen’granted a commiflion ad revidendum the 
fentence of the Delegates, and it was held lawful. Cro. 
Eliz. 571. The bifhop of Wincheffer is made vifitor of 
Magdalen college in Oxford; by whom the prefident of 
the faid college was deprived, who appealed to the queen 
in Chancery: refolved, that the appeal doth not lie, for 
’tis out of the ftatutes 24 & 25 H. 8. Dyer209. See 4 
Mod. 106. See Admiral. 

Appearance, In the law fignifieth the defendant’s filing 
common or fpecial bail, when he is arrefted on any pro- 
cefs out of the courts at Weminfter: and there can be no 
appearance in the court of B. R. but by fpecial or common 
bail. There are four ways for defendants to appear to 
actions; in perfon, or by attorney; by perfons of full 
age; and by guardians, or next friend, by infants. 
Show. 165. 

By the Common law, the plaintiff or defendant, de- 
mandant or tenant, could not appear by attornew without 
the king’s fpecial warrant by writ or letters patent, but 
ought to follow his fuit in his own proper perfon; by 
reafon whereof there were but few fuits. Co. Lit, 128. 
2 Inf. 249. But it is now the common courfe for the 

I plaintiff 
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Plaintiff or defendant, in all manner of aftions where 
there may be an attorney, to appear by attorney, and put 
in his warrant without any writ from the king for that 
_ purpofe. And therefore, gentrally, in all actions real, 
perfonal, and mixt, the demandant or plaintiff, tenant 
or defendant, may appear by attorney. F. N. B. 26. 

But in every cafe, where the party ftands in contémpt, 
the court will not admit him to appear by attorney, but 
oblige him to appear in perfon. As if he comes in by a 
cepi corpus upon an exigent. F. N. B. Or, if he be out- 
lawed. 2 Cro. 462, 616. 

But by Stat. 4 & 5 W. & M. c. 18. Perfons outlawed 
in any cafe, except for treafon or felony, may appear by 
attorney to reverfe the fame without bail; except where 
fpecial bail fhall be ordered by the court. 

In all cafes where procefs iffues forth to take the per- 
fon’s body, if a common appearance only, and not {pecial 
bail is required, there every fuch perfon may appear in 
court in his proper perfon, and file common bail. 1 
Lill. Abr. 85. Hill. 22 Car. B. R. 

In a capital cafe the party muft always appear in per- 
fon, and cannot plead by attorney: alfo in criminal of- 
fences, where an aét of parliament requires that the party 
fhould appear in perfon; and likewife in appeal, or on 
attachment. 2 Hawk. P. C. 141, 373- 

On an indiétment, information or aétion, for any 
crime whatfoever under the degree of capital, the defen- 
dant may, by the favour of the court, appear by attor- 
ney ; and this he may do as well before plea pleaded, as 
in the proceeding after, till conviction. 1 Lew. 146, 
Kelw. 165, Dyer 346. Cro. Fac. 462. 

If hufband and wife are fued, the hufband is to make 
attorney for her. 2 Saund. 213. 

If an ideot doth fue or defend, he cannot appear by 
guardian, prochein amie, or attorney, but muft appear in 
proper perfon; but otherwife of him who becomes zon 
compos mentis z for he fhall appear -by guardian if within 
age, or by attorney if of full age. 


Inf. 390. 4 Co. 124. | 


A corporation aggregate of many perfons cannot appear | 


in perfon, but by attorney, and fuch appearance is good. 
10 Rep. 32. in the cafe of Sutton’s Ho/pital. 

_ If a man is bound to appear in court on the firft day of 
the term, it fhall be intended the firft day in common un- 
derftanding, viz. the firft day in fullterm. 1 Li. 83. 
2 Leon. 4. In cafe the defendant’s attorney doth receive 
a declaration againft his client from the plaintiffs attor- 
ney ; this obliges the attorney to appear to it: and if an 
attorney has a warrant from the defendant to be his at- 
torney in a fuit depending in B.R. and he files common 
bail accordingly ; it has been held, that he mut appear 
by that warrant in all fuits againft the defendant in the 
fame term; provided declarations are filed in the office, 
and copies delivered to the defendant, or his attorney, 
who filed the bail, before the end of the term his bail is 
filed. For the defendant being, after appearance and bail 
put in, fuppofed to be in cuffody of the marfbal, the attor- 
ney that appears for him is bound to receive any declara- 
tion that. is brought againft him during that term. Comp. 
Attorn. 

Attornies fub{cribing warrants to appear, are liable to 
a penalty of 5/. and attachment, upon xon-appearance. 
And where an attorney promifes to appear for his client, 
the court will compel him to appear and put in common 
bail, in fuch time as is ufual by the courfe of the court; 
and that although the attorney fay he hath no warrant for’ 

‘ appearance: nor fhall repealing a warrant,of attorney, to 
delay proceedings, excufe the attorney for his not appearing, 
who may be compelled by the court. 1 L7//.83,84. The 
defendant’s attorney is to file his warrant the fame term he 
appears, and the plaintiff the term he declares, under pe- 
nalties by Stat. 4 &F 5 Ann. cap. 16. 

An attorney is not compellable to appear for any one, 
unlefs he take his fee, or back the warrant ; after which 
the court will compel him to appear. 1 Salk. 87. 

If an attorney appears, and judgment is entered againft 
his client, the court will not fet afide the judgmert, ‘tho’ 
the attorney had no warrant, if the attorney be able and 
refponfible ; for the judgment is regular, and the plaintiff 
is not to fuffer when in no default; but if the attorney 
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be not refponfible or fufpicious, the judgment will be fet 
afide ; for otherwife the defendant has no remedy, and 
any one may be undone by that means. 1 Salk. 86. 

Attachment denied by the court againft an attorney, 
who appeared for the plaintiff without a warrant; but 
faid an aétion on the cafe lies. Comb. 2. 

In actions by original, appearances muft be entered with 
the Filazer of the county; and if by bill, they fhall be 
entered with the Prothonotary: and appearances and com- 
mon bail are to be entered and filed by the defendant 
within eight days after the return of the procefs, on 
which he was arrefted, &c. on pain of forfeiting 51 
to the plaintiff, for which the court fhall forthwith award 
judgment and execution. 5 9 6 W. 9M. c.21. If the 
defendant does not appear and find bail, the plaintiff's at- 
torney is to call upon the fheriff for the return of the 
writ, whether the defendant be arrefted, or not; and pro- 
ceed accordingly, 

On two nihils returned upon a feire & alias fcire facias, 
they amount to a /cire feci, and the plaintiff giving rule, 
the defendant is to appear, or judgment fhall be had 
againft him by default: and where a defendant doth not 
plead after appearance, judgment may be had againft him. 
Style 208. Upon a party’s appearing, errors in writs are 
in many cafes falved, and the party may be obliged to 
anfwer asif there had been no fuch error, 2Hawk. 302. 
Where the firft procefs in an inferior court is a capias 
which ought not to be, it is falved and made good by ap- 
pearance ; for the defendant hath by his appearing admit- 
ted the writ to be legal. Lutav.g54. For, in inferior 
courts, regularly a plaint fhould be levied, and /uamons 
iffued, and returned before fuing forth the capias. On 
appearance, a writ hath had its end, and the plaintiff fhall 
declare: alfo an appearance takes away all difcontinu- 
ance, and bad procefs before it. Fenk. Cent. 57. 

By late ftatutes, where a defendant is ferved with a 
copy of procefs, in ations of debt, &c. under 10/. a com- 
mon appearance fhall be entered, or common bail filed by 
the plaintiff, if the defendant doth not appear within 
eight days after the return of the writ; on affidavit made 
of the fervice of the procefs. Stat. 12 Geo. 1. c. 26. 
And a xotice fhall be indorfed on the copy of the procefs, 
of the intentand meaning of the fervice, for the defendant 
to appear, &c. by 5 Geo..2. `c. 17. 

A wife may appear without her hufband. Wilf Rep. 
parti. 264. .A manmay appear before the return of a 
capias ad refpondendum. Jd. 39. For the appearance is 
to the fuit. 

Appearance in perfon and by attorney are very dif- 
ferent. Vide 1 Sid. 93, 322, 392. 4 Rep. 71. 1 
Lev. 80. Ray. 59. 

Appearance by guardian and next friend. Vide fne 
fants, &e. 

Byppendant, (appendens) Is a thing of inheritance, be- 
longing to another inheritance that is more worthy. Asan 
advowion, common, court, &e. may be appendant toa 
manor: common of fifhing, gppendant to a freehold: 
land appendant to an office: a feat ina church to a houfe, - 
&c. But land is not appendant to land, both being cor- 
poreal, and one thing corporeal may not be afpexdant to 
another that is corporeal; but an incorporeal thing may 
be .appendant to it. 1 Infi. 121. 4 Rep. 86. Danv. 
Abr. 500. A foret may be appendant to an honour; 
and waifs and eftrays to.a leet. 1°Co. Inf. 367.. And 
incorporeal things, advowfons, ways, courts, commons, 
and the like, are properly parcel of and appendant to cor- 
poreal things; as houfes, lands, manors, &%c. Plowd. 
170. 4 Rep. 38. If tenant in tail of a manor where- 
unto an advowfon is appendant is diffeifed, and the dif- 
feifor fuffers an ufurpation ; by the diffeiffee’s entring in- 
to the manor, he is-reftored to the advowfon. 1 Infi. 49. 
But if one diffeife me of common appexdant belonging to 
my manor, and during the diffeifin I fell the manor; by 
this the common is extinét for ever, 4 E. 3. 21. 11 
Rep. 47. Common of eftovers cannot be.appendant to 
land; but to a houfe to be fpent there. 1 inf. 120. 
By the grant of a meffluage, the orchard and garden.will . 
pafs as appendant. 

Appendants are ever by prefcription, and this makes a 


diftinction between appendants and appurtenances, for 


appur- 
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appurtenances may be created in fome cafes at this day ; | part of the land to which it is appendant or appurtenant. 


as if a man at this day grant to a man and his heirs, 
cómmon in fuch a moor for his beafts, levant or couching 
upon his manor; or if he grant to another common of 


‘eftovers or turbary in fee-fimple, to be burnt or fpent 


within his manor; by thefe grants, thefe commons are 
appurtenant to the manor, and fhall pafs by the grant 
rt ; in the Civil law it is called adjundium. Co. Lit. 
12%. g 

What things may be appendant, vide Plo. Com. 103, b. 
104. 6. 170. | i 

ppenditia, The appendages or pertinences of an eftate. 

*=Simon earl of Northampton gave to the knights templars 
his manor of Merron in com. Oxon. cum omnibus appenditiis 
Jiis-—Kennet’s Paroch. Antiq. 110. Hence our pentices, 
or pent-houfes, are called appenditia domus, Sc. 

Bppennage, or apennage, (Fr.) Is derived from appen- 
dendo; or the German word apanage, fignifying a portion. 
Itis ufed for a child’s part or portion; and is properly the 


‘portion of the king’s younger children in France, where, 


| apportioned. 


by a fundamental law, called the law of apenhages, the 
king’s younger fons have dutchies, counties, or baronies 
granted to them and their heirs, &c. the reverfion being 
teferved to the crown, and all matters of regality as to 
ware” and levying taxes in fuch territories. Spelm. 
Glof: 

a The payment of mohey at the feale or by 
weight. — Dedit regi prefato appenfuram novem librarum 
purifimi auri juxta magnum pondus Normannorum. Hilt. 
Dies. edit. Gale, 1.2. ¢. 19. 


. _ Apples, A duty-is granted on all apgles imported into 


‘Créat Britain, to be paid before landing thereof, by Stat. 
30 Geo. 2. c: 27. 

By what meafure apples are to be fold, fee 1 dun. St. 
r cet oe 
_ & APD Is a word ufed in old hiftorians, and 
fighihes to lean on, or prop up any thing, €e. Wal- 
fagbam ann. i271. Mat. Parif. Chron. Aula Regie ann. 
1321. 
; Bpporere, To pledge or pawn.— Accepta ù fratre Gú- 
lielma Jumma non modica Normanniam illi appofuit. Neu- 
brigenfis, lib. 1. t. 2. 

Apportioiitient, (apportionamentum) Isa dividing of a 
rent, &c. into parts, according as the land out of which it 
iffues is divided among two or more. If a ftranger re- 
covers part of the land, a leffee hail pay, having regard 
to that recovered, and what remains in his hands. 
Where the leffor recovers part of the land: or enters for 
a forfeiture into part thereof; thé rent fhall be apportioned. 
1 Inf. 148. If a man leafes three acres, rendering rent, 
_and afterwards grants away one acre, the rent fhall be 
t Inf. 144. Leflee for years leafes for 
years, rendring rent, and after devifes this rent to 
three péerfons, this rent may be app2rtioned. Danu. Abr. 
505. If a leffee for life or years under rént, furrenders 
part of the land, the rent thall be apportioned: but where 

e grantee of a rént-chargé purcha/es part of the land, 
there ail is extin&. Moor, 231. A rent-charge, illu- 
ing out of land, may not be apportioned: nor fhall things 
entire, as if-one holds lands by fervice to pay yearly to 
the lord, at fuch a feaft, a horfe, Efe. 1 Dih. 149. But 
if part of the land, out of which a rent-charge iffues, de- 


Jéends to the grantee of the rent, this hall be apportioned. 


Danv. 507. 

_. A granteé of a rent releafes part of the rent to the 
gamion this doth not extinguifh the refidue, büt it fhall 
Boarea : for here the grantee dealeth not with the 

land, only the rent. 


% art- of lands leafed is furrounded by freh water, there 
: a 1 be no apportionment of rent: but if it be furrounded 
with the fea, there fhall be an apportionment of the rent. 
Dyer 56. Aman purcha/es part ot thé land where he hath 
common appendant, the common fhall be apportioned: of 
common eet it is otherwife, and if by the a& of the 
party, the common is extin&. 8 Ret. 79. Common ap- 


| je& a man to two aétions. 


Wood's Inff. 199. TF where a perfon has‘ common of pafture 
Jans number, part of the land defcends to him, this being 
intire and uncertain cannot be apportioned: but if it had 
been common certain, it fhould have been apportioned. 1 
Inf. 149. Conditions generally are intire, and cannot be 
apportioned by the act of the party. 1 Nel. Abr. 227. 

contract may not be divided or apportioned, fo as to fub- 
1 Salk. 65. 

Appoztum, (from the Fr, apport) Signifies properly the 
revenue or profit which a thing brings in to the owner: 
and it was commonly ufed for a corody or penfion. It 
hath alfo been applied to an augmentation given to an 
abbot out of the profits of a manor for his better fupport. 
—lta quod proficua manerii pradiGi nomine apporti, quoli- 
bet anno prafato A. in fubventionem fuftentationis fue solve- 
rentur, Gc. Anno 22 Ed. 3. 

Appolal of Hheriffs, The charging them with money 
received upon theiraccounts in the Exchequer. Stat. 22 
CS 29) CAA, 

Appraifers of goods are to be fworn to make true ia 
praifement; and valuing the goods too high, fhall be 
obliged to take them at the price appraifed. Statute 11 
Ed. 1. Stat. Aon Burnel. 

Append, (Fr.) A fee or profit apprendre, is fee 
or profit to be taken or received. Anno 2 €F 3 Ed. 6. 
cap. 8. 

Psonn (apprenticius, Fr. apprenti, from apprendre 
to learn) Signifies a young perfon bound by indentures 
to a tradefman or artificer, who upon certain covenants is 
to teach him his myftery or trade: thefe apprentices are a 
kind of bond-men, differing only in that they are fervants 
by covenant, and for a certain term, ufually feven years, 
and they live for the molt part more reputably. Smith’ s 
“Rep. Angl. lib. 3. cap. 8. 

t will be proper under this head to explain— 


I. Who may be bound apprentices, and in what mana 
ner; and who are compellable to receive them. 

U. Haw they are to be provided for and governed du- 
ring their apprenticefoips, and in what manner they are 
to be affigned, &e. `" 

Ill. What trades may net be exercifed without having 
Served an apprenticepbip. 

TV. How apprentices may acquire fettlemenits. 

V. For what offences they are pinifbable, and how. 


3792 580. i; + fan no 
ing the fifth of Elż. c. 4: enacts, that although per- 
fons bound apprentices fhall be within age at the time of 
making their indentarés, ‘they fhall be ae to ferve for 
the years in their indentures contained, as if they were at 
full age at the time of making of them; it hath been 
held, that although an Infant may voluntarily bind him- 
felf an apprentice, and if he continue an apprentice for 
feven years, he may have the benefit to ufe his trade; yet 
néither at the Common law, nor by any words òf the 
abovementioned ftatute, can a covenant or obligation of 
an infant, for his apprenticefhip, bind him; but if he 
mifbehave himfelf, the mafter may correct him in his fer- 
vicé, or complaiir to a juftice of peace, to have him pú- 
nithed according to the flatute: but no remedy lieth 
againft an infant upon fach covenant. . Gro. Car. 179. 
Cro. Fac. 194, Sa Pe is 
_ Butif any one entices an apprentice from his mafter’s 
fervice, or harbouts him after notice, the makter may 
maintain a fpecial a&ion on the cafe, agdinft the perfon 
fo doing. Vide 3 Salk. 380. 

By the cuftom of London, an infant unmarried, and 


‘above the age of fourteen, may bind himfelf apprentice 


pendant and appursenant umy be apportioned on alienation of | to a freeman of London, by indenture with proper cove- 


nants ; 
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nants; which covenants, ,by the: cuftom of London, fhall ; 

be as binding as if he were of full age. Moor 134. 

2 Bulle, 192.4 2 Rol. Rep. 305. Palm. 361. 1 Mod. 

1271. 2 Keb. 687. But a waterman’s apprentice is not, 
within the cuftom of London, to bind himfelf being under 
twenty-one. Arg. and agreed by all. 6 Med. 69. Mich. 
2 Ann. BSR: in the cafe of Barber v. Dennis. 

A freeman’s widow may take a maid apprentice for fe- 
ven years, and inroll her as a youth; if fhe be above four- 
teen years old: and if an exchange woman, that hath a 
huftand free of London, take fuch apprentice, fhe fhall be 
bound to the hufband; and may be made free, at the end 
of the appreaticefbip, if fhe be then unmarried. ex Lon- 
dinen. 48. - 

By Stat. 5 Eliz. teg. fed. 35. The, juftices may com- 
pel certain perfons under age to be bound as apprentices, 
and on refuial may commit them, &c. And by Statute 42 
Eliz. c. 2. Churchwardens and overfeers of the poor may 
bind out poor apprentices, by affent of two juitices of 
peaces And perfons receiving money with poor appren- 
tices, where money is given for placing fuch out, are to 
give fecurity for repayment in feven years, for the bind- 
ing out others, Sc. 7 Fac. 1. c. 3. And if any perfon 
refufe to accept a poor apprentice, he thall forfeit 10/. 
Stat. 8 © 9 W. 3. Alfo juftices of peace and church- 
wardens, Sc. may put out poor boys apprentice to the fea- 

“fervice. 2 Am. c. 6. 

As to the ‘manner of their being bound—~ 

By the Statute 5 El. c.4. /eét. 25. An apprentice muft 
be bound by deed indented. 

And as.an apprentice can only be bound by deed, fo it 
is neceflary, according to the cuftom of fome places, that 
{fuch deed or indenture be inrolled; as in London, if the 
indentures be not inrolled before the chamberlain within 
a year, upon a petition to the mayer and aldermen, &c. 
a feire fac’ thall iffue.to the mafter, to fhew caufe why 
not inrolled ; and if it was through the mafter’s default, 

„the, apprentice ne fue out his indentures, and be dif- 
charged; otherwife if through the fault of the appren- 
_tice: as if he would not come to prefent himfelf before 
the chamberlain, &c. for. it cannot be inrolled, unlefs the 
apprentice be in court and acknowledge it. 2 Rol. Rep. 
305. Pala. 361: 1 Mod..271. ; 
~ Indentures are likewife to be ftamped, and are charge- 
able-with feveral duties by act of parliament. 

A duty of 6d. in the pound under 50/. and 12d. in the 

pound for fums exceeding it, given with apprentices (ex- 
cept poor apprentices) is granted by ftatute ; to be paid 
in a month, within the weekly bills of mortality, and in 
any other part of Great Britain, within two months after 
indentures executed, &¢.. And if the full fum agreed be 
not inferted, or-the duty not paid, indentures {hall be 
void, and apprentices not capable of following trades; 
alfo. the matters are liable to; penalties. 8 dan c.9. 9 
At eS a Ayan e aron 
` By the Stat. 9, Ann. c. 21. I£ the mafter thall negle&t 
to pay the duties within the time limited, a fhall forfeit 
_50/. half to the king, and half, with full cofts, ‘to him. 
who fhall fue. ila e hema 

And by the Stat. 18 Geo. 2. cap..22: fd. 23, 24. If 
he fhall negleét to pay the fame as aforefaid, he fhall, be- 
fides all other penalties, forfeit double duty. i 

-But there are feveral ftatutes allowing further time to 
pay the duties, and ftamp indentures, thro’ neglect omit- 
ted, Scu, Stat. 6 LI, 7. Geo. isc. 2. 3 Geo, 2, tc. And} 
aéts of indemnity of this nature are nfually paled every 
two or three years. re ts 

By the 20 G.;2. cap. 45. fect. 5. If any mafter, having 
forfeited:the double duty, hall pay the fame, and tender 
the indenture to be ftamped,- within. two years after the 
determination.of the apprenticefhip, , and before Juif hath 
bcen commenced for. thé penalties, the indenture fhall be 
valid, and the penalties difcharged. ` __ 

Se. 6, 7. And if after the mafter fhall have forfeited 
the double duty, the apprentice fhall in the prefence of, 
or by writing under his hand figned in the prefence of one 

` witnefs, require his mafter to pay the fame, and the 
:matter {hall not do itin three months; and fuch apprentice 
fhall at any time within two years after the determination 
_of his apprenticefhip pay the double duty, he may ia three 
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months after fuch payment, demand of his mafter dou- 
ble the fum contra¢ted for in the indenture; and if not 
paid in three months after, may recover the fame by ac- ° ` 
tion at law, with full cofts,. And the apprentice imme- ` 
diately after payment of the faid double duties, (if his ap- 
prenticefhip fhall not be then expired) and fignifying by 
writing under his hand, that he defires to be difcharged 
from his apprenticefhip, fhall be difcharged accordingly, 
and fhall have the fame benefit of the time he hath ferved 
as he would have had- in cafe he had been affigned, or 
turned over to a new matter. ae 

Se. 8. And where any profecution fhall be ĉom- 
menced againft the matter for the penalties, if the appren- 
tice fhall pay the double duty at any time in two years 
after the end of his apprenticefhip, he may thereupon ex- 
ercife his trade, and the indenture {hall be valid, and may 
be given in evidence. 


Il. With regard to their being provided for, &C— 

As by the Stat. 5 E/iz. the juitices of peace have a 
power of impofing an apprentice on a mafter, in confe- 
quence thereof an indi€tment lies for difobedience to their 
orders, either in not receiving, or receiving and -after _ 
turning off, or not providing for fuch apprentice ; for 
tho’ an a& of parliament prefcribes an eafier way of pro- 
ceeding by complaint; yet that does not exclude the re- 
medy by indictment. 6 Mod. 163. x Salk. 381. 


* The juttices of peace may difcharge an apprentice not 


only on the default of the mafter, but alfo on his own 
default; for in fuch cafe it is but reafonable that the 
contraéts, which were made by their authority, fhould be 
diffolved by the fame power, Skin. 108. 5 Mod. 139.” 
2 Salk. 471. Ne af 


? 
Fuftices may not only difcharge apprentices, but may oblige 
the maffer to refund part of the money. ~ S yt Fae 
It hath been held, that an order on the mafter to return 
money is good, tho” it is not averred that he had any with 
the apprentice ; for the order being to return money, ig 
as neceflary a proof of the receipt of it, as if it had been 
exprefsly alledged: and in this cafe the court feemed to 
be of ‘opinion, that the juftices had jurifdiction as to 
difcharging and obliging the mafter to refund, as well ih 
other trades as thofe mentioned in the ftatute ; and that 
the juftices are not obliged in their orders to fet forth all 
the fteps they take’ in their proceeding, there being no- 
thing in the aét which makes it neceflary, and that there 
was a known and eltablifhed diftinGiion between Orders 
and convictions. Trin. 7 Geo. 2. in B.R. The hing V. 
f Ar: 
Fuftices have likewife a power to fettle differences between 
mafters and apprentices. : pe : ae 


By the Stat. 20 Geo. 2. c. 19. ‘Any two juftices; ‘upon 


‘complaint of any apprentice put out by the parifh, or wi 


whom no more than 5/. was paid, of any mifufage, re- 
fufal of néceffary provifion, cruelty, or other ill treat- 
ment by his mafter,, may fummon the matter to appear 
before them, and upon proof of the complaint on oat} 
to their fatisfaction, (whether the, mafter be prefent or 


‘not, if fervice of the fummons be proved) to ry 
ee 


fuch apprentice by warrant or certificate, for which no 
fhall be paid: and on complaint of the matter againft any 


‘fuch apprentice, touching any mifdemeanour, mifcarriage, 


or ill behaviour, the juitices, may punifh the offender by 
commitment to the houfe of correction, there to be cor~ 
rected and Kept to hard labour, not exceeding a calendar 
month; or otherwife by difcharging fuch offender, Either, 
party may appeal to the feflions, and the determination 
By 31 G. 2. 2. 11. This act is ex- 
tended to fervants in hufbandry, though hired for lefs 
than a year. = < aa $ 
With regard to the affening of apprentices, it hath 
been held, that an apprentice is not affignable. He can- 
not be bound nor difcharged without deed. 1 Salk. 68. 


pe 7. Mich. 13 W. 30° B. R. 


But though an apprentice is not affgnable, yet fach af- 


fignment amounts to a contra between the two maffers, 


that the child hould ferve the latter. 1 Salk. 68. 


; pl. 7- 
Mich, 13 IF. 3. B. R. Cafter v. Eccles parij, $ 


Likewile 





A gP P 


Likewife,. by the cuftom of the city of London, an np- 
<prentice may be turned over from one mafter to another : 
and if the malter refule to make the apprentice free at the 
end of the term, the chamberlain may make him frec : 
in other corporations, there, muft be a mandamus to the 
mayor, &Jc. to make him free in fuch cafe. Danv. Abr. 
421. Wood's Inf. 51. 

But it hath been held, that tho’ juftices of peace have 
a jurifdi&tion of difchaiging apprentices, and may bind 
them to other mafters, that they cannot turn them over; 
and therefore an order that an apprentice, whofe matter 

“was dead, fhould ferve the remainder of his time with his 
“matter’s widow’s fecond hulband, was quathed; becaule 
tlie jaftices have nothing to do about turning over an ap- 
prentice; and that tho’ he applied to them, that could 
not give them a jurifdiction. Comb. 324. 

It feems agreed, that if a man be bound to inftrué an 
apprentice in a trade for feyen years, and the matter dies, 
that the condition is difpenfed with, being a thing per- 
fonal; but if he be bound further, that in the mean time 
he will find him in meat drink, and cloathing and other 
neceflaries, here the death’of the mafter doth not difpenfe 
with the condition, but his executors fhall be bound to 
perform it as far as they have affets. 1 Sid. 216, 1 
Keb. 761, 820. 1 Lev. 177. 

But if a perfon is bound apprentice by a juitice of peace, 
‘and the mailer happens to die before the term expired, 
the juitices have no power to oblige his executor, by their 
order, to receive fuch apprentice and maintain him; for 
by this method the executor is deprived of the liberty of 
pleading plene adminifiravit, which he may do, in cafe 
covenant be brought againft him, and muft maintain the 
apprentice, whether he bath affets or not. Carth. 231. 
1 alk. 66. 1 Show. 405. It is faid, however, that the 
executor or adminiftrator may bind him to another maf- 
ter for the remaining part of his time. Bura 38. 

But it is faid, that in this cafe of the mafter’s dying, by 
the cuftom of London, the executor muft put the appren- 
tice to another mafter of the fame trade. 1 Salk. 66. per 
Holi Ch. J. 

Whatever an apprentice gains is for the ufe. of his 
malter; and whether he was legally bound or no, is not 
material, if he was an apprentice de facto. Salk. 68. For 
inticing an apprentice to imbezil goods, indi&ment will 
lie. 1 Salk. 380. A mafter may be indicted for not 
providing for, or turning away an apprentice. If a 
master gives an apprentice licence to leave him, it cannot 
afterwards be recalled. Mod. Caf. 70. ° An. apprentice 
marries, without the mafler’s privity, that will not juftify 
his turning him away, but he muft: fue his covenant. 2 
Vern. 492. By the cuftom of the city of Loxzdon a freeman 
May turn away his apprentice for gaming. tid. 241. 
Though if a mafter turns an apprentice away on account 
of negligence, &c. equity may decree him to refund part 
of the money given with him. 1 Very. Rep. 460. -As 
no apprentice can be made without writing ; fo none 
may be difcharged by his. mafter, but by writing under 
his hand, and with,the allowance of a.juftice of peace, 

by ftatute. “Dal. 121. 


“ML. As to the exercifing of trades. 
_ By the Common law. no man may be prohibited to 
ork in any lawful trade, or in more trades than one, at 
his pleafuré.. 11°Co. 53. * : 
So that without an at of parliament no man may be 
_yeftrained, either from working in any lawful trade, or 
ufing divers myfteries or trades ; therefore an a& of par- 
liament made to reflrain any perfon herein, muft be ta- 
ken ftriétly, and not favourably as aéts made in afirm- 
ance of the Common law. Burz 39. 
~ Itis enacted by the 5 Eliz. cap. 4. fect. 31. “ That 
it hall not be lawful to any perfon or perfons, other than 
fuch as now do lawfully ufe or exercife any art, myftery, 
or manual occupation, to fet up, occupy, -ufe or exercife 
any craft, ‘miftery or occupation, zow ufed or occupied 
‘within the realm of England or Wales, except he ‘fhall 
-have been brought up therein feven years, at the leaft, as 
an apprentice, in manner and form abovefaid ; nor to {et 
any perfon on work in fuch miftery, art or occupation, 
being nota workman at this day, except he fhall have been 
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apprentice, as is aforefaid; or elfe having ferved as an ap- 
prentice, as is aforefaid, fhall or will become a journey= 
man, or hired by the year; upon pain that every perfon 
willingly offending, or doing the contrary, fhall forfeit 
and lofe for every default forty fhillings for every 
month.” i 

It hath been ruled, that there are many trades within 
the; general words and equity of 'this aét, befides thefe 
which are particularly enumerated therein; yet it feems 
agreed, and hath frequently been adjudged, that in every 
indictment, We. it mutt be alledged; that it was.a trade 
at the time of making the ftatute, for the words thereof 
are, any craft, miftery or occupation, now ujed, Fes from 
whence it feems to follow; that a new manufacture; 
which to all other purpofes may be called a, trade; is yet 
not a trade within this ftatute. 2 Salk. 611. Palm: 
528: 9 ASM OSA. = 

Alfo it feems agreed, that the a& only extends to fuch 
trades as. imply miitery and craft, and reguire fill and 
experience ; that therefore merchants, hufbandmen, gar- 
deners, &Jc. are not within the ftatute; and on this foun- 
dation it hath been held, that a hemp-drefler is not within 
the ftatute, as not requiring much learning or fkill, and 
being what every hufbandman doth ufe for his neceflary 
occafions, +8 Co. 130. 2 Bul, 190: Cro. Car. 499. 

It is clearly agreed, that the following the common 
trade of a brewer, baker, or cook, is within the ftatute, 
as unfkilfulnefs herein may be very prejudicial to the lives 
and healths of his majefty’s fubjects ; but it.is at the fame 
time agreed, that the exercifing of any of thefe trades in 
a man’s own houfe or family, or in a private perfon’s 
houfe, is not within the reftraint of the ftatute. 11 Co 
54. a Cro..Car. 499: Hob: 1883211: Moor. 886: 
8 Co. 129: Palm. 542. Lit. Rep. 251. Bridg. 141.) 
, But ithath been held, that this ftlatute doth not refrain 
a man from ufing feveral trades, fo as he had been an ap- 
prentice to all; wherefore it indemnifies all petty chaps 
men in little towns and. villages, :becaufe their matters 
kept the fame mixed trades there before. Carth. 163..~ 

A man may exercife as many trades as he hath worked 
at, or ferved.as an apprentice to, for feven yearss, Wilf 
Rep. part 2. 108. ve 

It hath been refolved, that there is no occafion for any 
aétual binding, but that the following a trade for feven 
years, is a fufhcient qualification wathin the ftatute.: 1 
Salk. 67... 2. Salk. 613. 

By the ftatutes 2 P. G.M. e. 11.5 Eliz. c. 4. Aliens 
and denizens are reftrained to ufe.any handicraft or trade 
therein mentioned, unlefs they have ferved feven years 
apprenticefhip within the realm, under the- penalty..of 
405. per month. Hurt. 132. But it hath been adjudged, 
that if an. apprentice ferve. feven years beyond fea, he 
fhall be excuied from the penalties ofthe Ratute. 5 E/ix. 
And fo if he ferves feven years, tho’ he was never bound, 
1 Salk. 76. And apprentices going into the army. in the 


| wars, might fet up their trades. in the county where 


born, though they did not {ferve out thcir times, 
10 11 W..3. ; 

So it'hath been held, that ferving five years.to.a-trade 
out of England and two in England, .is fuflicient to fatisfy 
the flatute; but that there muft, be a fervice.of a full 
time either in Zxgland, or out of England ; and therefore 
ferving, five years in any country, where by the law.of 
the country more is not required, will not qualify a man 
to ufe the trade in England... Ca. in Law and Egio70. 

By the; flatute 31 Eliz..cap..5. jed.7. It is enacted, 
« That all fuits for ufing.a,trade without having been 
brought up in it, fhall be fued and profecuted in the ge- 
neral quarter feflions of the peace, or aflifes, in, the. fame 
county where the offence fhall be committed, or othem 
wife inquired of, heard and determined in the afifes,,o% 
general quarter felons of the peace in the fame county 
where fech offence fhall be committed, or inthe, leet 
within which it fhall happen, and not in any wife,.out 
of the, fame county where fuch offence fhall. happen vor 
be committed.”’ 

In the conftruétion of this ftatute it hath been held; 
that it reftrains not a fuit in the King’s Bench or Exeche« 
quer, for fuch offence happening in the fame: county 
where thefe courts are fitting; for the negative words of 


the 


Stat. 
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the ftatute are not, that fuch fuits Thall not be brought 
in any other court, but that they fhall not be brought in 
any other county; and the prerogative of thefe high courts 
fhall not be reftrained without exprefs words. Cro. Fac. 
178. Hob. 184. 1 Salk. 373. 

But where the offence is in a different county, fuch 
fuits in thefe, or any other courts out of the proper county 
feem to be within the exprefs words of the ttatute. Hoé. 
¥84, 327. Cro. Jac. 85. ‘ 

Infants voluntarily binding themfelves apprentice, and 
continuing feven years, fhall have the benefit of their 
trades; but a bond for their fervice fhall not bind them. 

to. Car. 179+ y 


IV. As to apprentices acquiring fettlements, it will be 
necefary to confider the following fratutes. 
By Stat. 13 & 14 Car. 2. c. 12. On complaint by the 
churchwardens or overfeers within 40 days after any per- 
fon fhall come to fettle in any parifh, on any tenement, 


under 10/7. a year; two juftices (one of whom to be of 


the guorum) may remove him to the place where he was 
lait legally fettled, either as a native, houfholder, fo- 
journer, apprentice or fervant, for the fpace of 4o days 
at the leatt. 

By Fac. 2. ¢.17. and3& 44.9 M. c.11. The faid 40 
days fhall be reckoned, not from the time of his coming to 
inhabit, but from, the time of his delivering notice in 
writing, and of the publication of fuch notice in the 
ehurch. 

And by the faid ftatute of 3& 4 Will. © M. e. 11. 
Jeé. 8. If any perfon fhall be bound an apprentice by in- 
denture, and inhabit in any-town or parifh, fuch bind- 
ing and inhabitation fhall be adjudged a good fettlement, 
though no fuch notice in writing be delivered and pub- 
lifhed. 

By 31 Geo. 2. c. 11. No apprentice bound by any deed, 
writing or contract, not indented, being firt legally 
ftamped, fhall be liable to be removed from the town, 
parith or place where he or fhe fhall have been fo bound 
an apprentice, and refident forty days, by virtue of any 
order of removal, granted by two jultices of the peace of 
any county, &%c. or by virtue of any order of the juftices 
at their general or quarter feflions, by reajon or on account 
of fuch deed, writing or contract, not being indented only. 

By Statute 12 Ann: ff. 1.-c. 18. fe. 2. If any perion 
fhall be an apprentice bound by indenture, to any perfon 
réfiding under a certificate, in any parifh, townfhip, or 
place, and not afterwards having gained a legal fettlement 
in fuch parifh, ce. fuch apprentice, by virtue of fuch ap- 
prenticefhip, &c. fhall not gain any fettlement in fuch pa- 
rihh, &c, but every fuch apprentice fhall have his fettlement 
in fuch parih, &c. as if he had not been bound apprentice. 

And by the 9 & 10 W. c. 11. No perfon, who fhall 
come into any parifh by a certificate, fhall be adjudged 
by any a& whatfoever to gain a fettlementin fach parith, 
unlefs he hall bona fide take a tenement of rol. a year, 
or execute an annual office in fuch parifh. (And confe- 


quently not by apprenticefhip.) Vide (however) Ca. of 


Settlements 58. 

Where one is bound apprentice by indenture, it cannot 
be difcharged but by deed or by feffions, and a hiring after he 
is bound, or any confequences arifing upon fuch hiring, 
are intirely void whilft the indenture fubfifts, and till it 
is defeafanced ; for when an apprentice ferves 40 days, by 
virtue of the indenture, he cannot gain another fettlement, 
tho’ his maffer confents, becaufe he had a fettlement by 
the fervice under the indenture: Admitted per csr. 8 
Mod. 236. Pafch. 10Geo. Buckington parifh v. Sevington. 
©.But-binding an apprentice and ferving will not make a 
féttlement, but the fettlement muft be by inhabiting, which 
eannot be but where the party lodges; per Forte/cue and 


Raymond J. 2 Ld. Raym. Rep. 1731, S. C. by name of 


Lhe Inhabitants of S. Jobn Baptift in Devizes v, The inha- 
bitants of Bifoops Cannings. Vide Cafes of Settlements 
3118. 1.159. Trin. 1724. B. R. 

A poor child being bound apprentice at 4. was affigned 
over to another mafter that lived in B. held he fhould 
gain a-fettlement at B. where his fecond mafter lived. í 
Salk. 68: pl. 7. Mich. 13 Wez. BOR. Caftor v. Aicles 
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Upon a fpecial order of fefions the cafe was ftated, 
that an apprentice was beund to 4. in one parifh, but 
by agreement ferved B. in ancther parifh, and the feffions 
fettled him with B. and by the court ; He gains a fettle- 
ment in the laft place; for a perfon may ferve his matter 
in another parifh or place; and altho’ he ferves another, 
man, yet it is by confent of his mafter, and the benefit 
accrues to his mafter. Stran. 554. 
Trin. 9 Geo. 1. Between the parifhes of Al/ballows on the 
Wall and St. Olave in Surry. 

The fon was bound an apprentice to his father, and the 


father gave up his indenture to the fon, and bound him out 


to a fervice into another parijb for a year, where he ferved, 
but did not cancel the indenture, and becoming poor the 
juftices ordered him laft legally fettled in the parifh where 
the father lived, becaufe the indenture being {till in force, 
his apprenticefhip continued ; per cur. The indenture not 
being cancelled, the obligation of the apprentice conti- 
tinues. 6 Mod. 190, 191. 


V. As to their punifhment for particular offences, it is 
‘ 


to be obferved, That 


At Common law, a fervant or apprentice, without 
any regard to age, may be guilty of felony in felonioufly 
taking away the goods of their mafter, tho’ they were 
goods under their charge, as a fhepherd, butler, &c. and 
may atthis day for any fuch offence be indicted, as for fe- 
lony at Common law; but at Common law, if a man 
had delivered goods to his fervant to keep, or carry for 
him, and he carried them away animo furandi; this was 
confidered only a ‘breach of truft, but not felony. 1 
Hale’s Hif. P.C. 505, 666. 

But now by the ftatute of 21 H. 8. cap. 7. It is enaéted, 
that fervants guilty of 4 breach of trut in imbeziling 
money, goods, &c. delivered to them to the value of 405. 
or above, are guilty of felony: with a provifo neverthe- 
lefs, that the aét do not extend to apprentices, nor to 
perfons under the age of eighteen years. 3 

By the act of 27 H.8. čap. 17. Clergy was taken away 
in this cafe, if the indi&tment were laid {pecially upon thé 
a&t of 21 H. 8. and purfuant to the fame, and by the aé& 
28 H. 8. cap. 2. this a& of 2i H. 8. was made perpe- 
tual; but by the att of i Ed. 6. cap. 12. thefe a&s were 
both repealed ; but again, by the act of 5 Eliz. cap. 10,- 
this act of 27 H. 8. was re-enaéted and revived ; but it 
did not revive the act of 27 H. 8. for taking away clergy, 
But now by 12 Ann. cap. 7. clergy in fuch cafe is taken 
from faéts committed in any houfe or out-houfe, except 
as to apprentices under the age of fifteen years robbing 
their mafters. 1 Hales P.C. 666, 667. e 

The ftatute however extends only to fuch as were fer 


vants to the owner of the goods, both at the time they _ 


were delivered, and alfo at the time when they were 
ftolen. 1 Hawk. P.C. 92. 

Therefore a receiver, who having received his mafter’s 
rents runs away with them; or a fervant, who being in- 
trufted to fell goods, or to receive money due on a bond, 
fells the goods, &c. and départs with the money, is not 
within the ftatute; but that a fervant who receives his 
mafter’s goods from another fervant, to keep for the 
matter, is as much guilty as if he had received them from 
the mafter’s own hands; becaufe fuch delivery is looked 
upon as a delivery by the mafter. Dyer 5. pl. 2, 3. 3 
Inf. 105. 1 Hawk. P..C: 92. bot 

As to apprenticefoip, vide Black. Com. 1 V. 427, 8. . 

Bppropriation, (appropriatio, from the Fr. approprier) 
Is the annexing of a benefice, originally jaris divini & im 
patrimonio nullins, to the proper and perpetual ufe of fome 
religious houfe, bifhoprick, college, or fpiritual perfon, to 
enjoy for ever. And when appropriation is made, the 
patron is perpetual parfon, and hath perpetual inftitution 


and induction ; for the appropriation alone is a fufficient ` 


admiffion, e. Plowd. 499. To make an appropria- 
tion, the king’s licence is to be obtained in Chancery, the 
confent of the ordinary, patron and incumbent, where 


the church is full, and of the diocefan, and. patron, if“ 


the benefice is void. Plowd. 496. 15 Ri- 2. « 6. 
Appropriation madé during the vacancy of the benefice 
is executed immediately ; and when the church is futl 
by apt words, the patron is conftituted parfon, after it 


becomes 


2 


Cafes of §. 153. 
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becomes void. 11 Rep. 11. An appropriation may be 
by the king alone, where he himfelf is patron: as when 
by letters patent he grants the advowfon which he is feifed 
of in right of his crown to a dean and chapter, We. 
Plowd. 499. No appropriation can be made without li- 
cence of the king. 8 Rep. 11. Nor may it be properly, 
unlefs to a fpiritual perfon capable of the cure: it may 
be to a bifhop, &c. and his fucceflors. Danv. Abr. 511. 

The a& of endowment by the bifhop might be made, 
either in the act of appropriation, or by a fubfequent act 
and a {eparate inftrument; which is mentioned in this 
place, that in fearching for endowments in the regiftries 
of bifhops, or the court of augmentations, neither the 
one nor the other fhould be neglected ; for altho’ a fepa- 
rate act or inftrument of endowment may not be found, 
yet it is poflible the endowment may have been made in 
the act of appropriation. Gib/. 719. 

Upon the making an appropriation, an annual penfion 
was referved to the bifhop and his fucceffors, commonly 
called an indemnity, and payable by the body to whom 
the appropriation was made. The ground of which re- 
fervation, in an antient appropriation in the regiftry of 
the archbifhop of Canterbury, is exprefled to be, for a 
recompence of the profits which the bifhop would other- 
wife have received during the vacation of fuch churches. 
Gilf. 719. 

Where appropriations are made, a vicar is to be en- 
dowed to ferve the cure: and formerly in licences of ap- 
propriation, it was expreffed that the diocefan fhould alfo 
provide a convenient fum of money to be yearly paid out 
of the fruits, towards the fuftentation of the poor of the 
parih. Svat. 15 R. 2. ¢.6. A vicarage endowed may 
not be appropriated; but it may be united to another 
church, or to a dean and chapter, or college, with the 
king’s confent. Hob. 307. 

A vicarage by endowment becomes a benefice diftin& 
from the parfonage. As the vicar is endowed with fepa- 
‘rate revenues, and is now enabled by the law to recover 
his temporal rights, without aid of parfon or’patron ; fo 
hath he the whole cure of fouls transferred to Rim, by in- 
ftitution from the bifhop. Itis true, in fome places, both 
‘the parfon and the vicar do receive inftitution from the 
bifhop to the fame church, as it is in the cafe of fne- 
cures; the original of which was thus: the rector (with 
-proper confent). had a power to intitle a vicar in his 
church, to officiate under him; and this was often done; 
and by this means, two perfons were inftituted to the 
‘fame church, and both to the cure of fouls, and both did 
vadtually officiate. So that however the rectors of fine- 
‘cures, by having been long excufed from refidence, are 
in the common opinion difcharged from the cure of fouls, 
(which is the reafon of the name); and however the cure 
is faid in the law-books to be in them Aabitualiter only ; 
yet in ftrictnefs of law, and with regard to their original 
inftitution, the cure is in them a@ualiter, as much as it 
ds inthe vicar. Gis/. 719. 

_ The pasfon, by making the endowment, acquires the 
patronage of the vicarage. For in order to the appropria- 
tion of a parfonage, the inheritance of the advowfon was 
ito be transferred to the corporation to which the church 
was to be appropriated ; and then, the vicarage being de- 
“rived out of the parfonage, the parfon of common right 
-muft be patron thereof. So that if the parfon makes a 
leafe of the parfonage, (without making a fpecial referva- 
tion to himfelf of the right of prefenting to the vicarage) 
the patronage of the vicarage paffeth as incident to it. 
But it was held in the 21 Ya. that the parifhioners may 
-prefcribe for the choice of a vicar. And before that, in 
‘the 16 Fa. in the cafe of Shirley and Underhill, it -was 
-declared by the court, that tho’ the adyowfon of the vi- 
carage of common right is appendant to the rectory, yet 
it may be appendant to a manor; as having been re- 
ferved {pecially upon the appropriation. Gib/. 719. 

An appropriation cannot regularly be granted over, 
neither ‘can it endure longer than the body fpiritual to 
which it was at firit appropriated, becaufe by the appro- 
priation not only the glebe and tithes do pafs, which might 
be granted away if that could be granted over, but it alfo 
giveth the perfon, to whom the appropriation is made, a 
{piritual funétion ; it makes him parfon of the church, 
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and fupplieth inflitution and indu@ion, which being the 
higheft parts of a truft, cannot for that reafon be afligned 
over, and therefore every inftrument of appropriation runs 
thus, (vix.) That they and their fuccefors fhall be parfons, 
and not they and their affigns ; for by the ufual words, 
that they fhall hold the church zo their own ufe, they are 
made parfons. Hob. 307. Wright verfus Gerard. 

But thofe to whom granted may make leafes of the 
profits. Plowd. 499. If after an appropriation a clerk 
is prefented to the bifhop, and inftituted and inducted, the 
benefice returns to its former nature, and the appropria- 
tion is diffolved. 7 Rep. 13. But if leffee for years of 
an appropriation prefents thereto, this di/appropriation 
fhall not bind him in the reverfion. Danv. 513. If a 
feme endowed of an advowfon appropriate prefents to it, 
the appropriation is diffolved. 1 Jn/f. 46. If a man re- 
covers the advow/on in writ of right, this difappropriates 
the church: and diffolution of the {piritual corporation 
difappropriates an appropriation. ‘Though appropriation 
cannot properly be made, except to {piritual perfons, and 
their fucceffors; yet by the ftatute 31 H. 8. the king’s 
patentees (although laymen) are rendered capable of par- 
fonages appropriate of diffolved monafteries ; but thefe are 
generally called impropriations. Appropriations have 
been judged an abufe and robbery of the church and pa- 
rifh prietts, &5c. Kennet’s Paroch. Antig. 433. 


The form of a grant of appropriation. 


Ciatis quod nos dedimus, ©c. decano EF capitulo ecclefice 

cathedralis, Ec. Adyocation’ reforie ecclefia paro- 
chialis, de, (Sc. Habend. & tenend. Gc. iifdem decano ES 
capitulo’ fuccefforibus Juis in perpetuum, Et ulterius fciatis 
per prajfentes quod nos de gratia nofira fpeciali ac authoritate 
nofir. regia fuprema & ecclefiaftica, qua nunc fungimur, pro 
nobis, haredibus F fuccefforibus noftris concedimus  licen- 
tiam damus predi&. decano & capitulo S fuccefforibus Juis 
rectoriam © ecclefiam predia. quando e mortem, refigna- 
tionem, vel deprivationem, aut per aliquem alium modum 
quemcunque vacare contigerit, immediate in Juos proprios ujus 
tenere fibi © fuccefforibus Juis in perpetuum poffint S valeant 
abfque moleftatione & impedimento nofiro, hæredum aut fuc- 
cefforum noftrorum, ac hoc abfque aliqua præfentatione, in- 
ducione five admiffione alicujus incumbentis ad eandem reéfo- 
riam extunc in pofterum fiend’, ac ulterius. 


An appropriation by the patron, or firft founder, is 
thus: Ego A.B. de, &c. conceffi ecclefiam & advocationem 
meam de H. cum terris SF decimis omnibus ad eam pertinen- 
tibus, decano de, Sc. 

Vide, on the fubje&t of appropriation, Black. Com. 1 V. 
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Appropriare Communiam, To difcommon, and in- 
clofe any parcel of land, that was before open common.— 
1299. The prior and convent of Burceffer, 
granted to the rector of Afberugge and the bon hommes of 
that place, guod fibi poffint: appropriare, & includere pro 
voluntate Jua tres acras de communi paftura in Blakethorn, 
&e. Paroch. Antiq. 336. 

Approve, (approbare) To augment a thing to the ut- 
moft: to approve land is to make the beft benefit of it, 
by increafing the rent, &c. 2 Inf. 474. 

Appzovement Is where a man hath common in the 
lord’s wafe, and the lord makes an inclofure of part of the 
walte for himfelf, leaving fufficient common with egrefs 
and regrefs for the commoners. Reg. Fud. 8, 9. If 
there be not fufficient common left for the tenant, he 
may have a writ of affife, and fhall recover treble da- 
mages. Stat. 3 & 4 Ed. 6. ¢.3. And a commoner 
may break down an inclofure, if the lord doth inclofe 
part of the common, and not leave fufficient room in the 
refidue. Butif any, upon juft title of approvement, do 
make a hedge or ditch for that purpofe, which afterwards 
is thrown down in the night by perfons unknown, the 
towns adjoining may be diftrained to make fuch hedge, 
Efe. for which there is a nodfanter writ. Stat. 13 Ed. 1. 
c. 46. 2 Inf. 474. Approvement is to be only by in- 
clofure; and the lord may not, by the ftatutes of approve- 
ment, dig pits for gravel, or coal, &c. 1 Rell. Abr. go, 

E 405. 
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465: Ò Res. 112. Approvement may be made between 
neighbour and neighbour: though one of them dwell in 
another town, if the commons join together; and if the 
lord hath common in the tenant’s ground, the tenant 
may approve. 2 Inf. 475. The common is to be 
common appendant or appurtenant, to be fubje&t to ap- 
provement, and not common in grofs to a certain number. 
The word approvement is alfo ufed for the profits of the 
lands themfelves. Cromp. Furifd. 152. And the ftatute 
of Merton 20 H. 3. makes mention of land newly approved. 
F. N. B. 71. Approvement ann. 43 Eliz. c. 11. is the 
fame with improvement.—Idem approveamentum.—Cum 
omnibus approveamentis & aliis pertinentiis Juise Mon. 
Angl. 607. See farther title Jlnclofure, and Black. 
Com. 2 V. 34. and 3 V. 240, 1. 

Approber, or Pzobver, (approbator) Is one that con- 
fefling felony committed by himfelf, appealeth or ac- 
cufeth others to be guilty of the fame crime. He is cal- 
led approver in this fenfe, becaufe muft prove what he 
hath alledged; and that proof was by battle, or the 
country, at the election of him appealed: and the form 
of this accufation you may find in Crompt. Juft. 250. 
See alfo Bracon, lib. 3. Staundf. Pl. Cor. 52. If a per- 
fon indicted of treafon or felony, not difabled to accufe, 
upon his arraignment, before any plea pleaded, and be- 
fore competent judges, cdnfeffeth the indictment, and 
takes an oath to reveal all treafons and felonies that he 
knoweth of ; and therefore prays a coroner to enter his 
appeal, or accufation againft thofe that are partners in 
the crime contained in the indiétment; fuch a one isan 
approver. 3 Infl. 129. H. P.C. 192. Though the 
approver is {worn to difcover all treafons and felonies, he 
is not to be an approver but of the offence whereof he is 
indicted: and this accufation of himfelf, and oath, makes 
his accufation of another of the fame crime to amount to 
an indi€tment; and if his partners are convicted, the 
king is to pardon him, as to his life: but he ought not 


to be fuffered tocontinue in the kingdom. Coroners may 


award procefs to the fheriff againft appellees in the fame 
county, on the difcovery of the approver: and the juftices 
of gaol-delivery, Sc. have power to award procefs in any 
county to apprehend and try’ them. 2 Hawk. Pl. Cor. 
208. A man may be an approver againft any perfon 
within the realm, if there be fuch a perfon, and he be 
named of the county where he dwells; but if there be no 
fuch perfon, the approver fhall be hanged for his falfe 
appeal. Ibid. 206. When aperfon hath once pleaded 
Not guilty, he cannot be an approver. 3 Infl. 129. 
And perfons attainted of treafon or felony fhall not be 
approvers; their accufation will not then be of fuch 
credit as to put a man upon his trial, 2 Hawk. 205. 
Vide 5 H. 4. cap. 2. as to charters of pardon. 

Infants under age of difcretion may not be approvers : 
and it being in the difcretion of the court to futter one to 
_be an approver, this method. of late hath feldom been 
prattifed. But we have, in cafes of burglary and robbery 
on the highway, what feems to amount to the fame, by 
ftatute; it being ordained, that where perfons charged 
_with fuch crimes, out of prifon, difcover two others con- 
‘cerned in the crime, they fhall havea pardons Se. Stat. 
5 Ann. £. 31. 

Bpprovers, Anno 9 H. 6. Bailifis of lords in their 
‘franchifes are called their approvers: and approvers in the 
marches of Wales were fuch as had licence de vendre & 
acheter beafts, &c. But by the Statute 2 Ed. 3. c. 12. 

- approvers are fuch as are fent into counties to increafe the 
farms of hundreds, &c. held by fheriffs. Such perfons 
as have the letting of the king’s demefnes, in fmall ma- 
nors, are called approvers of the king (approbatores regis) 
‘anno 51 H. 3. And in the Stat. 1 Ed. 3. c. 8. Sheriffs 
are called the king’s approvers. 

Bppruare, To take to his own ufe or profit, viz. do- 
mini vaftorum F bofcorum, Fc. Appruare fe poffunt de 
waftis, Fc. W. 2.. C. 20. 

Appurtenances, (pertinentia) Derived from the French 
appartenir, to belong to, fignify things both corporeal and 
‘incorporeal appertaining to ahother thing as principal: 
‘as hamlets to a chief manor; and common of pafture, 
pifcary, &%c. Alfo liberties and fervices of tenants. Brit. 
cap. 3g. Ifa man grant common of eftovers to be burnt 
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sin his manor, thefe are appurtenant to the manor; for 
things appurtenant may be granted at this day. 


Co. Lit. 
121. Common appurtenant may be to a houfe, pafture, 
&¥c. Outhoufes; yards, orchards, and gardens are ap- 
purtenant to a mefluage ; but lands cannot properly be 
faid to be appurtenant to a mefluage. 1 Lill. Abr. Ql: 
And one meffuage cannot be appurtenant to another. 
Ibid. Lands cannot, in the true fenie of the words cum per- 
tinentiis, be appurtenant to the houfe; but the word per- 
tinens may be taken in the fenfe of ufually letten or occu- 
pied with the’houfe. Plowd. 170. Lands fhall pafs in 
a leafe or deyife of a houfe with the appurtenances, as 
pertaining to the fame, when it hath been ufed and occu- 
pied with it ten years or more; which is judged a fufi- 
sp wre to make it appertaining to the houfe. - Cro. 
El. 

By ae later authorities, lands will not pafs by the 
word appurtenances, but only fuch things which do pro- 
perly belong to the houfe; as where a man was feifed of 
two houfes and of eighty acres of land belonging to one 
of them, known by a particular name, and made a feoff- 
ment of the houfe and eighty acres to B. B. who made 
another feoffment to the faid feoffor, by which he took 
back the fame houfe and lands, and forty acres more by 
another name; and about ten years afterwards he deviled 
this houfe and all the Jands thereunto appertaining, to his 
youngelt fon; adjudged, that tho’ he fed thofe forty acres 
with the houfe for ten years and more, yet it would not pafs 
by thefe words thereunto appertaining, becaufe they were 
conveyed to him by a new name. Palm. 375. Loftus 
verfus Baker. Godb. 352. S. C. reportéd by the name of 
Knight’s cafe. Cro. Car. 57: Hearn verfus Allen, S. P. 
Hutt. 85. S.C. Litt. Rep. 8. S.C. 

Lands, a common, &c. may be appurtenant to a 
houfe; though nota way. 3.Sa/é. 40. Grant of a ma- 
nor, Without the words cum pertinentiis, "tis faid will pafs 
all things belonging to the manor. Owen’s Rep. 31. 
Where a perfon hath a mefluage, &c. to which eftovers 
are appurtenant, and it is blown down or burnt by the a& 
of God ; if the owner re-edify it, in the fame place and 
manner as before, he fhall have the antient appurtenances. 
4 Rep. 86. A turbary may be appurtenant to a houfe ; 
fo a feat in a church, e%c. but not to land; for the things 
muft agree in nature and quality., 3 Salk. 40. Vide 
tit. Appendant, and fee Plo. Com. 103. 6. 104. b. 170. 
Alfo vide Com. D. 1 V. tit. Appendant and Appurtenant. 

Bquage, (aquagium, quafi aque agium, i.e. aquedudus 
& aquegangium) A water-courfe. Non liceat alicui 
de cetero facere dammas: vel fordas aut alia impedimenta in 
aliquibus landeis, watergangiis, foffatis five aquagiis com- 
munibus in marifco predio. Ordin. Marif. de Romney 
fact. temp. Hen. 3. &- Ed. 1. p..72. 

Brabant, (ad curiam domini) Was intended of that 
who held by the tenure of ploughing and tilling the lord’s 
lands within the manor. Spelm. Gloff: 

Brace, (angl.) To rafe, from the French arracher, 
evellere, 

Brabo, In arabo conjurare, i. e. To make oath in the 
church, or fome other holy place; for according to the 
Ripuarian laws, all oaths were made in the church upon 
the relicks of faints. 

A@ratrum Terræ, As much as can be tilled with one 
plough.—Hoc manerium eff 30 aratrorum. Thorn. anno616. 
Aratura terre is the fervice which the tenant is to do for 
his lord. in ploughing his land. 

Arbitratoz, (Lat.) Is a private extraordinary judge 
between party and party, chofen by mutual confent, to 
determine controverfies between them. We. Symb., feg. 
21. And arbitrators are fo called, becaufe they have an 
arbitrary power ; for if they obferve the fubmiffion, and 
keep within due bounds, their fentences are definitive, 
from, which there lies no appeal. 1 Roll. Abr. 251. 
The award of arbitrators is definitive, and being chofen 
by the parties, they are not tied to fuch formalities of 
law as judges in other cafes are; and yet they have as 
great power as other judges to determine the matters in 
variance; but their determination muft be certain, and it 
is to be according to the exprefs condition of the bond 
by which the parties fubmit themfelves to their judgment. 
1 Nelf. Abr. 234. Dyer 356. The ‘Chancery will not 
give 
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give felief dgainft the award of the arbitrators, except it 
‘be for corruption, &c; And where their award is not 
firiétly binding by the rules of law, the court of equity 
can decree a performance. Chanc. Rep. 279. 1 Vern. 

24. But when arbitrators make their award upon. one 
day, they cannot make another award between the parties 
on any other day; nor can they do it part, at one time, 
and part at another, altho’ all the times are within the 
fubmiffion. 26 Hen. 6.52. 39 Hen. 6. 12. Yet the 
arbitrators may, agree upon a thing one day, and of an- 
other thing another time, and at laft make an award of 
the whole. 47 Ed. 3: 21: 2 Mod. Entr. Engl. 262. 

When there is but one arbitrator; which happens 
where the matter is referred to two, and they cannot 
agree, but leave it to be determined by a third perfon, it 
is called an umpirage. 8 Rep. 98: But the arbitrators 
are tovrefufe, and declare they will make no award, be- 

_ fore the umpire fhall proceed: though an umpire’s award 
fhall be good where the arbitrators make a void award, 
which is no award. 1 Lill. Abr. 17o: It is faid an um- 
pirage cannot be made till the arbitrators time is out ; 
and if any other power be given to the umpire it is not 
-good, for two perfons cannot have a feveral jurifdiction 
at one time: 1 Mod. Rep. 15. 

The arbitrators are perfons indifferently chofen, to de- 
termine the matters in controverfy according to their own 
minds, whether they be matters of law or fact; infants, 
perfons excommunicate, outlawed, ec. may be arbitra- 
tors ; for every perfon muft ufe his own difcretion in the 
choice of his judges; and being at liberty to chufe whom 
he likes beft, cannot afterwards obje&t the want of ho- 

` nefty or underflanding to them, or that they have not 
done him juttice. Weft. Symb. 2 part, fea. 27 

The arbitrators are perfons trufted with the See 
and it is not within their power to aflign it. 

Neither xatural nor legal difabilities do hinder any one 
from being an arbitrator; if they are incompetent judges, 
the fault is in thofe that chufe them. 

_ Before we difmifs this article, it will be neceffary 
briefly to confider, what things may be fubmitted to arbi- 
tration, and by whom. . 

It is held clearly, that all chattels per fonal, and per- 
{fonal a€tions, fuch as trefpafs, confpiracy, maintenance, 
and things of an uncertain nature, may be determined by 
arbitration, and the right transferred by naked award, 
though the fubmiflion were not by deed; for thefe being 

transferrable by the party himfelf without any folemnity, 
-whatever the parties themfelves could do, may be done 
» by the arbitrators, who are their fubftitutes, and ftand in 
their place; and if on thefe fubmiffions without deed, 
«the arbitrators award one party a, fum certain, he may 
-bring an action of debt for it; but if the award be of 
‘doing fome other thing, which is beneficial to him, he 
muft have his aétion on the cafe. 22 Hen. 6. 39. 9 Co. 
+78... 1 Roll. Abr. 242. 
_ _ Bonds are generally executed and exchanged between 
the parties at variance, to perform the award, for the 
.nonperformance of which action of debt may be brought 
„on the bond. The defendant may pray oyer of the bond 
_and condition, and then plead according to the nature of 
“his cafe, and the plaintiff reply thereto, or demur, as oc- 
-cafion requires; fo that the whole of the cafe.will by 
thefe means come before the court. 
+A debt on a fpecialty or record, tho’ certain, may be | 
fubmitted and transferred by an award, among /? other 
„things, but not by itfelf. 1 Lev. 192... But freehold, or 
inheritance of lands, cannot be determined by arbitra- 


ment; and therefore there cannot be a partition by an | 


„award; for freehold doth not pafs without livery. 
Roll. Abr. 242. So the intereft of an eftate for years 
cannot be transferred by an award; for it is a chattel real. 
vI Roll. Abr. 242.: Contr. Dyer 183. a.. in marg., 2 Leon. 
104... Cro, Eliz, 223. 
_ If a man be bound to ftand to an award, and the 
- arbitrators make an award, that Jand fhall be conveyed; 
-if the party refufes the conveyance, he forfeits the obli- 
gation.. 1 Rell. dbr. 244. So, if an award be, that one 
Shall pay fo much in fatisfaétion of a fpecialty ; though 
the {pecialty is not thereby difcharged, yet if he com- 
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mences an action upon the {pecialty afterwards, he forfeits 
his obligation. 1 Roll. Abr. 242. 2 Cro. 447. 

An annuity is not determinable by award, for it is 
reckoned in nature of a freehold, and therefore cannot 
pafs without the deed of the party. 9 Hen. 6: 60. 14 
Hen. 4: 19. 3 Hen. 4. 6: 1 Roll. Abr. 266. 

It has been doubted, whether leafes for years, being 
chattels real, could be transferred by award ; therefore 
it feems fafeft when the controverfy relates to thefe, that 
the parties be bound in mutual obligations to perf form the 
award, and then if the arbritators award that one fhall 
aflion, transfer, €¥c. the leafe to the other; if he refufes, 
he forfeits his obligation. 1 Roll, Abr. 242. 9 Co. 78. 
6 Co. 41: 

Caufes criminal are not arbitrable; becaufe they ought 
to be punifhed for the common good. Weft. Symb. part 
2. fect. 33° 

Alfo caufes matrimonial feem not arbitrable, becaufe 
marriage ought to be free, and religion difallows the fe- 
vering thofe whom the church hath joined. Wej. Symb: 
part 2. fe@. 33. 1 Roll. Abr. 252. But the damages 
a perfon fuftained by a promife of marriage, or any thing 
relating to a marriage portion, may be fubmitted. 16 
Ed. 4. Zi 

Debts due by fpecialty cannot be difcharged by na- 
ked, award; but if the fubmiffion were by bond, the 
award would be a good bar, for one fpecialty may be 
diffolved by another: 1 Hen. 7. 16. b. Dyer 51. 6 
Co. 44. 

A certain and fixed debtis not difcharged by an award, 
but the end and defign of an arbitration is to reduce 
uncertain debts and duties to a certainty; and to award 
a man a certain debt is to give him no more, nor do any 
greater thing for him than was done before, for now he 
can have but an action, and that he might have had before, > 
and to give him lefs than he had before is to do hima 
manifeft injuftice, which the arbitrator cannot do. Cro. 
Fac. 99> 447, 647.. 3 Hen. 4. 4. 4 Hen. 7. 6. 10 
Hen. 7. 4. 1 Roll. Abr. 264. 

Submiffions are likewife Anani as of all controverfies; 
debts; dues, ĉc. and here the arbitrators are not obliged 
to determine all matters difclofed, but their arbitration 
of fome things will be good, tho’ they leave other things 
undone; but where the fubmiffion is fpecial or condi- 
tional, ita quod an award be made of all controverfies 
depending, they ought to determine all matters whereof 
they have notice, bécaufe here by the exprefs words of 
the authority, Ido not own his determination, unlefs all 
matters in controverfy are fettled; and therefore to de- 
termine one without the others, is to act contrary to the 
authority ; but if upon fuch a fubmiffion, the arbitrators 
make an award but of one thing, it fhall be intended 
there were no others to make: an award of, unlefs the 
other fide fhew there was; and that the arbitrators had 
notice thereof, (Cfo, Eliz. 839: Cro. Fac. 200, 355. 
8 Co. 98. Dyer 216. 1 Roll. Abr. 257: 1 Sand. 32 
1 Brownl. 63. 

As to the perfons who may fubmit to arbitration, it is to 
be obferved, that 

Perfons that cannot contract, cannot {ubmit to arbitra- 
tion, therefore femes covert, and perfons compelled by 
threats and imprifopment cannot fubmit. 9 Ed. 3. 23. 
10 Hen. 6. 14; 19... Latch 27. 

The hufband may fubmit the chattels he hath in right 
of his wife to an award, for he may difpofe of thein. 
Style 351... March 77, 78. 

If the hufband fubmits to arbitration the chattels the 
wife hath as executrix or adminiftratrix, this fhall.bind 
the wife, becaufe the wife cannot perfonate any one with 
out the hufband during coverture. 21 Hen. 7. 29... 
Roll. Rep. 269. - Cro. Fac. 447: 

‘If an infant fubmit to arbitration, he may execute or 
avoid it at his election, as he may all other his contracts. 
gig Hen. 4.12, 10. H..6;. 14... March 1115 TAles 1 
Jones 164. 1 Lev. 17. 1 Rol. Abr. 730. 

Perfons attainted or outlawed cannot fubmit to deuiiea. 
tion, for they have no PROPS Ys and cannot by the law , 
controvert any thing. 3 Hen. 6. 26. 5 Hen. 7. 16, 
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A dean without the chapter, a mayor without his com- 
monalty, the mafter of a college or hofpital without his 
fellows, cannot fubmit to an award, for the fubmiflion 
has the force of a contraét, and they cannot contra¢t 
without them. 21 Ed. 4. 13. 

If one party and the deputy or attorney of the other 

party fubmit to an award, this is well enough, for the 
act of my deputy is my own att. Dyer 21. 1 Roll. Abr. 
244. 2 Mod. 228. 
If feveral perfons do a trefpafs, and one of the wrong- 
doers and the party to whom it is done fubmit to arbitra- 
tion, and an award is made, the other perfons fhall take 
advantage of it by way of extinguifhment of the trefpafs ; 
the fame law where the party releafes to one of them; for 
in both cafes a fatisfaction really is, or is prefumed to be 
made, and a man cannot receive a double compenfation for 
the fame wrong. 1 Salk. 70. Carth. 412. 20 Hen. 6. 
12. a. 41. a. Rol. Abr. 268. An award may be good 
in part, tho’ bad in part. Wilf Rep. part 2. 267, 293. 
Sce more concerning this head under title Award. 

Brbitrament, (arbitrium) Is the fentence or determi- 
nation pronounced by arbitrators, and publifhed when 
they, have heard «all parties. And ardbitrament is either 
general, of all actions, demands, quarrels, &c. or fpecial, 
of fome certain matters in controverfy: it may be alfo 
abfolute, or conditional. 8 Rep. 98. To every arbitra- 
ment five things are incident. 1. Matter of controverfy. 
z. Submiffion. 3. Parties to the fubmiflion. 4. Arbi- 
trators. 5. Giving up the arbitrament. Hardr. 44. 
Arbitrators can’t refer arbitrament to others, if the fub- 
miffion be not fo: but an aréitrament that one fhall re- 
Jeafe to another, by advice of a certain perfon, this is 
good; becaufe ’tis a reference only for the execution of 
it. Fenk. Cent. 129. Submiflions to arbitrament are 
ufually by bond: and the parties who bind themfelves 
are obliged to take notice of the award at their peril: 
but things relating to a freehold; debts due on bonds 
or on certain contraét; criminal offences, Fc. are not 
arbitrable. Danv. Abr. 513. 9 Rep. 78. 1 Rol. Abr. 
244, 342. See Arbitrator. Vide Com. D. 1 V. 401, 
&e. 


Brea Cprographica, fve cyrographorum judeorum, This 
was a common chef with three locks and keys, kept by 
certain Chriftians and Jews, wherein all the contratts, 
mortgages, and obligations belonging to the Jews were 
kept, to prevent fraud ; and this by order of K. Rich. I. 


Hoveden’s Annals, p. 745. 


Archery, A fervice of keeping a bow, for the ufe of 


the lord to defend his caitle.— Johannes de, Ec. qui tenet 
de dom. reg. in capite per Jerjantiam archerix. Co. Litt. 
JURIS] ; 

Arcchbithop, (archiepifcopus) Is the chief of the clergy 
in his province, and is that fpiritual fecular perfon, who 
hath fupreme power under the king in all ecclefiaitical 
caufes: and the manner of his creation and confecration, 
by an archbifbop and two other bifhops, &c. you may find 
in the Stat. 25 Hen. 8. c. 20. An archbifbop is faid to 

“be inthroned, when a bifhop is faid to be inftalled ; and 
there are four things to compleat a bifhop or archbi/bop, 
as well as a parfon : firft, ele€tion, which refembles pre- 
fentation ; the next is confirmation, and this refembles 
admiffion ; next, confecration, which refembles inftitu- 
tion; and the laft is inftallation, refembled to induétion. 
3 Salk. 72. In antient times the archbifbop was bifhop 
over all England, as Auftin was, who is faid to be the firtt 
archbifbop here; but before the Saxon conqueft the Bri- 
tains had only one bifhop, and not any archbifbop. 1 

“Roll. Rep. 328. z Roll. 440. 

But at this day, the ecclefiaftical ftate of England and 
Wales is divided only into two provinces or archbifhopricks, 
to wit, Canterbury and York. Each archbifhop hath with- 
in his province bifhops of feveral diocefes. The arch~ 
bifhop of Canterbury hath under him within his province, 
of ancient foundations, Roche/ter, London, Winchefter, Nor= 
wich, Lincoln, Ely, Chichefter, Salifbury, Exeter, Bath and 

Wells, Worcefter, Coventry and Litchfield, Hereford, Landaff, 
St. David's, Bangor, and St. Afaph; and four founded by 
king Henry 8. ere€ted out of the ruins of diffolved mo~ 
nafteries, viz. Gloucefter, Briftol, Peterborough, and Oxford. 
The archbifhop of York hath under him four, wig. the 
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bithop of the county palatine of Chefer, newly ere@ted by 
king Hen. 8. and annexed by him to the archbifhoprick of 
York; the county palatine of Durham; Carlile; and the 
ifle of Man, annexed to the province of York by king 
Hen. 8. but a greater number this archbifhop antiently 
had, which time hath taken from him. 1 Jn/7. 94. 

The archbifbop of Canterbury is now ftiled metropolita- 
nus & primas totius Anglia; and the archbifbop of York 
ftiled primas & metropolitanus Anglie. ‘They are called 
archbifbops in refpect of the bifhops under them; and me- 
tropolitans, becaufe they were confecrated at firft in the 
metropolis of the province. 4 Jn/?. 94. Both the arch- 
bifbops have dittinét provinces, wherein they have fuffra- 
gan bifhops of feveral diocefes, with jurifdiction under 
them. And each hath two concurrent jurifditions, one 
as ordinary, or the bifhop himfelf within his diocefe; 
the other as fuperintendant throughout his whole province 
of all ecclefiaftical matters, to correct and fupply the de- 
fects of other bifhops. The archbifbop of Canterbury hath 
the privilege to crown all the kings of England; and to 
have prelates to be his officers; as for initance; the bi- 
fhop of London is his provincial dean; the bifhop of Win- 
chefter, his chancellor; the bifhop of Lincoln, his vice- 
chancellor; the bifhop of Salifbury, his precentor; the 
bifhop of Worcefer, his chaplain, Ge. It is the right of 
the archbi/bop to call the bifhops and clergy of his pro- 
vince to convocation, upon the king’s writ: he hatha ju- 
rifdiftion in cafes of appeal, where there is a fuppofed 
default of juftice in the ordinary; and hath a ftanding ju- 
rifdiétion over his fuffragans: he confirms the election 
of bifhops, and afterwards confecrates them, &c. And 
he may appoint coadjutors to a bilhop that is grown in- 
firm. He may confer degrees of all kinds ; and cenfure 
and excommunicate, fufpend or depofe, for any jut 
caufe, Ec. 2 Roll, Abr. 223. And he hath power to 
grant difpenfations in any cafe, formerly granted by the 
fee of Rome, not contrary to the law of God: but if the 
cafe is new and extraordinary, the king and his counfel 
are to be confulted.. Stat. 25 H. 8. He may retain 
eight chaplains; and during the vacancy of any fee, he 
is guardian of the fpiritualties. Szat. jbid. and 21 
H. 8. 

The archbifhop of Canterbury hath the precedency of 
all the clergy; next to him the atchbifhop of York ; next 
to him the bifhop of London; next to him the bifhop of 
Durham; next to him the bifhop of Winchefer; and then 
all the other bifhops of both provinces after the feniority 
of their confecration ;`but if any of them be a privy 


counfellor, he fhall take place next after the bifhop of 


Durham. 1 Inf. 94. 1 Ought. Ord. Jud. 486. 

‘The firt archbifhop of York, that we read of, was 
Paulinus, who, by pope Gregory’s appointment, was made 
archbifhop there, about the year of our Lord 622. 
Godol. 14. 

The archbifhop of York hath the privilege to crown 
the queen confort, and to be her perpetual chaplain. 
Chamberlain’s Prefent State 65. 

The archbithop of Canterbury is the firt peer of the 
realm, and hath precedence, not only before all the other 
clergy, but alfo (next and immediately after the blood 


‘royal) before all the nobility of the realm: and as he hath 


the precedence of all the nobility, fo alfo of all the great 
officers of ftate. God: 13. ; 

The archbifhop of York hath the precedence over all 
dukes, not being of the blood royal; as alfo before all 
the great officers of ftate, except the lord chancellor. 
God. 14. S n 

ABrchdeacon, (archidiaconus) Is one that hath ecclefiaf- 
tical dignity, and jurifdi€tion over the clergy and laity 
next after the bifhop throughout the diocefe, or in fome 
part of it only. Archdeacons had antiently a fuperinten- 
dant power over all the parochial clergy in every deanery 
in their precinéts; they being the chiefs of the deacons ; 
though they have no original jurifdi€tion, but what they 
have got is from the bifhop, either by prefcription or 
compofition ; and Sir Simon Degg tells us, that it appears 
an archdeacon is a meer fubftitute to the bifhop; and what 
authority he hath is derived from him, his chief office be- 


‘ing to vifit and inquire, and epifcopo nunciare, Se. In 


antient times archdeacons were employed in fervile duties 
of 
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sof collecting and diftributing alms and offerings; but at 
length, by a perfonal attendance on the bifhops, anda 
delegation to examine and report fome caufes, and com- 
mifions to vifit the remoter parts of the diocefes, they 
became, as it were, overfeers of the church; and by de- 
grees advanced into confiderable dignity and power. 
Lanfranc, archbifhop of Canterbury, was the firft prelate 
in England who inftituted an archdeacon in his diocefe, 
which was about the year 1075. And an archdeacon is 
now allowed to be an ordinary, as he hath a part of the 
epifcopal power lodged with him. He vifits his jurif- 
diction once every year: and he hath a court, where he 
may inflié penance, fufpend, or excommunicate perfons, 
prove wills, grant adminiftrations, and hear caufes ec- 
clefiattical, €c. fubje&t to appeal to the bifhop of the 
diocefe. Itis one part of the office of an archdeacon to 
examine candidates for holy orders, and to indué& clerks 
within his jurifdiction, upon receipt of the bifhop’s man- 
date. 2Cro. 556. 1 Lev. 193. Wood's Infl: 30. 
_ Archdeaconries are commonly given by bifhops, who 
do therefore prefer to the fame by collation: but if an 
archdeaconry be in the gift of a layman, the patron doth 
prefent to the bifhop, who inftitutes in like manner as to 
another benefice ; and then the dean and chapter do in- 
duct him, that is, after fome ceremonies, place him in a 
ftall in the cathedral church to which he belongeth, 
whereby he is faid to have a place in the choir. Wat/. 
Cop A 
. Archdeacons, by the 13 & 14 Car. 2. c.4, are to read 
the Common Prayer and declare their affent thereunto, as 
other perfons admitted to ecclefiaftical benefices; and alfo 
muft fubfcribe the fame before the ordinary: but they 
are not obliged by the 13 Eliz. to fub{cribe and read the 
thirty-nine articles; for altho’ an archdeaconry be a be- 
nefice with cure, yet it is not fuch a benefice with cure 
as feems to be intended by that ftatute, but only fuch be- 
nefices with cure as have particular churches belonging to 
them. Wat. c. 15. And they are to take the oaths 
at the feflions, as other perfons qualifying for offices. 

The judge of the archdeacon’s court (where he doth 
preiide himfelf) is called.the official. Wood's Inft. 30. 

By the ftatute of the 24 Hen. 8. c.1z. An appeal lieth 
from the archdeacon’s to the bifhop’s court. 

And it hath been alfo held, that where the archdeacon 
hath a peculiar jurifdiction, he is totally exempt from the 
power of the bifhop, and the bifhop cannot enter there, 
and hold court ; and in fuch cafe, if the party who lives 
within the peculiar be fued in the bifhop’s court, a pro- 
hibition fhall be granted; for the ftatute intends that no 
fuit shall be per Jaltum : but if the archdeacon hath not a 
peculiar, then the bifhop and he have a concurrent ju- 
rifdiction, and the party may cammence his fuit either in 
the archdeacon’s court or the bifhop’s, and he hath elec- 
tion to choofe which he pleafeth: and if he commence 
in the bifhop’s court, no prohibition fhall be granted ; 
for if it fhould, it would confine the bifhop’s court to 
determine nothing but appeals, and render it incapable 
of having any caufes originally commenced there. L. 
Raym, 123. 

_ An archdeacon is-a minifterial officer, and cannot re- 
fufe a churchwarden elected by the parith, Rex v. Mar- 
tia Rice, 1 L. Raym. 138. 

Arches Court, (curia de arcubus) The chief and moft 
antient confiftory court belonging to the archbifhop of 
Canterbury for the debating of {piritual caufes. It is fo 
called from the church in London, commonly called Sz. 
Mary Le Bow, (where it was formerly held) which church 
is named Bow Church from the fteeple which is raifed by 
pillars, built archwi/e, like fo many bent bows. Cowel. 
The judge of this court is ftiled the Dean of the Arches, or 
Official of the Arches court: he hath extraordinary jurif- 
dition in all ecclefiaftical caufes, except what belong to 
the prerogative court; alfo all manner of appeals from 
bifhops or their chancellors or commiffaries, deans and 
chapters, archdeacons, Gc. firt or laft are direéted hi- 
ther: he hath ordinary jurifdiction throughout the whole 
province of Canterbury, in cafe of appeals; fo that upon 
any appeal made, he, without any farther examination of 
the caufe, fends out his citation to the appellee, and his 
inhibition to the judge from whom the appeal was made. 
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Of this fee more 4 Inj. 337. But he cannot cite any 
perfon out of the diocefe of another, unlefs it be on ap- 
peal, &e. 23 H.8. c. 9. In another fenfe the dean 
of the arches has a peculiar jurifdiction of thirteen pa- 
rifhes in London, called a deanery, (being exempt from 
the authority of the bifhop of Loudon) of which the pariih 
of Bow is the principal. ‘The perfons concerned in this 
court, are the judge, advocates, regifters, proctors, &c. 
And the foundation of 4 fuit in thefe courts, is a citation 
for the defendant to appear; then the libel is exhibited, 
which contains the a¢tion, to which the defendant muft 
anfwer; whereupon the fuit is contefted, ‘proofs are pro- 
duced, and the caufe determined by the judge, upon 
hearing the advocates on the law and faét; when follows 
the fentence or decree thereupon. 

This court (as alfo the court of peculiars, the admi- 
ralty court, the prerogative court, and the court of dele- 
gates for the moft part) is now held in the hall belonging 
to the college’ of Civilians, commonly called Doctors 
Commons. Floy. 21. 

From this court the appeal is to the king in Chan- 
eery; by the 25 Hen. 8. c. 19. 

Archives, (archiva, from arca; a chet) The Rolls, or 
any place where antient records, charters, and evidences, 
belonging to the crown and kingdom, are kept; .alfo the 
Chancery, Exchequer office; (Fc. And it hath been fome- 
times ufed for repofitories in libraries. 

Brevie{ment, Surprife, affrightment. — To the great 
areriefment and effenyfement of the Common law. Rot. 
Parl. 21 Edw. 3. 

Brierban, The edi& of the king, commanding all his 
tenants to come into the army: if they refufe, then to be 
deprived of their eftates. 

Arentare, To rent out, or let at a certain rent.— 
Richardus de Armeitone ballivus manerii de Kingsford ma- 
litiofe SF per violentiam dios religiofos de eadem pifcaria 
ejecit, & ipfum domino fuo arentari fecit in 12 fol. quos idem 
dominus per 6 annos recepit: Coniuetud-Domus de Faren- 
don, MS. fol. 53. 

Argentum Aibuim,. Silver coin, or pieces of bullion 
that antiently paffed for money. By Domefday tenure, 
fome rents to the king were paid in argento albo, common 
filver pieces of money ; other rents in /ibris urfis EF pen- 
Jatis, in metal of full weight and purity: in the next 
age, that rent which was paid in money, was called d/anch 
fearm; and afterwards white-rent ; and what was paid in 
provifion, was termed lack mail. Spelm. Gloff. 

Argentum Mei, God’s money; 7. e. money given in 
earnet upon the making of any bargain; hence comes 
arles, earnelt. Adam de Holt vendidit quintam partem 
manerii de Berterton Henrico Scot, & cepit de predicto 
Henrico tres denarios de argento Dei pre manibus.  Placit. 
apud Caft. 2 Ed. 3. 

Argit, or Prgoit, Clay; lime, and fometimes gravel ; 
alfo the lees.of wine, gathered to a certain hardnef{s. 
Law Fr. Did. 

Argumentofus, A word which fignifies ingenious, men- 
tioned by our hiftorian Neubrigenfis. In pi@uris quoque 
opera argumentofa vocamus., Lib, 1. c. 14. 

Arietum Iebatio, An old fportive exercife; fappofed 
to be the fame with running at the quintal. 

Arima dare, To dub or make a knight. Axxo Dom. 
1144. 10 Steph. Ego Brientias filius comitis, quem bonus 
rex Henricus, nutrivit E&F cui arma dedit EF honorem, A.D. 
1278. 31 Ed. 3. Arma capere is to be made a knight. 
Kennet’s Paroch. Antig. p. 288. And in Walfngham, pi 
507. Die Dominica in Vigilia Purificationis Edwardus ju- 
venis fufcepit arma militaria. The word arma, in thefe 
places, fignifies only a fword; but fometimes a knight 
was made by giving him the whole armour.—Lanfrancus 
Dorobernenfis epifcopus cum lorica induit, SF galeam capiti 
impofuit, eique & regis filio militia cingulum in nomine Dei 
cinxit. Ordericus Vitalis, lib. 8. de Henrico, &%e. 

Brma Libera, A fword anda lance which were ufually 
given to a fervant when he was made free. Leg. Will. 
cap. 

“pens motuta, Sharp weapons that cut, oppofed to fuch 
as are blunt, which only break or bruife. Bra&. lib. 3. 
Arma moluta plagam faciunt, ficut gladius S hujufmodi : 
Ligna vers & lapides, brufuras, orbes S icus, qui judicari 
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non poffunt ad plagam, dd hoc ut inde venire poffit ad duellum. 
They are called arma emolita by Fleta, lib. 1. c. 33. 
ar. 6. 

Arma Weberfata: This was when a man was con- 
vied of treafon or felony: thus our hiftorian Knighton, 
fpeaking of Hugh Spenfer, tells us, Primo veffierunt eum 
uno veftimento cum armis fuis reverfatis. Lib. 3. p. 2546. 

Brmifcare, Is a fort of punifhment decreed or impofed 
on an offender by the judge. Malmo. lib. 3. p.97. 
Walfigham, p. 430. At firit it was to carry a faddle at 
his back in token of fubjeétion, wiz. Nudis veftigiis 
equefirem fellam ad fatisfaciendum humeris ferret. Bromp- 
ton fays, that in the year 1176, the king of Scots promited 
king Hen. 2. at York, Lanceam & fellam fuam fuper altare 
Sanéti Petri ad perpetuam hujus fubjeBionis memoriam offerre. 

Brmigeri, A title of dignity, belonging to fuch gen- 
tlemen that bear arms: -and thefe are'either by curtefy, as 
fons of noblemen, eldeft fonsof knights, e. Or by cre- 
ation, fuch as the king’s fervants, ce. The word armi- 
geri has been alfo applied to the higher fervants in con- 
vents. Paroch. Antiq. 576. See E/quire. 

Brmour and rms, In the underitanding of law, are 
extended to any thing thata man wears for his defence, or 
takes into his hands; or ufeth in anger to ftrike or caft at 
another. Crompt. Juft. 65. Arms are alfo what we call 
in Latin infignia, enfigns of honour; as to the original of 
which, it was to diftinguifh commanders in war; for the 
antient defenfive armour being a coat of mail, &c. which 
covered the perfons, they could not be diftinguifhed, and 
therefore a certain badge was painted on their fhields, which 
was called arms ; but not made hereditary in families till 
the time of king Rich. 1. on his expedition to regain Fe- 
rufalem from the Turks: and befides fhields with arms, 
they hada filk coat drawn over their armour, and after- 
wards a ftiff coat, on which their arms were painted all 
over, now the herald’s coat of arms. Sid. Rep. 352. By 
the Common Jaw, it is an offence for perfons to go or 
ride armed with dangerous and unufual weapons: but 
gentlemen may wear common armour according, to their 
quality, Ge. 3 Inf. 160, &c. St. de defenf. part. arm. 
The king may prohibit force of arms, and punifh offen- 
ders according to law ; and herein every fubject is bound 
to be aiding. Svat. 7 Ed.1. None thall come with force 
and:arms before the king’s juftices, nor ride armed in an 
affray of the peace, on ‘pain to forfeit their armour, and 
fuffer imprifonment, Ee. 2 Ed. 3. c. 3. 

Imbezilling the king’s armour felony. Stat. 31 Eliz. 
Armour may be exported. 12 Car. 2. c. 4. ed. 


Gui 482 
1o. Unlefs prohibited by proclamation. 12 Car. 2. c. 
4. fe@. 12. Importing arms or ammunition prohibited. 
ifane. 38.01 S 

As to arms for neceffary defence, vide Black. Com. 1V. 
143. 

the to riding or going armed, ‘vide Black. Com. 4 V. 
148, &Fc. e 


@rnalia, arable grounds. This word is mentioned in 


Domefday, tit. Effex. 

Arnaidia, arnoldia; A fort of difeafe that makes the 
hair fall off, like the alopecia, or'like unto a diftemper in 
foxes. Deinde uterque rex incidit in egritudinem quam 
arnaldiam vocant, in qua ipfi ad mortem ufque laborantes ca- 
pillos. fuos depofuerunt. Rog. Hoveden,*p. 693- 

Bromatarius, (Lat. ) A word often ufed for a grocer, 
but held not good in law proceedings. 1 Vent. 142. 

Brpen, or arpent, Signifies an acre or furlong of 
ground: and according to the old French account in 
Domefday-book, 100 perches make'an arpent. The moft 
ordinary acre, called Parpent de France, is one hundred 
perches fquare: but fome account it but half an acre.— 
Septem acras terre êF unum arpentum que me contingebant 
per efchaietam. Ex Reg. Priorat..de Wormfley, fol. 7. 
where arpen feems to be fome quantity lefs than an acre. 
Arpentator, a meafurer or furveyor of land. 

Atquebuts, (Fr. arguebufe) A fhort hand-gun, a cali- 
ver or piftol; mentioned in fome of our antient ftatutes. 
Law. Fr. Dia. 

@rrack. The fame duty and excife payable for bran- 
dy and foreign fpirits, and no more, fhall be paid for ar- 
rack imported from the Faft-Indies; and the like allow- 
ance to bemade on exportation, Fe. St. 7 Geo. 26 c. 14. 





ponere, to calla man to anfwer in form of law. 


ginable. 
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Arraiatio Pevitum, Is afed in Pat. 1 Fd. 2. for the’ 


arvaying of foot-foldiers. 


AWrraters, (arraiatores) Such officers as had the care of 
the foldiers armour, and whofe bufinefs it was to fee them 
duly accoutred. Svat. 12 R. 2. c. 6.. In feveral reigns 
commiffioners ‘have been appointed for this purpofe. 

Brvaign, (from the Fr. arranger, to fet a thing in ors 
der) Hath the fame fignification in law: but the true des 
rivation is from the French @rrai/onner, i. €. ad rationem 
A pris 
{oner is arraigned, when he is indiéted and rete 4S 
trial: and. to-arraign a writ of affe, is to caufe thè de- 
mandant to be called to make the plaint, in fuch manner 
as the tenant may be obliged to anfwer.' 1 Dy. 262. 
But no man is properly arraigned but at the fuit of the 
king, upon an indiétment found againft him, or other 
record wherewith he is to be charged: and this arraign~ 
ment is to take care that the prifoner do appear to be tried, 
and hold up his hand at the bar, for the certainty of the 
perfon, and plead a fufficient plea to the inditiment. 1 
Infl. 262, 263. The prifoner is to hold up his hand 


only in treafon and felony ; but this is only a ceremony: 


if he owns that he is the perfon, it is fufficient without it; 
and then upon his arraignment his fettets are to be taken 
off; and he is to be treated with all the humanity ima- 
2 Inf. 315. 3 Inf. 35. If inaétion of ilander 
for calling one thief, the defendant juftifies that he ftole 
goods, and iffue is thereon taken ; if it be found for the 
defendant in B. R. and for felony in the fame county 
where the court fits, or before juftices of affife, Jc. he 
fhall be forthwith arraigned upon this verdi& of twelve 
men, ason an indi&tment. 2 Hales Hif. P.C. 151.™ 


The pleas upon arraignment are either the general if- 


fue, Not guilty; plea in abatement, ‘or in bar; and the 


prifoner may demur to the indiétment; he may alfo con- 
fefs the fa&, but then the court has nothing more todo 


than to proceed to judgment againft him. If he ftands 
mute, and doth not put himfelf'upon trial, he hall fuffer 
the penance pain fort & dure, in cafes of felony, Se. 3 
Inf. 217. Standing mute, or not anfwering direétly, 
in certain cafes, excludes offenders from clergy. See zg 
H. 8. c. 3—1 Ed. 6. c: 12.—4 8 5 P.M. 0. 4.—3 
S4W.SM. c. 9.—1 Ann. c. 9. 

By the Common law, if a principal is acquitted, or is 
pardoned, or dies, the acceflary fhall not be arraigned. 
But vide Srat. 1 Ann. cap. 9. and word Accefary. For 
the folemnity of the arraignment and trial of a prifoner, 
fee Dalt. chap. 185. p. 515. 

B@rrayp, (arraya five arraiamentum) An old French word, 
fignifying the ranking or fetting forth of a jury of men 
impanelled upon a caufe. 18 H. 6. c. 14. And when 
we fay to array a panel, that is, to fet forth the men im- 
panelled one by another. F. N: B. 157. To cha 
the array of the panel, ‘is at once to except againft all 


perfons arrayed or impanelled, in refpeét of partiality, &c. - 


1 Inf. 156. If the fheriff be of affinity to either of the 
parties; or if any one or more of the jurors are returned 
at the nomination of either party; ‘or for any other par- 
tiality ; the array fhall be guafbed. The word array alfo 
relates, in a particular manner, ‘to military order, as to 
conduét perfons armed, ce. Stat.-14 Car. 2. caps 3. 
Arrearages, (arreragia, from the French arriere, retro, 
behind) “Is taken for money-unpaid at the due time, as 
rent behind; the remainder due on an account, ora fum 
of money remaining in the hands of an accountant. 
When arrears of rent are prefumedin law to be fatisfied, 
wide Acceptance. : 
Brretatus, One fufpected of any crime. Si autem 
aliquis arvetatus fuerit de morte alicujus periclitantis capie- 
tur S imprifonetur. Offic. Coronat. Spelm. Gloff. — 
Brrenatus, arraigned, accufed.——Stephanus Rabaz, 
vic. Leiceft. arrenatus & ad rationem pofitus de boc quod, Se, 
Rot.’ Parl. 21 Ed. 1. pp 
Arrentation, (from the Spanith arrendar) Is as much 
as ad certum redditum dimittere; and it fignifies the H- _ 
cenfing the owner of lands in the foreft, to inclofe them 
with a low hedge and fmall ditch, according to the af- 
fize of the foreft, under a yearly rent : faving the arrenta- 
tions is a faving power to give fuch licences. Ordin. Fo- 


refe, 34 Ed. 1. 
Breck, 














ARR 


Brrett, (arreffum) Cometh of the Fr. word arre/er, 
to ftop, or flay. It is a reftraint of a man’s perfon, 
obliging him to be obedient to the law : and it is defined 
to be the execution of the command of fome court of re- 
cord, or officer of juftice. An arref is the beginning of 
imprifonment, where a man is firt taken, and retrained 
of his liberty, by power or colour of a lawful warrant: 
alfo it fignifies the decree of a court, by which a perfon 
is arrefted: 2 Shep. Abr. 299. 

Arrefts are either in civil or criminal cafès. 

An arreft in a civil caufe is defined to be the appre- 
hending or reftraining one’s perfon by procefs in execu- 
tion of the command of fome court, or officer of juttice. 
Wood's Inft. 575. 

There are feveral ftatutes, fecuring the liberty of the 
fubje&t, againft unlawful arret% See Magna Charta, c. 
29. 3 Ba, 1. cs 35; 

‘There are ftatutes likewife protecting the clergy from 
arrefts while attending divine fervice. See 50 Ed. 3. cs 
BU er Roar cy TE Laer pep. 2s Ce 3 

Several perfons are likewife by the Common and Sta- 
tute law of the land privileged from arrefts, Peers of 
the realm, members of parliament, &c. may not be ar- 
refted, unlefs it be in criminal cafes; but the procefs 
againft them is to be fummons, diftrefs infinite, ec. 12 
W.3. c. 3. But fee 2 Aun. c. 18. Alfo corporations 
and companies muft be made to appear by diffringas, and 
cannot, be arrefted. Finch 353. 3 Salk. 46. Perfons 
attending upon any courts of record, on bufinefs there, 

- are to be free from arrefs. 3 Inji. 141. A clerk of the 
court ought not to be arrefted for any thing which is not 
criminal, becaufe he is fuppofed to be always prefent in 
court to anfwer the plaintiff. 1 Lill. 94. Arrefts are 
not to be made within the liberty of the king’s palace : 
nor may the king’s fervants be arreffed in any place, 
without notice firft given to the lord chamberlain, that 
‘he remove them, ‘or: make them pay their debts. Am- 
baffadors fervants, Fc. freed from arrefts. Vide Æx- 

. baffador. 

Seamen in the king’s fervice privileged from arrefts for 
debts under 20 /. 1 Geo. 2. ¢. 14. fe. 15. 14 Geo. 2. 
C598 fede. T = 

Soldiers or marines not liable to arrefts for a debt of 
lefs than 10/7. 30 Geo. Z. ¢. 6. fed. 64. 30 Geo. 2. 
e 11. fa. 37. 

There is this difference between arrefts in civiland crimi- 
nal cafes, that none fhall be arrefted for debt, trefpafs, &c. 
or other caufe of action, but by virtue of a precept or 
commandment out of fome court: but for treafon, felony, 
or breach of the peace, any man may arreft without war- 
Fant‘or precept. Terms de Ley 54. 

There are feveral ftatutes likewife regulating the iffuing 
and execution of warrants for arrefts, and afcertaining 
the fees to be taken on fuch occafions. 
~ ‘The bailiff’s fee for an arreft, by an antient ftatute, is 
but four-pence, and the fheriff’s twenty-pence: and 
bailiffs cannot legally take any thing but what is allowed 
by this ftatute, and other fubfequent a&ts. For taking 
fees not warranted by law, they fhall render treble da- 
mages to the party grieved, and incur a forfeiture of 407. 
Stat. 23 Hen. 6. cap. 10. Sheriffs are not to grant war- 
rants for arrefts before the receipt of the writs; if they 
do, they fhall forfeit 10/. and damages, and pay a fine 
to the king. Stat. 43 Eliz. c.5. And every warrant 
to ifue upon any writ to arreft any perfon, fhall have 
the fame day and year fet down thereon as on the writ, 
under the like penalty of 10}. Stat. 6 Geo. 1. ¢. 21. 

= No bailiff, or other officer, fhall carry any perfon under 
arreft to any tavern, alehoufe, &c. without his confent; 
fo as to charge him with any beer, ale, wine, &c. but 
what he fhall freely call for: nor fhall demand or receive 
more from him for the arreft or waiting than by law 
ought to be, until an appearance procured, bail found, 
êe. Nor take or €xa&t any more for keeping fuch per- 
fon out of prifon, than what he fhall of his own voluntary 
accord truly give: nor take more for lodging than what 
is reafonable, or’ fhall be adjudged fo by the next juftice 
of peace. Stat. 22 & 23 Car. 2. cap. 2. And bya late 
att bailiffs, &c. are not to carry any perfon arrefted to 
a tavern, alehoufe, Gc. or the private houfe of fuch of- 


ficers, without the free and vVoluntaty confent of the 
party; nor carry fuch perfon to prifon- within twenty- 
four hours from the time of the arreft; nor take any re- 
ward for keeping him out of gaol; rr. Stat. 2 Geo. 2: 
cap. 22. “And fee 32 Geo. 2. c: 28. a new act on this 
fubjeé&t. But if a perfon arrefted refufe to be carried to 
fome ‘convenient houfe of his own nomination, &e. to be 
kept in fafe cuftody during the twenty-four hours before 
carried to prifon; then the fheriff’s officers, Wc, may 
immediately convey him to gaol, to prevent an efcape. 
3 Geo. 2. 1 27. By Stat. 29 Car. 2. ¢.7. No writ; 
procefs, warrant, &c. (except in cafes of treafon, felony, 
or for breach of the peace) fhall be ferved on a Sunday ; 
on pain that the perfon ferving them fhall be liable to the 
fuit of the party grieved, and anfwer damages, as if the 
fame had been done without writ: an action of falfe 
imprifonment lies for arret on a Sunday, and the arreft is 
void. 1 Salk. 78. A defendant was arreftedon a Sunday 
by a writ out of the Marfbalfea; and the court of B, R. 
being moved to difcharge him, it was denied; and he 
was directed to bring attion of falfe imprifonment. 5 
Mod. Rep. 95. ‘The defendant being taken upon a Sun- 
day, without any warrant, and locked up all that day ; 
on Monday morning a writ was got againft him, by which 
he was arrefted; it was ruled, that he might have an 
action of falfe imprifonment, and that an attachment 
fhould go againft thofe who took him on the Sunday. Mod, 
Ca/..96. Attachments have been’ often granted againit 
bailiffs for making arrefts on Sunday: but affidavit is 
ufually made, that the party might be taken upon an- 
other day. 1 Mod. 56. A perfon may be rétaken on a 
Sunday, where arrefted the day before, t. ` Mod. Caf: 
.231. . And a man may be taken on a Sunday on an efcape 
warrant: when he goes at large out of the rules of the 
King’s Bench or Fleet prifon, ce. Stat. 5 Ann. c. 9. 
Alfo bail may take the principal on a Sunday, and‘ con- 
fine him till Monday, and then render him. 1 Nel: 258. 

No fpecial writ fhall be fued out of the fuperior courts, 
tnlefs the caufe of action be 10/. or above, on pain o 
10/. and the proceedings thereon to be void, by Stat. 5 
Geo.2. ¢.27. This ftatute, and the Stat. 12 Geo. 1. c. 29. 
are made perpetual by the Stat. 21 Geo. 2. c. 3. 

When a perfon is apprehended for debt, &c. he is pid 
to be arrefted: and writs exprefs arre by two feveral 
words capias and attachias, to take and catch hold of a 
man; for an officer muft actually lay hold of a perfon, 
befides faying he arrefts him, or it will be no lawful’ ar- 
reft. 1 Lill. Abr. 96. IF a bailiff be kept off from 
making an arreft, he fhall have an aétion of affault: and 
where the perfon arrefted makes refiftance, or affaults the 
bailiff, he may juftify beating of him. If a bailiff touches 
a man, which is an arreft, and he makes his efcape, it is 
arefcous, and attachment may be had againft him. ` 1 
Salk. 79, If a bailiff lays hold of one by the hand, 
(whom he had a warrant to arret) as he holds it out at 
the window, this is fuch a taking of him, that the bailiff 
may juitify the breaking open of the’ houfe to carry him! 
away. 1 Vent, 306. a 

When a perfon has committed treafon’ or felony, &e. 
doors may be broke open to arreft the offender; but not 
in civil cafes, except it be in purfuit of one arrefted ; or 
where a houfe is recovered by real action, to déliver pof- 
feffion to the perfon recovering. Plowd. 5 Rep, 91. 
So in ejeétment, ‘aétion of trefpafs, e. lies-for breaking 
open a houfe to make arreft ina civil ation. Mod. Caf: 
105. -But if it appears a bailiff found an’ outer door, ‘&c. 

open, ’tis faid he may open the inner door to make an 
arret. Comber. 327. An arreft in the night, as well as 
the day, is lawful.. g Rep. 66. And every one is bound 
by the Common law to aflift not only the herif in ‘the 
execution of writs, and making atrefts, &c. but alfo his 
bailiff that hath his warrant to do it. 2 mf. 193. A 
bailiff upon an arreft ought to fhew at whofe fuit, out of 
what court the writ iffues, and for what caufe, &c. but 
this is when the party arrefted fubmits himfelf to the ar- 
reft: a bailiff, fworn and known, need not fhew his 
warrant, though the party demands it; nor is any other 
{pecial bailiff bound to fhew his warrant, unlefs it be de- 
manded. g Rep. 68, 69. An arreft without fhewing the 
warrant, and without telling at whofe fuit, until the 
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other demanded it, was held legal; and that this need not 
be done until the party obeyed.and demanded the fame. 
Cro. Fac. 485. If an ation is entered in one of the 
compters of London, a city ferjeant may arreft the party 
without the fheriff’s warrant. 1 Lill. Abr. 94. And by 
the cuftom of London, a debtor may be arreited before 
the money is due, to make him find fureties: but not by 
the Common law. 1 Nelf Abr. 258. 

If a wrong perfon is arrefted ; or one for felony, where 
no felony is done, &c, it will be falfe imprifonment, 
liable to damages. Attornies, &c. for vexation, mali- 
cioufly caufing any perfon to be arrefted, where there is 
no caufe of fuit, €¥c. fhall fuffer fix months imprifon- 
ment, and before difcharged pay treble damages, and 
forfeit 1o/. Stat. 8 Eliz. c. 2. A bailiff having a writ 
to arreft 4. B. comes up to another perfon, and afks him 
if his name be 4. B. and he anfwers that it is, whereupon 
the bailiff arrefls him, it will be a falfe arreft, for which 
action lies. Lane4g9. Sed quere? And ifawarrantbe to take 
A. the fon of B. and the bailiff makes an arreft on the fon 
of D. who indeed is the right perfon intended, but not 
the party within his warrant, it will be falfe imprifon- 
ment. Ibid. 

Sheriffs in Wales, and the counties ‘palatine, fhall not 
hold to bail on procefs from We/minffer, unlefs the debt 
bë fworn to be 20/4, 11 & 12 W.3. ©. 9s fed. 2. 

By GhunCh. J. Mich. 1658. If one be arrefted by the 
fheriff of the county, within a liberty, without a xox 


omittas, yet the arreft is good; for the theriff is fheriff of 


the whole county, but the bailiff of the liberty may have 
his action againit the fheriff, for entering of his liberty. 
But, upon a quo minus, a fheriff may enter any liberty, 
and execute it impune Pra&. Reg. 7 

With regard to arrefts in eae he it hath already ' 
been obferved, that for trea/on, felony, or breach of the 
peace, any perfon may arreft without warrant or precept. 
But the king cannot command any one by word of mouth 
to be arrefted ;, for he muft do it by writ, or order of his 
courts, according to law : 
man for fufpicion of treafon, or felony, as his fubjeéts 
may; becaufe if he doth wrong, the party cannot have 
an action againft him. 2 Inf. 18 

Arretts by private perfons are in fome cafes commanded. 
Perfons prefent at the committing of a felony mutt ufe 
their endeavours to appreliend the offender, under pe- 
nalty of fine and imprifonment. 3 Inf. 117. 4 Inf. 
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And for this caufe, by the Common law, if any ho- 
micide be committed, or dangerous wound given, whe- 
ther with, or without malice, or even by mifadventure 
or felf-defence, in any town, or in the lanes or fields 
thereof, in the day time, and the offender efcape, the 
town fhall be amerced, and if out of a town, the hundred 
fhall be amerced. 3 Inf. 53. 

And fince the ftatute of Wincheffer,c. 5. which or- 
dains that walled towns fhall be kept fhut from fun-fet- 
ting to fun-rifing ; if the faét happen in any fuch town 
by night, or by day, and the offender efcape, the town 
fhall be amerced. 3 Inf. 53. 

And, as private perfons are bound to apprehend all 
thofe who fhall be guilty of any of the crimes above men- 
tioned in their view, fo alfo are they, with the utmoft 
diligence, to purfue and endeavour to take all thofe who 
fhall be guilty thereof, out of their view, upon a hue and 
cry levied againft them. 3 Ju. 117. 

By the vagrant act 17 Geo. 2. ¢.5. Every private perfon 
may apprehend beggars and vagrants. 

And every private perfon is bound to affift an officer, 
requiring him to apprehend a felon. 

Arrefts alfo by private perfons are, in fome cafes, per- 
mitted only ; and arrefts of this kind are either on /u/- 
picicn of crimes already done, or fuppofed to have been 
done, or to prevent their being committed. 

Many fufficient caufes of fufpicion to juftify the arreft 
of an innocent perfon for felony are enumerated in 2 
Hawk. 76. Yet itis holden by fome, that none of the 
caufes there {petified will juftify the arrefting of a man 
for the /u/picton of crimes, unlefs a crime was actually 
committed ; but out of this rule, the apprehending a per- 
fon upon hue and cry muft be excepted. 2 Hawk. 76. 


juftifiable. 


nor may the king arreft any 
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As to the arrefting of offenders by private perfons of 
their own authority, permitted by law for the prevention 
of treafon or felony only intended to be done; it feems any 
one may lay hold of a perfon, whom he fees upon the 
point of committing treafon, or felony, or doing an att 
which would manifeitly endanger the life of another, and 
detain him, till it may be reafonably prefumed he has 
changed his purpofe. 2 Hawk. 77. Indeed the law of 
reafon fays thus, and we want not the authority of books 
to juftify the pofition. - 

As to arreits for inferior offences, no private perfon 
can arreft another for a bare breach of the peace after it 
is over; but it is held, that a private man may arrefta 
night-walker, or a common cheat going about with falfe 
dice, and actually caught playing with them, in order to 
have him before a juftice,of peace; and the arreft of any 
other offenders, by private perfons, for offences in like 
manner {candalous, and prejudicial to the public, feems 
2 Hawk. 77. 

In fome cafes likewife arrefts by purge perfons are re- 
warded by law. 

By 495° W.8 M. ¢. 8. Perfons apprehending few 
waymen, ana profecuting them to conviction, are intitled 
to a reward of 40/. and if they are killed in the attempt, 
their executors, é¢. are intitled to the like reward. 

By the 6 & 7 W. 3. c. 17. Perfons apprehending 
counterfeiters and clippers of the coin, and profecuting them 
to conviction, are intitled to 4o/. 

By the 10 & 11 W. 3. c. 23. Perfons apprehending 


Jhoplifiers, and profecuting them to conviction, shall haye 


a certificate thereof gratis from the judge, which certifi- 
cate (before any benefit has been made of it) may be 
once affigned over, and no more, and the original pro- 
prietor, or affignee, fhall by virtue thereof be difcharged 
from all parih and ward offices, within the parifh or 
ward wherein the felony was committed. 

By 5 dun. c. 31. Perfons who fhall take any one guilty: 
of burglary, or the felonious breaking and entering any 
houfe in the day-time, and profecute them to convichion,, 
fhall receive, above the reward given by the above men- 
tioned ftatute of 10 & 11 W. 3. the fum of 402. within» 
one month after fuch conviction. 

With regard to arres by public officers, they may be 
made either with or without procefs. 

Arrefts without procefs may be made by watchmen, 
conftables, bailiffs-of towns, or juftices of peace. For the 
power of watchmen, fee Stat. Winchefter, ca 4. Tt has 
been holden, that this ftatute was made in afirmance of 
the Common law, and that every private perfon may by 
the Common law arreft any /u/picious night-walker, and, 
detain him till he give a good account of himfelf. z2: 
Hawk: 80. 

As toarrefts by con/ffables, they are either made by their 
own authority, which differs but little from the power of 
a private. perfon, or they are made by a warrant from a 
juftice of peace. 

As to the juftifying arrefts by conftables, by ¥ virtue 
of a warrant from a juftice of peace, it feems ciear, 
that an arreft, unlawfully made by a conftable with- 
out a warrant, cannot be made. good by a warraat taken. 
out afterwards ; alfo it hath been holden, that if a con- 
ftable, after he hath arrefted the party by force of | “any 
fuch warrant, fuffer him to go at large upon his promife, 
to come again at fuch a time, and find fureties, he cannot 
afterwards arreft him by force of the fame warrant 5, 
however, if the party return and put himfelf again under 
the cuftody of the conftable, the conftable may lawfully 
detain him, and bring him before the juftice, in puríuy 
ance of the warrant. 2 Hawk. 80. Dyer 244. b. 

A conftable cannot juftify any arreft by force of a war- 
rant from a juftice of peace, which exprefly appears on 
the face of it, to be for an offence whereof a juftice of 
peace hath no jurifdi&tion, or to bring the party before 
him at a place out of the county for which he is a jultice, 
2 Hawk. 82. 

As to the doétrine of general warrants, ’tis now fuf- - 
ciently exploded. See the cafe of The King and Foha 
Wilkes, Efq; Wilf. Rep. part 2. 151, Se. 

*Tis the better opinion at this day, that any conftable, 


or even a private perfon, to whom a warrant fhall be di- 
retted 
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rected from a juftice of peace, to arreft a particular per- 
fon for felony, or any other mifdemeanor within his ju- 
rifdiétion, may lawfully execute it, whether the perfon 
mentioned in it be, in truth, guilty or innocent, and 
whether he were before indi&ed of the fame offence or 
not, and whether any felony were, in truth, committed or 
not: for, however the juftice himfelf may be punifhable 
for granting fuch a warrant, without fufficient grounds, 
it is reafonable that he alone be anfwerable for it, and 
not the officer, who is not to examine or difpute the rea- 
fonablenefs of his proceeding. Jb. | 

With regard to arrefts by bailifs of towns, their power 
is founded on the above mentioned ftatute of Winchefer, 
¢. 4. And as to arrefts by juffices of peace, arrefts by their 
command are either by word of mouth or by warrant. 

_ A juftice of peace may, by word of mouth, authorife 
any one to arreft another, who fhall be guilty of an actual 

breach of the peace in his prefence, or fhall be engaged 

in a riot in his abfence. 2 Hawk. 83. Dalt. c: 117, 

And a juftice of peace may lawfully grant a warrant 
for apprehending, or arrefting perfons charged with trea, 
fon, felony, premunire, or any other offence againft the 
peace; and generally, wherever a ftatute gives one or 
more juftices of peace a jurifdiction over any offence, any 
one juftice of peace may, by his warrant, caufe fuch of- 
fenders to be arrefted and brought before him. 2 Hawk. 
84. 
But it is faid, that antiently no one juftice of peace 
could legally make out a warrant for an offence againit a 
penal ftatute, or other midemeanor ; cognizable only by 
a feffions of two or more juitices; for that one {ingle 
juftice of peace hath no jurifdiétion of fuch offence, and 
regularly thot only who have jurifdiction over a caufe 
can award procefs concerning it. Yet the long, conftant, 
univerfal, and uncor trolled praétice of juftices of peace 
feems to have altered the law in this particular, and to 
have given them an authority, in relation to fuch arrefts, 
not now to be difputed. did. 

A juftice of peace may juftify the granting a warrant 
for the arreft of any perfon upon {trong grounds of fufpi- 
cion of felony, or mifdemeanor, but he feems to be pu- 
nifhable, as well .at the fuit of the king, as of the party 
grieved, if he grant any fuch warrant groundlefly, or 
malicioufly, without fuch a probable caufe as might in- 
duce a candid and impartial man to fufpeé the party to be 
guilty. 2 Hawk, 84. 

Every warrant ought to be under the hand and feal of 
the juftice of peace, and fpecify the day it was made out: 
if it be for the peace or good behaviour, it is advifable to 
fet forth the fpecial caufe upon which it is granted, but 
if it be for treafon or felony, or other offences of an enor- 
mous nature, it is faid that it is not neceflary to fet it forth, 
and it feems to be’ rather difcretionary than neceffary to 
fet it forth in any cafe. 2 Hawk. 85. 

We apprehend the meaning of this doctrine is, that the 

warrant need not exprefs the /pecies, but we conceive it 
abfolutely neceffary to exprefs the genus, as for treafon or 
felony, or fufpicion of treafon or felony. 
- The warrant may be directed to the fheriff, bailiff, 
conftable, or to any indifferent perfon by name, who is no 
officer; for, tho’ the juftice may authorife any one to be 
his officer, whom he pleafes to make fuch, yet it is moft 
advifable to dire&t to the conftable of the precinét where- 
in it is to be executed; for that no other conftable, and 
a fortiori no private perfon, is compellable to ferve it, 2 
Hawk. 85. j 

A bailiff or conftable, if they be fworn, and commonly 
known to be officers, and act within their own precincts, 
need not fhew their warrant to the party, notwithftand- 
ing he demand the fight of it; but that thefe and all 
other perfons whatfoever making an arreft, ought to ac- 
_ quaint the party with the fubftance of their warrant; and 
all private perfons to whom fuch warrants fhall be di- 
rected, and even officers, if they be not fworn and com- 
monly known; and even thefe, if they a&t out of their 
own precinéts, muft fhew their warrants if demanded, 
2 Hawk. 86. 

The fheriff, having fuch warrant dire&ed to him, may 
authorife. others to execute it; but every other perfon, 
to whom it is directed, muft perfonally execute it, yet, 
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it feems, that any one may lawfully 2/7 him, 
86. 

If a warrant be generally directed to all conftables, 
no one can execute it out of his own precinét ; but if it 
be direéted to a particular conftable by name, he may 
execute it any where within the jurifdiction of the juttice, 
2 Hawk, 86. 

Where one is authorifed to arreft a perfon who fhelfers 
himfelf in a houfe; if entrance be denied, the officer may 
juftify the breaking open the doors, particular inftances 
of which are enumerated by Serjeant Hawkins, V, Pleas 
of the Crown, p. 86. & 87. 

Alfo it is enacted by the 3 & 4 Fac. 1, par. 35, That 
upon any lawful writ, warrant or procefs awarded to any 
fheriff or other officer, for the taking of any popifh recus 
fant, ftanding excommunicated for fuch récufancy, it 
fhall be lawful, if need be, to break any houfe, 2 Hawk, 
87. s 

But it hath been refolved, that where juftices of peace 
are, by virtue of a {tatute, authorifed to require perfons 
to come before them to take certain oaths prefcribed by 
fuch ftatute, the officer cannot lawfully break open the 
doors. 2 Hawk. 87. 

After prefentment or indiétment found in felony, Efe, 
the firt procefs is a capias, to arret and imprifon the of- 
fender: and if the offender cannot be.taken, an exigent 
is awarded in order to outlawry. H: P.C. 209. 

Arrek of Judgment, To move in arreff of judgment, 
is to fhew caufe why judgment fhould be ttaid, notwith= 
ftanding verdict given; for in many cafes, though there 
be a verdi&, no judgment can be had. And the 
caufes of arreft of judgment are, want of notice of trial; 
where the plaintiff before trial treats the jury; the record 
differing from the deed pleaded; for material defect in 
pleading; where perfons are mifnamed; more is given 
and found by the verdict than laid in the declaration ; or 
the declaration doth not lay the thing with certainty, ('¢, 
And here all matters of fatt are to be made out by preper 
affidavits, Comp, Attorni 329, Sc. i Judgment may be 
arrefted for good caufe in criminal cafes, as well as civil; 
if the indiétment be infufficient, 3 Inf. aie. 
Four days are allowed to move in arreft of judgment; and 
the defendant hath all the term wherein the verdict was 
given to {peak any thing to arreft it, if the plaintiff hath 
not given his four days rule, and figned his judgment 5 
after which defendant is put to his writ of error, 2 Lill, 

On motion in arre/? of judgment, if the court be 
divided, two judges againft two, the plaintiff muft'have 
his judgment; unlefs a rule be made at firft to ftay all 
proceedings, until the court otherwife order, &c, 2 
Lill. Abr. 118. See Feofails and Judgment, 

Arreft of enqueft is to plead in arreft of taking the en- 
queft, upon the former iffue, and to fhew caufe why an 
enqueft ihould not be taken. Bro, tit. Replead. Vide on 
this fubject Black. Com. 3 V. 393. What caufes are not 
fufficient.. Id.. 394, Ge. 

Arreftandis bonis ne diffipentur, A writ which lie 
for a man whofe cattle or goods are taken by another, who 
during the conteft doth or is like to make them away, 
not being of ability to render fatisfaction, Reg. Orig, 
126. : 

Arrefkando ipfum qui Pecuniam Weeepit, &c. Is a 
writ that lieth for apprehending a perfon who hath taken 
the king’s preft-money to ferve in wars, and hides himfelf 
when he fhould go, Reg. Orig, 24. 

Brrefko fatto fuper bonis mercatozum alienigenorum, 
A writ that lies for a denizen againft the goods of aliens 


2 Hawk, 


‘found within this kingdom, in recompence of goods taken 


from him in a foreign country, after denial of reftitution, 
Reg. Orig. 129. ‘This the antient civilians called clari» 
gatio; but by the moderns it is termed repri/alia. 
ABrretted, arrefatus, quafi, ad reGumvocgtis, Is where 
a man is convened before a judge, and charged with a 
crime, Staundf. Pl. Co. 45, And it is fometimes ufed 
for imputed or laid unto; as no folly may be arretted to 
one under age. Littleton, cap. Remitter. Chaucer ufeth 
the verb arrettetb, that is, lays blame, as it is interpreted, 
Bratton fays, ad rectum habere malefagforem, i. e. ta have 
the malefa¢tor forth coming, fo as he may be charged, 
and put to his trial. Brad. lib. 3. trad. 2. cap. 10. 
R 


And 
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And in another place, refatus de morte hominis, charged 
with the death of aman. From hence it may with fome 
reafon feem, that the word is the fame with re@um. 

@rrows. By an antient ftatute, all heads for arrows 
fhall be well brazed, and hardened at the point with fteel, 
on pain of forfeiture and imprifonment: and tobe marked 
with the mark of the maker. Stat. 7 H. 4..¢. 7. 

@rruta,—tIn the black book of Hereford, De Operatio- 
nibus Arrure, fignifies days work of ploughing; for an- 
tiently cuftomary tenants were bound to plough certain 
days for their lord. Una arrura, one day’s work at the 
plough: and in Wilt/bire, earing is a day’s ploughing. 
Paroch. Antiq. p. 41. 

Arlon, (trom ardeo, to burn) Is houfe burning, which 
is felony at Common law. 3 Jn/?.66. Itmuftbe malici- 
oufly, voluntarily, and an aétual burning: not putting fire 
only into a houfe, or any part of it, without burning; 
but if part of the houfe is burnt; or if the fire doth burn, 
and then goeth out of itfelf, it is felony. 2 Jnf. 188. 
H: P.C.°85. The burning of a frame of a houfe is not 
accounted houfe-burning, becaufe the frame of a houfe 
cannot come under the word domus, neceffary in every 
indiétment for arfon : this was when the law proceedings 
were in Latin; now, of courfe, the word konfe is requi- 
fite; and it muft be the houfe of another, for if a man 
burns his own houfe only, though with intention to burn 
others, it was not at Common law felony, but a great 
mifdemanour, punifhable-with fine, pillory, &c. 

If a houfe is fired by negligence or mifchance, it can- 
not amount to arfon. 3 Infi. 67. H.P.C. 85. Where 
one burns the houfe of another, if it be not wilful and 
malicious, *tis no felony, but only trefpafs: therefore if 
4. fhoot unlawfully in a gun at the cattle or poultry of 
B: and by means thereof fets another’s houfe on fire, this 
is not arfon ; for though the aé& he was doing was unlaw- 
ful, yet he had no intent to burn the houfe. 1 Hale’s 
Hif; P.C. 569. By Stat. 23 H. 8. c. 11. Burning of 
houfes, or barns wherein any corn is, is felony without 
benefit of clergy. And the Stat. 22 & 23 Car. 2. c. 7. 
makes it felony to fet barns, ftables, ftacks of corn, hay, 
& cion nfire in the night-time, or any out-houfes, or 
buildings: but the offender may be tranfported for feven 
years. roc 
+ By 6 Anne, c. 31. Servants through negligence or 
carelefnefs, fetting on fire any dwelling-houfe, or out- 
houfe; fhall forfeit roo% to: be levied by warrant of two 
juftices, and paid to the churchwardens of the parifh, to 
be diftributed to the fufferers by the fire; or on default 
fhall be fent to the houfe of correftion, and there kept to 
hard labour eighteen months, &c. By g ‘Geo. 1. c. 22. 
(made perpetual by 31 Geo. 2. c. 42.) Setting fire to any 
houfe, barn, or out-houfe, or to any hovel; cockmow, or 
ftack of corn, ftraw, or wood, is made felony without 
benefit'of clergy. 

“N.B. This muft be of courfe a wilful aé& to render it 
felony. À : ae 

See farther on this fubje& 3 Ed. 1. ¢. 15.—37 Hen. 8. 
cbig & 5 P. & Mie. 4.—43 Eliz. c. 13.—1 Geo. 1. 
Stats 2. c 48—66 Geo. To c: 16.—2z0 Geo. 2. c. 52. & 
28 Geo. 2. €.19. And vide alfo Black. Com. 4 V. 220, 
FEO. 
~% Frier in te main, Burning in the hand, is the punith- 
ment of criminals that'have the benefit of clergy. Terms 
de Ley. pE ag 

Brfura, The trial of money by fire, after it was coined. 
In Dome/day we read, reddit 501. ad arfuram, which is 
meant of ‘lawful and approved money, whofe allay was 
tried by-fire. 

Zrt and Part, Isa term ufedin Scotland and the north 
of England; when one charged with a crime, in commit- 
ting the fame, was both a contriver of, and aéted his part 
in it. 

Brthel, A Britif word, and more truly written arddel, 
fignifying to avouch; as if a man were taken with ftolen 
goods in his hands, he was to be allowed a lawful arthel 
(or vouchee) to clear him of the felony: it was part of 
the law of Howel Ddaz according to whofe laws every te- 
nant holding of any other than of the prince or the lord of 
the fee, paid a fine pro defenfione regia, which was called 
arian ardbel.. The privilege of arthel occafioning a delay 
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and exemption of criminals from juftice, provifion was 
made againft it by Statute 26 H. 8. c. 6. X 
Brticuli Cleri, (articles of rhe clergy) Are ftatutes con- 
taining certain articles relating to the church and clergy, 
and caufes ecclefiaftical. 19 Æ. 2. and 14 £. 3. 
Articulus, An article, or complaint, exhibited by way 
of libel, in a court Chriftian. Sometimes the religious 
bound themfelves to obey the ordinary, without fuch for- 
mal procefs: as 4x. Dom. 1300. The prior and convent 
of Burcefter, fubmitted themfelves to the official of Lin- 
coln, ©c.—Quod poffint eos et eorum fucceffores per cmnem 
cenfuram ecclefiafticam ad omnium {5 fingulorum premifforum 
obfervationem ab/que articuli, feu libelli, petitione, tF quo- 
cunque firepitu judiciali compellare. Paroch. Antiq. p. 


344. 

Artificers, Are taken for fuch as are mafters of their 
arts, or whofe calling and employment doth confift chiefly 
of bodily labour. We might, with Mr. Harris, more 


elegantly and fcientifically define an arti to be “A _ 


“ man poffefling an habitual power of becoming the 
“ caufe of fome effect, according to a fyftem of various 


“< and well-approved precepts.” But to the law— 


If artificers or workmen confpire not to do any work 
but at certain prices, &¢. they are liable to penalties by 
the Statute 2 & 3 Ed. 6. c. 15. -A ftranger, artificer in 
London, €c. fhall not keep above two ftrangers fervants ; 
but he may have as many Engliff fervants and apprentices 
ashecan get. Stat.21H.8.¢.16. Artificersin wool, iron, 
fteel, brais, or other metal, ĉc. perfons contracting with 
them to go out of this kingdom into a foreign country, 
fhall be fined not exceeding 100/. and be imprifoned 
three months: and Engli artificers going abroad, not re- 
turning in fix months after warning given by our ambaf- 
fadors, &c. fhall be difabled to hold lands by defcent or 
devife, be incapable to take any legacy, &c. and deemed 
aliens. Stat. § Geo. 1. c. 27. By the Stat. 23 Geo. 2. 
c. 13. Perfons conviéted of feducing artificers in the ma- 


nufactures of Great Britain or Ireland, out of the domi-~ 


nions of the crown of Great Britain, to forfeit 500/. and 


to be imprifoned for twelve months; for the fecond of+ — 


fence to forfeit rcoo/. and be imprifoned two years.: 
Profecution to be commenced within twelve months after 
the offence committed. Vide as to feducing and tranf- 
porting of artifts, Black. Com. 4 V. 160. ee een 
Brundinetum, A ground or place where reeds grow. 
1 Inf. 4. And it is mentioned in the book of Dome/day. 
Brbvil-Qupper, A feat or entertainment made ‘at fu- 
nerals, in the north part of England: arvil bread is the 
bread delivered to the poor at funeral folemnities. Coawel. 
And arail, arval, arfal, are wfed for the burial or funeral 
rites; as, : J 
A 
Come, bring my jerkin, Tibb, DI to the arvill, s 
Yon man’s dea Seuy Seoun, it makes me marvil. 


Yorkshire Dial. p. 58. 


Blcefkerium, (archiferium, arcifterium, acifterium, al- 
cyfterium, architridm) Ys a Greek word, and fignifies a mo- 
naftery. It often occurs in our old hiftories.- Du Cange. 

Fiach, or afath, Was a cuftom of purgation ufed of 
old in Wales, by which the party accufed did clear him- 
felf by the oaths of 300 men. It is mentioned in antient 
MSS. and prevailed till the time of Hen. 5. when it was 
abrogated. 1 H. 5. ¢. 6. ; er 

Aart, (afartum) Fr. affartir, To make plain. Af- 
fartum quod redadum eff ad culturam.. Fleta, lib. 4. 
cap. 21.. And the word afartum is by, Spelman derived 
from exertum, to pull up by the roots; for fometimes ’tis 
wrote efart. Others derive it from éxaratum Or exartum, 
which fignifies to plough or cut up. Manwood, in his 
Foref? Laws, fays it is an offence committed in the oreft, 
by pulling up the woods by the roots, that are thickets 
and coverts for the deer, and making the ground plain as 
arable land: this is efteemed the greateft trefpafs that 
can be done in‘the foreft to vert or venifon, as it contains 
in it wafte and more; for whereas wafte of the foreft is 
but the felling down the coverts which may grow up 
again, afart is a plucking them up by the roots, ane 


utterly deftroying them, fo that they can never afterwards — 


{pring up again. And this is confirmed out of the red 
book 
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book in the Exchequer, in thefe words—Aflarta wero di- 
cuntur que apud Ifidorum occifiones nuncupantur, quando fo- 
refiæ nemora vel dumeta, pafcuis & latibulis ferarum oppor- 
‘tuna, Jucciduntur : quibus Juccifis &F radicitus avulfis, terra 
Sebvertitur &S excolitur.—But this is no offence if done 
with licence; and a man may, by writ of ad quod damnum, 
fue out a licence to gfart ground in the foreit, and make 
it feveral for tillage. Reg. Orig. 257. Hence lands are 


called afarted: and formerly afart rents were paid to the | 


crown for foreft lands affarted. Stat. 22 Car. 2. c. 6. 
Affartments feem to be ufed in the fame fenfe in Rot. Parl. 
Of affrts you may read more in Cromp. Furi/: p. 203. 
And Charta de Foreffa, anno 9 H. 3. c. 4. Manwood, 
parti. p17.’ 

Blautt, (afulius) from the Fr. verb afayler, Signifies 
a violent injury offered to a man’s perfon, of a more ex- 

` tenfive nature than battery ; for it may be committed by 
offering a blow, or by a terrifying fpeech. Lamb, Eiren. 
lib. 1. cap. 3. But it is faid that at this day no words 
whatfoever, be they ever fo provoking, can amount to 
an affault, notwithftanding the many antient opinions to 
the contrary. 1 Hawk. P. C. 134. 

The feudifts define affault thus: affultus ef impetus in 
perfonam aut locum, five hoc pedibus fiat, vel equo, aut ma- 
chinis aut quacunque alia re affiliatur. Zafjus de Feud. p. 
10. num. 38. And affilire ef vim adferre. Lib. Feud. 1. 
tit, 5. fed. 1. Alfo the Lat. afultus is ufed in this fenfe 
in the laws of Edw. Confe/. cap. 12. To ftrike a man, 
though he be not hurt with the blow, is an aflault: and 
to ftrike at a perfon, notwithftanding he be neither hit 
nor hurt, hath been fo adjudged. 22 Lib. Af pl. 60. 
For affault doth not always neceflarily imply a hitting, 
or blow; becaufe, in trefpafs for affault and battery, a 
man may be found guilty of the affault, and excufed of 
the battery. 25 Ed. 3. c. 24. If a perfon in anger lift 
up or ftretch forth his arm, and offer to {trike another ; 
or menace any one with any ftaff or weapon, it is tref- 
pafs and affault in law: and if a man threaten to beat 
another perfon, or lie in wait to do it, if the other is 
findered in his bufinefs, and receives lofs thereby, aétion 
lies for theinjury. Lamb. lib.1. 22 4f. pl.60.. Where 
aman affaults any perfon, beats, or doth him any man- 
ner of violence, either with hand, foot, or weapon ; or 
throws any thing at him, drink in his face, &¢. whereby 
he is hurt; it is fuch an affault for which aétion may be 
brought, and damages recovered. Comp. Attorn. 133. 
So fpitting in a man’s face, or treading on his toes. 

In many cafes a man may juftify an affault; thus, to 
lay hands gently upon another, not in anger, is no foun- 
dation of an action of trefpafs and aflault: the defendant 
may juftify molliter manus impofuit in defence of his per- 
fon, or goods ; or of his wife, father, mother, or mafter; 
or for the maintenance of juftice. Brad. 9 E. 4. 35 
HQ. ‘ce. 5. 

A fervant, &c. may juftify an affault in defence of a 
gaa érc. but note cont. Bath Ni. Pri. p.18. L.Raym, 


` If an officer, haying a warrant againft one who will 
not fuffer himfelf to be arrefted, beat or wound him in 
the attempt to take him, he may juftify it; fo if a parent 
in a reafonable manner chaftife his child, or mafter his 
fervant, being actually in his fervice at that time, or a 
fchoolmafter his fcholar, or a gaoler his prifoner, or even 
a hufband his wife (for reafonable and proper caufe) ; 
or if one confine a friend who is mad, and bind and beat 
him, ĉc. in fuch manner as is proper in his circum- 
ftances ; or if a man force a fword from one who offers 
to kill another; or if a man gently lays his hand on 
another, and thereby ftay him from inciting a dog 
againtt a third perfon ; if I beat one (without wounding 
him, or throwing at. him a dangerous weapon) who 
wrongfully endeavours with violence to difpoffefs me of 
my lands or goods, or the goods of another delivered to 
me to be kept for him, and will not defift upon my lay- 
ing my hands gently on him and difturbing him ; or if a 
man beat, wound or ‘maim one who makes an affault 
upon his perfon, or that of his wife, parent, child, or 
mafter ; or if a man fight with, or beat one who attempts 
to kill any ftranger; in thefe cafes it feems the party may 
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jutify the affault and battery. See 1 Hawk: Ps G. 130: 


and the feveral authorities there cited. 

And on an indiétment the party may plead Not guilty; 
and give the {pecial matter in evidence; but in an action 
he muft plead it fpecially. 6 Mod. 172. Suppofing it 
matter of juffification.—lf of excufe, ’tis faid it may be 
given in evidence, on the general ifue. Vide Bath. Nis 
Pri. 16. 

Alfo in cafes of affault, for the affault of the wife; 
child, or fervant, the hufband, father, and mafter, may 
have action of trefpafs. Per quod jfervitium amifits 
Otherwife in cafe of a wife, hufband and wife fhould join 
in the action for the perfonal abufe of the wife, (the huf- 
band not having fuftained any damage.) If the hufband 
has been damnified, as by tearing her cloaths, &c. for 
that peculiar injury to himfelf he alone muft fue, è 

As to parent and child, maffer and fervant, unlefs injury 
accrues to the parent or mafter, the child or fervant mutt 
fue, : 

For affaults the wrong-doer is fubjeét both to an action 
at the fuit of the party, wherein he fhall render damages; 
and alfo to an indictment at the fuit of the king, wherein. 
he fhall be fined according to the heinoufnefs of the of- 
fence. 1 Hawk. 134i ; 

Where a man is aflaulted, and he hath no witneffes to 
prove the fame, or in other cafes, the party affaulted 
may bring an information in the crown-office ; and net 
have common action of trefpafs. Vide Stat. 4% 5 W.& 
M. c 18. which requires recognizances to be taken to 
profecute with effedt, &c. And Srat: 8 SQW. 3. c 
11. enacting, That where there are feveral defendants to 
any action of affault, &c. and one or more acquitted; 
the perfon fo acquitted fhall recover cofts of fuit; unlefs 
the judge certify that there was a reafonable caufe for 
making fuch perfon a defendant or defendants to fuch 
action, : i 

If any perfon affault a privy counfellor, in the execu- 
tion of his office, it is felony. Stat. 9 Ann. c 16. 

Stat. 6 Geo. 1. c. 23. fed. 11. If any perfon fhall wil- 
fully and malicioufly affault any perfon in the public 
ftreets or highways, with an intent to tear, fpoil, cut, 
burn or deface, and fhall tear, fpoil, cut, burn, or deface 
the garments, &c. of fuch perion, ’tis felony; and the 
offender may be tranfported for feven years. 

Affaulting perfons in a forcible manner, with intent to 
commit robbery, is made felony and tranfportation, by 
Stat. 7 Geo. 2. c. 21. And aflaulting or threatening a 
counfellor at law, or attorney employed in a caufe 
againft a man; or a juror giving verdict againft him; his 
adverfary for fuing him, €&c. is punifhable on an indiét+ 
ment, by fine and imprifonment, for the contempt. 1 
Hawk. 58. 

Vide further, as to affault and battery, Bath. Ni. Pri. 
14, ce. Black. Com. 4 V. 216, Se. As to affault and 
battery, and falfe imprifonment, Bath. Ni. Pri. 21, Ses 
Black. Com. 4 V. 218, &e. $ 

Play of weights and meafures, (from the Fr. efay, i. e: 
a proof or trial) Is the examination of weights and mea- 
fures, by clerks of markets, &c. Reg Orig. 279.—2d4¢ 
afffam &§ aflaiam Panis, Vini, & Cervifia. Paten.. 37 
H. 8. Tho. Marrow. 

Atlaper of the Hing, (2fayator regis) An officer of the 
king’s mint, for the trial of filver; he is indifferently ap- 
pointed between the mafter of the mint and the merchants 
that bring filver thither for exchange. duno 2 H.6. cap. 
12.  Veffels of gold fhall be affayed. 28 Ed. 1. c. 20. 
and 18 Car. 2. c. §.—Mandatum ef Will. Hardel clericos 
quod convocatis in prafentia Jua omnibus monetariis affayato- 
ribus, cuffodibus, operariis E&F aliis miniffris de Cambiis regis 
London & Cantuar. per vifum & teftimonium illorum provi- 
deat, quod tot tales operarii fint in prædi&is Cambiis, qui 
Suficiant operationes regias faciendas, ne rex pro defectu 
hujufmodi miniftrorum dampnum incurrat. Claut. 17 H. 3. 
m. 8. 

Bavers, of plate made by gold/miths, Se. Thefe are 
for affaying and marking thereof, of whom with their fees, 
and how the @fay offices are regulated by ftatute, fee 12 
Geo. 2. c. 26. and Gold/miths. 
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BMapfiare, A word ufed in old charters for to take 
fellow judges. —— Henricus Dei gratia rex Angl. Se, 
Dilef&o & fideli Juo Nicholao de la Tour falutem. © Sciatis 
quod conftituimus vos jufticiarium nofirum una cum hiis quos 
vobis duxeritis aflayfiandos ad affifam nove diffeifine capi- 
endam.—Cartular. Abbat. Glafton. MS. f. 57. 


Blecurare, (adfecurare) To make fecure by pledges, 


or any folemn interpofition of faith, In the charter of 
peace between Hen. 2. and his fons, this word is men- 
tioned. Hoveden, anno 1174. 

Bilembiy unlawful, (from the Fr. afembler, i.e. ag- 
gregare) To flock together. It is the meeting of three or 
more perfons to do an unlawful aét, altho’ they do it not: 
as to aflault or beat any perfon; enter into houfes, or 
lands, ĉe. Weft. Symb. part 2. Jeg. 65. ‘Their meet- 
ing and abiding together makes the crime, where they do 
not execute their intentions: if the intention be to re- 
drefs public grievances, and be executed, it is adjudged 
treafon. 3 Inf. 9. The late riot act ordains, that 
where twelve perfons, or more, unlawfully affembled, con. 
tinue together an hour after proclamation to depart, they 
fhall be guilty. of felony. Stat. 1 Geo. 1. c. 6. See Re- 
bellious Affembly and Riot. Vide Black. Com. 4 V. 146. 

Aent, or confent. Toa legacy of goods, the afent 
of the executor is neceflary, before the legatee may take 
the fame; but to a devife of lands that are freehold, it is 
not required. Co. Lit. 111. The afent of an executor 
to a devife of a legacy, or of any perfonal thing, is fo 
neceflary, that if the legatee or devifee take the thing 
without the delivery and affent of the executor, he may 
have an action of trefpafs again them. Kew. 128. 1 
Nelf. Ab. 260. The Common law takes notice of the af- 
fent of the executor to the legacy, and doth give him 
time to confider of the value of the goods, and itate of the 
debts of the teftator, that he may pay a legacy with 
fafety; the executor being to pay debts before legacies. 
Perk. 570. No property can be transferred to the legatee 
without the affent of the executor: but if the executor 
doth once affent to the legacy, the legatee hath fuch a 
property veited in him that he may take it, though the 
executor revokes his affent afterwards. And there may 
be an affent implied, as well as exprefs; as if the executor 
offers the legatee money for what is bequeathed him; or 
directs others to the legatee to buy it, ce. Plowd. 543. 
4 Rep. 28. When there are many executors, the affent 
of one to a legacy is fufficient: and one executor may 
take a legacy without the affent.of his co-executors. 
Perk. 572. Affent may be before or after probate of the 
will. An infant executor, at the age of feventeen years, 
may affent to a legacy: but it has been doubted, whether 
an adminiftrator durante minori ætate can affent. Cro. 
Eliz. 719. A hufband is to give afent where his 
wife is executrix. A court of equity, or the fpiritual 
court, may compel an executor to affent to a legacy. 
March 97. But an affent to a void devife will be’ alfo 
void. Ploavd. 525. Afent of dean and chapter in making 
Jeafes of church lands ; wide Leafes. Of the major part 
of corporations, in making by-laws, vide By-laws. And 
fee Aflets, 

Biletiogs, Thofe that afz public taxes; as two inha- 
bitants in every parifh were afleffors for the royal aid, to 
rate every perfon according to the value of his eftate. 
Anno 16 & 17 Car. 2. There are affeflments of parith 
duties, for raifing money for the poor, repairing of high- 
ways, ĉc. made and levied by rate on the inhabitants ; 
as well as affeflments of public taxes, &c. See Afffors. 

Affets, (Fr. aféx, i. e. fatis) Signifies goods enough 
to difcharge that burden which is caft upon the executor 
or heir, in fatisfying the debts and legacies of the teftator 
or anceftor. Bro, tit. Afets. Affets are real, or perfo- 
nal; where a man hath lands in fee fimple, and dies 
feifed thereof, the lands which come to his heir are affets 
real: and where he dies poffeffed of any perfonal eftate, 
the goods which come to the executors are affets perfonal : 
affets are alfo divided into affers per de/cent, and afféts inter 
maines; affets by defcent is where a perfon is bound in an 
obligation, and dies feifed of lands which defcend to the 
heir, the land fhall be affets, and the heir fhall be charged 


as far as the land to him defcended will extend: affts 
inter maines is when a man indebted makes executors, and 


action. 


affets as heir to the father. 1 
come to the heir by purchafe fhall not be affets; for ’tis 
only lands by defcent that are affets. 
A reverfion in fee, depending upon an eftate-tail, is not 


dock and bar it by fine, Sc. 












cum acciderit. 
advowfon is affets; but not a prefentation to a church 


Lands of ce/fuy que truf? fhall be affets by defcent. 


~ 
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leaves them fufficient to pay his debts and tegacies; or 
where fome commodity or profit arifeth to them in right 
of the teftator, which are called aféts in their bands. 
Terms de Ley 56, 77. 

As to affets by defcent it is to be obferved, that by the 
Common law, if an heir had fold or aliened the lands 
which were affets, before the obligation of his anceftor 
was put in fuit, he was to be difcharged, and the debt 
was loft: but by ftatate, the heir is made liable to the 
value of the land by him fold, in action of debt brought 


againft him by the obligee, who fhall recover to the value 
of the faid land, as if the debt was the proper debt of the 
heir; but the land which is fold or aliened bond* fide be- 
fore the action brought, fhall not be liable to execution | 


upon a judgment recovered againft the heir in any fuch 
Stat. 3 F 4 W. E&F M. cap. 14. Where a man 
binds himfelf and his heirs in a bond ; and dies, leaving 


iffue two fons, if the eldeit fon enters on the lands by de- 


{cent as heir to the father, and die without iffue; and 
then the youngeft fon enters, he fhall be charged with 
Dyer 368. Lands which 


1 Danv. Abr. 577- 


aflets; becaufe it lies in the will of the tenant in tail to 
6 Rep. 56. But after the 
tail is fpent, it is affets. 3 Mod. 257. And a reverfion 
on an eitate for life or years fhall be affets. A reverfion 
expectant upon the determination of an eftate for life is 
affets, and ought to be pleaded {pecially by the heir; 
and the plaintiff in fuch cafe may take judgment of it 
Dyer 371. Carthew’s Rep. 129. An 


actually void, which may not be fold. Co. Lit. 374. 
Stat. 
26 Carzicr 35). 12. SAHO 

“ Eitate pur auter vie fhall be affets in the hands of 
the heir, if it come to him by reafon of a {pecial occu- 


pancy, and where there is no fpecial occupant, it fhall 


the eftate thereof by virtue of the grant, and thall be af- 
fets in their hands.” : 
And lands by defcent in antient demefne will be affets 


in debt. But a copyhold eftate defcending to an heir is 


not affets: nor is any right to an eftate affets, without 


poffeflion, &c, till recovered and reduced into poffeffion. 


Danv. 577. 

An annuity is no affets, for it is only a chofè én adfion. 
Br. Affets per Defcent, pl. 26. t 

Equity of redemption of an eftate mortgaged, and a 
term for years to attend the inheritance are aflets. 3 
Leon. 32. An heir may plead riens per defcent, but the 
plaintiff may reply that he had lands from his anceftor ; 
and fpecial matter may be given in evidence, ére. 3 & 
AWS M. c.14. 5 Rep.60. A fpecial judgment againit 
affets only fhall have relation to; and bind the lands from 
the time of the filing the original writ or bill. Carth. Rep. 
245. As tothe heir being bound, vide Co. L. 209, 376, 


383, 384, 386. 


As to aflets inter maines, money decreed in a court of - 


equity by -reafon of executorfhip, or arifing by fale of 
lands by executors; and damages recovered by executors; 
alfo intereft of the teftator’s money lent by executors, fhall 
be affets. 2 Chan. Rep. 152. Thofe goods and chattels, 
which belonged to the teftator at his death, and which do 
come to the hands of the executor, are affets, to make 
the executor chargeable to creditors, c. 6 Rep. 47. 
But fuch things as are not valuable fhall not be affets: 
and debts, &c. when recovered by the executor after the 
death of the teftator, fhall be accounted affets; and not 
before recovered, for the executor fhall not be charged 
for a debt, if he cannot recover it. Wood's Infi. 323. 
A releafe of a certain debt due to the teftator makes it 
affets in the executor’s hands; becaufeit fhall be intended 
he would not have made the releafe, unlefs the money 
had been paid to him.. 1 Nelf Abr. 262. 

If an obligee or creditor is made executor, the debt is 
affets ; but he may pay himfelf before any other in equal 
or inferior degree. 1 Inj. 264. Office of Ex. ch. 2. 


b- 43, 63- 
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go to the executors or adminiftrators of the party that had - 


If an executor of his own wrong, to whom 2o/. is 
owing, doth feize goods to the value of z0/. intending to 
pay himfelf a debt of that value, this fhall be affets in his 
hands to make him chargeable to any creditor or legatee, 
5 Rep. 30. 

. Tho’ a plantation be an inheritance, yet, being in a 
foreign country, it is a chattel to pay debts, and a thing 
that is teftlamentary. Vent. 358. 

Leafes are affets to pay debts, notwithftanding the affent 
of the executor to the devife of them. 1 Lill. Abr, 99. 
Where an executor of leffee for years receives the profits 
of the land, they are appropriated to the ufe of the leffor ; 
but what is over and above the rent fhall be affets. 
1 Salk. 79. If an executor furrenders a term of years 
which he had as executor, to him in reverfion; or if ke 
purchafes the reverfion, ’tis not extiné&t as to him, but 
fhall ftill remain affets in the executor to fatisfy debts and 
legacies. 1 Rep. 87. 

Affets in the hands of one executor is affets in the 
hands of others; and if an executor hath gdods of the 
teftator in any part of the world, he fhall be charged in 
refpect of them. 6 Rep. 47. In aétions againft execu- 
tors, the jury muft find affets of what value; for the 
plainti# fhall recover only according to the value of the 
aflets found. 1 Rol. Rep. 58. 

Afleiwiare, To draw or drain water from marth 
grounds. —Quod ipfi marifcum pradidium aflewiare, & fe- 
cundum legem Marifei, Walliis includere EF in culturam redi- 
gere. — Et Marifcum illum fic affewiatum, inclufum & in 
culturam redactum tenere. Mon. Ang. 2 Vol. f. 334. 

Biliverc, or afèdare, To tax equally. Provifum eff ge- 
neraliter quod pred. quadragefima hoc modo afideatur & col- 
ligatur. Mat. Parif. anno 1232. Sometimes it hath been 
ufed to aflign an annual rent, to be paid out of a parti- 
cular farm, &c. As, manerium rex Stephanus dedit & 
affedit eis pro centum marcis. 

Bilign, (afienare) Hath two fignifications; one gene- 
ral, as to fet over a right to another, or appoint a deputy, 
ĉe. And the other fpecial, to fet forth or point at, as 
we fay to affign error, affign falfe judgment, wafe, &c. 
And in afligning of error, it muft be fhewn where the 
error is committed; in falfe judgment, wherein the judg- 
ment is unjuft; in wafte, wherein efpecially the wafte is 
done. F.N. B. 19, 112. Reg. Orig. 72. Alfo juftices 
are faid to be afligned to take aflifes. Srat. 11 H.6. ¢.2. 
And fee Bffignee and Bilignment, 

Bilignee, (afignatus) Is he thatis deputed or appointed 
by another to do any aét, perform any bufinefs, or enjoy 
any commodity. And affignees may be by deed, or in 
Jaw: aflignee by deed is when a leflee of a term, c. 
fells and afligns the fame to another, that other is his af- 
fignee by deed: aflignee in law is he whom the law fo 
makes, without any appointment of the perfon; as an 
executor is aflignee in law to the teftator. Dyer 6. But 
if there be aflignee in deed, aflignee in law is not allowed : 
if one covenant to do a thing to F. S. or his affigns by a 
day, and before that day he dies; if before the day he 
name any affignee, the thing muft be done to his affignee 
named; otherwife to his executor or adminiftrator, who 
is affignee in law. 27 H. 8. 2. A. leafed lands to B. 
for nine years, the remainder after his death to the ex- 
ecutors or affigns of the faid B. for forty years, then B. 
dies inteftate, and his wife adminifters to him ; in this 
cafe the adminiftrators are not aflignees. Owen 125. 
He is called affignee, who hath the whole eftate of the 
affignor: and an affignee, though not named in a condi- 
tion, may pay the money to fave the land; but he fhall 
not receive any money, unlefs he be named. 1 Inf. 215. 
Affignees may take advantage of forfeitures on conditions, 
when they are incident to the reverfion, as for rent, Ec. 
1 And. 82. And regularly every aflignee of the land 
may take advantage of inherent covenants ; alfo aflignees 
are bound by fuch covenants, as a covenant to repair, 
&c. But if it concerns a thing not in being at the time 
-of the demife, as to make a new edifice, &%c. the aflignee 
is not bound, except he be named in exprefs words ; nor 
is he when named, if the thing to be done does not con- 
cern the thing demifed, but is collateral to it; or in con- 
tracts merely perfonal. 1 Cro. 552. 1 Rol. Abr. 915. 
Plowd. 284. 


mcs. 2 


Under the word affgns, the aflignee of an aflignee /# 
erpetuum, the heir of an aflignee, or thefaflignee of an 
eir, fhall take. Co. Lit. 384. b. So, if a man cove- 

nant with another, Ars executors and affigns, the affignee 
of an affignee, and his executors, and the aflignee of an 
executor or adminiftrator of every aflignce are included, 
and fhall have covenant. 5 Co. 17. 6. But if an obli- 
gation be, to pay Juch perfons as he foall name by his will, 
or writing; there muft be an exprefs nomination, and his 
executor fhall not take as aflignee. Mo. 855. 

A devifee is an affignee in law; per cur. 2 Show. 

Where a power is coupled with an interef, an affignee 
of an executor of an affignee may take as aflignee. 2 
Show. 57. 

An aflignee is he that poffeffes or enjoys a thing in his 
own right; and deputy is he that does it in the right of 
another. Perkins. See Condition, Cobenant, &c. 

Bilignment, (afiguatic) Is the fetting over or tranf- 
ferring the intereft a man hath in any thing to another. 

For the better explaining this head, it will be proper 
to confider, 


I. What things are affignable. 

Il. Where an affignee foall take advantage of the cove- 
nant of an affignor. 

Il. Where an affignee foall be bound by the covenant of 
an affignor. 


I. Affignments may be made of lands in fee, for life, 
or years ; of an annuity, rent-charge, judgment, ftatute, 
ĉc. but as to lands they are ufually of leafes and eftates 
for years, &ic. And no eftate of freehold, or term for 
years, fhall be affigned but by deed in writing figned by 
the parties ; except by operation of law. Svat. 29 Car. 
2. c. 3. A poflibility, right of entry, title for condition 
broken, a truft, or thing in action, cannot be granted or 
affigned over. 1af. 214. 

But though a bond, being a chofe in action, cannot be 
affign’d over fo as to enable the aflignee to fue in his own 
name, yet he has by the affignment fuch a title to the 
paper and wax, that he may keep or cancel it. Co. Lit. 
232. And bonds, &c. are affigned by power of attor- 
ney to receive and fue in the affignor’s name: but bills 
of exchange are affignable by indorfement, and the af- 
fignees may recover in their own names by Stat. 3 GD 4 
Ann. ¢. 9. 

Alfo in equity a bond is affignable for a valuable con- 
fideration paid, and the affignee alone becomes intitled to 
the money; fo that if the obligor, after notice of the af- 
fignment, pays the money to the obligee, he will be 
compelled to pay it over again. 2 Vern. 595. 

An affignee muft take it fubjeét to the fame equity that 
it was in the hands of the obligee; as if on a marriage 
treaty the intended hufband enters into a marriage-brokage 
bond, which is afterwards affigned to creditors, yet it ftill 
remains liable to the fame equity, and is not to be car- 
ried into execution againft the obligor. 2 Vern. 428. 

Where there is a bond forthe performance of covenants in 
a leafe, if the leffee affigns the leafe, he may likewife 
affign the bond; but this muft be before any of the cove- 
nants are broken; but if any of the covenants are broken, 
and the leffee afterwards affigns the leafe and bond, and 
the aflignee puts the bond in fuit, ’tis maintenance. 
Godb. 81. 

*Tis enatted by the ftatute 7 Fac. 1. c.15. That a debtor 
to the king fhall not affign any debts to him, but Juch as did ori- 
ginally grow due to the debtor; afterwards there was a 
debtor to the hufband in 2000/7. by a ftatute; the huf- 
band- made his wife executrix, and died; fhe married 
again one G. D. who was indebted to the king, and then 
the hufband and wife affigned this ftatute to the king in 
fatisfaction of the debt due to him; adjudged, that the 
affiznment was good, for tho’ the fecond hufband had the 
fratute in right of his wife, and by confequence the debt 
was not originally due to him; yet becaufe he might re- 
leafe the ftatute ’tis the fame thing as if it had been ori- 
ginally taken in his name. 2 Cro. 324. 

An office of truft is not grantable or affignable to another; 
and therefore it was adjudged, that the office of a flazer, 

S which 


i> BS 


which was an office of trut, could not be afligned, and 
if it could not be affigned, it cannot be extended upon a 
ftatute. Dyer 7. 

A poflibility, right of entry, or thing in action, or 
caufe of fuit, or title for a condition broken, cannot be 
granted or affigned over by law; for if this were per- 
mitted, it would promote maintenance, and prove pre- 
judicial to fuch as, being able to contend with thofe with 
whom the original contraét was, might find themfelves 
depreffed by a powerful adverfary. Co. Lit. 214. 1 Rol. 
Abr.376. Skin. 6, 26. 

A bare power is not aflignable, but where it is coupled 
with an intereft it may be afligned: agreed per cur. as 
where a leafe was made with power for leffor, his heirs 
and affigns, to cut down, grub up, and fell trees; and 
leffor granted fome of the trees to defendant who with his 
fervants entered and cut them down; and it was objected, 
that this was a power annexed to the reverfion only, and 
not aflignable ; and that he might have juftified under the 
leffor, but not in his own right. But judgment guod 
-quereus nil capiat. "The liberty is annexed to the trees, 
and as incident to them, affignable with them. 2 Foz. 
206. ‘The leffor might fever the trees from the reverfion. 


2 Mod. 317. 
Arrears of rent, &Fc. is a chofe in aGion, and not af- 
fignable. See Skin. 6. 


It hath been doubted if a lea/e for years before entry and 
poffeffion be affignable. See Show. 291. 

A leffee out of poffeffion cannot make any alignment 
of 'his' term off from the land ; but muft firft enter, and 
recontinue his poffeffion; or feal and deliver :the deed 
upon the land, which puts the aflignee into aétual poffef- 
fion. Dalif. 81. But it has been adjudged, that where 
leflee for years of the crown is put out of his eftate by a 
ftranger, yet he may affign the term, tho’ he is not in 
pofieffion ; becaufe the reverfion being in the crown, he 
cannot lawfully be put out of poffeffion, but at his own 
will. Cro. Eliz. 275. 

If leflee for yeats affigns all his term in his leafe to an- 
other, he cannot referve a right in the affgnment; for he 
hath no intereft in the thing: by reafon of which the rent 
referved fhould be paid; and where there is no reverfion 
there can be no diftrefs: but debt may lie upon it, as on 
a contract..1 Lill. Abr. g9. Leffee for term of years 
affigns over his term and dies, his executors fhall not be 
charged for rent due after his deceafe. Nops Max. 71. 
Where the executor of a leffee affgns the term,. debt will 
not lie again{t him for rent incurred after the afignment ; 
becaufe there is neither privity of contrac, nor eftate be- 
tween the leffor and executor: but if the leffee himfelf 
affigns his leafe, the privity of contraét remains between 
him and the leffor, although the privity of eitate is gone 
by the affenment, and he fhall be chargeable during his 
life; but after his death, the privity of contract is like- 
wife determined. 3 Rep. 14. 1 Nel. Abr. 271. Al- 
though a leflee make an affgnment over of his term, yet 
debt lies againft him by the leffor or his heir, (not having 
accepted rent from the affgnee:) but where a leflee affigns 
his term, and the leffor his reverfion, the privity is de- 
termined, and debt doth not lie for the reverfioner againft 
the firftleffee. Moor472. Vide Barker v. Dormer. 1 Sho. 
191. 

a cafe of action of debt for rent by the affgnee of a re- 
verfion, the defendant, a leffee may plead, that, before 
any rent became due, he affigned the term to another; 
but he muft fet forth in his plea that he gave notice to 
the plaintiff of the afignment made. Raym.163. Aman 
made a leafe, provided that the leffee or his affgns 
fhould not alien the premiffes without licence of the lefior, 
ésc. who after gave licence to the leffee to alien; by this 
the leffee or his afligns may alien in infinitum. 4 Rep. 
119- 

Adet that fome things in refpeét of their nature 
are not affi gnable, or to be granted over; as for inftance, 
if the donee in tail holdeth of the donor by fealty, he can- 
not aflign it over to another, becaufe fealty is incident to, 
and infeparable from the reverfion ; fo if the founder of 
a college grant his foundation, tho’ it be to the king, the 
grant is void, becaufe ’tis infeparable from his blood. 
ki Rep. in Magdalen College’s cale. 


runs with the land. 
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Several things ate affignable by atts of paitiamnent which 
feem not afignable in their own nature; as promi 
notes, by the 3 & 4 Ann. c. g. bail-bonds by the theriff, 
by 4 & 5 Ann. c. 16. a judge’s certificate for taking and 
profecuting a felon to conviction, by 10 11 W. 3... 23. 
a bankrupt’s effects by the feveral ftatutes of brankruptcy. 


H. As to what cafes give the affignee advantage of the 
affignor’s covenant, it-is to De obferved, in general, 
that 


If the remainder of a term of years be affigned to an- 
other, the affignee fhall have the benefit of a leffee; and 
of re-entry upon a leafe made by the grantor for fewer 
years, Gc. by the Stat. 32 H. 8. cap. 34. And the af- 
fignee of a reverfion of -a term fhall take advantage of a 
covenant. againft the leffee of a fhorter term; as where 
leffee for twenty years makes a leafe for fouryears. Moor 
694, 695. he word %eir is fufficient to make an 
aflignee ; and the grantee of a common perfon is aflignee 
to have benefit of a covenant, grant, &c. Pload. 173. 
A leafe was made for years of lands, excepting the woods; 
the leffor grants the trees to the leflee, and he afligns the 
land over to another: the trees do ‘not -pafs by this 
affignment to the aflignee. - Golde. 188. 

The leffor demifed land, and covenanted with the leflee, 
his executors and affigns, that if he were difturbed or 
forced to pay any charge, éc. he fhould retain fo much 
of the rent ; afterwards the leflee made an aflignment of 
his term: and it was held, that his affignee might have 
remedy upon the covenant by way of retainer againft the 
affignee of the reverfion. Plowd. 72. 

Leffee for years made an affionment of part of his termy 
and the affignee covenanted to repair’; ; afterwards the leffee 
devifed the reverfion of the whole term to another, and 
died, and the devifee brought an aétion of covenant againit 
the affignee; adjudged, that this devifee of the reverfion 
was an aflignee to take the benefit of this covenant or 
condition within the flatute 32 H, 8. c. 34. of conditions. 
Gedb. 161. 

An affignee of an affgnee, an executor or adminiftrator 
of an aflignee, or an aflignee of an executor, are com- 
prehended under the word affgns, and thefe fhall have an 
action of covenant for a»breach of any covenant wine, 

5 Rep. 16. Spencer’s café. ——- 

Lefee for years covenanted for himfelf and his ae 
that he Soui not lop the trees, Se. ‘afterwards the leflee 
died inteftate, and adminiltration was ‘granted to W. R. 
who lopped the trees, &c. adjudged, that it was a breach 
of the covenant, for an adminiftrator is an affignee as well 
as an executor. Moor 44. 

Leffe for life made a leafe for feventeen years, who oa 
the next year affigned the term to B. who made a leafe to 
W. R. for fourteen years, rendring rent on certain days, 
and if beh ind for three days after, being lawfully de- 
manded, and not paid, the leafe to be void; he in the 
reverfion for feventeen years, granted all his eftate andin- 
terelt by deed parol to one Rouland, who demanded the 
rent, and entered for non-payment; one queftion was, 
whether at Common law, without the help of the ftatute. 
32 H.8. c.34. of conditions, the aflignee of him in reverfion 
could take the fame advantage of this leafe, being void, 
as the affence of the term himfelf might have done, who 
granted the leafe for fourteen years? and adjudged, that 
he might by the grant of all his eftate, if it had been in 
writing, and that by the /rarute 32 H.8. c. 34. the grantee 
of the reverfion of a term, fhall have the benefit of a condi- ` 
tion annexed. to a leffer term derived out of a larger. 
Meor 525. 


Ill. With refpet to the cafes in which the alfignee is 
bound by the covenant of the affignor. 


As the rent iffues out of the land, the affignee generally 2 
who has the land; and is privy in eftate, is debtor in re, 
fpe& thereof. 3 Rep. 32. 

The affignee of a term is bound to pesca all the co 
venants annexed to the eftate; as if 4. leafes lands to B. 
and B. covenants to pay the rent, repair honfes, €¥c. du- 


| ring the faid term, and B. affigns to 7. 8. the as 


bound 
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bound to perform the covenants during the life of the firt 
leffee, though the affignee be not named, becaufe the co- 
venant runs with the land being made for the mainte- 
nance of a thing in efè at the time of the leafe made. 
1 Rol. Abr. 521. Cro. Eliz. 457. Moor 399. 5 Co. 
24. 

Mii if A. leafes for years to B. and B. for himfelf, his 
executors and adminiftrators, covenants with 4. to build 
a wall upon a part of land demifed, and after B. affigns, 
the aflignee is not bound by this covenant; for the law 
will not annex the covenant to a thing not in 2. 5 Co. 
15. Yet vide poft. 

But if B. had covenanted for him and his afligns to 
build the wall, &c. this would have bound the aflignee, 
becaufe it is to be done upon the land, and the affignee is 
to have the benefit thereof. 5 Co. 15. 

The leflee covenanted for himfelf, his executors and 
adminiftrators, to leave fifteen acres every year for pa- 
fture, without ploughing it, and afterwards he affgned his 
leafe to the defendant, againft whom an aétion of cove- 
nant was brought for not leaving fifteen acres in pafture, 
&c. and upon a demurrer to the declaration it was in- 
fifted for the defendant, that he was not bound by this cs- 
wenant, becaufe he was not affgnee of the leffee, who had 
covenanted only for his executors and adminiftrators, and not 
for his affigns; for they were not named in the covenant; 
but adjudged this covenant binds him, though notna- 
med, becaufe itis for the benefit of the eftate; but it had 
been otherwife if it had’ been to do a collateral act as to 
build de nowo, or the like, for in fuch cafe the afligns of the 
covenantor are not bound, unlefs named. 2 Cro. 125. 

Where the executor of a leffie affigns the term, debt will 
not lie againft him for rent incurred after the aflignment, 
becaufe there is neither privity of contract between the lef- 


` for and the executor, before the affignment, nor privity of 


eftate, after the aflignment, and this was Verton and Syd- 
dalis’s cafe; but where the lee him/elf affigns his leafe, in 
fuch cafe the privity of contrad {till remains between him 
and the leffor, though the privity of effate is gone by the 
affignment, and therefore notwithftanding that affign- 
ment, he hall be chargeable during his life, but after his 
death the privity of contrad is likewife determined. 3 
Rep. 24. 

If an affgnment is made by an affgnee, the firit affence 
is not. fuable for the rent; for if he be accepted by the 


‘leffor, the admiffion of one affignee is the admiffion of 


twenty. Comp. Attorn. 491. Affignment by an affignee 
difchargeth him, becaufe he was only chargeable as ha- 
wing the land ; and there is no occafion for giving notice 
to the leffor of his affignment over. Comberb. 192. 

Leffee for years rendring rent, covenants to build a 
hhoufe on the.land in ten years; within which time he 


affigns his term, action lies on the covenant againit the 


affignee. Gods. 60. But where a leffee covenanted for 
himfelf and his affigns to rebuild a houfe before fuch a 
time, which he did not do, but after the time expired 
he affigned the term; adjudged that this covenant will 
not bind the affignee, becaufe it was broken before the 
aflignment. .1 Salk. 199. y 

Alfo though the covenant be for him and his affigns, 
yet if the thing to be done be merely collateral, and no 
way concern the thing demifed, the covenant fhall not 
bind the affignee; as if it be to build an houfe upon 
other land of the leffor, or to pay a collateral fum. 
5 Co.»15. 

The ftatute 32 H. 8. c. 34. enables grantees of reverfions to 
enter for conditions broken, and to bring actions of covenant, 
&c. and alfo enables the tenants of particular eftates as for 
life, &c. to have actions of covenant againft their grantees ; 
the queftion was, if a leffee for life covenant for himfelf, 
his executors and adminiftrators, to build a wall on the 
lands, and afterwards he affigns the eftate to W. R. 
whether he or the grantee of the reverfion may have an 
action of covenant againft W. R. the affignee, if the wall 
is not built; and adjudged, that he may, though the 
word affigns was not in this covenant, but only executors 
and adminifirators; for by the acceptance of the poffef- 


‘fion he had made himfelf fubject to all the covenants 


which run with the land, and are inherent to it. Such 
as paying rent, repairing, building walls, &c. and to fuch 


AS § 
he is bound without the fpecial word affens, but not tä 
any collateral covenants. Moor iṣg. ` 
Where-tenant for years affens his eftate, no confideraa 
tion is neceflary; for the tenant being fubjeét to pay 
ment of rent, ĉc. is fufficient to vet an eftate in the 
affignees: in other cafes fome confideration muft be paid. 
1 Mod. 263. The words required in affignments are, 
grant, affign, and fet over; which may amount to a grant; 
feoffment, leafe, releafe, confirmation, ce: 1 Inf. 301. 
In thefe deeds the affignor is to covenant to fave harm- 
lefs from former grants, &c. ‘Fhat he is owner of the 
land, and hath power to affign; that the affignee fhall 
quietly enjoy, and to make further affurance; and the 
affignee may covenant to pay the rent, and perform the 
covenants, (jc. See farther B#ilignec, Condition; Co- 
benant, 


An affignment of chambers in an inn of court. 


HIS indenture, made the day, &c. in the year of out 
Lord, &c. Between A. B. of, &c. efg; of the oné 
part, and C.D. of, &c: gent. of the other part: Whereas 
in and by a certain writing made and dated, &c. at Lincoln’s 
Inn, the benchers of the faid inn did order that the faid A. Be 
foould have a leafe of all that chamber up one pair of fairs, 
number, &c. belonging to Lincoln’s Inn aforefaid, for the term 
of tiwenty-one years, to commence, at, &C. under the yearly rent 
of, &c. as by the faid recited writing or order may more fully 
appear: and whereas in purfuance of the Jaid order, a leafé 
of the faid chamber hath been fince made and granted to the faid 
A. B. for the Jaid term of twenty-one years, &c. Now this 
indenture witneffeth, That the faid A. B. for and in confide- 
ration of the Jum of two hundred pounds of latwful money of 
Great Britain, to him in hand paid by the faid C.D. at and 
before the fealing and delivery hereof, the receipt whereof he 
doth hereby acknowledge, Hath granted, bargained, fold, afigned 
and fet over ; and by thefe prefents doth grant, bargain, fell; 
affign and fet over unto the Jaid C. D. his executors, admi- 
niftrators and affigns, All that the chambér aforefaid with the 
appurtenances, and all theeftate, right, title, intereft, prod 
perty, claim and demand whatfoever of him the faid A. B. of; 
in and to the fame, or any part thereof : To have and to hold 
the faid chamber, with the appurtenances, to the faid,C. Ds 
his executors, adminiftrators and affigns, from henceforth, for 
and during all the reft and refidue of the faid term of twenty- 
one years, therein to come and unexpired. And the faid A.B. 
doth by thefe prefents, for himfelf, bis executors and admini- 
frators, covenant and grant to and with the faid C. D. his 
executors, adminiftrators, and affigns, in manner following 3 
(that is to fay) that he the Juid A. B. hath good right, full 
power and lawful authority, to grant and affign the faid cham- 
ber and premiffes above mentioned, ix manner and form 
aforefaid: And that the fame is free and clear of all former 
grants, affignments, incumbrances, arrears of rent, and all 
other duties payable to the faid faciety of Lincoln’s Inn, or any 
the officers or miniffers thereof, or otherwife howfoever-: 
And alfo that he the faidC. D. his executors, adminiftra- 
tors and affigns, foall and lawfully may at all times hereafter, 
during the reft and refidue now to come dnd unexpired of the 
Jaid term of twenty-one years, peaceably and quietly have, 
hold, occupy, poffe/s and enjoy the faid chamber and premiffes 
above mentioned, and hereby granted and affigned, without any 
let, fuit, trouble, eviction, ejection, claim or demand, of or 
by the faid A. B. his executors, adminiftrators, or affigns, or 
any other perfon or perfons whatfoever: And further, that he , 
the faid A. B. his executors and adminiftrators fhall and will, 
from time to time, and at all times hereafter, upon the reafon- 
able requeft, and at the cofts and charges of the faidC. D. his, 
&c. make do, and execute, or caufe to be made, done, and executed, 
all and every fuch further as and affurances, for the better 
affigning and affuring of the Jaid chamber, and premiffes to 
the faid C.D. as by him the Jaid C.D. or his counfel learned 
in the law, fhall be reafonably devifed, advifed or required. 
In witnefs whereof the parties above named have hereunta 
put their hands and feals the day and year above written. 


Form of an affignment of a bond. 
O all people to whom thefe prefents fhall come, greet- 


ing: Whereas A.B. of, &c. in and by one bond or 
obligation, 
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obligation, bearing date, &c. became bound to C.D. of, &c. 
in the penal Jum of, &c. conditioned for the payment of, &c. and 
interefi at a day long fince paft, as by the faid bond and con- 
dition thereof may appear: And whereas there now remains 
due to the faidC. D. for principal and intereft on the faid 
bond, the Jum of, &c. Now know ye, That the faid C. D. 
Sor and in confideration of the faid Jum of, &c. of lawful Bri- 
tith money to him in hand paid by E. F. of, &c. the receipt 
whereof the faid C.D. doth hereby acknowledge; he the faid 
C. D. Hath affigned and fet over, and by thefe prefents doth 
align and fet over unto the faid E. F. the faid recited bond or 
obligation, and the money thereupon due and owing, and all his 
right and intereft of, in and to the fame. And the faid C.D. 
for the confideration aforefaid, Hath made, conftituted and 
appointed, and by thefe prefents doth make, conftitute and appoint 
the Jaid È. F. bis executors and adminiftrators, his true and 
lawful attorney and attornies irrevocable, for him and in his 
name, and in the name and names of his executors and admi- 
xiftrators, but for the Jole and proper ufe and benefit of the faid 
E. F. his executors, adminifrators and affigns, to afk, require, 
demand and receive of the faid A.B. his heirs, executors and 
adminifirators, the money due on the faid bond; and on non- 
payment thereof, be the faid A. B. his heirs, executors and 
adminiftrators, to fue for, and recover the Jame; and on pay- 
ment thereof to deliver up and cancel the faid bond, and give 
Sufficient releases and difcharges therefore, and one or more 
attorney or attornies under him to conftitute; and whatfoever 
the faid E.F. or bis attorney or attornies, [hall lawfully doin 
the premiffes, the faid C. D. doth hereby allow and affirm. 
And the faid C. D, doth covenant with the faidE.¥. that he 
the faid C. D. hath not received, nor will receive the faid 
money due on the faid bond, or any part thereof; neither fhall 
or will releafe or difcharge the fame, or any part thereof; but 
willown and allow of all lawful proceedings for recovery 
thereof; hethe faidE. F. faving the faid C.D. harmlefs, 


of and from any cofis that may happen to him thereby. In 
witnels, ec. 


Aimutare, To put highways together: ’tis mentioned 
in Leg. Hen. 1, ¢. 8. 

Düfa Cadere, This word fignifies tobe nonfuited ;*as 
when there is fuch a plain and legal infufficiency in a fuit, 
that the complainant can proceed no furtheronit. Fleta, 
lib. 4. cap. i5. Braon, lib. 2. cap. 7. 

Alfa cadit in Juratam, Is where a thing in contro- 
verfy is fo doubtful, that it muft neceffarily be tried by a 
jury. „Fleta, lib. 4, ©. 15. 

Afa continuanda, A writ direéted to the juftices of 
affife for the continuation of a caufe, when certain records 
alledged cannot be produced in time by the party that has 
occafion to ufe them. Reg Orig. 217. 

Bila Pzrozoganda, Is a writ direéted to the juttices 
affigned to take affies, for the ftay of proceedings, by 
reafon of the party’s being employed in the king’s bufi- 
nefs. Reg. Orig. 208. 

Alfe, (Fr. a/is) According to our antient books is de- 
fined to be an affembly of knights, and other fubftantial 
men, with the juftice, in a certain place, and at a certain 
time appointed. Cuffum. Normand. cap. 24. ‘This word 
is properly derived from the Latin verb affideo, to fit to- 
gether; and is alfo taken for the court, place or time, 
when and where the writs and proceffes of aflife are handled 
or taken. And in this fignification affife is general; as 
when the juftices go their feveral circuifs with commiifion 
to take all affifes; or fpecial, where a fpecial commiffion 
is granted to certain perfons (formerly oftentimes done) 
for taking an affife upon one or two diffeifins only. 
Braé. lib. 3. Concerning the general affife, all the 
counties of England are divided into fix circuits, and two 
judges are affigned by the king’s commiffion to every cir- 
cuit, who hold their affifes twice a year in every county, 
(except Middlefex, where the king’s courts of record do 
fit, and where his courts.for his counties palatine are 
held) and have five feveral commiffions. 1. Of oyer and 
terminer, directed to them and many other gentlemen of 
the county, by which they are empowered to try treafons, 
felonies, ĉe. and this is the largeft commiffion they have. 
Z. Of gaol delivery, direéted to the judges and the clerk 
of affife affociate, which gives them power to try every 
prifoner in the gaol committed for any offence whatfoever, 




































Se. 
miner and gaol-delivery of Newgate, held feveral times in 
a year, for the city of London and county of Middlefex, at 
Fuftice Hall in the Old Bailey, where the lord mayor is 
the chief judge. 
North and South Wales ; for each of which the king aps 
points two perfons learned in the laws to be judges, Stat. 
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but none but prifoners in the gaol; fo that one way of 
other they rid the gaol of all the prifoners in it. 3. 

affife, dire&ed to themfelves only and the clerk of affife, 
to take affifes, and do right upon writs of affife brought 
before them by fuch as are wrongfully thruft out of their 
lands and poffeffions : which writs were heretofore frea 
quent, but now men’s poffeffions are fooner recovered by 
ejectments, ce. 4. Of nifi prius, directed to the judges 
and clerk of affife, by which civil caufes grown to iffue in 
the courts above, are tried in the vacation by a jury of 
twelve men of the county where the caufe of action arifes 5 
and on return of the verdiét of the jury to the court above, 
the judges there give judgment. 
peace, in every county of the circuits; and all juitices of 
the peace of the county are bound to be prefent at the _ 
affifes ; and fheriffs are alfo to give their attendance on 


5. A commiffion of the 


the judges, or they fhall be fined. Bacon’s Elelm. 15, 16, 
There is a commiffion of the peace, oyer and tera 


In Wales there are but two circuits, 


18 Eliz. c. 8. If juftices fit by force of a commiffion, 


and do not adjourn the commiffion, it is determined. 4 


Inf. 265. 


The conftitution of the juftices of affife was 
begun by Hen. 2. though fomewhat different from what 
they now are: and by Wiss Charta juftices fhall be fent 
through every county once a year, who, with the knights 
of the refpective fhires, fhall take affifes of novel diffeifin, 


Ec. in their proper fhires, and what cannot be determined © 


there fhall be ended by them in fome other place in their 
circuit; and if it be too difficult forthem, it fhall be re- 
ferred to the juftices of the bench, there to be ended. g 
Hen. 3. c. 12. Juftices of affife, &c, are to hold their 
feffions in the chief towns of the county; and their ree 
cords to be fent into the Exchequer. 6 R. 2. 9 Ed. 3. 
By the Stat. 21 Geo. 2. c. 12. The fummer affifes in 
Buckinghamfbire fhall be held at the town of Buckingham. 
Affife is likewife ufed for a jury, where affifes of novel 
diffeifin are tried: the panels of affifes fhall be arrayed, 
and a copy indented delivered by the fheriff, &c. to the 
plaintiffs and defendants fix days before the feffions, &e. 
if demanded, on pain of 40/. by Stat. 6 Hen. 6. cap. 26 


” 


And affife is taken for a writ for recovery of poffeffion of — 


things immovable, whereof any one and his anceftors 
have been diffeifed. Likewife in another fenfe, it figni- 
fies an ordinance or ftatute. Reg. Orig. 279. The writs 
of affife are the four forts following: 
Aiile of Hobel Mileifin, (affi/a nova diffeifine). 
An affife of novel difeifin is a remedy maxime feftinam, 
for the recovery of lands or tenements, of which the party 
was diffeifed. 2 Inf. 410. And it is called zovel diffei- 


jin, becaufe the juftices in eyre went their circuits from 


feven years to feven years; and no affife was allowed 
before them, which commenced before the laft circuit, 


which was called an antient affife ; and that which was- 


upon a diféifin fince the laft circuit, an affife of zovel 
diffeifin. Co. Lit. 153. k. J 

An affife is called fefinum remedium. 
tenant fhall not be effoined. 2. Shall not cat a pro- 
tection. 3. Shall not pray iu aid of the king. 4. Shall 
not vouch any ftranger, except he be prefent, and will 
enter prefently into warranty; fo of receipt. 5. The 


1. Becaufe the 


parol fhall not demur for the nonage of the plaintiff or ~ 


defendant. 8 Co. 5o. Booth 262. 
It lies where tenant in fee-fimple, fee-tail, or for term 


of life, is put out and diffeifed of his lands, ortenements, — 


rents, common of pafture, common way, or of an office, 
toll, &%c. Glanv. lib. 10. Reg. Orig. 197. Afife muft 
be of an actual freehold in lands, &c. and not a freehold 
in law: it lieth of common of pafture, where the com- 


moner hath a freehold in it, and the lord or other perfons . 


feed it fo hard, that all the grafs is eat up; but then the 
plaintiff muft count and fet forth how long the land was fed, 


and alledge per quod proficuum fuum ibidem amifit, Se. Q 
Rep. 113. 


writ» and if it be of a rent-charge, or rent-feck, it thall 
I 


One may have an affife of land and rent, or of _ 
feveral rents, and offices and profits in his foil, all in one 
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be general de libero tenemento in fuch a place, and all the 
lands and tenants of the tenements charged ought to be 
named in the writ; but in aflife for rent fervice it is 
otherwife. Dyer 31. An affife may be brought for an 
‘office held for life; but then it mut be an office of pro- 
fit; not of charge only: of the toll of a mill, or market, 
affife lieth; though it may not be brought of fuit to a 
mill. 8 Rep. 46; 473 

Seifin of an office may be alledged by taking money for 
the bufinefs done, and the place where the officer fat be 
putin view. Dyer 114. 

An afiife was brought of the office of a fazer of the 
court of Common Pleas, and the demandant counted de 
libero tenemento, and alledged feifin, by taking money for 
å capias, and the poft was put in view where the officer 
fate. Dyer 114. ont 

An atfife lieth of the office of regifter of the admiralty, 
and the demandant laid a prefcription to it, viz. quod qui- 
libet hujufmodi perfona, who fhould be named by the ad- 
miral, fhould be regifter of the admiralty for life. Dyer 


3: 

a lieth of offices of woodward, purk-keeper, and keeper 
of chafes, warrener, Sc. but thefe are not at Common 
law ; but by the ftatute of We/lm. 2. becaufe they are of 
profits to be taken ix alieno Jolo: it likewife lieth of all 
other offices and bailiwicks in fee. 8 Rep. 47. 

In an affife of a new ofice, it ought to be thewed what 
profits belong to it; but it is otherwife of an antient 
office, becaufe it is prefumed, that the profit thereof is 
fuficiently known. 8 Rep. 45. : 

Tenants in common fhall each have a feveral affife for his 
moiety, or part, becaufe they are feifed by feveral titles ; 
but fwventy jointenants fhall have but one affife in all their 
names, becaufe they have but one joint title; fo if there 
are three jointenants, and one of them reéleafeth all his 
right to one of his companions, and then the other two are 
diffeifed of the whole, they fhall have but one affife in 
both their names, for the two parts, becaufe they had a 
joint title to it at the time of the diffeifin, and he to whom 
the releafe was given fhall have an affife in his own name, 
becaufe of that part he is tenant in common. 1 Infi. 196. 

If leffee for years, or tenant at will, be oufted, the lef- 
for, or he in remainder, may have affife, becaufé the free- 
hold was in him at the time of the diffeifin. Kel. 109. 
Affife lies for tithes, by Stat 32 Hen. 8. c. 7. Cro. Eliz. 
559. But not foran annuity, penfion, &c. In fome 
cafes an affife will lie, where ejectment will not 5, for in- 
ftance, de uno crofto, becaufe it may be put in view to the 
jury. 2 Bulf. 214. Eje&tment will not lie de pifcaria, 
by reafon the fheriff cannot deliver poffeffion of it; but 
an affife will lie for it, as it may be viewed by the recog- 
nitors. Cro. Car. 534. Affife will fometimes lie where 
trefpafs vi & armis doth not; as where a lord enters and 
diftrains his tenant fo often, when nothing is due, that 
the tenant is difturbed in manuring his lands; in fuch 
cafe he may have affife de Jovent foits diftre/s, but he can- 
not have trefpafs vz & armis againit his lord. 8 Rep. 47. 
T Nelj. Abr. 276. 
` By Magna Charta, 9 Hen. 3. cap. 12. affifes of novel 
aiffeifin, &c. fhall be taken in the proper counties, by the 
King’s juitices = and for eftovers of wood, profit taken in 
woods, corn to be’ received yearly in a certain place; and 
for toll, tonnage, &c. and of offices in fee, an affife fhall 
be; alfo for common of turbary, and of fifhing, appendant 
to freehold, Fc. 

In an affife, the plaintiff muft prove his title, then his 
feifin and diffeifin: but feifin of part of a rent is fufficient 
to have affife of the whole; and if a man who hath title 
to enter fet his foot upon the land and is oufted, that is a 
fufficient feifin. Comp. Attorn. 267. 

As the writ of affife reftores the party to the actual 
feifin of his freehold, for fo are the words of the writ, 
viz: facias tenementum illud:feifiri, ce. confequently the 
party that brings the writ muft found it upon an actual 
feifin, which he has been devefted of, for otherwife this 
remedy isnot commenfutate to his cafe. See 2 Rol. Abr. 


3. 

Therefore if there be’ lord and tenant by rent-fervice, 
and the lord grants the fervices to another, and the tenant 
attorns by a penny, -this being-given by way of attorn- 


affife. 
returnable, on which day the defendant is to Count, and 
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ment, is not fufficient feifin to ground an affife on; fecu 


if the penny had been given by way of feifin of the rent. 


Lit. Jea. 565. Co. Lit. 315. 4Co. 9: 10 Co: 127. 
The firit procefs in this action is an original writ iffued 
out of Chancery, direéted to the fheriff, commanding him 
to return a jury; who are called the recognitors of the 
An affife is to be arraigned on the day the writ is 


the tenant is to appear.and plead inftantly, unlefs the 
court thinks proper’ to allow him an imparlance, which is 
faid cannot be without fhewing good caufe. Style Reg. 
88. 

If in an affife no tenant of the freehold be mentioned, 
the defendant may plead it; and where one defendant 
pleads; no tenant of the freehold named in the writ, if 
this is found, the writ fhall abate guoad all. Dyer 207. 
On fucha plea of the defendant, the plaintiff fays that he 
hath made a feoffment to perfons unknown; and he him- 
felf hath continually taken the profits; if then they are 
at iffue upon the taking. of the profits, and it be found 
againit the defendant, it fhall not be inquired of the points 
of the affife, for the diffeifin is acknowledged. 1 Danv, 
Abr. 584. And if the deed of the anceftor of the plain- 
tiff be pleaded in bar; and this is denied; and found for 
the plaintiff; the affife fhall not inquire of the points of 
the writ, but only of the damages. Ibid. 585. 

In an affie for an office newly ereéted and conftituted; 
the demandant in his plaint muft fhew what fee or profit 
is granted for the exercife thereof; for this office cannot 
have a fee or profit appurtenant to it as an ancient office 
may; and for an office without fee or profit no affife lies. 
8 Co. 49. 

But in an affife for an ancient office, the demandant in 
his plaint need not fhew what fee or profit is belonging 
to it, for it fhall be intended there is fome fee or profit. 
8 Co. 49. : 

In this fuit, if the defendant fail to make good the ex- 
ception which he pleads; he fhall be adjudged a diffeifor, 
without taking the affife; and fhall pay the plaintiff dou- 
ble damages, and be imprifoned a year, Srat, 13 Ed. 1. 
cap. 25. -In affife the tenant pleads in bar, and the 
plaintiff makes title, but the tenant doth neither anfwer 
nor traverfe the title; in this cafe the affife fhall be 
awarded at large. Cro. Eliz. 559. And if any other 
title is found for the plaintiff, he fhall recover. Bro. Affi. 
281. If atenant pleads in abatement in an affife, he 
muft at the fame time plead over in bar; and no impar- 


lance fhall be allowed, without good caufe: and where 


there are feverai defendants, and any of them do not ap- 
pear the firft day, the affife fhall be taken againft them by 
default. Pafth. 5 W.3. If affife be brought againf a 
leffee, he may not plead affi/a non; for that is the form 
of the plea in bar for tenant of the freehold: he ought to 
plead the fpecial matter, viz. his leafe, the reverfion in 
the plaintiff, and that he is poffeffed, and fo in without 
wrong. Jenk. Cent. 142. An affife is to be firft ar- 
raigned, and the plaintiff’s counfel prays the court ‘that 
the defendant may be called; whereupon he is called ; 
and if the defendant appears, then his counfel demand 
ayer of the writ of affife, and the return of it; which is 
granted; and then he prays leave to imparl to a fhort time 
after, and the jury is adjourned to that day: at the day 
given by the court, the defendantis again called, and upon 
his appearance, he pleads to the affife; and upon this an 
iffue is joined between the parties, and the jurors are fworn 
to try the ifue, the counfel proceeding to give them their 
evidence: after the trial the court gives judgment, ‘and 
the plaintiff recovering is to have writ of /ei/in, ce. 1 
Lill. Abr. 105, 106. 

The jurors that are to try the a/fi/e are to view the thing 
in demand: by writ of affi/e the theriff is commanded, 
Quod faciat duodecim liberos E&F legales homines de vicineto, 
tc. Videre tenementum illud, ES nomina eorum imbreviari, 
&F quod fummoneat eos per bonas fummonitiones, quod fint 
coram juftitiariis, Se. parati inde facere recognitionem, 


Ce 
By Wefim. 2. cap. 25. A certificate of affife is given, 
which is a writ for the party grieved, by a verdiét or 


judgment given againft him in an affife, when he had 


fomething to plead, as arecord or releafe, which could not 
T have 
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have been pleaded by his bailiff; or when the affife was 
taken againft himfelf by default, to have the deed tried, 
and the record brought in before the juftices, and the 
former jury fummoned to appear before them at a certain 
day and place, for a further examination and trial of the 
matter. See Booth 215,287. 4 Co. 4.6. 2 Inf. 26. 

The plaint need not be fo certain in aff as in other 
writs; the judgment being to recover per vifum recognito- 
rum ; and if the plaint be but fo certain as that the recog- 
nitors.may put the demandant into poffeffion, it is fuffi- 
cient. Dyer 84. The demandant in an affife may 
abridge his plaint at any time after the jury are charged, 
before verdi&t. 1 Danv. 580. For proceedings in writ 
of affife of novel diffeifin, fee Plowd. 411, 412. 

Where an affife concerns the king and his prerogative, 
the judges may be prohibited to proceed therein, by writ 
de non ulterius profequendo rege inconfulto. Ibid. 277. The 
court of Common Pleas or King’s Bench may hold plea of 
affifes of land in the county of Middlefex, by writ out of 
Chancery. 1 Lill. Abr. 105. And in cities and corpo- 
rations an a/fife of frefh force lies for recovery of poffef- 
fion of lands, within-forty days after the difèifin, as the 
ordinary aff in the county. F. N. B. 7. 


Form of a writ of affife of novel diffeifin. 


EORGE the Third, &c. To the fheriff of W. greeting. 

` A. B. bath complained to us, that C. D. unjuftly and 
without judgment hath diffifid him of his free tenement or 
Srechold in, &c. within thirty years now laft paft; and theres 
Sore we command you, that if the faid A. makes you fecure in 
profecuting his claim, then that you caufe the faid tenement to be 
refeifed of the chattels which in it were taken, and the fame 
tenement with its chattels to be in peace, until the next aflifes, 
when. our juftices into thofe parts foall come ; and in the mean 
time do you caufe twelve free and lawful men of that venue or 
neighbourhood to view the faid tenement, and their names to 
be impanelled, and fummon them by good fummoners, that they 
be before our faid juftices at the faid aflifes, ready to make re- 
cognifance thereof; and put by fureties and Jafe pledges the faid 
C. or his bailiff, if he foall not be found, that he then be there 
to hear that recognifance ; and have you there the fummoners, 
the names of the pledges, and this writ. Witnefs, Sec. 


A count, or declaration, with a plea, iffue, and judgment 
in an affife. 


Wilts, ff. HE affife come to recognife, whether C. D. 

: unjuftly and without judgment did diffeife 
A.B. of his freehold in, &¢. within thirty years now laft paft, 
&c. And whereupon the faid A. by T. E. bis attorney com- 
plains, that he the faid C. diffeifed him of one meffuage, twenty 
acres of land, and, &c. with the appurtenances, in, &. And 
for his title to the tenements and aflife aforefaid, the aid A. 
Jaith, that T.B. father of him the faid A. long before the ob- 
taining of the faid original writ of aflife, was feifed of the 
tenements aforesaid with the appurtenances, in his deme/ne as 
of fee; and being fo feifed thereof, the day and year, &c. at, 
&c. aforesaid, by his indenture, made between him the Jaid T. 
of the one part, and, &c. of the other part, “which one part 
thereof with the feal of the Jaid T. affixed thereto and by him 
Signed, the faidA. here brings into this court, the date whereof 
is the fame day and year abovefaid, he for him/felf his heirs and 
affigns did covenant, grant, &c. (here reciting a deed of co- 
venants to levy a fine of the tenements, among other things, and 
the fine levied accordingly ) to the ufe of A. and his heirs, &c, 
By virtue of which fine fo levied, the faid A. into the faid te- 
nements with the appurtenances entered, and was thereof feifed 
in his demefne as of fee, until the aforefaid C.D. him the faid 
A. thereof unjuftly, and without judgment did diffeife as afore- 
Said; and this he is ready to verify; wherreupon he prays the 
affife, &c. And the faid C. by, &c. his attorney comes, &c. 
and faith, that he has nothing in the faid tenements with the 
appurtenances, to put in view of the recognitors of the faid 
affife, and in the plaint or declaration afore/aid fpecified, nor 
had at the day of bringing the original writ of affile afore/aid, 
or ever after, nor any injury or diffeifin did to the faid A. 
And of this he puts himfelf upon the affife ; and the faid C. 
does fo likewise: therefore let the affife thereof between them be 
takem Se. (here fonoass the verdict of the recognitors or jury, 


Jaid C. isin mercy, &C. 


Suit feifitus die quo obiit, Se. 
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for the plaintiff A.) Therefore it is confidered, that the faid 


A. do recover againft the faid C. his feifin of the tenements 
aforesaid, with the appurtenances, and alfo, &c. And the 
And hereupon the faid A. prays the 
writ of the lord the king, to be directed to the foeriff of the 
county aforefaid, to caufe to be delivered to him full feifin of 
the tenements aforefaid with the appurtenances; and it is 
granted to him, returnable here, &c. 


Bile of Wort dYPncekoz, (afia mortis anteceforis) 
is a writ that lieth where a man’s father, mother, bro- 
ther, fifter, uncle, aunt, ĉe. died feifed of lands, tene- 
ments, rents, 7c. that were held in fee, and after their 
deaths a ftranger abateth. Reg. Orig. 223. It is good 
as well againft the abator, as any other in pofleffion of 
the land : but it lies not againft brothers or fifters, &c, 
where there is privity of blood between the perfon profe- 
cuting and them. Co. Litt. 242. And it muft be brought 
within the time limited by the ftatute of limitations, or 
the right may be loft by negligence. If the anceftor 
were feifed the day that he died, of any lands, or other 
eftate in fee fimple, although a ftranger entereth and dif- 
feifeth him of that land the day that he died, fo that he 
dieth not feifed of the faid land ; yet the perfon who is 
his heir fhall have the afse of mort d’anceftor, becaufe the 
writ doth not fuppofe that the anceftor died feifed; but 
faith parati Jacramento recogn, Si W. B. Pater, Ge. 
And the fame is fufficient, 
although he died not feifed. Fitz. Nat. Br. 433. Ifa 
man go beyond fea in pilgrimage, and dieth there; or if 
he enter into religion, ĉc. his heir fhall have a writ of 
alije of mort d’anceftor, and it fufficeth that the anceftor 
was feifed the day he went out of the land, although it 
was not the day of his death. Jéid. 434, 435. By the 
ftatute of Gloucefter, if tenant by the curtefy alien his 
wife’s inheritance, and dieth, the heir of the wife hall 
have an afffe of mort d’anceftor, if he have not affets by 
defcent from the tenant by the curtefy ; and the fame fhall 
be as well where the wife was not feifed of land the day 
of her death, as where fhe was feifed thereof. 6 Ed. 1. 
New Nat. Br. 489. A warden of a college, &c. thall 
have afffe of mort d’anceftor of rent where his predeceffor 
was feifed. And aman may have afffe of mort d’anceftor 
of rents, againft feveral perfons in feveral counties ; 
having in the end of the writ feveral fummons againft the 
tenants: and the procefs in this writ, is fummons againft 
the party; and if he makes default at the day of the af 
returned, then the plaintiff ought to fue out a refummons; 
and if he makes default again, the a/f hall be taken, 
tfc. Bro. Aff. 88. In a mort d’anceftor, if the tenant 
fays, the plaintiff is not next heir, and this is found 
again{t him, the points of the writ fhall be inquired of + 
and in this cafe, the a/f may find, that though the 
plaintiff be the next heir, yet he is not next heir as to 
this land; for this is in regard of their inquiry at large. 
Br. Mort. dAn’. 47. 1 Danv. Abr. 584. Damages 
fhall be recovered in the affife of mort d’anceftor; but it 
lieth not of an eftate tail, only where the ance/tor was 
feifed in demefne as of fee. Bro. Afif. If a man be 
barred in affife of novel diffifin, upon fhewing a difcent, 
or other fpecial matter, he may have mort d’anceftor, or 
writ of entry fur diffeifin, &c. 4 Rep. 43. 


Form of a writ of affife of mort @anceftor. 


EORGE the Third, &c. To the fheriff or W. Greeting. 

If A. B. fhall make you fecure, that he will profecute 

his claim, then Jummon, &c. Twelve free and lawful men of 
the neighbourhood of, &c. that they be before our juftices at the 
firjt afes, when into thofe parts they fhaill come ; or before our 
juftices at Weftminfter on the day, &c. or before our trufty and 
beloved, &c. and thofe whom to them we fball affociate, at a 
certain day and place, which the faid juftices fall caufe you to 
know (or to be known to you) ready upon oath to recognife, if 
W. B. father of the faid A. &c. was feifed in his deme/ne as 
of fee, of one meffuage, and one yard-land with the appurte- 
nances in D. the day which he dy’d ; and whether he dy’d, &C. 
And if the faid A. be his next heir ; and in the mean time, let 
them fee the faid meffuage and land, and do you caufe their 


names to be impanelled; and Jummons by good Jummoners C.D. 
whe 
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who now holdeth the faid meffuage and lands, that he be there 
to hear the recognition: and have you there the /ummoners, 
and this writ. Witnefs, Ere. 


Bile of Darrein Prefentment, (alia ultime prejen- 
tatienis) a writ lying where a man and his anceftors have 
prefented a clerk to a church, and after, the church being 
void, a ftranger prefents his clerk to the fame church, 
whereby the perfon having right is difturb’d. Reg. Orig. 
30. And a man fhall have aff/e of darrein prefentment, 
although neither he nor his anceftors did prefent to the 
laft avoidance: as if tenant for life or years, or in dower, 
or by the curtefy, fuffer an ufurpation in a church, Wc. 
and die; he in reverfion who is. heir unto the anceftor 
who laft prefented, fhall have afie of darrein prefentment, 
if he be difturbed: but if a man prefent; and then grant 
the advowfon unto another for life, and he fuffer one 
ufurpation, or two, or three ufurpations; now. at the 
next avoidance, he in the reverfion fhall not have an 
affife of darrein prefentment, if he be difturbed to prefent. 
10 Ed. 3. In this cafe he is put to his writ of right. If 
a difturber prefent to an advowfon, and the patron bring 
an affife of darrein prefentment, and pending the writ, the 
incumbent dieth, if the difturber prefenteth again and dies, 
yet the patron fhall have an affe of darrein prefentment 
upon the firft difturbance againit the heir of the difturber 
by journeys accounts. New Nat, Br. 71. Afife of dar- 
rein presentment doth not lie for one coparcener againft the 
other: the church is never litigious between parceners ; 
for if they cannot agree, the ordinary ought to admit the 
prefentee of the eldeft: contra of jointenants. Mich. 15 
Ed. 3. If aman prefent to a church, and afterwards the 
parfon doth refign, &c, and the patron prefents again 
and is difturbed, he fhall have this writ, although the for- 
mer prefentee be living; and the writ fhall fuppofe, that 
the defendant doth deforce him of the advowfon ; and yet 
the plaintiff by his declaration counteth that he or his 
anceftors laft prefented, by which he fuppofeth that he is 
in poffeffion, &c. New Nat. Br. 74. A perfon pre- 
fents to an advowfon, and after the incumbent dies, and 
the ordinary doth prefent another by lapfe, on that in- 
cumbent’s death the right patron fhall prefent; and if he 
be difturbed, he fhall have an affe of darrein prefentment, 
notwithftanding the mean prefentment: but one cannot 
make title to a prefentment in time of war. Ibid. A 
tenant in tail of an advowfon may have this writ, as well 
as tenant in fee thereof, and is not put to a guare impedit : 
and ’tis faid a leffee for years may bring it, if he hath 
prefented before, although he hath no freehold; for this 
affife is not like an affife of zovel diffifin. F. N. B. 31. 
Though he who will generally bring the aff of darrein 
_ prefentment, ought to have the fame eftate or part thereof, 
which he had at the time of the firft prefentment: there- 
fore if fuch leflee for years of an advowfon prefents, and 
after his eftate is enlarged for life, or in fee; and then 
the church becomes void, he fhall not have this writ, be- 
caufe he hath a new eftate by enlargement, and no part 
of his former eftate. Kelw. 118. Mallor. Qu. Imped. 
162. By Magua Charta ? H. 3. c. 13. Thefle afffes of 
darrein prefentment are to be always taken before the juf- 
tices of the bench, and there fhall be determined. In 
alfife of darrein presentment, the procefs is fummons and re- 
{iimmons, habeas corpus, Fc. And if the writ be brought 
in Middlefex, at the return the affife fhall be there ar- 
raigned at the bar, and the tenant demanded; if the te- 
nant doth not appear, a refummons fhall be awarded ; and 
if upon that he appeareth not, the affife is to be taken 
againft him by default, &c. In this affife fix of the jury 
ought to have the view of the church, to the intent that 
they may put the plaintiff in poffeffion, if he recovers; 
and the judgment is to recover the prefentation and da- 
mages, and the value of the church for half a year; and if 
fix months be paft, two years value of the church hall be 
recovered, by Stat. Weft. 2, 13 Ed. 1. cap. 5. 


Form of a writ of afffe of darrein prefentment, 
(LN EORGE the Third, &c. To the foeriff of W. greeting. 


If A.B. fall fecure you, &c. then do you Jummon by 
good fummoners twelve free and lawful men of the venue or 


tS Ss 


neighbourhood of D. that they be before our juftices, &c, ready 
to recognife upon their oaths what patron in the time of peace 
prefented the laf? parfon, or incumbent, who is dead, to the 
church of, &c. which is vacant, as’ tis faid, and the advowfon 
whereof the faid A. faith belongs to him; and in the mean 
time the church let them view, and do you caufe their names 
to be returned, and Jummon C. D. who deforced him of that 
advousfon, that he be there to hear, &c. And have you 
then there the Jummoners and this writ, Witnels, Ge, 


Alife de utrum, (afa utrum) Lieth for a parfon 
againft a layman, or a layman againft a parfon, for lands 
or tenements doubtful, whether they be lay-fee, or free 
alms belonging to the church. Brad. lib. 4. It is a 
writ of the higheft nature that'a parfon can have: and if 
a parfon, prebendary, &c. lofe by default in a real ac- 
tion, he may have this writ; for it is his writ of right, 
6 Rep. 8. Thefe are the four kinds of writs of affife, 
ufed in actions poffeffory ; and are called petit affffes, in 
refpect of the grand affife: for the law of fees is grounded 
upon two rights, one of poféffon, the other of property s 
and as the grand aff/e ferves for the right of property, fo 
the petit afffe ferveth to fettle the right of poffeffion, 
Horn’s Mirr, At Common law there are but two forms 
of writs of affife, viz. afffe de libero tenemento, and affife 
de communia pafture. 8 Rep. 45. The affifes of novel 
diffeifin, &c. and de communia paffure, were inftituted by 
Hen. 2. in the place of duels: and therefore Glanville 
tells us, that Magna afifa eff regale beneficium clementia 
principis de confilio procerum populis indultum, a quo vite 
hominum ÊS ftatus integritati tam falubriter confulitur, ut in 
jure, quod quis ių libero foli tenemento poffidet, retinendo, 
duelli cafum homines declinare poffunt ambiguum, Fe. Glanv, 
lib. 2. cap. 7. 

Alfe of the Fork, (a/ia de forefa) Is a ftatute 
touching orders to be obferved in the King’s foreft. Man- 
wood 35. The ftatute of view of frank-pledge, anno 18 
Ed.1. is alfo called the afffe of the King: and the ftatute 
of bread and ale, 51 H. 3. is termed the afff/e of bread and 
ale. And thefe are fo called, becaufe they fet down and 
appoint a certain meafure, or order, in the things they 
contain. There is further an g/ffe of uufance, affifa nocu- 
menti, where a man maketh a nufance to the freehold of 
another, to redrefs the fame. And befides Littleton’s dis 
vifion of affifes, there are others mentioned by other 
writers, viz. afffe at large, brought by an infant to en- 
quire of a difleifin, and whether his ance/for were of full 
age, good memory, &c. when he made the deed pleaded, 
whereby he claims his right. Affe in point of afffe (afz 
fifa in modum affife) which is when the tenant as it were 
fetting foot to foot with the demandant, without any thing 
further, pleads direétly to the writ, no wrong, no diffeifin. 
Affife out of the ive of aflije, is when the tenant plead 
eth fomething by exception; as a foreign releafe, or 
foreign matter triable in a foreign county; which muft 
be tried by a jury, before the principal caufe can proceed. 
Afffe of right of damages, is where the tenant confeffeth an 
oufter, and referring it to a demurrer in law, whether it 
were rightly done or not, is adjudged to have done 
wrong; whereupon the demandant fhall have a writ of 
affife to recover damages. Bra@. lib. 4. F.N.B. 105. 
Affifes are likewife awarded by default of tenants, &ec, 

ABiifors, (affifores) Sunt qui affifas condunt, aut taxar 
tiones imponyunt.—In Scotland, (according to Skene) they 
are the fame with our jurors ; and their oath is this; 


We fhail leil fuith fay, 

And na fuith conceal, for nathing we mays 
So far as we are charg’d upon this affife, 

Be God himfelf, and be our part of paradifey 
‘And as we will anfwer to God, upon 
The dreadful day of dome. 


A@ifus, Rented or farmed out for fuch an affife, or 
certain affeffed rent in money or provifions, terra aff/a 
was commonly oppofed to terra dominica; this laft bein 
held in demain, and occupied by the lord, the other leg 
out to inferior tenants. So among the lands of the Knight’s 
Templars, belonging to their preceptor of Sandford. Com, 
Oxon. Apud couele de dono Matildis regine habentur quatuor 
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bide, quarum due funt in dominico, & due afifæ ab homi- 
nibus apud, Fc.—Kennet’s Paroch. Antiq. 141. And 
hence comes the word to affefs or allot the proportion 
and rates.in taxes and payments by a/é/fors. 

Aflithment, A wiregeld, or compenfation, by a pecu- 
niary mul& : from the prepofition ad, and the Sax. fithe, 
wice: quod vice Jupplicii ad expiandum delifum folvitur. 

Bllociation, (afsciatio) Is a writ or patent fent by the 
King, either at his own motion, or at the fuit of a party 
plaintiff, to the jultices appointed to take affifes, or of ayer 
and terminer, &c..to have others afociated unto them.. And 
this is ufual where a juftice of affife dies; and a writ is 
Hued to the juftices alive to admit the perfon aflociated : 
alfo where a juiticeis difabled, this is prattifed. F. N.B. 
185: Reg. Orig. 201, 206, 223. ~The clerk of the 
affife is ufually affociate of courfe ; in other cafes, fome 
learned ferjeants at law are appointed. It has been hol- 
den, that an affociation after another affociation allowed 
and admitted, doth not lie; nor are the juitices then 
to admit other affociation in that writ afterwards, fo long 
as that writ and cominiffion ftand in force. Br. Affe 
386. Mich. 32 H.6. The king may make an affocia- 
tion unto the fheriff upon a writ of redifèifin, as well as 
‘upon aflife of novel diffifin. New Nat. Br. 416, 417. 

Blfociation of Parliament, In the reign of king 
William III. the parliament entered into a folemn aflocia- 
tion to defend his majefty’s perfon and government againft 
all plots and confpiracies : and all perfons bearing offices 
civil or military, were injoined to fubfcribe the affocia- 


tion, to ftand by king William, on pain of forfeitures and” 


penalties, &e. By Stat. 7 & 8 W. 3. cap. 27. 

ABtloite, (ab/olvere) To deliver from excommunica- 
tion. Staundf. Pl. Cr. 72.—The defendant hall remain 
in prifon till the plaintiff is affoiled; that is, delivered 
from his excommunication: and in Stat. 1 Hen. 4. c. 10. 
Mention being made of K. Edw. 3, it is added, whom 
God afpil.. 

“Bdumpiit (from the Lat. afumo) Is-taken for a volun- 
tary promife, by which a man aflumes or takes upon him 
to perform or pay any thing to another: it comprehends 
any verbal promife, made upon confideration, and the 


Civilians exprefs it diverfly, according to the nature of 


the promife, calling it fometimes padum, fometimes pro- 
miffionem, Or conftitutum, Sc. ‘Terms de Ley. 
Here it is to be confidered, 


I. In what cafes an affumpfit is the proper aione 
U. What words will create an affump/it. 

IIE What confideration is fufficient. 

IV. Of the proceedings. 


I. In every action upon aflumpfit, there ought to be a 
confideration, promife, and breach of promife. 1 Leon. 
405. For 

“An affumpfit is an a€tion the law gives a party injured, 
for the breach or non-performance of a contra¢t legally en- 
tered into ; it is founded on a contract either exprefs or 
implied by law, and gives the party damages in propor- 
tion to the lofs he has fuftained by the violation of the 
contract. 4 Co. 92. Moor 667. 

But here it muft be obferved, that the law diftinguithes 
between a general indebitatus affump/it and a /pecial affump- 
fit: for though they come under the denomination of ac- 
tions on the cafe, and the party is to be recompenfed in 
damages alike in both, yet the firft feems to be of a fupe- 
rior nature, and will lie in no cafe but where debt will lie; 
but for a particular undertaking, or collateral promife to 
difcharge the debt or duty of another, a {pecial a/immp/it 
muft be brought. 1 New Aér. 163. 


Aion of the cafe on aflumpfit lies for not making a good | 


eftate of land fold, according to promife; not paying 
money upon a bargain and fale, according to agreement ; 
not delivering goods upon promife, on demand ; this is 
by exprefs affumpfit; and implied affumpfit is where 


goods are fold, or work is done, &c. without any price } 


agreed upon; on acion of the caje by quantum meruit, the 

law implies a promife and fatisfaétion to the value. 

When one becomes legally indebted to another for 

goods fold, the law implies a promife that he will pay 

this debt ; and if it be not paid, indebitatus afump/it lies. 
2 


and 4. need not bring a writ of account. 
Yela. 70. §. P. 
Bulf. 208. 
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3 Danv, Abr. 26: And indebitatus affumpfit lies for goods 
fold and delivered to a ftranger ad requifitionem of the de~ 
fendant- Jéid. 27+ But on affumpfit for goods fold, 
you muft prove a price agreed on, otherwife the action 
will not lie; though this is helped by laying a guantum 
meruit with the indebit. affumpfit, wherein if you fail in 
proof of the price agreed, yow may recover the value. 
Wood's Inf. 536. 

If 4. and B. having dealings with each other, make 
up their accounts, and B. is found in arrear, and pro- 


mifes to pay the balance, an afumpfit lies againft him, 
Cro. Fac. 6g» 
1 Rol. Abr. 7. S. Pe x Rol. Rep. 396. 
Moor 854. 

So if 4. gives money, or delivers goods to B. to 


merchandize therewith, and B.. promifes to render an ac# 
count, afiumpfit lies on this exprefs promife, as well as 
account. 


1 Salk. g. 
So if a tenant, being in arrear for rents, fettles an ac- 


count of arrears with his landlord, and promifes to pay 
him the fum in which he is found in arrear, an affumpfit 
lies on this promife. 
Raym.. 211. 2 Keb. 813. 


Fac. 602. : 

But if the obligor in a bond, without any new confi- 
fideration, as forbearance, ĉc. promifes to pay the mo~ 
ney, an aflumpfit will not lie, but the obligee muft ftill 
purfue his remedy by action of debt. 
Hutt. 34. Cro. Eliz. 240. feems contra. - 


1 Rol. Abr. 9. Bro. Account. 81s 
Vide Style 131, 283. Gro. 


1 Rol. Abr. Be 


Where a man comes to buy goods, and they agree up 


on a price and a day for the payment, and the buyer 


takes them away, an a//umpft for the money is thé pro- 
per attion, for ¢rover will not lie for the goods, becaufe 


the property was changed by a lawful bargain, and by 
that bargain the buyer was to convert the goods before 


the money was due ;, but if a man comes to buy goods, 
and they agree upon a price for prefent money, and the 


buyer takes the goods away without payment, rover lies, 
becaufe the property is not altered, and therefore the ta- 
king away the goods, without payment of the money, is 
an injurious taking, for which the action lies; but if a 
man fells goods on payment of money on a day to come, 


and the money be paid, and the goods not. delivered, a 
trouer lies, becaufe the property is in the buyer. 


1 New 
Abr. 167. 

If a man and a woman, being unmarried, mutually 
promife to marry each other, and afterwards the mam 
marries another woman, by which he renders himfelf in- 
capable of performing his contract, an a/fump/fit lies, in 
which the woman fhall recover damages; for though ma- 
trimonial. caufes are regularly cognizable in the {piritual 
courts, yet the contrag in the prefent cafe being executory,. 
and revoked by the hufband by the fubfequent marriage, 
could not be inforced by ecclefiaftical cenfures, as a con- 
tract in prefenti may; hence therefore, there being no: 
adequate remedy in the fpiritual courts, and marriage: 
being an advantage, and the lofs of it a temporal o/s, it 
is fit there fhould be a remedy. in the temporal courts, 
otherwife there would be a failure in juftice. Carter 233. 
Dickenfon and Holecroft. 

An indebitatus affumpfit lies for money by cuftom due: 
for fcavage ; adjudged upon.a fpecial verdiét, by which it 
was found, that the fum demanded was due by cuftom, 
but that there was no exprefs promife to pay it. 2 Lev. 


174. 
Indebitatus affumpft will not lie upon a bill of exchange: 

accepted; but adiion upon the cuftom only. v Vent. 

152. 

If one receives my rent, under pretence of title, Ismay. 

have an indebitatus affumpfit againft him. 2 Mod. 263. 
So where 4. took. out adminiftration to a perfon: fup- 


pofed to have died inteftate, and appointed 7. S. his ate- 
torney, who received money, &c. and paid it to the admi-. 
niftrator ; afterwards a will'appearing, the letters of ad-. 


miniftration were called in, and the exécutor brought an 
indebitatus affumpfit againit the attorney ; who objected, 
1. That he aéting only as attorney for him, who in fact 
was adminiftrator, the receipt. of the money was not his 
but the adminiftrator’s: and.2dly, That the action-ought 


to have been a fpecial affump/it, the money being eta i 





by fpecial authority, and that’ exprefly to the ufe of an- 
other; but the court held, that the authority being void, 
it was a receipt of fo much money for the ufe of the plain- 
tiff on an implied contract, for which an indzbitatus af- 

* fumpfit well lies. 1 Salk: 27. 

If a feme fole marries a man, who in truth is married 
to another woman, and he makes a leafe of her lands and 
receives the rents, ,fhe may bring an indebitatus affumpfit 
againft him for fo much money received to her ule; ad- 
judged after verdiét, though objeCted, that he having no 
right to receive, the tenant remained {lill liable, and he 
had his remedy over againit the hufband; but the court 
held, that he being vilibly a hufband, the tenant was dif- 
charged, at leat that the recovery in this ation would 
difcharge the tenant, as it would be a {atisfaction to the 
true leffor, 1 Salk,.28. 

Where a&tion is brought upon acontraé, if the plaintiff 
miftakes the fum agreed upon; he fails in his action; but 
if he brings it upon the promife im law, arifing from the 
debt; there, though he miftakes the fum, he fhall recover. 
Alleyn 29. Every contract made between parties, implies 
a mutual promife for performance: and yet an action 
may be brought on a reciprocal promiie by one againit 
the other, although he who brings it hath not performed 
on his fide. Dyer 30, 75. When an afumpfit or promife 
is the ground of the action, it muĝ be precifely fet forth, 
3 Lev. 319. If a promife be made without limitation of 
time for its performance, reafonable time fhall be allowed, 
if there. be an immédiate confidcration for it; and not 
time during life. 1 Lill, dér. 112. On promife to de- 
liver a thing fuch a day, the party is bound to do it with- 

_ Out requeft. 1 Lev. 284. But if a promife be to do any 
thing upon requeit, the requeit is neceflary to intitle the 
plaintiff to the action, on which it fhall arife. 1 Lew. 48. 
For the difference between an afumpfit in deed and in law, 
vide Gilh. Evid. 172, 193. and vide ib. 204, 5. Every 
executory contract, and debt that is not upon record, or 
on a fpecialty, which may be turned into damage, imports 
in itan ¢fump/fit in law, and one may have debt or action 
on the cafe upon it at his election; for when a man doth 
agree to pay money, orto deliver any thing, he thereby 
promifeth to pay or deliver it. Plowd. 128. 1 Cro. 94.: 

_ Every contract. executory.implies an. afmpfit to pay 
money at the day agreed, or immediately, if no, time be 
limited; but it is not fo of an indeb. affump. becaufe the 
caufe does not appear. Said by Popham to be the opinion 
of all the juftices of England. ~ Mo. 667. 

The afumpfit in an agreement, that will be binding and 
give aétion, muft be compleat and perfect, and duly pur- 
fued and obferved ; and if the party that makes the 
affumpfit, and he to whom it is made, agree. together, 
and a bond is given and taken for what is promifed ; by 
this the afumpfit is difcharged. Affo where an. afumpfit 
is to ftand to an award, if the award made.be void; it 
will make the afumpfit void. = Yelv. 87. 2 Leon. ca. 223. 
1 Leon. 170. dudeh. affump. lies by a prothoactary againft 
an attorney, tor fees for work done for defendant as attor- 
ney. - Holts Rep. 20. „Where money is over paid, this 
action will lie for the furplus. .drg. 11 Mod..147. Vide 
Burr. Rep. tit, Action on the Cafe. An indebitatus affump/it 

will lie tor meat and drink for a battard child; per Pema 
berton, Ch. J.. 2 Show. 184. 

A, promiles B. that when A. receives 1001. which C. 
owes A. that he will pay B. 20k indebitatus affumpfit lies 
not. Otherwife if the money had been. originally the 

money of B. Skin. 196.: For there was not any- con- 
fideration. Indebitatus affump/it lies for a cuffomary fine, 
Super mortem dominis Show. 35. Indebitatus affumpfit 
lies upon a perfonal contra? for a fum in grofs, as pro 
rebus: venditis; per Holt, -Ch.- J. Show. 36. 

— Andebitatus lies for fees for being knighted. Show. 78. 
 Indebitatus affumpfit lies for money pard by miftake, on 
an account or deceit ; but not for money paid knowingly 
on illegal confideration, as an ufurious bond. Salk. 22. 

Indebitatus affumpfit will lie in no cafe but where debt lies, 
therefore it lies not on a wager, nor upon a mutual af- 
Jumpfit, notagaintt the acceptor of a bill of exchange; for 
his acceptance is but a collateral engagement: but lies 

_ againft the drawer himfelf;. for he was really a debtor by 


_ the receipt of the money. y Salk. 23. 


as § 


Indebitatus affumpfit lies not. on collateral-envagements: 
See the preceding cafe; and 1 Salk. 23. Butcher'and: An- 
drews, which was an indebitatus afump/it againit the fa- 
ther, for money lent the fon at the father’s requeft, and fo 
judgement was arrefted ; for this was a collateral promife. 
But per Holt, Ch. J. if it had been for fo much mzney paid 
by the plaintiff atthe requeft of the defendant the father to 
the fon, it might have been good; for then it would be 
the father’s debt, and not the fon’s. Carth. 446. 

Though as hath been faid, afumpfit lies not for rent 
ufually referved on leafes; yet if a man promife to pay, 
without a Jeafe, fo much a week as long as 4. B. &e. 
permits him to enjoy a Warehoufe, &c. which is a {pecial 
caufe of promife, this action may lie. 2 Cro. 592. And if 
one receive any rent on pretence of title, a/ump/it lies; as it 
does alfo for the receipt of profits of an oihce, & e. 2 Mod: 
260. Now, by 11 Geo. 2: c. 19. §. 14. where the demife is 
not by deed, the landlord may recover his rent in an aéfion 
on the cafe, for ufe and occupation. Where a perfon pays 
money upon a miftake; or if he.receives more from 
another in a reckoning than he ought, or more fees than 
fhould be taken, an affump/it lies: 1 Salt. 22.. Comb. 
447. Ifa man receives money for the ufe of another per- 
lon, afump/fit may be had againft him as bailiff or receiver, 
which fupplies the place of aétion of account: and where 
money was depofited on a wager, an zndeditatys lay. for 
money received toa man’s ufe. Show. 117. 

If where a promife is made, one part of itis againft 
law, and another part of it lawful, this is ground fufficient 
for affumpfits 4 Rep. 94. i : 

The perfon to whom a promife is made, fhall have 
the a4ion ; and not‘thofe who are ftrangers, or for whofe 
benefit it is intended. Danv. 64. Nor fhall action be 
brought againft one for what another receives, nor at his 
requekt, &c. 1 Salk. 23. But if a man delivers money 
to 4. B. to my ufe; I may have an aéfion on the cafe againtt 
him for this money. If a man accounts, and upon the 
account is found in arrear to a certain fum, and prefently, 
in confideration thereof afflumes to pay the debt at-a day; 
action on the cafe lies for this after the day. Ye/v. 70, And 
on a promife to pay a fum of money at fo much a month, 
an aclion of the cafe may be brought before the whole is 
payable for it is grounded upon the promife,: which is 
broken by every Non-payment, and damages may be 
recovered: ’tis not like the cafe of a bill of debt, which 
is founded on the fpecialty, and cannot be demanded 
until the intire fum is due. 2 Cra. 504. 


Il. As to the words by which an afiimp/it may be créated. 


The intent of ‘the parties by and to whom the promife 
or affump/fit is made, is more to be regarded than the form 
of words, and this intent and meaning is to be followed, 
not in the letter, but the fubftance of it: if a promife be 
to provide wedding clothes for a woman, this fhall be 
taken for fuch clothes to’ be worn the wedding or feaft- 
day according to the dignity of the perfon. Poph. 182. 
Yelv. 87. 3 Cro. 53. 

All promifes and contraéts’ are to receive a favourable 
interpretation ; and fuch conftru&tion is to be made, where 
any obf{curity appears, aswill bet anfwer the intent of 
the’ parties; otherwife a perfon, by opfcure wording of 
his contraét, might find means to evade and elude the 
force of it. Hence it 18°'a general rule, that all promifes 
fhall be taken moft ftronely agairit the promifor, and are 
not to be rejected, if they can by any means be reduced 
to a certainty: Therefore} _ 

If Z. in confideration that B. will marry his daughter, 


affumes and promifes to give with her'a clrild’s' part, and 


that at the time of his death’ he will give to her as much 
as to any of his children, except his eldeft fon ; this is a 
good promife; for though a child’s part in itfelf is altoge- 
ther uncertain, yet being to give as muchas to any of his 
children, the promife is certain enough, it being averred 
what the younger fon had. 1 New Abr. 168. Poph. 148. 
2 Rol. Rep. 104. . 

But if there bea difcourfe between the father of Z. and 
B. in relation to a marriage between the faid 4, and the 
daughter of B. and B. tunc & ibidem affirms and pub- 
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lies to the father of 4. quod daret ei qui maritaret his 
faid daughter with his confent 100/. and after 4. marries 
the daughter of B. with his confent; yet this affirmance 
and publication of B. fhall raife no promife upon which 
an action upon an a/fiump/it may be brought, becaufe thefe 
words do not include any promife. 1 Rol. Abr. 6. 

If a man promifes another, in confideration that he 
will affign to him a certain term, to pay him 1o/. this is 
a good afumpfit, though the time of affignment and pay- 
ment be not appointed ; for the 10/. fhall be paid in a 
convenient time after the affignment, which alfo muft be 
done in a convenient time, and he fhall not have time 
during his life. 1 Roll. Abr. 14, 15. 

If the plaintiff declares, that whereas there was a com- 
munication between the plaintiff and defendant, concern- 
ing the bark of certain.wood, and that thereupon it was 
agreed that the defendant fhould give to the plaintiff two 
fhillings per feam for all the bark of fuch wood as the 
plaintiff fhould cut, and that thereupon the defendant af- 
fumed and promifed to have ready upon a certain day, ar- 
ticles purporting the agreement, and an obligation for the 
performance thereof, &c. the declaration is not good, be- 
caufe not faid in what fum the obligation was to be; and 
a certain fum cannot be intended, becaufe the number of 
feams are altogether uncertain; but being after verdict 
upon the general iffue, it was adjudged for the plaintiff; 
but per cur. upon demurrer, or fpecial iffue, it had been 
naught. 1 Sid. 270. 1 Keb. 776. 
> But if there be an agreement to enter into an obligation 
for performance of a thing of a certain value, without 
mentioning in what fum, it fhall be according to the va- 
lue. 1 Sid. 240. 


Ill. What Confideration is fufficient. 

The confideration is the ground of the common aé&ion 
on the cafe: and no aétion on the cafe lieth againft a man 
for a promife where there is no confideration why he fhould 
make the promife. 1 Danv. 53. 

A confideration altogether executed and paft, is not 
good to maintain an afumpfit, for it is not reafonable that 
one man fhould do another a kindnefs, and then charge 
him with a recompence ; for this would be obliging him 
whether he would or no, and a bringing him under an 
obligation without his own concurrence; but if it were 
moved by a precedent requeft, it is good, and doth 
amount to a promife. 1 Rol. Abr. 11, 12. : 

Therefore if the fervant of 4. be arrefted in London, 
for a trefpafs, and 7. S. who knows 4. bails him, and 
after 4. for his friendfhip, promifes to fave him harm- 
lefs, and F. S. comes to be charged, yet this is no con- 
fideration to ground an afumpfit on, becaufe the bailing, 
which was the confideration, was paft, and executed 
before. Dyer 272. 1 Rol. Abr. 11. 2 Leon. 225. Owen 


4e 

But it had been otherwife if the mafter had before re- 
quefted him to become bail for his fervant, and ‘the bail- 
ing had been after.. Dyer 172. 

In confideration that he had paid money for the defen- 
dant, and-obtained a releafe of his debt, was held a con- 
tinuing confideration, becaufe the benefit of it was con- 
tinuing to the party. 2 Keb. gg. 

Where a plaintiff by the defendant’s appointment paid 
a little before 20/. for a debt of the defendant, he pro- 
mis’d to repay it on demand; that confideration fhall be 
„held to be pat, and the judgment in the adfion flayed. 
Cro. Eliz. 741. 

Affumpfit, in confideration that N. the plaintiff, had 
paid for B. the defendant, and at his requeft, 10/, at fuch a 
day, (which was a year before) he promifed to repay it, 
cum inde requifitus effet. It was objected, that this con- 
fideration was for a thing paft, and therefore not good. 
Sed non allocatur ; for the payment being laid to be at his 
requef?, the confideration continues, and fo is the com- 
mon courfe. Cro. Eliz. 282. 

If a man promife to do a thing by fuch a day, without 
any confideration or reward, and doth it not, no a@ion 
will lie; but if he aétually enters upon the performance 
of the thing, and then negleéts it to the deceit of the 
plaintiff, aion on the cafe lies. Trin. 2 Ann. 3 Salk. 11. 
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If A. undertakes to do a'thing without hire, as to take 
brandies out of one cellar, and to lay them down in an- 
other cellar, no a¢tion lies for the non-feafance ; but if he 
enters on the doing it, ation lies for a mi/-feafance, if it be 
through his own neglect, or mi/management, becaufe it is. 
a deceit; but zot it by mere accident; per Holt. 1 Salk. 
26. 

Where the doing a thing will be a good confideration, a 
promifeto do that thing will be fo too; per Holt, Ch. J.- 
12 Mod. 459. 

Parting with my note to the defendant is a good con- 
fideration. 7 Mod. 12, 13. 

- A confideration upon which a promife begins, cannot 
be difcharged without fome other confideration: and con- 
fideration that if a perfon will forbear to fue another upon 
a bond, &c. may be a good confideration to pay the debt, 
on promife to doit. Cro. Fac. 620, 683. But we con- 
ceive there fhould be a note in writing to avoid the 
fratute of frauds, 29 Car. 2. c. 3. Vide the cafe of 
Buckmyr v. Darnall. 2 L. Ray. 1085. And the cafe of 
Read executor v. Naf. Wilf, Rep. par. 1. 305. There ’tis 
laid down, that with refpeét to this ftatute, an original 
promife is not within the /fatute. A collateral promife, 
is; when it’s to pay the debt of another already con- 
tracted. Two perfons go to an inn-keeper, one hires an 
horfe, and the other promifes that if the inn-keeper will 
deliver the horfe, he will fee it forthcoming, this promife 
for another, is not good without note in writing: but 
the perfon is chargeable upon the fpecial bailment, and 
fo good without a note. 1 Lill. 118. Vide 2 L. Ray. 
1085. An infant having bought goods and wares died, 
and made his wife executrix; fhe being afked for the 
money fays, forbear me till fuch a time, and I will pay it 
you ; this was held no good affumpfit, for it wanted a con- 
fideration. 1 Leon. Ca. 156. But where an executrix, 
in confideration the plaintiff would not moleft her, but 
give hera day, promifed to pay money due from the 
teftator ; action lay without fhewing that fhe had affets; 
for that fhall be intended, and her promife, and the plain- 
tiff’s forbearance of the fuit, was good caufe of action. 
2 Cro. 273. An adminiftratix promifed to pay the 
plaintiff money, if he would forbear fuit till fhe had taken 
out letters of adminiftration ; this was nota good afumpfit, 
for the defendant was not liable to the fuit as adminiitra- 


Style 248, 395. 

If one, in confideration I will be bound for him, or for 
his friend, promife to fave me harmlefs ; this is a good 
confideration and promife: but if one promife to another 
to fave harmlefs, and fay not for what, or againft whom, 
thefe affumsfts are uncertain and infenfible, and therefore 
void; though if any certainty can be made of them, they _ 
may be good. 10 Rep. 102. Dyer 356. In cafe a promile 
be, that he who hath the fee fimple of land, fhall not 
alien it ; or- that a man fhall not take the profit of his 
lands, or ufe the thing he hath bought ; or if it be to fave 
a man harmlefs whatfoever he fhall do, &c. the promifes 
fo made will not bind or bear an aétion. 10 Rep. 101, 
Co. Litt. 206. Dyer 304. Plowd.*64. Where a man 
promifes me, that if I will travel with him to London, to 
help him to fearch for the will of F. $. he will pay me 
5l. for my pains; if Ifue for the money, I muft thew 
that I did travel with him to London, and help him to 
fearch for the will, &c. 2 Cro. 620. 

An affumpfit may be upon a general confideration ; but 
it doth not lie where the plaintiff has an obligation to 
pay the money, which is a ftronger Liew than affimp/fit 5 
nor when the party has a recognifance for the duty, Ge. 
Fenk. Cent. 293. 

Love or friendfbip are not confiderations to ground 
actions upon. 2 Leon. 30. Alfo—— ; 

Idle and infignificant confiderations are looked upon as 
none at all; for where-ever a perfon promifes without a 
benefit arifing to the promifor, or lofs to the promifee, it 
is looked upon as a void promife. 2 Bul#. 269. ; 

Laftly, It is to be obferved that confidérations may be 


void as being againft law, for if they are wicked and ill _ 


in themfelves, or unlawful, by being prohibited by fome 
a&t of parliament, they are void; therefore if an officer, 
4 : who, 


trix till adminiftration had, fo there was no confideration, ~ 
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who, by the duty of his office, is obliged to execute writs, 
promifes in confideration of money paid him, to ferve a 
certain procefs, an a/fumpft will not lie on this promife; 
for the receipt of the money was extortion, and the con- 
fideration is unlawful. 1 Rol. Abr. 16, 
So if an executor fues execution by e/egit, and B. a 
` flranger, as a friend to the executor, in confideration 
that the fheriff would forthwith execute the faid elegit, 
and of fix-pence to him by the fheriff paid, promifes to 
pay him 60/. upon which the theriff executes the writ, 
yet no action lies, becaufe the confideration is againit 
law ; for the fheriff ought to do his duty without re- 
ward, and this 6o/. is no difcharge of the fees due to the 
fheriff, being given by a ftranger, and not exprefled for 
them. 1 Rol. Abr. 16. 

But if a man brings a capias that he has againft 4. to 
the fheriff, and prays him that he will make J S. his 
{pecial bailiff, and promifes him that if he will make 7. S. 
his {pecial bailiff, that if 4. efcapes from the bailiff, that 
he will bring no aétion for the efcape againft him, this is 
an af/umpfit upon which an action lies, if he brings any 
action againft the fheriff for the efcape. r Rol, Abr, 
16. 1 Leow. 132. 3 Leon. 227. Gro. Eliz. 178. 

So where the fheriff takes goods in execution upon a 
feri facias, and a ftranger promifes the officer to pay him 
the debt, in.cafe he will reftore them, this is a lawful con= 
fideration ; for by the fièri facias, he may fell the goods, 
and this in effect isdoing no more. 1 Salk. 28. Vide the 

_ law of confiderations very judicioufly treated, Black. 
Com. 2 V. 444, Fe 


IV. As to the proceedings in Affumpfit. 

The plaintiff muft fet forth every thing effential to the 
gift of the action, with fuch certainty, that it may appear 
to the court that there were fufficient grounds for the 
agtion ; for if any thing material be omitted, it cannot 
appear to the court whether the damages given by the 
jury were in proportion to the demand, or whether the 
party was at all intitled to a verdi€t. And therefore in 
an action upon the cafe,-the plaintiff cannot declare 

quod cum the defendant was indebted to the plaintiff in 

ch a fum, and that the defendant, in confideration 
thereof, uper fe affumpfit to pay, ce. without fhewing the 
caufe of the debt. 10 Co. 77. 

If in an affumpfit the plaintiff declares, guod cum there 
were feveral reckonings and accounts between the plaintiff 
and defendant; and at fuch a day, &c. infimul computa- 
verunt for all debts, reckonings and demands; and the 
defendant upon the faid account was found to be in-arrear 
the fum of 20/. in confideration whereof the defendant 
promifed to pay, &%c. this is a good declaration, without 
fhewing it was pro mercimoniis, or otherwife, wherefore 
he fhould have an account; for an account may be for 
divers caufes, and feveral matters and things may be in- 
cluded and comprifed therein, which in pede computi are 
reduced to a fum certain, and thereupon being indebted 
to the plaintiff, it is fufficient to ground an action, Cro. 
Car. 116, 

- Ifin an en the plaintiff declares, that the defen- 
dant did aflume and promife to pay to the plaintiff fo much 
money, and alfo to carry away certain wood before fuch 
a day; the defendant as to the money cannot plead that 
he paid it, and as to the carriageof the wood non affumpfit, 
for the promife being intire cannot be apportioned. 
March 100. On an affumpfit in law, payment, or any 
other matter that excufes payment, may be given in evi- 
dence, on the general ifue. In an afumpfit in deed, it 
muft be pleaded. Gilb. Evid. 204, 5. 
_ If the plaintiff declares upon an indebitatus affumpfit, 
and upon a guantum meruit, and the defendant pleads, 
that after the faid feveral promifes made, and before the 
action brought, the plaintiff and defendant came to an 
account concerning divers fums of money, and that the 
defendant was found in arrear to the plaintiff 30/. and 
thereupon, in confideration that the defendant promifed 
to pay the faid 30/. the plaintiff likewife promifed to re- 
~ leafe and acquit the defendant of all demands, this is a 
good plea; for by the account the firt contract is merged. 
2 Mod. 43, 44. 

The defendant cannot plead that he revoked his pro- 

mife; as if 4. is in execution at the fuit of B. and F. S. 
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defires B. to let him go at large, and that he will fatisfy 
him ; to which B. agrees; though F. S. before any thing 
is done in purfuance of this promife and agreement, comes 
to B. and tells him, that he revokes his promife, and 
that he will not ftand to it; yet fuch revocation cannot 
be pleaded in bar to the action, 1 Rol. dbr. 32, 

In affumpfit the plaintiff declared, that in confideration 
that he had done the defendant multum & gratiffimum fer- 
vitium, he promifed to pay the plaintiff 10/. and alfo in 
confideration that he had done him multa beneficia, he 
promis’d, &%c. it was moved in arteft of judgment, that 
neither of thefe confiderations were fufficient, efpecially 
the laft, becaufe there ought to have been Jome fervice par> 
ticularly expre/’'d; and the court for that reafon held it 
merely void, and judgment guod querens nil capiat, Ses 
Vent. 27. 

In an aétion upon an affumpfit, if the confideration be 
executory; as if one promifes to do fomething for me, in 
confideration of fomething to be done before by me, to 
or for him, if T will fue him for that he is to do for me; 
I muft aver, that I have done that which was firt to be 
done by me, for till that be done I may not maintain an 
action upon the promife. 2 Cro. 583. Pain v. Baffwick. 

And where it is executory, and averred that it is executeds 
when indeed it is not, the defendant may thew it {pecially, 
and may take iffue as well for not performing the con- 
fideration executory, as upon the promife; but if he 
pleads generally non affump/fit, he can not call the per- 
formance of the confideration executory, and fo it is upon 
a promife to do any thing upon condition, 1 Mod. Ents 

20. 
: Affumption, The day of the death of a faint, fo called, 
Quia ejus anima in celum aflumitur, Du Cange: 

Blurance of lands, Is where lands or tenements are 
conveyed by deed: and there is an af/urance of fhips, 
goods and merchandife, c. See Infurance. 

Beer, and Homo Afer, a man that is refidents Britton 
SS 

S attrarins Peres, (from 4fre, the hearth of a chim- 
ney) Is where the anceftor by conveyance hath fet his 
heir apparent and his family in a houfe in his life-time. 
Dicitur ille cui anteceffor in vita fua per chartam 
bereditatem reftituit. 1 Init. 8. 

Brum, A houfe or place of habitation, alfo from afres 
—Praceptum fuit vicecom. quod replegiet corpus Willielmi J; 
quod Richardus S. Valentio cepit &F captam tenuit, qui 
Richardus venit E&F advocat captionem ut de villano Juo; FS 
quod cepit ipfum in aitro Juo in quo natus fuit, Sc. Placit, 
Hillar. 18 Ed. 1. : 

@tegar, A weapon among the Saxons, which feems to 
have been a hand-dart, from the Sax. Aeton to fling or 
throw, and Gar a weapon. Spelm. 

Athe, (Adda) A privilege of adminiftring an oath, in 
{fome cafes of right and property; from the Sax. ath, othe, 
juramentum. Xt is mentioned among the privileges granted 
by king Hen, 2. to the monks of Glaffenbury. Cartular, 
Abbat. Glafton, MS. fol. 14, 37. 

Btia, See odio & atia, A writ of enquiry whether a 
perfon be committed to prifon on juft caufe of fufpicion. 

Atilia, Utenfils or country implements: remaneant duo 
equi caredtarii cum careéta G triginta fex boves cum quatuor 
carucis & atiliis. Blount. 

Atrium, Is taken for a court before the houfe, and 
fometimes a church-yard. 

Bttach, (attachiare, from the Fr. attacher) Signifies to 
take or apprehend by commandment of a writ or precept, 
Lamb. Eiren. lib. 1. cap. 16. It differs from arreft, in 
that he who arrefteth a man carrieth him to a perfon of 
higher power to be forthwith difpofed of; but he that 
attacheth keepeth the party attached, and prefents him in 
court at the day afligned; as appears by thefe words of 
the writ, Precipimus tibi quod attachias talem & habeas 
eum coram nobis, &c. Another difference there is, that 
arreft is only upon the body of a man ; whereas an attach- 
ment is oftentimes upon his goods. Kitch. 279. A capias 
taketh hold of immoveable things, as lands or tenements, 
and properly belongs to real agtions: but attachment hath 
place rather in perfonal a€tions. Brad. lib. 4. Attachi- 
amentum eft diftridio perfonalis, ES Cape magnum diftrigtie 
realis. Fleta, lib. 5. cap, 24, 
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Bttachment, (from artach) 1s a procefs that iffues at 
the difcretion of the judges of a court of record, againtt 
a perlon for fome contempt, for which he is to be com- 
mitted, and may be'awarded by them upon a bare fug- 
geition, or on their own knowledge, without any appeal, 
indi&ment or information; for though by the ftatute of 
Magna charta, aoe are to be imprifoned fine judicio 
parium vel per legem terra; yet this. fummary method of 
proceeding being abfolutely neceflary to the furtherance 
and, execution’ of juitice, deems to have been long prac- 
tis’d, and is certainly now elitablithed as part of the law 
of the land. Lamb. Eiren. lib.-1. c. 16. 1 New Abr. 
180. .See Weff.2..c. 33 


for a contempt in the face of the court: or in the cates 


after mentioned ; and if for a contempt in the face of 


the court, the commitment is by rule of court,- not on 
procefs, unlefs the party efcape out of court, before he is 
fecured. 

All courts of record have a difcretionary power over 
their own officers, and are to fee that no abufes be com- 
mitted by them, which may bring difgrace on the courts 
themfelves ; therefore if a fheriff or wether officer’ fhall 
be guilty of a corrupt practice in. not ferving a writ ; as 
if he refufe to do it, unlefs paid an unreafonable gratuity 
from the plaintiff, or receive a bribe from the defendant, 
or give him notice to remove his perfon or effe&ts, in or- 
der to prevent the fervice of any writ; the court which 
awarded it may punifh fuch offences in fuch manner as 
fhall feem proper by attachment. Dyer 218. 
REGewta2: 

But if there be no palpable corruption, nor extraordi- 
nary circumftance of wilful negligence or obftinacy, the 
judgment whereof is to be left to the difcretion of the 
court; it feems not ufual to proceed in this manner, 
but to leave the party to his ordinary remedy againft the 
fheriff, either by action, or by rules to return the writ, 
or by an alias and pluries, which if he have no excufe for 
not executing, an attachment goes of courfe. Hod. 62. 
264. Na 101. Fi N: B: 38. Finch 237. 5 Med. 
3145-315. 

Generally an attachment doth lie for any contempt done 
againtt the courts at We/fminfter: but the court of B. R. 
will not grant attatchment again{t one for difobeying an 
order made by juitices of affile, or a judge at his chamber, 
except it be entered and made a rule of court; for it is 
no contempt to the court, but to the judge that made the 
order. 1 Lill. Abr. 121. Attachment lies againit attor- 
nies for injuftice, and bafe dealing by their clients, in de- 
laying fuits, &c. as well as for contempts to the court. 
2 Hawk. 144. If affidavits to ground an attachment are 
full as to the charge ; yet if the party being an attorney, 
&c. deny fuch charge by as plain and pofitive affidavits, 
he fhall be difcharged; but if he takes a falfe oath, he 
may be indicted of perjury. Mod. Caf in L. © E: 81. 
Againit fheriffs making falfe returns of writs, and againit 
bailiffs for frauds in arrefts, and exceeding their power, 


Sc. attachment may be had. For contempts againit the - 


King’s writs; ufing them in a vexatious manner; altering 
the tefte, or filling them up after fealed, Sc. attachment 
lies. And for contempts of an enormous kind, -in not 
obeying writs, &c. attachment may be iffued again peers. 
2 Hawk. 152,153. But in fome cafes the court doth 
not generally grant attachments againtt perfons for mif- 
demeanors, but will fend a tipftaif for them, if they live 
near the town. 21 Car. B. R. For perfuading jurors 
not to appear on a trial, attachment lies againit the party, 
for obftructing the Pee of the court. 1 Lil. 121. 
The court of B. R. may award attachments againit any 
inferior courts ufurping a jurifdiction, or acting contrary 
to juftice. Salk. 207. Though ’tis ufual firft to fend 
out a prohibition. Attachment lies for proceeding in an 
inferior court, after a habeas corpus iffued, and a fuper- 
fedeas to flay proceedings. 21 Car. B. R. And attach- 
ment may be granted againft juftices of peace, for pro- 
ceeding on an indictment after a certiorari delivered to 
them toremove the indiétment. 1 Lil. 121. But it doth 
mot lie againft a corporation. Attachment lies againft a 
Jord that refufes to hold his court, after a writ ifued to 
him for that. purpofe, fo that his tenant cannot have right 
done him. New Nat. Br. 6, 27. 


But we apprehend it muft be 


2 Hawk.’ 


An attachment is the proper remedy for difobedience 
of the rules of court; as of thofe. made in ejectment, 
arbitrament, Fe. So where a defendant in account, 
being adjudged to account before the auditors, refufes to 
do it, unlefs they will allow matter difallowed by the 
court before, or where one refufes to pay cofts taxed by 
the matter, whofe taxation the law looks upon as a taxation’ 
by the court. 1 Mod. 21. 1 Salk, 71. 

But an attachment is not ufually granted for difobe- 
dience of a rule of Nif prius, unlefs it be firit made a rule 
of court; nor for difobedience of a rule made by a judge 
at his chamber, ‘unlefs it be entred; nor for difobedience 
of any rule without perfonal fervice. 1 Salé. 84. 

Alfo an attachment is proper for abufes of the procefs 
of the court ; as for fuing out execution where there is no 
judgment, bringing an appeal for the death of one known 
to be alive, making ufe of the procefs of a fuperior oan 
as a ftale to bring a defendant within the jurifdi&tion of 
an inferior court, and then dropping it, ufing fuch pro- 
cefs in a:vexatious, oppreflive, or unjuft manner, with- 
out colour of ferving any other end by it. 2 Hawk. P. 
C. 154. 

Bonka are ufually granted on arule to fhew caufe, 
unlefs the offence complained of be of a flagrant) nature, 
and pofitively fworn to; in which laft cafe the party is_ 
ordered to attend, which he mut doin perfon, as muft 
every one againft whom an attachment is granted; and if 
he fhall appear to be apparently guilty, the court in 
difcretion, on confideration of the nature of the crime, 
and other circumftances, will either commit him imme- 
diately, in order to anfwer interrogatories to be exhi- 
bited againft him, concerning the contempt complained 
of, or will fuffer him to enter into recognizance to anfwer 
fuch interrogatories; which if they be not exhibited 
within four days, the party may move to have the re- 
cognizance difcharged ; otherwife he muft anfwer them, 
tho’ exhibited after the four days ; but in all cafes, if he 
fully anfwer them, he fhall be difcharged as to the at- 
tachment, and the profecutor fhall be left to proceed 
againit him for the perjury, if he thinks fit; but if he 
deny part of the contempts only, and confefs other part, 
he fhall not be difcharged as to thofe denied, but the 
truth of them fhall be examined, and’ fuch  punifhment 
infli€ted as from the whole fhall appear reafonable; and 
if his anfwer be evafive as to any material part, he thall 
be punifhed in the fame manner as if he had confeffed it. 
2-Hawk. P. C. 141. 1 Salk. 84. -6 Mod. 73.2 wien 
178. 

A SAE out of chancery may be had of courfe upon 
affidavit made that the defendant was ferved with a Jub- 
pena, and appeared not; or upon non-performance of 
any order or decree; alfo after the return of this attach- 
ment, that the defendant zon eff inventus, Ge. Attachment 
with proclamation iffues againt him, &c. We. Symb. 
And for contempts, when a party appears, he muft upon 
his oath an{wer interrogatories exhibited againft him ; and 
if he be found guilty, he fhall be fined. But this mode 
of proceeding by examining a perfon accufed, on oath, is 
fuch an inducement to perjury, and fo repugnant to na- 
ture, (by calling on a man to accufe himfelf) that tho’, 
long prattifed, the propriety, if not the legality of fuch a 
procedure may juftly be called in queftion. 

Attachment of privilege is where a man by virtue of his 
privilege calls another to that court whereto he himfelf. 
belongs, and in refpec& thereof is privileged, there ta 
an{wer fome aétion: or it is a power to apprehehend a 
man in a place privileged. Book Entr. 4.31. Corpora- 
tion courts have fometimes power by charter to iflue 
attachments, and fome courts-baron grant attachments ak j 
debt. Kitch. 79. 

Attachment foreign, is an attachment of the goods off 
foreigners, found in fome liberty, to fatisfy their eredi- 
tors within fuch liberty. Carth. Rep. 66. And by the 
cuftom of fome places, as London, Sc. a man may attach 
money, or goods, in the hands of a ftranger.. But a 
foreign attachment cannot be be had when a fuit is de- 
pending i in any of the.courts at Weffminfler ; which makes 
the matter not to be meddled with by any, other court. 
Cro. Eliz. 691. And nothing is attachable but for a 
certain and- due debt: though by the cuftom of London 
money may be attached before due, as a debt; but 
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not levied before due. 1 Nelf. Abr. 282, 
283. 

Foreign attachments in London, upon plaint of debt, are 
made atter this manner; A. oweth B. 100l. and C. is 
indebted to A. 100l. B. enters an ation again A. of 
zool. and by virtue of that action a Serjeant attacheth 
1001. in the hands of C. as the money of A. to the ufe 
of B. which is returned upon that action. The attach- 
ment being made, and returned by the ferjeant, the plain- 
tif. is immediately to fee an attorney before the next 
court holden for the compter; or the defendant may 
then put in bail to the attachment, and nonfuit the plain- 
tiff: four court days mutt pafs before the plaintiff can 
caufe C. the garnifbee, in whofe hands the money was 
attached, to thew caufe why B., fhould not condemn 
the 100/. attached in the hands of C. as the money of 
A. the defendant in the ation (though not in the až- 
tachment) to the ufe cf B. the plaintiff: and the gar- 
nifhee C. may appear in court by his attorney, wage his 
law, and plead that he hath no money in his hands of 
the defendant’s, or other {pecial matter; but the plaintiff 
may hinder his waging of law, by producing two fuf- 
cient citizens to {wear that the garnifhee had either money 
or goods in his hands of <. at the time of the attachment, 
of which affidavit is. to be made before the lord mayor, 
and being filed, may be pleaded by way of eltoppel : then 
the plaintiff muft put in bail, that if the defendant come 
within a year and a day into court, and he can difcharge 
himfelf of the money condemned in court, and. that he 
owed nothing to the plaintiff at the time in the plaint 
mentioned, the faid’money fhall be forth-coming, &c.. if 
the garnifhee fail to appear by his attorney, being warned 
by the officer to ‘come into court to fhew caufe as afore- 
faid, he is taken by default for want of appearing, and 
judgment given againft him for the goods and money at- 
tached in his hands, and he is without remedy either at 
Common law or in equity 3 for if taken in execution, he 
muit pay the money condemned, though he hath not one 
penny, or go to prifon ; but the garnifhee appearing to 


Sid. 327- 


fhew caufe why the money or goods attached in his hands. 


ought not to be condemned to the ufe of the plaintiff, 
having feed an attorney, may plead as aforefaid, that he 
hath no money or goods in his hands of the party’s againft 
whom the attachment is made, and it will then be tried 
by a jury, and judgment awarded, Gc. but .after trial, 
bail may be putin, whereby the attachment fhall be dif- 
folved, but the garnifhee, &c. and his fecurity will then 
be liable to what debt the plaintiff fhall make out to be 
due, upon the action : and an attachment is never tho- 
roughly perfected, till there is a bail, and fatisfaction 
upon record. Privileg. Load. 
` Where a foreign attachment is pleaded to an action, the 
cuftom is to fet forth, that he who levied the plaint fhall 
have execution of the debt owing by himfelf, and by 
which he was attached, if the plaintiff in_ the original 
action fhall not difprove it within a year and a day ; now 
4f the plaintiff in the ation below doth not fet forth 
fuch conditional judgment given Ly the court, ’tis wrong, 
becaufe he doth not* bring his cafe within the cuftom. 
Vide 2 Lutw. 985.' à Gsoiaa gui 
In affumpfit, Sc. there was evidence given, that the 
debt was attached by the cuftom of London before the ac- 
tion brought, and that it was condemned there before. the 
plea pleaded ; and this evidence was given. upon the ge- 
neral ifue zon affump/it, and it being infifted for the de- 
fendant, that this fhould. relate fo as to defeat the plain- 
tiff’s aétion ; it was adjudged, that where there is an 
attachment and condemnation before the action brought, 
it may be given iz evidence upon the general ifue,- be- 
caufe there is an alteration of the property ; but if the 
attachment be only before the action brought, andthe 
condemnation afterwards; the attachment may be pleaded 
in abatement, and the condemnation may be pleaded in 
bar, but fhall not be given in evidence on the general 
ifue; becaufe by the condemnation the property is alter- 
, ed, but not before. : Salk. 280. 
` In dffumpfit, the defendant in difcharge of the note 
upon which the action was brought,. produced the re- 
cord of a Jorciga attachment, wherein the faid debt was 


4 
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attached and condemned ; and Trevor, Ch. Juft. of C. B. 
held this a good difcharge ; but if the plaintiff could have 
fhewed an original precedent to the attachment, fo that 
it might appear, that the court was pofleffed of the ac- 
tion before the attachment, the plaintiff might haye re- 
covered, notwithitanding the debt was attached and con- 
demned; but in this cafe the declaration was between 
the time of the attachment and the condemnation. 1 
Salk. 291. 

Accion of debt, Fc. the defendant pleaded in bar, that 
there was a cu/tom in London to attach the debt before the 
day of payment came ; ef per curiam, fuch a cuftom may 
be good, but to have judgment to recover the debt before 
the day of payment is come, cannot be a good cuftom, 
becaufe the debtee himfelf could not recover in fuch cafe, 
and therefore he who made the attachment fhall not. 
This cuftom was pleaded, that the debtee in perfon, or 
by his attorney, may {wear that the debt is due; but this 
cannot be good as to the attorney : it was agreed, that 
goods might be attached by a foreign attachment, and 
that the value thereof ought to be found before judgment; 
but that this plea was ill, becaufe the defendant did not 
aver it, viz. et hoc paratus eff verificare. W. Jones 406. 

Cafe by adminiftrator, in which the cafe was, that Tenant 
was indebted to the intettate by bound, and the inteftate 
was indebted to Heydon upon a contraét, and that he (the 
adminiftrator) intending to put the bond in fuit againft 
Tenant, he promifed, that if the adminiftrator would 
forbear, &c. he the defendant would pay, We. after- 
wards Heydon brought an action of debt upon the 
contract againft the adminiftrator in London, and the 
money, which Yevant owed to the inteflate was attached 
in Tenants hands; and now the adminiftrator brought an 
action on the promife againit Zexant, who pleaded all 
this matter ; and upon a demurrer it was infifted for the 
plaintiff, that this debt was not attachable by a foreign 
attachment, becaufe the promife being to pay at a day to 
come, refts altogether in damages, and nothing is attach- 
able but a certain and due debt; yed per curiam, this debt 
is attachable, for it is a due and certain debt before the 
premife made, becaufe the promife was to pay the debt 
due to the’ inteftate by bond ; ‘but it might have been 
otherwife if the debt had arifen upon a promife. 1 Roll. 
Rep. 105. 

In an action on the cafe the plaintiff had judgment 
againft the defendant, and he owing 60/. to one G. Dz 
he entered a plaint againft him in London, and attached 
the 6o. in the hands of the faid defendant, againft, 
whom the plaintiff had recoyered as aforefaid, and had 

xecution according to)the cuftom ; afterwards the plain- 

tiff brought a fci. fa. againft the defendant, to thew 
caufe why he fhould not have execution upon the judg- 
ment which he had recovered, to which the defendant 
pleaded the execution upon the attachment ; and upon de- 
murrer,to that plea it was adjudged ayainft. the defen- 
dant, becaufe a duty which accrueth by matter of record, 
cannot be attached by the cujtom of London; for judg-, 
ments obtained in the, kinp’s courts fhall, not be de- 
feated or avoided by fuch: particular cuftoms, they be- 
ing of fo high.a nature, that they cannot be reached by 
attachment. 1 Leow. 295.) (ii! ad ; 

Debtor and creditor being-both citizens of London, the 
debtor delivered feyeral goods to.the Exeter carrier then 
in London, toicarry and deliver,them at Exeter, and the 


debt due to,him from his. debtor); adjudged, that. the 
action fhould be difcharged; becaufe the carrier is. privi- 


‘leged in his perfon and goods,:and not only in the goods 


which are hisown, but in thofe -of other men, of which 
he is in poffeffion, for he is anfwerable for them. 1 Leon. 
189. > : 

ne executor fubmitted: to an award, and the arbitra- 
tors awarded, that the defendant fhould pay the executor 
3504 This money is not’attachable in his hands by any, 
creditor of his teftator, though it is affets in his hands 
when recovered, becaufe it was not due to the teftator 
tempore mortis, and the cuftom of foreign attachments 
extends only to fuch debts. 1 Vent. 111. 
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A fum of money was to be paid at Michaelmas, and it 
was attached before that day; adjudged, that a foreign 
attachment cannot reach a debt before it is due; there- 
fore, though the judgment on the attachment was after 
Michaelmas, yet the money being attached before it was 
due, it is for that reafon void. Cro. Eliz. 184. 

Attachment of the forclt, Is one of the three courts 
held there. Manwocd 90, 99. ‘The lower court is call- 
ed the attachment; the middle one, the /wainmote; the 
higheft, the ju/tice in Eyres feat. The court of attach- 
ment feemeth to be fo called, becaufe the verderors of the 
foreft have therein no other authority, but to receive 
the attachments of offenders againft Vert and Venifon, taken 
by the reft of the officers, and to enroll them, that they 
may be prefented and punifhed at the next juffice feat. 
Manwiood 93. And this attaching is by three means; 
1. By goods and chattels. 2. By the body, pledges, and 


mainprife. 3. By the body only. This court is kept 
every forty days. See Crompton, in his Ccurt of the 
Foreft. 


Betainder, (attinga and attin@ura) Is when a ma 
hath committed treafon, &@c, and after conviction fentence 
is pafled on him: or where a perfon is attainted of treafon, 
and condemned by parliament. 

Aman is attained by appearance, or by procefs: at- 
taindery on appearance is by confeflion, or verdi&, &c. 
Confeffion, when the prifoner upon his indiétment being 
afked whether Guilty or Not guilty, anfwers Guilty, with- 
out putting himfelf upon his country ; (and formerly 
confeffion was allowed before the coroner in fanttuary ; 
whereupon the offender was to abjure the realm, and this 
was Called attainder by abjuration.) Attainder by verdict 
is when the prifoner at the bar pleadeth Not guilty, and 
is found Guilty by the verdict of the jury of life and 
death. And attainder by procefs, (otherwife termed at- 
tainder by default or outlawry) is when the party fieth, 
and is not found, until he have been five times publickly 
called or proclaitiied in the county, on the laft whereof he 
is outlawed upon his default. Staundf. PI. Co. 44, 122, 
182. Alfo perfons may be attainted by at of parlia- 
ment. 

Aas of attainder of criminals have been paffed in feveral 
reigns, onthe difcovery of plots and rebellions, from the 
reign of king Charles Il. when an aét was made for the 
attaifder of feveral perforis guilty of the murder of king 
Charles I. to this time ; among whieh, that for aftainting 
Sir Jobn Fenwick, for confpiring againft king William, 
is the moft remarkable ; it being made to attaint and 
convié him of high treafon on the oath of one witnefs, 
jük after a law had been enacted, That no perfon fhould 


be tried or attainted of high treafon where corruption of 


blood is incurred, but by the oath of two lawful witneffes, 
unlefs the party confefs, tand mute, Fe. Stat. 7 & 8 W, 
3. cap. 3. But in the cafe of Sir Jobn Fenwick, there 
was fomething extraordinary; for he was indicted of trea- 
fon, on the oaths of two witneffes ; though but one only 
could be produced againft him on his trial. 

Attainder of a criminal is larger than conviction; a 
man is convicted when he is found guilty by verdiét, or 


confeffes the crime, before judgment had; but not at- 


tainted till judgment is alfo paffed upon him. r Inf. 390. 
A perfon attainted of high treafon forfeits all his lands, 
tenements ahd hereditaments; his blood is corrupted, and 
he and his pofterity are rendered bafe; and this corrup- 
tion of blood cannot be taken off but by act of parlia- 
ment. Co. Lit. 391. But if one commits treafon, and 
dies before attainder, he forfeits nothing: and one flain 
in open rebellion, fhall forfeit nothing, if he be not at- 
tainted by parliament. 3 Taf. 12. And collateral blood 
may inherit on an attainder ; though the lineal blood is 
barred. If an attainted perfon marries an heirefs, and 
has iffue by her; ’tis faid that iffue fhall inherit, for he 
claims only from the mother. Ferk. Cent. 3. In the 
cafe of felony, where land is given in tail to 4. and the 
heirs male of his, body, under the ftatute of Wefm. 2. and 
he commits murder, or any felony, his heir fhall have the 


land, and the blood is not corrupted : though in cafe. of 


treafon, where the father hath lands, and is aftainted, it 
is otherwife by the 26 H. 8. c. 13. Ibid. 82. Jide 1 & 
FPL M. c. 10. 


fome ftatutes. 


fa&o purged, without any reverfal. 
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Grandfather, father and fon; the grandfather was te- 


nant in tail, the father was attainted of treafon ; here, 


though the blood is corrupted, yet the fon would formerly 
inherit per formam doni; but fince the ftatute 26 H. 8. 
which gives the forfeiture of the lands of tenant in tail for 
treafon, the law is otherwife, and by the attainder of the 
tenant in tail the iffue in tail is barred. 8 Rep. in Dig- 
ley’s cafe. 

In treafon for counterfeiting the coin, although by a 
late ftatute corruption of blood is faved ; yet the lands of 
the offender are forfeited immediately to the king on 
attainder, it being a diftin@ penalty from corruption of 
blood: for the corruption may be faved, and the torfeiture’ 
remain, &c. And accordingly fo it is provided by 
1 Salk. 85. 

Adjudged, that an attainder of felony makes a for~ 
feiture of the eftate to the lord only by way of efcheat 


pro defeGu tenentis, and the not defcending is the confe- — 


quence of the corruption of blood. 1 Sal. 85. 

T. S. having an eftate for three lives, was attainted’ on 
the ftatute 8 & g Will. 3. of treafon for counterfeiting 
the coin, by which ftatute corruption of blood is faved; 
and for that reafon it was a queition, whether the lands 
were forfeited to the king, which were given to Baron 
Lovell as forfeited, who brought a bill in the Exchequer 
to redeem, and had a decree, from which there was an 
appeal to the houfe of lords, where the judges held, that 
in treafon the lands came to the king as an immediate for- 


feiture, which was a diftin& penalty from corruption of 


blood, for the corruption may be faved, and the forfeiture 
ftill remain. 1 Salk. 85. 

Hufband and wife were tenants in /pecial tail; they 
had iffue a fon, the hufband was attainted of treafon, and 
died, the wife continued in poffeffion as tenant in fpecial 
tail, and the fon was reftored by act of parliament, and 
made inheritable to his father, /awing to the king all ad- 
vantages which he might have by the attainder ; the wife 
died ; adjudged, that the father had not any eftate for- 
feitable, for the wzfe being likewife tenant in /pecial tail, 
the eftate furvived to.her, and was not impeached by the 
attainder, and fhe dying, the fon is then inheritable to 
the eftate tail, which might certainly have been barred by 
a common recovery fuffered ‘by the wife, and in fae 
cafe the king would have been bound. 1 Leon. 157. 

Covenant to fiand feifed to the ufe cf himfelf for life, 
remainder to Thomas Palmer, the eldeft fon of his bro- 
ther Jobn Palmer for life, remainder to the eldeft fon of 
Sir Thomas Palmer in tail male, remainder to his own 
right heirs ; afterwards the covenantor was attainted o 
treafon, and executed before the birth of any fon of Tho- 
mas; adjudged, that this attainder was a bar to the after- 
born fon, and that the fee fimple was vefted in the 
crown, difcharged of all remainders. Moor 815. 

Attainders may be reverfed or falfified, (7. e. proved to 
be falfe) by writ of error, or by plea ; if by writ of error, 
it muft be by the king’s leave, sc. And when by plea, 
it may be by denying the treafon, pleading a pardon by 
a&t-of parliament, e. 3 Infi. 232. By a king’s taking 
the crown upon him, all astainders of his perfon are ipfo 
1 Inft. 43. Wood 
17. ` This is a very peculiar dostrine, tho’ the declaration 
of parliament, wiz. made in favour of Henry the 7th. 
the intelligent reader will confider it a moment, a com- 
ment mult appear unneceflary. 

Lands coming to the king by a/tainder of treafon, after~ 
wards granted to another, fhall be holden as if there 
were no attainder. 7 Ed. 4. c. g.i The 8 W. 3. ¢. 5. 
requires Sir George Barclay, major general Holmes, and 
other perfons, to furrender themfelves to the lord chief 
juftice, or fecretaries of itate ; or to be attainted. By the 
13 W. 3. the pretended Prince of Wales is under attainder 
of treafon, &c, And by 1 Geo. 1. c+ 16, the late duke of 
Ormond and others are attainted. And befides thefe atts 
of attainder, we have lately had Sills for infliđing pains and 
penalties, as thofe againft the late b:/hop of Rochefter, e. 
Stat. 10 Geo, 1. In pafling bills of attainder, no evi- 
dence is neceffary. See Evidence. 

Bttachiamenta bonozum, A diftrefs taken upon goods 
or chattels, where a man is {ued for perfonal eftate or debt, 
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by the legal attachidtors or bailiffs, as fecurity to anfwer 
an action. There is likewife atrachiamenta de fpinis S 
éofco, a privilege granted to the officers of a foreft, to 
take to their own ule, thorns, brufh, and wind-fall within 
their precinéts,—Fohn Fitz Nygel, forefter of Bernwood, 
A.D. 1230, debet habere feòidum in Bofco domini regis; 
videlicet attachiamentum de Spinis, de Bofeo Juo, & de Bofco 
qui- vento proftituitur. Kennet’s Paroch. Antiq. p. 209. 
Attaint, (attin#a) Is a writ that lieth after judgment 


againit a jury that have given falfe verdict in any court of 


record, in an action real or perfonal, where the debt or da- 
mages amount to above gos. Srat. 5 & 34 Ed. 3. c. 7. 
Iris called attaint, becaufe the party that obtains it endea- 
vours thereby to ftain or taint the credit of the jury with 
perjury, by whofe verdict he is grieved: and if the verdict 
be found falfe, then the punifhment by the Common law 
was, that the jurors meadows fhould be plough’d up, their 
houfes broke down, woods grubb’d up, and all their 
lands and tenements be forfeited to the crown: but if it 
paffed againft him that brought the attaint, then he was 
to be imprifoned and ranfomed at the king’s will. 
Glarnw. lib. 2. By the Statute 23 H. 8. c. 3. the feverity 
of the Common law is mitigated, where a petty jury is 
attainted ; for that ftatute enacts, That upon untrue ver- 
diéts before judges of record, the thing in demand ex- 
tending to 40/. value, attaints fhall be granted againft 
the petty jury; the procefs to be fummons, refummons, 
and diftrefs infinite, &c, but the defendants may plead, 
they gave a true verdi, Jc. to bar the attaint: and 
the grand jury is to try the verdict of the petty jury on 
the attaint; and if fuch petty jury be found to have given 
an untrue verdict, they fhall each forfeit zo/.. to be di- 
vided between the king and the plaintiff, and incur feve- 
ral fines at the difcretion of the juftices, and be difabled 
to give teftimony in any court. Alfo an attaint fhall lie 
for a perfonal thing under the value of 40/. in manner as 
aforefaid ; but here the forfeiture of each petty juror fhall 
be but 5/. &c. Stat. Ibid. 

It may be material, however, under this head, to ftate 
more particularly, 


I, By and againft whom attaint may be brought. 
Il. In what cafes it will lie. 
Ill. Of the proceedings in attaint. 


I. The party grieved may have writ of attaint againft 
the other party, (whether plaintiff or defendant) and 
againit the jurors, or fuch of them as fhall be then living: 
it is faid any one that is hurt by the falfe verdiét may 
bring this writ ; and if the verdiét be for matter of land, 
the remedy commonly runs with the land, fo that any 
party or privy, as an heir or executor may have it. 
EN. B. 109. Co. Lit. 294. : 

Attaint was brought upon the ftatute 23 H. 8. c.3. againft 
the executors of Sir Jobn Barker, whereas the verdict was 
in a caufe between him and one 4u/fin, and the ftatute 
gives an attaint between rhe parties, and doth not mention 
heirs or executors, yet this attaint was held good; fo an 
executor fhall have reftitution upon the ftatute 21 H. 8. 
tho’ that ftatute does not mention executors. 1 dnd. 24,25. 

Where trefpa/s is brought againft baron and feme, and 
the plaintiff recovers, the baron alone fhall not have attaint, 
for it fhall be brought according to the record. Br. Ba- 
ron-and Feme, pl. 22. Succeffors of a parfon fhall have er- 
ror or attaint of judgment againft the predeceffor. Br. 
Attaint, pl. 110. If a man has ifue a fom by one wenter, 
and a daughter by another, and intails the lands to him and 
his fecond feme, and the heirs of their two bodies, and re- 
covery is had againf? them by falfe oath, the attaint is 
given to the fon and not to the daughter ; per Forte/cue. 
Br. Attaint, pl. 40. None foall have attaint but he that 
may be reftored to the thing loft by the judgment; per 
Bramftone Ch. J. Mar. 210. Reverfioners may have 
an attaint upon a falfe verdi&, &c. againft a parti- 
cular tenant, who fhall be reftored to his poffeffion, 
and the reverfioner to his arrearages. 
¢ 3. This ation muft be brought againft the jurors, 
and the parties to the firft fuit; or if the parties 
be @ead, their heirs, or executors, or-any other for the 
moft part that recovered by the firt judgment. Dyer 201. 
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If all the jurors but one are dead, the action is gone, and 
no attaint can be brought; and where any one dies de- 
pending the fuit, itis gone; but not by the death of the 
defendant that recovered in the firt action. Dyer 139. 
Hob. 227. 


Il. As to the cafes in which an attaint lies. 

Attaint lies where a jury gives verdict contrary to evi- 
dence; and where a judge declares the law erroneoufly, 
judgment may be reverfed; but in this cafe the jury fhall 
be excufed. Vaugh. 145. Attaint lies not for that 
which is not given in evidence; nor upon an inqueft of 
office, &c. or when a thing found is impertinent to the 
ifue. Hob. 53. Co. Lit. 355. And no attaint lieth 
where the king is fole party, and the jury find for him. 
4 Leon. 46. It lies upon a falfe verdi@ given in cafes of 
felony, 6 Rep. in the cafe of pardons; but where the 
queen is fole party, and the jury find for her, no attaint 
lies; aliter where the fuit is sam pro domino rege quam pro 
feipfo. 4 Leon. 46. An attaint may be brought where 
any material falfhood is found, though fome truth may 


| be found with it; as where a jury fhall find a man guilty 


of many trefpaffes, who is guilty but of one trefpafs. So 
if a jury find any thing againft the Common or Statute 
law, that all men are to take notice of, this may make 
them chargeable in attaint. Bro. 44. Hob. 227. 
Where the evidence given to the jury is falfe in part, 
tho’ it be i a point not material, yet this is fufficient ex- 
cufe for their not giving him credit in any other part of 
his evidence, and fo had no caufe to find their verdict 
upon this oath againft tHe party againft whom it was 
given. Cro. Eliz. 309, 310. It lies againft a jury, for 
finding the bond of Edward the bond of Edmond. Palm. 286. 
The jury may be attainted two ways; 1ft, where they 
find contrary to evidence; 2dly, where they find cut of 
the compafs of the allegata. But to attaint them for 
finding contrary to evidence is not eafy, becaufe they 
may have evidence of their own conufance of the matter 
by them, or they may find upon diftruft of the wit- 
neffes, or their own proper knowledge ; but if they find 
upon evidence that does not prove the allegata, there it is 
ealy to fubjeét them to an attaint, becaufe it is manifeft 
that what is fo found is an evidence not correfponding to 
their ifue, and this was the only curb they had over the 


‘| jurors; for the judge being beft mafter of the allegata, if 


they did not follow his direétion touching the proof, they 
were then liable to the danger of an attaint; and there- 
fore fince the judges, from the difficulty of attainting the 
jury have granted new trials, whereby jurors have been 
freed from the fear of attaint, they have taken a great 
liberty in giving verdi@s; but fince the attaint is only dif- 
ufed, and not taken away, "tis neceffary that a certain 
matter fhould be brought before them; and therefore 
in srefpafs, the quantity and value of the thing de- 
manded muft be fo conveniently defcribed, that if the 
jury find damages beyond fuch quantities and value, it 
may be apparently exceffive, and they fubjeét to the attaint; 
and fo on /pecial contra&s, they muft be fet forth fo pre- 
cifely, that if evidence be given of another contrat, and 
not in the allegations, and yet the jury find for the plain- 
tiff, they may be Jubject to an attaint; and were it others 
wile, if the plaintiff had a jury to his turn, and the judge 
fhould direct that the plaintiff be nonfuit, yet if the 
plaintiff would ftand the trial, the judge muft give pofitive 
direétion§ to find for the defendant, there would be no 
means of compelling the jury to find according to the di- 
reCtion of the judge, if they were not under the terror of 
an attaint, if they did otherwife; fo this is the only curb 
that the law ‘has put in the hands of the judges to.reftrain 
jurors from giving corrupt verdiéts. Gilb. H. C: B. 
128. But this doctrine does not imply that a jury are at 
all events to follow the direction of a judge. They are 
to ufe their own difcretion. They are (as every man is) 
fuppofed to know the law, and are therefore judges of the 
law, as well as of the fa. Vide Hawles on Furies. 
Where a jury finds a thing which is out of the iffue, 
there a verdié is void, becaufe they are fworn to try the 
iffue between the parties, according to the evidence given ; 
fo that whatfoever they try befides the ifue, is not per 
juratores ; and therefore if that matter fo tried is falfe, 
I *tis 


FER 


*tis no perjury, nor doth an attaint lie againft them. 
Hob. 53. 


Il. With regard to the proceedings in attaint. 

The procefs to be iflued is directed by the23 H. 8. ¢. 3. 
already mentioned: and by the faid ftatute if any of the 
petit jury appear at the return of the writ of attaint, the 
plaintiff fhall affign the falfe oath of the verdict untruly 
given. And if the defendant, or any of the petit jury 
appear not on diftrefs, the grand inqueft fhall be taken 
by default. 

The petit jury can plead no plea, but fuch as may ex- 
cufe them of the falfe oath. 1 Rol. Abr. 285. 

The petit jury cannot plead that the plaintiff in the 
attaint was tenant after the attaint purchafed. 1 Rol. 
Abr. 285.’ The plaintiff in attaint may not produce 
more witneffes, nor give further matter in evidence, than 
what was depofed in the firftaction ; but the defendant in 
attaint may give new matter in evidence to inforce the firft 
verdict, and the plaintiff fhall have time to difprove it. 
Dyer 59. 1 Nel/. Abr. 288. 1 Rol. Abr. 285. 

In an aftaint the plaintiff cannot give in evidence a 
record which was not given to the petit jury; for they 
were not bound to find it, if it was not thewn to them. 
1 Rol. Abr. 285. 

In the court of King’s Bench and Common Pleas, and the 
court of Huflings of London, attaint may be brought; and 
the plaintiff fetting afide the verdiét, fhall have reftitu- 
tion, &c. ` But if the firft verdict be affirmed, the plain- 
tiff fhall be imprifoned and fined. 11 H. 7. c. 21. 

In attaint the parties and the jury appeared and deman- 
ded oyer of the record upon which the attaint was founded, 
which record being in the Common Pleas, they had i. 
and thereupon the plaintiff affigned the falfe oath; the 
defendants pleaded, that they made a good and lawful 
oath; upon which they were at iffue, and in the fame 
term the record was removed by a writ of error into the 
King’s Bench; adjudged, that notwithftanding it was 
thus removed, the court of Common Pleas might proceed 
if the procefs for the grand jury were returned. Dyer 
‘284. 

Attaint was brought in the Common Pleas againft a 
jury, for a verdiét given in the King’s Bench, where- 
upon the record was removed from that court to the 
Common Pleas, and there the verdict was affirmed ; ad- 
judged, that the plaintiff in the action fhall have execution 
according to the verdiét, for the record is in the King’s 
Bench, and nothing but the zezor thereof in the Common 
Pleas; but if the verdiét had been fet afide, and execution 
had been put upon it before it was fet afide, then the 
court of Common Pleas might have awarded reftitution 
to the party grieved. Cro. Eliz. 371. 

A nonfuit in aftaint is peremptory: and no jupen Jedeas 
is grantable upon attaint. Co. Lit. 227. 

An attaint as well as a writ of error fhall follow the 
nature of the aétion upon which ’tis founded ; fo that if 
fummons and feverance lies in the firft action, it fhall de 
fo likewife in the atraint, but this is not a /uperfedeas as 

a writ of error is ; adjudged likewife, if damages are re- 
Covered againit feveral in an action of confpiracy, all of 
them muft join in an atfaint, and the nonfuit of one of 
‘them fhallnot hurt the reft. 6 Rep. 2 

But adjudged, that where an affife was brought againft 
three coparceners, who all pleaded that there was no tenant 
of the freehold named in the writ, and the jury found 
that two of them were diffeifors and tenants, Jc. and 
that the third had nothing, &¥c. and afterwards they all 
three joined in an ażtajnf, and after appearance the third 
fifter, who was acquitted as aforefaid by the faid ver- 
‘dict, was now nonfyited in the atfaint, in that cafe the 
attaint was abated, becaufe fhe had no caufe to bring 
‘an attaint, for there was no verdict againft her. 1 Leon. 

17> 
? fa an atteint the plaintiff fhall recover againft all the 
jurors, tenants, and defendants, the cofts and damages, 
which he fhall fuftain by delay or otherwife in that fuit: 
and if the defendant’s plea in bar be found againft him, 
the plaintiff will have judgment to be reftored to what he 
Joft,) with damages, by Stat. 11 H. 6. c. 4. and 15 H.6. 
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full age. 


time or term granted for payment of a. debt. 
de libertatibus perquirendis, ann. 27. Ed. NX. 


&%c. may make an attorney to do his fuit. 
c. 10. ' 
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Befides the flatutes abovementioned in the courfe of 
this article, there are others to which it will be fufficient 


barely to refer, as the fubjeét of them is in a great mea- 


fure grown obfolete. See 3 Edw. 1. 
AOI E E 
Cot Zort 37 HIER. seag 

This writ to attaint fo many men, of fuch a foul crime 
is feldom ufed, unlefs the corruption be very grofs and 
apparent: and initead of attaint, where the verditt is fup- 
poied to be given againit evidence, it is now ufual to 
have new trials granted: but an iffue found by verdiét 
fhall be always intended true, until reverfed by attaint, 
according to our old books. Co. Lit. 227. The writ 
of attaint is generally to fummon a jury to inquire if the 
former jurors made a falfe oath, and who were the jury 
of the firit inqueft, &c. and to have them before the lord 
the king, or before the juftices, ce. Fo N. B. 2525 


pagg 
28 Edw. 3, c: 8. 


14 Edw. 2. 
18 Hen. 6. 


ange 


Form of a count in attaint. 


Fury of twenty-four, &c. of tlhe neighbour- 
hood of C. came to recognife whether the 


jurors, by whom a certain inquifition was lately Jummoned 
before the lord the king at Weitminfter, by bill without the 
writ of our faid lord the king, between A.B. and C.D. of 
a certain trefpafs, &c. to the faid A. by the faidC. done, and 
afterwards before the beloved and faithful of our Said lord the 
king, &c. juffices affigned ta take the affifes, 8c. in the county 
aforefaid taken, have made a falfe oath therein, as the faid 
C. grievoufly complaining to cur faid lord the king sewa 
or not, &c. 


Bttainted. See Bttainder. 
Attal Sarifin, The inhabitants and miners of Caras 


wal, called an old deferted mine, that is given over, by 
this name of ażtal Sarifin, i. e. the leavings of the ee 
fins, Saffins, or Saxons. 


Cowel. 
Attegia, (from the Lat. ad and tego) A little hote. 


’Tis mentioned in Ethelwerd, lib. 4. Hifo Angl. cap. 3% 
—Pellunt ingenuos paffim, attegias figunt in oppido. 


Attendant, (attendens) Signifies one that owes a duty 


or fervice to another, or. in {fome fort depends on him. 


Where a wife is endowed of lands by a guardian, Ge. fhe 

fhall be attendant on the guardian, and on the heir at his 

‘Terms dé Leys 

Bttermining, (from the Fr. ker ni Is ufed for a 
Ordinatio 

And in the 

Stat. Wefim. 2. it deems to: fignify the: purchafing or 


gaining a longer time for payment of debts.—Attermi- 
nent .guerentes ufque in proximum parliamentum. 
c. 


Weft. 2. 


ttile, attiliums attilamentum) The rigging or far- 
niture, of a hip. .his word is mentioned in Fleta, liba 
. ¢. 25. Baiellus (i.e. the boat). cum omni onere &F Avcib: 


esas 


Btromare Rem, ‘To. atturn or turn over money at 


goods, wiz, to aflign or: appropriate them to fome particu~ 
lar ufe and fervice. 


*Kennet’s Paroch: Antiq. p- 283. 
Bttoznato faciendo -bel recipiendo, A writ to com- 


mand a fheriff or fteward of a county-court, or hundred — 


court, to, receive and admit an attorney, to appear for the 
perfon. that owes fuit of court. F. N. B. 156. Every 
Perfon that owes fuit to the county-court, court-baron, 
Stat. 20H. 3." 


Attonep, (atturatus) Is he that is appointed by an- 
other man to do any thing in his: abfence. 
Crompt. Furifdid.105. An attorney is either publick, in 
the courts of record,.the King’s Bench and Common Pleas, 


&c. and made. by warrant from his client: or private, : 


upon occafion for any particular bufinefs, who is coma 
monly made by letter of attorney. In antient times 
thofe of authority in courts had it in their power whether 
they would fuffer men to appear or fue by:any other bat 
themfelves : 
the admiffion of attornies : but fince that, attornies have 
been allowed by feveral ftatutes. As by 27 Ed. 1. Ge. 

Attornics 


Weft. Symb ; 


and the king’s writs were to be obtained for _ 
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Attornies may be made in fuch pleas whereon appeal lieth 
not; in criminal cafes there will be no attornies ad- 
mitted, Szat. 6 Ed. 1. An infant ought not to appear 
by attorney, but by guardian; for he cannot make an at- 
torney, but the court may affign hima guardian, 1 Lill. 
Abr. 138. Infants, after they come to full age, may fue 
by attorney, though admitted before by guardian, Ge. 
In action againft baron and feme, the feme being within 
age, fhe muft appear by guardian: but if they bring an 
action, the hufband fhall make attorney for both, 1 
Danu. Abr. 602. And it is faid, that where baron and 
feme are fued, though the wife cannot make attorney, the 
hufband may do it for both of them. 2 Sand. 213. 
One zon compos mentis, being within age, is to appear by 
guardian; but after he is of age he muft do it by 
attorney. 1 Jnf. 135. An ideot is not to appear by 
attorney, but in proper perfon. A corporation cannot 
appear otherwife than by attorney, who is made by deed 
under the feal of the corporation. Plowd. gt. Perfons 
that owe fuit to county-courts, &c. making attornies. 
See Stat. 20 H. 3. ¢. 10. 

Attognies at dat, Are fuch perfons as take upon them 
the bufinefs of other men, by whom they are retained. 

Before the ftatute of Weft. 2, ¢, 10. [13 Ed. 1. A. D. 
1285.] all attornies were made by letters’ patent under 
the great feal, commanding the juftices to admit the 
perfon to be his attorney. Thefe patents, where they were 
obtained, feemed to have been inrolled by a proper officer, 
called the clerk of the warrants; and alfo the courts in- 
rolled thofe patents on which any proceedings were, If 
fuch letters patent could not be obtained, the perfons 
were obliged to appear each day in court in their proper 
perfons.. GUA H.C. P. 32, 33. 

The faid ftatute of We. 2. gives to all perfons a li- 
berty of appearing, and appointing an attorney, as if they 
’ had letters patent ; and therefore the clerk of the war- 
yants received each perfon’s warrant, and upon the war- 
rant itequally appeared to the court, that he had appointed 
fuch a one his attorney to the end of the caufe, unlefs re- 
voked ; fo that on each act there is no occafion: of the 
plaintiff’s and defendant’s prefence, as was ufed before 
that time. This authority continues till judgment, and 
for a year and a day, and afterwards to fue out execution, 
and for a longer time, if they continue execution ; but 
‘if not, the judgment is fuppofed to be fatisfied ; and to 
make it appear otherwife, the plaintiff muft again come 
into court, which he either does by a /cire fac’ or an 
action of debt on the judgment. Gilb. H. C. P. 33- 

Who may make attornies, fee farther 20 H. 3. c 10. 
—12 Edw. 2. c. 1.—7 Ric. 2. c. 14. 

Parties to fines, as well demandant or plaintiff as te- 
nants or defendants, that will acknowledge their right of 
lands unto other in pleas of avarrantia charte, covenant, 
Efc. before the fines pafs, fhall appear perfonally, fo 
that their age, ideocy, or other default (if any be) may 
be difcerned : provided that if any, by age, impotency, or 
cafualty, is not able to come in court, one of the juftices 
fhall go to the party and receive his cognizance, and fhall 
take with hima knight or man of good fame, Barons of 
the Exchequer and juftices fhall not admit attornies, but 
in pleas that pafs before them, and where they be af- 
figned, Referved to the Chancellor his authority in ad- 
mitting attornies, and to the Chief Juttices. Svat. 15 
Edw. 2. flat. 1. 

In refpect of the feveral courts, there are attornies at 
large; and attornies fpecial, belonging to this or that 
court only, An attorney may be a folicitor in other 
courts, by a fpecial retainer: one may be attorney on re- 
cord, and another do the bufinefs; and there are attor- 
nies who manage bufinefs out of the conrts, &c. Anno 4 
H. 4. it was enacted, that the juitices fhould examine at- 
tornies, and remove the unfkilful; and attornies fhall 
fwear to execute their offices truly, &¢. The Stat. 33 
H. 6, was made to reftrain the number of attornies. 
And by 3 Fac. 1. c. 7. Attornies gc. fhall not be al- 
lowed any fees laid out for counfel, or otherwife, unlefs 
they have tickets thereof figned by them that receive fuch 
fees; and they fhall give in true bills to their clients of all 
the charges of fuits, ynder their hands, before the clients 
thall be charged with the’payment thereof ; if they delay 
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their clients fuit for gain; or demand more than their 
due fees and difburfements, the clients fhall recover cofts 
and treble damages ; and they fhall be for ever after dif- 
abled to be attornies: norfe fhall be admitted attornies in 
courts of recard, but fuch as have been brought up in 
the faid courts, or are well praétifed and fkilled, and of 
an honeft difpofition; and no atttorney fhall fuffer any 
other to follow a fuit in his name, on pain of forfeiting 
zo/. to be divided between the king and the party grieved, 
This ftatute, as to fees tocounfel, doth not extend to mat- 
ters tranfacted in inferior courts, but only to fuits in the 
courts of Weffminfter-Hall. Carth, 147. Attornies, &c. 
are to take the oaths to the government, under penalties 
and difability to practice. 13 W.3. cap. 6. 

By the Stat. 12 Geo. 1. cap. 29. If any who hath been 
convicted of forgery, perjury, &c. fhall practife as an at- 
torney or folicitor in any fuit or aétion in any court, the 
judge where fuch aétion fhall be brought hath power to 
tranfport the offender for feven years, by fuch ways, and 
under fuch penalties as felons. 

The aĝ 2 Geo. 2. c. 23. ordains, That all attornies 
fhall be fworn, admitted and inrolled, before allowed to 
fue out writs in the courts at Wefminffer; and after the 
firit of December 1730 none fhall be permitted to prattife 
but fuch as have ferved a clerkfhip of five years to an ats 
torney, and they fhall be examined, fworn and admitted 
in open court; and attornies ‘fhall not havé more. than 
two clerks at one time, ec. every writ and copy of any 
procefs ferved on a defendant, and alfo every warrant 
made out thereon, fhall be indorfed with the name of the 
attorney by whom fued forth ; and no attornies or folici- 
tors fhall commence any action for fees till a month after 
the delivery of their bills fubfcribed with their hands: 
alfo the parties chargeable may in the mean time get fuch 
bills taxed, and upon the taxation the fum remaining due 
is to be paid in full of the faid bills, or in default the 
parties fhall be liable to attachment, Sc. And the at- 
torney is to pay the cofts of taxation, if the bill be re- 
duced a fixth part. There is a penalty of 50/. inflicted, 
and difability to practice, for a¢ting contrary to this fta- 
tute, By the 6 Geo. 2. cap. 27. Perfons having ferved 
five years as clerks to attornies, though not bound by 
contract; or who had been bound, but not ferved five 
years; and fons of attornies that ferved that time with 
their fathers, Fe. were to be fworn and admitted. By 
12 Geo. 2. c. 13. Attornies, &c, that aét in any county- 
court, without being admitted according to the ftatute 
2 Geo. 2. fhall forfeit 207. recoverable in the courts of re- 
cord: and no attorney, who is a prifoner in any prifon, 
fhall fue out any writ,.or profecute fuits; if he doth, the 
proceedings fhall be void, and fuch attorney, &c, is to 
be ftruck off the roll. But fuits commenced before by 
them may be carried on. A quaker ferving a clerkfhip, 
and taking his folemn affirmation inftead of an oath, fhall 
be admitted ay attorney, By the Szat. 22 Geo. 2. c. 46. 
Perfons bound clerks to attornies or folicitors are to caufe 
affidavits to be made and filed of the execution of the ar- 
ticles, names and places of abode of attorney or {folici- 
tor, and clerk, and none to be admitted till the affidavits 
be produced and read in court; no attorney having dif; 
continued bufinefs to take any clerk. Clerks are to ferve 
actually during the whole time, and make affidavits there- 
of. Perfons admitted fworn clerks in Chancery, or ferving 
a clerkfhip to fuch, may. be admitted folicitors. By the 
Stat. 23 Geo. 2. c. 26. Any perfon, duly admitted a fo- 
licitor, may be admitted an attorney, without any fee for 
the oath, or any ftamp to be impreffed on the parchment, 
whereon his admiffion fhall be wrote. 

Attornies of courts, êc. fhall not receive or procure 
any blank warrant for arrefts from any fheriff, without 
writ firft delivered, on pain of fevere punifhment, expul- 
fion, &%c. And no attorney fhall make out a writ with a 
claufe ac etiam bille, &c. where fpecial bail is not re- 
quired by law. Pafch. 15 Car. 2. Attornies are to 
enter and file warrants of attorney in every fuit, on pain 
of to/. and imprifonment. Stat. 32 H. 8. -And the 
plaintiff’s attorney is to file his warrant the term he de- 
clares, and the defendant his the term he appears. 4 & 
5 Ann. Action upon the cafe lies for a client againft his 
attorney, if he appear for him without a warrant; or if 
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he plead a plea for him, for which he hath not his war- 
rant. 1 Lill. Abr. 140.. But if an attorney appear 
without warrant, and judgment is had againft his client, 
the judgmeut ‘fhall ftand, if the attorney be refponfible: 
contra, if the attorney be not refponfible. 1 Salk. 88. 
Action lies againft an attorney for fuffering judgment 
againft his client by mé/ dicit, when he had given him a 
warrant to plead the general ifue: this is underftood 
where it is done by covin. 1 Danv. Abr.185. 
torney makes default in a plea of land, by which the 


party lofes his land, he may have a writ of deceit againtt 


the attorney, and recover all in damages. Jéid. An at- 
torney owes to his client fecrecy and diligence, as well as 


fidelity; and if he take reward on the other fide, or 
caufe an attorney to appear and confefs the action, &c. he 


may be punifhed. Hod.9. 

But action lies not againft an attorney retained in a fuit, 
though he knows the plaintiff hath no caufe of action ; 
he only acting as a fervant in the way of his profeffion. 
4 Inf. 117. 1 Med. 209. 


of Chancery has in fome cafes ordered him to pay the coits. 
iP. Williams 593. 
attorney at all times, pending the plea. 1 Danv. 609. 
And the plaintiff or defendant may not change his attor- 


ney, while the fuit is depending, without leave of the 
court, which would reflect on the credit of attornies; nor 
A caufe is to 


until his fees are paid. Mich. 14 Car. 
proceed notwithftanding the death of an attorney therein ; 
and not be delayed on that account. For if an attorney 
dicth, the plaintiff or defendant may be required to make 
anew attorney. 2 Keb. 275. An attorney, folicitor, 
êc. having fees due to him, may detain writings until 
his juft fees are paid: but if there be no fees due to him, 
the court on motion will compel the delivery of them. 1 
Lill. 148. Any papers may be detained by an attorney 


till the money is paid for drawing them; but he cannot 


detain writings which are delivered to him on a fpecial 
truft, for the money due to him in that very bufinefs, ĉc. 
if he doth, a rule may be obtained that he fhall deliver 


them by fuch a day, or an attachment fhall ifue againft 


him. Mod. Caf. in Law and Equity 306. The court will 


make a rule for delivery of writings when they come to 


the attorney’s hands by way of his bufinefs; and when 


they come to him in any other manner, the party muft 


bring his action. 1 Salk. 87. Attornies have the privi- 
lege tofue and be fued only in the courts at We/?min/ter, where 
they praétife: they are not obliged to put in fpecial bail, 


when defendants ; but when they are plaintiffs, they may 


infift upon fpecial bail in all bailable cafes. 1 Vent. 299. 
Wood's Inft. 450. And they fhall not be chofen into of- 
fices, againft their Wills. See Privilege. 

Attoznep of the Duchy Court of dancafker, (astur- 


natus curiae ducatus Lancaftrie) Is the fecond officer in that 


court; and feems for his {kill in law to be there placed as 
affifor to the chancellor, and chofen for fome fpecial trutt 
repofed in him, to deal between the king and his tenants. 
Gowel. 

Attorney General, Is a great officer under the king, 
made by letters patent. It is his place to exhibit informa- 
tions, and profecute for the crown, in matters criminal ; 
and to file bills in the Exchequer, for any thing concerning 
the king in inheritance or profits; and others may bring 
bills againft the king’s attorney. His proper place in 
court, upon any {pecial matters of a criminal nature, 
wherein his attendance is required, is under the judges, 
on the left hand of the clerk of the crown: but this is 
only upon folemn and extraordinary occafions ; for ufually 
he does not fitthere, but within the bar in the face of the 
court. Mich. 22 Car. B. R. 

Bttoznment, (attornamentum, from the Fr. tourner) 
Signifies the tenant’s acknowledgment of a new lord, on 
the fale of lands, ĉc. As where there is tenant for life, 
and he in reverfion grants his right to another; it is ne- 
ceflary the tenant for life agree thereto, which is called 
attornment. It gives no intereft, but only perfects the 
grant of another: and tenant in tail is not compellable to 
attorn, on the reverfion being granted; he having an 
eftate of inheritance. 1 Inf. 316, 319. This attorn- 
ment is in deed, or in law; voluntary and compulfory ; 


If an at- 









Though where an attorney 
or folicitor is found guilty of a grofs negle& ; the court 


He who is attorney at one time, is 
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and may be made, as fet down by Littleton, in thefe words, 
viz. J attorn to you by force of the grant, or I agree to the 
grant, or I become your tenant, (Jc. Or by any words or 
aét which import an affent to the grant. Litt. 551. 1 
Dany. 623. It may be made by payment of a penny 
rent, &c. to the grantee. 1 Jnf?. 309. Where an eftate 
is granted to one for life, remainder to another in fee, 
attornment to the tenant for life is good to him in re- 
mainder. 1 Jn/. 312. By feoffment of a manor, the 
fervices do not pafs without attornment. 1 Danv. Abr. 
612. But if a perfon comes to an eftate by recovery - or 
where a fine is levied of lands; or by deed of bargain and 
fale inrolled, according to the ftatute, there needs no at- 
tornment, they being in by the Svat. 27 H. 8. c. ró. 
And if a reverfion be devifed by will to another, the 
eftate paffeth without attornment. 8 Hen. 6. This was 
a large head in our Common law ; but now much of this 
learning is out of ufe. And bya late ftatute, it is enacted, 
That all grants and conveyances of manors, lands, rents, 
reverfions, &c. by fine, or otherwife, fhall be good with- 
out the attornment of the tenants of fuch lands, or of the 
particular tenant upon whofe eftate any fuch reverfion, 
&c. fhall be expectant or depending: but notice muft be 
given of the grant, to the tenant; before which he fhal! 
not be prejudiced by payment of any rent to the grantor, 
or for breach of the condition for non-payment. Svat. 
4 Anne. 16. f.9 And attornments of lands, &c. made by 
tenants to ftrangers fhall be void, and their landlord’s 
poffeffion not affected thereby: though this fhall not ex- 
tend to vacate any attornment made purfuant to a kee F 
mentatlaw, or with confent of the landlord; or on 
forfeited mortgage, &c. by 11 Geo. 2. ¢. 19. 

Bttrapper, (Fr.) Taken, or feized. Law Fr. Dia. 

Bvage, or avifage, A rent or payment by tenants of 
the manor of Writtel in Efex, upon St. Leonara’s day, 6 
November, for the privilege of pawnage in the lord’s 
woods, viz. for every pig under a year old, an half- 
penny; forevery yearling pig, one penny; and for every 
hog above a year old, two-pence, 

Bvantagium, Profit and advantage.—Walterus Caz- 
tuar. archiep. ad feodi firmam tradidit Johanni de B. terras 
in, Se. cum omnibus Juis utilitatibus ae avantagiis inde pro- 
wenientibus. Regit. Eccl. Chrifti Cantuar. MS. anno 
rr Ed. 2. 

Buttionarii, avxionarii, Sellers, regrators, or retailers. 
Placit. Parl. 18 Ed. 1.. But more properly brokers. 

Burience Court, (curia audientie Cantuarienfis) Is a 
court belonging to the archbifhop of Canterbury, having 
the fame authority with the court of arches, though infe- 
rior to it in dignity and antiquity. It is held in the 
archbifhop’s palace; and in former times the archbifhops 
were wont to try and determine a great many ecclefiaflical 
caufes in their own palaces ; but before they pronounced 
their definitive fentence, they committed the matter to be 
argued by men learned in the law, whom they named 
their auditors: and fo in time it grew to one fpecial man, 
who at this day is called canfarum negotiorumque audientiæ 
Cantuarienfis auditor ofncialis. And to the office of auditor 
was formerly joined the chancery of the archbifhop, which 
meddleth not with any point of contentious juri{diction ; 
that is, deciding of caufes between party and party, but 
only fuch as are of office, and éfpecially as are voluntarie 
jurifdidionis, as the granting the cuftody of fpiritualties, 
during the vacancy of bifhopricks, inftitutions to bene- 
fices, difpenfatiohs, &c. but this is now diftinguifhed from 
the audience. The auditor of this court antiently by 
{pecial commiffion was vicar general to the archbifhop, in 
which capacity he.exercifed ecclefiaftical jurifdiétion of 
every diocefe becoming vacant within the province of 
Canterbury. 4 Inf. 337. But now the three great offices 
of official principal of the archbifhop, dean or judge of 
the peculiars, and official of the audience are, and have 
been for a long time paft, united in one perfon under the 
general name of dean of the arches, who keepeth his court 
in Dogtors Commons hall. Yohnf 254: 

The archbifhop of Yoré hath in like manner his court 
of audience. Jobn/: 255. 

Audiendo € terminando, A writ, or rather a com- 
miffion to certain perfons, when any infurrection or great 

4 : riot 





riot is committed in any place, for the appeafing and pu- 
nifhment thereof. F.N.B. 110, See Oyer and Terminer. 

Audita Querela, Is a writ that lies where a man hath 
any thing to plead, but hath nat a day in court to plead it: 
And it is ufually brought where one is bound in a ftatute 
merchant, ftatute ftaple, or recognifance, or judgment is 
given againft him for debt, and his body in execution there- 
upon, at the complaint of the party, upon fuggeftion of 
fome juft caufe why execution fhould not be granted; asa 
releafe, or other exception. This writ is granted, by the 
Jord chancellor to the juftices of either bench, willing 
them to grant fummons to the county where the creditor 
lives, for his appearance before them at a certain day, 
F. N. B. 102. To writs of execution the defendant 
cannot plead; fo that if there be any matter fince the 
judgment, to difcharge him of the execution, he is to 
have audita querela; upon which, the juftices fhall hear 
the complaint, and do right: and audita querela cannot 
be brought on a releafe, until judgment is entered of re- 
cord. 1 Mod. 111. 

An axdita querela is in nature of a fait in equity, 
where a perfon is charged with a debt that is paid, or be- 
ing releafed, &c. 2Cro.29. And there muft be a 
charge and burthen come, or coming upon the party that 
is to have it, of which he ought by law to be difcharged ; 
and then it is to be in fuch a cafe wherein he hath no 
other way to relieve himfelf. 2 Cro. 29, 1 Cro. 44. 
And it may be brought againft the profecutor himfelf, 
and fometimes againit him and others that ought to bear 
part of the burthen with him. Kelw. 25, > 

On a ftatute, the conufor or his heir may bring audita 

uerela, before execution is fued out; but this may not 
-be done by a flranger to the flatute, or a purchafer of the 

land. .1 Dany. Abr. 630. 3 Rep. 13. If a leffee co- 
venants for him and his affigns to repair, and the leffee 
_affign over, and the covenant is broken; if the leffor fues one 
of them and recovers damages, and then fues the other, he 
may bring audita querela for his relief. Bro. 74. 
And where a man hath goods from me by my delivery, 
and another takes them from him, fo that he is liable to 
both our fuits; and one of us fue and recover apainft him, 
and then the other fues him, his remedy is this writ. 
Dyer 232. One binds himfelf and his heirs in an obli- 
gation, if the obligee recover of the heir, and after fue 
the executors for the fame caufe, &r. they may have the 
writ audita querela. Plowd. 439, If two joint and fe- 
veral obligors are fued jointly, and both taken in execu- 
tion, the death or efcape of one will not difcharge the 
other, fo as to give him this action ; but if fuch obligors 
be profecuted feverally, and a fatisfattion is once had 
againit one of them, or againft the theriff upon the efcape 
of one, the other may have it. Hod. 58. 5 Rep. 87. 
Judgment is had againft a fheriff on an efcape of a 
_ perlon in execution, and after the firft judgment is re- 
verfed for error, the fheriif fhall have relief by ayudita 
querela, 8 Rep. 142. If the plaintiff hath had fatisfac- 
tion againft one trefpafler, and he proceed to require it 
againft the other, he fhall have this writ. Hob. 66. 
And where there is judgment againft three, and one of 
them taken in execution, they may all join in audita que- 
rela, when they have caufeto have the fame. 3 Cro. 443. 
A plaintiff, that fues an adminiftrator, has his letters of 
adminiftration revoked; the defendant muft be relieved 
by andita querela, for he cannot plead it. Style 417. 
_ If one accepts of a leffer fum of money for a greater 
debt, and after the day, and yet fues the bond; this 
writ will not lie, becaufe it lieth only where a difcharge 
is in law. Trin. 18 Fac. 1. B. R. It may be brought 
by an infant in the King’s Bench or Common Pleas, to avoid 
a ftatute acknowledged by him whilft he was within age, 
1 Cro, 208. 

If 4. being within age becomes bail for B. and after 
two fcire fa. and nihil returned, judgment is given againit 
A. &e. he may have an audita querela, and avoid the re- 
cognizance, and {o the judgment thereupon of confequence 
> fhall be avoided, Yelv. 155. * 

But if 4. being within age enters into a bond to B. 
who procures C, without any warrant, to appear for A. 
and confeffes a judgment thereupon, yet Æ. fhall not 
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have an aadita querela, but he muft take his remedy by 
action of di/ceit againft the attorney. Cro. Fac. 694, 

If a ftatute be acknowledged to two, of which one is 
an infant, and they make a defeazance, and after fue 
execution contrary to it, an audita querela fhall be brought 
againft both ; for it does not appear within the deed that 
he was an infant; alfo the deed of an infant is only 
voidable, and peradventure he will affirm it. 1 Rol. Zr, 
312, 

The writ of audita querela may be had, where a'recog- 
fance or ftatute entered into is defective, and not good; 
or being upon an ufurious contract, by durefs or impri- 
fonment, or where there is a defeafance upoh it, i 
Moor, ca. 1097. 1 Brownl. 39. 2 Bulft. 320. So 
upon fhewing an acquittance of the cognifee; on a fugi 
geftion that he had agreed to deliver up the ftatute. 1 
Rol. 309. Where one enters intoa ftatute, and after fells 
his lands to divers purchafers ; or judgment is had againft 
aman, who leaves land to feveral heirs, ĉe., and one of 
the purchafers, or one heir alone is charged, he may have 
this writ againft the reft to contribute to him, 3 Rep. 44. 
2 Bulft. I 5. 

If tenant in tail acknowledges a ftatute and dies, and 
the conuzee fues execution againft the heir, he may avoid 
it by affife, without being put to his audita querela. I 
Rol. Abr. 304. 

So if a diffeifor acknowledges a ftatute, and the diffeifee 
enters, the conufee extends the land, the diffeifee is not 

ut to his audita querela to avoid the extent; the conufor 
favi only a tortious and unlawful feifin of the land, and 
confequently no power to charge it. 1 Rol. 4br. 304. 

But if 4. be tenant for life, remainder to B. his fon in 
tail, and Æ. enters into a recognizance to Ĝ. and dies; Cs 
brings a /c7. fac, and B. is returned heir and tertenant, 
and warned, but makes default; he can have no auditaz 
querela to avoid this execution, becaufe he had a day 
given him in court to fet afide the recognizance, and it 
was his folly not to appear when warned. Raym, 1 9 1 
Sid. 54. ; , 

Whire a ftatute or recognifance is acknowledged be- 
fore one who hath not power to take it, and afterwards the 
cognifor makes a feoffment of the land to another, and 
the cognifee taketh out execution, in fuch cafe the feoffee 
may have an gudita querela, and avoid the execution, 
Dyer 35» 27. > ; 

If 4. enters into a ftatute to B: and pays the money 
at the day affigned, upon which the ftatute is cancelled, 
and after B. forges a new ftatute in the name of 4. in 
this cafe 4. may relieve himfelf by agdita querela; for 
the forged ftatute having all the effentials of a true one, 
the court was obliged to look on it as fuch till the con- 
trary appeared, which the conufor could not fet forth be- 
fore execution, having no day to appear judicially in 
court, and therefore is put to this writ to avoid the exe- 
cution founded on the injuftice of the pretended conufee, 
F. N. B. 104, 

If the conufee of a ftatute, upon agreement with the 
conufor, delivers up the ftatute in lieu of an acquittance, 
and after fues execution, and the conufor prays a rez 
extent, becaufe that the land was extended too low, and 
has it granted him, he fhall never avoid the extent by 
audita querela ; becaufe by his praying the re-extent he 
admits the ftatute good and executory, 1 Rol. Abr. 313, 

If upon an elegit tlie fheriff takes an inquifition, and 
there are fevilat lands found fubjeét to the.extent, and 
feveral values found, and the fheriff returns, that he has 
delivered fome of the lands in particular for the moiety, 
where it appears according to the values found, that an 
equal moiety is not delivered to the party who recovered, 
but more than a moiety; yet this is not void, nor is it a 
diffeifin by the entry, but only voidable by audita querela, 
1 Rol. Abr. 305. 

If a man in execution upon a judgment for debt or da- 
mages, be delivered out of execution by the fheriff or 
gaoler who hath him in execution, with the affent of him 
at whofe fuit he is in execution, and after, by colour of 
this judgment, he takes him again and puts him in prifon, 
an audita querela lies upon this matter, and thereupon he 
fhall be delivered. 1 Rol. Abr. 307, 

? But 


wp 


But if 4. be in execution at the fuit of B. and after 
A. efcapes with thé confent of the sheriff, and after Z. 
returns to the prifon, and the-fheriff keeps him in prifon 
upon the faid execution, 4. fhall not be difcharged by 
audita querela, for B. has it ftill in his eleétion to have 
him in execution at his fuit, and fhall not be compelled 
to take his remedy againft the fheriff for this voluntary 
efcape, who perhaps may be worth nothing. 1 Rol. Abr. 
307. 

If a ftatute be made to baron and feme, and they make 
a defeafance, and fue execution contrary to it, the audita 
querela hall be brought againft both, although the defea- 
dance be void as to the wife ; for this aétion is in lieu of 
an anfwer of the execution, which is fued by both; and 
this is all one as if the baron alone had made the defea- 
fance, which would have been a fufficient difcharge. 1 
Rol. Abr. 312. 

If a ftatute be acknowledged to a feme fole and 7. S. 
and after the feme takes hufband, and F.S. releafes, and 
after execution is fued, the audita quérela may be brought 
againit the baron and feme and J. S. 1 Rol. Abr. 312. 

‘If two executors fue execution for damages recovered 
by the teftator, where one hath releafed, an audita querela 
lies againft both. 1 Rol. Abr. 312. 

If 4. conufee of a ftatute releafes to the tenant all 
right, intereft, and demands, together with all fuits and 
executions, and afterwards fues execution, the tertenant 
fhall have an audita querela to fet afide this execution. 
Cro. Eliz. 40.. 1. And. 133. 

So in. trefpafs or other ation, if it be found for the 
plaintiff by mif prius, and after, before the day in bank, 
the plaintiff releafes to the defendant, and after judgment 
is given for the plaintiff, the defendant fhall have an 
audita querela upon this matter; becaufe he could not 
plead the releafe at the day in bank. 1 Rol. Abr. 307. 

In an audita querela, the procefs is a venire facias, 
diftringas, alias, pluries, and if non eff inventus be re- 
turned, or that he bath nothing, the plaintiff fhall have a 
capias againft the defendant. F. N. B. 104. Dyer, 
29745051 

If an audita querela is founded on a record, or the per- 
fon bringing it is in cuftody, the procefs upon it is a /cire; 
facias but if founded on matter of fact, or the party is at 
large, then the procefs is a venire. 1 Salk. 92: 

And if there be a default by the defendant upon a 
feire feci; or two nikils- returned, the plaintiff fhall have 
judgment. 1 Salk. 93. But, where an audita querela 
is {ued guia timet, and the party is at large, there fhall 
never bea fcire facias. 1 Salk. 92. 

Adjudged, that where the party hath fome matter 
which he might have pleaded to the /ci» fa. in his dif- 
charge, and two zibils are returned, and judgment 
againit him, the court will relieve him upon motion, 
without putting him to bring an audita querela. 1 Salk. 93. 

An audita querela fhall be granted out of the court, 
where the record, upon which it is founded, remains, or 
it may be returnable inthe fame court. F.N.B. 105. 6. 
And therefore if a man recover in B. R. or C. B. the 
defendant havirig a releafe after judgment, and before 
execution, fhall fue the audita querela out of B. R. or 
C: .B. where the record is. F.N.B.105. So, if’a 
recognizance be acknowledged in C. B. and execution 
be fued upon it after releafe, the defendant fhall fue the 
audita querela out of C. B. F. N. B. 105. But an 
audita querela may be by original, and upon a judgment 
in C. B. It goes out of chancery returnable in C. B. 
FNS B 105. 

- The writ of audita querela fhall be allowed only in open 
court.’ 1 Bul. 140. 2 Bul. 97. 2 Show. 240. 

Upon audita querela brought, a /uper/edeas fhall go to ftay 
execution: and the judgment in this ation is to be dH- 
charged of execution. Hob. 2. If an audita querela be 
unduly gotten, upon a falfe furmife, it may be quafhed. 
1 Bulf. 140. This writ lies not after judgment upon a 
matter which the party might have pleaded before. Cro. 
Eliz. 35. A bare furmife is not fufficient to avoid a judg- 
ment: but generally fome fpecialty muft be fhewn. Cro. 
Jac. 579. Upon a releafe or other deed pleaded, no 
Juperfedeas will be granted till the plaintiff in the audita 
querela hath brought his witneffes into court to prove the 


deed: and if execution be executed before, bail is to be 
put in by allowance of the court. 1 Lil]. Abr. 151. 

Upon a motion for an allowance of an audita querela, 
it was held, that bail muft be given in court, and not 
elfewhere, unlefs in cafes of neceffity, to be allowed by 
the court, and then it may be put in before two judges, 
Palm. 422. 

And by bail the party is in cuftody of the law, and if 
he make not out his audita querela, he muft render his 
body in execution again, or pay the debt for which he is 
in execution, or elfe his bail muft pay it. If after judg- 
ment againft bail, the judgment againft the principal is 
reverfed, or the money paid by the principal; the bail 
may have audita querela. Cro. Fac. 645. 8 Rep. 143. 
And it may be brought by the bail to avoid an execution 
againft them, where no procefs is fued forth againft the 
principal in his life-time, &c. Gold/b. 174. Wherea 
plaintiff in audita guerela gets judgment, he fhall have 
reftitution of his goods, though taken in execution before 
the writ brought. Sid. 74. , 

A man nonfuited in an audita querela, may have a new 
writ. F. N. B. 104. When lands are extended on any 
ftatute, &c. before the time, audita querela. lieth. 22, 
46 E. 3. A writin the nature of an audita querela, has 
been made out returnable in B. R. on a fpecial pardon, 
fetting forth the whole matter. Fenk. Cent. 109. And 
in fome cafes after a judgment, the court will relieve 
the party on motion, without audita querela. 1 Salk. 
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A writ of audita querela. 


EORGE the Third, &c. To our juftices affigned to 
Cz hold pleas before us, greeting. We having received 
information, by the grievous complaint of A. B. That 
whereas C. D. in Eafter term, &c. and now hath to the 
damage of the faid A. &c. wherefore the faid A. bath be- 
Sought us to provide him relief, and being unwilling that the 
Jaid A. foould be any ways injured, and defirous that what 
is right and juft fhould be done in this cafe: We command 
you, that in order to hear the complaint of the faid A. you 
call before you the aforefaid parties, and Juch others as it 
feall Jeem meet to you to convene; and having beard the 
aforefaid parties, and their feveral reafons, you caufe to be 
done full and fpeedy juftice to the faid parties, which of 
right, and according to the laws and cuftoms of our kingdom, 
you fall fee ought to be done. Witnefs, &c. 


Buditoz, (Lat.) Isan officer of the king, or fome other 
great perfon, who examines yearly the accounts of all 
under- officers, and makes up a general book, which thews 
the difference between their receipts and charge, and 
their feveral allowances, commonly called allocations : 
as the auditors of the excheguer take the accounts of thofe 
receivers who colleét the revenues. 4 Jn/?.106. Receivers - 
general of fee-farm rents, &Jc. are alfo termed auditors, 
and hold their audits for adjufting the accounts of the 
faid rents at certain times and places appointed. And 
there are auditors affigned by the court to audit and fettle 
accounts in actions of account, and other cafes, who are 
proper judges of the caufe, and pleas are made before 
them, &Jc. 1 Browznl. 24. 

Audito: of the Receipts, An officer of the exchequer, 
that files the tellers bills, and having made an entry of 
them, gives the lord treafurer, &c. weekly, a certificate 
of the money received: he makes debentures to the tellers, 
before they pay any money; and takes their accounts: he 
alfo keeps the d/ack bock of receipts, and the treafurer’s 
key of the treafury, and feeth every teller’s money locked 
up in the treafury. 4 In/f. 107. N 

Buditozs of the Jmpzeft, Are officers in the exchequer, 
who have the charge of auditing the great accounts of the 
king’s cuftoms, naval and military expences, of the mint, 
ésc, and any money impreffed to men for his majefty’s 
fervice. Pra&. Excheg. 83. s 

ADuditores, Is the fame with audientes, 7. e. the cate- 
chumens, or thofe who were newly inftruéted in the 
myfteries of the chriftian religion before they were ad- 
mitted to baptifm ; and auditorium is that place in the 
church where they ftood to hear, and be inftruéted. 

Tis 
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Tis what we now call zavis ecclefie: and in the pri- 
mitive times, the church was fo firié in keeping the 
people together in that place, that the perfon who went 
from, thence in fermon time was excommunicated. 
Blount. 

Mucnage. (from the Lat. avena) A certain quantity of | 
oats paid by a tenant to his landlord as a rent, or in lieu | 
of fome other duties. $ 

ABvenoz, (avenarius, from the Fr. avoine, i. e. oats) 
Is an officer belonging to the king’s ftables, that provides 
oats for his hories: he is mentioned 13 Car. 2. cap. 8. 

Dventure, Adventures or trials of {kill at arms, and 
fignifies military exercifes on horfeback.—_4//a de armis 
36 Hen. 3... Bradys Append. Hif. Eng.-250. And ’tis 
mentioned in ddit. Mat. Parif.p.149. Quod nulli-con- 
veniant ad turniandum, vel burdandum nec ad alias quaj- 
cunque aventuras. 

Brveuture, (oped adwenture) A mifchance canfing 
the death of a man: where-a perion is iuddenly 
drowned, or killed by any-accident, without felony. 1 
Infl. 391. 

Avera, (quafi overa, from the Fr. ouvre and ouvrage; 
welut opevagium) fignifies a day’s work of a ploughman, 
formerly valued at 8d, It is found in domefday. 4 Int. 
269. 

Average, (averagium) Is faid to fignify fervice which 
the tenant owes to his lord by horfe or carriage: but it 
is more commonly ufed for a contribution that merchants 
and others make towards their loes, who have their 
goods cai into the fea for the fafeguard of the fhip, or of 
the other goods and lives of thofe perfons that are in the 
fhip, during atempeft. It is in this fenfe called average, 
becauie it is proportioned and allotted after the rate of 
every man’s goods carried. By the laws of the fea; in a 
ftorm, when there is an extreme neceility, the goods, 
wares, guns, or whatfoever elfe is on board the fhip; 
may (by confulting the mariners) be thrown,over board 
by the malter, for the prefervation of the fhip ; and it 
fhall be made good by average and contribution. Mo. 
297. But if the mafter takes in more goods than he 
ought, without leave of the owners and freighters, and a 
ftorm arifeth at fea, and part of the freighters goods are 
thrown over board, the remaining goods are not fubject 
to.average ; but the maker is to make good the lofs out 
of his own eftate: and if the fhip’s gear or apparel be 
loft by ftorm, the fame is not within the average. Leg. 
Rhod. If goods are caft over board before half the voyage 
is performed, they are to be eftimated at the price they 
cot: but if they.are ejected afterwards, then at the 
price as the rc are fold at the port of arrival. Leg. 
Oleron. Where goods are given to pirates by way of com- 
pofition to fave the reft, there fhall be average; by the 
civil law. . Moor 297. Average is likewife a fmall 
duty, paid .to maiters of fhips when goods are fent in 
another man’s fhip, for their care of the goods, over and 
‘above the freight Paying fo much freight for the faid 
gods, with primage and average accuftomed.. Words in 

bills of lading. 

Boerage of Cozn fields, The ftubble or remainder of 
ftraw and grafs left in corn fields after the harveft is car- 
ried away. In Kent it is called the gratten, and in other 
parts the roughings, Se. 

Wher Coz, Is a referved rent in corn, paid by farmers 
and tenants to religious houfes: and fignifies by Sommer 
corn.drawn to the lord’s granary, by the working cattle 
of the tenant... ’Tis fuppofed that this cutom was owing 
to the Saxon cyriac /ceat,. church feed, a meafure of corn 
brought to the prieit annually on St. Martin’s day, as an 
oblation for the firft-fruits of the earth : under which title 
the religious had corn rent paid yearly ; as appears by an 

. Inquifition of the eftate of the abbey of Glaftenbury. A. D. 
1201. 
= Bber Land, Seems to have been fuch lands as the 
tenants did plough and manure, cum averiis Juis, for the 
proper ufe of a monattery, or the lords of the foil. Mon. 
Angl. 

‘Bock Penny, (or average peny) Money paid Drai: 
the.king’s averages or carriages, or to be freed thereof.— 
Aver peny hoc oft, quietum effé de diver, fis HNS pro ave- 

_ ragiis hey, regis, Ratftal, 
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Aver Hilver, A ciftom or rent formerly fo called! 
Cowel. ca 

~Bveria;, Cattle: Spelman deduces the word from the Fr. 
ouvrer, to work, as if chiefly working cattle: though 
it feems to be more probably from avoir, to have or pof- 
fefs : the word .fometimes including all perfonal eftate, 
as catalla did all goods ard chattels. . This word is ufed 
for oxen or horfes of the plough; and in a general fenfe 
any cattle: Homines per averia fua, viz. Equos © boves, 
ES affrosgraviter diftrixit. W. Thorn, in Ed, 2. ’Tis uled 
in the fame fénfe in W. 2. c: 18. Averia elongata; fee 
Elcngata: 

Bveriis Captis itt Cithernam, A writ for the takih 
of cattle to his ufe, who hath cattle unlawfully diftrained 
by another, and driven: out of the county where they 
were taken, fo that they cannot be reéplevied by the fhe- 
vith Reg. Orig. 82. If the cattle are put into any ftrong 
place in the fame county; the fheriff may take the pofé 
comitatus, and break into it; to make the replevin. But 
when they are driven out of the county; he hath no 
authority.to-purfue them. Vide i & 2 P. © Mic. 12. 

Averment, (verificatio, from the Fr. averer} iv ei veri- 

ficare, tefari) Is an offer of the defendant to make good 
or juitily an exception pleaded in abatement or bar of the 
plaintiffs aétion : and it ‘ignifies the act, as well as the 
offer of juftifying the exception ; and not only the form; 
but the matter thereof. Co. Litt..362.  Averment is either 
general; or particular; general, which concludes every’ 
plea; Wei or is in bar, or in a replication, or other plead- 
ings, containing matter affirmative, and ought to be with 
thefe words; Et hoc paratus eft verificare; Fe. Particular 
averment is-when the life of ‘tenant for life; or of tenant 
~in tail; &c: is averred. © Ibid. 
/ In replevin the defendant made cognifance as bailiff to 
baron and feme, he being Jeifed in right-of the feme for 
rent in aretro exiften’.; the plaintif demufr’d {pecially ; 
for that the life of the wife was not averr’d. But Hale’ 
Ch. J. held; that the rent in retro exi/ten’ is quafi 
an averment, and after verdi@, or upon a, general 
demurrer, had been good ; 3 and Twifden and Wild held 
it good enough on a fpecial demurrer, whith Hale 
doubted, and judgment was for the avowant. 2 Lew. 
88. 

He that claims chate from tenant for life, or in tail, or 
from: parfon of a church, ought to aver his life. Br. 
Eftate, pli 18. 

Where one thing is to be done in ri confideration of an-. 
other; on contraéts, € ci there muft be an averment of 
performance, but where there is promife againit promife, 
there needs no avérment; for each party hath ‘his action. 
1 Lew. 87. The ufe of averment being to afcertain what 
is alledged doubtfully; deeds may fometimes be made 
good by averment; where.a perfon is not certainly named ; 
but when the deed itfelf is void for incertainty, it cannot 
be madé good by averment. 5 Rep. 155. Averment. 
cannot be made againft a record, which imports. if itfelf 
an uncontrolable verity. 1 In/t. "26: 

Where a /ratute is recited, -there one may not aver that 
there is no fuch record; for generally an averment, as 
this is, doth not lie apainft a record; fora record ‘is 4 
thing of folemn and high nature, but an averment. is 
but the allegation of the party, (21 Car. B. R.) and 
not fo much credit in. law to be given to it. Zil P. Re 
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Where D. has appeared as an attorney for A. in an 
ation brought by 4. againft B. it cannot be affigned for 
error, that D. was not an attorney, OF that there is xo Juch 
perfon in'rerum natura; for it is againft the record ; and 
the admittance of him for an attorney by the court, makes 
him an attorney, if he was not’an attorney before this 
admittance ; in a writ of error brought in this fuit, and 
error afligned ut /upra, the defendant in the writ of error 
inithis cafe pleads in nullo eff erratum this does not con- 
fefs that he was not an‘ attorney ; but this plea eff quafi 
a demurrer} that thig is not an error at all ; adjudged and 
affirmed in errors: ' Fenk? 232. 

Averment’ lies not’ againft the proceedings of a court of 
record. 2 Hawk. P: Ci c 1. fe. 14. Nor fhall it be 
admitted againit a will pete’ fands. 5 Rep. 68; 
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And an averment fhall not be allowed where the intent of 
the teftator cannot be collected out of the words of the 
will. 4 Roh: 44. One may not aver a thing contrary 
to the condition of an obligation, which*is fuppofed to 
be made upon good deliberation, and before witneffes, 
and therefore not to be contradicted by a bare averment. 
1 Lill. Abr. 156. An averment of a wicked and unlaw- 
ful confideration of giving a bond, may well be pleaded, 
though it doth not appear on the face of the deed ; and 
any thing which fhews an obligation to be void may well 
be averred, although it doth not appear on the face of the 
bond. Adjudged on demurrer, after two arguments in the 
cafe of Collins and Blantern, C. B. Eafter, 7 Geo. 3. 
Wilfon par. 2. fo. 347, &e. 

N. B. The plea in this cafe was fettled by Lord Lifford, 
now Chancellor of Ireland, then Mr. ferjeant Hewitt, and 
afterwards perufed and figned by Mr. ferjeant Glyn, Mr. 
ferjeant Hewitt being made a judge of B. R. before the 
plea was delivered. Vide the plea, fo. 345. Wilfon. 

One cannot avoid a ftatute-merchant, obligation, re- 
leafe, Sc. againft the party himfelf named in it, by aver- 
ring a delivery thereof upon condition, unlefs he fhews a 
writing of the condition. Br. Faits, pl. 10. Sed qu. for 
defendant may plead that the bond was delivered as an 
eferow, to be delivered upon a certain condition to the 
obligee. Wilf. par. 2. fo. 347+ 

But ’tis otherwife in detinue againft a ftranger, where 
the thing is bailed into an indifferent hand; wota the di- 
verfity ; for there it is averrable contrary againft the 
party himfelf. Br. Faits, pl. 10. 

If an heir is fued on the bond of his anceftor, it muft 
be averred that the heirs of the obligor were exprefly 
bound. 2 Saund. 136. In declaring you fhew that 
the obligor bound his heits. Another confideration than 
mentioned in a deed, may be averred, where it is not 
repugnant or contrary to the deed. Dyer146. But a 
confideration may not be averred, that is againft a par- 
ticular exprefs confideration ; nor may averment be againtt 
a confideration mentioned in the deed, that there was 
no confideration given. 1 Rep. 176. 8 Rep. 155. No 
averment will lie upon a deed of another ufe, againft the 
ufes expreffed in the deed ; but where no ufe is exprefled, 
or but uncertainly, an averment fhall be admitted, and 
may ferve for addition or explication. 2 Rep. 75. But 
wide cafe of Collins and Blantern, before referred unto. 
And if an eftate is made to a woman that hath a hufband, 
by fine or deed, for her life; in- this cafe it may be 
averred to be,made to her for her jointure, although 
there be another ufe or confideration expreffed. 4 Rep. 4. 
Averment may be of a ufe upon any fine, or common 
recovery ; though not of any other ufe than what is ex- 
preffed in it: it may be received to reconcile a fine, and 
the indenture to lead the ufes. Dyer 311. 2 Bulf. 235. 
1 And. 312. 

If one has two manors known by the name of W. and 
levies a fine of his manor of W. he fhall by averment 
afcertain which of them it was; per cur. 6 Mod. 235. 

Two manors were known by the name of W. and 
fometimes diftinguifhed with an alias; an annuity of 2001]. 

per ann. is granted out of the manor of W. one of them is 
but 80/. per ann. and the other of more than the annuity. 
It is a good averment in law, that the greater manor 
fhould be liable to the rent-charge. Chan. Rep. 138. 

If a piece of ground was anciently called by one name, 
and of late is called by another, and it is granted to me 
by this new name; an averment may be taken that it is 
all one thing, and it will make it good. Dyer 37, 44. 
No dverment lies againft any returns of writs, that are 
definitive to the trial of the thing returned; as the return 
of a fheriff upon his writs, Gc. But it may be where 
fuch are not definitive; and againft certificates upon com- 
miffions out of any court: alfo againft the returns of bailiffs 
of franchifes, fo that the lords be not prejudiced by it. 
Dyer 348. 8 Rep. 121. 2 Cro. 13» When certainty is 
expreffed by argument and implication in pleading, there 
it need not be averred. 2 Bulff. 955 142. 


In an action on the cafe for thefe words, viz. Thy. fox | 


hath robbed me, the plaintaiff-cannot maintain the action, 
without averring, that the defendant had no more fons; 
but if the words had been {poken to the /en inftead of 


- 
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the father or to the wife, viz. Thy father hath robbed me, 
ETc. there needs no averment, becaufe a fon can have but 
one father, and a hufband but one wife. 2 Cro. 443. 

The father having two fons, both of one name, levied 
a fine of lands to the ufe of W. his fon and his heirs; in 
this cafe the judges cannot take notice to which of his 
fons the land doth belong; but if the party averreth, 
that the cognifor had two fons, named W. the elder, and 
W. the younger, and that his intent was to levy the fine 
to W. the younger, this averment is good, it being of 
matter of fact not apparent in the fine, but out of it, and 
therefore it fhall be tried by a jury: but if a man, by 
deed executed under his hand and feal, giveth goods to 
one of the fons of G. D. who hath feveral fons at that 
time, there an averment fhall not be allowed which fon 
he meant ; becaufe the deed itfelf being void for incer- 
tainty, it cannot be made good by an averment. 5 Rep. 
155. f 
gA fpecial averment muft be made upon the pleading of 
a general pardon, for the party to bring himfelf within 
the pardon. Hod. 67. A perfon may aver he is not the 
fame perfon on appeal of death in favour of life. 1 Ney 
Abr. 305. 

Where a man is to take a benefit by an a of parlia- 
ment, there in pleading he muft aver, that he is not a per~ 
Jon excepted; but where he claims no benefit by it, but 
only to keep that which he-had before, in fuch cafe ’tis 
not neceflary to make fuch averment. Plow. Com. 488. 

In an action upon the ftatute 32 H. 8. c.g. againft 
buying pretended titles, if the plaintiff declares, that the 
defendant, or any of his anceftors, or any other perfon 
under whom he claims, were not in poffeffion of the land, 
nor received the rents, &c. by the {pace of a year, &e. 
he need not aver, that the title is pretended, becaufe the 
ftatute makes it fo; and therefore ’tis impertinent to aver’ 
a thing which clearly appears both by the ftatute and the 
declaration. Plow. Com. 87. 

Pleas merely in the negative, fhall not be averred, be- 
caufe they cannot be proved: nor fhall what is againft 
prefumption of law, or any thing apparent to the court. 
1 Infl. 362, 373. The ftatute of Weffm. 2. 13 Ed. 1. 
gives the averment, not fummoned according to law, &c. 
on a bond given to the fheriff or gaoler, contrary to the 
23 H.6. c. 9. there may be’ averment by that ftatute: 
upon bonds for ufury, the ufury may be averred by vir- 
tue of 13 Eliz. c. 8. And fo in cafe of fimony. Stat. 
31 Eliz. c. 6. But there is no averment of maintenance. 
Fenk. Cent. 94, 108, 121. By ftatute, no exception or 
advantage fhall be taken upon a demurrer, for want of 
averment of hoc paratus eff, Fc. except the fame be fpe- 
cially fet down tor caufe of demurrer. 4 & 5 Ann. c. 16. 

Bverrare, To carry goods in a waggon, or upon loaded 
horfes, a duty required of fome cultomary tenants. —— 
Debent fruges domini metere, prata falcare, © carriare g 
averrare. Cartular. Glafton. MS. f. 4. 

Bugea, A ciftern for water.——Epifcopus B. concedit 
civibus W. unum caput pro conductu aquatico cum augeis fu/- 
piralibus, G ceteris machinis, Jub S Juper terraneis. A. D. 
1451. Reg. Eccl. Well. MS. 

Augmentation, (augmentatio) The name of a court 
erected 27 H. 8. for determining fuits and controverfies re- 
lating to monafteries and abbey lands. ‘The intent of this 
court was, that the king might be juftly dealt with touch- 
ing the profits of fuch religious houfes, as were given to 
him by att of parliament. It took its name from the 
augmentation of the revenues of the crown, by the fup- 
preflion of religiows houfes: and: the office of augmentation, 
which hath many curious records, remains to this day, 
though the court hath been long fince diffolved. Terms 
de Ley 68. 

Bvifamentum, Advice, or counfel——De avifamento 
E&F confenfu concilii nofiri conceffimus, Sc. was the common 
form of our kings grants. 

Bula, i. e. A-court-baron, aula ibidem tent. die, Ec. 
Aula ecclefe is that which is now termed zawis ecclefie. 
Eadm. lib. 6. p. 141. 

Bulnage. See Ainage. 

Bumone, (Fre aumofne, alms) Tenure in aumone is 
where lands are given in alms to fome church, or reli- 
gious houfe, upon condition that a fervice or prayers fhall 
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be offered at certain times for the repofe of the donor’s 
foul. Brit. 164. Vide Frankalmoign. 

Buncel-WMeight, (quafi hand fale weight, or from anfa, 
the handle of the balance) An antient manner of qweigh- 
ing, by the hanging of fcales or hooks at each end of a 
beam or ftaff, which by lifting up in the middle with one’s 
finger or hand, difcovered the equality or difference be- 
tween the weight at one end and the thing weighed at the 
other. This weighing being fubjeét to great deceit, was 
prohibited by feveral itatutes, and the even balance com- 
manded in its tead, 34 Ed. 3. 8 Hen. 6. 22 Car. 2. 
€c. But notwithftanding it is {till ufed in fome parts of 
England : and what we now call the /illiards, a fort of 
hand-weighing among butchers, being a {mall beam 
with a weight at one end, (which fhews the pounds by 
certain notches) feems to be near the fame with the awncel- 
weight. 

Bunciatus, A word fignifying antiquated. —— Sicut 
charta corum aunciata eff et libertas anterior. Brompton, 
lib. 2. cap. 24. par. 6. 

Byvoidante, In the general fignification is when a be- 
nefice is void of an incumbent; in which fenfe it is op- 
pofed to plenarty. Avoidances are either in fad, as by 
death of the incumbent; or in /aw: and may be by cel- 
fion, deprivation, refignation, &c. In the firft cafe, 

Where the avoidance is by the death of the incumbent, 
or by his being made a bż/op, in fuch cafes the patron is 
to take notice of it at his peril; and the fix months, in 
which he is to prefent another, fhall be accounted from 
the death of the one, and the creation of the other ; but if 
the avoidance be by refignation, which is the act of the 
party himfelf, or by deprivation, which is the att of the 
law, in both thofe cafes the patron mut have notice, 
and the fix months fhall be accounted from the time of 
the notice, and not from the refignation or deprivation. 
Dyer 327. 

Where the patron himfelf took notice of a deprivation, 
which was obtained at his own profecution, for not read- 
ing the thirty-nine articles ; yet, in fuch cafe, Jap/e thall 
not incur, without an actual notice of the deprivation | 27 Edw.3. c 10. 2 R.2. c.i. Awverium ponderis, 
given to him by the bifhop; for ’tis he, and no other | full weight, or averdupois. Cart. 3 Ed. 2. 
perfon, who is required by the law to give notice, and it Abotwee, Of a church benefice. Britt. e. 29. See 
muft not be a general notice, but it muft be particular, | 4gacavee. 
and the caufe be expreffed for which he was deprived. Avowzy, (Fr. advouerie) Is where a man takes adi- 
6 Rep. 29. PE E ftrefs for rent or other thing, and the party on whom takea 

Where the bifhop refu/eth to inftitute a clerk, he muft | fues forth a replevin, then the taker thall juftify his plea 
give notice of fuch refufal to the patron himfelf, if he | for what caufe he took it; and if in his,own right, he mut 
is within that county where the church is become void ; fhew the fame, and avow the taking; but if he took itia 
but if he is not in that county, then notice muft be right of another, he muft make cognifance of the taking, 
given at the door of that church; but where ’tis doubtful | as bailiff or fervant to the perfon in whofe right he took 
who is patron, and upon jus patronatus awarded, tis | the fame. Terms de Ley 70. 2Lill. 454. The avoqury 
found, that fuch a one is patron, though 1t may happen | muft contain fufficient matter for judgment to have ree 
he is not the true patron, yet if he gives him notice, and | turn: but fo much certainty is not required in an.agewry 
no prefentation is made within fix months after fuch no- | as in a declaration; and the avoqvant is not obliged to 
tice, the bifhop may collate to the church; and though | alledge feifin within the ftatute of limitations. Nor fhall 
that collation fhall not bind the true patron, yet the | a lord be required to avow on any perfonin certain; but 
bifhop fhall-be excufed from being a difturber. 1 Leon. | he muk alledge feifin by the hands. of fome tenant within 

32. > 3 _ | forty years. 21 Hen. 8. c.19. 1 Ief. 268. In avowry 

There are avoidances by at of parliament, wherein | feifin in law is fufficient, fo that where a tenant hath done 
there muk be a judicial fentence pronounced to make the homage or fealty, it is a good feifin of all other fervices 
‘living void: if a man hath one benefice with cure, Sc. and | to make an avowry, though the lord, ce. had not feifin 
take another with cure without any difpenfation to hold | of them within fixty years. 32H. 8. cap.2. 4 Rep. 9. 

two benefices, in fuch cafe the firit is void by the act z1 | A man may diftrain and avow for rent due from a copy- 
Hen. 8. c. 13. if it was above the value of 8/. During | holder to a lord of a manor; and alfo for heriots, ho- 
an avcidance, it is faid that the houfe and glebe of the mage, fealty, amercements, &c. a Nelf. Abr.315. If 
benefice are in abeyance : but by the Stat. 28 Hen. 8. cap. |a perfon makes an avowry for two caufes, and can main- 
11. The profits arifing during the avoidance are given to | tain his avowry but forone of them, it is a good evowrys 
the next incumbent towards payment of the firit fruits; | and if an avowry be made for rent, and it appears that 
though the ordinary may receive the profits to provide for | part of it is not due, yet the avewry is good for the reft. 
the fervice of the church, and ‘hall be allowed the charges | Suppofing fufficient rent due to juftify a diftrefs. An 
of fupplying the cure, &c. for which purpofe the church- | avoawry may be made upon two feveral titles of land, 
wardens of the parih are ufually appointed. The next | though it be but for one rent; for one rent may depend 
avoidance of a church may be granted by deed, where | upon feveral titles. 1 Lill. Abr. 157. Saund. 285. If 
the church is full: if a grant be made of the next avoid- | a man takes a diftrefs for rent referved-upon a leafe for 
ance when it fhall happen, and the church is void at that | years, and.afterwards accepts a furrender of the lands, 
time, this will make the grant void as to that very avoid- | he may neverthelefs avow, becaufe he is to haye the rent 
ance, but it may be good for the next turn after that. due, notwithftanding the furrender. 1 Danv. Abr. 652. 

And the dittinétion which hath obtained is this: if it | Where tenant in tail aliens in fee, the donor may avow 
come in queftion, whether the church be full of an in- | upon him, the reverfion being in the donor, whereynto 
cumbent or not, the fame fhall be tried by the certificate | the rent is incident. Zid. 650, If there be tenant for 


life, 


of the bifhop, who beft knows of the inftitution ; but if 
the iffue to be tried be, whether the church be void or 
not, the fame fhall be tried by a jury at the Common 
law, unlefs the iffue to be tried be upon fome fpecial aét 
of avoidance, for then the fame fhall be tried by the cer- 
tificate of the bifhop, fo as the fpecial caufe of the avoid- 
ance be fpiritual. Gid. 793. Hughes, c. 13. 1 Burn 
£. LZ, 73. And fee. 25 Ed. 3.\ ft. 3. £8. 

If a clerk is infituted to a benefice of the yearly value 
of 8/. and before induction accepts another benefice 
with cure, and is inftituted, the firit benefice is void by 
the ftatute 21 H. 8. for he who is inffituted only, is 
properly faid to have accepted a benefice within the 
words of the act. 4 Rep. 78. 

The patron granted the next avoidance to two jointly and 
Jeverally ; adjudged, that this grant is not good, becaufe 
an intereft cannot be divided; fo where there was a 
grant of the next avoidance to three, habendum to them 
and to each of them jointly and feverally, the firft pre- 
fented the third, and adjudged good; but if the d/op had 
refufed to admit the prefentee, he might have failed in a 
quare impedit, becauie the feverance in the habendum is 
void in law; but ’tis otherwife in cafe of an authority, 
for that may be divided. Goldf 142. 

But if he is induéed into a fecond benefice, the firft is 
void in fado et jure, and not voidable only, guoad the pa- 
tron, and until he prefents another; and in fuch cafe the 
patron ought to take notice of the avoidance at his peril, 
and prefent within the fix months. Cro. Car. 258. 

A grant of the next avoidance is no more than a chat- 
tel, and goes to executors. Right Clerg. 68. 

Bvoirdupois, or averdupois, (Fr. avoir du poids, i. €.' 
habere pondus, aut jufti effe ponderis) Signifies a weight dif- 
ferent from that which is called troy weight, which-con- 
tains but twelve ounces in the pound, whereas this hath 
fixteen ounces: and in this refpeét it is probably fo called, 
becaufe it is of greater weight than the other. It alfo 
fignifieth fuch merchandizes as are weighed by this 
weight; and is mentioned in divers ftatutes, as.9 Ed. 3. 
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Fife, remainder in fee, the tenant for life may compel 
the lord to avow upon him: but where there is tenant in 
tail, ‘with fuch remainder, and the tenant in tail makes a 
feoffment, the feoffee may not compel the lord to avow 
upon him. 1 Danv. Abr.. 648. 1 Inf. 268. If the te- 
- nant enfeoffs another, the lord:ought to avow upon the 
feoffor for the arrearages before the feoffment, and not upon 
the feoffee. - 1 Danv. 650. The lord may avow upon a 
diffeifor. -20 Hen. 6. And ifta man’s tenant is diffeifed, 
he may be compelled to avow, by fuch tenant or his heir. 
A defendant in replevin may avow or juftify; but if he 
juftifies he cannot have a return. 3 Lew. 204+ The de- 
fendant need not aver his avowry with an hoc paratus eff, 
&c.. And the avowant fhall recover his damages and 
cofts, by 21 Hen. 8. c.19.° By which ftatute it is enacted, 
That if in any replegiare for rents, &c. the avozry, cogni- 
fance, or juftification be found for the defendant, or the 
plaintiff be nonfuit, é&'c. the defendant fhall recover fuch 
damages and cofts as the plaintiff fhould have had, if he 
had recovered. And by 17 Car. 2. c. 7. When a plain- 
tiff fhall be nonfuit before iffue in any fuit of replevin, 
“Ec. removed or depending in any of the courts at We/- 


minfter, the defendant making fuggeftion in the nature of 


an avowry for rent, the court on prayer fhall award a 
writ to inquire of the fum in arrear, and the value of the 
“diftrefs, (ce. Upon return whereof the defendant fhall 
recover the arrears, if the diftrefs amounts to that value, 
‘or elfe the value of the diftrefs with cofts ; and where the 
diftrefs is not found to the value of the arrears, the party 
may diftrain for the refidue. Vide17 Car. 2. ¢.7. The 
“learning of avowiries is abridged by the Szat. 21 H. 8, c. 
19. and the intricacies of procefs in replevin, ec. much 
remedied in cafes of diftrefles for rent, by the 17 Car. 2. 
gi Vide 11 Geow 2... 19. f. 23.. See Diftrefs and 
Beplevin. - l 

£ @Bures, A punifhment by the Saxon laws of cutting off 
the ears, inflicted on thofe who robbed churches, or were 
‘guilty ofany other theft. Fleta, lib. 1. c. 383 par. 10. 


‘And this punifhmentalfo extended to many other crimes | 


as well as theft. Upton de Militari Officio, pag. 140. 
<- Buricularius, A fecretary:— Quem fibi amicularium & 
auricularium confituerat. Mon. Angl. p..120. 

Buruin Regine, The queen’s gold. Rot. Parl. Ann. 

52 H.3. Vide Black. Com. 1 V. 221. 
--@ufcultare, Formerly perfons were appointed in mo- 
nafteries to hear the monks read, and direct them how, and 
in what manner they fhould do it with a graceful tone or 
accent, to make an impreffion on their hearers, which 
was required before they were admitted to read publickly 
in the church; and this was called au/tultare; wiz. to 
read or recite a leffon.—Quicungue leurus vel cantaturus 
tft aliquid in monafterio, fi neceffe habeat, ab eo, (viz. Can- 
tore) priufquam incipiat, dèbet aufeultare.  Lanfrancus in 
Decretis pro ordine BenediG. co 5. > ; 

Bufturcus and Ofurcus, A gofhawk ; from whence we 
ufually call a faulkoner, who keeps that kind of hawks, an 
oftringer. In antient deeds there has been referved, as a 
rent to the lord, unum auffurcum. 

Buter D2oit, Is where perfons fue or are fued in an- 
ether’s right; as executors, adminiftrators, &c. 

Buterfoits acquit, Is a plea by a criminal that he was 
heretofore acquitted of the fame treafon or felony’: for one 
thall not.be brought into danger of his life, ‘for the fame 
offence more than once. -3 Inf. 213. We muft except 
out of this general ‘rule, the right which the widow hath 
to fue an appeal for the death of hq hufband,-and the 
heir for the death of his anceftor. ‘There is alfo plea of 
auterfoits convic, and-auterfoits attaint ; that he was here- 
tofore convicted, or attainted, of the fame felony. In ap- 
peal of death, ‘auterfoits acquit, or auterfoits’ attaint, 
upon indiétment of the fame death, is no plea. H. P. C. 
244. But in other cafes where a perfon is attainted, it is 
to no purpofe that he fhould be attainted a fecond time. 
And conviction of manflaughter, where clergy is admitted 
thereon, will bar any fubfequent profecution for the fame 
death. 2 Hawk. PIG! 377. 

Buthority, Is nothing buta power to do fomething: it 
is fometimes given by aword, and fometimes by auriting : 
alfo it is by writ, warrant, commiffion, letter of attorney, 
ĉe. and fometimes by law. The authority that is given 


i 













































muft be to'do a thing lawful; for if it be for the doing 


goods, or diffeife him of his lands, this will not be a good 
authority to juftify him that doth it. Dyer 102. Kelw. 
89. An authority given to another perfon, to do that 
which a man himfelf cannot do, is void: and where an 
authority is lawful, the party to whom given muft do the 
aét in the name of him who gave the authority, 11 
Rep. 87. 

An authority in fome cafes cannot be transferred. 

One, who has an authority to do any act for another, 
muft executé it himfelf, and cannot transfer it to another; 
for this being a truft and confidence repofed in the party, 
‘cannot be afligned to a ftranger whofe ability and integrity 
were not fo well thought of by him for whom the act was 
to be done ; therefore an executor, having authority to 
‘fell, cannot fell by attorney. 9 Co. 77.°6. 1 Ral, Abre 


30. 
So if a leffee for life hath power to make leafes, ren- 
dring the ancient rent, he cannot make them by letter 


of attorney. . 2 Rol. Rep.. 303. 
If Z. lends B. a horfe to ride to York, B. cannot let 


his man ride him ; for the licence is a matter of pleafure 


annexed to the perfon of B. and cannot be transferred ; 
‘adjudged upon a demurrer, in an aétion of trefpafs, for 
immoderately riding the plaintiff’s mare ; where the de- 
fendant pleaded, that the plaintiff Licentigm eidem dedit 
equitare; and that the defendant and his fervant alter- 
natim had rid upon the faid mare. 1 Rol. ddr. 330. 14 
Mod. “110. ; 

Some authorities likewife determine with the life of the per- 
Jon who gave them. 7 # 

The authority given by letter of attorney muft be exe- 
cuted during the life of the perfon that gives it; becaufe 
the letter of attorney is to conititute the attorney by re- 
prefentative for fuch a purpofe, and therefore can cone 
tinue in force only during the life of me that am to be re- 
prefented; and hence it is, that if 7. S. make a letter of 


attorney to deliver feifin after my death, it is void; be- . 


caufe he cannot deliver feifin during my life; for that 
were plainly without any authority from me; nor can he 
do it after my death, for the former reafon. 2 Rel. Abre 
Ys 5 COTEI E A tee 

But if any corporation aggregate, as a mayor and com- 
monalty, or dean and ‘chapter, make a fcoffment and 
letter of attorney to deliver feifin, this authority does not. 
determine by the death of the mayor or dean, but the 
attorney may well execute the power after their death ;, 
becaufe the letter of attorney is an authority from the body 
aggregate, which fubfifts after the death of the mayor or 
dean, and therefore may be reprefented by their attorney; 
but if the dean or mayor be named by their own private 
name, and die before livery, or be removed, livery after 
feems not good. Co. Lit. 52. °2 Rol. Abr. 12. 
-~ Tt is a rule that every authority fhall be countermanda- 
ble, and determine by the death of him that gives it, Se. 
But where an intereft is coupled with an authority, there 
it cannot be countermanded or determined. dud. 1. Dyer 


190. 


letting his land; fo a devife to his fon, but that his wife 

Jeall take the profits; fo a devife, that his executor fhall 

have the overfight and dealing of his lands; {o a devife to 

an infant in tail, but that G. D. ‘fhall have the overfight 

of his will;' and the education of his fon tilf of age, and, 
to receive, Jet, and let for him; thefe and fuch like words 

give the devifee an authority, but no intéref?. Dyer 26. 

by 2 Leon.’ 221. 3 Leon. 78, ‘216. Moor! 635. S. Es 

Cro. Eliz. 674, 678, 734. 

Where goods are devifed to a particular purpofe, there 
the devifee hath no ztereff in them; as for inftance, the 
teftator devifed feveral legacies, and after thofe were paid, 
then he devifed the refidue to his wife to di/poje for the 
good of his foul, and payment of his debts, and made her 
{ole executrix ; adjudged, that by this devife fhe had na 
intereft in the refidue, for it was devifed for a particular 
purpofe, viz. to pay the teftator’s debts. Dyer 331. 

. The law makes a difference where /ands are devifed to 
executors to fell, and where the devife is, that Ais lands 
Jall be fold-by bistexecutors ; for in the firk cafe an in- 


sere 


any thing againft law,’ as to beat a man, take away his - 


A devife to another to have the difpofing, felling, and 
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tereft paffes to the executors, becaufe the lands are ex- 
` ‘preisly devifed to them, but in the other cafe they have 
only an authority to fell. Gold/. 2. 
61. Keilw. 107. b. 1 And. 145. 
The teftator devifed, that his executors fhould receive 
the ¿fues and profits of his lands till his fon came of age, 
to pay bis debts and legacies, and to breed up his younger 
children; the teftator died, fo did the executor, during 
the minority of the fon, having firt made Y. S. his exe- 
_ utor; adjudged, that this executor of an executor may 
difpofe of the ¿fues and profits for the purpofes mentioned 
in the will during the infancy of the fon; becaufe the 
firft executor had not only a bare authority, but an interef 
vefted in him. Dyer 210, 
An authority may be delegated by deed indented, tho’ 
the attorney be not party to the deed; becaufe the at- 
_ torney takes nothing by the deed, but has only a naked 
authority delegated to him ; and therefore, fince a man 
may take an eftate in remainder, though he is no party 
to the deed, a fortiori one not party to the deed may re- 
ceive a naked authority or power by it, 2 Rol. Abr. 


MO: 

N. B. Indenting is not neceffary. 

Where the teftator gives another authority żo /ell his 
lands, he may fell the inheritance, becaufe he gave him 
the fame power he had himfelf, and in fuch cafe the pur- 
chafer fhall be in by the devife. 2 Rep. 53. 

~ An authority may be apportioned or divided, but an in- 
tereft is infiparable from the perfon, and where an aĝ, 
which is in its nature indifferent, will work zwo ways, 
the one by an authority, and the other by an intereff, the 
law will attribute it to the ixtere/?; as for inftance, where 
a man is feifed of three acres holden in capite, to the 
ufe of fuch perfon, and of fuch eftate as he fhall devife, 
and afterwards he, by his lait will, devifed all his lands 
to G. D. in fee, this fhall only pafs two parts, wig. two 


acres and no more; but where an intereff and authority 


meet, if the party declare, that the thing fhall take ef- 
fect by virtue of his authority, there it fhall prevail 
againft the ixtere/f; therefore if the teftator had recited 


his power, and relied upon it, the three acres would have 
paffed by his exprefs declaration; nay, if he had not made 
fuch a declaration, yet if the act itfelf doth import, that 
it muft neceffarily work by his power, or be void, the 
law will adjudge it to take effect according to the mean- 
ing of the party ; therefore it was refolved in Sir Ed- 
eward Cleer’s cafe, that he being feifed of three acres of 
equal value, fettled two of them in jointure upon his 
wife, and afterwards made a feoffment of the third acre 


to the ufe of Juch perfon to whom he fhould devife the fame, 
and then devifed it to G. D. that this devife was good 


by virtue of his authority to devife, or elfe the whole had 


been void, 6 Rep. 17. 


In many cafes authorities muft be ftriétly executed according 


to the power given. 

If a man devife that his executors fhall fell his land, 
this gives but a naked authority ; and the lands, till the 
fale ts made, defcend to the heir at law; and in this cafe 

_all muf join in the fale ; and if one die, it being a bare 
authority, cannot furvive to the reft. Co. Lit. 112, &. 
113. a 181. 4. 

But if a man by will give land to executors to be 
fold, and one of them die, the furvivors may fell; for 
the truft being coupled with an intereft, fhall furvive 
together with it. Co. Lit. 113. & 181. 4. 

Tf a letter of attorney be to make livery upon condition, 
fo as to make a conditional feoffment, and the attorney 
delivers feifin abfolutely, the livery is not good; becaufe 
the attorney had no authority to create an abfolute fee- 
fimple ; and therefore fuch abfolute feoffment fhall not 
bind the feoffor, becaufe he gave no fuch authority, 2 
Rol. Abr. 9. 

But if the letter of attorney had been to make livery 
abfolutely, and the attorney had made it upon condition, 
this feems a good execution of his power, and the feoff- 
ment good; becaufe when the attorney had once delivered 
feifin, he has fully executed his power; and the condition 


annexed to it being without authority, is void; and 


therefore fhall not deftroy the operation of the livery. 
È Rol. Abr. 9: 


Dyer 219. Moor 
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If a warrant of attorney be given to make livery to one, 
and the attorney makes livery to two ; or if the attorney 
had authority to make livery of Black-Acre, and he made 
livery of Black-Acre and White-Acre, though the attorney 
has in thefe cafes done more, yet there is no reafon that 
fhall vitiate what he has done purfuant to his power, 
fince what he did beyond it is a perfect nullity and void, 
Perk. fed. 189. 

If a letter of attorney be given to two jointly to take 
livery, and this feoffor makes livery to one in the abfence 
of the other, in the name of both, this is void ; becaufe 
they being appointed jointly to receive livery, and to be 
confidered but as one. Co. Lit. 49. b. 2 Rol. Abr. 8. 

But if a feoffment be made to 4. and B. and the feoffor 
gives a letter of attorney to deliver feifin, and F. S. gives 
livery to 4. in the abfence of B. in the name of both, 
this is a good livery; for though the intire poffeflion be 
delivered to one only, yet they being jointenants by the 
deed of feoffment, fuch livery to one makes-no altera- 
tion or change in the poffeflion ; becaufe if the livery had 
been made to both, each had been placed in the whole 
poffeffion ; befides that, every man being prefumed to ac- 
cept a gift fer his advantage, 4. is looked upon as the 
attorney of B. to receive the poffeflion for him; and 
therefore the livery to 4. enures to the benefit of B. till 
he difagrees to it, Co. Lit. 49. 2 Rol. Abr. 8, 

But if a letter of attorney be made to three conjunctim 
& divifim, and two only make livery, this is not good, 
becaufe not purfuant to their authority; for the delegation 
was to them all three, or to each of them feparately ; yet 
if the third was prefent at the time of the livery made by 
two, though. he did not actually join with them in the 
act of livery, yet the livery is good ; becaufe when they 
all three are upon the land for that purpofe, and two 
make livery in the prefence of the third, there is his con- 
currence to the aét, though he did not join in it actually, 
fince he did nat diffent to it. Dyer62. 1 Rol. Abr. 329. 
Co. Lit. 181, 4. i Rol. Rep. 299. Yelv. 26. 

If a letter of attorney be given to 4. to make livery of 
lands already in leafe, the attorney may enter upon the 
leffee in order to make livery; becaufe whilft the leffee 
continues in poffeflion, the attorney cannot deliver feifin 
of it; and therefore to execute the power given him by 
the letter of attorney, it is neceflary he fhould have a 
power ta enter upon the leffee. Co. Lit. 52. Poph. 103. 
Dyer 131.4. 340. a. , 

If a iheriff makes a warrant to four or three, or acapias 
jointly or feverally to arreft one, two of them may arreft 
the party, for the greater expedition of juftice. Co. Lit. 
181. Palm. 52. 2 Rol. Rep. 137. 

Where the mayor and commonalty of London had contti~ 
tuted 7. S. their bailiff to receive their rents, and to 
make demand of them, and to make entry, fuch'general 
authority is not fufficient to authorize a bailiff to take 
advantage, and demand a rent accrued due after the au- 
thority given ; for it is a new right attached, and there 
ought to be a fpecial authority for that purpofe. Skir, 


Tas 

: If the lord gives licence to a copyholder for life, to 
leafe the copyhold for five years, the copyholder may 
leafe it for three years ; for this is comprehended within 
the licence, inafmuch as he hath given him licence to 
leafe for more years. 1 Rol. Abr. 330. 

So if the lord gives licence to a copyholder for life, to 
leafe the copyhold for five years, if the copyholder tam- 
diu vixerit, and he leafes it for five years generally without 
limitation, this is a good execution, and purfuant to the 
licence ; for the leafe is determinable by his death, by 2 
limitation in law; and therefore as much is implied by 
law, as if he had made an aétual limitation, 1 Rol. Abr, 
330 331. Ero. Fac. 436. $.C. 

The king may not give any one authority or licence to 
do any thing that is malum in fe. 11 Rep. 86. See Lis 
cence. 

Butumn, Is the decline of the fummer. Some com- 
puted the years by autumns; but the Englifh Saxons by 
winters; Tacitus fays, that the antient Germans knew the 
other divifions of the year, but did not know what was 
meant by autumn. Lindewood tells us, when the feveral 
feafons of the year begin, in thefe lines, 

Aa Dat 


A WA 


Dat Clemens Hiemem, dat Petrus ver Cathedratus, 
4Eftuat Urbanus, Autumnat Bartholomæus. 


Butumnalia, Thofe fruits of the earth which are ripe 
in autumn or harvet. 

Aurilium ad filium MDilitem faciendum & filiam 
Maritandum, A writ formerly directed to the theriff of 
every county where the king or other lord had any te- 
nants, to levy of them an aid towards the knighting of a 
fon, and the marrying of a daughter. F. N. B. 82. See 
Aid. 

Auzilium Curie, A precept or order of court for the 
citing or convening of one party, .at the fuit and requeft 
of another, to warrant fome thing. Vocat inde ad 
warrantiam Johannem Sutton de Dudley chevaler & 
Ifabellam. uxorem, ut habeat eos hic in O&abis S. Michaelis, 
per auxilium Curie. Kennet’s Paroch. Antiq. 477. 

Bugilium facere alicui in Curia Begis, To be an- 
other’s friend and folicitor in the king’s court; an office 
undertaken. by fome courtiers for their dependants in the 
country Sciant prafentes E&F futnri, quod ego Bernardus 
de §. Walerico conceffi Rogero de Berkley F heredibus 
Juis auxilium & confilium meum in curia domini mei regis 
Angliæ. Paroch. Antiq. 126. 

Aurilium Wegis, The king’s aid, or money levied for 
the king’s ufe, and the public fervice ; as where taxes 
are granted by parliament. E 

Pugilium Wicecomiti, A cuftomary aid or duty an- 
ciently payable to fheriffs, out of certain manors, for the 
better {upport of their offices. Prior de Kime Com. Linc. 
tenet duas carucatas terre in Thorpe per fervitium xl. dena- 
riorum per annum, ad auxilium vicecomitis. Mon. Angl. 
Tom. p.245. Anexemption from this duty was fometimes 
granted by the king: and the manor of Stretton in War- 
wick/hire was freed from it by charter. 14 H. 3. M. 4. 

Await, Seems to fignify what we now call way-laying, 
or lying in wat to execute {ome mifchief. Svat. 13 R. 2. 
Stat. 2. c. 1. It is ordained that no charter of pardon fhall 
*be.allowed before any juftice for the death of a man flain 
by await, or malice prepenfed, £c. 

Biward, (from the Fr. agard) Is the judgment and ar- 
bitration of one or more perfons, at the requeft .of two 
parties who are at variance, for ending the matter in dif- 
pute without public authority: and may be ‘called an 
award, becaufe it is impofed on:both parties to be ob- 
ferved by them. Di&um quod ad cuftodiendum feu obfer- 
svandum partibus imponitur: Spelm. An award may be 
by word, or in writing; but is ufually in writing; and 
muft be exattly according to the fubmiflion. 

It muft likewife be equal, certain, and final, and the per- 
formance of it mup be poffible and lawful. 

If an award be according to the fubmiffion by bond, 
though it is void in law, if it be not obferved, the obli- 
gation will be forfeited. 1 Danu. Abr. 515. 

The fubmiffion to an award may be by bond, covenant, 
‘or by an affumpft or promife ; or without all this, by a 
‘bare agreement to refer the matter to fuch a perfon or 
petfons. 10 Rep. 131. Dyer 270. 

-,. An award may be, void in fome part, and good in 
another part, if it makes an.end of all the differences fub- 
mitted; and if an award be good in part, and void in 
part, the good thall be performed. 10 Rep. 31. 2 Saund. 
293. An award without a deed of fubmiffion, will be 
a, good bar of atrefpafs. Danv.548. But the delivery 
of the award in writing, under hand and feal, &c. muft 
be pleaded, and be exattly replied to by the plaintiff, in 
action of debt on an award, or it will be ill on demurrer. 

” Dyer 243. .2 Mod. 77, 78, 269. Debt on obligation to 

perform an award, which was, that the defendant fhould 

enjoy a houfe of which the plaintiff was leffee for years 
during the term, paying to the plaintiff 20s. yearly, and 
for non-payment of this the a¢tion was brought; and it 

was.held to lie. 4 Cro. 211. 

fubmitted, the award will be void ; but when an gward 

feems to extend to more than in» the fubmiffion, the 
words de & fuper præmiffis retrain it to the thing fub- 
mitted. Cro. Eliz. 861. So if an award be made of any 
other thing than what is contained in the:fubmiffion, it is 
void; for no acts are my own, or binding to:me, unlefs 
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If more is awarded than 


done by me or by commifion from me. 
Dyer 242. P i 

If arbitrators award to do an a&t to a ftranger, this is 
good; for the ftranger is put by the arbitrators in the 
place of the party, and they have power to award this 
act, fince it is not impoffible or unequal, and it is rela- 
ting to the fubmiffion. Mo. 3, 359. 10 Co. 131. 3 Leon. 
62. 1 Roh Abr. 248. ‘Hard. 46. 1 Leon. 316. 

But an award that an att fhould be done by a ftranger, 
is void; becaufe he is not within the fubmiffion. 
Hard. 46. 

If two fubmit to an award all attions, and the arbi- 
trators award a_releafe of all actions till the time of the 
award, fome books have faid, that this is void for the 
whole, becaufe it extends to things partly in the fubmif- 
fion and partly to things out of it, and it is one intire acts 
for fay they, to do that att they are not obliged, becaufe 
not within the fubmiffion; and to do an aét relating 
only to things contained in the fubmiffion, is another aét 
from what is awarded; others have faid, that this is not 
void, unlefs there are fhewn on the other fide, caufes of 
aétion arifing between the time of making the award, 
otherwife none fhall:be intended ; and then the releafe 


Plow. 395% 


only relates to the the things in fubmiffion. 10 Co. 131, 
132. 1 Rol. Rep. 45, 162, 270. 1 Rol. Abr. 242. 
Cro. Eliz. 809. Cro. Face 353, 447.  Poph. 137. 
1 Sid. 365. 2 Mod. 169. 


But it has been refolved, and feems now fettled, that 
the aét is not intire; for he may releafe all ations to the 
time of the fubmiffion ; for though there is one deed of 
releafe awarded, yet that deed relates to feveral things 
that are dividable in their own nature one from another, ~ 
and fo it hall be good for what is in the fubmiffion, and 
void for the refidue. 3 Lev. 188. 2 Mod. 169. -1 Salk. 
74.° 3 Lev. 413. 2 Lev. 3. ; E] 
A fubmiffion is of all a&tions and demands, &c. though 
there be but one caufe or matter between them, an award 
may be made for this: and where two things are fub- 
mitted, and the award but of one, it is good, if the arbi- 
trators have-no further notice of the other; though if it 
be of three things, or fome particulars, with a general 
claufe of all other matters, in that cafe they muit make 
the award forthe’things particularly named, without any 
other noticé given. Dyer 216. 2 Cro. 130. Godb. 146. 

If two fubmit all quarrels concerning tithes in a place 
certain, and the arbitrator awards that one fhall pay to 
the other 20/. and the other fhould releafe to him all 
attions, this fhal! be intended all aétions concerning tithes, 
unlefs the contrary appear.on the other fide, and the ac- 
tions. may be fevered; and this fhall be good for the 
aéts in the fubmiffion, and void for the reft. Palm. 107. 
T Rol. Rep. 362. Cro. Fac. 66- i. 

An award may be good, though made of lefs than is 
contained in the fubmiffion; as if the fubmiflion be of 
all aétions, trefpaffes, demands and controverfies, and the 
award be made of fome only, this is good; for no more 
fhall be fuppofed to be made known to the arbitrator: and 
if there be other‘caufes of aétion in being, and they be 
made known to the arbitrator, they muft be fhewn on the 
other fide; and this as well where the fubmillign is con- 
ditional by ita quod, as where it is abfolute; for the 
award being made de premiffis fhall be {uppofed to fettle 
all things. Hob. 49. 8 Co. g8. Cro. Fac.2z78. 1 Sand. 
32. 1 Brownl. 63. 2 Brownl. 310. 1 Sid. 12. Dyer. 
216, 242. Hard. 45. 


If the fubmiffion be by divers perfons, and the arbia — 


trators award between fome of them only, this-is good: 
but if a fubmiffion is of certain things in fpecial, with a 
provifo in the condition, that the award may be made of 
the premiffes, &c. by fuch a day, there the award muft 
be made-of all, or it will be void. 8 Rep. 79. Hob. 49. 
an award of all aétions real, when the fubmiffion is of 
ations perfonal, is not good. Plowd. 306. 10 Repe 
132. Yet if the fubmiffion be of things perfonal, and 


the award is, that one of the parties thall do an att real, 


in fatisfa€tion of a perfonal injury, &c. or a fubmiffion 


be of one thing, and the award made of fomething inci- — y 


dent to, or neceffarily depending upon it; orif the fub- 
miffion is of all actions real and perfonal, and the award 


] only of matters perfonal, &c. it will be good in thefe 
I 
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tafes ; if nothing elfe is notified to the arbitrators. Dyer 
216. 

Where the /ubmiffion is general and conditional to end 
all controverfies, an indi&ment for a battery is not a con+ 
troverfy between the parties, within the meaning of the 
fubmitfion, for that is the King’s fuit ; and if the arbitra- 
tors award the ceafing of fuch a profecution, it would 
be void, beeaufe it would be'to ob/frua jujtice. Refolved, 
Freem. Repi 204, pl. 208. 

A fubmiffion of all debts and demands, and a releafe 
of all judgments, executions and extents awarded, is a 
good award. 2 Sand. 190. 

A fubmiffion of all matters between the plaintiff and 
‘another, and an award made of things that the party 
hath in right of his wife, is good; for thefe things are 
comprehended under the words all matters. 10°Hen. 6. 
18. 3 Bulf. 65. 

A fubmiffion of all injuries ; an award of all debts, 
duties and trefpafles, is a good award; for whatever is 
againft law is an injury. 3 Bul. 312, 313. 

A fubmiffion of all aétions now depending, and an 
award of all actions, good ; for it fhall be intended ations 
depending. Cro. Eliz. 66, 858. 

If there be a controverfy between the parfon and his 
parifhioners, whether tithes fhall be-paid in /pecie or not, 
and they fubmit all controverfies, agd the arbitrators 
award that they fhall pay fo much a year for tithes, this 
is good; for that was the debate on the award. 1 Rol. 
Abr. 254. 

If the fubmiffion be of all controverfies tothe ‘time of 
‘the fubmiffion, and the award be that one of them fhould 
‘deliver up an obligation made fince the fubmiffion, in fa- 
‘tisfa€tion of all matters, &c. this is good; becaufe the 
bond is'given only in fatisfattion. 1 Rol. Abr. 246. 

An award may be good, though part of it be made of 
a thing not within the fubmiffion; as if an award be to 
pay 1000/, and to procure a perfon to be bound to pay 
22l. per ann. the plaintiff muft lay the breach in not 


‘paying the 1000/. for as to the other part it is wholly | 
void. See 1 Leon. 304, 305. Cro. Fac. 149. Poph. 


134. -10 Co. 131. 5 Co. 78. 

Awards likewife, as has been faid, muff be equal. 

An award made only'on one fide, without any thing 
‘on the other, is void'in law: as that one fhall pay or give 
bond for money to the other party, and he do nothing for 
it; but if it be to give bond to pay, ‘or to pay a debt, 


‘and that the other fhall be difcharged of the debt, &c, | 
this is good: fo where itis, that one party fhall pay 
money to the other, and then the other fhall releafe all | 
| parties intended to be obliged only by what the arbitra- 


ations to him. 8 Rep. 72, 98. 


Thus in cafe of a trefpafs fubmitted, the arbitrators | 
‘award that one fhall pay the other 3/. this is void, be- | 


‘caufe only on one fide; for itis not faid for what, and 
fo the trefpafs is not difcharged, and then the other party 
hath no advantage by the award; but if it were awarded 
de et fuper pramiffis, it would be well enough ; likewife 
if the award had been that he fhall pay 37. for a trefpafs, 
it had been good, and yet one only was to do an aét, but 
= then the trefpafs by that award had been difcharged. 1 
Rol. Abr. 253, 254. Hob. ag. ~ 

Upon a fubmiffton of all tre/paffes, duties, and demands, 
the award was, that the defendant fhould pay to the plaintiff, 
in fatisfation of all trefpaffes done to'him by the defendant 
before the day of the fubmiffion, fo much. n-debt upon this 
award defendant demurred to the declaration, and infifted 
that the award was void, it being of one fide ; for the plain- 


tiff was to do nothing. But adjudged good; for dy the 


payment of the money he is acquitted of all trefpaffes done to 
the plaintiff, and it is a good bar againft him, and it 
fhall not be intended that the arbitrators had notice that 
the defendant had any caufe of action againft the plain- 
tiff, unlefs fhewn on the defendant’s part; and judgment 
for the plaintiff, Haughton befitante. Cro. Fac. 354. 

If an award be, that an obligor in a fingle obligation fall 
pay the debt, this is no award, unlefs it be provided that 
he be difcharged; for payment in that cafe is no dif- 
charge. Hob. 49. pl. 55. 

But if the award be, that the one hall pay 10l. for tref- 
pafi, itis good; for a fatisfaction implies a difcharge, and 
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that is the reafon of ‘the judgment in Ba/pool's cafes 
Hob. 49. 

If divers trefpaffes be referred to arbitrament, and the 
award is; that one of the parties fhall make the other 
party amends, or givea releafe, and fay not what amends, 
or what releafe, Gc. it is void for incertainty, 5 Reps 
78. March 18. 

A naked award is no good plea in trefpafs, unlefs fome- 
thing be awarded to the plaintiff in amends ; for if there 
be no trefpafs there is nothing about which an award can 
be made; and if there be one, and they do not award 
fatisfaction, they do not aét according to the defign of 
their inftitution, for they are not indifferent, and fo there 
is no good award. 1 Brownl. 63: Cro. Eliz. gog: 
1 Rol. Abr. 251. 

If an award be to pay fo much money in difcharge of 
all aétions, a releafe fhall be intended to be awarded, un- 
lefs the contrary be {hewn on the other fide. 2 Rol, 
Rep. 1, 

A fubmiffion to award was of all matters in controverly 
by rule of court; and award was made, that fo much 
money fhould be paid on one fide, and nothing was award~ 
ed of the other fide ; and moved to fet it afide as being an, 
award only ex parte. Per Holt, ‘The common exceptions 
againft an award will not hold here, it being an award 
upon fubmiffion by rule of court ; for tho’ there be no re- 
leafe awarded of one fide, yet the fubmiffion was of all 
matters in controverfy ; and we will not grant an attach- 
ment before they tender a releafe; for if one comes to 
have aid of the court, he fhall do that which is fair and 
equitable before he has it. 12 Mod. 234. 

Award Was, that each party fhould give to the other a 
general releafe of all demands ; provided, that if either of 
them diflike the award within twenty days after made, 
and within that time pay 10s. the abitrament to be void: 
it was held that the firit part of the award was good, and 
the provifo repugnant and void. 

As an award is in nature of a judgment, it ought to 
be wholly decifive, for if it doth not determine the matter, 


‘it becomes a new controverfy; therefore if the arbitrators 
| award a bond for quiet enjoyment of Jands, without ap- 
pointing a certain fum, this is a void award, and the 


party is not obliged to give bond to the value of the 
land ; for then the fenfe of the award muft be fupplied 
by averment; now if it hath the credit of a judgment, 
there can be no interpretation made of the award, but by 
the words of the award itfelf; for if it receives its mean- 
ing from any matters out of the award, the mind of the 
arbitrators is only gueft at, and not exprefs’d; but the 


tors themfelves declare to be their award, and the bond 
to be according to the value, they cannot affign their 
power to any perfon to affefs the value. 5 Co. 77. Cro. 
Eliz, 432. 1 Rol. Abr. 263. Moor 359. 1 Rol. Rep. 
271. Dyer 242. Yelv. 78. 

An award was to pay money, but expre/s’d no place avhere 
it fhould be paid. Refolved, that in law this thould have 
a reafonable conftruction, and the party ought to have a 
reafonable time for the payment ; but Fo/er conceived it 
not good, becaufe in fuch cafe the bond of fubmiffion 
would be immediately forfeited, as there was neither time 
nor place where the money fhould be paid; but in an- 
{wer to this were cited 3 H. 7. and 16 E. 4, where it is 
faid, that if an arbitrator awards that one party fhall pay 
fo much fuch a day, and keeps the award in his pocket 
till the day be paft, yet the bond fhall not be forteited ; 
and fo it was adjudged by all the other juftices. 2 Brown. 
211. 

If the condition of an obligation be to fubmit.to an 
award all controverfies between 4. and B. and an award 
is made that 4. fhall permit B. to enjoy certain leafes of 
lands purchafed from 7. S. and that B, fhall pay the 
rents, and perform the covenants, and deliver to 4. a 
true copy of the leafes, and pay the arrears to the time of 
the purchafe from J. S. this is a good award as to the 
rents and covenants, though not particularly {pecified ; 
for it is true, an award is to be interpreted by its own 
words, and not by any matter out of the award which 
doth not appear in the words; but when the words of an 

award 
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award have relation to things certain out of the award, 
thefe things may be averred ; for that is the exprefs mind 
of the arbitrators, which they have exprefsly referred to; 
but as to the arrears the award is void, becaufe they have 
not referred to any matter that falls within the conu- 
zance of B. for he cannot compel 4. or F. S. to fet the 
time of the purchafe ; and an award of what cannot be 
certainly done is not a certain determination. 1 Rol. Abr. 
264. 

An award may be good for part only, but then it muft be 
final as to that part. 19 Hen. 6. 36. 8 Ed. 4. 10: 

An award that all fuits fhall ceafe is a final award; fo 
an award that one of the parties fhall not fue an obliga- 
tion; for this amounts to an extinguifhment of the debt. 
An award that a fuit in chancery fhall be difmiffed, is a 
final award ; fo if the arbitrators award a retraxif, or an 
award that one fhall not profecute nor proceed in fuch a 
term, feems to be good; but an award that one of the 
parties fhall be nonfuit is not good, becaufe the party 
may begin again, fo that each party fhall difcontinue their 
actions which they have againit each other; for this is 
not a final determination. 2 Mod. 227. 1 Lew. 58. 
1 Rol. Abr. 54. 1 Salk. 75. 6 Mod. 282. 

When the arbitrators award a thing not fubmitted, 
with a refervation to themfelves of a future power of judg- 
ing of the matter, and they award a thing within the fub- 
miffion, this is good for the thing within the fubmiffion ; 
for as to that it is final, and void for the refidue. Palm. 
146. Cro. Fac. 315, 584. 

If they arbitrate that all controverfies fhall ceafe, ex- 
cept that concerning one bond, this is final ; for as to 
the bond, they arbitrate that it fhall continue in force. 
Cro. Fac. 277, 400. 

A conditional award not good, becaufe not final to 
determine matters in difference ; the fame law where any 
thing is referred to the arbitrator’s future judgment or 
expofition. 1 Sid. 59. Cro. Fac. 508. Hob, 218. 
Palm. 110. 

An award to give fuch a releafe as counfel, &c. fhould 
advife, is good, for this is only a minifterial, and not a 
judicial at. Style 219. 

An award to pay all cofts which should be taxed by a 
prothonotary, &c. not good, becaufe not final. Sid. 358. 

The performance of what is awarded likewife mujt be 

poffible and lawful. 
- Ifthe arbitrators award a thing impoffible ex natura rei, 
it is void ; as if they award a fum of money to be paid at 
a day paft, itis void. 8 Ed. 4. 1.4. But if they award 
a thing which cannot be done, but is not in the nature of 
the aét itfelf contradictory or repugnant ; this may be a 
good award; for there is no conftruction to be made of 
the award, but by the words thereof. 1 Rol. Abr. 248. 

An award to levy a fine is good; for though it is an act 
of the court, yet by the law and publick juftice of the 
kingdom, it is not to be refufed to any man; but if the 
award be to command the juttices to do it, this is no good 
award ; for the parties in effet pray leave to agree from 
the King himfelf, which is quite different from the nature 
ofa command. 1 Rol. Abr. 249. 

An award to pay fo much apud domum F. S. good; for 
he is not bound to pay it in the houfe, but as near as he 
can to it, or it fhall be intended a common inn ; and if 
the party will not let him pay there, it has been faid 
that the endeavour is fufficient; for they cannot award 
any thing that will make the party a trefpafler. 1*Ro/. 
Abr. 249. 1 Rol. Rep. 6. Cro. Car. 226. 2 Bul. 39. 
3 Lev. 153. An award that one of the parties fhall do a 
thing out of his power, as to deliver up a deed which is in 
the cuitody of F. S. is void; agreed per cur’. 12 Mod. 
585. Ifan arbitrator awards a thing againft law, this is 
void. 1 Rol. Abr. 249. And a party is not to be made 
a judge in his own caufe by award. 1 Selk. 71. Where 
a thing is to be done on payment of money, a tender of 
the money is as much as an actual payment. Mod. Caf. 
33. Action of debt may be brought for money adjudged 
to be paid by arbitrators, declaring on the award ; and 
alfo action of debt upon the bond for not performing the 
award. Brownl. 55. 

With refpe& to pleading awards in bar, there is a dif- 
ference between an accord with fatisfaétion and an award; 
for in an accord a man muft plead prefenp fatisfaction, 
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touching and concerning, &c. 
an end to the faid differences and difputes, they the faid A.B. 
and C. D. by their feveral bonds or obligations bearing date, 
&c. are become bound each to the other of them in the penal jum 
of &c. to fiand to, and abide the award and final determination 
of us E. F. G.H. &c. fo as the faid award be made in 
writing, and ready to be delivered to the parties in difference 
on or before, &c. next, as by the faid obligations, and the 
conditions thereof may appear. 
the faid arbitrators, whofe names are hereunto fubfcribed, 
and feals affixed, taking upon us the burthen of the faid 
award, and having fully examined and duly confidered the 
proofs and allegations of both the faid parties, do for thé 






A W 


and it is no plea in bar to plead an accord with fatif- 
faétion at a day to come; for in all psrfonal injuries the 
law gives damages as an equivalent; and when the party 
accepts of an equivalent, there is no injury or caufe of 
complaint, and therefore a prefent fatisfaction is a good 
plea; but where the wrong-doer promifes a future fatif- 
faction, the injury continues till fatisfa€tion is made, 


and confequently there is a caufe of complaint in being, 
and if the trefpafs were now barred by this plea, he can 
have no remedy for the future fatisfaétion, for that fup- 
pofes the injury ftill to have continuance; but where 
perfons fubmit to arbitration, the arbitrators are judges . 
of the injury ; and if they award money payable at a day 
to come, that is a good award, and may be a good plea 
in bar to an action of trefpafs brought in the mean time, 
becaufe this thereby becomes the immediate debt attain- 
able by law. 5 Ed. 4.7. Plowd. 5. b. 
A man cannot plead generally the award performed, 
but he ought to fet forth the award, and thew how he 
hath performed it. Moor 3. pl. 9.' In pleading a coun- 
termand to a fubmiffion to arbitrate, it need not be 
alledged, that the party gave notice to the arbitrators, 
for without that it is no countermand, and therefore if no 
notice be given, iffue may be joined upon the point guod 
non revocavits 8 Co. 82. If the fubmiflion be by word, 
though the award be by deed, the party may wage his 
law ; for though a deed cannot be diflolved without deed, 
yet a verbal contraét may be diffolved by word only: and 
this in its original is a verbal contract. Co., Lit. 295. 
2 Sand. 65. i 
Arbitrators are to make their award fecundum allegata 
& probata, but they may not injoin any oath to the wit- 
neffes: the award ought to`be publifhed; and no one 
is bound to perform till he can know what the award is. 
4 Rep. 82; Brownl. 311. A fubmiffion to award may. 
be revoked and countermanded, before the award made; 
where there is no fpecialty to abide the award of F. S. 
Ee. 8 Rep. 8. By Stat. 9 & 10W. 3.0. 13. Sad- 
miffions to awards, by agreement of the parties, may be 
made a rule of any of his majelty’s courts of record ; and 
on a rule of court thereupon, the parties fijall be finally 
concluded by fuch arbitrament: and in cafe of difobe- 
dience thereto, the party refufing to perform the fame, 
fhall be fubje& to the penalties of contemning a rule of 
court, c. unlefs it appears on oath that fuch award was 
unduly procured, when it fhall be iet afide: but this fa- 
tute extends only to perfonal matters, for which there is 
no other remedy but by perfonal action, or by fuit in 
equity. Attachment lies for non-performance of anaward - 
made a rule of court; after perfonal demand of per- 
formance. 1 Salk. 83. In making a fubmiflion to an 
award a rule of the court of Chancery, which the parties 
may agree to, it muft be done purfuant to the a&t of par- 
liament ; and the method is to move that court, to con- 
firm the award, upon the Mafter’s report : though if 
there be fuch fubmiffion to a reference, and the award 
made is to be confirmed by decree, without appeal; yet 
exceptions may be taken thereto. 2 Vern. 109. See 
1 Mod. 21. And wide Arbitrator. 


Form of an Award on a Submiflion. 


O all people to whom this prefent avriting indented of 
award fhall come, greeting. Whereas there are 


Jeveral accounts depending, and divers controverfies and dif- 
putes have lately arifen between A.B. of, &c. gent. and 


C. D. of, &c. all which controverfies and difputes are chiefly 
And whereas for the putting 


Now know ye, That we 


Settling 
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frtling amity and friendfrip bctwveen them, make and publifd | 


this our award, by and between the faid parties in manner 
following, that is to fay; Imprimis, We do award and or- 
der, that all ations, fuits, quarrels and controverfies what- 
Jfoever had, moved, arifen or depending between the faid 
parties in law or equity for any manner of caufe whatfoever, 
touching the faid, &c. to the day of the date hereof, hall ceafz 
and be no further profecuted, and that each of the faid parties 
feall pay and bear his own cofts and charges, in any wife re- 
lating to, or concerning the Jaid premiffes. And we do aljo 
award and order that the fuid A.B. hall pay, or caufe to be 
paid to the faid C.D. the jum of, &c. within the fpace of, 
&c. And alfo at his own cofts and charges do, &c. And 
further we do award and order that the Jaid C. D. fall 
pay or caufe to-be paid, to the faid A. B. the Jum of, &c. 
on or before, &c. or give Juficient fecurity for the Jame to 
the faid A.B. Sc. And we do award and order that, &c. 
And laftly, we do award and order that the faid A.B. and 
C.D. on the receipt of the feveral fums, &c. abovementioned, 
Srall in due form of law execute each to the other of them 
general releases, fufficient for the releafing by each to the other 
of them, his executors and adminiftrators, of all actions, fuits, 
arrefis, quarrels, controverfies and demands whatfoever 
touching or concerning the premiffes afort/aid, or any matter 
or thing thereunto relating, from the beginning of the world 
until the day of, &c. laf. In witnefs, Se. 


— Piom, or aume, (Teut. obm, i. e. cadus vel menfura) 
A meafure'of Rhenifh wine, containing forty gallons ; 
mentioned in the ftatute 1 Fac. 1. c. 33. and 12 Car. 2. 
c. 44 This word is otherwife called awame, as you may 
read in a very old printed book.—The rood of Rhenith 
wine of Dordreight is ten awmes, and every awme fifty 
gallons. The rood of Antwerp is fourteen awmes, and 
every awme thirty-five gallons. By this account it con- 
tains different quantities in feveral countries. 

Bre and Agen, Comes from the Saxon verb axian, to 
demand, and from hence we have our Exglifh word afk. 
In Somerfetfoire, and fome other counties of England, in 
the country diale& the word axe is made ufe for aff. 

Apel, and defaiel, A writ that lies for an heir difpof- 
feffed of his inheritance left by his grandfather, or great 
grandfather, &c. See aile. 

@salous, Signifies a poor horfe or jade.— Afri, azaldi, 
‘8S alii equi valoris, Ec. Clauf. 4 Ed. 3. 


B. 


Aca, A hook or link of iron, or ftaple.—Jn axibus 
emptis S carredis exandis novem denarios in colariis, 
bacis & fellis ad idem emptis xiti den.—Confuetudin. domus 
de Farendon, MS. penes Wh. Kennet, f. 20. 
` Wäccinium, or bacina, A bafon or veffel to hold water 
to wath the hands.—Non topeta, non mountergia, non bac- 
Cinia, & nil omnino per violentiam exigatur. Simeon Du- 
nelm. anno 1126. Mon. Angl. tom. 3. p. 191.—Petrus 
filius Petri Picot tenet medietatem Heydene per ferjantiam 
Jerviendi de bacinis.—This was a fervice of holding the 
bafon, oņ waiting at the ba/on, on the day of the king’s 
coronation. Lib. Rub. Scaccar. f. 137. 
_ WBacheleria, The commonalty as diftinguifhed from 
baronage.—Fe/ivitate S. Edmundi Regis & Confeforis, in 
quindenam S. Michaelis apud Weftmonafterium, per do- 
minum regem vegaliter celebrata communitas bacheleriez An- 
glie Jignificavit domino Edwardo filio regis, &c, Annal. 
urton. p. 426. fub an. 1259. 

Wacheloz, (baccalaureus, trom the Fr. bachelier, viz. 
tyro, a learner:) In the univerfities there are dachelors of 
arts, &c. which is the firft degree taken by ftudents, before 
they come to greater dignity. And thofe that are called 
bachelors of the companies of Lendon, are fuch of each com- 
pany, as are fpringing towards the eftate of thofe that are 
employed in council, but as yet are inferiors; for every 
of the twelve companies confift of a mafter, two wardens, 
the livery, (which are affiftants in matters of council, or 
fuch asthe affiftants are chofen’out of) and the bachelors. 
The word bachelor is ufed 13 R. 2. and fignifies the fame 
with kuighi-bachelor. By 3 E. 4. c. 5. it is a fimple 
knight, and not knight banneret, or Knight of the Bath. 















or about a man. 


per aliquem cujus res illa fuerit. 
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Anno 28 E. 3. a petition was recorded in the Tower, bea 
ginning thus: 4 noftre Seigneur le Roy monftrent votre 


fimple bachelor, Johan de Bures, (Fc. Bachelor was an- 


tiently attributed to the admiral of England, if he were 


under a baron. In Pat. 8 R. 2. we read of a baccalarius 
regis. And touching the further etymology of this word, 
baccalaurei (tefte Renano) a bacillo nominati Junt, quia 


primi fiudii authoritatem que per exhibitionem baculi conce- 
debatur jam confecuti fuiffent, Sc. 


Wackberinde, (S2x.) Signifieth bearing upon the back, 
Bra&on ufeth it for a fign or circum- 
{tance of theft apparent, which the Civilians call furtum 
manifeftum; for, dividing furtum into manifefium & non 
manifeftum, he defineth the former thus; furtum vero ma- 
nifefium eft, ubi latro deprehenfus eff Jeifitus de aliquo latro- 
cinio, feil. handhabend, & backerind, & infecutus fuerit 
Brachlibs 35 tract 22 
cap. 32. Manwood remarks it as one of the four circum- 
{tances or cafes, wherein a forefter may arreft the body of 
an offender againft vert or venifon in the foreft: by the 
affife of the foret of Lancaffer (fays he) taken with the 
manner, is When. one is found in the king’s foreft in any 
of thefe four degrees, fable-ffand, dog-draw, backbear, and. 
bloody-hand. Manw. 2 part, Foreft Laws. 

Waco, Is a bacon hog, as often ufed in old charters. 
Blount. 

Wattile, A candleftick properly fo called, when for- 
merly made ex baculo of wood, or a ftick. Hugo epi/copus 
Dunelmenfis fecit in ecclefia coram altari tria ex argenta 
battilia, in quibus lumina die nociuque perpetuo ardentia lu- 
cerent. Clodingham Hit Dunelm apud Wartoni Ang. 
Sac. p. 1723. 

Wadger, (from the Fr. bagage, a bundle, and thence is 
derived ġagagier, a carrier of goods) Signifies with us one 
that buys corn or victuals in one place, and carries them 
to another to fell and make profit by them: and fuch a 
one is exempted in the Srat. 5 & 6 Ed. 6. c.14. from the 
punifhment of an ingroffer within that ftatute. But by 5 
Eliz. c. 12. badgers are to be licenfed by the juftices of 
peace in the feflions ; whofe licences will be in force for 
one year, and no longer; and the perfons to whom granted 
muft enter into a recognifance that they will not by co- 
lour of their licences foreftal, or do any thing contrary to 
the ftatutes made againft foreftallers, ingroffers, and re- 
grators. If any perfon fhall a& as a badger without li- 
cence, he is to forfeit 5/, one moiety to the king, and 
the other to the profecutor, leviable by warrant from 
juftices of peace, Gc. Vide 13 El. c. 25. f. 20. 

Wag, An uncertain quantity of goods and merchandize,: 
from three to four hundred. Lex Mercat. - 

Waga, A bag or purfe.—Carta Decani Ecclefie Litch- 
field, iz Mon. Angl. tom. 3. page 237. Ducentas Marcas 


pecunie in quadam baga de Whalley.— 


Wagavel, The citizens of Exeter had granted to them 
by charter from K. Edw. 1. a collection of a certain tri- 
bute, or toll upon all manner of wares brought to that city 
to be fold, towards the paving of the ftreets, repairing of 
the walls, and maintenance of the city, which was com- 
monly called in old Englith begavel, bethugavel, and 
chippinggavel. Antiq, of Exeter. 

Wabhadum, A cheft or coffer; it is mentioned in Fleta, 
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Wajardour. (Lat. Aajulator) A bearer of any weight 
or burden.—Offerebant duos incifores'in Jua lapicidina, & 
cariagium petre ufque ad navim, ÈS de navi ufque duos ba- 
jardours /ervituros ad ecclefiam. Petr. Blef. Contin. Hift. 
Croyland, p. 120. 

Wail, Gallium, (from the Fr. bailler, which comes of 
the Greek Baaaew, and fignifies to deliver into hands) Is 
ufed in our Common law for the freeing or fetting at li- 
berty of one arrefted or imprifoned upon any action, 
either civil or criminal, on furety taken for his appear, 
ance at a day and place certain. Brad. lib. 3. trad. 2. 
cap. 8. The reafon why it is called éai/, is becaufe by 
this means the party reftrained is delivered into the hands 
of thofe that bind themfelves for his forthcoming, in 
order to a fafe keeping or protection from prifon: and 
the end of dail] is to fatisfy the condemnation and cofts, 
or render the defendant to prifon. 
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With refpe& to bail in civil cafes it is to be obferved, 
that there is both common and /pecial bail: common bail 
is in actions of {mall concernmént, being called common, 
becaufe any fureties in that cafe are taken ; whereas in 
caufes of greater weight, as actions upon bonds, or fpe- 
cialty, &c. where the debt amounts to 10/, Special 
bail or furety muft be taken, fuch as fubfidy men at leatt, 
and they according to the value. 4 Inf. 179. For 
common bail fictitious names only are now ufed. 

By Stat. 23 Hen. 6. c. 9. Sheriffs, &c. are to let to 
bail perfons by them arrefted by force of any writ, in any 
perfonal action, &c. upon reafonable fureties, having fuf- 
ficient within the county to keep their days in fuch place, 
Ec. as the writs require. And the Stat.1 W. & M. 
Sef: 2. c. 2. (36.) provides againft exceflive bail. ‘ 

By the Stat. 12 Geo. 1. c. 29. None fhall be held to 
fpecial bail on procefs out of any fuperior court, where 
the caufe of action doth not amount to 10/. or upwards ; 
nor out of any inferior court where it doth not amount to 
40s. Affidavit is to be made of the caufe of action, and 
filed before fome judge, or commiffioner of the court 
whence the writ iffues, or before the officer iffuing it, 
and the fum fpecified in the affidavit indorfed on the 
back of the writ; for which fum bail fhall be taken, and 
no more: and if there be no fuch affidavit and indorfe- 
ment, the defendant fhall not be arrefted by his body, 
tc. Vide 21 Geo. 2. c. 3. ; 

In aétions of battery, trefpafs, flander, &c. though the 
plaintiff is like to recover large damages, fpecial bail is 
not to be had, unlefs by order of court, and the procefs 


is marked for f{pecial bail: nor is it required in actions of 


account, or of coyenant, except it be to pay money; nor 
againft heirs or executors, &c, for the debt of the teftator, 
unlefs they have waited the teftator’s goods. 1 Danv, 
Abr, 681. 

- Neither is an executor, adminiftrator or heir, upon 
the removal of a caufe out of an inferior court, obliged 
to putin bail. 2 Lev. 204. 1 Sid. 418. 1 Lev. 945, 
268. 2 Jones 82. 1 Salk. 98. S. P. cont. Lit. Rep. 
81. 


But if there be a devaftavit fuggefted, which can only 


be on an action of debt on a judgment, they muft find 
Special bail. 1 Lev. 145. 1 Sid. 63. 1 Salk. 98. 

An attorney, or other officer, whofe attendance is re- 
quired in the court to which he belongs, fhall not be held 
to fpecial bail. 1 Mod. 10. Unlefs at the fuit of an at- 
torney of another court. 

If baron and feme are fued, the hufband muft put in 
bail for both, but if the hufband does not appear upon 
the arreft, the wife muft file common bail before fhe can 
be difcharged ; for otherwife the plaintiff could not pro- 
ceed to obtain judgment. Gold/. 127. Cro. Eliz. 370. 
Cro. Fac. 445. Style 475. 1 Mod. 8. 6 Mod. 17; 
105. 
a all a€tions brought in B. R. upon any penal law, 
the defendant is to put in but common bail. Y¢/v. 53. 
In actions where damages are uncertain, bail is to be at 
the difcretion of the court: on a dangerous affault and 
battery, upon affidavit of fpecial damages, a judge’s hand 
may be procured for allowance of an ac etiam in the writ: 
and in action of /candalum magnatum the court on motion 
ordered fpecial bail. Raym. 74. Special bail is ordered, 
by rule of court, in all caufes of removal, whether by 
habeas corpus, writ of privilege, certiorari, Fc. except 
where the defendant is fued as executor or adminiftrator : 
and a caveat is to be entered with the judges for good 
bail. And when bail is taken by the chief juftice, or 
other judge on a habeas corpus, the bail taken in the infe- 
rior court is difmiffed; though the laft bail be not filed 
prefently, nor till the next term. Yelv. 120, 121. Yet 
it has \been held, where a caufe is removed out of an 
inferior court by habeas corpus, if the bail below offer 
themfelves to be bail above, they fhall be taken, not be- 


ing excepted againft below, unlefs the caufe comes out of 


London. For the fufficiency of the bail there is at the 

peril of the clerk, and he is refponfible to the plaintiff; 

fo that the plaintiff had not the liberty of excepting 

againft them, and the clerk is not refponfible for their de- 

ficiency in the court above, though he was in London. 1 
ı Salk. 97. 


facias. 
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In London, ’tis faid, fpecial bail is to be given in action 
of account, &c. But on removal by habeas corpus into 
B. R. that court will accept common bail. 2 Keb. 404. 

There is not only bail to appear, &c. on writs of error; 
but alfo in audita querela, a recognifance of bail muft be 
acknowledged ; and upon a writ of artaint, to profecute, 
Se. bie) Cent. 129. 

By the Stat. 3 Fac. 1. c. 8. No execution fhall bede- 
layed by any writ of error or /uperfedeas thereupon, for 
the reverfing of any judgment; unlefs fuch perfon in 
whofe name fuch writ fhall be brought, with two fufficient 
fureties, fhall firft, before fuch itay made, or /uper- 


Jedeas awarded, be bound unto the party for whom any 


fuch judgment is or fhall be given, in double the fum 
adjudged, to profecute the writ of error with effect; and 
alfo to fatisfy the debt, damages, and cofts adjudged, 
Se. 
Note; by the Stat. 3 Jac. 1. cap. 8. When a writ of 
error is brought on a judgment had upon a bond to pay money 
(only) there fpecial bail ought to be given ; and after a 
year a fire facias ought to precede the levari, or fieré 
11 Mod. 2. 
-If a caufe removed from an inferior court, be remanded 
back by procedendo the fame term, the original bail in the 
inferior court are chargeable, but not if remanded in 
another term. 2 Cro, 363. Onein execution in cuftody 
of the marfhal of B. R. is not compellable to find bail, if 
another action be brought againft him. But if he be in 
the prifon of the Fleet in execution, on action brought 
in B.R. he muft be removed into the cuftody of the 
marfhal of that court, or put in bailto the action. Trin. 
24 Car. B. R. One taken on a writ of execution is not 
bailable by law; except an audita querela be brought: 
but where a writ of error is brought and allowed, if the 
defendant be not in execution, there fhall not be an 
execution awarded againft him, at the requeft of the bail, 
though he be prefent in court. 1 Nel: Abr. 331. 
bail ought not to join with the principal, nor the prin- 
cipal with the bail, in a writ of error to reverfe the judg- 
ment againft either. 2 Cro, 295. 
On capias ad fatisfaciendum againft the defendant re- 
turned zoz eff inventus, fcire facias is to ifue againft the 
bail, or an aétion may be brought. Where a defendant 
renders his body in difcharge of the bail, the plaintiff is 
by the rules of the court to make his choice of procéed- 
ing in execution, whether he will charge body, goods, or 
lands. 1 Li. 183. And if the principal after judg- 
ment renders not himfelf in difcharge of his bail, it is at 
the election of the plaintiff to take out execution either 
againft him or proceed againft his bail: but if he takes 
the bail in execution, though he hath not full fatisfaction, 
he fhall never after take the principal; and if the princi- 
pal be taken, he may not after meddle with the bail. 
Where two are bail, although one be in execution, the 
plaintiff may take the other. 2 Cro. 320. 2 Bulf. 68. 
If a principal render himfelf, and there is none to require 
his commitment, the court is ex oficio to commit him; 
and if the plaintiff refufe him, he fhall be difcharged,. 
and an entry made of it upon the record. Moor, caf. 
1249. A defendant having rendered himfelf to difcharge 
the bail, and prayed entry of it; the court afked the 


plaintiff if he would have execution of his body, and he ~ 


faid no: the bail was difcharged. 1 Leon. 59. See Hob. 
210. There muft be an exoneretur entered, to difcharge 
the bail. If the defendant dies before a capias ad fatif- 


fac. againft him returned and filed, the bail will be dif- _ 


charged. 1 Lil. 177. On the death of the principal, 
’tis impoffible for the bail to bring in his body: and the 
bail ftand engaged that the principal fhall render himfelf, 
which muft be intended upon procefs awarded againft him 
in his life time. 1 Nel 328. 

The bail upon a writ of error cannot render the party 


in their difcharge ; becaufe they are bound in a recogni-. 


fance that the party fhall profecute the writ of error with 
‘effect, and.pay the money if judgment be affirmed. 1 
Lill. Abr. 173. Before a feire facias taken out againft 
bail, the principal may render his body in difcharge of 
the bail: and if the bail bring in the principal before 
the return of the fecond fti. fac. againft them, they hall 


be difcharged. 1 Rol. Abr. 250. 1 Lill. 471. An- 
; tiently 
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tiently the bail were to bring in the principal upon the 
firk feire fac. or it would not be allowed. 3 Bulj?. 182. 
H bail furrender the principal at or before the return of 


the fecond fire facias, it is good, although there be not- 


immediate notice of it to the plaintiff; and if through 
. want of notice, he is at further charge againft the bail, 
that fhall not vitiate the furrender, but the bail thall not 
be delivered till they pay fuch charges: if at any time 
after the return of the capias, the bail furrender the prin- 
cipal at a judge’s chamber, and he thereupon is com- 
mitted to the tipftaff, from whom he efcapes, ` êe. this 
will not be a good furrender ; but if it be before or on a 
capias returned, it is otherwife, the one being an indul- 
gence, and the other matter of right. Mod. Caf. 238. 
When a perfon makes his efcape out of prifon, and is 
retaken and bailed; the bail fhall be difcharged on a writ 
to the fheriff commanding him to keep the prifoner in 
difcharge of the bail. Stat. 1 Ann. ff. 2. c. 6. Sec.3. The 
judges of the courts at We/fminffer have power by ftatute 
to appoint commiffioners in every county to take recog- 
nifances of bail, in caufes depending in their courts ; 
and to make fuch rules for juftifying the bail as they fhall 
. think fit, Ge. Stat. 455 W. © M. ¢. 4. 

> The commiffioners are to take, bail, but are obliged by 
rule of court to keep a book wherein are the names of the 
plaintiff, defendant, and bail, and the perfon who tranf- 
mits the fame, and who makes affidavit that the reeogni- 
fance was duly acknowledged in his prefence: on fuch 
_ affidavit the judges make a conditional allocatur, and the 
bail are to ftand abfolute, unlefs the plaintiff excepts 
againft them within twenty days, and‘if he excepts, the 
bail may juftify by affidavit before the commiffioners in the 
country. Gi/o. H.C. B. 32. 

- If a defendant puts in bail by a wrong name, the pro- 
ceedings fhall neverthele{s be good; for otherwife every 
man impleaded, may give a falfe name to his attorney by 
which he will be bailed, and then plead it in arreft of 
judgment. Go/df. 138. But it hath been held, that if 
the bail be entered in one name, and the declaration and 
all the proceedings are by a contrary name, it will be er- 
roneous. 1 Cro. 223. So if there is bail, and the bail 
be taken off the file, the plaintiff is without remedy : 
though a habeas corpus and bail-piece were loft in B. R. 
new ones were ordered to be made out. Style 261. 

Stat. 21 Fac. 1. cap. 26. enacts, That it is felony with- 
out benefit of clergy to acknowledge, or procure to be 
ackhowledged, any bail in the name of other perfon not 
privy or confenting thereto, provided that it fhall ot cor- 
rupt the blood, or take away dower. 

Stat. 448 5 W. © M. cap. 4. f: 4. enaéts, That any 
perfon reprefenting or perfonating another before com- 
miffioners appointed to take bail, fhall be adjudged guilty 
of felony. 

Special bail, which is taken before a judge, or by 
commiffioners in the country, when accepted, is to be 
filed ; after seventy days notice given of putting in fpe- 
cial bail before a judge, on a cepi corpus, if thére be no 
exception, the bail fhall be filed in four days, 1 Lill. 
Abr. 174. Upon a cepi corpus twenty days are al- 
lowed to except againft the bail: fo on a writ of error ; 
and you need not give notice; but you cannot take out 
execution without giving a four days rule to put in better 
bail: invall other cafes, notice muft be given. Upona 
habeas corpus, eight and twenty days are appointed to ex- 
cept againft the bail, and after that, if it be not excepted 
againft, it fhall be filed in four days. 1 Salk. 98. 

As to putting in common bail, or entering a common 
appearance, vide the books of ‘practice by Richardfon or 
Harrifen. 

The exception to bail put in before a judge, mutt be 
entered in the bail book, at the judge’s chambers at the 
fide of the bail there put in, after this manner: J do ex- 
io againft this bail, A. B. attorn. for the plaintiff, And 
if there be no fuch exception, the defendant’s attorney 
may take the dai/-piece from the judge’s chamber, and file 
it. Bail is not properly fuch until it is filed, when it is 
of record: but it fhall be accounted good, till the fame 
is queftioned and difallowed. When cognifors of bail 
are queftioned, they are to juftify themfelves in open 
court, by cath of their abilities; or before one of the 
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judges of the court; or by afidavit before commiffioners 
who took the bail. 

Bail cannot be juttified before a judge in his chamber, 
rexcept it be by confent, or for neceifity in vacation; but 
in the latter cafe they ought to be juitified again in term, 
and upon that the defendant is compelled to accept a de- 
claration to go to trial at the aflifes, if it be an iffuable 
term; and upon putting in bail, it is not enough to give 
notice of their being put in, but it ought to be of their 
names, places of abode, and trade or vocation, that the 
plaintiff may know how to enquire after them; and after 
exception to bail there is no fet time to juftify, or change 
them for better, but it muft be in convenient time. 6 
Mod. 24, 25. 

It being doubtful whether Sunday fhould be reckoned 
as one day in notice to juftify bail, it was determined per 
cur. that for the future Sunday fhall not be counted one, 
(it not being a proper day to enquire after bail) but 
two days notice niuft be given, of which Sunday fhall not be 
one; upon motion for defendant to juftify bail, notice 
was ferved Saturday June. 23, to justify bail Monday 25 5 
the notice being infutticient, the bail was not fuffered to 
juttify. Notes in C. B. 220. ; 

“The court may adjudge bail fuficient, when the plain- 
tiff will not accept of it. Alfo the court on motion, or a 
judge at his chamber, will order a common appearance 
to be taken, when fpecial bail is not required, on affida- 
vit made by the defendant of the fmallnefs of the debt 
due, ĉc. The putting in of a declaration, and the ac- 
ceptance of it by the defendant’s attorney with the pri- 
vity of the plaintiff’s attorney, is an acceptance of the 
bail. If a plaintiff accepts of an aflignment of the bail 
bond, and the defendant puts in the fame bail that were 
put in to the fherjiF at the return of the writ, the plaintiff 
cannot exceptagainft them ; but ’tis otherwife where he hath 
not taken an aflignment. - Farrel. Med. Caf. 62.. When 
a fheriff hath taken good bail of the defendant, he will 
on a rule return a cepi, and afign the bail bond to the 
plaintiff, which may be done by indorfement without 
ftamp ; fo as it be ilampt before action brought there- 
upon; and then the defendant and bail may be fued on 
the bond, by the plaintiff in his own name, 2. e. as af- 
fignee of the fheriff. Svat. 4 EF 5 Ann. c. 16. But if 
the plaintiff takes an aflignment of the bail-bond, though 
the bail is infufficient, the court will not amerce the fhe- 
riff. 4 Salk. 99. By the antient practice, a bail-bond 
could not be put in fuit till a rule was had to amerce the 
fheriff, for not having the body at the return of the writs 
and the courfe now is, to ftay proceedings on the bail- 
bond, if there is no return of a cepi corpus. Mod. Caf. 
229. 3 Salk. 57. In cafe the defendant doth not put in 
bail, the attorney for the plaintiff is to call on the fheriff 
for his return of the writ; and fo proceed to an attach- 
ment againft the fheriff. If on a cepi corpus no bail is re- 
turned, a rule will be made out to bring in the defen- 
dant’s body. Though a defendant, with leave of the 
court, may depofit money in court inftead of bail; and 
in fuch cafe the plaintif fhall be ordered to waive other 
bail, Lill. Abr. Trin. 23 Car. B. R. Bail to the ac- 
tion is fo be taken before none but a judge of the court ; 
but for appearance may be before any officer, and if it be 
illegally taken, it will not obligeone as bail. 2 Cro. 94. 
It is faid bail are liable to all actions of the plaintiff the 
fame term wherein he fhall declare againft the defendant ; 
yet where an attorney appeared for one in the King’s 
Bench, and fpecial bail was entered for his client to that 
ation ; it was agreed, that the bail is not bound to ftand 
bail to all other actions that {hall be declared in againft 
the party in the by: but the attorney is obliged to ap- 
pear for him in all fuch actions, and to put in common 
bail. Sżyle 464. 

If more damages, €c. are recovered than mentioned in 
the plaint, or than the fum*wherein the bail is bound, 
the bai! will not be liable. 1 Salk. 102... So where a 
declaration is laid in another county, when the original is 
fued out in London, and bail put in there upon it. 3 
Lew. 235. Contra where thé fuit is by /atitat. An or- 
der of court was made anno 22 Car. 2. ‘That in cafe of 
bail, if the recovery be for a larger fum than in the at 
etiam, the bail fhall not be chargeable at all: but by a 
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late order, bail is anfwerable for any lefs fum which the 
plaintiff fhall recover. Ord. Pafch. 5 Geo. 2. A bail 
cannot be awitnefs for the defendant at the trial; but the 
court, on motion, will difcharge the bail, upon giving 
other fufficient bail. Wood's Inf. 582. Bail-pieces are 
written on a {mall fquare piece of parchment, with the 
corners cut off at the bottom. A fpecial bail-piece is in 
the following form: and all the difference between a fpecial 
bail-piece and a common one is, that in the former the 
real names of the bail, with their additions, are inferted; 
whereas in the latter the fictitious names of Jobn Doe and 
Richard Roe are inferted. 


Form of a fpecial dail-piece. 


Of the term of St. Michael, in the firt year of the reign 
of King George the Third. 


Middlefex, (to wit) A.B. of the parij of, &c. 

in the county aforefaid, gent. is deli- 

wered to bail upon an arreft, unto E. F. 

of, &c. in the faid county, gentleman, 

and G. H. of, &c. in the fame county, 

yeoman. 

ee Tameress ? At the fuit of C. D. 


attorney. 


As to bail for crimes, at Common law bail was allowed 
for all offences except murder. 2 Inf. 190. And if the 
party accufed could find fufficient fureties, he was not to 
be committed to prifon ; for all perfons might be bailed 
till convicted of the offence. 2 Inf. 186. But by ftatute 
it was after enacted, that in cafe of homicide the offender 
fhould not be bailed: and by our ftatutes, murderers, out- 
laws, houfe-burners, thieves openly defamed, €&c. are not 
bailable; but where perfons are guilty of larceny, are ac- 
ceffaries to felony, or guilty of light fufpicion, they may 
be admitted to bail. Stat. 3 Ed. 1. c. 15. 

One indiéted and found guilty of the death of a man by 
mifadventure, as by cafting a ftone over a houfe, and by 
chance killing a man, woman, or child, is not bailable. 
Coke of Bail, Sc. c. 5. cites 3 Ed. 3. Corone 354. 

So if one indicted be found guilty of the death of a 
man /e defendendo, he ought not iy law to be bailed; for 
according to Bragton’s rule, invenientur culpabiles. “Goke 
of Bail, aI ceg 

One indicted of con/piracy, viz. that he with others 
confpired falfely to indict another of murder or felony, by 
means whereof he was indi¢ted, and afterwards convicted, 
fhall not be bailed. Coke of Bail, Sc. cap. 5. and fays, 
that this was the refolution of all. the judges, upon the 
queition demanded by King £d. III. himfelf, as appears 
27 Af... 

One indicted for burglary may be bailed. 
&e. ¢. 5. cites 29 Af. 44 

One indicted or ie oe of robbery may be bailed., 
Coke of Bail, Se. c. 5. 

One indicted or appeal’d of rape may be bail’d: yet 
that was no felony at Common oe - the Stat. Weftm. 

2. cap. 34. Coke of Bail, Se. 

If one be appealed by an ee, oe be of good and 
honeft fame, he may be bailed during the life of the ap- 
prover. Coke of Bail, Se. c. 5. 

One indicted for putting out eyes, or cutting out of tongues, 
may be bailed. Coke of Bail, &Fc. c. 5. 

Roll Ch. J. faid, he doubted whether one indicted of 
perjury may be bailed, tho’ the clerks of the criminal fide 
faid he might. Sry. 368. 

One committed by the council of ftate and the parlia- 
ment, for publifhing a /editious pamphlet, was denied to 
be bailed. Sty. 397. 

One indi&ed on /u/picion of robbery was outlawed, and 
taken on the outlawry, and brought writ of error, and 
being brought to B. R. by habeas corpus, prayed to be 
bailed, and took two exceptions to the indictment; 1ft, 
That he was in prifon, and knew nothing of the outlawry ; 


Coke of Bail, 
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2dly, That the charge is too general, and no-body prea 
fecutes; but per Roll Ch. J. He cannot be bailed. Sty. 
418. But fee 4 &.5 W. & M. c. 18. which enatts, 
that perfons outlawed, except for treajon or felony, may 
appear by attorney and reverfe the iame without bail; 
except fpecial bail fhall be ordered by the court: and that 
perfons arrefted upon any capias utlagatum, except fortreafon 
or felony, may be difcharged by an attorney’s engagement 
to appear: and in cafes where fpecial bail is required, 
the fheriff may take bond with fureties. 

One charged with buggery is not bailable; per Holt 
Ch. J. 12 Mod. 435. ; 

It was doubted, whether perfons committed by rule of 
court are intitled to the benefit of the habeas corpus att; 
and it was refolved by two judges, viz. Eyre and Forte- 
Siue, (abfente Powis & diffentiente Pratt) that none are in- 
titled to make their prayer, but fuch as are committed by, 
warrant of a juftice of peace, or fecretary of ftate, and 
not thofe committed by rule of court; for that is not in 
the meaning of the act of parliament, (a commitment by 
warrant.) 10 Mod. 429. 

But in the late cafe of Bingley, he was brought before 
a judge of B. R. and bailed.—And the judges never de= 
nied him an Aabeas corpus, when applied for, though a 
perfon under fuch circumftances, on obtaining 4a’ cor” 
might perhaps be remanded. 


Having thus briefly fhewn what criminals are bailable, — 


it remains to confider dy whom they may be bailed. 

By the Common law the {herif might bail perfons ar- 
refted on fufpicion of felony, or for other offence bailable; 
but he hath loft this power 'by the Szat. ı Ed. 4. c. 28 
Juftices of peace may let to bail perfons fufpected of fe- 
lony, or others bailable, until the next feffions: though 


where perfons are arrefted for manflaughter or felony, be- _ 


ing bailable by law, they are not to be let to dail by, 
juftices of peace but in open feflions, or where two juftices 
(quorum unus) are prefent; and the fame is to be certi- 
fied with the examination of the offender, and the accu- 
fers bound over to profecute, Ge. 3H.7. 18 2P. 
&§ M. Ifa perfon be dangeroufly wounded, the offender 
may be dailed till the perfon is dead; but ’tis ufual to 
have affurance from fome fkilful furgeon, that the party 
is like to do well. 2Jn/. 186. A man arrefted and im- 
prifoned for felony, being bailable, fhall be bailed be- 
fore it appears whether he is guilty or not; but when 
convicted, or if on examination he confeffeth the felony, 
he cannot be bailed. 4 Inf. 178. For where in man- 
flaughter, felony, &c. it is certainly known that the party 
did it, he ought not to be bailed. 

It is to be obferved, that the Stat. Weft. 1. 3 Ed. 1. 
c. 15. above mentioned, doth not extend to the judges of 
B. R. Ge. only to fheriffs and other inferior officers. 
H. P. C. 98, 99.—Likewife, 

Juftices of gaol-delivery not being within the reftraint 
of the ftatute of Weftm. 1. may bail perfons convicted be- 
fore thém of homicide by mifadventure, or felf-defence, 
the bett¢r to enable them to purchafe their pardon. 
Cromp.154.a. sH. PoC. 101. FN. B: 246. 5. P.C, 


metre it feems that in difcretion they may bail a perfon 
convicted before them of manflaughter, upon fpecial cire 
cumftances, as if the evidence againft him were flight, 
or if oe m purchafed his pardon. H. P.C. 101, 
Cromp. 1 
The skas of B. R. bails i in all cafes, and may bail 
murder, &e. Ifa man is found guilty of murder by the 
coroner’s inqueft, yet B. R. may bail him; for they may 
examine into the depofitions taken by the coroner. 1 Salt. 
104. But if a criminal be indiéted of murder, the court 
will not éail him, though upon affidavits of evidence 
which might difcharge the profecution : nor when a per- 


fon is found guilty of any crime by the grand jury, be- 


caufe they cannot have notice of what evidence was before 
the jury, which by their oath they are ope to conceal, 
1 Salk, 104, And 

Here it mut be obferved, that with refpe& to the, 
nature of the offence, although this court is not tied down 
by the rules prefcribed by the ftat. of Wefm. 1, yet it will 
in difcretion pay a due regard to thofe rules, and not 
admit a perfon to bail who is exprefly declared to be ir- 


replevifable, ; 


mys 
i 
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replevifable, without fome particular circumftances in his 
favour. 2 Inf. 185,186,189. H.P.C. 104. 1 Salk. 
61. 3 Bulf. 113. 2 Hawk, P. C. 113, 114. 5 Mod. 


4. 

And therefore if a perfon be attainted of felony, or 
convicted thereof by verdict general or {pecial, or noto- 
rioufly guilty of treafon or manflaughter, Gc. by his own 
confeffion or otherwife, he is not to be admitted to bail 
without fome fpecial motive to induce the court to grant 
it. Kelynge go. Dyer 79. 1 Bulf. 87. 2 Hawk. P. 
Cv rg 

The defendant being indi&ed for murder at the quarter 
feffions, and the indictment being removed into 2. R. by 
certiorari, the defendant appeared, and pleaded Not guilty, 
and he moved to be bailed, which the court granted, 
being fatisfied by /everal affidavits that there was good 
reafon for it. 2 Jo. 222. 

‘The defendant was indicted for murder, and the trial 
coming on, the profecutor alledged, that there had been 
great labouring of the jury, and therefore did not proceed, 
fufpecting a partial jury, but brought an appeal; and 
tho’ by the appeal the indiétment ftill continued, and was 
not gone, yet the delay being occafioned by the profecu- 
tor, the party was bailed; but by Croke J. If the 
labouring the jury had been prov’d, peradventure he 
would not be bailable. Bult. 85. 

The jury on an indictment of murder found a _/pecial 
werdi, whereupon the court were divided, two againit 
one, and thereupon the prifoner maved to be bailed, but 
all the court denied it; and as for the verdié there was a 
curia advifare, and the matter adjourned, and the pri- 

_foner carried away in cuftody. Bul. 89. 

Formerly perfons committed for treafon, by the king’s 
command, or order of council, were not to be delivered 
without trial, &c. But it is faid that the court of B. R. 
has power to bail in all cafes of trea/fon. Shin. 163. cites 
the opinion of the judges in the houfe of lords 1678. in 
Zachary Crofton’s cafe. 

Upon a commitment of either houfe of parliament, 
when it ftands indifferent on the return of the habeas corpus, 
whether it be legal, or not, the court of B. R. ought 
not to ail a prifoner ; but when it appears to be illegal, 
they may do it, as well as on an unwarrantable commit- 
ment of the king and council. 2 Hawk. 110. And a 
perfon committed for a contempt, by order of either houfe 
of parliament, may be difcharged by B. R. after a diffo- 
lution or prorogation, which determine all orders of par- 
liament: alfo ’tis faid on an impeachment, when the par- 
liament is not fitting, and the party has been long in 
prifon, 8. R. may ail him. The court of B, R. hath 
bailed perfons committed to the Fleet Prifon by the-Lord 
Chancellor; when the crime of commitment was not 
mentioned, or only in general terms, Sc. 2 Hawk. 
P.C. 111. And B. R. having the control of all inferior 
courts, may at their difcretion bail any perfon unjuftly 
committed by any of thofe courts. In admitting a per- 
fon to bail in the court of B. R. for felony, Sec. a feveral 
recognifance is entered into to the king in a certain fum 
from each of the daz/, that the prifoner fhall appear at a 
certain day, &c. And alfo that the bail fhall be liable 
for the default of fuch appearance, body for body. And 

-it is at the difcretion of juftices of the peace, in admitting 
any perfon to bail for felony, to take the recognifance in 
a ċertain fum, or body for body: but where a perfon is 
bailed by any court, &&'c. fora crime of an inferior na- 

- ture, the recognifance ought to be oaly in a certain fum 
of money, and not body for body. ,2 Hawk. 115, And 
the dai] are to be bound in double the fum of the cri- 
minal. Where perfons are bound body for body, if the 
offender doth not appear, whereby the recognifance is 
forfeited, the dai/ are not liable to fuch punifhment to 
which the principal would be adjudged if found guilty, 
but only to be fined, Fe. Wood's Inf. 618. If bail 
fafpe& the prifoner will fly, they may. carry him before 
a juftice to find new fureties ; or to be committed in their 
difcharge. 1 Rep. 99.. l 

The courts of King’s Bench, Common Pleas and Ex- 
chequer, in term time, and the Chancery in the term or 
vacation, may dail perfons by the dabeas corpus att ; but 
not fuch as are committed for treafon, or felony {pecially 
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exprefled in the warrant of commitment; unlefs it be 
where a Seffions is paft from the time of commitment of 
the prifoner, without any profecution ; when he may be 
bailed. And B. R. will not admit a perfon to bail on the 
habeas corpus ftatute, on,commitment for treafon or felony, 
without four fureties. The coart of B. R. may bail 
perfons committed by the king’s fpecial command, or by 
the privy council, on the like circumftances upon which- 
it will grant ail on other commitments: this is where 
the crime is fpecified in the warrant of commitment ; 
and wherever any commitment by the privy council hath 
not expreffed with fome certainty the crime alledged againft 
the party, it has been ufual to admit him to éa// on his 
habeas corpus. 2 Hawk. P. C. 107, 109. See Stat. 
16 Car. 1. cap. 10. But concerning dai? on habeas corpus, 
fee title Babeas Co2pus. 

To refufe bail when any one is dailable ; or to admit 
any to 4ail-who ought not by Jaw to be admitted, or to 
take flender dai/, is punifhable by fine, Gc. 2 Inf. 291. 


H. P.C.97. And fee farther, 3 Edw: i, ¢. 15. 27 
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No perfon fhall be dailed for felony by lefs than two, 
and it is faid not to be ufual for the King’s Bench to bait 
a man on a kabeas corpus, on a commitment for treafon 
or felony, without four fureties ; the fum in which the 
fureties are to be bound, ought to be never lefs than 404 
for a capital crime; but it may be higher in difcretion, 
on confideyation of the ability and quality of the prifoner, 
and the nature of the offence; and the fureties may bé 
examined on oath concerning their fafficiency, by him 
that takes the bail; and if a perfon be bailed by infuffi- 
cient fureties, he may be required either by him who toola 
the dail, or by any other who hath power to bail him, 
to find better fureties, and on his refufal may be commit~ 
ted ; for infufficient fureties are as none. 2 Hawk. P, G. 
88. H. P. C. 97. yar 
But juftices muft take care, that under pretence of de 
manding fufficient furety, they do not make fo exceffive 
a demand, as in effect amounts to a denial of bail; for 
this is looked upon as a great grievance, and is complained 
of as fuch by 1 W. &@ M. Jef: 2. (the Bill of Rights) by 
which it is declared, that exceffive bail ought not to be 
required. 2 Hawk. P. C. 89. 

If where a felony is committed, one is brought before 
a juftice on fufpicion, the perfon fufpected is to be bailed, 
or committed to prifon ; butif there is no felony done, he 
may be difcharged. H. P. C. 98, 106. 

Wailitf, (4allivus) From the French word baylif, that 
is, prefedius provincia, and as the name, fo the office it- 
felf was anfwerable to that of France; where there are 
eight parliaments, which are high courts from whence 
there lies no appeal, and within the precinéts of the 
feveral parts of that kingdom which belong to each pars 
liament ‘there are feveral provinces to which juftice is 
miniftred by certain officers called bailifs: and in Eng- 
land we have feveral counties in which juftice hath been 
adminiftred to the inhabitants by the oficer whom we now 
call fheriff or vifcount, (one of which names defcends 
from the Saxons, the other from the Normans ;) aid tho’ 
the fheriff is not called bailiff, yet ’tis propable that was 
one of his nameg alfo, becaufe the county is often called 
éalliva: as in the return of a writ, where the perfon is 
not arrefted, the fheriff faith, Jnfranominatus A. B. non efè 
inventus in balliva mea, (3c. Kitch. Ret. Brev. fol. 285. 
And in the ftatute of Magna charta, cap. 28. and 14 Ed. 
3..¢. Q. the word bailiff feems to comprife as well theriffs, 
as bailifs of hundreds. As the realm is divided into 
countits, fo every county is divided into hundreds ; 
within which in ancient times the people had juftice miż 
niftred to them by the feveral officers of every hundred, 
which were the bailifs, as thofe officers do in France and 
Normandy, being chief officers of juftice within their pre- 
cinéts. Cuftum. of Normand. cap. 1. And it appears by 
Braéion, (lib. 3. tra. 2. cap. 34.) that bailifs of huns 
dreds might anciently hold plea of appeal and approvers ; 
but fince that time the hundred courts, except certain 
franchifes, are fwallowed in the county-courts ; and now 
the éailif’s name and office is grown into contempt, they 
being generally officers to ferve writs, Sf. within their 
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liberties: Though in other refpects; the name is ftill in 
ood efteem; for the chief magiftrates in divers towns, 
are called bailifs: and fometimes the perfons to whom 
the king’s caftles are committed are termed bailiffs, as the 
bailiff of Dover Cajtle, Sc. 

Of the ordinary bailifs there are feveral forts, wiz. 
bailiffs of liberties ; theriffs bailifs; bailifs of lords of 
manors ; bailifs of hufbandry, &c. Bailiffs of liberties 
are thofe bailifs who are appointed by every lord within 
his liberty, to execute proce{s and do fuch offices therein, 
as the bailiff errant doth at large in the county; but 
bailifs errant or itinerant, to go up and down the county 
to ferve procefs, are out of ufe. Bailiffs of liberties and 
franchifes, are to be fworn to take diftreffes, truly im- 
panel jurors, make returns by indenture between them 
and fheriffs, &c. and fhall be punifhed for malicious 
diftreffes, by fine and treble damages, by ancient ftatutes. 
Vide 12 Ed. 2. St be Cege 148d. 3. St.1.¢.9. 20 Ed. 


3.6.6, 18d. 3. St 160.5. 2 Bd. 3. 4. 4 Ed. 3. 
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3 Geo. 1. c 15, §. 10... The bailiff of a liberty, may 


make an inquifition and extent upon an e/egit: the fheriff 


returned on a writ of elegit, that the party had not any 
lands but within the liberty of St. Edmunds Bury, and 


that J, S. bailiff there had the execution and return of 


all writs, and that he inquired and returned an extent by 
inquifition, and the dailig delivered the moiety of the 


lands exterided to the plaintiff, who by virtue thereof 


entered, ĉc. and it was held a good return. 3 Cro. Rep. 
319. Thefe dailifs of liberties cannot arreft a man with- 
out a warrant from the fheriff of the county: and yet the 
fheriff may not enter the liberty himfelf, at the fuit of a 
fubject, (unlefs it be on a guo minus, or capias utlagatum) 
without claufe in his writ, Non omittas propter aliquam 
libertatem, (Fe. Uf the fheriff, Gc. enters the liberty 
without fuch power, the lord of the liberty may have an 
action again him ; tho’ the execution of the writ may 
fand good. 1 Vent. 406. 2 Inf. 453- 


Sheriffs bailifs are fuch who are fervants to fheriffs of 


counties to execute writs, warrants, Sc. Formerly bai- 
lfs of hundreds were the officers to execute writs; but 
now it is done by fpecial ġażlifs, put in with them by the 
Sheriff. A bailiff of a liberty is an officer which the court 
takes notice of ; though a fheriff’s bailiff is not an officer 
of the court, but only the fherif himfelf. Pa/ch. 23 
Car. 1. B.R. The arret of the theriff’s bailiff is the 
arreft of the fheriff; and if any refcous be made of any 
perfon arrefted, it fhall be adjudged done to the theriff : 
alfo if the bailiff permit a prifoner to efcape, action may 
be brought againft the fheriff. 1 Jn. 61, 168. Sheriffs 
are anfwerable for mifdemeanors of their 4ai/iffs; and are 
to have remedy over againft them. 2 Inf. 19. And the 
court of B. R. will punith żailifs that mifbehave them- 
{elves in executing procefs, ec, 

Bailiffs of lords of manors are thofe that colle& their 
rents, and levy their fines and amercements: but fuch a 
bailiff cannot diftrain foran amercement without a fpecial 
warrant from the lord or his fteward. Cro. Eliz. 698. 
He cannot give licence to commit a trefpafs, as to cut 
down trees, &c. though he may licenfe one to go over 
land, being a trefpafs to the poffeffion only, the profits 
whereof are at his difpofal. Cro. Fac. 337,377- A bai- 
lif may by himfelf, or by command of another take cattle 
damage-feafant upon the land. 1 Danv. Abr. 685. Yet 
amends cannot be tendered to the dailif, for he may not 
accept of amends, nor deliver the diftrefs when once 
taken. 5 Rep. 76. Thefe bailifs may do any thing for 
the benefit of their mafters, and it fhall ftand good till 
the mafter difagrees ; but they can do nothing to the pre- 
Judice of their makers. Litt. Rep. 70. 

Bailiffs of courts baron fammon thofe courts, and execute 
the procefs thereof; they prefent all pound breaches, cattle- 
ftrayed, Ge. Bailiffs of hufbandry are belonging to pri- 
vate men of good eftates, and have the difpotal of the 
under-fervants, every man to his labour ; they alfo fell 
trees, repair houfes, hedges, & c. and collec the profits 
of the land for their lord and mafter, for which they 
render account yearly, &c. Befides thefe there are alfo 
bailiffs of the fore, of which you may read Manwood, 
part 1. pag. 113, 

2. 
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An Appointment of a Bailif of a Manor, 


Now all men dy thefe prefents, That I W. B. of &e; 
E/q; lord of the manor of D. in the county of Gs 
Have made, ordained, deputed and appointed, and by thefe 
prefents do make, ordain, depute, and appoint J. G. of; &cs 
my bailiff, for me and in my name,'and to my ufe, to colles 
and gather, and to afk, require, demand and receive of all 
and every my tenants, that have held, or enjoyed, or now do, or 
hereafter foall hold or enjoy any meffuages, lands, or tencments, 
from, by or under me, within my faid manor of D. all rents, 
and arrears of rent, heriots, vand other profits, that now are, 
or hereafter fhall become payable, due, owing or belonging to 
me, within the faid manor; and in default of payment there~ 
of; to diftrain for the fame from time to time, and Juch diftrefs 
or diftreffes to impound, detain and keep, until payment be 
made of the faid rents and profits, and the arrears-thereof. 
And I do alfo further impower and authorize the faid J. G. 
to take care of and infpe& into all and every my meffuagesy 
lands and woods, within the faid manor, and to take an 
account of all defeés, decays, waftes, fpoils, trefpaffés, or 
other mifdemeanors, committed or permitted within my faid 
manor, or in any meffuages, lands or woods there; and from 
time to time, to give me a juft and true account in writing 
thereof: and further to aét and do all other things that te. 
the office of a bailiff of the faid manor belongs and apper- 
tains, during my will and pleafure. In witnels, &c. 


Wailitwick, (Zalliva) Is not only taken for the county ; 


but fignifies generally that liberty which isexempted from — 


the fheriff of the county, over which the lord of the liberty 
appointeth a bailiff with fuch powers within his pre- 
cinét, as an under-fheriff exercifeth under the fheriff of 
the county; fuch as the bailiff of Weftminfier, Se, Staty 
27 Eliz. cap. 12. Wood's Injt. 206. 

Wailment, (from bailler, to deliver) Is a delivery of 
things to another, fometimes to be delivered back to the 
bailor that delivered them, fometimes to the ufe of the 
bailee to whom delivered, and fometimes to a -third per- 
fon. This delivery is called a bazlment; which may be 
fimple, or general, as to keep for my ufe; or /pecial, or 
conditiozal, to be redelivered when money is paid, Ge. = 

The learning under this head is well exemplified in the 
cafe of Coggs and Bernard, which was thus The de- 
fendant did undertake to remove a quantity of brandy 
from Brook’s Market to Water Lane, and by reafon of his 
neglect one of the cafks broke; and on Not guilty, a 
verdiét was for the plaintiff ; and in arreft ofi judgment 
two exceptions were taken: 1ft, Becaufe in the declara- 
tion he was not alledged to be a common porter, dly, 
Becaufe it was not averred that he had a reward, 

My lord chief juftice Horr in his argument on this 
cafe enumerated fix fpecies of bailment. 

The firt is a bdre and naked bailment to another, to 
keep for the ufe of the bailor, which is called depoftum. 

z. A delivery of goods to another which are in them- 
felves ufeful to keep, and thefe are to be reftored again 
in fpecie, which is called accommodatum. 

3. A delivery of goods for hire, which is called Jocatio 
or conductio. 

4. A delivery by way of pledge, which is called vadiutth. 

5. A delivery of goods to be carried for a reward, 

6. Such a delivery as here in the cafe at bar, where the 
goods are delivered to do fome att about them, as the 
carrying, and without a reward which is called manda- 
tum, by Bradéton, lib. 3. 100. in Englifh, an ating by 
commiffion. — ; 

As to the firft, if a perfon out of kindnefs keeps the 
goods of another, he fhall not be anfwerable if they be 
ftolen, without there be a particular default in him: 
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negleét, for it muft be a grofs neglect for which he shall 
be liable. tas A 

2. A lending gratis to ufe for his advantage ; there the 
borrower is ftrictly bound to keep it, for if he be guilty 
of the leaft negleét he fhall be an{werable ; ias if I lend a 
a horfe to go to the North of England, and he goes to the 


able; for if he had goneas I directed, the horfe, perhaps, 
would not have been ftolen; this fort of bailment ismen- 
` tioned 


‘ 


and 2dly, fuch a bailee is not chargeable for a common. 


Weft, and the horfe is ftole, he thall in that cafe be charge- — 
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tioned in Braéon g9. but in this cafe, if the horfe had 

' been in the ftable of the bailee,. and ftolen thence without 
his default, as perhaps the thieves might firt have bound 
the bailee, and then have taken the horfe, he fhall not be 
anfwerable ; but if he left the ftable door open, he hall 

' for that neglect be anfwerable; Bradton fays he ought to 

take the utmoft care, but in no place fays he fhall be 

charged where no default was in him. ; 

3» As to the third bailment, where goods are hired out 
for a reward, Bradon 62. fays, the hirer is to take ‘all 

imaginable care, and to reftore them at the time; and he 

is bound to fuch acare as a diligent matter of a family 
ufeth to his family, which care; if he fo ufeth, he thall 
not be bound ; now the moft diligent man is liable to ke 
robbed, and therefore I colleét, that if he be fo careful, 

, as according’ to Braéfon’s definition, and be robbed, he 
{hall not be liable. 

4» If goods be pawned, the pawnee has a fpecial proper- 
ty, which is in nature of a fecurity to compel the pawner 
to pay; and if the godds be the worfe for ufing, the 
pawnee muft not ufe them; as clothes, &c. but if they be 
not the worfe for ufing, he may ufe them at his peril ; 
as jewels pawned to a lady, and fhe keeps them in a box, 
and they are ftolen, fhe fhall not be charged ; but if fhe 
goes abroad with them to a play, and’ there they are 
ftolen, the fhall be anfwerable, zdly, If the pawnbroker 
be at charge in keeping of them, as if it were a horfe, 
and he gives it meat, he may ufe it for his reafonable 
charge he has been at. ` Bracon 99. If a creditor takes 
a pawn, he is bound to reftore it upon payment; but if 
he, notwithitanding.all his diligence lofe it, he hall how- 
foever recover his debt, 29 Af pl. 28. for the law does 

not lay upon him an obligation to keep againft all acci- 
dents; but if the money be tendred, and he after de- 
tains, .and then it is loft, he fhall then be liable, for he is 
then a wrong-doer, and his keeping'it after is the occafion 
of its being ftolen, and he is then anfwerable at all 
events. 

- 5. Goods to be carried fora reward. 1. If you deliver 
them to a publick or common carrier, and they are fto- 
` len, he muft be liable, for the law charges him at all 
events; but yet the aét of God, or the enemies of the 
Queen, may excufe, and this is:a political inftitution by 
the laws of England, that people may be fafe in their deal- 
ing ; for otherwife carriers, that are frequently trufted 
with things of greateft value, would be often tempted 
to confederate with thieves. zdly, But he who has a 
particular private employment, though he has a reward, 
yet he is not bound .againf all events, as a factor or a 
bailiff, if they do to the beft of their power; and that is 
Southcott’s cafe, and he is bound no otherwife than as his 
matter himfelf fhould do; for it were unjuft to charge him 
with what he cannot prevent. i; 

6. To this point ; here is a man not entrufted to keep, 
but.to carry, and not to have any thing for his pains, and 
through his negligence mifcarries, though he be to have 
nothing, yet it appears there was a neglect, and for that 

-seafon he is chargeable; but if the goods had been mif- 
ufed by a third perfon in the way as he carried them, and 
without any negleét of his, I hold that he would not then 
be liable, becaufe he had nothing for a reward. In this 
cafe the court refolved that the plaintiff fhould have 
judgment. 1 New Abr. 243. Comyn. 133. S. C. 2 
Ld. Raym. 909. S. C. ; 

Upon ailment or delivery of goods, thefe things are to 
be obferved : if they are delivered to'a man to be fafely 
kept, and after thefe goods are ftolen from him; as he 
undertook to keep them fafely, this fhall not excufe him; 
but if he undertook to keep them as his own, he fhall be 
excufed. 2 Inf. 80.: 4 Rep. 83. 1 Roll. Abr. 338. 

_. Ifa man deliver goods to another to be kept, or which 
is all one, to be fafely kept, the bailee undertakes to 
keep them only from all damages that arife from his own 
negligence ; and the undertaking being only to keep 
them, he. ought not to ufe them as though he had an 
intereft in them. 

So a fortiori, if a man delivers goods to another to 

_ keep as a man would keep his own; and this is called a 

{pecial bailment,-in which the bailee doth undertake for 

no more than for his diligence in the keeping of them, 


and has no manner of ufe of the thing to him committed;, 
but the naked poffeffion only. Co. Lit. 89. a 4 Co. 
83.6. Dod. & Stud. 129. 

If where goods are delivered to one as a pledge, they 
are ftolen from him, aétion lieth not againft him; becaufe 
he hath a property in them, and therefore ought to keep 
them no otherwife than as his own. Co. Litt. 89. A 
man leaves a cheft locked up with another to be kept, 
and doth not make known to him what is therein; 
if the cheft and goods in it are ftolen, the perfon who 
received them fhall not be charged for the fame, for he 
was not trufted with them. Jéid. And what is faid 
as to ftealing is to be underftood of all other inevitable 
accidents: but it is neceffary for a man that receives 
goods to be kept, to receive them in a fpecial manner, 
wiz. to be kept as his own, or at the peril of the owner. 
1 Lill. Abr. 193, 194. Thecafe of a carrier; inn-keeper, 
&-. is different; for as they have their hire, and thereby 
implicitly undertake the fafe delivery of the goods in- 
truited with them, they fhall anfwer the value if they are 
folen from them. 1 Roll. Abr. 338. But 

If money is delivered to A. to keep generally, without any 
confideration or reward for fo doing, if 4. is robbed, he is 
difcharged, and the owner fhall bear the lofs. Ruled up- 
on evidence per Ld. Pemberton. 2 Show. pl. 166. 

If I deliver 1007. to A. to buy cattle, and he beftows 
çol. of it in cattle, and I bring an ation of debt for all, 
I Mall be barred in that action for the money beftowed 
and charges, &¢. but for the reft I fhall recover. Hod. 
207. 
ff one deliver his goods to another perfon; to deliver 
over to a ftranger; the deliverer may countermand his 
power, and require the goods again, and if the baile 
refufe to deliver them, he may have an action of account 
for them. Co. Litt. 286. 

If 4. delivers goods to B. to be delivered over to C. 
C. hath the property; and C: hath the action againft B. 
for B. undertakes for the fafe delivery to C. and hath no 
property or intereft but in order to that purpofe. 1 Rol. 
Abr. 606. 

But if the bailment were not on valuable confidera- 
tion, the delivery is countermandable ; and in that cafe, 
if A. the bailor bring trover,-he reduces the property again 
in himfelf, for the aétion amounts to a countermand of 
the gift; but if the delivery was on a valuable confidera- 
tion, then 4. cannot have trover, becaufe the property is 
altered, and in trover the property muft be proved in the 
plaintif. 1 Buf. 68. 

If goods be bailed to bail over on a confideration prece- 
dent, on his part, to whom they ought to be bailed, the bai- 
lor can’t countermand it; otherwife where ’tis voluntary, 
and without confideration. But where ’tis in con/ideration 
of a debt, it is not countermandable; otherwife if ‘it be 
to fatisfy the debt of another; per Egerton. 1 Leon. 30. 
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And where a man delivers goods to another to be re- 
delivered to the deliverer at fuch a day, and before the 
bailee doth fell the goods in market overt ; the bailor may 
at the day feize and take his goods, for the property is 
not altered. Godb. 160. e 

If 4. borrows a horfe to ride to Dower, and he rides 
out of his way, and the owner of the horfe meets him, 
he cannot take the horfe from him; for 4. has a fpecial 
property in the horfe till the journey is determined; and 
being in lawful poffeffion of the horfe, the owner cannot 
violently feize and take it away, for the continuance of 
all property is to be taken from the form of the original 
bargain, which in this cafe was limited till the appointe 
journey was finifhed. Yelv. 172. 

But if 4. borrows a horfe to go to Dower, and goes to 
other places, the owner may have an action on the cafe 
againit him for exceeding the purpofes of the loan ; for fo 
far it is a fecret and fallacious abufe of his property ; but 
no general action of trefpafs, becaufe it is not an open 
and violent invafion of it. 1 Rol. Rep. 128. 

As to borrowing a thing perifhable, as carn, wine, or 
money, or the like, a man muft, from the nature of the 
thing, have an abfolute property in them; otherwife it 
could not fupply the ufes for which it was lent, and there- 
fore he is obliged to return fomething of the fame fort, 

the 
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fupply our neighbours, is computed in time of peace at 
leaft to ballance our trade. fia: 

Wallare, Signifies /copis expurgare. ’Tis mentioned in 
Fleta, lib. 2. cap. 87. 

Wallatt, Is gravel or fand to poife fhips, and make them 
go upright: and fhips and veficls taking in balaj in the 
river Thames, are to pay fo much a tun to Trinity houfe 
Deptford; who thall employ dallaftmen, and regulate them, 
and their lighters to be marked, Sc. on pain of 10/. Seat. 
6 Geo. 2. C. 29. s 

Walijum, A fort of fortrefs or bulwark Eam civi- 
tatem cum exteriori ballio caftri bellatorum fuorum infultibus 
occupavit, Matt. Weftm. Anno 1265. 

Wan, or dans, (from the Brit. ban, i. e. clamor) Is a 


the fame in quantity and quality with what is borrowed. 
Dr. & Stud. 129. 

If one delivers a ring to another to keep, and he breaks 
and converts the fame to his own ufe ; or if I deliver my 
fheep to another to be kept; and he fuffers them to be 
drowned by his negligence ; or if the daz/ee of a horfe, or 
goods, &c. kill or fpoil them, in thefe cafes action will 
lie.) “6 -Reps-13.15 E..4. 20,6. 42 Be 4. 1 3s 

If a man delivers goods to another, the ġażlee fhall have 
a general action of trefpafs againit a ftranger, becaufe he 
is anfwerable over to the bailor ; for a man ought not to 
be charged with an injury to another, without being able 
to retire to the original caufe of that injury, and in 


amends there to do himfelf right. 13 Co. 69. 14 Hen. 
Ais -2Oene aR VAs proclamation, or publick notice; any publick fummons or 


If a man dail goods to one, to bail over to another, edict, whereby a thing is commanded or forbidden. It is 
and the dai/ee, contrary to the truft in him, doth not de- | a word ordinary among the feudifts; and there is both 
liver but convert them to his own ufe; he fhall be charge- | 4annus and bannum which fignify two feveral things. This 
able both to the éai/or, and him to whom the goods ought | word bans we ufe here in England, efpecially in publifhing 
to have been dailed. 1 Bul/t, 68, 69. matrimonial contracts, which is done in the church be- 


Vide on this fubje&t of Lailment, Bath Ni. pri. 47. Black, | fore marriage, to the end that if any man can fpeak 
Com. 2.5v. 452. againft the intention of the parties, cither in refpect of 

Wairman, A poor infolvent debtor left bare and naked. kindred, precontr: act, or for other jut caufe, they may 
Bairman qui debet fieri, jurabit in curia quod nihil take their exception in time, before the marriage is con- 
babet ultra 5 folidos &F 5 denarios, Stat. Will. Reg. Scot. fummated: and in the canon law, Banne Junt proclaman 
Cap. 17. tiones Jponfi SF Jponfæ in ecclefiis fieri Jolitæi But there 

Wakers, Making bread under weight, deficientin good- | may be a faculty or licence for the marriage, and then 
nefs, &c. the fame may be feized by juftices of peace, this ceremony is omitted; and minifters are not to cele- 
&c. and penalties are inflifted by Stat. So for felling brate matrimony between any perfons without a licence, 
, their large bread at higher price than fet. Vide 51 H. 3. | Except the bans have been firt publithed three feveral 
St. 6. Ord. pro piftor, c. 2. 8 Ann. c. 18. 1 Geo. Lac. 26, | mes; Upon pain of fufpenfion, Gc, Can. 62. See the 
§. 5. Ee. 3 Geo. 2..c. 29. §. 2. By the Stat. 22 G. 2. Stat. 7 F 8 W. 3. c. 35. Sce marriage and Stat, 26 


c. 46. Bakers are to mark on every loaf expofed to fale, | G22. 2. ¢ 33+ A 
as white bread a large W. as wheaten bread a large Wancale, A covering of eafé and ornament for a bench, 


W. H. as houfehold bread a large H. under the penalty | Or other feat; mentioned in the Monafficon, Tom. 1. pag. 
of zos. See Mayors. See Bread. 422. ei. 
Walcanifer, or daldakinifer, i.e. A ftandard bearer; | Wane, (from the Sax, dana, a murderer) Signifies 
*tis mentioned in Matt. Parif. Anno 1237.—Ea die Balca- deftruction or overthrow : as, I will be the baze of fuch 
nifer, gui ut alii, qui ceciderunt, cruentifimam de Je reliquit | 4 MAN, 1S a common faying 3 fo when a per fon receives a 
hoftibus vidtoriam, Sc. ; mortal injury by any thing, we fay, it was his bane: and 
@Walconies, Or open galleries for people to ftand and he who is the caufe of another man’s death, is faid to be 
behold things, to be to houfes in the chief ftreets of Loz- le bane, i. e. a malefactor. Brad. lib. 2. trač. 8. cap. 1. 
don four foot wide, Ece, Stat. 19 Car. 2. ¢. 23. _ Waneret, (banerettus, miles vexillarius) Sir Tho. Smith, 
Bale, (Fr.) A pack, or certain quantity of goods or | in his Repub. Angl. cap. 18. fays, is a knight made in 
merchandize ; as a dale of filk, cloth, &%c. This word is | the field, with the ceremony of cutting off the point of 
ufed in the ftatute 16 R. 2. and is ftill in ufe, his ftandard, and making it as it were a banner, and ac- 
Walenger, By the Stat. 28 H. 6. c. 5. feems to have counted fo honourable, that they are allowed to difplay 
been a kind of darge, or water veffel. ` But elfewhere it | their arms in the king’s army as barons do, and may bear 
rather fignifies a man of war.—Tandem pene folus fugiens | arms with fupporters. Cambden, in his Britan. fol. 
in balengario. Walfing. in R. 2. Hoftes armaverunt | 109» hath thefe words, baneretti, cum vaffalorum nomen 
quinque vafa bellica qualia balingarias appellamus. Ibid. jam defierat, a baronibus fecundi erant; quibus inditum 
Waleuga, A territory or precinét. Charta Hen. 2. See | nomen a vexillo; conceffum illis erat militaris virtutis ergo, 
Bannum &S Banleuga. quadrato vexillo (perinde ac barones) uti, unde & equites 
WBatiftariug, A dalifer or crofs-bow man. Gerrard de vexillarii a nonnullis vocantur, Fc. ’Tis faid that they 
la War is recorded to have been baliftarius domini regis, | were antiently called by fummons to parliament : and 
&c. 28 & 29 Hen. 3. that they are next to the barons in dignity, appears by the 
Waliba, Is expounded to fignify jurifdiGtion. Co. Lit. | ftatute 14 R. 2. c. 11. and 5 R. 2. Stat, 2. cap. 4. Wil- 
liam de la Pole was created baneret by K. Edward the 
Third, by letters patent, xno Regni fui 13. And thofe 
office, for want of fufficient land in the bailiwick. Reg. | banerets, who are created /ub vexillis regiis, in exercitu re- 
Orig. 78. For if a fheriff chufe one to be bailiff of a | gali, in aperto bello, © ipfo rege perfonaliter prafente, expli- 
hundred ;_or if the lord of a liberty ele&t one to be bailiff | catis, take place of all Baronets; as we may learn by the 
of the liberty, who hath not land fufficient in the county | letters patent for creation of Baronets, 4 /u/. 6. Some 
to anfwer the king and his people, according to the ftatute | maintain that knights danerers, ought not to be made ina 
of Weftmin, 2. then this writ fhall be fent to the fheriff to | civil war: but Hen. 7. made divers banerets upon the 
difcharge fuch éq//if, and chufe another in his place, Cornifo commotion, in the year 1495. See Selden’s Titles 
Walkers, Are derivered from the word balk, becaufe | of Honours, f. 799- 
they ftand higher, as it were on a balk or ridge of ground, |  Wanithment, (Fr. bannifement) Exilium, abjuratio, is 
to give notice of fomething to others. Shep. Epitom. vide | a forfaking or quitting of the realm; and a kind of 
Conders. civil death, inflicted on an offender: there are two kinds 
Watlance of Trade, A computation of the value of all | of it, one voluntary and upon oath, called abjuration; 
commodities which we buy from foreigners, and on the | and the other upon compulfion, for fome offence. Staundf. 
other fide the value of our own native products, which we | P/. Cr. f. 117. By Magna charta, none fhall be out- 
export into neighbouring kingdoms; and the difference | lawed or banifhed his country, but by lawful judgment 
or excefs between the one fide and the other of fuch ac- | of his peers, or according to the law of the land. 9 H. 
count or computation is called the balance of trade ; which | 3. c. 29. And by the common law no perfon fhall be 
excefs can be anfwered by us in nothing but our coin or | banifh’d, but by authority of parliament; or in cafe of 
bullion. The overplus of goods brought from our colo- f abjuration for felony, &¢. but this is taken away by 
nies in America, and other foreign parts, with which we | ftatute. 3 Inf. 115. Stat. 21 Jac. 1. c. 28, See Ab- 


uration. 
























105. 
Walivo amovendo, A writ to remove a Jailiff from his 





‘fhop behind him. 
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Bank, (Lat. daacus, Fr. banque) Tn our Common law, 
is ufually taken for a feat or bench of judgment; as Bank 
le Roy, the King’s Bench, ‘Bank le Common Pleas, the Bench 
of Common Pleas, or the Common Bench; called alfo in 
Latin Bancus Regis, and Bancus Communium Placitorum. 
Cromp. Jut. 67, 91. Jus Banci, or the privilege of the 
Bench, was antiently allowed only tothe king’s judges, 
gui fummam adminifirant juftitiam; for inferior courts were 
not.allowed that privilege. 


"There are, in each of the terms, ftated days, called 


days invbank, dies in'banco, that is, days of appearance in 
the court of Common Pleas. ‘They are generally at the 
diftance of about a week from each other, and’regulated 
by fome fettival of ‘the church. On fome’ one of thefe 
daysiin bank all originalowsits. muit be made returnable ; 
and therefore they are generally called the returns of that 
term. Vide Black. Gom. 3 V. 277. 

The adjournment day, or firft return day after the srial 
of a caufe, and, whereon the difringas juratores is return- 
able; is called a day in. dank until four days after, which 
judgment can’t ‘be figned. ‘The ufe of which four 
days is, that the party, againft whom judgment is given, 
may ‘have an opportunity of moving in arreit of judgment, 
if he thinks proper. 

There is another fort of dank, which fignifies a place 
where a great fum of money is to let out to ufe, returned 
by exchange, or otherwife difpofed of to profit: anda 
Bank of England managed by a governor and directors, 
eftablithed by -parliament, with funds for maintaining 
thereof, appropriated to fuch perfons as were fubfcribers ; 
and the capital ftock, which is enlarged by divers ftatutes, 
is exempted from taxes, accounted a perfonal eftate af- 
fignable over, not fubject to forfeiture; and the company 
make dividends of the profits half-yearly, @c. The 
funds are redeemable by the parliament, on paying the 
money- borrowed: and the Company of the Bank is to 
continue a corporation, and enjoy annuities till redeemed, 
&c. During the continuance of the Bark, no body 
politick, ce. other than the Company, fhall borrow any 
fums on bills payable at demand ; and forging or alter- 
ing Bank-notes, or tendering fuch forged’ notes in pay- 


.ment, demanding to have them exchanged for money, 


&e. is felony. And-officers or fervants of the Company, 
that imbezil any Bank-note, &c. wherewith they are in- 
trufted, being duly convicted, fhall fuffer death as felons. 
Vide the ftatutes 5 & 6 and 8& 9 W.3. c. 20. and 
7 Anne, Sc. See alfo 1 Geo. 1. c. 12. and 11 Geo. 1. 
c. 9. and 15'Geo. 2. c. 13. See Stat. 24 Geo. 2. ¢. 4. 
for enabling the Bank of England to hold general courts 
and courts of direétors in the manner therein mentioned. 
Wankers, The money’d goldfmiths firt got the name 
of bankers in the reign of K. Charles the Second, as by the 
words of an att of parliament, anno 22 & 23 Car. z. ap- 
pears, Wbereas feveral perfons, being gold/miths, and 
others, by taking up or borrowing great fums of money, and 
lending out the fame again for extraordinary hire and profit, 
have gaind and acquired to themfelves the reputation and 
name of bankers, Fc. thus runs the ftatute: but bankers of 
Jate are thofe gold{miths and private perfons in whofe 





-hands money is depofited' and lodged for fafety, to be | 


drawn out again as the owners have occafion for it. 

Wankrupt, (barus ruptus) Es fo called, becaufe when 
the bank or ftock is broken or exhaufted, the owner is faid 
to be a bankrupt. And this word bankrupt is derived 
from the Fr. bangueroute, which fignifies a breaking or 
failing in the world: dangue in French is as much as men/a 
in Latin, and route is the fame as weftigium; and this 
term is faid to be taken originally from the Roman men/a- 
rii, which were fet in publick places, and when a tradef- 
man flipp’d away, with an intention to deceive his cre- 
ditors, he left only fome veftigia or figns of his table or 
Cowel. But a bankrupt with us fig- 
nifieth generally either man or woman, that living by 
buying and felling hath gotten other mens goods into his 
or her hands, and hideth himfelf in places unknown, or 
in his own houfe, in order to deceivé and defraud his 
creditors. 4 Inf. 277. 

But for the better underftanding of this head, it will 
be proper to confider, 





I. Who may bea bankrupt, and by what alts they’ may 
hecomé fò. 

Il. Who may take out a commiffion of bankruptcy, and of 
the power and duty of commiffioners. 

Ill. Of the chujing of affignees, and of their intereft-in 
the bankrupts éflate ; with the manner in which credi= 
tors are to prove their debts. 

IV. Of the diftribution of the bankrupt’s eftate. : 

V. Of the duty, privilege, difcharge, and certificate Of 
the bankrupt. à 4 

I. By Stat. 1 Fac. 1. ¢.15. A bankrupt is thus des 

{cribed, vx. All and every perfon who fhall ife the trade 
of merchandife, by way of bargaining, exchange, barter~ 
ing, or otherwife in grofs, or by feeking his or her 
living by buying and felling, who fhall depart his houfe; 
or abfent himfelf, or fuffer himfelf to be arrefted for any 
debt or other thing not grown due, for money delivered, 
wares fold, or other good confideration ; or:fhall Tafer 
himfelf to be outlawed, or go to prifon, or fraudulently 
procure himfelf to be arrefted, or his money or ‘goods àt- 
tached ; or make any fraudulent conveyance of his lands, 
goods, or chattels, whereby his creditors may be deféated 
in the recovery of their juit debts; or being arrefted for 
debt fhall lie in prifon fix months, or more, upon fach 
arreft or detention, fhall be adjudged a bankrupt. ©% = 

The 21 Jac. 1. c. 19. hath other defcriptions of a 

bankrupt ; but they are all declared void by a late ftatute. 
It is not buying and felling of land, but of perfonal things, 
that will make a man liable to be a bankrupt; nor is ‘it 
buying only, or felling only, but both buying and felling. 
Every one that gets his living by buying and felling im 
trade and merchandife, may come under the dendmina- 
tion: of a bankrupt, upon his failing therein. But adven- 
turers in the La/ India company, members of the ban% 
of England, of the South Sea company, and other fociéties, 
thall not be adjudged bankrupts, in refpe&t.of their flock, 
&ec. Alfo no perfon concerned as receiver general óf 
taxes, êc. fhall be a dankrupt: and farmers, grazicrs, 
&c. are excepted out of the ftatutes; as buying and fel- 
ling is not their only or principal means of livelihood. 
14 Car. 2. c. 24. But wide the ftatutes 4 Ann. €i 17. 
Sean. L227 e Geoe tc. 12.85 (Geo, Ts vee 2h. TO 
Atti OVE) BAGA 1, e531. e 3 Ged. 2. ce. 2G.” SEG. 
Bago. 12h. Geo 2e ce h7.' BOG. ze CNS. fee Zee 
An innkeeper is not within the ftatutes, for though he 
buys provisions to be fpent in his houfe, ytt he doth not 
properly fell it, but utters it to his guefts at no certain 
price. Cro. Car. 395. And a taylor is not within the’ 
ftatute of bankrupts, becaufe he lives by making of gar- 
ments, and not by buying and felling. A fhoemaker 
hath been adjudged within the ftatutes, as he lives by his 
credit in buying leather, and felling it again in fhoes, 
fc. And carpenters in London, weavers, dyers, tanners, 
bakers; brewers, vintners, Jc. may be bankrupts: but 
handicraftmen, hufbandmen, labourers, €c. are not within 
the ftatutes. Cro. Car. 21. Cro. Fac. 585. 3 Mod. 
330. It hath lately been determined in the court of 
King’s Bench that a vi&ualler, following the bufinefs of 
widualler only, is not within the bankrupt laws. In the 
cafe of Perkin v. Prodor and Green, vide Wilpon Rep. 
par. 2. fo. 382, &c. -A feme fole merchant in Londen 
may be a bankrupt. If a merchant gives over his trade, 
and fome years after becomes infolvent for money he 
owed while a merchant, he is a bankrupt: but if it be for 
new debts, or old debts continued on new fecurity, it is 
otherwife.. 1 Vent. 5, 29. ¥ 

By Stat. 5 Geo. 2. c. 30. fea. 39. Perfons dealing as 

bankers, brokers, and fattors, being frequently intruited 
with large fums of money, and with goods and effects of 
very great value belonging to other perfons, are declared 
to be fubje& to all the itatutes made concerning bankrupts. 
By Stat. 5 Geo. 2. c. 30. fed. 40. No driver of cattle, 
or any receiver general of taxes, {hall be deemed a bank- 
rupt. 

An ironmonger, who buys rod iron, or bar iron, and 

caufes it to be worked up into wares, may be a éazkrupt 
Good. 11. Stone 120. 


Dd A falefinan 
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_ A falefman may be a bankrupt. Good. 12. 

‘A nobleman, who hath granted to him the fole im- 
porting of cards or glaffes, may be a bankrupt. Stone 
120. 

An officer of the court takes a leafe of the king of the 
fole pre-emption of tin, he is a bankrupt for all debts he 
contracts during his term. Stone 120. 

Perfons refiding abroad may be adjudged bankrupts 
here. Thus 

A man born in England goes over to Ireland, and 
there trades and buys goods in England, and fells them in 
Ireland, and being indebted in England becomes bankrupt, 
adjudged a bankrupt in England. Raym. 375. A gentle- 
man of the Temple went to Lifbon, and traded to England 
and broke; it was adjudged he was a bankrupt by reafon 
of his trading hither and back again, which gained him 
credit here, though he was out of the realm. Salk. 110. 

A member of parliament is liable to a commiflion of 
bankruptcy, and accordingly on the 23d of January 
1741, a joint commiffion was taken out again Jobn 
Cafwell and Fohn Mount of London, bankers and partners ; 
and Mr. Ca/well was then a member of parliament, and 
the parliament then fitting; and_on the zıt of May 
1717, a commiffion was taken out againit Jobn Burridge 
of London, merchant, who was alfo a member of parlia- 
ment, and the author likewife fets forth a refolution of 
the honfe of commons, bearing date the 16th of Nowem- 
ber in the gth year of king George, 1722, whereby it is 
unanimoufly declared, that no copartner in any trade or 
undertaking, was intitled to the privilege of that houfe, 
in refpect of any matter relating to fuch copartnerfhip. 
Dav. 6. And 
_ By 4 Geo. 3. ¢. 33. Members of parliament are made 
fubje& to bankrupt laws; but not fubject to arreft, except 
in cafes made felony by thofe laws. 

The ftatutes relating to bankrupts have been adjudged 
to extend to phyficians, when they have been proved to 
have traded or merchandized, or to have bought and fold 
goods, effeéts, and merchandizes, and accordingly on the 
zgth of O@ober 1726, a commiflion of bankruptcy was 
taken out againft Doctor Jobn Lane, a phyfician in Bri/- 
tol, and he was found a bankrupt, on his being proved a 
dealer in copper and lead. Dav. 9. And every one who 
buys and {fells goods and chattels, &c. and thereby en- 
deavours to get a living, is, in refpect of fuch #rading, 
fubje& to the bankrupt laws, any other profeflion that they 
follow, being out of the queftion. 

Private gentlemen may be bankrupts, though never bred 
up to trade, but have only invefted their money in it, in 
order to make better intereft thereof, notwithftanding 
they have never acted or appeared in the trade, or been 
known to any perfons trading with the perfon to whom 
they fo lent the money, or been perfonally concerned in 
the buying and felling any goods whatfoever. See Dav. 

And why not? For if intitled to the profits, they 
ought to be fubjeét td all the confequences of trading. 

A pawnbroker, merely as fuch, is not liable to’ the 
ftatutes relating to bankrupts, becaufe he does not buy 
nor fell for himfelf, and is only a common lender of money 
at intereft, and the pledges which he fells are for the be- 
nefit of the borrower; but if he is in any other way a 
trader, he is then liable to become a bankrupt: for if a 
man hath feveral trades, and one is within, but another 
not within the fiatutes, he fhall neverthefs be adjudged a 
trader, fo as to make him a bankrupt. t 

With refpect to the aés by which a man may become a 
bankrupt, they may be collected from the foregoing and 
following ftatutes, and are briefly thus : 

1. To depart the realm. 

z. To begin to keep his houfe, privately, to abfent 
himfelf from, and avoid his creditors. 

3. To fuffer himfelf willingly to be arrefled for any 
debt, or other thing, not grown due, for money deli- 
vered, wares fold, or any other juft or lawful caufe, or 
good confideration or purpofe. 

4. To fuffer himfelf to be outlawed. 

5. To yield himfelf to prifon. 

6. To depart from his dwelling-houfe, to the intent or 
purpofe to defraud or hinder a juft creditor or creditors of 
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juk debt or duty due to him. 


his or their jut debt or duty. Stat. 13 Elz. è 7. 1 
Facile Colson feds 2s 

7. Willingly or fraudulently to procure himfelf to be 
arrefted, or his goods, money, or chattels, to be attached 


or fequettered. 
8. To make any frudulent grant or conveyance of his 


lands,. tenements, goods or chattels, to the intent, or 


whereby his creditors fhall and may be defeated or de- 
layed for the recovery of their juft debts. 1 Fac. 1. ca 
ERMA Ze : 
9. Being arrefted for debt, to lie in prifon two months, 
after his arreit, upon that or any other arreft, or deten 
tion for debt. ; j 
10. To obtain privilege other than that of parliament. 
11. Being arreited for 100/. or more, to efcape out of 
prifon. i 
12. To prefer to any court any petition or bill againft 
any of the creditors, thereby endeavouring to inforce 
them to accept lefs than their juft debts, or to procure 
time, or longer days of payment, than was given at the 
time of their original contracts. Stat. 21: Fac. 1. csiga. 


Je. 2. 


13. For a bankrupt to pay, fatisfy, or. fecure the peti- 
tioning creditor his debt. Stat. 5 Geo. 2..c. 30. Je. 24. 
Vide Black. Com. 2 V. 478, Se. 

By 4 Geo. 3. ¢. 33. Neglecting to make fatisfaction for 
any juit-debt to the amount of 100/, within two months 
after fervice of legal procefs, for {uch debt, upon any 
trader having privilege of parliament, is an act of bank- 
ruptcy. 

If a merchant departs the realm with the confent of his: 
creditors, he does not thereby commit an att‘of bank- 
ruptcy. Dav. 30. 

But if a merchant departs the realm to merchandize,: 
and becomes. indebted, and:to avoid arrefts, defers his re- 
turn; this is tantamount to a departing of the realm. 
Stone 123. 

As to keeping of the houfe, &c. if a man keeps his. 


houfe for a long time, this does not immediately make 


him a bankrupt; but if he conceals himfelf within his 
houfe but for a day or an hour to delay or defraud his: 
creditors, he is a bankrupt. Palm. 325. 

If a man denies himfelf to a creditor wilfully, know- 
ing he comes for money, and with an intent to defraud» 
and delay him of his debt, fuch denials are taken to be 
acts of bankruptcy; and feveral perfons have been found, 
bankrupts on {uch accounts. 

But in a petition which came on before the late Lord. 
Chancellor Hardwicke, on the 6th .of Auguft 1743, it 
was faid, that the being denied to a creditor was only am 
evidence of an att of bankruptcy; but that the abfcond- 
ing was the material part of it, Dav. 92, 93. 

A merchant trader indebted, keeps in another man’s- 
houfe, or on fhipboard, adjudged a keeping in his houfe: 
but a withdrawing muft be on purpofe to defraud credi- 
tors; and if a man goes fometimes at large, fo as he may 
be met with one time or other, it will excufe him. But 
this muft be fuch a going at large, as that ’tis evident 
he did not intend to avoid his creditors, and muft bea 
going abroad in the day time, at ufual times of bufinefs, 
and in the common and ufual way. 

Keeping houfe for fear of an attachment in Chancery, 
is no act of bankruptcy. Stone 123. 

So if a man abfents himfelf for felony, it is net an a& 
of bankruptcy, it not being to defraud the creditor of his 
Dav. 91. 

As to the outlawry, if a jury on a verdict find a man to 
be outlawed, it mutt be proved to be done in fraudem cre- 
ditorum, or to defraud his creditors, Keb. 11. 2 Sid, 
69, 114, 176. 

A man may be fo unfortunate as to be outlawed, and 
know nothing at.all of the matter, and may afterwards 
come and procure the outlawry to be reverfed ; and if fo, 
it is not an act of bankruptcy; and this was determined 
in the cafe of Radford v. Bildworth, Fe. above. —— 

If an outlawry be reverfed for want of proclamations, 


all done in the mean time by the commiffioners, is void; | 
Stone 124. 
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but if it were reverfed for error, contrary. 
Good. 23. 
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As to lying in prifon upon an arreft, it is faid, that 
lying in prifon makes a man a bankrupt from the firit 
arre(t, that is, from the time of the firt arreft upon which 
he lies in prifon, and not where he puts in fufficient bail, 
for that might be infinitely prejudicial and mifchievous, 
and no man could ever fafely pay or receive from a tradef- 
man. Salk. 109. adjudged in B. R. and affirmed in er- 
ror. Camev. Coleman. 

But it is held by Holt C. J. that if a defendant renders 


in difcharge of his bail, and lies in prifon two months, 


he is a bankrupt from the firft arret, not from the render 
only. Salk. 110. 2 Show. 519. 

Yet in order to make it a compleat a&t of bankruptcy, 
his lying in prifon two months without putting in bail 
ought to be proved, otherwife a third perfon, who may 
be an innocent man, may be affected thereby ; and the 
intention or defire of any man to be a bankrupt, or to be 
unjuft, ought not to prejudice fuch innocent perfon, un- 
lefs an effential fa&, which creates an att of bankruptcy, 
is proved againft the perfon fo intending to be a bank- 
rupt. Dav. 94. 

With regard to the bankrupt’s paying or fecuring the 
debt of the petitioning creditor, 

The doing this is declared, fhall be taken to be fuch 
an att of bankruptcy, that on good proof fuch ‘commif- 
ñon fhall be fuperfeded, and the Lord Chancellor, We. 
may, on any creditor’s'petitioning, award a new com- 
miffion. 

And fuch perfon, fo taking or receiving fuch goods, or 
fatisfaction, fhall lofe his whole debt, and the money 
received, and fhall pay the fame to fuch perfons as the 
commiffioners fhall appoint, in truft for the dankrupr’s 
creditors in proportion. See 5 Geo. 2. c. 30. fed. 24. 

Butif a banker, who hath many peoples money in his 
hands, refufes payment, yet keeps his fhop open, and as 


‘ often as he is arrefted gives bail; by this means he may 


-always fo to the reft of the creditors. 


give preference of payment to his friends; and if when 
he hath done he runs away, fuch payment fhall ftand 
againft a commiffion of dankruptcy. Farrefl. Rep. 139. 
If after a plain act of dankruptcy, one goes abroad and is a 
great dealer, yet this will not purge the firt a& of brank- 
ruptcy ; though if he pays off or compounds with his 
creditors, he is become a new man. Trin. z Ann. 1 Salk. 
110. The commiffioners of bankrupts have the power to 
adjudge a man a bankrupt; yet in an action the jury mutt 
find whether he was fo, or not. 1 Danv. 687. He that 
is a bankrupt to one creditor, is accounted in law a dank- 
rupt to all the creditors; and being once adjudged fo, is 
22° Carte B aR: 

Where there are two partners in trade, and one breaks, 
you fhall not charge the other with the whole; but the 
eftate belonging to the joint trade ought to be divided, 
&c. Mod. Rep. 45. And if one of them becomes a 
bankrupt, it will not affect his companion. 3 Salk. 61. 
A&s difcharging bankrupts thall not difcharge any partner 
in trade, or one jointly bound with the bankrupt. 1 
Danv. Abr. 686. 


II. As to the taking out the commiffion, 

The commiffion of bankruptcy, which arms the commif- 
fioners with all the power which they are to exercife over 
the éazkrupt and his eftate, is to be granted by the Lord 
Chancellor, Lord Keeper, or Commiffioners of the Great 
Seal, on the application of creditors only ; for if twenty 
fwear that fuch a one is a bankrupt, yet a commiffion 
cannot be awarded without a petition from the creditors 
for that purpofe ; and this is a matter not difcretionary, 
but to be granted de jure. 1 New Abr. 251. 

By 34 H. 8. cap. 4. “ The Lord Chancellor, Trea- 


_ furer, (ce. were to take order with the bankrupt’s lands 


‘and goods for payment of his debts.” 

And by 13 Eliz. cap. 7. “ The Lord Chancellor or 
Keeper, upon complaint in writing, fhall have power, by 
commiffion under the Great Seal, to appoint honeft and 
difcreet CS ed who, or the moft of them, may take 
fuch order with the body, &c.”? By 1 Fac. 1. c. 15. 
The commiffion does not abate by the bankrupts death. 
And 

By 5 Geo. 2. cap. 30. fea. 44. it is enaéted, “ That 
no commiffion of bankrupt fhall abate by the death of 
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the king; and where by the death of the commifioniers 
or otherwife, it becomes neceffary to renew the commif- 
fion, no more than half fees are payable thereupon”. 

No commiffion of éankrupt fhall be granted, unlefs the 
debt of one creditor amount to 100/. or of two creditors 
to 150/. or of three or more to z00/. 5 Geo. 2. c. 30. 

In order to the taking out a commiffion of bankrupt, it 
is ufual firft for a creditor to make affidavit before a 
matter in Chancery, that the party is indebted in a ium 
fufficient to make him a dankrupt; then to petition the 
Lord Chancellor for a commiffion; give bond to prove 
‘the perfon a bankrupt, Fe. within fome or one of the 
ftatutes; and next follows the commiffion, directed to 
five commiflioners, (whereof two are to be efquires of the 
quorum.) 

By the 5 Geo. 2. ci 30. fe. 22. it is enacted, ** That 
perfons who have bills, bonds, promiffory notes, or other 
perfonal fecurity for their money, payable at a future day, 
who by the 7 Geo. 1. cap. 31. are enabled to come in as 
creditors, and allowed to difcount fuch debts, allowing 
5l.: per cent. Fc. may (though difabled by the ftatute) 
petition for, or join with others in petitioning for any 
commiffion of bankruptcy.” 

By the 13 Eliz. abovementioned, the commiffioners 
have power over the whole eftate, freehold and copyhold, 
goods, debts, chattels, and effects of the bankrupt, and may 
fell hisland. ` 

They have no eftate, and have only power to fell; and 
to pafs the eftate there muit not only be a deed indented, 
but the fame muft beinrolled alfo. 2 Show. 156. i.e. as 
to the real eftate. 

They may break open houfes. 
fa. 8. 

But they cannot break open a houfe to fearch for the’ 
bankrupt’s goods, unlefs the éankrupt’s goods be. in the 
houfe of the bankrupt. 2 Show. 247. 

Bankrupts are to be apprehended, on a commiffion if- 
fued and certified, by virtue of a juftice’s warrant; and 
refufing to be examined, the commiflioners may commit 
them. 5 Geo. 2. ¢. 30. 

Alfo commiffioners may examine bankrup?’s wife touch- 
ing his eftate. Stat. 21 Fac. 1. ¢. 19. Je. 6. 

But fhe cannot be examined againft her hufband touch- 
ing his dankruptcy, or whether he had committed any 
act of bankruptcy, or as to how and when ‘he became a 
bankrupt; and if they commit her, and though the war- 
rant of commitment mentioned to be, as well for refufing 
to difcover the’goods, Fc. of the bankrupt as the time, 
and manner of his bankruptcy, yet the commitment will be 
held illegal, and the wife ordered to be difcharged. 1 
Will. Rep. 610, 611. 

By 1 Fac.1. c. 15. The commiffioners may com- 
mit fuch perfons as have the bankrupts goods, or are 
indebted to him; who refufe to come before them, or to 
be fworn when prefent. 

They may likewife examine and commit any other 
perfon, not anfwering interrogatories. Stat. 5 Geo. 2. c, 
30. fed. 16. 

A perfon once examined by the commiffioners of bank- 
rupts cannot be examined again without a new commil- 
fion. 2 Show. 102. 

Equity will not compel a man to difcover what goods 
he really bought of a dankrupt after the bankruptcy, and 
before the commiffion fued out, where the party has no 
notice of the bankruptcy. 1 Vern. 27. 

Though fuch perfons have been examined by the com- 
miffioners, yet ’tis faid a bill for a difcovery of the fame 
matters may be filed againft them in Chancery. 2 Chan. 
Ca. 73: 

With refpe& to their duty, they are by 5 Geo. 2. c. 30: 
to take an oath, before they proceed, for the due execu- 
tion of their trut ; and by the fame ftatute 

The commiffioners are not to cat, &c. at bankrapt’s 
or creditors expence, or to take more than 2Q5. each com- 
miffioner for each meeting. 

The commiffioners are to appoint three meetings within 
‘42 days, but the Lord Chancellor may enlarge the time, 

They are to give notice of their meeting in the Gazette, 
and to admit creditors to prove their debts. Same fta- 
tute, 


Stat. 21 Face 1. ¢. 194 


The 
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The farther particulars of their duty may-be collected 
by attending to the fubfequent divifions : 


Ill. 4s ta the manner of chufing affignees, and their in- 

teref, Se. 

It is enaéted by 5 Geo. 2.. c: 30. fe&. 26. That, com- 
miffioners are to aflign the dankrupt’s effects to fuch per- 
fons a$ fhall/be chofen by a major part of the creditors ; 
who ‘(by /eé. 35. with conferit of creditors) may com- 
pound with «debtors, Gc... And by the fame ftatute, 
None are to vote for the choice of affignees, whofe debt 
doth ‘not’ amount to 10/., Notice hall be given to 
creditors to meet and chufe aflignees, and prove debts, 
Ee. which they may do without: paying contribution. 

New affignees may be chofen by the creditors; and the 
old onés fhall deliver up effects to them, under the pe- 
nalty of zoo/, And after the end of four months and 
within twelve months are to account, and then.a dividend 
fhall be made; and there maybe, a fecond dividend) in 
eighteen months, if the eftate be not wholly divided on 
the firt, which fall be final, unlefs any law fuit is de- 
pending, or the effects are not difpofed of, &e. 

Affignees or commiffioners may pay off mortgages on 
the bankrupt’s eftate: likewife affignees of the commif- 
fioners {hall have the benefit of covenants of re-entry, &c. 
on lands. «2 Rep. 25. 

All the goods and chattels of the bankrupt, which he 
was poffeffed “of at the time of his becoming bankrupt, 
may ‘be’fold by the commiffioners); and notwithitanding 
the bankrupt fell them in market overt. Sale of goods 
by a bankrupt, after an at of bankruptcy, may be avoided 


by the commiffioners of bankrupt and they may.in this | 


cafe bring trover for the goods, or debt, or affumpfit for 
the value, Eze. 3 Salk. 60. Offices of inheritance may 
be fold ; but not offices of truft, annexed to the perfon 
for life. If a bankrupt commits felony, it is faid his 
land fhall notefcheat, but the commiffioners may fell it : 
and his creditors fhall have his’ goods, not the King. 
Stone 126, 130. 

Commiffioners may afii ign debts, fe. .to the creditors, 
who may proceed to execution; though the bankrupt dies ; 


perfons fufpeéted to detain any of the. bankrupt’s goods:or 


eftate may be arrefted, and {till refufing to deliver them 
fhall be committed. Sed guere? 'The ufual method is to 
bring an action of trover. 

Freehold and copyhold lands, goods and debts may be 
affigned, tho’ transferred into other mens names, except 
bona fide, and on valuable confideration. Stat. 13 Eliz. 
OTTER AT ASA. BC E 

Affignees fhall compound with he lord for fine of co- 
pyhold lands, and be admitted. Stat. 13 Eliz. c. 7. 
Le. 3 


The commiffioners may fell a copyhold intailed, which 


by cuftom may be intailed and cut ‘off; otherwife, if 


there be no fuch cuftom. Stone 127. Billing. 148. 
Affignees may fue aétions in their own names for the 
debts due to the bankrupt, for they are transferred by a& 


of parliament, but yet it is not a debt upon record; but 


as in debt upon contract defendant might have waged his 
law againft the bankrupt, fo he may againft the aflignees. 
Cro. Fac. 105. 

‘But if the commiffion be not taken out within fix years, 
dire€&ted by law for fuing of debts, and the affignment 
made within that time, a defendant in an action may 
plead the ftatute of limitations: if the commiffion be ta- 
ken out in fix years, the ftatute preferves the debt, being 
to relieve the creditors againft fraud, &c. 1 Saund. 37. 

Notice of the aflignment of the debt is not neceflary to 
be given to the debtor, before aétion brought by the af- 
fignees for the debt. Lutw. 456. 

When an aétion is brought by an affignee under a 
commiffion of bankruptcy, it need not be fet forth in 
the declaration how he became aflignee. Barnard. K. B. 
309. and vide Carth. 29. 

In cafe of bankruptcy ‘rover will lie generally ; per 
cur’. 3 Keb. 264: pl. 22. 

Sale of goods by a bankrupt after an a& of baxkruptep 
is not merely void, the contract is good between the par- 
ties; but it may be avoided by the commiffioners or af- 
fignees at pleafure; therefore they may either bring 


that purpofe. 
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trower for thé goods, as fuppofing the contraé& may. bë 


void, or may bring.debt or afumpft for the value, which 
affirms the contratt. 3 Salk. 59. pl. 2: 

Though affignees may as abovefaid bring aétions of 
law in their own names, yet no 6é// in equity thall be com- 
menced:by any aflignee or aflignees, without the confent 
of the major part in value of the creditors.of fuch bank- 
rupt, who fhall be prefent at a meeting of the creditors, _ 
purfuant to notice to be given in the A apes Gazette for 
§Geo..2. 6. 30. fea. 36. 

They may alfo, with the like hi of creditors, fub- 


5 Geo. 2. &. 30. foc. 335 34 
Affignees likewife, or the major part of the commif- 


fioners, may /éttle open, unbalanced and mutual accounts; 
and what {hall appear on the balance before the perfon 
became bankrupt, and no more, fhall be claimed or paid 
on either fide. 


5 Geo. 2. ¢. 30. fed. 28. 
The affignees are to keep fair accounts in their books, 


of all monies received and paid, and to make oath or 
affirmation before the peer of the truth of fuch 
accounts. 

Affignees may be removeable ox 8 petition of creda 
to the Lord Chancellor, sc. and if a new affignment is © 
made, the eftate fhall be vefted in fuch new affigneess 
and the commiffioners fhall give notice in the two London 
Gazettes that {hall immediately” follow the removal. of 
fuch aflignees, and the appointment of the new ones, for 
the debtors to the dankrupts not to pay any money to the 
old affignees. 


§ Geo: 2. cy 30 feBe 3 


5 Geo. 2. €. 30. fec?. 31. 
If an aflignee is guilty of a breach of truft, he: will be 


liable to pay intereft and cofts. 


If one aflignee dies, the truft goes to the furvivor, and 


the executors of the deceafed afligneé muft account with 
the furvivor; and if affets: are denied, he mut account 


for affets before a Mafter in Chancery. ` 


If thebankrupť’s real eftateis conveyed toaflignees, out 


one of them dies, this is a jointenancy; and goes to ‘the ~ 
furyivor; and he may alone fell fuch eftate to a pur- | 
chafer. 


But if:both die before any conveyance is made, 
then the heir at law of the furvivor muft convey to fuch 
new aflignees-as the court fhall appoint, or join with fuch 
new aflignees-in the conveyance to a purchafer. Dav. 


Bank. 409. 


The law is very clear, that the aflignees are exaétly in 
the fame place as the bankrupt, and ftand in his place 


to every particular, and any agreement entered into thall 


bind them ; and though there may not be the fame re- 
medy againft them, that is not from the nature but the 
neceflity of the thing; for he fhall make an adequate and 


compleat fatisfaction as far as his fortune in the hands of - 


the affignees will admit of. Sele& Ca. in Ch. 

The affignees are bound by all as done by the anki 
rupt before he becomes fo, whether of a legal or equitable 
nature, if they were done upon a valuable confideration, 
and without fraud ; and whatever difpofition of his eftate 
he makes, that will affect himfelf, does equally conclude. 
the aflignees, who ftand direcily i in his place. 2 Eg. Abr, 
LOI. pl. 5 

The af affignee of a dankrupt exhibits his bill againft the 
defendant, to difcover goods of the bankrupt, that came 
to his hands after the dankruptcy. ‘The defendant, by 
way of plea, fets forth, that he had no goods of the bank- 
rupt’s, or that ever were his, but what he bought for fall 
and valuable confideration, and boza fide; and that at 
the time of the fale and payment of his money, he had no 
notice either of the commiffion, or of any att of bank- 
ruptcy committed by the bankrupt. On long debates, 
the plea was allowed by the Lord North, and to take 
what remedy they could before the commiffioners, or at 
law. Hutchins, counfel for the defendant, cited a former 
precedent, but it was not produced. 2 Chaz. Ca. 135. 

A. purchafes of a man, who had committed an aét of ~ 
bankruptcy, but without notice thereof: afterwards a 
commiffion is taken out, and there being a term ftanding _ 
out in truftees, the aflignee brings a bill againft them and 
the purchafer, to have the term ajfigned to him; but bill — 


difmiffed. 2 Vern. 599. 
A. puts out 10004 at interet to the Za/ India com- 


pany, and takes bond for it in the name of F.S. his y 


wife’s 


mit difputes to arbitration, and compound with debtors te — 
the dankrupz’s eftate. 
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wifes relation, and afterwards 4. is bankrupt; F. S. is 
fummoned before the commiffioners, but, before his exa- 
„mination; tells the company, that the money was not his, 
-but that they fhould pay it to the perfon who fhould bring 
. the bond; and accordingly 4.’s wife brought the bond, 
and received the money. The court would not inforce 
J- S. to pay, the money. Ch. Pre. 18. 

A man had devifed lands, which were in mortgage, to 

be fold, and the furplus of the money to be paid to his 

‘ daughter ; the daughter married a man who foon after 
became a bankrupt, and the commiffioners affigned this 
intereft of the wife’s; the hufband died, and the affignees 
brought this bill againft the wife and truftees, to have the 
land fold, and the furplus of the money paid to them ; 
but the court would not affift in ftripping the wife (who 
was wholly unprovided for)-of this intereft, but difmiffed 
the bill at the Rolls. Eg. Ca. Abr. 54. 

The creditors have a right to the dankrupt’s goods, by 
the a& of bankruptcy, a thereby they are bound: tho? 
until affignment by the commiffioners, the property is not 
transferred outof the dankrupt. 1 Salk. 108. The com- 
miffioners are to fell all the dankrupt’s lands in fee, for life, 
or years, ĉc. and it will be binding againt the bankrupt 
and his ifue, ce. 1 Lill. Abr. 204. They may fell all 
entailed lands in poffeffion, reverfion, or remainder, except 
entailed in the crown, of the gift of the king; and this 
fhall bind the ifue in tail, and all others, which a com- 
mon recovery might cutoff. Jéid. 205. But, as before 
faid, fales of the daxk/upt’s land by commiffioners, are 
to be by deed inrolled. “If a bankrupt grant his lands or 
goods in the names of other perfons, the commiflioners 
notwithftanding may make fale of them: but notdands, 
Fe. conveyed bona fide before the party became a bank- 
rupte Wood's Inf. 310. And no-purchafe of lands fhall 
be impeached, unlefs the commiffion 
out within five years. after a man becomes bankrupt. 
Lands held by ai bankrupt in jointenancy may be fold as 


to the moiety : alfo lands. which a pesfon hath in right of 


- his wife, (but not her dower), and lands devifed to a bank- 
sutt» the commiffioners may fell. 

With refpect to the manner of creditors proving their 
debi, it may be proper to confider the nature of their 
debts, and how far they are wi ae to be received as cre- 
ditors, 

An affignee, or indorfee of a Eius notes at an 
under value-is a creditor for the fall fums, and ‘may fue 
ont acommiffion. But it is otherwife where he is af- 
fignee of a bond, or where the indorfement of the note is 
fubfequent to the dankruptcy. 1 Peer. Will. 782. 

. Perfons who are fecurity for another may come in as 
creditors. 2 Cro. Rep. 127. 

But a feller of lands need not come in as a creditor for 
the remainder of his purchafe money. 1 Vern. 267. 

- Ifa creditoradvances money to a bankrupt after acom- 


miflion fued out, though he-did not know it, he will lofe | 


his money. - 2 Vern: 156. 


_ When money is obtained by judgment in a@tion of | 
| Will. 89. 


debt, and the plaintiff becomes bankrupt, and 2 commif- 
fion of bankrupt is taken out againft him, though the fhe- 
riff may bring the money into court, it fhall be delivered 
to the plaintiff, and not the affignee of the commifiion, 
unlefs A take out a fcire facias againft the defendant, in 
order to try the bankruptcy. 1 Vent. 193.. A plaintiff 
that hath a defendant’s body in execution, who becomes 
bankrupt, hall not come in to be relieved by the ftatutes : 

but if the plaintiff recovers damages, jc. againft the de- 
fendant, and hath judgment, and then the defendant be- 
comes bankrupt, the plaintiff is a creditor; for it is a 
debt due to-him, and aétion of debt lies on the judgment. 
3 Cro. 166. 
voluntarily, he muft pay it over again ; but ’tis other- 
wife in cafe of payment by compulfion of law. 2 Vent. 
258. Sureties or bail, when they have paid the debt, 
may come in as. creditors; but mortgagees, or perfons that 
haye a pledge of the bankrupt’s goods, having fecurity 
for their debts in their hands, are not creditors within 
the ftatutes. Thofe that attach goods of the bankrupt, 
are toi come in as creditors. If an executor becomes 
bankrupt, a legatee is to be creditor, And aliens as 
well.as denizens may come in as creditors; for-all ftatutes 

/ , . 


of bankrupt be fued 


If a debtor to a bankrupt pays him his debt | 


i| the firft mortgage. 
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concerning bankrupts extend to aliens, who fhall be fub- 
je& to the laws againft bankrupts, &c. Hod. 287. 
Stat. 21. Fac. i. c 19. 

Though a creditor comes into a commiffion of bank- 
tuptcy, and proves his debt, being prevailed on to be an 
affignee, being informed that otherwife he will lofe his 
debt, yet if the bankrupt has no eftate, the creditor may 
take the bankrupt in execution, if he will waive any 
benefit of the ftatute. 1 Peer. Will. 560. 

Creditor coming in under a commifiion, though only 
to prove his debt, and sppofe the bankrupt’s obtaining 
his certificate, yet he fhall not fue the bankrupt at law, 
unlefs he will waive all benefit of the commiffion, as to 
the dividends; and by the Lord Chancellor Kixg ordered, 
he fhould waive it as to voting againft his certificate. 


But now the creditor is to make his éleCtion, whether he 


will proceed at law, or come in under the commiffion ; 
and if he has received any dividend, he is to refund it, 
but may oppofe the certificate. Bob. Bank. 

Creditors by recognizances, ftatute-ftaple, or ae 
ments, fpecialties with penalties, attachments and fecu- 
rities, where no execution or extent fued out, fhall only 
Be relieved as to a ratable part with the reft of the cre- 
ditors, without any regard to the penalty ; and to prove 
their debt. under a commiffion of bankruptcy. 1 Peer. 
Will. 92 

‘A trader feifed of ‘lands in fee, gives judgment to B. 
and then “fells the lands to C. and afterwards becomes 
bankrupt; though the judgment-creditor cannot come in 
for more than his proportion with the bankrupt’s credi- 
tors ; yet it is faid that he may extend the land in C. the 
purchafer’s hands, C. having purchafed before the bank- 
ruptcy, and this not prejudicing the creditors. So if 4. 
the trader gives judgment to B. and articles for a valu- 
able confideration to fell to C. and then becomes a 
bankrupt ; it feems the judgment fhall bind the Jands in 


the hands of C. who articled to buy them; but whatever 


money the purchafer was to pay the bankrupt, the fame 
fhall be liable to the bankruptcy. 1 Peer. Will. 737. 

Creditors can’t prove contingent or uncertain debts, 
which may or may not happen, or debts upon bottomree 
bonds, till the debts are reduced to a ES Dav. 
Bank. 289. 

But where a commiffion iffues againft the obligor in a 
bottomree or ré/pondentia bond, or the under writer or 
affurer invan affurance, before lofs of the hip or goods, 
the obligee or affured may claim, and after lofs prove his 
debt in like manner as if the lofs had happened before the 
ie forth the commiffion ; and have a proportionable 
dividend. And the bankrupt’ fhall be difcharged from 
the debt due by the bond or policy, and have all advan- 
tapes of the ftatutes now in force, as if the contingency 
had hap; ned before the fuing forth the commiffion. 

If a creditor has 100/, due to him fror two bankrupts, 
and proves his debt of 1007. under the firi commiffion, 
and receives 40/. for the 100/. he fhall only come in as 
a creditor for 60/. under the fecond commiflion. 2 Peer, 

A, aires a promiffory note to B. of order for 200/, 
B. indorfes it to C. who indorfes it to D. 4. B. and C. 
become Wankrupts, and D. receives 55. in the pound out 
of -4.’s etate, D. thall come in as a creditor for 150/. 
only, out of B.’s effects. If D. had at that time paid con- 
tribution money, it fhould have been returned to D.. 2 
Peer, Will. 407. 

A merchant mortgages his land; the mortgagee may 
chufe to come in as a creditor. Stone 130. 

A. makes a mortgage, and afterwards a commiffion of 
bankruptcy is taken out againft him, and commiflioners 
make an affignment of his eftate, and then B. lends 
20007. to the bankrupt on a fecond mortgage, having 
no notice of the bankruptcy, and afterwards he gets in 
The prior mortgage fhall not pro- 
teét the mortgage fubfequent to the bankruptcy. 2 Vern. 
I 

7 merchant pledges goods, and becomes a bankrupt, 
the party need not come in. Stone 130. 

An executor becomes bankrupt, a legatee fhall be re- 

lieved. Stone 131. 


Ee if 
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If there be an a& of bankruptcy committed, and a cre- 
ditor obtains a judgment fubfequent to it, then a commif- 
fion is taken out; now the judgment is thereby avoided. 
12 Mod. 446. 

Rent due to a landlord is a debt of the higheft nature, 
and affects the goods, chattels, and ftock of the tenant 
upon the premifles; and (if there is no feizure made by 
the Jandlord) in the cafe of an execution or extent, a 
year’s rent is to be referved for him, as appears by the 
ftatute 8 Ann. c. 14. fed. 1. 

But in commiffions of bankruptcy it is otherwife, and 
though no commiffion can remove or carry away any 
goods belonging to the bankrupt, if the landlord feizes 
for the rent before the goods are removed, and he is to 
be firft difcharged, even if there are feveral years rent in 
arrear ; yet if the landlord does not feize before the com- 
miffion of bankruptcy carries away the goods from off 
the premiffes, he muft then come in as a creditor for his 
rent, with the reft of the bankrupt’s creditors. Dav. 
Bank. 314. 

Alfo if there are not fufficient goods upon the pre- 
miffes to pay the landlord’s rent, he can then only take 
what goods there are upon the premiffes, and after they 
are appraifed and fold, as the law, in cafes of diftrefs for 
rent, direéts ; then the landlord may come in as a credi- 
tor for the rent remaining due to him, with the reft of 
the creditors under the commiffion. Dav. Bank. 314. 

By the Svat. 19 Geo. 2. c. 32. no creditor bona fide of 
a bankrupt for or in refpect of any goods really fold to 
fuch bankrupt, or of any bill of exchange really and Jona 
fide drawn, negociated, or accepted by fuch bankrupt, 
fhall be liable to refund to the affignees any money, 
which before the fuing forth of the commiffion was really 
and ona fide, and in the ufual courfe of trade, received 
by {fuch perfon of any bankrupt before notice that he was 
become a Jankrupt, or in infolvent circumftances. 

As to the manner of creditors proving their debts, they 
may prove them without paying any contribution on ac- 
count of the fame : and the commiffioners after they have 
declared the perfon againft whom a commiffion fhall iffue 
to be a bankrupt fhall caufe notice thereof to be given in 
the London Gazette, and fhall appoint a time and place for 
the creditors to meet, in order to choofe affignees, at 
which meeting the faid commiffioners fhall admit the 
proof of any creditors debts, that fhall live remote from 
the place of fuch meeting of the commiffioners, by affida- 
vit, or being quakers, by folemn affirmation, and alfo 
permit any perfon duly authorized by letter of attorney 
from fuch creditors, oath or affirmation being made of 
the due execution thereof, either by an affidavit {worn or 
affirmation made before a Mafter in Chancery, or before 
the commiffioners viva voce, and in cafe of creditors re- 
fiding in foreign parts before a magiftrate where the party 
thall be refiding, to be, together with fuch creditors letters 
of attorney attefted by a notary public, to vote in the 
choice of affignees. 

And if any perfon fhall prove a debt, which fhall not 
be really due, and under fuch fictitious debt fign the bank- 
rupt’s certificate, unlefs the bankrupt fhall difclofe the 
fraud, and objeé to the reality of the debt, the certificate 
fhall be void, and the bankrupt fhall not be intituled to 
be difcharged from his debts, or to any benefit or allow- 
ances under 5 G. 2. c. 30. fec. 26 & 29. 


IV. Of the diftribution of the bankrupts eftate. 

The commiffioners, after fale of the bankrupts eftate, 
are to make diftribution among the creditors, firft making 
the bankrupt his allowance, &c, After four months, and 
diftribution made, no creditor can come in to difturb it; 
but he may come in for the refidue, of which no diftri- 
bution is made. 1 Daenv. 693. And the court of 
Chancery hath fometimes allowed creditors to come in after 
diftribution, upon particular circumftances which have 
happened ; and the Lord Chancellor ordered the execu- 
tion of the commiffion to be fufpended. Chan. Rep. 307. 
If commifiioners refufe to pay a creditor his proportionable 
part, he may bring aétion of debt, or be more properly 
relieved in Chancery : where the commiffioners do not pur- 
fue the atts of their commiffion, the party injured muft 
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bring his action, and fet forth the finding of the commif- 
fioners, that the debtor is a dankrupt. But if a commif- 
fion is not duly obtained againft a perfon, he may tra- 
verfe, by faying he is not a bankrupt. 8 Rep. 121. By 
1 Fac. 1. c. 15. In aétions againft commiflioners, or 
others under them, executing any matter by force of the 
13 Eliz. c. 7. or that ftatute, the defendants may plead Not 
guilty, or juftify that it was done by the authority of 
-thofe atts, &Fc. without fhewing forth the commiffion; to 
which the plaintiff may reply, that the defendant did the 
fact of his wrong, &c. 1 Danv. 694. 

Creditors before choofing aflignees, fhall fix the method 
of dividends: and affignees fhall, after the expiration of 
four months, and within twelve months from the time of 
iffuing of fuch commiffion, caufe at leait z1 days publick 
notice to be given in the London Gaxette, of the time and 
place the commiffioners and affignees intend to meet, to 
make a dividend or diftribution of fuch 4ankrupt’s eltate 
and effects; at which time the creditors, who have not 
before proved their debts, fhall then be at liberty to prove 
the fame, and upon every fuch meeting affignees fhall 
produce their accounts, and the faid commiflioners, or 
the major part of them, fhall order fuch part of the neat 
produce of the faid bankrupt’s eftate, as by fuch accounts, 
or otherwife, fhall appear to be in the hands of the faid 
affignees, to be forthwith divided amongft fuch of the 
bankrupt’s creditors, who have duly proved their debts 
under fuch commiffion, in proportion to their feveral and 
refpective debts. And a final dividend fhall be made 
within eighteen months after the ifluing of any commif- 
fion. 5 Gro. 26) 1c. BONY B25g 39 dge 

Creditors, upon what fecurity foever they be, come in 


all equal, unlefs fuch as have obtained aétual execution — 


before the bankruptcy, or had taken pledges for their jut 
debts; and the reafon is, becaufe, from the aét of banke 
ruptcy, all the dankrupt’s efate is velted in the commif= 
fioners who are eftablifhed as courts of juftice touching 
the bankrupt’s eftate, and before whom the creditors 
muft authenticate their debts, in order to receive their di- 
vidends ; and therefore they muft equally admit all pere 
fons to make proof of their debts; but fuch as have 
pawns or mortgages have a property in the thing fo 
pledged, precedent to the tranflation of the property to 
the commiffioners, in which cafe they have only an equity 
of redemption, and are in no better condition than the 
bankrupt himfelf ; that the bankrupt, before the aflign- 
ment of the commiffioners, has {uch property as will 
maintain an action for the recovery of the goods. New 
Abr, 258. in notes. See Salk. 108. ià 

Joint debts are to be paid out of the joint ftock firft; 
and if there be any overplus, then that ought to be ap- 
plied to pay particular debts of each partner; but if 
there be not enough to pay all the joint debts; and if 
either of the partners fhall pay more than a moiety of the 
joint debts, then fuch partner is to come in before the 
commiffioners of bankrupts, and be admitted asa cre- 
ditor for what he fhall pay over and above his moiety. 
2 Chan. Rep. 226. 

If there be feveral joint traders, payment to one of 
them is payment to all; foif they all, except him to 
whom the payment was made, were bankrupts, the pay- 
ment is only unavoidable as to his proportion. 12 Mad. 


7s 
And if there be four partners, whereof three are 
bankrupts, and their fhares affigned, and a payment was 
made to him that was no bankrupt, it is payment to all 
the affignees, for now they are all partners. 12 Mod. 


447: 
On a joint commifion of bankruptcy againt two 


traders, feparate creditors are allowed to come in, for the 


joint effects are to be applied, firft to pay the partnerfhip 
debts, and then the feparate debts ; and the feparate effects 
to pay firft the feparate creditors, and afterwards the 
partnerfhip creditors. Per Cowper, Chan. 2 Vern. 706. 
Two partners in trade put in each an equal ftock, and 
agreed by covenant, that the ftock fhould pay the debts 
of the ftock, and neither of their feparate debts thould 
charge the ftock, but only his own eftate, or to that 
effect; they both became bankrupts, and a commiffion 
3 . iffue 


< 
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iffued againft them both ; one of them owed feparately 
more than the other; the queftion was between the fe- 
parate creditors of each bankrupt, and the creditors on 
account of the joint ftock, for thefe would exclude the 
feparate creditors from charging the joint ftock, but that 
it fhould fatisfy the ftock debts ; but the Lord Norté was 
of a contrary opinion, for the covenant of the partners 
cannot bind any of the creditors, but only themfelves. 
2 Chan. Ca. 139. 

R. S. and G. were partners together in the trade of a 
dry-falter: G. embezzles and waftes the joint ftock, 
contracts private debts, and becomes a bankrupt; the 
commiffioners affign the goods in partnerfhip. Bill by 
R. the plaintiff for an account, and to have the goods fold 
to the beft advantage, and infifted, that out of the pro- 
duce of the goods the debts owing by the joint trade ought 
to be paid in the firft place, and that out of G.’s fhare fa- 
tisfaction muft be made for what G. had waited or em- 
bezzled ; that the aflignees could be in no better a cafe 
than the Jdankrupt himfelf, and were intitled only to 
what his third part would amount unto, clear after debts 
paid and deductions for his embezzlement ; and the court 
deemed to be of that opinion, but fent it to a Matter to 
take the account and ftate the cafe. 2 Vern. 293. 

If one or more of the joint traders become bankrupt, 
his or their proportions only are affignable by the commif- 
fioners to be held in common with the reft, who were not 
bankrupts. 12 Mod. 446. 


V. Of the duty, privilege, difeharge, and certificate of the 

bankrupt. 

The 5 Geo. 2. c. 30. ordains, that if bankrupts do not, 
after notice in the Gazette, furrender to the commiffioners 
in forty-two days, to be examined, and difcover and de- 
liver up all their eftates real and perfonal, they fhall be 
adjudged guilty of felony ; but the Lord Chancellor 
may enlarge the time for furrendering, not exceeding 


fifty days further: they are to deliver all books of 


account, writings, &c. on oath to the aflignees; and 
fhall be allowed 5/. per Cent. fo as not to exceed zoo/. 
if they pay 10s. in the pound, 7/. 105. per Cent. not 
above 2507. if they pay 12s. 6d. per pound, and 10 
per Cent. not exceeding 300/. if they pay 15s. in the 
pound; but no advantage is given to any bankrupt, “who 
hath loft 5/. a day, or 100/. in a year at gaming, or 
roo/. by ftockjobbing, &c. And the body of the bank- 
rupt only, not his future eftate, fhall be difcharged, ex- 
cept he pays 15s. per pound. §. g. On a fecond 
bankruptcy, four parts in five in number and value 
of creditors, not for lefs than zo/. are to fign cer- 
tificates, and confent to the dankrupt’s difcharge, Ge. 
of which oath is to be made, and other creditors may 
be heard againft it: bonds or notes given to any creditor 
to confent to acertificate, fhall be void; and if the per- 
fon iffuing any commiffion have privately more than the 

_ other creditors, the commiffion may be fuperfeded, and 
he fhall lofe his debt. And when the commiffion is 
executed, and the party hath conformed to the ftatutes, 
his certificate is granted and allowed, Se. 

The commiffioners are to certify to the Lord Chan- 
cellor, that the bazkrupt hath contorm’d, and four parts 
m five, in number and value, of the creditors muft fign 
the dankrupt’s certificate. 

The 5 Geo. 2. c. 30. §. 13. empowers any judge of the 
court wherein judgment has been obtained againit a bank- 
rujt, for any debt owing before he became a bankrupt, the 
bankrupt being in prifon in execution on fuch judgment, 
to difcharge fuch bankrupt on producing his certificate. 

A creditor came in under the commiffion, and proved 
his debt, and after arrefted the bankrupt, who now prayed 
to be difcharged. Ld. Ch. King faid it has been the con- 
firu&tion of equity upon ftatute of 4 Ann. cap. 17. which 
difcharges the bankrupt of his debts, on a certificate, by 
four-fifths of his creditors, and allowed by the. Chancellor, 
that where a trader becomes bankrupt, and any one of 
his creditors comes in before, under the commiffion to 
prove his debt, though with defign only to oppofe the 
bankrupt’s certificate; yet this is an election to take his 
remedy for his debt under the commiffion, and if pending 
that, the creditor fues and arrefts the daxtrupt, it is taken 


Lord Chancellor Parker. 
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to be an oppreffion, and ordered the creditor, at his own 
expence, to difcharge the bankrupt out of cultody. 2 Will. 
Rep. 394. But vide ante, & poft. 

But if fuch creditor will waive any benefit under the 
ftatute, and ftay a reafonable time, and there is an im- 
probability of the dazkrupt’s being able to gain his certi- 
ficate fign’d by four-fifths in number and value of the cre- 
ditors, or allowed by the court; in fuch cafe, if the cre- 
ditor applies to the court, declaring his confent to waive 
any right or fhare of the bankrupts eltate under the 
commiflion, and praying, that he may fue the banirupt; 
Ld. Ch. King thought it reafonable for the court to give 
leave to fuch creditor to proceed at law againft the bank- 
rupt for his debt. 2 Will. Rep. 395. 

The frat. 5 Geo. 2. c. 30. fed. 7. extends not to debts 
due to a bankrupt as executor, but it is for this particu- 
lar reafon, becaufe they are appropriated to pay teftator’s 
debts; and if they were affigned it would be a wrong, 
viz. a devaftavit; and it being objected, that it extends 
not to debts due to the bankrupt jointly with another, it 
‘was anfwered by Ld. Ch. J. Parker, in delivering the 
opinion of the court, that the cafe cited for that purpofe 
from Lev. 17. is not determined. Will. Rep. 254. Gilb. 
Ca. 323. 

If a bankrupt has a certificate, and an action be 
brought againft him afterwards for a debt precedent to 
the itatute, he may plead his certificate upon the roll, 
and fo prevent a judgment from being entered up after- 


| wards; but having negleétéd fo to do, it was his own 


default: that a court of equity is not to relieve either his 
pleading, or his want of a plea, or no proper plea putin 
in time, nor could he be relieved on an audita querela, be- 
caufe he had an opportunity, and might have pleaded his 
certificate before the judgment was entered; and upon pro- 
ducing fuch precedents where bankrupts had been relieved 
againit judgments obtained againft them, they did not 
come up to the cafe in queftion; and the petition was dif- 
mified. 2 Vern. 696, 697. 

Per Lord C., Talbot; Though a creditor of a bankrup? 
under 20/. is by the laft a&t excluded from affent or dif- 
fent to the certificate, yet as he is affected by the confe- 
quence of allowing the certificate, he hath right to peti- 
tion, and fhew any fraud againft allowing the certificate, 
7 Vin. Abr. 134. pl. 18. 

A queftion was, concerning the form of certificates on 
the late act; but per Lord C. Parker, the commiffioners 
are to certify one day, that the bankrupt has in all things 
conformed, ĉc. and then the next day, the creditors 
certify on the fame parchment their confent, at the foot 
of which the commiffioners are to certify that the credi- 
tors had confented, according tothe terms of the act. 
7 Vin. Abr. 132. pl. 9. 

The defendant and his partner in trade had a joint 
commiffion of bankruptcy taken out againit them, under 
which they obtained a certificate. The plaintiff was a 
feparate creditor, and had obtained a judgment before the 
commiffion or aét of bankruptcy; and having now the 
body of the defendant in execution, the court was moved 
to difcharge him, upon the authority of Howard v. Poole, 
where it was held, that a feparate creditor might come 
in under a joint commiffion; and alfo on Eg. Caf. Abr. 
55- 2 Fern. 707. 2 Will. Rep. 500. and the court dif- 
charged him accordingly. 2 Stra. 1157. 

If there be two partners, and one of them. becomes 
bankrupt, and on a feparate commiflion being fued out 
againft him, his certificate is allowed; this does not only 
difcharge the bankrupt of what he owed feparately, but 
alfo of what he owed jointly, and on the partnerfhip ac- 
count ; becaufe, by the aét of parliament, the bankrupt, 
upon making a full difcovery, and obtaining his certifi- 
cate, is to be difcharged of all debts. Now, as the debts 
he owes jointly with another are equally his debts as what 
he owes on his feparate account, confequently he is to be 
difcharged of both his joint and feparate debts. And fo 
it has been determined by the judges of B. R. By the 
3 Will. Rep. 24. in a note. 
On a joint commiffion againft two partners, the fepa- 


rate creditors, though they have taken out feparate coma 
miffions, fhall yet be at liberty to come in to oppofe the 
allowing of the certificate. 


3 Will, Rep. 23. 
Where 
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Where two partners are bankrupts, and a joint com- 
miffion is taken out againft them, if they obtain an al- 
lowance of their certificate, this will bar as well their fe- 
parate as their joint creditors. 3 Will. Rep. 24. 

- The flatate 5 Geo. 2. c. 30. is general,and takes no notice 
of feparate commiffions ; and a difcharge under a feparate 
commiffion has been determined to be a difcharge of debts 
owing under the joint trade: before the ftatute 10 Ann. 
cap. 15. if there were two partners, and only one party 
became bankrupt, and a feparate commiffion was taken 
out againft him ; there was no doubt but the difcharge of 
that bankrupt, difcharged him from all debts which he 
owed in his joint as well as private capacity; but the 
great queftion in that cafe was, whether by fuch difcharge 
of the bankrupt, the partner of fuch bankrupt ‘fhould 
likewife be difcharged from fuch debts as he was difcharged 
of ; and therefore that ftatute has enacted, that fuch part- 
ner fhall not be difcharged ; though if a joint debt is dif- 
charged by a feparate commiflion, there can be no queftion 
but a joint commiffion will difcharge a feparate debt. 

Bankrupts concealing or embezzling goods, to the value 
of 20/. are guilty of felony. 5 Geo. 2..¢. 30. 


Afidavit of a debt to make the party a bankrupt. 

B. of, &c. maketh oath that C. D. of, &c. is truly 

o and juftly indebted to him this deponent (one of the 

creditors) iz the Jum of 1001. and upwards; and that he is 

become a bankrupt within the meaning of Jome or one of the 
fratutes made againf? bankrupts, as this deponent believes. 

Jurat’ die, & coram, &c. A.B. 
` As to the form of the petition to the Chancellor, ’tis a 


matter of courfe, prepared by the clerk at the office, 
therefore ’tis not neceflary to fet it forth. 


_A bond to the Lord Chancellor on granting the commifion. 


Now allimen ġy thefe prefents, That I A. B: 
Na of &c, am held and firmly bound to the right 
honourable Robert Lord Henley, Baron of, &c. Lord 
Chancellor of Great Britain, zu two hundred pounds 
of good and lawful money of this kingdom, to be paid 
to the faid Lord Chancellor, or to his certain attorney, 
his executors, adminiftrators and affigns ; for which 
payment well and truly to be made, I bind myfelf, my 
heirs, executors and adminiftrators, firmly by. thefe 
prefents Jealed with my Jeal. Dated this .... day 
* of, &c. in the .... year of the reign of the Lord 
George the Third, &c. and in the year of our Lord, 
&c. 


The Condition of this obligation is fuch, That if the 

- above bound 4. B., do.and fhall before the major part of 

the commiflioners to be appointed in a commiflion of 

bankrupt againk C. D., of, Fc. prove that the faid C. D. 

is juftly indebted unto the faid 4. B. in the fum of 100/. 

And in like manner prove that the faid C. D. is become 

a bankrupt within fome or one of the flatutes made againft 

bankrupts; then this obligation to be void, or elfe to re- 
main, &t. od 


` Form of a commiffion of bankrupt. 


EORGE ¢he Third, by the grace of God, king of 

Great Britain, Sc. To our truffy and well beloved 
R. C. H. S. H. B. LT. I, C. Sc. greeting: Whereas 
we are informed that C. D. of, &c. ufing and exercifing the 
trade of, &c. by way of bargaining, exchange, bartery, &c. 
Jecking his living by buying and felling, did about fix months 
fince become bankrupt within the feveral ftatutes made againft 
bankrupts, to the intent to defraud and hinder A. B. of, &c. 
and other his creditors of their jufl debts and duties to them 
due and owing: We therefore minding the due execution as 
well of the ftatutes touching orders for bankrupts made in the 
parliament, begun and holden at Weftminiter, the day, ec. 
in the thirteenth year of the reign of Elizabeth queen of 
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England made and provided, as of the ftatute made in the par# 
liament, begun and holden at Weitmintter, the day, &c. in the 
fitft year of king James of England, & c. intituled, An ad, 
Se. 
and holden, &c. inthe twenty-firft year of the Jaid king James 
of England, Gc. And alfo of the ftatute made in the parlia- 
ment, holden, &c. in the fourth year of the reign of her late 
majefty queen Anne, intituled, &c. 
made, &c. in the fifth year of the reign, &c. 
and in the wifdom and fidelity which we have conceived in 

yous do by these prefents, affign, appoint, conffitute and ordain \ 
you our fpecial commiffioners for the purpofe afore/aid, giving 

full power and authority unto you, or four or three of you, to 
proceed according tothe faid flatutes, and every or any of them, - 


And alfa of the ftatute made in the parliament, begun 


And alfo of the fiatute 
Upon traft of 


nat only concerning the faid bankrupt, his body, lands and 


tenements, goods, chattels, debts, and other things whatfoever 5 


but alfa concerning all other perfons, who by concealment, 
claim, or otherwife do or fhall offend touching the premiffes, or 
any part thereof, contrary to the intent and meaning of the faid 


fratutes, or any of them: and to do and exe ute all and every | 


thing and things whatfoever, as well for and towards fatif~ 


faction and payment of the faid creditors, as towards and for 


all other intents and purpofes, according to the ordinances and 
provifions of the Jame flatutes ; willing and commanding you, 


Sour or three of you, whereof, Sc. to proceed to the execution of 


this our commiffion, according to the true intent and meaning 
of the faid ftatutes, with all diligence and efe&. Witneis 
our Jelf at Weftmintter,, the day, &c. in the, &c. year of 
our reign, 


Form of a bankrupts certificate. 


To the right honourable Robert Lord Henley, 3 
Baron of, &e. Lord High Chancellor of l: 
Great Britain. 


FYFE R.C. H. S. H. B. 2c. the major part of the 
commiffioners affigned and authorized in and by a 
commiffion of bankrupt awarded againft C. D. of, &c. bear- 
ing date at Weftminiter, the day of, &c. laft paf, bawing 
begun to execute the faid commiffion, and found that the faid 
C. D. became a bankrupt before the date and Juing out of 
the faid commiffion, within the true intent and meaning of fome. 
or one of the ftatutes made againff bankrupts, do bumbly 
certify to your lord/hip that the Jaid C. D. did on, &e. Jur- 
render bimfelf tous, and fubnut himfelf to be examined on 
oath before us, from time to time, and in all things to conform 
himfelf to an a& made in the fourth and fifth years of ber 
late majefty queen Anne, zntituled, An act to prevent frauds 
frequently committed by Jankrupts, Se. And to the 
Jeveral other ftatutes made againf? bankrupts: avhereupm 
and for the better difcovery of the Jaid bankrupt’s eftate, and 
putting in execution the faid a&s, we the faid@R. C. H. S. 
H. B. &e. have had feveral meetings for the examination 
of the faid C. D. and caufed due notice to be publifbed in the 
Gazette of the time and place when and where we intended 
to finifh his faid examination, to the intent that the creditors 
of the faid C.D. might be heard againff the making of this 
prefent certificate, and alfo admitted to prove their debts: 
and feveral creditors having proved their debts, and none 
Jhewn any caufe againf? the making of this certificate: We + 
do therefore further certify to your lord/pip, that the faid. ; 
C. D. hath upon fuch examination made a difcouery of bis 
eftate and effecs, and in all things conformed himfelf according 
to the direction of the faid late ads; and that there doth not 
appear to us any reafon to doubt the truth of Juch diftowery, 
or that the fame is not a full difeovery of all the eftate and 
effedts of the faid C. D. And the rather, for that the 
perfons who have figned this certificate, teftifying their con- 
Jents to the fame, are full four parts in five, in number and — 
value, of the creditors of the faid C. D. who have duly 
proved their faid debts. Witnefs our hands and feals, &. 









For more precedents, fee 4 General Sytem of the Lawl — 
concerning Bankrupts. a 
Banks, No town or freeman fhall be diftrained to 
make banks or bridges, but fuch as of old time have been — 
ufed to make them. Stat. 9 H. 3. c. 15. In Norfolk — 


perfons fhall be difcharged towards the repair of /ea-Sanks, 
rig 


* 
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` are the fame thingin fubftance. Dyer 71. 
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as they are chargeable to the highways, by 27 Eliz. 
€. 24. 

Wannimus, The form of an expulfion of any member 
from the Univerfity of Oxford, by affixing the fentence in 
fome public places, as a denunciation or promulgation 
of it. And the word Janning is taken for an exclama- 
tion againft, or curfing of another. 

Wannitus, An outlaw, or banifhed man. Vobis 
precipimus quod eidem cancellario ad infequendum, arreftandum 
A capiendum dictos malefactores & bannitos, Ge. Pat. 

iz: 

Wanniatus fortis, Is ufed in the fame fenfe as Jannitus, 
fignifying one outlawed or judicially banifhed. Pat. 25 H. 
3. Brady's Hift. Ang. Append. p. 196. 

Wannum vel Wanleuga, ‘The utmoft bounds of a 
manor, or town, fo ufed 47 Hen. 3. Rot. 44, &c. 
Notum facto, me eleemofynam noftram chriffo concefiffe & 
omnibus Janis Juis, Sc. vixz. primo terram illam a Twi- 
wella u/que Thorney «bi bannum noftrum cefat. Carta 
Canuti regis cenobio Thorneiæ. Banleuga de Arundel is 
taken for all that is comprehended within the limits or 
lands adjoining, and fo belonging to the caftle or town. 

Seld. Hift. of Tithes, p. 75. 

aBarbers, Were incorporated with the /urgeons of Lon- 
don; but not to practife furgery, except drawing of 
teeth, &e. 32H. 8. c. 42. but feparated by 18 Geo. 2. 
e. 15. See Surgeon. 

Warbican, (barbicanum) A watch-tower, or bulwark. 
Mandatum eft Johanni de Kilmynton cu/ffodi caffri regis & 
honoris de Pickering, quoddam barbicanum ante portam cafiri 
regis predidi muro lapideo, EF in eodem barbicano quandam 
portam cum ponte werfatili, Sc. de novo facere, Sc. 'T. Rege 

10 Aug. Clauf. 17 Ed. 2. m. 39. 

Warbicanage, (barbicanagium) Money given for the 
maintenanee of a barbican, or watch-tower ; or a tribute 
towards the repairing’ or building a bulwark. Carta 17 
Ed. 3. Monafticon Tom. 1. p. 976. 

Marca, A barque: Navis mercatorum EF que merces 
exportat. Gloff. Sax. Ælfrici, a flothhip. 

Warcarium, (arcaria) A fheep-cote, and fometimes 
ufed for a fheep-walk. MS. de Placit. Ed. 3. See 
Bercaria. 

Wargain and Dale, Is an inftrument whereby the 
property of lands and tenements is for valuable confider- 
ation granted and transferred from one perfon to ano- 
ther: it is called a real contract upon a valuable con- 
fideration, for paffing of Jands, tenements and here- 
ditaments, by deed indented and inrolled. 2 l/t. 672. 
Accomp. Conv. 1 Vol. 62. 

For the more clearly comprehending the law under this 
head, it will be proper to confider, 








I. What things may be bargained and fold. 
. I. By whom, to whom, and by what words a bargain 
and fale may be made. 
ii. ted the confideration and inrollment of a bargain and 
fale. ‘ ' 
IV. Of the manner of pleading bargains and fales. 
I. All things, for the moft part, that are grantable by 
deed in any other way, are grantable by Žargain and fale; 
and lands, rents, advowfons, tithes, &c. may be granted 
by it, in fee-fimple, fee-tail, for life, &c. 1 Rep. 176. 
11 Rep. 25. 
Any freehold or inheritance in poffeffion, reverfion or 
remainder, upon an eftate for years, or life, or in tail, 
may be bargained and fold, but the deed fhall be inrolled. 
2Co.54. Dyer 309. 2 Inf. 671. 
But if tenant for life bargains and fells his land by 
deed inrolled, it will be a forfeiture of his eftate. 4 Leon. 
25%. 
Bit aman feifed of a freehold may bargain and fell for 
years, and this fhall be executed by the ftatute of ufes, 
27 H. 8. c. 10. but it need not be inrolled by the flatute 
of inrollments. 8 Co. 93. 2 Rol. Abr. 204. 2 Inf. 671. 
- A man poffeffed of a term cannot bargain and fell it 
fo as to be executed by the ftatute. 2 Co. 35, 36. 
Poph. 76. 
A bargain and Jale of the profits of land, is a bargain 
and fale of the land itfelf; for the profits and the land 
One bargains 












eate to be executed in the bargainee. 
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and fells all his woods, and underwoods, that have been 
accuftomably ufed to be felled, growing and being in the 
manor of D. to hold for life; it was held, that the vendee 
fhould cut but once by this, and not again. 


Bro. Abr. 


‘A rent in ef may be bargained and fold, becaufe this 


is a freehold within the ftatute ; and before the ftatute a 
rent newly created might be bargained and fold, becaufe 
when money, as an equivalent, was given, and ceremo- 
nies or words of law were wanting, the Chancery fup- 
plied them; but it feems, that fince the ftatute, a rent 
newly created cannot be bargained and fold, becaufe there 
ought to be a freehold in fome other perfon, to be exe- 


cuted zn ceftui que ufe; but here can be no feifin of his 
rent in the bargainor, becaufe no man can be feifed of a 
rent in his own land, and confequently there can be no 
Kelw. 85. 1 
Co. 126, 1 And. 327. 1 Fones 179. 

If 4. by indenture inrolled bargains and fells lands to 
B. and his heirs, with a way over other lands of 4. 
this is void as to the way; for nothing but an ufe 
paffes by the deed, and there can be no ufe of a thing not 
in efè, as a way, common, ĉc., before they are created. 
Cro. Fac. 189. 


II. As to the perfons by whom and to whom bargains and 
Jeles may be made, it is to be premifed, that 

The king, and all other perfons that cannot be feifed 
to a ufe, cannot bargain and fell, for at Common law, 
when a man had fold his land for money without giving 
livery, the ufe only pafied in equity, and this is now exe- 
cuted and becomes a bargain and fale by the ftatute; but 
antecedent to any fuch execution there muft be a ufe well 
raifed, which cannot be without a perfon capable of being 
feifed to a ufe, which the king is not, there being no 
means to compel him to perform the ufe or truft; for the | 
Chancery has only a delegated power from the king over 
the confciences of his fubjeéts; and the king is the univera 
fal judge of property, and ought to be perfectly indif- 
ferent, and not to take upon him the particular defence 
of any man’s eftate as a truftee. Bro. Feoffment to Ufes 
33- Hard. 468. Poph. 72. 

If tenant in tail bargains and fells his land in fee, this 
paffes an eftate determinable upon the life of the tenant 
in tail; for at Common law the ufe could not be granted 
of any greater eftate than the party had in him ; now te- 
nant in tail had an inheritance in him, but he could dif- 
pofe of it only during his own life; and therefore when 
he fells the ufe in fee, ceffui gue ufe has a kind of an in- 
heritance, yet determining within the compafs of a life ; 
and the ftatute executes it in the fame. manner as he has 
the ufe, and confequently he will have fome properties of 
a tenant in fee, and fome of a tenant for life only ; but 
if tenant for life bargains and {ells in fee, this pafies only 
an eftate for life, for he could not pafs the ufe of an eftate 
for life to the bargainee, and the ftatute executes the pof- 
feffion as the party has the ufe. 10Co.96, 98. 1 Sand. 
260, 261. 1 Co. 14,15. Co. Lit. 151. 

A man may bargain and fell to a corporation, for they 
may take a ufe, though the money be given by the go+ 
vernors in their natural capacity, 10 Co. 24, 34. 2 
Rol. Abr. 788. 

A man may bargain and fell to his fon; but then the 
confideration of money ought to be exprefied, and it ough 
to have all the other circumftances of a bargain and fale’; 
but this fhall operate as a covenant to. ftand ieifed, if there 
be none but the confideration of natural love and affection 
exprefled. 7 Co. 40. 2 Co..24..Cro. Eliz. 394. 1 
Vent. 137. 1 Lev. 56. But 

If a ion and heir bargains and fells the inheritance of 

his father, this is void, becaufe he hath no right to tranf- 
fer; the fame law of a releafe. Kelw. 84. Co. Lit. 
265. ' 
If an infant bargains and fells his land by deed indented 
and inrolled, yet he may plead non-age; for notwith- 
ftanding the ftatute the bargainee claims by the deed as at 
Common law, which was, and therefore is ftill defeazible 
by non-age. 2 Inf. 673. t 

If a hufband feifed of lands in right of his wife, or te- 
nant in tail bargains and fells the trees growing on the 


Ff lands, 


BAR 


lands, and dies before feverance, the bargainee cannot 
afterwards cut them down and take them away. Mo. 
1. 

If a wife joins with her hufband in a bargain and fale 
by deed indented and inrolled, of her lands, yet it fhall 
not bind her, for the wife cannot be examined by any 
court without writ, and there is no writ allowed in this 
cafe, which is for the better fecurity of wives, who are 
by our law intirely fubjected to the will of the hufband. 
-2 Inft. 673. 

If there be two jointenants, and one of them makes 
a bargain and fale of his own eftate in fee, and then the 
other ‘dies, the other moiety fhall furvive to the bargainor; 

-for fince the freehold is in the bargainor the inheritance 
continues; but if fuch jointenant had bargained and fold 
totum ftatum fuum in fee, though he died before inroll- 
ment; yet if the deed were afterwards inrolled, the 

` moiety would not furvive, but would pafs to the bar- 
gainee. Cro. Fac. 53. Co. Lit. 186. 1 Bulft. 3. 

As to the words neceffary. 

The very words bargain and fell are not of abfolute ne- 
ceflity in this deed, for other words equivalent will fuf- 
fice ; as if a man feifed of lands in fee by the words alien 
or grant, fell the fame to another, the-deed. being made 
in confideration cf money, and indented and inrolled, 
will be an effectual bargain and fale. In fhort, whatever 
words upon valuable confideration would have raifed an 
ufe of any lands, &c. at Common law, the fame would 
amount to a bargain and fale within this act; as if a man 
by deed, &c. for a valuable confideration covenants to 
ftand feifed to the ufe of another, &c. 2 Inf. 672. 
Cro. Fac. 210. Mo. 34. Cro. Eliz. 166. 

At Common law land might be bargained and fold by 

words only, for it was the confideration that in equity 


raifed the ufe, but fince the ftatute of 27 Hen. 8. c. 19. | 
Dyer 
| Cro. 52. 


lands cannot pafs without indenture. 2 Inf. 675. 
229. Poph. 48. Dalt. 63. 
Bargains and Jales of \ands are to be in writing indented, 


and inrolled in one of the courts at Wefminfter, or in the | 


county where the lands lie, before the Cu/tos Rotulorum, 
jultices of the peace, &c. And the inrolment fall be 
made within fix months after the date of the deeds. Szat. 
27 H. 8. cap. 16. Vide Tab. to Stat. tit. Regifer. 


Ill. As tothe confideration and inrolment. 

There muft be a good confideration given, or at leaft 
faid to be given, for lands in thefe deeds: and for a com- 
petent fum of money, is a good confideration; but not 
the general words for divers confiderations, Se. Mod. 
Ca. 777. Where money is mentioned to be paid in a 
bargain and fale, and in truth no money is paid, fome of 
our books tell us this may be a good bargain and Jale; 
becaufe no averment will lie againft that which is ex- 
prefly affirmed by the deed, except it comes to be quef- 
tioned whether fraudulent or no, upon the ftatute againtt 
fraudulent deeds. Dyer go. If no confideration of mo- 
ney is expreffed in a deed of bargain and fale, it may be 
fupplied by an averment that it was made for money: 
and after a verdi& on a trial, it fhall be intended that 
evidence was given at the trial of money paid. 1 Ventr. 
108. If lands are bargained and fold for money only, the 
deed is to be inrolled according to the ftatute; but if it 
be in confideration of money, and natural affection, Gc. 
the eftate will pafs without it. 2 Inf. 672. 2 Lev. 56, 
- But a bargain and fale of lands for money may not bé 
made to one man, to the ufe-of another, but only to the 
bargainee. A man agains and fells his land for money 
by deed inrolled to another, to hold to the bargainee in fee, 
to the ufe of the bargainor for life, &c. or to the ufe of 
any other, this limitation of the ufes is void, and it fhall 
be to the ufe of the bargainee in fee, becaufe the confi- 
deration and fale implies the ufe to be to him only, 
Benl. Rep. 61. 

If a man, in confideration of fo much money to be 
paid at a day tocome, bargains and fells, the ufe paffes 
prefently, and after the day the party has an action for 
the money, for it is a fale, be the money paid prefently or 
hereafter. Dyer 337. a. 

With refpet to the inrollment. 

1” 
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If the deed of bargain and fale be not inrolled withia 
the fix months. (which are to be reckoned after twenty- 
eight days to the month, the day of the date taken ex- 
clufively) it is of no force; fo that if a man bargains and 
fells his land to me, and the trees upon it, although the 
trees might be fold by deed without inrolment, yet in 
this cafe, if the deed be not inrolled, it will be good pen 
for the trees nor the land. Dyer go. 7 Rép. 40. 
Bulf. 8. A bargain and fale of a manor to which an ja 
vowfon is appendant by indenture not inrolled, will not 
pafs the advowfon or the manor, for it was to go as ap- 
pendant. Bro. Caf: 240. And if two jointenants are of 
land, and one of them bargains and felis it all by fuch a 
deed indented, and then the other jointenant dieth, and 
the deed is inrolled ; here but a moiety of the land fhall 
pafs by this deed. 2 Cro. 53. 4. bargains and fells his 
land to B. and his heirs, by indenture inrolled, “but be- 
fore the inrolment B. bargains and fells all his eftate to 
C. and the deed was after inrolled; adjudged, that no- 
thing did pafs by the deed from B. toC. 2 Cro. 52. 
But in fome cafes, where a deed will not enure by way 
of bargain and fale, by reafon of fome defect therein, it 
may be good to another purpofe. Dyer go. 

If two bargains and fales are made of the fame land, 
to two feveral perfons, and the laft deed is firft inrolled; 
if afterwards the firft deed is alfo inrolled within fix 
months, the firft buyer fhall have the land; for when the 
deed is inrolled, the bargainee is feifed oF the land from 
the delivery of the deed, and the inrolment fhall relate to 
it. Hob. 165. Wood's Inf. 259. Neither the death of 
the bargainor or bargainee, before the inrolment of the 
deed of bargain and fale, will hinder the pafling of the 
eftate to the bargainee: but the eftate of freehold is in 
the bargainor, until the deed is inrolled; fo that the bar- 
gainee cannot bring any. action of trefpafs before entry 
had: though ’tis faid he may furrender, affign, Ge. 2 
1 Inf. 147- 
which incurs after the bargain and fale, and before the 
inrolment. Sid. 310. Upon the inrolment of the deeds 
the.eftate fettles ab initio, by the Star. 27H. 8. c 16. 
And the ftatute of inrolment fays, that it, fhall not velts 
except the deed be inrolled; and when it is inrolled, the 
eftate velts prefently, by. the ftatute of-ufess 1 Danv. 
Abr. 696, Every deed may be inrolled at Co 
law, for its fecurity. If feveral feal a deed of bargain. nal 
fale, and but one acknowledge it, and. thereupon the 
deed is inrolled; this is a good inrolment within the 
{tatute. Style 462. None can make a bargain and fale 
of lands, that hath not the actual pofleffion thereof at the 
time of the fale; if he hath not the pofleflion, the deed 
muft be fealed upon the land, to make it good. 2 Inf, 
672. 1 Lill. 290. 

Houfes and lands in London, and any city, €c. are 
exempted out of the ftatute of inrolments. . 2 Inf. 676. 
1 Nelj. Abr. 342. But the general method now ufed 
to convey eftates, is,» by leafe and releafe, whereby the 
pofefion and the fee immediately pafs without inrolment. 


IV. In regard to the manner of gfain a bargain and: 
Jale, it is to be obferved, that in pleading thefe deeds, 
the deed itfelf muft be fhewn under feal. 1 Jaf. 225. 
For though the inrolment being on record is of undoubted 


veracity, being the tranfaction of the court; yet the pri-: ` 


vate deed has not the fanétion of a record, though pub- 
lickly acknowledged and inrolled; for it might have 
been falfly and fraudulently dated, or ill executed. Co, 
Lit, 225.6. 251.0. 2 duff.:6736 ` AAGOs gI. 5. 0Sa 
2 Rol. Rep. 119. 

It. muft likewife be fet forth, that the inrolment was) 
within fix months, or /ecundum formam fratuti, &c. 

In debt for rent, the plaintiff declared upon a leafe 
made by aftranger, who after bargained and fold the rever- 
fion to the plaintif per indenturam debito modo irrotulat? in 
curia Cancellarie; and after verdict for the plaintiff judg- 
ment was arrefted, becaufe it was not alledged, that the in- 
rollment was within fix months, nor fecundum formam 
Jiatuti, and debito modo will not help it, for it might be. 
fo at Common law. Allen 19. Carter 221. Style 34e 
S: (Sh : ¢ : 


‘A bargaince fhall ‘have rent 


. 
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Ifa man makes a leafe for years the roth of May, and 
afterwards bargains and fells his lands, and antedates the 
“deed by making it the roth of 4pri/, and the inrollment 
“is alfo as of that time, the leffee is without remedy, for he 
cannot aver againft the record. See Owen 138. 1 Leon. 
183. 2 Leon. 121, 183. 3 Leon. 175. 
‘In pleading a bargain and fale, the party ought regu- 
larly to aver payment of the money. 1 Leon. 170, See 
` Moor 504. 

In replevin, the cafe upon the pleadings was, that the 
defendant made a title under bargain and fale, inrolled 
within fix months, and the ftatute of ufes, and did not 
fhew that it was ix confideration of money; but adjudged, 
that after a verdié, as this cafe was, it hall be intended, 
that evidence was given at the trial of money paid. 
1 Vent. 108. 

The party that claims by any bargain and fale, muft 
fhew in what court the deed is inrolled, becaufe he muft 
fhew all things in certain that make out his title; other- 
wife his adverfary would be put to an infinite fearch be- 
fore he could traverfe with fecurity. Yelv. 213. ` Cro. 
Fac. 291. S.C. 

Debt upon a leafe for years, in which the plaintiff de- 
clared, that by indenture, bearing date the 27th of Nov. 

. D. in confideration of fo much money, bargained and 
fold the reverfion to him in fee, which indenture was 
anrolled fuch a day, according to the ftatute; and becaufe 
he did not foew in what court it was inrolled, the plea was 
held ill; for ’tis unreafonable to put the leffee to fearch 
the courts at Weflminfter, and the rolls of the clerks of 
the peace. Yelu. 313. 


Form of a bargain and Jale of lands. 


HIS indenture, made the day and year, &c. Between 
A.B. of, &c. of the one part, and C.D. of, &c. of 
‘the other part, Witnefleth, That the faid A.B. for and in 
confideration of the Jum of, &c. to himin hand paid by the faid 
CLD. the receipt whereof the Jaid A.B. doth hereby acknow- 
ledge, He the Jaid A.B. Hath granted, bargained and fold, 
aliened and confirmed, and by thefe prefents doth grant, bargain 
‘and fell, alien and confirm unto the faid C. D. his heirs and 
affigns for ever, All that meffuage or tenement, fituate, &c. 
and alfo all lands, trees, woods, underwwoods, tithes, commons, 
‘common of pafture, profits, commodities, advantages, here- 
@itaments, ways, waters, and appurtenances what/foever to the 
Said meffuage or tenement, lands and tenements abovementioned, 
~ belonging or anywife appertaining; and alfa the reverfion and 
reverfions, remainder and remainders, rents and fervices of 
the Jaid premifjes, and of every part thereof; and all the eftate, 
right, title, intere/t, claim and demand whatfoever of him 
the faid A.B. of, in and to the faid méffuage, tenement, and 
fremis, and every part thereof; To have and to hold the 
faid meffitage or tenement, and all and  fingular the faid premiffes 
abovementioned, and every tart and parcel thereof, with the 
appurtenances unto the faid C.D. his heirs and affigns, to the 
only proper ufe and behoof of the faid C.D. his heirs and af- 
figns for ever : And the faid A.B. for him and bis heirs, the 
Jaid meffuage or tenement, and premiffes, and every part 
thereof againft him and his heirs, and againft all and every 
other perfon and perfons whatfoever, to the faid C. D. his 
heirs and affigns, fhall and will warrant, and for ever de- 
fend by thefe prefents. In witnefs, Se. 


The manner of inrolling a bargain and fale. 


) E it remembered, That on the... day, &c. here in the 
BY fame term before the lord the king at Weftminfter, came, 
A.B. of, &c. in the county of M: gentleman, in his proper 
perfon, and brought here into the court of the faid lord the now 
hing, before the king him/elf at Weftminfter, a certain inden- 
ture, whichhe hath acknowledged to be his decd: and he de- 
fired that that indenture in the court of the lord the now king 
before the faid lord the king at Weftminfter, might be of 
record inrolled: aad it is inrolled in form following, that 
is to fay, This indenture, made, &c. (And fo inrol it 
verbatim :) The term muit be at the top of the roll. 
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Afterwards is indorfed on the back of the deed, 


Inrolled in the court of the lord the king, before the king 
bimfelf at Weftminfter, of the term of the Holy Trinity, 
&c. in the firft year of the reign of the lord George the Third 
now king of Great Britain, We. ms i 

0 





There is a bargain and fale of goods, for which vide 
Contra&, &c. 


Warkary, (barkaria, corticulus) A tan-houfe or place 
to keep bark in for the ufe of tanners. New Book Entr. 
tit. Affe, Corp. Polit. 2. P 

Waron, (baro) Is a French word, and hath divers fig- 
nifications here in Ezgland. Firft, it is taken for a degree 
of nobility next to a vifcount. Braéon, lib. 1. cap. 8. 
fays, they are called barones, quafi robur belli. In which 
fignification it agrees with other nations, where baronie 
are as much as provincie: fo that barons are fuch as 
have the government of provinces, as their fee holden of 
the king; fome having greater, and others lefs authority 
within their territories. It is probable, that formerly in 
this kingdom, all thofe were called barons that had fuch 
feigniories as, we now call’ courts-baron; as they are at 
this day called /éeigneurs in France, who have any manor 
or lordfhip: and foon after the conqueft, all {fuch came to 
parliament, and fat as peers in the lords houfe. But 
when by experience it appeared that the parliament was 
too much thronged by thefe barons, who were very nu- 
merous, it was in the reign of King John ordained that 
none but the barones majores fhould come to parliament, 
who, for their extraordinary wifdom, intereft, or quality, 
fhould be fummoned by writ. After this, men obferving 
the eftate of nobility to be but cafual, and depending 
merely upon the king’s will, they obtained of. the king 
letters patent of this dignity to them and their heirs male, 
who were called darons by letters patent, or by creation, 
whofe pofterity are now by inheritance thofe barons that 
are called lords of the parliament; of which kind the 
king may create at his pleafure. Neverthelefs there are 
ftill barons by writ, as well as barons by letters patent : 
and thofe barons who were firft by writ, may now alfo 
july be called barons by prefcription, for that they and 
their anceftors have continued barons beyond the memory 
of man. ‘The calling up by writ is at this day feldom 
practifed unlefs it be to fummon the fon of fome lord to 
parliament, in the life-time of his anceftor; for creation 
by letters patent is almoft altogether in ufe’ 2 Inf. 48. 
The original of barons by writ, Camden refers to King 
Hen. 3. and barons by letters patent, or creation, com- 
menced 11'R, 2. Camb. Brit. pag. 109. To thefe is 
added a third kind of barons, called barons by tenure, 
which are fome’of our antient barons ; and likewife the 
bifhops, -who by virtue of baronies_annexed to their 
bifhopricks, always had place in the lords houfe of par- 
liament, as barons by fucceflion. Seager of Honour, lib. 
4. cap. 13. ; 

There are alfo barons by office; as the barons of the 
Exchequer, barons of the Cinque Ports, &c. of which you 
may read under their proper heads. In antient records, 
the word’ baron included all the nobility of England, be- 
caufe regularly all noblemen were barons, though they 
had a higher dignity; and therefore the charter of King 
Ed. 1. which is an expofition of what relates to barons in 
Magna Charta, concludes teftibus archiepi/copis, epifcopis, 
baronibus, Fc. And the great council of the’nobility, 
when they confifted, befides earls and barons, of ‘dukes, 
marqueffes, +c. were all comprehended under the name 
de la councell de baronage. Glanv. cap. 4. Thefe barons 
have given them two enfigns to remind them of their du- 
ties ; firit, a long robe of fearlet, in refpect whereof they 
are accounted de magno concilio regis; and fecondly, they 
are girt with a fword, that they fhould ever be ready to 
defend their king and country. 2 Inf. 5. A baron is 
vir notabilis, & principalis: and the chief burgeffes of 
London were in former times barons, before there was a lord 
mayor, as appears by the city feal, and their antient chár- 
ters. —Henricus 3. Rex. Sciatis nos concefife & hac prafenti 
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mony then ufed. Moor 170. Per Goldingham, Door 
of the Civil Law, arguendo. ' 

The age of confent to a marriage-in an infant male is 
fourteen, and in a female twelve; but they may marry 
before; and if they agree to it when they attain thete 
ages, the marriage is good; but they caunot difagree be- 
fore then; alfo if one of them be above the age of con- 
fent, and the other under fuch age, the party fo above 
the age may as well difagree as the other; for both muft 
be bound or neither. Cy. Lit. 33, 78, 79. 2 Infi. 4346 
3 Inf. 88, 89. 6 Co. 22. 7 Co. 43- 1 Rol. Abr. 340, 

A man within the age of fourteen (his age of confent 
to marry) takes a woman to wife, they are baron and feme, 
fo that he may have trefpafs de muliere abducta cum bonis 
viri, Se. : i 

By the ftatute 32 Hen. 8. cap. 38. it is enacted, 
“¢ That no refervation or prohibition (God’s law excepted) 
fhall trouble or impeach any marriage without the Levi- 
tical degrees, and that no perfon, of what eftate, degree or 
condition foever he be, fhall be admitted in any of the 
fpiritual courts within the King’s realm, or: any his 
Grace’s other lands and dominions, to any procefs, plea or 
allegation contrary to the ftatute.” For the expofition of 
this ftatute, fee Co. Lit. 24. a. 2 Infi. 684. See 25 
Hen. 8: c- 22. -28- Hen. 8.00.9... 28. Hen. 8 cee 
Before which the ecclefiaftical courts had the fole jurif- 
diétion of matrimonial. caufes. See 13 Ed. 1. the ftat. 
Circumfpee agatis. Hob. 181. Co. Lit. 235. 2 Infi. 
683, 684. See Vaugh. 214. But if a man marries his 
coufin within the degrees, or his mother or fifter, they 
continue hufband and wife till a fentence of divorce be 
pronounced. 1 Rol. Abr. 340, 357. 

By 6 & 7 Will. 3. cap. 6. By 7 & 8 Will. 3. cape 
35. By 10 Ann. cap. 19. Certain penalties were in- © 
flied on parfons, &c. marrying perfons without pub- 
lication of bans or licence, as alfo on the man fo married. 
And by 26 Geo. 2. cap. 33. : aie 

All bans of matrimony thall be publifhed in an audible 
manner in the parifh church, or in fome publick chapel, 
in which bans of matrimony have been ufually publithed, 
belonging to fuch parith or chapelry wherein the perfons 
to be married dwell; upon three Sundays preceding the 
folemnization of marriage, during the time of morne — 
ing fervice (or of evening fervice, if there be no morn- 
ing fervice in fuch church or chapel upon any of thofe 
Sundays) immediately after the fecond leflon: and when 
the perfons to be married dwell in divers parifhes or 
chapelries, the bans fhall be publifhed in the church or 
chapel where each of them dwell; and where both or 
either of the perfons to be married dwell in any extras — 
parochial place having no church or chapel wherein bans 
have been ufually publifhed, then the bans fhall be pub- 
lifhed in the parifh church or chapel belonging to iome 
parih or chapelry adjoining to fuch extraparochial 

lace. 
. And in all cafes where bans fhall have been publithed, 
the marriage fhall be folemnized in one of the parihh 
churches or chapels where fuch bans have been publifhed. 

Seg. 2. No parfon, vicar, minifter, or curate, shall 
be obliged to publifh bans of matrimony between any 
perfons, unlefs the perfons to be married fhall feven days 
before the time required for the firt publication of fuch 
bans, caufe to be delivered to fuch parfon, ec. a notice 
in writing of their chriftian and furnames, and of their 
refpective abodes within fuch parifh, chapelry, or extra- ` 
parochial place, and of the time during which they have — 
dwelt in fuch"houfes refpectively. 

Sea. 3. No parlon, ĉc.  folemnizing marriages be- 
tween perfons, both or one of whom fhall be under the 
age of 21 years, after bans publifhed, fhall be punifhable 
by ecclefiaftical cenfures, for folemnizing fuch marriages 
without confent of parents or guardians, whofe confent — 
is required by law, unlefs fuch parfon, &ec. have notice 
of the diffent of fuch parents or guardians. And in cale 
fuch parents or guardians, or one of them, publickly — 
caufe to be declared, in the church or chapel where the — 
bans fhall be fo publifhed, at the time of fuch publica- — 
tion, their diffent to fuch marriage, fuch publication of 
bans fhall be void: es 
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charta-nofira confirmaffe baronibus noftris de civitate noftra 
London guod eligant fibi mayor de feipfis fingulis annis, &c. 
Spelm. Gloff: The Earl palatines and marches of England 
had antiently their barons under them; but no barons 
but thofe who held immediately of the king were peers 
of the realm. Tis certain the king’s tenants were called 
barons; as we may find in Mat. Parif. and other writers: 
and in days of old, all men were ftiled barons; but this, 
We take it, was only a term in the law, not a title of no- 
bility. 

Warony, (baronia) Is that honour and territory which 
gives title to a baron; comprehending not only the fees 
and lands of temporal barons, but of bifhops alfo who 
have two eftates; one as they are fpiritual perfons, by 
reafon of their {piritual revenues and promotions; the 
other grew from the bounty of our Exg/i/h kings, whereby 
they ie baronies and lands added to their fpiritual 
livings and preferments. The baronies belonging to 
bifhops are by fome called regalia, becaufe ex fola libera- 
litate regum eis olim concefja, & a regibus in feudum tenentur. 
Blount. Barony, Bracon fays, (lib. 2. cap. 34.) is a 
right indivifible ; and therefore if an inheritance be to be 
divided among coparceners, though fome capital meffu- 
ages may be divided, yet fi capitale meffuagium fit caput 
comitatus vel caput baroniz, they may not be parcelled. 
In fome cafes a barony may be aliened, or entailed, and 
the honour pafs accordingly. Sed gu. In antient times 
thirteen knights fees and a quarter made a tenure per ba- 
roniam, which amounted to 490 marks per annum. 

Waronet, (baronettus) Is a dignity or degree of ho- 
nour, which hath precedency before all knights, as knights 
of the bath, knights bachelors, &c. except Bannerets, made 
Sub vexillis regiis in exercitu regali in aperto bello, & ipfo 
rege perfonaliter præfente. This order of baronets was in- 
ftituted by King James I. in the year 1611. with fuch pre- 
cedency as aforefaid, and other privileges, &c. ‘Their 
number at firft was but two hundred; but now they are 
without limitation: they are created by patent with an 
habendum fibi EF haeredibus mafculis, Sc. And their dig- 
nity, on its firft in{titution, was a kind of purchafed ho- 
nour, by men of great eftates, qualified for titles. 

Waron and feme, Are huiband and wife, by our law; 
and they are adjudged but one perfon. Under this head 
muft be confidered, 





































I. The legality of the marriage, and the nature of mar- 
viage contrads, . 

Il. What aéis and agreements of the wife before mar- 
riage bind the hufband. 

IH. Of the hufband’s power over the perfon of his wife, 
and of her remedy for any injury done to her by him, and 
of ations by him for criminal converfation with her. 

IV. Of his intereft in her effate and property. 

V. Where the hufband fhall be liable to the wife’s debts 
contrated before marriage; and therein of a wife that is 
executrix or adminiftratrix. 

VI. Of her contraés during marriage, and how far 
the bufeand is bound by fuch contra&s. 

VIL. Where foe alone fall be punifbed for a criminal 
offence, and where the hufband fhall be anfwerable for 
what fhe does, in a civil aion. 

VIL. What ats done by the hufband, or wife alone, or 
jointly with the wife, will bind the wife; and therein of 
her agreement or difagreement to fuch ads after the death 
of the hufband. 

IX. Where the husband and wife muft join in bringing 
adtions. 

X. Where they muft be jointly fued. i 

XI. Where a wife fhall be confidered as a feme fale. 

XII. Of divorce, feparate maintenance, and pin-money. 


Sh nee -i eo i. a ia 










I. Marriage is a compaé between aman and a woman, 
for the procreation and education of children, which is 
to continue during both their lives ; and it may be cele- 
brated in a private houfe as well asin a church. 1 New 
Abr. 283. 

Before the time of pope Innocent the Third, there was 
not any folemnization of marriage in the church; but the 
man came to the houfe where the woman inhabited, and 
led her home to his own houfe, which was all the cere- 
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$e. 4. No licence of marriage hall be granted by any 
perfon having authority to grant fuch licences, to folem- 
nize any marriage in any other church or chapel, than in 
the parifh church or publick chapel belonging to the pa- 
‘tith or chapelry, within which the ufual place of abode 
of one of the perfons to be married fhall have been for 
four weeks, immediately before the granting of fuch li- 
. ence; or where both or either of the parties to be mar- 
ried dwell in an extraparochial place having no church or 
chapel wherein bans have been ufually publithed, then 
im the parih church or chapel belonging to fome parifh 
orchapelry adjoining to fuch extraparochial place. 

Se@. 5. All parifhes where there fhall be no parifh 
church or chapel, or none wherein divine fervice fhall be 
ufually celebrated every Sunday, may be deemed extrapa- 
sochial places for the purpofes of this act. 

Seg. 6. Nothing herein contained fhall deprive the 
archbifhop of Canterbury and his officers, of the right 
which hath hitherto been ufed in virtue of 25 Hen. 8. 
tap. 21. of granting fpecial licences to marry at any con- 
venient time or place. 

_ Se. 7. No furrogate deputed by any ecclefiaftical 
judge, who hath power to grant licences of marriage, 
hali grant any fuch licence, before he hath taken an 
oath before the faid judge faithfully to execute his office 
according to law to the beft of his knowledge, and hath 
given fecurity by his bond in the fum or 100/. to the 
bifhop of the diocefe, for the faithful execution of his office. 

Se#. 8. If any parfon fhall folemnize matrimony in 
any other place than a church or public chapel, where 
bans have been ufually publifhed, unlefs by fpecial licence 
from the Archbifhop of Canterbury; or fhall folemnize 
matrimony without publication of bans, unlefs licence of 
marriage be firft obtained from fome perfon having au- 
thority to grant the fame; every perfon wilfully fo of- 
fending and conviéted {hall be adjudged guilty of felony, 
and be tranfported to fome of his Majelty’s plantations 
in America, for 14 years, according to the laws for tranf- 
portation of felons. And all marriages folemnized in any 
Other places than a church or public chapel, unlefs by 


fpecial licence as aforefaid, or without publication of 


bans, or licence of marriage from a perfon having autho- 
rity to grant the fame, fhall be void. 

Sect. g. All profecutions for fuch felony fhall be com- 
menced within three years after the offence committed. 

Se. 10. ‘After the folemnization of any marriage un- 
der a publication of bans, it fhall not be neceffary in fup- 
port of fuch marriage to give any proof of the dwelling 
of the parties in the refpective parifhes or chapelries where- 
in the bans are publifhed; or where the marriage is by 
licence, it fhall not be neceffary to give any proof that the 
ufual place of abode of one of the parties, for four weeks 
as aforefaid, was in the parifh church or chapelry where 
the marriage was folemnized ; nor fhall any evidence in 
either of the faid cafes be received to prove the contrary 
in any fuit touching the validity of fuch marriage. 

Se. 11. All marriages folemnized by licence, where 
either of the parties, not being a widower or widow, 
fhall be under the age of 21 years, which fhall be had 
without the confent of the father of fuch of the parties fo 
under age, if living, or if dead, of the guardians of the 
perfon of the party fo under age, or one of them; and in 
cafe thete be no fuch guardian, then of the mother, if li- 
ving and unmarried ; or if there be no mother living and 
unmarried, then of a guardian of the perfon appointed 
by the court of Chancery, fhall be void. 

Se@. 12. In cafe any fuch guardian or mother, or any 
of them, whofe confent is made neceffary, fhall be zoz 
compos mentis, or beyond the feas, or fhall refufe their 
confent to the marriage, it fhall be lawful for any perfon 
defirous of marrying, in any of the before mentioned 
cafes, to apply by petition to the Lord Chancellor, who 
is hereby impowered to proceed upon fuch petition in a 
fummary way; and in cafe the marriage propofed appear 
proper, the Lord Chancellor fhall judicially declare the 
fame to be fo by an order of court, and fuch order fhall 
be deemed as | good as if the guardian, or mother of the 
perfon fo petitioning, had confented to fuch marriage. 

Se. 13. Inno cafe fhall any fuit or proceeding be had 
in any ecclefiaftical court, to compel a celebration of any 
marriage in facie ecclefiae, by reafon of any contract 
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of matrimony, whether per verba de praefenti, Or per 


verba de futuro, entered into after the 25th of March 1754- 


Seg. 14. The churchwardens and chapelwardens of 
every parifh or chapelry fhall provide books of vellum, 
or durable paper, in which all marriages refpectively, 
there publifhed or folemnized, fhall be regiftered, &c. 

Se@. 15. All marriages fhall be folemnized in the pre- 


fence of two witneffes, befides the minifter who fhall ce- 
lebrate the fame. 
of every marriage, an entry thereof fhall be made in fuch 


regifter, in manner and form as by the faid att is pre- 
{cribed. 


And immediately after the celebration 


Se@..16. If any perfon fhall with intent to elude this 


aét, wilfully infert; or caufe to be inferted, im the regifter 
book of fuch parifh or chapelry, any falfe entry of any 
thing relating to any marriage; or falfly make, alter, 
forge, or counterfeit, or caufe to be falfly made, &c. or 
affift in falfly making, fc. any fuch entry in fuch regitter ; 
or falfly make, ec. or caufe to be falfly made, &'c. or afit 
in falfly making, &c. any fuch licence of marriage as 
aforefaid ; or publifh as true any fuch falfe, altered, forged, 
or counterfeited regifter, or a copy thereof, or any {uch 
falfe, Jc. licence of marriage, knowing fuch regifter or 
licence of marriage refpectively to be falfe, Fc. or if any 
perfon fhall wilfully deftroy, or caufe to be deftroyed, any 
regilter-book of marriages, or any part of fuch regifter- 
book, with intent to avoid any marriage, or to fubject 
any perfon to any of the penalties of this act; every per- 
fon fo offending, and being convicted, fhall be adjudged 
guilty of felony, and fhall fuffer death, 


Seg. 17. This a& fhall not extend to the marriages of 


any of the royal family. 


Se&#. 18. Nothing in this a& fhall extend to Scotland ; 


nor to any marriages amongft Quakers, or amongit per- 


fons profeffing the Jewż/h religion, where both the parties 
to fuch marriage {hall be Quakers, or perfons profeffing 
the Fewzh religion; nor to any marriage folemnized be- 
yond the feas. 

By the 13 Sec. of this ftatute the law for inforcing con- 
tracts in the fpiritual court is altered. 

But in thefe caufes the temporal courts have given 2 
remedy by action, for the breach of promife. Cro. Eliz. 
79: Carter 273. In an action again hufband and wife, 
the plaintiff declared that. he promifed to marry the de- 
fendant’s wife whilft fole, and that fhe the fame time 
promifed to take him for her hufband,and averred that he 
tendered himfelf, and that fhe refufed, &c. It was 
objected, that marriage was no advancement to a man, 
though it was to a woman; alfo that no time was laid 
when this agreement was to be executed; but the court 
over-ruled both the objections. Carth. 467. Harrifon v. 
Cage et ux. 1 Salk. 24. S. C, See 2 Salk: 437, 438. 
If a man and an infant at the age of fifteen, promife’ to 
intermarry, and the man refufes, and after marries ano- 
ther, fhe may, notwithftanding her infancy, maintain an 
ation ; for this is a contraét which fhe may at thefe 
years enter into, being for her advantage; and though 
it may be voidable as to her, yet it is good againft the 
man, who muft be prefumed to have acted with as much 
caution as if he had contraéted with a perfon of full age. 
Trin, 5 Geo. 2. adjudged between Holt and Ward. Notes 
By the ftatute of frauds and perjuries, thefe contracts mutt 
be reduced into writing. That is contracts in confideration 
of marriage (if not to be performed within one year). 
But mutual promifes to marry, each are not within the 
ftatute of frauds and perjuries. Vide 1 Stra. 34.—Alfo 
fee i Lord Ray. 316. 2 Show. 16. Skin. 142; 143: 
2 Mod. 310. 

A wife cannot be a witnefs againft or for her hufband, 


‘nor he againft or for her, (except in cafe of high treafon), 


becaufe they are duæ anime in una Carnes 1 Naf. Abr. 
349. At common law a man could neither in pofleffion, 
reverfion or remainder, limit án eftate to his wife; but 
by Stat. 27 H. 8. A man may covenant with other per- 
fons to ftand feifed to the ufe of his wife ; or may make 
any other conveyance to her ufe, but he may not covenant 
with his wife to ftand feifed to her ufe, for they are one 
perfon in law. A man may devife lands by will to his 
wife, becaufe the devife doth not take etfeét till after his 
death. Co. Litt. 112. 
Gg 
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A wife cannot devife lands to her hufband: fora feme 
covert cannot make a will, as fhe is fo entirely under the 
power of her hufband, that what fhe doth cannot be called 
her will. Nelf Abr. 347. 

If a man takes 4. $. to wife, per dure/z, though mar- 
riage be folemnized in facie ecclefa, yet it is. merely 
void ; and they are not baron and feme, becaufe there is 
not any confent; and it cannot be a marriage without 
confent. 1 Rol. Abr. 340. 


Il. As to the a&s and agreements of the wife before mar- 
riage binding the hufland. . 

By the marriage the hufband and wife become one per- 

fon in law, and therefore fuch an union works an extin- 
guifment or revocation of feyeral aéts done by her before 
the marriage; and this not only for the benefit of the 
hufband, but likewife of the wife, who, if fhe were al- 
lowed at her pleafure to refcind and break through, or 
confirm feveral acts, might be fo far influenced by her 
hufband, as to do things greatly to her difadvantage. 
4 Co. 60. § Co. 10. Kelw. 162. Cov Lit. 55. Hetil. 
72. Cro. Car. 304. 
But in things which would be manifeftly to the preju- 
dice of both hufband and wife, the law does not make 
her aéts void ; and therefore if a feme fole makes a leafe 
at will, or is leffee at will, and afterwards marries, the 
marriage is no ‘determination of her will, fo as to make 
the leaie void ; but fhe herfelf cannot without the con- 
fent of her hufband determine the leafe im either cafe. 
5 Co. 10. 

So where a warrant of attorney was given to confefs a 
judgment to a feme fole; and the court gave leave, not- 
withitanding the marriage, to enter up judgment, for 
that the authority fhall not be deemed to be revoked or 
countermanded, becaufe it is for the hufband’s advantage ; 
like a grant of a reverfion to a feme fole, who marries 
before attornment, yet the tenant may attorn afterwards ; 
otherwife if a feme fole gives a warrant of attorney, 
and marries, for that is to charge the hufband. 1 Salk. 
117, 399. 

But 1t a feme fole makes her will, and devifes her land 
to 7. S. and afterwards marries him, and then dies, yet 
F. S. takes nothing by the will, becaufe the marriage 
was a revocation of it; for as the law wil! not allow a 
woman under coverture to make a will, leit the fhould 
be influenced by her hufband in the difpofition of her 
eftate ; fo for the fame reafon a will made by a feme fole 
is eountermanded by the marriage, left the thould be 
influenced by her hufband (if it continued after the co- 
verture) to revoke it, or let it ftand, as it beft anfwered 
his intereft. 4 Co. 60. 

Agreements between baron and feme before marriage, 
are by the marriage generally extinguifhed : but if a 
perfon, in confideration of marriage, promife to leave his 
wife worth fo much at his death, this being no duty in 
the life-time of the hufband, is not extinguifhed by the 
Marriage. Cro. Fac. 571, 623. 

A man enters into a bond to his intended wife, condi- 
tioned to leave her 1000/. the hufband mortgaged his 
eftate, and died, not leaving perfonal affets to difcharge 
the bond; and'it was decreed in equity, that though the 
bond was void by law, being extinguifhed by the mar- 
riage, yet it fhould be made good in equity; and that the 
wife might redeem and hold the land till the was fatisfied 
her debt. 2 Vern. 480. i 

Alfo equity will fet afide the intended wife’s contra&ts, 
though legally executed, when they appear to have been 
entred into with an intent to deceive the hufband, and 
are in derogation of the rights of marriage ; as where a 
widow made a deed of fettlement of her eftate, and mar- 
ried a fecond hufband, who was not privy to-fuch fettle- 
ment; and it appearing to the court, that it was in con- 
fidence of her having fuch eftate that the hufband mar- 
ried her, the court fet afide the deed as fraudulent ; fo 
where the intended wife, the day before her marriage, 
entred privately into a recognizance to her brother, and 
it was decreed to be delivered up. See 2 Chan. Rep. 79, 
Si,. Fert. 17- 

But where a widow, before her marriage with a fecond 
hufband, afigned over the greatelt part of her eftate to 
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truftees for children by her former hufband ; and though 
it was infited that this was without the privity of the 
hufband, and done with a defign to cheat him, yet the 
court thought, that a widow might thus provide for her 
children before fhe put herfelf under the power of a huf- ` 
band; and it being proved that 8000/. was thus fettled, 
and that the hufband had fuppreffed the deed, he was de- 
creed to pay the whole money, without directing. any aca 
count. 1 Vern. 408. : 

A woman being married agreed with her hufband, 
that foe fhculd have power to a as a feme fole notwith- 
ftanding that marriage; the hufband died, and fhe married 
another hufband, who was zot privy to the fettlement on 
the former marriage. It was decreed, that the fecond 
hufband fhould not be bound by that fettlement on the 
former marriage. 2 Vern. 17, 18. 

A. before marriage with M. agrees with M. by deed 
in writing, that fhe, or fuch as fhe fhould appoint fhould, 
during the coverture, receive and difpofe of the rents of 
her jointure, by a former hufband, as fhe pleafed.. Per 
cur. The aforefaid agreement with the feme herfelf before 
marriage, was by the marriage extinguifbed. Chan. Ca. 21. 

The baron before marriage articled with the feme to 
make a fettlement of certain lands, before the marriage 
foould be folemnized; but they intermarried before the Jet- 
tlement. Then the baron died; and on a bill by the 
widow for an executien of the articles, it was decreed 
again{t the heir at law of the baron; who objected, that 
marrying before the execution of the fettlement was a 
waiver of the articles, and the benefit of them; and fhe 
being the only party with whom they were made, her 
marriage with the other party before performance was @ 
releafe in law. 2 Vent. 343. 

Upon a treaty of marriage the man gave a bond to the 
woman, condition’d that if he did permit her to difpofe of 
100/. then the bond fhould be void. Afterwards the mar- 
riage took efect, fo that the bond became void, yet this was 
held to be a good agreement; andthe court decreed, that 
the hufband fhould give bond to truftees with the fame 
condition ; it was held, that a bill may be exhibited by. 
her prochein amy; or if truftees exhibit a bill for or om 
her behalf, it is good either way. 2 Freem. Rep. 205. 

Ill. As to the power of the bufband over the wife's pera 

Son, &c. 

By marriage the hufband hath power over his wife’s per-- 
fon; and he may correct his wife. Dalt. 284. But if he 
threaten to kill her, &¢. fhe may make him find furety. 
of the peace, by fuing a writ of /upplicavit’ out of 
Chancery or by preferring articles of the peace againft him 
in the court of King’s Bench, or fhe may apply to the 
Spiritual Court for a divorce propter Jevitiam. Crom, 28, 
136. F.N. B. 80. Hetl. 149. cont. 1 Sid. 113, 1164 
Dalt. c. 68. Lamb.7. Crom. 133. 

But a wife cannot, either by herfelf or her prochein 
amy bring a homine replegiando againit her hufband, for 
he has by law a right to the cuftody of her, and may, if 
he think ft, confine her, but he mutt not imprifon her; 
if he does, it will be good caufe for her to apply to the. 
fpiritual court for a divorce propter fevitiam; and the 
nature and proceedings in the writ de homine replegiande. 
fhew that it cannot be maintained by the wife againit her. 
hufband. Prec. in Ch. 492, neg 

With regard to actions by the hufband for criminal con- 
verfation with his wife. : 

Licence 4y bufband to the wife to lie with another man, - 
cannot be pleaded in bar to an attion of trefpafs by the 
hufband ; nor that fhe was a xoforious lewd woman; but 
thefe matters may be given in mitigation of damages., 
“12 Med. 232. On licence proved, he ought to recover, , 
not being damnified. 

If adultery be committed with another man’s wife, 
without any force, bat by ber own confent, though the huf- 
band may have affault and battery, and lay it oi & armisş 
yet they fhall in that cafe punifh him below for that very 
offence ; for an indiétment will not lie for fuch an affault 
and battery; neither fhall the hufband and wife join in- 
an action at Commgn law; and therefore they proceed » 
below either civilly,’ that is, to divorce them, or cri- 
minally, becaufe they were not criminally profecuted 
above ; and the true ation for the huiband in fuch cafe 
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isa f ecial ađion, quia the defendant uxorem rapuit, avd) during the coverture, after the death of the feme. 1 Dantis 


mot to lay it, per guod confortium amifit; per Holt Ch. J. 
and per cur. accordingly ; for that the offence is not 
merely {piritual. 7 Mod. 81. $ 


IV. Of the hufband’s intere/? in her eftate, &c. 

He hath likewife power over his wife's eftate ; and if the 
hath a fed, he gaineth a freehold in her right; he alfo 
gaineth her chattels real, as terms for years, c. and 
‘all chattels perfonal, in pofleffion of the wife, are the huf- 
band’s: but where the wife is out of poffeflion, or is pof- 
fefled only as executrix, or the chattels are debts and 
things in action, if they are notyrecovered by him and his 
wife, the hufband fhall not have them. 1 Inf. 299, 351. 
‘Though money charged on lands, is not in nature of a 


chofe in aion, but of rent, and is given to the hufband | 


by the intermarriage. 1 Chan. Rep. 189. The law gives 
the hufband an abfolute power of difpofing of her per- 
fonal property, no a& of her’s being of any force to affect 
or transfer that, which by the intermarriage fhe has re- 
figned to the hufband; but the freehold and inheritance 
of the wifé, is fubject to other rules‘and regulations; for 
the hufband by the marriage does not become abfolute 
proprietor of the inheritance, but as the governor of the 
family is fo far malter of it as to receive the profits of it 
during her life, but has no power to make an abfolute 
fale of it without her confent. 10 Co. 42. 2 Inft. 510. 
1 Sid. 11. 1 Rol. Abr. 347. 

If lands be given to a man, and fuch a woman who 
fhall be his wife, the man fhall have the whole: but ifa 
feoffment be made to the ufe of the feoffee, and his wife 
that fhall be, the wife he afterwards marries fhall take 
jointly with him. 1 Rep. 101. If baron and feme are 
jointenants for years, the baron may difpofe of the whole: 
and if the aroz hath a term in the right of his feme, he 
may grant over the whole. 1 Danv. 702. But he can- 
not difpofe of it by will, if he doth not furvive her. y 
Inft. 46, 184. And as the hufband furviving the wife 
fhall enjoy her term, againft her executors: fo if the wife 
furvive her hufband, fhe fhall have her term for years, or 
other chattels real again, if the hufband hath not altered 
the property. 1% Inf. 351. And if the hufband charges 
the chattel real of his wife with a rent, &e. if fhe fur- 
vives him, it will not bind her: for fhe fhall hold it dif- 
charged, as fhe comes in paramount the charge. 

A hufband pofleffed of a term in his wife’s right, may 
make a leafe for years of the land, rendering rent to his 
executors or affigns, to commence after his death. 1 Ne//- 
Abr. 344. But if a leafe be conveyed by a feme fole, in 
truft for the ufe of herfelf, if fhe afterwards marries, it 
cannot be difpofed of by the hufband: If fhe dies, he fhall 
not have it, but the executors of the wife. March 44. 
See 2 Vern. 270. A legacy is given toa feme fole to be 
paid prefently, or at a day to come, if ihe marry and 
die, before any releafe or difpofal thereof by her hufband; 
in that cafe, her executor or adminiltrator, it has been 
held, fhall have it: and if a promife, or bond be to a 


_ feme, or the baron and feme, and the hufband dies before 


he recovers, or releafes the fame, the wife, and not his 
executors, fhall be intitled to it. F. N. B. 121. 7 Hen. 
6.2. Mich. 17 Fac. 1. A man and his wife covenanted 
by indenture, but the wife did not feal it; and it was held, 
that if the aron fealed and delivered it in the name of 
the feme, it would be the deed of the wife, during the 
life of the hufband: but if land is given to hufband and 
wife, and the heirs of their two bodies, and the hufband 


alone fuffer a common recovery; this will not bind the 


eftate tail, although the hufband furvive his wife. 
769. 3 Reps, 34. 

The wife fhall be received to defend her right, on the 
default of the hufband, and he cannot prejudice his wiie, 
Fenk. Cent, 79. A 
hufband cannot alien the wife’s lands but by fize wherein 
fhe joins; if họ doth, fhe may recover them after his 
death by Cui in vita. And by ftatute, ‘where a hufband 
makes leafes of his wife’s lands, for twenty-one years, Se. 
fhe is to be made a party, and the rent referved to huf- 
band and wife, and the heirs of the wife, @c. This is 
of leafes of lands of the wife’s inheritance. Stat. 32 H. 
8. cap. 28. Ifa feme having arent for life takes hufband, 
the baron thall have action of debt for the rent incurred 


1 Cro. 


719. And arrears due in the life-time of the hufband, 
after his death, fhall furvive to the wife, if fhe outlives 
him, and her adminiftrators after her death. 2 Lut. 1151: 
A feme leffee for life, rendering rent, takes hufband and 
dies, the aron fhall be charged in action of debt for 
the rent which was gtown due during the coverture, be- 
caufe he took'the profits out of which the rent ought to 
iffue.  Keilw. 125. Raym. 6. Batif fuch a feme leffee 
takes aron and dies, ’tis faid the aron fhall not be 
charged for wafte during the coverture ; for he was 
never leffee. 1 Danv. 718. Ifa leafe is made to ‘baron. 
and femé, and the hufband dies, and the wife accepts of 
the land, though fhe may b- obliged to pay the rent, 
or to perform a condition on the part of the leffor; yet 
fhe is not bound to perform collateral covenants, as to do 
no wafte, or to repair houfes, &c. 1 Brownl. 31. But 
in either of thefe cafes; we conceive for wafte, &c. aion 
on the cafe will lie. 

Where a ftatute or obligation is made to a baron and 
feme, or to her during coverture ; the hufband only can 
make a defeafance of it, and conclude the wife: 1 n/i. 
351° 
If a feme covert fues a woman in the fpiritual court 
for adultery with her hufband, and obtains a fentence 
againtt her, and cofts, the hufband may releafe thefe colts, 
for the marriage continues, and whatever accrues to the 
wife during coverture, belongs to the hufband; per Holt 
Ch. Juft. on motion for prohibition. 1 Salk. 115. i 

But if the hufband and wife be divorced a menja & 
thoro, and the wife has her alimony, and fues- for defa- 
mation or other injury; and there has cofts, and the 
husband releafes them, this fhall not bar the wife, for thefe 
cofts comes in lieu of what fhe hath fpent out of her ali- 
mony, which is a {eparate maintenance, and not in the 
power of her husband. 1 Rol. Rep. 426. 3 Bul. 264s 
1 Rol. Abr. 343. 2 Rol. Abr. 293. 1 Salk. 115, 

A legacy was given to a feme covert, who lived fepa- 
rate from her husband, and the executor paid it to the 
feme, and took her receipt for it; yet on a bill brought 
by the husband againft the executor, he was decreed to 
pay it over again, with interelt. 1 Verz. 261. 


V. In regard to debts contra&ted by the wife before mar- 

riage. 

Ifa Tini Jole indebted takes husband; it is then the 
debt of the husband and wife, and both are to be fued 
for it; but the husband is not liable after the death of 
the wife, unlefs there be a judgment againit both during 
the coverture. 1 Roll. Abr. 351. Where there is judg 
ment againft a feme jole, who marries and dies, the baron 
fhall not be charged therewith: though if the judgment 
be had upon fcire facias againtt baron aud feme, and then 
the feme dies, he fhall be charged. 3 Mod. 186. In 
action brought again& a feme fole, if pending the action 
fhe marries, this fhall not abate the action; but the 
plaintiff may proceed to judgment and execution againtt 
her, according as the action was commenced. 1 Li/f, 
217. Trin. 1z W.3. And if habeas corpus be brought 
to remove the caufe, the plaintiff is to move fora proce- 
dendo on the return of the habeas corpus: alfo the court of 
B. R. may refufe it, where brought to abate a juft action. 
1 Salk. 8. 

In general the husband is liable to the wife’s debts con- 
tracted before marriage, whether he had any portion with 
her or not; and this the law prefumes rea{fonable, becaufe 
by the marriage the husband acquires an abfolute interett 
in the perfonal eftate of the wife, and has the receipt of . 
the rents and profits of her real eftate during coverture ; 
alfo whatever accrues to her by her labour, or otherwife, 
during the coverture, belongs to the husband ; fo that in 
favour of creditors, and that no perfon’s act fhould pre- 
judice another, the law makes the husband liable to 
thofe debts with which he took her attached. F. N. B- 
265. 20 Hen. 6. 22.6. Moor 468. 1 Rol. Abr. 352. 
3 Med. 186. 

If baron and feme are fued on the wife’s bond, . entered 
into by the feme before marriage, and judgment is had 
thereupon, and the wife dies before execution, yet the 
husband is Hable ; for the judgment has altered the debt, 
1 Sid. 337. 
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When baron and feme are fued, the husband mut make 
an attorney for himfelf and his wife. If a wife be 
arrefted, fhe fhall be difcharged on common bail, let 
the caufe of aétion be what it will: but if aron and 
J#eme be arrefted, the husband fhall not be difcharged, un- 
lefs he give bail for his wife as well as himfelf. Mod. 
Caf. 17. If judgment be againft husband and wife, he 
dies, and fhe furvives, execution may be againft her. 
1 Rol. Abr. 890. l. 10, 50. 

Where a man marries a widow executrix, Ec. her 
evidence fhall not be allow’d to charge her fecond huf- 
band with more than fhe can prove to have actually come 
to her hands. Agreed per cur. Abr. Eq. Ca. 227. Hil. 

1719. 

If feme executrix takes baron, and afterwards fhe re- 
leafes debt of the teftator by deed in her own name, this is 
good, for fhe reprefents the teftator ; per Littleton, but 
Cook contra without her baron. Br. Coverture, pl. 52. 

D. confiffed a judgment to F. who made his wife, the 
plaintiff, executrix and died; the adminiffred and married 
a fecond hufband, and then fhe alone, without her huf- 
band, acknowledged fatisfation, though no real Jatisfaćtion 
was made. The court held that this was not good. 
Sid. 31. x 

A wife adminiftratrix under 17 fhall join with her huf- 
band in an action ; per Tawi/den J. Mod. 297. 

It was faid, that if a feme be made executrix who does 
not adminifter, and fhe tates baron, the baron may admini- 
Jer for him and his feme, and prove the teftament, We. 
and there releafe of the baron is good. Br. Executors, 
pl. 147. 

If a feme executrix takes baron, and be releafes all ac- 
tions, this {ħall be a bar during the coverture without 
queftion ; by the juftices. But Choke doubted if it fhall 
be a bar after the death of the baron; but ger Pigot, once 
extinét is forever. Br. Releafes, pl. 29. | 

- If a feme executrix take baron, and the baron puts Bim- 
Self in arbitrement for debt of the teffator, and award is 
made, and the baron dies, the feme fhall be barred ; per to? 
cur’. Brook fays, that from hence it feems to him, that 
the releafe of the baron without the feme is a good bar 
againit the feme; quod conceditur, anno 39 H. 15, and 
therefore there he excepted thofe debts in his releafe, 
otherwife they had been extin&. Br. Relea/es, pl. 79. 

A feme executrix takes baron, and they bring debt as 
executors, and have judgment ; the defendant pleaded out- 
lawry of the hufband in bar ; but per cur. Clearly the huf- 
band forfeits nothing of the goods which the wife hath as 
executrix; and judgment for the plaintiff. 3 Bul/. 210. 

The poféffion of the wife as executrix, is alfo the pof- 
feffion of her baron, and damages recovered in trover of 
them, fhall be to the eftate of teflator, and fo may con- 
cern them both. Sry. 48. 

Obligee made his wife executrix. She married a fecond 
husband, who became bankrupt, and the commiffioners af- 
figned this debt. But by Holt Ch. J. they have no power 
to aflign any thing but what is the bankrupt’s eftate, and 
if the wife dies before affignment by him, there muĝ be 
an adminiftration de bonis non. His power to difpofe of 
her eftate does not make a title in him; and though he 
may difpofe of a term which he has in jure uxoris,. yet if 
he becomes a bankrupt, the commiffioners cannot affign 
over this eftate ; and by Powel J. they have nothing to do 
with the debts of the teftator, but only with the debts of 
the bankrupt. Holts Rep. 104, 105. 

Where the wife has debts or duties due to her, fhe can- 
not, by making another perfon executor, preclude her 
husband from that benefit which to him fhould appertain 
as adminiftrator of her goods. Went. Off. Ex. 200. 

But where they belong to her as executrix, no benefit can 
redound to the husband by having fuch adminiftration of 
his wife’s ‘goods ; for thofe fhould go to the next a-kin 
of the wife’s teftator, who muft take adminiftration de 
bonis non of fuch teftator, if fhe has no executor, and 
therefore her making executor as touching thefe brings xo 
prejudice to-her baron, and fo is out of the reafon of the 
cafe of Ogzell v. Underhill and Appleby. Went. Of. Ex. 200. 

Where the wife is executrix and legatee, if the claims 
as executrix, and dies, if the fecond baron would have 
advantage of it, he muft take letters of admini/fration de 
bonis non of the firk husband, and not of the wife; but if 


the had claimed the land and the term in it as /egatee, and 
had zot been in poeffion, adminiftration taken of the rights 
and debts of the wife had been good as to that intent, 
tho’ his wife was not aétually poffefs’d of it, but only 
had a right uato it, and of fuch things in ađion the huf- 
band might be executor or adminiftrator to his wife ; and 
if the baron takes adminiftration differently, and brings 
action, he will be nonfuit, and if the wife before election 
marries, the baron may make the election. Lev. 216. 
pl. 298. Mich. 32 & 33 Eliz. C. B. in cafe of Cheyney 
v. Smith. <i 

If a man marries an adminiftratrix to a former husband, 
who in her widowhood wafted the affets of her inteftate, 
the husband is liable to the debts of the inteftate, during 
the life of the wife ; and this fhall be deemed a dewaffavit 
in him. Cro. Car. 603. - 

VI. In regard to her contrats during marriage, 

Every gitt, grant, or difpofition of goods, lands, or 
other thing whatfoever, and all obligations and feoff- 
ments made by a feme covert, without her husband’s con- 
fent, are void. 1 H. 5.125. Fitz. Covert, 18. 

But the husband is obliged to maintain his wife in 
neceflaries: yet they muft be according to his degree and 
eftate, to charge him; and neceffaries may be fuitable to 
a husband’s degree of quality, but not to his eftate; alfo 
they ‘may be neceffaries, but not ex neceffitate to charge 
the husband. 1 Mod. 129. 1 Nel. Abr. 354. If a 
woman buys things for her neceflary apparel, though 
without the confent of the husband, yet her husband 
hall be bound to pay for it. Browzl. 47. And if the 
wife buys any thing for herfelf, children, or family, and 
the daron does any aét precedent or fubfequent whereby 
he fhews his confent, he may be charged thereupon. #4 
Sid. 120. Though a wife is very lewd, if fhe cohabits 
with her husband, he is chargeable for all neceffaries for 
her, becaufe he took her for better for worfe: and fo-he is 
if he runs away from her, or turns her away: but if the 
goes away from her husband, then as foon as fuch fepa- 
ration is notorious, whoever gives her credit doth it at 
his peril, and the husband is not liable, unlefs he take 
her again. 1 Salk. 119. Although a husband be bound 
to pay his wife’s debts for her reafonable provifion, yet if 
fhe parts from him, efpecially by reafon of any misbe+ 
haviour, and he allows ber a maintenance, he fhall never 
after be charged with her debts, till a new cohabitation 3 
but if the husband receive her, or come after her, and 
lie with her but for a night, that may make him liable to 
the debts. Pafth. 3 Ann. Mod. Caf. 147, 171. And if 
there be an agreement in writing between husband and 
wife to live feparate, and that fhe fhall have a feparate’ 
maintenance, it fhall bind them both till they both agreeto 
cohabit again ; and if the wife is willing to return to her 
husband, fhe may; but it has been adjudged that the huf- 


band hath no coercive power over the wife to force her, 


though he may vifit her, and ufe all lawful means in order 
to a reconciliation. Mich. Geo. 1. Mod. Caf. in L. && Be 
22. Sed que@re as to her power to return. Where- 
there is a feparation by confent, and the wife hath 
a feparate allowance, thofe who truft her do it upon 
her own credit. 1 Salk. 116. If a husband makes his 
wife an allowance for clothes, é¢. which is conftantly 
paid her, ’tis faid he fhall not be charged. 1 Sid. 109+ 
And if he forbids particular perfons to tru her, he will 
not be chargeable: but a prohibition in general, by pute 
ting her in the news-papers, is no legal notice not to 
truft her. 1 Vent. 42. 

The aron in an account fhall not be charged by the 
receipt of his wife, except it came to his ufe. 1 Danve 
707. Yet if fhe ufually receives and pays money, it will 
bind him in equity. br. Caf Eq. 61. For goods fold 
to a wife, to the ufe of the husband, the husband fhall be 
charged, and be obliged to pay for the fame. Sid. 425. 

If the baron is beyond fea in any voyage, and during his 


abjence the wife buys neceffaries, this is a good evidence for _ 


a jury to find that the baron affumpfit. Sid. 127. te 

But fuch evidence is only prefumptive, and not conclu- 
Jive evidence, and therefore the jury in fuch cafe finding 
it {pecially, the court cannot give judgment againft the 


baron; for their being neceflaries and the employment, — 
with the refidue of the /pecial circumftances, is only mate 
upon which the jury fhould proceed to — 

afcertain — 


ter of evidence, 


ae 





: week, and one fhilling and fixpence intereft ; the borrower 


_ mation for the fame, as he may be generally to any fuit 


- P. C. 3. and the authorities there cited. 


. a fecond husband, he fhall have no aétion againft the firft, 
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‘afcertain the fa&; whether the baron promifed or not. 

Sid. 127. in cate of Mandy v. Scott. 

And the baron might contradict fuch prefumptive evi- 
dines by other proofs ; as that he gave ber ready money to 
‘buy; erei Sid. 127. in cafe of Manby ve Scotts 

‘If the wife pazuns her cloaths tor money; and afterwards 
borrows money to redeem then, the husband is not charge- 
able unlefs he were confenting, or that the firft fum came 
to his ufe: 2 Shovw.'283. 

‘Ifa wife takes ap clothes, as filk, c: and pawns them 
before made into clothes, the husband fhall not pay for 
them, becaufe they never came to his ufe; otherwife if 
made up and worn; and then pawn’d; per Holt Ch. J. at 
Guildball -i Salk. 118. 

A’wife may ufe the goods of her husband, but fhe may 
not difpofe of them: and if fhe takes them away, it is 
not felony, ‘for ‘fhe’citnot by our law fteal the goods of 
her husband; bùt if fhe delivers thetn to an adulterer, 
and he ‘receives ch it will be feray i inhim 3 Inf. 
308, B10. 

VII. As to crimes ERON by the waif 
i Phew! of the wife is fubje&-to that beret ikaka; 
fothat'if they commit a ‘felony together, fhe fhall be nei- 
ther principal nor acceffary : -and if a wife doth damage 
to aiiother, fhe can make no fatisfaction during the cover- 
ture, but the-husband muft’do it.’ F. N. B. 188. 

. But if husband’ and wife commit treafon or murder, 
they hält be both ‘found guilty; and the wife fhall not 
be'difehargec , on prefumption it was by coercion of the 
husband. © r Hales Hip P. Ce 47. And a wife for her 
own crimes, may be indi¢ted without her husband ; and 
fhe'may {ue and be fued without her husband, in the fpi- 
rituali court.’ 9 Rep.’ 72:7 2 Roll. Abr: 298. So if fhe 
commit a-theft of her own voluntary att, or by the bare 
command öf her husband," fhe is punifhable as much as 
if the was fole: HP PIC 65. Dalt. 104. Ze ee ie ple 
oE Fitz. Corn: Tog? °; 

A man mu: aniwer for the trefpaffes of his wife: if a 


| feme covert Neviaees ‘any perfon, é the husband and wife 


muftbe {ued for it, and execution is to be awardéd againft 
him. 11 Rep. 62." But where a feme couvert commits a 
trefpafs vi G armis, and aétion is brought againft baron 

‘and’ feme, if the jury find the wife guilty, and the huf- 
band not; here the wife fhall be imprifoned, until the 
husband pays tlie fine: ` Fenk: Cent. 23. 

A feme covert generally fhall anfwer as much as if fhe 
were fole, for any offence not capital againft the Common 
law or itatute ; and if it be of fuch nature, that it may 
be committed by her alone, without the concurrence of 
her husband, fhe may be punithed for it without the huf- 
band, by way of indiétment, which being a proceéding 
grounded merely on the breach of the law, the husband 
fhall not be included in it for any offence to which he is 


noway privy. 9 Co. 71. Hawk. P.C. 3. See Moor 
813. Heb. 93. “Noy 103. Savil 25. Cro. Fac. 482. 
11 Co. 61. 


» A feine covert lent zo/. to be paid at 20s. by the 


paid the intereft, which amounted to 30s. which the 
wife exacted and received; ahd this appearing on evi- 
dence, in an action brought by the husband for the money, 
Holt Ch. J. ruled vit to be an ufurious contrac by the 
husband, fuficient to difcharge and avoid the obligation 
civiliter, though not fuficient to charge the husband 
¢riminaliter. Shin. 348. 

_ If the wife incur the forfeiture of a penal ftatute, 
the husband may be+made a party to an action or infor- 


for a caufe of action given by his wife, and fhall be liable 
to anfwer what fhall be recovered thereon. See 1 Haws. 


If a feme covert pretending herfelf to be fole, marries 


becaufe this action is founded on the communication and 
contract of the wife, which will not bind the husband ; 
befides this is felony. 1 Sid. 375. y Lev. 237. 
Husband and wife may be found guilty of xu/ance; bat- 
tery, ce. and the reafon why in burglary, larceny, © é. 
fhe is excufed, is, becau/e the could not tell what property 
the husband might claim in the goods, drg. 10 Mod. 63. 































pray the feoffee to make eftate to B. 


Husband and wife were indigted for keeping a dawdy- 
bouje and proturing lewdnefs. "The court held the indict- 
ment good, and faid, that keeping the houfe does not 
neceflatily import property, but may fignify that fhare of 
government which the wife has in a family as well as the 
husband. 10 Mod. 63. 

Husband and wife were indicted for keeping a common 


gaming-houfe, and held good, and compared it to the cafe , 
of Queen Vv. Williams ; for as there the wife may be con- 
cerned in aéts of bawdry, fo here fhe may be active in 
promoting gaming, and furnifh the guefts with all con- 
veniencies for the purpofe. 


160 Med. 335. 


VII. Of a&s done by one or both jointly or feverally, Se. 
At Common law, any alienation made by the husband 


of the wife’s land, whether by feoffment; fine or reco- 
very; was a ENNE and after his death fhe was 
put to her cui in wita, to reinftate herfelf; but now by 


the ftatüte 32 H.'8. cap. 28. it is provided, That no fine 


levied by the hufband alone, of lands, being the frechold and 
inheritance of the wife, hall in any «wife be or make a dij- 


tontinuance, or be otherwife prejudicial to her or her heirss 
but that the wife and her heirs foall and may lawfully enter 


tito the faid lands, according to their rights and titles there- 
in. 


2 Inft. 681. 
A wife is Jub poteftate iri, and therefore her a&ts fhall 
hot bind lier, unlefs fhe levy a fine, &c. when fhe is ex 


amined in private, whether fhe doth it freely, or by com- 
pulfion of the husband : 


if baron and fime levy a fine, this 
will bar the femé: and where the feme is examined by 
writ, fhe fhall be bound; elfe not. 1 Danu. Abr. 708. 
Therefore where baron and feme acknowledge a deed to 
be inrolled, or a ftatute, &c. this will not bind the feme, 
becaufe the i is not examined by writ. 

If a common recovery be fuffered by husband and wife 
of the wife’s lands, this is a bar to the wife; for fhe 


ought to Ee examined upon the recovery. ‘PI Com. 514- 


a 10 Co. 43. a, 
divifion. 

So if husband and wife are vouchees in a common re- 
covery, the recovery fhall be a bar, tho’ the wife be not 
examined ; for tho’ it be proper that the be examined, yet 


i Rol. 347. 1.19. -Vide polt, this 


that is not neceffiry, ahd ‘is frequently omitted. Did. 
1. Sid. 11. per Roll, Sti. 319, 320. 
A wife is difabled to make contratts, ttc, 3.Inft. 110: 


And if a married woman enters into bond * feme file, 
if fhe is {ued as feme fole, fhe may plead Non cf factum; 
and the coverture will avoid her bond. 1 Lill. Abr. 217. 
A feme covert may plead non affump/it, and give coverture 
in evidence, which makes it no promife, Gc. Raym. 395» 

In cafe money be due to the husband by bill or bond, 
or for rent on a leafe, and itis paid to the wife; this 
fhall not prejudice him, if after payment he publickly 
difagrees to it. 19 Fac. 1. B.R. 2 Shep, Abr. 426. 

If a feme covert levies a fine of her own inheritance 
without her husband, this fhall bind her and her heirs, 
becaufe they are eftopped to claim any thing in the land, 
and cannot be admitted to fay fhe was covert againit the 
record ; but the husband may enter and defeat it, either 
during ‘the covefture, to reftore him to the freehold he 
held jure uxoris, ‘or oer her death, to reftore himfelf to 
his tenancy by the courtefy, becaufe no act of a feme co- 
vert can transfer that intereft which the intermarr: age has 
vefted in the husband ; and if the husband avoids it du- 
ring the coverture, the wife or her heirs fhall never after 
be bouhd by it. Bro. Tit. ied 33. 10 Go. 43- Hob: 
226. 7 Co. 8. Co. LAG; 

If a man "aie to baron and feme for years rendring 
rent, and dies, the feme fhall be bound by it; contrary 
of other collateral covenants. Br. Baron and Feme, pli 
78. 

Leafe made by baron and feme hall be faid to be the léafe 
of them both, till the feme difagrees; which fhe cannot do 
in the life of the baron, and “wale lies by both. Br. 
Agreement, pl. 6. 

“A man was infedffed to the ufe of a feme file who 
took an husband: ‘lhey both for money fell the land to 
B. who pays it to the wife, and fhe and her husband do 
Afterwards her huf- 
band dies. Now, by the Chancellor-and all the juftices, 

Hh fhe 


BAR 


fhe fhall have aid againft the firt feoffee by fabpena, to 
fatisfy her for the land; and if the fecond feoitee were 
conufant, a fubpcena fhall be againft him for the land ; 
for all that the wife did during her coverture (as they 
faid) fhall be taken to be done for fear of the hufband. 
Cary’s Rep. 18, 19. 

Fine by Æ. to the ufe of himfelf for life, remainder to 
his wife that foould be at the time of his death, for life; re 
mainder to the fon of FE. in tail. E. took to wife <. 
A fine levied by E. and 4. his wife, who afterwards fur- 
vived him, and other ufes declared, is no dar to her, be- 
caufe it was uncertain who would be the perfon; but had 
the perfon been certain, there perhaps, notwithftanding it 
was but a poflibility, it might have been a bar; per 
Walmfley J. Cro. E. 826. pl. 31. 

The examination of a feme covert is not always ne- 
ceffary in levying of fines, becaufe that being provided 
that fhe may not at the inftance of her husband make 
any unwary difpofition of her property, it follows, that 
when the husband and wife do take an eftate by the fine, 
and part with nothing, the feme need not be examined ; 
but where fhe is to convey or pafs any eftate or intereft, 
either by herfelf or jointly with her husband, there fhe 
ought to be examined; therefore if 4. levies a fine come ceo 
to baron and feme, and they render to the conuzor, the 
feme fhall be examined ; fo it is where fhe takes an eftate 
by the fine, rendring rent. 2 Inf. 515. 2 Rol. Abr. 
17. 
li baron and feme by fine /ur concefft grant land to 
J. S. for 99 years, and warrant the faid land to 7,8. 
during the faid term, and the baron dies, and Ñ. S. is 
evicted by one that hath a prior title, he may thereupon 
bring covenant againft the feme, notwithftanding fhe was 


covert at the time when the fine was levied. 2 Saund. 
177.. 1 Sid. 466. S.C. 1 Mod. 290. 2 Keb. 684, 
703. 


A recovery, as well as a fine by a feme covert, is 
good to bar her, becaufe the precipe in the recovery 
anfwers the writ of covenant’ in the fine, to bring her 
into court, where the examination of the judges deftroys 
the prefumption of the law, that this is done by the co- 
ercion of the husband, for then it is to be préfumed 
they would have refufed her. 1o Co. 43. 2 Rol. Abr. 
395. Vide ante this divifion. 

If a husband diffeife another to the ufe of his wife, this 
does not make her ‘a diffeiforefs, fhe having no will of 
her own, nor will any agreement of hers to the diffeifin 
during the coverture, make her guilty of the dififin, for 
the fame reafon; but her agreement after her husband’s 
death will make her a diffeiforefs, becaufe then fhe is ca- 
pable of giving her confent, and that makes her tenant 
of the freehold, and fo fubjeét to the remedy of the dif- 
feifee. 1 Rol. Abr. 660. Bro. Difeifin 67. 

But if a feme covert actually enters and commits a dif- 
feifin, either fole or together with her husband, then the 
is a diffeiforefs, becaufe fhe thereby gains a wrongful pof- 
feffion ; but fach actual entry cannot be to the ufe of her 
husband or a ftranger, fo as to make them diffeifors, 
becaufe though by fuch entry fhe gains an eftate, yet fhe 
has no power of transferring it toanother. Co. Lit. 357. 
1 Rol. Abr. 660. Bro. Diffifin 15, 67. See 8 Hen. 6. 
14. cont. 

If the husband feifed of lands in right of ‘his wife, 
makes a leafe thereof for years by indenture or deed poll, 
referving rent; all the books agree this to be a good leafe 
for the whole term, unlefs the wife by fome aét after the 
husband’s death, fhews her diffent thereto, for if fhe ac- 
cepts rent which becomes due after his death, the leafe is 
thereby become abfolute and unavoidable; the reafon 
whereof is, that the wife, after her intermarriage, being 
by law difabled to contra& for, or make any difpofition 
of her own poffeffions, as having fubjeéted herfelf and 
her whole will to the will and power of her husband ; 
the law therefore transfers the power of dealing and con- 
trating for her poffeffions to the husband, becaufe no 
other can then intermeddle therewith, and without fuch 
power in the husband, they would be obliged to keep them 
in their own manurance or occupation, which might be 
greatly to the prejudice of both; but to prevent the huf- 
band’s abufing fuch power, and left he fhould make leafes 
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to the prejudice of his wife’s inheritance, the law (has 
left her at her liberty after his death, either to affirm and 
make good fuch leafe; or defeat and avoid it, as fhe finds 
it fubfervient to her own intereft; and this fhe may do, 
though fhe joined in fuch leafe, unlefs made purfuant to 


ftatute 32 Hen. 8. cap. 28. Bro. Acceptance 10. Bro. 
Leafes 24. Cro. Fac. 332. 2 And. 42. Co. Lit, 45. 
Plow. 137. Cro. Jac.. 563. Yelv. Xe Cro: Eliz. 769. 


Husband and wife make a leafe for years, by indenture, 
of the wife’s lands, referving rent; the leffee enters, the 
husband before any day of payment dies; the wife takes 
a fecond husband, and he at the day accepts the rents, 
and dies; and it was held, that the wife could not now 
avoid the leafe, for by`her fecond marriage fhe transferred 
her power of avoiding it to her husband, and his accep- 
tance of the rent binds her, as her own act before fuch 
marriage would have done ; for he by the marriage fuc- 
ceeded into the power and place of the wife, and what 


t 


fhe might have done either as to affirming or avoiding — 


fuch leafe before marriage, the fame may the husband do 
after the marriage. Dyer 159. 1 Rol. Abr. 475. 1 
Rol. Rep. 132. 
The husband being feifed of copyhold lands in right of 
his wife in fee, makes thereof a leafe for years not war- 
ranted by the cuftom, which is a forfeiture of her eftate, 
yet this fhall not bind the wife or her heirs after the 
husband’s death, but that they may enter and avoid the 
leafe, and thereby purge the forfeiture ; and the diverfity 
feems between this act, which is at an end when the leafe 
is expired or defeated by the entry of the lord, or the 
wife after the husband’s death, and fuch aéts as are a 
continuing detriment to the inheritance, as wilful waite by 
the husband, which tends to the deftryétion of the manor; 
fo of non-payment of rent, denial of fuit or fervice; for 
fuch forfeitures as thefe bind. the inheritance of the wife 
after the husband’s death ; but in the other cafe the huf 
band cannot forfeit by this leafe more than he can grant, 
which is but for his own life. 2 Rol. Rep. 3445 3615 
372-. Cro. Car, 7s; Gro. Blizu 249. -4, Co. 27+ e 
A feme covert is capable of purchafing, for fuch an 
act doesnot make the property of the husband liable to 
any difadvantage, and the husband is fuppofed to affent 
to this, as being to his advantage, but the husband may 
difagree ; and it fhall avoid the purchafe ; but if he nei- 
ther agrees nor difagrees, the purchafe is good, for his 
conduct fhall be efteemed a tacit confent, fince it is to 
turn to his advantage; but in this cafe, though the huf- 
band fhould agree to the purchafe, -yet after his death fhe 
may waive it, for having no will of her own at the time 
of the purchafe, fhe is not indifpenfably bound by the 
contract; therefore if fhe does not, when under her own 
management and will, by fome act exprefs her agreement 
to fuch purchafe, her heirs fhall have the privilege of de~ 
parting from it. ` Co! Lit. 3. a. ‘ 
Jointrefs paying off a mortgage was decreed to hold over 
till fhe or her executor be fatisfied, and intereft to be 
allowed her. Chan. Cafes 271. 
The hufband gave a-voluntary bond after marriage to 
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make a jointure. of fuch value on his wife; the hufband 


accordingly makes a jointure; the wife gives up the bond; 
the jointure is evicted ; the jointure fhall be made good 
out of the hufband’s perfonal eftate, there being no cre- 
ditors in the cafe; and the delivery up of the bond bya 
feme covert could no ways bind her intereft. 
pl. 402. 


A feme covert agrees to fell her inheritance, fo as the 


might have 200/. of the money fecured to her; the land, 
is fold, and the money put out in a truftee’s name accor- 
dingly ; this money fhall not be liable to the husbands 
debts, nor fhall any promife by the wife, to that purpofe, 
fubfequent to the firft original agreement, be obligingin 


that behalf. 2 Vern. 64, 65. pl. 58. Trin. 1688. = 
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IX. Of joinder in aétions, &c. 


In thofe cafes where the debt or caufe of action will fur- 
vive to the wife, the hufband and wife are regularly te 
join in action ; as in recovering debts due to the wife be- 
fore marriage; in adtions relating to her frechold or _ 
inheritance, or injuries done te the perfon of the wife. 


1 Rol. Abr. 347. A 
: oh 


Vern gate | k 





But if a feme fole hath a rent-charge, ahd rent is in ar- 
. rear and fhe marries, and the baron diftrains for this rent, 
and thereupon a refcous is made, this is a tort to the ba- 
ron himfelf, and he may have an action alone. Cro. Eliz. 
439. Owen 82. S.P. Moor 584. S.C. 
_ So if a feme fole hath right to have common for life, 
and fhe takes hufband, and fhe is hindred in taking the 
common, he may have an action alone without his wife, 
it being only to recover damages. 2 Bul: 14. 

But if baron and feme are diffeifed of the lands of the 
feme, they muft join in aCtion for the recovery of this 
land. 1 Bul. 21. 

The baron may have an action alone upon the Srat: 5 
R. z. for entering into the land of the feme; trefpais 
and taking charters of the inheritance of the feme; guare 
impedit, ‘Sc. But for perfonal torts, they muft join, 
though the baron is to have the damages. 1 Danv. 709: 
1 Ral. Rep. 360. The hufband is to join in aétions for 

- battery to'the wife; and a wife may not bring any action 
for wrong to her, without herhufband. 1 Inf. 132, 326. 
An ation for a battery on the wife, brought by hufband 
and wife, muft be laid zo the damage of both. 2 Lord 
Raym. 1209. For an injury done to the wife alone, 

_ action cannot be maintained by the hufband alone, with- 
out her; but for affault and debauching or lying with the 
wife, or for a lofs and injury done to the hufband, in de- 
pene him of the converfation and fervice of his wife, 

e alone may bring an aétion; and thefe laftations are laid 
for affault, and detaining, &c. the wife, per quod confortium 
arr Se. 2 Cro. 538. For taking any thing from the 
wife, the hufband only is to bring the action, who has 
the property; for the wife hath not the property. In 
all cafes where the feme fhall not have the thing re- 
covered, but the husband only, he alone is to bring 
the aétion. 1 Rol. Rep. 360. except as above, &c. 
For a perfonal duty to the wife, the baron only may 
bring the action: and the husband is intitled to the 
fruits of his wife’s labour, for which he may bring 

quantum meruit. 1 Lill. Abr. 227. 1 Salk. 114. Ba- 

_ ron and feme ought to join in aétions for debt due to the 
fene before coverture : and where an action will furvive 
to the wife, and fhe may recover damages, fhe mutt join 
with the husband in the action. 2 Mod. 269. In cafe, 
before marriage, a feme enters into articles concerning 
her eftate, fhe is as a feparate perfon ; and the husband 
may be plaintiff in equity againft the wife. Preced. 
Chanc. 24. ` 

Where the feme is adminiffratrix, the fuit muft be in 

both their names, for by the intermarriage the husband 
hath authority to intermeddle with the goods as well as the 
wife; but in the declaration the granting adminiftra- 
tion to the feme muft be fet forth. Vide the Books of 
Entries, and Godb. 40. pl. 44. ; 
_ In attion for goods avhich the feme hath as executrix, they 
muf join, to the end that the damages thereby recovered 
may accrue to her as executrix in lieu of the goods. 
Went. Of: Ex. 207. 

_In battery the plaintiff declared, that on fach a day the 
defendant affaulted and beat his wife. This afion was 
brought by the husband after the death of his wife, and it 
being a perfonal wrong, is dead with the perfon ; and if 
fhe had been living, the husband alone could not have the 
ation, becayfe damages muft be given for the tort of- 
* fered to the body of his wife; guod fuit concefium. Yelv. 


_. In an action upon a ¢rover before marriage, and a con- 
_ verfion after, the baron and feme ought to join ; -for this 
action, asa trefpafs, difaffirms the property; but the baron 
ought alone to bring a replewin, detinue, (Sc. for thefe ad- 
_ ” ditions admit and affirm a property in the feme at the time 
_ of the marriage, which by confequence mutt have vefted 
inthe baron. 1 Sid. 172.. 1 Keb. 641. S. C. 1 Vent. 
= 261, 2 Lev. 107. S. P. and that he may join the wife 
at his election. 

But if 4. declares, that the defendant being indebted to 
him and his wife, as executrix to one J. $. in confidera- 
tion that 4. would forbear to fue him for three months, 
aflumed, ĉc. and avers that he forbore, and that his wife 
is ftill alive, the action is well maintainable by the huf- 

band alone, for this is on a new contra¢t, to which the 


wifeis:a ftranger: Carth. 462. 
Cro, ‘Fac. 110. 8. P. k 

In all a&tions real, for the land of the wife; the huf- 
band and wife ought ought to join. R. 1 Bul. 21. So 
in actions petfonal for a chofè in aion, due to the wife 
before coverture. 1 Rol. 347. 1. 53. Cro. El. 537. 
Vide Com. Dig. 1 V. 375. & ante & poft. 


i Salk. 117.” Velo. 84. 


X: Of jointly fuing them: 

The. hulband is by law anfwerable for all ations for 
which his wife ftood attached at the time of the cover- 
ture; and alfo for all torts and trefpaffes during coverture; 
in which cafes the action muft be joint againft them both ; 
for if fhe alone were fued; it might be a means of making 
the hufband’s property liable; without giving him an op- 
portunity of defending himfelf. Co. Lit. 133. Dodr. 
Placit. 3. 2 Hen. 6. 4. 

If goods come toa feme covert by frover, the ation 
may be brought againft hufband and wife, but the con- 
verfion may be laid only in the hufband, becaufe the wife 
cannot convert goods to her own ufe; and the action is 
brought againit both; becaufe both were concerned in the 
trefpafs of taking them: See Co. Lir. 351: 1 Rol. Abr. 
6, plz. Yelv. 166. Noy 75. í Leon. 312. Cro. Car. 
254; 494. ¥ Rol. Abr. 348. But in debt upon a dee 
vaftavit again baron and ‘feme executrix, it fhall not be 
laid quod devaffaverunt, for a feme covert cannot watte. 
2 Lev. 145. f 

An aétion on the cafe was brought againft baron and 
feme, for retaining and keeping the fervant of the plain- 
tiff, and judgment accordingly: 2 Lev. 63: 

If a leafe for life or years be made to baron and femes 
referving rent, an action of debt for rent arrear may be 
brought againit both; for this is for the advantage of the 
wife. 1 Rol. Abr. 348: 

If an ation be brought againft the hufband and wife, 
and, the wift be arreited; fhe fhall be difcharged upon 
common bail; for nobody can be fuppofed to undertake 
for a wife who hath no “property of her own. 1 Salk: 
114. Comb. 355. 6 Mod. 17, 105. 

- Where a right of action doth accrue to a woman be~ 
fore marriage, as where a bond is made to her and for- _ 
feited, there, if fhe marry, fhe muft be joined with the 
hufband in an action of debt againft the obligor. Oren 
82. 

Where a feme fole is indebted, and afterwards married, 
fhe and her hufband fhall both be fued for her debts, and 
the action muft be joint againft both during her life ; but 
if fhe dieth, the hufband fhall not be charged with her 
debts, unlefs judgment was had againft him and his wife 
during thecoverture. F. N. B. 120. 


XI. Where a wife fhall be confidered as a feme Jole, + 

A hufband who has abjured the realm, or who is ba- 
nifhed, is thereby civiliter mortuus; and being difabled to 
fue or be fued in right of his wife, fhe muft be confidéred 
as a feme Jole; for it would be unreafonable that fhe fhould 
be remedilefs on her part, and equally hard on thofe who 
had any demands on her, that not being able to have any 
redrefs from the hufband, they fhould not have any 
againft her.” Bro. Baron and Feme, 66. Co. Lit. 133. 
1 Rol. Rep. 400. Mosor 851. 3 Bulf. 188. 1 Bulft. 
140. 2 Vern. 104. 

In afumpfit the defendant proved that fhe was married, 
and her hufband.alive in France, the plaintiff had judg- 
ment, upon which as a verdict againft evidence fhe 
moved for a new trial, but it was denied; for it fhall be 
intended that fhe was divorced: befides, the hufband is 
an alien enemy, and in that cafe, why is not his wife 
chargeable as a feme fole? 1 Salk. 116. Deerly verfus 
Dutchefs of Mazarine, 

By the cuftom of London, if a feme covert trades by her- 
felf, in a trade with which her hufband does not intermeddle, 
fhe may fue and be fued as a feme foles 10 Mod. 6. 

A woman, whofe hufband had left her about twelve 
years before, had carried on a trade in her own name as 
a widow, and gave receipts in her own name; being 
fued for debt contracted in the courfe of her trade, gave 


-coverture in evidence, and gave evidence of her hufband’s 


having been lately alive in Ireland; and Lord Ch. Fuftice 
2 Hois 
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Helt directed the jury to find. forthe defendant; and fo 


fhe then would be intitled to diftribution. C2. Prec. 
they did. 12 Mod. 603. 5 


It. 

The plaintiff fets forth in her bill, that fhe joined with 
her husband in fale of part of her inheritance, and after 
fome difcord growing between them, they feparated them- 
felves, and yoo/. of the money received upon the fale of 
the lands was allotted to the plaintiff for her maintenance, \ 
and put into, the hands of Nicholas Mine, Gc. and bonds 
then given for the payment thereof unto H. G. deceafed, 
to the ufe of the plaintiff, which bonds are come to the 
defendant as adminiftrator to the faid H. G. who refufes 
to deliver the fame to the plaintiff, and hereupon fhe 
prays relief; the defendant does demur in law, becaufe the 
plaintiff fucth without her husband; and ‘it is ordered the 
defendant fhall anfwer direétly. Cary’s Rep. 124. 

The ecclefiaftical ccurt is the proper court for alimony, 
and if the perfon will not obey, they cannot but excom- 
municate him. Her. 69. 

If baron and feme are divorced caufa adulterii, which is 
a divorce a menfa E&F thoro, they continue baron and feme : 
it is otherwife in a divorce a vinculo matrimonii, which 
diffolves the marriage. 

As to the confequences of a feparate maintenance. 

The baron covenanted with L. to pay his wife, or fuch as - 
he foould appoint, 50/. a year as a feparate maintenance, 
provided fhe live at fuch a place as N. and W. appoint. 
Baron pleaded, that fhe did not live at fuch a place as N. 
and W. appointed. Plaintiff replies, that fhe was always 
ready to live at fuch a place, but that N. and W. appointed 
no place. . Defendant demurred, for that it was a con- 
dition precedent; but the plaintiff infifted it was only 
fubfequent, and fo become impoflible, N. being fince 
dead, and no place being appointed. Per cur. ‘The con- ; 
dition is fubfequent, the covenant being, in purfaance of 
a former abfolute agreement, to. pay fo much, and itis | 
like an affent of the husband, which is intended, till the i 
contrary appears. 3 Keb. 363. ” 5 

Where, on a feparation, lands are convey’d by the 
baron .in truft for the feme, Chancery will not bar the oS 
feme from /uing the baron in the truftee’s name, and a fur- _ 
render or releafe by thé baron fhall not be made ufe of. 
againft the feme. 2 Chan. Ca. 102. 

A woman living feparate from her *husband, and ha- 
ving a feparate maintenance, contracts debts. The cre- 
ditors, by a bill in this court, may follow the feparate 
maintenance. whilft it continues; but when that is deter- 
mined, and the husband dead, they cannot by a bill 
charge the jointure with the debts; by Lord Keeper 
North; and the rather, becaufe the executor of the huf- k 
band, who may have paid the debt, is no party. Vera. È 
326. ; 

Where the husband, during his cohabitation with the 
wife, makes her an allowance of fo much a year for her 
expences, if fhe out of her own good houfewifry faves any : 
thing out of it, this will be the husband’s eftate, and he 
fhall reap the benefit of his wife’s frugality, becaufe when - 
he agrees to allow her a certain fum yearly, the end of 
the agreement is, that fhe may be provided with clothes 
and other neceffaries, and whatfoever is faved out of this, 
redounds to the husband; ger Lord Keeper . Finch. 
Freem. Rep. 304. Pir 

A term was created on the marriage of Z. with B. for, 
raifing 200/, a year for pin-money, and in the fettlement 
A, covenanted for payment of it. There was an arrear 
of one year at A.’s, death, which was decreed, becaufe of 
the covenant to be charged on a truft-eftate fettled for 
payment of debts, it being in arrear for one year only 5 
Jecus had it been in arrear for feveral years. Chan. 
Prec. 26. : i 

The plaintiff’s relation (to whom he was heir) allow’d 
the wife pin-money, which being in arrear, he gave ber 
a note to this purpofe; I am indebted to my wife 100l. 
which became due to her fuch a day; after hy his will he 
makes provifion out of his lands for payment of all his debts, 
and all monies which be owed to any perfon in truft for his 
wife; and the queftion was, whether the 100 /. was to 
be paid within this trut; and my Lord Keeper decreed 
not; for in point of law it was no debt, becaufe a man 
cannot be indebted to his wife; and it was mot money 

due 



























~ XI. Of divorce, feparate maintenance, and pin-mioney. 

The feme, after divorce, fhall re-have the goods avbich 
joe had before marriage. Br.- Covertyre, pl. 82. 

But if he had given or fold them without collufion be- 
fore the divorce, there is no remedy ; but if by collufion, 
fhe may aver the collufion, and have detinue for the 
whole, -whereof the property may be known ; .and as for 
the reft, which.confifts of money, &¥c. the fhall fue in the 
fpiritual court. Br. Deraigument and Divorce, pl. 1. cites 
26, HUBs 

If a man is bound to feme fole, and after marries her, and 
after they are divorced, the obligation is revived. Br, Co- 
verture, pl. 82. Becaufe the divorce being a wincalo 
matrimonii, by reafon of fome prior impediment, as pre- 
contract, Fc. makes them never hufband and wife ab 
initio; but if the hufband had made a feoffment in fee of 
the lands of his wife, and then the divorce had been, that 
would have been a difcontinuance as well as if the huf- 
band had died, becaufe there the intereft of a third perfon 
had been concerned, but between the parties themfelves 

' it will have relation to deftroy the hufband’s title to the 
goods, and it proves no more than the common rule, viz. 
that relations will make a nullity between the parties 
themfelves, but not amongtt ftrangers. Lord Raym. Rep. 
S21 Hi. A E AET 

If a man gives lands in tail to baron and feme, and 

they have iffue, and after divorce is /ued, now they have 
only frank tenement; and the iffue fhall not inherit; for 
it was once poffible that their ifue might inherit. Br. 
Tail et dones, Se. pl. 9. 
_ If land be given in frankmarriage, and donees are di- 
vore’d, which of them firft moves for the divorce fhall 
lofe the land, per Shelly; but by Fitzherbert, the land 
fhall be divided between them. Cited Dyer 13. pl. 62. 
Trin. 28 Hen. &. 

If the baron and feme purchafe jointly and are diffifed, 
and the baron releafes, and after they are divorced, the 
feme fhall have the moiety; tho’ before the divorce they 
were no moieties ; for the divorce converts it into moie- 
ties. Br. Deraignment, pl. 18. cites 32 Hen. 8. 

Jf baron alien the avife’s land, and then there is a divorce 
caufa precontradus, or any other divorce which diffolves 
the marriage a vinculo matrimonii, the wife during the 
life of the baron may exter by ftatute 32 Hen. 8. Dyer 

13. pl. 61. 

But if after fuch alienation and divorce the baron dies, 
fhe is put to her cui in wita ante divortium; and yet the 
words of the ftatute are, that fuch alienation fhall be void, 
but this fhall be intended to toll the cui in vita. Mo. 
58. pl. 164. Pafch. 8 Eliz, Broughton v. Conway. 

After divorce the wife fhall have fuch goods as were 
hers before marriage, and are not fpent. D. 13. pl. 63. 
by Fitzherbert, and fays, that fo was the opinion of the 
court about the 26 Hen. 8. Kelw. 122. b. pl. 75. 

Divorce caufa adulterii of the husband ; afterwards the 
wife fues in the fpiritual court for a legacy; the executor 
pleads the releafe-of the baron ; the releafe binds the wife, 
for the wvinculum matrimonii continues. Cro. E. go8. 
Vide 1 Salk. 115. 

But Holt held, that if feme covert after divorce a menfa 
¿ES thoro, fues for a legacy, which, if recovered, comes 
to her husband, there the husband may releafe it, becaufe 
there is no alimony; and if he may releafe the duty, he 
may releafe the cofts. 1 Salk. 115. pl. 4. S. C. & 
S:: P; 

A divorce was a menfa &F thoto, and then the husband 
dies inteftate. The wife by bill pray’d affiftance as to 
dower and adminifration (it being granted to another) and 
difgribution. "The Matter of the Rolls bid her go to law 
to try if fhe was intitled to her dower, there being no 
impediment, and as to that difmiffed the bill; and as to 
the adminiftration, the granting that is in the ecclefiaftical 
court ; but the diftribution more properly belongs to this 
court; but fince in that court fhe is fuch a wife as zs zot 
intitled to adminiftration, he difmifs’d the bill as to diftri- 
bution too, and faid, if they could repeal that fentence, 
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due to any in traf for her. Hill. 1701. between Corn- 
wall and the earl of Montague. But guere ; for the tef- 
tator looked on this as a debt, and feems to intend to 
provide for it by his will. Abr. Eg. Ca. 66. 

Where the wife hath a feparate allowance made before 
marriage, and buys jewels with the money arifing thereout, 
they will not be affets liable to the husband’s debts. 
Chan. Prec. 295. 

Where there is a provifion for the wife’s feparate ufe 
Sor clothes, if the husband finds her clothes, this will bar the 
wife's claim; nor is it material whether the allowance be 
provided out of the eftate which was originally the huf- 
band’s, or out of what was her own eftate ; for in both 
cafes her zot having demanded it for feveral years together, 
fhall be conftrued a confent from her that he fhould receive it; 

Lord C. Macclesfield. 2 Wms’s Rep. 82, 84. 

So where çol. a year vas referved for cl thes and pri- 
wate expences, fecured by a term for years, and ten years 
after the husband died, and foon after the wife died; the 
executors in equity demanded s5o0o0/. for ten years arrear 
of this pin-money; but it appearing that the Ausband 
maintain’d her, and no fey that fhe ever demanded it, 
the claim was difallowed. 2 Wmss Rep. 341. 

As to execution where aétion is againft husband and 
wife, or for her contraét or tort, vide Black. Com. 3 V. 

14. 

‘ Where fhe is not anfwerable criminally, or for tort, 
&c. done by perfuafion or coercion of the husband, 
&ec. vide Black. Com. 4V.28. Et e contra, ib, 4V. 
29, 39. 

Prie wife’s jointure not forfeitable by the treafon of the 
husband ; tho’ her dowry is, per Stat. 5 6 Ed. 6. c. 
31. Black. Com, 4 V. 375. See title Warriage. 
- War, or Watr, (Lat. barra, andinFr. barre) Ina legal 
fenfe is a plea or peremptory exception of a defendant, 
fufficient to deftroy the plaintiff’s aétion. And it is di- 
vided into ar to common intendment, and dar {pecial ; 
bar temporary, and perpetual: bar to a common intend- 
ment is an ordinary or general bar, which ufually dif 
ableth the declaration of the plaintiff: bar /pecia/ is that 
which is more than ordinary, and falls out upon fome 
fpecial circumftance of the fact, as to the cafe in hand. 
Terms de Ley. Bar temporary is fagh a bar that is good 
for the prefent, but may afterwards fail: and bar perpe- 
tual is that which overthrows the aétion of the plaintiff 
forever. Plowd. 26. But a plea in bar, not giving a 
full anfwer to all the matter contained in the plaintiif’s 
declaration is not good. 1 Lill. Abr. 211. If one be 
barred by plea to the writ, or to the aétion of the writ, 
he may have the fame writ again, or his right a¢tion: 
but if the plea in bar be to the aétion itfelf, and the 

laintiff is barred by judgment, &c. it is a bar for ever 
in perfonal actions. 6 Rep. 7. Anda recovery in debt 
is a good bar to action on the cafe for the fame thing: 
alfo a recovery on affump/it in cafe, is a good bar in debt, 
&c. Cro. Fac. 110. 4 Rep. 94. 

- In all attions perfonal, as debt, account, &c. a bar 
is perpetual, and in fuch cafe the party hath no remedy, 
but by writ of error or attaint; but if a man is barred in 
a real action or judgment, yet he may have an action of 
as high a nature, becaufe it concerns his inheritance; as 
for inftance, if he is barred in a formedon in defcender, 
yet he may have a formedon in the remainder, &c. 6 
Rep. 7. It has been refolved, that a bar in any action 
real or perfonal by judgment upon demurrer, verdict, or 
confeffion, is a bar to that aétion, or any attion of the 
like nature for ever: but according to Pemberton Chief 
Juftice, this is to be underftood, when it doth appear 
that the evidence in one action would maintain the 
other; for otherwife the court fhall intend that the party 
hath miftaken his action. Skin. 57, 58. 

Bar to a common intent is good: and if an executor 
be fued for his teftator’s debt, and he pleadeth that he 


_had no goods left in his hands at the day the writ was 


taken out againft him, this is a good bar to a common 
intendment, till it is hewn that there are goods; but if 
the plaintiff can fhew by way of replication, that more 
goods have fallen into his hands fince that time, then, 
except the defendant alledge a better bar, he fhall be 


} 
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condemned in the aétion. Plowd. 26. 
Bro. tit. Barre. 

There is a bar material, and bar at large: bar mates 
rial may be alfo called {pecial bar; as when one, in flay 
of the plaintiff’s a€tion, pleadeth fome particular matter, 
wiz. a defcent from him that was owner of the land, © c: 
a feoffment made by the ancettor of the plaintiff, or the 
like: a bar at large is; when the defendant, by way of 
exception, doth not traverfe the plaintiffs title, by 
pleading, nor confefs, nor avoid it, but only makes to 
himfelf a title in his bar. Kitch. 68: 5 H.7. 29. 
This word bar is likewife ufed for the place where fer- 
jeants and counfellors at law ftana to plead the caufis in 
court ; and where prifoners are brought to anfwer their 
indiétments, &c. whence our lawyers, that are called to the 
bar, are termed barrifters, 24 H. 8. c. 24. 

As to the qualities of a plea, fee farther Black. Com. 
3 V. 308. 

Matter of law may be pleaded fpecially, tho’ it may 
be given in evidence on the general iffue. 5 Com. Dig. 
68. 2Vent.295. 1Salk.344. 2Mod.276. . Skin. 362. 

As to the words modo & forma in pleading, vide 2 dn 
derfon 182. Co. Lit. 281. § Com. Dig. 109. 

Farther concerning this head, fee #patement, Pétion, 
Judgment, Pleading, We. 

Warratter, Warrifter, (barraferius) Is a counfellor 
learned in the law, admitted to plead at the bar, and 
there to take upon him the protection and defence of 
clients. They are termed juri/confult?; and in other 
countries called /centiati in jure: and antiently bar= 
rifters at law were called apprentices of the law, in Lat. 
apprenticii juris nobiliores. Fortefc. The time before 
they ought to be called to the bar, by the antient orders, 
was eight years, now reduced to five; and the exercifes 
done by them (if they were not called ex gratia) were 
twelve grand moots performed in the inns ot Chancery in 
the time of the grand readings, and twenty-four petty moots 
in the term times, before the readers of the refpective inns : 
and a darrifer newly called is to attend the ix (or four) 
next long vacations the exercife of the houfe, vig. inLent 
and Summer, and is thereupon for thofe three (or two) 
years ftiled a vacation darriffer. Alfo they are called 
utter barriffers, i. e. pleaders ouffer the bar, to diftinguith 
them from benchers, or thofe that have been readers, who 
are fometimes admitted to plead within the bar, as the 
king, queen, or prince’s counfel are. Barri/fers, who 
conftantly attend the King’s Bench, Sc. are to have the 
privilege of being fued in tranfitory actions in the county 
of Middlefex. But it hath been queftioned, whether an 
action of debt doth lie for their fees; unlefs it be up- 
on fpecial retainer; for a counfellor’s fee is honorarium 
quiddam, not mervenarium, as that of an attorney or foli- 
citor. 2 Infl. 213, 214, Ge. Woods Inf. 448. 

Warratoz, or Warretoz, (Lat. barragator, Fr. barra- 
teur) A common mover of fuits and quarrels, either in 
courts, or elfewhere in the country, that is himfelf never 
quiet, but at variance with one or other. Lambert derives 
the word darretor from the Lat. balatro, a vile knave: but 
the proper derivation is from the Fr. barrateur, i.e. a de~ 
ceiver, and this agrees with the defcription of a common 
barretor in my Lord Coke’s Reports, wig. that he is a com- 
mon mover and maintainer of fuits in difturbance of the 
peace, and in taking and detaining the poffeffion of houfes 
and lands, or goods by falfe inventions, & c. And there- 
fore it was adjudged, that the indictment againft him 
ought to be in thefe words, wiz. That he is communis 
malefafor, calumniator SF feminator litium S difcordiarum 
inter vicinos Juos, EF pacis regis perturbator, Gc, And 
there it is faid that a common éarretor is the moft dan- 
gerous oppreffor in the law; for he oppreffeth the in- 
nocent by colour of law, which was made to protect 
them from oppreffion. 8 Rep. 37. No one can be a 
barretor in refpeét of one act only; for every indiétment 
for fuch crime muft charge the defendant with being 
communis barra@ator, and conclude contra pacem, Sc, 
And it hath been holden, that a-man fhall not be ads 
judged a éarretor for bringing any number of fuits in his 
own right, though they are vexatious, efpecially if there 
be any colour for them ; for if they prove falfe, he fhal 


Ti ` l pay 


Kitch. 215. 


D O AnS 


pay the defendant cofts. 1 Rol. Abr. 355. 3 Mod. 98. 
A barrifter at law entertaining a perfon in his houfe, and 
bringing feveral a€tions in his name, where nothing was 
due, was found guilty of barretry. 3 Mod. 97. An 
attorney is in no danger of being convicted of barretry, 
in refpe&t of his maintaining another in a groundlefs 
action, to the commencing whereof he was no way privy. 
Ibid. A common folicitor, who folicits fuits,; is a com- 
mon éarrefor, and may be indicted thereof, becaufe it is 
no profeffion in law. 1 Danv. Abr. 725. Barretors are 

unifhed by fine and imprifonment, bound to the good 
Pakarta, &c. And belonging to the profeffion of the 
law, they ought to be further punifhed by difability to 
practife. 34 Ed. 3. ¢.1. Hawk. P.C. 244. 


An indictment for barretry. 


South’ton, ff. HE jurors for our fovereign lord the king 

upon their oath prefent, that A.B. of, 
&c. in the Jaid county, yeoman, on the day, &c. in the year 
of the reign, &c. at H. in the faid county, was and yet is a 
common barretor, and continual difturber of the peace of our 
Said lord the king; and alfo on the day and year, and at the 
place abovementioned, was and ftill is a common and trouble- 
Some flanderer, railer, and Jower of difcord among his neigh- 
Sours, and that he bath procured and caufed divers fuits and 
quarrels then and there and elfewhere in the county aforefaid, 
among ft divers fubjeds of our lord the king, to the great 
contempt of our fovereign lord the king, and the bad example 
A other offenders, and againft the peace of our faid lord the 

ing, &¢. Vide Black: Com. 4V. 133. 


Warrel, (Sarillum) Isa meafure of wine, ale, oil, &c. 
Of wine it contains the eighth part of a tun, the fourth 
part of a pipe, and the moiety of a hogfhead; that is, 
thirty-one gallons and a half. 1 R. 3. c. 13. Of beer 
it contains -thirty-fix gallons; and of ale, ‘thirty-two 
gallons. Anno 23 H. 8. c. 4. and 12 Car. 2. c. 23. It 
is declared, that the aflife of herring barrels is thirty-two 
gallons wine meafure, containing in every barrel ufually a 
thoufand full herrings. Anno 13 El. c. 11. The eel 
barrel contains thirty gallons. 2 H. 6. c. 13. 

Warriers, (Fr. barrieres) Signifies that which the 
French call jeu de barres, i. e. palæfira, a martial exercife 
of men armed and fighting. together with fhort fwords, 
within certain bars or rails which feparated them from 
the fpettators ; it is now difufed herein England. There 
are likewife barrier towns, or places of defence on the 
frontiers of kingdoms. 

Warrolv, (from the Sax. dverg, a heap of earth) A 
large hillock or mount, raifed or caft up in many parts 
of England, which feem to have been a mark of the Ro- 
man fumuli, or fepulchres of the dead. The Sax. deora 
was commonly taken for a grove of trees on the top of a 
hill. Kennet?s Glof: . 

Warter, (from the Fr. daretre, circumvenire) Signifies 
in our books to exchange one commodity for another, or 
truck wares for wares. Anno 1 R. 3. c. 9. And the 
reafon may be, becaufe they that exchange in this man- 
ner do endeavour, for the moft part, one to over-reach 
and circumvent the other. 

Warton, Isa word ufed in Devonfbire, for the demefne 
lands of a manor ; fometimes the manor-houfe itfelf; and 
in fome places for out-houfes and fold-yards. In the Star. 
2 & 3 Ed. 6. c. 12. barton lands, and demefne lands, 
are ufed as /jnonyma’s. See Berton. 

Was Chevaliers, Low or inferior knights by tenure of 
a bare military fee, as diftinguifhed from bannerets, the 
chief or fuperior knights: hence we call our fimple 
knights, wiz. knights bachelors, das chevaliers. Ken- 
net’s Gloff. to Paroch. Antiq. 5 

Wate Court, (Fr. cour baffe) Is any inferior court, that 
is not of record, as the court baron, Wc. Kitch. fol. 


, 96. 
te Efate, (Fr. das efat) Is that efate which bafe 
tenants have in their lands. And da/e tenants, according 
to Lambert, are thofe who perform villainous fervices to 
their lords; Kitchen, fol. 41. makes da/e tenure and frank 
tenure to be contraries, and puts copyholders in the num- 
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ber of a/e tenants ; where it may be gathered that every | 
bafe tenant holds at the will of the lord: but there is 
a difference between a da/e efate and villenage; for to 
hold in. pure villenage is to do all that the lord will 
command him; and if a copyholder have but a bafe effate, 
he not holding by the performance of every command~ 
ment of his lord, cannot be faid to hold in villenage = 
and copyholders are by the cuiloms of manors, and con- 
tinuance of time, grown out of that extreme fervitude 
wherein they were firit created. 

wate Fee, Is a tenure in fee at the will of the lord, 
diftinguifhed from focage free tenure: but the Lord Coke 
fays, that bafe fee is what may be defeated by limitation, 
ór on entry, Sc. Co. Lit. 1,18. Bafa tenura, or baje 
tenure, was a holding by villenage, or other cuftomary 
fervice, oppofed to alta tenura, the higher tenure in capite 
or by military fervice, Se.——Manerium de Cheping Fa- 
rendon cum pertinentits eff de antiguo dominico corone domini 
regis, unde omnia predidia tenementa Junt parcella, & de 
bafa tenura ejufdem manerii. Coniuetad. Domus de Fa- 
rendon, MS. 44. 

Was Wille, The fuburbs or inferior town, as ufed in 
France. : ; 

Wafels, (4afelli) A kind of coin abolifhed by King 
Hen. 2. anno 1158. Holling foed’s Chron. p. 67- “ 

Watelard, or Wafillard, In the Stat 12 Rich. 2. c. 6. 
Signifies 2 weapon, which Mr. Speight, in his Expofition 
upon Chaucer, calls pugionem vel ficam, a poniard ; arrepto. 
bafillardo transfixit, Sc. Cum alio bafillardo penetravit 
latera ejus, Ge. Knighton, lib. 5. pag. 2731. s 

Watileus, A word mentioned in feveral of our hifte« 
rians fignifying King, and feems peculiar to the kings 
of England. Monafticen, tom. 1. p.65. Ego Edgar totius 
Anglia bafileus confirmavi.—In many places of the Moa 
nafticon this word occurs; and alfo in dugulphus, Malme/= 
bury, Mat. Paris, Hoveden, Se. n 

Wasket«Cenure of lands. See Caneftellus. 

Watnetum, A banet, or helmet. By Jngu. 22 Ed. 4. 
After the death of Laurence de Haftings, earl of Pembroke, 
it was found thus—Quod quidem manerium, (i. e. de Afton, 
Cantlore) per Je tenetur de domino rege in capite, per fer 
vitium inveniendi unum hominem peditem, cum arcu fine chorda, 
cum uno baineto, five cappa, per xl dies Jumptibus Juis prom 
priis quotiens fuerit guerra in Wallia. 

Wainet, A fkin with which the foldiers covered them- 
felves. Blount. 

Waltary, (bafardus) From the Brit. baftaerd, i. e. 
nothus or /purius, is one that is born of any woman not 
married, io that his father is not known by the order of 
law; and therefore is called filius populi, the child of the 
people. i 

If a woman be with child by a man, who afterwards 
marries her, and then the child is born, this child is no 
éafard: but if a man hath ifue by a woman before mar- 
riage, and after they marry, the ifue is a battard by our 
law ; but legitimate by the Civil law. 2 Jaf. 96, 97. 
If a man marries a woman grofly big with child by an- 
other, and within three days after fhe is delivered, in 
our law the iffueis no baftard. 1 Dany. Aér.729. And 
where a child is born within a day after marriage be- 
tween parties of full age, if there be no apparent impof- 
fibility that the husband fhould be the father of it, the 
child is no baftard, but fuppofed to be the child of the 
husband. 1 Rol. Abr. 358. But if the husband be but 
eight or nine years of age, or if he be within the age of 
fourteen, the iffue is a baftard: fo where a husband is 
gelt, or hath loft his genitals, &c. which fhews an im- 
poflibility to get’a child, the ifue of his wife, though 
born within marriage, isabaftard. 1Jn/?.244. 1 Dang, 
728. 

By the law of the land a perfon cannot be a baftard 
who is born after efpoufals, unlefs it be by fpecial matter. 
If a woman elope from her husband, fo as he be within 
the four feas, her iffue fhall not be a baftard by our laws 
though by the fpiritual law he fhall: but if the wife con- 
tinues in adultery and hath iffue, this is a baard in our 
law. 1 Danv. 730. By the Common law, if the huf- 
band be infra quatuor maria, fo that by intendment he 
may converfe with his wife, and the wife hath iffue, the 
child will not be a baftard: but he is a baftard er is 
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bork of a woman when her husband, at and from the time 
of the begetting to the birth, is extra quatuor maria. 1 
Infi. 244. 2 Salk. 483. Ifa woman hath ifue, the huf- 
band being over fea fo long before the birth of the iffue, 
which his wife hath in his abfence, that the ifue cannot 
be his, this is a daffard. 1 Danv. 729. {f the husband 
be only over in Jreland, it is otherwife. A divorce caufa 
precontradius, caufa affinitatis, caufa frigiditatis, ec. baf- 
tardifes the ifue; not for caufe fubfequent to the mar- 
riage: but if the man and woman continue husband and 
wife for all their lives, the iffue cannot be a dafard by 
divorce after their death. 1 Danv. 730. Where a wo- 
man, ‘on divorce a menfa a thoro, lives in adultery with 
another, her children by juch other are éa/fards; for children 
born in adultery, are born out of the limits of matrimony. 
Though if husband and wife confent to live feparate, the 
children born after fuch feparation fhall be taken to be 
legitimate, becaufe the accefs of the husband fhall be pre- 
fumed ; but if it be found there was no accefs, then they 
are baffards. 1 Salk. 122. 

But this non-accefs of the husband ought to be proved 
otherwife than upon the wife’s oath ; as in the following 
cafe: the defendant Reading was adjudged by an order 
of baftardy, to be the putative father of a baftard child, 
begotten of the wife of one Almont of Shelborn. The faid 
woman, on the appeal, gave evidence, that the faid 
Reading had carnal knowledge of her body in or about 
Auguft 1732, and feveral times fince; and that her huf- 
band had no accefs to her from May 1731, to the time 
of her examination in that court, being the 3d of Odober 
1733. and that the faid Reading was the father of the 
faid child. And the queftion on removal of the fame 
into the King’s Bench was, whether the wife in this cafe 
could be admitted as an evidence for or againft her huf- 
band, and to baftardize her own child. And the whole 
court were of opinion, that the wife could be a witnefs 
to no other faét but that of incontinence, and that this 
fhe muft be admitted to be a witnefs to from the neceflity 
of the thing: but not for the abfence of the husband ; 
which might properly be proved by other witnefles; and 
likened it to the cafe of hue and cry, where the perfon 
robbed fhall be admitted a witnefs of the fact of rob- 
bery, but not to prove any other matter relating thereto, 
as in what hundred the place was, and the like, becaufe 
that may be proved by others. 2 Sef? Ca. 175. 

A man who hath iffue a fon by a woman before mar- 
riage, and afterwards marries the fame woman, and hath 
ifue a fecond fon born after the marriage ; the. firft of 
thefe is termed in law a baffard eigne, and the fecond a 
mulier; by the common law, as hath been faid, fuch ba/- 
tard cigne is as incapable of inheriting, as if the father and 
mother had never married; but yet there is one cafe in 
which his ifue was let into the fucceflion, and that was 
by the confent of the lord and perfon legitimate ; asif 
upon the death of the father the 4affard eigne enters, and 
the mulier during his whole life never dilturbs him, he 
cannot upon the death of the baffard eigne enter upon his 
iffue. Lit. fe. 399. Co. Lit. 245. 

To exclude the mulier from the ibeneiice, there mutt 
not only be an uninterrupted poffeffion of the ba/tard eigne 
during his life, but a defcent to his iflue, Co. Lit. 244. 
1 Rel. Abr. 624. 

No man can baftardize another after his death, that was 
a mulier by the laws of holy church, and who carried the 
reputation of legitimate during his life; for a man mutt 
be baftardized by the rules of the Civil or Common law: 
by the rules of the Civil law, this perfon is by fuppofition 
legitimate ; and if the Common law be made the judge, 
he cannot be baftardized ; for it is a rule of Common law, 
that a perfonal defect dies with the perfon, and cannot 
after his death be objected to his fucceffor that reprefents 
him; and this rule of law was taken from the humanity 
of the ancients, which would not allow the calumny of 
the dead, as alfo from an important reafon of. conve- 
nience, for pedigrees are often derived through feveral 
perfons, concerning whom there remains little knowledge 
‘or remembrance of any thing, but only of their being; 


and therefore it were an eaty matter to throw on them | 


the afperfion of baftardy by any forged evidence, which 


cannot be confronted by oppofite proof; and fo it is fit 
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to limit 4 time in which all proofs of baftardy are to be 
difallowed. 7 Co. 44. Fenk. Rep. 268. 1 Brownl, 42: 
Co. Lit. 33..a. Lit. fe@. 399. Co. Lit. 245. 

Though this feems to be the doctrine of the old books; 
yet there is this modern cafe. An ejectment was brought 
by one Pride, againit the earls of Bath and- Mountague 3 
Pride made title as heir to George, duke of Albemarle, 
proving himfelf the fon of one who was brother to the 
duke, and that the duke died without ifue; the defen- 
dant gave evidence, that duke George had ifue duke 
Chriftepher, who conveyed to him ; plaintiff gave evis 
dence, that duke Chrifopher was a baftard, begotten of 
fuch a woman, who at the time of her marriage with 
the faid George, duke.of Albemarle, was married to an- 
other man, who was then, and yet living: upon which 
it was objected, that fincesluke George and this woman 
lived together as man and wife, and were now dead, the 
plaintiff could nct be admitted to baftardize the ifue; 
who was dead alfo ; and who, during his whole life, was 
reputed and taken to be the legitimate fon of the duke, 
and fo ftiled by the duke himfelf in his deed of fettle- 
ment, and in his will, his fon and heir; & guod juftum 
non eff aliquem poft mortem facere baftardum. The court 
held this true of fuch a baitard as is meant by Littleton, 
in his cafe of baffard eigne, and mulier puifne, that is, 
fuch a baftard as is born before the efpoufals of a father 
and mother, who may afterwards marry; and faid, the 
rule extended only to that cafe. 1 Salk. 120. Pride ve 
Earls of Bath, ce. 7 W. & M. 3 Lev. 410. S.C. 
Who tells us, that though the evidence was admitted by 
Holt, and Gil. Eyre, who were only in court, the jury 
were not fatisfied with it, and gave a verdict for the 
Earl of Bath. 

If a woman hath a child forty weeks and eight days 
after the death of her husband, it fhall be legitimate ; 
the law having appointed no exact certain time for birth 
of legitimate iffues. 1 Danv. 726. 2 Lill. Abr. 236. 
If a man or woman marry a fecond wife or husband, the 
firft being living, and have iffue by fuch fecond wife or 
husband, the iffue is a daffard. 39 Ed. 3. cap. 14, Ge 
Before the ftatute 2 & 3 Ed. 6. c. 21. One was adjudged 
a bajlard, Quia filius Jacerdotis. : 

Baftard is terminus a quo, he is the firt of his family ; 
for he hath no relation of which our law takes any no- 
tice; yet this muft be underftood as to civil purpofes, 
there being a relation as to moral purpofes ; for he cannot 
marry his own mother, or daffard fiter. 3 Salk. 66, 67- 

A baftard cannotinherit land as heir to his father ; nor 
can any perfon inherit lands as heir to him, but one that 
is heir of his body. Lit. Sec. 401. 

But though he cannot inherit any anceftor, yet when 
he hath gotten a name of reputation, he may purchafe by 
it; for all furnames were originally acquired by reputa- 
tion. George Shelly conveyed lands to the ufe of himfelf, 
the remainder to George Shelly his fon; whereas in truth 
George was born of one B. in matrimony of one C. yet 
was reputed the fon of George, and educated -by him; 
though the boy was but fix years old, it was ruled that he 
fhould take the remainder ; for having got by reputation 
the name of George Shelly, thefe words are a certain de- 
fignation of the perfon to take the remainder. But if a 
remainder be limited to the eldeft iffue of F. S. whether 
legitimate or illegitimate, and F. S. hath ifue a battard, 
he fhall not take this remainder; for it is not vefed iw 
J. S. as it was in the other cafe, but is in contingency, 
and the certain time is not defined when this contingency 
fhall happen ; for the baftard at his birth does not acquire 
the reputation of being the iflue of F. S. and fince the 
baftard, when firft in being, cannot take by virtue of 
this limitation, he can never take it; for he cannot be 
underftood to be the perfon defigned and marked out by 
thefe words, if after his birth it depends on the uncer- 
tainty of popular reputation, whether he fhould take the 
remainder or not; and fuch a defignation of the perfon as 
contains no certainty in itfelf, or no relation to any other 
certain matter that may reduce it to certainty, is a void 
limitation, Co. Lit. 3.4. 6 Co. 65. 1 New Abr. 309. 

But where a remainder is limited to the eldeft fon of 
Fane S. whether legitimate. or illegitimate, and fhe hath 
ifue, a baftard fhall take this remainder, becaufe he ac- 
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quires the denomination of her ifue by being born of her 
body; and fo it was never uncertain, who was defigned 
by this remainder. Noy 35. 

If parents are married, and afterwards divorced, this 
gives the iffue the reputation of children; and fo doth 
a fubfequent marriage of the parents. 6 Co. 65. Hughs 
Abr. 363. 

If a man, in confideration of natural affection and 
love, covenants to ftand feifed to the ufe of a baftard, 
this is not good ; for he is not de fanguine patris; but it 
is faid that a woman may give lands in trank-marriage 
with her baftard, becaufe he is of the blood of the mo- 
ther; but he hath no father, but from reputation only. 
Dyer 374- And. 79. 6 Co. 77. Noy 35. 

A court of equity will not fupply the want of a fur- 
render of a copyhold eftate, in favour of a battard, as it 
will for a legitimate child. Preced. Chan. 475. 

Baftardy, in relation to the feveral manners of its trial, 
is diftinguifhed into general and fpecial baftardy. Ge- 
neral battardy is the baftardy tried by the bifhop, which in 
it’s notion contains two things. 1f, It fhould not be a 
baftard made legitimate by a fubfequent marriage. 2dly, 
That it fhould be a point collateral to the original caufe 
of action. 13 Rol. Abr. 361. 

Formerly baftards had a way in fuch iffues to trick 
themfelves into legitimation, for they ufed to bring feigned 
actions, and get fuborned witneffes before the bifhop to 
prove their legitimation, and then got the certificate re- 
turned of record, and after that their legitimation could 
never be contefted ; for being returned of record as a point 
adjudged by its proper judges, and remaining among the 
memorials of the court, all perfons were concluded by it; 
but this created great inconveniencies, as it is taken no- 
tice of in the preamble of the 9 Hen. 6. cap. 11. in the 
cafe of feveral perfons of quality ; for the evidence of the 
contrary parties concerned were never heard at the trial, 
and yet their intereft was concluded: To remedy this 
inconvenience without altering the rules of law, it was 
enacted, that before any writ to the bifhop there fhould 
be a proclamation made in the fame court, and after that 
the iffue fhould be certified into Chancery, where pro- 
clamation fhould be made once in every month for three 
months, and then the Chancellor fhould certify to the 
court where the plea depends, and afterwards it fhall be 
again proclaimed in the fame court, that all that are con- 
cerned may go to the ordinary to make their allegations; 
and without thefe circumftances, any writ granted to the 
ordinary, and all proceedings thereupon, fhall be utterly 
void. 1 Rol. Abr. 361. 

If the ordinary certify or try baftardy without a writ 
from the King’s temporal courts, it is void; for the fpi- 
ritual jurifdiction within thefe kingdoms is derived from 
the King, and therefore it muft be exercifed in the 
manner the King hath appointed ; for it would be injurious 
if they fhould declare legitimation where the rights of in- 
heritance are fo nearly concerned, without any apparent 
neceffity. 1 Rol. Abr. 361. 

The certificate muft be under the feal of the ordinary, 
and not under the feal of the commiffary only, for the 
command is to the bifhop himfelf to certify, and there- 
fore the execution of the command muft appear to be by 
the bifhop in proper perfon. 1 Rell. Abr. 362. 

If a man be certified baftard, this binds perpetually, 
though the perfon fo adjudged a baftard is not party to 
the aGion, for all perfons are eftopped to {peak againft 
the memorial of any judicatory ; becaufe the act of the 
publick judicatory under which any perfon lives, is his 
own act; and were he not thus bound, there might be 
contradiction in certificates. 1 Rol. Abr. 362. 

If a man be certified baftard, that doth not bind a 
ftranger till returned of record, becaufe it is no judicial 
a&t till recorded in the place appointed to record fuch 
tranfactions, nor doth it bind the party to the action till 
judgment thereon, becaufe if he avoid the action he avoids 
all confequences of the action ; and therefore if the de- 
fendant be certified baftard by the ordinary, yet if the 
plaintiff be nonfuit they cannot go on to trial, and fo the 
bifhop’s certificate never appears of record, and therefore 
is not binding. 1 Rol, Abr. 362. 
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If a man be certified mulier, no man is eftopped te 


baftardize him, for though he may be a mulier by the 


Spiritual law, .yet he may be a baftard by our law; and 
therefore any man, notwithftanding the certificate, may 
plead the iffue of {pecial baftardy. 1 Rol. Abr. 362. 
Special baftardy, which is always tried by a jury in the 
temporal courts, is twofold: 1ft, Where the bailardy is 
the gift of the action, and the material part of the iffue. 
2dly, Where thofe are baftards by the Common law that 
are muliers by the Spiritual law, and fuch are thofe that 


are born before marriage, whofe parents afterwards inter- 


marry, and whofe marriage is admitted. 1 New Abr. ' 
314. 1 Inf. 134. 1 Rol. 367. Hob. 117. : 
If a man receives any temporal damage by being called 
a baftard, and brings his attion in the temporal courts, 
and the defendant juftifies that the plaintiff is a baftard, 
this muft be tried at Common law, and by writ to the 
bifhop ; for otherwife you fuppofe an action brought in a 
court which hath not a capacity to try the caufe of action. 
1 Brownl. 1. Hob. 179. Godel. 479. Co. Ent. 29. 

If it be found by an affife taken at large that a man is 
a baftard, the temporal courts are judges of it, for the 


jury cannot be eftopped to fpeak truth which may fall 
within their own knowledge, and what they find becomes 


the record of the temporal courts, and io within their, 
conuzance. Bro. Baftardy, 97. 

A baftard by the common law is made incapable of 
any ecclefiaftical benefice; for the facrameuts ought not to 
be committed to infamous perfons: and it is the law of 
nature, that a da/fard who is born out of lawful marriage, 
(unlefs there be fome particular law to the contrary) has , 
not any relation to his father, who begot him, but fhall 
rely on his mother, that bore him. Fortefcue 88, 89. 
By ftatute a woman with child of a bafard, muft be firt 
examined by a juftice of peace, and the fact of her be- 
ing with child proved by her oath, and then the juftice is 
to fend his warrant for the reputed father; when the 
party is brought before the juftice, he muft enter into a 
recognizance with fufficient fureties for his appearance at 
the next feffions, &c. and he may be continued on the 
recognifance till the woman is delivered of the child: 
after the child is born, two juftices (quorum unus) refiding 
neareft the place, are to examine the matter by witneffes, 
&c. and make their order for relief of the parifh from 
the dafard: and if the two juftices cannot agree, they 
may refer it to the feffions ; alfo the putative father may 
appeal from the order of the two jultices; or may give 
fecurity to the parih, &c. Stat, 18 Eliz.c.3. 3 Car... Cd. 
The two next juftices of peace (one being of the guorum) 
may make orders for punifhing the mother and father 
of a baffard child: and by order of the juftices, the 
churchwardens and overfeers of the poor may feize goods, 
and receive the annual rents of lands, &c. of the 
father and mother to difcharge the parifh sand juftices of 
the peace have power to commit lewd women having 
baftards to the houfe of correétion, for one year, Je. 
But perfons able to keep them, are not within the ftatute. 
Itis adjudged murder to conceal the death of a ba/fard 
child when born, unlefs there be proof to the contrary 
that it was ftill born. 18 Eliz. c. 3. 13 & 14 Car. z. 
CoB Der AF Res Ln, Cet Ast) A J Bes aon Gale a 

It hath been adjudged, that in order to conviéta wo- 
man by force of this laft ftatute, there is no need that the 
indiétment be drawn fpecially, or conclude againft the 
form of the ftatute ; for the ftatute doth not make a new 
offence; but only makes fuch concealment an undeniable 
evidence of murder. 2 Hawk. 438. 

Alfo, it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of fuch child 
within the ftatute, there is no need of any proof that the 
child was born alive, or that there were any figns of hurt 
upon the body, but it fhall be undeniably taken that the 
child was born alive, and murdered by the mother. 2 
Hawk. 438. 

But it hath been adjudged, that where a woman lay in) 
a chamber by herfelf, and went to bed without pain, and 
waked in the night, and knocked for help but could get - 
none, and was delivered of a child, and putit in a trunk, 
and did net difcover it till the following night, yet the 
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was not within the ftatute, becaufe fhe knocked for help. 
z Hawk. 438. 

Alfo, it hath been agreed, that if a woman confefs 

herfelf with child beforehand, and afterwards be furprized 

and delivered, no body being with her, fhe is not within 
the ftatute, becaufe there’was no intent of concealment, 
and therefore in fuch cafes it muft appear by figns of hurt 
upon the body, or fome other way, that the child was 
born alive. 2 Hawk. 438. . 

If a woman be with child, and any gives her a potion 
to deftroy the child within her, and fhe takes it, and it 
works fo ftrongly that it kills her, this is murder ; for it 
was not given to cure her of a difeafe, but unlawfully 
to deftroy the child within her; and therefore he that 
‘gives her a potion to this end, muft take the hazard, 
and if it kills the mother, it is murder. 1 Hal. H. 
‘4293 430. 

.. If a woman be quick or great with child, if the take, 
or any other give her any potion to make an abortion, or 
if a man {trike her, whereby the child within her is 
` killed, tho’ it be a great crime, yet it is not murder nor 
manflaughter by the law of England, becaufe it is not yet 
in rerum natura, nor can it legally be known, whether it 
were killed or not: fo it is, if after fuch child were born 
alive, and after die of the ftroke given to the mother, 
this is not homicide. 1 Hal. H. 433. Yet the offender 
-may be indicted for a mifdemeanor, at Common law. 

If a man procure a woman with child to deftroy her 
infant when born, and the child is born, and the woman 
in purfuance of that procurement kill the infant ; this 
is murder in the mother, and the procurer is acceflary. 
i Hal. H. 433. 

» Ifawoman declares herfelf to be with child of a dafard, 

and on oath before a juftice charge any perfon with get- 
ting it; he may grant his warrant to apprehend the per- 
fon charged, and for bringing him before any juftice, 
&c. who may commit him to gaol or the houle of cor- 
rection, unlefs he give fecurity to indemnify the parith, 
or enter into recognizance with fureties to appear at the 
next quarter-Seffions, and perform fuch order as fhall 
be made purfuant to the ftatute 18 £/ix. But in cafe the 
woman fhalk die, or be married, or mifcarry, &c. or if 
no order is made in due time, the man fhall be difcharged: 
and no juftice may fend for, or compel any woman before 
fhe is delivered, and one month after, to anfwer quettions, 
Ec.’ Stat. 6 Geo. 2. c. 31. He that- gets a dafard in 
the hundred of Middleton, in the county.of Kent, forfeits 
all his goods and chattels to the king. MS. de Temp. 
Ed. 3. 

T one confpire to charge another to be the father 
of a baffard child, he may be indicted and punifhed with 
public whipping, Gc. It is only in the power of the 
king and parliament to make a da/fard legiumate. Dav. 
Rep. 37. See 13 Geo. 2. ¢. 29. 

Watlardy, (bafardia) Signifies a defect of birth, ob- 
jected to one born out of wedlock. Brad. lib. 5. c. 19. 
See Waftard. 

aBafkard-cigne, (Fr.) Is where the eldeft child of a 
perfon is a da/fard. See Wattard. 

Waton, (Fr.) a Staff, or club; and by our ftatutes it 
fignifies one of the warden of the //eer’s {ervants or officers 
who attend the king’s courts with a red ftaff for taking 
fuch into cuftody who are committed by the court. 1 R. 
Zraz g Beide. See Tipa 

Walus, Per bafum tolnetum capere, To take toll by 
frike; and not by heap; per ba/um, being oppofed to 
in cumulo vel cantello Tolnetus ad molendinum fit fecun- 
dum confuetudinem regni ; menfuree per quas tolnetus capi debet 
fint concordantes menjuris domini regis, S capiatur tolnetus 
per bafum, & nichil in cumulo vel cantello. Confuetud. 
Domus de Farendon, MS. f. 42. 

Watable Ground, Is taken for the land that lay be- 
tween England and Scotland, heretofore in queftion, when 
«they were diftin& kingdoms, to which it belong’d. Anno 
23 H. 8. c. 6. and 32 H. 8. cap. 6) It feems to mean, 
as if we fhould fay, litigious or debatable ground, i. e. 
Jand about which there is debate; and by that name 
Stene calls ground that is in controverfy. Camb. Britan. 
Tit. Cumberland. 
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Monafticon, Tom. 2. pag. 832. 
dini ip fius Willielmi cum batitoria & a gardino Juo ubique, 
Sie. 





Wath, (Lat. bathon, called by the britons badiza) Aas 
been termed the city of fickmen: it is a place of refort in 
Somerfetfoire famous for its medicinal waters. The chair- 
men are thereto be licenfed by the mayor and aldermen, 
for carrying perfons to and from the hot darhs, &c. under 
the penalty of 10s. by ftatute 7 Geo. 1. c. 19. And 
a publick 4o/pital or infirmary for poor is eftablifhed in 
the city of Bath, the governors whereof have power to 
hold all charities, &c. and appoint phyficians, furgeons 
and other officers: any perfons not able to have the be- 
nefit of the Bath waters, may be admitted into this hof- 
pital, their cafe being attefted by fome phyfician, and 
the poverty of the patients certified by the minifter and 
churchwardens of the place where they live, &c. Every 
perfon fo admitted, fhall have the ufe of the old hot- 
bath, and be entertained and relieved in the hofpital ; 
and when cured or difcharged, fuch perfons fhall be fup- 
plied with 3/. each, to defray the expence of removing 
them back to their parifhes, &c. Stat. 12 Geo. 2. c. 31. 


But fee 6 Geo. 3. for paving and lighting the ftreets of 
Bath. 


Watiteria, A. fulling mill. ’Tis mentioned in the 


Ufque ad ftagnum molen- 


Wattel, (Fr. dattaile) Signifies a trial by combat, 


which was anciently allowed of in our laws, where the de- 


fendant in appeal of murder or felony may fight with the 


appellant, and make proof thereby whether he be culpable 
or innocent of the crime. Glanv. Lib. 14. c. 1. When an 


appellee of felony wages dartel, he pleads that he is Not 


guilty, and that he is ready to defend the fame by his body, 


and then flings down his glove ; and if the appellant will 


join éattel he replies, That he is ready to make good his 
appeal by his body upon the body of the appellee, and 


takes up the glove: and then the appellee lays his right 
hand on the book, and with his left hand takes the ap- 
pellant by the right, and fwears thus: Hear this thou who 
calleft thyfelf John by the name of baptifm, that I who call 
myjelf Thomas by the name of baptifm, did nct felonicufly 
murder thy father W. by name, on the day and ‘year of, &C. 
at B. as you Jurmife, nor am any way guilty of the faid 


felony; Jo help me God. And then he fhail kils the book, 


and fay ; And this I will defend againft thee by my body, 
as this court foall award. ‘Chen the appellant lays his 
right hand on the book, and with his left hand takes the 
appellee by the right, and {wears to this efe&t : Hear this 
thou who calleft thyfelf Thomas by the name of bapti/m, that 
thou didft felonioufly on the day, and in the year, &c. at B. 
murder my father W. by name; Jo help me God. And then 
he thall kifs the book, and fay; dnd this I will prove 
againft thee by my body, as this court feall award. This 
being done, the court fhall appoint a day and place for 
the dati/e, and in the mean while the appellee fhall be 
kept in cuftody of the marfhal, and the appellant fhall 
find furetiesto be ready to fight at the time and place, 
unlefs he be an approver, in which cafe he fhall alfo be 
kept by the marfhal: and the night before the day of 
battle, both parties fhall be arraigned by the marthal, 
and {hall be brought into the field before the juitices of 
the court where the appeal is depending, at the riling of 
the fun, bare-headed and bare-lege’d from the knee down- 
wards, and bare in the arms to the elbows, armed only 
with battons an ell long, and four corner’d targets ; and 
before they engage, they fhall both make oath Tat they 
have neither eat nor drank, nor done any thing elfe by which 
the law of God may be deprefèd, and the law of the devil 
exalted: and then, after proclamation for filence under 
pain of imprifonment, they fhall begin the combat where- 
in if the appellee be fo far vanquifhed that he cannot or 
will not fight any loriger, he may be adjudged to be hang- 
ed immediately ; but if he can maintain the fight tll 
the ftars appear, he fhall have judgment to be quit of 
the appeal: and if the appellant becomes a crying 
coward, the appellee fhall recover his damages, and may 
plead his acquittal in bar of a fubfequent indi&ment or 
appeal ; and the appellant fhall for his perjury lofe his 
liberam legem. If an appellant becomes blind by the a& 
of God atter he has waged dartel, the court will difcharge 

Kk him 


him of the battel; and in fuch.cafe it is faid that the ap: 
pellee fhall.go free. This trial by battel is at the de- 
fendant’s choice; but if-the plaintiff be under an appa- 
rent difability of fighting, as under age, maimed, We. 
he may counterplead the wager of battel, and compel the 
defendant to put himself upon his country: alfo an 

plaintiff may counterplead a wager of battel, by alledg- 
ing fuch matters againit the defendant, as induce a violent 
prefumption of guilt; as in appeal of death, that he was 
found lying upon the deceafed with a bloody knife in his 


„ hand, Gc. for here’the law will not oblige the plaintiff 


to make:good his accufation in fo extraordinary a man- 
ner, when in all appearance he may prove it in the or- 
dinary way. tis a good counterplea of battel that the 


defendant ‘hath been indicted for the fame fact; when if 


appeal be brought, the defendant fhall not wage battel. 
And if a peer of the realm bring an appeal, the defen- 


dant fhall not be admitted to wage battel, by reafon of 


‘the dignity of the appellant. 2 Hawk. P. C.426, 427. 
This trial by battel is before the conftable and marfhal ; 
but with all its ceremonies is now difufed. See Glanv. 
lib..14. Bracon, lb. 3. ‘Britton, c. 22. Smith de Rep. 
Angl. lib. 2. Co. Lit. 294, Fe. Vide Trial dy Battel, 
deicribed Black. Com. 3.V. 339. Vide Combat. 
Wattetp, (from the Fr. batre, to ftrike, or Sax. batte, 
a club) Is an injury done toanotherin a violent manner ; 
as by ftriking or beating of aman, pufhing, jolting, filip- 
ing upon the nofe, éc. And it is alfo defined by oar 
law to be a trefpafs committed by one man upon another 
wi S armis O- contra pacem, Se. This offence is pu- 
nifhable by action and indiétment; on action for the in- 
jury at the fuit of the party, the defendant {hall render 
damages, &e. And on indictment at the fuit of the 
king, for a breach of the peace, he fhall be fined accord- 
ing to the heinoufnefs of the offence. Dalt, 282. 1 
Haw. P.C. 134. For here the perfon offending is 


fubject to a twofold punifhment, viz. a fine to the king, | 
and damages to the party; though it is ufual only to! 


bring an action fordamages, which in batteryand maihem 


the court may increafe u 
perfon. 


that in evidence upon Nor guilty to an indiétment: and 


-the record of the conviction of the offender by indictment | 
may, ferve afterwards for evidence ination of trefpafs | 


for the fame aflault and battery. Terms de Ley. 2 Roll. 


Abr. 546. By Holt Chief Juftice the leat ‘touching of 


another‘in anger is a battery: if two or more meet in a 


narrow paflage, and without any violence or defign of 


harm, the one touches the other gently, it will be no bat- 
tery : but if either of them ufe violence to force his way in 
a rude manner, or any ftruggle is made about the paflage 
‘to that degree as to do hurt, it will be a battery. Med. 
Caf. 149. . The beating of another, ima moderate man- 
ner, is lawful in fome cafes, as the -parent of his child, 
a matter his fervant, or apprentice, &c. See Afault. 

Watus, (Lat. from the Sax. bat) A boat, and dattellus 
a little boat—Conceffit etiam eidem Hugo Wake pro je & 
heared. Juis, quod prediaus abbas € Juccefores fui GB ec- 
clefia Jua de Croyland habeat tres battellos in Harnolt, Se. 
Chart. Ed. 1. 20 Julii 18 regni. Hence we have an old 
word bat/wain, for fuch as we now ‘call doat/wain of a 
Wartbella, (baubles) A word mentioned in Hoveden in 
R. 1. and fignifies jewels or precious ftones.—Tres partes 
thefauri fui F omnia baubella fua divifit. 

Waudebin, (aldicum, and baldekinum) Cloth of bau- 
dekin, or gold: it is faid to be the richeft cloth, now 
called brocade, made with gold and filk, or tiffue, upon 
which figures in filk, &c. were embroidered. Anno 4 
Hen. 8. c.'6. erat pannus auro rigidus, plumatogue opere in- 
tertextus: but fome writers account it only cloth of filk. 

aBatoap-Boufle, (lupanar, fornix) A houfeof ill fame, 
kept for the refort and commerce of lewd people of both 
fexes. The keeping of a dawdy-houfe comes under the 
cognizance of the temporal law, as a common nufance, 
not only in refpect of its endangering the public peace by 
srawing together diffolute and debauched perfons, and pro- 


houfe. Wood, 6.3. ¢- 3. 
call others to their ‘affiftance, enter bawdy-houfes, amd 


pon view of the record and the | 
2 Rol, Abr. 572. But aman may beat another | 
who firit affaults him, in his own defence, arid juftify in | 
an action by fpecial pleading, or that the battery was | 
©ccafioned by his own affault; or the defendant may give | 
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moting quarrels, but alfo in refpeét of its tendency te 
corrupt the manners of the people, by an open profeffion- 


of lewdnefs. 3 nf. 205. 1 Hawk. P.C. 196. Thote 
who keep bawdy-houfes are punithed with fine and impri- 
fonment; and alfo fuch infamous punifhment, as pillory, 
ĉc. as the court in difcretion fhall inflict: and a lodger 
who keeps only a dingle room for the ufe of dawdry, is 
indictable forkeeping a bawdy-howfe. 1 Salk. 382. Per- 
fons reforting to a bawdy-hou/e, are punifhable, and they 
may be bound to the good behaviour, &c. But if one be 
indicted for keeping or frequenting adawdy-hou/e, it mutt 
be exprefly alledged to be fuch a 4ou/e, and that the party 
knew it; and not by fufpicion only. Pops. 208. A 
conftable, upon information, that a man and woman are 
gone to.a lewd Aou/e, or about to commit fornication or 
adultery, may, if he finds them together, carry them be- 
fore a juitice of peace without any warrant, and the juftice 
may bind them over to the feffions. Dalt, 214. Sed qu. 
unlefs he finds them in the at. 

It feems always to have been the better opinion, that a 
man may be bound to his good behaviour, for haunting 
bawdy-houfes with women of bad fame, as alfo for 
keeping bad women in his own houfe. 1 Hawk. 132. . 

But if a perfon is indiéted for frequenting a bawdy- 
hoafe, it muft appear, that he knew it to be fuch a 


houfe ; and it muft be exprefly alledged, that it is a 


bawdy-houfe, and not that it is fufpected to be fuch a 
Conftables in thefe cafes tay 


arreft the offenders fora breach of the peace: in London 
they may carry them to prifon; and by the cuftom of the 
city, whores and bawds may be carted. 3-Jn/?. 206. 

A wife may be-indi&ed together with ‘her husband, 
and condemned to the pillory with him for keeping a 
bawdy-houfe ; for this is an offence as to the government 
of the houfe; in which the wife has a principal fhares 
and alfo fuch an offence as may generally be prefumed 
to ‘be managed by the intrigues of her fex. 1 Hawk, 2. 

On an indi&ment for kéeping adiforderly houfe, a fe- 


male witnefs fwore, that fhe was a failor’s wife, and 


during her husband’s abfence out of the realm, fhe had 
often proftituted herfelf there: Lord Raymond faid it was 
an odious piece ‘of evidence, and ought not to be heard: 
Barlow's Fuftice, tit. Bawdy-hou/e. i 

But it is faid, a woman cannot be indicted for being a 
bawd generally; for that the bare folicitation of chaftity 
is not indittable. 1Hawk. 196. 1 Salk.382. 

It was always held infamous to keep a bawdy-honfes 


yet fome of our hiftorians mention bawdy-houfes publickly ~ 


allowed ‘here in former timés till the reign of Hen. 8. 
and affign the number to be eighteen thus allowed on 
the bank-fide in Southwark. 
Houfes. If two inhabitants, paying feot and lot, hall 
give notice to a conftable of any perfon keeping a 


bawdy-houfe, the conftable fhall go with them before — 
a juftice of peace, and ‘hall, (upon fuch inhabitants) 
making oath, that they believe the contents of fuch no- 


tice to be true, and entering into a recognizance of zo/, 


See Stews and Brothel- 





each, to give material evidence of the offence,) enter into 


a recognizance of 30/, to profecute with effect fuch per- 


fon for fuch offence at the next feffions ; the conftable "i 


fhall be paid his reafonable expences by the overfeers of 


the:poor, to be afcertained by two juftices; and if the — E 


offender be convicted, the overfeers fhall pay to the two 
inhabitants 10%. ‘each. Qn. the conftable’s entering into 


fuch recognizance as aforefaid, the juftice fhall bind over — 


the perfon accufed to the next feflions, and, if he fhall 
think proper, demand fecurity for fuch perfon’s good 
behaviour in the'mean time. A conftable neglecting his 
duty forfeits 20/. Any perfon appearing as mafter or 
miftrefs, or as having the care or management of any. 


bawdy-houfe, fall be deemed the keeper thereof, and — t; : 
liable to be punifhed as fuch. Stat. 25 Geo. 2. e, 36. 9 


Form of an indifment for keeping a bacwdy-howfe, 
WHE jurors, &e. That A.B. of, &c. the dayand 


year, &c. and at divers times before. and afterwards, ` : 
at H. in the county aforesaid, held and kept, and often made 
ues a 





uk of, and frill holds and keeps, &c. in bis benfe there, a 
common bawdy-houfe, entertainments for lechery and for- 
nication, and permits men and other Jufpecied perfons, and 
nor of good bebawiour or fame, carnally to lie with whores, 
to the great detriment of all the people of our fovereign lord 


the king there nearvdwelling, and to the ill example of all 
other offenders in Juch cafes, and againft the peace, &c. 


Wap, or pen, Is a pond-head made up of a great 
_ height, to keep in water for the fupply of a mill, Ge. 
fo that the wheel of the mill may be driven by the water 
coming thence, through a paffage or floodgate. A har- 
bour where fhips ride at fea, near fome port, is alfo called 
a bay: and this word is mentioned anno 27 Eliz. -¢. 19. 
MWeacon, (from the Sax. beacen, i.e. fignum) A fignal 
-well known ; being a fire maintained on fòme eminence 
hear the coafts of the fea, to prevent invafions, Gc. 4 
‘Inf. 148. 8>Eliz. c. 13. Hence beaconage (beacona- 
_ gium) money paid towards the maintenance of beatons : 
and we ftill ufe the word beckon to give notice unto. 
See Stat. 5 Hen. 4. Ec. The king hath an exelufive 
ower by commiffion, under the Great Seal, to appoint 
them, Black. Com. 1 V. 265. They ate ufually vetted 
by letters patent in the ‘office of Lord High Admiral. 
Ib. See the power given to the Trinity Houjfe, per Stat. 
8 Bhz. c. 13. 

Wead, or bede, (Sax. bead, oratio) A prayers fo that 
to fay over beads, is to fay ‘ovet one’s prayers. They 
were moft in ufe before printing, when poor perfons ‘could 
not go to the charge of a manuftript bodk : though they 
are ftill ufed in many parts of the world, where the Ro- 
man Catholic religion prevails. They are not allowed 
to be brought into England, or ‘any fuperflitious thing's, 

„to'be ufed here, under ‘the penalty of a premiinire, by 
Stat. 13 Eliz. c. 2. 
‘Beam, Is that part of the head of 'a ftag where the 
“horns grow, from the Sax. ‘eam, i.e. arbor’; becaule 
they grow out of the head as branches out of ‘a tree. 
Bram is likewife ufed for a common balance of weights in 
‘cities and towns.. Stat. 13 Ed. 1. 

Weams and Wallance, for weighing goods and mer- 
chandize in the city of London. See Tonage. 

Wearers, Signifies fuch as bear down ‘or oppréfs others, 
and is faid to be all one with maintainers.—Juttices ‘of 
affife fhall inquire of, hear, and determine maintenors, 

“bearers, and confpirators, &¥c. Stat. 4 Ed. 3. c. 11. 

Weatks of chafe (fere campeftres) Are five, wig. the 
“buck, doe, fox, marten, and roe. Manw. part 1. pag. 
342. Beals of the foret (fere Silveftres) otherwife called 
beafis Of venary, are the hart, hind, boar, and wolf. 
Ibid. par.2.c.4. Beats and fowls of the warren, ate the 
hare, coney, pheafant, and partridge. Ibid. Reg. Orig. 
95,96. Je. Co. Lit. 233. 

“Weau-pleaver, (pulchre placitando, Fr. beauplaider, i.e. 
to plead fairly) Is a writ upon the ftatute of Marlbridge, 
52 Hen. 3. c. 11. whereby it is enacted, That neither in 
‘the circuit of juftices, nor in counties, hundreds, or 
courts-baron, any fines fhall be taken ‘for far pleading, 
viz. for not pleading fairly or aptly to the purpofe; upon 
‘which ftatute this writ was ordained, direéted to the theriff, 

` bailiff, or him who fhall deinand fuch fine, and itis a 
prohibition not to do it; whereupon an alias and pluries 
‘and attachment may behad, &c. New Nat. Br. 596, 597. 

_ And beau-pleader is as well in refpect of vicious pleadings, 
“as of the fair pleading, by way ofamendment. 2 In/?. 122. 

Wedel, (dedellus, Sax. bydel) A cryer or meflenger of 
“acouft, that cites men to appear and anfwer: and is an 
inferior officer of a parifh, or liberty, very well known in 
‘London, and the juburbs. ‘There are likewife univerfity 

‘bedels, and church bedels; now called fummoners and ap- 
/paritots: and Manvood in his Fore/? Laws, faith there are 
‘forett bedels, that make all manner of garnifiments for 
‘the courts of the foreft, and all proclamations, and ‘alfo 
execute the procefs of the foteft, like unto bailiffs errant 
of a,fheriff in his county. Edgarus interdicit omnibus 
‘minifiris, id eff witecomitibus, bedellis 9 bakwis, Sc. Ne 
introcant ‘fines &F limites didi marifci. Ingulph. Hitt. 





*Croyl. Sioe 
7 evitato, (bedelaria) Is the fame to a begel, as bai- 
| “Liwie'to a bailiff. Lit. lib. 3. cap. 5. ——Wiil. filius Ade 


2 


‘ing the mheafure for retailing ale and betr. 


renet bedelarium hundred: de Macclesfield, Fe. Ex Rot: 
Antiq. 

Wederepe, alias Biderépe, (Sax.) Is a fervice which cer- 
tain tenants were anciently bound to perform, wx. to 
reap their landlord’s corn at harveit; as fome yet are 
tied to give them one, two, or three days work, when 
commanded. This cuftomary fervice of inferior tenants 
was called in the Latin precaria, bedrepium, © ¢.— 
Debent venite in autumno ad precariam que wvocatur a le 
bederepe. Plac. in Craft. pur. 10H.3. Rot. 8. Surrey. 
See Matna Precaria. 

Werettweri, Thofe which we how call banditti; profli- 
gate and excommunicated perfons. The word is men- 
tioned in Mat. Parif. anno 1258. 

Weet, It is lawful to export beer, Sc. paying a cuf- 
tom duty. . Stat. 22 9'23 Car. 2. And fee 1 Will, & 
Mar, flat. 1. tap. 22. concerning the exportation of 
beer, as alfo the 11 & 12 Will. 3. cap. 15. for afcertain- 
And fee alfo 





Bleheufes and Wariorrs. 

wWBengars, Pretending to be blind, lame, &c. found 
begging in the ftreets, are to be removed by the cana- 
blés ; “and refufing to be removed, fhall be whipt, & e. 
Stat. 12 Aan. And our ftatutes have been formerly fo 
ftri&t for puvithing of beggars, that in the reign of King 
Hea. 8. a law was enacted, that fturdy beggars; convicted 
of a fecond offence, fhould be executed as felons: but this 
ftatute was afterwatds repealed. See Rogue. 

Webabviour of perfons. Vide Good Behaviour. 

Welge, The inhabitants of Somer/etfbire, Wiltfhire, and 
Hamp/bire. Blount. 

enefite, (eneficrum) Ts generally taken for any ec- 

clefiaftical living or promotion ; and benéfices are divided 
into eedive and donative : To alfo it is fed in the Canon 
law. 3 Inf. 155. Duarenus de Beneficis, Ib. i2: c. 3. 
All church preferments and dignities are benefices; but 
they muit be given for life, not for years, or at will. 
Déanéries, prebendaties, &c. ate benefices with cure of 
foals, tho’ not comprehended as fuch within the Szat. 27 
H. 8. ¢. 13. of tefidence: but according to a more dtriét 
and proper acceptation, benefices are only rectories, and 
vicarages, Be 

Péneficia were formerly portions of land, &c. given 
by lords to their followers for their maintenance; but 
afterwards, as thefe tenures became perpetual and here- 


‘ditary, they left their name of beneficia to the livings df 


the clergy, and retained to themfelves the name of feuds. 
And beneficium was an eftate in land at firft granted for life 
only, fo called, becaufe it was held ex. mero beneficio of thie 
donor; and the tenants were bound to {wear fealty to the 
lord, and to fetve him in the wars, thofe eftates being 
commonly given to military men: but atJength, -by the 
confent of the donor, or his heirs, they were continued fer 
the lives of the fons of the poffeffors, and by degrees paft 
into an inheritance: and fometimes fuch denefices were given 
to bifhops, and abbots, fubject to the like fervices, wiz. to 
provide men to ferve in the wars; and when they as well 
as the laity had obtained a property in thofe lands, they 
were called regalia when given by the king; and on the 
death of a bifhop, &c. returned’ to the king till another 
was chofen. Spel. of Feuds, c. 2. Blount, verb. Benet 
ficium. Lands were anciently held ix beneficio; and then 
granted iz alodium perpetuo jure, Ec. 

Under this head the following particulars are to be 
attended to, which include feveral requifites in order to 
conftitute a legal title to a benefice, as, 


I. Préfeatation, for which fee title #Sacfentations 
ll. Examination and refufal, &ci 


It is very well known, that in the firft fettlement of 
the church of England, the bifhops of the feveral diocefeés 
had them under their own immediate care; and that they 
had the clergy living in a community with them, whom 


they fent abroad to feveral parts of their diocefes, as they 


faw occafion to employ them; but that by degrees, they 
found å neceflity of fixing’ prefbyters within fuch a com- 
pafs, to attend upon the fervice of God amongft the in- 
habitants, and thofe precinéts; which are fince called pa- 
rifhes, were at firk much larger; that when lords of 

manors 
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manors were inclined to build churches for their own con- 
veniency, they found it neceflary to make fome endow- 
ments, to oblige thofe who officiated in their churches to 
a diligent attendance; that upon this, the feveral bifhops 
were very well content to let thofe patrons have the 
nomination of perfons to fuch churches, provided they 
were fatisfied of the fitnefs of thofe perfons, and that it 
were not deferred beyond fuch a limited time. So that 
the right of patronage is really but a limited truft; and 
the bifhops are ftill, in law, the judges of the fitnefs of 
the perfons to be employed in the feveral parts of their 
diocefes. But the patrons never had the abfolute difpofal 
of their benefices upon their own terms; but if they did 
not prefent fit perfons within the limited time, the care 
of the places did return to the bifhop, who was then to 
provide for them. 1 Szi/l. 309. 

And by the ftatute of Articuli Cleri, 9 Ed. 2. ft. 1. 
cap. 13. it is enaéted as followeth: <‘ It is defired,, that 
fpiritual perfons, whom our lord the king doth prefent 
unto benefices of the church (if the bifhop will not admit 
them, either for lack of learning, or for other caufe rea- 
fonable) may not be under the examination of lay perfons 
imthe cafes aforefaid, as it is now attempted, contrary 
to the decrees canonical; but that they may fue unto a 
fpiritual judge for remedy, as right fhall require. The 
anfwer: Of the ability of a parfon prefented unto a be- 
nefice of the church, the examination belongeth to a 
fpiritual judge; fo it hath been ufed heretofore, and fhall 
be hereafter,” 


As to caufes of refufal. sean 

The moft common and ordinary caufe of refufal is 
avant of learning. But there are alfo many other caufes 
for which a clerk prefented may lawfully be refufed ; as, 
if he be perjured before a lawful judge; or if he be an 
heretick or fchifmatick ; or irreligious; or (as is faid in 
the old books) if he is a baftard, and not difpenfed withal; 
or if he is within age ; or if he or his patron be excom- 
municated for the fpace of forty days; or if he be out- 
lawed; or guilty of forgery ; or hath committed fimony 
in the procuring of the prefentment he brings ; or of any 
other prefentment to a former benefice ; or hath committed 
manflaughter ; that is, if he be attainted thereof, and not 
pardoned ; and that it is faid, that the ordinary may re- 
fufe a clerk upon his own knowledge for an offence com- 
mitted by him, which is a good caufe of refufal, altho’ 
he be not convicted thereof by the law; and this fhall be 
tried by iffue, whether it be true or not: and generally, 
all fuch as are fufficient caufes of deprivation, are alfo 
fufficient caufes of refufal. Wat/. c. 20. 

If the clerk refufed be the prefentee of a bi/bop, or 
other ecclefiaftical patron, the ordinary is not bound to 
give notice of the refufal: or if he fhould do it, fuch 
patron can never revoke nor vary his prefentation, by 
prefenting one afterwards that is better qualified, without 
the ordinary s confent; the law fuppofing him that is a 
fpiritual perfon to be capable of chufing an able clerk: 
and fo lapfe may come upon him unavoidably, if the 
clerk firft prefented be juftly refufed. But if the clerk 
prefented be the prefentee of a Jay patron, and be refufed 
by the ordinary, the ordinary in moit cafes is bound to 
give notice to the patron of fuch refufal: for if in fuch 


cafe no notice is given, no lapfe can run, tho’ no other 


clerk be prefented ; nor if notice be given, unlefs upon 
trial the clerk was juftly refufed. But if a clerk be for 
good caufe refufed, and notice thereof be in due time and 
manner given to the patron, and no other clerk be pre- 
fented in time; lapfe doth run to. the ordinary. Wat/. 
(N f 

In the cafe of Hale and the bifhop of Exeter; M. 
3 Will. it was faid by the court, That if the ordinary 
refufe becaufe he is criminous, he need not give notice of 
the refufal; for the crime is as much in the cognizance of 
the patron as of the bifhop; but if he refufe becaufe il- 
literate, he muft give notice. 2 Salk. 539. 


Ill. Admiffion, for which fee title Zomiffion. 
IV. Inftitution or collation, for which fee titles Jufi= 
tution and Collation. 
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“ps 222. 


In other nations dexevolences are fometimes given to lords 


V. InduGion, and requifites after induciion. for which 
fee title Juduttion. 


And fee 1 Burn. Eccl. Law, p. 97. 
As to the origin of the term benefice, fee Black. Com. 


4 7. 106. 


Wenekcia primo Ecciefattica habendo, A writ di- - 


rected from the King to the Chancellor, to beitow the że- 
nefice that fhall fr/ fall in the King’s gift, above or under 
fuch a value, upon fuch a particular perfon. 


Reg. Orig. 


307: ' 

Wencfit of Clergp. See Clergy. 

UWenereth, An ancient fervice which the tenant ren- 
dered to his lord with his plough and cart. Lamb. Itin. 
Co. Lit. 86. 

Wenebolence, (benevolentia) Is ufed in the chronicles 
and ftatutes of this realm for a voluntary gratuity given by 
the fubjeéts to the king. Srow’s Annals, p. 701. And 


‘Stow faith, that it grew from Edward the Fourth’s cays: 


you may find it alfo anno 11 Hen. 7. c. 10. yiglded to that 
prince in regard of his great expences in wars, and other- ’ 


wife. 12 Rep. 119. And by a& of parliament, 13 Car. $ 
2. ¢. 4.-it was given to his majeity K. Char. 2. but with ' ` 
a provifo that it fhould not be drawn into future example: E 
fo thatall fupplies of this nature are now by way of taxes. i 


of the fee by their tenants, &e. 
Burg. p.134, 136... U5 

Wenevolentia Regis habenda, The form of purchafing 
the king’s pardon and favour, in ancient fines and fub- 
miffions, to be reftored to eftate, title, or place. —Thomas 
de St. Walerico dat regi mille marcas, pro habenda bene- 
volentia regis &F pro habendis terris Juis unde diffeifitus fuit. 
Paroch. Antiq. p. 172. 

Went, See 15 Geo. 2. c. 33. for planting the hills 
on the north-weft coat of the kingdom, with a certain 
rufh or fhrub, called far or dent, and the penalties of 
cutting or carrying the fame away. For the utility of 
this article, and how excellent a fodder it is in winter, a 
fee Di@ionary of Husbandry, tit. Bent, and Mills’s Huf- - 
bandry. Tis an article well worth attending to in, this 
country. ; 

Werbiage, (berbiagium) Nativi tenentes manerii de Ca- 
litoke reddunt per ann. de certo redditu vocat. berbiag. ad 
le Hokeday xix. s. MS. Survey of the Duchy of Cornwall. 

Werbicaria, A fheep down, or ground to feed fheep. 
Leg. Alfredi, c.9. Et quod de berbicaria, (ce. Monaj- 
ticon, tom. 1. p. 308. ‘ 

Wercaria, (berchery, from the Fr. bergerie) A fheep- 
fold, or other inclofure for the keeping of fheep: in 
Domefday it is written berguarium. 2 Inft. 476.—Manda- 
tum eft Roberto de Lexinton, quod abbati de Miraval faciat 
unam bercariam in pajffura de Fairfield ad oves fuas cuflo- 
dieadas. Clauf. 9 Hen. 3. m. 12. —— Dedi fexaginth — 
acras terre adunam bercariam faciendam. — Mon, Angl. 
tom. 2. p. 599. Bercarius is taken for a fhepherd: and’ 
bercaria is faid to be abbreviated from derdicaria, and 
berbex ; hence comes berbicus a ram, berbica, an ewe, 
caro berbicina, mutton. Cowel. ‘ 

Wercfcilarii: There were feven churchmen fo called, 
anciently belonging to the church of St. Jobn of Beverley. 
—Sed quia eorum turpe nomen berefellariorum patens rifué 
remancbat, dios feptem de cetero non berefellarios fed per/o- 
nas volumus nuncupari. Pat. 21 R. 2. par. 3. m. 10 per 
Infpex’. l ‘ 

Werefreit, Wercfreid, A large wooden tower. Simeon — 
Dunelm, Anno 1123. Res: 

Werghmatter, (from the Sax. berg a hill, mons, quafi 
matter of the mountains) Is a chief oificer among the Der- 
byfbire miners, who alfo executes the office of a coroner. 
—TFuratores dicunt, quod in principio quando mineratores vwe- 
niunt im campum mineras querentes, inventa minera, Ve- 
niunt ad ballivum, qui dicitur bergmayfter, et petunt ab 
eo duas metas, (Fc.—Efc. de An. 16 Ed. 1. num. 34e 
in Turri London. The Germans call a mountaineer, or — 
miner, a bergman. ER: 

Werghmorh, or Berghmote, Comes from the Sax. berge ` 
a hill, and gemote, an aflembly ; and is as much as to 
fay an aflembly or court upon a hill, which-is heldin — 
Derbyfbire, for deciding pleas and controverfies among the — 

miners, 


Cafan. de Confucts 










winers.—Furatores etiam dicunt quod tlacita del berghmoth 
debent teneri de tribus feptimanis in tres Jeptimanas Juper mi- 
neram de Pecco, Hic. 16 Ed. 1. And on this court of 
burghmote, Mr. Manlove, in his Treatife of the Cuitoms 
of the Miners, hath a copy of wer/es, with references to 
ftatutes, Sc. Vide Squire on thie Anglo-Saxon Govern- 
ment. 

Weria, berie, berry, A large open field; and thofe 
cities and towns in £agland which end with that word, 
are builtin plain and open placés, and do not derive their 
names from boroughs, as Sir Henry Spelman imagines: 
Moft of our gloflographers in the names of places have 
confounded the word éerie with that of bury and borough, 

` as if the appellative of ancient towns; whereas the true 
fenie of the word berie is a flat wide campain, as is proved 
from fufficient authorities by the learned Du Fre/ne, who 
obferves that Beria Sandi Edmundi, mentioned by Mat. 
Parif. Jub ann. 1174. is not to be taken for the town, 
but for the adjoining plain. 'To this may be added, that 
many flat and wide meads, and other open grounds, are 
called by the name of beries, and beryfields: the fpacious 
meadow between Oxford and Ifey was in the reign of king 
Athelfian called Bery. B. Twine, MS. As is now the 
largeit pafture ground in’ Quarendon in the county of 
Buckingham, known by the name of Beryfeld. And tho’ 
thefe meads have been interpreted demefne or manor 
meadows, yet they were truly any flat or open meadows, 
that lay adjoining to any vill or farm. 

Werra, A plain open heath. Berras affartare, to grub 
up fuch barren heaths. 

Wernet, Incendium, comes from the Sax. yran, to burn: 
it is one of thofe crimes which by the laws of Hen. 1. cap. 
15. emendari non poffunt. Sometimes it is ufed to fignify 
any capital offence. Leges Canuti apud Brempt. c. 90. 
Leg. Hen. i. ¢. 12, 47+ 

Werta, (Fr. ders) A limit or bound.—Pafuram duo- 
rum taurorum per totam berfam in forefta noftra de Chippen- 
ham, &c. Mon. Angl. tom. 2. pag. 210. A park pale. 
- Werfare, (Germ. berfen, to fhoot) Berfare in forefta 
mea ad tres arcus. Chart. Ranulf. Comit. Ceftr. ann. 
1218. vig. to hunt or fhoot with three arrows in my 
foreft. Berfarii were properly thofe that hunted the 
wolf. 

Werfelet, (ber/zletta) A hound. Ad berfandum in 
Sorefia cum novem arcubus E&F fex berfeletis. Chart. Rog. 
de Quincy. 

Werton, or Warton, (sertona) Is that part of a country 
farm where the barns and other inferior offices ftand, and 
wherein the cattle are foddered, and other bufinefs is ma- 
naged. See Clauf. 32 Ed. 1. m. 17. It alfo fignifieth a 
farm, diftin& from a manor: in fome parts of the weft of 
England they call a great farm a berton ; and a {mall farm 
a living. Bertonarii were fuch as we now call farmers 
or tenants of dertons; hufbandmen that held lands at the 
will of the lord.——Cum bertona, terris ÊS tenementis, 
qua bertonarii modo tenent ad voluntatem. Chart. Johan. 
Epifc. Exon. 24 Dec. Ann. 1337. 

Weretwicha, or Weriwica, Villages or hamlets belong- 
ing to fome town or manor. "This word often occurs 
in Domefday: iffe Junt berewiche ejufdem manerit. 

Weriwick, Merchandize carried into or brought out of 
Scotland, or the ifles thereof, fhall be brought firft to Ber- 
wick, on pain of forfeiture: and the merchants and free- 
men there fhall have the farm of the waters royal and 
fifhings within the feigniory. Stat. 22 Ed. 4. c.8. The 
liberties of Berwick are declared, by the Stat, 1 Fac. 1. 
c. 28. j 

By Stat. 20 Geo. 2. c. 42. fe&. 3. Wales and Berwick 
upon Tweed fhall be included in all a&s of parliament, 
wherein the kingdom of England, or that part of GREAT 
Britarn called England, fhall be mentioned. As to 

Berwick, vide Black. Com. 1 V. 98, Se. 

Werp, or Wurp, The vill or feat of habitation of a 
nobleman, a dwelling or manfion-houfe, being the chief 
of a manor; from the Sax. deorg, which fignifies a hill 

~ or caftle; for heretofore noblemens feats were caftles, fi- 
tuate on hills, of which we have {till fome remains. As 
in Herefordjhire, there are the beries of Stockton, Hope, Se. 
Tt was anciently taken for a fanctuary. 
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Welaile, (Fr: difayeul, proavus) The father of thé 
grandfather: and in the Common law it fignifies a writ 
that lies where the great grandfather was feifed the day 
that he died, of any lands or tenements in fee-fimple ; 
and after his death a itranger entereth the fame day upon 
him, and keeps out the heir: F.N. B. 222. Vide 
Booth on Real Aétions. 

Wefcha, (from the Fr. bercher, fodere; to dig) A fpade 
or fhovel. In communi paftura turbas, cum una fola 
befca fodier't & nihil dabunt. Prior. Lew. Cuftumar. de 
Hecham, pag. 15. Hence perhaps, una Befcata terra in- 
clufa—Mon. Ang. tom. 2. fol. 642. may fignify a piece 
of land ufually turned up with a {pade, as gardeners fit 
and prepare their grounds; or may be taken for as much 
land as one man can dig with a fpade in a day. 

Wetkials, (defiails) Beats or cattle of any fort; anno 
4 Ed. 3. c. 3. it is written defayle ; and is generally ufed 
for all kinds of cattle, though it has been reftrained to 
thofe purveyed for the king’s provifion. 12 Car. 2. 





Co he 
Wetaches, Laymen uing glebe lands, Parl. 14 
Ed. 2 


Weberches, Bed-works, or cuftomary fervices done at 
the bidding of the lord by his inferior tenants. Inter 
Jervitia cuftumaria tenentium in Blebury, de dominio abba- 
tis & conventus Reading predidius abbas habebit de 
eis duas precarias carrucarum per annum, que vocantur be- 








_verches, & cum qualibet carruca duos homines qualibet die ad 


prandium abbatis. Cartular. Rading. MS. f. 225. 

WBewared, An old Saxon word fignifying expended; 
for before the Britons and Saxons i plenty of money, 
they traded wholly in exchange of wares. 

Widale, or Widall, (precaria potaria; from the Sax. 
biddan, to pray or fupplicate) Is the invitation of friends 
to drink ale at the houfe of fome poor man, who thereby 
hopes a charitable contribution for his relief: it is ftill in 
ufe in the weft of England: and is mentioned 26 Hen, 8. 
c. 6. And fomething like this feems to be what we com- 
monly call hou/e-wvarming, when perfons are invited and 
vifited in this manner on their firft beginning houfe-keep- 
ing. 

Widding of the Weads, (bidding from the Sax. biddan) 
To pray or defire; and bead from the Sax. dead a prayer, 
was anciently a charge or warning given by the parifh 
prieft to his parifhioners at fome f{pecial times to come to 
prayers, either for the foul of fome friend departed, or 
upon fome other particular occafion, And at this day our 
minifters, on the Sunday preceding any feltival or holi- 
day in the following week, give notice of them, and de- 
fire and exhort their parifhioners to obferve them as they 
ought; which is requirrd by our canons. See Svat. 27 
Hen. 8. c. 26. 

Widentes, Two yearlings, or theep of the fecond year. 
—Will. Long fpe A. D. 1234. granted to the prior and ca- 
nons of Burceffer, pafturam ad quinquaginta, bidentes, cum 
dominicis bidentibus mets ibidem pafcendis. Paroch. Antiq: 

n20: 
P Widuana, A fafting for the fpace of two days. 
Weft. p. 135. 2 i 

Wiga, bigata, A cart or chariot drawn with two 
horfes, coupled fide to fide ; but it is faid to be properly 
a cart with two wheels, fometimes drawn by one horfe ; 
and in our ancient records it is ufed for any cart, wain or 
waggon. Et quod eant cum bigis & carris cum ceteris 
phaleris fuper tenementum fuum, Sc. Mon. Angl. tom. 2. 
fol. 256. 

Wigamus, Is a perfon that hath married two or more 
wives, fucceflively after each other, or a widow ; for the 
canonifts account a man that hath married a widow, to have 
been twice married. It is mentioned in the ftatutes 18 
Ede 30,6. 2- 4b Lda On c12. And 2: def. 273. 

Wigamy, (bigamia) Signifies a double marriage, or 
marriage of two wives ; it is ufed in our law, for an im» 
pediment to be a clerk, by reafon he hath been twice mar- 
ried. 4 Ed. 1. c. 5. Which feems to be grounded upon 
the words of St. Paul to Timothy, epiff. 1. cap. 5. verf 2s 
Oportet ergo epifcopum irreprehenfibilem eff? F unius uxoris 
virum: upon which it is faid the canonifts have founded 
their doétrine, that he that hath been twice married, may 

Ll not 


Matt. 





Bet eh 


not be a clerk; fo that they do not only exclude fuch from 
holy orders, but alfo deny them all privileges that belong 
to clerks: but this law is abolifhed by 1 Fd. 6. and fee the 
Stat. 18 Eliz. cap.7. The ftatute called the Statute de 
Bigamis, is the 4 Ed. 1. and the 1 Fac. 1. c. 11. calls it 
bigamy, where a perfon marries the fecond wife, &ec. the 
firit being living, which is felony; but this is properly 
polygamy, and not bigamy, which laft is not where a perfon 
hath two wives together, but where he hath two wives one 
after another. 2 Inf. 273. 

There is a provifo in the 1 Fac. 1. ¢.,11. that the faid fta- 
tute fhall not extend to any perfon or perfons, who {hall 
be at the time of fuch ntarriage divorced by a fentence in 
the ecclefiaftical court declared to be void and of no 
effect ; nor to any perfon or perfons, for or by reafon of 
any former marriage had or made within age of confent. 

According to the conftruction of this provifion, divorces 
a menfa et thoro, caufa adulterii and fevitie are within the 
exception in the ftatute, though the word /eparamus, and 
not d:vortiamus, be made ufe of in the fentence; for 
the ftatute being penal, fhall be conftrued faveurably ; 
and fuch feparations are taken for divorces in common 
underftanding. 1 Hawk. P. C. 111. 3 Inf, 89. H.P.C. 
122. Kel.27. Cro. Car. 461. 

It has been held likewife with refpect to the confent of 
parties. If one of the parties only were under the age 
of confent at the time of fuch marriage, the exception 
extends as well to the party above the age of confent, as 
to the other ; becaufe the power of difagreeing was equal 
on both fides. Vide on this fubject Black. Com. 4 V. 
163. 

Wigot, Is a compound of feveral old Engli words, 
and fignifies an obftinate perfon; or one that is wedded 
to an opinion, in matters of religion, &c. It is recorded 
that when Rollo the firft duke of Normandy, refufed to kifs 
the King’s foot, unlefs he held it out to him, it being a 
ceremony required in token of fubjection for that duke- 
dom, with which the King invefted him; thofe who were 
prefent taking notice of the duke’s refufal, advifed him 
to comply with the King’s defire, who anfwered them xe 
Je bigot; whereupon he was in derifion called bigot, and 
the Normans are {o called to this day, 

Witagines, (Lat.) Bilaws of corporations, &c 
By-Laws. 

Wilanciis deferendis, A writ directed to a corporation, 
for the carrying of weights to fuch a haven, there to weigh 
the wool that perfons by our ancient laws were licenfed to 
tranfport. Reg. Orig. 270. 

¢Wilinguis, Signifies generally a double tongued man; 
or one that can fpeak two languages: but it is ufed in our 
Jaw for a jury that paffeth between an Englifhman and a 
foreigner, whereof part ought to be Englifh, and part 
ftrangers. ‘Though this is properly a jury de medietate 
linguæ. 28 Ed. 3. c. 13. 

Will, (illa) Is diverfly ufed: in law proceedings, 
it is a declaration in writing, exprefling either the 
wrong the complainant hath fuffered by the party com- 
plained of, or elfe fome fault committed againft fome 
law or ftatute of the realm: and this 4/// is fometimes 
addreffed to the Lord Chancellor of England, efpecially 
for unconfcionable wrongs done to the complainant ; 
and fometimes to others having jurifdiction, according as 
the law direéts. It contains the fact complained of, the 
damage thereby fuftained, and petition of procefs againift 
the defendant for redrefs; and it is made ufe of as well 
in criminal as civil matters. In criminal cafes, when a 
grand jury upon a prefentment or indictment find the 
fame to be true, they indorfe on it di//a vera; and there- 
upon the offender is faid to ftand indicted of the crime, 
and is bound to make anfwer unto it: and if the crime 
touch the life of the perfon indiéted, it is then referred 
to the jury of life and death, wig. the petty jury, by 
whom if he be found guilty, then he fhall ftand convicted 
of the crime, and is by the judge condemned to death. 
Terms de Ley 86. 3 Infi. 30. See Lgnoramus and In- 
aifiment. 

Bill is alfo a common engagement for money given by 
one man to another; being fometimes with a penalty, 
called penal bill, and fometimes without a penalty, though 
the latter is moft frequently ufed. By a bill we ordinarily 


See 
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underitand a fingle bond, without a condition; and if 
was formerly all one with an obligation, fave only it’s 
being called a 4i/? when in Enxgli/o, and an obligation 
when in Latin. Weft. Symbol. lib. 2. fect. 146. A bill 
has been defined to be a writing, wherein one man is 
bound to another, to pay a fum of money on a day that 
is future, or prefently on demand, according to the agree- 
ment of the parties at the time it is entered into,. and 
the dealings between them and it is divided into feverak 
forts, as a bill that is fingle, a hill that is penal, Fe. 
Where therevis a 4:/] of 100/. to be paid on demand, it 
is a duty prefently, and there needs no actual demand. 
Cro. Eliz. 548. Anda fingle obligation or 4;//, upon 
the fealing and delivery, is debitum in prafenti, though 
Joluendum in futuro. On a collateral promife to pay mo- 
ney on demand, there muft be a {pecial demand; but be- 
tween the parties it is a debt, and faid to be fufficiently 
demanded by the action: it is otherwife where the mo- 
ney is to be paid to a third perfon; or where there is a 
penalty. 3 Keb. 176. Ifa perfon acknowledge himfelf 
by ¿ll obligatory to be indebted to another in the fum 
of so/, and by the fame 4/// binds him and his heirs in 
1oo/, and fays not to whom he is bound, it hall be 
intended he is bound to the perfon to whom the 47/2 is 
made. Roll. Abr. 148. A 4ill obligatory written in a 
book, with the party’s hand and feal to it, is good. Cro. 
Eliz. 613. And if aman makes a 47// thus: I do owe 
and promife to pay to A. B. 501. &c. for payment thereof, 
I bind myfelf to C. D. Se. another perfon ; it is good by 
the words of the firft part, and the words obligatory to 
another perfon are void. A man fays by his deed: 
Memorandum, That I A. B. have received of C.D. the 
Jum of 201, which I promife to pay to E. F. In witnefs 
whereof I have hereunto fet my feal, &c. Or if the bill 
be, I foall pay to C. D. 201. Ln witnefs, &c. and the 


fame be fealed : or if it runs as follows, J owe toC.D.20l. - 


tobe paidat, &c. Or, I had of C.D. 201. &c. to Be 
repaid him again: Or, I A.B. do bind myfelf to C.D, 
that he fhall receive zol, &c. All thefe are faid to be 
obligatory, 2 Rol. 146. 22 E. 4. ¢ 22. 

Now bonds, éc. are to be on itamped paper, &e, 


Form of a fingle Bill for Money. 


NOW all men dy thefe prefents, That I A.B. of, &e. 

do owe and am indebted to C. D. of, &c. the Jum of 
Tifty pounds of lawful money of Great Britain, which I pro- 
mife to pay unto the faid C. D. his executors, adminiftrators 
or affigns, at and upon the firft day of October next enfuing 
the date of thefe prefents. In witnels whereof I have here- 
unto fet my hand and feal the 10th day of Auguit, Anno 
Domini 1770: 


A Penal Bill for Payment of Money. 


NOW all men dy thefe prefents, That I A. B. of, &e. 
do owe unto C. D. of, &c. the Jum of one hundred 
pounds of lawful money of Great Britain, to be paid unto the 
Jaid C. D. his executors, adminiftrators or a igns, on, &e. 


‘next enfuing the date hereof; for which payment well and 


truly to be made, I bind myfelf, my heirs, executors, and 
adminiftrators, to the faid C.D. his executors, adminiffrators 
and alfigns in two hundred pounds of like lawful money firmly 
by thefe prefents. In witnefs, Se. 


Will of Exceptions, Vide Bath, Ni. pri. 295. Black. 
Com. 3 V. 372. 

Exception to cbinence, Sc. At Common law a 
writ of error lay for an error in law, apparent in the 
record, or for error in fact, where either party died 
before judgment ; yet it lay not for an error in law not 
appearing in the record; and therefore, where the plain- 
tiff or démandant, tenant or defendant, alledged any thing 
ore tenus, which was over-ruled by the judge, this could 
not be afligned for error, not appearing within the re- 
cord, nor being an error in fact, but in law; and fo 
the party grieved was without remedy. 
And therefore, f 

By the ftatute of Wem. 2. ‘‘ When one impleaded 
before any of the juftices, alledges an exception, praying 


they 
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they will allow it, and if they will not, if he that al- 
Iedges the exception writes the fame, and requires the 
juitices will put to their feals, the juftices thall fo do; 
and if one will not another fhall; and if, upon com- 
plaint made of the juitice, the King caufe the record 
to come before him, and the exception be not found in 
the roll, and the plaintiff thew the written exception, 
with the feal of the juftice thereto put, the juftice fhall 
be commanded to appear at a certain day, either to con- 
fefs or deny his feal, and if he cannot deny his feal, they 
fhall proceed to judgment according to the exception, as 
it ought to be allowed or difallowed.” 

This ftatute extends to the plaintiff as well as defen- 
dant, alfo to him who comes iz loco tenentis, as one that 
prays to be received, or the vouchee; and in all actions 
whether real, perfonal, or mixt. 2 Inf. 427. 

The ftatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be received, oyer of re- 
cords and deeds, &c. alfo to challenges of jurors, and 
any material evidence offered and over-ruled. 2 Jn/, 
427. Dyer 231. pl. 3. Raym. 486. 

The exceptions ought to be put in writing /edente curia, 

. in the prefence of the judge who tried the caufe, and 
figned by the counfel on each fide ; and then the bill muft 
be drawn up and tendered to the judge that tried the caufe 
to be fealed by him; and when figned, there goes out a 
Jire facias to the fame judge ad copnofcendum fcriptum, and 
that is made part of the record, and the return of the 
judge with the bill itfelf, muft be entered on the iffue- 
roll; and if a writ of error be brought, it is to be returned 
as part of the record. 1 Nel. Abr. 373. If a bill of 
exceptions is drawn up, and tendered to the judge for feal- 
ing, and he refufes to do it, on petition to the Lord 
Chancellor, he will grant a writ for that purpofe. 

If one of the juftices fets his feal to the bill, it is fuf- 

_ ficient; but if they all refufe, it is a contempt in them 
all; for which the party grieved may have a writ groun- 
ded upon the ftatute, commanding them to put their 
feals, e. 2 Inf. 427. Raym. 182. S. P. 2 Lev. 
23E P, 

Although no time be appointed by this a& when the 
juftices fhall put their feals, the party muft pray the fame 
before judgment; but if they deny it, then may they 
be commanded after judgment to put their feals, and 
then the putting of their feals after judgment fhall be 
fufficient. 2 Inf. 427. 

When a. bill of exceptions is allowed, the court will 
not fuffer the party to move any thing in arreft of judg- 
ment on the point on which the bill of exceptions was 
allowed ; for his proper redrefs is by writ of error, and 
it is prefumed, that the court was fatisfied in the point 
when the party tendred his bill of exceptions. 1 Vent. 
366, 367. 2 Lev. 237. 2 Jones 117. 
` Thefe bills of exception, are to be brought before a 
verdiét given, and extend only to civil a€tions, not to 
criminal, Sid. 85. 1 Salk. 288. 

Witt of Exchange, Is in general an order for the pay- 
ment of money to fome perfon or to his order, equivalent 
to the fum which the drawer hath received. Of thefe 
there are different kinds, it will -be proper therefore to 
confider, 


I. The nature of bills of exchange and negotiable notes, 
and what fhall be fo deemed. 

H. of the different kinds of bills of exchange, and nego- 

` tiable notes; wherein 1. Of foreign bills. 2. Of in- 
land bills. 3. Of promiffory and negotiable notes. 

MI. Of the acceptance. 

IV. Of the proteft. 

V. Of the indorfement. 

VI. Who fhall be liable to payment, and to whom, and 
therein of Juing the drawer, indorfer, or acceptor. 

VIL. Of the ation and remedy, and manner of declaring 

__ and pleading, and of the evidence requifite. 

Vil. Of bills, loft, frolen or forged. 


_¥. As the cuftom of merchants hath eftablifhed thefe 
bills and notes, fo hath it prefcribed their form, and re- 

uired that the fame fhould be in writing, and drawn 
a the party, or thofe having legal authority from him ; 
and fuch drawing raifes a contract to pay the fame with- 
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out any exprefs promife. 3 New dér. 606. Carth. 510. 
Salk. 128. Starky v. Cheef/man. 

As to the form of the bill, it is faid, that the fame 
ftritnefs and nicety are not required in penning of bills 
current between merchant and merchant, as in deeds, 
wills, &c. On the other hand it- may happen, that a 
writing may have the form of a bill of exchange, and yet 
be otherwife. 3 New Abr. 606. Lucas 287. 

As if 4. draw a bill in this form; Sir, pray pay to H: 
19451. upon demand, out of the money belonging to the pro- 
prietors of the Devonthire mines, being part of the confide- 
ration-money for the purchafe of the manor of Welt-Buckland. 
This is no fuch bill of exchange as will intitle H. to an 
action againft the drawer on the cuftom of merchants ; 
for it is only a direétion or appointment to the cafhier to 
pay the money, and that out of a particular fund, and 
doth not anfwer the neceflity of trade, not being a ne- 
gotiable note, nor indorfible over; and charging the 
drawer on fuch a note, would be liable to this further in- 
conveniency, that hereby every one who gives his fteward 
an order or authority to pay money, might be charged 
for non-payment. Stran. $91. 3 Geo. 1. Fenney Ve 
Herle. L. Raym. 1361: 

So where a bill drawn by an officer upon his agent, 
requiring him to pay fo much out of his growing Jubfiftentes 
was held no bill of exchange, nor the drawer liable, though 
fuch bill was accepted; for it concerns neither trade nor 
credit; but is to be paid out of the growing fubfiftence of 
the drawer ; fo that if the party die, or the fund be taken 
away, the payment is to ceafe and determine. 3 New 
Abr. 606. 

Alfo it hath been refolved, that if 4. give a note, &c. 
to B, for the payment of a fum of money when he the 
faid 4. fhould marry fuch a one, B. cannot bring an 
action on fuch note, and declare as on a bill of exchange, 
fetting forth the cuftom of merchants, &c. for that in 
truth there is no fuch cuftom, being only an agreement 
founded ‘on a marriage brokage, and to pay money on a 
collateral contingency ; which contingency cannot be 
called trading, fo as to come within the cuftom of mer- 
chants. 4 Mod. 242. Comd. 227. S.C. Pearfon ver. 
Garret. 

The plaintiff declared upon the cuftom of merchants 
againft the defendants as acceptors of a bill of exchange, 
and the inftrument run in thefe words. 


Mefrs. Gilly and Co. 
Pray pay Mr. Richard Banbury one month after date 
two hundred pounds on account of freight of the Veale 
Galley, Edward Champion ; and this order fhall be your 


Sufficient difcharge for the fame. 
4 . : a J. Gibfon. 


Accepted for Leflet and Gilly at Leghorn, to pay as 
remitted from thence at ufance. ; 


March 18, 1748. H. Gilley. 


This was ruled to be a bill of exchange. Straz. 1211. 


Pay to me or my order fo much, is a bill of exchange 
if accepted; and this is the way to make a bill of ex- 
change without the intervention of a third perfon. 1 
Salk. 130. Trin. 2 Ann. B. R. Butler v. Crips. 

‘It hath been refolved, that a bill of exchange drawn . 
by a gentleman, who is no trader, fhall notwithftanding 
make him refponfible within the cuftom of merchants 3 
for otherwife perfons of diftinétion travelling abroad 
would fuffer in their credit ; and it might bring a general 
inconvenience on trade itfelf, when it came to be known 
to foreign merchants, that there were fome who, though 
they took upon themfelves to draw bills of exchange, yet 
were not liable to the payment thereof. Carth. 82. 1 
Show. 125.  Wéatherly ver. Sarsfield, Comb. 45. 152+ 
S. C. ill reported, 


Il. As to the different kinds of bills. 

It is to be obferved, 1. That the cuftom of merchants, 
in relation to foreign bills of exchange, feems to have 
prevailed time out of mind; and by this cuftom, if a 
merchant abroad draw a bill on a merchant here, or wice 
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werfa, requelting him to pay a certain fum of money, 
and the drawer fets his name to it; this amounts to a 
promife to pay, and fubjeéts him, though but a collateral 
engagement, to an ation on the non-payment. 1 Rol. 
Abr. 6. Cro. ‘Fac. 306. Cro. Car. 301. 

And if the drawer, or he on whom the bill is drawn, 
refufe to accept it, or having accepted it, refufe to pay it, 
the payee, or he in whofe favour it is drawn, may pro- 
tet it, and fhall recover againft the drawer, not only 
the principal fum, but likewife all intereft, cofts, and 
damages, by reafon of the proteft or refufal of accep- 
tance, or payment of the money. Cro. Car. 301. 

But though the cuftom of merchants, in relation to 
bills of exchange, be eftablifhed by the Common law, 


and fuch bills, being fecurities for money, are of great 


credit among them; yet they are not allowed to be fe- 


curities of as high a nature as bonds or fpecialties ; and 
therefore it hath been adjudged, that a bill of exchange 
is within the ftatute of limitations, and muft be fued for 


within fix years after it becomes payable. 


3 New Abr. 
602. Carth. 3. Renew v. Axton. 


Alfo a bill of exchange is to be confidered as a fimple 
contract debt, in a courfe of adminiftration, which an 
executor or an adminiftrator, cannot difcharge before 


debts by bond, without being guilty of a devafavit. 3 
New Abr. 602. 


So, if a merchant in London draw a bill of exchange 


on his correfpondent in Newcaftle, in favour of F. S. 


and the bill is refufed, and F. 8. dies inteftate, his admi- 
niftrator, on letters of adminiftration taken out in Dur- 
ham, cannot bring an action on the cuftom of merchants, 
againft the drawer, and lay the fame in Londons for that 


a bill of exchange is not equal to a bond or fpecialty, 


(which are the deceafed’s goods where they happen to be 
at his death), but is a fimple contract, which follows the 
perfon of the debtor, and makes dona notabilia where the 
debtor refides ; and therefore adminiftration ought to have 


been taken out in London. 


3 New Abr. 603. 
373. Yeoman v, Bradbaw. 


Comb. 392. S.-C. 


Carth. 


Alfo this cuftom fhall not prevail againft the privilege 
of infants, fo as to bind them; and accordingly it hath 
been adjudged, that if an infant draw a bill of exchange, 
infancy is a good plea in bar to an action brought againtt 
Williams v. Har- 


him. 
rifon. 


3 New Abr. 603. Carth. 160. 


Bills of exchange are ufually drawn payable on fight, 
fo many days after date, or at fingle, double or treble 
ufance ; and it is frequent to draw two or three, if abroad 
or to be fent abroad, for the fame fum, and of the fame 
date, for fear of lofs or mifcarriage, which carry a con- 
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dition with them that only one fhall be paid. 
Abr. 603. Molloy, b. 2. cap. 10. f. 10. 
An ufance is faid to be regularly a month. Molloy 277. 


1 Show. 317. But yet varies according to the cuitoms 
of particular countries, and therefore, where the plain- 


tiff declared on a bill of exchange drawn at dm/fferdam, 


payable at London, at tavo ufances, and did not fhew what 


the two ufances were, judgment was given for the de- 
fendant; 
úfanċčes which vary, being longer in one place than in 
another, 1 Salk. 131. Buckley ver. Cambell. 
fore, if there are three bills for the fame fum; and an 
aétion is brought on one of them, and the plaintiff declare, 
that the money ix billa predidta mentionat is not paid, this 
is fufficient without averring that it was not paid on the 
other bills, becaufe the fum is the fame in all the bills. 
Carth. 510. 1 Salk 130. adjudged. 

2. With regard to inland bills, 

Inland bills of exchange are thofe drawn by one mer- 
chant refiding in one part of the kingdom on another 
refiding in fome city or town within the fame kingdom ; 
and thefe alfo being found ufeful to trade and commerce, 
have been eftablifhed on the fame foot with foreign 
bills; but at Common law they differ from them in this, 
that there was no cuftom of protefting them, fo as to 
fubje& the drawer to intereft and damages in cafe of non- 
payment, as there was on foreign bills. 3 New Abr. 603. 
1 Salk. 131. Borough v. Perkins. 

To remedy this inconvenience it was enatted by the 
9 & 10 W. 3. c. 17. That bills of exchange drawn in 


England, Sc. of 5/. or upwards, payable at a certain 


for the court could not take notice of foreign 
There- 


per totam curiam. 
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number of days, &¥c. after acceptance, three days af- 
ter it is due may be proteited, and notice thereof muft 
be given in 14 days after the proteft. Provided that in 
cafe of bills loft or miflayed, drawer to give another. 

But this ftatute was defective, becaufe it could not 
operate, unlefs the party, on whom the bill was drawn, 
accepted it by under-writing the fame, which few or 
none cared todo. 3-New Abr. 604. 

To remedy which it was provided by 3 & 4 Ana. c. 9. 
that in cafe of party refufing to underwrite a bill of ex- 
change, fuch bill may be protefted for non-acceptance, 
And it is thereby farther provided that no acceptance of 
inland bills of exchange fhall be fufficient, unlefs the 
fame be underwritten, nor the drawer thereof liable to 
cofts, &c. And that no proteft fhall be neceffary for 
non-payment, unlefs the bill be drawn for zo/. orup- 
wards. It is thereby alfo enacted, that if any perfon 
accept any fuch bill of exchange in fatisfattion of any 
former debt, it fhall be efteemed full payment of fuch 
debt, if fuch perfon doth not take his due courfe to obtain 
payment thereof, by endeavouring to get the fame ac- 
cepted and paid, and make his proteft as aforefaid. - Pro- 
vided that nothing in the faid a& contained fhall extend 


to difcharge any remedy, that any perfon may have againt — 


the drawer, acceptor, or indorfer of fuch bill. 

A writ of error was brought on a judgment by ail dicit, 
in an aétion againft the drawer of an inland bill of ex- 
change, and it was objected that fince the a&t of 9 W. 3. 
no damage fhall be recovered againft the drawer upon a 
bill of exchange, without a proteft, and therefore the 
ation lies not, there being no protett. 

But by Holt C. J. the ftatute never intended to deftroy 
the aétion for want of a proteft, but only to deprive the 
party of recovering intereft and coft upon an inland bill 
againft the drawer, without notice of non-payment by 


proteit: for before the ftatute there was this difference 


between foreign and inland bills of exchange ; if a bilk 
was foreign, one could not refort to the drawer for non- 
acceptance or non-payment without a proteft, and rea- 
fonable notice thereof: But in cafe of an inland bill, 
there was no occafion for a proteft; but if any prejudice 
happened to the drawer, by the non-payment of the drawee, 
and that for want of notice of non-payment, which he to 
whom the bill is made ought to give, the drawer was not 


liable; and the word damages in the ftatute, was meant. 


only of damages that the party is at of being longer out 
of money by the non-payment of the drawer, than the 
tenor of the bill purported, and not of damages for the 
original debt : 
nefit of the drawer; for if any damages accrue to the 
drawer for want of a proteft, they fhall be borne by him 


to whom the bill is made ; and if no damages accrue to him, | 


then there is no harm done him ; ; and a proteft is only to 
give a formal notice, that the bill is not accepted, or is 
accepted and not paid; and if in fuch cafe the damage 
fuftained by the drawer, by his delay, amount to the value 
of the bill, there fhall be no recovery; but otherwife he 
ought not to lofe his debt ; but that ought either to ap- 


pear by evidence upon zon affumpfit or by fpecial plead- 


ing; and the aét is very obfcurely and doubtfully penned, 

and we ought not by conftruétion upon fuch an aét to 

take away a man’s right. And the judgment was affirmed 
1 Salk, 131. L. Raym. 993. 

The defendant took up feveral goods of the plaintiff, 
who fent his fervant with a bill to him for the money: 
The defendant orders the fervant to write him a receipt 
in full of the bill, which he did, and thereupon he gave 
him a note upon a third perfon, payable in two months: 
The matter fent feveral times to the third perfon, to pre- 
fent him the note, but could not get fight of him within 
the time, the party breaks, and all this appearing in 
evidence, and that the defendant went to fea the next 


day after he gave the note, now this action was brought 


againft the defendant for the money. 

Holt, chief juftice : If a man gives a note upon a third 
perfon in payment, and the other takes it abfolutely as 
payment ; yet if the party giving it knew the third perfon 
to be breaking, or to be in a failing condition, and the 
receiver of the note ufes all reafonable diligence to get 


payment but cannot, this is a fraud, and therefore no- 


payment; for the party failed before the money was pay- 
2 able 


and the proteft was ordered for the be- | 





_ able. The chief juftice directed for the plaintiff... Holt’s 
Rep. 122. Popley v. Afbley. 

3. With refpet to promiffory and negotiable notes. 

The increafe of trade, and neceffity of paper credit, 
put bankers and others upon an expedient of bringing 
promiffory notes within the cuftom of merchants and 
making them negotiable, as inland bills of exchange ; 
but this the judges would not admit of, promiffory notes 
being only confidered, by the Common law, as evidences 
of a debt, and not affignable or negotiable in their own 
nature, 1 Salk. 24, 129. 6 Mod. 29. But it being 
found neceffary to make ufe of this kind of credit it was 
enatted by the 3 & 4. Aun. c.g. That promiffory notes, 
payable to order or bearer, may be affigned or indorfed, 
and aétion maintained thereon, as on inland bills of ex- 
change. 

It hath been adjudged that a note written by the plain- 
tiff, and fub{cribed by the defendant, is a note made and 
Jfigned by the defendant within this act; for the figning 
or fubfcribing is the lien, and the writing or making is 
only the mechanical part of it. Trin. 6 Ann. Afr. ver. 
Baron, in B: R. i 

Alfo it hath been held, that a note drawn, in thefe 
words, I promife to account with J. S. or his order, for 501. 
walue received by me, Sc. is a good negotiable note, with- 
in the ftatute 3 & 4 Ann. c. g. and that the word account 
fhall be conftrued the fame as to pay, and not to render an 
account, as factor or bailiff; and the rather, becaufe he 
is not only accountable to F. S. but likewife to his order; 
which he cannot be as factor or bailiff, and therefore it 


muft be to pay the money to the indorfee, or order of 


J: S. Morris ver. Lea. Stra. 629. 


- I. Concerning the acceptance. 

_ It is to be obferved that an acceptance, by the cuftom 
of merchants, as effectually binds the acceptor, as if he 
had been the original drawer; and that having once 
accepted it, he cannot afterwards revoke it. Cro. Fac. 308. 
Hard. 487. 

A very {mall matter will amount to an acceptance ; 
and any words will be fufficient for that purpofe, which 
fhew the party’s affent or agreement to pay the bill; as 
if upon the tender thereof to him, he fubfcribes, Accepted, 
or Accepted by me A.B. or, I accept the bill, and will 
py it according to the contents; thefe clearly amount to an 
acceptance. Molloy, book 2. iy 10. f2 156 
. If the party underwrites the bill, Pre/ented fuch a day, 
or only the day of the month; this is fuch an acknow- 
ledgment of the bill as amounts to an acceptance. 3 New 
Abr. 610. Comb. 401. 


If the party fays, Leave your bill with me and I will 


accept it, or, Call for it to-morrow and it fhall be accepted; 
thefe words, according to the cuftom of merchants, as 

_ effectually bind, as if he had aétually figned or fubfcribed 
_ his name according to ufual manner. 


But if a man fays, Leave your bill with me; I will 


lock over my accounts and books between the drawer and me, 
and call to-morrow, and accordingly the bill fhall be accepted ; 
this does not amount to a compleat acceptance; for the 
mention of his books and accounts fhews plainly that he 


intended only to accept the bill, in cafe he had effects of 


And fo it was ruled by the 


_the drawer’s in his hands. 
Molloy, book 2. 


Lord Chief Juftice Hale at Guildball. 
fap. 10. f. 20. 

_. A foreign bill was drawn on the defendant, and being 
returned for want of acceptance, the defendant faid, that 
if the bill came back again he would pay it; this was ruled 
a good acceptance. 3 New Abr. 610. cites Mich. 6 Geo. 
1. B. R. Carr v. Coleman. 

The defendant was fued as acceptor of a bill of ex- 
change. And upon the evidence it appeared to be a parol 
acceptance only, which the Chief Juitice ruled to be fuf- 
ficient, that being good at Common law, and the ftat. 3 
& 4 Anne, cap. 9. which requires it to be in writing in 
order to charge the drawer with damages and cofts, ha- 
ving a provifo that it hall not extend to difcharge any re- 
medy that any perfon may have againft the acceptor. 
Upon this direction the jury found for the plaintiff. But 
the Chief Juftice of the Common Pleas having lately ruled 
it otherwife, the court was moved for a new trial. And, 


' 
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in order finally to fettle- this point, it was ordered to be 
argued: and after argument the court was of opinion, 
that the direction in the prefent caufe was right and 
agreeable to conftant practice. Stran.. 1000. 8 Geo. 2. 
Lumley v. Palmer. 

An acceptance however, may be qualified, as thus; I 
accept this bill, half to be paid in money, and half bills. 
And this is good by the cuftom of merchants; for he 
who may refufe the bill totally may accept it in part; 
but he to whom the bill is due may refufe acceptance, 
and proteft it fo as to charge the drawer. Alfo it is faid, 
that after fuch an acceptance, and refufal of payment, 
he hath thé liberty of charging the drawer, that he had 
in cafe the bill had been accepted abfolutely, and payment 
refufed, 3 New Abr. 611. Cumb. 452. Petit v. Benfon. 

So the drawer may accept the bill to pay it at longer 
day than that on which it is made payable, and this hall 
bind him, but herein care muft be taken, that the drawee, 
by fuch acceptance or agreement, be not a fufferer. x 
Molloy 283. 

A bill was drawn the firt of January; the perfon 
upon whom the bill was drawn, accepts it to be paid the 
firft of March; the fervant brings back the bill. The 
mafter perceiving this enlarged acceptance, ftrikes out 
the firt of March, and puts in the firit of January, and 
then fends the bill to be paid. The acceptor then re- 
fufes. Whereupon the perfon, to whom the monies 
were to: be paid, ftrikes out the firt of January, and 
put in the firt of March again. On an action brought 
on this bill; the queftion was, whether thefe alterations 
did not deftroy the bill? and ruled they did not. Per 
L. Ch. Ju. Pemberton, Price and Shute. Molloy, b. 2. 
c. 10. fed. 28. 

If 4. draw a bill payable fuch a day, and the drawee 
accept it fome time after, he is liable; and in an action 
againft him the plaintiff may declare, that /ecundum tenorem 
E&F. efecum bille he did not pay, &c. for the effeét of the 
bill is the payment, and not the day of payment. Carth. 
459, 460. 1 Salk. 127, 129. 1 Lutw. 233. Fackfon 
ver. Pigot. 

Having fhewn what fhall be a good acceptance, it will 
be proper to confider by whom the acceptance mutt be 
made, 

A bill drawn on two muft regularly have a joint accep- 
tance; but by the cuftom of Exgland, where there are 
two joint traders, and one accepts a bill drawn on both 
for him and partner, it binds both, if it concerns the joint 
trade; otherwife if it concerns the acceptor only in a 
diftinét intereft and refpeét. Salk. 126. Pinkney v. Hall. 
L. Raym. 175. 

If a book-keeper, or fervant, or other perfon have au- 
thority, or ufually tranfa&ting bufinefs of this nature for 
the mafter, accept a bill of exchange, this fhall ‘bind 
fuch mafter. 3 New Abr. Law, 611. 

But another perfon may accept the ¿M for the honour 
of the drawer; and if he pays the money in default of 
the party, he is to make a proteft with declaration that 
he hath paid the fame for the drawer’s honour. 

If a bill be accepted, and the perfon who accepted the 
fame happens to die before the time of payment, there 
muft be a demand made of his executors or adminiftra- 
tors; and on non-payment, a proteft is to be made, 
although the money becomes due before there can be ad- 
miniftration, &c. A bill may be accepted for part, the 
party on whom drawn having no more effects in his 
hands; and there may be a proteft for the refidue. 

Forging the acceptance of any bil of exchange, or the 
number or principal Sum of any accountable receipt, is 
made felony. Stat. 7 Geo. 2. c. 22. 


IV. In regard to prote/t. 

A proteft is only but to fubje&t the drawer to an- 
fwer in cafe of non-acceptance or non-payment; nor 
does the fame difcharge the party acceptor if once ac- 
cepted; for the payee, or perfon to whom payable, hath 
now two remedies, one againft the drawer, and the other 
againft the acceptor. - Molloy, book 2. cap. 10. fec. 17. 

A proteft does not raife any debt, but only ferves to 
give formal notice that the bill is not accepted, or ac- 
cepted and not paid; and this by the Common law was, 
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and is Rill neceffary on every foreign bill before the drawer 
can be charged’; but it was not required on any inland 
bill, before the ftat. 9 E&F 10 W. 3.c. 17. Nor does the want 
of it fince that ftatute deftroy the remedy, which the 
party had before againft the drawer, for the principal. 
3 New Abr. Law, 612. 

He, to whom a bill is payable, muft generally refort to 
the drawee, and defire him to accept the bill before there 
can be a protett; but if he be dead, or cannot be found, 
thefe are good caufes for protefting the bill; alfo, if after 
acceptance, the drawee dies, there is to be a demand of 
his executors or adminiftrators, and in default of payrnent 
a proteft; and in cafe the money becomes due before an 
executor or adminiftrator can be appointed, yet this delay 
is fufficient caufe to proteft the bill. 3 New Abr. Law 612. 

But if he to whom the bill is to be paid, dies, there 


can be no proteft before a probate of his will, or admini- f 


tration granted; for none but his executors or admini- 
ftrators can give a legal difcharge or acquittance for the 
money, and confequently no other perfon can fue for or 
demand the fame ; and though fecurity be offered to in- 
demnify the drawee againft the executors, yet he is not 
obliged to accept thereof; being a matter left entirely to 
his confideration, to judge and determine on the fufficiency 
of fuch fecurity; and in this cafe it is faid, thatif a 
publick notary proteft the bill, an a€tion on the cafe lies 
againft him. 3 New Abr. Law, 612. 

If a man be not to be found, or being found, is not to 
be met with afterwards, it is caule futficient for a protef : 
which is a fort of fummons to a perfon to accept or pay 
a bill, with. proteftation againft the refufer for exchange, 
intereft, and all charges, damages and loffes that may be 
fuftained or occafioned by fuch refufal. Lex, Mercat. 

If a bill be left with a merchant to accept, which is 


loft or miflaid, he to whom it is' payable, is to requeft the | 
either as fervant or affignee: if he had filled up the blank 


merchant to give him a note for the payment, according 
to the time limited in the bill; otherwife there muft be 
two protefts, the one for non-acceptance, and the other 
for non-payment ; and though fuch note be given, yet if 
the merchant happens to fail, there muft be a proteft for 
non-payment in order to charge the drawer. 3 New Abr. 
Law, 613. 

_ The proteft is ufually made by fome notary publick, and 
fuch proteft is, prima facie, good evidence that the bill 
was not accepted, or if accepted, that it was not paid, 
and fufficient to put the proof .on the other fide. 3 New 
Abr. Law, 613. 5 

As to the #/me in which the proteft is to be made, the 
Jaw hath not determined it, but the fame is to be left to 
a jury, who are to govern themfelves according to the 
cuflom of merchants in thefe cafes, and the u/ages of par- 
ticular countries. 

Merchants generally allow three days after a bill be- 
comes due for the payment, and for non-payment within 
three days proteft is made, but is not fent away till the 
next poft after the time of payment is expired, and if 
Saturday be the third day, no proteft is made till Mozday. 
Molloy 284. 1 Show. 164. 

And it is faid, that where any 4/// is negotiated, if the 
fame be to be paid at a certain day, and accepted, the 
proteft muft be on the day of payment; but if payable at 
fight, it muft be protefted the third.day of grace: and 
when fuch bil of exchange is not paid, the intereft there- 
en commences only from the time of demand, 2 Show. 
164. 6 Mod..138. - 

A proteft on a foreign bill of exchange is abfolutely 
necefiary to intitle thé party to recover againft the drawer, 
not only intereft and cofts, but likewife the principal fam; 
and for this purpofe the bill muft be prefented in a rea- 
fonable time ; and in cafe of refufal or acceptance, or in 
cafe the drawee cannot be found, it muft be protefted in 
a reafonable time, and notice of fuch proteft, as alfo no- 
tice of a proteft after acceptance and non-payment given 
to the drawer in a reafonable time ; for though the drawer 
is bound to the party, to whom the bill is payable, till 
payment be actually made, yet it is with this condition 
and provifo that proteft be made in due time, and a lawful 
and ingenuous diligence ufed for the obtaining payment 
of the money ; and the reafon hereof is, that the drawer 
might have had effects, or other means of his, upon whom 


4 


i made no order, Ese, 


the drawer; on alledging a fpecial cuftom, that 


Bi Tie 


he drew; to reimburfe himfelf the bill, which fince, for 


want of timely notice he hath remitted or loft, it were 
unreafonable the drawer fhould fuffer through his neglect, 
3 New Abr. Law 613. K 

As to inland bills, though a proteft was not neceflary 
at Common law in order to fue the drawer, and is only 
now neceffary by the ftat: gS 10 W. 3. c. 17. and the 
3 © 4 Anme c. Q. to intitle the party to intereft and cofts 5 
yet convenient notice muft be given by, the party, to 
whom the bill is payable, to the drawer, of the drawee’s 


refufal of payment, and if any damages accrue to the 


drawer for want of fuch notice, it muft be borne by the 


perfon to whom the bill is payable; but this muft be 


left to a jury, who are to determine herein according ta 
the cuftom of merehants, 3 New Abr, Law 613. 


V. With refpet to indorfement. 

Indorfement is a term known in law, which by the 
cuftom of merchants transfers the property of the bill or 
note to the indorfee; and is ufually made on the back 


of the bill, and muft be in writing ; but the law hath not 
appropriated any fet form of words as neceflary to this 
ceremony; and therefore it hath been held, that if a man 
‘write on the back of a bill of exchange, This is to be paid 
to F: S. or The contents of this is to be paid to F. 8. and 
fets his hand to it, this is a good indorfement. 3 New 
Abr. Law 609. 


Clark having a bill of exchange payable to him or or- 


der, puts his name upom it, leaving a vacant {pace 
above, and fends it to F. S- his friend, who got it ac- 
cepted: but the money not being paid, C/ar brought am 
indebitatus afumpfit againft the acceptor +. and it was ob- 
|jeéted on evidence, that the property was transferred to 
ToS. 


Et per Holt C. J. J- S. had it in his power to act 


fpace making the bill payable to him, that would have 


witneffed his election to have received it as indorfee ; but 


that being omitted, his intention is prefumed to att only 


‘as fervant to Claré, whofe name he would ufe only in 


order to write the acquittance over it. 1 Salk, 126. 
Clark v. Pigot. But quere if plaintiff might not have 


ftruck out the indorfement ? Vide poft. 


A bill payable to a man’s order is payable to himfelf, 

and he may bring an attion thereon, averring that he © 
1 Salk. 130. Comb. 401% i 

A bill of exchange was indorfed in this manner: Pay 
the contents of this bill unto the order of J. S. who brought 
his a€tion as indorfee, averring he had made no order to 
any body to receive the money ; and on demurrer it was 
objected, that 7. S. could not maintain an attion; be- 
caufe the indorfement was not to him, but to his order: 
but the court held the action well brought againft the in- 
dorfor; and that among tradefmen, this form of in- 
dorfément is commonly ufed, although it is intended to be 
made payable to the perfon, whofe order is mentioned. 

3 New Abr. Law 609. ; 

As to the indorfing of d7//s, a difference has been taker 
between a bill payable to F. S. or dearer, and F. $. or 
order; that the firft is not affignable by the contract, fo 
as to enable the indorfee to bring an aétion, if the 
drawer refufe to pay; becaufe there is no fuch authority 
given to the party by the firft contra; and the effect - 
of it is. only to difcharge the drawee, if he pays.it to the 
bearer, though he comes to it by trover, theft, or other- 
wife; but when the bill is payable to J. S: or order, 
there an exprefs power is given to the party to affign, and 
the indorfee may maintain an aétion. 1 Salk. 125. 3 
Lev. 299.. 1 Salk. 133. Skin. 343. Comb. 204. 466. 
But xotes payable to F. $. or bearer, are negotiable, per 

& 4, Ann. c. 9. ; 

Alfo, though an affignment of a bill, payable to F. S. 
or bearer, be no good afignment to charge the drawer 
with an action on the bill, yet itis a good bill between 
the indorfer and indorfee, and the ixdorfer is liable to 
an action for the money ; for the indor/ement is in nature 
of a new bill, 1 Salk. 125, 133. Skin. 343, 411. 

So it hath been adjudged, that an indor/ee of a bill, — 
payable to F. S. or dearer, may maintain an aétion againft 
fuch 
bill 


bill fhould bind him, which cuftom is fo found; or con- 
feffed by the defendant. 1 Salk. 125. 3 Lev. 299+ p 

Alfo, in cafes of bills purchafed at a difcount, there is 
faid to be this difference, that if it be a bill-payable to 4. or 
bearer, it is an abfolute purchafe; but if to A. or order, 
and it is indorfed blank, and filled up with an aflignment, 
the indorfer muft warrant it as much as if there had been 
no difcount. 1 Salk. 128. 

A note payable to a feme fole, or order, who afterwards 
marries, can only be indorfed by the Aufband. Ca. L. 
and Eq. 246. 
` If a bill of exchange is made payable.to4. or order, 
who indorfes it to B. who indorfes it to C. which is- pro- 
tefted) for non-payment; B. may bring an action on this 
bill, notwithftanding his indorfement. 3 New ddr. Law 
G08. 1 Show. 163. Deckers v. Harriat. 

The money is to be paid to him in whofe favour the 
ilkis drawn, or to the indorfee, in cafe it be indorfed 
ayer, of which indorfement the drawer and accepter mutt 
take notice at. their peril ; alfo if there are feveral indor- 
fers’ and indorfees, the laft indorfee is intitled to the 
money. 3 New Abr. Law 608. Carth. 130. 

‘It has been adjudged, that a bill of exchange cannot 
he inderfed for part, fo as to fubjeé& the party to feveral 
actions; as if 4. having a bill of exchange upon B: in- 
dorfes part of it to F. S. J. S. cannot bring an action 
for his part; although he alledge. a cuftom amongtt 
merchants for fuch kind of indorfement; for the con- 
tract being intire, and fubjeéting him only to one man’s 
action, no cuftom can make him liable to two or more 
actions for the fame debt. 3 New Abr. Law 610. 
Garth. 466. Hawkins v. Cardy. 1 Salk. 65. S. C. where 
it is faid, that the plaintiff fhould have acknowledged fa- 
tisfa&tion for the ret. 3 New Abr. Law 610. 

- Every indorfer of a bill is liable as the firft drawer ; 
the indorfer is anfwerable, becaufe the indorfement is in 
nature of a new bill. 1 Salk. 125. 

- But an indorfer is not difcharged without actual pay- 
ment of the bill ; unlefs there be fome neglect or default 
in the indorfee, as where he doth not endeavour to receive 
the money in convenient time, and then the firft drawer 
becomes. infolvent. Jéid. 132. -An indorfer charges 
himfelf in the fame manner as if he had originally drawn 
the bill: anda plaintiff need not prove the drawer’s hand, 
as the indorfer is a new drawer. # Salk. 127. é 

A blank indorfement doth not transfer the property o 
w bill of exchange ; though the perfon to whom indorfed 


may fill up the indorfement, fo ag to charge the indorfer ; || 


for where one indorfes his name on a bill, the indorfee 
may make what ufe of it he pleafes, by way of affignment, 
acquittance, Ee, 1 Salk. 126: 
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VI. Who liable, to whom “payment to 
`  fuing the parties, Fe. 

With refpect to this head, it is to be premifed, that 
every drawer of a bill is liable to the payment there- 
of, as isevery accepter and indorfer. Alfo if there are 
feveral indorfers of the fame bill, the laft indorfee may 
bring his aétion againft the firft indorfer, or any of 
them; for the indoriement:is, as it were, a new bill, or 

, at leat a warranty, as fome books exprefs it, by the 
indorfer that the bill hall be paid. 3 New Abr. Law 607. 
“Tf a bill be drawn upon 4. and he-accepts it, and 


_tefted, the perfon to whom it is payable may: bring feve- 
ral actions againft the accepter and drawer ; for the pro- 
teftis no difcharge of the accepter. 3 New Abr, Law 
607. 

But though the drawer, accepter, and indorfer are 
all liable, yet the party can. have but one’ fatisfaction ; 
and until fuch fatisfaction is a€tually had, he may fue all, 
or any of them: and accordingly it was adjudged in the 
Exchequer Chamber, where the cafe was; An indorfee 
fued the drawer, and had judgment againft him; and 


he alfo a an action againft the indorfer, to, 


which the indorfer pleaded the judgment againft the 

drawer :- but the plea was held ill; for that the judgment 

was not fatisfaction, without which the party could not 

be barred of the remedy, which he had againft thé other. 
3 Neaw.-Abr. Law 607. 


















| be neceffary. 






be made, and of 


lof trut. Carth. 5. 
afterwards refufés payment, upon whith: the bill is pro- | 


And not only the drawer, accepter, and indorfet aré 
liable, but alfo, by the cuftom of merchants, if one 
merchant draw a bill which is protefted, and another hear- 
ing thereof declare, that he, for the honour of the drawer; 
will pay the contents, and thereupon fubfcribes in thefe 
or like words: J the untlerewritten do bind myfelf as prin- 
cipal according to the cuffom of merchants for the Jum men+ 
tioned in the bill of exchange, whereupon this prote/t is 
made, cy this fhall as effectually bind him as if he 
had been the original drawer; and by this the perfon to 
whom the bill is payable hath his remedy both againit 
fuch perfon as furety, and alfo againft the principal; but 
the principal or original drawer is liable to him who fubé 
feribes for his honour. © 3 New Abr. Law 608: 

A, draws a bill upon B. who had effeéts enough in 
his hands to anfwer the bill, which fome time after is 
protefted, whereupon the bill is indorfed to 4. the 
drawer, who brings an action as indorfee; Per Parker 
C. J. at Nifi prius, there being effects, the acceptance 
was not upon the honour of the drawer; and fo the action 
is well brought; for when a merchant draws a bill on 
his'correfpondent, who accepts it, this is payment; for 
it makes him debtor to another perfon, who may bring 
his action; fo that this is fuch a payment as may be fet off 
upon a former action, and pleaded in bar of fuch aétion: 
But if there were no effects, the aétion would not ‘lie; 
for it would have been an acceptance upon honour only, 
and the money would be recovered only to be recovered 
again. Vin. Abr. tit. Bills of Exchange (Hi 121) 12 
Mod. Trin. 10 Anne, B. R. Loviere v. Lanbray. 

It hath been held by fome opinions, that though an 
indorfer be liable, that yet, in an aétion againft him, it 
mutt be alledged in the declaration, that the money was 
demanded of the drawer, he being the principal debtor, 
and the indorfer only a furety, warranting payment in 
cafe the drawer made default; but the better opinion 
feems to be, that this is not material, every indorfer be 
ing to be confidered as making a new bill, or note; on 
whofe credit alone perhaps the money was given, and 
the drawer not at all known to the indorfee; but it feems 
ito be more advifable tc.give it in evidence; that there 
|was a demand on the drawer, or an endeavour to find 
(him out: but this alfo has been thought by fome not to 
1 Salk, 126. cont. 1 Salk. 133. 

If the indorfee of a bill accepts but two-pence from 
the acceptor, he can never refort to the drawer. ` L. 
Raym. 743. Tafel and Lee v. Lewis. 

With refped to the perfon intitled to receive the money; it 
is to be paid to him in whofe favour the bill is drawn, 
or to the indorfee, in cafe it be indorfed over; of which 
‘indorfement it feems the drawer, accepter and draweé 
muft take notice at their peril; alfo, if there are feveral 
indorfers and-indorfees, the laft indorfee is intitled to the 
money. Carth. 130. - 

If 4. draws a bill of exchange, payable to B. for the 
ufe of C. and B. for valuable confideration indorfes it 
over to D. D. may bring an action againft Z. the 
drawer; and he cannot plead, that the money was ex: 
tended in his hands at the fuit of the kiħg, for a debt 
due from C. for C. being only ce/tui gue tru/t; had only 
‘an’ equitable intereft, and no legal remedy for’the money ; 
and B. is only refponfible in equity to C: for the breach- 
Skin. 264.  u Shows 5.4 

A bill of exchange dire&ted to one to’ pay fo much for 
value received, hall be a good difchargé of the debt, if 
the d7//- be not returned back to the drawer in time, al- 
though it be not paid; for keeping the 4i// long, is evi- 
dence that he hath agreed to take the merchant as 
debtors bid. 126. If a man pays-a Jill of exchange be- 
fore due, and the perfon to whom paid fails. before the 
time of payment, he fhall be obliged to pay it again to the 
deliverer; becaufe the drawer might have countermanded. 
the fame, or ordered the 4i/] to'be made payable to an- 
other perfon., A perfon gives a bill of exchange, &C. up- 
on a third perfon to‘another in payment, and he takes it 
abfolutely, if he knew the third perfon to be breaking 
or in a failing condition, and the receiver: of the $;/{ 
ufes all diligence to get payment, but cannot, this is a 
fraud and no payment: though if a man takes a note or 

; bill, 


Bb 


Bill, and after it is payable makes no demand, fo that it 
might be paid if he had been diligent enough, then if 
the party on whom the 4// is drawn fails, it is at the 
peril of him that took it. Mod. Caf. 147. A drawer of 
a bill of exchange is always anfwerable, by the value re- 
ceived, though there be no tender of the éi// for pay- 
ment, or it be not protefted, unlefs the perfon on whom 
drawn break, and then it is otherwife, for in that cafe the 
party who paid the money for the bill lofeth it. 2 Show. 
319. Though it is faid the words value received, are now 
not abfolutely neceflary to a dill of exchange: for when 
they are mentioned therein, the drawer muft anfwer it at 
Common law; and if not, then by the cuftom of mer- 
chants. 1 Show. 5. Mod. Caf. L. & E. 267. Vide 
Stat. 3 & 4 Aun. c.g. According to the cafe of Ban- 
bury v. Lift and Gilly, Stra. 1211. the words value re- 
ceived are ‘abfolutely neceffary in a bill of exchange. So 
refolved, in that cafe, where it was left toa fpecial jury of 
merchants. 


VI. With regard to the ation, &c. 

It feems agreed, that againft the drawer an action of 
' debt, or a general indebitatus affumpfit will lie; for he 
. having received the money, the law raifes a contract, and 
lays him under an obligation to pay it; but it hath been 
adjudged, that neither an aétion of debt, nor an indebjtatus 
affumpfit will lie againft the accepter of a bill.of exchange, 
and therefore the remedy againft him mutt be by a fpecial 
aétion on the cafe founded on the cuftom of merchants ; 
for the acceptance is only a collateral engagement to pay 
the debt of another, in the fame manner as a promife by 
a ftranger to pay, ĉe. if the creditor will forbear his debt. 

3 New Abr. Law 614.. Hard. 485. 

But tho’ a general zndebitatus affump/it will not lie againft 
the accepter of a bill of exchange, yet if 4. delivers mo- 
ney to B. to pay over to C. and give C. a bill of exchange 
drawn upon B. and B. accepts it, C. may have an inde- 
bitatus affumpfit againft B. as having received money to 
his ufe, but muft not declare only upon the bill of ex- 
change accepted. 3 New Abr. Law 614. 1 Vin. 153. 
1 Rol. Abr. 32. 

Where a bill is drawn payable to 4. B. or bearer, an 
affignee muft fue in the name of him to whom it is made 
payable, and not in his own name ; otherwife a ftranger 
finding the bill, might recover: if it be made payable to 
A. B. or order, there an aflignee muft fue in his own 
name, becaufe the order muft be made by indorfement, 
Ec. 3 Salk. 67. 

As to the manner of declaring on a bill of exchange, 
this is faid to have varied ; the declaration in fome cafes 
being general, fometimes fpecial, and laid with an exprefs 
promife, and at other times without it: but it feems to be 
now fettled, that the cuftom of merchants concerning 
bills of exchange being part of the Common law, of 
which the judges will take notice ex oficio, it is unne- 
ceffary to fet forth the cuftom {pecially in the declaration, 
and that it is fufficient to fay, that fuch a perfon, accor- 
ding to the ufage and cuftom of merchants, drew the bill. 
3 New Abr. Law 614. 

As by the cuftom of merchants public notaries ufually 
proteft bills, it hath been held, that pleading prote/favit 
Jeu proteftari caufavit, is fofficient; and that the party 
may plead frotefavit, and give in evidence that the no- 
tary public did it. 3 New Abr. 613. Cumb. 153. 

Debt againft a merchant upon a bill by him payable 
at the fealt of the purification called Candlemas-day; and 
after judgment for the plaintiff, it was moved in arreft 
thereof, becaufe payment at Candlemas is not known 
in our law: but judgment was affirmed; for that 
amongft merchants {fuch payment is known to be on the 
2d of February ; and the judges ought to take notice there- 
of for the maintenance of traffic. Vin. Abr. tit. Bill of 
Exchange, ce. (A.) 1 Yelu. 135. Mich. 6 Fac. B. R. 
Pierfon v. Pounteys. Note; It feems by this cafe it is not 
neceflary to aver in the declaration, that Candlemas-day 
was.the 2d of February, though it would be better. 

A perfon may plead the ftatute of limitations to an 
a€tion upon a bill of exchange; and it is no good repli- 
cation, that it was on account between merchants, where 
it appears to be for value received, Comber. 190, 392. 
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With refpet to the evidence, it is to be obferved, that 
an indorfer of a bill of exchange,.who has paid it, mut 
prove the payment in an aĉtion againft the acceptor. L. 
Raym. 742; 743. Mendez v. Careroon. 

Indorfee need not prove the drawer’s hand, becanfe, 
though it be a forged bill, the indorfer is bound to pay it. 
1 Salk. 127. pl. 9. Pafch. 11 W. 3. coram Holt at Guild- 
hall, Lambert v, Park. 

If a man has a bill of exchange, he may authorife 
another to indorfe his name upon it by parol; and when 
that is done, it is the fame as if he had done it himfelf.. 
Per Holt Ch. J. 12 Mod. 564. Mich. 13 W.3. at Nif 
prius. Anon’. 

If 4. gives B. a bill of exchange on C. in payment of æ 
former debt; this will not be allowed as evidence on xox 
affumpfit unlefs paid, though B. kept it in his hands long 
after it was payable; for a bill fhall never go in payment 
of a precedent debt, unlefs it be part of the contract 
that it fhould be fo. Salk. 124. pl. 1. coram Holt Ch. J. 
at Guildhall, 3 W. and M. Clark v. Mundel. 

An attion on a bill of exchange, being by an executor, 
and upon a debt laid to be due to teftator, it was held ne- 
ceflary to prove that the acceptance was in the teftator’s 
time; per Holt Ch. J. 12 Mod. 447. at Nifi priusy coram 
Holt, Pafch. 13 W. 3. Anon’. 

For other matter concerning this head, fee the forego~ 
ing divifions Sparfim. 


VIL. Of bills loft, folen, “or forged. 

Concerning this head it is to be obferved, that if a 
bank bill payable to 4. B. or bearer, be loft, and it is 
found by a ftranger, payment to him would indemnify 
the bank; yet 4..B. may have trover againft the finder, 
though not againit his affignee for valuable confideration,. 
which creates a property. 3 Salk. 71. 

If a poffeffor of a bill by any accident lofes it, he muft 
caufe intimation to be made by a wotary public before. 
witneffes, that the bill is loft or miflaid, requiring that 
payment be not made of the fame to any perfon without 
his privity. And if any bill of exchange for five pounds. 
or upwards, drawn in, or dated at and from any place of 
this kingdom, fhall be loft, the drawer of the bill thall’ 
give another bill of the fame tenor, fecurity being given 
to indemnify him in cafe the bill fo loft be found again. 
9 & 10 W. 3. c. 17: 

Stealing of bills of exchange,’ notes, &c. is felony in 
the fame degree, as if the offender had robbed the owner 
of fo much money, Se. 
change, or notes for money, indorfements, &c. is felony, 
by Stat. 2 Geo. 2. ¢ 25. Q Geo, 2. ¢. 18. , And wide: 
31 Geo. 2. c. 22. f: 78. And by 7 Geo. 2. c. 22. Forging. 
the acceptance of a bill of exchange is felony without 
benefit of clergy. 

There are not only bills of exchange, but bills of credit 
between merchants, the forms whereof are as follow; 


` 


Form of a bill of exchanges 


250l. fterling. London, 10 Auguft 17703 
T double ufance pay this my firrft bill of exchange to 
Mr. C.D. merchant, or order, the Jum of two 
hundred and fifty pounds fterling, for the value bere re- 
ceived of the faid C.D. And place it to account as by 
advice from 
Yours, &e. A. By 


To Mr. E. F. merchant, 
in Amfterdam. 


Form of a bill of credit. 


HIS prefent writing witnefèth, That T A. B. of 


London, merchant, do undertake, to and with C.D. 
of, &c. merchant, bis executors and adminiftrators, that if 
he the faid C. D. do deliver, or caufe to be delivered unto 
E. F. of, &c. or to bis ufe, any fum or fums of money 


amounting to the Jum of, &c. of lawful Britihh money, and } 
1 


fall 


And the forging. bills of ex- - 


A eee 





ae i 


DE a i 


feall take a bill under the hand and feal of the faid E. F. 
confelfing and fhewing the certainty therecf; that then I, my 
executors or adininiftrators having the Jame bill delivered to 
me or them, fhaill and will immediately, upon the receipt of the 
Same, pay, or caufe to be paid unto the faid ©. D. his exe- 
emicrs or affigns, all Juch Jums of money as foall be contained 
in the foid bill, ai, &c. For which payment in manner and 
Sormaforefaid, I bind myfelf, my executors, adminiftrators 
and ajjigns by thefe prefents. In witnels, Se. 


Form of a protef of a bill of credit. 


NOW all men, That I A. B. on the day, &c. at the 

` ujual place of abode of C. D. have demanded pay- 
ment of the dill of evhich the above is a copy, which the faid 
C.D. did not pay, wherefore I the faid A. B. do hereby pro- 
teft the faid bill. Dated, Ge. 


A common bill or note for money. 


Promife to pay to Mr. C.D. or order, the fum of 
one hundred pounds (for value received) within twenty- 
one days after the date hereof (or on demand, Sc.) Wit- 
nets my hand this twentieth day of Auguft 1770. 
100/. os. od. A.B. 
Vide farther as to bills of exchange, Black. Com. 2 V. 
466. As to forging a bill or note, 4 V. 246. As to 
fiealing of the fame, 4 V. 234. 
Wilt of fading, Is a memorandum figned by matters 
of fhips, acknowledging the receipt of the merchants 
goods, Ge. Vide Lex Mercatoria. 

Witt of fale, Is a folemn contraét under feal, whereby 

-a man pafles the right or intereft that he hath in goods and 
chattels; for if a man promifes or gives any chattels 
without valuable confideration, or without delivering pof- 
feffion, this doth not alter the property, becaufe it is 
nudum paum unde non oritur a@io; but if a man fells 
goods by deed under feal duly executed, this alters the 
property between the parties, though there be no confi- 
deration, or no delivery of poffeflion, becaufe a man is 
eftopped to deny his own deed, or aflirm any thing con- 
trary to the manifeft folemnity of contratting. ` Yelv. 
196. Cro. Fac. 270. 1 Brown. 111. 6 Co. 18. 

But what is chiefly to be confidered under this head, is 
the ftatute of 13 Eliz. cap. 5. by which it is enacted, 
«< That all fraudulent conveyances of lands, &c. goods 
and chattels, to avoid the debt or duty of another, thall 
(as againft the party only, whofe debt or duty is fo en- 
deavoured to be avoided) be.utterly void, except grants 
made bona fide, and on a good (which is conftrued a wa- 
luable). confideration. And by the latter claufe of that 
ftatute it is provided, That all parties to fuch fraudulent 
conveyance, who being privy thereunto, fhall wittingly 
juftify the fame to be done bona fide and on good confi- 
deration, or fhall alien or afign any lands, leafe or goods 
fo to them conveyed as aforefaid, fhall forfeit one year’s 
value of the lands, leafe, rent, common, or other profit 

. out of the fame, and the whole value of the goods; and 
being thereof convicted fhall fuffer half a year’s impri- 
fonment without bail; the forfeiture to be divided between 
the queen and the party grieved. 

A. being indebted to B. in 400/. and to C. in zo/. 
C: brings debt againft him, and pending the writ, 4. 
being poffeffed of goods and chattels to the value of 300/. 
makes a fecret conveyance of them all, without exception, 
to B. in fatisfaction of his debt; but .notwithftanding, 
continues in poffeflion of them, and fells fome of them, 
and others of them, being fheep, he fets his mark on: 
and refolved that it was a fraudulent gift and fale within 
the aforefaid ftatute, and fhall not prevent C. of his exe- 
cution for his juft debt; for though fuch fale hath one of 

, the qualifications required by the ftatute, being made to 
a creditor for his jut debt, and confequently on a va- 
luable confideration; yet it wants the other; for the 
owners’s continuing in poffeffion, is a fixed and undoubted 
character of a fraudulent conveyance, becaufe the poffef- 
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fion is the only indicium of the property of a chattel; atid 
therefore this fale is not made bona fide. 3 Co. 80. Mos 
638. 2 Bulf. 226. 

As the owner’s continuing in poffeffion of goods 
after his bill of fale of them, is an undoubted badge of a 
fraudulent conveyance, becaufe the poffeflion is the only , 
indicium of the property of a chattel, which is a thing un- 
fixed and tranfitory ; fo there are other marks and cha 
racters of fraud; as a general conveyance of them all 
without any exception ; for it is hardly to be prefumed, 
that a man will ftrip himfelf intirely of all his perfonal 
property, not excepting his bedding and wearing apparel, 
unlefs there was fome fecret correfpondence and good un- 
derftanding fettled between him and the vendee, for a 
private occupancy of all, or fome part of the goods for 
his fupport ;- alfo a fecret manner of tranfacting fuch bill 
of fale, and unufnal claufes in it; as that it is made ho- 
neftly, truly, and dona fide; are marks of fraud and col- 
lufion ; for fuch an artful and forced drefs and appearance 
give a fufpicion and jealoufy of fome defect varnifhed over 
with it. 3 Co. 81. Mo. 638. 

If goods continue in the poffeffion of the vendor after 
a bill of fale of them, though there is a claufe in the bill 
that he fhall account annually with the vendee for 
them, yet it is a fraud; fince if fuch colouring were 
admitted, it would be the eafieft thing in the world to 
avoid the provifions and cautions of the aforefaid act. 
Mo. 638. 

If 4. makes a bill of fale of all his goods, in confidera- 
tion of blood and natural affection to his fon, or one of 
his relations, it is a void conveyance in refpect of credi- 
tors ; for the confiderations of blood, ége. which: are 
made the motives of this gift, are efteemedin their nature 
inferior to valuable confiderations, which are neceflarily 
required in fuch fales, by 13 Eliz. cap. 5. 

If 4 makes a bill of fale to B. a creditor, and after- 
wards to C. another creditor, and delivers poffeffion at the 
time of the fale to neither; afterwards C. gets pofleflion of 
them, and B. takes them out of his poffeflion, C. can- 
not maintain trefpafs, becaufe the firft bill of fale is frau- 
dulent againft creditors, and fo is the fecond, yet they 
both bind 4. and B.’s is the elder title, and the naked 
poffeffion of C. ought not to prevail againft the title of 
B. that is prior, where both are equally creditors, and 
poffefion at the time of the bill of fale is delivered over 
to neither, Abr. Eg. 148. 

Fraud may be given in evidence, to defeat a fraudulent 
and covinous conveyance, and the party that offers it 
need not plead it ; for the a¢ts to prevent fraud are to be 
conftrued literally in fuppreffion of the mifchief; be- 
fides, it were an hardfhip to force the party to plead a 
thing that is managed with fo much fubtlety, that he can- 
not attain a competent knowledge of it to plead it in due 
time. 5 Co. 60. 

Will of Htoze, A kind of licence granted at the cu/fom- 
houfe to merchants, to carry fuch {tores and provifions as 
are neceflary for their voyage, cuftom free. And dill of 
Juffirance is a licence granted to a merchant, to fuffer him 
to trade from one Enxglifh port to another, without paying 
cuftom. An. 14 Car. 2. ¢. 11. 

Willets of Gold, (Fr. billot) Are wedges or ingots of 

old, mentioned in the ftatute 27 E. 3. ¢. 27. 

Willet tcod, Is fmall wood for fuel, which muft be 
three foot and four inches long, and feven inches and a 
half in compafs, ĉe. Juftices of peace fhall inquire by 
the oaths of fix men of the affife of billet, and being under 
fize, itis to be forfeited tothe poor. Stat. 43 Eliz. cs 
14, Videg dn. c. 15. 10dn. c. 6. See Fuel. -» 

Willingfgate market to be kept every day, and toll is 
appointed by ftatute: all perfons buying f> in this may- 
ket may fell the fame in any other market by retail ; but 
none but fifhmongers fhall fell them in fhops: if any pers 
fon fhall buy any quantity of fifh at Billing gate for others, 
or any fifhmonger fhall ingrofs the market, they incur a 
penalty of 20/, And fifth imported by foreigners fhall 
be forfeited, and the veffel, ce. See 10 & 11 W. 3. c. 
24. 1 Geo.t. Stat. 2. c.18. f.1. Se. Vide Fifo and 
Fifbermen. 

illus, A ftick or ftaff, which in former times was the 
only weapon for fervants.—Si guis in Jervum tranfeat, in 

N 


a fignum 


Biss 


fignum hujus tranfitionis billum vel frublum, vel deinceps ad 


bunc modum fervitutis arma fufcipiat, FS in manum domini 


Lhepokip1.ac. 76. 


mittat. 


Winnarium, bizna, benna, Stews or water penned up 
Expenfe in pifte ad 
Contuetud. Dom. de 





for feeding and preferving of fth, 
inftaurandum binnarium empto: xiis. 


Farrend. MS. f.29. Vide Stat.3 Ed. 1. 


- Wiothanetus, One who deferves to come to an un- 
timely end. Ordericus Vitalis, writing of the death of 
William Rufus, who was fhot by Walter Tyrrel, tells us, 
that the bithops, confidering his wicked life and bad exit, 
adjudged him ecclefiaica veluti biothanetum ab/olutione 


Lib. 10. p. 782. 


indignum, 


Wirrettum, A thin cap fitted clofe to the hape of the 
head: and is alfo ufed for the cap or coif of a judge, or 


ferjeant at law. Spelm. 
“Wirths, Wuriais, and Marriages, &c. 


çol. aduke, &c. down to 10s. and 2 s: 


age, were to pay Is. yearly. Stat. 6.63 WW 3. c 6 
Exp. as to the duties. 


Wifacutus, Aniron weapon double edged, fo as to cut 
Fecit eidem unam plagam mortalem de qua- 


on both fides. 


dam bifacuta. Fleta, lib. p. 


a 


Witantium, be/antine, or befant, An ancient coin firft 
coined by the Weitern emperors at Bizantium or Conftanti- 
both which 
were current in England... Chaucer reprefents the gold 
befantine to have been equivalent to a dueket; and the 


nople. It was of two forts, gold and filver ; 


filver de/antine was computed generally at two fhillings. 
In fome old leafes of land there have been referved, by. 
way of rent, unum bifantium,. vel duos folidos. 

Wi-fcot, At a feflion. of fewers held at Wigenbale in 
Norfolk, 9 Ed. 3. it was. decreed, That if any fhould not 
repair his proportion of the banks, ditches and caufeys 
by a day affign’d, XII d. forevery perch unrepair’d fhould 
be levied upon him, which is called a éi/aw; and if he 


fhould not, by a fecond day given him, accomplifh the 


fame, then he fhould pay for every perch 2s, which is 
called 4:-fcot, Hik. of Imbanking and Draining, f. 254. 
Withop, (epi/copus) Is the chief of the clergy in his 
diocefe, and the archbifhop’s fuffragan or affiftant. He 
is elected by the king’s conge d’ eflire, or licence to elect 
the perfon named by the king, directed to the dean and 
chapter; and if they fail to make election in twenty 
days, they incur the penalty of a premunire, and the king 
may nominate, &c. by letters:patent. Stat..25 H. 8. ie. 
20. ‘This was to avoid the power of the fee of Rome. 
The dean and chapter having made their election certify 
itto the king, and the archbifhop, ĉc. And then the 
King gives the royal affent under the Great Seal, directed 
to the archbifhop, commanding him to confirm and con- 
fecrate the bifhop elet: and on confirmation, ‘a: bifhop 
hath jurifdidtion in his diocefe ; but he hath not a right 
to his temporalities till confecration. The confecration 
of bifhops, &%c. is confirmed by act of parliament. It is 
held a bifhop hath three powers ; 1{t, His power of ordi- 
nation, which is gained on his confecration, and not be- 
fore; and thereby he may confer orders, &c, in any 
place throughout the world. 2. His power of jurifdic- 
tion, which is limited and confined to his fee. 3: His 
power of adminiitration and government of the revenues ; 
~ both which laft powers he gains by his confirmation: and 
fome are of opinion, that the bifhop’s jurifdiction, as to 
minifterial aéts, commences on his election. Palm. Rep. 
4735 474, 475. The king may not feize into his hands 
the temporalities of bifhops but upon juft caufe, and not 
for a contempt, which is only finable. Bithops are al- 
lowed four years for payment of their firft fruits, by 
a late ftatute, and every- bifhop may retain four chap- 
Jains... Vide 21 Hex 8. ¢. 13. f. 14. 8 Blix. c. 
and Table to Statutes, tit. Bifoops and Chaplains. A 
bifhop hath his confiftory court, to hear ecclefiaftical 
eaufes ; and is to vifit the clergy, &c. He confecrates 
churches, ordains, admits, and inftitutes priefts ; con- 
firms, fufpends, excommunicates, grants licences for mar- 
riage, makes probate of wills, Sc. 1 Inf. 96. 2 Rol. 
Abr. 230. He hath his archdeacon, dean and chapter, 


» chancellor, and vicar-general, to afit him: may grant 
leafes for three lives, or twenty-one years, of land ufually 


By ftatute, 


a duty was granted on births and burials of perfons, from 
And- the like 


on marriages; alfo bachelors, above twenty-five years of 


Sandi Georgii infra caftrum de Windfore : 
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letten, referving the accuftomed yearly rents. Stat. 32 
H. 8. c. 28. And-vide 1 £/. c. 19. Ji 5. Leafes other- 
wife made are void. Bifhops may make concurrent leafes 
for twenty-one years, upon leafes for the like term, with 
confirmation of dean and chapter. Bifhops. are barons 
and lords of parliament. See more concerning this title 
in Bura’s Ecclefiafical Law. And Black. Com. 1V. 155, 
377, 401. As tothe not electing, or not confecrating of 
a bifhop, 4 X. 145. 
try, or to be tried, as a peer, 4 V. 261, 262. 

Withopzicks, The diocefe of a bithop, or that circuit, 
wherein he hath jurifdiétion. With refpect to the nomi- 
nation to bifhopricks, vide Black. Com. 1 V. 378. 47. 
107, 408, 423. 

Willa, (Fr. biche) cerva major, A hind. — Decimam 
venationis noire, fcil, décervis, billis, damis, porcis &F laiis, 
Mon. Angl. vol. 1. fol. 648. 

Willextile, (bifextilis) Leap year, fo called, becaufe 
the fixth day before the calends of March is twice rec- 
koned, viz. on the 24th and 25th of February; fo that 
the biffextile year hath one day more than the others, and 
happens every fourth year. ‘This intercalation of a day 


was firit invented by Fulias Ca/ar, to make the year agree. 


with the courfe of the fun. And to prevent all- doubt 
and ambiguity that might arife thereupon, it is enaéted 
by the ftatute de anno bifextili, 21 H, 3. That the day 
incréafing in the leap-year, and the day next before, fhall 
be accounted but one day. Brit. 209. Dyer 17. See 
Year.. Vide alfo Black. Com. 2V. 141. 

wWitus,. ae mica bifa, panis bifius, (Fr. pain bis), 
Brown bread, a brown loaf... Goel. 

Wack Bt, By Stat. 9 G20. 1. cap.22. fo called, Per- 
fons hunting armed and. difguifed, and killing or ftealing 
deer, or robbing warrens,, or: ftealing fifh out of any 
river, &e. or any perfons unlawfully hunting in his ma- 


jefty’s forefts, ec. or breaking down the head of any: fith- 
pond, or killing, &c. of: cattle, or cutting down: trees,.. 


or fetting fire to houfe, barn, or wood, or hooting: at-any 

perfon, or fending anonymous letters, or figned, with, 

fictitious name, demanding money, &e. or refeuing fuch 
offenders, are guilty of felony without benefit,of: clergy. 

This a& is made perpetual by 31 Geo. 2. ¢ 425. 


fee farther 6 Geo. 2. ¢. 37. and.27 Geos 2+ ¢. 15. Vide: 
Black. Com. 4 V 144, 2085 232, 244. 
Wtack-Wook, Is a book lying:in,the Exebequer, x See. 


Stat, Annals 154. 


Wiack Mead. By 25 Geo. 2. e. 10. Entering mines, 
of black lead, with intent:to,fteal, is made felony,;: and 
by the fame att offenders committed or; tran{ported for 
entering mines of black lead with intent to fteal, efeaping, 
or breaking prifon, or rotiyaiig from weno piis are: 
excluded from clergy. 

Wiack-Wail, (Fr. maile, a link of. mail, or fmall 
piece of metal or money)! Signifies.in the north of England, 
in the counties of Cumberland, Northumberland, Te. a 
certain rent of money, corn, or; other thing, enone 
paid:to perfons inhabiting upon,or-néar the borders, be- 
ing men of name and’ powers, allied with certain robbers. 
within the faid counties; to be freed and protected from. 
the: devattations of thefe robbers, Anno 4.3 Eliz. cap. 43 
Thefe robbers were called mofs troopers, and feveral fås. 
tutes have been made againit them. , The 9 £d..3. c 4. 
mentions: d/ack money: and black rents are the fame with’ 
black mail; being -rents, formerly paid in provifions and 
flefh. And by 18 Car. z...c. 3. Notorious, thieves, or- 
fpoil-takers in Northumberland or Cumberland are excluded 
clergy, or may be tranfported at difcretion of the judge. 
Vide Black. Com. 2V. 43» 14. Vr 243. 

Wlacks of Gaitham, A fet of HS iih deer-ftealers. 
See Waltham Blacks. 

Wiack-tked, The gentleman uber of the black red is 
chief gentleman ufher to the king: he belongs to the 
garter, and hath his name from the é/ack red, on the top 
whereof fits a lion in gold, which he carrieth in his hand. 
He is called in the Black Book, fol. 255. Lator virge nigra, 
& hoftiarius; and in other’ places virge bajulus. His 
duty is ad portandum wirgam coram domino rege ad felum 


keeping of the chapter-houfe door, when a chapter of the: 
order of the garter is fitting ; and in the time of parlia- 


ment, he attends on the houfe of peers. His habit. is 
like 


And as to the right of a bifhop to | 


Se en ee 


and: hechatheghalae 
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like to that of the regifter of the order, and garter king 
at arms; but this he wears only at the folemn times of 
the feftival of St. George, and on the holding of chapters. 
The &lack rod he bears, is inftead of a mace,\ and hath 
the fame authority; and this officer hath anciently been 
made by letters patent under the great feal; he having 
great power; for to:his cuftody all peers, called im quei- 
tion for any crime, are firft committed. 

@lackineti-Ball, The public market of Blackwell- 

hallis to be kept every Thurjday, Friday, and Saturday, at 
certain hours appointed; and the hall-keepers not to ad- 
mit any buying or felling of woollen cloth at the faid. hall 
upon any other days or hours, on penalty of rool. Fac- 
tors felling cloth out of the market, fhall forfeit 5/. &c. 
Regiiters of all the cloths bought and fold are to be weekly 
kept: and buyers of cloth otherwife than for ready mo- 
ney, fhall give notes to the fellers for the money payable; 
and factors are to tranfmit fuch notes to the owners in 
twelve days, or be liable to forfeit double value, &c. 
Stat. 8 Gg W. 3. cap.g. 

_ Wladarius, A cornmonger, meal man, or corn-chand- 
ler. It is ufed in our records for fuch a retailer of corn. 
Pat.1 Ed. 3. par. 3. m.13. See title Clothiers. 

- Wiadve, (bladum) In the Saxon fignifies generally fruit, 
corn, hemp, flax, herbs, ĉc. Will. de: Mahun releafed 
to:his brother all the manor of T. Salva inftauro fuo 
& blado, &%c. excepting his flock and corn on the ground. 
Hence éladier is taken for an ingroffer of corn or grain. 
Sciant quod ego Willielmus Alreton, confenfu E volun- 

tate beatricis uxoris mee, dedi Agathe Gille pro duabus 
marcis argenti E&I una menfura bladi; duas folidatas redditus 
iz villa Leominitr. &e. Ex libro Chartar. Priorat. Leo- 
minttrie. 

- Wlanch Firmes, In ancient times the crown-tents 
wore many times referved iz libris albis, ox blanch firmes : 
In which cafe the buyer was holden de-albare firmam, vix. 
his bafe mohey or coin, worfe than: ftandard, was molten 
down in the Exchequer, and reduced to the finefs of ‘itandard 

` filver; or inftead thereof, he paid.to the King 12d. in the 
pound, by way of addition. Lowndes’s Effay upon Coins, 
£5- Blank farm, Blount fays, was a white farm ; that is 
where the rent was paid in filver, and not in cattle. 

Blanks, a kind of white money coin’d by Hen. 5. in thofe 
parts of France which were then fubject to England, the 
value whereof was 84. Stow’s Annals, p. 586.. Thefe 
were forbidden to be current in this realm. z Hex. 6. 
¢.g. As to blanch rent, fee Black. Com. 2: V. 42. 

- WBtandfo2d, An att for rebuilding the town of Bland- 
Jardin the county of Dorfet, burnt down by fire in the 

Year 1731, and todetermine all differences between pro- 
prietors, landlords and tenants of houfes, and concerning 
ground, &c. Stat. 5 Geo. 2. c. 16. 

- Bilanbornum, A little bell, or rather ticixium.—— 
Recoris ticiniam,” S canis oppa &S blanhornum, korum 
trium fingulum eft unum Jfolidum wvalen. Leg. Adelftan. 








eB tauke Bar, Is ufed for the rit with what we call. a 
common bar, and is the name of a plea in dar, which in 
an action of trefpafs is put in to oblige the: plaintiff to af- 
fign the certain- place where the trefpafs was coramitted : 
2 Cro. Rep. 594. 
c lanks, fs judicial proceedings, certain void {paces 
femetimes left by miftake.. A blank (fuppofing fome- 
thing material wanting) im a declaration, .abates the fame, 
4 Ed, 4.14. 20 H. 6.18. And fuch-a blank is a good 
caufe of demurrer. Blanks in the imparlance roll. aided 
after verdié for the plaintif. Hob. 76. Parker v. Parker. 

Wialarius, Is a word ufed to fignify an incendiary. 
Blount. 

Wialphemp, (bla/phemia) Is an injury offered to God, 
_ by denying that which is due and belonging to him, or 
attributing to him what is not agreeable to his nature. 
Lindw. cap. 1. And blafphemies of God, as denying his 
being, or providence, and all contumelious reproaches of 
Feus Chrift, Se. are offences by the Common law, pus- 
_ nithed by fine, imprifonment, pillory, &c. 1 Hawk. 
P. C. 87. And hy itatute, if any one fhall by writing, 
f{peaking, ĉc. deny any of the perfons in the Yrinity, to 
_ be God; affert there are more Gods than one, fc. he 
Shall be incapable of any office ; and for the fecond offence, 
7 2 
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be difabled to fue any a&tion; to be executor, ĉe: and 
fuffer three years imprifonment. 9 & 10 W. 3. cap. 32. 

Likewife by 3 Fac. 1. ¢. 21. perfons jeftingly or pro- 
phanely ufing the name of God, or of Fe/xs Chrift, or of 
the Holy Ghoft, or of the Trinity, in any ftage play, te. 
incurs a forfeiture-of ro% 

ible, Significs fight, colour, &c. And dle is taken 
for corn: As to Boughton under the Ble, Se. 

wiench, A fort of tenure of land; as to hold land in 
blench, is by payment of a fagar-loaf, a couple of capons, 
a beaver-hat, &jc. if the fame be demanded in the name 
of blench,.i. e. Nomine albæ firme. 

Wiench-holding, The white-rents, or blanch-farms, 
reditus albi ; this {mall kind:of payment, called! in Scor- 
land blench-holding, or reditus alba firme. Black. Com. 2 
Fr A2a, Mt 

Wicnbheim, A noble and princely houfe ereéted in ho- 
nour of the Duke of Marlborough at W ovdftock near Oxford, 
which with the manor of Woodjtock i is fettled-on the Duke 
and his heirs, in confideration of the eminent fervices by 
him performed for the publick;. and for building of which 

houfe the fum of 500,000/. was granted by parliament, 
Se. Stat. 3 &F 4 Ann €. 6 5 Ann. to ANA oige 1 
Geos bo flah..2- Co In Ef ZA. 

Wieta, (Fr. bleche) Pete, or combuttible earth dug up 
and dry’d for burning. Minifter F fratres de Knaref- 
borough petunt quod ipfe: SS eorum tenentes fodiant turbas EF" 
bletas zz forefta de Knarefborough. . Rot. Parl..35 Bd. 1. 

16links, Boughs broken dow} from trees, and thrown 
in a way where deer are likely to pafs. 

Wlifom, Corruptly called Z/ofom, is when atram goes 
to the ewe, from the feuton. Biets, the bowels. 

Wloated Fih oz Perring, Are thofe which are half 
‘dried, Anno: 18 Car. 2a c: 2. 

Wioadeus, (Sax. blod) Deep red colour; Gros whence’ 
comes bloat and bloated, viz. fanguine and high coloured, 
which in Kent is called a dlowfing colour; and a blouf is 
there a red-fac’d wench. The prior of Burcefer, A. D. 
1425. gave his liveries of this colour, Paroch. Antig. 
576. 

UWlood, (/anguis) Is regarded jn dikenes of lands; for 
a perfon is to be the nextand moft worthy of d/cod'to inherit- 
his anceftor’s eftate. 1 Inf. 13. See Fenk. Cent, 203. 

Wioontait, or bloudwit, compounded of the Sax. blod, 
i. e. fanguis and wyte, an old Engli word fignifying 
mifericordia, Is often ufed in ancient charters of liberties 
for an amercement for bloodfhed. Skene writes it b/oud- 
veit; and fays veit in Englifh is injuria; and that bloud- 
weit is an amerciamnt or unlaw (as the Scotch call it) for 
wrong or injury, as bloodthed is: for he that hath boud- 
veit granted him, hath free liberty to take all! amercia- 
ments of courts for.effufion'of blood. Fieta faith, Quod 
fignificat quietantiam mifericordie pro effifione Janguinis, 
Lib. 1. cap. 47- And according to’ fome writers, blod- 
wite: was a cuftomary fine paid as a’ compofition and 
atonement for fhedding or drawing of blood ; for which: 
the place was anfwerable, if the party were’ not difeovered ; 
and therefore a privilege or exemption from this fine ot 
penalty, was granted by the King, or fupreme Lord, as a 
{pecial favour. So king Henry Il. granted to all tenants 
within the honour of Willing ford, Ut quteti fint de Hidagio, 
E&F blodewite, &c.——Paroch. Antig. 114. > 

Wioody-anv, Is one of the four kinds of cireum- 
ftances by which an offender is fuppofed to -have killed 
deer in the King’s foreft: and it is where a trefpaffer is 
apprehended im the foreft, with his Aands or other parts 
bloody, though he be not found chafing‘or hunting of the 
deer. Manwood. In Scotland, ‘in fuch like'crimes, they 
fay taken in the: faét; or with the red hand. See Back- 
berind. 

Wiubber, Is whale oil, before itis thoroughly boiled _ 
and brought.to perfection. It is mentioned Stat. 12 Car, 
2. c. 18. 

Weckshord, or bock-hoard (librorum horream) A place 

where books, evidences or writings are kept. 

Wockland, (Sax. quafi bookland) A poffeffion or inheri- 
tance held by evidence in writing. Bockland vero ea pofi- 
dendi transferendique lege coercebatur, ut nec dari licuit nee 
vendi, fed heredibus relinquenda erat, in feriptis aliter per- 
miiteretur ; Terra inde hereditaria nuncupata, LL. Alu- 

sedi, 
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redi, cap. 36. Bockland fignifies deed land; and it com- 
monly carried with it the abfolute property of the land, 
wherefore it was preferved in writing, and poffeffed by the 
Thanes or nobler fort, as Predium nobile, liberum EF immune 
â fervitiis vulgaribus SF fervilibus, and was the fame as 
allodium, deicendable unto all the fons, according to the 
common courfe of Nations and of Nature, and therefore 
called gavelkind; devifable alfo by will, and thereupon 
termed Terre Teftamentales. Spelm. of Feuds. This was 
one of the titles which the Engli Saxons had to their 
lands, and was always in writing: there was but one more, 
and that was Folkland, i. e. Terra Popularis, which pafied 
from one to another without any writing. See Charter- 
land. Alfo vide Squire on the Anglo-Saxon Government. 

Woia, Chains or fetters, properly what we call ernicles. 
Quidam a dolore capitis liberatus eff, adjungens gene fue 
boias, quibus §. Britftanus /igatus fuit. Hift; Elien. apud 
Whartoni Angl. Sac. part 1. p. 618. ' 

Wois, /Fr.) Wood, and /ub-bcis, underwood. See 
Bofcus. 

Wolhagium, or boldagium, a little houfe or cottage. 
Blount. 

Wolt, A bolt of filk or ftuff, feems to have been a long 
narrow piece: in the accounts of the priory of Burce/fer. 
It is mentioned. Paroch: Antiq. p. 574. 

Wolting, A term of art ufed in our Inns of Court, 
whereby is intended a private arguing of cafes, The man- 
ner of it at Gray’s Inn is thus: An ancient and two bar- 
rifters fit as. judges, three ftudents bring each a cafe, out 
of which the judges. chufe one to be argued, which done, 
the ftudents firft argue it, and after them the barrifters. 
It is inferior to mooting, and may be derived from the Sax. 
bolt, a houfe, becaufe done privately in the houfe for in- 
ftruction. In Lizcoln’s Inn, Mondays and Wednefdays are 
the Jdolting days; in vacation time; and Tuefdays and 
Thurfdays the moot days. 

Hona fide. -That we fay is done bona fide, which is 
done really, with a good faith, without any fraud or deceit. 
Stat. 13 Eliz. ¢. 5. 12 Car. 2. ¢. 18, Ge. 

Wona geftura, Good abearing, or good behaviour.— 
Et fi per furorem wel aliquos manutentores renuerit invenire 
Suficientem Jecuritatem de fua bona geitura erga balivos & 
comburgenfes, Sc. a pradi&o burgo ejiciatur. MS. Codex 
5 LL. Statutis & Confuetud. Burgi ville Montgomer. 

ol. 15 

Bonaght, or bonaghty, was an exaétion in Ireland, im- 
pofed on the people at the will of the lord, for relief of 
the knights called dozaghti, who ferved in the wars. Antig. 
Hibern. p. 60. 

Wona Fotabilia, Where a perfon dies having at the 
time of his death goods in any other diocefe, befides his 
goods in the diocefe where he dieth, amounting to the 
value of 5 /. at leaft, he is faid to have dona notabilia, and 
then probate of his will, or granting adminittration, be- 
longs to the archbifhop of the province: but this doth not 
prejudice thofe diocefes where, by compofition or cuftom, 
bona notabilia are rated ata greater fum. Can. 92, 93. 
Perkins, Seg. 489. And in the city of London bona nota- 
bilia are 101. by compofition. 4 Inf. 335. One that hath 
a debt upon bond or fpecialty, €c. im another diocefe, 
hath bona notabilia. 1 Roll. Abr. go8. ‘Tho’ if a perfon 
happens to die in another diocefe, than that wherein he 
lives, on a journey, what he hath about him above the 
value of 5/. &c. thall not be bona notabilia: Can. 93. 

There mut be feveral adminiftrations, where a perfon 
dies leaving bona notabilia in each province of Canterbury 
and Yoré ; for adminiftration granted in one province doth 
not acted to goods in the other, becaufe the archbifhops 
have diftin&t fupreme jurifdiétions; but: then there is to 
be bona notabilia in feveral diocefes in each province. 
Dyer 305. 2 Lev. 36. If a man dies in one diocefe, with- 
out any goods, and leaves to the value of 5/. in another 
diocefe, the archbifhop of that province may grant ad- 
miniftration, as he hath a general jurifdiction there ; 
though fuch adminiftration is voidable by fentence. Cro. 
Eliz. 457. But where a bifhop grants adminiftration, 
and there are dona notabilia, fach adminiftration is merely 
void, for he had no jurifdiétion out of his diocefe. 5 
Rep. 30. 1 Nelf. Abr. 381. Vide Black. Com. 2V. 509,510. 

ona Patria, An affife of country-men or good 
neighbours: It is fometimes called afya bone patrie, 
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when twelve or more men are chofen out of any part of the 
country to pafs upon a affife; 
becaufe they are to {wear judicially in the prefence of the 
party, (ce. according to the practice of Scotland. Skene. 
See Afffors. 


otherwile calied juratores, 


Iona peritura, Goods that are perifhable. The Stat. 


13 E. 1. cap. 4. which enaéts, That where any 

efcapes alive out of a SLip caft away, the Ship fhall not be 
adjudged wreck, but the cargo fhall be faved and kept 
by the view of: the fheriff, Sc. in the hands of thofe of 
the town where the fame was found, fo that if any one 
within a year and a day can make proof that the goods 
ae his, they fhall be reitored to him, &c. 


Ordains, that 
if the goods within the fhip be dona peritura; fach 


as will not endure for a year and day, the theriff hali fell 
them, and deliver the money received to anfwer it. See 


26 Geo. 2. c. 19. 
Woncha, A bunch, is derived fromthe old Lat. bonná 


or dunna, a rifing bank, for the bounds of fields: and. — 
hence owwa is ufed in Norfolk, for {welling or rifling up in- 
a bunch or tumour, &c. 


Wend, Is a deed or obligatory inftrument in writi 


whereby one doth bind himfelf to another, to pay a fum of 
money, or do fome other act; as to make a releafe, fur- 
render an eftate, for quiet enjoyment to ftand to an award, ~ 
fave harmlefs, perform a will, Gc. 
gation, with a penalty : and a condition, which exprefly 
mentions what money is to be paid, or other thing to be 
performed, and the limited time for the performance there ~ 
of; for which the obligation is peremptorily binding. It. 
may be made upon parchment or paper, though itis utually 
on paper ; and be either in the fritor third perfon; and. 
the condition may be either in the fame deed, or in anothers: 

and fometimes it is included within, and iometimes indorf- 
ed upon the obligation: but it is commonly at the foot of 


the obligation. Bro. Obl. 67. A memorandum on the 
back of a ond may reftrain the fame by way of res 
tion. Moor 67. 

This fecarityis is alfo called a _/pecialty; the debt beii, 
therein particularly {pecified in Writmg, and the party's 
feal ; acknowledging the debt or duty, and conarmung the — 
contrat ; ; rendering it a fecurity of a higher nature than 
thofe entered into without the folemnity of a feal; and 
therefore bonds or /pecialties thail be preferred to fimple 
contrađs, in a courie of adwinifiration 3 and from its be= _ 
ing a higher fecurity, it is held, that for a breach or 


n_n-performance an action of debt only wilblies iA ses” 


A bond is a chofe in action, which cannot be afign- 
ed over, fo as to enable the atignes to ize im his own. 
name; yet he has by the aflignment fuch a title to 
the paper and wax, that he may keep or cancel it. aq 
Lit, 232. 

Alfo in equity a bond is affignable for a valuable cone 
fideration paid, and the afignee alone becomes intitled to 
the money.; fo that if the obligor, .after notice of the 
aflignment, pays the money to the obligee, he will. be 
compelled to pay it over again. 2 Verz. 595. —_ 
Eq. 44. s 

The affignee muft take it, fubje& to the fame mre 
that it-was iubje& to in the hands of the obligee; as if, 
on a marriage treaty, the intended hufband enters into a 
marriage-brokage bond, which is afterwards afligned to 
creditors, yet it ftill remains liable to the fame equity, 
and is not to be carried into execution againit the one 
2 Vern. 595. Abr: Eq. 44. 


If a man enters into a bond of fuch a fum, on con- 


dition to be void on payment of a leffer fum; or if a 
man bind himfelf in the penalty of 1007. that he will | 
pay 50/. by fuch a day; after the day of payment is paff, — 


the penalty or fum of 100/7. is the legal debt; and- for E 


fo much it hath been refolved, an executor of an obligor — 
of fuch forfeited bond, may cover the affets of his te= 
ftator. Cro. Car. 490. 1 Vent. 354. 


Anualy’s Rep. temp. Hardwicke, 219, Fe. 


. And as the penalty, by the bond’s being forfeited, be- 
comes the legal debt; fo there was no remedy againtt ; 


{fuch penalty, but by application to a court of eguity, 


which relieves in thofe cafes, on payment of principal, — j 
interet and cofts: alfo tho’ at law there can be no re- — 


i medy 


It contains an obli- 


-3 Lev. 3687 5 
Hill. 9 Geo. 2. in B. R. The Bank of England v. Morrise “4 





es Dure/fs. 
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medy beyond the penalty; becaufe in that the obligee 
feems to haye taken up his fecurity ; yet, as it is on the 
foundation of doing equal jyftice to both parties that equity 
proceeds, it will, on any application for a favour from the 
obligor, compel him to pay the principal, intereft and 
cofts, tho’ exceeding the penalty. Show. Par. Ca. 15. 
Abr. Eq. 91, 92. 1 Salk. 154. 1 Vern. 342, 350. 
2 Vern. 509. 

And this rule of compelling the party to do equity who 
feeks equity, feems to be the reafon why an obligee hall 
have intereit after he has entered up judgment; for tho’ 
in ftri€tnefs it may be accounted his own fault why he 
did not take out execution, and therefore not intitled to 
interet; yet, as by the judgmént he is intitled to the 
penalty, it does not feem reafonable that he fhould be 
deprived of it, but upon paying him principal and the 
intereft, which incurred as well before as after the en- 
tering up of the judgment. Abr. Eg. 92, 288. And fee 
farther 4 ĉ& 5 Ann. c. 16. which will be mentioned here- 
after under its proper head. 

Having fhewn the nature of this fecurity, it may be 
proper to confider. 


J. Who may be obligors and obligees. 
Il. What words create Juch fecurity. 
HI. What ceremonies are requifite to a bond, wherein of 
figning, fealing.and delivery. 
IV. Of the condition of a bond, what conditions deemed 
~ lawful, Sc. and what fhall be deemed a breach of the 
fame. 
© V. Of bonds void, or voidable: alfo how bonds may be 
ý difcharged, and of the manner of pleading perform- 


ance, Se. 


I. All perfons who are enabled to contract, and whom 
the law fuppofes to have fufficient freedom and underftan- 
ding for that purpofe, may bind themfelves in bonds and 
obligations. 5 Co. 119. 4C.124. 1 Rol. Abr. 340. 

But if a perfon is illegally reftrained of his liberty, by 
being confined in a common gaol or elfewhere, and, du- 
ring fuch reftraint, enters into a bond to the perfon who 
caufes the reftraint, the fame may be avoided for dure/s 
of imprifonment. Co. Lit. 253. -2 Inf. 482. vid. tit. 


So in refpe& of that power and authority which a 
hufband has over his wife, the bond of a feme covert is 
ipjo faéto void, and fhall neither bind her nor her huf- 
band, See Maron and Feme, 

So though an infant fhall be liable for his neceffaries, 
fuch as meat, drink, cloaths, phyfick, {chooling, &c. 
yet if he bind himfelf in an obligation, with a penalty 
for payment of any of thofe, the obligation is void. 
Dod. and Stud. 113. Co. Lit. 172. Cro. Fac. 494, 
60... Sid, 112. 1 Salk 279. Cro. Bliz. 920. 
See Jnfants, 

Alfo though a perfon non compos mentis fhall not be al- 
lowed to avoid his bond, by reafon of infanity and dif- 
traction, as no‘man can be allowed to ftultify himfelf, 
becaufe of the ill confequences that might attend coun- 
terfeit madnefs; yet may a privy in blood, as the heir, 
and privies in reprefentation, as the executor and ad- 
miniitrator, void fuch bonds ; alfo if a lunatick after 
office found, enters into a bond, it is merely void. 4 Co, 
124. Beverley’s cafe. See Jufants and Lunaticks, 

But if an infant, feme covert, monk, ĉe. who are 
difabled by law to contract, and to bind themfelves in 
bonds, enter together with a ftranger, who is under none 
of thefe difabilities, into an obligation, it fhall bind the 
ftranger, though it be void as to the intant, &c. 1 Rol. 
Rep. Ate” 

Jf á fervant makes a bill in form, Memorandum, that I 
have received of Edward Talbot, to the ufe of my maf- 
ter Serjeant Gaudy, the fum of 40/. to be paid at Mi- 
chaelmas following, and thereto fet his feal, this is a 
good obligation to bind himfelf; for though in the be- 
ginning of the deed, the receipt is faid to be to the ufe 
of his mafter, yet the re-payment is general, and muft 
neceflarily bind him who fealed; and the rather, becaufe 
etherwife the obligee would lofe his debt, he having no 
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remedy againft Sergeant Gaudy. 
Godbolt. 

Infants, ideots, as alfo feme coverts may be obligees ; 
and as to this the hufband is fuppofed to affent, being for 
his advantage ; but if he difagrees, the obligation hath loft 
its force ; 6 that after the obligor may plead non eft fac- 
tum; but if he neither agrees nor difagrees, the bond is 
good, for his conduct fhall be efteemed a tacit confent, 
fince it is to his advantage. 5 Co. 119. 6. Co. Lit. 
rai 

But a feme covert can neither be obligor nor obligee 
to her hufband, nor wice verfa, being but one perfon in 
law; alfo by the better opinion, a bond entred into, to a 
feme fole, by the perfon whom fhe afterwards marries, 
is, by the marriage, at law extinguifhed. See Maron 
and feme, ? 

An alien may be an obligee, for fince he is allowed to 
trade and trafħck with us, it is but reafonable to give 
him all that fecurity which is neceflary in his contracts, 
and which will the better enable him to carry on his 
commerce and dealings amongft us. Co. Lit..129. b. 
Moor 431. Cro. Eliz. 142, 683.. Cro. Car. g. 1 Salk, 
46. Farefl.15. See Plien. 

Sole corporations, fuch as bifhops, prebends, parfons, 
vicars, €¥%c. cannot be obligees, and therefore a bond 
made to any of thefe, fhall enure to them in their natural 
capacities; for no fole body politick can take a chattel 
in fucceffion, unlefs it be by cuftom; but a corpora- 
tion aggregate may take any chattel, as bonds, leafes, 
&c. in its political capacity, which fhall go in fucceffion, 
becaufe it is always in being, Cro. Eliz. 464. Dyer 
48. a Co. Lit. 9. a 46. a Hob. 64. 1 Rol. dor. 
51S. 

If a drunken man gives his dod, it binds him; anda 
bond without confideration is obligatory, and no relief 
fhall be had againft it, for it is voluntary, and as a gift. 
Fenk. Cent. 109. A perfon enters voluntarily into a bond, 
though there was not any confideration for it, if there be 
no fraud ufed in obtaining the fame, the bond fhall not 
be relieved againft in equity: but a voluntary bond may 
not be paid in a courfe of adminiftration, fo as to take 
place of real debts, even by fimple contract; yet it fhall 
be paid before legacies. r Chan. Ca/: 157. An heir is 
not bound, unlefs he be named exprefly in the boud; tho’ 
the executors and adminiftrators are. 

It is clearly agreed, that two or more may bind them. 
felves jointly in an obligation, or they may bind them- 
felves jointly and feverally; in which laft cafe, the 
obligee may fue them jointly, or he may fue any one of 
them at his eleétion; but if they are jointly and not fe~ 
verally bound, the obligee muft fue them jointly ; alfo, in 
fuch cafe, if one of them dies, his executor is totally 
difcharged, and the furvivor and furvivors only charge- 
able. z Rol, Abr. 148. ~Dyer-19;°310.. “5 Co. 19. 
Dal, 85. pl. 42. 1 Salk. 393. Carth 61. 1 Lutw. 
6 we 


Yely. 137. Talbot ver, 


If three enter into an obligation, and bind themfelves 
in the words following, Odligamus nos &F utrumque noffrum 
per fe pro toto & in folido, thefe make the obligation joint 
and feveral. “Dyer 19. b. pl. 114. 

In a bond where feveral are bound feverally, the obli- 
gee is at his election to fue all the obligors together, or 
all of them apart, and have feveral judgments and execu- 
tions ; but he fhal! have fatisfaction but once, for if it 
be of one only, that fhall difcharge the reft. If an obli- 
gation is joint, and not feveral, all the obligors muft be 
fued that are bound ; and if one be profecuted, he is not 
obliged to anfwer, unlefs the reft are fued likewife. Dyer 
19, 310. Where two or more are bound in a joint bond, 
and only one is fued, he muft plead in abatement, that 
two more fealed the ond, Fc. and aver that they are 
living, and fo pray judgment de billa, e, And not der 
mur to the declaration. Sid. 420. 

If aétion be brought upon a bond againft two joint and 
feveral obligors jointly, and both are taken by capias, 
here the death or efcape of one, fhall not releafe the 
other; but the fame kind of execution muft be taken 
forth againft them: ’tis otherwife when they are fued 
feverally. Hob. 59. 


Oo Alfa, 
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Alfo, if two or more be jointly bound, though regu- 
Jarly one of them alone cannot be fued, yet if procefs be 
taken out againft all, and one of them only appears, but 
the others ftand out to an outlawry, he who appeared ‘hall 
be charged with the whole debt. 9 Co. 119. 

If a bond is made to three, to pay money to one.of them, 
they muft all join in the action, becaufe they are but as 
one obligee. Yelv. 177. 

So if an obligation be made to three, and two bring 
their action, they ought to fhew the third is dead. 1 Sid. 
238, 420. 1 Venti, 34. j 

Though there be feveral obligees, yet a perfon cannot 
be bound to feveral perfons feverally ; and therefore an 
obligation of z00/. to two, /olvend’ the one 100/. to the 
one, and the other to the other is a void /olvend’.. Dyer 
350. a. pl. 20. Hob. 172. 2 Brownl. 207. -Yelv. 


i7 

If 4. bind himfelf in a fum to B. /olvendum to C. 
who is a ftranger, a payment to C. is a payment to B. 
in an action upon it, the count mut be upon a bond 
JSolvend’ to B. 1 Sid. 295. 2 Keb. 81. 

In debt, the declaration was, that the defendant be- 
came bound in a bond of——, for the payment of 
to him, his attorney or affigns, and on oyer of the bond 
it appeared, that the /olvendum was to the plaintiff’ at- 
torney or affigns, without mention of himfelf; and on 
demurrer for this variance ’twas faid that the declara- 
tion muft not be according to the letter of the obligation, 
but according to the operation of the law thereupon. 
6 Mod. 228. Robert v. Harnage. 

So if 4. makes a bond to B. /olvendum to fuch per- 
fon as he fhall appoint; if B. does appoint one, payment 
to him is a payment to B. and if B. appoint none, it 
fhall be paid to B. himfelf. 6 Mod. 228. 

If 4. by his bill obligatory, acknowledges himfelf. to 
be indebted to B. in the fum of 10/. to be paid at a 
day to come, and binds himfelf and his heirs in the fame 
bill in 20/. but does not mention to whom he is bound, 
yet the obligation is good, and he fhall be intended to be 
bound to B. to whom he acknowledged before the 1o/. 
tobe due. 2 Rol. Abr. 148. Franklin verfus Turner. 








Il. -As to the words neceffary. 

A bond may be made by any words, in a writing fealed 
and delivered, wherein a man doth declare himfelf to 
have-another man’s money, or to be indebted to him ; 
but the beit form of making it, is that which is moft 
ufed, 2 Shep. Abr. 477. If a bond be thus: Know all 
men by thefe prefents, that] W, R. am bound to’ 7. S. 
in the fum, &c. for payment of which, I give full power 
to him to levy the fame upon the profits of fuch lands 
yearly till it be paid; in this cafe, the obligee may fue 
upon the obligation, or levy the money according to the 
faid claufe. 3 Leon. ca. 299. 

So a writing in this form; Memorandum, I 4. 2, 
have agreed to pay F. S. 207. tho’ this be in the preter- 
perfect tenfe, yet if it hath all other ceremonies effential, 
it fhall amount unto an obligation. 1 Leon. 25. 

Debt brought upon a bond of 6o/. the bond was in 
Ttalian, and the fum therein exprefled was in thefe words, 
viz. in ceffanta libris, and adjudged to be good. Cro. 
Fac. 208. Parker v. Rennady. 


In debt upon a bill obligatory, demanding thirty-two ` 


pounds four fhillings and fevenpence ; the defendant de- 
manded oyer of the bill, and it was. threty-two ponds 
four fhillings and 7-pence, fo ¢hrety for thisty, and ponds 
for pounds; and on demurrer for this caufe, it was ad- 
judged for the plaintiff. Cro. Fac. 607. Hulbert v. Long. 

An obligation made to one, to the ufe of F. S. will 
‘be good for him in equity. Bro. Oblig. Where a bond 
is made obligo me, (Jc. leaving out the words Aeredes, 
executores <3 adminiftratores, this is good; and the exe- 
cutors and adminiftrators fhall be bound by it. Dyer 13. 


UI. 4s to the ceremonies requifite to a bond or obligation. 

Tt is faid, that there are only three things effentially 
neceflary to the making a good obligation, wiz. «writing 
in paper or parchment, /ealing and delivery ; but it hath 
been adjudged not to be neceflary, that the obligor fhould 
' fign or fub{cribe his name; and that therefore if in the 
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obligation the obligor be named Er/ix, and he figns his 
name Erlwin, that this variation is not material; becaufe 
fubfcribing is no effential part.of the deed, fealing being 
fufficient. 2 Co. 5. a. Godard’s cafe. Noy 21, 85. 
Mocr 28. Stil. 97. 2 Salk. 462. ç Mod. 281. 

And though the /ea/ be neceffary, and the ufual way 
of declaring on a bond is, that the defendant per /criptums 
Juum obligatorium figillo Juo figillatum acknowledged, ©c. 
yet if the word fjgil/ae’? be- wanting, it is cured by ver- 
di& and pleading over; for when he faith per /eriptum 
Juum obligatorium, (Fc, all neceffary circumitances fhall 
be intended; and if it were not fealed, it could not be 


his deed or obligation. Dyer 19. a. Cro. Eliz. 571, 
737: Cra. Fac. 420. .2-Co. 5. 11 Kent. 70. . 3 Lew 
348. 1 Salk. 141. 6 Mod. 306. ? 


Alfo tho’ fealing and delivery be effential in an obliga» 
tion, yet there is no occafion in the bond to mention 
that it was fealed and delivered; becaufe, as my Lord 
Coke fays, thefe are things which are done afterwards. 2 
Cage ae y 

The name of the obligor fubfcribed, ’tis faid, is fuf- 
ficient, tho’ there is a blank for his chriftian name in 
the bond. 2 Cro. 261. But where another chriftian 
name is in the snd, and the bond figned by the right 
name, though the jury find it to be his deed, the obligee 
cannot have judgment; for the name fubfcribed is no 
part of the obligation. 2 Cro. 558. 1 Mod. 107. In ‘ 
thefe cafes, though there be a verdict, there fhall not be 
judgment. Where an obligor’s name is omitted to bein- . | 
ferted in the dond, and yet he figns and feals it; the court’, * 
of Chancery may make good fuch an accident; and in cafe 
a perfon takes away a dond fraudulently, and cancels it, 
the obligee fhall have as much benefit thereby, as if not 
cancelled. 3 Chan. Rep. 99, 184. 

An obligation is good though it wants a date, or hath 
a falfe or impoflible date; for the date, as hath been ob+ 
feryed, is not of the fubftance of the deed ;- but herein ; 
we muft take notice, that the day of the deliveryofa  __ 
deed or obligation is the day of the date, though there is 
no day fet forth; and if a deed bear date one day, and 3 
be delivered at another, it was really dated when delive- È 
red, though the claufe of Gerens dat? be otherwife. 2 
Co. 5. Godard’s cafe. Noy 21, 85, 86.0. Hobs 24m 
Stil. 97. Cro. Fac. 136, 264. Yely.193. 1 Salts 76.5 

If a man ‘declare on a bond, bearing date fuch a day, 
but does not fay when delivered, this is good: for every 
deed is fuppofed to be delivered and ond on, the day it 
bears date; and if the plaintiff declare on a date, he 
cannot afterwards reply, that it was primo delibera? at 
another day, for this would be æ departures: Cro. Elize 
773. 3 Lew. 348. Salk. 141s ti TE i 

But if a bond bear date fuch a day, but was really de- 
livered at a day after, the obligee may declare on a bond 
of fuch a date, , but primo deliberat at a day after; and 
if the obligee declare on a bond of fuch a date generally, 
the obligor may plead it was primo deliberat on fuch a 
day after; but then he mut traverfe that it was delive- 
red on the day of the date. 1 Broaunl. 104. 1 Lew. 196. 

A plaintiff may fuggeit adate in a Jond, where there ig 
none, or it is impoflible, éc. where the parties and fum ; 
are fufficiently expreffed. 5 Mod. 282. A bond dated on 
the fame day on which a releafe is made. of all things 
ufque diem datus, Sc. is not thereby difcharged. 2 Roh 
Rep. 255. 

If the bond was delivered before the date, on ifue, noz 
eff faum, joined on fuch a deed, the jury are not 
eftopped to find the truth, wiz. that it was delivered be- | 
fore the date, and it is a good deed from the delivery, 
2 Co. 4,6. 3 Keb. 332. i 

A perfon fhall not be charged by a bond, though figned 
and fealed, without delivery, or words, or other thing, 
amounting to a delivery. 1 Leon. 140. But— 

A bond or deed may be delivered by words, without 
any a& of delivery; as where the obligor fays to the 
obligee, gd and take the faid writing, or take it as my __ 
deed, fc. -So an actual tradition, without fpeaking any ~ 
word, is {ufficient; otherwife, a man that is mute could - 
not deliver a deed; but where on an iffue of non eft fac- 
tum, the jury found that the defendant figned and fealed 
the obligation, and laid it on a table, and that the plain- 





BON 


tif came and took it up, this was held not to be the de- 
fendant’s deed, without other circumftances found by the 
ee Co. Lit. 36. a. Cro. Eliz. 835. Leon. 193. 


ro. Eliz. 122. 


IV. With refpeđ to the condition, &c. 

It is to be obferved, that the condition of a bond muft 
be to do a thing lawful; and bonds not to ufe trades, till 
or fow grounds, ĉc. are unlawful, for they are againit the 
good of the publick, and the liberty of a freeman; and 
therefore void: and a condition of a bond to do any att 
malum in fe, as to kill a perfon, &c. is void. 

Conditions of bonds are to be not only lawful, but 
poffible ; and when the matter or thing to be deone, or 
not to be done by a condition, is unlawful or impoffible, 
or the condition itfelf repugnant, infenfible or uncertain, 
the condition is void, and in fome cafes the obligation 
alfo. 10Rep.120. But fometimes an obligation may be 
fingle, to pay the money, where the condition is impoffi- 
ble, repugnant, &¥c. 2 Mod. 285. Efa thing be poflible 
at the time of entering into the bond, and afterwards be- 
comes impoffible by the act of God, the act of the law, or 
of the obligee, it is become void; as if a man be bound 
to appear next term, and dies before, the obligation is 
faved. A condition of a bond was, that ¥. S. fhould pay 
fuch a fum upon the 25th of December, or appear in 
Hilary term after inthe court of B. R. He died after the 
25th of December, and before Hilary term, and had not 
paid any thing: in this cafe the condition was not broken 
for non-payment, and the other part is become impofiible 
by the att of God. xı Mod. Rep. 265. And when acon- 
dition is doubtful, it is always taken moft favourably for 
the obligor, and againft the obligee; but fo as a reafona- 
bie conitru€tion be made as near as can be according to 
the intention of the parties. Dyer 51. If no timé is 
limited in a bond for payment of the money, it is due 
prefently, and payable on demand. 1 Browzl. 53., But 
the judges have fometimes appointed a convenient time 
for payment, having regard to the diftance of place, and 
the time wherein the thing may be performed. And if a 
condition be made impoffible in refpect to time, as to make 
payment of money on the 30th of February, Se. it fhall 

e paid prefently ; and here the obligation ftands fingle. 

ones 140. Though if a man be bound in a bond with 
condition to deliver fo much corn upon the 2gth day of 
February next following, and that month hath then but 
twenty-eight days; it has been held, that the obligor is 
not obliged to perform the condition till there comes a 
leap-year.. 1 Leon. 101. Sed qu. if intent of parties can 
be fhewn? If the condition of a bond be, that the obli- 
gor fhall make a fufficient eftate of land by fuch a time, 
by the advice of others; and they advife an infufiicient 
eftate, which he makes accordingly, this, ’tis faid, is a 
good performance of the condition: but if itis, that the 
obligor do make a good and fure eftate, and he by advice 
of counfel makes an eftate that is not good ; this will be 
no performance thereof. Perk. Set.: 776. Keilw. 95. 
A bond made to enfeoff two perfons, if one dics betoré 
‘the time is paft, wherein it fhould be done; the obligor 
muft enfeoff the furvivor of them, or the condition will 
be broken: and if it be that B. and others fhall enjoy 
land; and the obligor and B. the obligee do difturb the 
eft; by this the condition is broken. 4 Hea. 7.1. Co. 
Lit. 384. Where one is bound to do an aét to the obligee 
himfelf, the doing it to a ftranger by appointment of the 
obligee, will not be a performance of the condition. 2 
Bulf. 149. If the aét be to be done. at a certain place, 
where the obligor is to go to Rome, &c. and he is to do 
the fole act without limitation of time, he hath term 
during life to perform the fame: if the concurrence of 
the obligor and obligee is requifite, it may be hattened 
by the requeft of the obligee. 6 Rep. 30. 1 Rol. Abr. 
437- Where no place is mentioned for performance of a 
condition, the obligor is obliged to find out the perfon of 
the obligee, if he be in England, and tender the money, 
otherwife the bond will be forfeited: but when a place is 
appointed, he need feek no further. 1 Juf. 210. Lit. 
340. And if, where no place is limited for payment of 
money due on a bond, the obligor, at or after the day of 
payment, meets with the obligee, and tenders him the 
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money, but he goes away to prevent it, the obligor fhall 
be excufed. 8 £.4. The obligor, or his fervant, Ga 
may tender.the money to fave the forfeiture of the bond, 
and it fhall be a good performance of the condition, if 
made to the obligee, though refufed by him ; yet if the 
obligor be afterwards fued, he muft plead that he is ftill 
ready to pay it, and tender the money incourt. Co. Lit. 
208, The condition of a bond being for payment of 
money, it may be performed by giving any other thing in 
fatisfaction, becaufe the value of money is certain, and 
therefore may be fatisfied by a collateral thing, if the 
obligee accepts it; but if the condition is to do a colla- 
teral thing, there ’tis otherwife, and paying money is no 
good fatisfaction. 3 Bulf. 148. 

When the condition of a bond is,to do two things, or 
has divers points, and the obligee fuppofing a breach of 
one of them, doth fue the obligor; if iffue being joined 
upon that, it is found againit him, and he is barred, the 
whole obligation is difcharged: and fo long as that judg- 
ment is in force, he can never profecute upon any other 
point. Dyer 371. 2 Shep. Abr. 487. Sed qu. per frat. 
Vide poft. 

In the performance of the condition of an obligation, 
the intention of the parties is chiefly to be regarded ; and 
therefore a performance in fubftance is fufticient, tho? 
it differ in words or fome immaterial circumftance ; as if 
one be bound to deliver the teftament of the teftator, if 
he plead that he had delivered /iteras teffamentarias, it is 
fuficient. Bro. Condition, 158. 17 E. 4. 3. 1 Rol. Abr. 
426, 

If the condition of an obligation be to procure a lawful 
difcharge, this muft be by a relea/e, or fome difcharge that 
is pleadable, and not by acquittance, which is but evidence, 
1 Keb..739- 

If the condition of an obligation be, that the party 
fhall not continue fuch an aétion, and he by his attor- 
ney, but without his privity, continues, this is faid to be 
no breach of the condition. Cro. Fac.525. 2 Rol. Rep. 63. 

If the party, who is bound to perform the condition, 
difables himfelf, this is a breach; as where the condition 
is, that the feoffee fhall reinfeoff, or make a gift in tail, 
&c. to the feoffor, and the feoffee before he performs it, 
make a feoffment or gift in tail, or leafe for life or years 
in prefenti or futuro to another perfon, or marry or grant 
a rent-charge, or be bound in a flatute or recognifance, 
or become profeffed ; in all thefe cafes the condition is 
broken; for the feoffee has either difabled himfelf to 
make any eftate, or to make it in the fame plight or free- 
dom in which he received it; and being once difabled, 
he is ever difabled, though his wife fhould die, or the 
rent, ec. fhould be difcharged, or he fhould be de- 
raigned, &c. before the time of the reconveyance. Co. 
Lits 221, 222.59 Popho ni Onti Cos 25.04. 1 Rol. Abr. 
447. 5 Co. 21. @. 

Where the condition is in the conjun@ive, regularly 
both parts muft be performed; yet, to fupply the in- 
tention of the parties, it is held, that if a condition in the 
conjunclive be not pofible to be performed, it fhall be taken 
in the disjunGive ; as if the condition be, that he and his 
executors fhall do fuch a thing, this fhall be taken in the ` 
disjunétive, becaufe he cannot have an executor in his 
life-time ; fo if the condition be, that he and his affigns’ 
fhall fell certain goods, this fhall be taken in the gif- 
junéive, becaufe both cannot do it. 1 Rol. Abr. 444. 
Owen 52. 1 Leon. 74. Goulf. 71: 

If feveral days are mentioned for payment of money on 
a bond, the obligation is not forfeited, nor can be fued 
until all the days are paft: but in fome cafes the obligee 
may profecute for the money due by the bond prefently, 
though it be not forfeited; and by fpecial wording the 
condition, the obligee may be able to fue the penalty on 
the firft default. 1 Inf. 292. 


V. Bonds may be either void or voidable. 

As if an infant feal a bond, and be fued thereon, he is 
not to plead zon eff fuum, but muft avoid the bond by 
{pecial pleading ; for this bond is only voidable, and not 
in itfelf void. 5 Rep. 119. But if abond be made by a 
feme covert, fhe may plead her coverture, and conclude 
non ft faum, ec. her bond being void, 10 Rep. i 
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\f a bond depends upon fome other deed, and the deed be- 
comes void, the bond is alfo void. A bond made with 
condition not to give evidence againit a felon, Ge. is 
void; but the defendant muft plead the fpecial matter. 
Vide Wilfon, par. 2. p. 341, &c. Condition of a bond to 
indemnify a perfon from any legal profecution, is againft 
law, and void. 1 Lutw. 667. And if a fheriff takes a 
bond as a reward for doing of a thing, it is void. 3 Salk. 
75. Interlineation in a bond in a place not material, 
will not make the bond void ; but if it be altered in a 
part material, it fhall be void. 1 Nelf. Abr. 391. And 
a bond may be void by rafure, ĉe. As where the date, 
&c. is rafed after delivery; which goes through the whole. 
5 Rep. 23. If the words in a bond at the end of the con- 
dition, That then this obligation to be void, are omitted, 
the condition will be void ; but not the obligation. 

Bonds may likewife be difcharged by ad <A the party or by 
act of law. 

The acceptance of a new bond will not difcharge the 
old one, as a judgment may. Hod. 68. One bond can- 
not be given in fatisfaction of another; but this is where 
given by the obligor himfelf, for it may by others. 1 
Mod. 221. If a bond be to pay money at fuch a time, 
ĉc. it is no plea for the obligor to fay he did pay it; he 
muft fhew at what time, or elfe it may be taken that the 
performance was after the time limited. Noys Max. 15. 
If a:bond be of twenty years ftanding, and no demand be 
proved thereon, or good caufe of fo long forbearance 
fhewn to the court, upon pleading Jolwit ad diem, it thall 
be intended paid. Mod. Ca. 22. Payment of money, 
without acquittance, is an ill plea to action of debt upon 
a fingle bill: but ’tis otherwife upon a bond with con- 
dition, Dyer 25. 

But by 4 4n. c. 16. If an action of debt be brought on 
fingle bill, or judgment, after money paid, fuch payment 
may be pleaded in bar. So of a bond with a condition, 
upon payment of principal and intereft due by the con- 
dition, though fuch. payment was not ftri€tly made ac- 
cording to the condition, yet it may be pleaded in bar, 

And it is further enacted by the faid ftatute, zc. 14. 
« That if at any time, pending an action upon any fuch 
bond with a penalty, the defendant fhall bring into court, 
where the action is depending, all principal money and 
intereft due on fuch bond, and alfo all fuch cofts, as have 
been expended in any fuit or fuits in law or equity upon 
fuch bond; the faid money fo brought in fhall be deemed 
and taken to be in full fatisfattion and difcharge of the 
faid bond ; and the court fhall and may give judgment 
to difcharge every fuch defendant of and from the fame 
accordingly.” 

Bonds alfo, as hath been faid, may be difcharged by opera- 
tion of. law. 

If feveral obligors are bound jointly and feverally, and 
the obligee make one of them his executor, it is a releafe 
ef the debt, and the executor cannot fue the other obli- 
gor. 8 Co. 136.» 1 Salk, 300. And vide 1 Fen. 345. 

But though it be a releafe in law, in regard it is the 
proper act of the obligee, yet the debt by this is not ab- 
folutely difcharged, but it remains a/éts in his hands, to 
pay both debts and legacies. Cra. Car. 373. Yelw. 160. 

If a feme fole obligee take one of the obligars to huf- 
‘band, this is faid te be a releafe in law of the debt being 
her own aĝ.. 8(Co.136. a. March. 128. 

If one obligor makes the executor of the obligee his 
executor, and leaves affets, the debt is deemed fatisfied ; 
for he has power, by way of retainer, to fatisfy the debt ; 
and neither he nor the adminiftrator de bonis non, Sc. of 
the obligee can ever fue the furviving obligor. Hob. 10. 

But if two are bound jointly and feverally to 4. and 
the executor of one of them makes the obligee his execu- 
tor, yet the obligee may fue the other obligor. 2 Lew. 


“If two are jointly and feverally bound in an obligation, 
and the obligee releafe to one of them, both are dif- 
charged. Co. Lit. 232. a. 

Three were bound jointly and feverally in an obliga- 
tion, and an aétion was brought againit one of them, 
who pleaded, that the feal of one of the others was torn 
eff, and the obligation cancelled, and therefore void 
againft all. Upon demurrer it was adjudged, that the 
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obligation, by the tearing off the feal of one of the obli- 
gors, became void againit all, notwithftanding the obli- 
gors were feverally bound. 2 Lew. 220. 
Sed qu. if it was by accident, and not with intent to dif- 
charge that obligor, if a court of equity would not give 
relief? Indeed we fhould think, that as the courts of 
law are now very liberal in their conftruction of the 
Common law, as founded on reafon, and the univerfal, 
immutable principles of juftice, the tearing off one of the 
feals by accident might be pleaded in reply. 

As to the pleading of performance, the defendant muft fet 
forth in what manner he hath performed it. ‘“Thus— 


In debt on a bond, with condition for performance of ` 


feverak things, the defendant pleads guod conditio ejufdem 


foti nunquam infrada Suit per fe ipfum, Se. and held an 


ill plea: becaute, for faving the bond, it is neceffary for 
the defendant to fhew how he hath performed the condi- 
tion; and this fort of pleading was never admitted. 2, 
Fent. 156. 

So if he had pleaded performavi? omnia, it had been ill; 
for the particulars being expreffed in the condition, he 
ought to plead to each particularly; but if the condition 
were for performance of covenants in an indenture, per- 
formance generally were, a good plea. 1 Lev. 302. 
This muft be underftood where the covenants are fet forth, 
and appear tọ be all in the afirmative. For if fome are 
in the affirmative, fome in the negative, or any in the 
disjunctive, the defendant fhould plead /pecially. 

In debt on an obligation for payment of money, Ge: 
the defendant pleads, that at the time and place paratus 


fvit to pay the money, but that nobody was there to re- 


ceive it; and held ill on a general demurrer, for want of 
an obtulit folvere, for the tender only is traverfable, not 
the paratus. 3 Lev. 104. 

In debt on a bond with condition, the defendant pleads 
a collateral plea, which is infufficient ; the plaintiff de- 
murs, and hath judgment, without affigning a breach; for 


the defendant, by pleading a defective plea, by which he | 
-| would excufe his non-performance of the condition, faves 
the plaintiff the trouble of affigning a breach, and gives — 


him advantage of putting himfelf.on the judgment of the 
court, whether the plea be good or not; but if the plain- 
tiff had admitted the plea, and made a replication which 
but if 
the replication were idle, and the defendant demurred, 
yet the plaintiff fhould have judgment, without afigning 
a breach. 1 Lew. 55,84. 3 Lev. 17, 24. 

And in all cafes of debt on an obligation with condi- 
tion, (that of a bond to perform an award only excepte | 
if the defendants plead a fpecial matter, that admits an 
excufes a non-performance, the plaintiff need only anfwer, 
and falfify the /pecial matter alledged; for he that excufes 
a non-performance admits it, and the plaintiff need not 
fhew that which the defendant hath fuppofed and admit- 
ted. Salk. 138. 

But if the defendant pleads a performance of the con- 
dition, though it be not well pleaded, the plaintiff in his 
replication muft fhew a breach; for then he has no caufe 
of action, unlefs he fhew it; andl this difference will give 
the true reafon, and reconcile the following cafes. s 


Salk. 138. 1 Lev. §5, 84, 226. 1 Saund. 102, 1595 
31952 Dege 195 2%. 1 Pent. 114. Cro. Eliz. 320. 
Yelv. 78. 


In debt on a bond, the defendant may have feveral 
pleas in bar; as if the plaintiff fue as executor, the de- 
fendant may plead the releafe of the teftator for part, and 
for the refidue the releafe of the plaintiff, fo he may 
plead payment as to part, and as to the reft an acquittanth 
1 Salk. 180. 

In debt on an obligation the defendant cannot plead 
nihil debet, but muft deny the deed by pleading non eff 


fa&um; for the feal of the party continuing, it muft be 
Hob. ~ 


difflolved eo ligamine quo ligatur. 
218. 

In bonds to fave harmlefs, the defendant beam profe- 
cuted, is to plead non damnificatus, Ee. 

The ftealing of any bond or bill, é& c. for money, be- 
ing the property of any one, made felony as if offenders 
had taken other goods of like value. See Stat. 2 Geo. 2a 
c. 25. See Penalty. 


Hard. 332. 
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Form of a bond for payment of money. 


KOW all men dy thefe prefents, That I A.B. 

of the parih, &c. in the county, &c. pen- 

tleman, am held and firmly bound to C.D. of, &c. in 

the county aforefaid, efquire, in one hundred pounds of 

good and lawful money of Great Britain, to be paid to 

the Jaid C. D. or his certain attorney, his executors, 

adminiftrators or affigns; To which payment well 

and truly to be made, I bind myfelf, my heirs, exe- 

cutors and adminiftrators, firmly by thefe prefents, 

- Jèaled with my feal : dated the fixth day of May in 

; the firft year of the reign of our Jovereign lord George 

the Third, by the grace of God, of Great Britain, 

France, and Ireland, king, defender of the faith, 

&c. and in the year of our Lord one thoufand Jeven 
hundred and fixty-one. 


The Condition of this obligation is fuch, That if the 
above bound 4. B. his heirs, executors or adminiftrators do 
and fhall well and truly pay, or caufe to be paid unto the 
above named C. D. his executors, adminiftrators or afligns, 
the full fum of fifty-two pounds and ten fhillings of lawful 
money of Great Britain, on or before the fixth day of 
November next enfuing the date hereof; then this obliga- 
tion to be void, or otherwife to be and remain in full force 
and virtue. Or it may be thus: That if the faid 4. B. 
Ese. do pay to the faid C. D. &c. the full fum of fifty 
- pounds, with intereft for the fame after the rate of five 
pounds per centum per ann. (or with lawful intereft) on 
the day, &c. then, &c. and the laft is the beft form. 


Wondage, Is flavery ; and dondmen, in Domefday, are 
called fervi, but rendered different from véllani.—Et de 
toto tenemento, quod de ipfo tenet in bondagio in Joca de Nor- 
tone cum pertin. Mon. Angl. 2. par. fol. 609. Bonda 
is faid to be a mafter of a family. See Nativus. 

Wond-Cenants, copybolders, and cuffomary - tenants, 
fometimes called bond-tenants. For according to Calthorpe 
‘on Copyholds, 51, 54. all thofe kinds of tenants agree in 

-fabftance and kind of tenure; all their lands being holden 
in one general kind, that is, by cuffom and continuance of 
time; and the diverfity of their names doth not alter the 
nature of their tenure. Vide Black. Com. 2 V. 147, 
148. A 
; fbonis non Pmobendis, A writ direéted to the fheriffs 
‘of London, (Fc. where a writ of error is brought, to charge 
them that the perfon againft whom judgment is obtained 
‘be not fuffered to remove his goods, till the error is tried 
and determined. Reg. Orig. 131. 
 Wooks. By 25 Hen. 8. c.15. No perfon fhall buy any 
printed books brought from beyond fea to fell the fame 
again, and no one íhall buy books by retail brought from 
beyond fea by any ftranger. Likewife the prices of books, 
exceflively increafed, fhall be qualified by the king’s 
great officers, 

By Stat. 7 Ann. c. 14. fe&. 10. If any book fhall be 
‘taken, or otherwife loft out of any parochial library, any 
juftice may grant his warrant to fearch for it; and if it 
{hall be found, it fhall, by order of fuch juftice, be re- 
ftored to the library. 

By 12 Geo. 2. ¢. 36. No perfon fhall import or fell 
‘books firft written and printed in this kingdom, and re- 
‘printed abroad, under the penalty of 5/. and double the 
walue of every book fo imported or fold. 

As to the right of an author to the books he compofes, 
wide Black. Com. 2 V. 405, &c. on literary property. 
“And the cafe of Millar and Taylor in B. R. about Eafer 
term 9 Geo. 3. Determined, that the author, or his af- 
fignee hath perpetual property. 

From the feventh to the eleventh century books were 
very fcarce. To that was chiefly owing the univerfal ig- 

- norance which prevailed, during that period. After the 
Saracens conquered Egypt in the feventh century, » the 
‘communication with that country (as to Europe, Ec.) 
was almoft entirely broken off, and the papyrias no longer 
in ufe. So that paper was ufed, and as the price of that 


__ „was high, books became extremely rare, and of great 


value. Vide Robert/cn’s Hifiory of Charles the Fifth, a F. 
233, 234. And Murats Ant. Ital. V. 3. .p. 833- 
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In the eleventh century the art of making paper was 
invented, the number of manufcripts was thereby in- 
creafed, and the ftudy of the fciences greatly facilitated. 
Vide Robertfon’s Hiftory of Charles the Fifth, 1 V. 235, 
Bex! 


1500k of Bates, A {mall book, declaring the value of 


goods that pay cuftom of poundage. 12 Car. 2. ¢. 4. 
11 Geo. I, ¢. 7. 
Wookfellers, And authors of books, &c. Vide 


Printing. 

Wosting, or Woting Com, Rent corn, anciently fo 
called. The tenants of the manor of Haddenham in com. 
Bucks, formerly paid booting corn to the prior of Rocheffer. 
Antig. of Purveyance, fol. 418. It is thought to be fo 
called, as being paid by the tenants by way of bote, or boot, 
wiz. as a compenfation to the lord for his making them 
leafes, &¥c. 

Wordagium, The tenure called dordlands. 
Juf. Itin. in infula de Jerfey. 

Wozdaria, A cottage, from the Sax. bord, domus. 
Cum 18 Jervis, 16 villanis, 10 bordis, & 60 acris prati, 
Oe. 

Wordarii, or Wozdbanni, Thefe words often occur in 
Domefday, and fome think they mean doors, hufbandmen, 
or cottagers. In the Dome/day inquifition they were diftin& 
from the willani; and feemed to be thofe of a lefs fervile 
condition, who had a éord or cottage, with a fmall parcel 
of land allowed to them, on condition they fhould fupply 
the lord with poultry and eggs, and other {mall provifions 
for his board or entertainment. Some derive the word 
bordarii from the old Gall. bords, the limits or extreme 
parts of any extent; as the borders of a country, and the 
borderers inhabitants in thofe parts. — Dicuntur bordarii, 
vel quod in tuguriis (que cottagia vocant) habitabant ; feu 
villarum limitibus, quafi borderers. Spelm. 

Wo0zd:-Valfyenp, Signifies a {mall toll, by cuftom paid 
to the lord of the town for fetting up boards, tables, 
booths, &c. in fairs and markets: it 1s derived from three 
Saxon words, bred. i. e. board, helwe, in behalf of, and 
penning, atoll; which in the whole makes a toll for, or 
in behalf of boards. 

Wozdlands, The demefnes which lords keep in their 
hands for the maintenance of their board or table. Et 
dominicum quod quis habet ad menfam fuam & proprie, ficut 
Junt bordlands, ż. e. dominicum ad menfam. Bratt. lib. 4. 
tract. 3. c. 9. l 

Wozdlode, Was a fervice required of tenants’ to carry 
timber out of the woods of the lord to his houfe: or it is 
faid to be the quantity of food or provifion, which the 
bordary, or bordman, paid for their bord-lands. - The old 
Scots had the term of burd, and meet-burd for victuals 
and provifions ; and burden Jack, for a fack full of pro- 
vender: from whence it is probable came our burden. 

15020-Derbice, A tenure of bord lands; by which fome 
lands in the manor of Fulbam in com. Mid. and elfewhere, 
are held of the bifhop of London, and the tenants do now 
pay fix-pence fer acre in lieu of finding provifion, an- 
ciently for their lord’s board or table. Blount. 

Worzg-Weigeh, org-bryce, or burg-brych, (Sax.) A 
breach or violation of furety-fhip, pledge-breach, or of 
mutual fidelity. 

Wozough, (Fr. burg, Lat. burgus, Sax. borboe) Signi- 
fies a corporate town, which is not a city; and alfo {fuch a 
town or place as fends burgeffes to parliament, the number 
whereof you may find in Cromp. Furi/d. f.24. Verfegar 
faith, that burg, or burgh, whereof we make our borough, 
metaphorically fignifies a town having a wall, or fome kind 
of inclofure about it: and all places that in old time had 


See Ordin. 





among our anceftors the name of borough, were one way or 


other fenced or fortified. Lit. /e@.164. But fometimes 
itis ufed for willa infignior, or a country town of more 
than ordinary note, not walled. Lindewood upon the 
Provincial (ut fingula de jinfibus) fays to this effect, 
Aliqui interpretantur burgum efje caftrum, vel locum ubi Junt 
crebra caftra, vel dicitur burgus ubi funt per limites habi- 
tacula plura conffttuta: but he afterwards thus defines it: 
Burgus dici poteft willa queecungue, alia a civitate, in gua 
efè univerfitas approbata. A borough is a place of fafety, 
protection and-privilege, according to Sommer; and in the 


Pp reign 
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reign of King Hen. 2. burghs had fo great privileges, that 
if a bondman or fervant remained in a dorough a year and 
a day, he was by that refidence made a freeman. Glan- 
ville. And why thefe were called free burghs, and the 
tradefmen in them free durgefés, was from a freedom to 
buy and fell, without dilturbance, exempt from toll, &c. 
granted by charter: and parliament boroughs are faid to 
be either by charter, or towns holden of the king in an- 
cient demefne. Brady. It is conjectured that éorhoe or 
borough, was alfo formerly taken for thofe companies con- 
fitting of ten families, which were to be pledges for one 
another: and we are told by fome writers thatit isa 
ftreet or row of Heg clofe to one another. Brad. lib. 
trad. 2. cap. Lamb. Duty of Conft. p. 8. Vide 
Squire’s Anglo an Government, 236, 247, 251, 254, 
258, 262, 264. Trading boroughs were firt formed in 
the time of Alfred. pe 247, 251. Wide alfo Black. 
Cime VV ATA 2 Zs 

Worough Courts, Vide Courts, and Com. Dig. 
496. & ante & pofl. 

Worough-holoers, or Wurlholoers, quafi burhoe ealders, 
Are the fame officers with Lorough-heads, or head-boroughs ; 
who (according to Lambert) were the head men, or chief 
pledges of borsughs, chofen by the reft to fpeak and a&t in 
their names in thofe things that concerned them. See 
Headborough. Vide Black. Com. 1 V. 114, 356. 4 V. 
406. 

Worough-Englit, (Sax. Borhoe Englife) Is acuftomary 
defcent of lands, in fome ancient boroughs, and copyhold 
manors, that eftates fhall defcend to the youngeft fon ; or if 
the owner hath no iffue, to his younger brother, as in 
Edmunton, (Fc. Kitch. 102. It has been obferved, that 
the original of this old cuftom proceeded from the lords 
of certain lands having the privilege to lie with their 
tenants wives the firit night after marriage; wherefore in 
time the tenants obtained this cuftom, on purpofe that 
their eldeft fons (who might be their lord’s baftards) 
fhould be incapable to inherit their eftates. Præf. 3 Mod. 
Rep. But the reafon of the cuftom of borough englifh 
(Littleton fays) is becaufe the youngeft is prefumed in law 
to be leaft able to provide for himfelf. Lit. 165. This 
cuftom goes with the land, and guides the defcent to the 
youngeit fon, although there be a devife to the contrary. 
2 Lev. 138. If a man feifed in fee of lands in borough 
englifh, make a feoffment to the ufe of himfelf and the 
heirs male of his body, according to the courfe of the 
Common law; and afterwards die feifed, having iflue 
two fons, the youngeft fon fhall have the lands by virtue 
of the cuftom, notwithftanding the feoffment. Dyer 179. 

If a copyhold in borough englifh be furrendered to the 
ufe of a perfon and his heirs, the right will defcend to the 
youngeft fon according to the cuitom. 1 Mod. 102. 
And a youngett fon fhall inherit an eftate in tail in borough 
englifh. Noy 106. But an heir at Common law fhall 
take advantage of a condition annexed to borough englifh 
land ; though the youngeft fon fhall be intitled to all 
actions in right of the land, &c. 1 Nel Abr. 396. 
And the eldeft fon fhall have tithes arifing out of land 
borough englith ; for tithes of common right are not in- 
heritances defcendable to an heir, but come in fucceffion 
from one clergyman to another. bid. 347. Borough 
englifh land being defcendable to the youngeft fon, if a 
younger fon dies without iffue male leaving a daughter, 
fuch daughter fhall inherit jure repre/entationis. 1 Salk. 
243. It hath been adjudged, where a man hath feveral 
brothers, the youngeft may inherit lands in borough 
englifh: yet it is faid where a cuftom is that land fhall go 
to the youngeft fon, it doth not give it to the youngeft 
uncle, for cuftoms fhall be taken ftri&tly ; and thofe which 
fix and order the defcents of inheritance, can be altered 
only by parliament. Dyer 179. 4 Leon. 384. Fenk. 
Cent. 220. 

By the cuftom of borough englihh, the widow thall 

have the whole of her hufband’s lands in dower, which is 
called her free-bench ; and this is given to her the better 
to provide for the younger children, with the care of 


2V. 


whom fhe is intrufted. Co. Lit. 53, 111. F.N. B. 
150. Mao. pl. 566. Vide Black. Com. 1 Vi 75.2 
V. 83. 2 
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Worough Goods, devifadle. 
32 &F 34 Hen. 8. No lands were devifable at the Common 
law, butin ancient baronies; fo at the making of the fta- 
tute of Acton Burnel, 11 Ed.1. c. 1. it was doubted whe- 
ther goods were devifable but in ancient boroughs: for by 
the writ de rationabili parte bonorum, anciently the goods 
of a man were partible between his wife and children. 
By the Common law, lands could not be devifed from the 
heir; and here it feems as if goods were alfo not de-, 
vifable from the wife and children, before the ftatute 11 
EG Gs qesGEe 

Wozel-Folk, 7. e. Country people, from the Fr. boure, 


3. | floccus, becaufe they covered their heads with fuch ftuffs. 


Blount. 
Wezrotoing, A man borrows money, corn, or fuch 
thing of another; he may not expect the fame again, but 
e like, or fo much: but if one lend me a horfe, &c. he 
ft have the fame reftored. If a thing be ufed to any 
other end or purpofe than that for which it was borrowed, 
the party may have his action on the cafe for it, though 
the thing be never the worfe ; and if what is borrowed be 
loft, although it be not by any negligence of mine, as if 
I be robbed of it; or where the thing is impaired or de- 
ftroyed by my negleét, admitting that I put it to no more 
fervice than that for which borrowed, I muft make it 
good: fo where I borrow a horfe, and put him in an old 
rotten houfe ready to fall, which falls on and kills him, 
I muft anfwer for the horfe. But if fuch goods borrowed 
perifh by the aét of God in the right ufe of them; as 
where I put the horfe, Fc. in a ftrong houfe, and it "fall 


and kill him, or it dies by difeafe, or by default of the © 3 


owner, I fhall not be charged. Co. Lit. 89. 29 Af: 28. 
2H. 7. 11. Vide Black. Com..2 Vs 454 

Woltage, (be/cagium) Is that food which wood and 
trees yield to cattle; as maft, (c. from the Ital. dof, 
filva: but Manwood obferves, to be quit de Lofcagio, is to 
be difcharged of paying any duty of wind-fall wood in the 
forett. 


Wofcatia, Wood houfes from boftus; or ox houfes from — 


bos. Ut ipfi poffunt domos &F bofcaria fatis competentia 
edificare. Mon. Angl. tom. 2. fol: 302. 

@Woicus, An ancient word ufed in our law, fignifying 
all manner of wood: the Italians make ufe of do/co in the 
fame fenfe; as the French do bois. Bofcus is divided into 
high-wood or timber, hautbois, and coppice or under- 
woods, /ub-beis: but the high-wood is properly called 
Jaltus ; and in Fleta we read it maeremium. —— Cum una 
Care&ta de mortuo Jo/eo.. Pat. 10 H. 6. 

Wolinnus, A certain ruftical pipe, mentioned in an- 
cient tenures. By inquifition after the death of Laurence 
Haftings, earl of Pembroke, 22 E. 3. the manor of Afton 
Cantlow in com. Warw. is returned to be held of the king 
in capite by thefe words: Quod quidem manerium per Je te- 
netur de domino rege in capite per Jervitium inveniendi unum 
hominem peditem, cum quodam arcu fine corda, cum uno bo- 
finno fine cappa, &c. Ex Record, Tur. Lond. 

Woltar, An ox fall. 
anno1234. And in Ingulphus. —Fecit tum horrea, bottaria, 
ovilia, Se, 

Wote, (Sax.) Signifies a recompence, fatisfattion or 
amends: hence comes manbote, compenfation, or amends 
for a man flain, ĉc. In king Ina’s jaws is declared what 
rate was ordained for expiation of this offence, according to 
the quality of the perfon flain. Lamb. cap. 99. From 
hence likewife we have our common phrafe, to-boct, i. €. 
compenfationis gratia. 
&c. privileges to tenants in cutting of wood, We. 
Sy words, and Skene verbo Bote. 
V3 

Borctets, fine remedio. 
Tho. archbithop of York, it is faid, that no judgment or 





fum of money fhall acguit him that commits facrilege; ‘a 


but he is in Englifh called batele/s, viz. without emenda- 
tion. Lib. Albus penes Cap. de Suthner. Int. Plac. Trin. 
12 £d.2. Ebor. 48. We retain the word ftill in common 


fpeech; as it is dootle/s to attempt {fuch a thing; that i iy 


it is in vain to attempt it. 
Wotcilaria, A buttery or cellar, in which the dutrs and 


+ 
, 


As before the ftatutes of 


a we ee ee S 


This word occurs in Mat. Parif. — 


There are boufe-bote, plough-bote, i 
ha 
Vide Black. Com. 2 


In the charter of W. 1. to 


bottles of wine, and other liquors are repofited ——~ 


Veria 
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Veniet ad palatium regis, & ibit in botellarium, & extrahet 
a quocungue vafe in dicta botellaria invento, vinum quantum 
viderit necefarium pro fadura unius picheri clarett:. Anno 
31 BUTI 

_ otha, A booth, fall, or ftanding in a fair or market. 
——— Et duas menfuras liberas ad bothas Juas faciendas, 
Mon. Ang. 2 par. fol. 132. 

Wothagium, Boothage, or cultomary dues paid to the 
lord of the manor or foil, for the pitching and ftanding 
of booths in fairs or markets. —-——Picayium, flallagium, 
bothagium & tollagium, >c. de novo mercato infra villam 
de Barcettor, Com. Oxon. Paroch. Antiq. p. 680. 

Aothna, or duthna, ieems to be a park where ‘cattle 
are inclofed and fed... Heéor Boetius, lib. 7. cap. 123. 
Bothena, alfo fignifies a barony, lordhip, c. Skene. 

Wotiter of the Ring, (pencerna regis) Is an officer 
that provides the King’s wines, who (according to Fleta) 
may by virtue of his office take out of every fhip laden 
with fale wines, Unum dolium eligere in prora navis ad opus 
regis, © aliud in puppe, et pro qaalitet pecia reddere tan- 
tum 20 folid. mercatori. Si autem plura inde habere woluerit, 
Lene licebit, dum tamen pretium fide dignorum judicio pro 
rege apponatur. Fieta lib. 2. cap. 21.. This officer fhall 
not take more wine than he is commanded, of which 
notice fhall be given by the /eward of the King’s houfe, 
ĉc. on pain of forfeiting double damages to the party 
grieved ; and alfo to be imprifoned and ranfomed at the 
‘pleafure of the King. Stat. 25 Ed. 3. cap. 21. 45 Ed. 
Ban 3: 

Wottomrp, (fenus nauticum) Is when the matter of a 
fhip borrows money upon the keel or bottom of his thip, 
and binds ‘the fhip itfelf; that if the money be not paid 
by the day affigned, the creditor fhall have the fhip. 
But it is generally “where a perfon lends money to a 
merchant, who wants it to traflick, and is to be paid a 
par fum at the return of the fhip, ftanding to the 
nazard of the voyage; in regard to which, though the 
intereft be greater than five per Cent. or what isallowed 
by law, itis not ufury. For money lent to fea is allowed 
a. larger interet than money advanced on land, by rea- 
fon it is furnifhed at the hazard of the lender, and if the 
fhip perifhes, the lender fhares in the lofs; fo that there 
is no real fecurity, as in cafe of lands, &c. . And the 
greater the danger is, the greater may be the profit reafon- 
ably required for the money advanced. Lex Mercat. 122. 

Money lent on bottomry is either on the bare fhip (the 
ufual way) or upon the perfon of the borrower, and 
fometimes upon both: the firft is where a man takes up 
money, and obliges himfelf, that if fuch a fhip fhall arrive 
at fuch a port, then to repay perhaps in long voyages 
near double the fum lent; but if the fhip happens to 
mifcarry, then nothing. But when money is lent at in- 
tereit, it is delivered at the peril of the borrower, and 
the profit of this is merely the price of the loan; whereas 
the profit of the other, is a reward for the danger and 
adventure of the fea, which the lender takes upon him- 


- , felf, and makes the interet lawful. Sea Laws 206,-207. 


‘Then there is w/ura marina, joining the advanced money, 
and the danger of the fea together ; and this is obligatory 
fometimes to the borrower’s fhip, goods and perfon. 
Where bonds or bills of Zottomry are fealed, and the mo- 
hey is paid, if the fhip receives injury by ftorm, fire, Ge. 
before the beginning of the voyage, then the perfon bor- 
rowing only runs the hazard, unlefs it be otherwife pro- 
vided; as that if the fhip fhall not arrive at fuch a place, 
at fuch atime, ĉc. there the contract has its beginning 
from the time of the fealing: but if the condition be, 
that if fuch a fhip thall fail from London to any port abroad, 
and fhall not arrive there, Jc. then, &c. there the con- 
tingency hath not its beginning till the departure. 

A mafter of a fhip may not take up money on bottomry, 
in places where his owners refide, except he be a part 
owner, and then he may only take up fo much as his part 
will anfwer in the fhip; for if he exceeds that, his own 
eftate is liable to make fatisfaction ; but when a mafter is 
in a ftrange country, where there are no owners, nor any 
ine of theirs, nor of his own; and for want of money 

e cannot perform his voyage, there he may take up mo- 
ney upon éottomry, and all the owners are chargeable 
thereto; but this is underftood where money cannot be 


procured by exchange, or any other means: and in thé 
tirft cafe, the owners are liable by their veffel, though not 
in their perfons; but they have their remedy againft the 
matter of the fhip. Leg. Oleron, l. 4. Vide Molloy, b. 2. 
c. 11. §. 11. Some matters of fhips who had injured or 
taken up money upon éottomry to a greater value than 
their adventure, having made it a practice to caft away 
and deftroy the fhips under their charge; by Stat. 10 
Car, 2. c 6. it is made felony, and the offenders fhall 
fuffer death, 

By the Stat. 19 Geo. 2. c. 37. every fum lent on bot- 
tomree or at re{pondentia upon any fubjects fhips to or 
from the Zaft Indies, fhall be lent only on the fhip, or the 
merchandife laden on board her, and fo expreffed in the 
condition of the bond, and the benefit of falvage fhall be 
allowed to the lender, who alone fhall have right to make 
afiurance on the money lent. And no borrower of mo- 
ney, on bottomree or at refpondentia as aforefaid, fhall 
recover more on any aflurance than the value of his in- 
tereft, exclufive of the money borrowed. And if the 
value of his intereft doth not amaxnt to the money borrow- 
ed, he fhall be refponfible to the lender for the furplus, 
notwithitanding the fhip and merchandife be totally loft. 

By 19 Geo. 2. c. 32. obligees in bottomree bonds are 
admitted to claim, and after the lofs or contingency fhall 
have happened, to prove their debts, in eafes of bankruptcy, 
in like manner as if the lofs or contingency had happened 
before the time of the iffuing of the commiflion of bank- 
ruptcy againit the obligor. 

The defendant had lent 300/: on bottomry bond, 
and afterwards infured 450/. on that fhip with the plain- 
tiff for fix guineas per cent. premium, as interefted for 
money lent, Gc. ‘The fhip outlived the time at which 
the money was payable, and afterwards was loft in the 
Eaft Indies. The defendant recovered the money on the 
bottomry bond, and afterwards fued the infurers upon 
their policy, who brought their bill to be relieved, for 
that the money infured by the policy was the money lent 
upon the bottomry, and that the defendant was no other- 
wife interefted in the fhip; and that the money being 
paid, no ufe ought to be made of the policy. The 
court decreed the policy to be delivered up. 2. £y. 4b. 
371. Trin. 1692. Goddart and Garret. S. C. 2 Vern. 269. 
where it is held, that a perfon having no intereft but 
his bottomry bond, cannot infure; and that a perfon who 
has no intereft in the fhip or cargo cannot infure, though 
the policy .was interefted or not; but infurances are 
for the benefit of traders only, not that others uncon- 
cerned fhould make unreafonable gain. 

As to the forms of a bill of bottomry, and of a bottomry 
bond, &c. they are printed and fold by the Stationers. 

Vide farther as to bottomry, Black. Com. 2 Vi 458: 

Wovata Cerve, As much land as one ox can plough, 
— Cujus fingule bovate funt quindecim acre terre. Mons 
Angl. par. 3. fol. g1. See Oxgang. 

Wouche of Court, Commonly called budge of court; 
was a certain allowance of provifion from the King, to his 
knights and fervants, that attended him in any military 
expedition. ‘The French avoir bouche a court, is to have 
an allowance at court, of meat and drink: from douche; 
a mouth. But fometimes it extended only to bread, beer, 
and wine. And this was anciently in ufe as well in the 
houfes of noblemen, as in the King’s court, as appears by 
the following indenture.—Ceffe endenture fait parentre lui 
nobles hommes Monfieur Tho. Beauchamp, Counte de War- 
wick, d’une part, © Monfreur Johan. Ruffel de Strengefham 
Chevalier, de autre part, te/moigne que le dit Johan. eff, Sc. 
Et avera pur la pees, Fe. bouche au court pur lui me/me, 
Sc. Donne a noftre chaftel de Warwich le 29 jour del moys 
de March, Van du regne le roy Richard le fecond puis le cous 
queft, Fe. 

Woverium, or boveria, An ox-houfe:——Loca ubi fla- 
bulantur boves. Gloff: in 10 Script. And in the Monafticon, 
Ad faciendum ibi boverias fuas & alias domos ufibus necefa- 
rias, Jc. Mon. Angl. par. 2. fol. 210. 

Wobettus, A young fteer or caftrated bullock. 
bovettus mas, quatour bovicule femize. 
p- 287. 

WGovicula, An heifer, or young cow; which in the 
eat riding of York/bire is called a whee, or whey. 

Wough 


Unus 
Paroch. Antiq. 
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Gough of a Tree, Seifin of land given by it, to hold 
of the donor, iz capite, Madox’s Exchequer. 1 V. 62. 

Wound, or boundary, (bunda) The utmoft limits of 
land, whereby the fame is known and afcertained 
Secundum metas, meras, bundas, & marchias forefta. 
Ed. 3. Itin. Pick. fol. 6. See 4 Init. 318. 

Wound-Waitifis, Are fheriffs officers, for executing of 
procefs. The fheriffs being anfwerable for their mifde- 
meanors, the bailiffs are ufually bound in a bond, for 
the due execution of their office, and thence are called 
bound-bailifi, which the common people have corrupted 
into a much more homely appellation. Black. Com. 1 FV. 
345, 6. 

Bounties on Expoetation. 
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Vide Black. Com. 1 V. 
Pigs 

Wounty of N. Bnne, for maintaining poor clergy- 
men. Stat. 2S 3 Ann. c. 11. Vide t Geo. 1. c. 10. See 
alfo 5 Ann. c. 24. 6 Ann. c. 27. See Firft Fruits. 

Woiw-bearer, An under officer of the fore, whofe of- 
fice is to overfee, and true inquifition make, as well of 
{worn men as unfworn in every bailiwick of the foreft ; 
and of all manner of trefpaffes done, either to vert or 
venifon, and caufe them to be prefented, without any 
concealment in the next court of attachment, &c. Crompt. 
Furif, fol. 201. 

Woiwpers, One of the ancient companies of the city 
of London. A bowyer dwelling in London, was to have 
always ready fifty dows of elm, witch-hafle, or ath, well 
made and wrought, on pain of 10s. for every bow want- 
ing ; and to fell them at certain prices, under the penalty 
of 40s. Stat. 8 Eliz. c. 10.. And parents and matters 
were to provide for their fons and fervants, a dow and 
two /bafts, and caufe them to exercife fhooting, on pain 
of 6s. and 8d, &c. by our ancient ftatutes. 12 Ed. 4. 
33 H. 8. 

UWracelets, Hounds, or rather beagles of the fmaller 
and flower kind Rex conftituit J. L. magifirum canum 
fuorum vocatorum bracelets, Sc. Pat. 1 Rich. 2. p. 2. 
m. I. 

4Wracenarius, (Fr. braconnier) A huntfman, or mafter 
of the hounds. Rex mandat baronibus quod allocent 
Rob. de .Chadworth wicecom. Lincoln. lvis. viid. quos per 
preceptum regis liberavit Johan. de Bellovento pro putura 
Septem leporariorum & trium falconum JS lanerar. & pro 
wadiis unius bracenarii a die, c. ufque, Sc. prox. fequen. 
utroque die computato, wiz. pro putura cujuflibet leporarii €F 
Saleonis id. 0b. SF pro vadiis prediGi bracenaril per diem 
11d. Anno 26 Ea.1, Rot. 10. in Dorfo. 

Weacctug., A hound: érachetus is in Fr. brachet, braco 
canis fagax, indagator leporum: fo a braco was properly 
the large fleet hound; and érachetus, the {maller hound; 
and érachete the bitch in that kind. Concedo eis duos 
leporarios F quatuor bracetos ad leporem capiendum. Mo- 
naftic, Ang. Tom. 2. pag. 283. 

Wracinuim, A brewing: the whole quantity of ale 
brewed at one time, for which to//efor was paid in fome 
manors. Bracina a brew-houfe. MS. penes Will. Dug- 
dale, Fe. 

Wranding ix the hand, or face, a punifhment inflicted 
by law for various offences, is by burning, with a hot 
iron, after the offender hath been allowed clergy. Vide 
Black. Com. 4 V. 360, 370. 

Wandy, A liquor made chiefly in France, and ex- 
tracted from the lees of wine. In the Stat. 20 Car. 2. 
cap. 1. upon an argument in the Exchequer Axxo 1668. 
whether brandy were a firong water or fpirit, it was re- 
folved to be a /pirit: but in the year 1669, by a grand 
committee of the whole Houfe of Commons, it was voted 
to be a /frong-water perfectly made. See the Stat. 22 Car. 
2. cap. 4. In lieu of cuftom duties, granted by 78 8 W. 
3. on brandy imported from France, there fhall be paid by 
the importer for every gallon of fingle proof 1s. and 
double proof 2s. Ee. by Stat. 6 Geo. 2. c. 27. See 
farther for the duties on brandy, 33 Geo. 2., c.g. and 2 
Geo. 2. c. 5. And for offences in running brandy, fee 
Cufon. 

Wzafium, Signifies malt: in the ancient ftatutes brafa- 
tor is taken for a brewer, from the Fr. drafeur ; -and at 
this day is ufed for a malfter or malt-maker.. It was re- 
folved 18 Ed. 2. Quod venditio brali non off venditio viua- 
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| lium, nec debet puniri ficut venditio panis, wini & cervifæ, 
| & bujufmodi, contra formam fiatuti. To make malt was a 
fervice paid by fome tenants to their lords..—— Jz ma- 
nerio de Pidington guilibet virgatarius præparabit domino 
unum quarterium brai per annum, fi dominus inveniet bof- 
cum ad ficcandum. Paroch. Antig. p. 496. 

Wzats, Is to be fold in open fairs and markets, or 
in the owners houfes, on pain of 10/. and to be worked 
according to the goodnefs of metal wrought in London, or 
fhall be forfeited’: alfo fearchers of dra/s and pewter are 
to be appointed in every city and borough by head 
officers, and in counties by juftices of peace, &c. and in 
default thereof, any other perfon skilful in that myttery, 
by overfight of the head officer, may take upon him the 
fearch of defeétive bra/s, to be forfeited, Gc. Stat. 19 H: 
7.c. 6. Bra/fs and pewter, bell-metal, &c. fhall not be 
fent out of the kingdom, on pain of forfeiting double 
value, &c. 33 Hen. 8. c. 7. 2 & 3 Ed. 6.c. 37. 





Wreach of clofe, Every unwarrantable entry on ano- 


ther’s foil, the law calls a tre/pa/s, by breaking his clofe, 
the words of the writ of trefpais. Black. Com. 3 V. 209. 

Wreach of Covenant, The not performing of any 
covenant, expreffed or implied in a deed, or the doing 
an aét, which the party covenanted not to do. Vide 
Black. Com. 2V.155,6. Vide poft, Breach of Promifz. 

Wreach of Duty, The not executing any office, em- 
ployment, or truft, Sc. in a due and legal manner. Vide 
Black. Com. 3 V. 163, 4. 

Wreach of Peace, Offences againft the het peace, 
are either fuch as are an aéual breach of the peace, or 
conftructively fo, by aiding to make others break it. 
Vide Black. Com. 4 V. 142, Sc. 

Breach of the peace feverely amerced in former times. 
Madox’s Ex. 1 V. 557. 

Wreach of Pound, The breaking any pound or place 
where cattle or goods diftrained are depofited, to refcue 
fuch diftrefs. Vide Black. Com. 3 V. 146. ; 

Wreach of zifonn. Breach of prifon, by the offender 
himfelf, when committed for any caufe, was felony at the 
Common law. 1 Hal. P. C. 607. So was conjpiring to 
break it. Bra@. l. 3. c. 9. But this feverity is miti- 
gated by the ftatute de frangentibus prifonam. v Ed. z. 
which fee. T'o- break prifon, when lawfully committed 


for treafon or felony, remains ftill felony at the Common — 


law: if on any inferior charge, ’tis ftill punifhable, as an 
high mifdemeanor, by fine and imprifonment, 
PXC. 128. 

Wreach of Promile, (wiclatio fidei) A breaking or 
violating a man’s word. And éreach fignifies where a 
perfon commits any reach of the condition of a bond, or 
his covenant, &c. entered into, on aétion upon which 
the reach muft be afligned. In debt on bond, condi- 
tioned to give account of goods, &c. a breach muft be 
alledged, or the plaintiff will have no caufe of aétion. 
1 Saund. 102. And when a breach is affigned it muft not 
be general, but muft be particular; as in ation of cove- 
nant for not repairing of houfes, the breach ought to be 
afligned particularly, what is the want of reparation. If 
one covenant he was feifed, and breach is afigned that he 
was not feifed, it muft be fet forth who is feifed, &c. Cro. 
Fac. 369. But on mutual promife for one to do an aĝ, 
and in confideration thereof another to do fome aét, as to 
fell goods, &c. for fo much money, a general breach that 
the defendant hath not performed his part, is well affign- 
ed. 3 Lev. 319. ; a 

If the condition of a bond confifts of feveral parts, the 
defendant in pleading is to fhew that he hath performed 
the feveral matters contained in the condition: but 
where a covenant confifts of feveral parts in the affirma- 
tive, performance generally is a good plea. Sid. 215. In 


2 Hawk. - 


cafe of bond for performance of an award, if the defend- 


ant pleads any matter by which he admits a non-per- 
formance, and excufes it, the plaintiff in his replication 
mutt fhew the award, and affign the reach, that the court 
may fee an award was made, and judge whether it was 
good or not ; for if it fhould be of a void part thereof, it 
need not be performed. 1 Sak. 138. 

Breaches affigned ought to be according to the very 


words of the condition or covenant; when they may be — 


1 Lutw. 326. . Where 


well enough though too general. 
a thing 
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a thing is to be done by a perfon or'his affigns, the 
breach isto be that it was done neither by the one nor the 
other. 5 Mod. 133. If a perfon is to tender a convey- 
ance, ĉc. to another, his heirs or affigns, breach affigned 
that the defendant did not tender a conveyance to the 
plaintiff, without the words his heirs or affigns, is good: 
but if the tender be to be made by another man, his 
heirs, &7c. and not to him, it is otherwife. 1 Salk. 


Where a leffee for years is to leave all the timber on 
the land, which was growing there at the time of the 
leafe, and he cut down any trees, though he leaves the 
timber on the land at the end of his leafe, this is a 
breach of covenant: for in contracts the intention of 
parties is chiefly to be confidered. Raym. 464. If lands 
are only excepted out of a leafe, and a perfon is dif- 
turbed in enjoying them by the leffee, this is no breach 

‘of covenant; though it is faid it might be otherwife if 
a way, common, &c. be excepted. Moor 553. A per- 
fon brings an action for a covenant broken, he ought to 
affign the reach of it in fuch a manner, that the defen- 
dant may take an iffue. 1 Lill. Abr. 240. If feveral 
breaches are affigned, and the defendant demurs upon the 
whole declaration, the plaintiff fhall have judgment for 
all that are well affigned, for they are as feveral actions. 
Cr. Fac. 557. Where a declaration afligns no particular 
breach of covenant, it is cured by verdict, though ill 
upon demurrer. 1 Vent. 114, 126. 

Formerly a plaintiff could afign but one dreach in 
action of debt upon a bond for performance of covenants, 
though feveral things were broken ; for one breach being 
proved, was a forfeiture of the bond: but in aétion of 
covenant, as many Jdreaches might be affigned as the 
plaintiff would, becaufe the plaintiff might have a par- 
ticular damage upon each covenant broken ; and a feveral 
ifue muft be taken upon every breach. 1 Nel/: Abr. 406. 
And now by ftatute, in aétion on bond for performance 
of covenants, the plaintiff may affign as many dreaches as 
he pleafes, and the jury shall affefs damages and cofts for 
{fuch covenants as are proved to be broken. Srat. 8 Sg 
W. 3. cap. 10. And where judgment fhall be given for 
the plaintiff in fuch ation on a demurrer, Nil dicit, Sc. 
he may fuggeft on the roll as many breaches as he thinks 
fit; upon which a writ of enquiry fhall go, &c. And if 
before execution executed, the defendant brings the cofts 
and damages into court, execution fhall be flayed; and 
the plaintiff fhall acknowledge fatisfaGtion, if the execu- 
tion be executed: but the judgment fhall ftill fland as a 
fecurity to anfwer the future breach of any covenant in 
the deed; for which the plaintiff or his executors, Sc. 
may have a fire facias upon fuch judgment againft the 
defendant. Stat. ibid. And fee Wond, Condition, and 
Covenant. 

Wead and Weer, The aflize of bread, beer, and ale, 
&Jc. is granted to the Lord Mayor of Londox and other 
corporations: bakers, &c. not obferving the affife to be 
fetin the pillory. Stat. 51 H.3. St. 1. ord. Pifor. & 
51H. 3. St. 6. Viderd 3 Ed.6.¢. 15. 

The aflife of bread is regulated, by 8 Azn. c. 18. and 
1 Geo. 1. c. 26. The 3 Geo. 2. c. 29. inflicts a penalty 
on felling ata higher price than is fet by the Lord Mayor. 
By the 22 Geo. 2. c. 46. bakers marks are to be fet on 
their bread. But fee 31 Geo. 2. c. 29. containing new 
regulations concerning the aflize of bread, and to pre- 
vent adulteration. And fee farther 32 Geo. 2. ce. 18. 
how penalties not appropriated by 31 Geo. 2. c. 29. fhall 
be diftributed. And laftly fee 3 Geo. 3. c. 6. and 11. 
wherein there are farther regulations concerning the affife 
of bread, and for preventing the adulteration thereof. 

Wread of Treet, or Crite, (panis tritici) Is bread 
mentioned in the ftatute 51 Hen. 3. of aflife of bread and 
ale ; wherein are particularifed wafel bread, cocket bread, 
and bread of treet, which an{wer to the three forts of bread 
now in ufe, called white, wheaten, and houfe-hold bread. 
‘In religious houfes they heretofore diftinguifhed bread by 
thefe feveral names, panis armigerorum, panis conventualis, 
panis puerorum, & panis famulorum. Antiq. Not. 

Wrecca, (froin the Fr. breche) A breach or decay. In 
fome ancient deeds there have been covenants for repair- 
ing mures & breccas, portas & foffata, Xe. De brecca 
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aque inter Woolwich & Greenwich fupervidend. Pat. 16 
Ric. 2, A duty of 3d. ger ton on fhipping was granted 
for amending and ftopping of Dagenham breach, by Staty 
12 Ann. ce17. 

Wede, A word ufed by Bracéon for broad; as too 
large and too brede, is proverbially too long and too broad. 
Brad. lib. 3. trad. 2. c. 15. ‘There is alfo a Sax. word 
brede fignifying deceit. Leg. Canut. c. 44. 

Wredtoite, (Sax. dread and white) A fine or penalty 
impofed for defaults in the affife of bread: to be exempt 
from which, was a fpecial privilege granted to the tenants 
of. the honour of Walling ford by King Hen. 2. Paroch, 
Antiq. 114. 

Wrehon. In Ireland the judges and lawyers were an- 
ciently ftiled drehons; and thereupon the Jri% law called 
the rekon law. 4 Ink. 358. Vide Edm. Spencer’s {tate 
of Ireland, p. 1513. edit. Hughes. Ina parliament held 
at Kilkenny, 40 Ed. 3. under Lionel Duke of Clarence, the 
then Lieutenant of Ireland, the brebon law was formally 
abolifhed. Black. Com. 1 V. 100. 

Wzeifna, Weather-fheep. Concedo deo EF monachis 
30 breifnas fingulis annis. Mon. Angl. tom. 1. cap. 406, 

Wzenagium, A payment in bran, which tenants anci- 
ently made to feed their lords hounds. Blount. 

Wretopfe, or Wretoife, The law of the marches of 
Wales, in praétice among the ancient Britos. — Ego 
Henricus de Penebrugge dedi omnibus liberis burgenfibus 
meis burgi mei de Penebrugge omnes libertates & liberas con- 
Juetudines fecundum legem de Bretoyfe, Sc. Pat. fine dat. 
Here legem de Bretoyfe is faid to fignify legem marchia- 
rum; for Penebrugge, now called Pembridge, is a town in 
Herefordfhire which borders upon Wales. 

Weve, Is any writ by which a man is fummoned or 
attached to anfwer in action, or whereby any thing is 
commanded to be done in the King’s courts, in order to 
juftice, ce. It is called breve from the brevity of its 
and is directed either to the chancellor, judges, fheriffs, or 
other officers; the various forms of it you may fee in the 
regifter. Breve, guia breviter & paucis verbis intentio- 
nem proferentis exponit F explanat, Se. Brad. lib. 5. 
"Trad. 5. cap. 17. See Skene de verb. Breve. Vide Writ 

Webe perquirere, To purchafe a writ or licence of 
trial, in the King’s’ courts, by the plaintiff, gui breve 
perquifivit : and hence comes the ufage of paying 65. 8 d, 
fine to the King, where the debt is 40/. and of 10s. 
where the debt is 100/. €e. in fuits and trials for money 
due upon bond, &c. 

Weve Be Reto, A writ of right, or licence for a 
perfon ejected out of an eftate, to fue for the poffeflion of 
it when detained from him. Vide Redo. 

Wrebvia teftata, *Tis mentioned by the feodal writers, 
Vide Feud. l. 1.64; Our modern deeds are in reality 
nothing more than an improvement or amplification of 
the brevia teffata. Black. Com. 2 V. 307. 

wWrevibus ¢ Rotulis liberandis, A writ or mandate 
to a fheriff to deliver unto his fucceffor the county, and 
the appurtenances, with the rolls, briefs, remembrances, 
and all other things belonging to that office. Reg. Orig. 
ful. 295. 

Wretwers, Are to put their drink in veffels mark’d by 
a cooper, or forfeit 3s. 4d. a barrel; and not felling it 
at reafonable rates, appointed by juftices of peace, incur a 
forfeiture of 6s. for every barrel, kilderkin 35. 448. We. 
by Stat. 23 H. 8. cap. 4. And brewers are to make an 
entry at the excife office once a week for liquors brewed, 
under penalties, ic. 12 Gar. 2i es 24. Se OUr. Z. 
c. 30. 7 & 8W.3. If brewers mix any fugar, mo- 
loffes, &¥c. in brewing beer or ale, they mhall forfeit 
Zok Stat. 1 Aun. cap. 3. See 2 &F 3 Ed. 6.c. 15. 1 
Will. SM. c. 24. 10 11 Will. LE 9. Ana. e. 12. 
12 Ann. Stat. 1. ¢. 2. See Excife. 

Wriberp, (from the Fr. driber, to devour or eat gree- 
dily) Is a high offence, where a perfon in a judicial place 
takes any fee, gift, reward or brocage, for doing his 
office, but of the King only. 3 Jf. 145. But taken 
largely it fignifies the receiving, or offering, any undue 
reward, to or by any perfon concerned in the adminiftra- 
tion of publick juftice, whether judge, Officer, &c. to 
act contrary to his duty; and fometimes it fignifies the 
taking or giving a reward for a publick office. 3 J#/. 9. 
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'To take a bribe of money, though fmall, is a great fault ; 
and judges fervants may be punifhed for receiving bribes. 
If a judge refufe a bribe offered him, the offerer is pu- 
nifhable. Forteftue, cap. 51. 

Bribery in judicial or minifterial officers is punifhed by 
fine and imprifonment. Before the ftatute 25 Ed. 3. 
Bribery in a judge was looked upon as fo heinous an 
offence, that it was fometimes punifhed as high treafon; 
and it is at this day punifhable, with forfeiture of ofice, 
fine and imprifonment. In the reign of King ames I. 
the Earl of M. lord treafurer of England, being impeached 
by the Commons, for refufing to hear petitions referred 
to him by the King, till he had received great bribes, Se. 
was by fentence of the lords, deprived of all his offices, 
and difabled to hold any for the future, or to ft in par- 
liament ; alfo he was fined fifty thoufand pounds, and 
imprifoned during the King’s pleafure. 1 Hawk. P. C. 
170. In the eleventh year of King George I. the Lord 
Chancellor M- had a milder punifhment: he was 
impeached by the commons with great zeal, for bribery, 
in felling the places of Mafters in Chancery for exorbitant 
fums, and other corrupt practices, tending to the great 
lofs and ruin of the fuitors of that court; and the charge 
being made good againft him, being before divefted of 
his office, he was fentenced by the lords to pay a fine of 
thirty thoufand pounds, and imprifoned ’till it was paid. 
Vide the Trial. Tis faid that one of the peers (if not two) 
who voted againft him, had been poffefled of the ofice of 
Chancellor, and fold the places of Mafters in Chancery, 
whenever vacant ! : 

By ftatute, the chancellor, treafurer, juftices of both 
benches, barons of the exchequer, ĉc. fhall be fworn not 
to ordain or nominate any perfon in any office for any 
gift, brocage, ĉc. 12 R. 2. c. 2. And the fale of offices 
concerning the adminiftration of publick juftice, &c. is 
prohibited on pain of forfeiture and difability, &c. by 5 
& 6 Ed. 6. c. 16. In the conftruétion of the laft men- 
tioned ftatute, it has been refolved that the offices of the 
ecclefiaftical courts are within the meaning of that aét, as 
well as the offices in the courts of Common law ; and it 
hath been adjudged, that one who contratts for an office, 
contrary to the purport of the faid ftatute 5 & 6 E. 6. ¢.16. 
is fo difabled to hold the fame, that he cannot be reftored 
to a capacity of holding it by any grant or difpenfation 
whatfoever. Cro. Fac.:269, 386. Hawk. P. C. 171. 

Officers of the cuftoms, ec. taking any bribe or re- 
ward, whereby the crown fhall be defrauded, fhall forfeit 
100/,. and be rendered incapable of any office. Stat. 14 
Car. 2. c. 11. But there is a faving claufe for the firft 
offence, acknowledging it in two months. No perfon 
fetting up for member of parliament, fhall after the tefte 
of the writ of election, or after any place becomes vacant, 
give any bribe of money, meat, drink, gift, reward, Ge. 
in order to be eleéted, on pain of difability to ferve in 
parliament. 7 W. 3. cap. 4. And eleétors taking bribes, 
are difabled to vote, and to hold any office or franchife, 
and as well he that takes as he that offers a bribe, 
fhall forfeit gool. &c. by Stat. 2 Geo. 2. c. 24. And 
fee 9 Geo. 2. c. 38. As to bribery in magiftrates, wide 
Black. Com. 4 V.. 139. And as to bribery in elections, 
vide Black. Com. 1 V. 178. See Parliament. 

` Wzíbour, (Fr. dribeur) Seems to fignify in fome of our 
old ftatutes, one that pilfers other mens goods. 28 Ed. 
2: Cap. 1. 

Wzícolls, An engine mentioned in Blount, by which 
walls were beat down. 

Wicks, Are to be made between the 1t day of March 
and 29th of September, and fhall be burnt either in kilns, or 
diftinét clamps, &c. Alfo place-bricks when burnt, muft 
not be lefs than nine inches long, two inches and a half 
thick, and four and a quarter wide, on pain of forfeiting 
20s. athoufand, &c. Searchers of bricks and tiles fhall 
be appointed by juftices of peace in their quarter feffions, 
who are to make prefentments, and may be fined 10 /. 
for defaults ; combinations to advance the price of bricks, 
ingroffing them, &c. incurs a penalty of zo/. And mix- 
ing mould, foil or mud with brick earth, is liable to 
penalties. Szat. 12 Geo. 1, cap. 33. 2 Geo. 2. cap. 15. 
But bricks may be made of brick earth and fea-coal afhes 
fifted, not exceeding a certain quantity; and cinders or 
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venience, but the county muft repair it. 
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breeze may be ufed with coal in the burning of bricks, 
and ftock-bricks and place-bricks burnt in the fame clamp, 
being fet in diftant parcels, &c. by 3 Geo. 2. c. 22. and 
fee 6 Geo. 1. c. 6. what quantity of bricks may be car- 
ried in one load in London, and concerning the carrying 
of bricks and tiles as ballaft, fee Tiles, 


IBridge, (pons) A building of ftone or wood eretted 


a-crofs a river, for the common eafe and benefit of tra- 
vellers. 
niency, are of common right to be repaired by the whole 
inhabitants of that county in which they lie. 
iP, Colas. 


Publick bridges, which are of general conve- 


Hales 
13: Goe 33. 1Cro.;Car. 365. 
But a corporation aggregate, either in refpect of a fpe- 


cial tenure of certain lands, or in refpect of a fpecial pre- 


fcription ; alfo any other perfon, by reafon of fuch a 
fpecial tenure, may be compelled to repair them. Hale’s 
PG 1430 Delta ea As 

At Common law thofe who are bound to repair pub- 


lick bridges, muft make them of fuch heighth and ftrength, 


as fhall be anfwerable to the courfe of the water; and 
they are not trefpaffers if they enter on any land adjoin- 


ing to repair them, or lay the materials neceflary for the 


repairs thereon. Dalt. cap. 16. Common bridges being 
built for the common eafe of the people, of common 
right ought to be repaired by the county ; but a particular 
perfon, town, &c. may be bound to repair them by te- 
nure, or prefcription. 6 Mod. 307. And if a man eretts 
a bridge for his own ufe, and the people travel over it as 


a common bridge, he fhall notwithitanding repair it: 


though a perfon fhall not be bound to repair a bridge, 
built by himfelf for the common good and publick con- 
2 Infl. 701. 
1 Salk. 359. Where inhabitants of a county are indiéted 


for not repairing a bridge, they muft fet forth who ought 


to repair the fame, and traverfe that they ought. 1 Vent. 
256. A vill may. be indicted for a neglect in not repair- 
ing a bridge; and the juftices of peace in their feflions 
may impofe a fine for defaults. And any particular inha- 
bitant of acounty, or tenant of land charged to repairs 
of a bridge, may be made defendants to an indiétment for 
not repairing it, and be liable to pay the fine affeffed by 
the court for the default of the repairs; who are to have 
their remedy at law for 4 contribution from thofe who 
are bound to bear a proportionable fhare of the charge. 
6 Mod. 307. 

If a manor is held by tenure of repairing a bridge, or 
highway, which manor afterwards comes into {feveral 
hands, in fuch cafe every tenant of any parcel of the 
demefnes and fervices, is liable to the whole charge, but 
fhall have contribution of the reft ; and this though the 
lord may agree with the purchafers to difcharge them of 
fuch repairs, which only binds the lord, and doth not 
alter the remedy which the publick hath. 
744. 1 Salk. 358. 

So if a manor, fubjeé& to fuch charge, comes into the 
hands of the crown, yet the duty upon it continues; and 
any perfon claiming afterwards under the crown, the 
whole manor, or any part thereof, fhall be liable to an 
indictment or information, for want of due repairs. 1 Salk. 


358. 
if part of a bridge lie within a franchife, thofe of the 
franchife may be charged with the repairs for fo much: 
alfo by a fpecial tenure, a man may be charged with the 
repairs of one part of a bridge, and the inhabitants of a 
county are to repair the ret, Hawk. P. C. 221. Raym: 
384, 385. a eat 
Indiétments for not repairing of bridges, will not lie 
but in cafe of common bridges on highways ; though it 
hath been adjudged they will lie for a bridge on a com- 
mon footway, Mod. Caf. 256. Not keeping up a ferry, 
being a common paffage for all the King’s people, is in- 
diftable, as well as not keeping up bridges. 1 Salk. 12. 
All houfholders dwelling in any county or town, whether 


they occupy lands or not ; and all perfons who have land © 
in their own poffeffion, whether they dwell in the fame ` 
county or not, are liable to be taxed as inhabitants, to- 
wards the repairs of a public bridge, by the Stat. 22 H. — 


8. cap. 5. Where it cannot be difcovered who ought to 


repair a bridge, it muft be prefented by the grand jury in © 
quarter-Seffions ; and after their inquiry, and the order — 
of 


1 Danv. Abr. — 
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‘of fefons upon it, the juftices may fend for the confta- 
~ bles of every parifh, to appear at a fixed time and place, 
to make a tax upon every inhabitant, &c. But it has 
been ufual, in the levying of money for repairs of bridges, 
to charge every hundred with a fum in grofs, and to 
fend fuch charge to the high conitables of each hundred, 
who fend their warrants to the petty conftables, to gather 
it, by virtue whereof they affefs the inhabitants of parithes 
in particular fums, according to a fixed rate, and’ col- 
` Je& it; and then they pay the fame to the high confta- 

-bles, who bring it to the feffions. 

This method of raifing money, though it be contrary 
to the ftatute 22 H. 8. c. 5 has been obferved fome years 
pak; but by the 1 Aux. cap. 18. juitices in feffions, upon 
prefentment made of want of reparations, are to affefs 
every town, parifh, ée. in proportion towards the re- 
pairs of a bridge; and the money affeffed is to be levied 
by the conftables of fuch parifhes, c. and being demand- 
ed, and not paid in ten days, the inhabitants fhall be 
diftrained ; and when the tax is levied, the.conftables are 
to pay it to the high conftable of the hundred ;. who is 
to pay the fame to fuch perfons as the juitices fhall ap- 
point, to be employed according to the order of the 
juitices, towards repairing of the bridge: and the juftices 
may allow any perfon concerned in the execution of the 
act 3d. per pound out of the money collected. All mat- 
ters relating to the repairing and amending of bridges, 
are to be-determined in the county where they lie, and no 
prefentment or indictment fhall be removed by certiorari. 
And by this ftatute, the evidence of the inhabitants of 
thofe places where the bridges are in decay, fhall be ad- 
mitted at any trial upon an information or indictment, 
Se. 

By 14 Geo. 2. c. 33. the juftices at their general feffions, 
‘may purchafe or agree with perfons for any piece of land, 
not above one acre, near to any county-bridge, in order 
‘to enlarge or more conveniently rebuild it; and the 
ground {hall be paid for out of the money raifed by 
of 12 Geo. 2. c. 29. for better affeffing, collecting, and 
levying of county rates, &c. No perfons are compellable 
to make a new bridge but by act of parliament: and 
the inhabitants of the whole county cannot of their own 
authority change a bridge from one place to another. 
if a man has toll for men and cattle pafling over a bridge, 
he is to repair it; and toll may be paid in thefe cafes, by 
prefcription, or ftatute. Sce County Rates. And vide 
Black: Com. 1 Vi 357- 4. V. 167, 417. 

Wridgemafkers. There are bridgemaffers of London- 
ibridge, chofen by the citizens, who have certain fees and 
_proiits belonging to their office, and the care of the faid 

bridge, Sc. Lex Londin. 283. 

. Wief, (brevis) An abridgment of the client’s cafe, 
made out for the inftruétion of counfel, on a trial at law; 
wherein the cafe of the plaintiff, &c. is to be briefly but 

_ fully ftated, the proofs muft be placed in due order, and 
proper anfwers made to whatever may be objected againft 
the client’s caufe, by the oppofite fide; and herein great 
care is requifite, that nothing be omitted to endanger the 
caufe.. Form of a Brief, fee Prad. Solic. p. 311. 

Wief al Evelque, A writ to the bifhop, which in 2, 

: Impedit fhall go to remove an incumbent, unlefs he re- 

“cover or be prefented pendente lite. 1 Keb. 386. 

Wriefs, or licences to make collection for lof by fire. 
Stat. 4 & 5 Ann. cap. 14. Vide Church-wardens. 

ziga, (Fr. érigue) Debate or contention. Et 
pofuit terram illam in brigam, & intricavit terram, fcilicet, 
per diverfa fraudulenta feoffamenta; Ideo committitur Ma- 

“reft. Ebor. Hill. 18 Ed. 3. Rot. 28. 

Wzigandine, (Fr. in Lat. lorica) is a coat of mail or 
ancient armour, confifting of many jointed and fcale-like 
plates, very pliant and eafy for the body. This word is 
mentioned in 4 & 5 P. & M. cap. 2. and fome confound 
it with haubergeon ; and others with brigantine, a long but 

. low-built veffel, fwift in failing, ufed at fea, 

Wrigantes, A word ufed for Yorkhire, Lancafbire, 
bifhoprick of Durham, Weftmoreland, and Cumberland. 
Blount. 

Wrighote, or W2ug-bote, Signifies to be freed from the 
. reparation of bridges.. It is compounded of the Sax. 
brig, a bridge, and ore, which is a yielding of amends, 
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or fupplying a defe&t : but this is more properly 
bruck-bote, from the Germ. ruck, i. e. a bridge, and botes 
a compenfation ; and it is ufed for the liberty or exemp- 
tion of being free from tribute or contribution towards 
the mending or re-edifying of bridges. Feta, lib. 1. 
c. 47. Selden’s Titles of Honour, fol. 622. i 

Iziftol, A great city, famous for trade: the mayor, 
burgefies, and commonalty of the city of Briffcl, are con- 
fervators of the river Avon from above the bridge there to 
Kings-Road, and fo down the Severn to the two illands 
called Holmes ; and the Mayor and juftices of the faid city, 
may make rules and orders for preferving the river, and 
regulating pilots, mafters of fhips, &c. Alfo for the go- 
vernment of their markets : and the ftreets are to be kept 
clean and paved; and lamps or lights hung out at night. 
Stat. 11 & 12 W. 3. c. 23. No perfon fhall act as a 
broker in the city of Briffol, till admitted and licenfed by 
the Mayor and Aldermen, &c. on pain of forfeiting 50o0/. 
and thofe who employ any fuch, to forfeit 50/. &c, by 
Stat. 3 Geo. 2. c. 31. By the Stat. 22 Geo, 2. c. 20. the 
Stat. 11 & 12 W. 3. is rendered more effectual fo far as 
it relates to the paving and enlightening the ftreets; and 
divers regulations are made in relation to the hackney 
coachmen, halliers, draymen and carters, and the markets 
and fellers of hay and ftraw, within the faid city and 
liberties thereof. See IBzokers. 

Wrocage, (4rocagium) The wages or hire of a bro- 
ker; which is alfo termed érokerage. 12 R. 2. c, 2. and 
11 H. 4.—Ex broccagio, vel alio finiftro pado. Rot. Stat. 
31 Ed.-3, k 

Wrocella, This word, as interpreted by Dr. Thoroten, 
fignifieth a wood ; and it is faid to be a thicket or covert 
of bufhes and brufh wood, from the obfolete Lat. dru/ca, 
terra brufcofa, & brocia, Fr. roce, brocelle: and hence 
is our brouce of wood, and ébroufing of cattle. Dedi 
unam brocellam vocat. &c. Reg. de Thurgaton, MS. 

Wzocha, (from the Fr. broche) An awl, or large pack- 
ing needle, the ufe whereof is very well known. A fpit 
in fome parts of England is called a broche ; and from this 
word comes to pierce or broach a barrel. That it was an 
iron inftrument, you may learn from the following autho- 
rity. Henricus de Havering tenet manerium de Norton 
in Com. Effex, per ferjeantiam inveniendi unum hominem, 
cum uno equo, Fc. EF uno facco de corio, È una brochia fer- 
rea. Anno 13 Ed. 1. 

Werochia, A great canor pitcher. Brad. lib, 2. trad. 
1. cap. 6. Where it feems that he intends /accus to carry 
dry, and rochia liquid things. 
Wrodehalfpenp, or Wroadbhalpenp. 
Eny. ; 
‘Brokers, (broccatores, broccarii Ê auxionarii) Are 
thofe that contrive, make and conclude bargains and con- 
traéts between merchants and tradefmen, in matters of 
money and merchandize, for which they have a fee or ` 
reward. Thefe are exchange brokers; and by the ftatute 
10 R. 2. cap. 1. they are called droggers; alfo broggers of 
corn is ufed in a proclamation of Queen Elizabeth, for 
badgers. Baker's Chron. fol. 41%. The original of the 
word is from a trader broken, and that from the Sax. 
broc, which fignifies misfortune, which is often the true 
reafon of a man’s breaking ; fo that the broker came from 
one who was a broken trader by misfortune, and none but 
fuch were formerly admitted to that employment; and 
they were to be freemen of the city of London, and 
allowed and approved by the Lord Mayor and aldermen, 
for their ability and honefty. By the Stat. 8 & 9 W. 3. 
cap. 20. they are to be licenfed in London by the Lord 
Mayor, who gives them an oath, and takes bond for the 
faithful execution of their offices: if any perfons hall 
act as brokers, without being thus licenfed and admitted, 
they fhall forfeit the fum of 500/. And perfons employ- 
ing them 50/, And brokers are to regifler contracts, &c. 
under the like penalty: alfo brokers fhall not deal for 
themfelves, on pain of forfeiting zoo/, They are to 
carry about them a filver medal, having the King’s arms 
and the arms of the city, &c. and pay 40s. a year to 
the chamber of the city. «Stat. 6 dnn.c.16. A penalty 
of soo/. is inflicted on lawful brokers felling fhares of 
ftock not authorized by act of parliament, by Stat. 6 Geo. 
1. ¢ 18. Brokers negotiating or tranfaGting contracts, 
{ on 








See Bordhalf- 
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of being quit of amerciaments for Auck/alls.—Et fint quieti 
de chevagio, hondpeny, ES buckftall, GF de omnibus mife- 
ricordiis, Fc. Privileg. de Semplingham. See 4 Intt. 
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on premiums to accept or refufe ftock, or in the nature of 
wagers, Jc, relating to the value, incur the like penalty 
of soo/, And negotiating agreements knowingly, for 
the fale of ftock, where the feller is not actually poffeffed 






of the fame, &c. fhall forfeit roo/. And brokers fhall 


keep a book called the droker’s cok; in which they fhall 
enter all contracts and agreements, with the names of the 
buyers and fellers, and day of making contraéts, ec. to 


be produced when required, on pain of gol. Stat. 7 


Geo. 2. cap. 8. 
cerning the admiflion of brokers in the city of Brifol. 


There are likewife pawa-érokers, who commonly keep 


fhops, and let out money to poor neceflitous people upon 


pawns, for the moft part on extortion; but thefe are more 
properly pawn-takers, and are not of that antiquity or 


credit as the former; nor do the ftatutes allow them to 


be brokers, though now commonly fo called. Thefe 


brokers often deal in ftolen goods, as they buy them 
cheap, and are a great nufance: notwithitanding there is 
& law declaring that wrongful fale of goods ftolen, &c. 


to and by brokers, fhall not alter the property; and if 


they do not difcover fuch goods at the requeft of the 
owner, they are to forfeit double value. 1 Fac. 1. cap. 
21. The reafon of exorbitant interet being taken by 
thefe brokers, is the want of witneffes to prove the con- 
tract, or other proof of the money taken, but the party’s 
own evidence; but they may be punifhed for their extor- 
tion on an action, gui tam, Gc. See Pawn. i 

45208, An old iword or dagger. Furati dicunt 
Super facramentum, quod Johannes de Monemne miles per 
Robertum armigerum fuum, percufit Adam Gilbert capel- 
danum de Wilton in gutture quodam gladio, qui dicitur 
brok, per quod propinquior erat morti, Jc. Rot. Parl. 
35 Ed. r. 

Wous, Bruifed or injured with blows, wounds, or 
other cafualty. Cowel. 

Wrothel-Woules, Lewd places, being the common ha- 
bitations of proftitutes. King Hen. 8. by proclamation, 
in the 37th year of his reign, fuppreffed all the ftews or 
brothel-houfes, which had long continued on the bank 
fide in Southwark, contrary to the law of God and of the 
land. 3 Inf. 205. A brothelman was a loofe idle fel- 
low; and a feme bordelier or brothelier, a common whore, 
And borélman is a contraction of brothelman. Chaucer. 
Sce Bawdy-Hou/e. 

Wuere, This the Latins call erica, and fignifies heath 
ground; and brueria, briars, thorns, or heath, from the 
Bax. brer, briar. Humphry duke of Gloucefter grants 
the forefter of Shotore and Stowode, tantum de arboribus EF 
brueriis, guantum pro veflura indiguerit, habebit. Paroch. 
Antiq. 620. 

Wruillus, A wood or grove; Fr. breil, breuil, a 
thicket or clump of trees in a park or foreft. Hence the 
abby of Bruer, in the foret of Wichwood in com. Oxon: 
and Bruel, Brebul, or Brill, a'ħunting feat of our antient 
kings in the foret of Bernwood'in com. Bucks. 

MB2uilietus, A fmall coppice or wood. Dedimus 
Willielmo B. ‘Litentiam claudendi‘duos bruilletos, qui funt 
extra regardum fortfe nofire quorum unus eft inter Swin- 
burn & Eftorbrig. Cart. Ric. 1. Bruella feems likewife 
to fignify a little wood, or heathy ground.—Jn dominicis 
bofeis domini epifcopi, feil. in bruellis ex parte auftrali regii 
itineris. Reg. Priorat. de Wermeley, fol. 24. 

Waufcia, Sometimies fignifies a wood: and in Mon. 
Angl. Charta nofira confirmavimus centum acras tam de terra 
quam de brufcia de manerio de Riveria. Monaft. tom. 1. 
Pag. 773. 

Wufua and Wrufula, Broufe or brufhwood. Mon. 
Angl. tom. 1. fol. 773. 

Wubbles, The South-fea project, and various other 
fchemes, fimilar to the end intended, that of defrauding 
the fubjeét, though different as to the means, called by 
the name of bubbles. The Stat. 6 Geo. 1. c. 18. makes 
all unwarrantable undertakings by unlawful fub{criptions 
fubjec to the penalties of a premunire. 

Wucklarium, A buckler.—Et quod malefaores nofan- 
ter cum gladiis 3 bucklariis, ac aliis armis, Ge. Claul. 
a6 Ed. 1. m. 8. intus. 

Wuckftali, A toil to take deer, which by the Star. 
19 Hen. 7. is not to be kept by any perfon that hath not 











a park of his own, under penakies. ‘There is a privilege 


And fee farther 3 Geo. 2. c. 31. con- 





306. 

Wuckioheat, Is the fame with French wheat, ufed in 
many counties of this kingdom: in Efex it is called brané ; 
and in Worcefferfbire, crap. It is mentioned in the Stat, 
15 Car. 2. ¢.5. 

Wucinus, A military weapon for a footman. —— 
Petrus de Chetwood tenet—per ferjeantiam inveniend. unum 
hominem peditem, cum una lancea, F uno bucino ferreo, Se. 
Tenures, pag. 74. 

. Wuggerp, or /edomy, Comes from the Italian duggerare, 
to bugger; and it is defined to be a carnal copulation 
againit nature, and this is either by the confufion of {pes 
cies; thatis tofay, a man or a woman with a brute beat; 
or of fexes, as a man with a man, or man unnaturally 
with a woman. 12 Co. Rep. 36. This fin againit Gad, 
nature, and the law, ’tis faid was brought into England by 
the Lombards. Rot. Parl. 50 Ed.3. numb. 58. Stat. 25 
H. 8. cap. 6. And in ancient times, according to fome 
authors, it was punifhable with burning, though others 
fay with burying alive: but at this day it is felony ex, 
cluded clergy, and punifhed as other felonies. 25 H. 8, 
cap. 6. and 5 Eliz. 17. 

By the articles of the navy, (22 Geo. 2. c. 33.) If any 
perfon in the fleet fhall commit the unnatural and de- 
teftable fin of buggery or fodomy, with man or beaft; 
he fhall be punifhed with death by the fentence of a court 
martial. 

It is felony both in the agent and patient confenting, 
except the perfon on whom committed be a boy under 
the age of difcretion ; when ’tis felony only in the agent: 
alfo perfons prefent, aiding and abetting to this crime, 
are all principals ; and the ftatutes make it felony gene- 
rally : there may be acceflaries before and after the facts 
but though none of the principal offenders fhall be ad- 
mitted to clergy, the acceffaries are not excluded it. 4 
Hale’s Hif. P. C. 670. For many years paft the crime 
of buggery has been greatly practifed in this kingdom, 
without any exemplary punifhment of the committers of 
it; till azzo 12 Geo. 1. a great number of thefe wretches 
were convicted of the moft abominale practices, and three 
of them put to death; which feafonable juitice feems to 
have given a check to the before growing evil. 

In every indi€tment for this offence, there muft be the 
words, rem habuit veneream  carnaliter cognovit, St 
and of confequence fome kind of penetration and emiffion 
muft be proved ; but any the leaft degree is fufficient. 4 
Hawk. 6. The general words of thefe indictments are, 
that 4. B. on fuch a day, at, ĉc. with force and arms, 
made an affault upon C. D. and then and there wickedly, 
devilifhly, felonioufly, and againft the order of nature, 
commited the venereal a& with the faid C. D. and carnally 
knew him, and then and there wickedly, éc. did with 
him that fodomitical and deteftable fin called buggery, 
(not to be named among Chriftians) to the great difplea~ 
fure of God, and difgrace of all mankind, &c. ‘This 
crime is excepted out of our atts of general pardon. Vide 
Black. Com. 4 V. 215. - , 

Wuildings, If a houfe new built exceeds the ancient 
foundation, whereby that is the caufe of hindering the 
lights or air of another houfe, action lies againit the 
builder. Hob. 131. In London a man may place ladders 
or poles upon the ground, or again{t houfes adjoining for 
building his own; but he may not break ground: and 
builders of houfes ought to have licence from the mayor 
and aldermen, Fc. for a hourd in the ftreets, which are 
not to be incumbered. Cit. Lid. 30, 146. In new 
building of London, it was ordained, that the outfides of 
the buildings be of brick or ftone, and the houfes for the 
principal ‘ftreets to be four ftories high, having in the 
front balconies, ce, by Stat. 19 Car. 2. ¢. 3. And 
vide. 6° Ana. c.g. quan c Te) Suir. Gaon tate 
28. & 33 Geo. 2. € 30. fe. 24. If any perfon 
build any new houfe in London, he muf erect a party- 
wall of brick or ftone between houfe and houfe, of 
the thicknefs of two bricks in length in the ground ftory, 
sc. or he fhall forfeit 50/. leviable by warrant of juftices 
of peace. 
fuch houfes, for conveying water falling from the tops 
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thereof into the channels, ic. Stat..6 Aun. c. 30. 


1) 

go. 1. ¢..28. And fee further 19 Car. 2. c.3. 22 
Caregen Cis 7 AA cok]. GEAR Ca Aa 35 Eliz, 
Sree" 3 9 Gt, Bea Abu 4 Gees Soc. tA. O 6 Geo. 3. 


Giadyer | See Fire: 

Wull, (bulla) A brief or mandate of the pope or bi- 
thop. of Rome, from the lead or fometimes gold feal affixed 
thereto, which Mat. Paris, anno 1237, thus defcribes: 
In bulla domini pape flat imago Pauli a dextris crucis in 
medio bulle figurata, SF Petri a finifris. 'Thefe decrees 
of the pope are often mentioned in our ftatutes, as 25 
Ade Su 2S MoS. Cape LO. (1.69, 2 P. &F. Ma ce 8. and 
43, Eliz. cap. 2. 
force in this land: but by the flatute 28 Hex. 8. c. 16. it 
was enacted, That all bulls, briefs and difpenfations had 

_or obtained from the bifhop of Rome, fhould be void. 
And by 13 Eliz. c. 2. vide 23 Eliz. c. 1. If any perfon 
fhall obtain from Rome any bull or writing to abfolve or 
reconcile fuch as forfake their due allegiance, or fhall 
give or receive abfolution by colour of fuch bull, or ufe 
or publifh fuch bull, &%c. it is high treafon. 

ABull and Boar, By the cuftom of fome places, a par- 
fon may be obliged to keep a bull and a boar for the ufe 
of the parifhioners, in coniideration of his having tithes 
sacs and pigs, Sc. 1 Rol. Abr. 559. 4 Mad. 


* Bulli Salis, As much falt as is made at one wealing 
or boiling : a meafure of ‘falt, fuppofed to be twelve gal- 
lons. Mon. Angl. tom. 2. 

Wullion, (Fr. billon) The ore or metal whereof gold 
is made ; and fignifies with us gold or filver in billet, in 
the mafs before it is coined. Anno g Ed. 3. c. zs 

tel, Is the bran or refufe of meal after dreffed ; 

alfo the bag wherein it is dreffed is called a dulter, or ra- 
ther boulter. The word is mentioned in the ftatute de a/- 
fifa panis S cervifia, anno 51 Hen. 3. Hence comes 
‘ulted or boulted bread, being the coarfeft bread. 

aBundles, A fort of records of the Chancery lying in 
the office of the Rolls; in which are contained, the files 
of bills and anfwers, of hab. cor. cum caufa, certiorari’s, 
attachments, Fc. fcire facias’s, certificates of ftatute- 
ftaple, extents and liberates, /uper/edeas’s, bails on fpecial 
pardons, bills from the Exchequer of the names of theriffs, 
letters patent furrendered and deeds cancelled, inquifi- 
tions, privy feals for grants, bills figned by the king, 
warrants of efcheators, cuftomers, &c. 
IBureheta, (from the Fr. berche) A kind of gun ufed 
in forefts. 

 Wurcifer Regis, Purfe-bearer, or keeper of the king’s 
privy purfe. Pat. 17 Hen. 8. 

Wurdare, To jeft or trifle. 
turniandum vel burdandum, nec ad alias quafeungue aven- 
turas, $c. Mat. Paris, Addit. p. 149. 
 Wurgage, (burgagium) An ancient tenure proper to 
‘boroughs, whereby the inhabitants by cuftom hold their 
lands or tenements of the king, or other lord of the bo- 
tough, at a certain yearly rent. Old Tenures. It is a 
„kind of focage tenure, and fignifieth the fervice whereby 
‘the borough is holden ; and the king hath nothing to do 
with heirs of this land, whether they be under fourteen, 
or above that age, and under twenty-one. 1 Inf. 109. 
| Fenk. Cent. 127. Sawinburn ranks it inter ignobiles tenuras. 
And 37 Hen. 8. c. 20. Item non utimur: facere fidelitatem 
vel fervitiuia forinfecum dominis feodorum pro terris F tene- 
mentis noflris, nifi tantummodo redditus nofiros de eifdem terris 
exeuntes ; quia tenemus terras EÒ tenementa nofira per fervi- 
‘tium burgagii, ita quod non habemus medium inter nos €S 
dominum regem. MS. Codex de LL. Statutis & Confue- 
tud. Burgi ville Montgomer. a temp. Hen. 2.—Anciently 
a dwelling-houfe in a borough-town was called a durgage. 
— Sciant uod ego. Editha, (5c. Dedi—in liberam, puram © 

perpetuan eleemofynam totum illud burgagium cum adificiis 
SF pertin. Juis quod jacet in villa Leominftr. Ex fibro 
chartarum priorat. Leom. Vide Black. Com. 2V. 82. 4 
7 412. 

Aurgh, A fmall walled town, or place, of privilege, 
Ee. See Borough. 

Wurg-bote, (from burg, caftellum, and bote compenfatio) 
Is 2. tribute or contribution towards the building or re- 
_ pairing of caftles, or walls of a borough or city: from 





parationis murorum civitatis vel burgi. 


And have been heretofore ufed, and of 





Quod nulli veniant ad 





D U Ñ 


which divers had exemption by the ancient charters of the 
Saxon kings. &afal, burg-bote fignificat quictantiam re- 
Fleta, lib. 1. G 


47. 

Wurgelles, (burgarii SF burgenfes) Are properly men 
of trade, or the inhabitants of a borough or walled town; 
but we ufually apply this name to the magiftrates of fuch 
a town, as the bailiff and burgefles of Leominfter, &c. In 
Germany, and other countries, they confound ġurge/s and 
citizen ; but we diftinguifh them as appears by the ftatute 
5 R. 2. c. 4. where the claffes of the commonwealth are 
thus enumerated, count, baron, banneret, chivaleer de countee ; 
citizein de citee; burge/s de burgh. See Co. Lit. 80.. We now 
alfo call thofe éurge/és, who ferve in parliament, for any 
borough or corporation: and no man is qualified to be 
{fuch a’burgefs, that hath not an eftate of 300/. a year, 
clear of all incumbrances. Stat. g Ann. cap.7. But fee 
Stat. 33 Geo.2. c. 20. Burgeffes of our towns are called 
in Doomfday, the hemines of the king, or of fome other 
great man; but this only fhews whofe protection they 
were under, and is not any infringement of their civil 
liberty. Squire Ang. Sax. Gov. 260. n. 

Burgenfes && homines burgorum & villarum, Madox Ex- 
cheg. i V. 333. The aid of burghs, 7. 1 V. 600, 6o1. 
Vide Borough. 

Wurgh=beeche, A fine impofed on the community of a 
town, for the breach of the peace, Sc. Angli omnes decem- 
wirali olim fidejuffione pacem regiam ftipulati funt, quod 
autem in banc commiffun ef, burgh-brech dicitur, Fe 
Leg. Canuti, cap. 55. 

Wurgherifthe, or burgheriche, Is a word ufed in Dome/~ 
day, fignifying viclatio pacis in villa.. Blount. 

Wurghmote, A court of a borough. — Er habeatur in 
anno ter bergefmotus, ic. nifi fepius fit, & interfit epif 
copus & aldermanus, S doceant dbi dei rectum 3 feculi. 
LL. Canuti, MS. cap. 44 

Wurghtware, (quafi burgiver) A citizen or burgels.— 
Willielmus rex /alut, Willielmum epifcopum, {F Godfre- 
dum Portgrefium, & omnem burghware infra London. 
Charta Willielmi Jen. Londinenfibus confecta. 

Wurglary, (burglaria, from the Sax, burgh, domus, or 
arx, EF laron, furtum) Is where a man breaketh and en- 
tereth the houfe of another in the night-time, to the intent 
to commit fome felony, whether the intention be executed 
or not. 4 Co. 49. In the natural fignification, bur- 
glary is nothing but the robbing of a houfe; but our law 
reftrains it to robbing a houfe by night, or breaking in 
with an intent to rob, or do fome other felony: and the 
like offence committed by day is called hou/e-breaking, to 
diftinguith it from éurglary. It is an offence excluded the 
benefit of clergy, and may be committed a great many 
ways: and if a man hath two houfes, and refides fomes 
times in one of the houfes, and fometimes in the other, 
if the houfe he doth not inhabit is broken by any perfon 
in the night, it is burglary. Poph.’52. 18 Eliz. c 7. 

And when feveral come with a defign to commit bur- 
glary, and one does it, while the réft watch near the 
houfe, here his aét is, by interpretation, the act of all of 
them. Woed 377. If thieves pretend bufinefs to get 
into a houfe by night, and thereupon the owner of the 
houfe opens his door, and they enter and rob the houfe, 
this is burglary. Kel. 42. Alfo if a perfon be within 
the houfe, and fteal goods, and then open the houfe on 
the infide, and go out with the goods, this is burglary, 
though the thief did not break the houfe. 3 Inf. 64. 
If a thief unlocks a door, or draws the latch of a room to 
rob, ĉc. or if one comes down a chimney, opens a 
window, breaks a hole in the wall, fc. all thefe area 
breaking: and if the thief fet his foot over the threthold 
of the door of the houfe, or put his hand, piftol, &e. 
within the door or window, it is an entry fuflicient to ` 
make it burglary. H. P. C. 80, 81. 

Every entrance into the houfe by a trefpafler is not a 
-breaking in this cafe, but there muft be an actual break- 
ing. As if the door of a manfion houfe ftand open, and 
the thief enters, this is no breaking. So it is if the win- 
dow of the houfe be open, and a thief with a hook or 
other engine draweth out fome of the goods of the owner, 
this is no burglary, becaufe there is no actual breaking of 
the houfe. But if the thief breaketh the glafs of the win- 

Rr dow, 
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dow, and with a hook or other engine draweth out fome 
of the goods of the owner, this is burglary, for there was 
an actual breaking of the houfe. 3 Inf. 64. Thefe atts 
amount toan actual breaking, viz. opening the cafement, 
or breaking the glafs window, picking open the lock of 
a door, or putting back the lock, or the leaf of a win- 
dow, or unlatching the door that is only latched. 1 Hal. 
H. 552. 

638 of the /ervants of the houfe opened his lady’s 
chamber door, which was faftened with a brafs bolt, with 
defign to commit a rape; and it was ruled to be burglary, 
and the defendant was convicted and tranfported. Stran. 

81. 

Though the houfe is to be a manfion-houfe, and the 
out-houfes adjoining to the manfion-houfe are part there- 
of, wherein this crime may be committed; but not a 
barn, ftable, Jc. at any diftance from the houfe. 4 Rep. 
40. Part of a houfe divided from the reft, having a door 
of its own to the ftreet, this is a manfion-houfe of him 
who hires it. Kel. 84. 

To break and enter ayo, not parcel of the manfion- 
houfe, in which the fhop-keeper never lodges, but only 
works or trades there in the day-time, is not burglary, 
but only larceny; but if he, or his fervant, ufually or of- 
ten lodge in the fhop at night, it is then a manfion-houfe, 
in which a burglary may be committed. 1 H. H. 557, 

8. 
a is not neceffary to make it burglary, that any perfon 
be actually in the houfe at the very time of the offence 
committed. 1 Haw. 103. 

A chamber in an inn of court, where one ufually lodges, 
is a manfion-houfe ; for every one hath a feveral property 
there. But a chamber where any perfon doth lodge as an 
inmate, cannot be called his manfion; though if a bur- 
glary be committed in his lodgings, the indiétment may 
lay the offence to be in the manfion-houfe of him that let 
them. 3 Inf. 65. Kel.83. If the owner of the houfe 
breaks into the rooms of his lodgers, and fteals their 
goods, it cannot be burglary to break into his own houfe, 
but it is felony to fteal their goods. Wood’s Inf. 378. 
A lodger in an inn hath a fpecial intereft in his chamber; 
fo that if he opens his chamber door, and takes goods in 
the houfe, and goes away, it feems not to be burglary. 
And where 4. enters into the houfe of B. in the night, 
by the doors open, and breaks open a chef, and fteals 
goods without breaking an inner door; it is no burglary 
by the Common law, becaufe the cheit is no part of the 
houfe: though it is felony ouited of clergy by ftatute; 
and if one break open a counter or cupboard, fixed to a 
houfe, it is burglary. 
SWEM. ¢. 9. 

The intention to commit felony to make burglary muft 
be of fuch a fact, as was felony at Common law; and 
not of a felony newly made by a& of parliament: but the 
offences of burglary and felony.may be joined in the fame 
indiétment; and where a man commits burglary, and at 
the fame time fteals goods out of the houfe, if he be ac- 
quitted of the burglary, he may notwithftanding be in- 
diéted of the larceny. 2 Hale’s Hif. P.C. 245. ‘Taking 
away goods from a dwelling-houfe in the night or day, 
where any perfon is therein; and breaking any fhop, 
ware-houfe, &c and taking away goods privately to the 

value of 5s. though no perfon be therein, is burglary, 
by Stats 34 Ws SMi eigi AOS AW W380. 25. 
And a reward of 40/. is given by the ftatute for appre- 
hending a burglar, and profecuting him to conviction. 
5 Ann. cap. 31. See Stat. 12 Ann. cap. 7. by which if 
any perfon fhall enter into the manfion-houfe of another, 
by day or by night, without breaking the fame, with an 
intent to commit felony, or being in fuch houfe fhall 
commit any felony, and shall in the night-time break 
the faid houfe to get out, he fhall be guilty of burglary, 
and oufted of the benefit of clergy, in the fame manner as 
if he had broken and entered the houfe in the night- 
time, with intent to commit felony. And fee 3 Geo. 1. 
c. 15. & 6 Geo. 1. c. 23. Concerning payment of the re- 
wards for apprehending and convitting of burglars. See 
likewife 25 Geo. 2. c. 36. which provides, That the 
eharges of profecuting and convicting a burglar shall be 


1 Hale’s Hif. P.C. 554. See 
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paid by the treafurer of the county where the burglary 
was committed. 


An indifment for burglary. 


Dorfet, M. ‘HE jurors, &c. upon their cath prefent, 

that A. B. of, &c. in the faid county, 
labourer, on the day of, &c. in the year of the reign, &c. 
with force and arms, did felonioufly break and enter the man- 
fion-houfe of C. D. efquire, at, ve ii the county aforesaid, 
in the night-time, that is to fay, between the hours of ten and 
elewen of the clock.in the evening of the fame day (one E. F. 
then being in the fame houfe in the peace of God and of our 
Jovereign lord the king) and then and there felonicufly did fteal, 
take and carry away twenty pounds of lawful money, and 
alfo, &c. of the goods and chattels of the faid C. D. then and 
there found in the faid houfe, againji the peace of our faid lord 
the king, his crown and dignity. 


Wuri, A word fignifying hufbandmen. In Upton, 
Junt 18 willani, 11 bordarii, &F duo buri, &e. Mon. 
Angl. tom. 3. p. 183. ` 

Wurials, Perions dying are to be buried in woollen, 
on pain of forfeiting 5/. And afidavit is to be made of 
fuch burying before a juflice, Sc. under the like penaity. 
Stat. 30 Car. 2. ¢. 3. 

Wurneta, Cloth made of dy’d wool. A burnet colour 
muft be dy’d; but érunus color may be made with wool 
without dying, which we call medleys or ruffets. Dife- 
rentia inter brunum colorem EF burnetam; brunus enim 
color poteft fieri ex lana abfque tin@ura, viz. ruffetum: 
burnetum vero requirit tin@uram & artificium hominis quoad- 
colorem. Lyndewood, ‘Thus much is mentioned becaufe 
this word is fometimes wrote bruneta. 

Wurning in the Band. Vide Branding. 

Wurning of houfes, outhoufes, ce. Vide Arfon, and 
Black. Com. 4 V. 360, 370. For Malicious Burning, ib. 
243, 4, 5. For Burning to Death, ib. 4V: G3, 204, 216; 
222; 370, 401. 

wurrochium, A burrock, or fmall ware over a river, 
where wheels are laid for the taking of fih. Coavel. - 

Wurla, A purfe. Reddendo inde ad burfam abbatis vi. 
d. ad feftum fan@i Michaelis, &c. Ex lib Chart. Priorat. 
Leominitr. : 

Wurfaria, The durfery, or exchequer of collegiate and 
conventual bodies; or the place of receiving and paying, 
and accounting by the burfarii, or burfers, A. D. 1277. 
Computaverunt patres Radulphus de Meriton, & Stephanus 
de Oxon. de burfaria domus Berncettre coram auditoribus, 
Paroch. Antiq. p. 288. But the word durfarii did not 
only fignify the éur/ars of a convent or college ; but for- | 
merly itipendiary fcholars were called by the name of bura 
Jarii, as they lived on the éur/e or fund or publick ftock of 
the univerfity. At Paris, and among the Cifertian monks, 
they were particularly termed by this name :—and—/z ea 
univerfitate ( fcil, Oxon.) Junt clara collegia a regibus, re- 
ginis, epifcopis, E principibus fundata, S ex fipendiis eorum 





Seholafticé plurimi utuntur, quos Parifiis burfarios-vocamuse | 


Jchan. Major. Geft. Scot. lib. 1. c. 5 

Wurie, (urfa, cambium, baflica) An exchange og 
place of meeting of merchants. ‘ 

Wuitheloers. See Borough-holders. 

Wulones Comitatus: They are mentioned in Brafon. 
—Fufticiarii vocatis ad fe quatuor vel Jex, vel pluribus de 
majoribus comitatus qui dicuntur bufones comitat, & ad 
quorum nutum dependent vota aliorum, ĉe. Bratt. lib. 3. 
tract. 2. cap. 1. Mr. Blount fays bufones is ufed for ba- 
rones. ; 

Wua, An old word fignifying a great fhip. Blounts 
Dia. 


WBufellus, A buthel; from buza, butta, butti; a ftand- 


ing meafure: and hence butticella, butticellus, buffellus, a 
lefs meafure. Some derive it from the old Fr. bouts, 
leather continents of wine; whence come 
budget and bottles. Kennet’s Gloff. : 

Wuta and Wutus, buta, and buftus, Ee. 
fame with dru/cia and brujula. 


The 


Wuftard, A large bird of game, ufually found on downs 


and plains, mentioned in the Stat. 25 Hen. 8. cap. 11. 


Butchers, 








our leather 


z 
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Wutchers, Are to fell their meat at reafonable prices, 
or {hall forfeit double the value, to be levied by war- 
rant of two juftices of peace, ĉc. And confpiring to 
fell their meat at certain rates; or felling fleth of cattle 
- dying of the murrain, &c. are liable to divers penalties 
by ftatutes 7 Ed. 2. 23 Ed. 3. 2% 3 Ed. 6. Butchers 
are not to kill meat in their fealding-houfes, or within 
the walls of London, &c. Nor buy any fat cattle to fell 
again, on pain of forfeiting the value ; but this fhall not 
extend to felling calves, lambs, or fheep dead, from one 
butcher to another. Stat. 4 Hen. 7. 3 & 4 Ed.6. ¢.19. 
And fee farther 21 Hex, 8. c.8. 22 Hen. 8. c. 6. 24 
AS aeee 425 bee 8: Cats) (27 Hen. 8. eige 33 
Hen. 8. Co 41. 20 3Ed.6. ¢. 15. 1 Face. ¢..22. 
3 Car. c. 1.---&F 15 Car. 2. c. 8. 

By Stat. 5 Ann. c. 34. Jeg. 2. Butchers within ten 
miles of London not to fell fat cattle alive or dead to one 
another. But by 7 dun. c. 6. they may fell dead calves 
or fheep. See likewife 9 Ana. c. 11. and title Hides. 

Wutt, (butticum) A meafure of wine, &c. well known 
among merchants, and containing 126 gallons of Malm/ey 
wine, by Stat. 1 R. 3. c. 13. 

Wutter and Cheefe. Juitices of peace in feffions may 
reftrain retailing butter and cheefe; which is to be fold in 


-open ‘hop, and not above a barrel of butter or wey of 


cheefe at one time, under penalties. 


3&5 4 Ed. 6. cap. 
Bei OAL foo Ta Caps.,22. 


Every kilderkin of butter fhall 


contain 112 pounds, the firkin 56, and pot 14 pounds of 


good butter, befides the cafks and pots; and old bad 

utter fhall not be mixed with good, nor fhall butter be 
repacked for fale, which incurs forfeiture of double value, 
êc. And fellers and packers of butter fhall pack it in 
good cafks, and fet their names thereon, with the weight 

of the cafk and butter, on pain of 10s. Stat. 13 & 14 
Car. z. cap. 26. Butter and cheefe may be tran{ported : 
buyers of butter are to put marks on cafks; and perfons 

opening them afterwards, or putting in other butter, &c, 

Mhall forfeit 205. 22 Egr: 2. cap.13. AS p WTM. 
e. 7. See farther relating to this fubject, 9 Hen. 6. c. 8. 
§ Eliz. 126) 32 Car. 2 ts 2. & 17 Geo. Ze ¢. 8s 

aButtons, Made of hair, or other foreign buttons, fhall 
not be imported, on pain of forfeiture, &¢. Alfo buttons 
zre not to be made of cloth, ftuff, or wood, under penal- 

Hess Seen Myrcs.GevicelOnn tO. gaei 204. Geo, 

Ze co 7~ See farther 1369-14 Car. 2. co 13t  8 Aun.-c. 
6, & 7 Geo.1. c.12. And fee title Taylors. — 

aButts, ‘The place where archers meet with their bows 
and arrows to {hoot at a mark, which we call footing at 
the dutts. Alfo butts are the ends or fhort pieces of land 
in arable ridges and furrows’ duttum terre, a butt of land. 

— Dedi decem acras & unum buttum terre, (Fc. Cart. M. 
de Sibbeford, penes Will. Dugdale, Mil. See Abéduttals. 

Wutierage of Wines, Signifies that impofition upon 
wine brought into the kingdom, which the king’s butler 
may take of every fhip, vig. 2s. for every ton of wine 

imported by ftrangers. Rot. Parl. 11 H. 4. anno 1 H. 8. 
c. 5. See Botiler of the King, and Prifage, and Black. 
Com. 1 V.. 314. 

Wutbfcarte, dut/fecarl, bu/carles, (bufcarli & buthfecarli) 
Sunt qui portus nauticos cuftodiunt: Mariners or feamen. 
eldens Mare Claufum, fol. 184. 

Auzonig, Seems to be the fhaft of an arrow, before it 
is fledged or feathered. — Radulphus de Stopham tener 
maner. de Brianftan. com. Dorfet. per Jerjeantiam inveniend’ 
domino regi garcionem deferentem unum arcum fine corda, & 
enum buzonem fine pennis. S. Ed. 1. 

Wye, Words ending in Sy or bee, fignify a dwelling 
place or habitation, from the Sax. dye. 

By-Laws, (dilagines, from the Goth. dy, pagus, and 
lagen, lex) Are laws made obiter, or by the dy; fuch as 
orders and conftitutions of corporations, for the governing 

of their members; of courts-leet and court-baron; com- 
moners or inhabitants in vills, &¢. made by common af- 

. fent, for the good of thofe that made them, in particular 
cafes whereunto the publick law doth not extend ; fo that 
they bind fartherthan the common or ftatute law: guilds 
and fraternities of trades, by letters patent of incorpora- 
tion, may likewife make éy-/aws, for the better regula- 
tion of trade among themfelves, or with others. Kitch. 


452 72 6 Rep. 63. 


law-men. 
ticorum, laws made by hufbandmen, or townfhips, con- 
cerning neighbourhood amongft them. Skene, pag. 33. 


general law of the realm, as fubordinate to it. 
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In Scotland thofe laws are calfed laws of birlaw or bur- 
law; which are made by neighbours elected by common 
confent in the dirlaw courts, wherein knowledge is taken 
of complaints betwixt neighbour and neighbour; which 
men fo chofen are, judges and arbitrators, and ftiled dir- 
And birlaws, according to Skene, are leges ruf- 


A power of making by-laws is included in the very att 


of incorporating, and incident to every corporation aggre- 
gate, without exprefs words in the charter; and all by- 


laws muft ever be fubjeét and fquared to the rule of the 
Hob. 


211. 
The inhabitants of a town, without any cuftom, may 


make ordinances or 4y-/aws, for repairing of a church, or 
highway, or any fuch thing, whichis for the general good 
of the publick: and in fuch cafes, the greater part fhall 


bind all: though if it be for their own private profit, as 
for the well ordering of their common, or the like, they 


cannot make éy-/aws without a cuftom to warrant it; and 
if there be a cuftom, the greateft part fhall not bind the 


reft in thefe cafes, unlefs it be warrauted by the cuftom. 
5 Rep. 63. 

Every city and town corporate hath-power to make 
4y-laws, for the better government of the body politick. 
Hob. 211. 5 Mod. 429. But a corporation cannot make 
a éy-law to bind ftrangers which are not of their body, 
or to extend to places out of the jurifdiction of the makers: 
nor may by-laws be made in the form of aéts of parlia- 
ment. 1 Nel. Abr. 411. Alfo by-laws may not be 
made to reftrain a perfon from fetting up his trade, it be- 
ing againft the Common law to reftrain men from trades : 
a by-law that no perfon who is not a freeman of a corpo- 
ration fhall fet up a trade, under a penalty, hath been 
adjudged void and againft law; as it excludes thofe who 
have ferved apprenticefhips in the corpcrations, who by 
law may ufe trades. 1 Lute. 562. 

By-laws ought to be for the common good and benefit 
of all thofe who live ix the plac? where made; and re- 
{training men from ufing trades cannot be for common 
good, fo that fuch by-laws have been condemned: but 
fuch a by-law warranted by particular cuffom, as that no 
ftrange artificer who is not free of that place [hali ufe any 
art within the fame, hath been held good. Nel. Lutw. 
175. A cuftom that no foreign tradefman fhall ufe or ex- 
ercife a trade in a town, ĉc. will warrant that which a 


grant cannot do; and where cuftom has reftrained, a by- 


law may be made that upon compofition foreigners may 
exercife a trade. Carter 120. 

A by-law by a corporation may inflict a penalty, reco- 
verable by diftrefs, or action of debt, and be good. `r 
Danv. Abr. 738. But ’tis faid it cannot be made under 
a certain penalty to be levied by diftrefs, and fale of the 
offender’s goods. 2 Vent. 182. For a by-law may not 
be made on pain of forfeiture of goods: nor may it inflict 
imprifonment, being contrary to Magna Charta. 2 Infi 
54. Where by-laws are good, notice of them is not ne- 
ceflary, becaufe they are prefumed for the better govern- 
ment and benefit of all perfons living in thofe particular 
limits where made, and therefore all perfons therein are 
bound to take notice of them. 1 Lutw. 404. 

The freeholders in a court leet may make by-laws re- 
lating to the publick good, which fhall bind every one 
within the leet. 2 Danv. 457. And a court-baron may 
make by-laws, by cuftom, and add a penalty for the non- 
performance of them. But all by-laws are to be reafon- 
able ; and ought to be for the common benefit, and not 
private advantage of any particular perfons ; and muft 
be confonant to the publick laws and ftatutes, as fubordi- 
nate to them. Goldji. 79, And by Stat. 19 H.7. ¢. 7. 
By-laws made by corporations are to be approved by the 
Lord Chancellor, or Chief Juitices, &c. on pain of 404. 
Vide the Statute. Vide alfo Black. Com. 1V. 475. And 
as to actions on by-laws, ib. 3 V. 159. 


Cabal, 


` chalk-ftones, or gravel. 
* work and labour done by the adjoining tenants : 


CEA 


Abal, (cabala) A junto or private meeting ; from a 

doérine or fcience praétifed by the Jews. *Tis a 
myfterious doctrine among the Jews, received by oral 
tradition from their fathers, and at lait compiled into a 
body, in their Talmud. It alfo fignifies a kill or {cience 
practifed by the more modern Fews, in difcovering myf- 
teries and expofitions from the numbers that letters of 
words make. 

Caballa (from the Lat. caballus) Belonging toa horfe. 
Domefday. 

Cablith, (cablicium) Signifies brufhwood, according to 
the writers of the forett laws: but Sir Henry Spelman thinks 
it more properly windfall-wood, becaufe it was written of 
old cadibulum, from cadere > or if derived from the Fr. 
chablis, it alfo muft be windfall-wood. Item dicunt, 
quod ceppeg & cablicia vento proffrat. valent, Se. Inq. 
de an. 47 H. 3. 

Cables for thipping; making them of old materials, 
which fhall contain feven inches in compafs when made 
and tarred, &c. is liable to a forfeiture of four times the 
value, by Stat. 35 Eliz. c. 8. And fee 21 Hen. 8. 
e 12. 

Cachepotus or Cacherellus, An inferior bailiff, a 
catchpole. In fiipendiis ballivi XIIs. IVd. in ftipen- 
diis unius cachepoli IXs. VII d. per ann. Se. Confue- 
tud. domus de Farendon MS. fol. 23. And in Thorn, 
cacherellos are mentioned, wiz. Senefchallus & cuftedes 
nofiri diligenter inquirant de injuriis per cacherellos wviceco- 
mitis, Fe. 

Cade, Of herrings is 500, of fprats 1000. Book of 
Rates, fol. 45. But it is faid, that anciently 600 made 
the cade of herrings, and fix fcore to the hundred, which 
is called Magnum Centum. 

Cadet, The younger fon of a gentleman; particularly 
applied to a volunteer in the army, waiting for fome poft. 

















Cacp Gildum, The reftoring goods or cattle. Blount. 
See. Ceapgild. 
Cagia, A cage or coop for birds. Mandatum eft 


wicecom. Wilts. quod emat in baliva Jua 300 gallinas, Sc. 
cum Cagiis, in quibus eadem galline poni poffunt. Ex Rot. 
Clauf. 38 H. 3. 

Calamus, A cane, reed, or quill; comprifed among 
merchandife or drugs to be garbled. 1 Fac. 1. c. 19. 

Calangium and Calangia A challenge, claim, or 
difpute. — Sciant quod ego Godfridus, Sc. dedi, Se. 
fine aliqua reclamatione feu calangio, &c. Mon. Angl. 
Tom. 2. fol. 252. 

Calcetum, Calcea, A caufey or common hard way, 
maintained and repaired with ftones ard rubbith, from 


` the Lat. calx, chalk, Fr. chaux, whence their chauffie and 


our caufway, or path raifed with earth, and paved with 
Calcearum operationes were the 
and cal- 
cagium was the tax or contribution paid by the neigbour- 
ing inhabitants towards the making and repairing fuch 
common roads; from which fome perfons were efpecially 
exempted by royal charter. Keznet’s Glof- 

Calefagium, A word fignifying a right to take fuel 
yearly.—Confirmamus panagium, berbagium & calefagium 
in forefta nofira. Blount. 

Calendar See 24 Geo. 2. c. 23. for the eftablifhment 
of the new ftile} and 25 Geo. 2. e. 30. which enatts, 


- that the opening of commons, and doing other things 


depending on the moveable feafts fhall be according to 
the new calendar. 

Calendar of Pzifoners. A lift of all the prifoners 
names, in the cuftody of each refpe&tive fheriff. Where 
prifoners are ‘capitally convicted at the affizes, the judge 
may command execution to be done, without any writ. 
And the ufage now is, for the judge to fign the calendar, 
which contains all the prifoners names, with their feveral 
judgments in the margin, and this calendar is left with 
the fheriff. As, fora capital felony, it is written oppofite 
to the prifoner’s name, ‘‘ hanged by the neck.” Formerly 
in the days of Latin and abbreviation, <‘ fuf. per coll.” 
for ‘* fufpendatur per collum.” Staundeford, P. C. 182. 
And this is the only warrant that the fheriff has, for fo 
material an act, as the taking away the life of anothey, 
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"ide Mr. Juftice Black/tome’s judicious obfervations there- . 


on, Eom. 4 V. 396, 7» 

Calends, (calende) Among the Romans was the firt 
day of every month, being fpoken of it by it felf, or the 
very day of the new moon, which ufually happen together: 
and if pridie, the day before, be added to it, then it is te 
laft day of the foregoing month; as pridie calend. Septemb. 
is the laft day of dugu/f. If any number be placed with 
it, it fignifies that day in the former month, whieh comes 
fo much before the month named ; as the tenth calends of 
O@ober is the zoth day of September ; for if one reckons 
backwards, beginning at Odober, the zoth day of Septem- 
ber makes the 10th day before O@ober. In March, May, 
July, and Oéober, the calends begin at the fixteenth day, 
but in other months at the fourteenth; which calends 
muft ever bear the name of the month following, and be 
numbered backwards from the firft day of the faid fol- 
lowing months. Hopton’s Concord, p. 69. 
of deeds, the day of the month, by zones, ides, or calends, 
is fufficient. 2 Inft. 675. See Ides. 

Caliburne, The famous fword of the great King fe 
thur. Hoveden and Brompton in Vita R. 

Callico. No perfon fhall wear in apparel any printed 
or dy’d callico, on pain of forfeiting 54 And drapers. 
felling any fuch callico, fhall forfeit 20/. But this doth 
not extend to callicoes dyed all blue. Stat. 7 Geo. 1. 
c. 7. And perfons may wear ftuff, made of linen yara 
and cotton wool, manufactured and printed with any 
colours in Great Britain ; fo as the warp be all linen 
yarn, without incurring any EPE by Stat. 9 Geo, 2. 
c. 4. See Linen. 

Calling the Plaintiff, It is ‘ufaal for a paipai 
when he or his counfel perceives that he has not given 
evidence fufficient to maintain his iffue, to be volunt se 
nonfuited, or withdraw himfelf: whereupon the crier ay 
ordered to call the plaintiff ; ; and if neither he, nor 
one for him, appears, he is nonfuited, the jurors are dit 
charged, the action is at an end, and the defendant hall 
recover his cofts. ` But this is not (like a verdi&) a bar to 
the plaintiff’s bringing another action, when he can get 
better proof, &c. 

Callis, The King’s highway mentioned in fome of 
our ancient authors. Tanta autem gratia inhabitanti- 
bus fuit Britannie, guod quatuor in ea Calles a fine in 
finem conftruxeruat regia Jublimatos auGoritate, &c. Hunte — 
ingdon, Lib. 1. 





Cambrick., By the Stat. 18 Geo. 2. c. 36. and 21 Geo. 


2. c. 26. Noone fhall wear in any garment or apparel, — 


or vend, utter, fell, or expofe to fale, (except for expor- 
tation) or for hire make up for, in, or upon, any garment 
or wearing apparel, any cambrick or French lawn, under — 
the penalty of 5/. to the informer, on complaint beforea 
juftice of peace within fix days after the offence commit- _ 


ted; the penalty to be levied by diftrefs on the offender’s 

ods. 
faficient proof againit the vender, if fold after the 24 
of Fune 1748. The importation of cambricks and Fr 
lawns prohibited but on fecurity of exporting them within 
three years. See Stat. 32 Geo. 2. ¢. 32. 
3. c. 37. for the eftablifhment of a linen manufactury at 
Winckelfea in Suffex. 

Cambridge. The ftatute 14 Hen. 8. cap. 2. to reftrain — 


alien artificers, and requiring more of them than denizens, 


is not to be extended to ftrangers dwelling in oie 4 


ae Stat. 32 H.8.c. 16. And fee farther 34 & 35 Hen. — 


. c. 24.—35 Hen. 8. c. 15.—7 Geo. 2. c. 10, and 18 
2. A 20. à 
Camera, From the old Germ. Cam. Cammer, crooked; 
whence comes our Englifh embo, arms in kembo. But 
tamera at firt fignified any winding or crooked plat of 
ground ; as unam cameram terre, i. e. a nook of land. 
Du Frefne. 

vaulted or arched building; and by degrees more 
ticularly reftrained to an upper room or chamber: and i 
is now often ufed in the law, in the bufinefs of a jie, 


wherewperfons are to be brought before him apud cameram 


Juam fituat. in Serjeants-Inn, &c. The prefent Trif ule 
cama for a bed. See Kennet’s Gloff: 
Tis ufed in philofophy with the word od/cura, fi igni- 


fying a dark chamber. 


The wearer excufed on difcovering and pi i 


Afterwards the word was applied to nA 


But more particularly, Krs 
obftura A 


In the dates - 
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obfcura is the name of an optic machine; wherein (the 
light only coming through a double convex glafs) ob- 
jects expofed to broad day-light, and oppofite to the glafs 
are reprefented inverted upon any white furface, placed 
within the machine in the focus of the glafs. The firft 
who obferved this phenomenon was Baptifta Porta, lib. 4. 
. $. 2. Magia naturalis. A darkened chamber may be 
made to anfwer the fame purpofes. By the ufe of a fecond 
glafs collecting the rays of light, objects are delineated in 
their natural pofition, &c. 

Camia, A garment belonging to priefts, called the 
Alb, Indutus camifia linea que communi nomine dicitur 
Alb. Pet. Blefenfis. 

Camoca, A word ufed to fignify a garment made of 
filk, or fomething better: Unum veftimentum pro ferialibus 
diebus album de camoca. Mon. Angl. Tom. 3. pag. 81. 

Campana bajula, A fmall hand bell, much in ufe in 
the ceremonies of the Roman church ; and retained among 
us by fextons, parifh clerks, and criers. uatuor 
eas muneribus patriarcha donavit, altari videlicet portatili 
confecrata, campana bajula, baculo infigni, EF tunica ex auro 
contexta. Reverfi in patriam Jua quifque dona miraculofe 
percepit, (Fc. Girald, Camb. apud Wharton. Angl. Sacr. 
Para. p.037: 

Campartum, Any part or portion of a larger field or 
ground; which would otherwife be in grofs or common. 
Rex cuftodi infularum de Gernfey, &c. In perpetuum 

reddantur decime de camparto noftro in eadem infula. Prinne 
Hiftor. Colle. Vol. 3. p. 89. 

` @ampertuim, Is ufed fora corn-field. Pet. ix Parl. 
30 Ed. 1. 

Campfight, The fighting of two champions or com- 
batants in the field. 3 Inf, 221. See Champion. 
` Campus Wait. or Martii, Was an affembly of the 
people every year upon May Day, where they confederated 
together to defend the country againft all enemies. Leges 
Edw. Confeffir, cap. 35. Denuo in campo Martii conve- 
aere, ubi illi qui facramentis inter illos pacem confirmavere, 
regi omnem culpam impofuere. Sim. Dunelm. Anno 1094. 

Cancelling Deeds. Vide Black. Com. 2 V. 308, 309. 

Cancelling of Wills, Vide Black. Com. 2 V. 502. 

Candies and Chandlers, If any chandlers mix with 
their wares any thing deceitfully, &c. the candles fhall 
be forfeited. Stat. 23 Eliz. c. 8. And a tax or duty is 

' granted on candles, of 44. per pound for thofe made with 
vax, and one half-penny a pound for all other candles, 
‘befides a duty upon tallow) by 8 dun. cap. g. The 
makers of candles are not to ufe melting-houfes without 
making a true entry, on pain of roo/. and to give notice 
of making candles to the excife officer for the duties, and 
of the number, &c. or fhall forfeit 5o/. Srat. 11 Geo. 
1. cap. 30. Vide 23 Geo. 2. c. 21. and 26 Geo. 2. c. 
32. See Wax-Chandlers. 

Candlemas-Day, The feaft of the purification of the 
Blifed Virgin Mary, being the fecond day of February in- 
ftituted in memory and honour of the purification of the 
faid virgin in the temple of Feru/alem, the fortieth day 
after her happy child-birth, according to the law of Mo/es, 
and the prefentation of our blefed Lord. It is called 
Candlemas, or a Majs of candles, becaufe before mafs was 
faid that day, the church confecrated and fet apart for 
facred ufe, candies for the whole year, and made a pro- 
ceffion with hallowed candles in remembrance of the 
divine light, wherewith Chri? illuminated the whole 
church at his prefentation in the temple, when by old 
Simeon ftiled, A light to lighten the Gentiles, and to be the 
glory of his people Ifrael, St. Luke, cap. 2. ver. 32. This 
feftival is no day in court, for the judges fit not; and it 

` is the grand day in that term of all the inns of court, 
whereon the judges ufually obferve many ancient cere- 
monies, and the focicties which feem to vie with each 
other, have fumptuous entertainments, accompanied with 
mufick, and almoft all kinds of diverfions. 

Canes opcrtiz, Dogs with whole feet, not lawed. 
Et debent habere canes opertias ex omni genere ca- 
zum, ÊF non impediatas. Antig. Cuftumar. de Sutton Col- 
field. 

Caneftetlus, A bafket. In the inquifition of ferjean- 
- cies, and knight’s fees, anno 12 & 13 of King Jobn, for 
Effix and Hertford, it appears that one John of Lifton held 
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a manor by the fervice of making the King’s bafkets.— 
Johannes de Liftone tenet, &c. per ferjeantiam faciendi ca- 
neftellos, &c. Ex Libro Rub. Seacc. fol. 137. 

@anfara, A trial by hot iron, formerly ufed in this 
kingdom. Si inculpatio fit, & Je purgare velit, eat ad fer- 
rum calidum, ES adlegiet manum ad canfaram quod non fal- 
Jum fecit. See Ordeal. 

Canipulus, This word hath been taken for a fhort 
fword. Blount. 

Canna, A rod or diftance in the meafure of ground. 
Papa Clem. IV. concedit, Ge. ut nulli feculari vel 
religiofo, Sc. infra fpatium 300 cannarum ab ipforum eccle- 
fiis menfurandarum, Volumus quamlibet ipfarum canna- 
rum odo palmarum longitudinem continere, Ex Regiltrs 
Walt. Giffard Archiepiic. Ebor. f. 45. 

Canon, Is a law or ordinance of thé church; and the 
Greek word canon, from whence is derived the canon 
law, fignifies a rule, becaufe it leads a man ftreight, 
neither drawing him from one fide nor the other, but rather 
correcting him. The canon law confifts partly of certain 
rules taken out of the feripture ; partly of the writings of 
the ancient fathers of the church ; partly of the ordinances 
of general and provincial councils ; and partly of the de- 
crees of the Popes in former ages. And it is contained in 
two principal parts, the decrees and the decretals: the 
decrees are ecclefiaftical conftitutions made by the Pope 
and Cardinals, and were firt gathered by Jwo bifhop of 
Carnat, who lived about the year 1114, but afterwards 
perfected by Gratian, a benedifine monk, in the year 
1149, and allowed by Pope Eugenius, to be read in fchools, 
and alledged for law. ‘They are the moft ancient, as 
having their beginning from the time of Conffantine the 
Great, the firft chriftian Emperor of Rome. ‘The decre- 
tals are canonical epiftles written by the Pope, or. by the 
Pope and Cardinals, at the fuit of one or more perfons 
for the ordering and determining of fome matter of con- 
troverfy, and have the authority of a law; and of thefe 
there are three volumes, the firft whereof was compiled 
by Raymundus Barcinius, chaplain to Gregory the Ninth, 
and at his command about the year 1231. The fecond 
volume is the work of Boniface the Eighth, collected ii 
the year 1298. And the third volume, called the Cle- 
mentines, was made by Pope Clement the Fifth, and pub- 
lifhed by him in the council of Vienna, about the year 
1308. And to thefe may be added fome novel con- 
ftitutions of Jobz the 22d, and fome other bifhops of 
Rome. 

As the decrees fet out the origin of the canon law, and 
the rights, dignities and decrees of ecclefiaftical. perfons 
with their manner of election, ordination, &c. So the 
decretals contain the law to be ufed in the ecclefiaftical 
courts ; and the firft title in every of them, is the title of 
the bleffed trinity, and of the catholick faith, which is 
followed with conftitutions and cuftoms, judgments and 
determinations in fuch matters and caufes as are liable to 
ecclefiaftical cognizance, the lives and converfation of the 
clergy, of matrimony and divorces, inquifition of crimi- 
nal matters, purgation, penance, excommunication, Wc. 
But fome of the titles of the Canon law are now out of 
ufe, and belong to the Common law: and others are in- 
troduced, fuch as trials of wills, baftardy, defamation, 
Se, 

Trials of tithes were anciently in all cafes had by the 
Ecclefiaftical law; though at this time this law only 
takes place in fome particular cafes. Thus much for the 
Canon law in general; and as to the Canon laws of this 
kingdom, by the ftatute 25 Hew. 8.c. 19. it is declared, 
that all Canons not repugnant to the King’s prerogative, 
nor to the laws, ftatutes, and cuftoms of the realm, {hall 
be ufed and executed, By this ftatute, Canons made in 
convocation are to be confirmed by the King, and have 
the royal affent: and it has been adjudged that Canons 
made in convocation, and confirmed by the King, do 
bind as firmly in all ecclefiaftical caufes, as acts of par- 
liament do in other cafes; for by the Common law, 
every bifhop in his diocefe, and each archbifhop in hig 
nrovince, and the convocation may make Canons, which 
inall be binding within their jurifdi¢tions. The convo- 
cation for the province of Canterbury was held at London, 
anno 1603, in the firit year of the reign of King James. 
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f: by the King’s writ, and they had a licence under the 
great feal, to confult and agree to fuch Canons as they 
fhould think fit; whereupon they made feveral Canons 
concerning the government of the church, religion, the 
clergy, &c. which had the royal 'affent, and were ratified 
and confirmed by that King, for him, his heirs, and fuc- 
ceffors, purfuant to the ftatute 25 H. 8. c. 19. which 
Canons thus warranted by act of parliament, are the-laws 
of the land to this day. See Treati/e of Laws, p. 402, 
Efe. 1 Nelf. Abr. 416. The general Canon law is no 
further in force here than it hath been received, and is 
confiftent with the Common or Statute law. 

With refpeé to the effects of the Canon law in Europe, 
in antient times, it’s forms and maxims, which were be- 
come univerfally refpeétable from their authority in the 
fpiritual courts, contributed not a little towards the im- 
provement of juri/prudence. But, we mutt not confider 
it politically, with refpect to the end for which it was fra- 
med, but merely as a code of laws refpecting the rights and 
property of individuals, and attend only to the civil 
effects of its decifions concerning thefe. Vide Roberton s 
Hift. Emp. C. V. 1 V. 62, 63. 

The plan of ecclefiaftical juri/prudence was more per- 
fect than that in the civil courts : but this was to difpofe 
the laity to fuffer the ufurpations of the clergy. Vide 
id, 63. 

Vide farther as to the Canon law, in Black. Com. 
14, 19,78, 82, 83. 4 VY. 414, 415. 

Canon Beligiofozum, A book wherein the religious 
of convents had a fair tranfcript of the rules of their order, 
which were frequently read among them as their local fta- 
tutes ; and this book was therefore called Regula and Canon. 
The publick books of the religious were the four fol- 
lowing. 1. Mifale, which contained all their offices of 
devotion. - 2. Martyrologium, a regifter of their peculiar 
faints and martyrs, with the place and time of pafon. 
3. Canon or Regula, the inftitution and rules of their order. 

. 4. Necrologium or Obituarium, in which they entered the 
deaths of their founders and benefaéors, to obferve the 
days of commemoration of them. Kenuet’s Glof: 

Cantel, (Cantellum) Seems to fignify the fame with 
what we now call lump, as to buy by meafure, or by the 
lump: but according to Blount it is that which is added 
above meafure. Nullum genus bladi vendatur per cumu- 
lum feu cantellum, preter avenam, brafium & farinam. 
Stat. de Pijer. cap. 9. Alfo a piece of any thing, asa 
cantel of bread, and the like. 

Cantred, (Cantredus) A Britifh word from cant, or 
cantre, which in the Britifb tongue fignifies centum, and 
tret, a town or village, is in Wales an hundred villages: 
for the Wel divide their countries into cantreds, as the 
Englifb do into hundreds. This word is ufed 28 H. 8. c. 3. 

Capacity, (capacitas) An ability, or fitnefs to receive: 
and in law it is where a man or body politick, is able to 
give or take lands, or other things, or to fue actions. 
Our law allows the King two capacities, a natural and a 


iK 





politick: in the firt, he may purchafe lands to him and 


his heirs; in the latter, to him and his fucceffors. An 
alien born hath fufficient capacity to fue in any perfonal 
ation, and is capable of perfonal eftate; but he is not 
capable of lands of inheritance; and in a real ation, it 
is a good plea of the defendant to fay the plaintif is an 
alien born, and pray if he fhall be anfwered. Dyer 3. 
Perfons attainted of treafon or felony, Ideots, lunaticks, 
infants, feme coverts without their hufbands, Wc. are not 
eapable to make any deed of gift, grant, or conveyance, 
unlefs it be in fome fpecial cafes. But all other perfons, 
void of impediments, are capable of making grants and 
conveyances, and to fue and be fued, being twenty-one 
years of age; and at fourteen, their age of difcretion, 
they are capable by law to marry, be a witnefs, &c. 1 
Luff 171, Up2. 

Vide farther as to capacity to purchafe, and to convey, 
Black. Com. 2 V. 290. And as to a capacity of guilt, ib. 
4 V. 20. 

- Cape, (Lat.) Is a writ judicial, touching plea of lands 
or tenements; fo termed, as moft writs are, of that 
word in it, which carries the chief intention or end there- 
of: and this writ is divided into cape magnum and cape 


parvum, both of which take hold of things unmoveable. 
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Cape Magnum, or the grand cape, Is a writ that lies 
before appearance to fummon the tenant to anfwer the 
default, and alfo over to the demandant: and in the Olg 
Nat. Brev. it is defined to be, where a man hath brought 
a precipe quod reddat of a thing touching plea of land, 
and the tenant makes default at the day to him given in 
the original writ, then this writ fhall go for the King to 
take the land into his hands; and if the tenant ceme ~ 
not at the day given him thereby, he Icfeth his land, &c. 
See Reg. Jud. fol. 1. Bra&. lib. 3. tra&.3. c. 1. 

Cape Parvum, or petit cape, Is where the tenant is 
fummoned in plea of land, and comes on the fummons, 
and his appearance is recorded ; if at the day given him 
he prays the view, and having it granted makes default ; 
then fhall iffue this writ for the King, &c. Old Nat. Brev. 
162. The difference between the grand cape and petit 
cape is, that the grand cape is awarded upon the tenant’s 
not appearing, or demanding the view in fuch real actions, 
where the original writ does not mention the particulars 
demanded ; and the petit cape is after appearance or view 
granted : and whereas the grand cape f{ummons the tenant 
to anfwer for the default, and likewife over to the de- 
mandant: petit cape fammons the tenant to anfwer the 
default only : and therefore it is called petit cape; though —_ 
fome fay it hath its name, not becaufe it is of imall force, 
but by reafon it confilts of few words. Reg. Jud. fol 2e 
Eleta, lib. 2. c. 44. = 3 

Cape ad Walentiam, This is a fpecies of cape maga 
num, and is where I am impleaded of lands, and vouch 
to warrant another, againft whom the /ummons ad war- 
rantizandum hath been awarded, and he comes not at the 
day given ; then if the demandant recover againit me, I~ 
fall have this writ againit the vouchee, and recover fo 
much iz value of the lands of the-vouchee, if he hath fo 
much; if not, I hall have execution of, fuch lands 
tenements as fhall after defcend to him in fee; or if he 
purchafes afterwards, I fhall have againit him a refum- 
mons, éc. And this writ lies before appearance. Old 
Nat. Br. 161. R kane 

Capeila, Before the word chapel was reftrain’d to an 
oratory, or depending place of divineworthip: it was ufed 
alfo for any fort of-cheit, cabinet, or other repofitory 
of precious things, efpecially of religious reliques. Kes- 
net's Paroch. Antiq. p. 580. F P in 

@apelius, A cap, bonnet, or other covering for the. 
head. Capite difcooperto fine capello, cum una garlanda 
de latitudine, Fc, Tenures, p. 32.——Capellus Jferreuss 
an helmet or iron head-piece, Quicungue ae habuerit 
in catallis ad wvalentiam decem marcarum habeat halber- 
gellum &F capellum ferri, & lanceam, Hoveden, pag. 61. pee 
Capellus militis is likewife an helmet or military heade 
piece. Confuetud. Domus de Farendon, MS. fol. 21. < 
Wapias, Is a writ of procefs of two forts; one whereof 
is called capias ad re/pondendum, before judgment, where 
an original is fued out, &c. to take the defendant and 
make him anfwer the plaintiff: and the other a writ oF 
execution, after judgment, being of divers kinds, as za E 







































ad fatisfacieudum, capias utlagatum, Sc. ‘The capias ad 
re/pondendum in C. B. is drawn from the precipe, N e 
ferves both for the origizal and capias, and the return of rig 
the original is the teie of the capias. If a capias be 
fpecial, in debt, covenant, &¥c. the caufe of aétion muk 
be recited at large, and you are to fet forth the fubftaace — 

of your intended declaration, as you are alfo in your 
original. The ufual courfe is to take out the spins p 

fue out the original after, although it is fuppofed to be 
faed out before, becaufe the original cannot be fo — 
fpeedily fued out at all times: and where the eaufe ; 
action is for debt, and requires bail, the bet way is t 
make an ac etiam capias, the original to which is only 
bare claufum fregit; and when you come to judgment, — 
you may file a new original to warrant fuch judgment. — 
If a capias be fpecial, by Precipe guod reddat, Se. and 
there is any miftake in the name, alias di@us, or fam, it — 
may be pleaded in abatement, and 2 new original afte 
wards will not cure it; but you are forced to difconti 
your action, or enter a caffatur, and to begin de novo. There — 
may be an alias and a pluries capias, bearing tefte from 
the return of each other, if the defendant be not taken on — 
the firk writ. See Prag, Solic. p. 290. i ; 
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_ The word ficut alias, and ficut pluries, diftinguifh the 
alias and pluries from the capias. 

Tapias ad Matisfeciendum, A judicial writ which 
iffues out of the record of a judgment, where there is a 
recovery in the courts at We/fminffer, of debt, damages, 
&c. And by this writ the fheriff is commanded to take 
the body of the defendant in execution, and him fafely to 
keep, fo that he have his body in court at the return of 
pe writ, to fatisfy the plaintiff his debt and damages. 

Vide Lill. Abr. 249. It is ufual to take out this writ, 
where the defendant hath no Jands nor goods, whereof 
the debt recovered may be levied : and when the body is 
taken upon a ca. fa. and the writ is returned and filed, it 
is an abfolute and perfect execution. againit the defend- 
ant, and no other execution can be againft his lands or 
goods. Where a perfon dies in execution, his lands and 
ea are liable to fatisfy the judgment, by ftatute 21 
Fac. 1. ¢. 24. See Roll. Abr. 904. In cafe two perfons 
are bound jointly and feverally, and profecuted in two 
courts, whereupon the plaintiff hath judgment and execu- 
tion by’ cap. ad fatisfac. againit one of them; if he after 
have an elegit againit the other, and his lands and goods 
are delivered upon it, then he that is in prifon fhall have 
audita.querela, Hob. 2. 57. Where one taken on a cap. 
ad fatisfaciendum elcapes trom the fheriif, and no return 
is made df the writ, nor any record of the award of the 
capias ; the plaintiff may bring a fcire fac. againtt him, 
and on that what execution he will. Rol. go4. “And if 
the defendant refcue himfelf, the plaintiff fhall have a 
new capias, the firt writ not being returned. Ibid. 

ol. 

A defendant being brought into court by virtue of a 
cap. ad fatisfaciendum, the plaintiff was afked, whether 
he would pray that the prifoner might be committed? 
who anfwered he would not; becaufe the party was not 
able to pay, and had efcaped from the fheriif, againtt 
whom he intended to bring his action; therefore the de- 
fendant was difcharged. 1 dud. ca. 166. A capias ad 
Jatisfaciendum lieth not againit a peer; nor againit his 
executors or adminiftrators, but where a devaftawit is re- 
turned by the theriff, Gc. 1 Lill. 250. Ifthe defendant 
cannot be taken upon a capias in the county where the 
action is laid, there may iffue a teflatum ca. fa. into ano- 
ther county ; and fo of the other writs. 

Capias Utlagatum, Is a writ that lies againft a per- 
fon who is outlawed in any action, by which the theriff 
apprehends the party outlawed, for not appearing upon 
the exigent, and keeps him in {afe cuftody till the day of 
return, and then prefents him to the court, there to be 
ordered for his contempt; who, in the Common Pleas, 
was in- former times to be committed to the Fleer, there 
to remain till he had fued out the King’s pardon, and 

- appeared to the action. And by a fpecial capias uilagatum 
in the fame writ the fheriff is commanded, to feize all the 
defendant’s lands, goods and chattels, for the contempt 
to the King ; and the plaintiff, (after an inquifition taken 
thereupon, and returned into the Exchequer) may have the 
lands extended, and a grant of the goods, &c. whereby 
to compel the defendant to appear ; which when he doth, 
if he reverfe the outlawry, the fame fhall be reftored to 
him, Old Nat. Br. 154. A defendant may appear in 
perfon, and reverfe an outlawry: and in B. R. one may 
appear by attorney, &c. Alfo when a perfon is taken 
upon a capias utlagatum, the fheriif is to. take an attorney’s 
engagement to appear for him, where fpecial bail is. not 
required ; and his bond with fureties to-appear, where 
*tis required. Stat. 4. & 5 W. 3 M. c. 18. This writ 
is cither general, againit the body; or, as I have before 
obferved, it is fpecial, againft the body, lands and goods. 
See ony. 

As to the forms of thefe writs ‘they may be found in 
the common books of pra&tice. 

Tapias pro fine, Is where one, who i is fined to the 
King for fome offence committed againft a ftatute, does 
not difcharge the fine according to the judgment: where- 
upon his body is to be taken by: this writ, and committed 
to prifon until he pay the fine. ` Jt is ufed in other cafes, 
for not making out fome pleas in civil actions. 3 Rep. 
12. By the Stat.5 W. © M. c. 12. capiatur fines are 
taken away in feveral cafes. See Fines for Offences. 
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Capias in ĉ Githernam, A writ lying for cattle in 
Withernam; which is, where a diftrefs taken is driven out 
of the county; fo that the fheriff cannot make deliverance 
in replevin, when this writ iffues to the fheriff to take as 
many beatts cf the diftrainer, &c. Reg. Orig. 82, 83: 
Vide Withernan. 

Capiatur, (judgment guod) Formerly if final judg- 
ment was for the plaintiff, it was alfo confidered that the 
defendant fhould be either amerced, for his wilful delay of 
juitice in not immediately obeying the King’s writ, by 
rendering the plaintiff his due, (5 Rep. 49.) or be taken 
up, (capiatur) to pay a fine to the King, in cafe of wy 
forcible injury. But now by Srat. WS M, 

c. 12, capias {hall not iffue for chia fine, but plaintiff hall 
pay 6s. 8d. and be allowed it againft defendant in cofts, 
Therefore in judgments in Common Pleas, they enter that 
the fine is remitted: in King’s Bench they take no notice 
of any fine or capias. Salk. 54. Garth. 390. 

Capita, (difribution by) i. e. To every man an equal share 
of perjònal efate, when all the claimants claim in their 
own rights, as in equal degree of kindred; and not jure 
reprefentationts. Black. Com. 2.V.517. 

Capita, (frcceffion by) Where the ‘claimants are next 
in degree to the anceftor, in their own right, and not by 
right of reprefentation. Black. Com. 2 V. 217, 218. 
“Capitale, Signifies a thing which is ftolen; or the va- 
lue of it.. Leg. H. 1. cap. 59. 

_ Capitale bivens, Hath been ufed for live cattle.— 
Reddam de meo proprio decimas deos tam in viventi capitali; 
t“ in mortuis fructibus terre. Leg. Athelftan. 

Capite, (from caput, i. e. Rex, unde tenere in capite, 
eft tenere de rege, omnium terrarum capite) An ancient 
tenure, whereby a man held lands of the King imme- 
diately as of the crown, whether by knight’s fervice, or 
in focage. „This tenure was likewife called, tenure hold- 
ing of the perfon of the King: and a perfon might hold 
of the King, and not in capite; that is, not immediately 
of the crown, but by means of fome honour, caftle, or 
manor belonging to it. According to Kitchen, one might 
hold land of the King by knights /ervice, and not in caz 
pite; becaufe it might be held of fome honour in the 
King’s hands, defcended to him from his anceftors, and 
not immediately of the King, as of nis crown, Kitch. 
129. Dyer 44. F. N. B. 5. 

The very ancient tenure in rates was of two forts; 
the one principal and general, and the other /pecial or 
Jubaltern; the principal and general was of the King as 
caput regni; FP caput generaliffimum omnium feodorum, the 
fountain whence all feuds and tenures have their main 
original: the /pectal was of a particular fubject, as caput 


feudi, feu terre illius, fo called from his being the firft 


that granted the Jand in fuch manner of tenure; from 
whence he was ftiled capitalis dominus, Sc. But tenure 
in capite is now abolifhed ; and by Stat. 12 Car. 2. ¢. 24. 
All tenures are turned into free and common focage: fo 
that tenures hereafter to be created by the King are to be 
in common focage only ; and not by capite, knight’s fer- 
vice, &e. Blount. 

Wayitilitium, A word ufed to fignify what we now call 
poll money. 

Capititium, A covering for the head. Tis mention- 
ed in the ftatute 1 Hen. 4. and other old ftatutes, which 
prefcribe what areffies fhall be worn by ail degrees of 
perfons. 

Capituli Pgri, The head-lands, lands that lie at the 
head or upper end of the lands or furrows. Canoni. i 
(Burcefter) conceferunt hominibus de Wrechwike duas acras 
prati pro capitibus fuarum croftarum tenus rivulum verfus 

Kennet’s Paroch. Antiq. p. 137. 





molendinum, Fc. 

Capitula Buralia, Afemblies or chapters held by ru- 
ral deans and parochial clergy within the precinct of 
every diftin&t deanery; which at firt were every three 
weeks, afterwards once a month, and more folemnly once 
a quarter. Cowel. 

Caption, (captic) Is when a commiffion is executed, 
the commiilioners fubfcribe their names to a certificate, 
declaring when and where the commiffion was executed; 
which in law is called a caption. And thefe captions re- 
Jate chiefly to bufinefs of three kinds, i. e. to commif- 
fons to take fines of lands, to take anfwers in chancery, 

and 
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and depofitions of witneffes: on the taking of a fine it 
is thus: Capt. & cogn. die Se. anno, ie. apud, &Fe. And 
on the back, Executio iftius comm. patet in quadam fchedul. 
cidem comm. annex’. On the taking of an aniwer in 
Chancery, the caption is at bottom as follows: Capt. fuit 
hac refponf. fuper facram. Jupranominat. def. Willielmi B. 
die &F anno, Fc. apud, Fc. coram nobis, Sc. And on the 
back of the commiflion, Executio iftius com’, Se. On the 
taking depofitions of witneffes, only the execution on the 
back is indorfed, as Executio iftius comm. in quad. Schedul, 
&c. The caption being included in the title of the depo- 
fitions. Sometimes it is ufual to add to the caption, vir- 
tut. commiffion. dom. regis nobis & al. dire, Sc. Thefe 
captions and the executions of the commiflions muft be 
now in Englifb, by the late flatute, 4 Geo. 2. c. 26. And 
vide 5 Geo. 2. c. 27. and 6 Geo. 2. ¢. 14. 

Captain, (capitaneus) One that leadeth or hath the 
command of a company of /o/diers : and is either general, 
as he that hath the governance of the whole army: or 
fpecial, he that leads but one band. There is alfo 
another fort of captains, Qui urbium prafecti funt, Se. 
Blount. 

Captives, An act was made for relief of captives taken 
by Turkifb, Moorifh, and other pirates, and to prevent ta- 
king of others in time to come. Stat. 16 €F 17 Car. 2. 
c. 24. Vide Black. Com. 2 V. 402. 

Capture, (captura) The taking of a prey, an arreft, or 
feizure : and it particularly relates to prizes taken by pri- 
vateers, in. time of war, which are to be divided: between 
the captors, Sc. St. 14 Car. 2. c 14. and a 5 W. 
& M.. c- 25. Vide Black. Com. 2 V. 401. 

Caput Waronie, Is the caftle or chief feat of a noble- 
man; which defcends to the eldeft daughter, if there be 
no fon, and muft not be divided among the daughters like 
unto lands, &e. 

Caput Bnni, New year’s day, upon which of old was 
obferved the feftum fultorum. 

Caput Fejunii, In our records is ufed for Afb Weduef- 
day, being the head, or firft day of the beginning of the 
Lent-Faff.. Paroch. Antiq. p. 132. 

Caput loci, The head or upper end of any place; ad 

caput villæ, at the end of the town.. 
. Caput lupinum, Antiently an outlawed felon was 
faid to have caput lupinum, and: might be knocked on the 
head like a wolf.—Now the wilful killing of fuch a one 
would be murder. 1 Hal, P. C. 497. And wide Brac- 
ton, fo- 125. ; 

By the Athenian laws, if a criminal would not furrender 
himfelf to juftice, he might be capitally condemned, and 
any one might kill him. See Demofthenes’s third Philippic. 

Caputagium, Some think this word fignifies head or 
poll money, or the payment of it: but it is rather what 
we otherwife call chevagium. 

Car and Char, The names of places beginning with 
car and char fignify a city, from the Brit. caer, viz. 
Civitas, as Carlifle, Se. 

Tarabana, A caravan, or joint company of travel- 
lers in the eaftern countries, for mutual conduct and de- 
fence. Egrefa caravanna nofira de Joppa verjus exer- 
citum veniebat onufta vidtualibus E&F aliis clitellis neceffariis. 
Gaufrid. Vinefau Richardi Regis, Iter Hierofol. lib. 5. 
cap.. 52. 

Carcan, Is fometimes expounded. for a pillory: as is 
carcannum for a prifon. LL. Canuti Regis. 

Carcatus, Signifies loaden; a fhip with her freight.— 
De corpore cujuflibet magne navis carcate cum rebus vena- 
libus 4 denar. Pat. 10 R. 2. 

Cards and Dice, A duty of 6d. per pack on all play- 
ing cards, and of 5s. for every pair of dice, fhall be paid 
to the crown for thirty-two years; the cards and dice to 
be carried to the ftamp office and marked, ĉe. And 
ufing them unftamp’d, is liable to a penalty of 5/. Svat. 
9 éF 10 Ann, c. 19. 

Limitation of the time of profecution upon bonds for 
- exporting cards and'dice, 5 Geo. 1. ¢. 19. Jeg. 48. Pe- 
nalty on defacing the ftamp of cards or new-fpotting 
dice, 6 Geo. 1, c. 21. fe. 55. An additional duty of 
6d. on every pack of cards, and 55. on every pair of 
dice, 29 Geo. 2. c. 13. See Stamps. 
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Carefa and Carettata, A cart and cartfoad.—— 
Quinque carektatas clauffure, ad prediGe terre claufturam 
Juftinendam. . Mon. Angl. Tom. 2. f. 340. 

Caretarius, or Carettarius, A carter. 
Carreta. 

Cariftia, Dearth, fcarcity, dearnefs———Rex majort 
& vic, London, falutem. Querela archiepifcoporum, comi- 
tum, quod de bobus, vaccis, mulionibus, Sc. Magna 3 


Blount. See 





quafi intolleralibis eff cariftia hiis diebus Jub, Fc. Pat. $ 
Ed. 1. ; 


Caritas, Ad caritatem, poculum caritatis, A grace 
cup; or an extraordinary allowance of wine, or other 
liquor, wherein the religious at feftivals drank in com- 
memoration of their founders and benefactors. Cartular. 
Abbat. Glafton. A. 8. f. 29. 

Cark, A quantity of wool, whereof thirty make 2 
farpler. Stat. 27 H. 6. ¢. 2. 

Carnarium, A charnel houfe, or repofitory for the 
bones of the dead. In carnario fubtus capellam, Fe. 
Offa humana, Sc. humata de licentia facrifie qui pro tem~ 
pore fuerit, qui didti carnarii clavem & cuflodiam habebit fpe- 
cialem, ut ufq; ad refurrecionem generalem honeftius conjér~ 
ventur, a carnibus integre denudata reponi volumus ES obfer- 
vari. Cartular. fundationis capelle fan@i Johannis 
in occid. parte Eccl. Norwic. per Joh. Norwie. Epifee Dat. 
4 O&. 1316. 

Carno, This word hath been ufed for an immunity or 
privilege, as appears in Gromp. Furif/d. fol. 191. 

Carpemeals, Cloth made in the Northern parts of Eng- 
land, ofa courfe kind, mention’d in 7 Fac. 1. cap. 16. 

Carr, Is a kind of cart with wheels. Vide Caruca. 

Carrat, A weight of four grains in diamonds, êe. 
And this word ’tis faid was formerly ufed for any weight 
or burden, 

Carreta, Hath been taken for a carriage, cart, or wain 
load; as Carreta fæni is ufed in an old charter for a load 
of hay. Kennet’s Glof- 

Carrels, Clofets, or apartments for privacy and retire- 
ment. ‘Three pews or carrels, where every one of the 
old monks, after they had dined, did refort, and there 
ftudy.— Davies Mon. of Durham, p. 31. 

Carrick or Carrack, (carrucha) A fhip of great bur- 
den, fo called of the Italian word carico or carco, which 
fignifies a burden or charge: it is mentioned in the fta- 
tutes 2 R. 2. c. 4. andi Fac. c. 33. ‘They were not 
only ufed in trade, but alfo in war, as Walfingh. in Hen. 5- 











f- 394. viz. Galli conduxerant claffim magnarum navium 


carricarium, &Jc. gua regnum Angliz moleftarent. 

Carrier. Fs a perfon that carries goods for others for 
his hire. 

A common carrier having the charge and carriage of 
goods, is to anfwer for the fame, or the value to the 
owner, Co. Litt. 78. And where goods are delivered to 
a carri¢r, and he is robbed of them, he fhall be charged, 
and anfwer for them, becaufe of the hire. 1 Roll. Abr. 


3338. 


liver them fafe at all events, except damaged by the act 
of God, or the King’s enemies. Dall v. Hall, Wilf. 
par. 1. fo. 281.—Vide 1 Salk. 18. 1 Vent. 190, 238. -~ 

If a common carrier, who is offered his hire, and who 
has convenience, refufes to carry goods, he is liable to 
an action in the fame manner as an inn-Keeper who re- 
fufes to entertain a gueft, or a {mith who refufes to fhoe 
a horfe. 2 Show. Rep. 327. 

One brought a box to a carrier, in which there was a 
large fum of money, and the carrier demanded of the 
owner what was in it, he anfwered, it was filled with filks, 
and fuch like goods, upon which the carrier took it, “and 
was robbed ; and adjudged that the carrier was liable to 
make it good: but a fpecial acceptance, as provided there 
is no charge of money, would have excufed the carrier. 
1 Vent. 238. 4 Rep. 83. A perfon delivered to a car- 
rier’s book-keeper two bags of money fealed up, to be 
carried from London to Exeter, and told him that it was 
zoo/. and took his receipt for the fame, with promife of 
delivery for 105. per Cent. carriage and rifque: though it 
be proved that there was 4007. in the bags, if the carrier 
be robbed he fhall anfwer only for zoo/. becaufe there 

was 
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An hoyman who undertakes to carry goods, muft de- 





_ and cartieth them to fòme other place, and not to the 


* -take more for carrying goods from any place to London,! 


$S 18 Geo. 2. c. 33. The wheels of every cart or dray 


perfon fhall drive any cart, €c. within the limits afore 
faid, unlefs the name of the owner and number of fuch 
cart, &c. be placed in fome confpicuous place of the 
cart, Jc. and his name be entered with the commifiioners 
of hackney coaches, under the penalty of 40s. and every 
perfon may feize and detain fuch cart till the penalty be 
PAd BY the Siar. Geo d. C $7. 2A. Gi 2.0.48... 27 
G. 2. c. 16. The driver of any fuch cart, &c. riding 
upon fuch cart, &c. not having a perfon on foot to 
guide the fame, fhall forfeit 105, any perfon may appre- 
hend the offender. And by the Stat. 6 Geo. 1. c. 6. In 
London, or within ten miles, no perfon fhall carry in any 
waggon or cart, having the wheels fhod with iron, more 
than twelve facks of meal, containing five bufhels each, 
nor more than twelve quarters of malt, or feven hundred 
and an half of bricks, nor one chaldron of coals; under 
penalty of forfeiting one of the horfes to any perfon who 
fhall feize the fame, in manner as by Srat. 5 Geo. 1. 
Bee 

On changing property new owner’s name to be affixed} 
30 Geo. 2. c. 22. fed. §. Carriages travelling with 
goods for hire to be deemed common flage waggons; 
30 Geo. 2. c. 28. fe. 13. See thofe ftatutes, and alfo 
fee Highways, Waggons. 

Caruca, (Fr. charrue) A plough ; from the old Gallic 
carr, whichis the prefent Zri/b word for any fort of wheel’d 
carriage: hence charl and carl, a ploughman or ruftick. 
Vide Karle. 

Carucage, (carucagium) Is a tribute impofed on every 
plough, for the public fervice: and as hidage was a tax- 
ation by hides, fo carucage was by carucates of land. 
Mon. Ang. Tom. 1. f- 294. 

Carucate, or Carbe of Land, (carucata terre) A 
plough-land; which in adeed of Thomas de Arden, 19 Edw. 
z. is declared to be one hundred acres, by which the 
fubjeéts have fometimes been taxed ; whereupon the tri- 
bute fo levied was called carvagium, or carucagium. Brad. 
lib. 2, cap. 26. But Skene fays, it is as, great a.portion 
of land as may be tilled in a year and a day by one 
plough ; which alfo is called bilda, or bida terre, a word 
uled in the old Britif laws. And now by ftatute 7 & 8W: 
3. <. 29..a plough-land, whith may contain houfes, mills, 
palture, meadow, wood, &c. is 50/. per annum. Littleton, 
in his chapter of tenure in focage, faith, that foca idem eff 
quod carucata, a foke or plough-land are all one. Stow 
days, King Hen. 3. took carvage, that is, two marks of 
filver of every knight’s fee, towards the marriage of his 
filter Jfabella to.the emperor. Stow’s Annals, page 271. 
And Rafal, in his expolition of words, tells us, carvage 
is to be quit, if the King fhall taxall the lands by carves; 
that is, a privilege whereby a man is exempted from car- 
vage. The word carve is mentioned in the Stat. 28 Ed. 
1. of wards and reliefs, and in Magna charta, c. 5: And 
anno.1200. Faca eft pax inter Johannem regem Anglie 
SS P. regem Francie, Fc. Et mutuavit regi Francie 30 
millia marcarum, pro quibus colleéium eff carvagium in 
| Anglia, fcil. 1115. pro quolibet aratro. Ex Reg. Priorat. 
de Dunitable in Bibl. Cotton. See Co. Litt, 69. and 
Kennet’s Gloff. ; 

Carucatarius; He that held lands-in carvage, or 
plough-tenure. Paroch. Antig. p. 354. 

Cafe, See Zions onthe Cafe. And, Black. Com. 3 V. 
51,122. 4 V. 435. Com Dig. 1\V. tit. AGion, and 
Actions on the Cafe. 

Caffatum and Caffata, By the Saxons called hide; by 
Bede, familia, is a houfe with land fufficient to maintain 
one family; Rex Angl: Ethelred, de 310, Caflatis, unum 
trierem, Fc. Hoveden anno 1008. And Hen. Hunting- 
_don, mentioning the fame thing, inftead of cafata writes 
hilda. 

Cathlite, A Saxon word fignifying a mul@. Blount. 

Catiidiic, Is a little fack; purfe, or pocket.—Protulit 

in caftidili toxicum mellitum. Mat. Weftm: 
_ @asb, An uncertain quantity of goods; and of fugar 
contains from eight to eleven hundred weight. There are 
alfo cafes for liquors, of divers contents; and none fhall 
| traníport any wine cafe, &'c. except for victualling thips 
under a certain penalty, by Stat. 35 Elizi c 11. § 2. 

Wafiock, or Talula, A certain garment belonging to 
the. priet, guafi minor cafa: See Tapale: 
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was a particular undertaking for the carriage of that 
fum and no more, and his reward which makes him 
an{werable, extends no farther. Carthew’s Rep. 486. If 
a common Carrier ‘lofes goods he is intrufted to carry, a 
{pecial a€tion on the cafe lies againft him, on the cuitom 
of the realm; and not trover: and fo of a common car- 
rier by boat. 1 Roll. Abr. 6. An action will lie againft 
a porter, carrier or bargeman, upon his bare receipt of 
the goods, if they are loft by negligence. 1 Sid. 36. 
Alfo a lighterman fpoiling goods he is to carry, by letting 
water come to them, action of the cafe lies againt him 
on the common cuftom. Palm. 528. 

If 4. and feveral others take their paffage in a ferry- 
boat, and being upon the water a tempelt arifes, fò that 
they are in danger of being drowned ; upon which, to 
preferve their lives, feveral of the goods are caft over- 
board, among which, a pack of goods of 4.’s of great 
value is thrown over; 4. fhall not have an action againit 
the bargemen. 2 Bult. 280. If one be not a common 
carrier, and takes hire, he may be charged on a fpecial 
affumpfit ; for where hire is taken, a promife is implied. 
“Cro. Jac. 262. A common carrier may have action of 
trover or trefpafs for goods taken ‘out of his poffeffion by 
a ftranger; he having a fpecial property in the goods, 
and being liable to make fatisfattion for them to the 
owner: ‘and where goods are ftolen from a carrier, he 
may bring an indictment againft the felon as for his own 
goods, though he has only the poffeffory, and not the 
‘abfolute property ;- and the owner may likewife prefer an 
,indi&tment againft the felon. Kel. 39. If a carrier be 
robbed of goods, either he or the owner may bring an 
adtion againit the hundred, to make it good. 2 Saund. 
380. Where a carrier entrufted with goods, opens the 
„pack, and takes away and difpofes of part of the goods, 
this fhewing an intent of {tealing them, will make him 
guilty of felony. „H. P. C. 61. And it is the fame if 
the carrier receives goods to carry them to a certain place, | 













































place agreed. 3 Inf. 367. Thatis, if he do it, with 
intent to defraud the owner of them. If a carrier, after 
jhe hath brought goods to the place appointed, take them 
away privately, he is guilty of felony; for the poffeffion 
which he received from the owner being determined, his 
¿fecond taking js in all refpeéts the fame as if he were a 
meer Stranger. 1 Hawk. P. C. 90. See Larceny, Sc. 

, By, the 3 Car. 1. c.,1. Carriers are not to travel on 
the Lord’s Day. ; 

By the -Statz. 3 W.& M. c. 12. The juftices are to 
paflefs the price of land carriage of goods to be brought 
into, any place within their jurifdiction, by any common’ 
Carrier, who is not to take more under the penalty of 5 /. 

And by the Stat. 21 Geo. 2. c. 28. A carrier is not to 


„than is fettled by the juftices for the carrying goods; from 
„London to fuch a place, under the fame penalty. i 

Stat. 24 Geo. 2. c. 8. Jeg. g. Commiffioners for re-|} 
egulating navigation of the river Thames to rate the price 
of water carriage. 

‘Stat. 3o Geo. 2. €. 22. fe. 3. Juftices of the city of 
-London to affefs the rates of carrying goods between Lon- 
don and Weftminfter. i 

Carriers and waggoners are to write or paint on their 
_Waggons or carts their names and places of abode, See 
Cart, Highways. 

Carriages how drawn, Sc. Vide Carts, Waggons. 

Cart-bote, The Saxon word bote, is of the fame figni- 
fication with the French word e¢ffovers, and cart-bote is 
wood, to be employed in making and repairing inftru- 
„ments of hufbandry. Black. Com. 2 V. 35. | 

Watts. By the Srat. 2 W. & M. Stat. 2. c. 8. §. 19. 


„for the carriage of any thing fromand to any place where 
the ftreets are paved,. within the bills of mortality, Gc. 
_dhall contain fix inches in the felly, not be fhod. with 
_iron, nor be drawn with above two horfes, under the pe- 
onalty of 4os. By the Stat. 18 Geo. 2. c. 33. ‘They may 
-be.drawn with three horfes and not more, and the wheels 
: being of fix inches breadth, when worn may be fhod with 
-aron, if the iron be of the full breadth of fix inches, 
made flat, and not fet on with rofe headed nails; and no 
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Catel, or Cate, (cafellum) Is well known to be a 
‘fortrefs in a town; and with us fs a principal manfion of 
a nobleman. In the time of H. 2. there were in England 
1115 caftles; and every caftle contained a manor: but 
during the civil wars in this kingdom thefe caftles were 
demolifhed, fo that generally there is only the ruins or 
remains of them at this day. 2 Inf. 31. 

Cafkellain, (cafellanus) The lord, owner, or captain 
of a caftle, and fometimes the conftable of a fortified 
houfe. Bra&. lib. 5. tra&. 2. cap. 16. 3 Ed. 1. cap.7. 
It hath Hkewife been taken for him that hath the cuftody 
of one of the king’s manfion-houfes, called by the Lom- 
bards curtes, in Englith courts; though they are not caftles 
or places of defence. 2 Inf. 31. And Manwood, in his 
Foreft Laws, fays there is an officer of the foreft called 
caftellanus. 

Caficllarium, Cafkellarii, The precin& or jurifdiétion 
of a caitle. — Et unum toftum juxta caftellarium. Mon. 
Angl. tom. 2. f. 402. . 

Caftelio:um Dperatio. Caftle-work, or fervice and 
labour done by inferior tenants, for the building and up- 

“holding of caftles of defence; toward which fome gave 
their perfonal affiftance, and others paid their contribu- 
tion. This was one of the three neceflary charges, to 
which all lands among our Saxon anceftors were exprefly 
fubje&t.---Liberi ab omni fervitio, excepta trinoda neceffitate ; 
pontis © arcis conftruione, F expeditione contra hoftem.— 
And after the conqueft an immunity from this burden 
was fometimes granted. As King Hen. II. granted to the 
tenants within the honour of Walling ford --- Ut fint quieti 
“de operationibus caftellorum: Paroch. Antiq. pag. 114. 
It was unlawful to build any caftle without leave of the 
king, which was called cafellatio: bec mittant hominem in 
mifericordia regis, viz. Infradio pacis, infidélitatis & pro- 
ditio, defpeđtus de eo, caftellatio fine licentia. Du Frefne. 

Caftigatozp for folds. A woman, indiĉted for be- 

` ing a common fcold, if convicted, fhall be fentenced to be 
‘placed on a certain engine of correction, called the tre- 
` bucket, caftigatory, or cucking ftool, which in the Saxon 
language fignifies the fcolding ftool; though now it is 
frequently corrupted into ducking ftool, becaufe the refi- 
- due of the judgmentis, that, when fhe is fo placed therein, 
fhe fhall be plunged in the water for her punifhment. 
3 Inf. 219. Black. Com. 4 V. 169. Though this pu- 
nifhment is now difufed, the editor (7. M.) remembers 
to have feen the remains of one, on the eftate of a relation 
of his in Warawick/bire, confifting of a long beam, or 
rafter, moving on a fulcrum,’ and extending to the centre 
of a large pond, on which end the ftool ufed to be 
placed. 

Cafle-wward, (caflegardum, vel wardum caffri) An 
jmpofition laid upon fuch perfons as dwell within a certain 

- compafs of any caftle, towards the maintenance of fuch as 
watch and ward the caftle. Magna Charta, cap. 19, 20. 
32 Hen. 8. cap. 48. It is fometimes ufed for the circuit 
itfelf which is inhabited by,thofe that are fubjeét to this 

‘fervice. Caftle guard rents were paid by perfons dwelling 
within the liberty of any caftle, for the maintaining of 
watch and ward within the fame. Stat. 22 & 23 Gar. 2. 
IEY N E Be ; 

Cafker, and Chefker: The names of places ending in 
thefe words are derived from the Lat. caffrum; for this 
termination at the end was’ given by the Romans to thofe 
places where they built caftles. 

Caftration, The offence of mayhem by cafration, is, 
according to all our old writers, felony: and this, altho’ 
the mayhem was committed upon the higheft provocation. 
Bra&. fo. 144. 3 Inf. 62. Black. Com. 4 V. 206. 

Catual Ejeftoz, In ejeftment, a nominal defendant, 
and who continues fuch until appearance by or for the te- 
nant in poffeffion. Vide Black. Com. 3 V. 202. ° 

. Cafu Confimili, Is a writ of entry, granted where 
` tenant by the curtefy, or tenant for life, aliens in fee or 

in tail, or for another’s life; and is brought by him in re- 
verfion againft the party to whom fuch tenant fo aliens to 
his prejudice, and in the tenant’s life-time. It takes its 
name from.this ; that the clerks of the Chancery did, by 
their common affent, frame it to the /kene/s of the writ 
called in cafu-provife, according to the authority given 
them by the Stat. Weffm. 2. cap. 24. which ftatute, as 


often as there happens a new cafe in Chancery fomething 








` the bifhop by the inferior clergy, ix argumentum fubjeHio- — 
“82. 


-them again alive, until he hath fed them five weeks in h 
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like a former, yet not fpecially fitted by any writ, au- 
thorifes them to frame a new form anfwerable to the new 
cafe, and as /ike the former as they may. 7 Rep. 4. 
See Fitz. Nat. Br. fo. 206. 
Tafu Provito, A writ of entry given by the ftatute 
of Gloucefier, cap. 7. where a tenant in dower.aliens in fee, 
or for life, ec. and lies for him in reverfion againit the 
alienee. Fitz, N. B. 205. This writ, and the writ of 
cafu confimili, fappofes the tenant to have aliened in fee, 
though it. be for life only: and a cafu provifo may be 
without making any title in it, where a leafe is made by 4 
the demandant himfelf to the tenant that doth alien; but 
if an anceftor leafe for life, and the tenant alien in fee, — 
Se, the heir in reverfion muft have this writ with the 
title included therein. F. N. B. 206, 207. 
Cafus Dmiffus, Is where any particular thing is 
ei out of, and not provided againit by a ftatute, 
Ce 
C@atals, Catalla, Goods and chattels. See Chattels. 
Catallis captis nomine Dikriitionis, Is a writ that’ 
lies where a houfe is within a borough, for rent going out 
of the fame; and warrants the taking of doors, windows, __ 
&c. by way of diftrefs for the rent. Old Nat. Br. 66. 
Catallis Beddendis, A writ which lieth where goods 
being delivered to any man to keep till a certain day, are 
not upon demand delivered at the day.. It may be other- 
wife called a writ of detinue: and is anfwerable to a&io de- 
pofiti in the Civil law. See Reg. Orig. 139. and Old Nat. 
Br, 63. ~~ ae 
Catapulta, A warlike engine to fhoot darts: but’tis 
rather taken for a crofs bow. Edmundus Willoughby 
tenet unum meffuagium © Jex bovatas terre in Carleton ut © 
de manerio de Shelford per fervitium unius catapulte per an- 
num pro omni Jfervitio. Lib. Schedul. de Term. Mich. — 
14 H. 4. Notr. fol. 210. bp 
Catafcopus, This word fignifies an archdeacon 
Herefordenfis ecclefiæ catafcopus. Du Cange. ae 
Catchland, In Norfolk there are fome grounds which — 
it is not known to what parith they certainly belong, fo — 
that the minifter who firit feizes the tithes, does by that — 
right of pre-occupation enjoy them for that year: and — 
the land of this dubious nature is there called catchland, — 
from this cuftom of feizing the tithes. Coavel. ae 
Catchpole, (quafi one that catches by the poll.) See 
Cachepollus. Sheriffs officers are commonly fo called. ~ 
Cathedral, (ecclefia cathedralis) Is the church of the — 
bifhop, and head of the diocefe: wherein the fervice ofthe _ 
church is performed with great ceremony. Statutes ufed — 
in the government of cathedral and collegiate churches 
fince the reftauration, &¢. to be good and valid: but her 
majefty might alter, or make new ftatutes for the fettling 
the vifitation of them. Stat. 6 Ann. cap. 21. 0 C ARE 
Cathedzatick, (cathedraticum) Is a fum of zs. paidto 
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nis ES ob honorem cathedre. Hift. Procurat, && Synodals,p. 

Catzurus, A hunting horfe. — Willielmus Fitz Alan 
dat regi duss bonos catzuros, pro habendis duabus feriis apud 
Norton. Tenures, pag. 68. Vide Chacurus. e 

Cattle, Shall be bought in open ‘fair or market, and 
not fold again in the fame market, on pain of forfeiture. — 
3 & 4 Ed. 6. c. 19. None may buy any cattle, and fell — 


own ground, or where he hath common, upon pi 
forfeit double the value, by Stat. 5 & 6 Ed. 6. & 
Farmers, graziers, &c. may not have or keep above 2 
fheep, accounting 120 to the hundred, on pain of 35. 
for every fheep: and he that keeps. above 120 fheep 
20 beafts upon any pafture ground proper for milch k 
and not commonable, fhall yearly for every 60 fheep 
10 cattle keep one milch cow, and bring up one 
êe. under the penalty of 20s., Stat. 25 H. 8. c 
2 & 3 P.&M. ¢.3. No cattle may be imported, 
or alive, but fhall be liable to forfeiture: but ho 
cows, fwine, &c. may be tranfported, paying the dt 
18 Car. 2. cap. 2. 22 Car.z. cap. 13. Factors 
nat buy cattle, other than fwine or calves, within 
miles of Lendon, under penalties; and drovers of ca 
are to be licenfed by juftices of peace, Ge. 22 & 


- 
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Car. 2. 6.19. Ma Fac. 2. «17... The ftealing of fheep, 
or any other cattle, or wilfully killing them, with in- 
tent to fteal their carcafes, is felony by 14 Geo. 2. c. 6. 
See 15 Geo. 2. c. 34 

- His majeity, to make regulations for preventing the 
fpreading of the diftemper among the cattle, 19 Geo. 2 


ae 


Ce e T 2 t\ Condo 24(Ge0. 25, co Z 3s). (24 (60, 2... 
Pasa gi Gean 2. rc. 31... 200Ge0. 2.56. 340: 27.Geo. 2. 
ig mba A E 2) C08. 2 30. CEOs: 2. | Cr .28..<F,.30 


Geo. 2. ¢. 20. 
_ Tanners to give notice to the officer before they bring 
in raw hides. 22 Geo. 2. c. 46. 
' His majefty impowered to prevent the killing of cow 
calves, 22 Geo. 2. c. 46. 

Regulations for the felling and driving cattle, 22 Geo. 2. 
c. 46. EF, 30 Geo. 2. c: 20. 

Salefman, broker, or factor, not to buy cattle on his 
own account, 31 Geo. 2. C. 40. 

Allowance of free importation of cattle from Ireland, 
32 Geo. 2. c. 11, See ides, 


See farther on this fubje& 21 H. 8. c. 8. 24H. 8. 
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` Table to Statutes, tit. Cattle, Sheep, &c. 

By Stat. 22 & 23 Car. 2. c. 7. Malicioufly, unlaw- 
fully, and willingly to kill any horfes, theep, or other 
cattle in the night-time, is felony; but the felon may 
make his election to be tranfported for feven years. 

Wauda terre, A land’s end, or the bottom of a ridge 
in arable land. Cartul, Abbat. Glafton. fol. 117. 

Caveat, Is a kind of procefs in the /piritual court to 
ftop the inftitution of a clerk to a benefice, or probate of a 
will, &c. When a caveat is entered again{t an inftitu- 
tion, if the bifhop afterwards inftitutes a clerk, it is void ; 
the caveat being a /uperfedeas : but a caveat has been ad- 
judged void when entered in the life-time of the incum- 
bent. - A caveat entered againf{t a will ftands in force for 


`- three months; and this is for the caution of the ordinary, 


that he do no wrong: though ’tis faid the temporal 
courts do not regard thefe forts of caveats. 1 Rol. Rep. 
191. 1 Nel ue 416, 417. Vide Black. Com. 3V.98, 
246. 
Cabers, Offenders relating to the mines in Derby/fire, 
- who are punifhable in the derghmote, or miners court. 

Caulccis, anno 6 H. 6. cap. 5. Ways pitched with 

flint, or other ftones. See Calcetum. 
_ Caurfines, (Caurfini) Were Italians that came into 
England about the year 1235, terming themfelves the 
_ popes merchants, but driving no other trade than letting out 
money ; and having great banks in England, they differed 
little from Fews, fave (as hiftory fays) that they were 
rather more mercilefs to their debtors. Some will have 
them called Caurfines, quafi, caufa urfini, bearifh and cruel 
in their caufes; others Courfini, or Corfini, as coming 
from the ifle of Corfca: but Cowel fays, they have their 
name from Caorfium, Caorfi, a town in Lombardy, where 
they firft practifed their arts of ufury and extortion; from 
whence f{preading themfelves, they carried their curfed 
trade through moft parts of Europe, and were a common 
plague to every nation where they came. The then bi- 
thop of London excommunicated them: and King Hen. 3, 
banithed them from this kingdom in the year 1240. 
But being the pope’s folicitors and money-changers, they 
were permitted to return in the year 1250; though in a 
` very thort time after, they were driven out of the king- 
dom again for their intolerable exactions, Mat. Parif. 
403. 

Taufa Matrimonii pzelocuti, Is a writ which lies 
where a woman gives land to a man in fec-fimple, &c. 
to the intent he fhould marry her, and he refufeth to do it 
dn any reafonable time, being thereunto required. Reg. 
Orig. 66. If a woman makes a feoffment to a ftranger 
of land in fee, to the intent to infeoff her, and one who 
fall be her hufband ; if the marriage fhall not take effect, 
fhe fhall have the writ of caufa matrimonii prelocuti, again{t 
the ftranger, notwithftanding the deed of feoffment be ab- 

folute. New Nat. Br. 456. A woman infeofféd a man 
„upon condition that he fhould take her to wife, and he had 


` a wife at the time of the feoffment; and afterwards the 
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woman, -for not performing the conditicn, entered-again 
into the land, and her entry was adjudged lawful, though 
upon a fecond feoffee. 
hufband and wife may fue the writ cau/a matrimonii prelo- 
cuti againftanother who ought to have married her: but 
if a man give lands to a woman to the intent to marry 
him, although the woman will not marry him, &c. he 
fhall not have his remedy by writ caufa matrimonii prælo- 
cuti. 


Lib. Aff, anno 40 Ed. 3. ‘he 


New Nat. Br. 455... 
Waulam nobis fignitices, A writ directed to a mayor 


of a town, (Jc. who was by the king’s writ commanded 
to give feifin of lands to the king’s grantee, on his-delay- 
ing to do it, requiring him to thew caufe why he fo de- 
lays the performance of his duty. 


4. Rep. 


Caufes and Effets, In moft cafes the law hath re- 


{pect to the cau/e, or beginning of a thing, as the princi- 
pal part on which all other things are founded: and herein 
the next, and not the remote caufe is moft looked upon, 
except jt be in covinous and criminal things: and 
therefore that which is not good at firft will not be 
fo afterwards; for fuch as is the caufe, fuch is the ef- 
fect. Plowd. 208, 268. 
make a will, and publith it, and after die of full age, or 
fole, the will is of no force, by reafon of the original 
caufe of infancy and coverture. 
diftrains his tenant for rent before due, the tenant may 
juftify to make refcous, the lord having no juft caufe to 
diftrain. 
ftatute by dure/s, Sc. he may have an audita querela to 
avoid it. 
effect or thing will ceafe. 


If an infant or feme covert 


Finch 12. A lord 


Co. Lit. 106. And if a man acknowledge a 


Fitz. Abr. 104. Where the caufe ceafeth, the 
1 Co. Inf. 13. ' 
Cautione admittenda, Is a writ that lies againft a bi- 


fhop, who holds an excommunicated perfon in prifon for 
contempt, notwith{tanding he offers fufficient caution or 
fecurity to obey the orders and commandment of holy 
church for the future. 
excommunicated, and taken by a writ of fignifravit, and 
after offers caution to the bifhop to obey the church, and 
the bifhop refufeth it; the party may fue out this writ to 
the fheriff to go againft the bifhop, and to warn him to 
take caution, &c. 
fheriff will deliver him by that writ, the bifhop may pur- 

chafe another writ, directed to the fheriff reciting the cafe, 

and in the end thereof; Tbj precipimus, quod ipfum A. Bs 

a prifona predic. nifi inipræfentia tua cautionem pignorat. , 
ad minus eidem epift. de Jatisfaciend, obtulerit, nullatenus de- 

liberes abfque mandato nofiro, feu ipfius epifcopi in hac: parte 

Jpeciali, Je. 
is to certify the fame into the Chancery, and thereupon the 
party fhall have a writ unto the fheriff to deliver him. 
New Nat. Br. 142. 


Reg. Orig. 66. And if a man be 


But if he ftand in doubt whether the 


When the bifhop hath taken caution, he 


Vide this fubjeé fully treated of in 
Britifh Liberties. 


Ceapgilde, A word derived from the Sax. céap, figni- 
fying pecus, cattle ; and gild, i. e. Jolutio; and hence it 


is folutio pecudis: from this Saxon word gild, ‘tis very 


probable, we have our Exglifh word yield; as yield, or 
pay. Convel. $ 
Celer Weiti, Is the top, head, or tefter of a bed.—— 


Dedit ad cameram prioris unum leum. cum celere J curte- 


nis blodei Coloris. Hiit. Elien. apud Whartoni Angl. Sac. 
par. 1. p. 673. 

@elleratius, The butler in a monaftery: in the uni- 
verfities they are fometimes‘called manci} le, and fometimes 
caterer, and fteward. ons e 

Cendulæ, Small pieces of wood laid in form of tiles, 
to cover the roof of a houfe. —— Mandatum ad cendulas 
Eg latias noftras cariandas de parco ad domus reficiendas, Pat. 
A. FACT. (ZenPe Te, 1.. 10. 

Cenegild, This is an expiatory mul&, paid by one 
who. killed another, to the kindred of the deceafed. 
Spelm. : 

C@enellz, Acorns, from the oak, in our old writings, 
pelona cenellarum, is put for the pannage of hogs, or run- 
ning of fwine, to feed on acorns. A 

Wenninga, Was notice given by the buyer to the fel- 
ler, that the thing fold was claimed by another, that he 
might appear and juftify the fale: it is mentioned in the 
laws of Athelftan apud Brompton, cap. 4. 

Cenfaría, A farm, or houfe and land, let ad cenfum 
ata flanding rent: it comes from the Fr. cenfey which 


3 fignifies 


fignifies 2 farm. — Henricus Sturmy tenet maneria in com. 
Wilts, per fervitium cuyftodiendi ballivam totius forefte de 
Savernake & cenfariam, guæ vocatur la ferme in forefta 
predida. Temp. Ed. 3. Tenures, p. 88. 
Cenlarii, Farmers——Jdi funt nunc 14 cenfarii, þa- 
_ bentes Jeptem carucatas. Blount. 

@eniuates, A fpecies or clafs of the oblati, or volun- 
tary flaves of churches or monafteries, 7. e. thofe, who to 
procure the prote¢tion of the church, bound themfelves to 
pay an annual tax or quit-rent out of their eftates to a 
church or monaftery. Befides this, they fometimes en- 
gaged to perform certain fervices. Robert. Hif. Emp: 
C.V. 1 V: 271, 2. Potgiefzrus de Statu Servorum, lib. 
1. cape 1e fed. 6; 7. 

Cenfure, A .cuftom called hy this name (from the 


Lat. cenfus, which has been expounded to be a kind of 


perfonal money, paid for every poll) obferved in divers 
manors in Cornwall and Devon, where all perfons refiding 
therein above the age of fixteen are cited to fwear fealty 
to the lord, and to pay 11d. per poll, and 1d. per ann. 
éver after; and'thefe thus fworn are called cenjfers. 
Item erat quedam cufluma que vocatur cenfure proveniens de 
illis qui manent in burgo de Leftreythiel. Survey of the 
Duchy of Cornwall. ; 

Centenarti, Were petty judges under fheriffs of coun- 
ties, that had rule of an /undred, and judged fmaller mat- 
ters among them. 1 Vent. 211. 

There were inferior judges, fo called in France: in 
the reign of Charles the Bald the highways were fo 
much infefted by banditti, whofe atts of violence were be- 

“come fo common, that by many they were fcarce confi- 
dered as criminal, for which reafon thefe inferior judges, 
called centenarii, were required to take an oath, that they 
would neither commit any robbery themfelves, nor pro- 
teat fuch as were guilty of that crime. Robert. Hift. Emp. 
Charles V. 1 V. 329. Cap:tal. edit. Balur. Vol. 2. p. 
63, 68. See alfo Black. Com. 1 V. 115. 

Ceolta, A large fhip. The word is mentioned in 
Malmesbury. -Lib. 1. c. i. 

Cipi Corpus, Is a return made by the fheriff, upon 
a capias, or other procefs to the like purpofe, that he hath 
taken the body of the party. F.N. B. 26. 

Ceppagiuim, The fumps or- roots of trees which re- 
main in the ground after the trees. are felled. Qui 
foreftarii ceperint coopertiones, ceppagia & e/chaetas quer- 
cuum five aliarum arborum, ce. Fleta, lib. 2. cap. 41. 

Ceragium, Cerage, a payment to find candles in the 
church. Matt. Paris. See Waxfcot. 

Certainty, Is a plain, clear, and diftin® fetting down 
of things, fo that they. may be underftood. ` 5 Rep. 121. 
A convenient certainty is required in writs, declarations, 
pleadings, &c. But if a writ. abate for want of it, the 
plaintiff may have another writ: ’tis otherwife if a deed 
become void by incertainty, the party may not‘have a new 
deed at his pleafure. 11 Rep. 25,121. Dyer 84. ‘That 
has certainty enough, that may be made certain: but 
not like what is certain of itfelf. 4 Rep. 97. See Lacer- 
tainty. 

In actions that affirm property in the plaintiff, certainty 
is more neceffary than in others, yet after verdict the 
courts have difpenfed with the certainty formerly necef- 
fary. Rep. Temp. Hardwicke, per. Annaly, Franklin and 
Reeves 118, 119. 

Certificando de recognitione Stapulz, Is a writ 
commanding the mayor of the ftaple to certify to the lord 
chancellor a ftatute ftaple taken before him, where the 
party himfelf detains it, and refufeth to bring in the fame. 
Reg. Orig. 152. There is the like writ to certify a ftatute- 
merchant; and in divers other cafes. Ibid. 148,151, Se. 

Certificate, Is awriting made in any court to give no- 
tice to’ another court of any.thing done therein, which is 
ufually by way of tranfcript, &e. And fometimes it is 
made by an officer of the fame court, where matters are 

referred to him, or a rule of court is obtained for it, con- 
taining the tenor and effect of what is done. The clerks 
of the crown, affize and peace, are to make certificates into 
"B. R. of the tenor of indictments, convictions, Jc. under 
penalties, by the Stat. 34 & 35 Hen. 8. c. 14.. 3W.& 
Ac, O; 

A age of Nifi prius cannot certify for cofts out of 
sourt, Fordv. Parr & al’. Wilf. par. 2. fo. zi. See 
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Tab. to Statutes, tit. Certificate. As to certificate for 
cofts, vide Black. Com. 3 V. 214. Into Chancery, ib. 
453. Of Bankrupt, id. 2V. 482. Of Poor, id. 1 V. 
364. and Trial by Certificate, id. 3 V. 333. 

Certification of Afife of ovel Difin, (certifica- 
tio alffe nove diffifine, ce.) Is a writ granted for the 
re-examining of a matter pafled by affife before juftices: 
and this is ufed where a man appearing by his bailiff toan 
affife brought by another hath loft the day; and having 
fomething more to plead for himfelf, which the bailiff dic 
not, or might not plead for him, defires a farther examina- 
tion of the caufe, either before the fame juftices, or others, 
and obtains letters patent to them to that effeét ; where- 
upon he brings a writ to the fheriff to call both the party 
for whom the aflife paffed, and the jury that was impa- 
nelled on the fame, before the faid juftices at a certain day 
and place, when the fame is to be examined: and it is — 
called a certificate, becaufe therein mention is made to the 
fheriff, that upon the party’s complaint of the defective 
examination, as to the aflife paffed, the king, hath dire&ted 
his letters patent to the juftices for the better certifying of 
themfelves, whether all points of the faid aflife were duly 
examined. Reg. Orig. 200. F. N. B. 181. Bradcion, 
ib. 4. 6.13. Horn s Mirt, lib. 3. 

Certiozati, A writ iffuing out of the Chancery to an 
inferior court, to call up the records of a caufe there de- 
pending, that juftice may bé done therein, upon complaint 
that the party who feeks the faid writ hath received hard 
ufage, or is not like to have an indifferent trial in the faid 
court. Fitz. N. B. fol, 242, A certiorari iflues fome- 
times out of Chancery, and fometimes out of the ing 
Bench, and lies. where the king would be certified of a _ 
record, in any court of record; and the king may fend — 
fuch writ to any of the faid courts, to certify fuch 
record before him 7z Banco, or in the Chancery, or before 
fuch other juftices, where he pleafés to have the fame cers 
aned. PSN. Be TAS. ; 3 
This writ is either returnable in the King’s Bench, and 
then hath thefe words, zobis mittatis; or in the Common 
Bench, and then has jufticiariis noftris de banco; or in the 
Chancery, and then hath iz Cancellaria nofira, &e. : 

Certiorari lies to the courts of Wales; and the cinque 
ports, counties palatine, fc. 2.Hawk, P. C. 287, In- — 
di&mens from inferior courts, and proceedings of the 
quarter-feffions of the peace, 7c. may be removed int 
B. R. by certiorari: and ’tis faid a certiorari to remove 
an indiétment is good, although it bear date before the 
taking thereof: but on a certiorari the very record muft 
be returned, and nota tranfeript of it; for if fo, then the 
record will ftill remain in the inferior court. 2 Lill. 253 
In B. R. the very record itfelf of indi€tments is removed 
by certiorari; but ufually in Chancery, if a certiorari be 
returnable there, it removes only the tenor of the record, 
and therefore if it be fent from thence into the King’s 
Bench, they cannot proceed either to judgment or execu- 
tion, becaufe they have but fuch tenor of the record 
before them. 2 Hales Hif. P. C. 215. A 

And although on a kabeas corpus to remove a perfon, — 
the court may bail or difcharge the prifoner: they can 
give no judgment upon the record of the indictment 
againft him, without a certiorari to remove it, but the 
fame ftands in force as it did, and new procefs may ifue — 
upon it: but tis otherwife in ‘civil caufes. Ibid. 211. 
If an indiétment be one, but the offences feveral, where 


four perfons are indiéted together ; a certiorari to remove | 


this indi€tment againft two of them, removes it not as to 
the others, but as to them the record remains below. 2 
Hales Hif. 214. ; "i 

Where a certiorari is by law grantable for an indi&- — 


ment, at the fuit of the king, the court is bound to award 


it, for it is the king’s prerogative to fue in what court 
he pleafes: but it is at the difcretion of the court to grant 
or not, at the prayer of the defendant: and the court 
will not grant it for the removal of an indi&tment before — 
juftices of gaol delivery, without fome fpecial caufe; or 


where there is fo much difficulty in the cafe; thatthe 


judge defires it may be determined in B. R. Ge. Alo 
indiétments of perjury, forgery, or for heinous mifde- 
meanors, the court will not grant a certicrar? to remove 
at the inftance of the defendant. 2Hawk.P.C. 287. 


> 
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Where iffue is joined in the court below, it is a good 
objection againft granting a certiorari: and if a perfon 
‘doth not make ufe of this writ till the jury are fworn, he 
lofes the benefit of it. Mod. Ca. 16. Stat. 43 Eliz. c. 5. 
After conviction, a certiorari may not be had to remove 
an indictment, éc. unlefs there be fpecial caufe ; as if 
the judge below is doubtful what judgment is proper to 
be given, when it may: and afterconviction, &c. it lies 
in fuch cafes where writ of error will notlie. 1 Salk. 149. 
The court on motion in an extraordinary cafe will grant 
a certiorari to remove a judgment given in an inferior 
court; but this is done where the ordinary way of taking 
out execution is hindered in the inferior court. 1 Lidl. 
Abr. 253. 
In.common cafes a certiorari will not lie to remove a 
eaufe out of an inferior court, after verdict. It is never 
fued out after a writ of error, but where diminution is 
alledged : and when the thing in demand does not exceed 
§/. a certiorari fhall not be had, but a writ of error or 
attaint. Szat. 21 Fac. 1. cap. 23. A certiorari is to be 
granted on matter of law only: and in many cafes there 
mutt be a judge’s hand for it. 1 Lill. 252. Certiorari’s 
to remove indictments, &c. are to be figned by a judge: 
and to remove orders, the fat for making out the writ 
muft be figned by fome judge. 1 Salk. 150. 
In vacation time a certiorari may be granted by any of 
the judges of B. R. and fecurity is to be found before it 
is allowed. By ftatute no certiorari is to be granted out 
ef B.R. to remove an indictment before juftices of peace 
at the feffions, before trial, unlefs motion be made in open 
court, and the party indiéted find fecurity by two perfons 
in 20/. each to plead to the indi€&tment in B. R. We. 
And if the defendant profecuting the cértiorari be con- 
victed, the court of B. R. fhall order cofts to the profe- 
cutor of the indi&tment. Srat.5 & 6 W. & M. cap.11. If 
on a certiorari to remove an indiftment the party do not 
find manucaptors in the fum of zo/. to plead to the in- 
di&tment, and try it, according to the ftatute, it is no 
Superfedeas. Mod. Ca. 33. And a procedendo may be 
granted where bail is not put in before a judge, on a cer- 
tierari. 
Tt has been ruled that a certiorari ought not to be granted 
to remove any order of juitices, where an appeal lies to 
the feffions, before the matter is determined on the ap- 
peal. 1 Salk. 147. Yet certiorari lies to juftices of 
peace, &c. even in cafes where they are impowered by 
ftatute finally to hear and determine. 1 Mod. 44. But 
things may not be removed from before juftices of peace, 
which cannot be proceeded in by the court where re- 
moved; as in cafe of refufing to take the oaths, &c. 
which is to be certified and inquired into, according to 
the ftatute. 1 Salk. 145. And where the court which 
awards the certiorari cannot hold plea on the record, there 
but a tenor of the record fhall be certified; for otherwife 
if the record was removed into B. R. as it cannot be fent 
back, there would be a failure of right afterwards. 1 
Daav. Abr. 792. 
B. R. may be {ent after by mittimus into C. B. Ibid. 
789. And a record into B. R. may be certified into 
Chancery, and from thence be fent by mittimus into an in- 
ferior court, where an a&tion of debt is brought in an in- 
ferior court, and the defendant pleads that the plaintif 
hath recovered in B. R. and the plaintiff replies Nul tiel 
record, Fc. “1 Saund. 97, 99. 
If a certiorari be prayed to remove an indi€tment out of 
London or Middlefex, three days notice muft be given the 
other fide, or the certiorari fhall not be granted. Raym. 
74. The court of B. R. will gran ia new certiorari to 
‘affirm a judgment, &¢. Though generally one perfon 
can have but one certiorari. Cre. Fac. 369. Returns of 
certiorari’s are to be under feal: and the perfon to whom a 

_ certiorari is direked may make what return he pleafes, 
and the court will not ftop the filing of it, on affidavit of 
its falfity, except where the publick good requires it: the 
remedy for a falfe return is action on the cafe, at the fuit 
of the party injured; and information, Gc. at the fuit of 
theking. 2 Hawk. P. C. 295. 

A certiorari being once delivered, makes all fubfequent 
proceedings on the record erroneous ; whether the pro- 
ceedings are before cr after its return. It is faid the Lord 
Chancellor, or any judge of the courts of record at 





But, a record fent by certiorari into ` 
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Weftminfter, may bring a record to one another, without 
a certiorari ; but not a judge of an inferior court, &c. 
1 Nelf 417, 418. A certiorari may ‘be had to inferior 
courts; but not to a court fuperior, or that has equal 
jurifdiction, in which cafe day is given to bring in the 
record, &jc. And on a ¢ertiorari to remove a record out - 
of an inferior court, the itile of their court, and power to 
hold plea, and before whom, ought to be fhewn on their 
certificate. Fenk, Cent. 114, 232. If acaufe be removed 
from an inferior court by certiorari, the pledges in the 
court below are not difcharged ; becaufe a defendant may 
bring a certiorari, and thereby the plaintiff may lofe his 
pledges. Skin. Rep. 244, 246. 

Certiorari not granted to remove an indiétment from 


the Old Bailey, unlefs on extraordinary occafions. `- The 


King v. Fergufon, Rep. temp. Hardw. per Annaly, 369. 

A certiorari to remove an order of baftardy fhould be 
applied for in fix months, Rex v. Howlett, Wilf. par. 
ie AA 

EINA upon the excife laws fhall not be fuper- 
feded by certiorari. 12 Car. 2. C. 23. & 24. 

Indi¢tments for the repair of highways, pavements, &c. 
not removable but in fpecial cafes, 137 14 Car. 2. c. 6. 
22 Car.2. 0.12, &3W.&M. c. 12. ° And vide tit. 
Highways. 

A certiorari may be granted to remove an indiétment 
touching the highway, bridges, Gc. on a fuggeltion, & c. 
that the right to repair may come in queftion. 5 W. & 
MM, eT 11. i 

The fecurity to be taken on allowance of a certiorari. 
to remove a conviction of deer-ftealing, 3 W. 8 M. c 
10. Onthe game laws, 49 5W. OM. c 23. OS 
& Ann. c. 14. On the a&t to prevent exceflive gaming, 
12 Geo.2. c. 28. 

No judgment or order to be removed by certiorari, 
without fureties found. 5 Geo. 2. c. 19. 

Certiorari, to remove proceedings of juftices, to be ap- 
plied for within fix calendar months, and upon fix days 
notice to the juitices. 13 Geo. 2. c. 18. 

For the feveral cafes in which a certiorari is not grant- 
able, fee the table to the quarto edition of the Statutes at 
Large. 


Form of a certiorari to certify the record of a judgment: 


EORGE the Third, &c. To the mayor and fheriffs 
G of our city of E. and to every of them, in our court at 
the Guildhall there, greeting: Whereas A.B. hath lately in 
our Jaid court in the faid city, according to the cuftom of the 


Jame court, imj leaded C. D. late of, &c. in an action of debt 


upon demand of thirty pounds; and thereupon in our faid 
court before you, obtained judgment againft the faid C. for 
the recovery of the faid debt: and we being defirous for cer- 
tain reafons, that the faid record fhould by you be certified 
to us, do command you, that you fend under your Jeals the 
record of the faid recovery, with all things touching the fame, 
into our court before us at Weltminiter, on the day, &c. 


plainly and diftinéily, and in as full and ample manner as it 


now remains before you, together with this writ; fo that we 
on the part of the faid A. may be able to proceed to the exe- 
cution of the faid judgment, and do what fhall appear to us 
of right ought to be done. Waitnels, Se. 


Cert-Monep, (quafi certain money) Is head-money,, 
paid yearly by the refiants of feveral manors to the lords 
thereof, for the certain keeping of the leet; and fometimes 
to the hundred: as the manor of Hook, in Dorfer/bire, pays 
cert-money to the hundred of Egerdon. In ancient records 
this is called certum lete. See Common Fine. 

@erbvifarii, The Saxons had a duty called drinclean, 
that is, retributio potus, payable by their tenants; and fuch 
tenants were in Dome/day called cervi/arii, from cervifia, 
ale, theirchiefdrink: though cerqi/arius vulgarly fignifies 
a beer or ale brewer. 

Cerura, A mound, fence, or inclofure. — Willielmus 
de Lucy miles, dedit Thome S. mini/tro domus de Thelesford, 
licentiam domus & portas levare, adificare, DS cum ceruris 
& muris includere, Sc. Cart. priorat, de Thelesford, 
MS. . 
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Ceat Executio, In trefpafs again two perfons, if it 
be tried and found againft oue, and the plaintiff takes his 
execution againft him, the writ will abate as to the other; 
for there ought to be a ceffat executio till it is tried againit 
the other defendant. 10 Ed. 4.11. See Execution, &c. 

Ceffavit, Is a writ that lies in divers cafes, upon this 
general ground, that he againft whom it is brought, hath 
for two years neglected to perform fuch fervice, or to pay 
fuch a rent, as he is tied to by his tenure, and hath not 
upon his lands or tenements fuificient goods or chattels to 
be diftrained. F. N. B. 280. And ifa tenant for years 
of land at a certain rent, fuffers the rent to be behind two 
years, and there is no fuch diftrefs to be had upon the 
land; then the landlord fhall recover the land: but if the 
tenant come into court before judgment given, and ten- 
der the arrearages and damages, and find fecurity that he 
fhall ceafe no more in payment of the rent, then the te- 
nant fhall not lofe his land. Terms de Ley. 

By ftatute, if a fee-farmer ceafe to pay his rent two 
years, the lefflor may have acefavit, and recover the land: 
and in this cafe, the heir of the demandant may maintain 
a ceffavit againit the heir or affign of the tenant. 6£d.1. 
¢ap. 4. But in other cafes, the heir may not bring this 
writ for ceflure in the time of his anceftor: and it lies 
not but for annual fervice, rent, and fuch like; not for 
homage or fealty. If a man ceafe to pay his rent and 
fervices for two years, and inclofe the land, fo as the lord 
cannot diftrain, if he lay not open the gates or hedges of 
the land which make the inclofure, the lord fhall have a 
cefavit, although the tenant hath fufficient cattle upon the 
land to be diftrained for the rent: for the land ought to 
be open, and likewife there fhould be fufficient to diftrain 
for the rent, &c¢. ‘And where’ the tenant fuffereth the 

-land to lie freh, not occupied for two years together, it 
is faid this writ will lie. New Nat. Br. 463, 464. 

The lord fhall have a writ of cefavit againft tenant for 
life, where the remainder is over in fee to another: but 
the donor of an eftate-tail fhall not have a cefavit againt 
the tenant in tail: though if a man make a gift in tail, 
the remainder over in fee to another, or to the heirs of 
the tenant in tail, there the lord of whom the lands are 
holden immediate, fhall have a cefavit againft the tenant 
in tail, becaufe that he is tenant to him, Gc. Ibid. If 
the lord diftrains pending the writ of cefavit againtt his 
tenant, the writ fhall abate: The writ cefavit is direéted 
to the fheriff, To command A.B, that, &c. he render to 
C.D. one mefuage, which he holds by certain fervices, 
and which ought to come to the faid C. by force of the fia- 
tute, &c. becaufe the faid A. in doing thofe Jervices had 
ceafèd two years, &C. 

Ceflavit ve Cantaria, Lies where a man gives land to 
any houfe of religion or parfon, to fay divine fervice, pro- 
vide alms for the poor, tc. If the faid fervices be not 
done in two years, the donor or his heirs fhall have this 
‘writ againft him that holds the land thus given, after fuch 
ceffure. Stat. Weftm.2. cap. 41. 

Cele, Signifies an afzfment or tax, and is mentioned 
in the Stat. 22 Hen.8. cap. 3. Coeff or ceafé, in Ireland, 
is an exaction of victuals, at a certain rate, for foldiers ai 
garrifon. Antiq. Hibernia. 

Ceflion, (cefo) A ceafing, yielding up, or giving over. 
And is when an ecclefiaftical perfon is created bifhop, or a 
parfon of a parfonage takes another benefice, without dif- 
penfation, or otherwife not qualified, &c¢. In both cafes 
their firft benefices are become void, and are in the law 

, faid to be void by ceffon: and to thofe benefices that the 
perfon had who was created bifhop, the king fhall prefent 
for that time, whoever is patron of them; and in the 
other cafe the patron may prefent. Cowel. Not only a 
benefice with cure may be faid to be void by ceflion, 
when the incumbent thereof accepts of another benefice, 
but alfo when fuch incumbent is made a bifhop ; for 
thereby all his ecclefiaftical preferments which he had be- 
fore, whether with, or without cure, are actually void. 
Vaugh. 1g. But it is not the election of any one to be 
a bifhop, and confirmation thereof, that doth void his 
former preferments, until confecration be alfo had: and 
by difpenfation of retainer, a bifhop may retain fome, or 
all of thofe preferments he was intitled to before he was 
bifhop. Dyer 223. The ceffion on promotion of a 
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bifhop, not making an avoidance in the common way, 
and it being by the king’s means that the4ivings are void, 


} whofe prefentation in iuch a cafe is only as it were ‘an 


exchange of one life for another, intitles the king to pre- 
fent to thofe livings, and as he is fupreme patron. Cefion 
makes a living void, without any refignation, depriva- 
tion, €c. Wide Black. Com. 1 V. 392. 

Ceffoz, (Lat.) A loiterer ; but more particularly ufed 
for him who cea/eth, or neglects fo long to perform a duty, 
that he thereby incurs the danger of the law. Old Nat. 
Br. 136. 

Ceffure, or cefer, Is ufed for ceafing, giving over ; or 
departing from. Stat. Wejim. 2. c. 1. 

Ceftui que Trut, Is he who hath a trut in lands or 
tenements, Comunitted to him for the benefit of another. 
Anno 12 Car. 2. cap. 30. And lands of cefui que truft 
may be delivered in execution, where any perfon is feifed 
in ¢ruft for another. 29 Car.2. ¢. 3. And fee 19 H. 7. 
c. 15. 27H, 8. ¢,10. If the pericn intrufted doth not 
perform his ¢ru/ff, he is compeliable in the Chancery, 

Cefkut que Ufe, (Fr. cefui à P ufe de qui) Signifies 
him to whofe x/2 any other man is enteoffed of lands or 
tenements. 1Rep.133. Feoffees to ufes were formerly 
deemed owners of the lands; but now the pofleflionisad~ © 
judged in ceffui que ufe, and without any entry he may 
bring affife, Gc. Stat. 27 Hen.8. c. 10. Cro. Eliz. 46. ; 
See Ufe. 

C efkui que Wie, Is he for whofe life any: lands or te- 
nements are granted. Perk. 97. And if tenant for term 
of another’s life dieth, while cé/lui gue wie is living; now, 
by the Common law, he that tirit entereth, fhall hold the 
land as occupant during fuch other perfon’s life. 1 Inf. 
41, 388. But this is prevented by making leafes for the 
lives-of othérs to the leflees, their heirs or executors, 
during the life of ceflui que wie, He. And the Stat, 29 
Car, 2. cap. 3. charges fuch lands for debt. See Occu- 
pant. a 

Chatea, Is a ftation of game, more extended than a 
park, and lefs than a foret: and is fometimes taken for 
the liberty of chafing or hunting within fuch a diftri&. 
And according to Blount it hath another fignification, 46s) 
the way through which cattle are drove to pafture, com- 
monly called in fome places a drove way; Ut fi quis ome 
nino viam obfruat vel chaceam per quam ingredi Jolet pa 
ture. Bratton, lib. 4. cC. 44. Vide Chafe. Bact 

Chaceare ad lepores, vel vulpes: To hunt hare or fox: “ike 
Licet, (Fc. chaceare ad lepores J vulpes in maneria 
Juo de Donham, Cartular. Abbat. Glafton. MS. 87. 

Chacurus, (from the Fr. chafeur) A horfe for the 
chafe; or rather a hound or dog, a courfer. Rot. 7 
Jokan. 

ere from the Fr. chaufer to heat, whence our hifi: 
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" Chafetwar, An officer in Chancery, that PEN the waw 
for fealing of the writs, and fuch other inftruments as are ™ 
there made to be iffued out: fo in Frapce calefactores Gere) os 
Junt, qui regis literis in Cancellaria ceram imprimunt. 
Corafius. y 

Chafers, Seem to fignify wares or mercb oe Y 
we yet ufe chaffering for buying and felling, though we take 
it to be generally a kind of bartering of one thing for 
another. It is mentioned in the Stat. of jida ee ee 

Chains, (hanging in). By 25 Geo. 2. c, 37. The 
judge before whom a murderer is convicted fhall, in pa 
fing fentence, direét him to be executed on the nextday 
but one, (unlefs the fame fhall be Sunday, and thenon ~ 
the Monday following), and that his body be delivered to — 
the furgeons, to be diffected and anatomized; and that 
the judge may direét his body to be afterwards ees N 
chains, but in no wife to be buried without diffection. — R 
A power is allowed to the judge, upon good and fuficient 
caufe, to refpite the execution, and relax the other re- ` 
ftraints of this act. . Black. Com. 4 V. 202. F 

Chaldon or Chalder of coals, contains A = 
buthels heaped up, according to the bukel fealed for that 
purpofe at Guildhall, London. Stat. 16 & 17 Car, 2, 2. 

Chatking. The merchants of the ftaple require to be 
eafed of divers new impoiitions, as chalking, ironed j. 
wharfage, ‘ec. Roh Parl. ça Ed. 3. ; 

Challenge, aa 


pi 


ap. e 


_be tried jointly. 
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Challenge, Calumnia (from the Fr. chalenger) is ufed 
in the law for an exception to jurors, who are returned to 
país on a trial. And this challenge to jurors is either 
made to the array, or to the poll: to the array is, when 
exception is taken to the whole number impanelled; and 
to the poll is, when fome one cr more are excepted againit, 
as not indifferent.  Céallenge to jurors is alfo divided into 
challenge principal or peremptory; and challenge pur caupe, 
i, e. upon caufe or realon : challenge principal or peremp- 
tory, is that which the law. allows without caufe alledged, 
or further examination ; as a prifoner at the bar, arraigned 
for felony, may challenge peremptorily the number allowed 
him by law, one after another, -alledging no caufe, but 
his own diflike, and they fhall be put off, and new taken 


` in their places: but yet there is a difference between 


challenge principal, and challenge peremptory ; this being 
ufed only in matters criminal, and barely without caufe 
alledged ; whereas that is in civil actions for the moft 
part, and by afligning fome fuch caufe of exception, as 
being found true the law allows. Staundf. P. C. 124, 
157. Lamb. Eiren. lib, 4. cap. 14. In treafon, and 
petit treafon, the number of thirty-five jurors may be pe- 
remptorily challenged, without fhewing any caufe, in fa- 
vour of life; and in murder and felony, twenty: and 
more may be challenged fhewing caufe. 1 Infi. 155. 
22 H.8. c 146 1 Po M. capoto. 

A perfon indicted of treafon may challenge shirty-five 
of thofe returned on the panel of jurors to try him, with- 
out caufe fhewn ; and if two or more are to be tried, they 
may challenge fo many each, but then they are to be tried 
fingly, or all may challenge that number in the whole, and 
3 Salk. 81. “By Stat. 3 Hens 7. ce. 14. 
In treafon for compailing to kill the King, Sc. no chal- 
lenge hall be allowed, but for malice. If a prifoner thal- 
lenge peremptorily more than allowed, he is to be dealt 
with as one ftanding mute, Gc. And fome ftatutes 
which take away the benefit of clergy from felons, exclude 
thofe their clergy who peremptorily challenge more than 
taventy, whereby they are liable to judgment of death. 2 
Hawk. P. C. 414.) Vide 22 Ho8. c. 14.0 28-0. 8.0601: 
PBA Ot. $a tres x6 4K M. eg But if 
the offender be within the benefit of the clergy, the chal- 
lenge fhall be over-ruled, and the party put upon his 
trial. 

The King cannot challenge peremptorily in murder, Se. 
without fhewing caufe.. Moor 595. And by Svat. 33 
Ed. 1. St. 4. if thofe who profecute for the King chal- 
lenge a juror, they fhall aflign the caufe; and if they 
alledge not a good caufe, the inqueft fhall be taken. All 


peremptory challenges are to be taken by the party him- 


felf ; and where there are divers challenges, they mutt 
be taken all at once. But there can be no challenge till 
the jury is full; and then the array is to be challenged 
before one of them is fworn. Hob. 235. Where the 
King is party, if the other fide challenge a juror above the 
number allowed by law, he ought to fhew the caufe of his 
challenge immediately. 1 Bult. 191. A defendant fhall 


` fhew ali caufes of challenge, before the King fhall thew 


any. 2 Hawk. 413. And the King ought not to fhew 
his caufe of challenge before all the jurors are called over ; 
for if there are enough befides thofe challenged, there 
will be no occafion to fhew any caufe why he challenged 
the reft: but if there are not enough, then he muft fhew 
the caufe of his challenge. Raym. 473. 

There may be a principal caufe of challenge to the ar- 
tay, and a challenge to the favour: a principal caufe of 


~ challenge is in re{peét of partiality or default of the fhe- 


riff, c. and not in refpect of the perfons returned; and 
this partiality in the fheriff, may be by reafon of kindred, 
or affinity to the plaintiff or defendant; or if one of the 


_ jury is returned at the nomination of the plaintiff or de- 


fendant; if a knight be not returned, when a peer is par- 
a OS Tn?) 1565-457. 

. Challenge to the favour is where the plaintiff or defend- 
ant is tenant to the fheriff, or if the fheriff’s fon hath mar- 
ried the daughter of the .party, &c. and is alfo when 
either party cannot take any principal challenge, but 
fheweth caufe of favour ; and caufes of favour are infinite. 


But where the King is party, one fhall not challenge the 


array for favour, though the King may do it. 


| turned: by the proper officer, Ege: 
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Infl. 592. Where challenge is to the favour, by réafon 
of kindred to the fheriff, you muft fhew how kin, and 
then the challenge is good. 1 Nel/. Abr. 423. If one of 
the parties is of affinity to a juror, the juror hath mar- 
ried the plaintiff’s daughter, &c, If a juror hath given 
a verdict before in the caufe, matter or title; if one la- 
bours a juror to give his verdiét ; if after he is returned, 
a juror eats and drinks at the charge. of either party; if 
the plaintiff, Gc. be his makter, or the juror hath any 
intereft in the thing demanded, Gc. thefe are challenges 
to the favour. 2 Rol. Abr. 636. Hob. 294. 

If the juror is convicted and attainted of treafon, fe- 
lony, perjury, adjudged to the pillory, or other punifh- 
ment, whereby he becomes infamous, or is outlawed; or 
excommunicate ; thefe are all principal challenges : but in 
thefe cafes and others, he that challengeth, is to fhew the 
record, if he will’ have it take place-as a principal chal- 
lenge ; otherwife he mult conclude to the favour, unlefs it 
bea record of the fame court. 1 Inf. 157. A perfon 
under profecution for any crime, may ‘before indicted, 
challenge any of the’ grand jury, as being outlawed, Ge. 
or returned at the inftance of the profecutor, or not re- 
2 Hawk, P. C. 215. 

As a peer ought not to be fworn’on juries, he may be 
challenged: but a peer of the realm tried for treafon or 
felony, fhall not challenge any of his peers. Trials per 
pais 130. A juror may be challenged for defect, as well 
as for any crime; as defect of birth, where he is an alien 
born; of age, becaufe a minor; or of eftate, for want 
of ten pounds per annum freehold, fc. in the fame county, 
or a talefman five pounds.a year, by Srat. 4 & 5 W.& 
M: ¢. 24. In corporation towns freemen’ worth forty 
pounds in goods; are qualified to be jurors for trying 
of felonies. Stat. 23 Hen. 8. c. 13. Bút on trials in Lon- 
don for high treafon, every juror ought to have fuch 
freehold, &c. as is required by 4 & 5 W.& M. c 24. 
And common jurors there, are to have lands or goods of 
one hundred ‘pounds value, &¥c. by Stat. 3 Geo. 2. c. 25. 
§. 19. A principal challenge, being found true, is fuffi- 
cient without leaving it to triers: but if fome of a jury 
are challenged for favour, they fhall be tried by the reft 
of the jury, whether indifferent. 1 Inf. 158. . And 
where a challenge is made to the array, the court appoint 
two triers, who are {worn, and then the caufe of favour 
is fhewed to them, which may be called the iffue they 
are to try ; and if ’tis proved, then they give their verdict 
that they are not indifferently impanelled; and this is 
entered of record: but if the favour is not proved, then 
they fay that the jury was indifferently impanelled, and 
fo the trial goes on, without making any entry of the 
matter. 1 Bulf. 114. 

If one take a principal challenge againft a juror, he 
cannot afterwards challenge that juror for favour, and wave 
his former challenge: but a challenge may be made to the 
polls, after made to the array. Wood 592. A new jury 
is to be impanelled by the coroner, where the array is 
quathed for partiality, &¢. of the fheriff. If there 
be caufe of challenge againft the fheriff, the procefs is to 
be direéted to the coroners; and if there is caufe of chal- 
lenge againft them, the court will appoint certain elifors, 
againit whofe return no challenge can be taken to the 
array, though it may be to the polls. Yrials per pais 15. 

If a plaintiff cr defendant have action of battery, &c. 
againft the fheriff, or the fheriff againft them, it is caufe 
of challenge: and if either of the parties have action of 
debt againit the fheriff; or if the fheriff hath any parcel 
of land depending on the fame title as the parties; or 
if he, or his bailiffs who returned the jury, be under the 
diftrefs of either party, &c. Thefe are good caufes of 
challenge. Ibid. 154. Where one of the jurors hath a 
fuit at law depending with the plaintiff, ’tis good chal- 
lenge. Stile'129. An ation depending betwixt either 
of the parties and a juror, implying malice, is caufe of 
challenge: and a juror may be challenged for holding 
lands by the fame title as the defendant. 2 Leon. 40. If 
a perfon owes fuit of court, &c. to a lord of a hundred 
who is plaintiff, it is a principal challenge, as he is within 
the diftrefs of the plaintiff. Dyer 176. But itis faid to 
be no challenge that a perfon is in debt to either party. 


Wood's\1 Nelf. Abr. 426. A juror returned by a wrong name, 


may 
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may be challenged and withdrawn, fo that the jury fha% 
not be taken; yet a tales may be granted. 1 Lill. Abr. 
260. And if a juror declares the right of either of the 
parties, êc.. it is caufe of challenge : though it hath 
been ruled that it is not fufficient caufe of challenge, that 
a juror delivered his epinion touching the title of the 
land in queftion ; becaufe his opinion may be altered on 
hearing the evidence. Pafh. 23 Car. B. R. 

If there are two demandants in a real aétion, or two 
tenants, and one challenge a juror, and the other will not, 
the juror (the challenge being allow’d) fhall be drawn 
againft the reft. 11 A. 6. 15. Fenk. Cent. 114. To 
fay of a perfon to be tried for any crime, that he is 
guilty, or will be hanged, fc. is good caufe of challenge; 
but the prifoner muit prove it by witneffes, and not out 
of the mouth of the juryman, who may not be examin- 
ed: and though a juryman may be afked upon a woire 
dire whether he hath any intereft in the cafe, or whether 
he hath a freehold, &c. yet a juryman or a witnefs, fhall 
not be examined, whether he hath been convitt of felony, 
or guilty of any crime, &c. which would make a man 
difcover that of himfelf which tends to make him infa- 
mous, and the anfwer might charge him with a mifde- 
méanor. 1 Salk. 153. 

Default of hundredors is caufe of challenge by the Com- 
mon law; but by ftatute 4 & 5 Ann: c. 16. every venire 
facias for trial of iffues in any court of record, fhall be 
awarded of the body of the proper county ; though this 
extends only to civil caufes, and not to appeals of felony, 
indictments, e. 

In a writ of right, four knights were returned ; they 
muft appear with their {words, or it will be good caufe 
of challenge. Moor 67. If one challenge a juror, and the 
challenge is entered, he may not afterwards have him {worn 
on the jury. And if the defendant do not appear at the 
trial when called, he lofeth his challenge to the jurors, 
though he afterwards appear. 1 Lill. Abr. 259. When 
the jury appear at a trial, before the fecondary calls them 
to be {worn, he bids the plaintiff and defendant to attend 
their challenges, &c. Hu uk challenge taken. away 
in high treafon, per 33 H. 8. c. 23. But this feems to 
be altered or rather repealed by 1 & 2 Ph. & M. c. 10. 
§. 7. &%c. Vide thefe two ftatutes in the guarto edition, 
with the references, in the margin of the fame.—Alfo 
vide 10,69 11.3. o 23. \24:.Geo., 2, c. 18. And 
Lab. to Stat. tit. Challenge, Furies. See Fury. 

Challenge to fight, either by word or letter, or to be 
the bearer of fuch challenge, punifhable by fine and im- 
prifonment, on indiétment, or information. Vide Black. 
Com. 4 V. 149, 150. 

Chamberdewins, or Chamber-deacons, were certain poor 
Irifp {cholars, cloathed in mean habit, and living ae 
no rule; banifhed England by Stat. ı Hen. 5. cap. 7, 8. 

Chamberlain, (Camerarius) Is varioufly ufed in our 
laws, ftatutes and chronicles: as frf there is Lord Great 
Chamberlain of England, to whofe office belongs the go- 
vernment of the palace at We/tmin/fer, and upon all folemn 
occafions the keys of We/tminfter-Hall, and the court of 
Reguefts are delivered to him ; he difpofes of the {word of 
ftate to be carried before the King when he comes to the 
parliament, and goes on the right hand of the {word next 
to the King’s perfon : he has the care of providing all 
things in the Houfe of Lords in the time of parliament ; 
to him belongs ‘livery and lodgings in the King’s court, 
é&c. And the gentleman ufher of the black rod, yeoman 
ufher, &¥c. are under his authority. 

The Lord Chamberlain of the Houfhold has the over- 
fight and government of all officers belonging to the 
King’s chamber, (except the bed-chamber, which is under 
the Groom of the Stole), and alfo of the wardrobe; of 
artificers retained in the King’s fervice, meflengers, come- 
dians, revels, mufick, &c. The ferjeants at arms are 
likewife under his infpection ; and the King’s chaplains, 
phyficians, apothecaries, furgeons, barbers, ec. And he 
hath under him a Vice-Chamberlain, both being always 
Privy Counfellors. 

There were formerly Chamberlains of the King’s courts. 
7 Ed. 6. cap. 1.. And there are Chamberlains of the 
Exchequer, who keep a controlment of the pells of ‘re- 
ceipts and exitus, and have in their cuftody the leagues 
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and treaties with foreign princes, many ancient records, 
the two famous books of antiquity called Dome/day, and 
the Black book of the Exchequer; and the ftandards of mo- 
ney, and weights, and meafures are kept by them. 
There are alfo Under-chamberlains of the Exchequer, 
who make fearches for all records in the treafury ; and 
are concerned in making out the tallies, @e. The office 
of Chamberlain of the Exchequer is, mentioned in the 
Stat. 34 E&F 35 H. 8. cap. 16. Befides thefe, we read of 
a Chamberlain of North Wales. Stow. p. 641. 

A Chamberlain of Chefer, to whom it belongs to re- 
ceive the rents and revenues of that-city ; and when there 
is no prince of Wales, and earl of Cheffer, he hath the 
receiving and returning of all writs coming thither out 
of any of the King’s courts. 

The Chamberlain of London, who is commonly the 
receiver of the city rents payable into the chamber; 
and hath great authority in making and determining 
rights of freemen, concerning apprentices, orphans, 

e. 

Chambers of the Bing, (Regie cameræ) The havens 
or ports of the kingdom are fo called in our ancient re- 
cords. Mare Cleuf. fol. 242. 

Chambre depin&, Anciently Sz. Edward's chamber, 
now called the painted chamber. 

Champatty, or champerty, (from the Fr. champ, a 
field, and parti divided, or the Lat. campus, and partitio, 
becaufe the parties in champerty agree to divide the thing 
in queftion) Signifies a bargain with the plaintiff or de- 
fendant in any fuit, to have part of the land, debt, or 
other thing fued for, if the party that undertakes it pre- 
vails therein. 1 Jnft. 368. This fcems to have been an 
ancient grievance in our nation ; for notwithftanding the, 
feveral flatutes of 3. Ed. 1. cap. 25. 13 Ed. 1. c. 49. a 
28 Ed. 1. c. 11. and 33 Ed. 1. Stat. 2. Fc. and a form 
of a writ framed to them; yet 4 Ed. 3. cap. 11. and 32 
Hen. 8. c.g. enaéted, That whereas former ftatutes pro- 
vided redrefs for this evil in the King’s s Bench only, from 
henceforth it fhould be lawful for juitices of the Commo 
Pleas, jultices of affife, and juftices of peace in their quar- - 
ter feffions, to inquire, hear and determine this and fuch 
like cafes, as well at the fuit of the King, as of the party: 
and this offence is punifhable by Common law and fta- 
tute; the Stat. 33 Ed. 1. St. 2. makes the offenders 
liable to three years imprifonment, and a fine at the 
King’s pleafure. By the Stat. 28 E. 1. c. 11. it is or- 
dained, that no officer, nor any other, fhall take upon 
him any bufinefs in fuit; to have part of the thing im 
plea; nor none upon any covenant, fhall give up his 
right to another; and if any do, and be convicted there- 
of, the taker fhall forfeit to the King fo much of his lands 
and goods as amounts to the value of the part purchafed, 
&%c. for fuch maintenance. me: 

In the conftruétion of thefe ftatutes, it hath been adt 
judged, that under the word covenant, all kinds of pro- 
mifes and contraéts are included, whether by writing, or i 
parol: that rent granted out of land in variance, is 
within the ftatute of champerty: and grants of part of the 
thing in fuit made merely in confideration of the mainte- 
nance, are within the meaning of this ftatute; but not 
fuch as are made in confideration of a precedent honeft 
debt, which is agreed to be fatisfied with the thing in 
demand when recovered, F, N. B. 172. 2 Inf. 209. — 
2 Roll. Abr. 113. Bi 

It is faid not to be material, whether he who bringsa 
writ of champerty, did in truth fuffer any damage byit; 
or whether the plea wherein it is alledged be determined 
or not. 1 Hawk. 257. A conveyance 5 executed hanging — 
a plea, in purfuance of a bargain made before, is not — 
within the ftatutes againft champerty: and if a man pur- 
chafe land of a party, pending the writ, if it be boxa fide, 3 
and not to maintain, it is not champerty. F. N: B. 272. 
2 Roll. Abr. 113. But it hath been held, that the pur- 
chafe of land while a fuit of equity concerning it is de« 
pending, is within the purview of the flatute 28 E. I. 
St. 3. c. 11. Moor 665. A leafe for life, or years, ora 
voluntary gift of land, is within the ftatutes of ban ae inl 
but not a furrender made by a leffee to his leffor: ora 
conveyance relating to lands in fuit, made by a father to 
his fon, &c, 1 Hawk. P. C, 258, 
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The giving part of the lands in fuit, after the end of 
it, to a counfellor for his wages, is not champerty, if there 
be no precedent bargain relating to fuch gift: but if it 
had been agreed between the counfellor and his client be- 
fore the attion brought, that he fhould have part for his 
wages, then it would be champerty. Bro. Champert. 3. 
And it is dangerous to meddle with any fuch gift, fince it 
carries with in a ftrong prefumption of champerty. 2 Inft. 
564. If any attorney follow a caufe to be paid in grofs, 
when the thing in fuit is recovered, it hath been adjudged 
that this is champerty. Hob. 117. Every champerty im- 
plies maintenance; but every maintenance is not cham- 


| perty; for champerty is but a fpecies of maintenance. Crom. 


= 


Fur. 39. 2 Inft. 208. 
Champertozs, By flatute, are thofe who move pleas or 


fuits, or caufe them to be moved, either by their own 
procurement, or by others, and fue them at their pro- 
per cofts, to have part of the land in variance, or part 
of the gain. 33 Ed.'1. St 2. Champertores, vel 
campi participes, Junt qui per fe vel per alios placita movent, 
wel movere faciunt, F ea Juis fumptibus profequuntur ad 
campi partem, vel pro parte lucri habena; Stat. 2. Artic. 
fuper Chart. 11. i 

Champerty, (campi-partitio) Is a fpecies of mainte- 
nance, and punifhed in the fame manner. Black. Com. 
4 V. 1345 5 : 

Champion, (campio) Is taken in the law not only for 
him that fights a combat in his own caufe, but alfo for 
him that doth it in the place or quarrel of another. Brag. 
lib. 3. Tra@. 2. cap. 21. And in Sir’ Edward Bifhe’s 
notes on Upton, fol. 36. you will find that Henry de Ferne- 
berg for 30 marks fee, did by charter covenant to be 
champion to Roger abbot of Glaftenbury. An. 42 Hen. 3. 
Theie champions, mentioned in our law books and hifto- 
ries, were ufually hired ; and any one might hire them, 
except parricides, and thofe who were accufed of the 
higheft offences: before they came into the field, they 
fhaved their heads, and made oath that they believed the 





perfons who hired them, were in the right, and that they 


would defend their caufe to the utmoft of their power ; 
which was always done on foot, and with no other weapon 
than a itick or club, and a fhield: and before they en- 
gaged, they always made an offering to the church, that 
God might afit them in the battle. When the battle 
was over, the punifhment of a champion overcome, and 
likewife of the perfon for whom he fought, was various : If 
it was the champion of a woman for a capital offence, fhe 
was burnt, and the champion hanged: if it was of a 


man, and not for a capital crime, he not only made 


fatisfaction, but had his right hand cut off; and the man 


= was to be clofe confined in prifon, till the battle was over. 


Brad. lib. 2. c. 35. See Combat. 
Champion of the king, (campio regis) Is an ancient 
Officer, whofe office it is at the coronation of our Kings, 


= when the King is at dinner, to side armed cap-a-pe into 


Weftminfter-Hall, and by the proclamation of a herald 
make a challenge, That if any man fhall deny the King’s 


title to the crown, he is there ready to defend it in fingle com- 


¥ 


the Third. 


a 


the general welfare of the nation. 


bat, &c. Which being done, the King drinks to him, 
and fends him a gilt cup, with a cover full of wine, which 
the champion drinks, and hath the cup for his fee. This 
Office, ever fince the coronation of King Richard II. when 
Baldwin Freville exhibited his petition for it, was adjudg- 
from him to Sir Jobn Dymocke his competitor, (both 
slaiming from Marmion), and hath continued ever fince in 
the family of the Dymockes ; who hold the manor of Scri- 
wvelfoy in Lincolnfhire, hereditary from the Marmions, by 


; iam ferjeanty, viz. That the lord thereof fhall be the 


.ing’s champion, as abovefaid. Accordingly Sir Edward 
Dymocke performed this office at the coronation of King 
Charles II. And a perfon of the name of Dymocke per- 
formed it, at the coronation of his prefent majefty George 

Champs ves Mars, and les champs de Mai, Affemblies 
of the antient Gauls, to deliberate on whatever related to 
Thefe afflemblies were 

called champs, becaufe, according to the cuftom of all the 
barbarous nations, they were held in the open air, in 
fome plain, capable of containing the vaft number of 


y  perfons who had a right to be prefent. They were de- 


nominated champs de Mars and de Mai, from the months 
in which they were held. Every freeman feems to have 
had a right to be prefent in thefe aflemblies. Robert. 
Hiff. Emp. C.f. 1 Vi 357. 

Chance, Where a man commits an unlawful aét, by 
misfortune, or chance, and not by defign, it’s a deficiency 
of the will; as here it obferves a total neutrality, and 
doth not co-operate with the deed ; which therefore wants 
one main ingredient of a crime. Vide Black. Com. 4 V. 
26, 7. See Homicide. 

Chancelloz, (Cancellarius) Was at firft only a chief no- 
tary or fcribe under the Emperor, and was called Cancel- 
larius, becaufe he fate infra Cancellos, to avoid the crowd 
of the people, ‘This word is by fome derived from Can- 
cello, and by others from Cancellis, an inclofed or fepa- 


rated place, or chancel, encompaffed with bars, to de- 


fend the judges, and other officers from the prefs of the 
publick. And Cancellarius originally, as Lupanus thinks, 
fignified only the regifter in court; Grapharios, feil. qui 
conferibendis & excipiendis judicum actis dant operam : but 
this name and officer is of late times greatly advanced, 
not only in this, but in other kingdoms ; for he is the 
chief adminiftrator of juftice, next to the fovereign, who 
anciently heard equitable caufes himfelf. 

All other juftices in this kingdom are tied to the ftri& 
rules of the law, in their judgments; but the Chancellor 
hath power to moderate the written law, governing his 
judgment by the law of nature and confcience, and or- 
dering all things juxta eguum J bonum: and having the 
King’s power in thefe matters, he hath been called the 
keeper of the King’s confcience. According to a late 
treatife, the Chancellor originally prefided over a political 
college of fecretaries, for the writing of treaties, grants, 
and ether public bufinefs; and that the court of equity 
under the old conftitution was held before the King and 
his counfel in the palace, where one fupreme court for 
bufinefs of every kind was kept: and at firft the Chan- 
cellor became a judge to hear and determine petitions to. 
the King, which were referred to him; and in the end 
as bufinefs increafed, the people intitled their fuits to the 
Chancellor, and not the King: and thus the Chancellor’s 
equitable power had by degrees commencement by pre- 
fcription. Hift. Chan. p. 3, 10, 44, We. 

Staundford fays, the Chancellor hath two powers ; one 
abfolute, the other ordinary ; meaning, that although by 
his ordinary power, in fome cafes, he muft obferve the 
form of proceeding as other inferior judges ; in his abfo- 
lute power he is not limited by the law, but by confcience 
and equity, according to the circumitances of things. 
And though Polydore Virgil, in his hiftory of England 
makes William the Firft, called the Congueror, the founder 
of our Chancellors; yet our antiquary Mr. Dugdale, has 
fhewn that there were many Chancellors of Exgland long 
before that time, which are mentioned in his Origines 
Furidiciales, and catalogues of Chancellors; and Sir 
Edward Coke in his fourth J/titute faith, it is certain, 
That both thé Briti/ and Saxon Kings had their Chan- 
cellors, whofe great authority under their Kings were 
in all probability drawn from the reafonable cuftom of 
neighbouring nations, and the Civil law. 

He that bears this chief magiftracy, is ftiled the Lord 
High Chancellor of Great Britain, which is the higheft 
honour of the long robe; being made fo per traditionem 
magni fivilli fibi per dominum regem, and by taking his 
oath: and a Chancellor may be made fo at will, by pa- 
tent, but ’tis faid not for life, for being an ancient office, 
it ought to be granted as hath been accuftomed. 2 Inf. 
87. But Sir Edward Hide, afterwards Earl of Clarendon, 
had a patent to be Lord Chancellor for life, though he 
was difmiffed from that office, and the patent declared 
void. 1 Sid. 338. 

By the Stat. 5 Eliz. cap. 18. the Lord Chancellor and 
Keeper have one and the fame power ; and therefore fince 
that ftatute, there cannot be a Lord Chancellor and Lord 
Keeper at the fame time ; before there might, and hath 
been. 4 Inf. 78. King Hen. 5. had a great feal of 
gold, which he delivered to the Bifhop of Durham, and 
made him Lord Chancellor, and alfo another of filver, 
which he delivered to the Bifhop of London to keep; but 
at this day there being but one great feal, there cannot 
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be.a Lord Chancellor'and Lord Keeper at once, and be- 
caufe they are but one office, as is declared by 5 Eliz. 
c. 18. and the taking away the feal determines the office. 
1 Sid. 338. But the Lord Bridgman was Lord Keeper, 
and Lord Chief Juftice of the Common Pleas, at the fame 
time ; which offices were held not to be inconfiftent, 
Ibid. By 1 W.& M. cap. 21. Commiffioners appointed 
to execute the office of Lord Chancellor, may exercife all 
the authority, jurifdiction, and execution of laws, which 
the Lord Chancellor or Lord Keeper, of right ought to 
ufe and execute, &c. fince which ftatute this high office 
hath been feveral times in commiffion ; though generally 
on the difmiffion of a Chancellor, till another was ap- 
pointed. 

The Lord Chancellor, now there is no Lord High 
Steward, is accounted the firft officer of the kingdom ; 
and he not only keeps the King’s great feal, but all pa- 
tents, commiffions, warrants, @c. from the King, are 
perufed by him before figned: and he has the difpofal 
of all ecclefiaftical benefices in the gift of the crown un- 
der 20/. a year in the King’s books, which has occa- 
fioned this office to be formerly poffeffed by a clergyman. 
He by his oath fwears well and truly to ferve the King, 
and to do right to all manner of people, &c. In his 
judicial capacity, he hath divers affiftants and officers, 
viz. The Mafter of the Rolls, the Matters in Chancery, 
ée. And in matters of difficulty, he calls one or more 
of the chief juftices, and judges to affift him in making his 
decrees; though in fuch cates they only give their advice 
and opinion, and have no fhare of the judicial au- 
thority. 

As to the Mafter of the Rolls, he hath judicial power ; 
and is an affiftant to the Lord Chancellor when prefent, 
and his deputy when abfent, but he has certain caufes 
afigned him to hear and decree, which he ufually doth on 
certain days appointed at the chapel of the rolls, being 
affifted by one or more Mafters in Chancery: he is, by 
virtue of his office, chief of the Matters of Chancery, 
and chief clerk of the petty-bag office. 


The twelve Mafters in Chancery fit fome of them in- 


court, and take notice of fuch references as are made to 
them, to be reported to the court, relating to matters of 
practice, the ftate of the proceedings, accounts, ĉe. and 
they alfo take affidavits, acknowledge deeds and recog- 
nifances, Jc. 

The fix clerks in Chancery tranfa& and file all pro- 
ceedings by bill and anfwer; and alfo iffue out fome pa- 
tents that pafs the great feal; which bufinefs is done by 
their under clerks, each of whom has a feat there, and 
whereof every fix clerk has a certain number in his office, 
uftally aboht ten. ' 

The Curfitor of the court, four and twenty in number, 
make out all original writs in Chancery, which are re- 
turnable in C. B. &c. and among thefe the bufinefs of 
the feveral counties is feverally diftributed. 

The Regifter is a place of great importance in this 
court, and he hath feveral deputies under him, to take 
cognifance of all orders and decrees, and enter and draw 
them up, Gc. 

The Matter of the Subpoena Office iffues out all writs 
of fubpena. 

The Examiners are officers in this court, who take the 
depofitions of witneffes, and are to examine them, and 
make out copies of the depofitions. 

The Clerk of the Affidavits files all affidavits ufed in 
court, without which they will not be admitted. 

The Clerk of the Rolls fits conftantly in the rolls to 
make fearches for deeds, offices, ce. and to make out 
copies. 

The Clerks of the Petty-Bag Office, in number three, 
have great variety of bufinefs that goes through their 
hands, in making out writs of fummons to parliament, 
conge d’elires for bifhops, patents for cuftomers ; liberates 
upon extent of ftatute-ftaple, and recovery of recogni- 
fances forfeited, &c. And alfo relating to fuits for and 
againft privileged perfons, ĉe. And the clerks of this 
office have feveral clerks under them. 

The Usher of thè Chancery had formerly the receiving 
and cuftody of all money ordered to be depofited in court, 
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and paid it back again by order: but this bufinefs hath 
been of late aflumed by the Matters in Chancery. 

And anno 12 Geo. 1. c. 32. a new officer was appointed 
by ftatute, called Accountant-General, to receive the 
money lodged in court, and convey the fame to the Bank, 
to be there kept for the fuitors of the court. 

Then there is a Serjeant at Arms, to whom perfons 
ftanding in contempt are brought up by his fubftitutes as 
prifoners. 

A Warden of the Fleet, who receives fuch prifoners as 
ftand committed by the court, &c. 

And befides thefe officers, there is a Clerk of the Crown 
in Chancery; Clerk and Controller of the Hanapers 
Clerk for inrolling letters patent, éc. not employed in 
proceedings of equity, but concerned in making out com- 
miffions, patents, pardons, &c. under the great feal, and 
collecting the fees thereof. A Clerk of the Faculties, 
for difpenfations, licences, &c. Clerk of the Prefenta- 
tions, for benefices of the crown’ in the Chancellor’s gift; 
Clerk of Appeals, on appeals from the courts of the 
Archbifhop to the court of Chancery: and divers other 
officers, who are conftituted by the Chancellor’s com- 
miffion. 

Chancellor of the Dutchy of Lancaffer, A great officer, 
whofe office is principally to determine controverfies be- 
tween the King and his tenants of the dutchy land, and 
otherwife to direét all the King’s affairs belonging to that 
court. The Chancellor is the chief judge of the Dutchy 
Court, who in difficult points of law is ufwally affifted by 
two judges of the Common law, out of one court or other, 
to decide the matter in queftion: this court is held in 
W eftminfter-Hall, and was formerly much ufed in relation 
to fuits between tenants of dutchy lands, and againit ac- 
countants and others for the rents and profits of the faid 
lands. Under the Chancellor of the Dutchy, are an 
Attorney of the Court, one Chief Clerk or Regiiter, and 
feveral Auditors, fc. This officer is mentioned in the 
Stat. 3 Ed. 6. c..1. and 5 id. c. 26. a 


Chancellor of the Exchequer, Is likewife a great officer, 


who ’tis thought by many was originally appointed for the 
qualifying extremities in the exchequer: he fometimes fits 
in court, and in the exchequer-chamber ; and with the 
judges of the court, orders things to the King’s beft benefit. 
He hath by the Svat. 33 H. 8. c. 39. power with others, 
to compound for the forfeitures upon penal ftatutes, bonds 
and recognizances entered into to the King: he hath alfo 
great authority in the management of the royal revenue, 
é%c. which feems of late to be his chief bufinefs, being 
commonly the firft commiffioner of the treafury. And 
though the court of equity in the Exchequer-chamber, 
was intended to be holden before the treafurer, Chan- 
cellor, and barons; it is ufually before the barons only. 
When there is a Lord-treafurer, the Chancellor of the 
Exchequer is Under-treafurer. 


Chancellor of the Order of the Garter, Stow’s Annals, 


pag. 706. Chancellor of the Univerfities. See g Hen. 5. 
c. 8. Chancellor of the Diocefe, 32 Hen. 8. c. 15. Chan- 
cellor in Cathedral Churches : his office is thus defcribed 
in the Monafticon, and the ftatute of Litchfield, viz.—— 


LeGiones legendas in ecclefia per fe wel per fuum vicarium 


aufcultare, male legentes emendare, fcholas conferre, figilla 
ad caufas conferre, literas capituli facere EF confignare, libros 
Jervare, quotiescung; voluerit prædicationes in ecclefia vel ex- 


tra ecclefiam predicare, E cui voluerit predicationis oficium 


affignare. Mon. Angl. Tom. 3. p. 24, 339: 
Chancemediey, (from the Fr. chance, lapfus, and 
méler, mifcere) Signifies the cafual killing of a man not 
without the killer’s fault, though without any evil inten- 
tion; and is where a perfon is doing a lawful aĝ, anda 
perfon is killed by chance thereby: for if tlfe a& be un- 
lawful, it is felony. If a perfon cafts (not intending 
harm) a ftone, which happens to hit one, whereof he dies: 
or fhoots an arrow in a highway, and another that paffeth 
by is killed therewith: or if a workman, in throwing 


down rubbifh from a houfe, after warning to take care, — 
kills a perfon : or a fchool-mafter in correcting his fcho- — 


lar, a mafter his fervant, or an officer in whipping a cri- 
minal, ina reafonable manner, happens to occafion his 
death; it is chancemedley and miladventure. 3 Inf. 
56. Dalt. 351. 
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But if a man throws ftones in a highway, where per- 
fons ufually pafs: or hoot an arrow, &¢, in a market 
place, among a great many people: or if a workman cat 
down rubbith from a houfe, in cities and towns, where 
people are continually pafling: or a fchool-matter, &c. 
correct his fervant or icholar, &c. exceeding the bounds 
of moderation, it is man-flaughter; and if with an im- 
proper initrument of correction, as with a fword or iron 
bar, or by a kicking, ftamping, &c. in a cruel manner, 
it is murder. Terms de Ley, H. P. C. 58, 31, &e. Kel. 
40, 65, 113. Ifa man whips his horfe in a ftreet to make 
him gallop, and the horfe runs over a child and kills it, 
it is manflaughter: but if another whips the horfe, 
*tis manflaughter in him, and chancemedley in the rider. 
H. P. C. 48, 59. And if two are fighting, ‘and a third 
perfon coming to part them is killed by one of them, 
without any evil intent, yet this is murder in him; and 
not manflaughter by chancemedley or mifadventure: and 
if they were met with prepenfed malice, the one intend- 
ing to kill the other, then it is murder in both. Terms 
de Ley. In chancemedley the offender forfeits his 
goods; but hath a pardon of courfe.. Stat. 6 Ed. 1. 
c: 9. See Homicide. 

Whancetp, (cancellaria) Is the higheft court of judi- 
cature in this kingdom next to the parliament, and of very 
ancient inititution. The jurifdi¢tion of this court is of 
two kinds; ordinary, or legal; and extraordinary, or 
abfolute. "The ordinary jurifdiction, is that wherein the 
Lord Chancellor in his proceedings and judgments, is 
bound to obferve the order and method of the Common 
Jaw ; and in fuch cafes the proceedings have been ufually 
in Latin, and filed or inrolled in the petty-bag office: 
and the extraordinary or unlimited power, is that jurif- 
diétion which this court exercifes in cafes of equity, 
wherein relief is to be had by way of Englifh Bill and 
anfwer. 

The Ordinary Court holds plea of recognifances ac- 
knowledged in the Chancery, writs of /cire facias for 
repeal of letters patent, writs of partition, &c, and alfo 
of all perfonal actions, by or againft any officer of the 
court; and by atts of parliament of feveral offences and 
caufes: all original writs; commiffions of bankrupt ; 
of charitable ufes; of ideots, and lunacy, Sc. iffve out 
of this court, for which it is always open; and fome- 
times a /uperfedeas or writ of privilege, hath been here 
granted to difcharge a perfon out of prifon: ome from 
hence may have an habeas corpus, prohibition, &c. in the 
vacation ; and here a /ubpena may be had to force wit- 
neffes to appear in other courts, when they have no power 
to call them. 4 Inf. 79. 1 Danv. Abr. 776. 

But in profecuting caufes, if the parties defcend to 
iffue, this court cannot try it by jury ; but the Lord Chan- 
cellor delivers the record into the King’s Bench to be 
tried there ; and after trial had, it is to be remanded in- 
to the Chancery, and there judgment given: though if 
there be a demurrer in law, it hall be argued and adjudged 
in this court. 

When there is demurrer upon part, and iffue upon 
part, the record being in B. R. that court ought to give 
judgment, becaufe there can be but one execution ; and if 

_ the record come thither entirely, they cannot fend it 
back again. 1 Mod. Rep. 29. But fee 4 Inf. 80. Up- 
on a judgment given in this court, a writ of error lies 
returnable in B. R. 4 Inf. 80. 

The Extraordinary Court, or Court of Equity, proceeds 
by the rules of equity and confcience, and moderates the 
rigour of the Common law, confidering the intention ra- 
ther than the words of the law. lt gives relief for and 
againft infants, notwithftanding their minority : and for 
and againft married women, notwithftanding their cover- 
ture: in fome cafes a woman may fue her hufband for 
maintenance ; fhe may fue him when he is beyond fea, 
&c. and be compelled to anfwer without her hufband: all 
frauds and deceits, for which there is no redrefs at Com- 
“mon law: all breaches of trut and confidence; and 

accidents, as to relieve obligors, mortgagors, &c. againit 
penalties and forfeitures, where the intent was to pay the 
debt, are here remedied; for in Chancery, a forfeiture, 
&, thall not bind, where a thing may be done after, or 
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compenfation made for ff. 
1 Rol. Abr. 373. 

Alfo this court will give relief againft the extremity of 
unreafonable engagements; entered into without confider- 
ation: oblige creditors that are unreafonable, to com- 
pound with an unfortunate debtor: arid make executors, 
&c. give fecurity and pay intereft for money that is to lie 
long in'their hands. 2 Vent. 346. Here executors may 
fue one another, or one executor alone be fued without 
the reft: order may be made for performance of a will: 
it may be decreed who fhall have the tuition of a child: 
this court may confirm title to lands, though one hath 
loft his writings ; render conveyances, defective through 
miftake, &c. good and perfect; but not defeéts in a vo- 
luntary conveyance, unlefs where intended as a provifion 
for younger children. 2 Vent. 265. 

In Chancery, copyholders may be relieved againft the 
ill ufage of their lords: inclofures of lands that are 
common be decreed; and this court may decree money 
or lands given to charitable ufes : things in action upon 
aflignment on confideration : oblige men to account with 
each other: avoid the bar of actions, by the ftatute of 
limitations, €c. for debts thus barred, are {till debts in 
equity, and the duty remains. 1 Danv. Abr. 749, 750, 
Fe. 1 Salk. 154. 

But in all cafes, where the plaintiff can have his remedy 
at law, he ought not to be relieved in Chancery: and a 
thing which may be tried by a jury, is not triable in this 
court. Danv. 763. Alfo long leafes, as for 1000 years ; 
naked promifes ; verbal agreements not executed; eftates 
deriv’d under conceal’d titles, &c. havé been refufed relief 
in this court: and mortgages are not relievable in equity 
after twenty years, where no demand has been made, or 
intereft paid, or there are not other particular circum- 
ftances, &c. 2 Vent. 340. A bond, when neither the prin. 
cipal nor intereft hath been demanded in 20 years, will 
be prefumed in equity to be fatisfied, and be decreed to 
be cancelled ; and a perpetual injunétion may be granted 
to ftay proceedings thereon. 1Ch. Rep. 79. Finch Rep. 
78. A deed appearing to be cancelled, has been decreed 
to be a good deed, on fpecial circumftances: and a de- 
fendant having fupprefféd a fettlement, whereby a re- 
mainder in tail was limited, &c. upon proof that the 
deed came to his hands, the plaintiff had a decree in 
Chancery to hold the eftate. 1 Ch. Caf 249. 2 Vern. 
Rep. 380. Articles of agreement upon marriage reduc’d 
into writing, though not fign’d by either party, being 
proved to be agreed to, were decreed to be perform’d. 
2 Vern. 200. Alfo an agreement in writing made fince 
the ftatute of frauds, has been decreed to be difcharged by 
parol. 1 Vernon’s Rep. 240. An underhand agreement 
may be fet afide as fraudulent: and articles, a deed of 
conveyance executed, and a fine in purfuance thereof, 
were fet afide in Chancery for fraud, where the party was 
impofed upon. Jéid. 205. A deed not fraudulent at 
firt, may become fo afterwards ; and if one add a feal 
to a note, which is good without it, he will lofe his 
fecurity; and a bill of. exchange being gained by fraud, 
equity will relieve againft it, and decree that the money 
fhall be repaid, &c. 2 Vern. 123, 162. 

A releafe fhall be avoided for fraud, where there is 
Juppreffio veri, or fuggeftio falfi; and a releafe may be fet 
afide in Chancery by reaion of the mifapprehenfion of 
the party that gave it. 1 Verz. Rep. 20, 32. A will 
concerning lands, may be avoided in a court of equity 
when obtained by fraud: a mortgage made by a man 
fubfequent to his will fhall be a revocation pro tanto only 
in equity, and not of the whole will, Sc. 2 Ch. Rep. 97. 
An heir may be relieved in equity againft a contingent 
contract, made during his father’s life, to pay a large fum 
of money, if he outlives his father, when it is uncon- 
fcionable. 2 Chan. Rep. 397. And a broker who had 
made it his bufinefs to fell goods at extravagant rates to 
young perfons, to be paid five for one upon the deaths of 
their fathers, was decreed to deliver up fecurities thus 
obtained for great fums, on payment of what he had 
really paid to the plaintiff, and for his ufe, &e. 1 Vern. 

67. 
: A purchafer of land, without notice of an incumbrance, 
fhall not be hurt thereby in equity ; and in pleading a 


purchafe, 


1 Danv. 752. 2 Vent, 352: 


‘purchafe, the defendant ought+to deny notice of incum- 

brances, &c. -No intereft will be allowed in Chancery 
for book-debts; nor fhall interet money be allowed to 
be made principal on fecurities, fo as to make intereit 
upon intereft, unlefs it be where intereft money is reduced 
‘to a ftated fum, &e. 3 Ch. Rep. 65. 1 Vern. 169. 2 
Ch, Rep. 286. 

Tt has been held, that the court of Chancery cannot af- 
fefsdamages for a trefpafs, Fc. but it ought to be afcertained 
by a jury at law, and not otherwife. 1 Ch. Rep. 230. 
A bill may be brought for difcovering the contents of a 
letter, which would difcharge the plaintiff of an action at 
law, before verdict. 3 Ch. Rep. 17. Indentures of ap- 
prenticefhip have been decreed to be delivered up, and 
the money given with the apprentice to be paid back by 
the mafter, on ill ufage of the apprentice, Ge. Finch 
Rep. 125. Charity lands being let at a great under-value, 
as was found by inquifition, on a commiflion of charita- 
ble ufes, the leafe was avoided in equity, and the leffee 
decreed to pay the arrears in rent according to the firit 
value, and to yield up the poffefion. 2 Verz. 415. 

A grazier’s cattle, driving to Londoz, were diftrained in 
grounds for the innkeeper’s rent, and in replevin the 
landlord had judgment at law; but the grazier was re- 
lieved in equity againft it. 2 Vern. Rep. 129. ‘Trials 
and iffues at law are frequently directed out of the court 
of Chancery; and fometimes it is ordered, that after 
trial, the parties fhall refort to the court on the equity re- 
ferved, &c. This court will not retain a fuit for any 
thing under 10/, value, except it be in cafes of charity ; 
nor for lands, &c. under 40s. per annum: and refufes 
relief in fuits where the fubftance of them tends to the 
overthrow of an a& of parliament; or any fundamental 
point of the Common law. 

If a man lofes his obligation, he fhall not be relieved 
for his debt, being againft a maxim in law. 1 Danv. 
754. And an executor in a court of equity ought not to 
be compelled to pay legacies before bonds, ĉc. for this 
is againft the common law: {o in many other cafes. Ibid. 
756. And where a man by his own att deftroys his re- 


medy at law, he hall not be relieved in equity: but in. 


cafe of an apparent fraud, or in a dubious cafe in law, of 
which the party could not have conufance, relief may be 
had in equity againft a ‘ftatute. Jdid.755, 759. De- 
fendants may not be regularly relieved in Chancery, after 
judgment at law: though decrees are made in fuch cafes: 
but on perfons being committed for non-performance, 
they have been formerly difcharged by habeas corpus. 
Cro. Eliz, 220. 1 Rol. Rep. 252. 1 Nelf. Abr. 432. 

It is common to give relief in Chancery, notwithitand- 
ing there is an agreement between the parties that there 
fhall be no relief in law or equity. 1 Mod. 141, 305. 

_ And where a party hath both law and equity on his fide, 
it will prevail againft equity only. 1 Dany. Abr. 773. 
which wide. If a portion be given to a woman, provided 
fhe marries not without confent of a certain perfon, al- 
though fhe marries without fuch confent, fhe fhall be re- 
lieved in Chancery, and have her portion: but if the 
portion, on fuch marriage, had been limited over to an- 
other, ittwould be otherwife. 1 Danv. 752. 1 Mod. 
300. Ifa father, on the marriage of his fon, take a 
bond of the fon that he fhall pay him fo much, &c, this is 
void in equity, being adjudged by coercion while he is 
under the awe of his father. 1 Salk. 158. Alfo where a 
fon, without privity of the father, treating the match, 
gives bond, to return any part of the portion, in equity it 
is void, Jéid.156. A man is not bound to difcover the 
confideration of a bend generally given, which in itfelf 
implies a confideration. Hard. 200. If a faétor to a 
merchant hath money in his hands, it fhall be accounted 
his own; for equity cannot follow money; but it may 
goods to make them the merchant’s, which may be 
known, though money cannot. 1 Salk. 260. 

Money articled to be laid out in land, fhall be taken as 
land in equity, and defcend to the heir. Ibid. 154. 
Perfonal eftate in the hands of executors, fhall be applied 
in difcharge of the heir, where there is {uificient affets to 
pay the debts and legacies. 1 Danv. 770. There fhall 
be no bill in equity againft an executor, to difcover affets 
before a fuit- commenced at law. Hard. 115. Sed qu. 
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Legal affets fhall be applied in a courfe of ad miniftration ; 
but equitable affets amongft all the creditors proportion- 
ably, on a bill brought, &c. 2 Vern. Ch. Rep. 62. 
Where truftees convert money raifed out of land for pay- 
ment of debts, to their own ufe, the heir fhall have the 
land difcharged, which hath borne its burden, and the 
truftees are liable to the debts in equity.. 1 Salk. 153. 
If leflee for years, without impeachment of waite, about 
the end of his term cuts down timber-trees, the court 
of Chancery by injunction may ftop the cutting down of 
the trees, it being againft the public good to deftroy tim- 
ber. 1 Rol. Abr. 380. And tenant after poffibility of 
ifue extinét, or for life, difpunithable of wate, may be - 
ftopped in equity from pulling down houfes, Fé. 1 
Danv. 761. seit 
The king cannot create a court of equity at this day; 
but the fame muft be done by aét of parliament. 4 Inf. 
84. And though the power of the Chancery is very 
great, and it may reftrain other courts that exceed’ their — 
jurifdiction, and remove fuits to itfelf by certiorari, yet 
it is no court of record ; and therefore ’tis faid can bind 
the perfon only, and not the efate of the defendant, — 
&c. And if he will not obey the decree of the court, he 
mult be committed to the Fleet till he does. 1 Danv. 
Abr. 749 oe 
There are feveral ftatutes relating to the court of Chan- 
cery, By 28 Ed. 1. c..5. The court of Chancery is to 
follow the king. By the 18 Ed. 3. frat. 5. The oaths of 
the clerks in Chancery are appointed. ‘The Chancellor 
and Treafurer may correct errors in the Exchequer, — 
Whofoever fhall find himfelf grieved with any ftatute 
fhall have his remedy in Chancery. 36 Ed. 3. c: 9» 
31, Ed..3.)) flat. Tengi TZ nnd fee tg KRZ o F2s 17 
Re. 2s, 64.6. 2565) Ar 8030. Te, 
No /ubpena or other procefs of appearance, fhall iffuè 
out of Chancery, &c. till after a bill is filed, (except bills 
for injunctions to ftay waite, or fuits at law commenced) 
and a certificate thereof brought to the /abpana office. | 
& 5 Ann. c. 16, And for preventing vexatious fuits, it 
is enacted, that upon the plaintiff’s difmifling his own bill, _ 
or the defendant’s difmiffing the fame for want of profe- 
cution, the plaintiff fhall pay to the defendant full cofts, 
tfc. Stat, ibid. Perfons in remainder, or reverfion of — 
any eftate, after the death of another, on making affidavit _ 
in the court ef Chancery, that they have caufe to believe 
fuch other perfon dead, and his death concealed by the 
guardian, truftees or others, may move the Lord Chan- k 
cellor to order fuch guardian, truftees, &Fe. to produce 
the perfon fufpected to be concealed; and if he be not 
produced, he fhall be taken to be dead, and thofe in ræ 
verfion, &¢. may enter upon the eftate: and if fuch 
perfon be abroad, a commifiion may be iffued for his 
being viewed by commiffioners. Svat. 6 dan. c. 18. 
Infants under the age of twenty-one years, feifed of 
eftates in truft, er by way of mortgage, are enabled by 
ftatute to make conveyances thereof; or they may be 
compelled thereto, by order of the court of Chancery, 
&%c, upon petition and hearing of the parties concerned. 
7 Ann. c. 9. See the ftatute of King George 2. whereby 
ideots and lunaticks feifed of eftates in truft, êe. may 
make conveyances by order of the Chancery, Fe. 4 
Geo. 2. c. 10. By the following a&s the power of the 
mafters was abridged, on their mifemploying the fuitors 
money, which is now to be paid into the dank of England: 
and an additional ftamp-duty, on writs, proceffes, Gc, 
is granted for relief of the fuitors, and as 2 common 
ftock of the court of Chancery. 12 Geo. 1. c. 32.9 33. 
All orders and decrees made and figned by the Mafter of 
the Rolls, thall be deemed and taken to be good and valid 
orders and decrees of the court of Chancery; but not to 
be inrolled till figned by. the Lord Chancellor, and fub- 
ject to reverfal, Fc. by him. Svat..3 Geo. 2. c. 30. 
A defendant not appearing after /ubpena iffued, but 
keeping out of the way to avoid being ferved with the 
procefs ; on affidavit that he is not to be found, and fuf- DN 
pected to be gone beyond fea, or to abfcond, ĉc. the 
court of Chancery may make an order for his appearance 
at a certain day, a copy of which is to be publifhedin 
the Gazette; &c. and then if he do not appear, the plain- 
tiff’s bill fhall be taken pro confefo, and defendant’s eftate 
fequeftred, + 
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‘fequeftred, ée. But perfons out of the kingdom, re- 
turning in feven years, may have a rehearing in fix 
months, and be admitted to anfwer; otherwife to be 
barred, by final decree. 5 Geo. 2. c. 25. 

By 12 Geo. 2. c. 24. Part of the fuitor’s cath is to be 
placed out at intereft, for defraying the charge of the 
Accountant Generals office. And fee 23 Geo. 2. c. 25. 
for making good deficiencies to the clerk of the hanaper, 
and for augmenting the income of the Matter of the 
Rolls. 

By 1 Geo. 3. å. 1. The king is empowered to grant a 

fam not exceeding 5000/. per annum to the Chancellor. 
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212. If a bill be brought where the Lord Chancellor is 
party to the fuit, it muit be direéted to the King’s Ma- 
jefty; for no man may be both judge and party in a 
caufe. See Chancellor. 

And as to the jurifdiétion of the court, its modes of 
proceeding, and the various cafes wherein it relieves, &c. 
vide Com. Dig. 2 V. tit. Chancery, where thofe fubjecs 
are fully and methodically treated of, 

Changer. An officer belonging to the king’s mint, 
whofe office confifts chiefly in exchanging coin for bullion, 
brought in by merchants or others: it is written after the 









By 4 Geo. 3. c. 32. Part of the fuitor’s cafh to be 
placed at intereit, to be applied to the Accountant-General’s 
third clerk, and other purpofes. 

The proceedings in Chancery are, firft to file the di) of 
“complaint, figned by fome counfel, fetting forth the fraud 
‘or injury done, or wrong fuftained, and praying relief: 
safter the bill is filed, procefs of /ubpena iffues to compel 

the defendant to appear: and when the defendant appears, 
“he puts:in his an/aver to the bill of complaint, if there be 
no caufe for plea to the jurifdiction of the court, in dif- 
-ability of the perfon, orin bar, &c. Then the plaintiff 
brings his replication, unlefs he files exceptions againit the 
-anfwer as infufficient, referring it to a Mager to report, 
whether it be fufficient or not ; to which report exceptions 
‘may be alfo made. The an/fwer, replication, and rejoin- 
‘der, Fc. being fettled, and the parties come to iflue, wit- 
nefes are to be examined upon interrogatories, either in 
‘court, or by commiffion in the country, wherein the parties 
-ufually join ; and when the plaintiff and defendant have 
examined their witneffes, publication is to be made of the 
‘depofitions, and the caufe is-to be fet down for.hearing, af- 
‘ter which follows the decree. 

If the plaintiff difmiffeth his own bill, or the defendant 

difmiffeth it by reafon of want of profecution, as already 
obferved, or ifthe decree‘is in behalf of the defendant, 
‘the ‘bill “is difmiffed with cofts to be taxed by a Matter. 
‘If'the defendant doth not appear, on being ferved with 
the procefs of fubpana, in order to an{wer, upon affidavit 
‘of the fervice of the writ, an attachment will ifue out 
‘againft him: and if a non ef inventus is returned, an at- 
tachment with proclamation goes forth againft him ; and 


af he ftands further out in contempt, then a commiffion of 


rebellion may be iflued, for apprehending him, and bring- 
ing him to the-F/eer prifon, in the execution whereof the 
perfons to whom directed may juftify breaking open doors. 
If the defendant ftands further in contempt, a ‘ferjeant at 
arms is to be fent out to take him; and if he cannot be 
taken, a /equefration of his land may be obtained till he 
‘appears. And if a decree, when made, be not obeyed, 
being ferved upon the party under the feal of the court, 
-allthe aforementioned proceffes of contempt will iffue out 
againft him, for his imprifonment till he yields obedience 
to it. 
If a bill in Chancery be exhibited againft a peer, the 
courfe is for the Lord Chancellor to write a letter to him; 
and if he doth not put in his anfwer, then a /ubpena 
affues, and then an order to fhew caufe why a fequeitration 
dhould not go forth; and if he ftill ftands out, then a 
fequeftration fhall be had ; for there can be no procefs of 
contempt againft his perfon. Where there is any error 
in a decree in matter of law, there may be a bill of review, 
which is in nature of a writ of error; or an appeal to the 
Houfe of Lords. A party grieved with a decree in Chan- 
cery, on petition to the king, it hath been adjudged that 
the matter might be referred by the king to the judges, 
who may reverfe the decree, Ge. 3 Bulf. 116. 
But it is now ufual to appeal to the Hou/e of Lords; which 
appeals are to be figned by two.noted counfel, and exhi- 
bited by way of petition : the petition or appeal is lodged 
` with the clerkof the houfe of Lords, and read in the houfe, 
whereon the appellee is ordered to put in his anfwer, and 
‘a day fixed for hearing the caufe ; and after counfel heard 
and evidence given on both fides, the lords will affirm or 
reverfe the decree of the Chancery, and finally determine 
the caufe by a majority of votes, &¢. Though it is ob- 
ferved on an appeal to the Lords from a decree in Chancery, 
no proofs will be permitted to be read as evidence, which’ 
‘were not made ufe of in the Chancery. Preced. Canc, 
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provided at the charge of the rector, Se. 


‘within the diftrict are few. 


old way, chaunger, Stat. 2Hen..6. cap, 12. 


Chanter, (caxztator) A Anger in the choir of a cathedral 


church; and is ufually applied to the chief of the fingers. 
This word is mentioned in 13 Elig, c. 10. 
cathedral in Wales, the chanter-is next to the bifhop; for 
there is no dean. 


At St: Davia’s ' 


Camb. Britan. : 
Chantry, or Chauntryp,.(cantaria) A little church, 


chapel, or particular altar, in fome cathedral church, &c. 
endowed with lands, or other revenues, for the mainte- 
nance of one or more priefts, daily to fing ma/s, and offi- 
ciate divine fervice for, the fouls of the donors, and fuch 
others as they appointed. Svat. 37 Hen. 8. cap. 4. 1 
Ed. 6. cap. 14. and 15 Car, 2. cap. g. Of thefe chan- 
tries mention is made of forty-feven belonging to St. 
Paul’s church in London, by Dugdale, in his hiftory of 
that church. 
Sciant, (c. qued ego Reginaldus Seuard dedi Willielmo 
Crumpe capellano Cantariæ beate Marie de Yarpol, unam 
parcellam pafture, (Sc. Dat apud Leomintftrie die Martis 
prox. poft felum Sandi Hilarii, An, 7 Hen. 5 


In an ancient MS. there is this record 





Chapel, (capella, Fr. chapelle) Is either adjoining to a 


church, for performing divine fervice ; or feparate from 
the mother-church, where the parifh is wide, which is 
commonly called a chapel of eafe. And chapels of eafe 


are built for the eafe of thofe parifhioners who dwell far 


from the parochial church, in prayer and preaching only; 
for the facraments and burials ought to be performed in 


the parochial church, 2 Rol. Abr. 340. 
non pertinet baptifterium neque fepultura. 





Ad capellam 
Selden of Tithes, 
Theife chapels are ferved by inferior curates, 
And the cu- 
rates therefore removable at the pleafure of the rector or 


vicar: but chapels of eafe may be parochial, and have a 
right to facraments and burials, and to a diftinét minifter, 
‘by cuftom; (though fubjeé in fome refpects to the mother- 


church :) and parochial chapels differ only in name from 
parifh churches, but they are fmall, and the inhabitants 
In fome places chapels of 
eafe are endowed with lands or tithes, and in other places 
by voluntary contributions; and in fome few diftriés 
there are chapels which baptize and adminifter the facra- 
ments, and have chapel-wardens; but thefe chapels are 
not exempted from the vifitation of the ordinary, nor the 
parifhioners who refort thither from contributing to the 
repairs of the mother-church ; efpecially if they bury 
there ;. for the chapel generally belongs to, and is as it were 
a part of the mother-church; and the parifhioners are 
obliged to go to the mother-church, but not to the chapel. 
2 Rol. Abr. 289. And hence it is faid, that the offerings 
made to any chapel are to be rendered to the mother- 
church ; unlefs there be a cuftom that the chaplain fhall 
have them. 

Publick chapels, annexed to parifh churches, fhall be 
repaired by the parifhioners, as the church is; if any 
other perfons be not bound to do it. 2 Inf. 489. Be- 
fides the fore mentioned chapels, there are free chapels, 
perpetually maintained and provided with a minifter, 
without charge to the retor or parifh; or that are free 
and exempt from all ordinary jurifdiction ; and thefe are 
where fome lands or rents are charitably ~beftowed on 
them. Stat. 37 Hen. 8. cap.4. 1 Ed. 6. c.14. Then 
there are private chapels, built by noblemen, and others, 
for private worfhip, in or near their own houfes, main- 
tained at the charge of thofe noble perfons to whom they 
belong, and provided with chaplains and ftipends by them; 
which may be erected without leave of the bifhop, and 
need not be confecrated, though they anciently were fo, 


nor are they fubject to the jurifdiction of the ordinary. 
And alfo chapels in the Univerfties, belonging to particu- 


Moor: lar 
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Jar colleges, which though they are confecrated, and fa- 
craments are adminiftered there, yet they are not liable to 
-the vifitation of the bifhop, but of the founder. z Inf. 
63. 
: Fines (capellania) Is the fame thing to a chapel, 
as a parifh to a church; being the precinét and limits 
thereof: it is mentioned in the ftatute 14 Car. 2. c. 9. 
Chaperon, (Fr.) A hood or bonnet, anciently worn by 
the knights of the garter, as part of the habit of that'noble 
order: but in heraldry it isa little efcutcheon fixed in the 
forehead of the horfes that draw a ‘hearfe at a funeral. 
See Stat. 1 R. 2. caf. 17. j 
Chapiters, (Lat. capitula, Fr. chapitres, i. e. chapters 
of a book) Signify in our Common law a fummary of 
fuch matters as are to be enquired of, or- prefented before 
juitices in eyre, juftices of affife, or of peace, in their 
feffions. Britton, cap. 3. ufeth the word in this fignifi- 
cation: and chapiters are now moft commonly called az- 
ticles, and delivered by the mouth of the juftice in his 
charge to the inqueft; whereas, in ancient times, (as ap- 
pears by Braéon and Britton) they were, after an exhort- 
ation given by the juftices for the good obfervation of the 
laws and the king’s peace,’ firt read in epen court, and 
‘then delivered in writing to the grand inqueft, for their 
- better obfervance ; and the grand jury were to anfwer 
upon their oaths to all the articles thus delivered them, 
and not put the judges to long and learned charges to lit- 
tle or no-purpofe, for want of remembring thefame, as 
they do.now, when they think their duty well enough 
performed, if they only prefent thofe few of many mifde- 
meanors which are brought before them by way of in- 
di€tment.- It is to be wifhed that this order of delivering 
written articles to grand juries were ftill obferved, whereby 


crimes would be more effectually punifhed: in fome 


inferior courts, as the court leet, &c. in feveral parts of 
England, it is ufual at this day for ftewards of thofe courts 
to deliver their charges in writing to the juries {worn to 
enquire of offences. Horne, in his Mirror of Juftices, ex- 
preffes what thefe articles were wont to contain. Lid. 3. 
cap, des Articles in Eyre. And an example of articles of 
this kind, you may find in the book of affifes. f. 138. 

Chaplain, (capellanus) Is moft commonly taken for 
one that is depending upon the king, or other noble per- 
fon, to inftruét him and his family, and fay divine fervice 
in his houfe, where there is ufually a private chapel for 
that purpofe. The king, queen, prince, princefs, c. 
may retain as many chaplains as they pleafe; and the 
King’s chaplains may hold any number of benefices of the 
king’s gift, as the king fhall think fit to beftow upon them. 
An archbifhop may retain eight chaplains; a duke, ora 
bifhop, fix; marquisor earl, five; vifcount, four; baron, 
knight of the garter, or lord shancellor, three; a dutchefs, 
marchionefs, countefs, baronefs, the treafurer, and con- 
troller of the king’s houfe, the king’s fecretary, dean of 
the chapel, almoner, and mafter of the rolls, each of 
them two; the chief juftice of the king’s bench, We. 
one; all which may purchafe a licence or difpenfation, and 
take two benefices with cure of fouls. Szat. 22 Hen. 8. 
cap. 13. Alfo every judge of the King’s Bench and Com- 
mon Pleas; and chancellor and chief baron of the Exche- 
quer, and the king’s attorney and folicitor general, may 
each of them have one chaplain, attendant on his perfon, 
having one benefice with cure, who may be non-refident 
on the fame, by Stat. 25 Hen. 8. cap. 16. And the 
groom of the fole, treafurer of the king’s chamber, and 
chancellor of the dutchy of Lancaffer, may retain each 
one chaplain. Stat. 33 Hen. 8. cap. 28. If a nobleman 
hath his full number of chaplains allowed by law, and 
retains one more, who has difpenfation to hold plurality 
of livings, it is not good. 1 Cre. 723. 

A perfon, retaining a chaplain, muft not only be ca- 
pable thereof at the time of. granting the inftrument of 
retainer, but he muft continue capable of qualifying till 
his chaplain is advanced ; and therefore if a duke, earl, 
éc. retain a chaplain, and die ; or if fuch a noble perfon 
be attainted of treafon; or if an officer, qualified to re- 
tain a chaplain, is removed from his office, the retainer is 
determined: but where a chaplain hath taken a fecond 
benefice before his lord dieth, or is attainted, &c. the 
retainer is in force to qualify him to enjoy the benefices. 


joined together. 


And if a woman that is noble by marriage, afterwards 
marries one under the degree of nobility, her power to 
retain chaplains will be aetermined ; though ’tis other- 
wife where a woman is noble by defcent, if the marry un- 
der degree of nobility, for in {fuch cafe her retainer be- 
fore or after marriage is good. A baroneis, &c, during 
the coverture, may not retain chaplains ; if fhe doth, the 
lord, her hufband, may difcharge them, as likewife her 
former chaplains, before their advancement. 4 Kep. 
118. i 
A chaplain muft be retained -by letters teflimonial un- 
der hand and feal, or he is not a chaplain within the ita- 
tute ; fo that it is not enough for a {piritual perion to be 
retained by word only to be a chaplain, by iuch perfon 
as may qualify by the ftatutes to hold livings, Ge. al- 
though he abide and ferve as chaplain in the family. 
And where a nobleman hath retained and thus qualified 
his number of chaplains, if he difmiffes them from their 
attendance upon any difpleafure, after they are preferred, ~ 
yet they are his chaplains at large, and may hold their 
livings during their lives; and iuch nobleman, though 
he may retain other chaplaias in his family, meéerly as 
chaplains, he cannot qualify any others to hold plurali- 
ties while the firft are living: for if a nobleman could 
difcharge his chaplain when advanced, to qualify another 
in his place, and qualify other chaplains, during the 
lives of chaplains difcharged, by thefe means he might 
advance as many chaplains as he would, whereby the 
ftatutes would be evaded. 4 Rep. go. Si 
Chapter, (capitulum) Is a congregation of clergymen 
under the dean in a cathedral church: congregatio cleri- 
corum in ecclefia cathedrali, conventuali, regulari vel collegi- 
ata. This collegiate company is metapnorically termed 
capitulum, fignifying a little head, it being a kind of 4 
head, not only to govern the diocefe in the vacation of __ 
the bifhoprick, but alfoin many things to advife and affit 
the bifhop when the fee is full, for which, with the dean, 
they form a council. 1 Jn. 103. The chapter confits 
of prebends or canons, which are fome of the chief menof __ 
the church, and therefore are called capita ecclefe: they 
are a fpiritual corporation aggregate, which they cannot 
furrender without leave of the bifhop, becauie he hath an 
intereft in them; they, with the dean, have power to con- 
firm the bifhop’s grants; during the vacancy of an arche 
bifhoprick, they are guardians of the fpiritualties, and ree 
fuch have authority by the Stat. 25 Hen. 8. cap. 21; to 
grant difpenfations ; likewife as a corporation they have 
power to make leafes, Ge. 4, a 
When the dean and chapter confirm grants of the bi- 
fhop, the dean joins with the chapter, and there muft be 
the confent of the major part; which confent is to be 
expreffed by their fixing of their feal to the deed, in one 
place, and at one time, either in the chapter-houfe, or 
fome other place; and this confent is the will of many 
Dyer 233. ,A chapter is not capable to 
take by purchafe or gift, without the dean, who is the 
head of the body: but there may bea chapter without a | 
dean, as the chapter of the collegiate church of Southwell; 
and grants by or to them are as effectual as other grants 
by dean and chapter. Yet where there are chapters 
without deans, they are not properly chapters: andthe __ 
chapter in a collegiate church, where there is no epifcopal 
fee, as at Weftminffer and Windfor, is more properly called 
a college. é 
Chapters are faid to have their beginning before deans; 
and formerly the bifhop had the rule and ordering of + 
things without a dean and chapter, which were conftituted 
afterwards ; and all the minifters within his diocefe were -~ 
as his chapter, to afit him in fpiritual matters. 2 Rol. 
Rep. 454. 3 Co. 75. ‘The bifhop hath a power of vi- — 
fiting the dean and chapter: but the dean and chapter 
have nothing to do with what the bifhop tranfaéts as or- 
dinary. 3 Kep. 75- Though the bifhop and chapter are ` 
but one body, yet their poffeffions are for the moft part 
divided ; as the bifhop hath his part in right of his — 
bifhoprick ; the dean hath a part in right of his deanery; 
and each prebendary hath a certain part in right of his 
prebend ; and each too is incorporated by himfelf. And 
deans and chapters have fome of them ecclefiaitical’ jurif- 
diétion in feveral parifhes, (betides that authority they 
have 
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have within their own body), executed by their officials ; 
alfo temporal jurifdiction in feveral manors belonging to 
them, in the fame manner as bifhops, where their ftewards 
keep courts, &c. 2 Rol. Abr.2z9. Ithas been obferved, 
that though the chapter have diftin& parcels of the bi- 
fliop’s eftate affigned for their maintenance, the bifhop 
hath little more than a power over them in his vifitations, 
and is fcarce allowed to nominate half of thofe to their 
prebends, who were originally of his family: but of com- 
mon right it is faid he is their patron. Rol. ibid. 

Charge of juftices in feffions, Sc. See Chapiters, or 
Chapitres. _ 

Charge and Difcharge, A charge is faid to be a thing 
done that bindeth him that doth it, or that which is his, 
to the performance thereof: and difcharge is the removal, 
or taking away of that charge. Terms de Ley. Land may 
be charged divers ways ; as by grant of rent out of it, by 
ftatutes, judgments, conditions, warranties, ĉc. Lands 

` in fee fimple may be charged in fee; and where a man 
may difpofe of the land itfelf, he may charge it by a rent, 
„or ftatute, one way or other. Lit. /e&. 648. Moor Ca. 
129. Dyer 10. If one charge land in tail, and land in, 
fee-fimple, and die; the land in fee only fhall be charge- 
able. Bro. Cha. 9. Lands intailed may be charged in 
fee, if the eftate-tail be cut off by recovery: if tenant in 
tail charge the land, and after levy a fine or fuffer a re- 
covery of the lands, to his own ufe; this confirms the 
charge, and it fhall continue. 1.Co. Rep. 61. A tenant 
for life charges the land, and then makes a feoffment to 
a ftranger, or doth wafte, &c. whereby it is forfeited, he 
in reverfion fhall hold it charged during his (the tenant’s) 
life: and if one havea leafe for life or years of land, and 
grant arent out of it; if after he furrenders his eftate, 
yet the charge fhall continue fo long as the eftate had 
endured, in cafe it had not beén furrendered. 1 Rep. 

67,145. Dyer 10. 

If a feme fole, leffee for years, takes hufband, and he 
charges the land and dies, fhe may avoid it; for the huf- 
band might have given or forfeited, but he may not 
charge it. Bro. Cha. 41. If one jointenant charge 
land, and after releafe to his companion and die, the fur- 
vivor fhall hold it charged : but if it had come to him by 
furvivorthip, it would be otherwife. 6 Rep. 76. 1 Shep. 

“Abr. 325. He that hath a remainder or reverfion of 
land, may charge it; becaufe of the pofflibility that the 
< land will come into poffeffion, and then the poffeffion 
fhall be charged. But where one leafes land for life, 
and grants the reverfion or remainder over to 4. B. who 
charges the land, and dies, and the tenant for life is heir 
to the fee; in this cafe he fhall hold it difcharged, for he 
had the poffeffion by purchafe, though he had the fee by 
difcent. Bro. 11, 16. 1 Rep. 62. If a rent be iffuing 
out of a houfe, &c. and it falls down, the charge hall 
remain upon the foil. g E. 4. 20. But when the eftate 
is gone upon which the charge was grounded, there ge- 
nerally the charge is determined. Co. Lit. 349. And 
“in all cafes where any executory thing is created by deed, 
there by confent of all the parties it may be by deed de- 
feated and difcharged. 10 Rep, 49. Vide Di/charge. 

Charitable Corporation, A fociety of perfons in the 
late reign obtained a ftatute to lend money to induffrious 
poor, at 5/. per cent. interet on pawns and pledges, to 
prevent their falling into the hands of the pawn-brokers, 
and therefore they were called the Charitable corporation : 
but they’ likewife took 5 /. per cent. for the charge of of- 
ficers, warehoufes, &c. And in the fifth year of King 
Geo. 2. the chief officers of this corporation, by conni- 
vance of the principal directors, abf{conded and broke, 
and defrauded the publick proprietors of great fums; for 
relief of the fufferers wherein, as to:part of their loffes, 
feveral ftatutes were made and enatted. See Stat. 5 Geo. 
Map. 31, 325. 7 Gte.2. cap. Tr. 

Charitable Ufes, Where any lands, &¢. are given to 
charitable ufes, commiflions of inquiry, and deeds how 
made and taken, &c. See Chancery and Mortmain. Stat. 

Geo. 2. c. 36. Lands given to alms and aliened, may 

e recovered by the donor, 13 Ed. 1. c. 41. Lands, &c. 
may be given for the maintenance of houfes of correc- 
tion, or of the poor, 35 Eliz. c. 7. je. 27. Commif- 
fioners to inquire of money given to poor prifoners, 22 
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9, 10. Money given to put out apprentices, either by 
parifhes or publick charities, to pay no duty, 8 Ann, c. 


9. Jt. 4o. Mr. Norton’s Will to Charitable Ufes, 
6 Geo. 2. c. 32. 11 Geo. D e37 See Mortmain. 
And vide alfo Black. Com. 2 V. 273, 376. 3 V. 428. 


@barks, Are pit-coal when charred or charked, {o cal- 
led in Worcefterfoire ; as fea-coal thus prepared at Netw- 
caftleis called coke. 

Charre of Mead, Is a quantity of lead confifting of 
thirty pigs, each pig containing fix fone wanting two 
pounds, and every {tone being twelve pounds.—Za charre 
de plumbo conftat ex 30 fotinellis, J quelibet fotinella con~ 
tinet 6 petras, exceptis duabus libris, S qualibet petra con- 
frat ex 12 libris. Affa de ponderibus. Rob. 3. R. 
Scot. cap. 22. — 

Charta, A word made ufe of not only for a charter, 
for the holding an eftate; but alfo a flatute. See Magna 
Charta. 

Charte, A card, chart, or plain which mariners ufe 
at fea, mentioned 14 Car. 2. cap. 33. 

‘Chartel, (Fr. cartel) A letter of defiance, or chal- 
lenge to a fingle combat; in ufe heretofore to decide dif- 
ficult controverfies at law, which could not otherwile be 
determined. Blount. ; j ; 

Charter, (Lat. charta, Fr, chartres, i. e. infrumenta) 
Is taken in our law for written evidence of things done 
between man. and man: whereof Braon, lib. 2. -cap. 26. 
fays thus, Fiunt aliquando donationes in fcriptis, ficut in 
chartis, ad perpetuam rei memoriam, propter brevem hominum 
vitam, &c. And Britton, in his 39th chapter, divides 
charters into thofe of the king, and thofe of private perfons. 
Charters of the king are thofe whereby the king paffeth any 
grant to any perfon or body politick ; as a charter of ex- 
emption, of privilege, ce. Charter of pardon, whereby a 
man is forgiven a felony, or other offence committed 
againft the king’s crown and dignity; and of thefe there 
are feveral forts, viz. charta pardonationis utlagaria, 
charta pardonationis fe defendendo, Sc. and others men- 
tioned in Reg. Writs 287, 288, Sc. . Charter of the foreft, 
wherein the laws of the foreft are comprifed, fuch as the 
charter of Canutus, Sc. Kitch. 314. Fleta, lib. 3. c, 14. 

Charters of private perfons are deeds and initruments for 
the conveyance of lands, ĉc. And the purchafer of 
lands fhall have all the charters, deeds and evidences as 
incident to the fame, and for the maintenance of his title. 
Co. Lit. 6. Charters belong to a feoffee, although they 
be not fold to him, where the feoffor is not bound to a 
general warranty of the land ; for there they fhall belong 
to the feoffor, if they be fealed deeds or wills in writing : 
but other charters go to the tertenant. Moor Ca. 687. 
The charters belonging to the feoffor in. cafe of warranty 
the heir fhall have, though he hath no land by difcent, 
for the poflibility of difcent after. 1 Rep. 1. See Magna 
Charta. 

Charterer, In Chefire, a freeholder is called by this 
name. Sir P. Leps Antig. fol. 356. 

Charter:Gobernments in America, Our colonies, 
with refpect to their interior policy, are properly of three 
forts. 1. Provincial eftablifbments, the conftitutions , of 
which depend on the refpective commiffions iflued by the 
crown to the governors, and the inftructions which ufually 
accompany thofe commiflions; under the authority of 
which, provincial affemblies are conitituted, with the 
power of making local ordinances, not repugnant to the 
laws of England. 2. Proprietary governments, granted 
out by the crown to individuals, in the nature of feuda- 
tory principalities, with all the inferior regalities, and 
fubordinate powers of legiflation, which formerly be- 
longed to the owners of counties palatine: yet ftill with 
thefe exprefs conditions, that the eads for which the grant 
was made be fubftantially purfued, and that nothing be 
attempted which may derogate from the authority of the 
mother country. 3. Charter governments, in the nature 
of civil corporations, with the power of making by-laws, 
for their own interior regulation, not contrary to the laws 
of England; and with fuch rights and authorities as are 
fpecially given them in their feveral charters of incorpo- 
ration. The form of government in moft of them is bor- 
rowed from that of England. They have a governor 
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named by the king (or in fome proprietary colonies by the 
Proprietor) who is his reprefentative or deputy; they alfo 
have courts of juftice of their own, from whofe decifions 
an appeal lies to the king and council here in England. 
Their general affemblies, which are their houfe of com- 
mons, together with their ceuncil of ftate, being their 
upper. houfe, with the concurrence of the king, or his re- 
prefentative the governor, make laws fuited to their own 
emergency. Such is the account given by Black/fone in his 
Com. 1 V. 108. 

As to the appeal, it may not be improper to obferve, 
that we conceive ’tis only in the nature of a reference, by 
way of arbitration; the parties entering into bond in 
America, to abide by the determination of the king in 
council here, as the editor (7. M.) hath been informed 
by a gentleman well acquainted with the fubject. 

Charter-land, (terraxter chartam) Is fach as a man 
holds by charter, that is by evidence in writing otherwife 
called freehold. nno 19 H.7. cap. 13. This in the 
time of the Saxons was called bockland, which was held 
(according to Lambard) with more commodious and eafy 
‘conditions than folkland was, i.e. lands held without 
writing ; becaufe that was bereditaria, libera atque immu- 
nis; whereas, fundus fine ftripto cenfum penfitabat annuum, 
atque officiorum quadam fervitute eff obligatus : priorem viri 
plerumg; nobiles, atque ingenii; pofteriorem rujftici fere éF 
pagani poffidebant : illam nos vulgo freehold & per chartam; 
hanc ad voluntatem domini appellamus. Lamb. Vide Black. 
Com. 2V. go. 

Chartersparty, (Lat. charta partita, Fr. chartre parti, 
ż. e. a deed or writing divided) Is what among merchants 
and fea-faring men we commonly call a pair of indentures, 
containing the covenants and agreements made between 
them, touching their merchandife and maritime affairs. 
2 Inf. 673. And charter-parties of affreightment fettle 
agreements, as to the cargo of fhips, and bind the matter 
to deliver the goods in’ good condition at the place of 
difcharge, according to agreement; and the matter fome- 
times obliges himfelf, fhip, tackle and furniture, for per- 
formance. 

The Common law conftrues charter-parties, as near as 
may be, according tothe intention of them, and not ac- 
cording to the literal fenfe of traders, or thofe that mer-. 
chandife by fea, but they muft be regularly pleaded. In 
covenant by charter-party, that the fhip fhould return to 
the river of Thames, by a certain time, dangers of the fea 
excepted, andafter in the voyage, and within the time of 
the return, the fhip was taken upon the fea by pirates, fo 
that the matter could not return at the time mentioned in 
the agreement; it was adjudged that this impediment 
was within the exception of the charter-party, which ex- 
tends as well to any danger upon the fea by pirates and 
men of war, as dangers of the fea by fhipwreck, tempeft, 
Ere. Stile 132. 2 Rol. Abr. 248. 

A fhip is freighted at fo much per month that fhe fhall 
be out, covenanted to be paid after her arrival at the port 
of London; the fhip is caft away coming up from the 
Downs, but the lading is all preferved, the freight fhall 
in this cafe be paid; for the money becomes due monthly 
by the contract, and the place mentioned is only to af- 
certain where the money is to be paid, and the fhip is 
intitled to wages, like a mariner that ferves by the month, 
who if he dies in the voyage, his executors are to be 
anfwered *pro rata. Molloy de Fur. Maritim. 260. If a 
part-owner of a fhip refule to join with the other owners 
in fetting out of the fhip, he fhall not be intitled to his 
fhare of the freight; but by the courfe of the admiralty, 
the other owners ought to give fecurity if the fhip perith 
in the voyage, to make good to the owner ftanding out 
his fhare of the fhip. Sir Lionel Fenkins, in a cafe of this 
nature, certified that by the law marine and courfe of the 
admiralty, the plaintiff was to have no fhare of the 
freight ; and that it was fo in all places, for otherwife 


there would be no navigation. Lex Mercat. 100. See 
Freight. 

Forms of charter-parties of affreightment are fold ready 
printed. 


Chartis Rendendis, Is a writ which lies againft him 
that hath charters of feoffment entrufted to his keeping, 
and refufeth to deliver them. Reg. Orig. 159. 


3 


Chafe, (Fr. chafe) In its general fignification is a great 
quantity of woody ground lying open, and privileged for 
wild beafts and wild fowl: and the beatts of chajè pro- 
perly extend to the buck, doe, fox, &c. and in common 
and legal fenfe to all the beafts of the foreft. 1Jn/?. 233. 
But if one have a chaje within a foreft, and he kill or 
hunt any ftag or red deer, or other beafts of the foreft, he 
is fineable. 1 Fones’s Rep. 278. 

A chafe is of a middle nature between a foreft and a 
park, being commonly lefs than a foret, and not endowed 
with fo many liberties, as the courts of attachment, 
{wainmote, and juitice-feat ; though of a larger compafs, — 
and ftored with greater diverfity both of keepers, and 
wild beaits or game, than a park. A chafe differs from a 
foreft in this, becaufe it may be in the hands of a fubject, 
which a foreft in its proper and true nature cannot; and 
from a park, in that it is not enclofed, and hath a greater 
compais, and more variety of game, and officers likewife. 
Crompt. in his Furifd. fol. 148. fays a foreft cannot bein- 
the hands of a fubject, but it forthwith lofeth its name, 
and becomes a chafe: but fol. 197. he fays, a fubje&t 
may be lord and owner of a foreft, which though it feems 
a contradiction, yet both fayings are in fome fort true; 
for the king may give or alienate a foreft to a fubject, fo 
as when it is once in the fubjeét, it lofeth the true pro- 
perty of a foreft, becaufe the courts called the juftice-teat, 
{wainmote, ĉc., do forthwith vanifh, none being able to 
make a Lord Chief Juftice in Eyre of the foreft, but the 
king, yet it may be granted in fo large a manner, as 
there may be attachment, fwainmote, and a court equi- — 
valent to a juftice-feat. Mamnwood, part 2. C. 3,4. 

A forech and a chafe may have different officers andlaws: 
every foreft is a chafe, &% quiddam amplius; but any chaft 
is not a foreft. A chafe is ad communem. legem, and not to 
be guided by the foreft laws; and it is the fame of parks, 
4 Infi. 314. A man may have a free chafe as belonging to 
his manor in his own woods, as well as a warren and a 
park in his own grounds; for a chafe, warren and 
park are collateral inheritances, and not ifluing outof 
the foil ; and therefore if a perfon hath a chafe in other 
men’s grounds, and after purchafeth the grounds, the 
chaje remaineth. Ibid. 318. If a man have freehold in — 
a free chafe, he may cut his timber and wood growing 
upon it, without view or licence of any; though it isnot 
fo of a foreft: but if he cut fo much that there is notfufi- 
cient for covert, and to maintain the game, he fhallbepu- 
nifhed at the fuit of the king: and fo if a common per- S 
fon hath a chafe in another’s foil, the owner of the foil — 
cannot deftroy all the covert, but ought to leave fufficient y 
thereof, and alfo browfewood, as hath been accuftomed. — 
11 Rep. 22. And it has been adjudged, that within fuch 
chaje, the owner of the foil by prefcription may have 
common for his fheep, and warren for his conies, but he 
cannot furcharge with more than has been ufual, normake 
coney-burrows in other places than hath been ufed. Ibid. 
If a free chafe be inclofed, it is faid to be a good caufe of 
feizure into the king’s hands. It is not lawful to make 
a chafe, park or warren, without licence from the king 
under the broad feal. See Black. Com. 2 V. 38, 416. 
4/7. 408. oe 

Chafoz, An hunting horfe.—Dederunt mihi unum cha- F 
forem, &c. Leg. Will. 1. cap. 22. And in another 
chapter it is written cacorem. ; $ 

Ghaftellaine, A noble woman: quafi caftelli dominas. 

Chattity, The Roman law (Ff 48, 8. 1.) juftifies d 
homicide in defence of the chaftity either of one’s felf or 
relations; and fo alfo, according to Selden, (de Legib. 
Hebrzor. l. 4. c. 3.) ftood the law in the Jewish repub- 
lick. The Englifo law likewife juftifies a woman, killing 
one who attempts to ravifh her. (Bac. Elem. 34. 1 
Hawk. P. C. 71.) So the hufband or father may juftify 
killing a man, who attempts a rape upon his wife or 
daughter; but not if he takes them in adultery by con- — 
fent, for the one is forcible and felonious, but not the 
other. 1 Hal, P. C. 485, 6. And without doubt the — 
forcibly attempting a crime, of a ftill more deteftable — 
nature, may be equally refifted by the death of the un- 
natural aggreffor. For the one uniform principle, that 
runs through our own and all other laws, feems to be © 
this; that where a crime, im itfelf capital, is endayoured — 
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to be committed by force, it is lawful to repel that force 


by the death of the party attempting. , Black. Com. 4 V. 
181. 


Chattels, or Catals, (catalla) Comprehend all goods 


moveable and immoveable, except fuch as are in nature of 


freehold, or parcel of it. The Normans call moveable 
goods only, chattels; but this word by the Common law 
extends to all moveable and immoveable goods: and the 
Civilians denominate not only what we call chattels, 
but alfo land, dona. But no eftate of inheritance or 


_ freehold, can be termed in our law goods and chattels; 


though a leafe for years may pafş as goods. Chattels are 
either perfonal or real: perfonal, as gold, filver, plate, 


` jewels, houfhold-ftuff, goods and wares in a fhop, 


corn fown on the ground, carts, ploughs, coaches, faddles, 
&c. Cattle, &c. as horfes, oxen, kine, bullocks, fheep, 


. pigs, and all tame fowls and birds, fwans, turkeys, 


geefe, poultry, &c. and thefe are called perfonal in two 
refpects, one becaufe they belong immediately to the per- 
fon of a man; and the other, for that being any way in- 
jurioufly with-held from us, we have no means to recover 
them but by perfonal action. Chattels real are fuch as either 
appertain not immediately to the perfon, but to fome other 


thing by way of dependency, as a box with charters of 


land, &c. or fuch as are iffuing out of fome immoveable 
thing to a perfon, as a leafe, or rent for term of years: 
and chattels real concern the realty, lands and tene- 
ments, leafes for years, intereft in advowfoms, in flatutes- 
merchant, &Jc. And alfo include corn cut, trees cut, 
Se. 1 Inf. 118. Noy’s Max. 49. But deeds relating to 
a freehold, obligation, &¢. which are things in action, 


are not reckoned under goods and chattels; though if 


Writings are pawned, they may be chattels: and money 
hath not been accounted goods or chattels ; nor are hawks 
or hounds fuch, being fere natura. 8 Rep. 33. Terms 
de Ley 103. Kitch. 32. 


Perfonal eftate is ufually taken for money, goods, 
And chattels perfonal are 
‘not only moveable and immoveable, but fome are animate, 
‘as horfes, sc. and others inanimate, as beds, fc. A 
arter of gold, buttons, &c. belonging to 
‘the drefs of a knight of the garter, are not jewels to pafs 
by that name in perfonal eftate, but enfigns of honour. 
“Dyer 59. ‘The law will not fuffer the devife of a perfonal 
chattel, with a remainder over; but a devife of a chattel 
‘real, with remainder over, hath been in fome cafes ad- 


The w/e of perfo- 


‘bonds, leafes for years, &c. 


collar of SS. 


judged good in equity. 2 And. 185. 
“nal things, fuch as plate, jewels, ĉe. may be given to one, 


‘and the remainder to another ; and in that cafe the pro- 
But a 
devife of. the ufe of money has been adjudged a devife of 
- the money itfelf; and fo a devife of the ufe of books, 
‘medals, éc. and limitations over have been declared 


‘perty is vefed in the laft devifee. Owen 33. 


void: 1 Chaz. Re: 129. 2 Chan. Rep. 167. 


Chattels perfonal are, immediately upon the death of 


the teftator, in the aétual poffeffion of the executor, as the 
Taw will adjudge, though they are at never fo great a 


‘diftance from him ; chattels real, as leafes for years of 


houfes, lands, &c. are not in the poffeffion of the ex- 

ecutor till he makes an entry, or hath recovered the fame; 
except there be a leafe for years of tithes, where no entry 
can be made. 1 Nel/: Abr. 437. Leafes for years, tho’ 
-for 1000 years; leafes at will, eftates of tenants by 
‘elegit, (Fc. are chattels, and fhall go to the executor: all 
‘obligations, bills, ftatutes, recognifances and judgments, 

fhall be as a chattel in the executors, &c. Bro. Obl. 18. 
EEN Be 120; 


But if one be feifed of land in fee on which trees and 


grafs grow, the heir fhall have thefe, and not the execu- 


tor; for they are not chattels till they are cut and fevered, 
“but parcel of the inheritance. 4 Rep. 63. Dyer 273. 
The game of a park with the park, fifth in the pond, and 
doves in the houfe with the houfe, go to the heir, &c. 
and are not chattels: though if pigeons, or deer, are 
“tame, or kept alive in a room; or if fifh be in a trunk, 
‘&r. they go to the executors as chattels. Noy 124. 11 
Rep. 50. Kelw. 88. An owner of chattels is faid to be 
tifed of them ; as of frechold the term is, that a perfon 


-is fei/ed of the fame. 
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Chaud-inedley, Is of pretty much the fame import 
with chance-medley. The former, in its etymology, fig- 
nifies an affray in the Aear of blood, or pailion ; the lat- 
ter, a cafual affray. ‘The latter is in common fpeech too 
often erroneoufly applied to any manner of homicide by 
mifadventure ; whereas it appears by the Svat. 24 H. 8. 
c. 5. and our ancient books, (Staundf. P. C. 16.) that 
it is properly applied to fuch killing, as happens in felf- 
defence, upon fudden rencounter. 3 Inf. 55, 57. 
Fofter 275, 6. Black. Com. 4 V. 184. 

@haumpert, A kind of tenure mentioned Pat. 35 Ed. 
3. To the hofpital of Bowes in the ifle of Guernfey. 
Blount. 

Chaunter, A finger ina cathedral. See Chanter. 

Chauntrp-rents, Are rents paid to the crown by 
the fervants or purchafers of chauntry-lands. 22 Car. 2. 
C. O. 

Cheats, Are deceitful practices in defrauding or en- 
deavouring to defraud another of his known right, by 
means of fome artful device, contrary to the plain rules 
of common honefty; as by playing with falfe dice; or 
by caufing an illiterate perfon to execute a deed to his 
prejudice, by reading it over to him in words different 
from thofe in which it was written; or by perfuading a 
woman to execute writings to another as her truftee, 
upon an intended marriage, which in truth contained 
no fuch thing, but only a warrant of attorney to confefs 
a judgment; or by fuppreffing a will; and fuch like. 1 
Hawk. 188. 

Stat. 33 H. 8. cap. 1. fea. 2. If any perfon falfly 
and deceitfully get into his hands or poffeflion any money 
or other things of any other perfons by colour of any 
falfe token, &c. being convitted, fhall have.fuch punifh- 
ment by imprifonment, fetting upon the pillory, or by 
any Sadat pain (except pains of death) as fhall be ad- 
judged by the perfons before whom he fhall be convict. 
See the Statute. 

Lord Coke obferves hereupon, that for this offence the 
offender cannot be fined, but corporal pain only inflicted. 
3 Inf. 133. 

But Mr. Serjeant Hawkins (p. 188.) obferves, that a 
perfon has been fined 5o0o/. for this offence. 

As there are frauds which may be relieved civilly, and 
not punifhed criminally (with the complaints whereof the 
courts of equity do generally abound); fo there are other 
frauds, which in a {pecial cafe may not be helped civilly, 
and yet fhall be punifhed criminally. Thus, if a minor 
goes about the town, and pretending ta be of age, de- 
frauds many perfons, by taking credit for a confiderable 
quantity of goods, and then infifting on his nonage ; 
the perfons injured cannot recover the value of their goods, 
but they may indict and punifh him for a common cheat. 
Barl. 100. r 

By 30 Geo. 2. c. 24. Perfons convicted of obtaining 
money or goods by falfe pretences, or of fending threaten- 
ing letters in order to extort money or goods, may be 
punifhed by fine and imprifonment, or by pillory, whip- 
ping, or tranfportation. Vide Black. Com. 4 F. 157, 
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Check-Woll, Is a roll or book containing the names of 
fuch as are attendants on, and in pay to the King or other 
great perfonages, as their houfhold fervants. Stat. 19 
Car. 2. cap. 1. It is otherwife called the checguer roll, 
and feems to take its etymology from the Excheguer. 14 
Hens 82 Gants 

Chetindza, A fort of fhip. Obligavit fe imperator 
ad 100 chelindras & 50 galleias ducendas ultra mare. Mat. 
Paris, anno 1238. 

Chelfea A College to be ereed at Chela, and a 
trench made to convey water from the river Lee to Lon- 
don, to maintain the fame, by Stat. 7 Fac. 1. c. 9. By 
late ftatutes concerning the army, one day’s pay in a year 
is to be deduéted out of every officer and foldier’s pay, 
for Cheljfea Hofpital. Stat. K. Will. Q., Aun. and K. Geo. 
I. and 2. 

Chet, An uncertain quantity of merchandize, wine, 
ERA 

Cheer, Where felony, ĉc. is committed by any in- 

habitant of the palatine of Chefer, in another county, 


Ze: 





proceis 


G PrF 


procefs fhall be made to the exigent where the offence was 
done, and if the offender then fly into the county of Che/- 
ter, the outlawry ihall be certified to the officers there. 
1H. 4. c.18. The feffions for the county ‘palatine of 
Chefier, is to be kept twice in the year, at Michaelmas and 
Eajier : And jultices of peace, Ge. in Chefer thall be no- 
minated by the Lord Chancellor. Stat. 27 H. 8. c 5. 
32 H. 8. c. 43. Recognifances of ftatutes merchant may 
be acknowledged, and fines levied before the Mayor of 
Chefter, (Sc. tor lands lying there. 2 &9 3 Ed. 6. c. 31. 
But no writ of protection fhall be granted in the county 
palatine. See County. Palatine. And Black. Com. 1 V. 
116. 3 Y. 78. 

Chevage, (chevagium, from the Fr. chef, i. e. caput) 
Ts a tribute or fum of money formerly paid by fuch as 
held lands in villenage to their lords in acknowledgment, 
and was a kind of head or poll money. Of which Brac- 
ton, lib. 1. cap. 10. fays thus; Chevagium dicitur recog- 
nitio in fignum fubjeftionis © dominii de capite Juo. Lam- 
bard writes this word chivage; but it is more properly 
chiefage: and anciently the: Jews, whilft they were ad- 
mitted to live in Hugland, paid chevage or poll money to 
the King, as appears by Pat. 8 Ed. 1. pari. It feems 
alfo to be ufed for a fum of money, yearly given to a 
man of power for his protection, as a chief head or lead- 
er: but the Lord Coże fays, that in this fignification, it 
is a great mifprifion for a fubje&t to take fums of money, 
or other gifts yearly of any, in name of chevage, becaufe 
they take upon them to be their chief heads or leaders. 
Co. Litt. 140. 

@hebantia, A loan or advance of money upon credit ; 
Fr. chavarice, goods, ftock. Idem prioratus pene de- 
Sfirudius, ZF poffelfionis fue ad plurimos terminos pro pluri- 
mis Chevantiis alienate exiftunt. Mon. Ang. Tom. 1. pag. 
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29. 
Thevetit, (cheverillus) A young cock, or cockling. 
Pat. 15 H. 3. 

Chevifance, (from the Fr. chevir, ,i. e. Venir a chief 
de quelque chofè, to come to the head or end of a bufinefs) 
Signifies an agreement or compofition made; an end or 
order fet down between a creditor or debtor; or fome- 
times an indireét gain in point of ufury, &c. In our 
ftatutes it is often mentioned, and moft commonly ufed 
for an unlawful bargain or contra&t. Svat. 37 Hen. 8. 
ae O13 Bitz. ee 6. 8S 82 Fae. 1, 0c. 157" dae 12 
Car. 2. c. 13. See Black. Com. 2 V. 474. 

Chevitie, and Cheviice, Are heads of ploughed lands, 
Novem acras terre cum chevifcis ad ipfas pertinentibus. 
Mon. Angl. Tom. 2. f. 116. 

Chief Beiits, The rents of frecholders of manors often 
fo called, i. e. reditus capitales—They are alfo denomi- 
nated guit-rents, quieti reditus ; becaufe thereby the tenant 
goes quit and free of all other fervices. Black. Com. 
AATA 

Thief Pledge, (plegius vel vas capitalis) Mentioned 
20 Hen. 6. c. 8. See Borough-head and Borough-holder. 

Chief (Tenants in) Tenants in capite, holding im- 
mediately under the King, in right of his crown and dig- 
nity. Black. Com. 2 V. 60. 

Chiimen, Are in law a man’s iffue begotten on his 
wife. In cafe land be given by will to a man and his 
children, who has fuch alive, the devifee takes only an 
eftate for life ; but if there be no child living, it is held 
to be an eftate-tail. 1 Vent. 214, 225. Sed qu. for the 
intent of the teftator fhould be confidered. A devife to 
one’s children, prima facie, refers only to fuch as are alive 
at the time of making the will; though were the fame to 
children living at his death, a child in wentre fa mere; 
may be looked upon as living. 1 Peer Williams 244, 
342. Alfoa fon, with which a wife is priviment enfient, 
is adjudg’d living at the time of the teitator’s death, to 
prevent an eftate going over to another, Gc. Ibid. 486. 
If a fum of money is given in truft for the children of 
another perfon, and he had only one child and feveral 
grand-children, the child only fhall take; yet it is faid if 
fuch perfon had not any child living, the grandchildren 
might have taken by the name of children. 2 Vern. 106. 
Abr. Caf. Eg. 202. A father being about te make his 
will, and thereby intending to have made provifions for 
his younger children ; his fon and heir diffuaded him from 
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doing it, and promifed that he would take care his bro- 
thers and fifters fhould have the provifions ; upon which 
the father forbore making them, and they were decreed 
in Chancery againft the heir; his promife being by fraud. 
Preced. Canc. 4. And where a perfon going to fuffera 
recovery, in order to provide for younger children, was 
kept from it by the heir in tail, he promifing to do for 
them himfelf; it has been ruled he fhould do it after the 
father’s death. Ibid. 5. See Adminiftrator. See alfo 
Pofthumous. 

Childwit, (Sax.) Is a fine or penalty of a bond-wo- 
man unlawfully begotten with child: Prior habeat ger/u- 
mam de nativa Jua impregnata fine licentia maritandi. Ex» 
Reg. Priorat’ de Cokesford. Cowel fays, it fignifieth a 
power to take a fine of your bord-woman gotten with 
child without your confent: and within the manor of 
Writtle in Com. Effex, every reputed father of a bafe child 
pays to the lord fora fine 3s. 44. where it feems to ex- 
tend as well to free as bond-women ; and the cuftom is 
there called childwit to this day. 

Chimin, (Fr. chemin, i. e. via) In law phrafe is a 


way; which is of two forts; the King’s highway, anda — 


private way. The King’s highway, (chiminus regius) is 
that in which the King’s fubjeés, and all others under his 
protection, have free liberty to pafs, though the property 
of -the foil where the way lies, belongeth to fome private 
perfon. A private way is that in which one man er more 
have liberty to pafs through the ground of another, by 


preicription or charter; and this is divided into chimin in _ 


ofs, and chimin appendant. Chimin in grofs is where a 
perfon holds a way principally and folely in itfelf ; chimin 


appendant is that way which a man hath as appurtenant to 


fome other thing: as if he rent a clofe or pafture, with 
covenant for ingrefs and egrefs through fome other ground 
in which otherwife he might not pafs. Kitch. 117. Co. 
Litt. 56. It is faid a way may not be claimed by pre- 
f{cription as appendant or appurtenant to an houfe, be- 
caufe it is only an eafement and no intereft; but a per- 
fon may pefcribe for a way from his houfe through a cer- 
tain clofe, &c. to church, though he himfelf hath Jands 
next adjoining to his faid houfe, through which of ne- 
ceflity he muft firt pafs ; for the general prefcription fhall 
be applied only to the lands of others. Yelv. 159. 1 
Danv. Abr. 785. See Highway. 

Chiminage, (chiminagium) Is toll due by cuftom for 
having a way through a foreft ; and in ancient records it 
is fometimes called pedagium. Cromp. Jurifd. 189. Co. 
Litt. 56. J clonium quod in foreftis exigebant foreftarit 
a plauftris S equis oneris caufa eo venientibus. hart. 
Foreft. cap. 14. Et nullus foreftarius qui non fit foreftarius 
de feodo, Fc. capiat chiminagium, &c. 





Chimnep-MBonep, Otherwife called bearth-money, a . 


duty to the crown on houfes. By ftatute 14 Car. 2. cap. 
2. Every fire-hearth and ftove of every dwelling or other 
houfe within Exgland and Wales (except fuch as pay not 
to church and poor) fhall be chargeable with 25. per an- 
num, payable at Michaelmas and Lady-Day to the King 
and his heirs, and fucceffors, &c. which payment was 
commonly called chimney-money. This tax being much 
complained of, as burthenfome to the people, hath beem 
long fince taken off, and others impofed in its ftead; 


among which that on windows of houfes, laid 7 &8W. 


3. ¢. 18. § Ann. c. 13. 8 Ann. c.4. 20 Geo Z.ucage 


ce. Ge. has by fome perfons been efteemed almot 


equally grievous. See Fuage. 
Chimnies, What duties payable for fmall and large 
backs of chimnies, 2 Will. & Ma. fef. 2. ¢. 4. 


China and Japan wares, To what duties liable, Ge 


BTA Aam C. Ae, 7 Geanina iela 2 Ne i 
Chipp, Cheap, Chipping, Signifies the place to be a 
market-town, as Chippenham, &c. Blount. 


felling. 


Chirgemot, Circgemot chirchgemot, (Sax.) forum eccle- R 





fiafticum. 
wel amore congreget, vel Jequeffret judicio. 
c. 8. 4 int. 421: 

Chirograph, (chirographum, or feriptum chirographa- 


Quoufque chirgemot difcordantes inveni, 


tum) Any pvblick inftrument of gift or conveyance, at- — 
tefted by the fubfcription and crofles of witnefles, wasin — 
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Chippingabel, or cheapingavel, Toll for buying and 


Leg. Hen. 1. - 
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the time of the Saxons called chirographum ; which being 
fomewhat changed in form and manner by the Normans, 
was by them filed charta: in following times, to pre- 
vent frauds and concealments, they made their deeds of 
mutual covenant in a /eript and refcript, or in a part and 
eounter-part, and in the middle between the two copies, 
they drew the capital /etters of the alphabet, and then tal- 
lied or cut afunder in an indented manner, the fheet or 
fkin of parchment; which being delivered to the two 
parties concerned, were proved authentick by matching 
with and aniwering to one another : and when this pru- 
dent cuftom had for fome time prevailed, then the word 
chirographum was appropriated to fuch bipartite writings 
or indentures. Anciently when they made a chirograph 
or deed, which required a counter-part, they ingrofled 
it twice upon one piece of parchment contrariwife, leav- 
ing a fpace between, in which they wrote in great letters 
the word @bitograp); and then cut the parchment in 
two, fometimes even, and fometimes with indenture, 
through the midit of the word : this was afterwards called 
dividenda, becaufe the parchment was fo divided or cut; 
and ’tis faid the firft ufe of thefe chirographs was in Henry 
the Third’s time. 

Chirograph was of old ufed for a fine; the manner of 
ingroiling whereof, and cutting the parchment in two 
pieces, is ftill obferved in the chirographer’s office: but as 
to deeds, that was formerly called a chirograph, which 
was fubfcribed by the proper hand-writing of the vendor 
or debtor, and delivered to the vendee or creditor: ahd it 
differed from /yugraphus, which was in this manner, viz. 
Both parties, as well the creditor as debtor, wrote their 
names an! the fum of money borrowed, on paper, Gc. 
and the word Sypngraphus in capital letters in the mid- 
dle thereof, which letters were cut in the middle, and 
one part given to each party, that upon comparing them 
(if any dilpute fhould arife) they might put an end to 
the difference. The chirographs of decds have fometimes 
concluded thus, Et in hujus rei teftimonium huic Jcripto 
in modum chirographi confe@o vicifim figilla nofira appofui- 
mus. The chirographs were called charte divife, /cripta 
per chirographum divi/a, charte per alphabetum divija ; 
as the Chirographs of all fines are at this time. Kennet s 
Antiq. 177. Mon. Ang. tom. 2. p. 94. 

Woirographer of Fines, (chirographus finium SF con- 
cordiarum, of the Greek XseoyexQov, a compound of X:},, 
manus a hand, and yedQw, /cribo, to write, a writing of 
aman’s hand) Signifies that officer in the Common Pleas 
which ingroffeth fines acknowledg’d in that court into a 
‘perpetual record, after they are examined and paffed in 
the other offices, and that writes and delivers the indentures 
‘of them to the party: and. this officer makes out two in- 
‘dentures, one for the buyer, another for the feller; and 
alfo makes one other indented piece, containing the effect 
of the fine, which he delivers to the cuftos brevium, which 
is called the foot of the fine. The chirographer likewife, 
‘or his deputy, proclaims all the fines in the court every 
term, according to the ftatute, and endorfes the proclama- 
‘tion upon the backfide of the foot thereof; and always 
Keeps the writ of covenant, and note of the fine: and 
the chirographer hall take but 4s. fee for a fine, on pain 





to forfeit his office, ec. Stat. 2 Hen. 4. c. 8. 23 Eliz. 
€. 3. 2 Inf. 468. 
@hirurgeon. See Surgeon. 


Chivatry, (/ervitium militare) Comes from the Fr. 
chevalier, and in our law is ufed for a tenure of lands by 
knights fervice; whereby the tenant was bound to per- 
form fervice in war unto the King, or the mefne lord of 
whom he held by that tenure. And chivalry was either 
general or fpecial ; general, where it was only in the feof- 
ment that the tenant held per /ervitium militare, without 
any {pecification of ferjeanty, efcuage, ce. Sperial, when 
it was declared particularly by what kind of knight-fer- 
vice the land was held. 

For the better underftanding of this tenure, it hath 
een obferved, that there is no land but is holden me- 
diately or immediately of the crown by fome fervice ; and 
therefore all our freeholds that are to us and our heirs, 
are called fewda or feoda, fees, as proceeding from the 
King, for fome fmall yearly rent, and the performance 
ef fuch fervices as were originally laid upon the land at 












lands, for rents and fervices as they thought good : 
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the donation thereof; for as the King gave to the great 
nobles, his immediate tenants, la poifeffions for ever, 
to hold of him for this or that fervice or rent; fo they in 
time parcelled out to fuch others as they liked the fame 
and 


thefe fervices were by Littleton divided into two, forts, 





chivalry and focage; the firft whereof was martia: and 


military, the other ruftical ; chivalry therefore was a 
tenure of fervice, whereby the tenant was obliged to per- 
form fome noble or military office unto his lord, being of 
two kinds, either rega/, that is held only of the King, or 
common, where held of a common perfon: that which 
might be held only of the King was called /eraitium or 


Jerjeantia, and was again divided into grand and petit 


ferjeanty ; the grand ferjeanty was where one held iads 
of the King by fervice, which he ought to do in his own 
perfon, as to bear the King’s banner or fpear, to lead his 
hofte, or to find a man at arms to fight, Ge. Petit fer- 


|jeanty was when a man held lands of the King, to yield 


him annually fome {mall thing towards his wars, as a 
fword, dagger, bow, &c. 

Chivalry that might be holden of a common perfon, 
was termed /tutagium, efcuage, that is fervice of the 
fhield, which was either uncertain or certain 5 e/cuage un- 
certain was likewife twofold, frf, where the tenant was 
bound to follow his lord, going in perfon to the king’s 
wars, either himfelf or fending a fufficient man in his 
place, there to be maintained at his coft fo long as was 
agreed upon between the lord and his firft tenant, at the 
granting of the fee; and the days of fuch feivice feem to 
have been rated by the quantity of land fo holden ; as if 
it extended to a whole knights fee, then the tenant was 
to follow his lord forty days; and if but to half a 
knight’s fee, then twenty days; if a fourth part, then 
ten days, &e. and the other kind of this efcuage was 
called cajleward, where the tenant was obliged by him- 
felf or fome other, to defend a caflle, as often as it fhould 
come to his turn; and thefe were called efcnage uncer- 
tain; becaufe it was uncertain how often a man fhould 
be called to follow his lord to the wars, or to defend a 
caftle, and what his charge would be therein. 

Efcuage certain was where the tenure was fet ata certain 
fum of money to be paid in lieu of fuch fervice; as that 
aman fhould pay yearly for every knight’s fee twenty 
fhillings, for half a knight’s fee ten fhillings, or fome 
like rate ; and this fervice, becaufe it is drawn to a cer- 
tain rent, groweth to be of a mixt nature, not merely fo- 
cage, ahd yet focage in effect, being now neither perfonal 
fervice nor uncertain, Littleton. ‘The tenure called chi- 
valry had other conditions annexed to it: but there is a 
great.alteration made in thefe things by the Stat. 12 Car. 
2. c, 24. whereby tenures by knights fervice of the king, 
or any other perfon, iz capite, Sc. and the fruits and 
confequences thereof are taken away and difcharged; 
and all tenures are to be conftrued and adjudged to be 
free and common /ocage, &c. 

See as to the court of chivalry, Black. Com. 3 V. 68. 
4 V. 264. As to its jurifdidion, 3 V. 103. 4V. 264. 
As to guardian in chivalry, 1 V. 462. As to tenure in 
chivalry, 2 V. 62. 

@hocolate. See Coffee. 

Chop-church, (ecclefarum permutatio) Is a word men- 
tioned in a ftatute of King Hez. 6. by the fenfe of which, 
it was in thofe days a kind of trade, and by the judges 
declared to be lawful: but Brooke in his abridgment fays, 
it was only permiffable by law: it was without a doubt a 
nick-name given to thofe that ufed to change benefices 5 
as to chop and change is a common exprefiion. g Hen. 6. 
cap. 65. Vide Litera mija omnibus epifcopis, Sc. contra 
Choppe-Churches, azzo 1391. Spelm. de Con, vol. 2. 

. 642. 

: Choral, (choralis) Signifies any perfon that by virtue 
of any of the orders of the clergy, was in ancient time 
admitted to fit and ferve God in the choire ; which in La- 
tin is termed chorus: and Mr. Dugdale in his hiftory of 
St. Paul’s Church fays, that there were formerly fix Vicars 
Choral belonging to that church. 

Whozrepilcopi, Sufragan or Rural Bifbops, anciently de- 
legated by the prime diocefan ; their authority was re- 
{trained by fome councils, and their office by degrees abo - 
lithed ; 


lithed ; after whom the Rural Deans were fo commiffioned 
to exercife epifcopal jurifdiétion,. till inhibited by Pope 
Alexander the Third. Kennet?s Paroch. Antiq. 639. 
Chott, (Fr.) A thing ; ufed in the Common law 
with divers epithets; as * chofe local, chofe tranfitory, and 
chofe in adtion. Chofe local is fuch a thing as is annexed 
to a place, as a mill, and the like: and chofè tranfitory is 
that thing which is moveable, and may be taken away, 
or carried from place to place: cho/e in adion is a thing 
incorporeal, and only a right; as an annuity, obligation 
for debt, &c. And generally all caufes of fuit for any 


debt, duty, or wrong, are to be accounted chofes in ac-. 


tion: and it feems chofè in ađion may be alfo called chofè 
in fufpence, becaufe it hath no real exiftence or being, nor 
can properly be faid to be in our poflefion. Bro. Tit. 
Chofe in Aion. 

When a man can bring an action for fome duty, wiz. 
debt upon bond, or for rent; or action of covenant, or 
trefpafs for goods taken away, or fuch like; thefe are 
chofes in action : and as they are things whereof a perfon 
is not poflefled, but is put to his aétion for recovery of 
them, they are therefore called chofes in aion. 1 Lill. 
Abr, 264. A perfon diffeifes me of land, or takes away 
my goods; my right or title of entry into the Jands, or 
action and fuit for it, and fo for the goods, is a chofe in 
acion : fo a debt on an obligation, and power and right 
of a&tion to fue for the fame. 1 Brownl. 33. Anda 
condition and power of re-entry into land upon a 
feoffment, gift or grant, before the performance of the 
condition, is of the nature of a chofè in aftien. Co. Litt. 
214. 6 Rep. 50. Dyer 244. If one have an advowfon, 
when the church becomes void, the prefentation is but as 
a chofe in aéfion, and not grantable: but ’tis otherwife 
before the church is void. Dyer 296. Where a man 
hath a judgment againft another for money, or a ftatute, 
thefe are chofes in action. An annuity in fee to a man and 
his heirs, is grantable over : but it has been held, that an 
annuity is a chofe in aGion, and not grantable. 5 Rep. 89. 
Fitz. Grant, 45. A chofe in adion cannot be transferred 
over; nor is it devifeable: nor can a chofe in action be a 
fatisfaction, as one bond cannot be pleaded to be given in 
fatisfaction for another ; but in equity cho/es in action may 
be affignable ; and the King’s grant of a chofe in aGion is 
good. Cro, Fac. 170, 371. Chane. Rep. 169. 

When bonds are afligned, it is done with power of at- 
torney to receive and fue in the aflignor’s name; fo that 
though in this cafe a cho/e in aion is faid to be afficnable 
over, yet it amounts to little more than a letter af attor- 
ney to fue forthe debt. Wood's Inf. 282. A man may 
authorife another to fue for a debt due by fpecialty in his 
name, and by agreement promife it to him when recovered; 
or he may give, grant or affign the writing, and fo fe 
prive himfelf of the means to recover the debt, though 
fuch adebtitfelf being a cho/e in aGion, cannot be regularly 
afligned over. 1 Shep. Abr. 337. Charters, where the 
owner of the land hath them in poffeffion, are grantable: 
a poffibility of an intereft or eftate in a term for years, is 
near to a chofè in action, and therefore may not be granted ; 
but a poffibility, joined with an intereft, may be a grant- 
able chattel. Co. Lit. 265. 4Rep. 66. Moor Ca. 1128. 
And this the law doth provide to avoid multiplicity 
of fuits, and the fubverfion of juftice, which would fol- 
low if thefe things were grantable from one man to an- 
other. Dyer 30. Ploavd. 185. 

But by releafe cho/es in ađion may be releafed and dif- 
charged for ever ; but then it muft be to parties and pri- 
vies in the eftate, &c. For no ftranger may take advan- 
tage of things in action ; fave only in fome fpecial cafes ; 
as upon the Stat. 32 Hen. 8. cap. 8. Co. Litt. 214. 
Yelw. 9, 85. Achofe in acion, as an obligation, Gc. is 
not within the Svat. 21 Hex. 8. ¢. 7. concerning larceny 
by fervants, in going away with or imbeziling their maf- 
ter’s goods, to the value of 40s. And generally thefe 
are of no ufe to any but the owner, Hawk. P. C. 92, 
93- But fee Srat. 2 T 2. cap. 25. And Black. Com. 
2 F. 389, 397, 442. 47. 434. 

Chrifin. A confection be oil aid balfam confecrated by 
the bifhop, and ufed in the Popi/b ceremonies of baptifm, 
confirmation, and fometimes ordination. 


. 
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Chzifmale, Chrifmal, chrifom, the face-cloth, or piece _ 
of linen laid over the child’s head at baptifm, which in 
ancient times was a perquifite due to the parifh prieft.— 
Mulieres fequentes debent offerre chrifimalia infantum, nec 
chrifmalia debent alienari, nec in aliquos ufus mitti debent, 
nifi in ufus ecclefie. Statut. Ægid. Epif. Salifbur. An, ` 
1256. pas) 

Chettmatis denarii, Chrifom-pence, Money paid to the 
diocefan, or his futfragan, by the parochial clergy, for 
the chri/m confecrated by them about Eafter; for the holy — 
ufes of the year enfuing. This cuftomary payment being 
made in Lent near Laffer, was in fome places called Qua- 
dragefimals, and in others Pa/chals and Ea/fter-pence. The 
bifhop’s exaction of it was condemn’d by Pope Pius XI. 
for fimony and extortion ; and thereupon the cuftom was 
releafed by {ome of our Engli bifhops: As Robert bifhop _ 
of Lincoln, by exprefs charter. Sciatis nos remififfe cle- 
ricis omnibus infra epifcopatum Lincolnienfem pa/ebalem eona 
Juetudinem quam chrifmatis denarios vocant.——Cartular, 
Mon. de Bernedy, MS. Cotton. A 

Chrittianitatis Curia, The court chriftian, or eccle- 
fiaitical judicature. See Court Chriffian. 

Cheittianity. As Dr. Roberton very juftly obferves, — 
with refpect to chriftianity, when firt introduced into 
Europe, it was corrupted. The people did not receive it 
pure. The prefumption of men, had added to the fimple $ 
and inftructive dottrines of chriftianity, the theories of gi 
vain philofophy, that attempted to penetrate into myfte- RA 
ries, and to decide queitions which the limited faculties 
of the human mind are unable to comprehend or to re- — 
folve. - Hift. Emp. C.V. 1 V. 73, 4. However its i 









fluence was very great in freeing mankind from the bone 


dage of the feudal policy. Vide id. 268, 9. As to 
fences againit chriffianity, fee Black. Com. 4 Y. 44. Chie 
tianity is part of the law of England. Black. Com. | 


59- 

"Chpittians, (primitive) Were averfe to the principles — 
of toleration. The reafon, as mentioned by Dr. Fie a 
Jon, ‘was, when the chriftian revelation declared one fu eke 
preme Being to be the fole object of religious veneran | 
prefcribed the form of worfhip moft acceptable to him, a 
whoever admitted the truth of it held, of confequence a 
every other mode of religion to be abfurd and i ind 
(which was not the cafe among the Heathens). 
the zeal of the firft converts to the chriffian faith in pros — 
pagating its doctrines, and the ardour with which 
laboured to overturn every other form of worlhip. 
Emp. C. V. 3 V. 334. ai 

Church, (ecclefia) Is a temple or building confecrated 
to the honour of God and religion, and anciently dedi» 
cated to fome faint, whofe name it afumed; oritisat 
affembly of perfons united by the profeffion of the fame 
chriftian faith, met together for religious worfhip ; and if — 
it hath aan EAA of the facraments and fepulture, it 
is in law adjudged achurch. If the King founds a church, Cie 
he may exempt it from the ordinary’s juri{diction ; but tis _ 
otherwife in cafe of a fubje&. 
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The manner of founding churches in ancient times y a 
after the founders had made their applications to the 
bifhop of the diocefe, and had his licence; the bith op T 





or his commiffioners fet up a crofs, and fet forth the chur 
yard where the church was to be built; and then th Bey 
founders might proceed in the building of the eburch, and 
when the dared was finifhed, the bifhop was to confecrate 
it; and then, and not before, the facraments were wi 
be adminiftred in it, Stilling fleet s Ecclefiaft. Cafes. But 
by the Common law and cuitom of this realm, any perlon 
who is a good chriftian, may build a church without li li- y 
cence from the bifhop, fo as it be not prejudicial to any 
ancient churches ; though the law takes no notice of ita is 
a church, till conlecrared by the bifhop, which is the 
reafon why church and no church, &c. is to be tried and $ 
certified by the bifhop. And in fome cafes, though a — 
chur ch has been confecrated, it mut be confecrated — 
again ; as in cafe any murder, adultery, or fornication be 
committed in it, whereby it is defiled ; or if the aaa $ 
be deftroyed by fire, Ge. 

The ancient ceremonies in confecrating the ground on. 
which the church was intended to be built, and of the’ 

church’ j 














© as holy ground, &c. 
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church itfelf after it was built, were thus: when the ma- 


terials were provided for building, the bifhop came in his 
robes to the place, &c, and having prayed, he then per- 
fumed the ground with incenfe, and the people fung a 
colleé in praife of that faint to whom the church was de- 
dicated ; then the corner-{ftone was brought to the bifhop, 
which he croffed, and laid for the foundation: and a 
great feaft was made on that day, or on the faint’s day 
to which it was dedicated ; but the form of confecration 
was left to the difcretion of the bifhop, as it is at this 
day..~ 

Some bifhops, who have confecrated churches, on en- 
tering into them have pronounced the place to be holy, 
In the name of the Father, &c. then with their retinue of 
grave divines went round the church, repeating the hun- 
dredth pfalm, and a form of prayer, concluding, We con- 
Jecrate this church, and fet it apart to thee, O Lord Chrift, 
After which, turning to the commu- 
nion table, and having bowed to it feveral times, they 
pronounced blefiings on thofe who fhould be benefactors, 
and curfes againit thofe who fhould prophane that place: 


` and then a fermon hath been preached, and the facra- 


ment adminiftred with more than common ceremony of 
bowing, kneeling, &c. 

_ A church in general confits of three principal parts, 
that is, the belfrey or fteeple, the body of the church 
with the ifles, and the chancel: and not only the free- 


- hold of the whole church, but of the church-yard, are in 


the parfon or rector; and the parfon may have an action 
of trefpafs againft any one that fhall commit any trefpafs 


“in the church or church-yard; as in the breaking of feats 


annexed’ to the church, or the windows, taking away the 
leads, or any of the materials of the church, cutting the 
trees in the church-yard, &c. y 

_ The property of the bells, books, and other ornaments, 
and the goods of the church, is.in the parifhioners ; but 
the cuftody of them is in the church-wardens, who may 
maintain attion of trefpafs againft fuch as fhall wrongfully 
take them away. 1 Roll. Rep. 255. If a man ereét a pew 
in a church, or hang up a bell, We. therein, they there- 
by become church goods, though not exprefly given to the 
church; and he may not afterwards remove them. The 
parfon only is to give licence to bury in the church; but 


= for defacing a monument in a church, &c. the builder or 


heir of the deceafed may have an action. 2 Cro. 367. 
And a man may be inditted for digging up the graves of 
erfons buried, and taking away their burial drefles, &c. 
he property whereof remains in the party who was the 


- owner when ufed, and ’tis faid an offender was found 


guilty of felony in this cafe, but had his clergy. 
La. LEZ: 

Though the parfon hath the frezhold of the church, he 
hath not the fee-fimple, which is always in abeyance; but 
in fome refpects the parfon hath a fee-fimple qualified. 
Litt. 644, 645. The ufe of the body of the church, and 
the feats fixed to the freehold, is common to all the pa- 
rifhioners that pay to the repairs thereof. The chancel 
of the church is to be repaired by the parfon, unlefs there 
be a cuftom to the contrary; and for thefe repairs, the 
parlon may cut down trees in the church-yard, but hot 
otherwife. 35 Ed. 1. The church-wardens are to fee 


Co. 


‘that the body of the church and fteeple are in repair ; 


but not any ifle, ĉc. which any perfon claims by pre- 
{cription, to him or his houfe: concerning which repairs 
the Canons require every perfon who hath authority to 
hold ecclefiaftical vifitation to view their churches within 
their jurifdictions once in three years, either in perfon, or 
caufe it to be done; and they are to certify the defe&ts to 
the ordinary, and the names of thofe who ought to repair 


_ them; and thefe repairs muft be done by the church- 
wardens, at the charge of the parifhioners. 


Can, 86. 
1 Mod. 236. By the Common law, parifhioners of every 
parith are bound to repair the church: but by the Canon 
law, the parfon is obliged to do it; and fo it is in foreign 
countries. 1 Salk. 164. In London the parifhioners re- 
pair both the church and the chancel. ‘The Spiritual court 
may compel the parifhioners to repair the church, and 
excommunicate every one of them till it be repaired ; but 
thofe that are willing to contribute fhall be abfolved till 


_the greater part agree to a tax, when the excommunica- 


tion is to be taken off; but the Spiritual Court cannot 
affefs them towards it. 1 Mod. 194. 1 Vent. 367. For 
though this court hath power to oblige the parifhioners 
to repair by ecclefiaftical cenfures} yet they cannot ap- 
point in what fum, or fet a rate, for that muft be fettled 
by the church-wardens, &c. 2 Mod. 8. Where a church 
is fo much out of repair, that ’tis neceflary to pull it 
down, in fuch cafe, upon a general warning to the pa- 
rifhioners, the major part, meeting, may make a rate for 
pulling it down, and rebuilding it on the old foundation, 
and it fhall be good; and if any parifhioner refufe to 
pay his proportion, they may libel againft him in the 
Kcclefiaftieal Court. 2 Mod. 222. And if a church be 
down, and the parifh is increafed, the greater part of the 
parifh may raife a tax. for the neceffary inlarging it, as 
well as the repairing thereof, &c. 1 Mod. 237. But in 
fome of our books it is faid, thatifa church falls down 
the:parifhioners aré not obliged to rebuild it; though 
they ought to keep it in due repair. 1 Ventr. 35. 

In a cafe where church-wardens niade a rate for repairs 
of the church, it was adjudged that the parifhioners ought 
to affefs the rate, and they are bound to repair the church. 
1 Salk. 165. Church rates for repairs, are to be madé 
by the church-wardens and the major part of the pa- 
rifhioners, which fhall bind the others, after a general 
hotice given; and if the parifhioners refufe or neglect 
to meet, upon fuch notice; or if on meeting they refufe 
to make a rate, then the church-wardens and overfeers of 
the poor may make arate, and. levy it upon the inha- 
bitants, being firft confirmed by the ordinary or arch- 
deacon. And rates for repairing of churches, &c. are of 
ecclefiaftical cognifance ;- and to be recovered in the 
Ecclefiaftical Court: alfo if a parifh is unequally rated, 
thofe who are grieved muft plead it in the Spiritual Court, 
being fued there. 1 Ventr. 367. 2 Roll. Abr. 291. 

Thefe rates muft be made upon the whole parifh, and 
not on particular perfons; and the charge is in refpect 
of the land, upon every occupier, ĉc. If the owner 
lives in another parifh, he fhall be rated for repairs in 
the parifh where the lands lie, and not where he liveth ; 
for though the charge is upon the perfon, yet ’tis in re- 
gard of his lands: if he let the fame by leafe, then he 
fhall be charged in refpect of the rent referved, and the 
farmer fhall make up the reft. 2 Rol. Rep. 270. 

For church ornaments, utenfils, &c. the charge is up- 
on the perfonal eftates of the parifhioners ; and for this 
reafon perfons muft be charged for thefe, where they live: 
but though generally lands ought not to be taxed for 
ornaments, yet by fpecial cuftom, both lands and.houfes 
may be liable to it. 2 Inff. 489. Cro. Eliz. 843. Het- 
Jey 131. It has been refolved that no man {hall be 
charged for his land to contribute to the church reckon- 
ings, if he do not refide in the fame parifh. Moor 554. 
The communion tables are to be kept in’ repair in 
churches, and covered in time of divine fervice with a ` 
carpet, (Jc. And the ten commandments to be fet up at 
the eaft end of every church or chapel, and other chofen. 
fentences of {cripture upon the walls. And at the com- 
mon charge fhall be provided a ftrong cheft with a hole 
in the upper part thereof, having three keys, of which 
one fhall be kept in the cuftody of the parfon, and the 
other two by the church-wardens feverally ; which cheft 
is to be fixed in a proper place in the church, to collect 
the alms for the poor; and the alms fhall be quarterly 
diftributed to the poor, in the prefence of the chief of the 
parih. Can. 82, 83. 

By ftatute, churches not above fix pounds a year, in the 
King’s books, by affent of the ordinary, patron and in- 
cumbent, may. be united: and in cities and corporations, 
&Fc. churches may be united by the bifhop, patrons, and 
chief magiftrates, unlefs the income exceeds 100/. per 
ann. and then the parifhioners are to confent, &c. 37 
Hen. 3. cap.-21.° 17 Car. 2. ‘cap. 3 

For compleating of St. Pauls Church, and repairing 
Weftninfter Abbey, a duty of 25. per chaldron on coals is 
granted; and the Archbifhop of Canterbury, Bifhop of 
London, Lord Mayor, &c. are appointed Commiflioners : 
and the church-yard is to be inclofed, and no perfons 


build thereon, except for the ufe of the church. 8 & ọ 
W. 3. cap. 14. 1 Ann. cop 2. Fifty new churches are to 
Aaa be 


He U 


tempt of our faid lord the now king and his laws, and “pt 
the peace, &e. 
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be built in or near London and Weftminfter, for the build- 
ing whereof a like duty is granted upon coals, and com- 
miilioners appointed to purchafe lands, afcertain bounds, 
éjc. The rectors of which churches fhall be appointed 
by the crown, and the firft churchwardens and vettrymen 
&%Jc. are to be elected by the commiffioners. 9 Ann. cap. 
22. A duty is alfo granted on coals imported into Lon- 
don, to be appropriated for maintaining of minifters for 
the fifty new churches. Stat. 1 Geo. 1. cap. 23. A mi- 
nifter, by ordination of priefthood, receives authority to 
preach in the church, though he is neverthelefs to have a 
licence from the bifhop of the diocefe, &c. Ifa layman 
be admitted and inftituted to a benefice, and doth ad- 
minifter the facraments, marry, Ge. thefe atts performed 
by him during the time he continues parfon in fact, are 

















Church-wardens, (ecclefie guardiani) Are ancient of- 
ficers chofen yearly in Eafer week, by the minifter and 
parifhioners of every parifh, to look to and take care of 
the church and church-yard, and the things belonging to 
the fame. 

Under this head it will be proper to confider, 

I. Of the ele&ion of church-wwardens, and of ai a ta 

from being eleted. 

Il. Of their intereft in the things belonging to the ME 

II. Of their power and duty. 

IV. Of their accounts. 


good. 3 Cro. 775 


Minifters are to declare their affent to the thirty-nine 
articles of religion, &c. and are bound to read morning 
and evening prayers, on every holyday, on the 5th of 
November, the 30th of January, and on the 29th of May, 
as on the Lord’s Day. And if any minifter fhall ufe any 
form of church fervice but fuch as is in the Book of 
Common Prayer, &c. he fhall forfeit a year’s profit of 
his living, and fuffer fix months imprifonment for the firft 


offence; and for the fecond offence be deprived Wc. 
Stat. 1 Elix, c. 2. 


he fhould ftand, &c. he is punifhable by this ftatute. 


marks. And vide 2 & 3 


Ed. 6. 


T S TA CAT: Z. 


Le. To 


Cap. 4. 


Every perfon is to repair to his parifh church every Sun- 


day, on pain of forfeiting 1s. for every offence; and be- 


ing prefent at any form of prayer ufed contrary to the 
Book of Common Prayer, is punifhed with fix months im- 


prifonment, e. 1 Eliz. cap. 2. 23 Eliz. cap.1. Per- 


fons above fixteen years of age, who abfent from church 
But 


above a month, are to forfeit 2o/. per month, &c. 
proteftant diffenters are exempted from penalties, by 1 W. 
tS Vinics Le. 


another; of which excufe the fpiritual courts are judges. 
2 Rol. Rep. 438, 455. No man fhall cover his head 
in the church in time of divine fervice, except he have 


fome infirmity, and then with a cap; and all perfons are 


to kneel and ftand, &ec. as directed by the Common 
Prayer during fervice. Can. 18. 

No ill language is to be ufed, or noife made in churches 
or church-yards ; and perfons firiking others there, are to 
be excommunicated, and lofe one of their ears: anda 
man may not lawfully return blows in his own defence in 
thefe cafes. 5 & 6 Ed. 6. cap. 4. Difturbing minifters 
officiating divine fervice, incurs three months imprifon- 
ment, and a forfeiture of 20/. by Stat. 1M. cap. 3. and 
1 W.& M. c. 18. Any perfon may be indiéted for in- 
decent or irreverent behaviour in the church; and thofe 
that offend againft the acts of uniformity, are punifhable 
either by indiétment upon the ftatute, or by the ordinary, 
ác. See likewife the following ftatutes concerning this 
head, Mag. Chart. 9 Hen. 3. c. 1.—5 Ed. 3.—13 Ed. 1. 
fiat. 2. c. 6.—3 Ed. 1. flat. 2.—21 Ed. 1. c. 3.—9 Ed. 
2. flat. I. c. 10.—50 Ed. 3. c. 5.—1 Ric. 2, c 5. © 
15 R. 2. c. 15.——For ftatutes concerning the churches 
of particular places, fee the Table to the Sratutes at Large, 
quarto edition, title Churches. 


An indiGiment for not coming to charch. 
Wilts, f. HE jurors, &c. That A. B. of M. in the 
Said county, gent. on the day of, &c. in 
the year of the reign, &c. being of the age of fixteen years and 
upwards, did not repair to his parih church of M. afore/aid, 
or to any other church, chapel, or ufual place of common 
prayer and divine fervice, at any time within the fpace of 
one mouth next after the faid day of, &c. in the year above- 
mentioned, but did willingly and obftinately, without any law- 
ful or reasonable excuft, forbear to do the Jame, contrary to 
the form of the faiute in fuch cafe made and provided, in con- 
















And if a parfon, in reading prayers, 
ftand or fit when he is appointed to kneel, or kneel when 
If 
any perfons deprave the Book of Common Prayer, Gc. 
they fhall be imprifoned fix months, and forfeit 100 


And a perfon is not fo bound to go to his 
parith church, but upon reafonable excufe he may go to 





take lands for the ufe of the church, We. 


T. As to their elefion. 

They are to be chofen by the joint confent of the pa- 
rifhioners and minifter; and by cuftom the minifter may 
choofe one, and the parifhioners another; or by cuftom 
the parifhioners alone may elect both, though it ‘be 
againft the canon. 1 Vent. 267. For 

By Can. 89. All church-wardens or queftmen in ` 
every parifh, fhall be chofen by the joint confent of the 
minifter and the parifhioners, if it may be; but if they 
cannot agree upon fuch a choice, then the minifter hall 
choofe one, and the parifhioners another: and without 
fuch a joint or feveral choice, none fhall take upon them, 
to be church-wardens. i: 

But although the greateft part of the parifhes in Zom. 
don choofe the church-wardens by cuftom; yet in all the 
new erected parifhes the canon {hall take place (unlefs. 
the a& of parliament, in virtue of which any church 
was erected, fhall have. fpecially provided that the pa- 
rifhioners fhall choofe both ;) infomuch as no cuffom | er n 
be pleaded in fuch new parifhes. Gib/. 215 

In fome cafes the lord of the manor Ba Re for Be 
appointment of church-wardens: and this fhall not be 
tried in the ecclefiaftical court, ` although it be a By 
{cription of what appertains to a fpiritual thing. Ged, 

They are fworn into their offices by the archdeacons 
and if the archdeacon refufeth to {wear a churchwarden, a 
mandamus fhall ifue to compel him. 3 Cro. 551. As’ 
the parifhioners choofe churchwardens, who have a tr i 
repofed in them by the parifh as temporal officers, they 
are the proper judges of their ability to ferve, and not 
the archdeacon who fwears them. 5 Mod. 325. 
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With refpet to exemptions concerning this office. 

All peers of the realm, by reafon of their dignity, are 
exempt from the office of churchwarden,  Gib/. 215. 
So are all clergymen, by reafon of their order. Jd. In 
like manner all parliament men, by reafon of their privis, 
lege. Jd. ‘ 4 
Y 

HY 





If an attorney be made a churchwarden of a parifh, he y 
fhall have a writ of privilege, fhewing his privilege to be y 
difcharged thereof, by reafon of his attendance in court. 

No perfon living out of the parih, although he occu- — 
pies lands within the parifh, may be chofen churchwar- 4 
den; becaufe he cannot take notice of abfences from y 

i 


church, nor diforders in it, for the due prefenting of 
them. Gib/: 215 i 
» By the 1 X. ey M. c. 18. Diffnters being chofen 
churchwardens may att by deputy. And teachers Es va 
congregations taking the oaths and fub{cribing the de- — 
claration, are exempted from this office. ma | 
‘By 6 W. 3. ¢.4. Apothecaries are likewife exempted. 
By 10 & 11 W.3. c. 23. All perfons who have porn 
cuted a felon to conviction, are exempted from the ofice 
in the parifh where the offence was committed, 





Il. ds to their intereft. 

Churchwardens are a corporation to fue and be fued for 
the goods of the church ; and they may purchafe BIA w 
but not lands, except it be in London, by cuftom. , 

In the city of London, by {pecial cuitom, the burr 
«wardens, with the minifter, make a corporation for lands — 
as well as goods; and may as fuch, hold, purchafe and i 
And thereis 


another 
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` | as there is any avoidance, they are to apply to the chan- 


=; ‘granted, they are to manage all the profits and expences 


- themfelves, exclufive of the parifhioners, their duty þe- 


~ part of them, that appear upon fuch fummons, will bind 


another cuftom in London, for the parifhioners to choofe 
both churchavardens exclufive of the minifter; who is alfo 
there excufed from repairing the chancel of the church. 
2 Cro. 325. 1 Inf. 3. 1 Rol. Abr. 330. They may 
have appeal of robbery for ftealing the goods of the 
church. 1 Rol. Abr. 393. Cro. Eliz. 179. 

But the churchwardens have no right to, or intereft in 
the freehold and inheritance of the church, which alone 
belongs to.the parfon or incumbent. Comp. Incumb. 381. 
Alfo 

Churchwardens cannot releafe to the prejudice of the 
church; nor can they difpofe of the church goods, with- 
out the confent of the veftry. If they wafte the goods of 
the church, the new churchwardens may have actions 
againft them, or call them to account before the ordinary ; 
though the parifhioners cannot have an action againft 
them for waiting the church goods, for they muft make 
new churchwardens, who mutt profecute the former, &c. 
i Danv. Abr. 788. 2 Cro. 145. Bro. Account 1. 

‘They have fuch a fpecial property in the organ, bells, 


_ parifh-books, bible, chalice, furplice, &c. belonging to 
_ the church, that for the taking away, or for any damage 


done any of thefe, they may bring an action at law, and 
therefore the parfon cannot fue for them in the fpiritual 
court. 1 New Abr. 372. 


I. dn regard to their power. 

~ They have, with the confent of the minifter, the placing 
the parifhioners in the feats of the body of the church, 
appointing gallery-keepers, &c. referving to the ordinary 
a power to correct the fame: and in London, the church- 
«wardens have this authority in themfelves. Particular 
a may prefcribe to have a feat, as belonging to them 

y reafon of their eftates, as being an ancient mefluage, 
&c. and the feats having been conftantly repaired by them: 
alfo one may prefcribe to any ifle in the church, to fit and 
bury there, always repairing the fame. 3 Inf. 202. 2 
Cro. 366. If the ordinary difplaces a perfon claiming 


afeat in a church by prefcription, a prohibition {hall 


be granted, &%c. 12 Rep. 106. The parfon impropriate 
has a right to the chief feat in the chancel; but by pre- 
feription another parifhioner may have it. Noy’s Rep. 


Befides their ordinary power, the churchwardens have 


the care of the benefice during its vacancy: and as foon 
cellor of the diocefe for a fequeftration; which being 


of the benefice for him that fucceeds, plough and fow his 
glebes, gather in tithes, thrafh out and fell corn, repair 
houfes, jc. and they muft fee that the church be duly 
ferved by a curate approved by the bifhop, whom they 
are to pay out of the profits of the benefice. 2 Inf. 489. 
They are to join with the overfeers of the poor, in ma- 
King rates for relief of the poor, fetting up trades for 
employing them, placing out poor apprentices, fettling 
poor perfons, &%c. And in the execution of their whole 
office, by ftatutes 43 Eliz. c. 2. 13 & 14 Car. 2. Č. 12. 
SWS M. c. 11, Fe. 
-- The churchwardens have no power to make any rate 


ing only to fummon the parifhioners, who are to meet 
for that purpofe, and when they are aflembled, a rate 
made by the majority prefent fhall bind the whole parith, 
although the churchwardens voted again& it. See Comp. 
Incumb. 389. 

But if the churchwardens give the parifhioners due 


notice, that they intend to meet for that purpofe, and. 


the parifhioners refufe to come, or being affembled, re- 
- fufe to make any rate, they may make one without their 
- concurrence ; for as they are liable to be punifhed in the 
ecclefiaftical courts for not repairing the church, it would 
be unreafonable that they fhould fuffer by the wilfulnefs 
and obftinacy of others. 1 Vent. 367. 1 Mod. 79, 


«The churchwardens, in fummohing the parifhioners, 
need not do it from houfe to houfe, but a general pub- 
lick fummons at the church is fufficient, and the major 


the whole parih. 1 Vent. 367. Comp, Incumb. 389, 
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There may be fele& vefries elected in parifhes to make 
rates, and take the churchwardens accounts, &¥c. But 
thofe that do not pay to any church-rates have no votes, 
except the parfon or vicar. 


Concerning their duty. 

The churchwardens are to take care of the repairs of 
„the church ; and if they ereét, or add any thing new to 
the fame, they mutt have the confent of the parifhioners 
or vetry; and if in the church, the licence of the or- 
dinary. 2 Inf. 489. 1 Vent. 367. 

The churchwardens fhall fuffer no man to preach with- 
in their churches, without producing his licence: and 
they are to keep the keys of the belfrey, and take care 
that the bells be not rung without good caufe, to be 
allowed of by the minifler and themfelves. Can. 50, 
80. 

Churchwardens are to fee that all the parifhioners duly 
refort to their parifh church, and there continue during 
the time of divine fervice ; they are not to permit any to 
ftand idle, walk, or make any noife in the church, or ta 
contend for places, é&jc. they may apprehend thofe that 
difturb the minifter, ĉc. and juftify the appeafing any 
diforder in the church or church-yard; they are to chaftife 
diforderly boys, and take off the hats of thofe who would 
irreverently keep them on. 1 Saund. 13. 

Further, they mutt fearch alehoufes on Sundays, that 
there be no perfons therein, during the divine fervice ; 
and execute warrants againft thofe who profane the Lord’s 
Day, &c. Alfo levy penalties on perfons not coming to 
church, againft profaners of the Sabbath in paftimes, tip- 
ling, ĉc. and for drunkennefs, curfing and fwearing, 
&¥c. by divers ftatutes. - And they are to prefent to the 
ordinary all things prefentable by the ecclefiaftical laws, 
which relate to the church, the parfon, and parifhioners 3 
thefe pre/entments are made upon oath, and ufually twice 
a year, efpecially at the vifitation: and what relates to 
the church, is chiefly of repairs, and whether there be a 
box for alms, in the church, a Bible, Common Prayer 
Book, and Book of Canons, a defk for the reader, 
cufhion for the pulpit, a commuion table, table cloth, 
cups and covers for bread, flagons and font, a regifter- 
book, king’s arms fet up, Lord’s prayer, creed and com- 
mandments in fair letters, Ec. 

What concerns the parfon is, whether he reads the 
thirty-nine articles twice a year, and the canons once in 
the year, preaches every Sunday good dottrine, reads the 
Common Prayer, celebrates the {acraments, preaches in 
his gown, vifits the fick, catechifes children, marries ac- 
cording to law, &c. 

And what relates to the parifbiouers is, whether they 
come to church, and duly attend the worfhip of God, if 
baptifm be neglected, women not churched, perfons mar- 
rying in prohibited degrees, or without banns or licence, 
alms-houfes or fchools abufed, legacies given to pious 
ufes, &c. They muft likewife prefent crimes and of- 
fences, fuch as drunkennefs, fornication, adultery, inceft, 
blafphemy, &c. and by ftatute popith recufants: and if 
they refufe to make prefentments, the parfons or vicars, 
sc. may prefent to the bifhop all crimes committed in 
their parifhes. Can. 117. 3 Cro. 291. 1 Vent. 114. 

It is their duty to collect the charity-money upon briefs, 
which are to be read in churches, and the fums colleéted, 
ĉc: to be indorfed on the briefs in words at length, and 
figned by the minifter and churchwardens; after which 
they fhall be delivered, with the money collected to the 
perfons undertaking them, in a certain time, under the 
penalty of zo/. A regifter is to be kept of all money 
collected, sc. Alfo the undertakers in two months after 
the receipts of the money, and notice to fufferers, are to 
account before a Mafter in Chancery, appointed by the 
Lord Chancellor. Stat. 4 & 5 Aun. c. 14. They are 
to fign certificates of receiving the facrament by perfons, 
to qualify them to bear offices, &c. And in London, 
and within the bills of mortality, they muft fix fire-cocks, 
keep engines, éc. in their parifhes, under the penalty 
of io/. For the maintenance whereof the parifh is to 
be affeffed: and the firft perfon who brings in a parifh 
engine, or other large engine with a focket, Gc. when 


1 ‘ any 
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any fire happens, fhall be paid as an encouragement 30 s. 
the perfon that brings in the fecond engine 20s. and the 
third ros. &c. Srat.6 Ann. c.31. 7 Ann. c.17.- They 
are likewife to levy and receive penalties by particular 
flatutess:::3'U it. eig eG Graze cage ete Ge AB 
16 C.-C." Gor 2210) eu bs Os) Co, Oa cena lates eae. 
fee 22:C are Cele OURS VO We 3. cas 275 VI GAN 2 
c. 26. 12-Geo. 2, ¢.029. 9 7 Geo. 3. .¢. 42. . 


IV. Concerning their manner of accounting. 

At the end of the year the churchawardens are to yield 
juft accounts to the minifter and parifhioners, and deliver 
what remains in their hands to the parifhioners, or to the 
new churchwardens: in cafe they refufe, they may be pre- 
fented at the next vifitation, or the new officers may by 
procefs call them to account before the ordinary, or fue 
them by writ of account at Common law. And if all the 
parith have allowed their accounts of the church goods, 
the ordinary may neverthelefs call them to account before 
him too, and punifh them if he find caufe; but in laying 
out their money, they are punifhable for fraud only, not 
indifcretion, If their receipts fall fhort of their dif- 
burfements, the fucceeding churchwardens may pay them 
the balance, and place it to their account. 1 Rol. Abr. 
121. Can. 89, 109, &¢. Difputes arifing about church- 
avardens accounts are to be decided before the ordinary : 
and for difburfements of any fum not exceeding 40s. the 
churchwardens oath alone is a fufficient proof; but for all 
fums above, receipts are to be produced, &e. If church- 
wardens through improvidence, indifcretion or negli- 
gence, either wafte the church goods in their cuftody, or 
much damnify the parifh ; on proof thereof they may be 
removed at any time, by the authority of the ordinary. 
BLA Ore 13. G0n 170s 

By the Szat. 3 & 4 W. & M. cap. 11. In all aétions to 
be brought in the courts of Wefminffer, or at the affifes, 
for money mifpent by churchwardens, the evidence of 
pee parifhioners, other than fuch as receive alms, fhall be 
taken and admitted. 

Churchwardens are Gotipienaieted within the purview 
of the flatutes 7 Fac. 1. cap. 5. and 21 Fac. 1. cap. 12, 
as to pleading the general iffue to actions brought againit 
them, and as to double cofts when they have judgment. 

But in aétion on the cafe againft a churchwarden for 
a falfe and malicious prefentment, though there be judg- 
ment for him, yet he fhall not have double cofts; for the 
ftatute does not extend to fpiritual affairs. The fpiritual 
court can only order the churchpvardens accounts to be 
audited, but cannot make a rate to reimburfe them, be- 


caufe they are not obliged to lay out money before they ` 


temp. Hardwicke per Annaly. p. 381. 


receive it. Rep. 
Cro. Car. 285, 286. See Church, 


Daw/fon and Wilkinfon. 
Highways, Poor. 

Whurch-MReebve, Is the fame with churchwarden, (reve 
in the Sax. being as much as guardian in the French) the 
guardian or overfeer of the church: the word is now out 
of ufe, but is mentioned by Chaucer on the jurifdiction of 
archdeacons, vig. 


Of church-reves, and of teftaments, 
Of contracts and of lack of facraments. 


Churchelket, or chirchfet, ciricfeat, A Saxon word ufed 
in Domefday, which is interpreted quafi femen ecclefia, 
corn paid to the church. Fleta fays, it fignifies a certain 
meafure of wheat, which in times paft every man on St. 
Martin’s day gave to holy church, as well in the times of 
the Britains as of the Englifh; yet many great perfons, after 
the coming of the Romans, gave that contribution ac- 
cording to the ancient law of Mofes, in the name of frf 
fruits; as in the writ of King Cazutus fent to the pope is 
particularly contained, in which they call it chirch/ed, as 
one would fay church-feed. Selden’s Hift. Tithes, p. 216. 

Churchfcot, Cuftomary oblations paid to the parith- 
prieft ; from which duties the religious fometimes purchafed 
an exemption for themfelves and their tenants. 

@hurle, ceorle, carl. Was in the Saxon time a tenant 
at will, of free candition, who held fome land of the 
hanes, on conditions of rents and fervices: which ceorles 
were of two forts; one that hired the lord’s tenementary 


eftate, like out farmers; the other that tilled and manured 
the deme/nes, (yielding work and not rent) and were there- 
upon called his fockmen ot ploughmen. . Spelm. 

Cinque Ports, ( quinque portus) Are thofe havens that: 
lie towards France, and therefore have been thought by 
our kings to be fuch as ought to be vigilantly guarded 
and preferved againft invafion: in which refpect they 
have an fepecial governor, called Lord warden of the cinque 
ports, and divers privileges granted them, as a peculiar 
Jurifdiction ; their warden having not only the authority 
of an admiral amongft them, but fending out writs in his 
own name, &e. Stat. 32 Hen. 8. c. 48. 4 Infi. 222. 

Cambden tells us, that Kent is accounted the key of 
England; and that William, called The Conqueror, was the 
firit who made a conftable of Dover cattle, and warden of 
the cinque ports, which he did to bring that country under 
a ftricter fubjeGtion to his government; but King Fobm 
was the firt who granted the privileges to thofe ports, — 
which they ftill enjoy : however, it was upon condition 
that they fhould provide a certain number of hips at their 
own charge for forty days, as often as the king fhould . 
have occafion for them in the wars, he being then under 
a neceflity of having a navy for pafling into Normandy, ta 
recover that dukedom which he had loft. And this fer- 
vice the barons of the cingue ports acknowledged and pera, 
formed, upon the king’s fummons, attending with their — 
fhips the time limited at their proper coits, and ftaying as 
long after.as the king pleafed at his own charge.~ Sommer 
of Rom. Ports in Kent, i Pe 

The cingue ports, as we now account them, are, Dower, 
Sandwich, Rumney, Winchelfea, and Rye; and to thefe we — 
may add ‘Hythe and Haflings, which are reckoned. as pärt 
or members of the cingue ports : though by the firft infti- — 
tution it is faid that Winchel/ea and Rye were added as 
members, and that the others were the cingue ports 5 there 
are alfo feveral other towns adjoining that have the pri- 
vileges of the ports. Thefe cingue ports have certain 
franchifes to hold’ pleas, €e. and the king’s writs do, 
not run there; but on a judgment in any of the kings — 
courts, if the ane hath no goods, &c. butin the | 
ports; the plaintiff may get the record certified into 
Chancery, and from thence fent by mittimus to the lord 
warden to make execution. 4 Inf. 223. 3 Leom 3. 

The conftable of Dower caftle is Lord warden of the 
cingue ports. And there are feveral courts within the if 
cingue ports; one before the faid conftable, others within — 
the ports themfelves, before the mayors and jurats; „another, 
which is called curia guingue portuum apud Shepway: 
there is likewife a court of Chancery in the cingue ports, tor i 
decide matters of equity; But no original writs ifue p 
thence. 1 Danv. Abr. 793. The jurifdicion of the — 
cingue ports is general, extending to perfonal, real, and 
mix’d aĉtions : and if any erroneous judgment i is given im + 
the cingue ports before any of the mayors and jurats, writ 
of error lies not in B. R. but it fhall be redreffed, ac- 
cording to the cuftom, by bill in nature of a writ of N 
error coram domino cuftode feu guardiano guingue portuum apud 4 
curiam fuam, (Fc. And in thefe cafes the mayor and ju- y 
rats may be fined, and the mayor removed, &c. 4 sc) ie 
334. Crompt. Furifd.138. tf 

It has been obferved, that the cingue ports are not jura 
regalia, like counties palatine, but are parcel of the county. 
of Kent: fo that if a writ be brought againft one for 
land within the cingue ports, and he appears and pleads to 
it, and judgment is given againft him in the Common Phas, — iA 
this judgment fhall bind him; for the land isnot exempted 
out of the county, and the tenant may waive the benefit oh a 
his privilege, Woods Inf. 519. ‘The cingue ports cannot 
award procefs of outlawry. Cro. Eliz. gio. And agga 
minus lies to the cingue ports. Jbid. 911. If a man is a 
imprifoned at Dover by the lord warden, an habeas cor, bus ii 
may be iffued ; for the privilege that the king’s writ lies — Ki 
not there is intended between party and party, and there 
can be no fuch privilege againit the king; and an habeas Sti 
corpus is a prerogative writ, by which the king demand: paa 
an account of the liberty of the fubject. Cro. Fac. 543a 
1 Nelf. Abr. 447.  Certiorari lies to the cingue ports, to re- 
move indictments ; and the jurifdiGtion that drew. dom. 
regis non currit is only in civil caufes between pare 
and party: but this has heen- held to extend only to ine 
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di&tments before the mayors, barons, €c. as juftices of 
peace, on late ftatutes, ce. Cro. Car. 252, 253. 2 
Hawk. P.C. 286, 287. 

Circa, A watch; from which cireuitor ; quatuor cir- 
Cuitores monafterii quos alio nomine citcas vocant, juxta 
preceptum fani Benedicti certis horis circuire debent mo- 
najlerii officinas. : 

Citcava, A tribute anciently paid to the bifhop or 

archdeacon for vifiting the churches. Du Fre/ne. 
— Circtit, or Circuity of Attion, (circuitus afionis) 
Is a longer courfe of proceding to recover a thing fued for 
than is needful: as if a perfon grant a rent-charge of 107, 
per annum out of his manor of B. and after the grantee 
diffeifeth the grantor of the fame manor, who brings an 
aflife and recovers the land, and 20/4. damages, which 
being paid, the grantee brings his action for 10/. of his 
rent due during the time of the diffeifin, which he muft 
have had if no diffeifin had been: this is called circuity of 
adtion, becaufe as the grantor was to receive 20/, damages, 
and pay 10/. rent, he might have received but 10/. only 
for damages, and the grantee might have kept the other 
10/. in his hands by way of retainer for his rent, and fo 
faved his action, which appears to be needlefs. Terms de 
Ley. This example fhews that an action may be right- 
fully brought for a debt or duty, and yet be wrong; for 
that it might have been as well otherwife anfwered and 
determined. j 

Circuits, Certain divifions of the kingdom appointed 
for the judges to go, twice a year, for adminiftering of 
juftice, in the feveral counties. Thefe circuits are made 
in the refpective vacations, after Hilary and Trinity terms. 
See Black. Com. 3 V. 58. and 4 F. 415, 417. 

Wircuintpette Agatis, Is the title of a ftatute made 
anno 13 Ed. 1. relating to prohibitions, prefcribing certain 
cafes to the judges, wherein the king’s prohibition lies 
not. 2 Inj?. 187. 

Circumftantial Evinence, or the dorine of prefump- 
tions, Takes place, next to pofitive proof: for when the 
fact itfelf cannot be demonftratively evinced, that which 
comes neareft to the proof of the faét is the proof of fuch 
circumitances which either necefarily or ufually attend fuch 
facts ; and thefe are called prefumptions, which are only 
to be relied upon till the contrary be actually proved. 
Co. Lit. 373. Black. Com. 3 V. 371. 

Wircumfantibus, By-ftanders; and fignifies in our law 
the fupplying or making up the number of jurors, if any 
impanelled appear not, orappearing are challenged by either 
party, by adding to them fo many of thofe that are pre- 
{fent or ftanding by that are qualified as will ferve the turn. 
Stat. 35 H. 8. cap. 6. The a& of fupplying is ufually 
called a tales de circumftantibus. See Tales. 

Witation, (citatio) A fummons to appear, applied par- 
ticularly to procefs in the fpiritual court. The ecclefi- 
aftical courts proceed according to the courfe of the civil 
and canon laws, by citation, libel, &c. A perfon is not 
generally to be cited to appear out of the diocefe, or pe- 
culiar jurifdiction where he lives; unlefs it be by the 
archbifhop, in default of the ordinary; where the ordinay 
is party to the fuit, in cafes of appeal, &c. And by law 
a defendant may be fued where he lives, though ’tis for 
fubftracting tithes in another diocefe, &c. 1 Nel: 449. 
By the Stat. 23 Hen. 8. cap. 9. Every archbifhop may 
cite any perfon dwelling in any bifhop’s diocefe within 
his province for herefy, Fc. if the bifhop or other or- 
dinary confents, or if the bifhop or ordinary, or judge, 
do not his duty in punifhing the offence. Where perfons 
are cited out of their ‘diocefe, and live out of the jurif- 
dition of the bifhop, a prohibition or confultation may 
be granted: but where perfons live in the diocefe, if 
when they are cited they do not appear, they are to be 
excommunicated, Jc. The above ftatute was made to 
maintain the jurifdiction of inferior diocefes; and if any 
perlon is cited out of the diocefe, Sc. where the Civil 
or Canon law doth not allow it, the party grieved fhall 
haye double damages. If one defame another within the 
peculiar of the archhifhop, he may be punithed there ; 
although he dwell in any remote place out of the arch- 
bithop’s peculiar. -Godb. 190. 

Citatio ad infantiam Partis, Is mentioned in 22 €F 
23 Car. 2, c. 9. for laying impofitions on proceedings at law. 
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City, (civitas) By Cowel is a town corporate, which 
hath a bifhop and cathedral church, which is called civitas, 
oppidum and urbs; civitas in regard it is governed by 
juttice and order of magiftracy ; oppidum, for that it con- 
tains a great number of inhabitants: and urds, becaufe it 
is in due form begirt about with walls. But Crompton, in 
his Jurifdi€tions, where he reckons up the cities, leaveth 
out Ely, although it hath a bifhop and cathedral church ; 
and puts in We/fminfter, though it hath not at prefent a 
bifhop: and Sir Edward Coke makes Cambridge a city ; 
yet there is no mention that it ever was an epifcopal fee. 
Indeed it appears by the Szat. 35 H. 8. cap. ro. that 
there was a bifhop of Weffminfter; fince which, by 27 
Elix. cap. 5. it is termed a city, or borough: and not- 
withftanding what the Lord Cofe obferves of Cambridge, 
by the Stat. 11 H. 7. ¢. 4. Cambridge is called only a 
town. 

Kingdoms have beer faid to contain as many cities as 
they have feats of archbifhops and bifhops: but accord- 
ing to Blount, city is a word which hath obtained fince the 
conqueft; for in the time of the Saxons there were no 


.¢ities, but all great towns were called durghs, and even 


London was then ftiled London Burgh; as the capital of 
Scotland is now called Edinburgh. And long after the 
conguet the word city is ufed promifcuoufly with the 
burgh, as in the charter of Leiceffer tis called both civitas 
and durgus; which fhews that thofe writers were miftaken, 
that tell us every city was or is a bifhep’s fee. And tho’ 
the word city fignifies with us fuch a town corporate as 
hath ufually a bifhop and cathedral church ; yet ’tis not 
always fo. See Black. Com. 1 V. 114. 

As to the antient ftate of cities and villages, whilft the 
feudal policy prevailed they held of fome great lord, on 
whom they depended for protection, and were fubje& to 
his arbitrary jurifdiétion. The inhabitants were deprived 
of the natural and moft unalienable rights of humanity. 
For various inftances thereof, fee Roberts Hiff. Emp. 
Charice Ve SLIT  * 

The freedom of cities was firt eftablifhed in Zaky, 
principally owing to the introduction of commerce. Ib. 
Bo. 

*T was afterwards gradually introduced into France and 
other countries of Europe, and in our own country many 
caufes contributed, which a work of this kind will not 
permit us to enumerate. 

Citizens, (cives) OF London, are either freemen, or 
fuch as refide and keep a family in the city, &c. and fome 
are citizens and freemen; and fome are not, who have not 
fo great privileges as the others: the citizens of London 
may prefcribe againft a ftatute, becaufe their liberties are 
reinforced by ftatute. 1 Roll. Rep. 105. 

Wibil Hate, Is defined to be that /aw which every 
particular nation, commonwealth or city, has eftablifhed 
peculiarly for itfelf: jus civile eff, quod quifque populus fibt 
conftituit Juft. Inf. But more ftriétly the civil law is that 
which the old Romans ufed, compiled from the laws of 
nature and of nations, ‘The twelve tables were alfo the 
foundation of this law ; which for its great wifdom is as it 
were the Common law, or the foundation of it, in all well 
governed kingdoms, a very few only excepted; and no 
other laws are efteemed comparable to it for its equity. 
The civil law is either written or unwritten; and the 
written law is publick or private: publick, which im- 
mediately regards the ftate of the commonwealth, as the 
enaéting and execution of laws, confultations about war 
and peace, eftablifhment of things relating to religion, 
&c. Private, that more immediately hath refpeét to the 
concerns of every particular perfon. The unwritten law 
is cuftom introduced by the tacit confent of the people 
only, without any particular eftablifhment: the authority 
of it is great, and it is equal with a written law, if it be 
wholly uninterrupted, and of a long continuance. 

The whole civil law is contained in four books or 
tomes, 1. The code. 2. The pandecs or digefts. 3. The 
inftitutes. 4. The novels or authenticks. The code is di- 
vided into twelve books, and was the firft book of the 
civil law, which the Emperor Jufinian ordered to be 
colleéted: it was publifhed in the year 534, and contains 
the conftitutions, Bee. of fifty-fix Emperors, and their wife 
councils. ‘The firft book of it treats of religion, prietts, 
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se. Other books. are upon trade, merchandife, the exche- 
quer, &c. The diget or pandecs, was colleéted from the 
works and commentaries of the ancient lawyers, fome 
whereof lived before the coming of our Saviour: this 
tome is divided into fifty books; and upon a more par- 
ticular divifion, the annie digeft is divided into feven 
parts : the firft part contains the elements of the Jaw, as 
what is juftice, right, &c. The fecond part treats of 
judges and judgments : the third part of perfonal aétions, 
Gc. The fourth part of contracts, pawns and pledges: 
the fifth part of wills, teftaments, ĉc. The fixth part of 
the poffeflion of goods: the feventh part of obligations, 
crimes, -punifhments, &c. The inffitutes contain a fyitem 
of the whole body of Jaw, and are an epitome of the 
digeft divided into four books ; but fometimes they cor- 
ret the diget: they are called inftitutes, becaufe they 
are of inflsuction, and fhew an eafy way to the obtain- 
ing a knowledge of the Civil Jaw: but they are not fo 
diftiné and comprehenfive as they might be, nor fo ufe- 
ful at this time as they were at firt. The zovels or 
authenticks were publifhed at feveral times without any 
method: they are termed zovels as they are new Jaws, 
and authexticks, being authentically tranflated from the 
Greek into the Lafin tongue; and the whole volume is 
divided into nine collations, conititutions or fections, and 
they again into 168 novels, which alfo are diitributed 
into certain chapters: the firt collation relates to heirs, 
executors, Jc. The fecond, the fate of the church: 
the third is againft bawds:; the fourth concerns marriages, 
tc. The fifth forbids the, alienation of the poffeffions of 
the church: the fixth fhews the legitimacy of children, 
Ec,- The feventh determines who fhall be witneffes : 
the eighth ordains wills to be good, though imperfect, 
&c. And the ninth contains matter of fucceffion in 
goods, &c. 

To thofe tomes of the Civil Jaw we may add the book 
of feuds, which contains the cuftoms and fervices that the 
fubject or vaflal oweth to his prince or lord, for fuch 
lands or fees as he holdeth of him. 
the Emperor, are either by a refcript, which is the letter 
of the Emperor in anfwer to particular perfons who en- 
quire the law of him; or by edi&, which the Emperor 
eitablifhes of his own accord, that it may be generally 
obferved by every fubje&t; or by decree, which the Em- 
peror pronounces between plaintiff and defendant, upon 
hearing a particular caufe. The power of iffuing forth 
refcripts, ediéts and deerees, was given to the prince by 
the Jex regia, wherein the people of Rome wholly fub- 
mitted themielves to the government of one perfon, viz. 
Julius Cæfar, after the defeat of Pompey, &c. And by 
this fabmiffion the prince, could not only make Jaws, but 
was efteemed above all coercive power of them. The 
matters wherein the whole Civil law is generally exer- 
cifed, relate either to per/ons in the Common-wealth ; or 
the things belonging or not belonging to them ; or to the 
actions whereby men claim fuch things as are due to them 
by the Jaw. ùe. The Civil law is allowed in this king- 
dom in the two Univerlities, for the training up of ftu- 
dents, Rc: 
princes ; ; marine affairs civil and criminal; in the order- 
ing of martial caufes ; the judgments of enfigns and 
arms, rights of honour, &c. Vide Treatife of Laws, 
pag. 243, 396. and Ferrieres Hif. of Civ. Law. 

Civit Lit, To defray the extraordinary charge of the 
civil lift, viz. for paying debts and arrears due to his 
majefty’s Servants, tradefmen, €c. and other ufes of his 
civil government, 1,000,000/. was granted by parliament, 
by Stat. 11 Geo. 1. c. 16. Vide King’s Houfbold. 

Clack Cool, Is to cut off the fheep’s mark, which 
makes it weigh lighter; as to force wool, fignifies to clip 
off: the upper and hairy part thereof; and to dard it, is 
to cut the head and neck from the reft of the fleece. Stat. 
8 H. 6. cap. 22. 

Clades, Clida, cleta, cleta, from the Brit. cle, and 
the Irifh cla, A wattle or hurdle; and a hurdle for 
penning or folding of fheep, is ftill in fome counties of 
England called a cley. Paroch. Antiq. p. 575. 

Clarendon, (con/ffitutions of) Certain con/titations, 
made in the reign of Hez. 2. 4. D. 1164, in a parliament 

held at Clarendon, whereby the King checked the power 








or made clear by decoétion, &c. 
French, and Engli » called Aippacras : 
this, the red wines of France were called claret.——JAd 
hac etiam in tanta abundantia vinum hic videas, EF ficeram, 
pigmentum,  claretum muffum © medonem. 
Camb. apud Wharton. Ang. 


grant it over to another: 


The conftitutions of | claim of lands in mok cafes is intended a claim with a 


feoffment in fee on condition, and the hufband 


In matters of foreign treaties between - 





Gc i 


of the Pope, and his Clergy, and greatly narrowed thé, 
total exemption they claimed from the fecular jurifdiction. 
Blak. Com. 4 V. 41 


Claretum, A liquor made of wine and honey, clarified 
which the Germans, 
and it was from 


Girald. 
Sax. Par. 2. p. 480.. 
Ciaim, (clameum) Is a challenge of interet in any 


thing that is in the poffeffion of another, or at leaft out of 
a man’s own, as claim by charter, by defcent, &e 
claim is either verbal, where one doth by words claim and- 
challenge the thing that is fo out of his poffeffion ; or it is 
by an action brought, &¢. and fometimes it relates to ` 
lands, and fometimes to goods and chattels. 
20. 
KAA this claim is to be made ; and the party making it, 


And 


Litt. Seg. 
Where any thing is wrongfully detained from a 


may thereby avoid defcents of lands, diffeifins, &c. and 


preferve his title, which otherwife would be in danger of 


being loft. Co. Litt. 250. A man who hath prefent 


right or title to enter, muft make a claim ; and in cafe of 


reverfions, ĉc. one may make a claim where he hath 
right, ,but cannot enter on the lands: when a perfon 
dares not make an entry on land, for fear of being beaten 
or other injury, he may approach as near as he can to the 
land, and claim the fame; and it fhall be fufficient to veft 
the feifin i in him. 1 Inf. 25. 

If nothing doth hinder a man having right to land, af 
from entering or making his claim; there he muft do fo, 
before he fhall be faid to be in poffeffion of it, or can 
but where the party who hath — 
right, is in poffeifion already, and where an entry or — 
claim cannot be made, it is otherwife. 1 Rep. 157. A 
claim will deveft an eftate out of another when the p 
mutt enter into fome part of the land; but if it be =f 
to bring him into poffeifion, he may do it in view. 
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entry into part of the land, or by a near approach to it. 
Co. Litt. 252, 254. Poph. 67. One in reverfion after an 
eftate for years, or after a ftatute merchant, ftaple, or 
elegit, may enter and make a claim to prevent a zo 
or-avoid a collateral warranty. And claim of a re 

by force of a condition muft be upon the land, or it w 

not be fufficient. Co. Litt. 202. 

If a man feifed of lands in right of his wife, make i : 
and then the condition is broken, and the heir enters;~ 
in this cafe the wife need not claim to get poflefiion of ae a 
eftate, for the law doth vef it in her without any claim. 
Co. Litt. 202. 8 Rep. 43. The claim of the particular — ; 
tenant, fhali be good for him in reverfion or remainder; a 
and of him in reverfion, Sc. for particular tenant: fo — 
claim of a copyholder, will be good for the lord, &e Pi 
But if tenant for years, in a court of record claim the fee a 
of his land, it is a forfeiture of his eftate. Plowd. 359. _ 
Co. Litt. 251. A claim may be made by the party him- 
felf; and fometimes by his fervants or deputy: and 3 2 ig 
guardian in focage, ĉe. may make a claim or enter in 
the name of the infant that hath right, without any com- — 
mandment. Co. Litt. 245. 

Claim or entry fhould be made as foon as may be; 
by the Common law it is to be within a year and a d 
after the diffeifin, &c. and if the party who hath unjuilly — 
gained the eitate, do afterwards occupy the land, in k 
cafes an affife, trefpafs, or forcible entry may be 3 
againt him. Lit. Se&. 426, 430. IF a fine is levied of 
lands, ftrangers to it are to enter and make a claim within - 
five years, or be barred: infants after their age, feme 
coverts after the death of their hufbands, &e. have the- 
like time, by Stat.1 R. 3. cap. 7. If a diffeifor levy a 
fine, and the diffeifee enters his claim in the record of the - 
foot of the fine, this is not fuch a c/aim as fhall avoid the 
ftatute. 4 Hen. 7. cap. 24. 1 Lill. Abr. 270. 
Stat. 4. Ann. c. 16. §. 16. and Continual Claim. i. 

Claim of Wiberty, Is a fuit or petition to the King in 
the Court of Excheguer, to have liberties and franchifes 
confirmed there by the King’s Attorney General. | 
Ent. 93: 


z 


: pafcha claudat. Blount. 


Tiama admittenda in BFrintre per Attornatuir, A 
writ by which the King commands the juttices in Eyre to 
admit a perfon’s claim by attorney who is employed in the 
King’s fervice, and cannot come in his own perfon, Reg. 
Orig. 19: 

@iap-board, Is board cut in order to make cafks or 
veflels ; which fhall contain three foot and two inches at 
leaft in length: and for every fix ton of beer exported, 
the fame cafk, or as good, or 200 of clap-boards {hall be 
imported; by ftatute 35 El. e 11. 

@lavigarius Arimozum, An herald at arms. Blount. 
_ Clario, A trumpet. Statimque clangebant clariones 
& tube. Knighton, anno 1346. 

CiaMiarius, A feaman, or foldier ferving at fea. 
Onne/que ejus capitaneos, milites E&F clafliarios, Sc. Chart. 
Carol. 5., Imperator. ‘Thome Comit, Surr. dat. in urbe 
Londonienfi, 3 Junii 1522. 

Claud, ( Brit.) A ditch: Claudere, to enclofe, or turn 
open fields into inclofures——Dedi E conceffi totam cultu- 
ram ad claudendum & faciendum quicquid inde didtis cano- 
nicis placuerit. Paroch. Antiq. 236. 

Ciaves Jnfulæ, Is a term ufed in the [le of Man, 
where all ambiguous and weighty cafes are referred to 
twelve perfons, whom they call claves infule, i. e. the 
keys of the ifland. 

labia. In the inquifition of ferjeanties in the 12th 
and 13th years of King John, within the counties of E/- 
Jex and Hertford; Boydin Aylet tenet quatuor lib. terre in 
Bradwell, per manum Willielmi de dono per Serjeantiam 
clavie, viz. By the ferjeanty of the club or mace. Bra- 
dy’s Append. Introdu&. to Eng. Hift. 22. 

Ciavigeratus, A treafurer of a church. Aliter 
Willielmus Wallingford clavigeratus. Mon. Angl. Tom. 
I. p. 184. 

a laute Bolis, (rotuli claufj Contain all fuch matters 
of record as were committed to clofe writs: thefe rolls 
are preferved in the Tower. 

- Clauftura, Bruthwood for hedges and fences. King 
Henry 3. gave to the prior and canons of Chetwode, quin- 
que carucatas Clauflure ad predide terre claufturam Jufti- 
nendam. Paroch. Antiq. 247... 

@iaufuni fregit, Signifies in our law as much as action 
of trefpafs ; and it is a writ fo called, becaufe the defen- 
dant is {ummoned thereby to anfwer Quare claufum fregit 
of the plaintiff, that is why he did fuch a trefpafs. It is 
the courfe of the Common Pleas, to declare in attions (ef- 
pecially upon an afumpfit or the like) upon a guare clau- 
fum fregit, as they do on a Jatitat in the King’s Bench. 
2 Vent. 192, 259. But by the Lord Clarendon’s orders in 
Chancery, curtitors of that court are not to make writs 
of claufum fregit, Fe. in London, without {pecial warrant 
from the Lord Chancellor, or Mafter of the Rolls, unlefs 
it appear by affidavit that the fame is the proper caufe 
of action, &¢. In C. B..a pone in trefpafs, (and here the 
proceedings are by precipe or pone) according to the an- 
cient courfe, is made out thus: Wilts, ff. Sz A. B. fec. 
Esc. tunc pone C. D. nuper de, Sc. de placito quare vi €F 
armis claufum & domum ipfius A. fregit (9 alia enormia ei 
intulit, ad grave dampn. ipfius A. et contra pacem. This 
is delivered to the filizer of the county to draw out the 
capias, Sc. And debt may be added to it, vig. pone, 
&e. C. D. nuper de, Sc. in com. tuo claufum freg. apud, 
&e. Ac etiam in debito pro sol. Ge. 

Claufum Patche, Star. Wefm.1. In craftino claufi 
pafcha, or In craftino oGabis pafche, which is all one, 
that is the morrow of the utas of Eaffer. 2 Inft. 157, 
Claufum pafche, i. e. Dominica in albis; fic ditum, quod 


bér of thofe who are dè clero domini, of our Lord’s lot òt 
fhare, as the tribe of Levi was in Judæa; and are fepa- 
rate from the noife and buftle of the world, that they 
may have leifure to {pend their time in heavenly medita- 
tion and prayer, 

Sometimes clergy is ufed for a plea to an indictment of 
felony, &c. being an ancient privilege of the church; 
where a prieft or one in orders is arraigned of felony, be- 
fore a fecular judge, who may pray his clergy; which is 
as much as if he prayed to be delivered to his ordinary, 
to purge himfelf of the offence objected againft him. 
Staundf. P.-C. lib. 2. cap. 41. Anciently the clergy 
ftrongly infifted that by the law of God their perfons 
were fo facred, that they could not, without a violation 
of that law, be convened before, and much lefs be pu- 
nifhed by any fecular judge; but it hath been obferved 
that this is not warranted by {cripture : though all per- 
fons in holy orders have this privilege from the Canon 
law. 2 Hawk. P.C. 337. It is faid by Lord. Chief 
Juftice Hale, that anciently princes converted to chrifti- 
anity, in favour of the clergy, and for encouraging them 
in their offices and employments, did grant to them very 
bountiful privileges ; as 1ft, An exemption of places con- 
fecrated to religious duties from arrelts for crimes, which 
was the original of fanctuaries. 2dly, The exemption of 
their perfons from criminal proceedings, in fome. cafes 
capital before fecular judges; and this was the true ori- 
ginal of the privilegium clericale: the clergy increafing in 
wealth, power and intereft, afterwards fet up for them- 
felves ; and that which they obtained by the favour of 
princes and ftates at firft, they now.began to claim as 
their right, and that of the higheft nature jure. divinos 
and by their canons and conititutions, procured vaf 
extenfions of thofe exemptions. 2 Hales- Hif. P. C: 
323. 

As to the clergy in general, they are regular or fecular: 
thofe are regular, which live under certain rules, being 
of fome religious order, and are called men of religion, 
or the religious: fuch as all Abbots, Priors, Monks, &c. 
The /ecular are thofe that live not under any certain rules 
of the religious orders ; as Bifhops, Deans, Parfons, Vi- 
cars, &c. And although the clergy claimed an exemp- 
tion from all fecular jurifdiétion, yet Mat. Paris tells us, 
that foon after William the Firff had conquered Harold, 
he fubjected the bifhopricks and abbeys who held fer ba- 
roniam, that they fhould be no longer free from military 
fervice; and for that purpofe he in an arbitrary manner 
regiftred how many foldiers every bifhoprick and abbey 
fhould provide, and fend to him and his fucceffors in time 
of war ; and having placed thefe regilters of ecclefiaftical 
fervitude in his treafury, thofe who were aggrieved, de- 
parted out of the realm: but the clergy were not, till 
then, exempted from all fecular fervice ; becaufe by the 
laws of King Edgar they were bound to obey the fecular 
magiftrate in three cafes, viz, Upon any expedition to the 
wars, and to contribute to the building and repairing of 
bridges, and of cafles for the defence of the kingdom. 
’Tis probable that by expedition to the wars, it'was' not 
at that time intended they fhould perfonally ferve, but 
contribute towards the charge: one they muft do; as ap- 
pears by the petition to the King, anno 1267, viz. Ut om- 
nes clerici tenentes per baroniam wel feudum laicum, per- 
Jonaliter armati procederent contra regios adverfarios, vel 
tantum fervitium in expeditione. regis invenirent, quantum 
pertineret ad tantam terram wel tenementum. But their 
anfwer was, that they ought not to fight with the mili- 
tary, but with the fpiritual fword, that is with prayers 
and tears; that they were to maintain peace and not war, 
and that their baronies were founded on charity; for 
which reafon they ought not to perform any military fer- 
vice. Blount. 

That the clergy had greater privileges and exemptions 
at Common law than the /aity is certain; for they are 
confirmed to them by Magna Charta, and other ancient 
ftatutes ; but thefe privileges are in a great meafure loft, 
the clergy being included under general words in later 
ftatutes ; fo that clergymen are liable to all publie charges 
impofed by a& of parliament, where they are not parti- 
cularly excepted. Indeed they are not at this day to un- 
dergo temporal offices, as the office of. fheriff, conitable, 


Je. 














































Claufura Bepz, The enclofure of a hedge—Johannes 
Stanley ar. clamat quod ipfe & heredes fui funt quieti de 
claufura heye de Macclesfield, fcil. claufura unius rode ter- 
re circiter hayam predi@. Rot. Plac. in itinere apud 
Ceftriam, ann. 14 H. 7. 

@iainma, A clofe, or fmall meafure of land. Unam 
clawam terre cum pertinentiis. Mon, Ang. Tom. 2. pag. 
250. 

_ @ieptoz, This word is taken for a rogue or thief. 
Hoveden anno 946. 

Clergy, (clerus) Signifies the affembly or body of 

clerks or ecclefiaticks, being taken for the whole num- 
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&c. (though they are fometimes in the commiffion of the 
peace, in which ¢ommiffion they may either att as juftices, 
or not act at their pleafure) nor are they to ferve on ju- 
ries, or obliged to appear at turns and leets; or to be 
prefied to ferve in the wars in perfon, although by ftatutes 
they are compellable to contribute to the charge of a war, 
and to mutters of the militia: their bodies are not to be 
taken upon ftatutes merchants or ftaple, &c. for the writ 


to take the body of the conufor is f laicus ft; and if the 
fheriff or any other officer arreft a clergyman upon any 
fuch, procefs, it is faid an action of falfe imprifonment lies 
againft him that does it, or the clergyman arrefted may 
have a /wperfedeas out of the Chancery. 

In ation of trefpafs, account, &c. again{t a perfon in 


holy orders, wherein procefs of capias lies, if the fheriff 


return that the defendant is clericus benéfictatus nullum pa- 
bens laicum feodüm ubi Jummoneri poteft; in this cafe the 
plaintiff cannot have a capias to arreit his body; but the 
writ ought to iffue to the bifhop, to compel him to ap- 
pear, &c. But on execution had againft fuch clergyman, 
a fequeitration hall be Had of the profits of his benefice. 
Olerg ymen may not bë arrefted in the church, or church- 


yard, while attending on divine fervice, &c. on pain of 


imprifonment, and ranfom at the King’s pleafure, and 
likewifé to make agreement with the party: and he that 
beats a clergyman, may be obliged to do penance in the 
Spiritual Court. But thefe are all the privileges remain- 
ifg on civil accounts: though by the Common law, they 
were to be free from the payment of tolls, in all fairs 
and markets, aswell for all the goods gotten upon their 
church livings, as for all goods and merchandifes by 
them bought. to be fpent upon their rettoriés ; and they 
had feveral other exemptions; &c. Thefe privileges, for 
the moft part, have been allowed the clergy, that they 
might with the more freedom attend the fervice of God 
and religion, and be refpected as they ought ; and there- 
fore they are not to undertake dny fecular bufinefs, by 
which they may be diverted from their duty, or be brought 
into contempt. 

They are ufed like other men in criminal cafes; except 
as to burning in the hand for felony, from which upon 
producing of their orders, or the ordinary’s certificate, 
they ought to be freed: and though they have had the 
privilege of the clergy for a felony, yet they may again 
have their clergy, and fo cannot a layman. But fee Stat. 
28 Hen. 8. c. 1. 
crimes, were delivered over to the ordinary, to be pu- 
nifhed by the ecclefiaftical laws ; but this privilege is long 
‘fince abolifhed, nor was it ever allowed in treafon or 
facrilege. Wood's Inff. 24. Parfon’s Counc. 145, &e. 
2 Inf. 4, 58, Sc. Black. Com. 4 V. 358. 

Benefit of clergy, we have already faid is an ancient pri- 
vilege, where one in orders claimed to be delivered to his 
ordinary to purge himfelf of a felony. And this purga- 
` tion was to be by his own oath affirming his innocence, 
and the oaths of twelve compurgators as to their belief 
of it, before a jury of twelve clerks: if the clerk failed 
in his purgation, he was deprived of his character, 
whereby he became a mere layman, or he was to be kept 
in prifon till a pardon was obtained: but if he purged 
himfelf, he was fet at liberty. Sometimes the delivery 
to the ordinary was without purgation, as upon attainder 
by confeffion of the felony, or by verdiét, where the fe- 
Tony was notorious, and then the clerk was to be de- 
graded, or kept in prifon by the ordinary, Sc. though 
in thefe cafes the ordinaries would frequently proceed to 
purgation. But purgation is now taken away by Star. 
18 Eliz. cap. 7. which enaéts that where an offender is 
admitted to his clergy, after burning in the hand, he 
fhall not be delivered to the ordinary, but fhall be. en- 
larged by the court, Je. And the benefit of clergy, and 
burning in the hand, comes in the place of purgation at 
Common law. 

In ancient times in the King’s courts where felonies 
were determined, the bifhop or his deputy were to attend 
to inform the court whether the felon could read as a 
clerk or not; but the court was ftill to judge of his fuf- 
ficiency. Since the Srat. 18 Eliz. c. 7: Every man to 
whom benefit of clergy was granted, hath been put to read 
at the bar after fond guilty, and convidted of felony, 
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In ancient times clergymen convicted of 





and fo burnt in the hand, and fet free for the firft time, 
if the ordinary’s commiflioner or deputy ftanding by did 
fay,—Legit ut clericus; or otherwife he was to be hang- 
ed. But reading at laft, as well as purgation, is wholly 
laid afide ; for by the 5 dun. c. 6. if any perfon conviét 
of fuch felony, for which he ought to have the benefit of 
the clergy, doth pray the denzft of this aét, he hall not 
be required to read, but fhall be punifhed as a clerk con- 
vi&. A lord of parliament fhall have the benefit of bis 
clergy, though he cannot read, and without burning in the 
hand, for the firft time only ; and the King may pardon 
the barning of the hand in others, which is not fo much 
in nature of a punifhment, as a mark to notify that the 
perfon may have his clergy but once. 

But he fhall not be oufted of his clergy, by the bare 
mark in his hand, or by a parol averment, without the . 
record teftifying it, or a tran{fcript thereof, according to 
the following ftatutes. 2A. H. 373. ; 

By ftat. 34 & 35 H. 8. cap. 14. The clerk of the 
crown, or of the peace, or of aflife, fhall certify a tran- 
fcript briefly of the tenor of the indiétment, outlawry, 
or conviétion, and attainder, into the King’s Bench in 
40 days: And the clerk of the crown, when the judges 
of aflize, or juftices‘of the peace write- to him for the — 
names of fuch perfons, fhall certify the fame, with the 
caufes of the conviction or attainder. 

Another method is given by the ftat 3 W. & M. 

c, 9. fed. 7. which enatts, that the clerk of the crown, 
clerk of the peace, or clerk of affize, where a perfon 
admitted to clergy fhall be convitted, fhall at the reque 
of the profecutor, or any other on the King’s behalf, 
certify a tranfcript briefly and in few words, -containing 
the effeét and tenor of the indi&tment and conviction, of i 
his having the benefit of clergy, and the addition of the — 
party, and the certainty of the felony and conviction, to — 
the judges where fuch perfon fhall be indicted for any 
fubfequent offence. 

Alfo it feems, that if the party deny that he is the 
fame perfon, iffue muft be joined upon it, and it mut 
be found upon trial that he is the fame perfon, before hè _ 
can be oufted of clergy. 2-H. H. 373. 

The privilege of clergy is faid to have its beginning from 
an encroachment of the Pope upon the temporal power, if 
behalf of the c/ergy, whom he endeavoured to exempt from 
the jurifdi&ion of lay judges in cafe of life and mem- 
ber; which the temporal courts would not yield to, bug 
only in part: and firft they would indi& clerks for fes 
lony, as well as others, and proceed thereon till the or- 
dinary did demand them; and if the ordinary would not 
demand them, the King’s courts proceeded to conviction, 
attainder and execution; and if the ordinary did claim 
clerks before conviction, then an inquifition was taken 
whether the party was guilty or not; and if acquitted, 
he was difcharged; but if found guilty, then delivereh 
to the ordinary, ée. The privilege fo reftrained was 
confirmed and eftablithed by the ftatute of Weflm. 1. cape 
2. and allowed by divers other aéts of parliament ; anid wy 
though originally the clergy never intended that any 
fhould have that privilege, but thofe who were in holy 
orders; yet afterwards they extended it to thofe who 
were not ftrictly in orders, but were affiftants to themin — 
doing divine offices. And as to laymen being admitted 
to this privilege, it hath been obferved that in thofe days 
few were bred to literature, but thofe who were actually 
in orders, or educated for that purpofe ; and therefore 
the way of trial whether one was a clerk or no, was 
by reading, of which the court was judge; for if hë could 
not read, the court would not deliver him as a clerk, tho” 
the ordinary did claim him; and if he did read, he fhoul 
be allowed as a clerk, though the ordinary refufed h 
and reading being the way of trial, whether a man wi 
a clerk or not, without further examination into any other — 
qualification, by an equitable conftruction of the ftatutes 
that eftablithed and extended this privilege, all perfons 
that fo approved themfelves by reading, were allowed to be 
clerks. . Linwood 92, 100. saN 




























Kel. 180. abe 
It appears by our books that laymen that could read 
had the privilege of clergy fince the 25 Ed. 3. which 
allowance never was tondenined in parliament, or com- 
plained of as a grievance, but rather approved of: and 
by the 18 Eliz. ¢. 7. all perfons as well lay as a ma 
MONG Sa 


- enables him to be a good witnefs. 
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have a right to the benefit of that ftatute, for the firft 
offence, in the fame manner as clergymen, ‘Though it 
was anciently the ufual method for the ordinary to de- 
mand the criminal as his clerk, before the court allowed 
him the benefit of his clergy ; yet there was no neceflity for 
fuch demand, but the court might without it admit a 
perfon to the benefit of clergy, on iufficient evidence of his 
teing aclerk, as upon producing letters of orders, or 
reading as a clerk, &c. except he appeared to have been 
guilty of facrilege, or of breaking the prifon of the ordi- 
nary ; in which cafes it is faid to have been at the dif- 
cretion of the ordinary, whether he fhould have his 
clergy or not: and as there is no neceffity that the ordi- 
nary fhould demand the bezefit of the clergy for a clerk; 
fo neither is there any that the prifoner himfelf fhould 
demand it, where it fufficiently appears to the court that 
he hath aright to it, in refpect of his being in orders, 
êe. In which cafe, if the prifoner does not demand it, 
it is left to the difcretion of the judge, either to allow, 
or not allow it him. 2 Hawk. P. C. 359. Thofe who 
demand the benefit of clergy, are to plead, and put them- 
felves upon trial ; but after a clerk hath put himfelf up- 
on trial, and the inqueft are charged with him, fome 
writers tell us, that he may, if he defire it, be admitted 
to his clergy before the jury come back; and fhall not 
forfeit his goods, unlefs they find him guilty. Iéid. 358. 

This claim of clergy might formerly be made on ar- 
raignment, or as foon as the prifoner was brought to the 
bar: afterwards it could not be claimed till after con- 


vittion, becaufe it is for the advantage of the King as|6 


to the forfeiture of the lands and goods of the criminal 
convict, and for the advantage of the party himfelf to 
make his challenges to the inqueft ; and perhaps he may 
be acquitted, and then he will not need this privilege. 
“2 Inf. 164, 633. At Common law, if the party had not 
demanded his c/ergy before conviction, he loft it: but in 
the time of H. 6. an alteration was made in the method 
of allowing clergy, viz. That the party indiéed or ap- 
pealed, was to anfwer to the felony, and after conviction, 
upon his demand the judge to allow him his clergy ; 
which courfe has been ever fince obferved. Kel. 100. 
Clergy may be demanded after judgment given againtt 
a perfon, whether of death, &c. and even under the 
gallows, if there be a proper judge there, who has power 
to allow it. 2 Hawk. 357. 

Perfons admitted to their clergy, may be continued in 
prifon as a further punifhment, not exceeding one year. 
18 El. cap. 7. 

By ftat. 4 Geo. 1. cap. 11. Perfons convicted of of- 
fences within benefit of clergy (except receivers and 
buyers of ftolen goods) may, inftead of being whipped 
and burnt in the hand, be tranfported for feven years. 

_A perfon admitted to his clergy, forfeits all his goods 
that he hath at the time of the conviction. 2 H. H. 
388. 

But prefently, upon burning in the hand, he ought to 
be reftored to the poffeffion of his lands, and from thence- 
forth to enjoy the profits thereof. 2 H. H. 388. 

Alfo, it reitores him to his credit; and confequently 

2 Haw. 364. 

And it is holden, that after a man is admitted to his 
clergy, it is actionable to call him felon; becaufe his 
offence being pardoned by the ftatute, all the infamy and 
other confequences of it are difcharged. 2 Haw. 365. 

Clergy is never allow’d by the Civil law; fo that pi- 


_ rates, ic. fhall not have clergy. 1 Nelf. Abr. 449. The 


Common law did not deny clergy but in certain cafes ; 
as in high treafon, or facrilege ; where a perfon was 
convict of herefy; was a Turk, Few, or Infidel, Se. 
Alfo women are not allow’d it; but this is altered by 


» Stat.3W.& M. ¢.9. By fkatutes, clergy is denied in 


a great many felonies; though it is allowed in all cafes 
where not exprefly taken away. And where clergy is 
taken away exprefly by any ftatute, the offence mutt be 
laid in the indictment to be againft that very ftatute, and 
the words of it, or the offender fhall have his clergy. 
Kel. 104. H. P. C. 231. In what cafes the benefit of 
clergy is yet allowed, and in what cafes it is taken away 
by feveral ftatutes, fee title Felony, Sc. and Table to Sta- 
tuses, fame title, Se. 





Cicrico admittendo, Is a writ dire&ted to the bifhop; 
for admitting a clerk toa benefice, upon a xe admittas 
tried and found for the party that procures the writ. 
Reg. Orig. 31. Ifa parfon recover a benefice, the patro 
may have this writ to the bifhop, though the fix months 
are paft, if the church is void, &%c. And this ancient 
writ begins thus: Rex wenerabili in Chrifto patri, Sc. 
Cum A.B. de, Se. in curia nofira recuperaffet verjus nos 


præfentationem fuam ad vicariam de, Se. vobis mandamus 


quod ad prefentat. ipfius A. B. ad vicariam idoneam per/o- 
nam admittatis, Sc. 

Upon a prefentation to a benefice recovered in a guare 
impedit, or aflife of darrein presentment, the execution is by 
this writ; direéted not to the theriff, but to the bifhop 
or his metropolitan, requiring them to admit and inftitute 
the clerk of the plaintiff. Black. Com. 3 V. 413: 

Clerico infra facros Dzdines conftituto, non Eliz 
gendo in Decium, Is a writ directed to thofe who have 
thruft a bailliwick; or other office upon one in holy or- 
ders, charging them to releafe him: Reg. Orig. 143: 

Clerico capto per Htatutum Mercatom, Se. A 
writ for the delivery of a clerk out of prifon; who is 
taken and imprifoned upon the breach of a ftatute mer- 
chant. Reg. Orig. 147. 

Cierico convitto commiffo Gaole in defeftu Di: 
natii deliberando, Is an ancient writ that lay for the de- 
livery of a clerk to his ordinary, that was formerly con- 
vided of felony, by reafon his ordinary did not challenge 
him according to the privileges of clerks: Reg. Orig. 


Clerk, (clericus) In the moft general fignification, is 
one that belongs to the holy miniftry of the church ; 
under which, where the Canon law hath full power, are 
not only comprehended /acerdotes and diaconi, but alfo 


Jubdiaconi, leétores, acolyti, exorcifæ and offiarii: but the 


word has been anciently ufed for a /ecular prief ; in op- 
pofition to a religious or regular. Paroch. Antiq. 171. 
And is faid to be properly a minifter or prieft; one who is 
more peculiarly called in fortem domini. Blount: 

Cierk, In another fenfe denotes a perfon who practifes 
his pen in any court, or otherwife; of which clerks there 
are various kinds, in feveral offices, &'c. As the officers 
of the courts of law were formerly often clergymen, 
hence it is faid they go under the term of clericus, or clerk. 
And Temp. Ed. 1. Johannes Sawell, clericus domini regis, 
was fuppofed to fignify fecretary or clerk of his council. 
Antiq. Nottingham/b. 317. 

Cierk of the Pits, Is an officer in the navy office, 
whofe bufinefs is to record all orders; contracts, bills, 
warrants, ce. tranfacted by the lord high admiral, or 
lords commiffioners of the admiralty, and commiflioners 
of the navy; and is mentioned in the Stat. 16 Car. 2. 
CNG. ee SS 29GA. Bs ret 1, 

Clerk of Affidavits, In the court of Chancery, is an 
officer that files all affidavits made ufe of in court: 

Cierk of the Bite, Is he that writes all things jadi- 
cially done by the juftices of af7e in their circuits: Cromp: 
Furifd. 227. ‘This officer is affociated to the judge in 
commiffion of affife, to take afffes, ec. 

Clerk of the Wails, An officer belonging to the 
court of King’s Bench. He files the bail pieces taken in 
that court, and attends for that purpofe. 

Clerk of the Check, Is an officer in the King’s court; 
fo called, becaufe he hath the check and controlment of 
the yeomen of the guard, and all other ordinary yeomen 
belonging either to the King, Queen, or prince; giving 
leave, or allowing their abfence in attendance, or dimi- 
nifhing their wages for the fame: he alfo by himfelf or 
deputy takes the view of thofe that are to watch in the 
court, and hath the fetting of the watch. 33 H. 8. 
c. 12. Alfo there is an officer of the fame name in the 
King’s navy at Plymouth, Deptford, Woolwich; Chatham; 
6.5519 Carn 2.ico 1s 

Clerk of the Croton, (clericus corone) An officer in 
the King’s Bench, whofe function is to frame, read and 
record all indiétments againft offenders there arraigned or 
indiéted of any publick crime. And when divers perfons 
are jointly indiéted, the clerk of the crown fhall take but 
one fee, viz. 25: for them all. Stati 2 H. 4. c 10. He 
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is otherwife termed clerk of the crown-office, and exhibits 
informations, by order of the court, for divers offences : 
And on informations exhibited in the crown-ofhce, for 
trefpafs, battery, &c. Recognifances are to be entered 
into for the informer to profecute with effet, Gc. 4 & 
5 WS M. ¢. 22. 

Cierk of the Croton in Chancerp, Is an officer in 
that court wno continually attends the Lord Chancellor in 
perfon or by deputy: he writes and prepares for the Great 
Seal, fpecial matters of ftate by commiffion, or the like, 
either immediately from his Majefty’s orders, or by order 
of his council, as well ordinary as extraordinary, wig. 
commiflions of lieutenancy, of juftices of affife, oyer and 
terminer, gaol a i and of the peace, with their writs 
of aflociation, ‘Se. Alfoall general pardons, at the King’s 
coronation ; or in parliament, where he fits in the Lords 
houfe in parliament time ; and into” whofe office the 
writs of parliament, with the names of knights and bur- 
geffes elected thereupon, are to be returned and filed. He 
hath likewife the making out of all fpecial pardons ; and 
writs of execution upon bonds of ftatute ftaple forfeited ; 
which was annexed to his office in the reign of Queen 
Mary, in confideration of his chargeable attendance. 


Clerk of the Declarations, An officer of the court of 


King’s Bench, that files all declarations in caufes there de- 
pending, after they are ingrofs’d, &&c. 


Clerk of the Deliveries, Is an officer in the Toaver of 


London, who exercifes his office in taking of indentures for 
all ftores, ammunition, &c. iffued from thence. 

Clevb of the Errors, (clericus errorum) In the court 
of Common Pleas, tranfcribes and certifies into the King’s 
Bench the tenor of the records of the-caufe or action, 
upon which the writ of errer, made by the curfitor, is 
brought there to be heard and determined. 
the errors in the King’s Bench, likewife tranfcribes and cer- 
tifies the records of caufes in that court into the Excheguer, 
if the caufe or action were by bill: if by original, the Lord 
Chief Juftice certifies the record into the houfe of peers in 
parliament, by taking the tranfcript from the clerk of the 
errors, and delivering it to the Lord Chancellor, there to 
be determined, according to the ftatutes 27 Eliz. c. 8. and 
31 Eliz, c: 1. The clerk of the errors in the Exchequer 
alfo tranfcribes the records, certified thither out of the 
King’s Bench, and prepares them for judgment in the 
court of Exchequer Chamber, to be given by the Juftices 
of C. B. and Barons there. Stat. 16 Car. 2. c. 2. 20 
Car. 2. ¢. 4. 

Clerk of the Effoins, Is an officer belonging to the 
court of Common Pleas, who keeps the effoin rolls; and the 
effin roll is a record of that court: he has the providing 
of parchment, and cutting it out into rolls, marking the 
numbers thereon : and the delivery out of all the rolls to 
every officer of the court; the receiving of them again 
when they are written, and the binding and making up 
the whole bundles of every term ; which he doth as fer- 
vant of the Chief Juftice. The Chief Juftice of C. B. is 
at the charge of the parchment of all the rolls, for which 
he is allowed; as is alfo the Chief Juftice of B. R. be- 
fides the penny for the feal of every writ of privilege and 
outlawry, the feventh penny taken for the feal of every 
writ in court under the green wax, or petit feal; the faid 
Lord Chief Juftices having annexed to their offices or 
places, the cuftody of the faid feals belonging to each 
court. 

Cierk of the Eftreats, (clericus extraGorum) A clerk 
or officer belonging to the Exchequer, who every term re- 
ceives the effreats out of the Lord Treafurer’s Remem- 
brancer’s office, and writes them out to be levied for the 
King: and he makes fchedules of fuch fums ¢/reated as 
are to be difcharged. 

Cierk of the Banaper, or Bamper, Is an officer in the 
Chancery, whofe office is to receive all the money due to 
the King, for the feals of charters, patents, commiffions 
and writs ; as alfo fees due to the officers for inrolling and 
examining the fame. He is obliged to attendance on the 


Lord Chancellor daily in the term time, and at all times of 


fealing, having with him leather bags, wherein are put all 
charters, &c. After they are fealed, thofe bags, being 
fealed up with the Lord Chancellor’s private feal, are de- 
livered to the controller of the hanaper, who upon receipt of 
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them, enters the effect of them in a book, &e. This ha- 
naper reprefents what the Romans termed fifcum, which 
contained the Emperor’s treafure : and the Exchequer was 
anciently fo called, becaufe im eo reconderentur hanapi & 


feutre caeteraque vafa qua in cenfum & tributum perfelvi 
Jolebant ; or it may be for that the yearly tribute which 


princes received was in hampers or large veffels full of 


money. There being an arrear of 10,590/. 125. 11d. of | 


feveral antient fees and falaries, ĉc. payable out of this 
office; and there beiig a remainder of 13,698/. 15. 114. 
of the fix-penny ftamp-duty on writs granted for relief of 
the fuitors of the court of Chancery ; it was enacted by the 


Stat. 23 G. 2. c. 25. that thereout the 10,590/. 125. 11d. 


fhould be paid to the creditors of this office. That the 
faid duty fhould be made perpetual; and thereout 3000/, 
per annum fhould be paid to the clerk of the hamaper, that 
the refidue of the 13,698/. 1s. 114. fhould be laid outin 
government fecurities, and the intereft paid to the clerk a 
the hanaper, who fhould pay 1,2001. to the Mafter of t 
Rolls. 
mented, fhould be more than fufficient to pay all fees, {a-~ 
laries, ĉc. the clerk fhould account for the furplus. 
Cierk of the Jnroliments, Is an officer of the Common 
Pleas, that inrolls and exemplifies all fines and recoveries, 
and returns writs of entry, fummons and feifin, &ec, 
Clerk of the Juries, (clericus juratorum) An officer 
belonging to the court of Common Pleas, who makes out the 
writs of habeas corpora and diffringas, tor the appearance 
of juries; either in that court, or at the affifes, after the 
jury or panel is returned upon the venire facias: he alfo. 
enters into the rolls the awarding of thefe writs; and 


makes all the continuances from the going out of the ĝas 


beas corpora until the verdiét is given. 

Cicrk Controller of the tking’s Bouffe, Is an officer 
in the King’s court, that hath authority to allow or dif 
allow charges and demands of purfivants, meffengers of 
the Green Cloth, &c. He hath likewife the overfight of 
all defects and mifcarriages of any of the inferior officers 


and hath a right to fit in the counting-houfe, with the i 
fuperior officers, viz. the lord fteward, treafurer, cone - 


troller, and cofferer of the houfhold, for correcting any 
diforders. 33 H. 8. c. 12. 

Clerk Marthal of the tring’s Boule, An officer that 
attends the mar/bal in his court, and records all his proa 
ceedings, 93 IE 8e c.422-. 

Clerk of the Hing’s Dilber, (clericus argenti regi) 
Is an officer belonging to the court of Common Pleas, to 


whom every fine is brought after it hath paffed the office, . 


of the cu/tos brevium, and by whom the effect of the writ 
of covenant is entered into a paper-book; according to 
which all the fines of that term are recorded in the rolls 
of the court. And the entry is in this form: Wilts, fi. 
A. B. dat domino regi dimidiam marcam, Sc. pro licentia 
concordandi cum C. D. pro talibus terris in, Sc. € babet 
per chirographum per pacem admiffum, Fc. After the 
King’s filver is entered, it is accounted a fine in law, and 
not before. 

Clerk of the King’s Great ardzobe, An officer of 
the King’s houfhold, that keeps an account or inventory 
of all things belonging to the royal wardrobe. Stat. £ 
Bilo c.i 

Clerk of the Market, (clericus mercati ho/pitii regis) 
Is an officer of the King’s houfe, to whom it belongs to 
take charge of the King’s meafures, and keep the ftan- 
dards of them, which are examples of all meafures 
throughout the land; as of ells, yards, quarts, gallons, 
&c. And of weights, bufhels, &%c. And to fee that all 
weights and meafures in every place be anfwerable to the 
faid ftandard : 
2. cap. 8, 9, 10, Se. Touchi 
there are alfo divers ftatutes, as 13 
aes 


this officer’s duty, 
2. cap. 4. and 16° 
c. 3. by which every clerk. of the market is to 


have weights and meafures with him when he makes eflay — 
of weights, &c. mark’d according to the ftandard ; and 
The 16 — 
c. 19. ena&ts, That clerks of the market of the. — 


to feal weights and meafures, under penalties. 
Car. i. 
King’s or Prince’s houfhold, thal] only execute their 


offices within the verge; and head officers are to atin 
The clerks of markets have generally _ 
power to hold a court, to which end they may iffue out — 


corporations, &c. 


2 > procefé 


And that in cafe the revenue of this office fo aug- 


of which office you may read in Fleta, lib. 





- of corn; of perfons licenfed to kill game, &c. 
_-regifters the eftates of papifts and others not taking the 


ieat of all fines, é&c. 
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procefs to fheriffs and bailiffs to bring a jury before them; 
and give a charge, take prefentments of fuch as keep or 


ufe falfe weights. and meafures; and may fet a fine upon 
the offenders, Gc. 4 Infl. 274.. But if they take any 
other fee or reward than what is allowed by ftatute, &c. 
or impofe any fines without legal trial; or otherwife 
mifdemean themfelves, they fhall forfeit 5/. for the firft 
offence, 10/. for the fecond, and 20/. for the third of- 
fence, on conviction before a juftice of peace, ic. © Stat. 
16 Car. 1.) .¢.-19 

Cer’. of Ci ‘Michils, or JMthils (clericus nibilorum) 
An oficer of the court of Excheguer, who makes a roll of 
all fuch fums: as are nihiled by the fherifs upon their 


_ eftreats of green wax, and delivers the fame into the re- 


membrancer’s office, to have execution done upon it for 
the king. See Stat. 5 R. 2. c. 13. Nihils are iffues by 
way of fine or amercement. 

Cierk of the Dzdnance, Ts an officer in the Tower, 
who regifters all orders touching the king’s ordnance. 

Wievk of. the Dutlaiwries, (clericus utlagariarum) 
An officer belonging to the court of Common Pleas, being 
the fervant or deputy to the King’s Attorney General, for 
making out writs of capias utlagatum, atter outlawry ; 
the King’s Attorney’s name being to every one of thofe 
writs. 

Clerk of the Waper-Dffice, Is an officer in the court 
of King’s Bench, that makes up the paper-books of {pecial 
pleadings and demurrers in that court. 

Cieri of the Papers, An officer in the Common Pleas; 
who hath the cuftody of the papers of the warden of the 
Fleet, enters commitments and difcharges of prifoners, de- 
livers out day-rules, Ge, 

Clerk of a arih. It was held, that a pasih clerk 
is a mere layman, and ought to be deprived by them that 
put him in, and no other; and if the ecclefiaitical court 
meddle with deprivation of the parifh clerk, they incur a 
premunire, and the canon, which wills that the parfon 

l have election of the parifh clerk, is merely void to 
take away the cuftom that any had to ele&t him. 2 
Brownl. 38. Pafch, 8 Fac. C.B. Gaudy v. Newman. 

Refolved, that if the parith clerk mi/demean him/elf in 
his ofice, or in the church, he may be fentenced tor it 
in the ecclefiaftical court to excommunication, but not 
to. deprivation. 2 Browal. 38. Pafch. 8 Jac. C. B. 
Gaudy v. Newman. 

Parifh clerk may fue in court chriflian for his fees, 
which are called Jargitiones charitative. Arg. cites the 
Regifter, fol. 52. for he is guodam modo an officer fpici- 
tual, cites 21 Ed: 4. 47. 2 Rol. Rep. 71. Hill. 18 
Fac. B: R. in Bifbop’s cafe. 

Parifh clerk nominated by the parfon is by Common 
law an. officer, and in far kf, without deed. 2 Salk. 
536. pl. 27. Hill. 10 dun. B. R. Parifh of Gatton v. 
Milwick. 

Clerk of the Parliament Polls, (clericus rotulorum 
parliamenti) Is that S pant: which revords all things done 
in the high court of parliament, and ingroffeth them in 
parchment rls, for ee better. prefervation to pofterity : 
of thefe officers there are two, one in the Lords Houfe, 
and another in the Houfe of Commons. 

Cieri of the Patents, Or of the letters patent under 
the Great Seal of England; an office erected 18 ‘Fae. 1. 

Clerk of the Peace, (clericus: pacis) Is an officer be- 
longing to the feffions of the peace: his duty is to read 
indi&tments, inrol the proceedings, and draw the procefs ; 
he keeps the counter-part of the indenture of armour ; 
records the proclamation of rates for fervants wages; has 
the cuftody of the regifter-book of licences given to badgers 


And he 


oaths. Alfo he certifies into the King’s Bench tran{cripts 
of indi&tments, outlawries, attainders and convictions, had 
before the juftices of peace, within the time limited: and 
by ftatute, clerks of the peace, &c. are to certify the tenor 
ofevery indi&ment, outlawry, &c. into B; R. within forty 
days, under a certain penalty. Stat. 34 & 35 H.8. cap. 
14. And every clerk of the peace is to deliver to the 
fheriff within twenty days after Michaelmas yearly an 
22.Car. 2: ¢c. 22. ‘The culos 





Gri E 


rotulorum of the county hath the appointment of the clerk 
of the peace, who may execute his office by deputy: 37 
H. 8. c.1. And if a clerk of the peace mifdemeans 
himfelf, the juftices of peace in quarter-feflions have power 
to difcharge him}; and the cu/fos rotulorum is to chufe 
another refident in the county, or on his default the fef- 
fions may appoint one: the place is not to be fold, on 
pain of forfeiting double the value of the fum given, and 
difability to enjoy it, &c. Stat.1 W. E&F M. fef. cs 
21. See the 4 & 5 W. EF M. c. 24. For the oath of 
the clerk of ie peace on aa of the eftreats, and the 
3 Geo. 1. c. 18. by which the Barons of the Exchequer 
may amerce the clerk of the peace, for neglecting to re- 
turn the eftreats according to the faid two atts of 22 & 
23 Car. 2: ¢. 22. and A & 5 Will. & M. c: 24. . See 
Eftreats. 

Clerk of the Well, (clericus pellis) Is a clerk belong- 
ing to the Exchequer, whofe office is to enter every teller’s 
bill into a parchment roll called pellis receptorum, and alfo 
to make another roll of payments, which is termed pellis 
exituum; wherein he fets down by what warrant the 
money was paid; mentioned in the Stat, 22 €F 23 Car. 2. 
EAZ 

Clerk of the Pettp-Wag (clericus parve bage) An 
officer of the court of Chancery. There are three of thefe 
officers, of whom the Matter of the Rolls is the chief. 
Their office is to record the return of all inguifitions out 
of every fhire; to make out patents of cultomers, gaugers, 
controllers, &c. all conge d? elires for bifhops, the fum- 
mons of the nobility, and burgeffes to parliament; com= 
miflions directed to knights and others of every fhire, for 
affeffing fubfidies and taxes: all offices found pof mortem 
are brought to the clerks of the petty bag to be filed; 
and by them are entered all pleadings of the Chancery 
concerning the validity of patents or other things which 
pafs the Great Seal ; they alfo make forth /iderates upon 
extents of ftatutes ftaple, and recovery of recognizances 
forfeited, and all elegits upon them: and all fuits for or 
againft any privileged perfon are profecuted in their of- 
fice, (Je. 

Cleth of the Pipe, (clericus pipe) Is an officer in the 
Exchequer, who having the accounts of debts due to the 
king, delivered and drawn out of the remembrancer’s of 
fices, charges them down in the great roll, and is called 
clerk of the pipe from the fhape of that roll, which is put 
together like a pipe: he alfo writes out warrants to the 
fheriffs to levy the faid debts upon the goods and chattels 
of the debtors; and if they have no goods, then he draws 
them down to the Lord T'reafurer’s Remembrancer, to 
write eftreats againft their lands. ‘The ancient revenue of 
the crown ftands in charge to him, and he fees the fame 
an{wered by the farmers and sheriffs: he makes a charge 
toall fheriffs of their fummons of the pipe, and green wax, 
and takes care it be anfwered on their accounts. And he 
hath the drawing and ingrofling of all leafes of the king’s 
lands ; having a /econdary and feveral clerks under him. 


In the reign of King Hen. 6. this officer was called eS 
Jator magni rotuli. 


See. Stat. 33. NA 

Cierk of the Pleas, (clericus placitorum) An officer in 
the court of Excheguer, in whofe office all the officers of 
the court, upon fpecial privilege belonging unto them, 
ought to fue or be fued in any action, &c. In this office 
are alfo profecuted actions at law, by other perfons as 
well as officers of the court; but the plaintiff ought to be 
tenant, or debtor to the King, or fome way accountant to 
him: now it is only matter of form. The clerk of the 


pleas has under him a great many clerks, who are at- 


tornies in all fuits commenced or depending in the Zx- 
chequer. 

Wierk of the Wzibp Seal, (clericus privati figili} 
There are four of the officers which attend the Lord Privy 
Seal: or if there be no Lord Privy Seal, the Principal Se- 
cretary of State; writing and making out all things that 
are fent by warrant from the Signet to the Pr/wy Seal, and 
which are to be paffed to the Great Seal: alfo they make 
out privy feals, upon a fpecial occafion of his Majetty’s 
affairs, as for loan of money, and the like. He that is 
now called Lord Privy Seal, feems to have been in ancient 
times called elerk of the privy Jal; but notwithftanding 

to 
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to Have been reckoned in the number of the great officers 
of the realm. Stat. 12 R.z.c. 11. And 27H. 8. G: 
Er. 

Clerk of the Rolts, An officér of the Chancery, that 
makes fearch for; and copies deeds; offices; ĉc. 

Cierk of the Rutes, In the court of King’s Bench, is 
lie who draws up and enters all the rules and orders made 
in court: and gives rules*of courfe on divers writs : this 
officer is mentioned in the 22 && 23 Car. 2. c. 22. 

Clerk of the Heiwers, An officer belonging to the 
commiffioners of /ewers, who writes and records their pro- 
ceedings, which they tranfaét by virtue of their commif- 
fions, and the authority given them by Statute 13 £7. 


l. Q. 

Clerk of the Signet, (clericus figneti) Is an officer 
continually attendant on his Majefty’s Principal Secretary, 
who hath the cuftody of the privy /ignet, as well for fealing 
his Majefty’s private letters, as {uch grants as pafs the 
King’s hand by bill figned : and of thefe clerks or of- 
ficers there are four that attend in their courfe, and have 
their diet at the Secretary’s table. The fees of the clerk 
of the fignet, and privy feal, are limited particularly by 
ftatute, with a penalty annexed for taking any thing more, 
See 27 HeS. cette 

Clerk of the Superf{epeas’s, An officer belonging to 
the court of Common Pleas, who makes out writs of /uper- 

Jedeas, wpon a defendant’s appearing to the exigent on 
an outlawry, whereby the fheriff is forbidden to return the 
exigent. 

Cterk of the Crealurp, (clericus thefaurarii) Is an 
officer of the Commnton Pleas, who hath the charge of 
keeping the records of the court; and makes out all the 
records of Niff prias; alfo he makes all exemplifications of 
records being in the 7rea/ury ; and he hath the fees due for 
all fearches. He is taken to be the fervant of the Chief 
Juftice, and removeable at pleafure ; whereas all other of- 
ficers of the court are for life: there is a /econdary, or 
under clerk of the Treafury for affiftance, who hath fome 
fees and allowances: and likewife an under-keeper, that 
always keeps one key of the Zrea/ury door, and the chief 
clerk of the fecondary another ;. fo that the one cannot 
come ïn without the other. 

Clerk of the Warrants, (clericus warrantorum) An 
officer belonging to the Common Pleas court, who enters 
all warrants of attorney for plaintiffs and defendants in 
fuits ; and inrolls deeds of indentures of bargain and fale, 
which are acknowledged in the court, or before any judges 
out of the court. And it is his office to eitreat into the 
Exchequer all iffues, fines and amerciaments, which grow 
due to the King in that court, for which he hath a ftand- 
ing fee or allowance. 

Cleronimus, An old word fignifying heir ; it is men- 
tioned in Mon. Angl. tom. 3. p. 129. 

Clipping the coin, An offence pernicious to trade, and 
an infult on the prerogative. The offence is high trea/on, 
by 5 Biz. c.1r. Alfo fee 18 Eliz. a1. & 8H g 
W. 3. c. 26. Made perpetual by 7 Ann. c. 25. againit 
buying, felling, and having in poffeffion any inftruments 
proper only for coining of money. By 15 & 16 Geo. 2. c. 
28. Colouring filver coin to make it refemble gold, or 
copper to refemble filver, is high treafon. 

Clitones, Fhe eldeft, and all the fons of Kings. In 
the charter of King Zrhelred—Ethelftanus Ecbryth, &e. 
cum epitheto clitonis fubjcribunt. Mat. Parif. pag. 158.— 
Ego Edgar, &c. clito legitimus præfati regis, Sc. Selden’s 
Notes upon Eadmerus. 

Clive, Cliff, The names of places beginning or end- 
ing with thefe words, fignify a rock from the old Saxon. 

@iocks and Watches. Dial-plates and cafes not to 
be exported without the movement, g & 10 W. 3. c. 28. 
fea. 2.—Makers fhall engrave their names on clocks and 
watches, 9: 10 W. 3. c. 28. feet. 2. Penalties on 
workmen, érc. imbezilling materials of clocks and 
watches, 27 Geo. 2. c- 7. 

Cioere, A prifon or dungeon; ’tis conjectured to be 
of Britifh original : the dungeon or inner prifon of Wal- 
hing ford caftle, temp. H. 2. was called chere brien, i. e. 
carcer brieni, (Fc. Hence feems to come the Lat. cloaca, 
which was anciently the clofeft ward or naftieft part of the 
prifon > the old cloacerius is interpreted carceris cuftos : 





and the prefent cloacerius, or keeper of a jakes, is am 
office in fome religious houfes abroad, impofed on an of- 
fending brother, or by him chofen as an exercife of ‘hu- 
mility and mortification. Cowe/. 

Clofe Rolls and Ciole Writs, Grants of lands, &. 
from the crown are contained in charters or letters patent, 
that is, open letters, iteras patentes: fo called becaufe 
they are not fealed up, but expofed to open view, with 
the Great Seal pendant at the bottom; and are ufually 
addreffed by the King to all his fubjeés at large. And 
therein they differ from other letters of the King, fealed 
alfo with his Great Seal, but directed to particular per- 
fons, and for particular purpofes: which therefore, not 
being fit for publick infpection, are clofed up and fealed 
on the outfide, and are thereupon called writs clo/e, litere 
claufe; and are recorded in the clofe-rolls, in the fame 
manner as the others are in the patent-rolls. Black. Com. 
PAR RE 

Cloth, Was an unlawful game, forbidden by Stat. 17 
Ed. 4. c. 3. and 33 H. 8. c.g. It is faid to have been 
the fame with our zine-pins; and is called clofbeayles by 
the 33 H. 8. c.g. At this time ’tis allowed, and called 
hailes, or Řittles. 

Cioth, No cloth made beyond fea fhall be brought 
into the King’s dominions, on pain of forfeiting the fame, 
and the importers to be farther punifhed. Staż. 12 Ed. 3. 
3H 

@isthiers, Are to make broad cloths of certain lengths 
and breadths, within the lifts; and fhall caufe their marks 
to be woven in the cloths, and fet a feal of lead thereunto, 
fhewing the true length thereof. 4 Ed. 4. c. 1. 27 
H. 8. c.12. Expofing to fale faulty cloths, are liable to 
forfeit ‘the fame: and clothiers fhall not make ufe of 
flocks or other deceitful ftuff, in making of broad cloth, 
under the penalty of 5/. Stat. 5 E&F 6 Ed. 6. c. 6. 
Juftices of peace are to appoint fearchers of cloth yearly, 
who have power to enter the houfes of clothiers, and per- 
fons oppofing them, fhalk forfeitio/. ĉde. 39 Eliz. ¢.20. 
4 Fac. ce2- 21 Fac.r.c.18. All cloth thall be mea- 
fured at the fulling-mill, by the mafter of the mill; who fhal} 
make oath before a juftice for true meafuring ; and the 
millman is to fix a {eal of lead to cloths, containing the 
length and breadth, which fhall be a rule of payment for 
the buyer, Se. 10 Ann. c. 16. By 1 Geo. 1. ¢. 15. 
Broad cloths muft be put into water for proof, and be 
meafured by two indifferent perfons chofen by the buyer 
and feller, &c. And clothiers felling cloths before fealed, — 
or not containing the quantity mentioned in the feals, 
incur a forfeiture of the fixth part of the value. Perfons 
taking off, or counterfeiting feals, forfeit zo}. And by 
a late ftatute, if any weavers of cloth enter into any com- 
bination for advancing their wages, or leflening their 
ufual hours of work, or depart before the end of their 
terms agreed, return any work unfinifhed, &c. they fhalt 
be committed by two juftices of peace to the houfe of cor- 
rection for three months: and clothiers are to pay their 
work-people their full wages agreed in money, under the 
penalty of 10o/, c. Stat. 12 Geo. r. c. 32. Infpectors 
of mills and tenter-grounds to examine and feal cloths, 
are to be appointed by juftices of peace in feffions ; and 
mill-men fending clothiers any cloths before infpected, 
forfeit 40s. The infpectors to be paid by the clothiers 
2d. per cloth. 13 Geo. 1. c. 23. If any cloth remain- 
ing on the tenters, be ftolen in the night, and the fame is 
found upon any perfon, on a juftice’s warrant to fearch, 
fuch offender fhall forfeit treble value, leviable by dif- 
trefs, &c. or be committed to gaol for three months ; but 
for a fecond offence he fhall fuffer fix months imprifon- 
ment; and the third offence be tranfported as a felon, 
Ee. Stat. 15 Geo. 2. cap. 27. See Drapery. 

@iove, Is the two and thirtieth part of a weigh o 
cheefe, 7. e. eight pounds. 9 H. 6. c. 8. ; 

tough, A word made ufe of for valley, in Dome/day 
book. But among merchants, it is an allowance for the- 
turn of the fcale, on buying goods wholefale by weight. 
Lex Mercat. 

Ctunch, In Stafordfbire, upon finking of a coal-mine, 
near the furface they meet with earth and ftone, then with 
a fubftance called blue clunch, and after that they come to” 
coal. 


Ciuta, 


~ the ftatutes. 





` and pay a duty to the crown: 


op EGF. 
56 Ga 2. °c. 26. fee. 3. 
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Citta, (Fr. cous) Shoes, clouted fhoes; and moft 
commonly horfe-fhoes : it alfo fignifies the ttreakes of iron 
with which cart-wheels are bound. Con/uetud. Dom. de 
Farend. MS. fol. 16. Hence clutarium, or cluarium, a 
forge where the chus or iron fhoes are made. Tenuit 
duas carucatus terra de domino rege, in capite, per tale fer- 
witium deferendo palefridum domini regis, fuper quatuor 
pedes de Cluario domini regis quotiefcunque ad manerium 
Juum de Mansfield venerit, Sc. Mon. Angl. tom. 2. 

598. 

RT pede; One of a noble family. Clypei proftrati, a 
noble family extin&. Sic nobilis clypeus ille marefeal- 
Jorum tot © tantis hoftibus Anglie formidabilis evanuit. 
Mart: Parif. 463. 

Coach, (currus). A convenience well known ; and for 
“Regutiting of hackney coaches in London, there are feveral 
flatutes. By 9 Anz. c. 23- Eight hundred hackney 
coaches and two hundred chairs are allowed in London and 
Weftminfter ; which are to be licenfed by commiffioners, 
and if any perfon drive a 
hackney coach without licence, he fhall forfeit 5 Z. and a 
chair 40s. Coachmen and chairmen, giving abufive lan- 
guage, or demanding more than ey fare, (ic. a jultice 
of peace may order them to pay not exceeding 20s. to the 
poor, and not being able to pay it, fend them to the houfe 
of correction ; and perfons not paying coachmen their 
fare, or cutting or defacing coaches, &c. a juftice will 
order fatisfaction to be made, and on refufal, may bind them 
over to the quarter-feffions, The 1 Geo. 1. c. 57. or- 
dains, ‘That where coachmen refufe to go at, or exact 
more for their hire than is limited by the act, they fhall 
forfeit not exceeding 3/. nor under 10s. and the com- 
miffioners have power to determine it. ‘The fare of 
hackney coachmen in London, or within ten miles thereof, 
is 10}. per day, allowing 12 hours to the day; and by 
the hour not above 1s. 6d. for the firft, and 1s. for every 
hour after: and none are obliged to pay above 1s. for 
the ufe of any hackney coach for any diftance, not men- 
tioned in the aét, which is not above one mile and four 
furlongs ; nor above 1s. 6d. for any diftance not exceed- 
ing two miles: the fare of a hackney chair is 1s. for 
any difiance not exceeding a mile, and 15. 6d. for any 
diitance not exceeding a mile and four furlongs. There 
are certain places and diftances mentioned in the aét for 
the extent of the refpective fares; and other diftances 
meafured an& rated by the commiffioners, in purfuance of 
Coachmen are to have numbers to their 
coaches on tin-plates, or fhall forfeit 5 /. and refufing any 
| perfon to take the number of their coaches, or giving a 
wrong number, incurs the forfeiture of a fum not exceeding 
40s. None but licenfed coaches fhall ply at funerals for | 
hire, under the penalty of 5/. Drivers of hackney coaches 
are to give way to petforis of quality, and gentlemen’s 
coaches, on the penalty of tos. On Sundays there were 
formerly only one hundred and feventy-five coaches to 
ply, but now we believe there are more. “There are} 
- feveral ftandings of coaches, at the moft noted parts’ of the | 
town, ordered ‘by the commiflioners to be in the middle of | 
Htrects, &c. Vide 5 6 W.S M. cap. 22. 9 Ann. t: 
23. 10/Ann. c. 19. fed. 158. 12 Ann. flat. 1. c. 14. 
ASSA E HAnd XZT GA EETL fed. 913. 








- The maiters of ftage coaches are not liable to an action 


_ for things loft by their coachmen, who have money given 


them to carry the goods; unlefs where any fuch mafter 
takes a certain price for the fame. See 1 Salk. 282. By 
the Stat. 20 Geo. z. c. 10. A yearly tax of 4/. is laid on 
every coach, berlin, landau, chariot, calafh with four 


i presi, chaife marine, chaife with four wheels, and ca- 


ravan kept by any perfon for his own ufe, (except fuch 
_as are licenfed by the commiffioners for hackney coaches), 
and of 40s. on every calafh, chaife and chair with two 
7 wheels, drawn by one or more horfes, kept by any perfon. 
for his own ufe. No perfon to pay for more than five 
“fuch carriages on which 4/. a year is laid, except kept 
to be let out for hire. This duty to be under the 
management of the commiffioners of excife. Perfons 
ont fuch coaches, &.c. yearly to give notice to the 
_excife-office, and then pay the duty. Stage coaches and 
ae ‘chailes are excepted. Poft- cherie are to be entered 
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at the excife-office, and have. a figure or mark of dif- 
tinction; and fo are coaches, ése. let out for hire, 
Coaches, &c. kept for fale are not to be taxed. If any 
perfon, having paid the duty, fhall die before the end of 
the year, no perfon claiming title to the coach, &c. fhall 
be liable to any tax for the remainder of the year. ; 

Woachmatkers, The wares of coachmakers fhall be 
fearched, by perfons appointed by the fadlers company. 
Stat. 1 Fac... cap. 22. 

Coadjutoz, (Lat.) A fellow-helper or affiftant ; par- 
ticularly applied to one appointed to affift a bifhop, being 
grown old and infirm, fo as not to be able to perform his 
duty. 

Woal-mines, Malicioufly fetting fire to coal-mines, 
or to any delph of coal, is felony. jo Geo. 2. c. 32. 
fea. 6. S i 
Coals. The fack of coals is to contain four bufhels of 
clean coals: and fea coals brought into the river Thames, 
and fold, fhall be after the rate of thirty-fix bufhels to the 
chaldron: and one hundred and twelve pounds the hun- 
dred, &c.. The Lord Mayer and court of Aldermen in 
London, and juftices of the peace of the feveral counties, or 
three of them, are impowered to fet the price of all coals to 
be fold by retail; andif any perfon fhall refufe to fell for 
fuch prices, they may appoint officers to enter any wharfs 
Or places where coals are kept, and caufe the coals to be 
fold at the prices appointed. 7 Ed. 6. cap. 7. 16 © 17 
Car. 2. cap.2. 17 Geo. 2. ¢.35. Commiffioners are or- 
dained for the meafuring and marking of keels, and boats 
for coals at Newcafile; and veffels carrying coals before 
meafured and marked, fhall be forfeited, &c. 30Car.z. 
8... S68 7W. 3. ¢. 10. “Englifh hips trading in 
coals may be manned with foreigners during war. 2 W» 
& M. c. 17. ‘A duty is laid on coals imported, by Stat. 
ok ae (a a = im oa ag. A: 13. TOS ONTI 
EAA 0 Ap te Ae g Aan. č. 6, 22 ÊF 28. 
Ann. flat. 2. ¢.9. g, Geo: 1. ¢. 9. 
For the contents of the coal-bufhel, 
c. 17. 

Contraéts between coal owners and mafters of fhips, 
E&i. for reftraining the buying of coals are void ; and the 
parties to forfeit 100/7. And felling coals for other forts 
than they are, fhall forfeit 50/7. Not above fifty laden 
colliers are to ‘continue in the port of Neavca/tle, ec. 
And work people in the mines there fhall not be employed. 
who are hired by others, under the penalty of 57. Coal- 
facks fhall be fealed and marked at Guildhall, Sc. and be 
four feet and two inches in length, ‘and twenty-fix inches 
in breadth, on pain of 20s. Alfo fellers of coals are to 
keep a lawful bufhel, and put three bufhels to each fack; 
which bufhel and other meafures fhall be edged with TAER 
and fealed; and ufing others, or altering them, incurs a 
forfeiture of 5o/. &c. The penalties above 5 /. recover- 
able by aétion of debt, &c. and ander that fum before’ 
juitices of peace. Stat. 3 Geo. 2. c. 26. Owners'or ma- 
fters of fhips Mall not enhance the price of coals in the 
river of Thames, by the keeping of turn in delivering of 
coals there, under the penalty of rool? êc. ‘4 Ged: 2. t. 
30. The price of fea-coals imported into London and 
ports ce rea to be there fold, may be fet by the Lord 
Mayor, &c. for oné year ; and perfons felling coals out of 
any veffel, Siard or warehoufe, for a°higher price, fhalf 
forfeit 56% “per chaldron, to be levied by warrant of two’ 
juttices. Dealers in coals at Billing feate, Ec. refuting to 
fign legal contracts, Mall forfeit so/.’ “And any perfon 
vending coals at New a/fle, that refufeth to put a loading 
on fhipboard, on tender of the price they bear, is liable to 
the forfeiture of 100/7. to, be recovered by action in the 
courts at We ofminfter, Within fix ‘months, by Stat. 11 Geo. 
Zeke Uns 

By-the Stat. 19 Geo. 2. c. 38. Two land coal-meters 
are to be appointed for the city and liberty of Weffminfter, 
and that part of the dutchy of Law affer adjoining 
thereto, and the feveral parifhes of St. Gilesin the Fields, 
St. Mary le Bou, and fuch part “of the’ parifh of St. Ax- 
drew, Holborn, as lies in the county of Middlefex, are to 
appoint labouring coal-meters. “No perfon, after ‘coals 
delivered from any fhip, is to-break bulk, before’the time 
of delivery at the wharf, in the abfence of a meter ot 

the confumer, under the penalty of 5/. All contratts for 

Ddd coals 


12 
& 30 Geo. 2. ¢. 19. 
feg 12 Ann. flat. 2. 
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coals to be delivered within the limits aforefaid (not being 
lefs than five chaldron) fhall be for pool meafure, including 
the ingrain, and fhall be fo underitoad, though the term 
pool meafure be omitted in the contract; and fhall, be 
loaded feparately, and delivered without being meafured, 
unlefs the buyer defire it. All coals fold for wharf mea- 
fure; above eight bufhels, fhall be meafured in the pre- 
fence of a labouring coal-meter. The feller to pay 4d. 
per chaldron to the principal coal-meter, who is to deli- 
ver to. the feller a ticket of the names of the feller and 
confumer, quantity of coals, €c. the feller is to deliver 
the fame to the confumer, who is to pay for the metage. 
Penalty of altering or refufing a ticket 5/. 
carrying coals without a ticket 5o/.- Penalty on falfe 
ticket or falfe meafure 5/. Confumer diffatisfied may 
have coals re-meafured. The carman, on notice in 
writing, that the confumer is diflatisfied, fhall not quit 
the cart till the coals are re-meafured. By 23 Geo. 2. c. 
26. If either of the principal land coal-meters fhall neg- 


Penalty of | and recover them in the fpiritual court. 
| fed. 1. 
| dicil together, call a teftament a great will, and a codicil 
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Codicil, (codicillus, from codex, a book, a writing) Is 
a fchedule or fupplement to a will, where any thing is 
omitted, which the teftator would add, or he would ex- 
plain, alter, or retract what he hath done ; and. it is the 
fame with a teftament, but that it is without an executor: - 
and one may leave behind him only one teftament, but as 
many codicils as he pleafes. Wef. Symb. p. 636. A 
codicil is taken as part of the will; and the codicils 
ought to be annexed to the teftament, and the executor is 
to fee that they are all performed : if the will or codicils 
are kept from the executor, he may ferce the party de- 
taining them to deliver them up by the ecclefiaitical law, 
Swinb. pag. 1. 


Some writers, comparing a teftament and a co- 


a little one. 

Cofee, Cea, and Chocolate. The cuftom duties on cof- 
fee, tea, and chocolate, are taken off by ftatute, and inland 
duties granted in their ftead, payable by druggifts, and all 


le& to ftation labouring coal-meters, he fhall forfeit 10/. | perfons dealing in cofze, Gc. And entries are to be made of 
Every labouring coal-meter negle¢ting to attend forfeits | all warehoufes, under penalties and forfeiture of the goods. 


40s. For farther regulations of the coal trade, fee 22 
Glee 2a 66.37. iG i ETE te LG E E e e S AE Bye kS. 
93.Geo. 2. ca 15. 

Coat-armour. Courts of arms were not introduced 
into feals, nor indeed into any other ufe, till about the 
reign of Ri.bard the Firft, who brought them from the 
Croifade in the Holy Land; where they were firft in- | 
vented and painted on the fhields of the knights, to 
diftinguifh the variety of perfons of every Chriltian na- 
tion who reforted thither, and who could not, when clad 
in complete fteel, be otherwife known or afcertained. 
Blak. Com. 2V. 306. 
_Itis the bufinefs of the court military, or the court of 
chivalry, according to Sir Matthew Hale, to adjuft the 
right of armorial enfigns, bearings, creits, fupporters, 
pennons, &c. and alfo rights of place or precedence, 
where the King’s patent or ad of parliament (which 
cannot be over-ruled by this court) have not already de- 
termined it. Blak. Com. 3V. 105. 

Cocherings, An exaction or tribute in Jreland, now 
reducea to chief rents. See Bonaght. 

Cochineal, ‘The importation of cochineal from ports 
in Spain was declared lawful during the late war, &c. 
Stat. 6 Ann. c. 33. Any perfons may import cochineal 
into this kingdom, in fhips belonging to Great Britain, 
or other country in amity, from any place whatfoever, by 
7 Geo. 2, cap. 18. 

Cocket, (cockettum,) Is a feal belonging to the King’s 
cuftom-houfe: or rather a fcroll of parchment fealed, and 
delivered by the officers of the cuftom-houfe to merchants, 
as a warrant that their merchandifes are cuftomed: which 
parchment is otherwife called ditere de coketto, or litere 
teftimoniales de coketto. 11 Hen. 6. Reg. Orig. 179, 192. 
So it is ufed, 5 & 6 Ed. 6. cap. 14, Ge. The word 
cockettum or cocket, is alfo taken for the cuftom-houfe or 
office where goods to be tranfported were fir entered, and 
paid their cuftom, and had a cocket or certificate of dif- 
charge : and cockettata Janais wool duly entered and vecketted, 
or authorifed to be tranfported. Mem. in Scac. 23 Ed. 1. 
Cocket is likewife ufed for a fort of meafure, as we may 
read in Fleta, lib. 2. cap. 9. Panis vero integer quadran- 
talis frumenti ponderabit unum cocket S dimidium: and it 
is made ufe of for a diftinétion of bread, in the ftatute of 
bread and ale. 51 H. 3. fat. 1. ord. pro pifor. Where 
mention is made of wafel bread, cocket bread, bread of treet, 
and dread of common wheat; the waftel bread being what 
we now call the fineft bread, or French bread; the cocket 
bread the fecond fort of white bread; bread of treet, and 
of common wheat, brown, or houfbold bread, Fc. What 
we call cocket, (as to the King’s feal) was called coket, and 
a part of the King’s feal.. Madox Exch. 1V. 783. c.18. 
& ibid. c. 1. N.S. 
` Cockfetus, A boatman, cock/wain or coxon. Cowel. 

Cocuia, A cogue, or little drinking-cup, in form of a 
{mall boat, ufed efpecially at fea, and ftill retained in a 
cogue of brandy. Thefe drinking cups are alfo ufed in 
taverns to drink new fherry, and other white wines, which 
look foul in a glafs. = 
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pot. And coffee, &c. not to be fold but in places-en- 


Stat. 10 Geo. 1. c. 10. The duties to be paid are 25. per 
pound for coffee, for tea 4s. and chocolate 1s. 6d. But fee 


tered; and if above fix pounds weight, to have a permit: 

dealers in coffee and chocolate, coftee-houfe keepers, Gr. _ 
fhall keep an account of goods fold every day, and deliver 

their books to the officers an oath, éc. Chocolate fhalt 
be ftamped, and chocolate-makers are to mske an entry of 

all chocolate made, under the penalty of so/. And pere 
fons, mixing other drugs with coffee or tea, fhall forfeit 
100. `. Stat. 11 Geo. 1. c. 30. See the late faciie ci 
againft fophifticating tea, and importing cocoa nuthhells 
or hufks to make chocolate, Ge. 4 Geo. 2. c. 14. See 
5 Geo. 2..c.24. The inland duties on tea altered, 18 
Geo. 2. c. 26. Drawback on tea taken off, 18 Geo. 2e 
c. 26.  Iudia Company may import tea by licence — 

from European ports, 18 Geo. 2. c. 26. Tea may be 
imported to Zreland and the plantations without paying ` 
inland duty, 21 Geo. 2. c. 14. Tea above 6/4. in Bria 
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ufh hips, come from abroad and not employed by the 
India Company, forfeited. 28 Geo. 2. e. 21. Additional 
duty on coffee and chocolate, 32 Geo. 2. c. 1O. ~“ pe vale 
Cofra, A coffer, cheft, or trunk. Cuftos collegii 
E miniftri ejufdem, Sc. capientes certam fummam petunia 
de cofris fundatoris. Munimenta Hofpit. SS. Trinit. de 
Pontefraćto, MS. fol. 5o. ? TE, 
Cofferer of the ing’s Boulbold, Is a principal ofi- 
cer of the King’s houfe, next under the controller, who 
in the counting-houfe, and. elfewhere, hath a fpeciaf 
charge and overiight of other officers of the houfhold, to 
all which he pays their wages: this oficer paffes his ac- 
counts in the Exchequer, and is mentioned in 39 Eliz. ¢.7. 
Coggie, A {mall fifhing-boat, upon the coaits of Yorke 
feire: and cogs, (cogones) are a kind of little fhips, or 
veffels, ufed in the rivers Oufeand Umber. Stat.23H.8. 
c. 18.—Preparatis cogonibus, Galleis &F aliis Navibus, 
&Se. Matt. Parif: anno 1066. And hence the cogmen, 
boatmen or feamen, who after fhipwreck or loffes by fea, 
travelled and wandered about to defraud the people by — 
begging and ftealing, till they were reftrained by divers 
good laws. Du Fre/ne. Sy ise 
Cognati, Relations by the mother, as the agnati ate 
relations by the father. he 
Coguatione, A writ of coufenage. See Co/enage. i 
Cognifance, or cognizance, (Fr. counufance, Lat. cog- 
zitio) Is ufed diverfly in our law: fometimes itis an ac- 
knowledgment of a fine, or confeflion of a thing done; 
and there is a cognifance of taking a diftrefs: fometimes 
it is the hearing of a matter judicially ; as to take cogni- | 
fance of a caufe: and fometimes it fignifies a jurifdiction, 
as cognifance of pleas is a power to call a caufe or plea 
out of another court; which none can but the King, or — 
by charter. This cognifance of pleas is a privilege grant- | 
ed by the King to a city or town, to hold plea of all con- | 
tracts, (jc. within the liberty of the tranchife; and 
when any man is impleaded for fuch matters in the courta 
of Weftminfter, the mayor, &c. of {uch franchife may ate 
cognifance of the plea, and demand that it fhall be de- | 
° termined 
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he will bring certiorari, that will remove the caufe, but 


ledges or confeffes the plaintiff’s caufe againft him to be 
` juit and true, and before, or after iffue, {uffers judgment 


confeffion generally extends no further than to what is 
contained in the declaration; but if the defendant will 
confefs more, he may. 1 Roll. 929. Hob. 178. 

@ogiware, Is faid to be a fort of coarfe cloths, made 
in divers parts of England, of which mention is made in 
the 13 R. 2, cap. 10. 

Cobhuagium, A tribute paid by thofe who meet promif- 
cuoufly in the market or fair; cohua fignifying a promif- 
cuous multitude of men in a fair or market.—Quieti ab 
omni thelonio, paffagio, pontagio, cohuagio, pallagio, Ge. 
Du Cange. 

Coif, (coifa) A title given to ferjeants at law; who 
are called Jerjeants of the coif, from the lawn coif they 
wear on their heads under their caps, when they are 
created. The ufe of it was anciently to cover ton/uram 
clericalem, otherwife called corona clericalis; becaufe the 
crown of the head was clofe fhaved, and a border of 
hair left round the lower part, which made it look like a 
crown. Blount. 

Coin, (cuna pecunia) Seems to come from the Fr. 
coign, i. €. angulus, a corner, whence it has been held, 
that the ancienteft fort of coin was {quare with corners, 
and not round as it now is: it is any fort of money coined. 
Cromp. Jurifd. 220. Coin is a word collective, which 
contains in it all manner of the feveral ftamps and fpecies 
of money in any kingdom: and this is one of the royal 
prerogatives belonging to every fovercign prince, that he 
alone in his own dominions may order and difpofe the 
quantity, value, and fafhion of his coi. But the coin 
of one King is not current in the kingdom of another, 
unlefs it be at great lofs; though our King by his pre- 
rogative may make any foreign coin lawful money of Eng- 
land at his pleafure, by proclamation. Terms de Ley. If 
a man binds himfelf by bond to pay one hundred pounds 
of lawful money of Great Britain, and the perfon bound, 
the obligor, pays the obligee the money in French, Spa- 
nifo, ox other coin, made current either by act of parlia- 
ment, or the King’s proclamation, the obligation will be 
well performed. 1 Inf. 207. But ’tis faid a payment in 
farthings, is not a good payment. 2 zf. 517. When 
a perfon has accepted of money in payment from another, 
and put the fame into his purfe, it is at his peril after 
his allowance; and he fhall not then take exception to it 
as bad, notwithftanding he prefently reviews it. Terms 
de Ley. By ftatute any perfon may break or deface pieces 
of filver money fufpeéted to be counterfeit or diminifhed, 
otherwife than by wearing: but if fuch pieces on break- 
ing, ec. are found to be good coin, it will be at the 
breaker’s peril, who fhall itand to the lofsof it. 9 & 
W. 3. c. 21. Coins of gold and filver are to pafs not- 
withftanding fome of them are crack’d, or worn, but not 
if they are clipt. 19 H. 7. ¢.5. Counterfeiting, im- 
pairing, or clipping of the King’s coign, is made high 
treafon. 25 Ed. 3. c. 14. and 18 Eliz. cap. 7. It is 
alfo treafon to make any ftamp, dye, mould, €¥c. for coin- 
ing, except by perfons imployed in the mint, c. Con- 
veying fuch out of the mnt, is the fame; and fo is co- 
louring metal refembling coin of gold or filver, marking 
it on the edges, &c. And if any perfons mix blanched 
copper with filver, to make it heavier, and look like 
gold, or receive, or pay counterfeit milled money, it is 
felony. 8 & 9 W. 3. c. 26. Counterfeiting broad 
pieces of gold, ec. is declared to be treafon. Stat. 6 
Geo. 2. cap. 26. Perfons that wafh or gild any fhilling, 
or fix-pence, or alter the impreffion, fo as to make them 
refemble a guinea, half guinea, éc. are adjudged guilty 
of high treafon; and thofe who tender in payment, any 
counterfeit coin, knowingly, fhall be imprifoned fix months 
for a firft offence, two years for the fecond, and a third 
fuffer as felons. 15 Geo. 2. c. 28. . The ftatutes which 
ordain milled money to be made, give liberty to any per- 
fon to refufe hammered filver coin, as not being the law- 
ful coin of this kingdom. 9g W. 3. c.2. Counterfeiting 
of the coin extends.only to gold and filver coin; for the 
coining of farthings or half-pence, or pieces to go for 
fuch, of copper, incurs a penalty of 5/. for every pound 
weight, by Stat. 9 & 10 W. 3. c. 33. This offence is 
now punifhed with two years imprifonment, and furety 
to be given by the offenders for good behaviour two 
years more, 15 Gee. 2. ¢, 28. Perfons apprehending 

money- 


termined before them: but if the courts at Wefiminfter 
be poffeffed of the plea before cognifance be demanded, 
it is then too late. Terms de Ley. See Stat. 9 H. 4. 
c. 5.  Cognifance of pleas extends not to: aflifes; and 
when granted, the original fhall not be removed: it lies 
not in a guare impedit, for they cannot write to the bifhop, 
nor of a plea out of the county-court, which cannot 
award a refummons, &c. Fenk. Cent. 31, 34. This 
cognifance hall be demanded the firft day: and if the de- 
mandant in a plea of land counterpleads the franchife, 
and the tenant joins with the claim of the franchife, and 
itis found againft the franchife, the demandant hall 
recover the land ; but if it be found againit the demand- 
ant, the writ fhall abate. Zid. 18. 

There are three forts of inferior jurifdi@ions, one whereof 
is tenere placita, and this is the loweft fort; for it is 
only a concurrent jurifdiétion, and the party may fue 
there, or in the King’s courts, if he will. The fecond 
is conufance of pleas, and by this a right is vefted in the 
lord of the franchife to hold the plea, and he is the only 
perfon who can take advantage of it. The third fort is 
an exempt jurifdiction, as where the King grants to a 
great city, that the inhabitants thereof fhall be fued within 
their city, and not elfewhere ; this grant may be pleaded 
to the jurifdiction of this court, if there be a court within 
that city which can hold plea òf the caufe, and zo-dody 
can take advantage of this privilege but a defendant ; for if 



































he may wave it if he will, fo that the privilege is only for 
his benefit. 3 Salk. 79, 80. pl. 4. Hill. 1 Ann. B.R. 
Croffe v. Smith. 

King Hen. 8. by letters patent of the 14th of his reign, 
and confirmed by parliament, granted to the univerfity of 
Oxford conufance of pleas, in which a fcholar or fervant of 
a college foould be party, ita quod jufticiarii de utroque banco 
Se non ixtromittant. An attorney of C. B. fued a fcholar 
in C. B. for battery ; per cur, This general grant does not 
extend to take away the fpecial privilege of any court 
without fpecial words, Litt. Rep. 304. Mich. 5 C. 
C. B. Oxford (Univerfity’s) cafe. 

If a fiholar of Oxford or Cambridge be fued in Chan- 
cery for a Jpecial performance of a contrac to leafe lands in 
Middlefex, the Univerfity fhall not have conufance, be- 
caufe they cannot fequetter the lands. Gilb. Hif. of C. P. 
4194. cites 2 Vent. 363. 

- Conufance mutt be demanded before an imparlan:e, and 
the fame term the writ is returnable, after the defendant 
appears, becaufe till he appears there is no caufe in court, 
otherwife there would be a delay of juitice; for if after 
imparlance, when the defendant has a day already allowed 
him, he would have two days, fince when the conufance 
is allowed, the franchife prefixes a day to both parties to 
appear before them, and it is the lord’s laches if he does 
not come foon enough not to delay the parties. Gilé. 
Hij, of C. P. 196. 

Conufance was granted to the Univerfity of Oxford, 
{no cafe being shewn to the contrary), in Zafer Term, 9 
Geo, 2. in the cafe of Woodcocke and Brooke. Rep. ‘Temp. 
Hardw. per Annualy, fo. 241. 

- Cognifan e alfo fignifies the badge of a waterman or fer- 
vant, which is ufually the giver’s creff, whereby he is 
known to belong to this or that nobleman or gentleman. 
Vide Black, Com. 3 V. 300. 4 V. 275. 

Cognifoz and Cognifec, (or cognixor) Cognifor, is he 
that paffeth or acknowledgeth a fine of lands or tenements 
to another; and cogni/ee is he to whom the fine of the 
faid lands, jc. is acknowledged. Srat. 32 H. 8. c. 5. 

- Cognitiones, Enfigns and arms, or a military coat 
painted with arms— Cum viderunt hoftes Chrifli ar- 
mmis, vexillis © cognitionibus piđuratis, Sc. Mat. Parif. 
125o. cA 

Cognitionibus MWMittendiís, Is a writ to one of the 
King’s juttices of the Common Pleas, or other that hath 
Power to take a fine, who having taken the fine defers 
to certify it, commanding him to certify it. Reg. Orig. 





Cognovit Bitionem, Is where a defendant acknow- 


to be entered again him without trial. And here the 
1 
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money-coiners, clippers, &c. are to have 4o/. reward ; 
and a guilty perfon difcovering two others, to be pardon- 
ed, ce. 69 7 W. 3. ce 17. §. 9. 107. is alfo given as a 
reward, for apprehending and convicting cciners of cop- 
per money. In ‘the feventh year of King William lit, 
an act was made for calling in all the old coin of the 
kingdom, and to melt it down and recoin it; the de- 
ficiencies whereof were to be made good at the public 
charge: and in every hundred pound coined, 40/. was to 
be fhillings, and 102. fixpences, under certain penalties. 
Perfons bringing plate to the mint to be coined, were to 
have the fame weight of money delivered out, as an encou- 
ragement: and receivers general of taxes, &.. were to 
receive money at a large rate per ounce. Our guineas 
have been raifed and fallen, as money has been fcarce or 
plenty, feveral times by ftatute: and anno 3 Geo. 1. ona 
{carcity of filver coin, for remedy, guineas were funk to 
11s. at which they now pafs, by proclamation. See 
Money, and Black. Com. 4V. 84, 88,-90, 98, 120. 
Coinage, (cunagium) Is the ftamping and making of 





money, by the King’s authority. And there is a duty of 
10s. per ton on wine, beer, and brandy imported, called 
the coinage duty, granted for expence of the King? S coin- 
age, but not to exceed 3000/. per ann. Stat. 18 ‘OR: 2. 
cap. 5. This duty for coinage hath been continued and 
advanced, by divers ftatutes, as 4&9 5 Ann. c. 22. I 
Geo. 1. c- 43. 9 Geo. 1. c. 19. &. The coinage duties 


are continued for feven years, by a late itatute ; and the] 


commiffioners of the trealury, out of the money arifing by 
this act, or other ‘publick iupplies, fhall defray the ex- 
pence of the mints of England and Scotland, not exceeding 
r5o0o/. a year. Stat. 4 Geo. 2. c. 12. .By Stat. 1 Geo. 
3..¢. 16. The coinage-duty is continued for feven years 
from March 1, 1761. See Tab. to Stat. tit. Money. 

Coliberts. (coliberti) Were tenants in focage ; and 
particularly fuch villeins as were manumitted or made 
freemen. Dome/fday. But they had not an abfolute free- 
dom ; for though they were better than fervants, yet they 
had fuperior lords to whom they paid certain duties, and 
‘in that refpect they might be called fervants, though they 
were of middle condition, between freemen and fervants. 
Libertate carens colibertus dicitur efè. Du Cange. 

Collateral, (collateralis) from the Lat. laterale, fide- 
ways, or that which hangeth by the fide, not direét: as 
collateral affurance is that which is made over and’ above 
the deed itfelf: collatéral fecurity, is where a ‘deed is 
made of other land, befides thofe granted by the deed of 
mortgage: and if a man covenants with another, and 
enters into bond for performance of his covenant, the 
bond is a collateral afflurance ; becaufe it is external, and 
without the nature and effence of the covenant. If a 
man hath liberty to pitch booths or ftandings, for a fair 
or market in another perfon’s ground, itis collateral to 
the ground: The private woods of a common ‘perfon, 
within a foreft, may not be cut down without the King’s 
licence; ‘it being a prerogative collateral to the foil. And 
to be fubject to the feeding of the King’s deer, is colla- 
teral to the foil of a foreft. Cromp. Furifd. 185. Man- 
wood, p. 66. 

Collateral Conlanguinity, or kindred. Collateral rela- 
tions agree with the lineal in this, that they defcend from 
the fame ftock or anceftor; but differ in this, that they 
do not defcend from each other. Collateral kin/men, 
‘therefore, are fuch as lineally {pring from one and the 
fame anceftor, who is the rps or root, the /fipes, trunk, 
or common ftock, from whence thefe relations are 
branched out. Vide Black. Com. 2 V. 204, &e. 

Collateral Difcent, and Collateral Carranty. 
Difcent and Warranty. 

Collateral Jue, Is where a criminal convict pleads 
any matter, allowed by law, in bar of execution, as preg- 
nancy, the King’s pardon, an ad of grace, or diverfity of 
perfon, wig. that he or fhe is not the fame that was 
attainted, €¢¢. whereon iffue is taken, which iffue is 
to be tried, by a jury, inffanter. Vide Black. Com. 4 V. 

89. ` 

‘ Collatio Worozum, Is in law where a portion or 
money advanced by the father toa fon or daughter, is 
brought into Aorchpot, in-order to have an equal diftri- 
butory fhare of his perfonal eftate, at his death, accord- 





See 
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ing to the intent of the Srat. 22 & 23 Car. 2. e. 10, 
Abr. Caf. Eq. p.-254. See asics ine Black. Com. 
20. 517. 

eitation of a Wenefice, (collage beneficii) Sipnifes 
the beftowing of a bemefice by the bifhop, when he hath — 
right of patronage. And it differs from inftitation in this, $ 
that inftitution is performed by the bifhop upon the pre- 
fentation of another, and ccllation is his own aĉ of pre- 
fentation; and it differeth from a common pre/extation, as 
it is the giving of the church to the parfon, and prefen- 
tation is the giving or offering of the parfonto the church. 
But collation fupplies the place of prefentation and inti- an 
tution; and amounts to the.fame as inf itution, where the 
bifhop is both patron and ordinary. 1 Lill. Abr. 273. 
Anciently the right of prefentation to all churches, was 
in the bifhop; and now if the patron neglects to prefent 
to a church, then this right returns to the bifhop oy ik 
collation : and if the bifhop negleéts to collate within fix — 
months after the lapfe of the patron, then the archbifhop — 
hath a right to do it ; and if the archbithop neglects, then — 
it devolves to the King ; the one as fuperior, to > fapply t 
defects of bifhops, the other as fupreme, to reform all de 
feĉts of government. As a bifhop may negheé& to collate 
fo it m2y happen that he may make his collation with 
title; but fuch a wrongful collation doth not put the: 
patron out of pofteffion ; for after the cof/atee of the bifhop ~ 
is inftituted and induéted; he may prefent his clerk 5: ad ag 
collation in this cafe, fhall be intended only asa p 
fional prc to perform divine ferv'ce till prefen 
ment is made by the true patron.. 1 Jn 344. BY 
lation the church is not full; and a right patron 
bring his writ at any time to remove. the perfon collate 
except his right be likewife to colate, when plenari 
collation may be pleaded. wod’s Inf. 159. Whe 
bifhop gives a benefice as parrcn, he collates to it fa 
pleno ; and when by Jap/e, he doth it jure devoluto. W 
collation by lapfe,, is in right of the patron, and fo 
turn: and in affife of durrein prefentment, &Fe. it fhall 
laid as his pofleffion. 24 Ed. 3. 26. F. N. B. 31. vl 

Collatione fatta uni pot Mortem aiterius, Is i 
directed to the juttices of the Common Pleas, comman 
them to ifue their writ to the bifhop, for the ad 
of a clerk in the place of another prefented by the 
who died during the fuit between the King and 
fhop’s clerk: for judgment once pafled for the | 
clerk, and he dying before admittance, the Kin 
beftow his prefentation on another. Reg. Orig. pe 

Collatione Yeremitagii, A writ whereby the 
conferred the keeping of an hermitage upone clerk: 
O77 308... 

Wollation of Seals. This was when upon the f 
label, one feal was fet on the back or reverfe of the othe 
Ad majorem fecuritatem pramifforum fi illum dij i 
wiri officialis domini Batho Well. Epiftopi filo medio Ae 
modum collationis, gillo meo apponi procurawi. Cartula 
Abbat. Glafton. MS. 105. ee 

Collative Bovowtons. An advow/on alln 
where the bithop and patron are one and the fame p 
in which cafe the bifhop cannot. prefent to himfelf 
he does, by the one att of collation, or conferring 
benifice, the whole that is done in common cafes, 
prefentation and inftitution. Vide Black. Com. 2 Vi 

Colletto2s, of money due to the King, ‘not pa 
fame to whom it ought to be paid, fhall anfwer fo mi 
per Cent. to his majefty till payment. Stat. 20 Ca rii; 
c. 2. See Receivers. 

College; (collegium) A particular: corporatio 
pany or fociety of men, having certain privileges fi 
by the King’s licence: and for Colleges in-reputa 
4 Rep. 106, 108. The eftablithment of Colleges or 
verfities is a remarkable æra in literary hittory. < 
{chools in Cathedrals and Monatteries confined th 
chiefly to the teaching of grammar. There wert 
one or two matters employed in that office. But 
leges, profeffors were appointed to teach all the 
parts of {cience. _ The firft obfcure mention of 
mical degrees i in the Univerfity of Paris, (from whicl 
other Univerfities in Exrope have borrowed moft ‘of \ 
cuftoms and ivftitutions), occurs, 4. D. 1215. 
Robert/. Hif. Emp. C. V; 1 V. 323. Vide Leases. 1 








































See the power of vifitors of Colleges well explained in 
Dr. Walker's cafe. Rep. Temp. Hardw. per Annaly, 
212, Vide Leafes. 

Wollegiate Church, Is that which confifts of a dean 

and fecular canons ;_ or more largely, it is a church built 
and endowed for a fociety, or body corporate, of a dean 
or other prefident, and fecular priefts, as canons or pre- 
bendaries in the faid church. There were many of thefe 
focieties diftinguifhed from the religious or regulars, be- 
fore the reformation: and fome are eftablifhed at this 
time ; as We/tminfter, Windsor, Winchefter, Southwel, Man- 
cheffer, &c. 
- Colligendum bona defunti, (letters ad.) In defect of 
reprefentatives and creditors to adminiiter to an inteftate, 
éc. the ordinary may commit adminiftration to fuch 
difcreet perfon as he approves of, or grant him thefe let- 
ters, which neither make him executor nor adminittrator ; 
his only bufinefs being to keep the goods in his fafe cuf- 
tody, and to do other aéts for the benefit of fuch as are 
- entitled to the property of the deceafed. Vide Black. 
Com. 2 V. 505. 

Colloquium, (a colloguendo) A talking together, or 
affirming of a thing, laid in declarations for words in 
aétions of flander, &c. Med. Caf. 203. Carthew go. 

- Collufion, (collufo) Is a deceitful agreement or con- 
tract between two, or more perfons, for the one to bring 
an action againft the other, to fome evil purpofe, as to 
defraud a third perfon of his right, &c. This collu/ion is 
either apparent, when it fhews itfelf in the face of the 
act ; or which is more common, it is fecret, where done 
in the dark, or covered over with a fhew of honefty. And 
*tis a thing the law abhors; wherefore when found it 
makes void all things dependant upon the fame, though 
otherwife in them{felves never fo good. Co. Litt. 109, 
360. Plowd. 54. Collufion may fometimes be tried in 
the fame action wherein the covin is, and fometimes in 
another action, as for lands aliened in mortmain by a 
quale jus: and where it is apparent there needs no proof 
of it; but when it is fecret, it muft be proved by wit- 
neffes, and found by a jury like other matters of fact. 
9 Rep. 33- The ftatute of Weflm. 2. 413 Ed. 1. c. 33- 
gives the writ gza/e jus, and inquiry in thefe cafes: and 
there are feveral other ftatutes relating to deeds, made by 
collufion and frand. The cafes particularly mentioned by 
the ftatute of Weffm. 2, are of quare impedit, afffe, Sc. 
which one corporation brings againft another, with in- 
tent. to recover the land or advowfon, for which the writ 
is brought, held in mortmain, &c. Vide the ftatute. 

- Colonies, See Charter-governments in America. Plan- 
tation. 
_ @olonus, An hufbandman or villager, who was bound 
-tò pay yearly a certain tribute, or at certain times in the 
year to plough fome part of the lord’s land; and from 
hence comes the word clown; who is called by the Durch 

or. 

Colour, (color) Signifies a.probable plea, but what is 
in fact falfe; and hath this end, to draw the trial of the 
caufe from the jury to the judges; and therefore colour 
ought to be matter in law, or doubtful to the jury. ‘This 
colour is ufed in aflifes, or action of trefpats; and every 
colour ought to have thefe qualities following: 1. It is to 
be doubtful to the /ay gens, as in cafe of a deed of feoff- 
ment pleaded, and it is a doubt whether the land paffeth 
by the feoffment, without livery, or not. 2. Colour ought 
to have continuance, though it wants effe&. 3. It fhould 

` be fuch colour, that if it were effectual, would maintain 
the nature of the a&ion ; as in affife, to give colour of 
freehold, &c... 10 Rep. 88,90, 4. 91- - Colour mutt be fuch 
a thing, which is a good colour of title, and yet is not 
any title. Cro. Fac. 122. If a man juftifies his entry for 
fuch a caufe as binds the plaintiff or his heirs for ever, 
he fhall not give any colour: but if he pleads a defcent 
- in bar, he mutt give colour, becaufe this binds the pof- 
feffion, and not the right; fo that when the matter of the 
plea bars the plaintiff of his right, no colour muft be 
given. When the defendant entitles himfelf by the plain- 
tiff; where a perfon pleads to the writ, or to the action 
of the writ;-he who juftifies for tithes, or where the de- 
fendant juftifies as fervant: in all thefe cafes no colour 
Ought to be given, 10 Rep. gt. Lutw. 1343. Where 




























habuerunt tempore Regis Edwardi. 
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the defendant doth not make a fpecial title to himfelf, of 
any other, he ought to give colour to the plaintiff. Cro. 
Eliz. 76. In trefpafs for taking and carrying away twenty 
loads of wood, &c. the defendant fays, that 4. B. was 
poffeffed of them, ut de bonis propriis, and that the plain- 
uff claiming them by colour of a deed after made, took 
them, and the defendant retook them; and adjudged that 


the colour given to the plaintiff, makes a good title to him, 


and confeffeth the interet in him. 1 Lil, Abri 275. 
Colour is for this caufe, viz. Where the defendant juftifics 
by title in trefpafs or affife, if he do not give the plaintiff 


colour, his plea amounteth only to Not guilty ; for if the 
defendant hath title, he is Not guilty. 
Terms de Ley 140. 


1 Rep. 79, 108. 
See Do. Plac: 72, 73. Black. Com 
3 V. 309. But colour is now confidered only as matter of 
Orin. : 


Colour of Dice, (color officii) Is when an att is evilly 


done by the countenance of an office ; and always: taken 
in the wort fenfe, being grounded upon corruption, to 
which the ofice is as a fhadow and colour. 
ment. 64. 


Plowd. Com- 


See Extortion. 


Colpices, (colpicium, colpiciis) Young poles, which be- 


ing cut down, make leavers or lifters ; and in Warai.k- 
Jeire they are called colpices to this day. 


Blount. 
Colpo, A fmall wax-candle, 2 copo de cere: we read 


in Hoveden, that when the King of Sots came to the Eng- 
life court, as long as he ftaid there, te had every day, 
De liberatione triginta fol. & duodecim vaffellos domint oss 
& quadraginta groffos longos colpones de dominica candela 
regis, Fc. anno 1194. 


@ombatones, Fhe fellow barons, or commonalty of 
the cinque ports: King Hen. 3. grants to the barons, or 
freemen of the port of Feverjfbam, quietantiam de omni 


thelonio, F confuetudine, ficut ipfi F antecefores fui, F 


combarones fui de quinque portubus eam melius © plenius 
Placit. temp. Ed. 1. 
Ed. 2. But the title of barons of the cinque ports is now 
given to their reprefentatives in parliament ; and the word 
combaron is ufed for a fellow member, the baron and his 
combaron. 

Comba terve, From Sax. cumbe, Brit. hum, Eng. comb, 
a valley or low piece of ground or place between two 
hills ; which is fill fo called in Devonfhire and Cornwall: 
hence many villages in other parts of England have their 
names of comb; as Wickcomb, (Fc, from their fituation. 
Kennet’s Gloff: 

Combat, (Fr.) Is taken with us for a formai trial be- 
tween two champions, of a doubtful caufe or quarrel, by 
the {word or baftons. The laf cafe of the kind in 
this kingdom was anno 6 Car. 1. between Donald lord 
Rey, appellant, and David Ramfzy, Efq; defendant, both 
Scotchmen, before Robert earl ot Lindfey, lord high con- 
ftable, Thomas earl of Arundel, earl marfhal, with other 
lords; when after the court had met feveral times in the 
painted chamber, and other formalities, it was at laft re- 
ferred tò the King’s will and pleafure, who was- inclined 
to favour Ram/fey. Co. Litt. 294. Orig. Juridicial. fol. 
65. The trial by combat was formerly authorized over 
all. Europe, but as Dr. Robert/on juitly obferves, <“ the 
prohibition of this form of trial was a confiderable ftep 
towards the introduction of fuch regular government as 
fecured public order and private tranquillity.” See Hit. 
Emp Cn Ket Vs 475 52, 54> 55s 291, 2955 tc. See 
Battel. 

Combinations to do unlawful aéts, are punifhable be- 
fore the unlawful at is executed ; this is to prevent the 
confequence of combinations, and confpiracies, Wc. Q Rep. 
57. See Confederacy. 

Combuio Pecuniz, The ancient way of trying mixt 
and corrupt money, by melting it down upon payments 
into the Exchequer. In the time of King Henry 2. a con- 
ftitution was made called the trial by combuftion ; the prac- 
tice of which differed little or nothing from the prefent 
method of afaying filver. But whether this examination of 
money by combu/fion, was to reduce an equation of money 
only of ferling, viz. a due proportion of allay with cop- 
per ; or to reduce it to a fine pure filver with allay, doth 
not appear. On making the conftitution of trial, it was 
confidered, that though the money did anfwer numero &F 
pondere, it might be deficient in value; becaufe mixed 
' Bees with 
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to tranfgrefs the law, or do any thing contrary to it: and 
in the moft common fignification, it is taken where one 
willeth another to do an unlawful at; as murder, theft, 
or the like: which the civilians called mandatum. Braf. 
BORSE cc1Gs 
He that commandeth any one to do an unlawful a&, is 
acceflary to it and all the confequences, if it be executed 
in the fame manner as commanded: but if the commander 
revoke the command; or if the execution varies from it, 
or in the nature of the offence, in fuch cafe he will not 
be acceffary. 3 Inf. 51,57. 2 Inf. 182: If a man 
command another to commit a felony on a particular per= 
fon, and he doth it on another, as to kill 4. and he kills 
B. or to burn the houfe of 4. but he burns the houfe of 
B. or to fteal one thing, and he fteals another; or to 
commit a felony of one kind, and he commits another: 
it is faid that the commander is not an acceflary, becaufe 
the act done varies in fubftance from that which was. 
commanded. 1 H.C. P. 436, 452. And fee 2 Hawk. ı 
316. Plowd. 475. But where a perfon commands or 
advifes another to kill fuch a one in the night, and ~ 
he kills him in the day; or to kill him in the 
fields, and he kills him in the town; or to poifon 
him, and he {tabs or fhoots him; thefe ats being the 
fame felony in fubftance with that which was intended, 
and varying only in circumftances, in refpeét to time, 
place, & c. the commander is as much an acceflary as if 
there had been no variance at all between the command and ~ 
the execution of it. 2 Hawk. 316. IfI command a man 
to rob another, and he kills him in the attempt, though 
he doth not rob him, I am guilty of the marder ; it being 
the direct and immediate effect of an a& done in execution 
of my command to commit a felony ; and if the command 
be to beat a perfon, and the perfon commanded beat him in 
fach a manner that he dies thereof, I am an acceflary be- 
fore to the felony ; becaufe it happened in the execution __ 
of a command, which tended to endanger the life of the 
other. Alfo it is faid, that if one command another to 
burn the houfe of a certain perfon, and he by burning it 
burn likewife the houfe of another, the commander is + 
equally acceflary to the fubfequent felony, as to that — 
which was dire@tly commanded. Ibid. 315, 316. To 
command or counfel any one to commit burglary, is fe- 
lony without benefit of clergy. Stat. 3 & 4 W. S M. 
In forcible entries, &c. an infant or feme covert may 
be guilty in refpe& of aétual violence dona by them in 
perfon ; though not in regard to what fhall be done by 
others at their command, becaufe all fuch commands of 
theirs are void. Co. Litt. 357. 1 Hawk. 147. In tref- 
pafs, (c. the mafter fhall be charged criminally for the 
a&t of the fervant, dene by his command; but fervants 
fhall not be excufed for committing any crime, when they 
a& by . command of their matters; who have no authority 
over them to give fuch command. Dott. & Stud. ¢. 42. 
H. P. C. 66. Kel. 13. And if a mafter: cones il 
fervant to diftrain, and he abufeth the diftrefs, the fenvant 
fhall anfwer it to the party injured, &c. ‘Kitch. 372. 
Commarchio, The confines of the land; from whence 
probably comes the word marches. Imprimis de noftris 
landimeris, commarchionibus. Du Cange. — : 
Commendam, (ecclefa commendata, vel cuffodia eccle- 
fiz alicui commzff2) Is the holding of a benefice or church- 
living, which being void, is commended to the charge and 
care of fome fufficient clerk, to be fupplied until it may 
be conveniently provided of a pafter: and he to whom 
the church is commended, hath the profits thereof only for 
a certain time, and the nature of the church is not 
changed thereby, but is as a thing depofited in his hands 
in trut, who hath nothing but the cuftody of it, which 
may be revoked. When a-parfon is made bifhop, there 
is a ceffion or voidance of his benefice, by the promo- 
tion; but if the King by {pecial difpenfation gives him 
power to retain his benefice, notwithftanding his pro- _ 
motion; he fhall continue parfon, and is faid to hold 
it iz Commendam. Hob. 144. Latch 236. As the King 
is the means of avoidances on promotions to dignities,” 
and the prefentations thereon belong to him, he often 
on the creation of bifhops grants them licences to hold 
their benefices ix sommendam; but this is ufually where 
the bishopricks are fimall, for the better fupport of the 
dignity 


with copper or brafs, &c. Vide Lowndes’s Effay upon 
Coin, ip. 5. 

Comitatus, A county. Ingulphus tells us, That Eng- 
dand was firk divided into counties by King Alfred; and 
counties into hundreds, and thefe again into tithings; 
and Fortefcue writes, that regnum Angliæ per comitatus ut 
regnum Francix per ballivatus diftinguitur. Sometimes it 
is taken for a territory or jurifdiction of a particular 
place, as in Mat. Parif. anno 1234. Infra metas illas 
continentur quedam pradia & etiam civitates & caffra, 
guas comitatui /uo affignare prefumunt. And in Charta 
H. 2. apud Hoveden: Caftellum de Nottingham cum comi- 
tatu, Gc. And, De firmis mortuis &F debitis, de quibus non 
ef fpes, fiat unus rotulus, EF intituletur comitatus, & lega- 
tur fingulis annis fuper computum vicecomitum. Clauf. 12 
Ed. 1. See County. x 

According to Lord Lyttleton, in his hiffory of Hen. 2. 
lib. 2. fo. 217. each county was antiently an earldom, 
fo that previous to the reign of K. Stephen, there were 
not any titular earls, nor more earls than counties, tho’ 
there might be fewer. As to the divifions of counties 
into handreds and tythings, fee Ld. Lytt. l. 2. fo. 259. 
Alfo fee Bra@. l. 3. c. 10. 

Comitatu Commiffo, Is a writ or commiffion whereby 
a fheriff is authorifed to take upon him the charge of the 
county. Reg. Orig. 295. 

Comitatu ¢ Cattro Commiffo, A writ by which the 
charge of a county, together with the keeping of a caille, 
is committed to the fheriff. Reg. Orig. ibid. 

Comitiba, A companion or fellow traveller; tis 
mentioned in Brompton, Regn. H. 2. And fometimes it 
fignifies a troop or company of robbers ; as in Walfngham, 
anno 1366. Interpellaverunt auxilium regis Angliæ contra 
magnas comitivas, &c. 

Commandzy, (preceptoria) Was any manor or chief 
meffuage, with lands and tenements thereto appertaining, 
which belonged to the priory of Sr. Jobn of Jerufalem in 
England; and he who had the government of fuch a ma- 
nor or houfe was ftiled the commander, who could not dif- 
pofe of it but to the ufe of the priory, and only taking 
thence his own fnftenance, according to his degree. 
New Eagle in Lincolnfoire was and {till is called the com- 
mandry of Eagle, and did anciently belong to the faid 
priory of St. John: fo Selbach in Pembrokefbire, and 
Shingay in Cambridge/bire, were commandries in the time 
of the knights templars, fays Cambden: and thefe in 
many places of England are termed Temples, becaufe they 
formerly belonged to the faid templars. Stat. 26 H. 8. 
c. 2. The manors and lands belonging to the priory of 
St. John of Jerufalem, were given to King Hen. 8. by the 
Stat. 32 Hen. 8. about the time of the diffolution of Ab- 
bies and monafteries ; fo that the name only of- com- 
mandries remains, the power being long fince extiné. 

Commandment, (preceptum) Is diverfly taken ; as the 
commandment of the King, when upon his own motion he 
hath caft any man into prifon. Commandment of the juftices, 
abfolute or ordinary ; abfolute, where upon their’ own 
authority they commit a perfon for contempt, &¢. to pri- 
fon, as a punifhment ; ordinary is when they commit one 
rather for fafe cuftody, than for any punifhment: and a 
man committed upon fuch an ordinary commandment is 
replevifable.  Stauudf, P. C.72, 73. Perfons committed 
to prifon by the fpecial command of the King, were not 
formerly bailable by the court of King’s Bench; but at 
this day the law is otherwife declared and fettled, as ap- 
pears under bail. 2 Hawk. P. G. 96. 

In another fenfe of this word; magiftrates may com- 
mand others to afit them in the execution of their offices, 
for the doing of juftice ; and fo may a juftice of peace to 
fupprefs riots, apprehend felons ; an officer to keep the 
King’s peace, &c. Bro. 3. A matter may command his 
fervant to drive another man’s cattle out of his ground, to 
enter into lands, fefze goods, diftrain for rent, or do other 
things ; if the thing be not atrefpafs to others. Fitz. 
Abr. The commandment of a thing is good, where he 
that commands hath power to do it: and a verbal command 
in moft cafes is fufficient ; unlefs it be where it is given 
by a corporation, or when a fheriff’s warrant is to a bai- 
liff to arreft, &c, Bro. 288. Dyer 202. Commandment 
is alfo ufed for the offence of him that willeth another man 
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dignity of the bifhop promoted: and it muft be always | 


before confecration ; for afterwards it comes too late, be- 
caufe the benefice is then abfolutely void. A commendam, 
founded on the ftatute 25 H. 8. c. 21. is a difpenfation 
from the fupreme power, to hold or take an ecclefiaftical li- 
ving contra jus pofitivum: and there are feveral forts of com- 
mendams, as a commendam Jemeftris, which is for the benefit 
of the church without any regard to the commendatory, 
being only a provifional act of the ordinary, for fupply- 
ing the vacation of fix months, in which time the patron 
is to prefent his clerk, and is but a fequeftration of the 
cure and fruits until fuch time as the clerk is prefented: 
a commendam retinere, which is for a bifhop to retain be- 
mefices, on his preferment ; and thefe commendams are 
granted on the King’s mandate to the archbifhop, ex- 
prefling his confent, which continues the incumbency, fo 
that there is no occafion for inftitution. A commendam 
recipere is to take a benefice de nowo in the bifhop’s own 
gift, or in the gift of fome other patron, whofe confent 
muft be obtained. Dyer 228. 3 Lev. 381. Hob. 143. 
Danv. 79. 

A commendam may be temporary for fix or twelve 
months ; two or three years, &c. or it may be perpetual, 
z. e. for life, when it is equal to a prefentation, without 
inftitution or induction. But all difpenfations beyond fix 
months were only permifflive at firt, and granted to 
perfons of merit: the commendam retinere is for one or 
two years, &Jc. and fometimes for three or fix years, and 
doth not alter the eftate which the incumbent had before: 
a commendam retinere, as long as the commendatory should 
live and continue bifhop, hath been held good. Vaugh. 
18, The commendam recipere muft be for life, as other 
parfons and vicars enjoy their benefices ; and as a patron 
cannot prefent to a full church, fo neither can a commen- 
dam recipere be made to a church that is then full. Show. 
414. A benefice cannot be commended by parts, any more 
than it may be prefented unto by parts; as that one fhall 
have the glebe, another the tithes, Gc. Nor can a 
commendatory have a juris utrum, or take to him and his 
fucceffors, {ue or be tued, in a writ of annuity, &c. But 
a commenda perpetua may be admitted to doit. 11 H. 4. 
Compl. Incumb. 360. See 1 Nelf. Abr. 454. 

Commendatozy, (commendatarius) Is he that hath a 
church living or preferment ix commendam. 

Commendatozp Letters, Are fuch as are written by one 
bifhop to another, in behalf of any of the clergy, or others 
of his diocefe, travelling thither, that they may be re- 
ceived among the faithful: or that the clerk may be pro- 
moted ; or neceflaries adminiftred to others, Jc. feveral 
forms of thefe letters may be feen in our hiftorians, as in 
Bede, lib. 2, c, 18. 

Commendatus, One that lives under the protection of 
a great man. Spelm. Commendati bomines were perfons 
who by voluntary homage put themfelves under the pro- 
tection of any fuperior lord: for ancient homage was either 
predial, due for fome tenure; or perfonal, which was by 
compulfion, asa fign of neceflary fubjeétion; or volun- 
tarily, with a defire of protection: and thofe, who by 
voluntary homage put themfelves under the proteétion of 
any men of power, were fometimes call’d homines ejus com- 
mendati: and fometimes only commendati, as often occurs 
in Dome/day. Commendati dimidii were thofe who de- 

ended on two feveral lords, and paid one half of their 

omage to each: and /ub-commendati were like under- 
tenants, under the command of perfons that were depen- 
dants themfelves on a fuperior lord: alfo there were 
dimidii fub-commendati, who bore a double relation to fuch 
depending lords, Dome/day. ‘This phrafe feems to be 
ftill in ufe, in the ufual complement, Commend me to fuch 
a friend, &c. which is to let him know, J am his humble 
Servant. Spelm. of Feuds, cap. 20. 

Commerce, (commercium) Traflick, trade or merchan- 

dife in buying and felling of goods. See Merchant. 
_ There is a diltin@tion between commerce and trade; the 
former relates to our dealings with foreign nations, or 
our colonies, éc. abroad; the other to our mutual traf- 
fick and dealings among ourfelves at home. 

With refpeet to the eftablifhment of commerce in 
Europe, (its firit origin in Italy about the beginning of the 
eleventh century) fee Rebert/. Hift. of the Emperor Charles 
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V. 1 Ë. 325 33, &e. As tothe commerce of the at» 
cients, fee Monte/quien L’E/prit des Loix, l 21. ©. 16. 
Vide alfo An Effay on Maritime Power and Commerce, by 
Deflaudes, publifbed by Vaillant, in 1743: 

Comimiflary, (commiffarius) Is a title in the ecclefi- 
aftical law, belonging to one that exercifeth {piritual jurif- 
diétion, in places of a diocefe which are fo far from the 
epifcopal city, that the chancellor cannot call the people 
to the bifhop’s principal confiftory court, without their too 
great inconvenience. This commiffary was ordained to 
fupply the bifhop’s jurifdiction and office in the out-places 
of the diocefe; or in fuch places as are peculiar to the 
bifhop, and exempted from the jurifdiction of the arch- 
deacon: for where, either by prefcription or compofition, 
archdeacons have jurifdi¢tion within their archdeaconries, 
as in moft places they have, this commiffary is fuperfluous 
and oftentimes vexatious, and ought not to be; yet in fuch 
cafes a commiffary is fometimes appointed by the bifhop, 
he taking preftation money of the archdeacon yearly pre 
exteriori jurifdiGione, as it is ordinarily called. But this 
is held to be a wrong to archdeacons and the poorer fort 
of people. Cowel’s Interp. 4 Inf. 338. 

There are alfo commiffaries in time of war. Perfons 
fent abroad to take care of provifions for the army.—How 
well they executed the great truft repofed in them, during 
the late war in Germany, is too well known to the prefent 
age, and itis hoped it will be tranfmitted to pofterity. 

Commiffion, (commifio) Is taken for the warrant or 
letters patent, which all men exercifing jurifdiction either 
ordinary or extraordinary, have to authorife them to hear 
or determine any caufe or action : as the commiffion of the 
judges, &%c. Commiffion is with us as much as delegatio 
with the civilians: and this word is fometimes extended 
farther than to matters of judgment; as the commiffion of 
purveyance, Fc. Commiffions of inquiry fhall be made to 
the juftices of one bench or the other, éc. and to do law- 
ful things, are grantable in many cafes: alfo mof of the 
great officers, judicial and minifterial, of the realm, are 
made by commiffion. And by fuch commiffions, treafons, 
felonies, and other offences, may be heard and determined ; 
by this means likewife, oaths, cognifance of fines, an- 
{wers are taken, witneffes examined, offices found, fc. 
Bro. Abr. 12. Rep. 39. Stat. 42.E.3. c. 4. And moit 
of thefe commiffions are appointed by the King under the 
Great Seal of Exgland: but a commiffion granted under the 
Great Seal may be determined by a Privy Seal; and by 
granting another new commiffon to do the fame thing, the 
former commiffion determines ; and on the death or demife 
of the King, the commiffions of judges and officers generally 
ceafe. Bro. Commif. 2 Dyer 289. There was formerly 
a bhigh commiffion court founded on 1. Eliz. c. 1. but it was 
abolifhed by aét of parliament 17 Car. 1. c. 11. And by 
Stat. 13 Car.2z. c. 2. Of commiffions you may fee divers 
in the table of the Regi/fer of Writs. See 4 Hen. 4. ¢. 9. 
7 Hen. 4. c. 11. And 1 Ann. ft. 1. c. 8. 6 Ann. c. 7. 

Cominiffion of Anticipation, Was a commiffion under 
the Great Seal to colleét a tax or fubfidy before the day, 
pe cas 

Commiffion of Wilociation, Is a commiffion to afociate 
two or more learned perfons with the juftices in the feveral 
circuits and counties of Wales, &c. 18 Eliz. c. Q. 

Commiffion of Wankrupt, Where any perfon is be- 
come a bankrupt within any of the flatutes againft bank- 
rupts, on fecurity given to prove the party a bankrupt, 
Esc. this commiffion iffues from the Lord Chancellor to 
certain commiffioners appointed to take order with the 
bankrupt’s lands and goods, for the {atisfaction of the: 
creditors. Stat. 34 E&F 35 Hen. 8. c. 4. 13 Eliz. c. 7. 
1 Fac. 1. c. 15, Fe. See Bankrupt. 

Commiffion of Charitable Ufes, Goes out of the 
Chancery to the bifhop and others, where lands given to 
charitable ufes are mifemployed, or there is any fraud or 
difputes concerning them, to enquire of and redrefs the 
abufe, &c. 43 Eliz. c. 4 l 

Commiffion of Delegates, Is a commiffion under the 
Great Seal to certain perfons, ufually two or three tempo- 
ral lords, as many bithops, and two judges of the law, to 
fit upon an appeal to the King in the court of Chancery, 
where any fentence is given in any ecclefiaftical caufe by 
the archbifhop. Stat, 25 H. 8. c. 19. Now generally 

three 


three of the Common law judges, and two Civilians, fit 
as delegates. 

Conuniffion to enquire of Faults again the Lats, 
Was an ancient commiffion fent forth on extraordinary oc- 
cafions and corruptions, 

Commiffion sf Lunacy, A commiffion out of Chan- 
cery to enquire whether a perfon reprefented to be a lu- 
natick be fo or not, that if lunatick, the King may have 
the care of his eftate, &e. 17 Ed. 2. c. 10. 

Commiflion of Rebellion, Otherwife called a writ of 
rebellion, iffues when a man after proclamation made by 
the fheriff, upon a procefs out of the Chancery, on pain of 
his allegiance, to prefent himfelf to the court by a day 
aflign’d, makes default in his appearance: and this com- 
miliion is directed to certain perfons, to the end they, three, 
two, or one of them apprehend the party, or caufe him 

to be apprehended as a rede/ and contemner of the King’s 
laws, wherefoever found within the kingdom, and bring 
or caufe him'to be brought to the court on a day therein 
affigned: this writ or commiffion goes forth after an at- 
tachment returned, non eff inventus, Se. Terms de Ley. 

Commiffion of Seiwers Is directed to certain perfons 
to fee drains and ditches well kept and maintained in the 
marfhy and fenny parts of Exgland, for the better convey- 
ance of the water into the fea, and preferving the grafs 
upon the land. Stat. 23. H.8.¢.5. 13 Eliz. ¢. 9. 

Cowmmiflion of Creatp with foreign Princes, Is 
where leagues and treaties are made and tranfacted be- 
tween ftates and kingdoms, by their ambafladors and mi- 
nifters, for the mutual advantage of the kingdoms in al- 
liance, ; 

Comniffion to take up Mem foz tar, Was a com- 
miffion to prefs or force men into the king’s fervice. 
This power of zmprefiing is much doubted by many ; yet, 
in favour of its legality, much hath been faid by a late 
learned judge. Vide Fof. Rep. 154. Broadfeot’s cafe. 
And Black. Com. 1 V. 418. Comb. 245. 

Commilltoner, (commiffionarius) Is he that hath a com- 
miffion, letters patent, or other lawful warrant to examine 
any matters, or to execute any publick office, &-. And 
fome commijioners are to hear and determine offences, with- 
out any return made of their proceedings; and others to 
inquire and examine, and certify what is found. 4 Hen. 4. 
9. Commiffioners by the Common law mutt purfue the 
authority of the commiffion, and perform the effect there- 
of; and they are to obferve the antient rules of the courts 
whence they come; and if they do any thing for which 
they have not authority, it will be void. 2 Co. Rep. 25. 
Go. Lit. 157. The office of commiffioners is to do what 
they are commanded ; and it is neceffarily implied, that 
they may do that alfo, without which what is commanded 
cannot be done: their authority, when appointed on any 
ftatute law, muit be ufed as the ftatutes prefcribe. 12 
Rep. 32. If a commiffion is given to commiffioners to 
execute a thing again{t law, they are not bound to accept 
or obey it: commiffioners not receiving a commiffion may 
be difcharged, upon oath before the Barons of the Ex- 
chequer, &c. and the King by /uperfedeas out of Chan- 
cery, may difcharge commiffioners. Befides` commiffioners 
relating to judicial proceedings ; there are Commiffioners of , 
the Treafury, of the Cuftoms, wineelicences, alienations, Sc. 
of which there is an infinite number. 

Committee, Are thofe to whom the confideration or 
ordering of any matter is referred, by fome court, or by 
confent of parties to whom it belongs: as in parliament, 
a bill either confented to and paffed, or denied, or neither, 
but being referred to the confideration of certain perfons 
appointed by the houfe farther to examine it, they are 
thereupon called a committee. And when a parliament is 
called, and the fpeaker and members have taken the oaths 
and the ftanding orders of the houfe are read, committees 
are appointed to fit on certain days, wiz. the committee of 
privileges and eleGions, of religion, of grievancess“of courts 
of juftice, and of trade; which are the ftanding committees. 
But though they are appointed by every new parliament, 
they do not all of them a&, only the committee of privi- 
leges; and this being not of the whole houfe, is firit 
called in the fpeaker’s chamber, from whence it is ad- 

journed into the houfe, every one of the houfe having a 
vote therein, though not named, which makes the fame 
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üfüally vety numerous : and any member may be prefeut 
at any fele€t committee ; but is not to vote unlefs he be 
named. ‘The chairman of the grand commitiee, who is 
always fome leading member, fits in the clerk’s place at 
the table, and writes the votes for and againft the matter 
referred to them; and if the number be equal, he has a 
cafting voice, otherwif¢ he hath no vote in the committees 
and after the chairman hath put the queftion for reportin, 
to the houfe, if that be carried, he leaves the chair, a 
the fpeaker being called to his chair, (who quits it in the 
beginning, and the mace is laid urder the table) he is 
to go down to the bar, and fo bring up his report to the 
table. After a bill is read a fecond time in the Houfe of 
Commons, the queftion is put, whether it fhall be com- ` 
mitted to a committee of the whole hoxfe, or a private come 
mittee ; and the committees meet in the fpeaker’s chamber, 
and report their opinion of the bill with the amendments, 
&c. And if there be any exceptions againit the amend- 
ments reported, the bill may be recommitted: eight per- 
fons make a committee, which may be adjourned by five, 
fc. Lex Conflitutionis 147, 150. There is a committee 
of the King, mentioned in Wef’s Symb. tit. Chancery, fea. 
144. And this hath been ufed, though improperly, for 
the widow of the King’s tenant being dead, who is called 
the committee of the King, that is, one committed by the 
ancient law of the land to the King’s care and protection, 
Kitch. fol. 160. See Parliament. 

Commitment, Is the fending of a perfon to prifon by 
warrant or order, who hath been guilty of any crime: 
here it is to be confidered, l f 


I. What kind of offenders may be committed, and by whom 
and in what manner, 
Il. To avhat prifon they may be committed, and at whofe 
charge. Y EUEN 


UI. How they may be removed and difcharged. 


I. As to the kind of offenders. 
There is no doubt but that perfons apprehended for 
offences which are not bailable, and alfo all perfons who 
neglect to offer bail for offences which are bailable, muft 
be committed.—And it is faid, that wherefoever a juftice 
of peace is impowered by any ftatute to bind a perfon 
over, or to caufe him to do a certain thing, and fuch 
perfon being in his prefence fhall refufe to be bound, or 
to do fuch thing, the juftice may commit him to the gaol 
to remain there till he fhall comply. te 
It feems agreed by all the old books, that wherefoever a 
conftable or private perfon may juftify the arrefting an- 
other fora felony or treafon, he may alfo juftify the fend- 
ing or bringing him to the common gaol ; and that every 
private perfon hath as much authority in cafes of this kind, 
as the fheriff, or any other officer, and may juftify fuch 
imprifonment by his own authority, but not by the come 
mand of another. 2 Hawk. P. C. 116, 117." 4- 
But inafmuch as it is certain, that a perfon lawfully 
making fuch an arreft, may juftify bringing the party to 
the conitable, in order to be carried by him before a ju- 
ftice of peace; and inafmuch as the ftatutes of 1 & 2 
P.& M. cap. 13. and 2 & 3 P. & M. cap. 10. which 
dire& in what manner perfons brought before a juftice of 
the peace for felony, fhall be examined by him, in order 
to their being committed or bailed, feem clearly to fappofe, 
that all fuch perfons are to be brought before fuch juftice 
for fuch purpofe; and inafmuch as the flatute of 31 Car. 2s 
c. 2, commonly called the habeas corpus akt, feems to fup 
pofe that all perfons, who are committed to prifon, are 
there detained by virtue of fome warrant in writing, which 
feems to be intended of a commitment by fome-magiftrate, 
and the conftant tenor of the late books, praétice and 
opinions, are agreeable hereto; itis certainly moft advifes. 
able at this day, for any private perfon who arrefts another. 
for felony, to caufe him to be brought, as foon as conve? 
niently he may, before fome juftice of peace, that he er 
be committed or bailed. by him. 2 Hawk: P. C. 117 
HEP. GC. gt, Yiz DhE vi raes E. 
It is certain, ‘that the privy council, or any one or two 
of them, or fecretary of flate, may lawfully commit per- 
fons for treafon, and for other offences againft the ftate, 
as in all ages they have done.. 2 Hawt. PC. 117. 
I As 


As to the manner of commitment, it is enacted by 2 & 

P. & M. c. 10. That juftices of peace fhall examine 
yal brought before them for felony, &¥c. or fufpicion 
thereof, before they commit them to prifon, and fhall 
bind their accufers to give evidence againft them. 

A juitice of the peace may detain a prifoner a reafon- 
able time, in order to examine him; and it is faid, that 
three days is a reafonable time for this purpofe. 2 Hawk, 
P.C. 119. Dalt. c.125. 2 Inft. 52, 591. 
= _ Every commitmentymuft be in writing, and under the 
hand and feal, and fhew the authority of him that made it, 
and the time and place, and muft be directed to the keeper 
_ of the prifon., Hawk. P. C. 119. It may be either in 

the King’s name, and only tefted by the juftice, or in 
the juftice’s name. 2 Hawk. P. C. 119. ; 
_ It may command the gaoler to keep the party in fafe 
and clofe cuftody ; for this being what he is obliged to 
do by law, it can be no fault to command him fo to do. 
2 Hawk. P. C. 119. 

It ought to fet forth the crime with convenient certainty, 
whether the commitment be by the privy council, or any 
other authority, otherwife the officer is not punifhable by 
reafon of fuch mittimus, for fuffering the party to efcape ; 
‘and the court, before whom he is removed by habeas corpus, 
ought to difcharge or bail him; and this doth not only 
hold where no caufe at all is exprefled in the commitment, 
but alfo where it is fo loofely fet forth, that the court 
cannot adjudge whether it were a reafonable ground for 
imprifoment. 2 Hawk. P. C. 119. 

A commitment for high treafon or felony in general, 
without exprefling the particular fpecies, has been held 
good. 2 Hawk. P. C. 119. But now, fince the habeas 
corpus act, it feems that fuch a general commitment is 
not good; and therefore where 4. and B. were com- 
mitted for aiding and abetting Sir James Montgomery to 
make his efcape, who was committed by a warrant of a 
fecretary of ftate for high treafon, on a habeas corpus, 
they were admitted to bail, becaufe it did not appear 
of what fpecies of treafon Sir James was guilty. Skin. 
596. 1 Salk. 347. S.C. 

It is fafe to fet forth that the party is charged upon 
oath ; but this is not neceflary, for it hath been refolved, 
that a commitment for treafon, or for fufpicion of it, 
without fetting forth any particular accufation or ground 
of the fufpicion, is good. 2 Hawk. P.C. 120. 

_ Every fuch mittimus ought to have a lawful conclu- 
fion, viz. that the party be fafely kept till he be delivered 


by law, or by order of law, or by due courfe of law, | 


or that he be kept till further order, (which fhall be in- 
tended of the order of law) or to the like effet; and if 
the party be committed only for want of bail, it feems 
to be a good conclufion of the commitment, that he be 
kept till he find bail; but a commitment till the perfon 
who makes it fhall take further order, feems not to be 
good; and it feems that the party committed by fuch or 
any other irregular mittimus may be bailed. 2 Hawk. 
R.C. 120. 

Alfo a commitment grounded on an aé&. of parliament 
ought to be conformable to the method prefcribed by fuch 
fiatute; as where the churchwardens of Northampton 
were committed on the 43 Eliz. cap. 2. and the war- 
rant concluded in the common form, viz. Until they be 
duly difcharged according to law; but the ftatute appoint- 
ing, that the party fhould there remain until he should ac- 
count, for want of fuch conclufion they were difcharged. 
Carth.. 152, 153» 


Il. To what prifon, and at whofe charge. 

With regard to this head it is to be obferved, that all 
commitments muft be to fome prifon within the realm of 
England. For 

By the Stat. 31 Car. 2. cap. 2. it is enaéted, “< That 
no fubject of this realm, being an inhabitant or refiant of 
this kingdom of England, dominion of Wales, or town of 


Burwick upon Tweed, fhall or may be fent prifoner into | 


Scotland, Ireland, Ferfey, Guernfey, Tangier, or into any 
parts, garrifons, iflands, or places beyond the feas, which 
then were, or at any time after fhould be within or with- 
out the dominions of his Majefty.” 





Alfo by 14 Ed. 3. c. 10. In the right of the gaols 
which were wont to be in ward of the fheriffs, and an- 
nexed to their bailiwicks, it is affented and accorded, that 
they fhall be rejoined to the fheriffs, and the fheriffs fhall 
have the cuftody of the fame gaols as before this time 
they were wont to have, and they fhall putin fuch under- 
keepers for whom they will anfwer. And this is con- 
firmed by 19 Hen. 7. cap. 10. Alfo it is recited by 
5 Hen. 4. cap. 10. That divers conftables of caftles with- 
in the realm, being affigned juftices of the peace by the 
King’s commiffion, had, by colour of fuch commiffion, 
ufed to take people, to whom they bore evil will, and 
imprifon them within the faid caftles, till they had made 
fine and ranfom with the faid conftables for their deli- 
verance: and thereupon it is enacted, ** That none be 
imprifoned by any juftice of the peace, but only in the 
common gaol, faving to lords, and others who have 
gaols, their franchife in this cafe.” And it feems that 
the King’s grant, fince this ftatute, to private perfons to 
have the cuftody of prifoners committed by juftices of 
peace, is void. And it is faid, that none can claim a 
prifon as a franchife, unlefs he have alfo a gaol delivery. 

Alfo it hath been held, that regularly no one can 


juftify the detaining a prifoner in cultody out of the 


common gaol, unlefs there be fome particular reafon for fo 
doing; as if the party be fo dangeroufly fick, that it would 
apparently hazard his life to fend him to the gaol; or 
there be evident danger of a refcous from rebels, &c. yet 
conftant praétice feems to authorize a commitment to a 
mefflenger ; and it is faid, that it fhall be intended to have 
been made in order for the carrying of the party to gaol. 
2 Hawk, P. C. 118, 

And it is faid, that if a conftable bring a felon to 
gaol, and the gaoler refufe to receive him, the town 
where he is conftable ought to keep him till the next 
gaol delivery, H. P.C. 114. 

If a perfon arrefted in one county for a crime done in 
it, fly into another county, and be retaken there, he may 
be committed by a juttice of the firft county to the gaol of 
fuch county. H. P. C. 93. But by the better opinion, 
if he had before any arreft fled into fuch county, he muft 
be committed to the gaol thereof by a juflice of fuch 
county. 2 Hawk. P.€. 118. Dalt. c. 118. Alfo it 
feems to be laid down as a rule by fome books, that any 
offender may be committed to the gaol next to the place 
where he was taken, whether it lie in the fame county or 
not. 2 Hawk. P.C. 118. 

By Stat. 6 Geo. 1. c.19. Vagrants and other criminals, 
offenders, and perfons charged with {mall offences, may 
for fuch offences, or for want of fureties, be committed 
either to the common gaol, or houfe of correction, as the 


juftices in their judgment fhall think proper. 


By Stat. 24 Geo. 2. c.55. If a perfon is apprehended, 
upon a warrant indorfed, in another county, for an of- 
fence not bailable, or if he {hall not there find bail, he 
fhall be carried back into the firft county, and be com- 
mitted, or if bailable, bailed, by the juflices in fuch firft 


county. 


As to the charges of commitment, it is enacted by 3 
Fac. ï. c. 10. Offenders. committed are to bear their own 
charges, and the charges of thofe who are appointed to 
guard them; and if they refufe to pay, the charges 
may be levied by fale of their goods. And by 27 Geo. z. 
c. 3. If they have no goods, &c. within the county where 
they are apprehended, the juftices are to grant a warrant 
on the Treafurer of the county for payment of the 
charges. But in Middlefex the fame fhall be paid by the 
overfeers of the poor of the parifh where the perfon was 
apprehended. 

By the 3 Edw. 7. c. 3. The theriff fhall certify the 


names of all prifoners in his cuftody to the juftices of gaol- 
delivery. 


II. How they may be removed and difcharged. 

As prifoners ought to be committed at firit to the proper 
prifon, fo ought they not to be removed thence, except 
in fome fpecial cafes ; and to this purpofe it is enacted by 
31 Car. 2. cap. 2. “ That if any fubject of this realm 
fhall be committed to any prifon, or in cuftody of any 
officer or officers whatfoever, for any criminal, or fuppofed 


Fff 


criminal 
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Criminal matter, that the faid perfon fhall not be removed 

vom the faid prifon and cuftody, into the cuftody of any 
other officer or officers, unlefs it be by habeas corpus, or 
fome other legal writ, or where the prifoner is delivered 
to the contftable or other inferior officer, to carry fuch pri- 
foner to fome gaol; or where any perfon is fent by order 
of any judge of aflize, or juftice of the peace, to any 
common workhoufe, or houfe of correction ; or where 
the prifoner is removed from one prifon or place to another 
within the fame county, in order to a trial or difcharge by 
due courfe of law ; or in cafe of fudden fire or infection, 
or other neceffity ; upon pain that he who makes out, 
figns, or counterfigns, or obeys or executes fuch warrant, 
fhall forfeit to the party grieved 100/. for the firit offence, 
zool. for the fecond, &c. 2 Hawk. P.-C. 118. 


As to the manner of their difcharge. 

A perfon legally committed for a crime, certainly ap- 
pearing to have been done by fome one or other, cannot 
be lawfully difcharged by any other but by the King, till 
he be acquitted on his trial, or have an igncramus found 
by the grand jury, or none to profecute him on a pro- 
clamation for that purpofe, by the juttices of gaol deli- 
very. 2 Hawk. P.C, 121. 

But if a perfon be committed on a bare fufpicion» 
without any appeal or indi€tment fer a fuppofed crime, 
where afterwards it appears that there was none; as for 
the murder of a perfon thought to be dead, who after- 
wards is found to be alive, it hath been holden that he 
may be fafely difmiffed without any farther proceed- 
ing; for that he who fuffers him to efcape, is properly 
punifhable only as an acceflory, where there can be no 
principal; and it would be hard to punith one for a con- 
tempt founded on a fufpicion appearing in fo uncontefted 
a manner to be groundlefs. 2 Hawk. P. C. 121. 

If the words of a ftatute are not purfued in a commit- 
ment, the party fhall be difcharged by habeas, corpus. 
Ibid. 291. See Bail, Imprifonment. x 

Commeigne, (Fr.) A word fignifying a fellow monk, 
that lives in the fame convent. 3 Inf. 15. 

Commenaltp, (populus, plebs, communitas) In art. 
Super chartas, 28 Ed. 1. c. 1.. Tout le Commune d’ Engle- 
terre fignifies all the people of England. 2 Init. 539. 
But this word is generally ufed for the middle fort of the 
King’s fubjects, fuch of the commons as are raifed be- 
yond the ordinary fort, and coming to have the managing 
of offices, by that means are one degree under burgeffes, 
which are fuperior to them in order and authority ; and 
in companies incorporated they are faid to confift of 
mafters, wardens, and commonalty, the firft two being the 
chief, and the others fuch as are ufually called of the li- 
very. The ordinary people, and freeholders, or at beft 
knights and gentlemen, under the degree of baron, having 
been of late years called communitas regni, or tota terre 
communitas ; yet antiently, if we credit Brady, the barons 
and tenants x capite, or military men, were the community 
of the kingdom; and thofe only were reputed as fuch in 
our moft ancient hiftories and records. Brady’s Gloff. to 
his Introdu&. to Engl. Hif. 

Common, communia. Common is a right or privilege 
which one or more perfons claim to take or ufe, in fome 
part or portion of that which another man’s lands, waters, 
woods, &c. do naturally produce, without having an 
abfolute property in fuch land, waters, wood, &c. It is 
called an incorporeal right, which lies in grant, as if 
originally commencing on fome agreement between lords 
and tenants, for fome valuable purpofes, which by age 
being formed into a prefcription continues, although 
there be no deed or inftrument in writing which proves 
the original contract or agreement. 4 Co. 37. 2 Inf. 
65. 1 Vent. 387. 

Under this title is to be confidered, 


I. The feveral kinds of commons. 

Il. The intereft of the owner of the feil; wherein of 
approvement avd inclofure. À 

II. The commoners intereft in the foil; wherein, of 
apportionment and extinguifhment. 


T. Of the feveral kinds of commons. 
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There isnot only common of pa/fure, but alfo common — 
of pifcary or fi/bing ; common of effoverss somone 
turbary, which fee under their feveral heads. ‘The word - 
common however, in its mot ufual acceptation, fignifies — 
common of paffure, which is divided into common in grofi, 
common appendant, common appurtenant, and common pur caufe i 
de vicinage. Common in grofs is a liberty to have common 
alone, without any lands or tenements, in another per- 
fon’s land, granted by deed to a man and his heirs, or 
for life, ce. Fe N. B. 31, 37+ @4 Rep. 30. Common 
appendant is a right belonging to a man’s arable land, of 
putting beafts commonable into another’s ground. And 
common appurtenant is belonging to an eftate for all man- | 
ner of beafts commonable or not commonable. 4 Rep. 37. 
Plowd. 161. Common appendant and appurtenant, are ina 
manner confounded, as appears by Fitzherbert ; and are 
there defined to be a liberty of common appertaining to or 
depending on a freehold; which common mut be taken 
with beafts commonable, as horfes, oxen, kine,- and flieeps iaia 
and not with goats, hogs, and geefe. But fome make this _ 
difference, that common appurtenant may be fevered from si 
the land whereto it pertains; but not common appendant, 
which, according to Sir Edward Coke, had this beginning: if 
when a lord enfeofied another of arable land, to holdof __ 
him in /ocage, the feoffee, to maintain the fervice of his 
plough, had at firit, by the curtefy or permiffion of the lord, 
common in his wattes for neceffary bealts to eat and compot 
his land, and that for two caufes; one, for that it was 
tacitly implied in the feaffment, by reafon the feoffee 
could not till or compoit his land without cattle, and cattle = 
could not be fuftained without pafture; fo by confequence 
the feoffee had, as a thing neceflary and incident, commom 
in the wafte and lands of the lord: and this may be — 
collected from the ancient books and flatutes: and the fee 
cond reafon of this common was, for the maintenance and _ 
advantage of tillage, which is much regarded and'favoured 
by the law. F. N. B. 180. 4 Rep. 37. Common pur 
caufe de wicinage, common by reafon of neighbourhood, is 
a liberty that the tenants of one lord in one town have _ 
to common with the tenants of another lord in another 
town: it is where the tenants of two lords have ufed, Rii 
time out of mind, to have common promifcuoufly in both 
lordfhips, lying together and open to one another, 8 Rep. j 
78. And thofe that challenge this kind of common, which __ 
is ufually called żxzercommoning, may not put their cattleit 
the common of the other lord, for then they are difrain- 
able; but they may turn them into their own fields, and 
if they ftray into the neighbouring common, they muk 
be fuffered. Terms deLey. The inhabitants of one town 
or lordfhip may not put in as many beafts as they will, but = 
with regard to the freehold of the inhabitants of the other: 
for otherwife it were no good neighbourhood, upon which — 
all this depends. Ibid. Ney, 

If one lord enclofes the common, the other town cannot 
then common; but though the common of vicinage is gone, 
common appendant remains. 7 Rep. 5. 4 Rep. 38 
Every common pur caufe de vicinage is a common appendants 
1 Danv. Abr. 799. Common appendant is only to ancient — f, 
arable land; not to a houfe, meadow, pafture, Je. It 
is againft the nature of common appendant to be appendant — i 
to meadow or pafture: but if in the beginning land be 
arable, and of late a houfe hath been built on fome part 
of the land, and fome acres are employed to meadow and 
pafture, in fuch cafe it is appendant; though it mut be 
pleaded as appendant to the land, and not to the houfe, _ 
pafture, Ee. 1 Nelf. Abr. 457. This-may be commos 
appendant, tho’ it belongs toa manor, farm, or plough- 
land: and common appendant is of common right; butitis 
not common appendant, unlefs it has been appendant time __ 
out of mind. 1 Danv. 746. It may be upon condition; 
be for all the year, or for a certain time, or for a certain 
number of beafts, ĉe. by ufage: though it ought to 
be for fuch cattle as plough and compoft the land, to 
which it is appendant. Ibid. 797. Common appen- 
dant may be to common in a field after the corn is 
fevered, till the ground is refown: fo it may be to have 
common in a meadow after the hay is carried off the fame __ 
till Candlemas, Fc. Yelv. 185. This common, whichis 
in its nature without number, by cuftom may be limited tf 
as to the beafts: common appurtenant ought always to be 
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_ there is not an overplus, the lord furcharges the common, 


foil which tends to the melioration or improvement of 
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‘For thofe levant and couchant, and may be fans number. 
‘Plowd. 161. A man may prefcribe to have common ap- 
‘purtenant for al! manner of cattle, at every feafon in the 
pact 25 Af? 8. Common by prefcription for all manner 
of commonable cattle as belonging to a tenement, €7c. muft 
‘be for cattle evant and couchant upon the land, (which is 
4o many as the land will maintain) or it will not be good: 
‘and tf a perfon grants common Jans number, the grantee 
‘cannot put in fo many cattle, but that the grantor may 
shave futficient common in the fame land. 1 Danv. Abr. 
‘798, 799. He who hath common appendant or appurte- 
nant, can keep but a number of cattle proportionable to 
-his land ; for he can common with no more than the lands 
to which his commen belongs is able to maintain. 3 Salk. 
93. Common appurtenant may be to a houfe, pafture, Se. 
though common appendant cannot; but it ought to be pre- 
feribed for as againft commen right: and uncommonable 
cattle, as hogs, goats, ec. are appurtenant: this com- 
mon may be created by grant at this day ; fo may not com- 
mon appendant. 1 Inf. 122. 1 Rol. Abr. 398. 

If a man grant common to another in land wherein he 
hath nothing, if he afterwards purchafes the land, this 
fhall be a good common appurtenant: and it is not ne- 
ceffary that he fhould have the land at the time of the 
grant. 1 Danv. 800. 

Common appurtenant for a certain number of beafts may 
be granted over. 1 Danv. 802. A man may ufe com- 
mon appurtenant to his manor, with cattle which are for 
his houfhould ; though it is faid he cannot ufe it with 
cattle which are to fell. Sed qu. 


the common, as cutting down of bushes, fern, ci 1 
Sid. 251. 12 Hex. 8.2. 13 Hen. 8. 15. Yet vide poft 

Therefore if a common every year in a flood is fur- 
rounded with water, the commoner cannot make a 
trench in the foil to avoid the water, becaufe he has no- 
thing to do with the foil, but only to take the grafs with 
the mouth of the cattle. 1 Rol. Abri 405. 2 Bulfts 
116, 

Every commoner may break the common if it be inclofed, 
and although he does not put his cattle in at the time, 
yet his right of commonage {hall excufe him from being 
atrefpafler. Lit. Rep. 38. See 1 Rol. Abr. 406. Sup» 
pofing the inclofure made by the lord, and that there is 
not fufficient common 3 or that the inclofure is made by any 
other perfon than the lord. 

If a tenant of the frechold ploughs it, and fows it 
with corn, the commoner may put in his cattle, and 
therewith eat the corn growing upon the land; fo if he 
lets his corn lie in the field beyond the ufual time, the 
other commoners may notwithftanding put in their beatts, 
2 Leon. 202, 203. 

The commoner cannot ufe common but with his own pro- 
per cattle: but if he hath not any cattle to manure the 
land, he may borrow other cattle to manure it, and ufe 
the common with them; for by the loan, they are in a 
manner made his own cattle. 1 Danv. 798. Grantee 
of common appurtenant, for a certain number of cattle, 
cannot common with the cattle of a ftranger: he that hath 
common in grofs, may put ina ftranger’s cattle, and ufe 
the common with fuch cattle. Thid. 803. Common ap- 
pendant or appurtenant, cannot be made commox in gro/s: 
and approvement extends not to common in grofe 2 Inft. 
86. A commoner may diftrain beafts put into the commen 
by a ftranger, or every commoner may bring action of the 
cafe, where damage is received. g Rep. 11. But one 
commoner cannot diftrain the cattle of another commoner, 
though he may thofe of a ftranger, who hath no right to 
the common. 2 Lutw. 1238. Unlefs he puts in more than 
he hath a right for. 

Where a commoner furcharges the common, the other 
commoners may have a writ of admea/urement ; and admea- 
furement is to be according to the quality and quantity 
of the freehold, and for all the cattle which are upon 
the land. It lies only by one commoner again{t another ; 
but not againit a commoner Jans number; nor againft the 
lord, in which cafe there muft be an affife. 1 Danv. 
809g. Ifa man. be difleifed of his common, he fhall have 
an aflife. New Nat. Br. 399. If any commoner inclofes, 
or builds on the common, every commoner may have an 
action for the damage. Where turf-is taken away from the 
common, the lord only is to bring the action : but ’tis faid 
the commoners may have an action for the trefpafs, by en- 
tering on the common, Sc. 1 Roll. Abr. 89, 398. 2 Leon. 
-201. If a commoner who hath a freehold in his common 
be oufted of, or hindered therein, that he cannot have it 
fo beneficially as he ufed to do; whether the interruption 
be by the lord or any ftranger, he may have an aflife 
againft him: but if the commoner hath only an eftate for 
years, then his remedy is by action on the cafe. And if 
it be only a fmall trefpafs, that is little or no lofs to the 
commoner, but he hath common enough befides, the com- 
moner may not bring any action. 8 Rep. 79. 4 Rep. 37. 
Dyer 316. A commoner cannot dig clay on the common, 
which deftroys the grafs, and carrying it away doth da-- 
mage to the ground: fo that the other commoners can’t 
enjoy the common in tam amplo modo as they ought. Godé. 
344. Alfo a commoner may not cut bufhes, dig trenches, 
tc. in the common, without a cuftom to doit. 1 Ne//. 
462. If he makes any thing de novo, he is a trefpafler: 
he can do nothing to impair the common; but may reform 
a thing abufed, fill up holes, dig down mole-hills, Ge. 
for improvement. 1 Brownl. 208. Sed qu. Vide firlt 
cafe in this column. Yet wide poft. ; 

No commoner can take the gra{fs that grows on the cam- 
mon, otherwife than by depafturing it; nor can he meddle 
with the foil; but if the owner of the foil fet up a hedge 
on the common, the commoner may throw it down. 1 5H. 

A commoner may abate hedges erected on a common; 
for though the lord hath an intereft in the foil, by aba- 
ting the hedges, the commoner doth not meddle with it, 


2 Mod. 





















Tl. As to the interef of the owner of the foil. 

: The property of the foil in the common is entirely in the 
lord ; and the ufe of it, jointly in him and the commoners. 
- Lords of manors may depatture in commons where their 
tenants put in cattle; and a prefcription to exclude the 
lord is againft law. 1 Inf. 122. 

The lord may agift the cattle of a ftranger in the com- 
mon by prefcription : and he may licenfe‘a ftranger to put 
in his cattle, if he leaves fufficient room for the cem- 
moners, \ Danv.795. 2 Mod. 6. Alfo the lord may 
furcharge, &c. an overplus of the common : and if, where 


the commoners are not to diftrain his beafts; but muft 
commence an action againft the lord. F. N. B. 125. 
Butit is faid, if the lord of the foil put cattle into a 
clofe, contrary to cuftom, when it ought to lie frefh, a 
commoner may take the cattle damage-feafant: otherwife 
it is a general rule that he cannot diftrain the cattle of the 
lord. - 1 Danv. 807. : 
- The lord may diftrain where the common is furcharged ; 
and bring action of trefpafs for any trefpafs done in the 
common. Q Rep. 113. 
- A lord may make a pond on the common: though the 
lord cannot dig pits for gravel or coal; the ftatutes of 
approvement being only by inclofure. 3 Inf. 204.- 1 
Sid. 106. If the lord makes a warren on the common, the 
commoners may not kill the conies ; but are to bring their 
action, for they may not be their own judges. 1 Rol. go. 
05. 
4 By ftatute, lords may approve againft their tenants, viz. 
inclofe part of the wafe, &c. and thereby difcharge it 
from being common, leaving cemmon fufficient ; and neigh- 
bours as well as tenants claiming common of pafture, hall 
be bound by it. 20 H. 3. ¢. 4. Ifthe lord enclofes on 
the common, and leaves not common fufficient, the com- 
moners may not only break down the inclofures ; but may 
put in their cattle, although the lord ploughs and fows 
the land. 2 Inf. 88. 1 Roll. Abr. 406. 


IIL. Of the commoners intereft in the foil. } 

A commoner hath only a fpecial and limited intereft 
in the foil, but yet he fhall have fuch remedies as are 
-commenfurate to his right, and therefore may diftrain 


but not being abfolute owner of the foil, he cannot 
bring a general action of trefpafs for a trefpafs done up- 
on the common. See Bridg. 10, 11. Godb. 123, 124, 
2 Leon. 201, 202. 

A commoner cannot regularly do any thing on the 
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2 Mod. 65: Any man may by prefcription have common 
and feeding for his cattle in the King’s high-way, although 
the foil doth belong to another. Hill. 42 Eliz. But the 
occupation of common by ufurpation, will not give title to 
him that doth occupy it, unlefs he hath had it time be- 
yond memory. And if a man enfeoffed of land, by rea- 
fon of which he hath right to common, aliens it to one 
who doth not take or ufe the common; and then he makes 
an alienation to another, the laft feoffee may not have it, 
for he fhall not have a better eftate in the land than his 
feoffor had. Fitz. Abr. Comm. 255. 

Upon agreement between two commoners to enclofe a 
common, a party having intereft not privy to the agree- 
ment, will not be bound ; but one or two wilful perfons 
fhall not hinder the publick good. Chan. Rep. 48. Com- 
mons muft be driven yearly at Michaelmas or within fifteen 
days after: infected horfes, and ftone-horfes under fize, 
&Jc, are not to be put into commons, under forfeitures, 
by Stat. 32 H. 8. c. 13. New ereéted cottages, though 
they have four acres of ground laid to them ought not to 
have common in the wafte. 2 Inf. 740. In law proceed- 
ings, where there are two diftiné commons, the two titles 
muft be fhewn: cattle are to be alledged commonable ; and 
common ought to be in lands commonadle : and the place is 
to be fet forth where the meffuage and lands lie, &e. to 
which the common belongs. 1 Nelf 462, 463. 

Common appendant, becaufe it is of common right, fhall 
be apportioned by the commoner’s purchafe of part of the 
land in which ‘he hath fuch common ; but common appurte- 
nant fhall be extin&t by the commoner’s purchafe of part 
of the land, in which, &c, Both common appendant and 
appurtenant fhall be apportioned by alienation of part of 
the land to which the common is appendant or appurtenant. 
Co. Litt. 122. Hob. 235. 8 Co. 78. Onwen 122. 4 
Co. 37. 

A releafe of common in one acre, is an extinguifhment 
of the whole common. See 4 Co. 37. 

If 4. hath commen in the lands of B. as appurtenant to 
a mefluage, and after B. infeofts 4. of the faid lands, 
whereby the common is extinguifhed; and then 4. leafes 
to B. the faid mefluage and lands; with all commons; Se: 
occupat vel ufitat? cum pred. meffuagio; this is a good 
grant of a new common for the time. Cro. Eliz. 570. 
Where a perfon purchafeth part of the land wherein he 
hath common, the.whole common is extinét and gone. Cro. 
Eliz. 594. If feveral perfons are feifed of feveral parts 
of a common, and a commoner purchafes the inheritance of 
one part, his entire common is extin&. 1 And. 159. When 
a man hath common appendant for a certain number of 
cattle, and to a certain parcel of land, if he fell part of 
it, the common is not extinguifhed ; for the purchafer fhall 
have common pro rata: but ’tis otherwife in common appur- 
tenant. 8 Rep. 78. 1 Nelf 460. See Fitz. Abr. tit. 
Comm. per tot. ooh 

Common of Effovers, Is a right of taking wood out 
of another man’s wood, for houfe-bote, plough-bote, and 
hay-bote. What botes are neceflary, tenants may take, 
notwithftanding no mention be made thereof in their 
leafes ; but if a tenant take more houfe-bote than is 
needful, he may be punifhed for wafte. Terms de Ley. 
‘Tenants for life may take upon the land demifed reafon- 
able eftovers, unlefs reftrained by fpecial covenant: and 
every tenant for years hath three kinds of eftovers inci- 
dent to his eftate. 1 In/. 41. When a houfe having 
eftovers appendant or appurtenant, is blown down by 
wind, if the owner rebuilds it in the fame place and man- 
ner as before, his eftovers fhall continue: fo if he alters 
the rooms and chambers, without making new chimnies ; 
but if he erect any new chimnies he will not be allowed 
to {pend any eftovers in fuch new chimnies. 4 Rep. 87. 
4 Leon. 383. If one have a dwelling-houfe whereunto 
common of effovers doth belong, and the houfe by fire is 
burnt down,. and a new one built near the to the place, 
or in the place in another form, the eftovers are gone: 
but if the old houfe be only fome of it down, it is other- 
wife; and in all cafes where the alterations to a houfe do 
no prejudice to the tertenant or owner of the land or 
wood, the eftovers will remain. F. N. B. 180. Where 
a man hath eftovers for life, if the owner cut down all 
the wood, that there is none left for him, he may bring 
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an afie of efovers; and if the tenant have but an eftate 
for years, or at will, he may have an action of the cafe. 
Moor Ca. 65. 9g Rep. 112. If the tenant who hath com- 
mon of eftovers, thall ufe them to any other purpofe than 
he ought, he that owns the wood may bring trefpafs again 
him: as where one grants twenty loads of wood to be 
taken yearly in fach a wood, ten loads to burn, and ten 
to repair pales; here he may cut and take the wood for 
the pales, though they need no amending, but then he 
muft keep it for that ufe. 9 Rep. 113. F. N. B. 58,159. 

Common of Wifcary, Is a liberty of fithing in another 
man’s water. Common of pifcary to exclude the owner of 
the foil, is contrary to law: though a perfon by prefcrip- 
tion may have a feparate right of fifhing in fuch water, 
and the owner of the foil be excluded ; for a man may 
grant the water; without pafling the foil: and if one 
grant /eparalem pifcariam, neither the foil nor the water 
pafs, but only a right of fithing. 1 Inf. 4, 122, 164 
5 Rep. 34. No perfon fhall fith in any river without the 
owner’s confent, under penalties: and nets, angles, Ye. 
fhall be feized and deftroyed, by Stat. 22 & 23 Car. 2. 
c. 25. See Fip and Fifbing. 

Common of Curbary, Is a licence to dig turf upon 
the ground of another, or in the lord’s wafte. This com- 
mon is appendant or appurtenant to an houfe, and not ta 
lands ; for turfs are to be burnt in the houfe : and it may 
be ix grofs; but it does not give any right to the land, 
trees, or mines. 


t Inft. 4. 4 Rep. 37. ! 


gravel, Jand, Sc. as well as turf. 

Common Wench, (bancus communis, from the Sax. 
banc, bank, and thence metaphorically a bench, high feat 
or tribunal) The court of Common Pleas was anciently 
called Common Bench, becaufe communia placita inter Jub- 
ditos ex jure nofiro, quod commune wocant, in hoc difcepa 
tantur : That is, the pleas or controverfies between com- 
mon perfons are there tried and determined. Camb. 
Britan. 113. In law books and references the court of 
Common Pleas is writ C. B. from Communi Banco, (or C. 
P.) And the juftices of that court are ftiled Fu/ficiarii 
de Banco. See Common Pleas. 

Common Day of Pica in Rand, Signifies an ordi- 
nary day in court, as O@abis Hilarii, Quindena Pafche, 
De 


concerning general days in bank. 


Common Fine, (finis communis) A {mall fum of mo- | 


ney, which the refiants within the liberty of fome leets 
pay to the lords, called in divers places head /aver or 
head pence, in others cert money; and was firit granted to 
the lord, towards the charge of his purchafe of the court- 
leet, whereby the refiants have the eafe to do their fuit 
within their own manors, and are not compellable to go 
to the fberiff’s turn: in the manor of Sheap/head in the 
county of Leice/fer, every refiant pays 14. per poll to the 
lord at the court held after Michaelmas, which is there 
called common fine. 
diftrain ; but he cannot do it without a prefcription. 11 
Red. 44. 
communes mifericordia, vel fines comitatuum amerciatorum 
in finibus itinerum jufticiariorum, ETc. 
See Stat. 3 Ed. 1. ¢. 18. i 

Tommons Bouffe oi Wartiament, Is the lower houk 


of parliament, fo called, becaufe the commons of the realm, — 


that is, the knights, citizens, and burgeffes returned to 


parliament, reprefenting the whole body of the commons, — 


do fit there. Croup. Furifd. See Parliament. i 
Common Jintendment, Is common meaning or un- 


It cannot exclude the owner of the foil, ” 


There is a common or liberty of digging coals, and 


For this common fine the lord may — 


It is mentioned in the Stat. 51 H. 3. St. 2. EF St. 3. | 


Po o; 


There is alfo common fine of the county.—Quod — 


Fleta, lib, 7. c. 48. 


derftanding, according to the fubject matter, not ftrained ~ 


to any extraordinary or foreign fenfe: bar to common'in= 
tendment is an ordinary or general bar, which commonly 
difables the plaintiff’s declaration, There are feveral 


cafes in the law where common intendment, and intendment — 


take place: and of common intendment a will fhall not be 
fuppofed to be made by collufion. Co. Lit. 78. See 
Co. Lit. 303, a; b,c. 
Common Law, (Lex Communis) Is taken for the law 
of this kingdom fimply, without any other laws; asit 


|-was generally holden before any ftatute was enacted in 
parliament to alter the fame: and the King’s courts of 
juftice , 


juttice are called the Common Law Courts. The Common 
Law is grounded upon the general cuftoms of the realm; 
and includes in it the law of nature, the law ef God, 
and the principles and maxims of the law: it is founded 
upon reafon ; and is faid to be the perfection of rea/on, 
acquired by long ftudy, obfervation and experience, and 

_refined by learned men in all ages. And it is the com- 
mon birthright, that the fubjeét hath for the fafe-guard 
and defence, not only of his goods, lands, and revenues ; 
but of his wife and children, body, fame, and life alfo. 
Co. Litt. 97, 142. Treatife of Laws, p. 2. 
- According to Hale, the Common law of England, is the 
common rule for adminiftring juftice, within this king- 

` dom, and afferts the King’s royal prerogatives, and like- 
wife the rights and liberties of the fubject: ’tis generally 
that law, by which the determinations in the King’s 


ordinary courts are guided; and this directs the courfe of 


defcents of lands; the nature, extent and qualification 


of eftates; and therein the manner and ceremonies of 


conveying them from one to another; with the forms, 
folemnities and obligation of contracts; the rules and 
directions for the expofition of deeds, and atts of parlia- 
ment: the procefs, proceedings, judgments and execu- 
tions of our courts of juftice; alfo the limits and bounds 


of courts, and jurifdictions ; the feveral kinds of temporal 


offences and punifhments, and their application, &e. 
Sir Matthew Hales Hif. of the Law, pag. 24, 44, 


` As to the rife of the Common law, this account is given 
by fome ancient writers after the decay of the Roman 
empire, three forts of the German people invaded the 
Britains, viz. the Saxons, the Angles, and the Futes ; 
from the lait {prung the Kenti/h men, and the inhabitants 
of the Ife of Wight; from the Saxons came the people 
called Ea/t, South, and Weft Saxons; and from the Angles, 
the Eat Angles, Mercians and Northumbrians : Thefe peo- 
ple having different cuftoms, they inclined to the different 
laws by which their anceftors were governed ; but the 
cuftoms of the Weft Saxons and Mercians, who dwelt in 
the midland counties, being preferred before the reft, 
were for that reafon called jus Anglorum ; and by thefe 
laws thofe people were governed for many ages: but the 
Eaft Saxons having afterwards been fubdued by the Danes, 
their cuftoms were introduced, and a third law was fub- 
ftituted, which was called Dane-lage; as the other was 
then ftiled We/t-Saxon-lage, (Fc. At length the Danes be- 
ing overcome by the Normans, William called the Con- 
gueror, upon confideration of all thofe laws and cuftoms, 
abrogated fome, and eftablifhed others; to which he 
added fome of his own country laws, which he judged 
moft to conduce to the prefervation of the peace: and 
this is what we now call the Common law. 

But though we ufually date our Common law from 
hence, this was not the original of the Common law; for 
Ethelbert, the firt chriftian King of this nation, made 
the firt Saxon laws, which were publifhed by the advice 
of fome wife men of his council: and King A/fred who 
lived 300 years afterwards, being the firt {fole Monarch 
after the heptarchy, collected all the Saxon laws into one 
hook, and commanded them to be obferved through 

` the whole kingdom, which before only affected certain 
parts thereof; and it was therefore properly called the 
Common law, becaufe it was common to the whole na- 
tion; and foon after it was called the fole right. i. e. the 
peoples right. wis 
Alfred was ftiled Anglicarum legum conditor : and when 


‘the Danes had introduced their laws on the conqueft of 


the kingdom, they were afterwards deftroyed ; and Ed- 
ward the. Confefor out of the former laws compofed a bo- 
dy of the Common law; wherefore he is called by our 
hiftorians Anglicarum legum reftitutor. Blount. I the 
_ reign of Edw. 1, Britton wrote his learned book of the 
Common law of this realm, which was done by the King’s 
command, and runs in his name, anfwerable to the Infi- 
tutions of the Civil law, which Fu/finian afflumes to him- 
felf, though compofed by others. Sraundf. Prerog. 6, 
21. But Fufinian ought to be intitled to the honour, as 
the Inftitutes were compofed by his direétion. This Briz- 
ton is mentioned by Gwin to be bifhop of Hereford. 
Bragion, a great lawyer, in the time of Hen. 3. wrote a 
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very learned treatife of the Common law of England, held iti 
great eftimation ; and he was faid to be Lord Chief Juf- 
tice of the kingdom. Alfo the famous and learned 
Glanvil, Lord Chief Juftice in the reign of Hen. 2. wrote 
a book of the Common Jaw, which is faid to be the moft 
ancient compofition extant on that fubject. Befides thefe, 
in the time of Ed. 4. the renowned lawyer Littleton wrote 
his excellent book of Exglifh Tenures. In King James 
the Firft’s reign, the great oracle of the law, Sir Edward 
Coke, publifhed his learned and laborious Jnfitutes of our 
law, and commentaries on Littleton. About the fame 
time likewife Dr. Coavel, a civilian, wrote a fhort infti- 
tute of our laws. In the reign of King George the 
Firft, Dr. Tho. Wood, a civilian and common lawyer, and 
at laft a divine, wrote an inftitute of the laws of England, 
which is fomething after the. manner of the inftitutes of 
the Civil law. And to conclude the whole of this head, 
the learned Dr. Black/tone, (now one of his Majetty’s Juf- 
tices of the court of Common Pleas) in the reign of George 
the Third, publifhed Commentaries on the laws of England, 
in 4 volumes guarto, the beft analytic and moft methodic 
fyftem of our laws which ever was publifhed. Tis 
equally adapted for the ufe of ftudents, and of thofe gen- 
tlemen who choofe to acquire that knowledge of our 
laws, which is, in fact, effentially neceffary for every 
one. i 

Common ieas, (communia placita) Is one of the 
King’s courts now conftantly held in Wefminfer hall ; 
but in ancient time was moveable, as appears by Magna 
Charta, cap. 11. Gwyn, in the preface of his reading, 
fays, That till Hex. 3. granted the great charter there 
were but two courts, called the King’s courts, viz. the 
King’s Bench and the Excheguer, which were then fliled 
Curia Domini Regis, and Aula Regis, becaufe they followed 
the court or the King; and that upon the grant of that 
charter, the court of Common Pleas was erected and fettled 
in one certain place, i. e. Weftminfter-hall; and after 
that, all the writs ran Quod fit coram jufticiayiis meis apud 
Wefim. whereas before, the party was required by them 
to appear Coram me vel jufticiariis meis, without any ad- 
dition of place, &c. as he obferves out of the writings 
of Glanvil and Bra&on. But Sir Edward Coke is of 
opinion in his preface to the eighth report, that the court 
of Common Pleas was conftituted before the conqueft; and 
was not created by Magna Charta, at which time there 
were Fuficiarii de Banco, c. Though before this act, 
Common Pleassmight have been held 7x Banco Regis; and 
all original writs were returnable there. 

Writs returnable in this court, are now coram ju/fici- 
ariis noftris apud Wefm. But original writs, ĉc. return* 
able in B. R. are, Coram nobis ubicunque fuerimus in Anglia. 
The jurifdiction of this court is general, and extends itfelf 
throughout England: it holds plea of all civil caufes at 
Common law, between fubje&t and fubjeét, in actions real, 
perfonal, and mixed; and it feems to have been the only 
court for real caufes. In perfonal and mixed aétions it 
hath a concurrent jurifdiction with the King’s Bench: but 
it hath no cognifance of pleas of the crown; and Common 
Pleas are all pleas that are not fuch, This court cannot 
regularly hold plea in any action, real or perfonal, tec. 
but by writ out of Chazcery returnable here, except it be 
by bill for or againft an officer, or other privileged perfon 
of the court, All actions belonging to this court, come 
hither either by original, as arrefts and outlawries ; or by 
privilege or attachment, for or againft privileged perfons; 
or out of inferior courts, not of record, by pone, recor 
dare, accedas ad curiam, writ of falfe judgment, (Sc. Ac- 
tions popular, and actions penal, of debt, &c. upon any 
ftatute, are cognifable by this court: and befides having 
jurifdiction for punifhment of its officers and minifters ; 
the court of Common Pleas may grant prohibitions to keep 
temporal and ecclefiaftical courts within due bounds. 
4 Inf. 99, 100, 118. In this court are four judges, 
created by letters patent; of whom the chief juftice is a 
lord (7. e. fo called) by his office ; the feal of the court is 
committed to the cuftody of the chief juftice, 

The other officers of the Common Pleas are the Cu/tos 
Brevium, three Prothonotaries and their Secondaries, the 
Clerk of the Warrants, Clerk of the Effoins, fourteen 
Filaxers, four Exigensers, a Clerk of the Furies, the Chi- 


Ggg rographer, 


rographer, Clerk of the King’s Silver, the Clerk of the 
Treafury, Clerk of the Seal, of Out-lawries, and the 
Clerk of the Jnrolment of Fines and Recoveries, Clerk of 
the Errors, ec, The Cuftos Brevium is the chief clerk in 
this court; who. receives and keeps all writs returnable 
therein; and all records of Nifi prius, which ate deli- 
vered to him by the clerks of the affife of every circuit, 
čce. and he files the rolls together; and carries them into 
the treafury of records: he alfo makes out exemplifica- 
tions, and copies of all writs and records, &c. The 
Prothonotaries enter and inrol all declarations, pleadings, 
judgments, &c. and they make’ out all judicial writs, 
writs of execution, writs of privilege, procedendo’s Se, 
The Secondaries are affiftants to the Prothonotaries in the 
execution of their offices; and they take minutes, and 
draw up all orders and rules of court. The Filazers, 
who have the feveral counties of England divided among 
them, make out all mefne procefs, as capias, alias, pluries, 
&c. between the original writ and the declaration; and 
they make all writs of view, &c. The Exigenters, ap- 
pointed for feveral counties, make out all exigents and 
proclamations in order to outlawrys The Clerk of the 
Warrants, enters all warrants of attorney ; inrols deeds 
of bargrin and fale ; and eftreats all iffues. The Clerk of 
the Effoins, keeps the roll of the effoins, wherein he enters 
them, and nonfuits, @c. The Clerk of the Furies, makes 
out all writs of habeas corpora jurator’, for juries to ap- 
pear; and he enters the continuances till the verdict given. 
The Clerk of the Treafury keeps the records of the court, 
and makes exemplifications of records, copies of iffues, 
judgments, ĉe. The Clerk of thé Seals, feals all writs 
and mefné procefs; alfo writs of outlawry and furper- 
fedeas, and all patents. The Clerk of the Outlawries, 
makes out the writs of capias utlagatum. ‘The Clerk of 
the Errors is for the allowance of writs of érror, Fc. The 
Clerk of the Inrolments of fines and recoveties, returns all 
writs of covenant, writs of entry and feifin, and inrols 
and exemplifies fines, &c. The Clerk of the King’s Sil- 
wer enters the fubftance of the writ of covenant: and thé 
Chirographer ingroffeth all fines, and delivers the inden- 
tures to the parties, Jc. And to thefe'officers may be 
added, a Proclamator ; a Keeper of the court; Cryer 5 anid 
Tipflaffs; befides the Warden of the Fleet. ‘There aré 
allo. Attornies of this court, whofe number is unlimited; 
and none may plead at the bar of the court, or fign any 
{pecial pleadings, but Serjeants at law. 
Common Paper, (Preces Publice) Is the liturgy, or 
prayers ufed in ourchurch, It is the particular duty of 
clergymen every Sunday, &c. to ufe the publick form of 
prayer, prefcribed by the Book of Common Prayer : and 
if any incumbent be refident upon his living, as he ought 
to be, and keep a curate, he is obliged by the ad of uni- 
formity once every month at leaft, to read the Common 
Prayers of the thurch, according as they are directed by 
the book of Common Prayer, in his parifh church, in his 
own, perfon, or he fhall forfeit 57. for every time he fails 
therein. Svat. 14 Car. 2. cap. 4. Alfo by that ftatute 


the book of Common Prayer is to be provided in every 
parih, under the penalty of 37. a month: and the Com- 


mon Prayer muft be read before every leure ; the whole ap- 
pointed for the day, with all the circumftances, and ‘cere- 
„monies, &c.. And by one of the canons of the church; 
minifters before all /ermons, are to move the people to 
join in a fhort prayer, for the catholick church; and the 
‘whole congregation of chriftian people, €c. for the King 
and Royal Family ; the minifter’s of God’s word, nobility, 
magiftrates, and whole commons of the realm, &c. and 
‘conclude with the Lord’s Prayer. Can. 55. Refufing to 
ufe. the Common Prayer; or ufing any other open pray- 
ers, &c. is punifhable by Stat. 1 Eliz. c. 2.. See Church, 
Service, and Sacrament. 

Common ttal, Is underftood in our law to be bonum 
publicum, andis a thing much favoured ; and théréfore 
the law doth tolerate many things to be done for common 
‘good, which otherwife might not be done: and hence it 
is, that monopolies are void in law ; and that bonds and 
covenants to reftrain free trade, tillage, or the like, are 
adjudged void. 11 Co, Rep. 50. Plowd. 25. ‘Shep. 
Epit. 270. 
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Commozancp, (commorantia, from commoro) An abi-- 


ding, dwelling or continuing in any place; as an inha- 
bitant of a houfe in a vill, &c. And commorancy for a 
certain time, may make a fettlement in a parifh. Dal. 
See Poor. 

Commozth, or Comozth, (comortha) From the Brit. 


cymmorth, i. e. fubfidium; a contribution which was ga- . 


thered at marriages, and when young priefts faid or fung 
the firt maffes, tc. 4 Hen. 4. c. 27. But the 26 H. 8. 
c. 6. prohibits the levying any fuch in Wales, or the 
Marches, &c. 

Conmote, In Wales is half a cantred or hundred, con- 
taining fifty villages. Stat. Walliæ, 1z Ed. 1. Wales 
was anciently divided into three provinces; and each of 
thefe were again fubdivided into cantreds, and every can- 
tred into commotes. Doderige’s Hift. Wal. fol. 2. Com- 
mote alfo fignifies a great feigniory or lordfhip, and may 
include one or divers manors. Co. Litt. 5. i 

Communance. The commoners, or tenants and in- 
habitants, who had the right of common, or commoning 


in open field, &c. were formerly called the ‘communance. 


Cowel. 
Commune Concilium Regni Bugtiz, The common 
council of the King and people affembled in parliament. — 
Communia placita non tenenda in Seaccario, Is an 
ancient writ direCted to the treafurer and barons of the 
Exchequer, forbidding them to hold plea between common 
perfons in that court, where neither of the parties belong 
to the fame. Reg. Orig. 187. ; si 
Communi Cuttovia, A writ which anciently lay for 
the lord, whofe tenant holding by knight’s fervice died, 
and left his eldeft fon under age, againft a ftranger that 
entered the land, and obtained the ward of the body. 
F. N. B. 89. Reg. Orig. 161. Since the ftatute 12 
Car. 2. ¢, 24. hath taken away wardfhips,. this writ is 
become of no ufe. - 
Community of the kingdom. Vide Commonalty. 
Companage, (Fr.) Is all kind of food, except bread 
and drink : and the learned Spelman interprets it to be 
gricquid cibi cum pane fumitur. 
ton in the county of Nottingham, fome tenants when they - 
performed their boons or work-days to the lords, had 
three boon loaves with companage allowed them. Reg. de 
Lhurgarton cited in Antiq. Nottingham. t 
Companion of the Garter, Is one of the knights of 
that moft noble order ; at the head of which is the King, 
as fovereign. 24 H. 8. ci 13. 2) 


Compats, An inftrument ufed in ‘navigation, by the 


direétion and affiftance whereof véffels are fteered to the — 


molt diftant parts of the world. ’I'was invented foon 
after the clofe of the holy war, and thereby navigation 
was rendered more fecure as well as more adventrous, the 
communication betweeh remote nations was facilitated 
and they were brought nearer to each other. See Rodert/- 
Hit. Emp. C. V. 1 V. 78. By s 
Compellatibum, An adverfary or accufer.— Epiftopns 
ia compellativum adlegiationem docere ne quis alium perperam 
cogat jurejuraudo wel in ordalio. Leg. Athelftan, i 
Compertozium, A judicial inqueftin the Civil Jaw, 
made by delegates, or commiffioners to find out and relate 
the truth of a caufe. Paroch. Antig 575." — 
Compounding felony, or rheft-bore, ‘Is where the 
party robbed not only knows the felon, but alfo takes his 
goods again, or other amends upon agreement not to pro- 
fecute. It was formerly held to make a man an accéflarys 


but is now punifhed only with fine and imprifonment. — 


1 Hawk. P.-C. 125. By Stat. 25 Geo. z. ¢. 36. even to 
advertife‘a reward for the return ‘of things ftolen, with no 
queftions afked, or words to the fame purport, fubjetis 


the advertifer and the printer ‘to a forfeiture of ol 


each. be 
Compofition, (compofitic) An agreement ‘or contrat 
between a parlon, patron and ordinary, &c. for money 


from the payment of tithes, where compofitions have been 
made: ‘and real compofitions for tithes are ‘to be made by 


the ‘concurrent confent of the parfon, patron and ordi-. 


nary. Real “compofitions are diftinguifhed from perfonal 
contracts ; for a compoftion called a perfonal contrat is 
only an agreement between the parfon and the parifhioners, 


4 te 


‘or other thing in lieu of tithes. ‘Land may be exempted 


i: 
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In the manor of Feer- 
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to pay fo much inftead of tithes ; and though fuch agree- 
ment is confirmed by the ordinary, yet (if the parfon is 
not a party) that doth not make it a real compofition, be- 
caufe he ought to be a party to the deed of compofition. 
March’s Rep. 87. The compofitions for tithes made by the 
. confent of the parfon, patron and ordinary, by virtue of 
t3 Eliz. c. 10. fhall not bind the fucceffor unlefs made for 
twenty-one years or three lives, as in cafe of leafes of ec- 
clefiaftical corporations, &c. Compofitions were at firft for 
a valuable confideration, fo that though in procefs of time, 
upon the increafe of the value of the lands fuch compo/- 
tions do not amount to the value of the tithes, yet cuitom 
prevails, and from hence arifes what we calla modus de- 
cimandi. Hob. 29.’ The word compojition hath likewife 
another meaning, i.e. decifio litis. See Tithes: 
Compofitions were in antient times allowed for crimes 
and offences, even for murder.—An expedient employed 
by the civil magiftrate, i in order to fet fome bounds to the 
violence of private revenge. ‘This cuftom may be traced 
back to the antient Germans. Tacit. de Morib. Ger. c.21. 
Vide Robert/. Hift. Emp. Charles V. i V. 278, 299, Se 
But fee particularly Lord Kaims’s Hif. Law Tr. 
4, 42, Se. 
Compotitio @enturaram, Is the title of an antient or- 
dinance for meafures, not printed. 
Compoftum, Dung, foil or compoft laid on lands. 
Regiftr. Eccl. Cantuar. MS. 
` Comput, Intends a furreptitious printing of another 
bookfeller’s copy, to make gain thereby, which is con- 
trary to the Stat. 14 Car. 2. cap. 33. and 8 Aun. c. 19; 
&¢. and to Common law. 
- Compromife, (compromifium) Is defined to be a mutual 
romife of two or more parties at difference, to refer the 
ending of their controverfy to arbitrators: and W¢f fays 
it is the faculty or power of pronouncing fentence between 
‘perfons at variance, given to arbitrators by the parties 
private confent. WefPs Symb. fe@. 1. Matters compro- 
mifed, are alfo matters of law referred, or made an end of. 
Compurgatoz, One that by oath juftifies another’s in- 
nocence. Compurgators were introduecd as evidence in 
the jurifprudence of -the middle ages.—Their number 
varied according to the importance of the fubjet in dif- 
‘pute, or the nature of the crime with which a perfon was 
charged. Du Cange woc. eget pe vol. 3. p- 1599- 
‘Robert/. Hift. Emp. Charles V. 1 V. 49. -See Oath, and 
Black: Com. 3 Vi 342,35. 4.V.361, 407. 
~~ Computation, (computatio) Is- the true, account and 
‘conttruction of time; and to the end neither party to an 
‘agreement, &c. may do wrong to the other, nor the de- 
_termination of time be left at large, it is to he taken accord- 
“ing to the jut judgment of the law. A deed dated the 
‘zoth day of Auguft, to-hold from the day of the date, fhall 
“be conftrued to begin on the 21ft day of Auguft : but if in 
“the Aabendum it be to hold from the making, or from 
eee me it fhall begin on the day delivered. 1 Inf. 
sab If anandenture of leafe dated the 4th 
A of Ful, made for’ three years: from thenceforth, be 
“eliversd at four of the clock in the afternoon of the faid 
“ath day of Fuly, the leafe fhall end the 3d day of July in 
‘the third year: and the law in this.computaiion rejects all 
fractions or divifions of the day. But fome have held 
that rent is not due on the day. limited tobe paid till the 
“middle of the day, «and afternoon ; in cafe a. tenant for 
life dies at fuch a critical Juasture, Ge See Day and 
“Month: 


Art? 


Cro. Eliz. 212. 

° Computo, (Lat.) Is a writ to compel a bailiff, re- 
“ceiver or accountant, to yield up. his accounts: it is 
‘founded on the ftatute of We/im. 2. cap..12. And. alfo 

lies againft guardians, &e. Reg. Orig. 135. 

Concealers, (concelatores, fo called à concelando,-as mons 
a movendo, by an antiphrafis) Are fuch.as find out coz- 
cealed lands, 7. e. fuch lands as are privily kept from the 
-King by common perfons, having nothing to fhew for 
Sie title or eftate therein. 39 Eliz. cap..22. There 
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were concealers of crimes; and concealing treafon, cs 
when mifprifion, fee Mi/prifion. 

Concetli, A word of frequent ufe in conveyances, cre- 
ating a covenant in law; as dedi makes a warranty: 
Co. Lit. 384. This word is of a general extent, and faid 
to amount to a grant, feoffment, leafe and releafe, &c. 
2 Saund. 96. 

@oncionatozs, Common-council men, freemen, called 
to the hall or aflembly, as mo worthy.—Quodam tempore 
cum conveniffent concionatores apud London, tc. - Hiftor. 
Elien. edit. Gale, c. 46. 

Conclufion, (conclufioc) Is when a man by his own act 
upon record hath charged himfelf with a duty or other 
thing; or confeffed any matter whereby he fhall be con- 
cluded: as ifa fheriffreturns that he hath taken the body 
upon a capias, and hath not the body in court at the day 
of the return of the writ; by the return, the fheriff is 
concluded from plea of efcape, €c. Terms de Ley, In 
another fenfe, this word conclu/ion'fignifies the end of any 
plea, replication, ‘ĉc. and a plea to the writ is to con- 
clude to the writ; a plea in bar; to conclude to the 
action, &c: Conclufion of plea in bar fhall.be, et hoc pa- 
ratus eff verificare: of pleas tendering iffue, et de hoc ponit fe 
Juper patriam. Kitch. 219, 220. See Black. Com. 3 V. 
303. and Co. Lit. 303. a. b: Se. 

Concozd; (concordia) Is an agreement made between 
two or more, upon a trefpafs committed ; and is divided 
into concord executory and concord executed: and according 
to Ploxvden, one binds not, as being imperfect; but the 
other is abfolute; and ties the party. ‘Though by fome 
opinions, agreements executory are perfeét, and bind no 
lefs than agreements executed. Plowd. 5,6; 8. ‘Thefe 
concords and agreements are by way of fatisfaction for the 
trefpafs, Gc. Concord is alfo an agreement between 
parties; who intend the levying of a fine of lands one to 
the other, how and in what manner the lands fhall pafs : 
it is the foundation and fubftance of the fine, taken and 
acknowledged by the party before one of the judges of 
C. B. or by commiffioners in the country, and in Latin 
begins thus: Æż ef concordia talis filicet quod pred. 
A. B: recogni tenementa pred. cum pertin’ efe jus ipfius 
C.D. ut ill. que idem C.D. habet de dono pred. A.B. 
Et ill. remifer, & quiet. clam. de Je E hered. Juis prefati 
C. &F heared. fuis im Ny aka Se. 

o 


Concubaria, A told pen, or place Kya cattle lie. 
Gowel. 

Concubeant, Signifies a lying together. ‘Stat TH v7 
cap. 


Concubinage, (concubinatus) In common acceptation is 
the keeping of a whore or concubine: but in a legal 
fenfe, it is ufed as an exception againit her that fueth for 
dower, alledging thereby that he was not a wife lawfully 
marricd to the party, in whofe lands fhe feeks to be endow- 
ed, but his concubine. Brit. c.107. Bradt. lib. 4. tra 
6; cap..8. There was a concubinage allowed in Scrip- 
ture to. the patriarchs, /ecundum legem matrimonii, Fc. 
Blount. 

Conders; (from the Fr. conduire; to conduct) Are fuch 
as ftand upon high places near the fea-coait, at the time 
of herring-fifhing, to make figns with boughs, ĉc. to the 
fifhermen at fea, which way the fhoals of herrings paf- 
feth ; for this may be better difcovered by fuch as ftand 
upon fome high cliff on the fhore, by reafon of a kind of 
blue; colour-which the herrings caufe in the water, than 
by thofe that are-in the Ships or boats for fifhing. Thefe 
sare otherwife called buers and balkers, diredtors and guider Sy 
as appears by the Stat. 1 Fac. 1. ¢. 23. 

Condition, ( conditio) ds a reftraint annexed to a thing, 
i that aby- the non-performance, thé party to it fhall 
receive prejudice and Jofs; and by the performance, 
commodity and advantage: or it is a reftriction of mens 
acts, qualifying or fufpending the fame, and making them 
uncertain whether she dh iP rake effect or not; alfo ’tis 
defined to be what is referred to an uncertain chance, which 
may happen or not,happen. Wef?s Symb. part 1. lib. 2. 
Jä. 156, And of conditions there are divers kinds, viz. 
conditions in deed and in law; conditions precedent, and 

Subjequent 3 conditions inherent, and collateral, &c: 


A 
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A condition in deed is that which is joined by exprefs 
words to a feoffment, leafe, or other grant; as if a man 
makes a leafe of lands to another, referving a rent to be 
paid at fuch a feaft, upon condition if the lefice fail in pay- 
ment, at the day, then it fhall be lawful for the leffor to 
enter, Condition in law is when a perfon grants another 
an office, as that of keeper of a park, fteward, bailiff, Sc. 
for term of life; here, though there be no condition ex- 
preffed in the grant, yet the law makes one, which is, if 
the grantee do not juftly execute all things belonging to 
the office, it fhall be lawful for the grantor to enter and 
difcharge him of his office. Lit. 1.3. c. 5. 

Thefe conditions are alfo called condition expreffed, and 
condition implied. Condition precedent is when a leafe or 
eitate is granted to one for life, upon condition that if the 
leffee pay to the leffor a certain fum at fuch a day, then 
he fhall have fee fimple; in this cafe the condition pre- 
cedes the efate in fee, and on performance thereof gains 
the fee-fimple. Condition /ub/equent is when a man grants 
to another his manor of Dale, &c. in fee, upon condition 
that the grantee fhall pay to him at fuch a day fuch a 
certain fum, or that his eftate fhall ceafe ; here the con- 
dition is {ubfequent, and following the eftate, and upon 
the performance thereof continues and preferves the fame; 
fo that a condition precedent doth get and gain the thing 
or eftate made upon condition by the performance of it; as 
a condition Jubfequent keeps and continues the eltate by the 
performance of the condition. 1 Inff. 201, 327. Terms 
de Ley. If oneagree with another to do fuch an aét, and 
for the doing thereof the other fhall pay fo much money; 
here the doing the att is a condition precedent to the pay- 
ment of the money, and the party ‘hall not be compelled 
to pay till the act is done: but where a day is appointed 
for the payment of money, which day happens before the 
thing contraéted for can be performed, there the money 
may be recovered before the thing is done; for here it 
appears that the party did not intend to make the per- 
formance of the thing a condition precedent. 3 Salk. 95. 

Inherent conditions are fuch as defcend to the heir. with 
the land granted, &c. And collateral condition is that 
which is annexed to any collateral att. Conditions are 
likewife afirmative, which confit of doing; negative, and 
confift of not doing: fome are further faid to be refridive, 
for not doing a thing ; and fome compulfory, as that the 
leffee fhall pay the rent, e. “Alfo fome conditions are 
Jingle, to do one thing only; fome copulative, to do divers 
things; ; and others disjunctive, where one thing of feveral 
is required to be done. Co. Lit. 201. 

Among thefe feveral kinds of conditions; mé cafes 
which mof frequently occur fall under the diftinétions of 
conditions precedent and jubjeguent. We ‘hall therefore 
fpeak of them more at large under the following divifions, 
wherein it is to be confidered, 


I. To what conditions may be annexed: what conditions 
are good, and by what words they may be created. 

Il. What fhall be a good performance of a condition, 
and in what manner the breach of it muft be taken ad- 
vantage of. 

HI. Of conditions precedent and fubfequent. 


I. To what conditions may be annexed: what are good; 
and by what words they may be created. 

Conditions may be to any eftate, whether in’ fee-fimple, 
fee-tail, for life or years: they run with the eftate, and 
bind in the hands of whomfoever they come. Lit. Rep. 
128. Buta condition may not be'made but on the part of 
the leffor, donor, &c. For no man may annex a condi- 
zion to an eftate, but he that doth create the eftate itfelf, 
Conditions are good to inlarge or limit eftates: ‘and there 
are four incidents, which conditions to create and increafe 
an eftate ought to have. 1. They fhould have a parti- 
cular eftate, as a foundation whereupon the increafe of 
the greater eftate fhall be built. 2. Such particular 
eltate fhall continue in the leffee or grantee, until the 
increafe happens. 3. It muft veft at the time the con- 
tingency happens, or it fhall never veft. 4, The parti- 
cular eftate and increafe muft take effe& by the fame deed, 
or by feveral deeds delivered at the fametime. 8 Rep. 75. 
Condition; to create eftates fhall be favourably conftrued ; but 
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conditions which tend to deftróy, or reftrain an eftate, are 
to be taken ftri¢tly. A feoffment upon condition, that the 
feoffee fhall not aliene, is void: but a condition in a feof- 
ment not to aliene for a particular time, or to a particular 
perfon, may be good. Hob. 13, 261. And if a condition 
is, that tenant in tail fhall not aliene in fee, Fc. or tenant 
for life or years not aliene during the term, thefe conditions 
are good: where the reverfion of an eftate is in the do- 
nor, he may reftrain an alienation by condition. 10 Rep. 
39. 1 Inf. 222. If one make a gift in rail, on condi- 
tion that the donee or his heirs fhall not aliene; this is good 
te fome intents, and void to others: for if he make a 
feoffment in fee, or any other eftate by which the rever- 
fion is difcontinued tortioufly, the donor may enter; but 
’tis otherwife if he fuffer a common TPONCHY 1 Inft. 

223. 

A liberty infeparable from an eftate cannot be re- 
ftrained ; and therefore a condition that a tenant in tail 
fhall not levy a fine, within the Stat. 4 H. 7. ¢. 24. or 
fuffer a recovery ; or not make a leafe, within the Stat. 
32 Hen. 8. c. 36. is void and repugnant. But if the 
condition reftrain levying a fine at Common law, it may 
be good. 2 Danv. Abr. 22. A gift in tail, or in fee, 
upon condition that a feme fhall not be endowed ; or 
baron be tenant by the curtefy, is repugnant and void, 
So is a condition in a leafe, ésc. that the leffee fhall not 
take the profits: and where a man grants a rent-charge 
out of land, provided it fhall not charge the lands. Co. 
Lit. 146. Conditions repugnant to the eftate, impofiible, 
&%c. are void: and if they go before the eftate, the elate 


and condition are void; if to follow it, the eftate is ab- 


folute, and the condition void. 1 Inf. 206. 9 Rep. 128. 
But if at the time of entering into a condition, a thing be 
pofible to be done, and become afterwards impoflible by 
the act of God, the eftate of a feoffee (created by Hyen) 
fhall not be avoideds 2 Mod. 204. 

A fofment in fee is made upon condition, that, the feof- 
fee thall within a year go to Rome, &c. ifthe feoffee dies 
before the year ended, yet the eftate of the feoffee is be- 
come abfolute ; for the eftate, once vefted by the livery, 
fhall not be divefted without default in the feoffee. Ibid. 
Where a condition is of two parts, one poffible, and the 
other not fo, it is a good: condition for performing that „part 
which is pofiible.. Cro. Eliz. 780. Though if aconditi 
is of two parts disjunétive, and one part becomes impof- 
fible, by the aét of God, the perfon bound is not obliged 
to perform the other. 1 Rel, 446: 1.45. 2Mod. 202, De 
If a condition be in the copulative, and is not poffible to 
be performed, *tis faid it may be taken in the disjunctive. 
1 Dany. Abr. 73. Where an eftate is to be wholly 
created upon a condition impofiible to be performed, there 
the eftate fhall never come in efè. 1 Leon. ce 311. A 
woman makes a feoffment to a man that is married, upon 
condition that he fhall marry her; this condition i ds not 
impoflible, for the man’s wife may die, and then he may 
marry-her. 2 Danv. 25. A reverfion may be granted 
in tail upon condition, that if the grantee pays fo mu 
he fhall have the fee. 8 Rep. 73. But if a man grants 

lands, &%c. for: years, upon condition that if the leflee 
pay zos. within one year, that he fhall have it for life: 
and that if he after the year pay 20s. he fhall have the 
fee ; though both fums are paid, he fhall have but an 
eftate for life; the eftate for life, at the time of the 
grant, heing only in contingency, and a poffibility cannot 


increafe upon a poffibility, nor can the fee increale upon 


the eftate for years. 8 Rep. 7 

| If a leafe be made to him Sky condition to have fee, 
and one dies, the furvivor may perform the condition, and 
have the fee; but if they make partition, the Fourie 4 
is deftroyed. 8 Rep. 75, 76. If a feoffce grant the rẹ- 
verfion of part of the land, on a leafe for years, on 


the condition remains, for he cannot difcharge the eftate 
of the condition. 
feoffment upon condition, and after levies a fine to, 
{tranger, the condition is gone. did. 120. 


if it be to reinfeoff the feoffor, and he grant the land — 


to another perfon, upon condition to perform the con- +a 


1 dition, — 


Oe 
which a rent upon condition is referved, all the condition a 
is confounded and gone ; though. if a leffee affign part, zA 


2 Danv. Abr. 119. A man makes a 
If a feoffee, 


upon condition to infeoff another, infeoff a ftranger; or 
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dition, the condition is broken, becaufe the feoffee hath 
difabled himfelf to do it: fo where fuch feoffee, upon 
condition to reinfeoff, fc. takes a wife, that the land is 
fubjec& to the dower of the wife; and fo if the land is 
recovered, and execution fued`out by another, the condi- 
tion is broken. Co. Lit. 221. 1 Danv. 79: 

' Mone diffeife the feoffee, or any other who hath land 
by juft title, and thereof infeoff a ftranger on condition, 
and the land is lawfully recovered from him that hath the 
title; by this the condition is deftroyed: and if a diffeifor 

| _ make a feoffment in fee upon condition; and after the 

- diffeifee doth enter upon the feoffee, this doth extinguifh 

the condition. Perk. Je. 821. If the feoffee makes a 

~ feoffment of all or part of the land to the feoffor, before 

the condition is broken; the condition is gone for ever : 

and if he make a leafe for life or years.only, then the 

condition will be fufpended for that time. Co. Lit. 218. 

But ’tis otherwife where the feoffment, or leafe for life or 

years, are made to any other but the feoffor. Ibid. 

Where the condition of a feoffment is, that if the feoffor 

or his heir pay a certain fum of money to the feoffee fuch 

a day, and before that day the feoffor dieth without heir: 

or if the feoffment be made by a woman on condition to 

pay her 107. or that the feoffee infeoff her by a certain 

day, and they intermarry before the day, and the mar- 

` riage doth continue till after it; in thefe cafes the condi- 
tion is gone. Perk. fea. 763, 764. 

_ A condition that would take away the whole effect of a 

grant, is void; and fo it is if it be contrary to the ex- 

prefs words of it. Conditions againft law are void ; but 

what may be prohibited by law may be prohibited by 

_ deed. 1 Inf. 220, 206, He that taketh an eftate in re- 

_ mainder, is bound by condition in a deed, though he 

doth not feal it. 


© ` As to the proper words to create a condition. 

_ The word. fei not, always make a condition ; but 
‘Vfometimes it Makes a limitation, as where a leafe is made 

for years, if 4. B. lives fo long. „And this is contrary to 

j a condition, for a ftranger may take advantage of an eltate 
determined thereby, &c. Co. Lit. 236. Dyer 300.: Sub 
conditione is the moft proper word to make a condition: pro- 
wifo is as good a word, when not dependant upon another 
fentence ; but in fome cafes, the word provifo may make 





a covenant, 2 Danu. 1, 2.; And neither the word pro- 
vifo, nor any other, makes a condition, unlefs it is re- 
 firigive. Plowd. 34. 1 Nelf. 466. 
= Regularly the word (gro) does not import a condition, 
_ tho” it has the force of a condition when the thing granted 
| is executory, and the confideratinn of the grant is a jervice, 
" or Jome. Juch thing, for which there, is no remedy; but the 
~ Jopping the thing granted, asin the cafe. of an annuity 
a ale pro confilio, or for executing the office of a 
ays ward of a court, or the fervice of.a captain or keeper 
WRIA a a fort, here the failure of giving couniel, or perform- 
_ Ing the fervice, is a kind of eviction of that which is to 
be done for the annuity, the grantor havihg no means 
; either to exaét the counfel, or recompence for it, but by 
ay fopping the annuity ; and in thefe cafes the condition is 
hot precedent, and therefore the performance thereof need 
K i not be averred when. the annuity is demanded. Per Ho- 


Couper v. Andrews. Sed qu. as to thè nature: 
-E Caes vs at á L aie 
by 





ney “Of the condition, and the neceffity of an averment. 
= = As the intent of the teftator chiefly governs. in wills, 
TRSA fuch conftrućtion is always made of the words, as will beft 
| fupport his intent, and therefore thefe words ad faciendum, 
ciendo ea intentione, ad effedum, ec. in a will create a 
= Condition.: Co, Lit. 204. a. See Devife, Wille 
_ | Agrant to one, to. the intent he fhall do fo and fo, 





. + 48 no condition, but a truft and confidence, . Dyer 138. 
ie S me words in a leafe donot make a condition but a 
pea eee en iaxEh. which the leffor may, bring his aétion. 
| ATeafe being the deed of leffor and lefice, every word is 
ge iy fpoken by both; and a-condition may be therein, though 


it founds in covenant. 1 Nel/: 464. A covenant not to 
grant, fell, &c. may be,a condition; and coyenant that 
: of | Paying the rent, the leffee fhall enjoy the land, is con- 












= ÑO Condition, but be only å qualification, or explication of 


bart Ch. J.: “Hob. 41. Mich. 10 Fac. in the cafe of 
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ee 
ditional, 2 Danv. 2, 6.. Where words are indefinite; 
and proper to defeat an eftate, they thall be taken to 


have the force of a condition. Palm., 503: 


Il. With regard to the performance of conditions: 

A condition may be well performed, when it is done as 
near to the intent as may be: for if the condition of afeoff: 
ment be that the feoffee fhall make an eftate back to the 
feoffor and his wife, and the heirs of their two bodies, re 
mainder to the right heirs of the feoffor; in this cafe, 
if the feoffor die before, the eftate fhall be made to the 
wife without impeachment of wafte, the remainder to the 
heirs of the body of the hufband begotten on the wife, 
Je. Co. Lit. 219. 8 Rep. 69. If a condition be pet- 
formed in /ub/tance and efed, it is good although itdif- 
fers in words ; as where it is to deliver letters patent, and 
the party bound having loft them, delivers an exemplifi- 
cation, &c. 2 Danv. 40. Though payment of the mo- 
ney before the day, is payment at the day, in perform- 
ance of a condition; yet a feoffor, &c. cannot re-enter, 
and reveft his old eftate by force of the condition, till 
the day whereon the condition gives him power to, re- 
enter, Ibid. 121. If a man feifed of land in right of 
his wife, make a feoffment in fee on condition, and 
dies; if the heir of the feoffor enters for the condi- 
tion broken, and defeats the feoffment, his eftate vanifhes, 
and prefently it is vefted in the wife. Co. Lit. 202: 
And if a perfon feifed of land, as heir on the part of his 
mother, makes a feoffment on condition and dieth ; tho’ 
the heir on the part of the father, who is heir at Com- 
mon law, may enter for the condition broken, the heir 
of the part of the mother shall enter upon him, and enjoy 
the land. Jbid. 12. E 

Where there is a condition in a feofment or leafe, that 
if no diftrefs can be found, the feoffor, & c: fhall re-enter 5 
if the place is not open to the diftrefs, as if there be 
only a cupboard in the houfe, which is locked, &c. it 
is ‘all one as if there was no Uiftrefs there, and the 
feoffor, &¢. may enter. 2 Danu.. 46. When a rent is 
to be paid upon condition at a certain day, the leffor can- 
not enter for the condition broken, before demand of, the 
rent. bid. 98. And the leffor ought to demand the rent 
at the day, or the condition fhall not be broken by the non- 
payment of the rent. A re-entry may be given on a feoft- 
ment, ĉc. though none be referved: if one make a leafe 
for life or feoffment upon condition, that if the feoffee or 
leffee does fuch an att, the eftate fhall be void: now 
although the eftate cannot be void before entry, this is a 
good condition, and fhall give an entry to the leffor, &c. 
by implication. 1 Rol. Abr. 408.. A leafe for life on 
condition, being a freehold, cannot ceafe without entry ; 
but if it be a leafe for years, the leafe is void ¿p/o facies 
on breach of the condition, without any entry. 1 Inf. 
214. ‘Ifa leafe for years is, that on breach of the condi- 
tion, the term fhall ceafe, the term is ended without 
entry; but where the words are; that the leafe fhall be 
void, it is otherwife. Cro. Car. 511. 3 Rep. 64. Re= 
gularly, where one will take advantage of a condition, if 
he may enter, he muft.do it; and if he cannot enter, he 
muft-make a claim. Co. Lit. 218. 

No one can referve the power or benefit of re-entry, 
on breach of a condition, to any other but him/elf, his 
heirs, executors, (7c. parties and privies, in right and 
reprefentation: privies in law, grantees of reverfions, &c. 
are to have no advantage by it. But by the the Svar. 32 
H. 8.. ¢. 28, Grantees of reyerfions may take advantage 
againit leflees, €c; by action., 1 Inf. 214, 215. Plowds 
175. . Where one doth enter for a condition broken, it ge- 
nerally makes the eftate void ad initio, and the party comes 
in of his-firft eftate ; and he fhall have the land in the 
fame manner it was when he departed with it; and his pof- 
feffion at the time of making the condition: therefore he 
fhall avoid all fubfequent charges on the lands. 4 Rep, 
120. .Plowd.186. Co. Lit. 233» . If one enters on acon- 
dition performed, he fhall avoid all incumbrances upon the 
land after the condition made: and a condition when bro- 
ken, or performed, &c. will defeat the whele eftate. So 
that if there be a leafe for life, remainder in fee, on con- 
dition that the leffee for life fhall pay 20/. to the leflor ; 


if He pay not this money, the eftate ih remainder will ke 


Hhh avoided 
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avoided alfo. Dyer 127. 8 Rep. go. But this may be 
otherwife by fpecial limitation to an ufe : and if tenant 
for life, and he in remainder join in a feofment on condi- 
tion, that if, &«. then the tenant for life fhall re-enter, 
this may be good without defeating the whole eftate ; tho’ 
regularly a condition may not avoid part of an eftate, and 
leave another part entire, nor can the eftate be void as to 
fome perfons, and good as to ethers. 8 Rep. 190. 1 
Inf: 214. 

Leffee for life makes a feoffment on condition, and en- 
ters for the condition broken; by this he fhall be reftored 
to his eftate for life, and reduce the reverfion to the leffor; 
and the rent due to the leffor fhall be revived: but in this 
cafe the leffee will not be in the fame courfe as he was 
before, for his eftate is fubjeé& to a forfeiture, though he 
be tenant for life till. Roll. 474. Shep. Abr. 405. 

Tenants by the curtefy, tenant in tail after poffibility 
of iffue extinét, tenant in dower, for life, or years, €c. 
hold their eftates fubje& to a condition in law, not to 
grant a greater eftate than they have, nor to commit 
wafte, &c. -1 Infl. 233. And eftates made by deed to 
infants, and feme coverts, upon condition, fhall bind 
them, becaufe the charge is on the land. 2 Danv. 30. 
A releafe of all a man’s right may be upon condi- 
tion ; a leffee may furrender upon condition ; a contra& 
may be upon condition, &c. Buta parfon cannot refign 
upon condition, any more than be admitted upon condi- 
tion: and a condition cannot be releafed on condition. 
9 Rep. 85. 

No perfon fhall defeat any eftate of freehold upon con- 
dition without fhewing the deed wherein the condition is 
contained : but of chattels real or perfonal, &c. a man 
may plead that fuch grants or leafes were made upon 
condition without fhewing the deeds; and in the cafe of 
a condition to avoid a freehold, though it may not be 
pleaded without the deed, it may be given in evidence 
toa jury, and they may find the matter at large. Lit. 
374. 5 Rep. 40. A condition may be apportioned by 
act of law, or of the lefflee. 4 Rep. 120. But a man 
cannot by his own att divide, or apportion a condition, 
which goes to the deftruétion of an eftate. 1 Nel. Abr. 
474. A condition in a wil is a thing odious in law, 
which fhall not be created without fufficient words. 2 
Leon. 40. A devife to the heir at law, provided he pay 
to 4. B. zo/. is avoid condition, becaufe there is no 
perfon to take advantage of the non-performance. 1 
Lutw. 797. Yet conditional devifes, as well of lands as 
of goods, are allowed by our law, and not being per- 
formed, the heir or executors fhall take advantage of 
them. 1 Nel/. 467. 

Where there are negative and affirmative conditions, 
the pleader muft fhew, not only that he has not broke 
the negative ones, but alfo that he has performed the af- 
firmative ones. {Fletcher v. Richardfon, Rep. Temp. Hardaw. 
per Annaly, 322. 


HI. With refpe@ to the diftin@ion between conditions pre- 

cedent and fubfequent. 

It is to be obferved, that conditions precedent are fuch as 
muft be punétually performed before the eftate can veft ; 
but on a condition /ub/eguent, the eftate is immediately 
executed ; yet the continuance of fuch eftate dependeth 
on the breach or performance of the condition. Co. Lit. 
218. £g. Abr. 108. AsifI grant, that if 4. will go to 
fuch a place, about my bufinefs, that he fhall have fuch 
an eftate, or that he fhall have 10/. €c. this is a con- 
dition precedent. 1 Rol. Abr. 414. So if I retain a man 
for 40s. to go with me to Rome, this is a condition pre- 
cedent, for the duty commences by going to Rome. 1 
Rol. Abr. 914. So if a man, by will, devifes certain 
legacies, and then devifes all the refidue of his eftate to 
his executor, after debts, legacies, &c. paid and dif- 
charged, this is a condition precedent; fo that the execu- 
tor cannot have the refidue of the eftate before the debts 
and legacies are difcharged. 1 Rol. Abr. 415. 1 Jones 
327- Cro. Car. 335: 

But if a man devifes a term to 4. and that if his wife 
fuffers the devifee to enjoy it for three years, that fhe fhal] 
have all his goods as executrix; butif fhe difturbs 4. then 
he makes B. executor, and dies, his wife is executrix pre- 
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| fently ; for though in grants the eftate fhall not vef till 


the condition precedent is performed, yet it is otherwife 
in a will, which muft be guided by the intent of the par- 
ties ; and this fhall not be conftrued as a condition prece- 
dent, but only as a condition to abridge the power of be- 
ing executrix, if fhe perform it not. Cro. Eliz. 219. 
Where the one promife is the confideration of the otber, 
and where the performance and not the promife is, mu 
be gathered from the words and nature of the agreement, and 
depends intirely thereupon; for, if there was 2 poftive 
promife that one fhould releafe his equity of redemp- 
tion, and on the other fide that the other would pay7h 
then the one might bring his a€tion without any averment 
of performance ; but where the agreement is, that the ~ 
plaintiff fhould releafe his equity of redemption, in confi- 
deration whereof the defendant was to pay him 7/. fo 
that the relea/e is the confideration, and therefore being exe- 
cutory, it is a condition precedent, which muft be averred, 
12 Mod. 455, 460. Pafch. 13 Will. 3. by Holt Ch. Jot 
ftice, in delivering the opinion of the court in the cafe of. E; 
Thorp v. Thorp. i le 
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If there be a day fet for the payment of money, or 
the thing which one promifes, agrees, or covenants to dẹ 
Jor another thing, and that day happens to incur before the 
time, the thing for which the promife, agreement orcos 
veñant is made, is to be performed by the tenor of the agrees 
ment, there, tho’ the words be, that the party hall pay the 
money, or do the thing for fech a thing, or in confide 
ration of fuch a thing; after the day is paft the other — 
fhall have aétion for the money, or other thing, tho’ the 
thing for which the promife, agreement, or covenant 
was ciate be not performed ; eine would be repugnant — 
there to make it a condition precedent; and therefore 


they are in that cafe left to mutual remedies, on which, — 


by the exprefs words of the agreement, they have dee — 
pended. Per Holt Ch. Juftice. . 12 Mod. 461. Pafch.13 
W. 3. in the cafe of Thorp v. Thorp. <) 
M. agrees to give A. fo much for the-ufe of a coach and 
horfes for a year, and A. agreed further with M. te keep 
the coach in repair; it was averred the coach and horí 
were delivered to M. but nothing of the repair; and Hot — 
Ch. Juftice held upon this evidence, that repairing was 
not a condition precedent, and therefore need not be 
averred. Per Holt Ch. Juftice at Guildhall, and judg- 
ment pro guerente. 12 Mod. 503. Pafch. 13 Will. Fe 
Athizfon v. Morrice. ae 
But if the agreement had been that 4. had agreed te 
give M. a coach and herfes for a year, and to repair the — 
coach, and that for that M. promifed fo much mones, then ~ 
the repairing had been a condition precedent neceflary to 
be averred. Per Holt Ch. Juftice. 12 Mod. 503. Pafch. 
13 7, 3..im S.C. Pg eee 
Condition that 4. hall do, and for the doing B. foall 
pay, is a condition precedent, but time fixed for pa ibo 
verify.the condition ; per Holt Ch. Juftice. 1 Salk. 171. 
Pafch. 13 Will. 3. B. R. Thorp v. Thorp. a 
Where an award confits of divers things, and one of 
them is void, and it be exprefly faid, that upon perform- 
ance of that void thing, the other party /ball do {uch a thing, 
there the doing of the void thing is a condition pre, 
and muft be averred before a&tion againit the other for not 
doing his part; ut where there be feveral things in an 
award, and fome are good, and others not; and it is far- 
ther faid, that upon performance premifforum the other fhalt 
releafe for the purpofe, there it fufices to make averment 
of performance of what is avel] awarded without mores per 
Powell Juitice.” 12 Mod. 588. Mich. 13 W. 3. in G- 
Lee v. Elkins. z 
If 4. makes a leafe for five years to B. upon condi , 
that if B. pays him 10/. within two years, that then he 
fhall have.a fee-fimple in tke lands, and make livery, a d 
feifin to B. this paffes the freehold immediately, and B. 
has a fee conditional; becaufe if the freehold was not te ee 
vef in B. till the condition performed, it would be difi- 
cult to determine in whom the frechold lay ; for co aed 
tions may be inferted in fuch deeds as are perfeéted > 
vately, which might prove greatly prejudicial to ftrangers 
Lit. fe&. 350.* Co. Lit. 216, 217. ee 
But in cafe of a leafe for life, with fuch a condi- 
tion, the freehold peffes not before the condition per 
formed; 
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the offence, and the indi&tment to be true, or pleads Nor 


formed, becaufe the livery may prefently work upon the 
freehold. But if a man grants an advowfon, &c. (which 


lie in grant) for years, upon fuch condition, the grantee 
fhall have no fee till the condition performed. Co. Lit. 


ry 

If A. leafes to B. for years, upon condition, that if B. 
pays money to 4. or his heirs, at a day, that B. fhall have 
the fee, and before the day Æ. is attainted of treafon and 
executed; now though the condition became impoffible by 
the aét and offence of 4. yet B. fhall not have a fee, be- 
caufe a precedent condition to increafe an eftate muit be 
performed ; and if it becomes impoflible, no eftate fhall 
rife. Coe. Lit. 210. Alfo-in equity, with refpect to con- 
ditions precedent and fubfequent, the prevailing diftinc- 
tion feems to be, to relieve againft the breach or non- 
performance, whether the condition be precedent or /ub/e- 
quent, where a compenfation can be made. 1 Vern. 79, 
167. Asif 4. conveys lands to B. &c. and their heirs, 
upon truft, that if C, the fon of 4. within fix months 
after the death of 4. fhould fecure to truftees 500/. for 
the younger children of C. then after fuch fecurity given, 
to convey to C. and his heirs, and until the time for 
giving fuch fecurity, in truft for the eldeft fon of C. and 
in default of fuch fecurity, to convey to fuch eldeft fon 
and his heirs, if C. dies before any fuch fecurity given, 
yet this condition, though precedent, being only in nature 
of a penalty, the intent of the trut fhall be regarded, 
which was to fecure 500/. for the younger children. , 1 
Chan. Ca. 89. 

If a feme covert, having power by will to devife 
lands, devifes them to her executors, to pay 500/. out 
of them to her fon; provided, that if the father gives 
‘not a fufficient releafe of certain goods to her executors, 
that then the devife of the 500/. fhould be void, and go 
to the executors, and after her death qa releafe is tendered 
to the father, and he refufes, yet upon making the re- 
leafe after, the money fhall be paid to the fon; for it 
was faid to be the itanding rule of the court, that a 
forfeiture fhould not bind, where a thing may be done after, 
or a compenfation made for it ; as where the condition is 
to pay money, &c. and though it is generally binding, 
where there is a devife over, yet here, it being to go to 
the executors, it is no more than the law implies. 2 
Vent. 352. See more concerning conditions under title 
Bond, and Black. Com. 2 V. 152, 154, 155. And fee 
Com. Dig. 2V. tit. Condition, (p. 318, (c.) per tot. 

Conduits, for water in London, fhall be made and re- 
paired, and the Lord Mayor and Aldermen may inquire 
into defaults therein, &c. by the Stat. 35 H. 8. c. 10. 

Cone and Hep. A woman at the age of fourteen or 
fifteen years might take the charge of her houfe, and 
Teceive cone and key: cone or colne in the Sax. fignifying 
computus, fo that fhe was then held to be of competent 
years, when fhe was able to keep the accounts and keys of 
the houfe.—Femina in tali etate poteft difponere domui fue 
tS babere cone & key. Brad. lib. 2. cap. 37. And 
there is fomething to the fame purpofe in Glanv. /i6.7. ¢.9. 

@onep-burrotes, Places where conies or rabbits breed 
and haunt, ĉc. Commoners cannot lawfully dig up 
coney-burrows in the common. Cope v. Marjball & al. 
Wilf. par. 2. fo. 51. 

wonfederacp, (confeederatio) Is when twoor more com- 
bine together to do any damage or injury to another, or 
to do any unlawful aét. And falfe confederacy between 
divers perfons hall be punifhed, though nothing be putin 
execution : but this confederacy punifhable by law before it 
is executed, ought to have thefe incidents; fr, it muft be 


~ declared by fome matter of profecution, as by making of 


bonds, or promifes the one to the other ; /econdly, it fhould 
be malicious, as for unjuft revenge; thirdly, it ought to be 
falfe againft an innocent; and /a/ly, itis to be out of court 
voluntarily. Terms de Ley. Where a writ of confpiracy 
doth not lie, the confederacy is punifhable: and inquiry 
thall be made of con/pirators and confederators, who bind 
themfelves together, e. 

Coufeflion, (confefie) Is where a prifoner is indicted 
of treafon or felony, and brought to the bar to be arraign- 
ed; and his indictment being read to him, the court de- 
mands what he can fay thereto; then either he confeffes 


guilty, &e. 
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Confeffion may be made in two kinds, and to 
two feveral ends: the one is, that the criminal may confeis 


the offence whereof he is indi&ted openly in the court, be- 


fore the judge, and fubmit himfelf to the cenfure and 


judgment of the law; which confeflion is the mof certain 


anfwer, and beft fatisfaction that may be given to the 


judge to condemn the offender ; fo that it proceeds freely 
of his own accord, without any threats or extremity ufed ; 


for if the confeffion arife from any of thefe caufes, it 
ought not to be recorded: as a woman indiéted for the 
felonious taking of a thing from another, being thereof 
arraigned, conteffed the felony, and faid that fhe did it 
by commandment of her hufband; the judges in pity 
would not record her confeffion, but caufed her to plead 
Not guilty to the felony ; whereupon the jury found that 
fhe did the fact by compulfion of her hufband, againit her 
will, for which caufe fhe was difcharged. 27. 4f: pl. 
50. The other kind of confeffion is, when the prifoner 
confeffes the indi€étment to be true, and that he hath com- 
mitted the offence whereof he is indicted, and then be- 
comes an approver, or accufer of others, who are guilty 
of the fame offence whereof he is indicted; or other 
offences with him; and then prays the judge to have a 
coroner affigned him, to whom he may make relation of 
thofe offences, and the full circumftances thereof. There 
is alfo a third fort of confeffion, formerly made by an of- 
fender in felony, notin court before the judge, as the other 
two are, but before a coroner in a church, or other privi- 
leged place, upon which the offender, by the ancient law 
of the land, was to abjure the realm. 3 IJn/. 129. 

Confeffion is likewife in civil cafes, where the de- 
fendant confeffes the plaintiff’s action to he good: by 
which confeffion there may be a mitigation of a fine 
againft the penalty of a ftatute ; though not after verdict. 
Finch 387. 2 Keb. 408. And there is a confeffion in- 
directly implied, as-well as directly expreffed in criminal 
cafes ; as if the defendant, in a cafe not capital, doth not 
dire&tly own himfelf guilty of the crime, but by fub- 
mitting to a fine owns his guilt; whereupon the judge 
may accept of his fubmiffion to the King’s mercy. > Lamb. 
lib. 4. c. 9. By this indirect confeffion, the defendant 
fhall not be barred to plead Not guilty to an action, &c. 
for the fame fact: the entry of it is, that the defendant 
pofuit fe in gratiam regis, Sc. And of the direct confef- 
lion, guod cognovit indi@amentum, Fc. And this laft con- 
feffion carries with it fo ftrong a prefumption of guilt, that 
being entered on record, on indictmeut of trefpafs, it 
eftops the defendant to plead Not guilty to an action 
brought afterwards againft him for the fame matter: but 
fuch entry of a confeffion of an indictment of a capital 
crime, ’tis faid, will not eftop a defendant to plead Not 
guilty to an appeal, it being in cafe of life. And where 
a perfon upon his arraignment actually confeffes himfelf 
guilty, or unadvifedly difclofes the fpecial manner of the 
fact, fuppofing that it doth not amount to felony, where 
it doth; the judges upon probable circumftances, that 
fuch confeffion may proceed from fear, weaknefs, or ig- 
norance, may refufe fuch a confeflion, and fuffer the party 
to plead. 2 Hawk. 333. 

A confeffion may be received, and the plea of Not 
guilty be withdrawn, though recorded. Kel. 11. The 
confeffion of the defendant, whether taken upon an ex- 
amination before juftices of peace, in purfuance of the 
Late Se. cotges O12 (SP. Oe cr 10.- upon 
a bailment, or commitment for felony; or taken by the 
Common law, upon an examination before a fecretary of 
ftate, or other magiftrate, for treafon or other crimes, is 
allowed to be given in evidence againit the party confef- 
fing; but not againft others. Alfo two witnefles of a 
confeffion of high treafon, upon an examination before a 
jultice of peace, were fufficient to convict the perfon fo 
confeffing, within the meaning of 1 Ed. 6. cap. 12. and 
5 & 6 Ed. 6. cap. 11. which required two witneffes in 
high treafon; unlefs the offender fhould willingly confefs, 
&c. But the7 W.3. cap. 3. requires two witnefles, ex- 
cept’ the- party fhall willingly without violence confefs, 
sc. in open court. 2 Hawk. P.C. 429. | 

It has been held, that where-ever a man’s confeffion js 
made ufe of againft him, it muft all be taken together, 
and not-by parcels. Jéid. And no confeffion fhall, be- 

fore 
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fore final judgment deprive the defendant of the privilege 
of taking exceptions in arreft of judgment, to faults ap- 
parent.in the record, Jéid. 333. -A demurrer amounts 
to a confefion of the indictment as laid, fo far, that if 
the indigtment be good, judgment and execution fhall go 
again{t the prifoner.. Bro, 86. 8. P, C. 150. He P.:C. 
246. And in criminal cafes, not capital, if the defend- 
ant demur to an indiétment, éc. whether in abatement, 
or otherwife, the court will not give judgment againit 
him to anfwer. over, but final judgment. 2 Hawk. 334, 
Where a prifoner confefles the fat, the court has nothing 
more to do than to proceed to judgment againit him. 
And, confeffusin judicio pro judicato habetur. 11 Rep. 30. 
4 Int. 66. 

Lonkeilor, (Lat: confefor, confeffionarius) Hath relation 
to private confeflion of fins, in order to abfolution: and 
the priet, who received the auricular confeflion, had the 
title of confeffor ; though improperly, for he is rather 
the confeflee, being the perfon to whom the confeffion is 
made, ‘This receiving the confeffion of a penitent, was 
in old Englifp to fhreve or fhrive ; whence comes the word 
befhrieved, or looking like a confefled or thrieved per- 
fon, on whom was impofed fome uneafy penance. The 
moft folemn time of confefling was the day before Lent, 
which from thence is ftill called Shrove-Tue/day. Cowel. 

Confirmation, (confrmatio, from the verb confirmare, 
quod eff firmum facere) Is a conveyance of an citate, or 
right ia efé, from one man to another, whereby a void- 
able eftate is made fure and unavoidable ; or a particular 
eftate is increafed, or a pofieffion made perfect. And ’tis 
a ftrenthening of an eftate formerly made, which is void- 
able, though not prefently void: as for example; a bi- 
fhop granteth his chancellorfhip by patent, for term of 
the patentee’s life; this is no void grant, but voidable 
by the bithop’s death, except it be ftrengthened by the 
confirmation of the dean and chapter. Confirmation, aut 
ef perficiens, crefcens, aut diminuens: Perficiens, as if 
feoffee upon condition make a feoffment, and the feoffor 
confirm the eltate of the fecond feoffee: Cre/cens, that 
doth always enlarge the eftate of a’tenant;. as tenant for 
years, to hold for life, &c. Diminuens, as when the lord 
of whom the land is holden, confirms the eftate of his 
tenant, to hola by a lefs rent... g Rep..142. 

The lord may. diminifh the fervices of his tenant by 
confirmation; but not referve new fervices, fo long as 
the former eftate in the tenancy continues; and therefore 
if he confirm to the tenant, to yield him a hawk; Gc. 
yearly, it is void. Lit. Se. 539. 1 Co. Inf. 296. 
Leafes for years may be confirmed for part of the term, 
or part of the land, &c.. But it is otherwife of an eftate 
of freehold, which being entire, cannot be confirmed for 
part of the eftate. 5 Rep. 81s There may be a con- 
firmation implied by law, as well as exprefs by deed ; 
where the law by conftru¢tion makes a confirmation of a 
grant made to another purpofe: and a confirmation may 
enlarge an eftate, from an eftate held at will to term of 
years, or a greater eftate ; from an eftate for years to an 
eftate for life; from an eftate for life, to an eftate in tail, 
or in fee; and from an eftate in tail to an eftate in ram 
fimple. 1-Jnf. 305. g Rep. 142. Dyer 263. Bat if 
the confirmation be made to leffee for life or years, of 
his term or eftate, and not of the land, this doth not in- 

-~ creale the eftate, though if the leffor confirm the land, to 
have and to hold the land to the leffee and his heirs, this 
will inlarge the eflate, and fo of the ret. Co. Litt. 299. 
Plowd. 40. 

In every good confirmation, there muft be a spaecedit 
rightful or wrongful eftate in him to whom made, or he 
muft have the poifeffion of the thing as a foundation for 
the confirmation to work upon ; the. confirmor muft have 


fuch an eftate and property in the land, that he may be” 


thereby enabled to confirm the eftate of the confirmee ; 
the precedent eftate muft continue till the confirmation 
come, fo that the eftate to be increafed comes into it; 
and it is required that both thefe eftates be lawful. (Cy. 
Litt. 296. 1 Rep. 146. Dyer:109: i 5 Rep.15. fone 
have common of pa{ture in another’s land, and he con- 
firms the eftate of the tenant of the land, nothing paffes 
of the common, but it remains as it was before :. “fo if a 
man have‘a rent out of the land,:and he doth confirm ‘the 


nion, and for the whole fee-fimple. 


diftrains for the faid rent, this aét-hail be a cond 
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eftate which the‘ tenant hath in the tend, the rent bate 4 
maineth: Litt. Sed. 537. 

Tenant for life makes a leafe for years tol man, aay ; 
after leafes the land to another perfon for years; and he 
in reverfion confirms the lait leafe, and after that the ~ 
firft leafe, this is not good: the fecond leffce hath an int ; 

x 





teret before by the confirmation of him in reverfion. But — 
in a like cafe, confirmation of the firft leafe, after the 
fecond was confirmed, was held good: for the leafe takes — 
no intereft by the confirmation, but only to make it 
durable and effe@tual. Moor, c. 180: 1 Inf. 296. Plowd — 
10. Ifa diffeifee confirm the land to the diffeifor but for — 
one hour, one week, a year, or for life, @c. it isa good 
confirmation of the eftate for ever : and if he confirms the ~ 
eftate of the diffeifor without any word of heirs, he hath — 
a fee-fimple; and if a diffeifor make a gift in tail, and 
the diffeifee doth confirm the eftate of the donee, ithal 
enure to the whole eftate: alfo if the diffeifor poe H 
and B. and the heirs of B. and the diffeifee confirms : 
eftate of B. for his life ; this fhall extend to his eines 
Co. Litt. 291; paja. y si 
299. But where the eftate is divided, it is otherwife; as 
if there be an eftate for life, the remainder over, there — 
the confirmation may be of either of the eftates: andif 
the lefee of a diffeifor of a leafe for. 20 years; make a L; 
leafe for 10 years; the difleifee may confirm to 
them, and not to the other. 1 Cro. 472. 5 Rep. 8 
If a diffeifor or any other make a leafe for years to 
at a day to come, a confirmation to the lefie before 
leafe begins will not be good; for there is no chate 
him. Co. Litt. 296. Hr aly 
The tenant in tail of land hath a reverfion in. fee 
pectant; in this cafe, the confirmation of the eftate : 
will not extend to the reverfion. And if my diff 
make a leafe for life, the remainder in fee, and I co 
the eftate of the tenant for life; this fhall not con 
the eftate of him in remainder: but if I confirm’: 
mainder eftate, without any confirmation to tenan 
life, it fhall enure to him alfo. Go. Litt. 297, 29 
lands are given to two men, and the heirs of their 
bodies begotten, and the donor confirms their efta 
the lands, to have and to hold to them two’ and 
heirs ; this fhall be conftrued a joint eftate for their. 
and after they fhall have’ feveral inheritances. 
299. ‘Tenant in tail, or for life of land, lets 
years, if after he makes a confirmation of the land to: 
leffee for years, to hold to him and _ his heirs for: 
the leffee hath only an eftate for the life of the ten 
tail, Sc. and therein his leafe for years i $ exting. 
Sea. 606. wü 
A freehold for life, and term for years, itis fida 
not ftand-together of the fame land, in the fame p 
1 Nel/: Abr. 480. If a feme lefice for years marrit 
the leffor confirms the eftate of hufband and wife, 
for their lives, by fuch a confirmation the term will b 
drowned ; and the hufband and wife are ijointenants 
their lives. Co. Litt, 300. But if the feme were 
for life, then by the confirmation to hufband and 1 
for their lives, the hufband holdeth only in -_ 
wife for her life; but mhall take a remainder or his Ii 
Ibid. 299. Confirmation to leffee for life; and a ft 
to hold for ‘their lives, is void, for there is no pri 
but ’tis otherwife, if for years. 2Danv. Abr. 141 
tenant, for life grant a rent-charge, | (Fc. to one and 
heirs, ‘he in reverfion is to confirm it, otherwife. 
only for the life of tenant for life. Lit. 529. l 
for life, arid remainder-man in; fee, join in a kafe, 1 th 
fhall be taken’ to. be the leafe of ‘tenant for life} 
his life, and:confirmation of him in remainder: 
after the death of tenant for life, it is the leafe of him 
remainder, and saith 5 of tenant for. life. 6. 
15. 1 Nel. Abr. 4 eee: 
If leffee for ith pee impeachment for walte, 
cepts a confirmation of his eftate for life ;° by this he 
loit the privilege annexed to his eftate for years.“ 
76. Acceptance’ of rent in fome ‘cafes makes a 
firmation of a leafe: and if aman leafes for life, 
ing rent upon a ‘condition of re-entry; if after the ų 
dition is broken, by non-payment of the rent, the lei 


wS 
ti 
ne 






































k 


I “ah 


Ci. © N 


of the leafe, fo as he cannot enter. 2 Daru. 128, 129. 
What a perfon may defeat by his entry, he may make 
good by his confirmation. Co. Litt. 300. But none can 
confirm, unlefs he hath a right at the time of the grant; 


. he that hath but a right in reverfion cannot enlarge the 


eftate of a leflee. 2 Danv. 140,141. And where a per- 

fon hath but interefé termini, he hath no eftate in him, 

upon which a confirmation may enure. Co. Litt. 290. 
As confirmation is to bind the right of him who makes 


not confifcate. So if an appeal of robbery be brought, and 
the plaintiff leaves out fome of his goods, he fhall not 
be received to enlarge his appeal; and forafmuch as there 
is none to have the goods fo left out, the King fhall have 
them as confifcate, according to the rule, Quod non capit 
chriftus, capit fifeus. Staund. P. C. lib. 3. cap. 24. 
Goods confifcated are generally fuch as are arrefted and 
feized for the King’s ufe: but conffcare and forisfacere 
are faid to be fynonyma; and bona confifcata are bona fori/- 


it; but not alter the nature of the eftate of him to whom | faa. 3 Infl. 227. See Black. Com. 1 V. 299. 4 V. 370. 


made ; it fhall not difcharge a condition. Poph. 51. If 
A. enfeoffs B. upon condition, and after 4. confirms the 
eftate of B. yet the condition remains : though if B. had 
enfeoffed C. fo that the eftate of C. had been only fub- 
ject to the condition in another deed, and after 4. had 
confirmed the eftate of C. this would have extinguifh’d 
the condition, which was annexed to the efate of B. 
1 Rep. 147. A confirmation will take away a condition 
annexed by law: and by confirmation, a condition after 
broken in a deed of feoffment is extinguifh’d. 1 Co. 
Rep. 146. Confirmations may make a defeafible eftate 
good; but cannot work upon an eftate that is void in 
law. Co. Litt. 295. 

A confirmation of letters patent, which are void as 
they are againft law, is a void confirmation. 1 Lill. 
Abr. 295. If there be lord and tenant, and the tenant 
having iffue is attainted of felony, if the King pardons 
him, and the lord confirms his eftate, and the tenant dies, 
his ifue fhall not inherit; but the lord fhall have it 
againit his own confirmation: for that could not enable him 
to take by deicent, who by the attainder of his father was 
difabled. 9 Rep. 141. Grants and leafes of bithops not 
warranted by the Szat. 32 H. 8. c. 28. muft be con- 
firmed by dean and chapter: and grants and leafes of 
parfons, &c. by patron and ordinary. 1 Inf. 297; 300, 
301. Bithops may grant leafes of their church-lands for 
three lives, or twenty-one years, having the qualities re- 
quired by 32 H. 8. c. 28. and concurrent leafes for 
twenty-one years, with confirmation of dean and chapter. 
See 1 El. c 4. & c.19. Ifa prebend leafes parcel of 
his prebendary, and the bifhop, who is patron, confirms 
it; this fhall bind the fucceeding bifhop, without con- 
firmation of dean and chapter, becaufe the patronage is 
parcel of the poffeflions of the bifhoprick ; but it fhall 
bind the prefent bifhop, &c. 2 Danv. 139. If a par- 
Yon grants a rent, the confirmation of the patron and 
bifhop; is fufficient’ without the dean and chapter, and 
dhall be good againft the fucceffor bifhop. Ibid. 140. 
The dean of Wells may pafs his pofféfions, with the affent 
of the chapter, without any confirmation of the bifhop, 
Ibid. 135. Leafes of bifhops are affirmed ex afenju cs 
confenfu decani & totius capituli. A confirmation is in na- 
ture of a releafe, and in fome things is of greateft force : 
and in this deed, it is good to recite the eftate of the tenant, 
as alfo of him that is to confirm it; and to mention the 
confideration: the words ratify and confirm, are com- 
monly made ufe of; but words give, grant, demife, Ge. 
by implication of law, may enure as a confirmation. 1 
Tanji. 295. Weft. Symb. 1. p. 457- As to confirmation of 
bijhops, fee Black. Com. 1 V. 378, 380. 

Confifcate, From the Lat. conffeare, and that from 
fifeus, which fignifies metonymically the Emperor’s trea- 
fure : and as the Romans fay, fuch goods as are forfeited 
to the Emperor’s treafury for any offence are dna confi/cata, 


- fo we fay of thofe that are forfeited to our King’s Exche- 


quer. And the title to have thefe goods is given to the 


. King by the law, when they are not claimed by fome 


other: as if a man be indicted for flealing the goods of 
another perfon, when they are in truth his own proper 
goods, and when the goods are brought in court againit 
him, and he is afked what he fays to the faid goods, if 
he difclaims them, he fhall lofe the goods, although that 
afterwards he be acquitted of the felony, and the King 
fhall have them as confifcated; but ’tis otherwife if he 
do not difclaim them. It is the fame where goods are 
found in the poffeffion of a felon, if he difavows them, 
and afterwards is attainted for other goods, and not for 
them ; for there the goods which he difavows are con- 
fifcate to the King; but had he been attainted for the 
fame goods, they fhould have been faid to be forfeited and 


Conformity to the church of England. See Stat. 1 
Eliz. c. 2. Fc. and Recufant. : 

Wonfrairic, (confraternitas) A fraternity, brotherhood, 
or fociety ; as the confrairie de St. George, or les cheva- 
liers de la bleu gartier, the honourable fociety of the 
knights of the garter. 

Wonfreres, (confratres) Brethren in a religious houfe ; 
fellows of one and the fame fociety. Stat. 32 Hen. 8. 
nae ; 

Confufion, property by—Where goods of two perfons 
are fo intermixed, that the feveral portions can no longer 
be diftinguifhed, if the intermixture be by confent, ’tis 
fuppofed the proprietors have an intereft in common, in 
proportion to their refpeétive fhares: but, if one wil- 
fully intermixes his money, corn, or hay, with. that of 
another man, without his approbation or knowledge, or 
caft gold in like manner into another’s melting pot or cru- 
cible, our law does not all6w any remedy in fuch cafe; 
but gives the entire property, without any account, to 
him, whofe original dominion (or property) is invaded, 
and endeavoured to be rendered uncertain, without his 
own confent., Black. Com. 2 V. 405. 

Congeable, (from the Fr. conge, i. e. leave or per- 
miffion) Signifies in our law as much as lawful, or lawfully 
done, or done with permiflion: as entry congeable, &c. 
Lit. Seg. 420. 

Conge v’ Accorder, (Fr.) Leave to accord or agree, 
mentioned in the flatute of fines, 18 Ed. 1. in thefe words. 
—When the original writ is delivered in the prefence of 
the parties before juftices, a pleader fhall fay this, Sir juf- 
tice conge d’accorder; and the juftice fhall fay to him, What 
faith Sir R: and name one of the parties, ce. 

@onge v’ Eire, (Fr. i. e. leave to choofe) Is the 
King’s licence or permiffion fent to a dean and chapter to 
proceed to the election of a bifhop, when any bifhoprick 
becomes vacant. According to Gwyn, in his preface to 
his Readings, the King of England, as fovereign patron 
of all bifhopricks, and other ecclefiaftical benefices, had 
of ancient time free appointment,of all church dignities, 
when ever they became void, inveiting them firt per ba- 
culum €F annulum, and afterwards by his letters patent ; 
and in procefs of time he made the election over to others, 
under certain forms and conditions; as, that they fhould 
at every vacation, before they choofe; demand of the 
King conge d’eflire; that is leave to proceed to election, 
and then after the election, to crave his royal affent, &c. 
And he affirms that King John was the firft that granted 
this; which was afterwards confirm’d by Stat. Weft. 1. 
3 Ed. 1. cap. 1. And by Articuli Cleri, 25 Ed. 3. cap. 
1. All the prelacies in EZygland were conferred at the 
pleafure of the King, and the perfons invefted by the 
King’s delivery of a {taff and ring, till Archdifbop Anfelm 
denied this royal prerogative; and prevailed with Pope 
Pafchal to abrogate this cuftom by a folemn canon: af- 
ter which, the firft bifhop who came in by a regular 
election, was Roger bilhop of Salifbury; anno 3 H. 1. 

By ftatute, no man is to be prefented to the fee of 
Rome for the dignity of a bifhop, &c. but eleétion is to 
be by the King’s conge d’eflire, or licence, to elect the 
perfon named by the King; which the dean and chapter 
muf do in twenty days, or they will incur a premunire: 
and if they fail to make eleétion, the King is to nominate, 
Efe. by his letters patent. 25 H: 8. c. 2o. The1 Zd. 
6. c. 6. oufted the writ of conge d’eflire, and impowered 
the King to collate to an archbifhoprick or bifhoprick, 
abfolutely by letters patent. But this ftatute was repealed 
by 1 M. cap. 2. though the eleétion by conge d’eflire, -as 
now made, feems to be little more than form. See 8 F} 
c- 1: and 39 El. c. 8. and Black. Com. 1 F. 379, 382. 
4 K. 414. 


Tii Congius, 


Tongius, An ancient meafure, containing about a gal- 
lon and a pint.—Er reddat quinque congios cere ÊS unum 
Ydromelli, Sc. Charta Edmondi Regis, anno 946. 

Coringeria, A coney-borough, or warren of conies. 
Item dicunt, quod idem dominus poteft capere in duabus 
coningeriis guas habet infra, Sc. 100 cuniculos per annum, 
E walet quilibet cuniculus 2d. Inquif. anno 47 H. 3. 

Conjugal rights. A fuit for refitution of conjugal 
rights is one of the fpecies of matrimonial caufes: and 
is brought when either the hufband or wife is guilty of 
the injury of /abtra@ion, or lives feparate from the other 
without any fufficient reafon; in which cafe the ecele- 
fiaftical jurifdi@tion will compel them to come together 
again, if either party be weak enough to defire it, con- 
trary to the inclination of the other. Black. Com. 3 V. 





4. 

Wonjuratio, Is an oath; and conjuratus, the fame with 
¢onjurator, viz, one who is bound bythe fame oath. Con- 
jurare is where feveral affirm a thing by oath. Mon. Angl. 
Tom. 1. p. 207. 

Conjuration, (conjuratio) Signifies a plot or compact 
made by perfons combining by oath, to do any publick 
harm: but it is more efpecially ufed for the having per- 
{fonal conference with the devil, or fome evil f{pirit, to know 
any fecret, or effect any purpofe. The difference be- 
tween conjuration and witchcraft is, that a perfon ufing 
the one endeavours by prayers and invocations to compel 
the devil to fay or do what he commands him ; the other 
deals rather by friendly and voluntary conference, or agree- 
ment with the devil or familiar, to have his defires ferved, 
in lieu of blood or other gift offered. And both differ from 
enchantment or forcery; becaufe they are perfonal con- 
ferences with the devil, and thefe are as were but medi- 
cines and ceremonial forms of words ufually called charms, 
without apparition; Covel, Hawkins, in bis Pleas of the 
Crown, lib. 1. pag. 5. fays that conjurors are thofe who 
by force of certain magick words, endeavour to raife the 
devil, and oblige him to execute their commands. Witches 
are fuch who by way of conference bargain with an evil 
fpirit, to do what they defire of him: and- /arcerers are 
thofe who by the ufe of certain fuperftitious words, or by 
the means of images, &c. are faid to produce ftrange 
effects, above the ordinary courfe of nature. All which 
were anciently punifhed in the fame manner as 4ereticks, 
by the writ de heretico comburendo, after a fentence in the 
ecclefiaftical court: and they might be condemned to the 
pillory, %c. upon anindiétment at Common law. 3 dn/. 
44. H. P. C. 328: 
juration and witchcraft is repealed; and no profecution fhall 
be commenced on the fame: but where perfons pretend to 
exercife any kind of witchcraft or conjurations (ei Or 
undertake to tell fortunes, or from their {kill in any crafty 
fcience* to difcover where goods ftolen or loft may be 
found; upon conviction, {hall be imprifoned a year, 
and ftand in the pillory once in every quarter; in fome 
market-town, and may be ordered to give fecurity for their 
good behaviour, by Stat. 9 Geo: 2. c. 5. See 3 Inf. 455 
46. H, P.G. 6,7. Black. Com. 4 V. 605; 429. 

Congue, Countries got by, what laws to have for 
government. See King, and Black. Com. 2 V, 48, 242. 

Confanguineos, Is a writ mentioned “in Reg. Orig. de 
avo, proavo &F confanguinco, Fe. f 226. 

Wonfanguineus frater, A brother by the father’s fide. 
Black, Com. 2 V. 232. 

Contanguinity, (con/anguinitas) Is a kindred by blood 
or birth: as afinity is a kindred by marriage: and it is 
confiderable in the difcent of lands, who fhall take it as 
next of blood, &c. And alfo in agdminiftrations, which 
fhall be granted to the next of kin. Vide Black. Com. 
1V. 434. 2 V. 202. anda very excellent table of con- 
fanguity, Black. Com. 2 V. 203. 

Conlcience, courts of. Thefe are courts for recovery 
of {mall debts, coaitituted by aét of parliament, in Lon- 
don, and Weftminffer, Sc. and other trading and populous 
diftrits. See Black. Com 3 V. 81, Se. 

Conflecration, See Bifbops, Church. 

@onfent. In all cafes when any thing executory is 
created by deed, it may, by confent of all perfons that 
were parties to the ¢reation of it by their deed, be de- 
feated and annulled; and therefore it was faid, that 


The Stat. 1 Jac. 1.4 123 againft con-- 





Ze N 


awarranties, recognizances, rents, charges, annuities, cd- 
venants, leafes for years, ufes at Common law, 
may, by a defeafance made with the mutual confent of 
all that were parties to the creation of them by deed, be 
annulled, difcharged, and defeated. 


Se. 


1 Rep. 113. Hill. 
28 Eliz. in Albany’s Cafe. 


A confent ex pof fade is not of any fignification ; 


for it cannot be had tor things which cannot be other- 
wife ; per Vaughan Ch. J. 


Mod. '312. 
2. in Chanc. in cafe of Fry v. Porter. 

The confent of the beir makes good a void devife. ` 
Chance. Cafes, Trin. 23 Car. 2. Lord Cornbury w. Middleton. 
1ı C.C. 208. Confent of remainder-man for life, tho’ but 
verbal, is binding, and decreed to confirm building 
leafes accordingly. 2 Chan. Cafes 28. Pafch. 32 Car. 2. 
Sidney v. The Earl of Leicefter. Confent to a trial of a. 
title to land iz another county than where the land lies will 
not help, it being an error, though fuch confent be of 
record; agreed per cur. 2 Show. 98. pl. 97. Pajfch. 
32 Car.2. B. R. Lord Clare v. Reach. 

A burgefs of a corporation confenting to be turned out 
from his burgefs’s place, and the common council of the, 
corporation removing him accordingly, does not amount 
to a refignation, and a peremptory mandamus was-granted 
to reftore him: Hol’s Rep. 450. Hill. 8 Ann. B. R. 
The Queen v. Mayor of Gloucefter. T j ý 

Confequentiat lofes or damages, It is a fundamental 


Pafth. 22 Car. 


principle in law and reafon; that-he that does the firit 


wrong fhall anfwer for all confequential damages, 12 
Mod. 639. Per car’. Hill. 13 Will. 3. in cafe of Rofwell 
v. Prior; (but this admits of limitation.) Though a 
man does a lawful thing, yet if any damage do 
thereby befal another, he fhall anfwer if he could 
have avoided it; and this holds in all ciwil cafes. A’ 
if a man lps a tree, and the boughs fall upon another 
ipfo invito; yet an ation lies. So if a man boots at butts, 
and hurts another unawares. So if I have land thro’ 
which a river runs to your mill; and I lop the fallows 
growing on the river fide which accidentally /fop the wa- 
ter fo as your mill is hindered. So if I am building m 

own houfe, and a piece of timber falls on my neighbour's 
bonje, and breaks part of it. Soif a man aflaults me 
and I lift up my flaff to defend myfelf, and firike another it 
lifting it up ; but ’tis otherwife ix criminal cafes, for there 
adius non facit reum nifi mens fit rea. Per Raymond J. 
Arg. Raym. 422, 423. Hill. 33 & 34 Car. 2. B. R. 

If I have a pond, I cannot fo let it out that it fhali i 
drown my neighbour’s land. Arg. Het. 119. cites 6 Ed: 
4. 6. Ifaftranger drive my cattle upon your land, whereby 
they are diffrained by you, I fhall recover againft the 
ftranger for this diftrefs by you ; per Baron Altham, Arg. 
Lane 67. cites 9 Ed. 4. 4.. A fmith pricks the horfe of à 
fervant being on his journey to pay money for his mafter 
to fave the penalty of a bond, both the mafter and fer- 
vant may have their feveral ations on the cafe for the 
feveral wrongs they have thereby fuftained ; per Coke 
Ch. J: 2 Bulf. 344. Hill 12 Fac. in’ Cafe of Everard v. 
Hopkins. ; 

Where one is party to a fraud, all which follows by 
réafon of that fraud; fhall be faid as done by him. Atg. 
Cra. F. 469. Hill. 15 Fac. B. R. in Cafe of Southern Vs 
How. Action lies for threatening workmen to maim 
profecute them, whereby the mafter lofes the felling of 
his goods, the men not daring to go on with their work. 


Cro. F. 567. pl: 4a Bape 18° Fae. Bs R, Cane ee 
Tayler. A. breaks the fence of B. by which cattle get 


into C.’s ground, C. thall have cafe apainft 4. but not 
trefpafs. Per Roll. Sty. 131. Mich. 24 Car. B. R. in 
the Cafe of Sir A. A. Cowper v. St. Jobn. 
horfe by which he runs on B. A. is the trefpaffer, and not 
I, 2 Salk. 638. Per cur. Pafcth.7 W. 3. B: R. in Cafe 
of Gibbon v. Pepper. one 


He that makes a frre in his field muft fee that it does no. 7 < 


harm, and anfwer the damage if it does; but if a fud- 
den ftorm rifeth which he cannot ftop, it is a matter of 
evidence, and he muft fhew it. 
9 Will. 3. B. R. Turbervil vi Stamp. 
beaft of a favage nature, as a lion, &c. itis at his peril 
to keep him up, and he is anfwerable for all the confe- 
quences of his getting loofe; per Raymond Ch. J. 

A , 187. 
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If A. beats my 


1 Salk. 13: pl. 4. Mich: — 
If a man keepsa 
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187. Mich. 4 Gè. 2, B.R. in the Cafe of The King v, 
Huggins. See Black. Com. 3 V. 153. 
Wonflerbatoz, (Lar.) A protector, preferver, or main- 


‘tainer ; or a ftanding arbitrator, chofen and appointed 


as a guarantee to compofe and adjuft differences that 
fhould arife between two parties, &e. Paroch. Antiq. p. 


513. 
Conferbatóz of the Peace, (confervator vel cuftos 
facis) Is he that hath an eipecial charge to fee the King’s 


‘peace kept: and of thefe confervators Lambard faith, 


That before the reign of Ed. 3. who firft created juftices 
of the peace, there were divers perfons that by the Com- 
mon law had intereft in keeping the peace; fome where- 
‘of had that charge by tenure, as holding lands of the 
‘King by this fervice, @&c. And others as incident to 
their offices which they bore, and fo included in the 
fame, that they were neverthelefs called by the name of 
theif office only: alfo fome had it fimply, as of itfelf, 
and were thereof named cuffodes pacis, wardens or confer- 
‘vators of the peace. The chamberlain of Cheffer is a 
‘confervator of the peace in that county, by virtue of his 
office. 4 Irz. 212. Sheriffs of counties at Common 
law are confervators of the peace; and conftables, by the 
Common law were confervators, but fome fay they were 
only fuberdinate to the confervators of the peace, as they 
are now to the juftice. h 

The King’s majefty is, by his office and dignity royal, 
the principal confervator of the peace within all his do- 
minions; and may give authority to any other to fee the 
peace kept, and to punifh fuch as break it: hence it is 
‘ufually called the King’s peace. The Lord Chancellor 


or a ee the Lord Treafurer, the Lord High Steward 


of England, the Lord Marefchal, and Lord High Con- 
ftable of England, (when any fuch officers are in being) 
and all the juftices of the court of King’s Bench, (by vir- 
tue of their offices), and the Mafter of the Rolls, (by pre- 
{cription), are general confervators of the peace through- 
‘out the whole kingdom, and may commit all breakers of 
it, or bind them in recognizances to keep it: the other 
judges are only fo in their own courts. ‘I'he Coroner is 
alfo a confervator of the peace within his own county ; as 
is alfo the Sheriff, and both of them may take a recog- 
Nizance or fecurity for the peace: Conftables, tything- 
men, and the like; are alfo corifervators of the peace 
within their own jurifdi€tions; and may apprehend all 
‘breakets of the peace, atid commit them till they find 
fureties for their keeping it. Black. Com. 1 V. 350. 
—Conletvator of tie Erice and Hate Condutts, 
{confervator induciarim © Jalvorum regis condufuum) Was 
an officer appointed by the King’s letters patent, whofe 
tharge was to inquire, of all offences done againft the 
King’s truce and fafe conduéts upon the main fea, out of 
the liberties of the cingue ports, as the admirals cuftoin- 


ably were wont to do, and fuch other things as are de-, 


tlared 3 Hen. 5. c. 6: Two men learned in the law were 
joined to confervators of the trucé as affociates ; and maf- 
ters of fhips {worn not to attempt any thing againft the 
truce, fc. And letters of requet and of marque were to 
be granted when trace was broken at fea, to make refti- 
tution. Svat. 4 H. g. c: 7.. See Black. Com. 4 V. 69. 

There was anciently a confervator of the priuileges of ihe 
Ho/fpitallers and Templars. Welt. 2. c. 43. And the cor- 
poration of the great level of the fens confifts of a gover- 
vernor, fix bailiffs, twenty confervators, and commonalty. 
Stat. 15 Car. 2. t. 17. 

Confiveratio Curie, Is often mentioned in law plead- 
ings, and where matters are determined by the court. deo 
confideratum ef per curiam, z. e. ‘Therefore it is confide- 
ted and adjudged by the court; for confderatio curie is 
the judgment of the court. In the entry of a judgment 
for debt, it concludes thus: feo confideratum eft per 


cur. guod pred. A. recuperet verfus prefat. B. debitum 


Juum, necnon, Fc. pro dampnis Juis, Ec. quam pro mife &@ 
cuftag’, Sc. et pred. B. in mia’, Se. 
Conliveration, (confideratio) Is the material caufe, or 


_ quid pro quo, of any contract, without which it will not be 


effeétual or binding. ‘This confideration is either ex- 
preféd; as when d man bargains to give fo much, for a 
thing bought; or to fell his land for 100/, or grants it 


in exchange for other lands ; or where I promife that if 


















lofs. 


formance of every part ought to be fhewn. 
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one will marry my daughter, or build me a houfe, ĉe. É 
will give him a certain fum of money; or one agrees for 


20s. to do a thing. Or it is zmplied, when the law itfelf 


enforces a confideration ; as where a perfon comes to an 
inn, and there ftaying eats and drinks, and takes lodg- 
ing for himfelf and horfe, the law prefumes he intends to 
pay for both, though there be no exprefs contraét for it ; 
and therefore if he difcharge not the houfe, the hoft may 
{tay his horfe : and fo if a taylor makes a garment for ano- 
ther, and there is no exprefs agreement what he fhall have 
for it; he may keep the clothes till he is paid, or fue the 
party for the fame. 
3375 nice} 
and valuable confideration in deeds and conveyances: 
but if a man be indebted to divers others, and in con- 
‘fideration of natural affection, gives all his goods to his 
fon, or other relation, this fhall be conftrued a fraudu- 
lent gift, within the Svat. 13 Eliz. c. 5. becaufe that att 
intends a valuable confideration. 


5 Rep. 19. Plowd. 308. Dyer 30, 
Alfo there is a confideration of nature and blood ; 


Terms de Ley. 
Confiderations of natural love, affection, marriage, &c. 


are pood to raife ufes to a man’s family: if the ufes are 
limited to a ftranger, then it muft be for a valuable con- 
fideration, not for love, affection, Ec. 
Rep. 176. A fale can never be without a valuable con 
fideration: though the law eftablifhes free gifts without 
the fame: 
ought to be matter of profit and benefit to him to whom 
it is done; by reafon of the charge or trouble of him 
who doth it. 
feveral fums for another, without his requeft, and after- 
wards fuch other fays, that in confideration he hath paid 
the faid fums for him, he promifes to pay them: this is 
no confideration, becaufe it was executed before. 
will be otherwife, if the fums were paid at the request of 
the other. 
tary curtefy will not bé a,good confideration of a pro- 
mife: but the value and proportion of the confideration 
is not material; to maintain an ation; for a fhilling or 


Liki? 27 %n, ot 


Noy’s Max. 87. Hob. 230. A confideration 


Cro. Car. 8. If a perfon hath difburfed 


But it 


Moor 220. Cro. Eliz. 2824 


A mere volun- 


a penny, is as much binding as rool Though in thefe 
cafes} the jury will give damages proportionably to the 
Hob. 4. 10 Rep. 76. 

A confideration that is void in part, is void in the 


whole: and if two confiderations be alledged, and one 


of thein is found falfe by the jury, the action fails. Hod. 
426. Cro, Eliz. 848. But if there be a double cenfi- 
deration, for the grounding of a promife, for the breach 
whereof an action is brought; though one of the con- 
fiderations be not good, yet if the other be good; and the 
promife broken, the action will lie ypon that breach : 
for one confideration is, enough to fupport the promife. 


1 Zill. 297: A confideration muft be lawful, to ground 
an afjumpfit. 2 Lev. 161. Where confiderations are va- 


luable, and confit of two or more parts, there the per- 
Cro. El. 


579. If a deed exprefs a confideration of money; on à 


purchafe, itis faid this will be no proof on a'trial that 


the money was aéfzally paid ; but it is to be made out by 
proof of witneffes, Sry/e’s Rep. 169. In cafe a deed of 
feoffment be made of-lands; ora fine and recovery be 
pafied, and-no gonfideration is expreffed in the deed, &e. 
for the doing thereof, it fhall be intended by the law, 
that it was made in truft, for the ufe of the feoftor or 
conufor ; for it fhall be prefumed he would not part with 
his land without a confideration, and yet the. deed fhall 
be conftrued to operate fomething, and that which is moft 
reafonable. 1 Lill. Abr. 299. ; 

Confign, Is a word ufed by merchants, where goods 
are affigned or delivered over to a factor, Sc. , Lex 
Mereat. “i 

Confiitum, (dies confilii) Was a time allowed for one 
accufed to make his defence, and anfwer the charge of the 
accufer—ZJn aliis querat accufatus confilium; © habeat ab 
amicis & paribus Juis, quod nullo jure debet defendi, Se. 
H. 1. ¢. 46. Itis now ufed for a fpeedy day appointed 
to argue a demurrer ; which the court grants after the de- 
murrer joined on reading the record of the caufe, Wc. 
See Black. Com. 4 V. 349. 

Confimili calu, writ of entry in: A writ of entry. 
This and the writ in ca/i provifo lay not at Common law, 
but are given by flatute, Gloc, 6 Ed. 1. ç. 7. and Wefm. 2. 


13 Ed. 
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t3 Ed. 1. c. 24. for the reverfioner after alienation ; but 
during the life of the tenant in dower, or other tenant for 
life, fee F, N. B. 205, 206. Black. Com. 3V. 183. 2. 

Confifto:, A magiftrate fo called: sefibus Rogero de 
Gant, Willielmo cofiftore Cefrie, Sc. Blount. 

Conkiftorp, (con/itorium) Signifies as much as preto- 
vixm, or tribunal: it is commonly ufed for a council- 
houfe of ecclefiaftical perfons, or place of juftice in the 
fpiritual court; a feflion or affembly of prelates. And 
every archbifhop and bifhop of every diocefe hath a con- 
fiftory court, held before his chancellor, or commiffary in 
his cathedral church, or other convenient place of his dio- 
cefe; for ecclefiaftical caufes. 4 In/?. 338. The bifhop’s 
chancellor is the judge of this court, fuppofed to be fkilled 
in the Civil and Canon law: and in places of the dio- 
cefe, far remote from the bifhop’s con/ffory, the bifhop ap- 
pointsacommiflary (commiffarius foraneus) to judge in all 
caufes within a certain dittri€t, and a regifter to enter his 
decrees,&'c. 2 Rol. Abr. 286. Seld. Hif. of Tithes, 413,414. 

Confolidation, (con/olidatio) Is ufed for the uniting of 
two benefices into one. Stat. 37 H. 8. c. 21. Which 
union is to be by the affent of the ordinary, patron and 
incumbent, ec. and to be of {mall churches lying near 
together. Vide Church, ‘This word is taken from the 
Civil law, where it fignifies properly an uniting of the 
poffeflion, occupancy or profit of lands, &c. with the 
property. See Extingui/bment. 

Uonfpiracp, (con/piratio) Is ufed for an agreement of 
two or more perfons falfly to indi& one, or to procure him 
to be inditted of felony ; who, after acquittal, fhall have 
writ of confpiracy. See 33 Edw. 1. flat. 2. 4 Ed. 3. c. 
Eley IG enna ee T Aaen Ce Be OTS Henr Qe cs 
12. And writ.of confpiracy lies for him that is indicted 
of a trefpafs, and acquitted, though it was not felony: 
alfo upon an indiétment for a riot. 2 Mod. 306. 5 
Maod. 405. Where a man is falfly indiéted of any crime, 
which may prejudice his fame or reputation ; and though 
it doth not import flander, if it endangers his liberty ; or 
if the indictment be injurious to his property, &c. writ 
of confpiracy lieth. 3 Salk. 97. But though a confpi- 
racy to charge falfly be indictable, yet the party ought to 
fhew himfelf to be innocent; and the writ of con{piracy 
lies not without an acquittal. Mod. Caf. 137, 185, 186. 
Not only writ of confpiracy, which is a civil action at the 
{uit of the party; but alfo ation of the cafe in the na- 
ture of a writ of confpiracy, doth lie for a falfe and ma- 
licious accufation of any crime, whether capital or not 
capital, even of high treafon; and though the bill of in- 
dictment is found ignoramus, or it does not go fo far as an 
indi&ment. And the fame damages may be recovered in 
fuch action, as in a writ of confpiracy, where the party is 
lawfully acquitted by verdiét. 1 Rol. Abr. 111, 112. 
9 Rep. 56. See Gilb. Ca. 185. 10 Mod. 148, 214. 
Salk. 15. And an aétion on the cafe is preferable, as 
being more in ufe, and the proceedings eafier, and not 
attended with {fuch niceties as confpiracy. 

If one fally and malicioufly procure another to be ar- 
refted, and brought before a juitice of peace to be examined 
concerning a felony, jc. on purpofe to vex and difgrace 
him, and put him to charges and trouble, although he 
is not indiéted for the fame, yet he may have an action 
of the cafe; in which he need not aver that he was law- 
fully acquitted, as he ought to do in a writ of confpiracy: 
but he muft aver that the accufation was fale & malitiofe, 
which words are neceflary in the declaration ; and it mutt 
appear that there was no ground for it. And as action 
on the cafe may be profecuted againft one perfon, where 
the writ of confpiracy or indictment doth not lie but 
againft two, this ation is moft commonly brought. 3 
Danv. Abr. 208, 213. 2 Lif. 562, 638. 

Confpirators may be indi&ted at the fuit of the King; 
and at the Common law, one may prefer an indiétment 
againft confpiraters, who only confpire together, and 
nothing is executed: though the confpiracy ought to be 
declared by fome act, or promife to ftand by one another, 
Ec. But a bare confpiracy will not maintain a writ of 
confpiracy, at the fuit of the party, becaufe he is not 
damaged by it; though it is a ground for an indit- 
ment. -9 Rep. 56. 2 Roll. Abr. 77. If the defendants 
can fhew any foundation or probable caufe of f{ufpicion, 
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they fhall be difcharged: and if a man hath good caufe 
of fufpicion that a perfon is guilty of felony, and caufes 
him to be indiéted, in profecution of juitice, action of 
confpiracy will not lie: but ’tis otherwife if the profe- 
cutor impofes the crime of felony, where no felony was 
committed. 1 Rol. Abr. 115. and Rep. 438. 

An aétion lies not againft a juftice of peace, who fends 
out his warrant upon a falfe accufation; but it lies if he 
makes it out without any accufation. 1 Leon. 187. 
Confpiracies ought to be out of court; for if a profecu- 
tion be ordered in a courfe of juitice, and witneffes ap- 
pear againft a party, &c. there fhall be no punifhment: 
and if perfons ated only as jurors in a criminal matter ; 
or judges in open court, there is no ground for profecu- 
tion. §.P.C. 173. 12 Rep. 24. If all the detendants 
but one are acquitted on indictment for confpiracy, that 
one muft be acquitted alfo ; becaufe one perfon alone can- 
not be indiéted for this crime: and hufband and wife, 
being but one perfon, may not be indiéted for a confpi- 
racy. 2 Roll. Abr. 708. The acquittal of one perfon is 
the acquittal of another upon indiétment of confpiracy. 3 
Mod.220. ‘Though where one is found guilty, according 
to the opinion of the Lord Chief Juitice Hale; if the 
other doth not come in upon procefs, orif he dies pending 
the fuit, judgment fhall be had againit the other, 1 Vent. 
234. Writ of confpiracy was brought againft two perfons, 
and one found Not guilty ; the other fhall not have judg- - 
ment: but in aétion on the cafe, it had been good. Cro. 
Eliz. 701. If the parties are found guilty of the confpi- 
racy, upon an indiétment of felony, at the King’s fuit; 
the judgment is, that they fhall lofe their frank law 
(which difables them to be put upon any jury, to be {worn 
as witnefles, or to appear in perfon in any of the King’s © 
courts) and that their lands, goods and chattels be feiled 
as forfeited, and their bodies committed to prifon; which 
is called a villainous judgment. 2 Infl. 143, 222. 
Fufi. 156. 

The matter of the confpiracy ought to touch a man’s 
life, where this judgment is impofed. 1 Hawk. P.C. 193. 
For confpiring to charge a perlon with poifoning another, 
&c. one of the parties was fined 1000/. and fome others 
had judgment ot the’pillory, and to be burnt in the cheek 
with the letters F. and C. to fignify falfe confpirators, 
Moor 816. Fine and imprifonment is the ufual pu- 
nifhment at this day on indittment for con/piracy: and 
on writ of conipiracy, &c. the party fhall be fined, and 
render damages. There is a confpiracy to maintain fuits 
and quarrels; and of vittuallers, to fell their victuals at 
certain prices ; of labourers and artificers, €c. punifh- 
able by ftatutes 33 Ed. 1. ft. 2. 2 & 3 Ed. 6..¢. 15.” 

Conlpirators, (con/piratores) By 33 E. 1. fi. 2. are 
defined to be thofe that do bind themfelves by oath, co- 
venant, or other alliance, that every of them thall aid the 
other falfly and malicioufly to indict perfons ; or falfly to 
move or maintain pleas, Gc. And fuch as retain men in 
the country, with liveries, or fees, to maintain their 
malicious enterprifes, which extends as well to the takers 
as the givers; and ftewards and bailiffs of great lords, — 
who by their office or power, undertake to bear and 
maintain quarrels, pleas or debates, that concern other 
parties than fuch as relate to the eftate of their lords or 
themfelves. 2 Inf. 384, 562. And againit confpira- 
tors, falfe informers and imbracers of inqueft, the King 
hath provided a writ in the Chancery; and the juftices of 
either bench and juftices of affife, fhall, on every plaint, 
award inqueft thereupon. Staż. 28 E. 1. c. 10. From 
the defcription of confpirators, in feveral of our old law 
books, confpiracy is taken generally, and confounded 


with maintenance and champerty. Befides thefe, there are 


confpirators in treafon; by plotting againft the govern- 
ment, ĉc. See Trea/on. i 
Confpiratione, Is a writ that lies againft confpirators. 
Reg. Orig. 134. E. N. B. 114. 
Conable, (.0n/fabularius) is a Saxon word, compound- 
ed of coning, i. e. king, and Japle, which fignify the tay 


or hold of the king. This word is diverfly ufed in our 


law; firlt for the lord conffable of England, whofe power 
was anciently fo extenfive, that fome time fince, that office _ 
hath been thought too great for any fubject; unlefsatthe _ 


King’s coronation to compleat the grandeur of that cere- 


mony, 


Crompt. 
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mony, and for the ancient trials by combat, Se. In the 
reign of Henry the Fourth, the Lord North was made Lord 
conftable for life: and this office being formerly of inhe- 
fitance, by tenure of certain manors, the line of the Bo- 
buns, Earls of Hereford and Efex, enjoyed it in right of 
the manors of Harlefield, Newman, and Witenhurff, and af- 
` terwards it came to the Staffords, and Dukes of Buckingham, 
as heirs general of them; but Edward Duke of Bucking- 
ham being attainted of high treafon, ano 13H. 8. this 
office became forfeited to the crown, and fince that time 
it was never granted but pro hac vice, to be exercifed ‘at a 
coronation, Cc. j 
The power and jurifdiction of the lord high conftable, 
was the fame with the zár? mar/bal, and he {at as-judge, 
having precedence of the earl marfhal in the marfhal’s 
court: but the confable of England is by fome of our books 
alfo called marbal ; who takes cognifance of all matters 
of war and arms, and had originally feveral courts under. 
him ; but has now only the Marj/haljea’; and his office is 
in force both in time of peace and war, ‘fo that though 
the lord contable had the precedency, yet the court held 
before them was called the marfhal’s court. See Lex 
Conftitutionis, p. 175, 176. Of this officer or magiftrate, 
Gwin faith to this effect: The court of the conftable and 
marjbal determineth contraéts touching deeds of arms out 
of the realm upon land, and handleth things concerning 
war within the realm, as combats, ‘blazons of armory, 
&c. which cannot be determined by the Common law ; 
and in thefe matters is commonly guided by the Civil 
law. 


By ftatute, the conftable of England hath cognifance of 


things concerning arms and wars, which cannot be dif- 
cuffed by the Common law: and when a plea is com- 
menced before the con/table and marfhal, which may be 
tried at the Common law, the party grieved fhall have a 
rivy feal to caufe the con/ffable and marthal to ceafe, until 
be decided by the King’s counfel whether it may be 
tried there or at the Common law. 13 R.'2. c. 2. The 
confiable and marfhal fhall not have cognifance of pleas or 
fuits that ought to betried at Common law. Svar. 8 R.2. 
c. 5. Appeals of things done out of the realm, are to 
be tried by the conftable and marfhal of England. 1 H. 4. 
<. 14. And if aman be wounded on the high fea, and 
dic of the fame wound in a foreign country, though this be 
done in the feas belonging to Exgland, yet it cannot be in- 
quired of by the Common law, becaufe it is not within any 
of the counties of the realm: neither can the admiral 
- hear and determine this murder; for though the ftroke was 
within his jurifdiction, the death was infra corpus comita- 
tus, whereof he cannot inquire: nor is it within the Stat. 
27 H. 8. c. 4. becaufe the murder was not committed on 
the fea. But by Srat. 13 R.2. f. 1. ¢.5. The conftable 
and marfhal may hear and determine the fame. And 
wide the 2 Geo. 2. c. 21. Juftices of gaol delivery and 
oyer and terminer may try the offender. 

The office of conftable of England is faid to confift in the 
care of the common peace of the land, in deeds of arms 
and matters of war: and there is a conffable of the Tower ; 
a conftable of Dover caftle and of divers other caitles; but 
thefe are more properly called caftellanes.. Outof the high 
magiftracy of the con/table of England (fays Lambard) were 
drawn thofe inferior con/fables, which we call con/tables of 
hundreds and franchifes; and the ftatute of Wincheffer, 13 
#. 1. appoints for confervation of the peace, and view 
of armour, two conftables in every hundred and franchife, 
who in Latin are called conftabularii capitales, high con- 
fables; becaufe continuance of time, and increafe of peo- 

_ pleand offences, have under thefe made others neceflary in 
every town, called petty conffables, in Latin Jub-confta- 
rii, which are of like nature, but of inferior authority 

to the other, And there are other officers, whofe duty is 
much the fame with conftables, as headboroughs, tithing- 
men, Sc. of which the petty con/fable feems to be the prin- 

. cipal officer, but in his abfence, or where there is no petty 
conflable, their duty is the fame. It has been held, that 
both high conffables and petty conftables were officers 
at Common law, before the ftatute of Winton, 13 Ed. 1. 
cap. 6. And that by the Common law they might arreft 
perfons for a breach of the peace, and carry them before a 
juice to find fureties for their good behaviour, Gc. But 





Diffenters chofen to the office of con/tables, Ec. 
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my Lord Coke fays, That they were created by 13 Ed. 1. 


fi. 2. c. 6. and-their duty was thereby limited, though 


fubfequent ftatutes have enlarged their power; but being 


created by a& of parliament, they have no more authority 
than the act that created them, or fome other atts have 
given them, and cannot prefcribe as officers at the Com- 


mon law may: 4 Inf. 267. 2 Dan. Abr. 148. 
Under this head is to be confidered, 


I. Their eleéion. 
Il. Their power and duty. 


I. Of their election: r 
Anciently high and petty confables were appointed. by 
the fheriff in his tourn, and {worn there as well as in the 


Jeet: and by the Common law, they ought to be chofen 


inthe tourn or leet. Dalt. cap. 21. Of common right, 
a conftable is to’ be chofen by the jury in the leet; and 
if he be prefent, and refufe to be fworn, the fteward may 
fine him; if he be abfent, he fhall be {worn before juftices 
of peace; and if fuch confable refufes to be {worn, the 


jury muft prefent his refufal at the next court, and then 


he fhall be amerced, for the fteward of the leet may not 
fine him if he is abfent. 1 Salk. 175. 5 Mod. 130. A 
high conffable may be chofen at a court-leet by the 
fteward, on prefentment of the jury, when cuftom war- 
rants it; but where fuch courts are not kept, or there is a 
neglect in choofing him, the juftices at their quarter- 
feflions may chufe and {wear a high cox/ftable ; and this is 
the ufual way obferved at this time. Mich. 21 Car. 1. 
Mod. Juft. 133. And he may be {worn out.of feflions, 
by warrant from thence; and be eleéted out of the fef- 
fions, by the greater number of juftices in the divifion. 
Ibid. If one that is elected to the office of con/table refufe 
to take the oath to ferve in that office, a writ of mandamus 
may be had to compel him to doit. 1 Lill. Abr. 303. 
The juftices of peace may appoint a conffable in fuch place 
where there was never any before. 1 Mod. 13. 

If conffables, headboroughs, ĉc. die or go out of the 
parith, two juftices of peace are to {wear new ones till the 
lord of the manor hold a court-leet, or till the next 
quarter-feflions, who fhall approve of them or appoint 
others: and if any of them continue above a year, the 
juftices of peace may difcharge them, and put in others 
till the lord of the manor holds a court. By Srat. 13 & 
14 Car. 2. cap. 12. a conftable’s oath runs thus: ‘4 You 
< shall well and truly ferve our fovereign lord the King, 
< and the lord of this leet (if fworn in a court leet) in the 
< office of confable, in and for the hundred of, &c. or 
< parifh of, &c. for the year enfuing, or until you fhall 
* be thereof difcharged according to due courfe of law: 
€ you fhall well and truly do and execute all things be- 
< longing to the faid office, according to the beft of your 
< knowledge. — So help you God.’ Formerly the oath of a 
conftable was very long, he being {worn to feveral articles 
which included his particular duty. High confables are 
generally chofen and fworn by the juftices of peace in 
their feffions: and petty conftables, who are their affiftants, 
in each town, parith or vill, the choice cf them properly 
belongs to the court-leet; but at this day they are ufually 
elected by the parifhioners, and {worn by a juftice of 
peace, who on juft caufe may remove them. 4 Jn/?. 267. 
Thefe conffables are appointed yearly ; and are to be 
men of honefty, knowledge and ability, not infants, 
lunaticks, Gc, And if they refufe to ferve, they may 
be bound over to the feflions, and indicted, and fined and 
imprifoned. 8 Rep. 41. 5 Mod. 96. But phyfcians, 
apothecaries, furgeons, &c. are excufed by ftatute from 
bearing the office of con/table, or other parith office. See 
5 AG CVO. GOH 6.16. «2 Bt 38: Adz ks O 
t& M. c. 4. Alo attornies and: officers of the courts at 
Weftminfter, barrifters at law, aldermen-of London, Se. 
are privileged from ferving the office of conffable: and if 
a gentleman of quality be chofen conffable, where there are 
futficient perfons befide, and no {pecial cuftom concern~ 
ing it; ’tis faid fuch perfons may be relieved in B: R. 
2 Hawk. P. C. 63, 64. 

A conftable may make a deputy; but the confable is 
anfwerable, and his deputy muft be fworn. Sid. 355. 
fFrupling 


to 
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to take the oaths, may execute the office by deputy, who 
fhall comply with the law in this behalf. 14% & M.c. 
18. Conffables may appoint a deputy, or perfon to exe- 
cute a warrant when by reafon of ficknefs, &c. they can- 
not do itthemfelves. A woman made conftable, by virtue 
of acuftom, that the inhabitants of a town fhall ferve 
by turns, on account of their eftates or houfes, may pro- 
cure another to ferve for her, and the cuftom is good. 
2 Hawk. P.C. 63. 


Il. Of their power and duty. 

The high conftable has the diresa of the petty con/ta- 
bles, headboroughs, and tithing-men, within his hundred: 
his duty is to keep the peace, and apprehend felons, 
rioters, ĉe. to make hue and cry after felons; and take 
care that the watch be duly kept in his hundred ; and 
that the ftatutes for punifhing rogues and vagrants be put 
in execution. He ought to prefent unlawful games, tip- 
ling, and drunkennefs; bloodfhed, affrays, &c.. He is 
to execute precepts and warrants, directed to him by juf- 
tices of the peace, and make returns to the feffions of the: 
peace to all the articles contained in his oath, or that con- 
cern his office: and fhall alfo caufe the petty con/tables to 
make their returns. He is to. return all viétuallers and 
alehoufe-keepers that are unlicenfed ; and all fuch perfons 
as entertain inmates, who are likely to be a charge to the 
parifh. He muft likewife prefent the faults of petty 
conftables; headboroughs, Sc. who negleé to apprehend 
rogues, vagrants and idle perfons, whores, night-walkers, 
mothers of baftard children like to be chargeable to the 
parith, &c. Andalfo all defects of highways and bridges, 
and the names of thofe who ought to repair them: feaven- 
gers who neglect their duty ; and all common nufances in 
ftreets and highways; bakers who fell bread under weight; 
brewers felling beer to unlicenfed alehoufes ; foreftallers, 
regrators, ingroffers, &c. And at every quarter-feflions 
they are to pay to the treafurer of the county all fuch mo- 
ney as hath been levied and received by them, of the 
churchwardens, &c. for the relief of prifons and bofpitals. 
Dalt. Ca. 28. Lamb. 125. By ftatute, high conffables 
now collect a general county rate, made by the juitices 
in feffions, and affeffed upon every parifh, &c. which the 
churchwardens and overfeers, out of the money raifed for 
the poor, fhall pay to them within thirty days, or may be 
levied by diftrefs; and then they pay the fame to the 
treafurers appointed, as the publick ftock for repairing 
bridges, gaols, houfes of correction, &c. Stat. 12 Geo. 2. 
cap. 29- 

The authority of petty con/tables, in their feveral towns, 
tithings, and boroughs, is generally the fame as the high 
conftablz hath in his hundred: they are to keep the peace in 
the abfence of the high conffable; and affift him in making 
prefentments at the aflifes and quarter-feflions, of every 
thing that is amifs: they may command affrayers to keep 
the peace, and depart, &c. And may break into a houfe 
to fee the peace kept; make frefh purfuit into another 
county, 7c. Alfo they may command all perfons to afit 
them, to prevent a breach of the peace; juitify beating ano- 
ther if affaulted ; and if they happen to be killed, doing | 
their duty, it will be taken to be premeditated murder. 
They may, without warrant from a juftice of peace, take 
into cuftody any perfons whom they fee committing a fe- 
lony or breach of the peace; butif it be out of their fight, 
as where a perfon is feized by another, &c. they may not 
do it without a warrant from a juftice. A conffable can- 
not detain a man at his pleafure; but only itay him to 
bring him before a juftice to be examined, &c. And 
this detaining of an offender by the conffaéle may be for 
a day, without warrant, and be juftified, Dalt.. c. 1, 8. 
Lamb. 125. H.P.C. 135. 1 Leon. 307. Moor 408. 

If one abufes a conffable in the execution of his office, 
he cannot commit him to prifon there to remain till pu- 
nifhed for the offence; but muft carry him before a 
juftice, who may commit him, &c. 2 Danv. Abr. 149. 
But ’tis faid, by the original power in the conffatle, he 
may for breach of the peace, and fome other mifde- 
meanors, lefs than felony, imprifon a man : and if an of- 
fence be committed, for which a conftable may arreft, he 
may convey the offender to the sheriff or his gaoler; 


though she fafeft way in all cafes is to bring them to a | fables are to levy the penalties on perfons keeping alehoufes 
without 


| confiable can execute the fame out of his precinét. 
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juftice, to-be bailed or committed, as the cafe fallire- 
quire. 2 Hales Hif. P. C. 88, go. The confiables 
office being minifterial and relative to the juitices of peace, 
coroners, theriffs, €c. their precepts ought to be executed 
by him, or on default he may be indicted and fined. Ibid. 

Petty conftables are to execute all warrants of ju ~~ 
tices, and.not difpute it where the juitice hath jurifdidion, 
and the warrant is lawful: and being {worn officers, they 
need not fhew har warrants when they come to arreft any 
one.. 10 Rep. 76. If any juftice fends his warrant to a 
confiable, Fc. to os B a perlon before him to anfwer all 
fuch matters as fhall be objected againft him by another, 
and doth not fet forth the {pecial matter in the warrant, 
the warrant is unlawful,.becaufe it doth not give the 
offender time and opportunity to find fureties; and the 
conftable, if he executes it, is liable to.an action of falfe 
imprifonment. _ 2 Jaf..521.. So if a juice of peace 
fends a warrant to.a conftable to take up one for flander, 
&c. the juftices having no jurifdiction, in fuch cafes, the 
conftable ought not to execute it. 

The cen/table is the proper officer to a juftice of peace, 
and bound to execute his lawful warrants ; and therefore 
where a ftatute authorifes a juftice to conyiét a perfon of 
any crime, and to levy the penalty, fc. without fayi 
to whom fuch warrant fhall be directed, the conflabke is 
the officer to execute the warrant, and muft obey it. 
5 Mod. 130. 1 Salk, 381. If a warrant be directed to 
a confiable by name, commanding him to execute it, tho’ 
he is not compellable to go out of his own parih, yet 
may if he will, and execute it in any place in the county, 
and fhall be juftified by the warrant for fo doing ; but if 
the warrant be direéted to all conftables, Sc. generally, no 
IS 
175- 3:-Salk. 99. It is at the eleGtion of aconfableto 
carry an offender before any other juftice than him who __ 
ifued the warrant; if the warrant be not fpecial, to 
bring the offender before the juftice that granted it. 5 
Rep. 59. By the Stat. 24 G. 2. c. 55. A conftable may 
execute a warrant in any other county, c. if ind 
by a juftice of fuch other county, &c. and carry the 
fender before a juftice of fuch other county, &c. and if 
the offender fhall give bail, the conftable is to deliver the 
recognizance, examination or confeffion of the offender, — 
and all other proceedings relating thereto to the clerk of Si 
affifes, or clerk of the peace of the county, €e. where 
the offence was committed, under the penalty of oh 
But if the offence fhall not be bailable, or the offender 
fhall not give bail, the conffable fhall carry the offender 
before a juftice of the county where the offence was com- 
mitted. A conffableis not Pepa to return a juftice’s war- 
rant to the juftice, but may keep the fame for his own 
juftification, in cafe he fhould be queftioned for his- 
acting ; but he muft give the juftice an account of what 
he hath done upon it. 2 Ld. Raym. 1196. And by Hole 
Chief Juftice, where the con/fable returns want of diftrefs 
upon a warrant to diftrain; the juftice ought to makea 
record of it, and then give judgment for corporal pu- 
nifhment. Ibid. 

Conftables, headboroughs, €c. out of purfe in their 
offices, they and the inhabitants may tax all : 
chargeable, by the 43 E} c.2. as every occupier of land, — 
&c. which rate being confirmed by two juftices, the 
conftables may levy it by diftrefs and fale of goods. Stat. oe 
13 & 14 Car. 2. A conftable, by warrant from a juftice 
of peace, may fell the goods of an offender apprehended, — =. 
to difcharge the expence of carrying him to prifon: if — 
the offender hath no goods, then the town where he was . 
apprehended muft be at the expence, and the conftable. 
with three or four of the principal inhahitants, aoe A 
pofe a tax on every inhabitant, c. which being all 
by a juftice, the conffable by his warrant may levyit: an 
if the inhabitants refufe to make a tax, two juftices may 
by warrant compel them te doit. 3 Jac. 1. c. 10. But 4 
fee 27 Geo.2. c. 3. - see 

The particular duty of conffables is further as follows: — 
they are not only to command affrayers to depart, but call i 
others to their afitance tofupprefs affrays; and they may — 
put affrayers in the ftocks, till they can convey them 
fore a juftice, &c. Dalt. 33. Lamb. 135, 141. ~ 
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without licence, felling lefs than meafure, ĉc. or forfeit 
405. Se. 1 Fac. 1. c.g. They are to itop fuch perfons 
as go or ride unlawfully armed, in terror of the people ; 
take away theirarms, and carry them before a juftice of 
peace. Dalt. 338. ‘To take up artificers going out of 
the kingdom, by juitice’s warrant. © 5 Geo. 1. c. 27. 
Conftables thall levy penalties on bakers, making or felling 
bread wanting weight, deficient in goodnefs, &e. and 
felling large bread at a higher price than fet by mayors, 
Ee 1 Geo. 1. ce 26. 03 Geo. 2. c29. The conftable of 
a parifh is to apprehend mothers of daffard children. 
Dalt. A confiable may, with others called to his affift- 
ance, enter dawdy-houfes, andarreft perfons with lewd 
women, for breach of the peace.) Mich. 13 Hen. 7. - The 
conftable, and two moft able inhabitants in the parifh, are 
to make an affeffment for the repairs of bridges, to be al- 
lowed by juitices: 22H. 8. c. 5. The forfeiture for 
mixing corrupt Sutter with good, and opening cafks, &c. 
is leviable by conffables. 13 & 14 Car. 2. c. 26. 4& 
5 W. 8M. «7. By a juftice’s warrant, conftables 
fhall levy penalties for ufing cloth buttons, Se. upon 
clothes. 4 Geo. 1..¢.7. 7 Geo. tl. c.12. Conftables 
. fhall provide carriages on the marching of foldiers, by 
virtue of a juftice of peace’s warrant, being allowed by 
the officers 1s. a mile for a waggon, &c. See the Table 
to the Statutes, tit. Soldiers. ‘They may feize cattle 
brought from Ireland, and caufe them to be killed, and 
the fiefh diftributed among the poor. 18 Car. 2. c. 2. 


High conffables may hear and determine complaints of 


cothiers, and their work-people; fearch for and feize 
ropes, engines, ĉc. for the ftretching of cloth: fpintters, 
$c. imbeziling wool from clothiers, fhall make fatisfac- 
_tion, or be whipped by conffables, Fc. and conftables, by 


warrant of two. juftices, may enter and fearch houfes of 


clothiers for ends and refufe of yarn, which may not be 
worked up again, under penalties leviable by the con- 
fables; and they alfo levy by diftrefs the forfeiture for 
taking away cloth from the tenters, or yarn, wool, &c. 


left abroad to dry in the night. 4 £.4. e. 1. 39 Eliz. 
€5 20.0) Fufacst. ics 16.5 13 Georr. e Dg 14 Geo 2. 
c. 35, Se. Where coals are fold by facks not lawful 


meafure, ec. conftables fhall levy the forfeiture inflicted. 
3 Geo. 2. c. 26. -Alfo the penalty for felling coals, at 
higher price than appointed, by juftice’s warrant, &c. 11 
Geo. 2. c. 15. l 
Conftables, headboroughs, ĉc. are to levy the fines im- 
pofed on thofe who fhall be prefent at unlawful conven- 
ticles ; and by virtue of a juftice’s warrant may enter 
fuch places, break open doors upon their being refufed 
entrance, and take into.cuftody perfons unlawfully af- 
fembled, Ge. 22 Car. 2. c.1. To levy penalties on 
surriers who do not curry leather fufficiently, or that neg- 
lect the fame within certain times. 1 Jac. 1. c. 22. 12 
Geo. 2. c. 25. ‘They are to be aflifting to all perfons 
appointed by the King for the collecting and management 
of the cu/foms; and to perfons having a warrant from the 
lord treafurer, &c. to make a fearch for goods that have 
not paid the cuftoms. 12 Car. 2. c. 19. 13 8 14 
Car. 2. c. 11. 9 Geo. 2. c. 35, <Fc. The penalties on 
deer-ftealers are to be levied by con/ftables, by virtue of a 
jultice’s warrant: and the penalties are 20/. for hunting 
deer in any place inclofed; and 30/. for each deer killed, 
ce And they may enter any fufpeéted place, and carry 
away venifon, {kins of deer, toils, ce. 13 Car. 2. feat. 1. 
«10. 3094W.EM. c.10. By a juftice’s warrant 
to levy the penalty on difillers, &e. felling brandy about 
the ftreets, on any bulks or fheds, Esc. 6 Geo. 2. c. 
47. And con/tables, and other officers of the peace, are 
to carry unlawful retailers of {pirituous liquors before a 
juftice, &c. and refufing to be aiding ‘in executing the 
acts againt difillers, fhall forfeit 20/. 11 Geo. 2. c. 26. 
Conftables are to affift landlords in taking di/frefés for rent 
in arrear; and in the appraifement of the goods, fale, 
&¢. if the fame are not replevied in five days. 2W.& 
- M. ¢.5. They hall give affiftance to fearchers of dyed 
cloths, in entering and examining whether the cloths or 
- fluffs are deceitfully dyed, &c. 13 Geo. 1. ¢. 24. They 
are to levy the penalty of 5s. on drunkards, for the ufe of 
the poor; or fhall forfeit 105. 4 Fac.1.¢.5. Conftables 
are to attend officers of the exci/?, and enter with them into 





fiables are to be affifting in driving off commons, forefts, 
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brewhoufes, private houfes, €&¥c. for difcovery of frauds : 
and by warrant from juftices, they are to levy the penal- 
ties on offenders againit any law of excife, by diftre{s, &c. 
See Excife Laws. 

A conftable, permitting a felon to e/cape, before arrefted, 
is guilty of a mifdemeanor, for which he may be inditied 
and fined; and if the felon be aétually in cuftody, and 
then he voluntarily permits him to efcape, ’tis felony in 
the conffable; but if the efcape be involuntary, it is 
only fineable: he may puta felon in the ftocks, and lock 
him in; or put irons upon him, or pinion him, to pre- 
vent an efcape. A conffable may difcharge any perfon 
arrefted on fufpicion of felony, where no felony is actually 
committed. Dalt.272. Cro. Eliz. 202, 752. Confta- 
bles ex officio are to apprehend felons, may call other per- 
fons to their affiftance therein, and apprehend any upon 
fufpicion, and carry them before a juftice, &c. A con- 


fiable; upon complaint or common fame of a felony, 


may fearch fufpicious houfes, both for the felon and goods 
ftolen; and may juftify breaking open a houfe to take a 
felon; and if the felon fly, he is to make an inventory 
of his goods, fend hue and cry after him, &c. Dalt. 
289, 340. 27 El. c. 13. Conftables muit levy the pe- 
nalty of ros. for fijbing in a river, without the owner’s 
conient; and fearch for unlawful nets, engines, &c. 
Alfo levy forfeitures for ufing engines to deftroy the breed 
of fifh ; and felling fea fith under certain lengths. 22 
Gera Gar E n e A sas a Glo ke Cah. 1 Geos Tt. Cc. 1s 
&e. They are to give affiftance to juftices of the peace, 
in removing forcible entries, (c. or fhall be committed 
and fined. 5 Rep. 2. To prefent forefallers of mar- 
kets, ingroffers, &e. 5 & 6 Ed. 6. c. 14. Conffables 
are to carry higlers, chapmen, victuallers, &c. before a 
juftice, who have in their cuftody any hare, or other 
game ;,and by a juftice’s warrant are to fearch fufpected 
houfes for game, e. They may carry perfons, not 
qualified to kill game, before a juftice, for keeping grey- 
hounds, fetting-dogs, Fe. See the Game As. They 
are to make a fearch monthly for gaming-houjes, where 
unlawful games fhall be kept; and they may commit the 
mafters of fuch houfes, and the gamefters found therein ; 
though it is beft to carry them before a juftice of peace: 
Conftables negle&ting their duties in this particular, forfeit 
405. They likewife levy penalties on perfons for playing 
at unlawful games, ace of hearts, faro, &c. adjudged to 
be a kind of lotteries. 33 Hen. 8. c. 9: 12 Geo. 2. c. 
28. If gaolers refufe to receive a felon, the con/ffable may 
either fecure the prifoner in his houfe, or carry him 
back to the town where apprehended : and to defray the 
charge of carrying him to gaol, &c. Conftables have 
power to fell the offender’s goods, &c. or the fame may 
be levied bysa tax: 10H. 4. Dalt.340. 3 Fac. 1. C» 
12. In London and Weftminfter the conftables, &c. fhall 
make a fearch for gunpowder, in the houfes of perfons 
keeping a greater quantity than allowed by ftatute, and 
remove the fame. 5 Geo. 1. c.26. 11 Geo. 1. ¢. 23- 
And they are to levy the penalty for putting gunpowder 
on board fhips, &c. above Blackwall in the river Thames. 
5 Geo. 1. c. 26. If any conffable refufe to affift in put- 
ting the laws in execution againft hawkers and pedlars, 
that travel without licences, and are thereby liable to 
penalties, he fhall forfeit 4os. 8 & 9 W. 3. ¢. 25. 
The penalties of felling truffes of hay, &c. under due 
weight in the Hay-marhet, are leviable by conflables. 2 
W.& M. frat. 2. ¢. 8. Conftables are to whip hedge- 
breakers, Jc. for not making fatisfaction ordered by a 
juftice: they may apprehend perfons fufpected of hedge- 
breaking, or of having in their poffeffion any underwood, 
poles, gates, ftiles, €c. and carry them before a juftice, 
tc, 43 El. c. 7. 15 Car. z. c. 2. To be aiding and 
affifting in putting the aéts in execution relating to the 
repairing of the highways; under the penalty. of 40s. 
And they are to return lifts of perfons qualified \for the 
office of furveyor, to the juftices in their feffions on the 3d 
of January yearly, under the penalty of zos. See the 
Highway Ads, and 22 Car. 2. c. 12, &c. To levy the 
penalty for privately conveying away ops, to avoid pay- 
ing duty; and forfeiture for adulterating hops, &c, 
Q dan. c.12. 1 Geo. 1. c. 12. 7 Geo. 2. & 19. Cone 
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Ec. Aorfes and cattle; on pain of 40s. 32 H.8. c. 13. 
They are to make Aue and cry after offenders where a felony 
or robbery is committed: to call upon the parifhioners 
to aflift in the purfuit; and if the criminal be not found 
in the precinét of the firft conffadle, he is to give notice to 
the next con/fable, and he to the next, who are to do as 
the firk, and continue the purfuit from town to town, 
and county to county, &c. 13 Ed. 1. St..2. ¢.6. 27 
Eliz. c. 13. Purfuers of the hue and cry may fearch 
fufpected houfes, and arreft all fupicious perfons. And 
where offenders are not taken, conftables. fhall levy the 
tax to fatisfy an execution, on recovery againft a hundred, 
and pay the fame to the fheriffs, &c. and neglecting to 
make Aue and cry, fhall forfeit 5/. 8 Geo. 2. c. 16. A 
conffable, on complaint, is to caufe an innkeeper to be 
indicted and punifhed, for refufing to lodge a traveller, 
or to provide him victuals, &c. who offers to pay for 
the fame, See1 Fac, 1. c. 9, and Wood's Inft. 460, 461. 
Confiables mult give in to the juftices at Michaelmas fef- 
fions yearly, a lift of perfons qualified to ferve on juries ; 
and neglecting to return lifts, incurs a forfeiture of 5 /. 
RERS Wehe CoB2.of 4. And see S Ei Oena: cs10. 
3.85 A Aine C18. fa Ge 8S 3 Sed. Qe be 250, . 1 hele 
lifts of jurors are to be made from the rates of each 
parith; and conffables, Jc. wilfully omitting perfons 
qualified, or inierting wrong perfons, {hall forfeit 205. 
3 Geo. 2, ¢, 25. In the time of harveft a con/fable may 
fet labourers, artificers, and ordinary tradefmen on work, 
and put thofe in the ftocks who refufe. 5 El ciy. ‘To 
` evy the forfeiture for breaking down Jamps, fet up in the 
ftreets of London, by virtue of a juftice’s warrant. 9 
Geo. 2. c 20, But fee 17 Geo. 2. ¢. 29. Conjtables 
are to give their afliftance in collecting the land tax ; 
and take diftreffes for it, &c. when refufed payment. See 
the Land tax Aés. By warrant from jultices confables 
are to leyy the penalties and forfeitures for felling in- 
fufficient : leathers ce. 1 Fac. 1..¢c. 22. They. have 
power to fearch for bad malt, and if they find any bad 
mingled with good, they may, with the advice of a juf- 
tice, caufe the fame to be fold at reafonable rates. 2 
& 3 Ed. 6. c. 10. And there are divers penalties for 
making bad malt, and frauds concerning the duty, le- 
viable “by conffables. 9 GF 10 W. 3. ¢. 22. 1 Geo. 1. 
Rah 2. Gi 2s, wut lee 3.G20..2. Ga Warf. LINER OI Geo. 1. 
¢. 21. & 2 Geo. 2. cs 1. Conftables are to fearch and 
examine if any perfons ufe other mea/ures than fuch as 
are Wincheffer meafure, and agreeable to the ftandard. 
22 Car, 2. c. 8. ' By warrant from the lieutenancy con- 
fiables are to commit perfons to gaol, refuling to provide 
arms, for horfe and foot foldiers, for the mzlitia, if no 
diftrefs can be taken. See the Militia Afs. Night 
walkers of ill fame may be taken up by conffables, and 
carried before a juftice of peace, who may bind them to 
the good behaviour, Jc. See 5 Hd. 3. ¢..14. Robbers 
of orchards, Sc. shall be whipped, by order of a juftice, 
by the conffable of the place. See the 43 Zl. c. 7. 9 
Geo. 1. c. 22,  Conffables may complain to, and carry 
before a juftice of peace, perfons fufpected to be papz/ts. 
See the Statutes againft Papi/ts. In the city of London 
they are to be aflifting to the college of phyficians, Se. 
in putting their laws in execution. 14 & 15 H. 8. 
¢.5. ‘They may command and oblige perfons infected 
‘with the plague to keep within their houfes, &c. And 
are to levy money, appointed by juftices, for relief 
of poor perfons infected. 1 Fac. 1. capi 3%. Con- 
fables hall prefent popifb recufants, within their liber- 
ties, &'c, and certify to the {effions, fuch popifh re- 
cufants convi&t, who within twenty days after the arrival 
at the place of their birth, give in their names to the par- 
fon of the parih; and neglecting, to forfeit zos. 35 
Eliz. c.2. 7 Fac... ¢c.6. To levy money due for poffage 
of letters, under 5/. by juftice’s warrant. g; Aan. c. 10. 
They are at the quarter-feffions to take prefentment of. 
. all things againft the peace, and belonging to their offices, 
&e. The conftables fhall levy a tax on parifhes, for re- 
lieving poor parifhioners. 43 Eliz. c. 2. Conftables 
are to fupprefs riots, and they may ex oficio commit of- 
tenders, (Sic, A7 Meee Caie ins nde DY G20 Ini Gabe 
Rioting, where twelve rioters continue together an hour 
after proclamation, is made felony. ‘Ihcy are to make a 
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tax and affeffment by warrant from two juftices on the 
inhabitants of their parifhers where a robbery on the high- 
way is committed in the hundred. 27 Eliz. c. 13. See 
8 Geo. 2. c. 16. Conftables are to whip wandring rogues, 
&e. by Grigping them from the middle upwards, and 
caufing them to be lafhed till their bodies be bloody. i 
Fac. 1. c. 7. The penalties for felling falt under weight 
&c, and not entering /altpits, are to be levied by con- 
ftables. g & 10 W. 3. cs 6. & 44. 7 Geow 20%. 6. 
Scavengers rates in London fhall be made by. conftables 

and church-wardens, ¢c. and the conftables to levy for: 

feitures for defaults of f{cavengers in not carrying away 

dirt; Ees 2 Wo & M. Sr 2.008. ..1 Geo rs Stow 

c. 52. . Conftables and two houfholders of towns, pa+ 

rihhes, &c. by an old law were to give teftimonials to 

Jervants; and fervants not procuring fuch were not to be 

retained, but punifhed as vagrants. 5 Eliz. c. 10. By 

virtue of a juitice’s warrant conftables fhall fearch after 

Joes, leather, Fe, imbezilled or pawned by journeymen 

fhoemakers in Loudon, who fhall ‘make fatistaétion, Gc 

9 Geo. 1. ¢- 27. Conftables are to quarter /o/diers in 

inns, alehoufes, vi¢tualling houfes, tic. Refufing to 

billet foldiers, they are to be fined not exceeding 4os. 

nor lefs than ros. and receiving any reward: to excule 

quarterage; or if vidtuallers, @c. refufe foldiers quar- — 
tered, they fhall forfeit not above 5/. nor under 4os. If — 
they quarter the wives, children, or fervants of officers or — 
foldiers, in any hoyfe, without confent of the owner, they s 
forfeit zos. The conftables, &c. fhall give in lifts to 
the juftices of the houfes and perfons obliged to quarter | 
foldiers, with their names and figns, and the numberof ofi- 
cers and foldiers billetedon them. 1 Geo.1.¢.47. 7 Geot 
c.6. See the ftatutes concerning /oldiers. Perfons fufpected - 
of defertion, may be taken up by conftables, and carried be- 
fore a juttice: and 20s, reward is given for taking upa 
deferter, They are to levy the penalty of 5s. on perfons — 
reforting to wreltling, dancing, or other {ports on a Sua-, 
day; and on perfons doing any worldly labour on that 
day, Sc. Allo 6s.8d. on butchers killing meat; and — 
20s, upon carriers, drovers, ĉc., travelling on Sunday, 
1 Car. 1. c. 1. 29 Car. 2. ce 7. On receiving a fuper- 
Jedeas from another juftice, &c. Conftables {hall difcharge 
a perfon taken up by warrant. Dalt.. 'To levy the pe- 
nalty fo? profane fevearing; which is 1s. for a fervant, 
labourer, éc. and 2s. for others; and as the crime is i 

repeated, the penalty is to be doubled. 6&7 W. 3. 
C 11. 19 Geo. 2. ce 21. Conftables fhall levy the pe- 
nalty of ¢/. on taylors giving greater wages than allow- 
ed; likewife the qages of journeymen by diftrefs, by: 
juitice’s warrant. 7 Geo. 1. St. 1. ce 13. By warrant 
from two juftices, conftables, &c. are to levy {mall tithes, 
refufed payment, by diftrefs and fale. See7@8W 
c. 6. and the ftatutes concerning tithes. Conftables, on 
information, are to deftroy tobacco planted contrary to 
the Stat. 22 & 23 Car. 2. c. 26. or be liable to a for 
feiture of 5s. for every rod not deftroyed: and upo 
warrant to make fearch, and prejent offences of plantin 
tobacco, ége. See, 12: Cars) 2. c- 34s 15 Car. 20% 
fea. 18.222 &F 23 Gar. 23c..26. . 50Gz0. INAC 
1g. and the ftatutes concerning tobacco. To ex 
warrants of commiffioners for turnpikes ; and levy the p 
nalty for pafling through them without paying the 
&e. See 1 Geo ts fe 2. co 19s 5 Geo.i2z. c. 33. - Cons 
fables, Gc. are to apprehend vagrants, and carry them 
before a juftice; and to convey them by. the juitice’s pafs 
and certificate, to their place of birth or fettlement, Ge 
being paid the allowances mentioned in the certificates 
they are to pay ros. to any perfon. apprehending a 
grant by order of juftices, which is to be repaid by t 
high conftable, &c. and refufing to pay it fhall for 
205. Vagabonds lodging in houfes or barns are alfo to 
be apprehended by conftables, és. And if they refi afe, 
or negle&t to do their duty, they fhall forfeit not above 
54. nor lefs than 40s. See 13 & 14 Car. 2. ¢. 18. 11 
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of towns, fhall fee that night watches be kept, from 
fetting to fun-rifing, who mutt be able perfons, inh 
tants of the place, and watch. by turns ; and not di 
it, may put them in the ftocks, &c. 13 Ed. 1. fh 2. 

4 v 


¢s 4. And conftables in the large parifhes of We/tminfter 

"are twice or oftener in every night to go their rounds, 
and fee that the watch do their duty, and ufe endeavours 
to prevent fires, murders, robberies, &c. and apprehend 
-tnalefactors, and perfons fufpected. See z Geo. 2. c. 11. 
mide. 2c 15. O Geo. Za cs 8. co 13. C 17s C+ 19. 

RIGO 2. (945. 25 Geo. 2. t 23. 20 G." 2. C97. 
29 Geo. 2. c. 53. They are to execute all warrants of 
jeftices, being lawful, and not out of the juftices jurif- 
diction. See the flatutes relating to ju/fices of the peace. 
-Conttables being head officers of places, {hall have in their 

 cuftody fealed weights, &c. under penalties: perfons 
buying or felling by falfe weights or meafures, forfeit 5s. 
leviable by conitables. 8 H.6. c 5. 16 Car. 1. c 

1g. And conitables are to call together affiftance to 
fave fhips from wreck; and no perfons fhall enter any 
fuch fhips, without leave from the commander, conitable, 
Se. 12 Ann, cap. 18. 

By the Stat. 26 Geo. 2. c. 31. Conftables, by the 
order of the high conftable, are to give notice to the 
feveral inn-keepers and alehoufe-keepers, within their re- 
fpective conftablewicks, of the day and place appointed 
by the juftices for granting licences. 

If a conftable doth not his duty, he may be inditted 
and fined by the jultices of peace; on the other hand, he 
is protected by law, in the execution of his duty. 

By 7 Fac. 1. cap. 5. If any ation is brought againft 
a conftable, for any thing done by virtue of his office, 
he, and alfo all others who in his aid, or by his com- 
mand, fhall do any thing concerning his office, may 
plead ‘the general iffue, and give the fpecial matter in evi- 
dence, and if he recovers he fhall have double coits. 
And fee 21 PRG Be Cs the 

By the Stat. 24 Geo. 2. e. 44. No action fhall be 

~ brought againft any conftable, or other officer, or any 
perfon acting by his order, and in his aid, for any thing 
done in obedience to any warrant of a juftice of peace, 
until demand hath been made, or left at the ufual place of 
his abode, by the party intending to bring fuch action, or 
his attorney or agent, in writing, figned by the party de- 
= manding the fame, of the perufal and copy of fuch war- 


= Tant, and the fame hath been refufed or neglected by the: 


fpace of fix days after fuch demand ; and in cafe after 
{fuch demand and compliance therewith, by fhewing the 
faid warrant to, and permitting a copy to be taken 
=- thereof by the party demanding the fame, any action fhall 
| be brought againft fuch conftable or other officer, or fuch 
= perfon acting in his aid, for any fuch caufe as aforefaid, 
= without making the juftice who figned or fealed the faid 
= Warrant, a defendant; then on producing and proving 
_ fach warrant at the trial, the jury fhall give a verdict 

for the defendant, notwithilanding any defect of jurif- 


ee.  di&ion in fach juitice ; and if fuch aĉtion, be, brought 

= Jointly againft fuch juftice, and alfo againft fuch conitable 

‘ or other officer, or: other perfon ating in his aid, then 
r P 8 


















on proof of fuch warrant, the jury fhall find for fuch 
= conitable, er other officer, and other perfon fo acting, 
- notwithftanding fuch defect of jurifdiction as aforefaid ; 
and if the verdi& fhall be given againft the juttice, the 
Wine O id fhall recover his cofts again him, to be. taxed 
fuch manner, as toinclude fuch cofts as fuch plaintiff thall 
be liable to pay to fuch defendant or defendants, for whom 
fuch verdié& fhall be found as aforefaid. No ation fhall 
brought againft any conftable, or other officer, or other 
n acting as aforefaid, unlefs commenced within fix 
_ ¢alendar months after the aét committed. 
Stat. 27 Geo. 2. cap. 20. fea, 2. The conftable exe- 
cuting a jultice’s warrant for levying a penalty, or other 
f money direéted by any a&t of parliament, by diftrefs, 
dedu& his own reafonable charges of taking, keeping, 
felling the goods diftrained ; returning the overplus 
n demand, after fuch penalty or fum of money, and 
na ges dedued. See Commitment, County-rate, Juftices 


cat haley on conftables taking money to excufe from 
ering foldiers, 4 Geo. 3. c. 3. fed. 26 & 66. 
conftable to obey the orders of the court to be held 
purfuance of 31 Geo. 2. c. 17. Jes. 12.—None to be 
ables who are fixty- three or Pate a" Geo. 2. 
7. eB. 13. 
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Conftables of London, (which city is divided into twen~ 
ty-fix wards, and every ward into the like number of pre- 
cinéts, in each whereof is a conftable), are nominated by 
the inhabitants of each precinct on St. Thomas’s day, and 
confirmed, or otherwife, at the court of wardmote; and 
after they are confirmed, they are fworn in their offices at 
a court of aldermen, on the next Monday after twelfih 
day. The fubftance of their oath’is, to keep the King’s 
peace to the utmoft of their power; to arreft affrayers, 
rioters, and fuch as make contefts to the breach of the 
peace, and carry them to the houfe of correction or 
compter of one of the fheriffs ; and in cafe of refiftance, 
to make outcry on them, and purfue them from {treet to 
ftreet, and from ward to ward, till they are arrefted: to 
fearch for common nufances, in their refpective wards, 
being required by fcavengers, &c. and upon requeft to 
aflift the beadle and raker in collecting their falaries and 
quarterage; to prefent to the Lord Mayor and minifters 
of the city, defaults relating to the ordinances of the city; 
to certify once a month into the mayor’s court, the 
names and furnames of all freemen deceafed; and alfo 
of the children of fuch freemen, being orphans: and by 
the articles of the wardmote inqueft, conftables are to cer- 
tify the names, furnames, place of dwelling, polleflion 
and trade of every perfon, who fhall newly come to in- 
habit in their precinéts, and to’keep a roll thereof; in order 
to which, they are to make inquiry at leaft once a month 
into what perfons are come to lodge and fojourn there ; 
and if they find by their own confeffions, or the record of 
the aldermens books, that fuch new comers are ejected 
from any other ward for bad living, or any mifdemeanor, 
and refufe to find fureties for their good behaviour, warn- 
ing is to be given to them and their landlords, that they 
depart; and on refufal, they may be imprifoned, and the 
landlords fined a year’s rent agreed for by fuch new 
comers. Calth. Rep. 129, 138. 

Conftables of London, in each ward, are to attend the 
watch’ by turns, and go the rounds ; and with the beadles 
every night are to warn fuch perfons as are to ferve upon 
the watch in their feveral precinéts ; and if they refufe to 
appear, the conftable may hire others in their ftead, and 
they fhall pay him according to the cuftom of the city: 
but the common council appoint the watchmen. Watch- > 
men are to apprehend night walkers, vagabonds, perfons 
going armed, Gc. and may arrett ftrangers in the night, 
and carry them before the conftable to be examined, and 
finding caufe of fufpicion fecure them till the morning ; 
and whether they are horfemen or footmen, or drivers of 
carriages, or perfons that carry burdens, the watch may 
ftay them till the morning, unlefs they can render a good 
-account of themfelves, their company, and carriage, We. 
and conftables, ec. are to be aiding and affilting to the 
watch; and the watchmen are to obey their orders, in 
conveying offenders to the compter, which is the common 
prifon for offenders for the breach of the peace, till they 
are examined, and punifhed by the Lord Mayor, &c. 
But conftables ought to be careful whom they fend to the 
compter, for fear of action for falfe dmprfonmeats pro- 
fecution for damages, ec. 

If any will not obey the arreft of the sees, they may 
make hue and cry after them; and for fuch arret of a 
ftranger, (efpecially one fufpected), none is liable to pu- 
nifhment. Dalt. 240. The court of common council 
are to meet the firk of O4oder yearly, and order a proper 
number of watchmen, beadles and nightly conftables for 
the city of London and liberties, and determine {ums to be 
levied to bear the charge thereof upon each ward; and 
for raifing money, the aldermen and common-council- 
men of wards, fhall make a rate and affeffment upon the 
inhabitants, leviable by diftrefs ; and fhall appoint their 
watchmen, fet down in writing their ftands acd number 
of rounds, and make orders for’ regulating the watch, 
é¥¢. Conftables to keep watch and ward, from the roth 
of Sept. to the 10th of March, from nine in the evening, 
till feven the next morning, and from 1oth of March 
to roth of September, from ten in the evening till fve next 
morning. ‘The conftables fhall ufe their beft endeavours, 
for preventing fires, robberies and diforders, and arreft 
malefactors ; and go twice or oftener about their wards, 
in ai night; and the watchmen are to apprehend all 

fuf- 
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perly a confultation ought not to be granted, but in cafe 
where a man cannot recover at the Common law, in the | 
King’s courts. New Nat. Br. 119. Caufesofwhichthe 
ecclefiaftical or fpiritual courts have jurifdiction, are of 
adminiftrations, admiffions of clerks, adultery, Appeals in 
ecclefiaftical caufes, apoitacy, general baftardy, blafphemy, 
folicitation of chaftity, dilapidations and church repairs, | 
celebration of divine fervice, divorces, fornication, he- f: 
refy, inceft, inftitution of clerks, marriage rites, oblations, d 
obventions, ordinations, commutation of penance, pen- bi 
fions, procurations, fchifm, fimony, tithes, probate of 
wills, &¥c. and where a fuit is in the ecclefiaftical court, F 
for any of thefe caufes, or the like, and not mixed with 
any temporal thing; if a fuggeftion-is made for a prohi- 
Cro. Eliz. 277. Where a confultation is granted upon the 
right of the thing in queftion, there a new prohibition- 
ant to the libel, &c. Vide Prohibition. See Black. Goma 
ETETA W a 


C ON 


fufpeted perfons, &c. and deliver them to the conftable 
of the night, who fhall carry them before a juftice of 
peace; conftables mifbehaving themfelves, to forfeit 205. 
and the Lord Mayor, or two juftices for the city, may hear 
and determine offences, and levy penalties by diftrefs and 
fale of goods, &c. Stat. 10 Geo. 2. c. 22. z 

Conftables are to certify to the Lord Mayor, and com- 
mon council of the city, the names of all fuch perfons as 
fhall interrupt them in the difcharge of their offices: and 
a conf{table of London has power to execute warrants, Gc. 
throughout the whole city, upon occafion. Such as are 
chofen into the office are obliged to place the King’s arms, 
and the arms of the city over their doors; and if they 
refide in alleys, at the end of fuch alleys, towards the 
ftreets, to fignify that a conftable lives there, and that 
they may be the more eafily found when wanted. See 
Comp. Parifh Officer, 6 Edit. p. 7, 8, Ge. 

Conftat, (Lat.) Is the name of a certificate, which the 
clerk of the pipe, and auditors of the Exchequer, make at 
the requeft of any perfon who intends to plead or move 
in that court, for the difcharge of any thing: and the 
effect of it, is the certifying what does conffare upon re- 
cord, touching the matter in queftion. 3 & 4 Ed. 6. 
c. 4. and 13 Eliz. ce. 6. A conftat is held to be fuperior 
to an ordinary certificate, becaufe it contains nothing but 
what is evident on record. And the exemplification un- 




































move for a prohibition in another court, after motion im 
the Chancery, &c. on the fame libel which is granted, is 
granted upon any default of the prohibition, in form, Ge 
there a prohibition may be granted upon the fame libel 


3 
bition, a confultation fhall be awarded. 5 Rep. g. To ~ 
A 
merely vexatious, for which a con/ultation thail be had. k 
fhall never be granted on the fame libel; but where 1 
again. 1 Nel/. Abr. 485. A confultation muft be purfu- 
7 tA 





der the great feal, of the inrolment of any letters patent, 
is called a conffat. ‘Co. Litt. 225. 

Conktruttibe Creafon, The Svat. 25 Ed. 3. c. 2. was 
made to define treafon, and prevent the fubject from be- 
ing condemned for conffru@ive treafon. See Black. Com. 
AM wuT nis Bhs: C9 e 

Confuctudinariug, A ritual or book, containing the 
rites and forms of divine offices, or the cuftoms of abbeys 
and monafteries : ’tis mentioned in Brompton. 

Conluctudinibus ¢ Derbviciis, Is a writ of right clofe, 
which lies again{t the tenant that deforceth his lord of the 
rent or ferviceduetohim. Reg. Orig.159. F.N.B.151. 
When the writ is brought by the party in the right only, 
he fhall count of the feifin of his anceftor, and the writ 
be in the debet; but when he counts of his own feifin, 
then the writ is in the debet & folet, Fc. And if the 
party fay in the writ ut iz redditibus & arreragiis, thefe 
words prove that the demandant himfelf was feifed of the 
fervices ; and then if he count in fuch writ of feifin of his 
anceftors, and not of his own feifin, the writ fhall abate: 
fo that if he will bring a writ of .cuftoms and fervices of 
the feifin of his anceftors, he ought to leave thefe words 
ut in redditibus, &5c. out of the writ. Where a perfon 
brings a writ of cuftoms and fervices again{ft any tenant, 
and by count demands homage, the writ ought to make 
{pecial mention thereof; as ut in homagio, &c. or the writ 
fhall abate. New Nat. Brev. 338. If this writ be 
brought againft tenant for life, where the remainder is 
over in fee, there the tenant may pray in aid of him 
in the remainder, &e. 

Conful, (Lat.) In our law books fignifies an earl. 
Bra&. lib. 1. c. 8. tells us, that as comes is derived from 
comitatu, fo conful is derived from confulendo; and in the 
laws of Edward the Confefor, mention is made of wiceco- 
mites and viceconfules. Blount. Con/fuls among the Ro- 
mans, were chief officers, of which two were yearly 
chofen, to govern the city of Rome: but this govern- 
ment of Rome has long fince been abrogated. Our Con- 
Juls abroad take care of the affairs and interefts of mer- 
chants, in foreign kingdoms where they are appointed by 
the King; as at Lifbon, Se. 

Contulta Ecclefia, A church full, or provided for, ac- 
cording to. Cowel. 

Confultation, (confultatio) Is a writ whereby a caufe 
being remov’d by prohibition from the ecclefiaftical court, 
to the King’s court, is returned thither again; for if the 
judges of the King’s court, upon comparing the libel 
with the fuggeftion of the party, find the fuggeftion falfe, 
or not proved, and therefore the caufe to be wrongfully 
called from the ecclefiaftical court, then upon this con/ul- 
tation or deliberation they decree it to be returned ; where- 
upon the writ in this cafe obtained is called a con/ultation. 
Reg. Orig. 44, Se. 


Ed. 1. ‘This writ is in nature of a procedends; but pro- 


and orders of a court, which hath power to punifh fuch 
offence; and one may be imprifoned for a contempt done ' 
in court; but not for a contempr out of court, ora private A 
abufe. 
for contempt to the court, to bring in the offender to: 
fwer on interrogatories, @c. and if he cannot acg 
himfelf, he fhall be fined. 
ing required to return a writ directed te him, doth 
return the writ, it is a contempt: and this word is ufed 
for a kind of mifdemeanor, by doing what one is forbid 
den; or not doing what he is commanded. 12 Rep. 3 
And as this is fometimes a greater, and fometimes a lefi 
offence; fo it is punifhed with greater or lefs punifhm 
by fine, and fometimes imprifonment. Dyer 128, 17 
1 Bulf. 85. 








fhop, or other peer: but for not returning a feri faci 
de bonis ecclefafficis, it is proper to move againit 
chancellor, commiffary, or official. Rex v. 


Afaph, Wilf. par. i. p. 332+ E 
mons cannot: be bailed by the court of King’s Benc 


the Honourable Alexander Murray’s cafe, ib. b 
300. 


countenance or credit, which he hath together with 


orma, qua quis in repub, Jubfiftit. 
qua q p 





Statute of writ of confultations, 24 


Contempt, (contemptus) Is a difobedience to the rules 




































Cro. Eliz. 689. Attachment alfo lies againft on 


1 Lill. 305. If a theriff, bee 


See Attachment. See Black. Com. 4 V. 28 
An attachment of contempt may ifue againft a < 


Bifoop of She i 


One committed for a contempt of the Houfe of Com- 4 S 


It is\a contempt to inftitute a fuit fiftitioufly, th 


the demand is real, either to hurt any perfon, or to g 
the opinion of the court. 
Hardw. per Annaly, 237, 239» 


Coxe and Phillips. Rep. ‘ 
Contenement, (contenementum) Is faid to fi gnify { 


by reafon of, his freehold : in which fenfe, itis ufed f 
ftatute of 1 Ed. 3. and other ftatutes: and Spelman in his 
Ghffary fays, Contenementum ¢f æflimatio EF conditionis 
But contenement 
properly that, which is neceffary for the fupport and ma 
tenance of men, agreeable to their feveral qualitie 
ftates of life: and feems to be freehold land, which 
to a man’s tenement, or dwelling-houfe, that isin his: 
occupation. For by Magna Charta, cap. 14. itisen 
that a freeman fhall not be amerced, but /ecundum s 
tudinem delidti, Jalvo fibi contenemento juos ES mera 
codem modo, Jalva merchandifa; & willanus Jalvo wain 
that is, as G/anvil tells us, he fhould be amerced, fec 
quantitatem feodorum fuorum ÑS fecundum facultate 
nimis gravari inde wideantur wel fuum contenem 
amittere. Lib. 9. c. 8. ; 
Contingent Legacy. If a contingent legacy be left to 
any one; as, when he attains, or k4 he attains the a 
twenty-one, and he dies before that time; it is a / 
legacy. Dy. 59. 1 Eq. Caf. Abr, 265. But a 
to one, to be paid when he attains the age of twen 
years, is a vefted legacy, an intereft which comme! 
prejfenti, although it be /clvendum in futuro: and 
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legatee dies before that age, his reprefentatives fhall re- 
ceive it out of the teftator’s perfonal eftate, at the fame 
time it would have become payable, in cafe the legatee 
had lived. Black. Com. 2 V. 513. 
Contingent Remainder, Contingent or executory re- 
mainders (whereby no prefent intereft paffes) are where 
the eftate in remainder is limited to take effect, either to 
a dubious and uncertain perfon, or upon a dubious and 
uncertain event; fo that the particular eftate may chance 
to be determined, and the remainder never take effect. 
3 Rep. 20. Black. Com. 2 V. 169. And fee 10 Rep. 


85. 
Contingent We, Is a ufe limited in a conveyance of 
and, which may, or may not happen to veft, according to 

the contingency exprefled in the limitation of fuch wf: a 
ufe in contingency is fuch which by poflibility may happen 
in poffeflion, reverfion or remainder, 1 Rep. 121. 
remainder contingent is {aid to be an eftate vefted ; but on 
fuch remainder in executory devifes, the eftate defcends 
till the contingency happens, and nothing is vefted till then. 
1 Vent. 189. 

Continual Claim, Is a claim made from time to 
time, within every year and day, to land, or other thing, 
which in fome refpe& we cannot attain without danger : 
as if a perfon be diffeifed of land, into which, though he 
hath aright of entry, he dare not enter for fear of beating, 
êe. it behoves him to hold on his right of entry at his beft 

Opportunity, by approaching as near it as he can, once a 
year, as long as he lives, and to fave the right of entry to 
his heir. Lit. lib. 3. c..7. Continual claim is where it 
is made, and repeated yearly, fo as to be within a year and 
a day before the death of him that hath the lands ; and 
if after he dies feifed, fo that his heir is in by difcent, yet 
he that makes the claim may enter, Jc. but if no claim be 

' made, then the entry of the perfon diffeifed, &c. is taken 
away. 32 H.8. cap. 33. Though by the ftatute the 
- diffeifor is to have peaceable poffeffion for five years, with- 
out entry or continual claim, for a difcent on his death, to 
take away the entry of the diffeifee, or his heir; after the 
five years, the diffeifee is to make continual claim, as 
before the ftatute: the feoffee of a diffeifor, abators, 
&c. are out of the ftatute, As to this claim, though the 
‘tenant die within the year and day, and it be but once 
made, it fhall preferve the entry of him that maketh it: 
- and if the anceftor claim, and the diffeifor die, and then 
` the anceftor dieth, now his heir may enter: but if an an- 

“ ceftor or predeceffor make a continual claim, and dieth, and 
the fon or fucceffor make no continual claim, and within 
the year and day after the claim made by the ancettor, the 
diffeifor dies; this fhall take away the entry of the fon or 
fucceffor, for the difcent was caft in his time. Co. Lit: 
250, 251. If there be tenant for life, remainder for 
life, the remainder in fee, and the tenant for life alien 
ün fee: if he in remainder for life maketh continual 
claim, before the dying feifed of the alienee, and after the 

= lienee die feifed, and after that the remainder-man for life 
dieth before any entry made by him: in this cafe he in 
remainder in fee fhall have benefit by the claim of tenant 

for life, and he may enter upon the heir of the alience, &c. 

Lit. Seg. 416. This claim fhall not avoid a difcent, 

unlefs it be made by him that hath title to enter, and in 
hy whofe life the dying feifed was: and fo it is for the con- 
tinual claim of a tenant for life, to give him in remainder 
advantage, except the diffeifor, &¢. die in the life-time of 

tenant for life. Co. Lit. 250. See Black. Com. 2 V. 

316. Vr he 

Continuance, Is the contiuning of a caufe in court, 

; pan entry upon the records there for that purpofe. There 

is a continuance of the afffe, Be. And continuance of a 

_ avrit or aclion is from one term to another, in cafe where 
the theriffhath not returned a former writ, iffued out in the 
faid ation. Kitch, 262. Continuances and effoins are 

_ amendable upon the roll, at any time before judgment : 
they dre the aéts of the court, and at Common law they 
may amend their own acts before judgment, though in an- 
other term ; but their judgments are only amendable in 
> fame term wherein they are given. 3Lev.431. Upon 
original, a term or two or three terms may be mefne 
jeen the'tefte and the return; and this fhall be a good 
tinuance ; for the defendant is not at any prejudice by it, 
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and the plaintiff may give a day to the defendant beyond 
the common day if he will: but a continuance by capias 
ought to be made from term to term, and there cannot be 
any mefne term, becaufe the defendant ought not to flay 
fo long in prifon. 2 Danv. Abr. 150. Ifa man recovers 
upon demurrer, or by default, &¢. and a writ of inquiry 
of damages is awarded, there ought to be continuances 
between the firft and fecond judgment, otherwife it will be 
a difcontinuance ; for the firft is but an award, and not. 
compleat till the fecond judgment upon the return of the 
writ of inquiry of damages. Jdid. 153. If the plaintiff 
be nonfuit, by which the defendant is to recover cofts ; if 
the plaintiff will not enter his continuances, on purpofe to 
fave the cofts, the defendant fhall be fuffered to enter them. 
Cro. Fac. 316, 317. The courfe of the court of King’s 
Bench is to enter no continuance upon the roll, till after 
iffue or demurrer, and then to enter the continuance of all 
upon the back, before judgment: and if it is not entered, 
it is error. Trin. 16 Jac. B.R. Vide Difcontinuance. 
Continuando, Is a word ufed in a fpecial declaration 
of trefpafs, when the plaintiff would recover damages for 
feveral trefpafles in the fame action: and to avoid multi-, 
plicity of fuits, a man may in one a&tion of trefpafs re- 


‘cover damages for many trefpafles, laying the firit to be 


done with a continuando to the whole time, in which the 
reft of the trefpafles were done; which is in this form, 
Continuando tran/greffionem predidiam, Sc. a praditto die, 
Ec. ufque talem diem, including the laft trefpafs. Terms 
de Ley. In trefpafs with a continuando of divers things, 
though of fome of thofe things there could be no 
continuando; yet it fhall be good for thofe things for 
which the continuando could be, and not for the others : 
but if the continuando had been particularly of fuch things 
whereof a continuando could not be, then it had been naught. 
3 Lev. 94. Every day’s trefpafs is faid to be a feveral 
trefpats ; though a continuando may not be of men’s con- 
tinuing a trefpafs day and night, for fome time together ; 
for mankind mutt take {fome reft: where cattle do trefpafs 
upon ground, they are continually trefpafling night and 
day, and therefore the continuando in that cafe is good.. 
1 Lill. Abr. 307. Trefpafs for breaking an houfe with a 
continuando, is good; and until a re-entry is made, the 
continuation of the poffeflion, is a ane a of the tref- 
pafs. Lutw. 1312. 

Contraband Goods, (from contra, and the Ital. bandos 
an edict or proclamation) Are thofe which are prohibited 
by act of parliament, or the King’s proclamation to be 
imported into, or exported out of this into any other na- 
tion: as during the late war with France, French wines, 
Esc. were prohibited by ftatute to be imported here from 
thence: and wool, ĉc. is not to be exported from hence 
to other kingdoms. Szat. 27 E. 3. c. 3. 13 © 14 Car. 
ZEN og g, a 

Contracaufatoz, A criminal, or one profecuted for a 
crime: this word is mentioned in Leg. H. 1. cap. 61. 

Contrà, (contrafus) Is a covenant or agreement 
between two or more perfons, with a lawful confideration or 
caufe. Weft. Symb. part 1. As if a man fells his horfe 
or other thing to another, for a fum of money ; or cove- 
nants, in confideration of zo/. to make him a leafe of a 
farm, €&J¢. thefe are good contraés, becaufe there is a 
quid pro quo, or one thing for another: but if a perfon 
make promife to me, that I fhall have 20s, and that he 
will be debtor to me therefore, and after I demand the zos. 
and he will not give it me, yet I fhall never have any action 
to recover this 20s. becaufe this promife was no contract, 
but a bare promife, or nudum paum; though if any thing 
were given for the 20s. if it were but to the value of a 
penny, then it had been a good contra. Every contra 
doth imply in itfelf an afumpft in law, to perform the 
fame ; for a contraé would be to no purpofe, if there were 
no means toenforce the performance thereof. 1 Lill. Abr. 
308. Where an aétion is brought upon a contra, and 
the plaintiff miftakes the fum agreed upon, he will fail in 
his aétion : but if he brings his ation on the promi/é in 
Jaw, which arifes from the debt, there, although he mif- 
takes the fum, he fhall recover. Alyn 29. Affump/fit in 
deed muft be fully proved. Gik. Law of Evid. 193: 
Afjumpfit in law, proof of any part good. Tb. 172.. See 
Gilb, Law of Evidence, 204, 205. 2 Vent. 154. 

There 
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There is a diverfity where a day of payment is limited 
on a contract, and where not; for where it is limited, the 
contrag is good prefently, and an action lies upon it, 
If a man buys 
20 yards of cloth, &c. the contra is void, if he do not 
pay the money prefently ; ; but if day of payment be given, 
there. the one may have an action for the money, and the 
Where a feller 
fays to a buyer, he will fell his horfe for fo much, and the 
buyer fays he will give it; if he prefently tell out the 
but if he do not itis no contrad. 
The property of any thing 
though 
regularly it mutt be delivered to the buyer, before the feller 
If one con- 
tract to buy a horfe or other thing of me, and no money 
is paid, orearneft given, nor day fet for payment thereof, 
nor the thing delivered; in thefe cafes, no aétion will lie 
for the money, or the thing fold, but it may be fold to 


without payment; but in the other not: 


other trover for the cloth. Dyer 30, 293. 


money it is a contract ; 
Noys Max. 87. Hob. 41. 
fold is in the buyer immediately by the contrad ; 


can bring his action for the money. Noy 88. 


another, Plowd. 128, 309. 
All contracts are to Be certain, perfect, and compleat : 


For an agreement to give fo much for a thing as it fhal] 
be reafonably worth, is void for incertainty ; fo a promife 


to pay money in a fhort time, &c. or to give fo much, 
if he likes the thing when he fees it. Dyer gt. 


92. 


the contrađ is determined. Perk. Seg. 112, 114. Shep. 


Abr. 294. 
In contra&s, the time is to be regarded, in and from 


which the contra is made: The words fhall be taken in 
the common and ufual fenfe, as they are taken in that 


place where fpoken; and the law doth not fo much look 


upon the form of words, as on the fubftance and mind of 
A con- 


the parties therein. 5 Rep. 83. 1 Bulf. 175. 
trad for goods may be made as well by word of mouth, 
as by deed in writing; and where it is in writing only, 


not fealed and delivered, it is all one as by word. But 


if the centra be by writing fealed and delivered, and fo 

turned into a deed; then it is of another nature, and in 
this cafe generally the action on the verbal contraé is gone, 
and fome other aétion lies for breach thereof. Ploavd. 
130,.309. Dyer go. Contrads, not to be performed ina 
year, are to be in writing, figned by the party, &c. or 
no action may be brought on them: But if no day is fet, 
or the time is uncertain, they may be good without it. 
Stat. 29 Car. 2..c. 3. And by the fame ftatute, no con- 
tra@ for the fale of goods for 10/. or upwards, fhall be 
good, unlefs the buyer receive part of the goods fold ; or 
gives fomething in earneft to bind the contrad ; or fome 
note thereof be made in writing, figned by the perfon 
charged with the contrag, Jc. If two perfons come to a 
draper, and one fays, let this man have fo much cloth, 
and I will pay you; there the fale is to the undertaker 
only, though the delivery is to another by his appoint- 
ment: But if a contrag be made with 4. B. and the ven- 
dor {eruples to let the goods go without money, and C. 

D. comes to him and defires him to let 4. B. have the 
goods, and undertakes that he hall pay him for them, 
that will be a promife within the ftatute 29 Gate Be. 6430 

and ought to be in writing, Mod. Caf. 249. A contra@ 
made and entered into upon good confideration, may for 
good confiderations be diffolved. See Agreement:and Sale. 
Ufurious Contraés, vide U/fury. 

. Contrafattion, (Contrafađio) A counterfeiting; as 

contrafattio f figilli Regis, cpl se the King’s feal. 
Blount. - 

















1 Balf. 
But if I contra& with another to give him 1o/. for 
. fuch a thing, if I like it on feeing the fame; this bargain 

is faid to be perfe&t at my pleafure: Though I may not 
take the thing before I have paid the money ; if I do, the 
feller may, have trefpafs againft me; and if he fell it to 
another, I may bring an action of the cafe againft him. 
Ney 104. If a contra be to have for cattle fold 10/4. If 
the buyer do a certain thing, or elfe'to have 20 /. it is a 
good contrac, and certain enough: And if I agree with a 
perfon to give him fo much for his horfe, as Y. S. fhall 
judge him to be worth, when he hath judged it, the con- 
tra@ js compleat, and an aĉtion will lie on it; and the 
buyer fhall have a reafonable time to demand the judg- 
ment of F. $. But if he dies before his judgment is given, 


page 


Contra fozmam Collationis, Is a writ that lay where 
a maa had given lands in perpetual alms, to any late 
houfes of religion, as to an abbot and convent, or to the 
warden or matter of any hofpital and his convent, to find 
certain poor men with neceffaries, and do divine fervice, 
&c. If they aliened the land, to the difherifon of the 
houfe and church, then the donor, or his heirs, fhould 
bring this writ to recover the lands. It was had againit 
the abbot, or his fucceffor ; not againft the alienee, though 
he were: tenant of the land: And was founded upon the 
ftatute of Weft. 2. c. 1. Reg. Orig. 238. F. N. B. 
210. 

Contra fozmam Feoamenti, A writ that lies for the 
heir of a tenant enfeoffed of certain lands or tenements, — 
by charter of feoffment from a lord to make certain fer- 
vices and {uits to his court, who is afterwards diftrained ~ 
for more fervices than are mentioned in the charter, Reg. 
Orig. 176. Old Nat. Br. 162. 

Contra foxmam Otatuti, Is the ufual conclufion of 
every indiftment, &c. laid on an offence created by flax 
tute. 

If one fratute be rélative to another, as where the former — 
makes the offence, the latter adds a penalty, as the ftatutes 3 
of 1 & 23 Eliz. thé indictment onght to conclude contra 
formam flatutorum. 2 Hales Pl. C. 173. cap. 24. cites 
Pafch, 42 Eliz. B. R. Croke, n, 6. Dingley v. Moore. ie 

Where there are /everal flatutes, and it does not appear 
on which the ‘xformation is founded, the concliding aia 3 
Sormam flatuti is ill. Cro. F. 142. pl. 19. Mich. 4 Jac 
B. R. Broughton v. Moore, cites as is adjudged in the 
cafe of Talbot & al’. er q 

Where one ad makes the offence, Bae another gives. 
penalty, an information muft be contra formam flatutorum, — 
and cited 33 Eliz. Talbot v. Sheldon, who was indi&ed 
for recufancy contra formam flatuti, 23 Eliz. c. 1. andthe — 
judgment was reverfed becaufe the penalty was demanded; _ 
for the 10 Eliz. made the offence, and the 23d gave the 
penalty ; but if the information be for the offence only, 
it had been good; per Coke. Ow, 135. Trin. 9 ~~ 
See 5 Vin, Abr. 552—556. : 

Contramandatio Piaciti, Signifies a refpiting or givin 
a defendant further time to anfwer; or a pce 
what was formerly ordered. Leg. H. 1. c. 5 $ 

Contramandatum, Is faid to be a lawful excufe di 
the defendant in a fuit by attorney alledgeth for himfelf, 
to fhew that the plaintiff hath no caufe of er <a 
Bliunt. ‘he 

Contrapofitis, A plea or anfwer. Si quis in sin Ree 
per juftitiam pofito fui vel fuorum caufam injuftis contermina=~ 
tionibus vel contrapofitionibus difforciet, hane perdat. e ra 
Fen, I, 6-345 i: 

Contrarients. In the reign of King Edw, z. Thomas 
Earl of Lancafter taking part with the Barons againft the 
King, it was not thought fit, in refpect of their great, 
power, to call them Perel or traitors, but pap 



































Contrarientium. 

Contratenere, To with-hold. 
teneat. Leg. Alfredi apud pute A 6. 9 wee 
Contribules, Contribunales, kindred 4 coufins. ae iP 


75+ 
C EE R (Contributio) Is where every on 
his fhare, or contributes his part to any thing, O 
cener fhall have contribution againft another ; one he 
contribution againft another heir, in equal degree: 
one purchafer have contribution againft another. Alfo c 
nufors in a ftatute fhall be equally charged, and not o 
them folely extended. 3 Rep. 12, 13, Se. Ona 
tute or recognizance, there is a contribution and fta 
the full age of the heir, &c. and this doth extend to 
leflee for life, or years of the conufor, who has pa 
the land liable, and the heir within age the refidue 
the land of every one of them ought to be charged equ 
ly, becaufe the whole is liable to the judgment; and 
cannot be, if during the nonage, the burden fhal 
uponone only. ‘Fenk. Cent. 36. If lands are mort 
and then devifed to one perfon for life, with remai 
another ; both devifees fhall make contribution to p: 
of the mortgage-money. Chan. Caf. 224, 271. , 


goods are caft into the fea, for the {fafe-guard of a thip, 
or other goods, é&'c, aboard in a tempeft ; there is a contri- 
bution among merchants, towards the lofs of the owners. 
32 H. 8. c. 14. And where a robbery is committed on 
the highway, and damages are recovered againft one or a 
few perfons, in action againft the hundred, the reft of the 
inhabitants fhall make contribution to the fame. 27 Elix. 
6 13. 
Contributione facienda, Is a writ that lieth where 
there are tenants in common, that are bound to do one 
thing, and one is put to the whole burden; or who jointly 
“hold a mill pro indivifo, and take the profits equally, and 
the mill falling into decay, one of them will not repair 
the mill; now the other fhall have a writ to compel him 
to contribute to the reparations. And if there be three co- 
. parceners of land, that owe fuit to the Lord’s court, and 
the eldeit performs the whole ; then may fhe have this writ 
to compel the other to make their contribution. So 
where one fuit is required for land, and that land being 
fold to divers perfons, fuit is demanded of them all, or 
fome of them by diftrefs, as entirely as if all the land were 

fillin one. Reg. Orig. 175. F. N. B. 162. 

Controller, (Fr. Contrerolleur, Lat. Contrarotulator) Is 

an overfeer or officer relating to public accounts, Se. 

And we have divers officers of this name; as controller of 

_ the King’s Houfbold; of the Navy; of the Cufoms; of the 

Excife; of the Minut, Efc. And in our courts, there is 
the controller of the Hamper; of the Pipe, and of the Pell, 
ic. The office of Controller of the Houfbold is to control 

the accounts of the Green Cloth; and he fits with the Lord 

_. Steward and other Officers in the counting-honfe, for 
daily taking the accounts of all expences of the houfhold. 

The Comptroller of the Navy controls the payment of wages; 
‘examines and audits accounts ; and inquires into rates of 

Kores for fhipping, Ee. Coutrollers of the Cuftoms and Ex- 

tife, their office is to control the accounts of thofe reve- 

nues: And the Controller of the Mint controls the pay- 
ment of wages, and accounts relating to the fame. Con- 
troller of the Hamper is an officer in the Chancery attending 
‘the Lord Chancellor daily in term-tinie, and upon feal 
days; whofe ofice is to take all things fealed from the 

Clerk of the Hamper, inclofed in bags of leather, and to 
ete the juft number and effect of all things fo received, 

and enter the fame in a book, with all the duties apper- 
taining to his Majefty, and other officers for the fame. 

The Controller of the Pipe is an officer of the Exchequer, 

_ who writes out fummons twice evety year to the fheriffs to 
levy the farms and debts of the Pipe; and keeps a con- 
trolment of the Pipe;‘c. Controller of the Pell is alfo an 
officer of the Exchequer; of which fort there are two, who 
fare the Chamberlains clerks, that do or fhould keep a con- 
trolment of the Pell, of receipts and goings out : And this 
officer was originally fuch as took notes of other officers 
accounts or receipts, to the intent to difcover if they dealt 
samifs, and was ordained for the Prince’s better fecurity. 
Pleta, libs 1. cap. 18. Stat. 12 Ed. 3. cap. 3. This lat 
feems to be the original ufe and defign of all Controllers. 

- @entrover, (Controuveur) Signifies in our law one 
that of his own head deviles or invents falfe news: 2 
daft. 227. 

Gonvenable, (Fr.) Agreeable. 
_ See Covenable. : 
Convenient, (Conveniens) Of the ufe of this word, the 
Lord Coke in his inftitute fays,—Non folum guod licet fed 
-.quod eff conveniens efè confiderandum, nibil guod eff incon- 
veniens ¢f licitum. 1 Inft. 66. 
= @Goirtbent, (Cozventus) Signifies the fraternity of an ak- 
bey or priory ;_as focietas doth the number of-fellows in a 
ollege. Bra&. lib.i2. c 35; , 
= = Conbenticle, (Conventiculum) A private affembly or 
meeting for the exercife of religion; firt attributed in 
-idifgrace. to the meetings of Wickliff in this nation, above 
“two hundred-years fince: and now applied to the illegal 
meetings of the Nozconformijis : It is mentioned in the 
eoftatates 2 Hen: 4.cc. 15. 14.6. ¢. 3. and 16 Car. 2. 
zie 4. which ftatute was made to prevent and fupprefs 
eonventicles : And by 22 Car. 2. cap. 1. It is enacted, 
. that if any perfons of the age of fixteen years, fubjects 


Stat..27 £d.3.c..21. 


_ of this kingdom, fhall be prefent at any conventicle, where 


_ there are five or more affembled, they fhall be-fined 5 s. 
c A y à 






















prox. Jequent. 
faium Johannem, & petit deliberationem di@i Diaboli, Je- 


‘it does not amount to a converfion. 
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for the firit offence, and 10s. for the fecond ; and perfona 
preaching incur a penalty of 20 /. 
ing to be held in a houfe, &c. is liable to 207. penalty. 
Justices of peace have power to enter fuch houfes, and 
feize perfons affembled, &c. 
duty, they fhall forfeit 100/. 
know of fuch meetings, and do not inform a juftice of 
peace, or chief magiftrate, he fhall forfeit 5/. But the 
1 W. & M. c. 18. ordains, that proteftant diffenters fhall 
be exempted from penalties: Though if they meet in a 
houfe, with the doors lock’d, barr’d, or bolted, fuch 
diffenters fhall have no benefit from 1 W. & M. Officers 
of the government, ĉc. prefent at any conventicle, at 
which there fhall be ten perfons, if the Royal Family be 
not prayed for in exprefs words, fhall forfeit 49 /, and be 
difabled. 


Alfo fuffering a meet- 


And if they negleét their 
And if any conftable, &c. 


Stat. 10 Ann. c. 2. See Herefy. 
Conbentio, Is a word ufed in ancient law-pleadings, 


for an agreement or covenant: As 4. B. queritur, Oc. 
de C. D. Se. pro eo quod non teneat conventionem, Gc. 
There is a pleafant record of the court of the manor of Hat- 
feld, in Com. Ebor. held Anno 11 Ed. 3. which runs thus: 
Robertus R. gui obtulit fe verfus Johannem J. de eo quod 
non teneat conventionem inter eos faciam, © unde queritur, 
quod certo die {SF anno apud, &c. convenit inter pradidium 
Robertum éf Johannem, quod predidus Johannes wendi- 
dit predi&o Roberto diabolum ligatum in quodam ligamine 
pro iii d. ob. & predidus Robertus tradidit prediGo Johan- 


ni quoddam obolum earles (7. e. earnet-money) per quod 


proprietas dicli Diaboli commoratur in perfona didi Roberti 


ad habend. deliberationem didi Diaboli, infra quartam diem 
Ad quam diem idem Robertus venit ad præ- 


cundum conventionem inter eos fadam ; idem Johannes præ- 
di&um Diabolum deliberate noluit, nec adhuc vult, ïc. ad 


grave dampnum ipfius Roberti lx. fol. Et inde producit 
jedam, Se. 


Et prediGus Johannes venit; Ge. Et non 
dedicit conventionem prediGam. Et quia videtur curiae 
quod tale placitum non jacet inter Chriffianos, Ideo partes 


predici adjournantur ufque in infernum, ad audiendum jus 


dicium fuum, utraque pars in Mifericordia, Se. 
Conventione, Is a writ that lies for the breach of any 


covenant in writing, whether real or perfonal: And it 


is called a Writ of Covenant. Reg. Orig. 115. F.N. B. 
145. ; ; 
Convention, Is properly where a parliament is afem- 
bled, but no aét is paffed, or bill figned, &c. See Par- 
liament. ; 
Convention Parliament. On the abdication of King 
James Ul. Anno 1689. 'Theaffembly of the ftates of the 
kingdom, to take care of their fights and liberties, and 
who fettled King William and Queen Mary on the throne; 
was called the Convention : And the Lords and Commons 
thus convened were declared the two houfes of parliament, 
notwithitanding the want of any writ of fummons, We. 
Stati 1 W. &@ M. 
Conbentuals, Are thofe religiousmen who are united _ 
together in a co#vent or religious houfe. Cozwel: 
Conbventual Church, Is a church that confilts of regu- 
lat clerks, profeffing fome order of religion; or of Dean 
and Chapter, or other focieties of Spiritual Men: 
@onverfion; Is where a perfon finding or having the 
goods of another in) his poffeffion; converts them to his 
own ufe; without the confent of the owner; and for 
which the proprietor may maintain an aétion of rower 
and Converfion agaihft him.—And refufal to reftore goods 
is, prima facie, faificient evidence of a converfion, tho’ 
10 Repi 56: Black 
Com. 3 V. 152: 
Converios. The Jews here in Exgland were formerly 
called Converfos, becaufe they were converted to the Chri/- 
tian religion, King-fen. 3. built an houfe for them in 
London, and allowed them a competent provifion or fub- 
fiftence for their lives; and this,houfe was called Domus 
Converforum. But by reafon of the vaft expences of the 
wars, and the increafe of thofe converts, they, became a 


iburden to the crown; fo that they were placed in abbeys 


and. monafteries for their fupport and maintenance. And 
the Fews being afterwards banifhed, King Ed. 3. inthe 
51ft year of his reign, gave this houfe which had been 
ufed for the converted Jews, for the keeping of the Rolls; 
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and it is faid to be the fame which is at this time enjoyed 
by the Mafter of the Rolls. Blount. 

Convepancee, Is a deed which pafies land from one man 
toanother. Conveyance by feoffment, and livery, was the 
general conveyance at common law; and if there was a 
tenant in pofleffion, io that very could not be made, 
then was the reverfion granted, and the tenant always at- 
torned: Alfo upon the fame reafon, a leafe and relea/e 
was held to be a good conveyance, to pafs an eftate; but 
the leflee was to be in actual poffeffion, before the releafe. 
But the leafe is now confidered as operating fo as to give 
the pofleffion, which it does in point of law. By the 
common law, when an eftate did not pafs by feoffment, 
the vendor made a leafe for years, and the leflee actually 
entered; and the leffor granted the reverfion to another, 
and the leffee attorned: Afterwards, when an inheritance 
was to be granted, then likewife was a leafe for years ufu- 
ally made, and the leffee entered (as before) and then the 
Jeffor releafed to him: But after the fatute of ufes, it be- 
came an opinion, that if a /ea/e for years was made wpon 
a valuable confideration, a relea/e might operate upon it 
without an aétual entry of the leflee ; becaufe the fta- 
tute did execute the leafe, and raifed an ufe prefently to 
the leflee: And Serjeant Moor was the firt who practtifed 
this way. 2 Mod. 251, 252. The moft common convey- 
ances now in ufe are deeds of gift, bargain and Jale, leafe 
and releafe, fines and recoveries, fettlements to ufes, &c. A 
fon did give and grant lands to his mother, and her heirs ; 
though this was a defective conveyance at common law, yet 
it was adjudged good by way of w/é, to fupport the inten- 
tion of the donor, and therefore by thefe words an ufe did 
arife to the mother by way of covenant to ftand feifed. 2 
Lev. 225. A feoffment without /very and /rifin, will not 
enure as a grant; but where made in confideration of a 
marriage, Gc. it has been adjudged, that it did enure 
as acovenant to ftand feifed to ufes. 2 Lew. 213. 

Tenant in fee, in confideration of marriage, covenanted, 
granted, and agreed all that mefluage to the ufe of himfelf 
for life, then to his wife for life, for her jointure, then to 
their firft fon in tail male, Ge. Now by thefe words it 
appeared, that the hufband intended fome benefit for his 
wife, wherefore the court fupplied other words to make 
the conveyance fenfible. 1 Lutw. 782. The words give 
and grant, (Jc. are proper for a conveyance at common 
law; but it has been held, that though fome books war- 
“rant that conveyances fhall operate according to the words, 
yet of late the judges have a greater confideration of the 
pafling the eftate, than the manner by which ’tis pafled. 
2 Lutw.1209. A conveyance cannot be fraudulent in part, 
and good as to the reft: For if it be fraudulent and void 
in part, it is void in.all, and it cannot be divided. 1 
Lill. Abr. 311. Fraudulent conveyances to deceive cre- 
ditors; defraud purchafers, &c. are void, by Stat. 50 
Ed. 3. cap. 6. 13 Eliz. cap. 5. 27 Eliz. cap. 4. Vide 
Deeds. 

Convik, (Convidus) Is he that is found guilty of an 
offence by verdict of a jury. Staund. P. C. 186. Cromp- 
ten faith, That convigion is either when aman is out- 
lawed, or appeareth and confeffeth, or is found guilty by 
the inqueft: And when a ftatute excludes from clergy 
perfons found guilty of felony, &e. it extends to thofe 
who are conviéted by confeffion. Cromp. Juft. 9. The 
law implies a conviétion, before punifhment, though not 
mentioned ina ftatute: And where any ftatute makes a fe- 
cond offence felony, or fubject to a heavier punifhment than 
the firft, it isalways implied that fuch fecond offence ought 
to be committed after a comviGion for the firk. 1 Hawk, 
P. C. 13, 107. Judgment amounts to convidion ; though 
it doth not follow that every one who is conwid, is ad- 
judged. Ibid. 14. A convi@ion at the King’s fuit may 
be pleaded to a fuit by an informer, on a penal ftatute ; 
becaufe while in force it makes the.party liable to the for- 
feiture, and no one ought to be punifhed twice for the 
fame offence: But conwidtion may not be pleaded to a 
new fuit by the King. Jé;d.18. A perfon conviged or 
attainted of one felony, may be profecuted for another, to 
bring-acceffaries to punithment, Gc, Fitz. Coron. 379. 
On a joint indiétment or information, fome of the de- 
fendants may be acquitted, and others conwided. 2 Hawk. 
240. Perfons conviéjed of felony by verdict, &c. are not 
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to be admitted to dai/, unlefs there be fome fpecial mo- 
tive for granting it; as where a man is not the fame per- 
fon, &c. for bail ought to be before trial, when it ftands 
indifferent whether the party be guilty, or not. fid. 995 
114. Conviction of felony, and other crimes, difables a 
man to be a juror, witnefs, &c. By our books, con- 
vifion and attainder are often confounded. 

Conbvittion, before juitices of peace. When an a& 
of parliament orders the conviGion of offenders by ju/tices 
of peace, &c. it muft be intended after fummons to bring 
them in, that they may have an opportunity of making 
their defence ; and if it be otherwife, the conviction thall 
be quathed. Mich. 2 Ann. B. R. Mod. Caf. 41. 


Convitt Weeufant, According to the ftatutes. See — 


Recufants. 

Convibium, Signifies the fame thing among the laity, 
as procuratio doth with the clergy, wiz. When the tenant 
by reafon of his tenure is bound to provide meat and 
drink for his lord once or oftener in the year, Blount. 

Convocation, (Ccnvocatio) Is the affembly of all the 
clergy, to confult of ecclefiaftical matters in time of par- 
liament : And as there are two houfes of parliament, fo 
there are two houfes of convocation; the one called the 
Higher or Upper Houfe, where the archbifhops and all the 
bithops fit feverally by themfelves; and the other the 
Lower Houfe of Convocation, where all the ret of the 
clergy fit, 7. e.. All deans and archdeacons, one proctor 
for every chapter, and two proétors for all the clergy of - 
each diocefe, making inthe whole number one hun 
and fixty-fix perfons. Each convocation houfe hath a pro- — 
locutor, chofen from among themfelves, and that of the 
lower houfe is prefented to the bifhops, &¢. ‘The Arch- 
bifhop of Canterbury is the Prefident of the Convocation, 
and prorogues and diffolves it by mandate from the King, 
The convocation exercifes jurifdiétion in making — 
with the King’s affent: For by the Stat. 25 H. 8. c 
the convocation is not only to be affembled by the Kinga 
writ; but the canons are to have the royal affent: They 
have the examining and cenfuring of heretical and fchif- 
matical books, and perfons, &c. But appeal lies to the - 
King in Chancery, or to his delegates. 4 Inf. 322. 2 
Roll. Abr, 225. Theclergy called to the convocation, and 
their fervants, &c. have the fame privileges as membat ' 
of parliament. ` Stat. 8 H. 6. c. 1. 

Conufance of icas, A privilege that a city or towa 
hath to hold pleas. See Cogni/ance. 

Conufant, (Fr. Connoi/ant) Knowing or antennae 
ing: As ifthe fon be conu/ant, and agreed to the feoff- 
ment, Jc. Co, Litt. 1 

Coopers, Shall make their veffels of feafonable aa A 
and mark them with their own marks, on pain of 3s. 4d. 


forfeiture; and the contents of veffels are, appointed to 


be obferved under like penalty, as the beer barrel hall 
contain 36 gallons, a kilderkin 18, and firkin 9, Ge. 


The wardens of the Coopers company in London, with an 


officer of the mayor, are to fearch all veffels for ale, beer, 
and foap to be fold there; and to mark them that are 
right, and they may burn thofe that be not fo: And if — 
any Cooper, ETc. diminifh a veflel by taking out the head, 

or a ftaff thereof, it fhall be burnt, and the offender for- 


feit 3s. 44. Alfo Coopers are to fell their veffels at fuch é 


rates as -hail be ordained by juftices, mayors, Ge. 23 _ 
H.8. This laft claufe is repealed by 8 Eliz. cap. g. 
€ oopertio, The head or branches of a tree cut down; — 
though Coopertio Arborum is rather the bark of timber 
trees felled, and the chumps and broken wood. Coaweél. 


eopertura, A thicket or covert of wood. Char de 4 


Forefta, cap. 12. 
Coparceners, (Participes) Otherwife called Parceners, 


are'fuch as have equal portion in the inheritance of an an- 7 
ceftor; and by /aw are the ifue female, which, in dee 


fault of heirs male, come in equality to the lands of their 
anceftors: Brad. lib. 2. Cp. 30. 


ceners of full age, €c. 


whole. Lit. 243. 


1 Inff. 173. 1 Rep. 87. The crown — 


of England is not fubject to coparcenary; and there is — 
Co. Litt. 27. State — 


no coparcenary in dignities, Ge. 
25 H. 8. ¢ az. Vide Parceners, 






They are to make 
partition of the lands; which ought to be made by copar- Es 
And if the eftate of a coparcener 
be in part eviéted, the ‘partition fhall be avoided in the 


Copartnerhip, % 


deed, &c. 
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- Copartnerhip; Is a deed of covenants between mer- 
chants, or others, for carrying on 2 joint trade, &e. 

Cope, Is a cuftom or tribute due to the King, or lord 
of the foil, out of the Jead mines in fome part of Derby- 
frire; of which Manlove faith thus: : 


Egrefs and regre/s to the King’s highzway, 

The miners have; and lot and cope they pays 
The thirteenth difh of ore within their mine, 

Yo the lord, for lot they pay at measuring time ; 
Six-pence a load for cope the lord demands, 

And that is paid to the berghmatter’s hands, &c. 


Agreeable to this you may find in Sir John Pettus’s Fodine 
Regales, where he treats on this fubject. ‘This word, by 
Domefday-Book, as Mr, Hagar hath interpreted it, fignifies 
a hill: and cope is taken for the fupreme cover, as the 
cope of heaven. Alfo it is ufed for the roof and covering 
of a houfe ; the upper garment of a prieit, ĉc. 

Copia Libelli veliberanda, Is a writ that lies where 
a man cannot get the copy of a libel at the hand of a 
judge ecclefiaftical, to have the fame delivered to him. 
Reg. Orig. 51. 

Toppa, A cop or cock of grafs, hay or corn divided 
into titheable portions; as the tenth cock, &c. This 
word, in frictnefs, denotes the gathering or laying up the 
corn in copes or heaps, as the method is for barley or oats, 
&c. not bound up, that it may be the more fairly and juitly 
tithed : and in Kent they {till retain the word, a cop or cap 
of hay, ftraw, Se. Thorn in Chron. 

Copper and Copper Dre, Copper plates and copper 
fully wrought, to what duties liable, 4 © 5 W. & M. 
cs 5. fe. 2. All copper may be exported paying the 
lawful duties and cuftoms, 5 W.& M. c. 17. 

Copp (copia) Is in a legal fenfe the tranfcript of an 
original writing ; as the copy of a patent, of a charter, 
A claufe out of a patent, taken from the 
chapel of the Rolls, cannot be given in evidence; but you 
muft have a true copy of the whole charter examined: it 
is the fame of a record. And if upon atrial, you will 
give part of a copy of an office in evidence to prove adeed, 
which deed is to prove the party’s title to the land in 
queftion that gives itin evidence; if that part of the office 
copy given in evidence, be not fo much of it as doth any 
ways concern the land in queftion, the court will not ad- 
mit of it: for the court will have a copy of the whole given, 
or no part of it fhall be admitted. 1 Lill. Abr. 312, 313. 
Where a deed is inrolled, certifying an attefted copy is 
proof of the inrolment; and fuch copy may be given in 
evidence. 3 Zev.387. A common deed cannot be proved 
by a copy or counterpart, when the original may be pro- 
cured. 10 Rep. 92. And acopy of a will of lands, or 
the probates is not fufficient ; but the will muft be fhewn 
as evidence. 2 Roll. Abr. 74. Copies of court rolls ad- 
mitted as evidence. See Evidence. 

Copphold, (tenura per copiam rotuli curie) Is a te- 
nure for which the tenant hath nothing to fhew but the 
copy of the rolls, made by the fteward of the lord’s court; 
on fuch tenant’s being admitted to any parcel of land or 
tenement belonging to the manor. 4 Rep. 25. It is cal- 
led baje tenure, becaufe held at the will of the lord: 
And Fitzherbert fays, it was anciently tenure in villenage, 
and that copyhold is but anew name. Some copyholds are 


held by the werge in ancient deme/ne ; and though they are 


by copy, yet are they a kind of freehold; for if a tenant 
of fuch copyhold commit felony, the King hath annum 
diem ÈS vaftum, as in the cafe of freeholders: fome other 


copyholds are fuch as the tenants hold by common tenure, 


called meer copyhold, whofe land, upon felony committed, 
efcheats to the lord of the manor. Kitch. 81. But copy- 


_ Sold land cannot be made at this day ; for the pillars of a 


sopybold eftate are, That it hath been demifed time out of 
mind by copy of court-roll ; and that the tenements are 
parcel of or within the manor. 1 Inf. 58. 4 Rep. 24. 
A copyhald tenant had originally in judgment of law but an 
eftate at will; yet cuftom fo eftablithed his eftate, that by 
the cuftom of the manor it was defcendible; and his heirs 
inherited it: and therefore the eftate of the cogyholder is not 
merely ad vcluntatem domini, but ad voluntatem domini fe- 


-cundum confuetudinem manerii ; fo that the cufiom of the | 


2 
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manor is the life of copyhold eftates; for without a caftom, 
or if co yholders break their cuftom, they are fubjeét to the 
wili of the lord: and as a copyhold is created by cuftom, 
fo it is guided by cuftom. 4 Rep. 21. A copyholder, {o 
long as he doth his fervices, and doth not break the cu 
tom of the manor, cannot be ejected by the lord; if he be, 
he, fhall have trefpais againfthim: but if a copyholder re- 
fufes to perform his fervices, it is a breach of the cultom, 
and forfeiture of his eftate. 

Copybolds defcend according to the rules atid maxims of 
the Common law, (unlefs in particular manors, where 
there are contrary cuftoms, of great antiquity) ; but fuch 
cuftomary inheritances fhall not be affets, to charge the 
heir in action of debt, ĉc. Ibid. ‘Though a leafe for 
one year of copyhold lands, which is warranted by the 
Common law, thall be affets in the hand of an executor. 
1 Vent. 163. Copyholders hold their eftates free from 
charges of dower, being created by cuftom, which is pa- 
ramount to title of dower. 4 Rep. 24. Copyhold inhcri- 
tances have no collateral qualities, which do not concern 
the defcent; as to make them affets ; or whereof a wife 
may be endowed; a hufband be tenant by the curtefy, 
&c. But by particular cuftom, there may be dower and 
tenancy by the curtefy. Cro. Eliz. 361. There may be 
an ¢ftate-tail in copyhold lands by cuftom, with the co- 
operation of the ftatute W.2. And as a copyheld may be 
entailed by cuftom, fo by cuftom the tail may be cut off 
by furrender. 1 Inf. 60. A copyhold may be barred by 
a recovery, by fpecial cuflom; and a furrender may bar 
the ifue by guitom. A fine and recovery at Common 
law will not detiroy a copyhold eftate ; becaufe Common 
law affurances do not work upon the affurance of the co- 
pyhold: though cepyhold lands are within the Stat. 4-H. 7. 
of fines and proclamations, and five years non-claim, and 
fhall be barred. 1 Rol. Abr. 506. 

A plaint may be made in the court of the manor, in the 
nature of a real action, and a recovery fh ll be had in that 
plaint againil tenant in tail, and fuch a recovery fhall be a 
difcontinuance to the eftate-tail. 1 Brownl. 121. And 
the fuffering a recovery by a copyhelder tenant for life in the 
lord’s court is no forfeiture, unlefs there is a particular 
cultom for it. 1 Nel. Abr. 507. Gopyholders may entail 
copyhold lands, and bar the entails and remainders, by 
committing a forfeiture, as making leafe without li- 
cençe, &Jc. and then the lord is to make three proclama- 
tions, and feize the copyhold, after which the lands are 
granted to the copyholder, and his heirs, &c. This is the 
manner in fome places, but it muft be warranted by cuf- 
tom. 2 Danv. Abr. i191. Sid. 314. 

Cuftoms ought to be time out of memory; to be rea- 
fonab!e, ĉc. And a cuftom in deprivation or bar of a 
copyhold eftate, fhall be taken ftrictly ; but when for 
making and maintaining it, fhall be conftrued favourably. 
Comp. Cop. fed. 33. Cro. El. 879. An unreafonable 
cuftom, as for a lord to exact exorbitant fines; for a co- 
pybolder for life to cut down and fell timber-trees, Fc. 
is void. A copyholder for life pleaded a cuftomi, that every 
copyholder for life might, in the prefence of two other co- 
pyholders, appoint who fhould have his copyhold after his 
death ; and that the two copyholders might affefs a fine, 
fo as not to be lefs than had been ufually paid ; and it 
was adjudged a good cuftom. 4 Leon. 238. But a cuf- 
tom to compel a lord to make a grant, is faid to be 
againit law; though it may be good to admit a tenant. 
Moor 788. 

By the cuftom of fome manors, where copyhold lands 
are granted to two or more perfons for lives, the perfon 
firt named in the copy may furrender all the lands. 1 
Nelf. Abr. 497. There are cuftoms ratione loci, different 
from other places: but though a cuftom may be applied to 
a particular place ; yet ’tis againft the nature of a cuftom 
of a manor to apply it to one particular tenant. 1 Ne//- 
504. 1Lutw. 126. 

There are ufually cxftom rolls of manors, exhibited on 
oath by the tenants; fetting forth the bounds of the 
manor, the royalties of the lord, fervices of the copyhold 
tenants, the tenures granted, whether for life, & . con- 
cerning admittances, furrenders, and the rights of the 
copyholders, as to taking timber for repairs, fire-boot, 
&¢. Common belonging to the tenants, payment of 

rent 


rent, fuing in the court of the manor, taking heriots, 
ëe. All which cuftoms are to beobferved. Comp. Court 
Keep. 21. 

When an att of parliament altereth the fervice, cuf- 
toms, tenure, and intereft of land, in prejudice of the 
lord or tenant, there the general words of fuch-an act 
fhall not extend to copyholds. 3 Rep. 7- Copyholders are 
not within the Stat. 27 H. 8. c. 10. ofj jointures ; nor the 
32 H. 8. c. 36. of leafes, copyholds being in their nature 
demifable only by copy: they are not within the ftatute of 
ufes ; nor are copyholds extendible in execution: but co- 
pybolds are within the ftatute of limitation of actions ; 
and the 13 Ekz. c. 7, Sc. againft bankrupts. The 
lord fhall have the euftody of the lands of ideots, &c. 
And a copyholder is not within the aét 12 Car. 2. ¢. 24. 
to difpofe of the cuftody and guardianfhip of the heir ; 
for if there be a cuftom for it, it belongs to the lord of 
the manor. 3 Lev. 395. 1 Nel. Abr, 492; 522. 

Copyholders not to vote for knights of the fhire. 
2.c. 14. fect. 1. Affignees of infolvent debtors to pay fines 
copyholds. 1 Geo. 3. c 17. fect. 14: Copyholders thall 
neither zmplead nor be impleaded for their tenements by 
writ, but by plaint in the lord’s court held within the 
manor: and if on fuch plaint, erroneous judgment be 
given, no writ of falfe judgment lies, but petition 
to he lord in nature of a writ of falfe judgment, 
wherein errors are to be affigned, and remedy gi- 
ven according to law. Co. Lit. 60. Where a man 
holds copyhold lands in trut to furrender to another, 
€c. if he refufes to furrender to the other accordingly, 
he may be compelled by bill exhibited in the lord’s court, 
who, as chancellor has power to do right, 1 Leon. 2. 
A copyholder may have a formedon in defcender in the 
lord’s court. Leffee of a copyholder for life for one year, 
fhall maintain an ejectment: but ejectment will not lie for 
a copyhold, unlefs the plaintiff declare on the cuftom, upon 
a leafe, &c. 4 Rep. 26. Moor 679. fed qu., A manor is loft 
when there are no cuftomary tenants or copyholders: and 
if a copyhold comes into the hands of the lord in fee, and 
the lord leafes it for one year, or half a year, or for any 
certain time, it can never bè granted by copy after: but 
if the lord aliens the manor, &c, his alienee may re-grant 
land by copy. If the lord keeps the copybold for a long 
time in his hand, it is no impediment but that he may 
after grant it again by copy. 2 Dany. Abr. 176, 177- 
A copyholder in fee accepts of a leafe, grant, or confirma- 
tion of the fame land from the lord, this determines his 
copyhold eftate. z Cro. 16. Cro: Fac. 253. If a copy- 
bolder bargains and fells his copyhold to a leffee for years, 
&e. of the manor, his copyhold is extinguifhed. 2 Danv. 
205. <A copybolder may grant his eftate to his lord, by 
bargain and fale, releafe, &¢. for between lord and te- 
natt the conveyance need not be according to cuftom. 
1 Nel. 504. A copybolder in other cafes cannot alien by 
deed: though he that hath a right only to a copyhold may 
releafe it by deed. And if a copyhelder furrenders upon 
condition, he may afterwards releafe the condition by 
deed. 2 Danv. 205. Cro. Fac. 36. Alfo one joint 
copyholder may releafe to another, which will be good 
without any admittance, &¥c. Ibid. 

A copyholder cannot convey or transfer his copyhold 
eftate to another otherwife than by furrender; which is 
the yielding up of the land by the tenant to the lord, ac- 
cording to the cuftom of the manor, to the ufe of him 
that is to have the efate: or it is in order to a new grant, 
and further eftate in-the fame. 

As to copyhold grants; which are made either in fee, or 
for three lives, Sc. the lord of the manor that hath a 
lawful eftate therein, whether he be tenant for life or 
years, tenant by ftatute merchant, &c. or at will, is 


31 Geo. 


dominus pro tempore, and may grant, lands, herbage of 


lands, a fair, ‘mill, tithes, @¢c. and any thing that con- 
cerns lands, by copy of court-roll, according to cuftom ; 
-and fuch grants fhall bind thofe in remainder: the rents 
and fervices referved by them fhall be annexed to the 
manor, and attend the owner thereof after their particular 
eftates are ended. 4 Rep.23. 11 Rep. 18. And if a 
lord of the manor for the time being, leifee for life, years, 
Ec. take a furrenider, and before admittance he dieth, or 
the years or interet determine, though the next -lord 
















tor fhall grant copies for payment of debts, 


manor may pafs by {urrender and admittance, Ge. A 
cuftomary manor may be holden of another manor, and 


cuftom of the manor; and rents and fervices cuitomary 


ened by the power and intereft of the lord, have nolonger _ 


not proprietor of the ‘lands, but only-a-neceffary” 
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comes in above the leafe for life or years, or other parti- 
cular interet, yet he fhall be compelled to make admit- 
tance according to the furrender. 
lord at will, of a copyhold manor, cannot licenie a copyhald 
tenant to make a leafe for years ; though he may grant a 
copybold for life, according to the cuftom : 
life gives licence to a tenant to make a leafe for years, 
this leafe fhall continue no longer than the life of the 
lord. 


Co. Lit. 59. But a 
if a lord for 


2 Danv. Alr. 202. 
If he that is dominus pro tempore of the manor admits oné 


to a copyhold, he difpenfes with all precedent forfeitures ; 
not only as to himfelf, but alfo as to him in reverfion; for 
fuch grant and admittance amount to an entry for the for- 
feiture, and a new grant; but a lord by tort cannot by 
fuch admittance purge the forfeiture as to the rightful lord, 

1 Lev. 26, 
will be binding: and if a guardian in focage grants a 
copyhold in reverfion, according to the cuftom of the manor, 
this fhall be a good grant; for he is dominus pro tempore. 
2 Rol. Abr. 41. 
right of the fine grant a copyhold, this thall bind the feme — 
notwithftanding her coverture. 
may make grants of copyhold eftates, according to the cul 


Grants by copy of court-roll by infants, &c, 


If baron and feme feifed of a manor in 


4 Rep. 23. An executor 
tom of the manor, where a devife is made that the execu- 
2 Dany, 
178. 

A manor may be held by copy of court-roll, and the. l 
lord of fuch manor grant copies; and fuch cuftomary 


fuch cuftomary lord may grant copies and hold courts: 
but a cepybolder lord of fuch a manor cannot hold a court 
baron to have forfeitures, and hold pleas inva writ of © 
right; &c. 1 Nel/. Abr. 524. 

“All grants of copyhold eftates are to be according to the 






































muft be referved; for what acts of the lord in gr 
copyholds are not confirmed by cuftom, but only ftrength- 
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duration than the lord’s eftate continueth. Comp, Court 
Keeper 421. If by the cuftom, a copyhold may be granted 
for three lives, and the lord grants it to one for life, re- 
mainder to fuch woman as he fhall marry, and to the frk 
fon of his body ; both thefe remainders are void: anda f 
remainder limited upon a void eftate in the creation, will 
be likewife void. But if by cuftom it is demifable in fee, 
a furrender may be to the ufe of one for life; ‘temainder 
in tail, remainder in fee. 2 Danvy. Abr. 203. Cro. Blix. 
373. Itis held, where by the cuftom of a manot the lord 
can grant a copyhold for three lives, he may grant it for an 
eftate coming within the intent of the cuftom; asto 4B. 
and his affigns, to hold to him and his afligns for the 
lives of three others, and of the longer liver of them fuc- 

ceflively, Gc. 2 Ld. Raym. 994, 1000. ' 

The lord of a manor may himfelf grant a copyhold 
eftate at any place out of the manor; but the fteward can- 
not grant a copyhold at a court held out of the manor. 
4 Rep. 26. Though the fteward may take furrenders out 
of the manor, as well as the lord. 2 Danw. Abr. 181 
A fteward’is in place of thé lord, and without q‘comn 
to the contrary may grant lands: by copy, ée. But ii 2 
lord command a fteward that he fhall not grant facha 
copy, if he grants it, it is void: and if the fteward i- 
minifhes the antient rents and fervices, the grant wil 
void. Cro Eliz. 699. 

Things of neceffiiy done by a fteward, whois Suva i 
puted authority, are good if they come in by prefentment — 
of the jury; as the admittance of an heir upon pref 
ment, &¢. Though ‘aés voluntary, as grants of copy 
hold, €c. are not good by fuch ftewards. Jéid. If an 
under-fteward hold a court without any difturbance of the — 
lord of the manor, though he hath no patent: nordeputa- ` 
tion to hold it, yet it is good; becaufe the tenants are 
not to examine what authority he hath, nor is he 
to give them an account of it. Moor 110. j 
fteward may authorife another to doʻa particular att; 
cannot make a deputy to actin general. 1 Salk. 9. 

In admittances, i in court upon voluntary grants, t 
is proprietor; in admittances upon furrender, the 
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ment of conveyance; and in admittances by defcent the 
lord is a meer inftrument, not being néceffary to {trengthen 
the heir’s title, but only to give the lord his fine. 4 Rep. 
21, Z2. The heir of a cepyholder may enter, and bring 
-trefpafs, before admittance, being in by defcent; and he 
may furrerider before admittance: but he is not compleat 
tenant to be fworn of the homage, or to maintain a plaint 
in the‘lord’s court. And if the heir do not come in and 
be admitted, on the death of his anceftor, where the fame 
is prefented and proclamation made, he may forfeit his 
eftate. Cro. El. go. 4 Rep. 22, 27. 

Ow furrender of a copyhold, the furrenderor or perfon 
making the fame, continues tenant till the admittance of 
the furrendree ; and the furrendree may not enter upon 
the lands, or furrender before admittance, for he hath no 
eftate till then; though ’tis otherwife. of the heir by de- 
fcent, who is in by courfe of law, and the cuftom cafts 
the poffeffion upon him. Comp. Court Keep. 436. A 
furrendér is not of any effect until admittance, and yet 
the furrendree cannot be defrauded of the benefit of the 
furrender ; for the furrenderor cannot pafs away the land 
to another, or make it fubject to any other incumbrances ; 
and if the lord refufe the furrendree admittance, he is 
compellable in Chancery. Comp. Cop. Je. 39. A grantee. 
hath no intereft vetted in him till he is admitted: but 
admittance of a copyholder for life is an admittance of 
him in remainder, for they are but one eftate ; and the 
remainder man may, after the death of tenant for life, 
furrender without admittance. 3 Lev. 308. Cro. El. 
§04. Every admittance upon a defcent or furrender 
may be pleaded as a grant; and a perfon may alledge the 
admittance of his anceitor as a grant; and fhew the de- 
fcent to him, and that he entered, @%c. But he cannot 
E that his father was feifed in fee, &Fc. and that he 

ied feifed, and the land defcended to him. 2 Danw. 208. 
Admittance on ferrender muft, in all refpeéts, agree with 
the furrender; the lord having only a cuftomary power to 
admit fecundum formam °F effecium furfum reddittonis. 4 
Rep. 26. If any are admitted otherwife, they mhall be 
feifed according to the furrender: yet where a voluntary 
furrender is general, without faying to whofe ufe, a fub- 
fequent admittance may explain it. z Danw. 187, 204. 
In voluntary admittances, if the lord admits any one con- 
trary to cuftom, it fhall not bind his heir or fucceffor. If 
a copyholder furrender to the ufe of another, and after 
the lord-having knowledge of it, accepts the rent of fuch 
Other out of court, this is an admittance in law: and any 
a&, implying the confent of the lord to the furrender, 
dhall be adjudged a good admittance. : 1 Nel/: Abr. 493. 

If the fteward accept a fine of a copyholder, it amounts to 
an admittance. 2 Dazu. 189. But delivering a copy is 
no admittance. * 

Where a widow's effate is created by cuftom, that fhall 
be an admittance in law: and her eftate arifing out of that 
of her hufband’s, his admittance is the admittance of her. 
Hut. 18. And fhe who hath a widow’s eftate by the 
cuftom of the manor, upon the death of her hufband, need 
not pay a fine to the lord for the eftate ; for this is only a 

- branch of the hufband’s. Hod. 181. When a cuftom is, 
that the wife of every copyholder for life fhall have her 
free bench, after the death of the baron, the law cafts the 
eftate upon the wife, fo that fhe fhall have it before admit- 
tance, Gc. 2Danv.184. But ifawifeis entitled to her 
free bench by cuftom, and a copyholder in fee furrenders 
to the ufe of another, and then dies; it has been adjudged 
‘that the furrendree fhould have the land, and not the 

wife; becaufe the wife’s title doth not commence till after 
< the death of her hufband ; but the plaintiff’s title begins 

- with the furrender, and the admittance relates to that. 
a Infi. 59- 1 Salk. 185. 

— The widow’s title commenceth not by the marriage ; if 

it did, then the hufband could do nothing in his life 
‘time to prejudice it: but tis plain he may alien or ex- 
‘tinguifh his right, fo as to bind the eftate of the widow : 
the free bench grows out of the eftate of the hufband ; 
and ’tis his dying feifed which gives the widow a title, 
= andas the hufband has a defeafible eftate, fo the wife may 

_ have her free-bank defeated. 4 Med. Rep. 452, 453- 

“Admittances are never by attorney, for the tenant ought to 

-do fealty; though furrenders are oftentimes by attoraey. 















2 Danv.189, A copyholder in fee may /urrender in\ court, 
by letter of attorney: but not out of court, without a 
{pecial cuftom. 9 Rep. 75,76. If one cannot come into 
court to furrender in perfon, the lord may appoint a fpe- 
cial fteward to goto him, and take the furrender. 1 Leon. 
36. A copyholder being in Jreland; the fleward of a 
manor here made a commiflion to one to receive a fur- 
render from him there, and it was held good, 2 Dano. 
181. 

The intent of /urrenders is, that the lord may not be a 
ftranger to his tenant, and the alteration of the eftate. As 
a copyholder cannot transfer his eftate to a ftranger, by 
any other conveyance than furrender; fo if one would 
exchange a copyhold with another, both muft furrender to 
each other’s ufe, and the lord admit accordingly: and if 
any perfon would devife a copyhold eftate, hè cannot 
do it by his will: but he muft furrender to the ufe of 
his laft will and teftament, and in his will declare his in- 
tent.. Comp. Cop. fa. 36,39. Alfowhere a copyholder 
furrenders to the ufe of his will, the lands do not pafs by 
the will, but by the furrender; the will being only de- 
claratory of the ufes of ‘the furrender. 1 Bul. 200. 
But in cafe of a will, the Chancery will fupply the defect of 
a furrender, in the behalf of chiddren, if not to difinherit 
the eldeft fon; and for the benefit of creditors, where a 
copyhold eftate is charged by will with the payment of 
debts, though there is no furrender to thofe ufes, it will 
be good in equity. 4 Rep. 25. 1 Salk. 187: 3 Salk. 
84. Yet ’tis held, that equity fhall not fupply the want 
of fuch furrender in favour of a grandchild; or baftard, 
who is not confidered as a child; or a wife againft the 
heir; nor in behalf of legatees: but where the furrender 
is refufed, a will of a copyhold may be fufficient without 
it. Abr. Caf. Eg. 122, 124. 

A ceftui que truff may devife an intereft in land, EFs. 
without furrender; and if copyhold lands are in mort- 
gage, the mortgagor can difpofe of the equity of redemp- 
tion by will, without any furrender made; becanfe he 
hath at that time no eftate in the land, whereof to make a 
furrender.  Preced.. Canc. 320, 322. One jointenant 
may furrender his part in the lands to the ufe of his will; 
éc. And where there are two jointenants of a copy- 
hold in fee, if one of them make a furrender to the ufe 
of his will, and die, and the devifee is admitted, the 
furrender and admittance fhall bind the furvivor. z 
Cro. 100. A furrender may not be to commence 7» futuro; 
as after the death of the iurrenderor, c. though co- 
pyholds may be furréndered to the ufe of a man’s will, 
March 177. . A copyholder cannot furrender an eitate 
abfolutely to another, and leave a particular eftate in 
himfelf: though he may furrender to ules, &e. A co- 
pyholder furrendered to the ufe of his wife and younger 
fon, without mentioning what eftate; and adjudged that 
they had an eftate for life. 4 Rep. 29. Ifa man having 
bought a copyhold to himfelf, his wite and daughter, and 
their heirs, afterwards furrenders it to another and his 
heirs, for fecuring a fum of money; after his death, the 
furrendree fhall not be intitled to the land, it being an ad- 
vancement for the wife and daughter. 2 Very, 120. 

A feme covert may receive a copyhald eftate, by fur- 
render from her hufband, becaufe fhe comes not in im- 
mediately by him, but by the admittance of the lord, ac- 
cording to the furrender. 4 Rep. A feme covert is to 
be fecretly examined by the fteward, on her furrendering 
her eftate. Co. Lit. 59. An infant furrendered his co- 
pyhold, and afterwards entered at full age, and it was 
held lawful, though the furrendree was admitted. Moor 
597. By the general cuftom of copyhold eftates, copy- 
holders may furrender in court, and need not alledge any 
particular cuftom towarrant it: but where they furrender 
out of court, into the hands of the lord by cuftomary 
tenants, (jc. cuftom muft be pleaded. 9 Ref. 75. 1 
Roll. Abr. 500. And furrenders out of court are to be 
prefented at the next court; for it is not an effectual 
furrender till prefented in court. Where a copyholder 
in fee furrenders out of court, and dies before it is 
prefented, yet the furrender, being prefented at the next 
court, will ftand good, and ce/fui gue uje fhall be ad- 
mitted : fo. if ceffui que u/e dies before it is prefented, his 
heir fhall be admitted. But if the furrender be not pre- 
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fented at the next court, it is void. Go. Lit, 62: 2 
Danv. 188. If the tenants by whofe hands the furrender 
was made fhall die, and this upon proof is prefented in 
court, itis well enough. 4 Rep. 29. 

Tenants refufing to make prefentment, are compel- 
lable in the lord’s court. And by furrender of copyhold 
lands to the ufe of a mortgagee, the lands are bound in 
equity, though the furrender be not prefented at the next 
court. 2 Salk. 449. When a copyholder furrenders 
upon condition, and this is prefented abfolutely, the 
prefentment is void: but where a conditional furrender 
is prefented, and the fteward omits entering the con- 
dition, on proof thereof the condition fhall not be avoided; 
but the rolls fhall be amended. 4 Rep. 25. A copy- 
holder may furrender to the ufe of another, referving rent 
with a condition of re-entry for non-payment, and in 
default of payment may re-enter. Ibid. 21. 

If a copyholder of inheritance takes a leafe for years of 
his copyhold eftate, it is a furrender in law of his co- 
pyhold. Where there is a tenant for life, and remainder 
in fee, he in remainder may furrender his eftate, if there 
be no cuitom to the contrary. 3 Leon. 329. If a fur- 
render is made with remainders over, cafe lies for him 
in remainder againit a copyholder for life, who commits 
wafte, 5c. 3 Lev. 128. A furrendree of a reverfion of 
a copyhold is an aflignee within the equity of the Szaz. 
32 H. 8. to bring action of debt. or covenant againit a 
leffee, c...1 Salk. 185. . A copyholder in fee furrenders 
to the ufe of one for life, with remainder to another for 
life, remainder to another in fee; as the particular eftates 
and remainders make but one efkate, there is but one fine 
due to the lord. 2 Dany. 191. 

Fines are paid to the lord on admittances; and may be 
due on every change of the eftate by lord or tenant: in 
cafe of a furrender, the lord may make what fine he 
pleafes; but fines are to be reafonable; they are either 
certain, by cuftom, or uncertain; a fine certain is to be 
paid prefently ; butuf it be uncertain, the copyholder is 
to have notice, and time to pay it. The lord may have 
an action of debt for his fine; or may diftrain by cuftom. 
4 Rep. 27. 13 Rep..2. 

A heriot is a duty to the lord, rendered at the death of 
the tenant, or on a furrender and alienation of an eftate : 
and is the beft beaft or goods, found in the poffeffion of the 
tenant deceafed, or otherwife, according to cuftom. And 
for heriots, selene &c. the lord may diftrain, or bring 
action of debt. Plowd. g6. Relief is a fum of money 
which every copyholder in fee, or freeholder of a manor 
pays to the lord, on the death of his anceftor; and is 
generally a year’s profits of his land. Services fignify any 
duty whatfover accruing unto the lord from tenants; and 
are not only annual, and accidental; but corporal, as ho- 
mage, fealty, Sc. Comp. Court Keep. 7, 8,9, Se. 

Copybolds efcheat, and are forfeited in. many cafes; 
escheat of a copyhold eftate, is either where the lands fall 
into the hands of the lord for want of an heir to inherit 
them; or where the copyholder commits felony, Gc. But 
before the lord can enter on an eftate efcheated, the homage 
jury ought to prefent it. Forfeitures proceeding from 
treafons, felonies, alienation by deed, ĉc. a prefentment 
of them muft be alfo made in court, that the lord may have 
notice of them. A copyholder refufing to do fuit of court, 
being fufficiently warned, is a forfeiture of his eftate; unlefs 
he be prevented by ficknefs, inundations of water, &c. 
If the lord demandeth his rent, and the copyholder being 
prefent denies to pay it at the time required, this is a 
forfeiture; butif the tenant be not upon the ground when 
demanded, the lord muft continue his demand upon the 
land, fo that by continual denial in law, it may amount 
to a denial in fact: though it is faid there muft be a 
demand from the perfon of the copyholder, and a wilful 
denial, to make a forfeiture. 

A copyholder, not performing the fervices due to his 
lord; or if he fue a replevin againft the lord, upon the 
tord’s lawful diftrefs for his rent or fervices, thefe are for- 
feitures. 

. the fine by the cuftom of-the manor being certain, de- 
mandeth his fine, and the copyholder denieth to pay it 
upon demand, this is a forfeiture. 

Upon the defcent of any copyhold of inheritance, the 
heir by the general cuftom is tied, upon three folemn 


If the lord upon admittance of a copyholder, | 


enjoy the eftate. 
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proclamations, made at three feveral courts, to come in 
and be admitted to his copyhold; or if he faileth therein, 
this failure worketh a forfeiture ; but if an infant come, 
not in to be admitted at three proclamations, it is no 
forfeiture: fo of one beyond fea, Wc, s 
An ideot, lunatick, &%¢. though able to take copy- — 
holds, yet they are unable to forfeit them : and in refpect. 
to others, forfeitures may be mitigated by cuflom, and 
the copyholder only amerced. By Stat. 9 Geo. 1. £4 29. 
On default of infants and feme coverts appearing to be... 
admitted tenants to copyhold lands, the lord or his iteward 
may name a perfon to be guardian or attorney for them, 
and by fuch guardian, &c. admit them: and if the ufual 
fine thereon be not paid in three months, being demanded. 
in writing, the lord may enter on the copyhold, and i 
receive the rents, Fe. till the fine is paid with. all 
charges. And by this ftatute, no infant or feme covert 


fhall forfeit any copyhold lands for their neglect to come 
to court to be admitted, or refufal to pay any fine. 

The general cuftom of copyholds allows a copyholder 
to make a leafe for one year of his copyhold elate, and 


č 


no more, without incurring a forfeiture: but a copy- 
holder may make a leafe for one year, and covenant with 
the leffée, that after the énd of that year, he fhall have 
the fame for another year, and fo de anno in annum during 
the {pace of feven years, &c. and be no forfeiture. 
Cro. Fac. 300. Though a copyholder may not make a 
leafe to hold for one year, and fo from yéar to year duri 

his life, excepting one day yearly, ce. which will be a 
forfeiture, being a mere evafion. But a licence to leafs — 
may be had. A woman who was a copyholder in “fee 
married, her hufband made a leafe for years, not w 
ranted by the cuftom, which was a forfeiture; the hu 
died ; and adjudged that the lord fhall not'take ad 
tage of this forfeiture after his death, but the wife 
Cro. Car.7. And fee 4 Rep. 21 to 




































Se. 

Livery upon any conveyance of a copyhold eflate 
amounts to a forfeiture. And yet if a copyholder for 
life furrender to another in fee, this is no forfeitures 
for it paffeth by the furrender to the lord, and not by le 
very. 

If copyholder far life cuts down timber-trees, it isa fe 
feiture of his copyhold: though fuch copyholder may ta 
houfe-boot, hedge-boot, and plough-boot, upon his copy- 
hold, of common right, as a thing incident to the grant 
if he be not reftrained by cuftom, to take them by í 
affignment of the lord or his bailiff. Where a copy- 
holder for life fells timber-trees, the lord may take them, ~ 
and the eftate.is forfeited : but if under-leffee for years. of 
a copyholder cut down timber, this fhall not be a for- 
his 





action of the cafe againft the leffee. 1 Bul. 150. 
233- A copyhold granted to two for their lives ‘fuce * 
ceflively, where the cuftom of the manor is, that they p 
fhall not fell trees ; if the firft copyholder for life cut 
down trees, Wc. ’tis not only a forfeiture of his own 
eftate for life, but of him in remainder. Moor 49. 
other cafes, a copyholder for life, committing waite, fl 
not forfeit the eftate of him in remainder. Cro. Fi 
880. If copyholder for life, where the remainder is o 
for life, commits a forfeiture by wafte, &c. he in "fee N 
mainder fhall not enter, but the lord. 2 Daav. 19 
A copyholder committing wafe voluntary, or permifiive, 
this is a forfeiture: voluntary, as if he pull down any 
houfe, though built by himfelf ; lop trees, and fell them, 
plough up meadow, whereby the ground is made worfe, 
(ic. Permiffive, if he fusfer the roof of the houfe toler 
in rain, or the houfe to fall; or if he permit his meadow — k 
ground to be furrounded with water, fo that it becomes — 
marfhy, or his arable land to be thus furrounded 4 
become unprofitable, &c, thefe and the like are for 
tures. See 2 Danv. Abr. 192, 193, 196, Ge. 1 
Arr: 509, 510, &c. Butit muft be by his wilfal 7 

fault. 

If a feme copyholder for life takes hufband, PE 
mits wafte, and dies, the eftate of the feme is forfeited 
Though not if a ftranger commit the wafte, without th 
affent of the hufband. 4 Rep. 37. Mott forfeitures z 
caufed by atts contrary to the tenure; But a fucceedin 
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“carry it home. 
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lord of a manor, fhall not have any advantage of a for- | 


feiture, by wafte done by a copyholder in the time of his 
predeceffor. 2 Sid. 8.- And if a prefent Lord doth any 
thing whereby he acknowledges the perfon to be his tenant 
after forfeiture, this acknowledgment is a confirmation of 
his efate.. Coke’s Gop. 61. ; 

-The Court of Chancery will not relieve a copyhold te- 
nant, againft a voluntary forfeiture, on committing wafte, 
&c,, But it doth for permiffive wafte; and when the 
eftate is forfeited for non-payment of rent, a fine, or fuch 
things, where a value may be fet on them, and compen- 
fation made the Lord on any laches of time, the tenant 
may be relieved ; for there the land is but in nature of a 
fecurity for thofe fums.  Preced. Chanc. 569, 572. 

In cafe of making a leafe for years, without licence, 
and not warranted by cuftom, found to be a forfeiture at 
law, equity has nothing-to do with it, to give’any re- 
medy ; it is like to a feoffment made, or fine levied: by 
particular tenants, againft which there can: be no relief. 
Ibid. 574. Where RAS lands are purchafed in fee, 
in truit for an alien, the lands. are not ‘feizable by the 
King ; nor is the truft forfeited to him; for if the lands 
were forfeited as purchafed for’ fuch alien, ` then: the 
lord of the manor would lofe his fines and fervices, &c. 
Hard. 436. Copyhold eftates of-poor prifoners, affigned 
to-creditors, and affignees admitted by the Lord, on pay- 
ing the ufual fine due*on a furrender, E&F. See Srat. ro 
Geo. 2. c. 26. See Comp. Court Keeper, 3d Edit. through- 
oùt. Nelfon’s “Lex Monerior’, 24 Edit. Cokes Compleat 
Copyholder. €F 4 Rep. ZI to 25, Se. S 
. Sozaage, (Coraagivm) ls a kind of extraordinary im- 
polition, growing upon fome unufual occafion, and feems 
to be of certain meafures of corn For corus tritici isa 
meafure of wheat. Braa. lib. 2. c. 116. Numb. 6.: Who 
in the fame chapter, Numb: 8. hath thefewords, ———+ 
Sunt ttiam quedam communes preftationes, que fervitia ‘non 


à dicuntur, nec de confuetudine weniunt, nifi cum nece/fitas in- 


tervenerit, vel cum Rex venerit : ficut Junt Hidagia, Co- 
Faagia & Carvagia, & alia plura de neceffitate, EF” ex con- 
Jenfu communi totius Regni introducta, Fe. Blount. 

= Wozacle, A {mall boat ufed by fifhermen on fome parts 
of the river Severn, made of an oval form, of fplit fally 
twigs interwoven, and on that part next the water covered 
with leather, in which one man being feated in the middle, 
will row himfelf {wiftly with one hand, while with the 
other he manages his net or fifh-tackle: and coming off 
the water, he will take the light veffel on his back, and 
This boat is of the fame nature as the 
Indian canoes ; though not of the fame form, or employed 
to the like ufe. But guere if not long out of ufe? ; 
~ Cozan non Judice, Is when a caufe is brought and 
determined in a court whereof the judges have not any 
jurifdiction ; then it is faid to be Coram non Judice, and 
void. 2 Cro. 351. 

` Cozbel Stones, Are ftones wherein images ftand ; The 
old Englifo Corbel, was properly a nich in the wall of a 
church, or other ftructure, in which an image was placed 
for ornament: or fuperftition ; and the Corde/ {tones were 


-the fmooth polifhed ftones, laid for the front and outfide 


of the Corbels or niches. The niches remain on the out- 
fide of very many churches and fteeples in England, though 
the little ftatues and reliques are moft of them broken 
down. Paroch. Antig. 575. 

_ ToD of Cicod Is a quantity of wood eight foot 
Jong, four foot broad, and four foot high, ordained by 


the ftatute. 


= Coxzdiner, From the Fr. Cordouannier, a 

we call him vulgarly a Cordwainer; and fo this word is 
~ ufed in divers ftatutes; as 3 H. 8. c. 10. 
ay S ¢. TA: 


- @orpage, (Fr.) Is a general appellation for all ftuff | - 


to make ropes, and for all kinds of ropes belonging 
to the rigging of a fhip: It is mentioned in 15 Car. 2. 


LATS s 
fhoemaker ; 
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&c. By which laft ftatutes the Mafters and Wardens of 
the Cordwainers Company in London, c. are to appoint 
fearchers and triers of leather; and leather is not to be 


fold before fearched and fealed, &’c. 


Cordubanarius, Alfo fignifies athoemaker. Cowel. 


Cozctes, From the Brit. Cored, pools, ponds, &c.— 
Et cum Juis Pifcibus §F Coretibus anguillarum E cum tote 
territorio fuo. Du Frefne. 

Cozium Fozisfacere, Was where a perfon was con- 
demned to be whipped ; which was anciently the punith- 
ment of a fervant. Si quis corium fuum forisfaciat & ad 
ecclefiam incurrat, fit ei verberatio condonata. Corium per- 
dere, the fame: And corium redimere is to compound for 
a whipping. 

Gort, No corn was formerly to be tranfported, without 
the King’s licence; except for the yictualling of fhips, 
and in fome fpecial cafes, from fome ports only: And 
none may buy corn to fell again, without licence from 
juftices, (ce. Stat. £/ c.12. Butnow corz, as wheat, 
barley, oats, êc. may be tranfported to ftates in amity 
when they exceed not fuch and fuch prices, by many fta- 
tutes 3. and the exporters of it hall pay no duty or cuf- 
tom, but: be intitled to bounty-money or a certain al- 
lowance for exportation. 3 Car. 1.12. 15 & 22 Car. 
2). 2W.& M. ce. The tranfportation of corn to fo- 
reign parts, was prohibited by 8 Azz. c. 2. See 2 Geo. 
2. cap. 18. Axcuftom-duty is granted on foreign corn 
imported ; tobe -paid: according to, the price of Engli/p 
corn, and) no foreign corn fhall be tranfported from one 


‘port of Great Britaiw to another, on. pain of forfeiture, 


andi:zos. a bufhel. . Stat.. 5 Geo. 2. cap. 12. If any 
perfon ufe violence on another perfon to hinder him from 
buying, or carrying corn to any fea-port town to be tran- 
fported, i&¥c. she fhall be imprifoned by two juftices, not 
exceeding three:months, and be publickly whipped, &c. 
and committing afecond offence, or deftroying granaries, 
or corn in any boat or yeffel, to be adjudged.a felon, and 
tranfported for {feven years: And „the hundred to make 
good the damage, if not above 100/. as in cafes of rob- 
bery.; where an offender is not apprehended and convict- 
ed within twelve months ;, but notice muft be given to the 
conftable> in. two: days, ec. by /11-Geo. 2. ¢,.22,.. For 
no fort of corn, meal, flour, bread, bifcuit, beef, &c. 
may be exported, on:cpain of forfeiting 20 s. for every 
buthel of grain, and 12 d.,every pound weight of bread, 
&c. But his Majefty before, a certain time may permit 
the exportation oficorz by proclamation, and notice in the 
Gazette.) Stato14 Geo. 2. c. 3. See further, 24 Geo. 2. 
c.56. which ordains the bounty, &c. The bounty on 
ground corn ito be regulated by weight, 24 Geo. 2. c. 56. 
Intereft to ke paid on debentures for the bounty of corn 
exported. ` 26 Geo. 2. c. 15. Corn market eftablifhed at 
Weftminfler. 3% Geo..2..¢. 25. Jec. 1. Forms of the re- 
turns of prices of grain. 31 Geo. 2..¢,29./ec. 11. Pe- 
nalty of adulterating corn or flour. ..31 Geo. 2. c. 29. fec. 
2z. Explained and amended by 3 Geo. 3. c. 11. 
Coznage, (Cornagium, from the Lat. Cornu) a horn, 
was a kind of tenure in grand ferjeanty ; the fervice of 
which was to blow a horn when any invafion of the Scots 
was perceived: And by this tenure many perfons held 
their lands northward, about the wall commonly called 
the Pigs Wall. Camd. Britan: 609. This old fervice of 
horn blowing was afterwards paid in money, and the fhe- 
riffs accounted for it under the title of Corzagium. 
Memorandum quod cum vicecomes Cambrie Jederet compotum 
ad feaccarium apud Salop, idem vicecomes fecit tallagium 





Sub nomine Juo Ix. lib. tam de Cornagio, quam de aliis 


debitis, Mem. in Seacc. 6 Ed. 1. Sir Edward Coke in 
his firt inflitute, pag. 107. fays corzage is alfo called in 
the old books: Horngeld; but they feem to differ much. 
See Horngeld. 
@o2nare, To blow in the horn, Faciat cornare ne 
videatur furtive facere. Mat. Parif. page 181. 

Cozm-Rents. By 18 El. c.6. On college leafes, 
one third of the old rent to be referved in wheat or malt, 
&c. The invention of Lord Treafurer Burleigh, and Sir 
Tho. Smith, who obferved the value of money to fink 
much, and the price of provifions to rife greatly, on our 
communication with the Indies; and therefore devifed this 
method for upholding the revenues of the colleges. Black. 
Coma, 22208) st 

@ozntwali, A royal duchy belonging to the Prince of 
Wales, abounding with mines, and having Stannary 
courts, &e. It yields a great revenue to the Prince ; and 

how 
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how leafes are to be made of lands in the duchy ef Corn- 
«wall, for three lives, or thirty-one years, under the ån- 
cientrents, &e. See Stat. 13 Car. 2. c. 4. and 12 Ana. 
co 22.. 24 Géo. 2. cc RO and -1 Geog. co mi. or Affizes 
for Cornwall not confined to Launcefton. 1 Geo. 1. c. 45. 
Leafes of Prince of Wales of lands in Cornwall where 
good. 1o Ges. 2. c. 29. fee. 9, ro & 11. What leafes 
and grants by the King fhall be good. 33 Geo. 2. c. 10. 

Corodp, (Corcdium) Signifies a fum of money or al- 
lowance of meat, drink, and cloathing due to the King 
from an abbey, or other houfe of religion, whereof he 
was founder, towards the futténtation of fuch a one of his 
fervants as he thought fit to beftow it upon. The dif- 
ference between a corody and pen/iow feems to be, that a 
corody was allowed towards the maintenance of any of the 
King’s fervants in an abbey: A penfion is given to one of 
` the King’s chaplains, for his better maintenance; till he 
thay be provided of a benefice: And of both thefe you’ 
may read Fitz. Nat. Br. fol. 250. where are fet down all 
the corcdies and penfions that our abbies; when théy 
were ftanding, were obliged to pay tothe King. Coredyisan- 
cient in our laws: And itis mentioned in S¢aundf. Prerog. 
44. And by the ftat. of Weffm. 2. e025. it is ordained, 
that an aflife fhall lie for a corody. nis alfo apparent by 
34 & 35 H. 8. cap. 26. that corodies belonged iometimes 
to bifhops, and noblemen, from monafteries : And in the 
New Terms of Law, it is {aid thata corody may be due 
to a common perfon, by grant from oneto another; of 
of common right to him’ that is a founder of a religious 
houfe, not holden in Frank Almoine; for that tenure was 
a difcharge of all coredies in itfelf: By this book it like- 
wife appears, that a corody-is either certain or uncertain, 
and may be not only for life or years, but imefees Terms 
de Ley. 2 Inf. 630. See the Monajticon Anglicanum, for 
the form of a grant of a corody. 

Corovio Pabettod, A writ to exact a corody of an ab- 
bey or religious houfe. Reg. Orig. 264. 

Tana Mala, or Wala Cozona, The clergy who 

abufed their character, were forinerly fo called. Blount. 
- Cozonare Filiuin, To make one’s fon a priet. An- 
ciently, Lords of Manors, whofe tenants held by Villen- 
age, did prohibit them coronare filios, left fach Lords fhould 
lofe a pile by their entering into holy orders: For or- 
dination changed their condition, and gave them liberty, 
to the prejudice of the Lord, who Would before claim them 
as his natives or born fervants Homo Coronatus was one 
who had received the firit tozx/ure, as preparatory to fupe- 
rior orders; and the toa/ure was.in form of a corona, or 
crown of thorns. Cowel. 

Coronatoze Eligenvo, Is a writ which lies on the death 
or difcharge of any Coroner, direéted to the Sheriff out of 
the Chancery, to call together the freehdlders of the coun- 
ty, for the choice of a new coroner; and to certify into 
the Chancery, both the election and the name of the party 
elected, and alfo to give him his oath, Gc. Reg. Orig. 
177. F. N. B. 163. -There are ufually four coroners in 
a county, in fome counties fewer, and in fome but one, 
aécording as the ufage is; and if any of them dieth, or is 
difcharged, then fhall iffue this turiz. 

Wozonatoze exonerando, Is a writ for the difcharge of 
acoroner, for negligence, or infufficiency in the dif- 
charge of his duty: and where coroners are fo far engaged 
in any other public bufinefs, that they cannot attend the 
office; or if they are difabled by old age or difeafe, to 
execute it; or have not fufficient lands, &c. they may 
be difcharged by this writ. 2 Inf. 32. 2 Hawk. P.C. 
44. But if any fuch writ be grounded on an untrue fug- 
geftion, the coroner may procure a commiffion from the 
Chancery to inquire thereof; and if the fuggettion be dif- 
proved, the King may make a /uperfedeas to the hheriff, 
that he do not remove the coroner ; or if he have removed 
him, that he fuffer him to execute the office. Reg. Orig. 
177,178. Z NB. 164; 

Coroner, (Coroxator, a Corona) is an ancient officer of 
this realm. Mention is made of him in King Athelfan’s 
charter to Beverly, Anno 925; and he is fo called, becaufe 
he deals wholly for the King and Crown. 

Herein is to be confidered : 





L The EleBion and Furifaiion of the Coroner. 
I 


Verge. 
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Il. His Power and Duty, with his Fees for the xeta 
tion of bis Duty, and his Punifoment for the Breach — 
of it. K 


. I. Of the Election and Furifdidtion of thé Coroner. 
This officer, by the ftat. of Wem. c. 10, ought to bea 
fuflicient perfon, that is the wifeit and difcreeteft knight, 
that beft would and might attend’ upon fuch an office: — 
and there is a writ in the regifter, Nii ft Miles, Gc. 
whereby it appears it was good caule to remove a coroner 
chofen, if he were not a knight, and had not an hundred 
fhillings rent of freehold (now objolete.) . Coroners are 
to be men of good ability, and have lands in fee in the ~ 
county where chofen, to anfwer <ll people: and if intus 
cient, the county fhall anfwer for them. 2 Inf. 174. 
The Lord Chief Juttice of the King’s Bench, is the fove- 
reign coroner of the whole kingdom in perfon, wherefoever 
heis.~ 4Rep.57., There are alfo fpecial coroners, within’ 
divérs liberties, as -well as the ordinary officers in every ~ 
county ; as the Coroner of the Verge, which is a certain 
compafs about the King’s court; who is likewife called 
Coroner of the King’s Houje.. Cromp. Furif, 102. =" 
The King’s Coroner fhall execute his office within the’ 
32 H. 8.: c. 20. fec. 7... And fome corporations 
and colleges are licenfed by charter to appoint their coro= 
ners within their-own precinsts. 4 Inf. 271%. And for 
what arifes on the high fea, we read of coroners appointed 
by the King or his. Admiral, 2 Hales Hif. P.C. 53. | 
See Coroner of the King’s Houjehold. ; RPAN, 
TI. Of the Coroners Power, Duty, and Fers, &e. j 
The office of coroners efpecially concerns the pleas of the 
crown; and they are confervators of the peace in the 
county where generally elected. - Their authority is gudi- 
cial and minifterial : Judicial, where one comes to å vio- 
lent death, and to.take and enter appeals of murder, pro- 
nounce judgment upon outlawries, ec. And to inquire 
of bands and goods, and efcapes of murderérs, treafure 
trove, wreck of the fea, deodands, ĉc. The Minifterial 
power is where the coroners execute the King’s writs, 
exception to the fheriff, as being party to a fuit, kin t 
either of the parties, on default of the theriff, ce. 4 Inf. 
271.1 Plowd.73. And the authority of coroners dos 
not determine by the demife of the King, 2 Inf. 174. 
Where coroners are empowered to aét as judges, as 
taking an inquifition of death, or receiving an appeal of — 
felony, &c. The aét of one of them is of the fame force 
as if they had all joined; but after one of them has pró- 
ceeded to a&, the act of another of them will be vids v: 
And where they are authorifed to act only miniferially, ia — 
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the execution of a procefs direéted to them upon the in- 
capacity of the fheriff, their acts are void if they donot — 
all join. 2 Hawk. P. C: 52. Hob. 70. So that coro- 
ners as miniffers muft all join ; but as judges, they may di- 
vide. But two coroners ought to be judges in rediffeifis 
and though one ferves to pronounce an outlawry, the en- 
try ought to be in the name of all of them: And fo of all 
proceiies directed to the coroners. Sraundf. 53. Suk. he 
Cent. 85. Te 
If ie fheriff is either plaintif or defendant, or one of — 
the cognifees, the writ muk be direéted to the coroner. 
Cro. Car. 300. But the coroner is not the officer of B. — 
R. but where the fheriff is improper ; not where there is nò 
fheriff; for if the fheriffdie, the coroner cannot exécutea 
writ. In cafe of two coroners, if one is challenged, the 
other may execute the writ, Gc. yet both make būt one 
officer: It is the fame of two fheriffs of a city, Ge t 
Salk. 144. A venire facias fhall go to the coroner, where 
the fheriff is a party, or the defendant is a fervant to the 
fheriff, &c. but it ought tobe on a principal challenge to 
the favour. Moor 470. Nags 
On defaults of fheriffs, coroners are to impanel juries, — 
and return iffues on juries not appearing, Wc, ee k: 
cap. 8. As the fherif in his turn might inquire of all 
felonies by the common law, faving the death of a man 
fo the coroner can inquire of no felony but of the death of 
aperfon, and that /uper vifum corporis. 4 Infi. 27%. _ 
magna charia, cap. 17. no fherifi, €c. or coroner, fh 
hold pleas of the crown: But by flat. Wefm.1. 3 Ed. i. — 
c. 10. it is enacted, that coroners fhall lawfully attach — 
and prefent pleas of the crown; and that sheriffs hall 
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have counter-rolls with the coronërs; as well of appeals; 


. as of inquelts, &c. 


Coroners, before the ftat. Magna Charta, might not 
only receive accufations againft offenders, but might try 
them: But fince that ftatute, they cannot proceed {o far ; 
and appeals before them, are removable into B. R. &c. 
by certiorari, directed to the coroners and fheriffs, &c. 
Though procefs may be awarded by the fheriff and coro- 
ner, or the coroner only, in the county-court on appeals; 
till the exigent, &c. 2 Hawk. P.C. 51., 

By the ftatute de Oficio Coronatoris, 4 Ed. 1. ` The co- 
roner is to go to the place where any perfon is flain or 
fuddenly dead, and fhall by his warrant to the bailiffs, 
conitables, &c. fummon a jury out of the four or five 
neighbouring towns, to make inquiry upon view of the 
body; and the coroner and jury are to inquire into the 


_ manner of killing, and all circumftances that occafioned 


the party’s death, who were prefent, whether the dead 
perfon was known, where he lay the night before, ei 
Examine the body if there be any figns of itrangling about 
the neck, or of cords about the members, &c. Alfo all 
wounds ought to be viewed, and inquiry made with what 
weapons, Jc. And the coroner may fend his warrant for 
witnefles, and take their examination in writing ; and if 
aay appear guilty of the murder, he fhall inquire what 
goods and lands he hath, and then the dead body is to be 

uried. A coroner may likewife commit the perfon to 
prifon who is by his inquifition found guilty of the mur- 
der; and the witneffes are to be bound by recognifance to 
appear at the next affizes, We. 

When the jury have brought in their verdi&t, the coro- 
neris to inroll and return the inquifition, whether it be 
brought in murder, manflaughter, &c. to the jufices of 
the next gaol delivery of the county, or certify it into 
B. R. where the murderers fhall be proceeded againft. 
2 Roll. Abr. 32. Upon an inquifition taken before the 
coroner, he muft put into writing the effect of the evidence 


given to the jury before him; and bind them to appear, 


3c. which is to be certified to the court with the inquifi- 
tion; and négleéting it fhall be fined. 192P.05 M. 
Capa.) LE Lill. ‘Abr. 327. 

The word Murdravit is not neceflary in a coroner’s in- 
quifition ; though ’tis in an indiétment for killing another 
perfon.. 1 Salk. 377. It is not neceffary that the inqui- 
fition be taken in the place where the body was viewed. 
2 Hawk. 48. But a coroner has no authority to take an 
inquifition of death without a view of the body ; and if the 
inqueit be taken by him without fuch view, it is void. 
2 Lev. 140. , 

The coroner may in convenient time take up a dead 
body that hath been buried, in order to view it; butif 
it be buried fo long that he can difcover nothing from the 
viewing it; orif there be danger of infection, the inqueft 


ought not to be taken by the coroner, but by juftices of 


peace, by the teftimony of witneffes ; for none can take it 
on view, but the coroner. Bro. Coron. 167, 173. If the 
body is buried, the town fhall be amerced ; as it fhall be 
if the body is fuffered to lie fo long that it ftinks. 2 
Dany. Abr. 209, ‘Fc. Where the body hath lain for fome 
time, that it cannot be judged how it came by its death, 
that muft be recorded, that at the coming of the juitices 
of affife, the town where, &c. may be amerced on fight 
of the coroner’s rolls. 

A coroner may find any nufance by which the death of 
a man happens; and the townlhip fhall be amerced on 
fuch finding. 1 Nel: Abr. 536. If one is flain in the 
day, and the murderer efcapes, the town where done fhall 
be amerced, and the coroner is to inquire thereof on view 
of the body. 3 Hen. 7. c. 1. A coroner may take an 
indi&tment upon view of the body; as alfo an appeal, 
within a year after the death of one flain. Wood's Inf. 
491. But a coroner, /uper vifum corporis, cannot make 
an inquifition of an acceflary after the murder; though 
he may of acceffaries before the fact. Moor 29. 

Coroners ought to fit and inquire on the body of every 
prifoner that dies in prifon:, They have no jurifdiction 
within the verge of the King’s courts; nor of offences, 
committed at fea, or between high and low water mark 
when the tide is in; though they have in arms and creeks 
ofthe fea. 3 Jnf. 134. Ifa body is drowned, and can- 


to hear counfel and evidence on both fides. 








hot be found to be viewed, the inquifition muf be taken 
by juftices of peace, on the examination of witnefles, cz 
5 Rep. 110: 


Where a coroner’s inqueft is quafhed; he muft make a 
new one fuper vifum corporis: And a coroner may attend 


and amend his inquifition in matters of form: But if he 
mifbehaves himfelf, and a melzus inquirendum is granted 
upon it, that inquifition muft be taken by the fheritfs or 
commiffioners, upon affidavits, and not ./uper vifum cort 
poris; becaufe none but a coroner can take inquifition 
Juper vifum, Fc. and he is not to be trufted again. ‘1 
Salk. 190. 


2 Danv. Abr. 210. 
A coroner’s inquifition being final; the coroner ought 
2 Sid. 90; 


101.. The coroner mut admit evidence, as well againft 


the King’s intereft; as for it; but it hath been held, that 
if a perfon be killed by another, and itis certainly known 
that he did it, the coroner’s jury are to hear the evidence 
only for the King; and inquire whether the killing were 
by malice, or without malice, ĉc., Per Hale C. J. 
Where a coroner would not admit of evidence againft the 
King, to prove a felo de fe to be non compos mentis, his 
inquifition was fet afide ; and a new inquifition taken; 
whereby it was found that the party was non compos. 2 
Hale's Hif. P. C. 60. 
flaughter or murder, and alfo an indiétment by the grand 
jury againft one, and he is arraigned, and found Not 
Guilty on the indiftment ; here it is neceflary to quafh the 
coroner’s inquifition; or to arraign the party upon it, and 
acquit him on that alfo: For otherwife it ftands as a re» 
cord againft him, whereon he may poflibly be outlawed. 


If there be an inquifition of man- 


2 Hale 65. And where a perfon found guilty by the co- 


roner’s inqueft, pleads, and is acquitted\by the petit jury; 
they muft give in who it was that killed the man, which 
ferves as an indictment againft that other perfon, and if 
they cannot tell who, they may mention fome fictitious 
name. 


Ibid. 
As to the Fees due for the Execution of his Offices 


By the Stat. 3 Ed. 1. cap. 10. Coroners fhall demand 


‘or take nothing for doing their offices: And by the an- 


cient law of England, none having any office concerning 
the adminiftration of juftice, could take any fee for doing 
his office ; and therefore this ftatute was only in afirmance 
of the common law. By 3 Hen. 7. cap. 1: upon an in- 
quifition taken on view of the body, the coroner shall 
have 135. 4d. fee of the goods of the murderer; and if 
he be gone, out of the amercement of the town for the 
efcape. Though the t H. 8. c. 7. enadts, that where a 
perfon is flain by mifadventure, the coroner is to take no 
fee, on pain of 40s. 

Juttices of affife and of peace have power to inquire of 
and punifh extortions of coroners, and alfo their de- 
faults. Stat. Ibid. By the Stat. 25 Geo. 2. c. 29. for 
every inquifition, not taken upon the view of a body dy- 
ing in gaol, which fhall be taken by any coroner in any 
townfhip or place contributery to the rates directed by 
Stat. 12 Geo. 2. c. 29. the fum of 20s. and for every 
mile which he fhall travel from the place of his abode, 
the further fum of gd. fhall be paid him out of the mo- 
ney arifing by the faid rates. And that for every inquifi- 
tion taken upon the view of a body dying in gaol, fo much 
money not exceeding 20s. fhall be paid him as the juftices 
at feflions fhall think fit to allow, out of the money arifing 
from the faid rates. Provided that over and above the 
recompence hereby appointed for inquifitions taken as 
aforefaid, the coroner who fhall take an inquifition upon 
the view of a body flain or murdered, fhall have the fee 
of 13s. 4d. payable by Stat. 3 H. 2. payable out of the 
goods of the flayer or murderer, or out of the amercia- 
ments upon the townfhip, if the flayer or murderer efcape. 
Coroner taking further fees guilty of extortion. Pro- 
vided, that no coroner of tke King’s houfhold, and of the 
verge of the King’s palaces, nor any coroner of the Ad- 
miralty, nor of the County Palatine of Durham, nor of 
the city of London and borough of Southwark, or of any 
of the franchifes belonging to the faid city, nor any coro- 
ner of any city, borough, town, liberty or franchife not 
contributory to the rates directed by Stat. 12 Gs 2. ¢. 29, 
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©r within which fuch rates have not been ufually affeffed, 
fhall be intitled to any fee, recompence or benefit given 


by this aĝ. 


With regard to the Punifhment of Coroners for Mifocha~ 


viour. 


If a coroner be remifs in coming to do his office, when 
he is fent for, &c. he fhall be amerced by virtue of the 


above mentioned ftatute De coronatoribus. $. P. C. 51. 


Salk..377. H. P. G. 170. 


If a coroner hath been guilty of any corrupt prattice, 
bribery, ĉ&c. in taking the inquifition, a melius inquiren- 
dum may be awarded for taking a new one by fpecial com- 
Coroners concealing felonies, &c. are 
3 Ed. 1. 
cap. 9. Alfo for mifmanagement in the coroner, filing the 
A coroner’s 
If it be found before the 
coroner fuper vifum corporis, that one was felo de f the 


miffioners, &c. 
to be fined, and fuffer one year’s imprifonment. 
inquifition may be ftopped. 1 Mod. 82. 
inquifition is not traverfable : 


executors or adminiftrators of the deceafed, it is faid, 
cannot traverfe it. 3 Jnf.55. But it has been held that 
the inqueft being moved into B. R. by certiorari, may be 
there traverfed by the executor or adminiftrator of the de- 
ceafed. 
the inquifition of felo de fe is traverfable ; though fugam 
Jecit is not, 2 Leo. 152. 


If a coroner be convitted of extortion, wilful negle& of 


a or mifdemeanor in his office, the court before whom 
he fhall be fo conviéted, may adjudge that he thall be re- 
moved from his office. 

Cozoner of the King’s Bouhold, Hath an exempt ju- 
rifdiction within the verge, and the coroner of the county 
cannot intermeddle withinit; as the Coroner of the King’s 
Heufe may not intermeddle within the county out of the 
verge. 2 Hawk. 45. If an inquifition be found before 
the coroner of the county, and the coroner of the verge, 
where the homicide was committed in the county, and it 
is fo entered and certified, it will be error. 4 Rep. 45. 
But if a murder be committed within the verge, and the 
King removes before any indiétment taken by the Coroner 
of the King’s Houfbold; the coroner of the county, and the 
Coroner of the King’s Hoxfe hall inquire of the fame: And 
according to Sir Edw. Coke, the coroner of the county 
might inquire thereof at the common law. 2 Hawk. 45. 
2 Inft. 550. If the fame perfon be coroner of the county, 
and alfo of the King’s Hou/e, anindi&tment of death taken 
before him as coroner, both of the King’s Houfe, and of the 
county, is good. 4Rep. 46. 2 Inf. 134. 

By the Szat. 33 H. 8. 12. Par. 1 & 3. It is ordained, 
That all inquifitions made upon the view of perfons flain, 
«within any of the King’s palaces or houfes, or any other boufe 
or boufes wherein bis Majefty foall bappen to be abiding i in his 
royal perfon, fhall be taken by the Coroner for the time being 
of the King’s Houfhold, without any affifting of another 
coroner of any fhire within this realm, by the oaths of twelve 
er more of the yeomen officers of the King’s Houfhold, re- 
turned by the two Clerks Controllers, the Clerks of the Checks, 
and the Clerks Marfbal, or one of them, of the faid Hiufbold, 
to whom the faid Coroner of the Houshold hall dire& his 
precept ; and the faid Coroner fhal] certify under his feal, 
and the feals of Juch perfons as foall be fworn before bim, all 

Such inquifitions before the Mafter or Lord Steward of the 
Houfhold ; who hath the appointment of fuch coroner, &c. 

Cozoner of London. By the charter of King Ed. 4. 
the mayor and commonalty of London may grant the office 
of coroner to whom they pleafe ; and no other coroner but 
he that belongs to the city, fhall have any. power there : 
Alfo the Lord Mayor, &c. may chufe two coroners in 
Southwark. When any one is killed, or comes to an un- 
timely death in London, the coroner upon notice fhall at- 
tend where the body is, and forthwith caufe the beadles 
of the ward tofummon a jury to make the neceffary in- 
quiry, how fuch perfon came by his death: And after 
inquifition taken, he fhall give a certificate to the church- 
warden, clerk, or fexton of the parifh, to the intent the 
corpfe may be buried: The coroner’s fees here formerly 
amounted to 25s. now to above double that fum ; unlefs 
the friends of the deceafed are poor, and then he fhall 
execute his office for nothing. Cit. Lib. 46, 47. The 
















2 Hawk. 54. And it hath been adjudged, that 





coroners in London and Middle ea and in other Cities, Pe. q 
may bail felons and prifoners in fuch manner as hath beer 
heretofore accuftomed. 1&6 2 P. & M., c. 13. f2. 6. 4 
1 Lil]. Abr. 327. What anciently belonged to coroners, 
you may read at large in Bradon, lib. 3. tra. 2. cap. 
5, 6, 7 EF 8. Britton, cap. 1. and Fleta, lib. 1. c. 18. 

ozone, (Fr.) All matters of the crows, were hereto- 
fore reduced to this law head or title; they are the things 
that concern treafon, felony, and divers other offences, by 
the common law, and by ftatute; of which fome are 
greater, and others lefs, according to theirnature. Shep. 
Epit. 367. 

Corporal Dath, And how it is adminiftered. See 
Oath. 

Corporation, (Corporatio) Is a body politick or incor- 
porate, fo called, as the perfons are made into a ody, and 
of capacity to take and grant, Gc. Or it is an aflembly 
and joining together of many into one fellowfhip and bro- 
therhood, whereof one is head and chief, and the reft are 
the body ; and this head and body knit together, make _ 
the corporation: Alfo it is conftituted of feveral members 
like unto the natural body, and framed by f&ion of law to” 
endure in perpetual fucceffion. And of corporations fome 
are Jole, fome aggregate ; Jole, when in one fingle perfon, _ 
asthe King, a Bifhop, Dean, &c. Aggregate, which is 
the moft ufual, .confiiting of many perfons, as Mayorand _ 
Commonalty, “Dean and Chapter, Se. Likewile corporas 
tions are fpiritual or temporal; Spiritual, of Bithops, Deans, l į 
Archdeacons, Parfons, Vicars, &c. Temporal, of Mayors, — 
Commonalty, Bailiffs and Burgeffes, &¢. and fome cor- 
porations are of a mixt nature, compofed of hepa : 
temporal perfons, fuch as heads of colleges and hofpitals, i 
ce. All corporations are faid to be Ecclefiaflical, or Lay 

Herein is to be confidered ; 































I. How they are created. . 

Il. Their Intereft and FurifdiGion. 
Il. How far their Ats are binding. 
IV. How they are diffalved. 


I. How Corporations are created. 
Bodies politick or incorporate may commence and be 
eftablifhed three manner of ways, wiz. by prefeription, by 
letters patent, or by a@ of parliament; but are moft coma 
monly by patent or charter. 1 Inf.250. 3 Inf. csi 
3 Rep. 73- A 

In making aggregate corporations, there muft be iJ 
Lawful authority. 2. Proper perfons to be incorporate 
3. A name ofincorporation. 4. A place, without whi 
no corporation can be made. 5. Words fufficient in Taw, 
to make a corporation. 10 Rep. 29, 123. 3 Rep. 73e 
The words żncorpora, Sunda, Efc. are not of nece ty 
be ufed in making corporations ; but other words equiva- 43 
lent are fuficient: And of ancient time, the inhabitani 
of a town were incorporated, when the King granted 1 3 
them to have Guildam Mercatoriam. 2z Danv. Abr. Bie 
He that gave the firft poffeffions to the corporation, isthe 
founder. The parifhioners or townfmen of a parifh or 
town ; and tenants of a manor, are to fome purpofes a 
corporation. Co. Lit. 95, 342. If the King grants lands — 
to the inhabitants of B. heredibus SF fuccefforibus Juis, ren- 
dering a rent, for any thing touching thefe lands, this is 
a corporation; though not to other purpofes: Butif the 
King grants lands znhabitantibus de B. and they be notin- 
corporated before, if no rentbe referved to the King, th 
grant is void. 2 Danv. 214. Ifthe King grants Homi- 
nibus de Iflington to be difcharged of toll, this is a good 
corporation to this intent; but not to purchafe, Ee. And 
by fpecial words the King may make a limited corporations 
or a corporation for a {pecial purpofe. Ibid. 

London is a corporation by prefcription ; but though a 
corporation may be by prefcription, it fhall be Pitt 
that it did originally derive its authority by grant from 3 
the King; for the King is the head of the commonwealth, 
and all the commonwealth, in refpe&t of him, is but one 
corporation ; and all other corporations are but limbs of h 
greater body. 1 Lill. Abr. 330. A mayor and comi 
nalty or corporation, cannot make another corporation, ‘or 
commonalty, 1 Sid. 290. The city of London cannot 
make a corporation, becaufe that can only be created b 
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the crown; but London, or any other corporation, may 
make a fraternity. 1 Salk. 193. 
- No perfons fhall bear office in any corporation, &c. but 
fuch as have received the facrament of the church, and 
. taken the oaths. Svat. 13 Car.z. c.1. But fee the Star. 
5 Geo. 1. c. 6. confirming officers in corporations. See 
By-Laws. 
What perfons are capable of being elected members of 
a corporation, fee Rep. Temp. Hardw. per Annaly, p. 23. 


Il. Of the intereft and jurifdiGion of corporations. 

When 4 corporation is duly created, all incidents, as 
to purchafe and grant, {ue and be fued, Gc. are ta- 
citly annexed to it; and although no power to make 
laws is given by a {pecial claufe to a corporation, it is in- 
cluded by law in the very act of incorporating. 1 Inf. 
264. A new charter doth not merge or extinguifh any 
of the ancient privileges of the old charter. And if an 
ancient corporation is incorporated by a new name, yet 
their new body fhall enjoy all the privileges that the old 

corporation had, Raym. 439. 4 Rep. 37- There are 
afually granted in charters to corporations, divers fran- 
chifes; as felons goods, waifs, eitrays, treafure trove, 
deodands, courts, and cognifance of pleas, fairs, markets, 
aflife of bread and beer, Sc. 4Rep.65. Actions arifing 
in corporations may be tried in the corporation courts; but 
if they try actions which arife not within their jurifdic- 

_ tions, and encroach upon the Common law, they fhall be 
punithed for it. Lutw. 1571, 1572. 

There may be a corporation without a head: but 
where thereis ahead, all a¢ts ought to be by and to the head ; 
nor can they fue without fuch head; and if he dies, nothing 
can be done in the vacancy. 10 Reps 30,32. 1 Jn. 264. 

‘If land be given to a mayor and commonalty for their 
lives, they have an eftate by intendment not determinable : 
fo itis, if a feoffment be made of land to a dean and 


chapter, without mention of fucceffors. In cafe of a ole 


corporation, as bifhop, dean, parfon, &c. no chattel, either 
in action or poffeffion fhall go in fucceflion; but the exe- 
‘cutors or adminiftrators of the bifhop, parfon, &c. fhall 
have them: but it is otherwife of a corporation aggregate, 
as a dean and chapter, mayor and commonalty, and the 
like: for they in the judgment of law neverdie, And yet 
‘the cafe of the chamberlain of London differs from all thefe ; 
his fucceffor, in his own name, may have execution of a 
recognifance acknowledged to his predeceflor for orphan- 
= ‘age money; and the reafon is, becaufe the corporation of 
the chamberlain is by cu/fom, which hath enabled the fuc- 
ceflor to take and have fuch recognizances, obligations, 
‘Gc, that are made to his predeceflor. Terms de Ley. 
Though a /ole corporation cannot generally take in fuc- 
cefon goods and chattels, Sc. yet it may take a fee-/imple 
in fucceflion, by the word fucceffors. 1 Inf. 8, 9, 46. 
Aggregate corporations may take not only goods and chat- 
 tels, but lands in fee-fimple, without the word fucceffors, 
for the reafon afore mentioned. 4 Jn/f. 249. And fuc- 
cefon in a body politick, is as inheritance in a body 
private. Ifa leafe for years be made to a bifhop and his 
fucceflors, ’tis faid his executors fhal! have it iz auter 
droit; for regularly no chattel can go in fucceffion in 
cafe of a fole corporation, no more than if a leafe be made 
to aman and his heirs, it can go to his heirs. 1 Inf. 


i Grants of corporations are to be by deed, :uħñider their 
‘common feal, and‘ are good without delivery; for the 
‘common feal gives perfection to corporation deeds. Dav. 
“44. An obligation fealed with the common feal of a 
_ corporation, if the mayor figns it, he is fuable if the cor- 
‘poration be diffolved’: but if two of the members fign it, 
‘the particular perfons are not bound by it. 2 Lew. 137. 
Raym.152.° A releafe of a mayor for any fum of money 
due to the corporation, made in his own name, is not good in 
law; the corporation muft join and do it by their com- 
“men feal. Terms de Ley. 
_ A corporation which hath a head, may make a perfonal 
command without writing ; but a corporation aggregate 
without a head cannot. Lutav. 1497. 
“aggregate may employ any one in ordinary fervices, with- 
out deed; though not to appear for them, in any act 
which concerns their intereft or title. 1 Ventr. 47, 48. 


A corporation | 


Such a Ge es may appoint a bailiff to take a diftrefs, 
without deed or warrant. 1 Salk. 191. But cannot 
without deed command a bailiff to enter into lands for a 
condition broken; for fuch command without deed is 
void. Cro, 815. 

Though a corporation cannot do an att in pais without 
their common feal, they may do an act upon record; and 
the reafon is, becaufe they are eftopped by the record to 
fay itis not their act. 1 Salk. 192. A promife to a cor- 
poration is good without deed. 2 Lev. 252. The head 
of a corporation aggregate may not be charged with the 
aét of his predeceflor if it be not by common feal, or for 
{uch things as come to the ufe of the whale body or fo» 
ciety. 1 dnd. 23, 196. 

A corporation may do an aét in that capacity, to one of 
themfelves in his natural capacity; and any member in his 
natural capacity may perform an att to the corporation in 
its politic capacity ; and fo they may fue one another, in 
their diftinét capacities. 1 Shep. Abr. 436. Trefpafs for 
an affault and battery, &c. will not lie againft a corpo- 
ration ; but it muft be brought againft the perfons that do 
the trefpafs by their proper names: though if the beafts 
of the corporation trefpafs on a man in his ground, action 
of trefpafs lies again{t them for this: procefs of outlawry 
will not lie againit a corporation ; nor capias or exigent, 
but diftrefs, 2247.67. 39 Ed.3. 13. 21 Ed. 4. 

A corporation cannot fue, or appear in perfon, but by 
attorney: they cannot commit treafon or felony, or be 
excommunicate, &¢. They may not be executors, or 
adminiftrators, be jointenants, truftees, &@¢. Nor fhall 
the members of a corporation be regularly witnefles for the 
corporation. 10 Rep. 32. 11 Rep. 98. 1 Inf. 134. 
But they may be disfranchifed, and then be witnefles ; 
though not furrender by. confent. Yet in fome cafes 
the judges now admit their teftimony without disfranchife- 
ment, where the zatere/? is remote. Attachment doth not 
lie againft a corporation. Raym. 152. 

Corporations may have power not only to infranchife 
freemen, but to disfranchife a member, and deprive him 
of his freedom; if he doth any aĉ to the prejudice of the 
body, or contrary to his oath, &c. Though for con- 
fpiring to do any thing contrary to his duty; or for 
words of contempt againft the chief officers, he may not 
be disfranchifed, but he may be committed till he find 
fureties for his good behaviour. 11 Rep. 98. 5 Mod. 
257. A corporation cannot disfranchife tor breach of a 
by-law. 1 Lill. 331. And one wrongfully disfran- 
chifed may be reftored, and have his remedy by mazda- 
mus, (Jc. in B. R. An alderman or freeman of a cor- 
poration cannot be removed from his freedom or place 
without good caufe, and a cuftom to remove them ad li- 
bitum is void, becaufe the party hath a freehold therein. 
Cro. Fac. 540. 

A perfon may be bound to the good behaviour for 
words fpoke againft mayors, &c. but he may not be in- 
diéted for it: and if juitices of a corporation deny to do 
right, it is a forfeiture of their exemption from the in- 
quiry of the juftices of the county. Mod. Caf. 125, 164. 
Head: officers of corporations are to redre{fs abufes of 
merchant-ftrangers, éc. or the franchife fhall be feized, 
Stat. 9 Eliz. c. 3. Je. 1. and have authority in many 
cafes by ftatute ; for which fee Mayors. 

No itrangers fhall fell by retail any woollen or linen 
cloth, or mercery wares, in corporate towns, except at 
fairs, on pain of forfeiture, &c. But fuch perfons may 
fell wares by wholefale, and cloth of their own making 
by retail. 1 & 2-P. & M. cap. 7. Bodies politick ec- 
clefiaftical may make leafes for thrée lives, or twenty- 
one years, under the reftrictions in the atts 1 & 13 Ehz. 
&c. If land is given in fee to a dean.and chapter, or 
to a mayor and commonalty, Gc. and after fuch body 
politick or incorporate is diflolved, the donor fhall have 
the land again, and not the lord by efcheat.. 1 Jy. 
31. 

The corporation of the city of London is to anfwer for all 
particular mifdemeanors, which are committed in any of the 
courts of juftice within the city; and for all other general 
mifdemeanors committed within the city: fo ’tis conceived 
of all other corporations. 1 Lill. Abr. 329. If a com- 
mon officer of a town doth any thing for their common 

ules 


ufe, it is reafonable the corporate town fhould be anfwer- 
able for it, 1 Leow. 215. 


BI. How far the acts of corporations are binding. 

A corporation is properly an invetting the people of the 
place with the local government thereof, and therefore 
their laws fhall be binding to ftrangers ; but a fraternity 
is fome people of a place united together in refpect of a 
myftery and bufinefs into a company, and their laws and 
ordinances cannot bind ftrangers, for they have not a 
local power. Salk. 193. 

No matters and wardens, &c. of any myftery, or other 
corporation, fhall make any by-laws or ordinances in di- 
minution of the King’s prerogative, or againft the com- 
mon profit of the people; except the fame be approved 
by the Lord Chancellor, or Chief Juftices, &c. on pain 
of 404. 

And fuch bodies corporate fhall not make any atts or 
ordinances for the reftraining perfons to fue in the King’s 
courts for remedy, &&c. under the like’ penalty. Stat. 19 
Hen. 7. cap. 7. Ordinances made by corporations, to be 
obferved on pain of imprifonment, or of forfeiture of 
goods, &c, are contrary to Magna Charta. 2 Int. 47, 


as penalties may be inflicted by by-laws, which may 
be recovered by diftrefs or agtion of debt: and a cuftom 
for the Lord Mayor and Aldermen of London, to commit a 
citizen for not accepting of the livery, &c. was held a 
good cuftom, being for the good government of the city. 
§ Mod. 320. 

Corporations may not, by bond, or otherwife, reftrain 
any apprentice, &c. from keeping fhop in the corporation 
under the penalty of 4o/. Stat. 28 H. 8. c. 5. In atts 
done by corporations, the confent of the major part fhall be 
binding, by 33 H. 8.. cap. 27. 


IV. How corporations are diffolved. 

A corporation may be diffolved, for it is created upon a 
truft; and if that be broken ’tis forfeited. 4 Mod. 58. 

Corporations are diffolved by forfeiture of their charter, 
mifufer, &¢, upon the writ guo warranto brought; by 
furrender, or by act of parliament; and if they neglect to 
choofe officers, or make falfe elections, &¢. it is a for- 
feiture of the corporation. 4 Rep. 77. 

But by Stat. 11 Geo. 1. c. 4. No corporation fhall be 
diffolved, for any default to choofe a mayor, &c. but the 
electors are ftill to proceed to election ; and if no election 
be made, the court of King’s Bench fhall ifue a mandamus 
requiring the electors to choofe fuch mayor, &c. 

By 2 Ann. c. 20. Where perfons intrude into the office 
of mayor, &&c. of a corporation, a quo warranto fhall be 
brought againft the ufurpers, who shall be oufted, and 
fined: and none are to execute an office in a corporation 
for more than a year. See further Black. Com. 1 V. 
467, 476, 477» 479, 484. 2V. 430. 3 F. 80. 4V. 
57, 432. And the Index to Rep. Temp. Hardw. per 
Annaly. 

With refpect to corporations, or communities of old, as 
obferved by Rodert/on, the forming of cities into communi- 
ties, corporations, or bodies politick, and granting them the 
privilege of municipal jurifdiétion, contributed more than 
any other caufe to introduce regular government, police 
and arts, and to diffufe them over Europe. Louis the Grofs, 
in France, to counterbalance his potent vaflals, conferred 
new privileges on the towns fituated within his domaine, 
called Charters of community, and formed the inhabitants 
into corporations, or bodies politick, to be governed by a 
council and magiftrates of their own nomination, About 
the fame period the great cities in Germany began to ac- 
quire like immunities; and the practice quickly fpread 
over Europe, and was adopted in Spain, England, Scotland, 
and all the other feudal kingdoms. See Hif. Emp. C. V. 
1S Ln CT) pe ELA 

Cozrporeal Inheritance, In houfes, lands, €c. 
Inheritance. 

Worple, fealing of. If any one in taking up a dead 
body iteals the fhrowd, or other apparel, it will be felony. 
3 lof. TO. rZ Rep. Ag alt Hale BC. 615. ee But 
fiealing the corpfe itfelf, only, is not felony. Black. 


Vide 





a college in Oxford is dedicated. 
Stat. 32 Hen. 8. cap. 21. 





and his blood is corrupt by attainder of felony, and — 

the King pardons him; , 
before him, he fhall not be tenant by the curtefy, for the — 
corruption of the blood of that ifue : 


be tenant by the curtefy, although the ifue which he had 


ceftor, obtains the King’s pardon before the death of his — 


CoO R 4 
Com. 4 V. 236. But’tis punithable as a mifdemeanor By, 


by indiétment at Common law. 


Lozpus Chri Dap, Is a feat inftituted in the year 
1264, in honour of the bleffed /acrament: to which alfo — 
It is mentioned in the ~ 


Corpus cum Caufa, Is a writ iffuing out of the 


Chancery, to remove both the body and record, touching — 
the cau/e of any man lying in execution upon a judgment 
for debt, into the King’s Bench, &c. there to lie till he 
have fatisfied the judgment. 
Corpus. 


F.N. B. 251. See Habeas 


Correio of the Staple, Is a clerk belonging to the 


ftaple, that writeth and recordeth the bargains of merchants 
there made. 


27 Ed. 3. flat. 2. cap. 22 SF 23. 
Coedium and Conredium, The fame with corrodium. 


See Corody. 


Corruption of Wlood, (corruptio fanguinis) Is an in- 


fection growing to the ftate of a man, and to his ifue; and 
is where a perfon is attainted of treafon or felony, by 
means whereof his blood is faid to be corrupted, and nei- 
ther his children, nor any of his blood, can be heirs to him 
or any other anceftor: 
gentleman, he and all his pofterity by the attainder are 
rendered bafe and ignoble: but by pardon of the King, the 
children born afterwards may inherit the land of their an- — 
ceftor, purchafed at the time of the pardon or after; but fo — 
cannot they, who were born before the pardon. 
Ley. 


alfo if he is of the nobility, ora 



































Terms de 
If aman that hath land in right of his wife hath ifue, 
in this cafe, if the wife dies — 


though it is other- — 
wife, if he hath iffue after the pardon; for then he fhould 


before the pardon be not inheritable. 13. 75, 0 TAA 
A fon attainted of treafon or felony inthe life of hisan- 


anceftor, he fhall not be heir to the faid anceftor, but the — 
land fhall rather efcheat to the lord of the fee by the — 
corruption of blood. 26 Aft. pl. 32 H. 8. Batif aman — 
feifed of lands hath iffue two oe and the eldeft is at- 
tainted in the life-time of his father, and after the father 
dies feifed; the youngeft fon fhall inherit the lands as 
heir unto his father, if the eldeft fon leaves no iffue alive: 
Contra, if he hath ifue, which fhould have inherited but 
for the attainder; then the land fhall efcheat. 1 
391. Dyer 48. 3 Inf. 211. 

If the father of a perfon attainted die feifed of ane 
of inheritance, during his life, no younger brother can be 
heir; for the elder brother, though attainted, is tilla 
brother, and no other can be heir to his father, while he 
is alive; but if he die before the father, the younger 
brother fhall be heir. 2 Hawk. P. C. 457. 

Corruption of blood from an attainder is fo high thatit 
cannot be abfolutely falved but by aét of parliament; for | 
the King’s pardon doth not relftore the blood fo as to — 
make the perfon attainted capable either of inheriting 
others, or being inherited himfelf by any one born befor 
the pardon. 1 Inf. 391, 392. ‘2 Hawk. 458. A ftatute 
which faves the corruption of blood, impliedly faves the 
defcent of the land to the heir; and it prevents 
corruption of blood fo far: alfo it faves the wife’s dower, 
&e. But neverthelefs the land fhall be forfeited for the — 
life of the offender. 3 Inf. 47. 1 Hawk. 107. For 
counterfeiting the coin or clipping, there is no corruption 4 
of blood. Stat. 5 Eliz. cap. 11. So on attainder of pi- 
racy, e. And in felony by imbezilling the King’s 
nance, armour, Sc. 22, 23 Car. 2. c. 23. Andit 
fore it fhall not make any difinheritance of an heir, & 
See rica And Black. Com. 2V. 251. 4V. 381, — 
406, 431, 433- S 

Cozfelet, (Fr. in Lat. corpufculum) Signifies a Hitt 
body: and it is ufed with us for an armour to cover 
body or trunk of a man, wherewith pikemen commo 
fet in the front and flanks of the battle were fern 
armed, for the better refiftance of the affaults of the ent 


hes 


ar: 





in Bradton, Decem coros tritici five decem quarteria. 


` his writ of cofenage. 


Ges 


“were more flightly armed for their fpeedier advancing to 
and retreating from fire. 40 5 P.& M. c. 2. 
Cozlepretent, (from the Fr. corps prefent) Is a word 
fignifying a mortuary: and the reafon why it was thus 
term’d feems to be, that where a mortuary became due on 
the death of any man, the beft or fecond beaft was, ac- 
cording to cuftom, offered or prefented to the priet, and 
carried with the corps.——Ego Brianus de Brompton, &c. 
Volo corpus meum fepeliri in prioratu majoris Malvernie inter 
pradeceffores meos, © cum corpore meo Palefridum meum 
cum bernefio & equum Jummarium, cum le&o meo, (Fc. In 
Codice MS. penes Gul. Dugdale, Mil. See Star. 21 
H. 3. c. 6. Mortuary. And Black. Com. 2V. 425. 
Colned Wread, (panis conjuratus) Ordeal bread: it 
was a kind of fuperititious trial ufed among the Saxons, 
to purge themfelves of any accufation, by taking a piece 
of barley bread, and eating it with folemn oaths and exe- 
crations, that it might prove poz/oz, or their laft morfel, if 
what they afferted or denied were not punétually true. 
Thefe pieces of bread were firt execrated by the priet, and 
then offered to the fufpected guilty perfon to be {wallowed 
by way of purgation: for thcy believed a perfon, if guilty, 
could not {wallow a morfel fo accurfed; or if he did, it 


would choak him. The form was thus: We befeech thee, . 


O Lord, that he who is guilty of this theft, when the exor- 
cifed bread is offered to him in order to difcover the truth, 
that his jaws may be fhut, his throat fo narrow that he 
may not fwallow, and that he may cafè it out of his mouth, 
and not eat it. Du Cange. The old form, or exorci/mus 
panis hordeacei vel cafei ad probationem veri, is extant in 
Lindenbrogius, pag. 107. And in the laws of King Canute 
cap. 6.——Si quis altari miniftrantium accufetur,  amicis 
deftitutus fit, cum facramentales non habeat, vadat ad judicium 
qued Anglice dicitur cor{ned, & fiat ficut Deus velit, nifi 
Juper Janum corpus Domini permittatur ut fe purget: 
rom which it is conje&tured, that corfned bread was ori- 
paag the very facramental bread, confecrated and devoted 
y the prieft, and received with folemn abjuration, and 
devout expectance that it would prove mortal to thofe who 
dared to {wallow it with a lie in their mouths; till at length 
the bifhops and clergy were afraid to proftitute the com- 
Munhion bread to fuch rafh and conceited ufes, when to 
indulge the people in their fuperftitious fancies, and idle 
cuftoms, they allowed them to praétife the fame judicial 
rite, in eating fome other morfels of bread, bleft or curft to 
the like ufes. 
= Jtis recorded of the perfidious Godwin Earl of Kent, 
in the time of King Edward the Confefor, that on his 
abjuring the murder of the King’s brother, by this way 
a trial, asa jut judgment of his folemn perjury, the 
read ftuck in his throat, and choaked him. Cum 





 Godwinus comes in menfa regis de nece fui fratris impetretur, 


ille pof multa facramenta, tandem per buccellam deglutiendam 
abjuravit, EF buccella guftata continuo fuffocatus interiit. — 
Ingulph.  This,: with other barbarous ways of purgation, 
_was by degrees abolifhed: though we have ftill fome re- 


membrance of this fuperititious cuftom in our ufual phrafes. 





of abjuration ; as, J avil] take the Jacrament upon it ; 
May this bread be my poifan; or, May this bit be my 





(eA 

“dotis, (curtis) A court or yard before a houfe. 
lount. 

| Coztularium, (curtilagium) Is alfo a yard adjoining to 


= àcountry farm. Cartul. Glaffon. MS. f. 42. 


Cous, A certain corn-meafure heaped ‘up, from the 
Hebt. cora, a bill: eight bufhels of wheat in a heap, 


_ making a quarter, are of the fhape of a little hill; and 


probably a corus of wheat was eight bufhels; for we read 
Bratt. 
lib. z. c. 6. 

@ogduna, An ancient word for cuftom or tribute. 
Mon. Angl. tom. 1. p. 562. ; 
. Cofenage, (Fr. coufimage, i. e. kindred, coufinthip) 
Ts ufed for a writ that lies where the zre/ail, that is, the 
father of the de/ai/, or great grandfather, being feifed of 
lands and tenements in fee at his death, and a ftranger 
enters upon the heir and abates; then fhall his heir have 
i Brits, 689g n N. Bi 221. A 
‘man fhall not havea writ of co/enage of the feifin of his 


. - great grandfather, but fhall be put to his writ of be/ail: 


Ce O7 S 

and if a perfon may have a writ of aiel, he fhal] not bring 
a writ of cofenage. Alfo on the death of an uncle, writ 
of cofenage doth not lie, becaufe aff/e of mort d’ anceftor may 
be had of his feifin: and cofenage lies not between privies 
in blood, no more than affi/e of mort d’ anceffor, but the 
party muft bring nuper obiit. New Nat. Br. 492. In 
writs of cefenage, aiel and befail, the tenant’s anfwer that 
the plaintiff is pot next heir, of the fame anceftor by whofe 
death he demandeth his lands, fhall be admitted and in 
quired; and according to the fame inquifition, the juftices 
fhall proceed to judgment. Svat, 13 Ed. 3. c. 20. See 
Booth on Real Actions. But now ejectments are generally 
ufed. 

@ofening, Is an offence where any thing is done. de- 
ceitfully, whether belonging to contxacts or not, which 
cannot be properly termed by any fpecial name. Weft 
Symb. pag. 23 Jed. 68. 

Cotbering. As there were many privileges inherent by 
right and cuftom, allowed in the feudal laws; fo were 
there feveral grievous exactions impofed by the lords on 
their tenants, by a fort of prerogative or feignioral autho- 
rity, as.to lie and feaft themfelves and. their followers at 
their tenants houfes, €c. which were called cofbering. 
Spelm. of Parliaments. MS. 

Colmus, A word mentioned by Blount for clean. 

Coftard, Apple, whence cofard-monger, i. e. Seller of 
apples. Cartular. Abbat. Rading. MS. fol. 916. 

Cofkera, Coat, fea-coatt. Richardum T. ad cu» 





Sfrodiam cotter maris in com. Effex, per literas noftras. 


patentes affignavimus, Sc.——Memor. in Scaccar. Pafch. 
24. Ed, r. 

Colts, Are expenfæ litis, recovered by the plaintiff in 
a fuit, together with his damages: and if the plaintiff be 
nonfuit or overthrown by lawful trial in any action, the 
defendant fhall have colts. 4 Fac.1. c.3., Alfo putting 
off trials, infufficient pleas, &¢. on their amendment, are 
liable to cos: but it has been held‘co/’s ought not to be 
paid for the putting off a trial, where no fault was in the 
party againft whom it is moved; for co/’s are only to be 
paid by fuch perfons which by their occafion have caufed 
the other party to have been at extraordinary charges: 
and no coffs dhall be allowed for unreafonable motions, 
but only tor fuch as the party was neceflarily put unto. 
1 Lill. Abr. 335, 337- The Common law doth not give 
cofis in any cafe; but they are given by ftatute. 
of Gloucefter, 6 Ed. 1. c. 1. 

For the defendant on a writ of error, brought to delay 
execution, if judgment- be affirmed, cofs are allowed. 
3 Hen. 7. .c. 10. So in actions of wafte ; debt upon the 


ftatute for tithes; in all fuits by /czre facias, for malicious | 


trefpaffes, e. 13 Car. 2. cap. 2. And by fome fta- 
tutes double and treble co/fs, and damages, are given: but 
in perfonal actions, actions of trefpafs, affault and battery, 
actions on the cafe for words, &c. if the debt or damage 
amount not to 40s. or the judge do not certify that the 
battery was futiciently proved; Gc. no more cofts fhiall 
be allowed than damages. 43 Eliz. «6. 21 Fac. 1. c. 
16.. 22 && 23 Car. 2. «9. /.136.° Where feveral 
are made defendants in action of trefpafs, affault, &c. and 
one or more is acquitted, all of them fhall have co/?s; unlefs 
the judge certify there was reafonable caufe for making 
them defendants. 8 & 9 W. 3. cap. 11. 

In an attion of trefpafs remeved out of an inferior court 
into B, R. by habeas corpus, the plaintiff fhall have full 
cofis, though the damages are under 4os. And fo it has 
been held in action of the cafe for words, where {pecial 
damage is received, &c. 1 Ld. Raym. 395. 
1588. Ona judgment on demurrer upon a pleain abate- 
ment, cofis are not allowed; they are given only where 
the merits of the caufe are determined on the demurrer. 
Ibid. g92. No cofis thall be allowed the defendant where 
the fuit is commenced for the ufe of the King. 24 H. 8. 
cap. 8. 
AON Ibid. Nor for or againft one that fues 
in forma pauperis. Though it has been adjudged that the 
King hall pay cofs for an amendment; but contra for not 
going to trial, &c. 1 Salk.193. Andifexecutors bring an 
action in their own right, as for converfion or trefpafs, 
Jc. in their own time, and a verdict pafs againft them, 
they fhall pay cofs. 2 Danv. dbr. 224. 


Ppp Alfo 


See Stat. - 


2 Ld. Raym., 


And coffs are not awarded agdinit executors or - 
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Alfo if a plaintiff, being admitted in forma pauperis, be 
afterwards nonfuited, the ufual courfe is to tax coffs, and 
if not paid, to punifh the plaintiff by whipping; but it is 
in the diferetion of the court to {pare both. 2 Sid. 261. 
Where a pauper plaintiff has a decree to recover with cofis; 
he fhall be allowed no more than he is out of pocket. 
Preced. Canc. 219. Sedgu.? An executor, defendant in 
equity pays no cofts. Abr. Caf. Eq. 125. A 

An heir at law, fuing for the family eftate, where he 
fhall not pay cofis, fee 1 Peer Williams 482. If a fum 
certain is given to a ftranger by itatute, as where ’tis 
given.to the profecutor, he fhall have no coffs, as he had 
no right of aétion till he commenced it; fo in popular 
actions, whether the penalty is certain or not, there fhall 
be no cofs. 1 Salk. 206. 1 Lutw. 201. Where cofs 
are allowed, it is not neceffary that the jury fhould give 
the coffs; but they may leave it to the court to do it, who 
are beft able to judge of what cfs are fitting to be given. 

_ 23 Car. B. R. 

It is the courfe of the court of B. R. to refer the taxing 
of the cots to the fecondary of the office, and not to make 
any fpecial rules for fuch matters; except it be in ex- 
traordinary cafes. 1 Lill. Abr. 338. Attachment lies 
where co/fs are refufed payment: and where a plaintiff is 
non{uit, action of debt may be brought for the cofts ; alfo 
the defendant may have a capias ad fatisfaciendum againt 
him. 1 Nel/. Abr. 550. Where cofs are given after a 
verdict, the court will.ftop proceeding in the fame court 
till they are paid, on motion made: but when cofis are 
given for not going on to trial, a party may proceed, tho’ 
they are not paid. Sid. 279. Sed. qu. if on a motion, 
the court would not ftop proceedings till cofs paid? 

The awarding of cof?s (inequity) is always difcretionary 
in the court: and in cafe of a great fraud, a perfon may be 
obliged to pay fuch co/fs as fhall be afcertained by the in- 
jured party’s oath. 2 Vern. 123. Where damages were 
before recoverable, and a ftatute increafes them to double 
or treble the value, the plaintiff fhall recover his double 
or treble damages ; and cos alfo, as parcel-of the da- 
mages, fhall be trebled. 10 Co. 116. a. 2 Inf. 289. 
Hard. 152. Carth. 297. 

But where a new ftatute gives either fingle, double or 
treble damages, where there were no damages recoverable 
before, there no co/fs fhall be allowed, becaufe the party 
can have nothing more than fuch new ftatute has already 
given, and that is damages only ; for the ftatute of Glou- 
cefer cannot operate to add co/ffs to. what is given by a 
fubfequent ftatute; becaufe the new ftatute muft be con- 
ftrued from itfelf, which gives damages only. 2 Inf?.285. 

1 Salk. 205. . Carth: 297. See Damages, &c. . And fee 
the Table to the Statutes at Large, 4to edition, in what 
cafes double and treble cofts are given. Alfo fee a {mall 
o@avo volume relating to coffs, lately publifhed by Mr. 
Serjeant Sayer, containing the general law of cofts, with 
cafes on all the ftatutes, very ufeful for pra¢titioners, 

C. 

N. B. Coffs are given on informations for not going to 
trial. The King v. James, Rep. Temp. Hardw. per Aunaly, 
fo. 159. Statutes which give cofs are to be taken ftriftly. 
Ibid.. The King v. The Inhabitants of Glaffonby, 357. 
Where a caufe of action arifes in the time of an execu- 
tor, he is liable for cos (as plaintiff); but where he is 
obliged to name himfelf executor, he is not bound to pay 
cofis. Ibid. Harris and Ux’? v., Hanna, fo. 204, 205. 
There fhall be no more cofs than damages, where the 
judge certifies on Stat. 43 Eliz. c. 6. Walker v. Robinfon. 
Wilf, par... fo. 93.» 2 Stra. 1232. S.C. See Wilf. 
par. 2. 258. i 

Cofts fhall follow the verdi& upon a trial by confent, 
or on a feigned ifue.. Rex v. Phillips. Wilf. par. 1. fo. 
261. Herbert v. Williamfon. Id. 324. Cofis to be al- 


lowed when a caufe goes off and remains untried for want 


of jurors. Sparrow v. Turner, C. B. Wilf. par. 2. fo. 
366. See Index to Wilf. Rep. 

Cofts are allowed in Chancery, for failing to make an- 
fwer to a bill exhibited ; or making an infuficient an- 
f wer: and ifa firt- anfwer be certified by a mafter to be 
infufficient, the defendant is to pay 40s. cofts; 3/. fora 
fecond infufficient anfwer; 4/. for a third, &c. 
the anfwer be reported good, the plaintiff hall pay the 


defendant 405. cofis. 
when, it is not reputed an anfwer) until co/s for contempt 
in not anfwering are paid. Pradi/. Attorn. 1 edit. pag. 
210, 
or the defendant; or if a decree be obtained for the de- 
fendant, coffs are allowed by Stat. 4 & 5 Ann. e. 16. 











ufed in many parts of England. 
mentioned in Dome/day. 


end with thefe words or fyllables, have the fignificationof _ 
a little houfe or cottage: there are likewife dowe-cotes, — 


orpigeons. Game Law, 2 par. fol. 133,135. See Pigeon- 
Houfe. 





But if 








































Oot. 
An anfwer is not to be filed, (til h 


212. If a plaintif in Chancery difmiffes his bill, 


Cot, In the old Saxon fignifies cottage, and fo is ftill 


Cotarius, A cottager: the cotarii, or cottagers, are 


Cote and Cot. The names of places which begin or 


which are fmall houfes or places for the keeping of doves 


€otellus, Coteria, Both fignify a fmall cottage, houfe 
or homeftall. Corel. 
Coterelius.  Cotarius and coterellus, according to 
Spelman and Du Frefne, are fervile tenants » but in Dome/- 
day and other ancient MSS. there appears a diftinétion as 
well in their tenure and quality, a$ in their name. For 
the cetarius had a free focage-tenure, and paid a ftated 
firm or rent in provifions or money, with fome oecafional — a 
cuftomary fervices ; whereas the cotere/lus feems to have , 
held in mere villenage, and his perfon, ifue and goods, — 
were difpofable at the pleafure of the lord.——Edmund 
Earl of Cornwall, gave to the bon-hommes of Afherus 
his manor of Chefferton and Ambrofden—una cum villan 
coterellis, eorum catallis, Jerviciis, Je&is, EF omnibus fi 
ubicunque pertinentibus. Paroch. Antiq. 310. 
Cotesiwold, Is ufed for fheep cotes and fheep feedi 
on hills: from the Sax. cote and wold, a place where thi 
is no wood. ' 
Cotgare, A kind of refufe wool, fo clung or clot 
together, that it cannot be pulled afunder. By Stat. 
R. 2. cap. 9. It is provided, that neither denizen nor 
reigner thall make any other refufe of wools but cotgi 
and willein. À f 
Cotland and Cotfethland, Land held by a cottag 
whether in focage or villenage.—Dimidia acra terre ja 
cet ibidem inter cotland, guam Johannis Goldering tenet, 
una parte, & cotland quam Thomas Webb tenet ex altera. 
Paroch. Antiq. 532. - : 
Cotlethla, Corletle, The little feat or manfien bei j 





s 


Stat. 4 Ed. ı 
But by a later ftatute, the 31 ZZ. cap. 7. No man ma 
build a cottage, unlefs he lay four acres of land there 
except it be in market-towns or cities, or within a m 
of the fea, or for the habitation of labourers in mii 
failors, forefters, fhepherds, c. and cottages erected 
order of juftices of peace, ec. for poor impotent peo: 
are excepted out of the ftatute. The four acres of land 
make it a cottage within this law, are to be freehold, 
land of inheritance : and four acres of ground holden 
copy, or for life or lives, or for any number of years 
will not be fufficient to make it a lawful cottage. 2 Inf 
737. Alfothe four acres in fee-fimple, or fee-tail, mu 
lie near the cottage, and be occupied therewith, fo long as 
the cottage fhall be inhabited. 2 Roll. Abr. 139. 

But this ftatute doth nct extend to houfes that are 
hold. 1 Bulf. 50. The penalty of erecting co 
contrary to the ftatute, is 10/. for every ereétioh, 
40s. a month for the continuance of it; which 
quirable in the leet, or the offenders may be punite 
indiétment at the quarter-feffions of the peace, &¥c. 
no owner or occupier of ‘any cottage fhall fuffer any 
mates, or more families than one to inhabit therein, 
pain to forfeit to the lord of the leet 10s, a month: 


a is 


OV 


in cottages built for the poor, more families than one may 
be placed. 

Cottages are oftentimes erected on the wafte at the 
charge of parifhes, for poor impotent perfons, by the 
churchwardens and over{cers of the poor, having obtained 
` leave of the lord of the manor in writing under hand and 
feal; but then it muft be confirmed by the juftices in 
feffions. Mod. Juft. 152. Cottagers of new erected 
cottages within the memory of man, ought: not to 
have common in the lord’s wafte, though they have four 
acres of land laid to them. Wood's Inf. 445. Every 
cottager, &c. is obliged to work towards the repairs of 
the highways, or to hire an able labourer to work on the 
days appointed by the ftatute, on pain of forfeiting 
1s. 6d. per day. Stat. 22 Car. 2. But fee 7 Geo. 3. cs 
42. And title Highways. 

Cotton Libary, For better fettling and preferving the 
library kept iù the houfe at Weftminffer, called Cotton- 
 houfe, in the name and family of the Cottons for the benefit 
of the publick, a ftatute was-made 12 W.3. c. 7. See 
Stat 5 Ann. c.30. & 26 Geo. 2. ¢. 22, 

= Cottons. Not within 27 Hen. 8. concerning the true 

making of cloth, 27 H. 8. c. 12. f 3. See the Table 

to the Statutes, title Cottons. 


Cotuca, Coat armour. Ad arma profiliunt EF milites 


quidem fuper armatura cotucas induerant, vocat.. Quarte- 
lois. Walfing. 114. 

Cotuchans, Boors or hufbandmen, of which mention is 
made in Dome/day. 


Toucher, or Courcher, Signifies a factor that continues 
abroad in fome place or country for traffick ; as formerly 
in Gafeoign, for buying of wines. Stat. 37 Ed. 3. e. 16. 
This word is alfo ufed for the general book wherein any 
corporation, &c. regifter their particular atts. 3&5 4 


Covenable, (Fr. convenable, Lat, rationabilis) Is what 

is convenient or fuitable-—Every of the Jame three forts of 
goods, &c. feall be good and covenable, as in old time hath 
been ufed. Stat. 31 Ed. 3. cap. 2. Covenably indowed, 
pari is, indowed as is fitting. 4 H. 8. c.12. See Plowd. 


Signe (conventio) Is the confent and agreement 
ee two or more perfons to do or not to do fome act or 
thing, contracted between them. Alfo it is the declara- 
tion the parties make, that they will itand to fuch agree- 
_ ment, relating to lands orother things; and is created by 
deed in writing, fealed and executed by the parties, or 
otherwife it may be implied in the contraét as incident 
thereto. 2 Mod. Entr. 91. And if the perfons do not 
perform their covenants, a writ or action of covenant is 
ibs remedy to recover damages for the breach of them. 

id. 

` Under this head is to be confidered, 


I. The feveral kinds of covenants, and by what words 
they are created. 
` U. What covenants are geod and binding, and by whom 
` they may be made. 
Tl. Who foall take advantage of covenants, and who are 
bound by them. 
NINAS What fhall be a iad e, and what a breach of 
covenant. 
_ I. OF the feveral kinds of covenants, and by what words 
they are created. 
_ A covenant is generally either in fact or in law: in Sad 
is that which is exprefly agreed between the parties, and 
_inferted in the deed ; and in Jaw, is that covenant which 
the law intends and implies, though it be not expreffed in 
_ words; asif a leffor demife and grant to his leffeé a houfe 
or lands, &c. for a certain term, the law will intend a 
covenant on the leffor’s part, that the leffee fhall, during 
the term, Erai enjoy the fame againft all incumbrances, 
1 Infl. 384. 
-= There is alfo a covenant real, and covenant perfonal: a 
_ real covenant is that whereby a man ties himfelf to pafs a 
thing real, as lands or tenements ; or to levy a fine of 
lands, ol And covenant perfonal, is where the fame is 
annexed to the perfon and merely perfonal ; as if a perfon 
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covenants with another by deed to build him a houfe, or 
to ferve him, &c. F. N. B. 145. 5 Rep. 10. 

Covenants are likewife inherent, that tend to the fupport 
of the land or thing granted ; or are collateral to it; and 
are affirmative, where fomewhat is to be performed ; or 
negative; executed, of what is already done, or executory $ 
but a covenant being to bind a man, to do fomething iz 
futuro, is for the moft part executory, 1 Vent. 176. 
Dyer 112, 271. And where a covenant fhall be conftrued 
dependent upon another, and when. difina by itfelf, fee 
Winch 74. 3 Cro. 107. 


As to the words by which covenant may be created. 

Tis held in all cafes where words that begin any fen- 
tence are conditional, and give another remedy, they fhall 
not be conitrued a covenant ; and yet if words of condition 
and covenant are coupled together in the fame fentence, 
as Provided always, and it is covenanted, &c. in that cafe 
they may be adjudged both a condition and covenant. 
Mar:h 103. 

The law does not feem to have appropriated any fet 
form of words, which are abtolutely necefiary to be 
made ufe of in creating a covenant; and therefore it 
feems that any words will be effectual for that purpofe, 
which fhew the parties concurrence to the performance of 
a future act; as if leflee for years covenants to repair, 
&c. Provided always, and it is agreed, that the lefor foall 
find great timber, (5c. this makes a covenant on the part 
of the leffor to find great timber, by the word agreed, 
and it fhall not be a qualification of the covenant of the 
leffee. 1 New Abr. 527. 

There is this difference however between a covenant 
and condition; a condition gives entry, and covenant 
gives an action only. Owen 54. A perfon cannot have 
action of covenant upon a verbal agreement, for it cannot 
be grounded without writing, except by fpecial cuftom. 
EN. Bs IAS 


Il. What covenants are good and binding, and by whom 

they may be made, 

All covenants between. perfons muft be to do what 
is lawful, or they will not be binding ; and if the thing 
to be done be impoffible, the covenant is void, Dyer 112. 
But where the thing is lawful at the time of the covenant 
made, and afterwards the matter ageeed to be done is pro- 
hibited by act of parliament, yet fuch covenant will be 
binding. 3 Mod. 39. And if a man covenants to doa 
thing before a certain time; and it becomes zmpo/fble by 
the aét of God, this fhall not excufe him, inafmuch as he 
hath bound himfelf precifely to do it. 2 Danv. Abr. 
84. 

fie a perfon covenants exprefly to repair a houfe, and it is 
burnt down by lightening, or any other accident, yet he 
ought to repair it; forit was in hispower to have provided 
againft it by his contra&. lleyn 26, 27. 1 Lill. Abr. 
149. Buthe is not fo bound by covenant in law. Where 
houfes are blown down by tempeft, the law excufes the 
leflee in attion of wafte; though in a covenant to repair 
and uphold, it will not. 1 Plwd. 29. If a leffee for 
years, rendering rent, covenants for him and his affigns ta 
repair the houfe, and after the leffee afligns over the term, 
and the leflor accepts the rent from the aflignee, and then 
the covenant is broken; notwithftanding acceptance of rent 
from the affignee, action. of covenant lies againft the firit 
leffee, on his exprefs covenant to repair: and this perfonal 
covenant cannot be transferred by the acceptance of the 
rent. 2 Danv. Abr. 240. 

Action of covenant alfo lies on covenant for payment of 
rent againft fuch leffee; but not ation of debt after ac- 
ceptance. 3 Rep. 24. In covenant upon a demife, ren- 
dering rent, the defendant cannot fay, that part of it was 
to be allowed ; for this is a covenant againit a covenant. 
Comb. 21. 

An infant within age may bind himfelf apprentice ; 
but neither at Common law nor by ftatute may be bound 
by covenant for his apprenticefhip, fo as to make him 
liable to an action of covenant, if he depart, &c. By the 
cuftom of London he may bind himfelf by his covenant at 
fourteen years old, Cro, 129, Winch 63. 
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Tl. Who feall take advantage of covenants, and who 

are bound by them. 

There may be an agreement and covenant, only to be 
performed by the parties themfelves; and there are fome 
covenants which none but the party and his heirs may take 
advantage of, being fuch as concern the inheritance, and 
defcend to the heir, as knit to the eftate: Cowexants in 
grofs go to the executors, &c. 1 Roll. Abr. 520. 2 
Danu. 235. Not only parties to deeds, but their exe- 
cutors and adminiftrators, fhall take advantage of inherent 
covenants, though not named; and every aifignee of the 
land may have the tenefit of fuch covenants : Likewife 
executors and affigns are bound by them, although not 
named, as a covenant to repair, &e. 5 Rep. 10, 17. 
1 Cro. 552. If a man covenants with another todo any 
thing, his heir fhall not be bound, unlefs he be exprefly 
named; And yet where a leffee covenants to repair, the 
heir fhall have the- benefit of the covenant, though not 
named, becaufe it runs with the land. 2Lew.g2. 5 Rep.8. 

The grantee of reverfion may bring action of covenant 
againit a leffee, as well in the county where the demife 
was made, asin the county where the lands lie. Carthew 

183. And grantees of reverfions have the like remedy by 
aclion of covenant again{t termors, as the leflors and their 
heirs, &%c. by Stat. 32 H. 8. c. 28. A perfon covenants 
with another, to pay him money at a time to come, and 
doth not fay to his executors, Jc. if the covenantee die 
before the day, yet his executors or adminiftrators thall 
have the money. Dyer 112, 257. And in every cafe 
where the, teftator is bound by a covenant, the executor 
fhall be bound by it; if it be not determined by his 
death. 48 Ed. 3. 2...2Danv. 232.. Affignees fhall not 
have an action upon breach of any covenant, before their 
time, Cro. Eliz. 863. An aflignee fhall be charged 
in a writ of covenant for breach, after the death of the 
firft leflee; as itis a charge on the land, 3. e. in cafe of 
repairs. 2 Danv. 238. 

If 4. feifed of land in fee, conveys it to B. and cove- 
nants with B. his heirs and affigns, to make any other 
affurance upon requeft; and after B. conveys it to C. 
who conveys it to D. and then D. requires 4, to make 
another aflurance, cccording to the covenant ; if he refufes, 
D. fhall have action of covenant againit him, as aflignee 
to B. Ibid. 236. A leffor made a leafe of an honfe for 
years, excepting two rooms, and free paflage to them; 
the leffee afligned the term, and the leflor brought cove- 
nant againit the aflignee for difturbing himin his paflage 
to thofe rooms; and adjudged that the action lies: For 
the covenant goes with the tenement, and binds the 
affignee. (N. B. This relates to the pafage.) 1 
Salk. 196. If a man who leafes for years, oufts the 
leflee, he fhall have covenant againft him. 48 Ed. 
3.2. But if, where a perfon leafes lands for years, a 
itranger enters before the leffee, fuch leffee fhall not have 
an action. of covenant upon this oufter, becaufe he was 
never a leffee in privity to have the action. 2 Danv. 234. 
A man grants a watercourfe, and afterwards ftops it ; tor 
this voluntary misfeafance, covenant lies. 1 Saund. 322. 
Though where the ufe of a thing is demifed, and it runs 
to decay, fo that the leffee cannot have the benefit of it, 
for this nonfeafance no action of covenant lieth: Nor may 
covenant be brought for a thing which was not iw efè at 
the making of the leafe. 2 Danv. 233. 

If one makes a leafe for years, referving a rent, action 
of covenant lies for non-payment of the rent; for the red- 
dendum of the rent is an agreement for payment of it, 
which will make a covenant. Ibid. 230. A leafe is made 
to two, and one feals the deed, but the other doth not; 
if he accepts the eftate and occupies theland, he is bound 
to perform the covenants for payment of the rent, repara- 
tions, and the like. 1 Shep. Abr. 458. Where there is 
an agreement under hand and feal, action of covenant may 
be brought on it: and if a man is party to a deed, his 
agreement tò pay amounts to a covenant, tho’ formal words 
are wanting. 2 Mod. 91, 269. Action of covenant lies 
on a deed indented, or poll: alfo on a bond, it proving 
an agreement. 2 Danv. 228. 


though he may have action of debt for the 20/. yet ’tis 
I 





















tain perfon, there the covenantor mutt fave the covenantee 
harmlefs againft the entry of that perfon, be it by wrong 
or rightful title : 
perfons, the entry and eviction muft be by 


ture. 
isto doa thing, and no time appointed for it, it muft be í 


fo that if it be to make fuch affurance as fhall be reaf id 


nant is annexed is at an end, the covenant is gone. Ho 
276. 
is a word both of leffor and leffee ; and therefore if | 


Tho’ when there is a covenant for a leffee to repair, and 
he makes an under-leafe to one who is in poffeffion, Ce a 
under leffee is not liable to that covenant, in law or equity. 


1 Lill. Abr. 346. And 
if one man covenants to pay another 20/. at a day; al- 
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faid he may have a writ of covenant at his eleftion, % 
Danv. 229. 


It is agreed that 4. B. fhall pay to C. D. 100/. for 


lands in Æ. this is a mutual covenant, whereon attion of 
covenant may be brought if C. D. will not convey. r 
Sid. 423. 
one not to be performed before a precedent covenant, in 
fuch cafe the covenant is not fuable till the other is 

formed : Though if the covenants are diftin& and mutual, 
feveral actions may be brought by and againft the parties. 
1 Lill Abr. 350. 
ther fo much money, he making him an eftate in fuch 
land, &e. 
covenantor a feoffment, and offer to make livery, he may 
have action of covenant for the money, asif he had made 
a title. 
good right to grant, &c. and he hath no right, it is a 
breach of covenant, for which aétion of covenant lies. Z 
Bul. 12. 
grant, and that the grantee, fhall quietly enjoy notwith- 
itanding any claiming under him ; 
nants, for one goes to the title, and the ether to the pof- 
feffion. 
againit all men; this extends not to tortious aéts and en- 
tries, Jc. for which the leffee hath his proper a 
againft the aggrefiors. 


But where there are mutual covenants, and the 


2 Mod. 74. 


In a covenant to pay ano- 


It has been adjudged, that if he tender the 


3 Salk. 107. Ifa perfon covenants that he hath 


Where a man covenants that he hath power to 
thefe are diftinét cove- 
1 Med. 


101. A covenant for the leflee to enjoy 


Vaugh. 111, 120. 
Where there is a covenant to fave harmlefs agami a cet- 


bly ae 


But if it be to fave harmlefs againft all 
lawful title? 


a Eliz. 213. Covenant that lands fhall continue of fuck 


value notwithftanding any aét done, or to be done, ex ; 


a 
: 
niei only to the time of the covenant made; and ” 3 
faid cannot extend as well to that time, as to’ the: time fut i 


Ibid. 43, 479. 1 Lill. 352. Where the covenant 


done in convenient time: If it be inferted in wee 
other covenants, that the leffee fhall repair, shee 
leffcr allows timber, &c. this will be a good covenant Of 
both fides. 


2 dnd. 73. Dyer 57, 150. Hob. 28. ` ee) 
But a covenant muft wait upon and join with the gr 
































ably devifed, it muft be of an affurance that differs 
from the bargain: and when the eftate to which a 


1 Leon. 179. In an indenture, the word covena 1 


leffee covenants to pay the rent, this is a refervation. 


1 Roll. Rep. 80. 1 Vern. 87. 
An exprefs covenant in a deed, will qualify the ro 
covenant of law: though on a covenr.t in law, the leffee 
cannot charge the executors or adminiitrators of the leffors 
as he may upon an exprefs covenant for quiet enjoyme t 
Dyer 257. See 4 Rep. 80. Ifa leflor covenant with the 
lefiee that-he thall have houfe bote, &c. by afi Rl 
his bailiff, this is a good covenant; and yet it doth not 
reftrain the power that the leflee hath by law to take thofe 
things without affignment: But if a leffee covenants, that | 
he will not cut any timber, without the leave or Ell 
ment of the leffor; by this he will be reftrained. yer ; 
19, 115. Aman makes a leafe, wherein are divers cen : 
venants to be performed by the leffee; and after the | leffe 
doth covenant that if any of the covenants are broken, t 
leffor fhall enter upon the land demifed, and hold it 
the leflee make him amends, &¢. it is gpod, and the lef 
for may take advantage thereof. Fitz. Cow. 3e 







IV. What fall be a performance, and what a 
of covenant. 
Not any duty or caufe of action arifes on a covenant, 


n his own att difables himfelf to perform a covenant, w 
is a breach thereof. 5 Rep.21. Though there can be no ~ 
covenant or breach, where a leafe, &c. is void. Y ly. 

18, 19. But here although when a covenant concems 


7 


4 


R 


: covenantor, and for the covenantee. 


_ repairing, the plaintiff might proceed for that. 
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the intereff of the leafe, as where ’tis for paying rent, it is 
void, if the Icafe be fo: yet where covenants are collateral 
to the leafe and intereft, though that be void, the cove- 
nants may be good. Owen 136. And ifa covenant to do 
a thing is performed in fubitance, and according to the 
intent, it is good, though it differs from the words ; and 
on the other hand, although the covenantor performs the 
letter of his covenant, if he does any aét to defeat the in- 
tent and ufe of it, he is guilty of a breach. Mod. Ent. 
Engl. 

fa covenant that a perfon fhall hold land free from all 


incumbrances, and be kept indemnified from arrears of 


rent; there, till an action is brought, or diftrefs made, he 
is not damnified : and a fuit in Chancery is no breach in 
fuch cafe; but where a jointure, or dower is recovered, 
itis. Skin. 397. Moor 859. Palm. 339. If covenants 
perpetual are once broken, and an action is brought, and 
recovery thereon ; upon a new breach, a /cire facias fhall 
be had on that judgment, and the plaintif need not bring 
anew writ of covenant. Cro. Elix. 5. When the inten- 
tion of the parties can be collected out of a deed for the 
doing, or not doing cf the thing, covenant fhall be had 
thereupon. Chanc. Rep. 294. A covenant being one 
part of a deed, is fubject to the general rules of expofi- 
tion of all parts of the deed: And ina covenant the lait 
words, that are general, fhall be expounded by the 
firt words, which are {pecial and particular. Vent. 
218. Alfo a later covenant cannot be pleaded in bar to 
a former. 

When a covenant is to two perfons jointly, one of them 
may not bring action of covenant, or plead alone, but 
both mutt join. 1 Ned. 558. If aman is bound to per- 
form all the covenants in an indenture, and they are all 
in the affirmative, he may plead performance generally. 
Co. Lit. 303. Covenants in the negative muit be pleaded 
fpecially. Ibid. 330. ` When fome covenants are in the 
negative, and fome ip the affirmative, the defendant is to 
ge {pecially to the negative covenants, that he had 

ot done the thing, and performance generally as tothe 
affirmative : (fed. qu. and vide poft.) And where the nega- 
tive covenants are againft law, and the affirmative agree- 
able to law, performance generally may be pleaded. 
Moor 856. lf any of the covenants are in the disjunctive, 
fo that ’tis in the eleétion of the covenantor to perform 
the one, or the other, the performance ought to be {pe- 
cially pleaded, that it may appear what part hath been 
performed. Cro. Eliz. 23. 1 Nel/: §73. And commonly 


where an act is to be done, according: to a covenant, he 


who pleads performance ought to do it{pecially. 1 Leon. 
I 36. 


In debt upon bond for performance of covenants, one 


_ whereof for peaceable enjoyment, and free from all in- 


cumbrances, and another for farther affurance, érc. the 
defendant fhould plead fpecially, that the houfe was 


_ free from incumbrances at the time of the conveyance 


‘made, and not charged at any time fince, and that no 
farther affurance had been required, or fach an affurance 
which he had executed; ége. yet where a defendant 
pleaded generally, in this cafe it was held good. 1 Lutw. 
603. 
‘Covenants are generally taken moft ftrongly againft the 
Plowd. 287. But 
it is a rule inlaw, that where one thing may have feveral 
intendments, it fhall be conftrued in the moft favourable 
manner for the covenantor. 1 Lut. 490. 
ufe of covenants is for afluring of land; quiet enjoyment 
free from incumbrances ; for payment of rent referved ; 
concerning repairs, tc. And in deeds of covenant, 
fometimes a claufe for performance with a penalty, is in- 
ferted in the body of the deed: Other times, and more 
frequently | bonds for performance, with a fufficient penal- 
‘ty, are given feparate; which lait being fued, the jury 
muft find the penalty ; but on covenant, only the damages. 
Wood's Inf 250. - 
~ Covenant for non-payment of rent, was referred to the 
_mafter as to the rent, and on payment thereof procefs to 
fay as to that, but there being another breach as to not 
Anon. 
Wilf. Rep. Par. 1. p.75. In an aétion of covenant, it is 
not neceffary to aver that the plaintiff performed his cove- 
nants. ‘odderell v. Cowell, Rep. Temp. Hardw. 343-4. 


The common’ 


By the 8&9 W. 3: ci 11. In a&ions on bonds; EFs 
plaintiff may affign as many breaches as he pleafes, and 
the jury may affefs damages: on defendant’s paying da- 
mages, execution may be ftayed, but judgment fhall re= 
main to anfwer any farther breach, and plaintiff may 
have a /tire facias againf the defendant. 

It is held an aétion of covenant may be laid in London; 
for non-payment of rent on a leafe of lands in any other 
place. 1 Sid. 401. And if in this action, a fum be mif- 
cait, either too little or too much į it is amendable; and 
not like to the aétion of debt, which if alledged lefs than 
itis, without fhewing the reft to be fatisfied, it is ill: 3 
Keb. 39. 2 Cro. 247. In action of covenant; the plain- 
tiff muft have recourfe to the deeds or writings, and the 
circumitances of time, place, &c. and take notice what 
particular covenant in the deed it is beft to infift upon, to 
lay a breach right, €c. the words of covenanting are, 
covenant, grant, promife, and agree, é¥c. but there needs 
no great exactneis in words to make a covenant. See 
Bonds. 

Further, this word is taken for the lemn league and co- 
venant; which was a feditious con{piracy, invented in 
Scotland, voted illegal by parliament, and provifion is 
made againft it, by flat. 14 Car. 2. cap. 4. 

Covenant to tand feifed to Ufes, Is when a man 
that hath a wife, children, brother, fifter, or kindred, 
doth by covenant in writing under hand and feal agree 
that for their or any of their provifion or preferment, he 
and his heirs will ftand feifed of land to their ufe; either 
in fee-fimple, fee-tail, or for life. The ufe being created 
by the fat. 27 H. 8. c. 10. which conveyeth the eftate as 
the ufes are directed; this covenant to ftand feifed is be- 
come a conveyance of the land fince the faid ftatute. The 
confiderations of thefe deeds, are natural affection, mar- 
riage, ĉc. and the-law allows in fuch cafes confidera- 
tion of blood and marriage, to raife Ufes, as well as mo- 
ney and other valuable confideration when a ufe is to a 
ftranger. Plowd. 302. ‘There are no confiderations now 
to raife ufes upon covenants to itand feifed, but natural 
love and affection, which is for advancement of blood ; 
and confideration of marriage, which is the joining of 
the blood and marriage together:. other confiderationss 
as money, ĉc. for land; though the words in the deed 
are fiand feifed, yet they are bargains and fales, and with- 
out inrolment they raile no ufe. Carter 138. Lill. Abr. 


BR 

'The ufual covenant to ftand feifed to ufes need not be 
by deed indented and inrolled : And where a man li- 
mits his eftate to the ufe of his wife for life, this imports 
a fuificient confideration in itfelf: Alfo if a perfon cove- 
nants to {tand feifed to the ufe of his wife, fon, or cou- 
fin it will raife an ufe without any exprefs words of confi- 
deration, for fuflicient confideration appears. 7 Rep. 40. 
In cafe of a covenant to ftand feifed, fo much of the ufe as 
the owner doth not difpofe of, remains itillin him. 1. . 
Ventr. 374, And where an ufe is raifed by way of cove- 
nant, the covenantor continues in poffefion ; and there 
the ufes limited, if they are according to law, fhall rife 
and draw the poffeffion out of him : but if they are not, 
the poffeffion fhall remain in him until a lawful ufe arifeth. 
1 Leon 197. 1 Mod. 159, 160. 

If on a covenant to ftand feifed to ufes, no ufe doth 
arife, yet it may be good by way of covenant and give re- 
medy to the covenantee in an action ; as if the covenant 
be future, that in confideration of a marriage, lands fhall 
defcend or remain to a fon and the heirs of his body on the 


body of his wife; in this cafe the covenantee may have 


avrit of covenant upon the covenant againft the covenantor. 
But if a covenant be that a man and his heirs, fhall from 
henceforth ftand and be feifed to fuch and fuch ufes, and 
the ufes will not arife by law: here no action of cove- 
nant lies on the covenant, for this ation will never lie 
upon any covenant but fuch as is either todo a thing 
hereafter, or where the thing is already done, and not 
when it is for a thing prefent. Plowd. 307, 398. 
Finch’s Law 49. See Baron and Feme. 

Covert Waron, A married woman. Stat. 27 Eliz. 
cap. 3. See Black. Com. 1 Vs 442. and Com. Dig. 1 Vs 
tit. Baron and Feme. 

overture, (Fr.) Any thing that covers ; as apparel, 
a coverlet, &c, but it is by our law particularly applied 
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to the ftate and condition of a married woman, who is 
Jub poteflate wiri ; and therefore difabled to contraé with 
any to the damage of herfelf or hufband, without his 
confent and privity, or his allowance and confirmation 
thereof. Bra@. tib.1. ¢. 10. lib. 2.-¢. 95; Fe. Broz 
Abr. When a woman is married, fhe is called a Feme Co- 
vert; and whatever is done concerning her, during the 
marriage, is faid to be during the coverture: All things 
that are the wife’s, are the hufband’s ; nor hath the wife 
power over herfelf, but the hufband: And if the hufband 
alien the wife’s land, during the coverture, fhe cannot 
gainfay it during his life; but after his death, fhe may 
recover by cuz in vita. ‘Terms de Ley. See Baron and 
Feme. 

Tobin, (Covina) Is a deceitful compact between two 
or more to deceive or prejudice others, as if tenant for 
life or in tail, confpires with another, that he fhall recover 
the land which he the tenant holds, in prejudice of him in 
reverfion. Plowd. 546. Cowin is commonly converfant 
in and about conveyances of land by fine, feoffment, re- 
covery, &c. And then it tends to defeat purchafers of the 
lands they purchafe, and creditors of their juft debts; and 
fo it is ufed in deeds of gift of goods: It may be likewife 
fometimes in fuits of law, and judgments had in them. 
But wherever covin is, it fhall never be intended, unlefs 
it appears and be particularly found : for covin and fraud 
though proved, yet muft be found by the jury, or it will 
not be good. Browzl. 188. Bridgm. 112. 

If one take a leafe to a perfon by cowin, ind after 
grant another leafe to another dona fide, but without any 
fine or rent; in this cafe the fecond leffee may not avoid 
the firft leafe, becaufe he is not a purchafer that comes in 
for money. - 3 Rep. 83. On recovery by a good title, 
there may Be covin;°as where tenant for life by affent, 
&c. fuffers a recovery by Nil dicit, without making any 
defence: 
action, and of coviz and confent fhall raife up a tenant by 
wrong againft whom he may recover; the cowin doth fo 
fuffocate the right, that the recovery, although it be 
upon good title, fhall not bind. Bro. Covin. 47. Co. 
Litt. 357. 1 Shep. Abr. 365. A. is tenant for life, re- 
mainder in tail to B. and a pracipe is brought againit 
them as jointenants, by covin between demandant 
and 4. and an anfwer procured for B. af jointenant, 
and they join the mife, (or ifue} and after make default, 
whereby final judgment is given; this fhall nct defeat the 
eftate of B. who may bring a writ of difceit and fhall be 
reftored to his land. Roll. Abr. 621. 

If a man that has a right to certain lands, by covin 
caufes another to ouft the tenant of the land, to the intent 
to recover it from him, and he recovers accordingly againft 
him by aétion tried; yet he fhall not be remitted to his 
ancient right; but is in of the eftate of him who made 
the oufter ; and an affife lies againft him. 2 Danv. Abr. 
30g. Land is aliened, pending a writ of debt, by covix, 
to avoid the extent thereof for the debt; the land fo ali- 
ened fhall be extended, when the coviz appears upon the 
return of the elegit by the Sheriff. Tbid. 311. If aman 
makes a deed of gift, &c. of his goods in his life-time by 
covin, to ouft his creditors of their debts, after his death 
the donee or vendee fhall be charged for them. See 50 
H. 3. c. 6. and the feveral ftatutes of frauds. If goods 
are fold in market overt by covin, on purpofe to bar him 
that hath right, this fhall not bar him thereof. 2 Inf. 713. 

Council, In the city of London, there are common 
council-men chofen in every ward at a court of wardmote 
held by the aldermen of the refpective wards on St. Tho- 
mas’s day yearly: They are to be chofen out of the moft 
fufficient men; and {worn to give true council for the com- 
mon profit of the city, &c. Lex Londinen. 117. In the 
court of common council, are made laws for advancement of 
trade; and committees yearly appointed, &c. But atts 
made by them, are to have the affent of the Lord Mayor 
and Aldermen, by ftat. 11 Geo. 1. c. 18. and fee 19 Geo. 

2. c. 8. 

Counfelloz, / Confiliarius) Is a perfon retained by a 
client to plead his.caufe in a court óf judicature. A coun- 
Jellor at law hath a privilege to enforce any thing which 
is informed him by his client, if pertinent to the matter, 
and is not to‘examine whether it be true or falfe; for it is 







And if aman hatha rightful and juft caufe of 


afterwards by fome a& or ceremony made void by the p; 
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at the peril of him who informs him. Cro. Fac. go. But 
after the court hath delivered their opinions of the matter 
in law depending before them, the coun/el at the bar are 
not to urge any thing further in that caufe. 1 Lill. Abr. 
355. A counfellor mutt not fet his hand to a frivolous plea, 
to delay a trial ; which argues ignorance or foul practice. 
Ibid. And as emule have a {pecial privilege to practice * 
the law, they are punifhable by attachment, <y¢. for mif- 
behaviour. 1 Haws. P. C. 157. No recufant convict, 
or non-juror, fhall practice the law, as a coun/éllor, or 
otherwife, under penalties, by flat. 3 Jac. 1. ce 5. 13 
& 14 W. 3. ¢ 


Counfel, for prifoners. No counfel is allowed a fri- 


Joner upon a general iffue, on indictment of felony, Ge. ° 


unlefs fome doubtful point of law arife: The court is the 
prifoner’s only coun/e/; and the behaviour of the prifoner | 
in his own defence, is one means of difcovering the truth, 
In appeals, and upon {pecial pleas, Se. the prifoner fhalt 
have counfel afigned him by the court: tho’ counfel is not 
to prompt the prifoner in matters of fact, 2 Hawk. 400, 
401. Provifion is made for cown/él tor prifoners in treafor 
by ftat. 7 & 8 W. 3... 3. which is extended to trials, ud x 
impeachments, by 20 Geo 2. €. 30. ty 
Count, Signifies the original declaration of complaint 
in areal aétion. As declaration is applied to perfonal; 
count is applicable to real caufes : but count and as 
tion are oftentimes confounded, and made to fignify tl 
fame thing. F. N. B.'16, 60. In pafling a recover a 
the common pleas bar, a ferjeant at law counts upon 
pracipe, Se. See Counters and Declarations. 
Countec, (Fr. Comte) Was the moft eminent dignity = 
a fubjeét, before the conqueft; and thofe who in ancient — 
times were created countees, were men of great eftate: 
which reafon, and becaufe the law intends that they af 
the King with their counfel for the publick good, 
preferve the realm by their valour, they had great privi- fe 
leges ; as they might not be arrefted for debt or treipals; 
or be put on juries, &%c. Of old the countee was prafe 
or prepofitus comitatus, and had the charge and cit 
the county ; but this authority the Zerif now hath. 9 
46. A countee or count, is an earl, in the law French, 
Law Fr. Dia. a 
Countenance. This word feems to be ufed for -E 
or eftimation, Old Nat. Br. x11. And in the ftat. is 
3. c. 4. See Contenement. am 
‘Counter, (Computatorium from the Lat. Computare) Bie 
the name of two prifons in London, the Poultry-counter, anc 
Woodftreet-counter, for the ufe of the city, to con 3 
debtors, peace-breakers, &c. wherein if any enter, he is” ee 
like to account before he gets out. Cewel. me 
Counterfeits. Perfons obtaining any money, gooc 
Ec. by counterfeit letters or falfe tokens, being convié 
before juitices of affife, or juftices of peace, are to fuife 
fuch punifhment as fhall be thought fit, under death; as 
imprifonment, pillory, Ge. Stat. 33 H, 8. cap. 1. r } 
was the opinion of Sir Edward Coke, that upon this 
tute the offender could not be fined; and that only corpos È 
ral pains ought to be inflicted : But it hath been other- 
wife adjudg’d in Terry’s cafe, who by a falfe note in j 
name of another obtain’d into his hands a wedge of filver, 
of the value of two hundred pounds; and on conviction 
thereof, was fentenced to ftand in the pillory, pay afne 
of five hundred pounds to the King, and be imprifor 
during the King’s pleafure. Cro, Car. 407. The ¢ 
taining of money from one man to another’s ufe, 1 
falfe pretence of having a meflage and verbal or 
that purpofe, is not (at common law) punifhable by 
minal profecution; it depending on a bare naked 
againit which common prudence and caution m 
fecurity. 6 Mod. 105. 1 Hawk. P. C. 188. o 
Stat. 30 Geo. 2. c. 24. Obtaining money, goods, ¢ 
by falfe pretences, (a very vague expreffion) the offe: 
is liable to fine or imprifonment, or pillory, or tranfj 
tation for feven years. Counterfeiting the King’s. feai 
money, ĉc. which is treafon, wide Treafon: And co 
terfeiting Exchequer bills, bank-bills, lottery-orders, 
which are felony. See Felony, Fraud. 
Countermand, Is where a thing formerly executed, 
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ty that firft did is. And it is either a&tual;. by deed 
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implied : Adual, where a power to execute any authority, { counties, there are in England forty, befides twelve in 
&c. is by a formal writing for that very purpofe put off | Wales, making in all fifty-two. 


for a time, or made void: and implied, is where aman 
makes his Jait will and teftament, and thereby devifes his 
land to 4. B. if he afterwards enfeoffs another of the fame 
land, here this feoffment is a countermand to the will, 
without any exprefs words for the fame, and the will is 
void as to the difpofition of the land: Alfo if a woman 
feifed of land in fee-fimple, makes a will and devifeth the 
fame to C. D. and his heirs, if he furvives her ; and after 
fhe intermarries with the faid C. D. there by taking him 
to hufband, and coverture at the time of her death, the 
will is countermanded. Terms de Ley. But if a woman 
makes a leafe at will, and then marries, this marriage 
is no countermand to the leafe, without exprefs matter done 
by the hafband to determine the will. 

Where land is devifed, and after a leafe made thereof 
for years only ; it fhall not be a countermand of the will, 


- which is good notw:thftanding forthe reverfion after the 


leafe for years is ended: But in cafe a man have a leafe 
for years, and gives it by his will, and after furrenders 
it; it is a countermand of the devife, and the devifee fhall 
not have his leafe. Dyer'47. Gold/b. 93. If a copy- 
holder like to die, do furrender his eitate to the ufe of his 
wife or children, without any confideration of money, &e. 
and he recover before the prefentment and admittance, it 
may be countermanded: "Tis otherwife if it be to the ufe 
of a ftranger. Kitch. 82. If there be a feoffment with 


_lettér of attorney to make livery and feifin ; and be- 


fore itis made the feoffor makes a feofiment, or bargain 
and fale of the land, or leafe to another, it will be a coun- 


` termand in law of the authority given by the letter of at- 


torney.. 2 Brownl.291. A perfon may countermand his 
conimand, authority, licence, ec. before the thing is 
done; and if he dies, it is countermanded. ‘There is a 
countermand of notice of trial, &c. in law proceedings, 
_ Counterpart. When the feveral parts of an indenture 
are interchangeably executed by the feveral parties, that 
part or copy which is executed by the grantor is ufually 
called the original, and the reft are counterparts; tho’ of 
late it is moft frequent (and better) for all the parties ‘to 
execute every part; which renders them all originals. 
Black. Com. 2 V. 296 

Counterpiea, Is when the tenant in any real action, 
tenant by the curtefy, or in dower, in his an{fwer and plea, 
youches any one to warrant his title, or prays in aid of 
another, who hatha larger eftate ; as of him in reverfion, 
ĉc. Or where one that is a ftranger to the action, comes 


_and prays to be received to fave his eftate; then that which 


the demandant alledgeth againft it, why it fhould not be 
In which fenfe it is ufed 
flat. 25 Ed. 3. cap. 7. So that counterplea is inlaw a 
replication to Aid Prier; and is called counterplea to the 
voucher: But when the voucher is allowed, and the 
vouchee comes and demands what caufe the tenant hath to 
youch him, and the tenant fhews his caufe, whereupon the 
vouchee pleads any thing to avoid the warranty ; that is 
termed a counterplea of the warranty. Terms de Ley. 
Stat. 3 £.1.¢cap. 39. It on demurrer to a counterplea of the 


= voucher upon a warranty, it be found againft the vouchee, 


judgment {hall not be peremptory, butonly fet wecare : 
*Tis otherwife upon a Lv to the writ tried by the country. 
10 Rep. 34. 4 Rep. 8 

Counter-Kolts, ie ‘the rolls which Jfoeriffs of counties 
have with the coroners of their proceedings, as well of ap- 
peals, as of inqueits, ic. Stat. 3 Ed. 1. c. 10. 

Countors, (Fr. Contours) Have been taken for fuch 
Serjeants at law, which a man retains to defend his caufe, 
and fpeak for him in any court, for their fees. Horn’s 
Mirror, lib. 2. And asin the court of C. B. none but 
ferjeants at law may ret ; they were anciently called 
Serjeant Countors, 1 Infi. 1 

County, (Comitatus) Signifies the fame with hire, the 
one coming from the French, the other the Saxons; and 
contains a circuit or portion of the realm, into which the 
whole land is divided, for the better government of it, 
and the more eafy adminiftration of juitice: So that there 


is no part of this kingdom that lies not within fome coun- 
ty; and every county is governed by a yearly officer 
whom we call a herif, Fortefcue, cap. 2%. 


Of thefe 


County Palatine. There are four counties of f{pecial 
note, which dre therefore term’d Counties Palatine; as 
Lancafter, Chefer, Durham, and Ely; and we read an- 
ciently of the counties palatine of Pembroke and Hexam; 
though they have long fince loft their privileges, ‘The. 


| chief governors of the counties palatine, by {pecial charter 


from the King, heretofore did all things touching the ad- 
miniftration of juitice as abfolutely as the prince himfelf 
in other counties, only acknowledging him their fuperior and 
fovereign:; But by the ftat. 27 H. 8. cap. 24. their power 
is abridged. 4 Inf. 204; 221. The counties palatine arè 
reckoned among the fuperior courts: And are privileged 
as to pleas, fo as no inhabitant of fuch counties shall 
be compelled by any writ to appear or anfwer out of thé 
fame ; except for error, and in cafes of treafon, Gc: and 
the counties palatine of Chefer and Durham, are by pre- 
{cription, where the King’s writ ought not to come; but 
under the feal of the counties palatine; unlefs it be writs 
of proclamation. Crompt. Furi/. 137. 1 Danw. Abr. 750. 

But certiorari lies out of B. R. to. juitices of a county 
palatine, ĉc. to remove indiétments, and proceedings 
before them. 2 Hawk. P. C. 286. There is a court of 
Chancery in the counties palatine of Lanca/ffer and Durham, 
over which there are Chancellors; that of Lanca/fer called 
Chancellor of the Duchy, &c. and there is a court of 
Exchequer at Chefer, of a mixt nature, for law and.equi- 
ty, of which the Chamberlain of Chefer is judge. There 
is alfo a Chief Juftice of Chefer ; and other juitices in the 
other counties palatine, to determine civil ations and pleds 
of the crown. 

The Bifhops of Durham and Ely, have thofe counties 
palatine ; and if any erroneous judgment be given in the 
courts of the bifhoprick of Durham, a-writ of error fhall 
be brought before the bifhop himfelf; and if he give an 
erroneous judgment theron, a writ of error fhall be fued 
out returnable in B. R. 4 Inf. 218. Butit has been 
held, that E% is not a county palatine, only a royal fran- 
chife, having cognifance of pleas like unto the Cingueé 
Ports, Carthew 109. Infants in counties palatine enabled 
to convey by order of the refpeĉtive courts belonging to 
thofe counti 4 Geo. 3. c 16. 

Counties Wiata, with Fura Regalia, were probably 
erected at firit, becaufe they were adjacent to the enemies 
countries heretofore ; as Lancajter and Durham to Scotland, 
and Chefer to Wales; that the inhabitants might have 
adminiitration of juftice at home, and remain there to fe- 
cure the country from incurfions. 1 Vent. 155. The King 
may make a county palatine by his letters patent without 
parliament. 4 Infl. 201. 

Counties Corpozate. Befides the counties above men- 
tioned, there are counties corporate. Stat. 3 E.4. c. 5. 
And they are certain cities, with lands and territories; 
having liberties and jurifdiGtion by grant from the King: 
As the county of Middlefex annexed to the city of London 
by King Hen. 1. The county of the city of York, anno 
32 H. 8. The county of the city of Cheffer, 42 Eliz. 
The county of the city of Briffol, Norwich, Worcefter, &c. 
and the county of the town of King/fen upon Hull, New- 
caftle, & . Lamb. Eiren. lib. i. Cromp. Juft. 59. And 
county in another fignification, is ufed for the covnty-court, 
kept by the fheriff within his charge, or by his deputy. 
Stat. 2 Ed. 6. cap. 2 Brad. lib. 3. cap. 7. See Co- 
mitatus. 

Countp-Court, (Curia Comitatus) Is by Lambard called 
Conventus, in his explication of Saxon words, and divi- 
déd into two forts ; one retaining the general name, as the 
county-court held every month, by the fheriff or his de- 
paty : the other called therra, held twice in every year, 
viz. Within a month dfter Hafer and Michatlmas; of 
both which you may read in Cromp. Furi/d. fol. 241. AN 
adminiftration of juftice was at firit in the King’s hands 3 
but afterwards when by the increafe of the people the 
burden grew too great for him; as the kingdom was di- 
vided into counties, hundreds, &¢. So the adminiftration 
of juftice was diftributed amongft divers courts; of Which 
the sheriff had the county-court for government of the 
county, and lords of liberties had their ders and Leawv-days,’ 
for the {peedier and eafier adminiftring juftice therein, (ce. 

Before 
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Before the courts at Wcftminfler were erected, the county- 
éourts were the chief courts of the kingdom: And among 
the laws of King Edgar it is ordained, that there be two 
county-courts kept in the year, in which there fhall be a 
bifhop and an alderman, or earl, as judges ;. one to judge 
according to the common law, and the other according 
to the ecclefiaftical law: But thefe united powers of a 
bifhop and earl, to try caufes, were feparated by William 
the Firft, called the Congueror ; and foon after the bufi- 
nefs of ecclefaftical cognifance was brought into its proper 
courts, and the common law bufinefs into the King’s Bench. 
Blount. 

That the county-court in ancient times, had the cogni- 
tion of great matters, appears by Glanv. lib. 1. cap. 2, 3, 
4.. by Braéon, and Briton, in divers places, and Fleta, 
lib. 2, c. 62. But the power of this court was much re- 
duced by Magn. Chart. c.17.. and by 1 Ed. 46 cap. 1 
Tt had formerly, and now hath the determination of cer- 
tain trefpafles, and debts under 40s. And this caurt hold- 
eth not plea (de juris) of any debt or damage to the va- 
lue of 40 5..0r above; nor of trefpafs vi & armis, ic. 

But of debt and other actions perfonal above that fum, 
the fheriff;may hold plea by force of a writ of juices, 
which is in nature of a commiffion to him todo it. 4 
Infi. 266. Here the plaintiff takes out a fummons, and 
if the defendant do not appear, an attachment or di/frin- 
gas is to be made out againit him; but if the defendant ap- 
pears, the plaintiff i is to file his vibglavatichiS and after the 
defendant is to put in his anfwer or plea; and the plain- 
tiff having joined iffue, the trial proceeds, &c. whereupon, 
if verdiét is given for the plaintiff, judgment is entered, 
and a fieri facias may be awarded againit the defendant’s 
goods,, which may be taken by virtue thereof, and be ap- 
praifed and fold to fatisfy the plaintiff: But if the defen- 
‘dant hath no goods, the plaintiff -is without remedy in 
this court; for no capias lies therein, but an ation may 
be-brought at common law, upon the judgment entered, 
Greenwood of Courts, p. 22: 

No fheriff is to enter in the county-court, any plaint in 
the abfence of the plaintiff; nor above one plaint for ene 
caufe, under penalties: The defendant in the county-court 
is to have lawful fummons ; and two juftices of peace are 
to view the eftreats of fheriffs, before they iflue them out 
of the county-court, Sc. By flat. 11 Hen. 7. c. 15. Caufes 
are removed out of the county-court, by recordare, pone, 
and writ of falfe judgment, into B. R. Ge. See Stat. 23 
G. 2. ¢..33. for preventing delays and expences in the 
proceedings in the couuty-court of Middlefex, and for the 
more eafy and. fpeedy recovery of {mall debts in the faid 
county-court, 

Countp-Bates, Are thofe ordered by juftices of peace 
at their quarter feflions, who may make one general rate, 
to an{wer all former diftinét rates, which fhall be affeffed 
on every parifh, Gc. and collected and paid by the high 
conftables of hundreds to treafurers appointed by the ju- 
ftices; which money fhall be deemed the publick ftock, 
and be laid out in repairing of bridges, gaols, or houfes 
of correction, on prefentment made by the grand jury, at 
the affifes or quarter feffions, of their wanting reparation ; 
but appeal lies by the churchwardens and overfeers of the 
poor of the parifhes to the juftices at the next feflions, 
againft the rate on any particular parifh. 12 Geo, 2.¢. 29. 

Counting-Boule of the King’s Woulhold, (Domus 
Computus Hofpitii Regis) Is ufually called the Green Cloth; 
where fit the Lord Steward, and Treafurer of the King’s 
Houfe, the Comptroller, Mafter of the Hou/bold, Cofferer, 
and two Clerks of the Green Cloth, &c. for daily taking 
the accounts of all expences of the Hou/hold, making 
provifions, and ordering payment for the fame; and 
for the good government of the King’s Hou/bold fervants, 
and paying the wages of thofe below ftairs. Stat. 39 Eliz. 
cap. 7. 

prs (from the Fr. Courir to run) An exprefs 
mefienger of hatte. 

Courracier, A French word fignifying 4 a horfe courfer. 
2 Inf. 719. 

Court, (Curia) Signifies the King’s a or manfion ; 
and is more efpecially the place where- juftice is judicially 
adminiftred. ..The /uperior courts are thofe at Weffminfter ; 
and of courts, Jome are of record, and fome not; which 





Sayer v, Curtis, 307. 


are accounted bafe courts, in refpe&t of the reft : a court 
of record is that court which hath power to hold plea, ac- 
cording to the courfe of the common law, of real, per- 
fonal, and mixed actions, where the debt or damage 
is 40s. orabove ; as the King’s Bench, Common Pleas, Se. 

A court not of record is where it cannot hald plea of 
debt or damages amounting to 40s. but of pleas under 
that fum ; or where the proceedings are not according to 
the courfe of the common law, nor inrolled; as the coun- 
ty-court, and the court-baron, Se. 1 Infi. 117, 260. 4 
Rep. 52. 2 Roll. Abr. 574. 

Every court of record is the King’s Court, though his 
fubjects have the benefit of it; and the free ufe of all 
courts of record and not of record, is to be granted to the 
people: The leet and tourn are the King’s courts, and of 
record. 2 Danv.259. ‘The rolls of the fuperior courts 
of record are of fuch authority, as «no proof will be ad- 
mitted againft them ; and they are only triable by them- 
felves. 3 Inf. 71. But as the county-court, court-baron, - 
&c. are not courts of record, the proceedings therein 
may be denied, and tried by a jury: And upon their 
judgments, a writ of error lies not; but writ of eo 
judgment. 1 Inf. 117. 

In the courts at Weftminfer, the plaintiff need not fhe 
at large in his declaration, that the caufe of aétion arifes 
within their jurifdiction, it being general: Inferior courts 
are to fhew itat large, becaufe they have particular jurit ; 
dictions. 1 Lill. Abr. 371. Alfo nothing fhall be in- 
tended to be within the jurifdiction of an inferior court, 
but what is expre/ly fo alledged: And if part of the caufe 
arifes within the inferior jurifdiction, and part we 
without it, the inferior court ought not to hold pleas r 
Lev. 104. 2 Rep. 16. An inferior court, not of pers a 
cannot impofe a fine, or imprifon : But the courts of re- 7 
cord at Weftminfter may fine, imprifon, and amerce. 1P- 
Rep. 43. j 

The King being the fupreme magiftrate of. the kig 3 
dom, and intrufted with the executive power of the law; a 
all courts fuperior and inferior ought to derive their au- — 5 

y 
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thority from the crown. Staundf.54. 2 Hawk. P.C. 26 
Though the King himfelf cannot fit in judgment in any 
court upon an indictment, becaufe he is one of the parties 
to the fuit. Hawk. Ibid. ‘The King hath committed alk 7 
his power judicial to one court or other. 4 Inf: 71. And 5 
by ftatute it is enacted, that all perfons fhallreceivejuftice 
in the King’s court, and none take any diftrefs, Gc. of his 
own authority, without award of the King’s courts, 
Stat. 52 Hen. 3. cap. 1. 

It is faid the cuftoms, precedents, and common judicial Š 
proceedings of a court, are a law to the court: And the © 
determinations of courts, make points to be law. 2 Rep. 
16. 4 Rep. 53. Hob. 298. All things determinable 
in courts, that are courts by the common law, fhall bede- 
termined by the judges of the fame courts ; and the King’s’ 
writ cannot alter the jurifdiction of a court. 6 Rep. 11. 
The court of B. R. regulates all the inferior courts of law ' 
in the kingdom, fo that they do not exceed their juri- 
diétions, noralter their forms, Ec. 22 Car. B. R. And 
as the court of King’s Bench hath a general fuperintend- - 
ency over all inferior courts, it may award an attachment — 
againft any fuch court, ufurping a jurifdiction not be- 
longing to it: But it is fometimes ufual firit to award a 
writ of prohibition, and afterwards an attachment, upon 
its continuing to proceed. 2 Hawk. 149, 150, 

If a court, having no jurifdiction of a caufe depending 
therein, do neverthelefs proceed, the judgment in fuch’ 
court is coram non judice, and void; and an action lies 
againft the judges who give the judgment, and any ofti- 
cer that executes the procefs under them: Though where 
they have authority, and give an ill judgment, there the- 
the party who executes the procefs, &c. upon the judg- 
ment, fhall be excufed. 1 Lill. Abr. 370. Judges of 
inferior courts may be punifhed for miibehaviour either 
by information or attachment. Moravid’s Cafe. Rep. 
Temp. Hardw. per Annaly, 135. Any defeéts in the — 
proceedings of an inferior court cannot be amended, by 
the return which is not part of the record. Jdid. The 
King v. Holmes, 365. Where an inferior court returns its ~ 
proceedings, no diminution can be alledged. Ibid. 







A@ion 
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A&ion on the cafe lies againft the plaintiff inan action 
for fuing one in an inferior court, where the caufe of 
action is out of its jurifdiétion. 1 Vent. 369.. And if a 
plaintiff on a contract fora large fum, fplits it into feveral 
aétions for {mall {ums to give an inferior court jurif- 
dition, a prohibition fhall go. Mod. Caf. go. Lord 
Harwicte faid, he had feen good opinions, that an a¢tion 
of debt by original will lie in B. R. Bounds v. Allen, 
Rep. Temp. Hardw. per Annaly, 317. And now ’tis 
every day’s practice. 

Striking, in the courts at Weftminfter, is punifhed by 
cutting off the right hand, and forfeiture of goods, Se. 
How contemptis to courts are punifhable by fine and im. 
prifonment, &c. Vide Attachment. See more of Courts 


‘under Judges. 


Court of Pomiraltp. (curia admiralitatis) Was erek- 
ed as generally held, by King Ed. 3. for deciding maritime 
caufes; and the title of its judge is Supreme curie admi- 
ralitatis Anglie locum teneas, judex five prafidens. 'The 
admiralty court is not allowed to be a court of record, be- 
caufe it proceeds by the civil law; and the judge has no 
power to take fuch a recognifance, as a court of record 
may: the procefs and proceedings are in the name of 
the Lord Admiral, and by libel; and the plaintiff and 
defendant enter into a ftipulation, or bond, for appearance, 
and to abide the fentence. 4 Tuf. 134, 135. This court 
hath jurifdition to determine all caufes arifing wholly 
upon the fea, out of the jurifdi€tion of a county: and a 
judgment of a thing done upon land is void. r Inf. 260. 
Tf the court of admiralty hold a plea of an agreement made 
at fea, but put in writing and /ealed in foreign lands, a 
prohibition may be granted ; but not if only a bare re- 
membrance had been made of it at land. Hod. 69, 211. 
See Latch 11. By the cuftom of the admiralty, goods 


_ may be attached in the hands of a third perfon iz caufa 


i 


_. On prefenting the fame. 


civili (J maritima. March 204. 

Wourt-Waron, (curia baronis) Is a court which every 
lord of a manor hath within his own precinét: it is an 
infeparable incident to the manor ; and muft be held by 
prefcription, for it cannot be created at this day, 1 Infi. 
58. 4 Jn. 268. A court-baron muft be kept on fome 
part of the manor: and is of twonatures, 1. By Common 
Taw, which is the barons or freeholders court, of which 
the trecholders being {uitors are the judges; and this can- 
not be a court-baron without two fuitors at leaft. 2. By 
euffom, which is called the cuflomary court: and concerns 
the cuftomary tenants and copyholders, whereof the lord, 
or his seas is judge. The court-baron may be of this 
double nature, or one may be without the other: but as 
there can be no court-baron at Common law without free- 
holders ; fo there cannot be a cuftomary court without 
copyholders or cuftomary tenants. 4 Rep. 26. 6 Rep. 
11,12. 2%n/.119. ‘The freeholders court, which hath 
jurifdiction for trying actions of debt, trefpaffes, Ge. 
under 405. may be had every three weeks ; and is fome- 
thing like a county-court, and the proceedings much the 
fame : though on recovery of debt, they have not power 
to make execution, but are to diftrain the defendant’s 
goods, and retain them till fatisfaction is made. The 
other court-baron, for taking and paffing of eftates, furren- 
ders, admittances, &c. is held but once or twice in a year, 
(ufually with the court-leet) unlefs it be on purpofe to grant 
an eftate ; and then it is holden as often as requifite. In 
this court the homage jury are to inquire that their lords 
do not lofe their fervices, duties, or cuftom ; but that the 
tenants make their fuits of court; pay their rents and 
heriots, &c. and keep their lands and tenements in re- 
pair; they are to prefent all common and private nufances, 
which may prejudice the lord’s manor; and every publick 
trefpafs muft be punithed in this court, by amercement, 


cuftomary tenants, what they hold, by what works, rents, 
heriots, fervices, ĉc. And of the lord’s woods, and 
other profits, fifhings, ĉc. Stat. Extent. Manerii, 4 Ed. 
1. See Compleat Court-Keeper. 

Court of wWhivaley, (curia militaris) Otherwife called 
the mar/bal-court; the judges of it are the Lord Con/tadle 
of England, and the Earl Marjal: this court is faid to 

e the fountain of the martial Jaw, and the Earl Marfhal 
hath both.a judicial and minifterial power ; for he is not 










By ftatute, It fhall be inquired of 
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only one of the judges, but to fee execution done. 4 Iaf, 
123. See Conffable. 

Court-Chziftian, (curia Chriffianitatis) Is an eccle- 
fiaftical judicature, oppofed to the civil court, or lay tri- 
bunal: and as in fecular courts, human laws are main- 
tained; fo in the Court Chriftian, the laws of Chrift fhould 
be the rule. And therefore the judges are divines; as 
archbifhops, bifhops, archdeacons, Sc. 2 Inf. 488. 
Courts Chriftian are {o called, becaufe they handle matters 
efpecially appertaining to Chrifianity ; and were held here- 
tofore by our bifhops from the pope, as he challenged the 
fuperiority in all caufes {piritual ; but fince his ejection, 
they hold them by the King’s authority, virtute magiftratus 


Jui, ‘Fc, and as the appeal from thefe courts did lie to 


Rome, now by the Stat, 25 H. 8. cap. 19. it lies to the King, 
in his Chancery, 4 Inft.339,&c. ‘Thefe courts were com- 
plained againft long before the reformation; the bifhops 
having extended their jurifdiction fo far, that they had left 
very little bufinefs for the fecular judges ; for they afflumed 
an authority over the clergy, even in criminal cafes, tho’ 
they had no legal power, but only in the execution of the 
fentence of degradation, &¢. and took upon them to 


judge in a great many other things that did not belong te 


them. 

Court of Conlcience, (curia confcientia) In the gth 
year of King Hen. 8. the court of confcience in London was 
erected : there was then made an aét of common council, 
that the Lord Mayor and Aldermen fhould affign monthly 
two Aldermen and four difereet Commoners, to be com- 
miffioners to fit in this court twice a week, to hear and de- 
termine all matters brought before them between party and 
party, between ¢itizens and freemen of London, in all cafes 
where the debt or damage was under 405. And this ac 
of Common Council is confirmed by Stat. 1 Fac. 1. ¢. 14. 
which impowers the commiffioners of this court to make 
fuch orders between the parties touching fuch debts, as 
they fhall find fland to equity and good confcience. Alfo 
the Stat. 3 Fac.1. c. 15. further eftablithes this court; the 
courfe and praétice whereof is by fummons, to which if 
the party appear, the commiffioners proceed fummarily 3 
examining the witnefles of both parties, or the parties 
themfelves on oath, and as they fee caufe give judgment, 
And if the party fummoned appear not, the commiffioners 
may commit him to the Compter prifon till he does; alfo 
the commiffioners have power to commita perfon refufing 
to obey their orders, &e. 

By a late ftatute, the proceedings of the court of con- 
{cience are regulated ; and in cafe any perfon affront or 
infult any of the commiffioners, on their certifying it to 
the Lord Mayor, he {hall punith the offender by fine, 
net exceeding 20s. or may imprifon him ten days. 14 
Gea. 2. ¢.:10. 

There are many other courts of confcience eftablifhed 
of late years by aét of parliament, too many to enumerates. 
See the Table to the Statutes. 

Court of Delegates, (curia delegatorum) Is fo called, 
becaufe the judges are delegated, and fit by force of the 
King’s commiffion, under the Great Seal, upon appeals ta 
the King, in three cafes. 1. When a decree or fentence 
is given in an ecclefiaftical caufe, by the archbifhop, or any 
of his officials. 2. When any decree or fentence is given 
in an ecclefiaftical caufe in places exempt, or peculiars, be- 
longing to the king, or an archbifhop. 3. When a fen- 
tence is. given in the court of admiralty in a civil and 
marine caufe, according to the Civil law. 4 Inf. 339. 
Stat. 25 Hen. 8. c. 19. If the delegates in ecclefiaftical 
caufes are {piritual perfons, they may proceed to excom- 
munication, &c. This is the higheft court for civil 
affairs that concern the church. Sce Appeal to Rome. 

Courts Ecclefiattical, (curie ecclefaftice) Are thofe 
courts which are held by the King’s authority as fupreme 
governor of the church, for matters which chiefly concern 
religion. 4 Inž. 321. And the Jaws and con/fitutions 
whereby the church of England is governed, are, 1. Divers 
immemorial cuffoms. 2. Our own provincial conftitutions ; 
and the canons made in convocations, efpecially thofe in 
the year 1603. 3. Statutes or as of parliament concern- 
ing the affairs of religion, or caufes of ecclefaffical cogni- 
zance ; particularly the rudricks in our Common Prayer- 
Book, founded upon the ftatutes of uniformity, 4. The 

Rest j articles 
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articles of religion, drawn up in the year:1562, and efta- 
blifhed by 13 Eliz. cap. 12. And°’tis faid, by the ge- 
neral Canon law, where all others fail. See the 25 Hen. 
8. c. 28. As to fuits in fpiritual or ecclefiaffical courts, 
they are for the reformation of manners, or for punifhing of 
herefy, defamation, laying violent hands on a clerk, and 
the like; and fome of their fuits are to recover fomething 
demanded, as tithes, a legacy, contraét of marriage, 
&@c. And in caufes of this nature the courts may give 
cofts, but not damages: things that properly belong 
to thefe jurifdictions are matrimonial and teftamentary ; 
and defamatory words, for which no aétion lies at law ; as 
for calling one adulterer, fornicator, ufurer, or the like. 
11 Rep. 54. Dyer 240. The proceedings in the ecclefia/- 
tical courts are according to the Civil and Canon law, by 
citation, libel, anfwer upon cath, proof by witnefes, and 
prefumptions, Sc. and after /entence, for contempt, by ex- 
communication: and if the fentence is difliked, by appeal. 
‘The jurifdiftion of thefe courts is voluntary, Or contentious : 
and the punifhments infli€ted by them are cenfures and 
punifhments pro falute anime, by way of penance, &e. 
They are not courts of record. Vide Con/ultaticn and Pro- 
hibition. 

Court of Pulkings, (curia huffing?) Is the higheft court 
of record, holden at Guildhall, for the city of London, be- 
fore the Lord Mayor and Aldermen, the Sheriffs, and Re- 
corder, 4 Infl. 247. ‘This court determines all pleas 
real, perfonal, and mixt: and here all lands, tenements, 
and hereditaments, rents and fervices, within the city of 
London and fuburbs of the fame, are pleadable in two buf- 
ings; one called huffings of plea of lands, and the other 
huftings of common pleas. In the huffings of plea of lands, 
are brought writs of right patent directed to the fheriffs of 
London, on which writs the tenant fhall have three fum- 
mons at the three Au/fings next following ; and after the 
three fummons there fhall be three effoins at three other 
Auftings next enfuing; and at the next Au/fings after the 
third effoin, if the tenant makes default, procefs fhall be 
had againit him by grand cape, or petit cape, Se. If 
the tenant appears, the demandant is to declare in the 
nature of what writ he will ; without making proteftation 
to fue in nature of any writ: then the tenant fhall 
Kave the view, &c. and if the parties plead to judgment, 
the judgment fhall be given by the Recorder: but no da- 
mages, by the cuftom of the city, are recoverable in any 
fuch writ of right patent. Pradfi/- Solic. 416, 417. In 
the 4uftings of common pleas are pleadable writs ex gravi 
querèla, writs of gavelet, of dower, wafte, Sc. alfo writs 
of exigent are taken out in the Au/fings; and at the fifth su/- 
ings the outlawries are awarded, and judgment pronounced 
by the recorder. If an erroneous judgment is given in the 
buftings, the party grieved may fue a commifiion out of 
‘Chancery, direéted to certain perfons to examine the re- 
cord, and thereupon do right. 1 Rol. Abr. 745. 

` Court Leet, (lta, vifus franci plegii) Is a court of 
record, ordained for punifhing offences again{t the crown ; 
and is faid to be the moftancient court of the land. 2 Danv. 
Abr. 289. It enquires of all offences under high treafon ; 
but thofe which are to be punifhed with lofs of life or 
member, are only inquirable and prefentable here, and to 
be certified over to the juftices of affife. Szat. 1 Ed. 3. 
And this court is called the view of frankpledge, becaufe the 
King is to be there certified by the view of the fteward, 
how many people are within every leet, and have an ac- 
count of their good manners, and government; and every 
perfon of the age of 12 years, who hath remained there 
for a year and a day, may be {worn to be faithful to the 
King, and the people are to be kept in peace, &c. Alfo 
every one from the age of twelve to fixty years, that dwells 
within the leet, is obliged to do fuit in this court; except 
peers, clergymen, €¥¢. unlefs they are under the /herif’’s 
turn. A Inft. 261, 263, Se. 

A leet is incident to a hundred, as a court-baron to 
a manor ; for by grant of a hundred, a leet paffeth, and 
a hundred cannot be without a leet. Kitch. 70. Leets 
may be held by charter or prefcription; but are com- 
monly claim’d by prefcription ; and are to be kept twice 
a year, one time within a month after Zafer, and the 
other within a month after Michaelmas, at a certain place 
within the preciné&t; thefe are the ufual times of holding 
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the leet; but if it hath been a cuitom to keep this court 


at any other time of the year, it is good if due warning. 


be given. 2 Inf. 72. The fteward is the 


1 Inff. 115. 


judge of this court, as the fheriff is in the turn: and he ~ 


hath power to eleét officers, as conftables, tithingmen, 
&c. as. well as punifh offenders, 6 Rep. 12. 2 Inff. 199- 

A prefentment in a court-/eet, or fheriff’s turn, after the 
day of prefentment, fubjeéts the party to a fine or amer- 
ciament; and is not traverfable, except it toucheth the 
party’s freehold ; as that one ought to cleanfe the high- 
ways, Fc. by reafon of his tenure: though fuch pre- 
fentment may be removed into B. R. by certiorari, where 
it may be traverfed. Dyer 13. 2 Inf. 52. Kitch. 86, 
91, &e. 

A court-leet may fine, but not imprifon: a fteward may 
impofe a reafonable fine fora contempt in court; or com- 
mit thofe who make an aftray before him, in the execu- 
tion of his office, or bind them to the peace or good 
behaviour: but he may not grant furety of the peace, un- 
lefs by prefcription. 8 Rep. 38. 1 Saund. 135. 

The ufual method of punifhment in the court-/eet, is by 
fine and amercement; the former affeffed by the fteward, 
and the latter by the jury: for both of which, the lord 
may have an action of debt, or take a diftrefs, Se 
Twelve freeholders, or refiants, are to be of the jury: 
and the particular articles to be inquired into, by ftatute, 
are, if all that owe fuit of court are prefent; of cuftoms 
withdrawn ; purpreftures in lands, woods, &c. of houfes 
fet up or beat down, cottages erected contrary to law, and 
other annoyances ; of bounds taken away; ways or wa- 
ters turned or ftopped; of thieves, and hues and cries not 


purfued ; of bloodfhed, efcapes, perfons outlawed, money ~ 


coiners, treafure found; aitife of bread and ale, perfons 
keeping alehoufes without licence; falfe weights and 
meafures, unlawful games, offences relating to the game; 
offences of tanners in felling infufficient leather, of fore- 
ftallers, &Fc. of markets, viétuallers and labourers, unlaw- 
ful fifhing, idle perfons, &c. by feveral ftatutes. All 


thefe articles are drawn up in form, and given in charge 


by the fteward. The lord of the leet ought to havea 
pillory and tumbrel, to punifh offenders; and for want 
thereof the lord may be fined, or the liberty feized. 2 
Danv. 289. Alfo all towns in the leet are to keep ftocks 
in repair; and the town that bath none fhall forfeit 5 /. 
Ibid. Stewards of leets, ce. are not to receive profits 
to their own ufe, belonging to the lord, on pain of 4o/. 
Stat. 1 Fac. 1.¢.5. Wide Compleat Court-Keeper. F 
Court of Marhalfea, (curia palatii) A court of re- 
cord to hear and determine caufes between the fervants of 
the King’s houfhold and others within the verge; and hath 
jurifdiétion of all matters within the verge of the court, 


and of pleas of trefpafs, where either party is of the King’s _ 


family ; and of all other aétions perional, wherein both 
parties are the king’s fervants; and this is the original ju- 
rifdiGion of the court of marfbalfea. But the curia pa- 
latii, ere&ted by King Charles I. by letters patent, in the. 
6th year of his reign, and made a court of record, hath 
power to try all perfonal actions, as debt, trefpafs, flan- 
der, trover, actions on the cafe, &¢. between party and 
party, the liberty whereof extends twelve miles about 


Whitehall; which jurifdiétion hath fince been confirmed — 


by King Charles the Second: and the judges of this court 
are the {teward of the King’s houfhold, and knight-mar- 
fhal for the time being, and the fteward of the court, or 
his deputy, being always a lawyer. Crompt. Furi/d. 102e 
Kitch. 199, Fc. 2 Infl. 548. 

This court is kept once a week, in Southwark: and the 
proceedings here are either by capias or attachment; 
which is to be ferved on the defendant by one of the 
knight marfhal’s men, who takes bond with fureties. for 
his appearance at the next court; upon which appear- 
ance, he muft give bail, to anfwer the condemnation of - 
the court ; and the next court after the bail is taken, the 
plaintiff is to declare, and fet forth the caufe of his attion, 
and afterwards proceed to iffue and trial by a jury, ac- 
cording to the cuftom of the Common law courts. If a 
caufe is confiderable, it is ufually removed into B. R. or 
C. B. by an habeas corpus cum caufa : otherwife caufes are 
here brought to trial in four or five court-days, Pradif. 


Soliç. 409, 410. h 
By 
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By ftatute, the fteward and marthal of the King’s houfe 

are not to hold plea of freehold, &&c. | 28 Ed. 1. c. 3. 
Error in the mar/balfea court may be removed into the 
King’s Bench. 10 Ed. 3. And the fees of the marjbal/ea 
are limited by the Stat. 2 H. 4. ¢.23. This marjbalfea 
is that of the houfhold; not the King’s marfhalfea, which 
belongs to the King’s Bench. 
- Court Wartial, (curia martialis) Is a court for pu- 
nifhing the offences of officers and /oldiers in time of war. 
And it appears by our books, that if any perfon in com- 
miflion, in time of peace, put to death any man by martial 
law, it is againft Magna Charta, and murder. -3 Int. 52. 
Though temporal acts of parliament have of late enabled 
our Kings to hold courts martial in time of peace, We. 
By 4&5 W. & M. c. 13. Defertion and mutiny is pu- 
nifhable by a court martial: and the King, or the General 
of the army, may grant commiffions to any field officer, 
$e. to call a court martial, of thirteen at leaft commiffion 
officers, who are to take an oath for trying truly ; and 
fentence of death is not to be given unlefs nine concur: 
and a field-officer is not to be tried by any under the 
degree of a captain. By a fubfequent att, courts martial 
may be called within the realm, for trying offenders againtt 
the laws of war out of the realm; or a deferter abroad 
may be fent back to his. regiment to be proceeded againft. 
And an acquittal or conviction in a court martial is a good 
bar to an indiétment. Svat. 7 Ann. c. 4. See 1 Geo. 1. 
6.9. 7 Geo.1. ¢.6. Court martial at Seay vide Navy. 

Court of Piepotwoers, (curia pedis pulverifati) Is a 
court held in fairs, to do jultice to buyers and fellers, and 
for redrefs of diforders committed in them: fo called, be- 
caufe they are moft ufual in fummer, when the fuitors to 
the court have dufty feet; and from the expedition in 
hearing caufes proper thereunto, before the duft goes off 
the feet of the plaintifs and defendants. 4 Inf. 272. 
It is a court of record incident to every fair; .and to be 
held only during the time that the fairis kept. Dod. & 
Stud. c.5. As to the jurifdiction, the caufe of.aétion for 
eontract, flander, ĉc. muft arife in the fair or market, 
and not before at any former fair, nor after the fair: it is 
to be for fome matter concerning the fame fair or market ; 
and be done, complained of, heard and-determined the 
fame day. Alfo the plaintiff mut make oath that the 
contract, Gc. was within the jurifdiction and time of the 
fair. Stat. 17 Ed. 4. c.2. 2 Inft. 220. 

The court of piepowders may hold a plea.of a fum 
above 40s, and ’tis faid, judgment may be given at an- 
other fair, at a court held there, and a writ of error lies 
upon a judgment given. Dyer 133. Fe N. B. 18. 
‘This court may not meddle with any thing done in a 
‘market, without a fpecial cuftom for it; but for what is 
‘done in a fair only: and not there for flanderous words, 
unlefs they concern matter of contract in the fair; as where 
it is for flandering the wares of another, and not of his 
perfon in the fame fair. Moor, ca. 854. . The fteward 
before whom the court is held, isthe judge: and the trial 
is by merchants and traders in the fair; and the judg- 
ment againft the defendant fhall be guod amercietur. If 
the fteward proceeds contrary to the ftatute 17 Ed. 4. he 
fhall forfeit 5 /. 

Court of Requetts, (curia requifitionum) Was a court 
of equity; of the fame nature with the court of Chancery, 
but inferior to it; principally inftituted for the relief of fuch 
petitioners, as in confcienable cafes addrefled themfelves 
by fupplication to his Majefty. Of this court, the Lord 
Privy Seal was chief judge, affifted by the Mafters of Re- 
quefis ; and it had beginning about the ọ H. 7. according 
to. Sir Julius Cæfar’s Traktate on this fubje&t: though 

Mr. Gwyn, in his Preface to his Readings, faith it began 
from a commiflion firft granted by King Hez. 8. 

This court having aflumed great power toritfelf, fo that 
it became bucdenfome, Mich. anno 40 & 41 Eliz. in the 
court of Common Pleas it was adjudged upon folemn ar- 
- gument, that the court of Requeffs was no court. of judi- 
cature, &c. And by the Stat. 16 17 Car. 1. c. 10. 
it was taken away. 4 Inf..97. See Court of Confcience. 

Court of the Lod Steward of the King’s Poufe, 
‘The lord fteward, or in his abfence, the treafurer and 
controller of the King’s houfe, and fteward of the mar- 
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fhalfea, may inquire of, hear and determine in this eourt, 
all treafons, murders, manflaughters, bloodfheds, and other 
malicious ftrikings, whereby blood fhall be fhed, in any of 
the palaces and houfes of the King, or in any other houfe 


where his royal perfon fhall abide. , And this jurifdiétion 


was given by the Stat. 33 H. 8. c. 12. 3 Inf. 140. 
But this court was at firft intended only to inquire of and 
punifh felonies, &c. by the King’s fervants, againft any 
lord or other perfon of the King’s council. 3 H. 7. ¢. 14. 

Court of Star-Chamber, (curia camera ftellate) A 
court erected by 3 H.-7. c. 8. which ordained, That the 


Lord Chancellor, Treafurer, and Lord Privy Seal, calling 


a Bifhop, and Lord of the King’s Council, and the two 
Chief Juitices to their affiftance, on bill or information 
might make procefs again{t maintainors, riotors, perfons 
unlawfully affembling, and for other mifdemeanors, which 
through the power and countenance of fuch as did com- 
mit them lifted up their heads above their faults, and 
punifh them as if the offenders had been conviéted at law, 
by a jury, &c. But’this a&t was repealed, and the court 
diffolved by Stat. 17 Car.1. ¢. 10. 

Courts of Univerfities, The courts of univerfities of 
Oxford and Cambridge are of a particular nature: they 
were granted by charters, and confirmed by authority of 
parliament. See Srat: 13 Eliz: c.29. 4JInf.227. Thefe 
courts are called the chancellor’s courts, and are kept by the 
vice-chancellors of the univerfitics : their jurifdiction ex- 
tends to all caufes ecclefiaftical and civil, (except for 
maihem, felony, and relating to freehold) where a {cholar, 
fervant, or minifter of the univerfities is one of the parties 
to the fuit. The caufes are managed by advocates and 
proctors: and they proceed iñ a fummary way, according 
to the practice of the Civil law; and the judges, ‘in their 
fentences follow the juftice and equity of the Civil law, or 
the laws, ftatutes and cuftoms of the univerfities, or the 
laws of the land, at their difcretion. 3 Cro. 73. If any 
erroneous judgment be given in thefe courts, appeal lies 
to the congregation; thence to the convocation’; and thence 
to the King in Chancery, by his delegates. Wood's Infl. 
526. See Cognizance. 

Courts of Gales, (curie principalitatis Wallie) The 
courts of the principality of Wales, and their jurifdiction, 
are fettled by atts of parliament: and befides county 
courts, hundred-courts, courts-leet, éc. by 34 & 35 
H. 8. c. 26. it is enaéted, that there fhall be a court of 


grand feffions, kept twice in every year in every of the 


twelve counties of Wales; and the juftices of thofe courts 
may hold pleas of the crown in as large a manner as the 
King’s Bench, ĉ&c. And alfo pleas of affifes, and all other 
pleas and actions real and perfonal, in as large a manner 
as the Common Pleas, &c. And errors in judgment be- 
fore any of the juftices in the: great feffions, fhall be re- 
dreffed by writ of error out of the Chancery of Exgland 
returnable in B. Ro The proceedings in thefe courts are 
according to the laws of Exgland: and the King’s writs 
ought nòt to go into Wales; though a guo minus out of 
the Exchequer is often fent thither. Sed gu. if a latitat 
or capias will not run into Wales ? 

For further fatisfaction, as to the feveral courts within 
this kingdom, fee 4 Inf. and Black. Com. in many 
places. 

Court-lands, Demains, or lands kept in the lord’s 
hands, to ferve his family. See Curtiles Terra. 

Woufenage, The writ of and proceedings therein. 
Cofenage. 

Couthutlaugh, (from the Sax. couth, i. e. fciens, and 
utlagh, exlex) Is a perfon that willingly and knowingly 
receives a man outlawed, and cherifhes or conceals him: 
for which offence he was, in antient time, to undergo the 
fame punifhment as the outlaw himfelf. Brad. lib. 3. 
trad. 2. cap. 13. 

Cows, One milch cow is to be kept to every ten beatts, 
and fixty fheep, by farmers, &c. on pain of 205, Stat. 
Dg Pauline oka. 

Craiera, (crayer) A fmall veffel of lading ; a hoy or 
fmack. Pat.2R.2. 14 Car.2. cap. 27. 

Crail, An engine made ufe of to catch fih. Blount. 

Cranage, (cranagium) Is a liberty to ufe a crane for 
drawing up of goods and wares of burden from fhips and 


veflels, 


See 
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veffels, at any creek of the fea or wharf, unto the land, 
and to make profit of it: it alfo fignifies the money paid 
and taken for the fame. Stat. 22 Car. 2. ¢. 11. 
@rannock, An ancient meafure of corn. Quilibet 
debet flagellare dimidium crannock frumenti ad Semen, © & duos 
plon e. in firma Jua. Catular. Abbot. Glafton. MS. 





Tialpicis, Is a word fignifying a whale, wiz. pifcis 
craffus. 
Craftino Sani Uincentii, The morrow after the 
feaft of St. Vincent the Martyr, i.e. the 22d ef January ; 
which is the date of the. fattes made at Merton, anno 20 
Hen. 3. There are likewife certain return days of qwrits 
in terms, in the courts at We/tminfler, beginning with 
Craftino, Sc. as Craflino animarum in Michaelmas term ; 
Craftine Purificationis beate Marie Virginis, in Hilary 
term; Craftina Afcenfonis Domini, in Eaffer term; and 
Craftino San@e Trinitatis, in Trinity term. See Stat. 32 
H, 8. ¢. 21... 16 Car. 1. ¢. 6. 24 Geo. 2. €. 48. 

Crates, (Lart.) Is an iron grate before a prifon, ufed in 
the time of the Romans. 1 Vent. 304. 

Crabare, To impeach. Si homicida divadietur ibi vel 
cravetur, Ge. Leg, H. 1. €. 30. 

Craven, or Crabent, Was a word of obloquy, where 
in the ancient trial by battel, the victory fhould be pro- 
claimed, and the vanquithed acknowledge his fault, or 
pronounce the word cravent, in the name of Recreantiffé, 
éc. and thereupon judgment was given forthwith; after 
which the recreant fhould become infamous, &e. 2 Inf. 
248. If the appellant join’d battel, and cried cravent, 
he fhould lofe viseram legem; but if the appellee cried out 
cravent, he was to be hanged. 3 Inf. 221. See Black. 
Com. 3 V. 340. 44. 342. 

Creamer, A foreign merchant; but generally taken 
for one who hath a ftall in a fair or market. Blount. 

Creanfoz, creditor (of the Fr. croyance) Signifies him 
that trufts another with any debt, money, or wares: in 
which fenfe it is ufed in O/d Nat. Br. 66. and 38 Ed. 3. 


ci p 

; Ereaft, or Cre, (crifa) Any imagery, or carved 
work, to adorn the head of wainfcot, &c. like our modern 
cornice: but this word is now applied by, the heralds to 
their devices fet over a coat of arms. Kennet’s Paroch. 


Antiq. 573. 

Creation-Monep. This is mentioned in Stat. 12 Car. 
Z. 1. j 

Creche, A drinking-cup. Mon. Angl. tom. 1. pag. 
104. 


Creditors, Shall recover their debts of executors or 
adminiftrators, who in their own wrong watte, or convert 
to their ufe the eftate of the deceafed, &c. Stat. 30 
Car, 2. c. 7. Wills and devifes of lands, &c. as to cre- 
ditors on bonds or other {pecialties, are declared void ; 
and the creditors may have actions of debt againft the 
heir at law and devifees. 35° 4 W. & M. c 14. And 
in favour of creditors, whenever it appears to be the 
teftator’s intent, in a will, that his lands fhould be liable 
for paying his debts ; in fuch cafe equity will make them 
fubject, though there are not exprefs words; but there muft 
be more than a bare declaration, or it fhall be intended 
out of the perfonal eftate. 2 Vern. Rep. 708. Where 
one devifes that all his debts, ĉc. fhall be firt paid; if 
his perfonal eftate is not fufficient to pay the creditors, it 
fhall amount to a charge on his real eftate for that pur- 
pole. Preced. Canc. 430. See Debtors and Executor. 

Creek, (creca, crecca) Is a part of a haven where any 
thing is landed from the fea: fo that it is obferved, if 
when you are out of the main fea within the haven, you 
look round and fee how many landing places there are, fo 
many creeks may be faid to belong to thathaven. Cromp. 
Furifa. fal. 110. It is alfo faid to be a-fhore or bank 
whereon the water beats, running in a fmall channel from 
any part of the fea; from the Lat. crepido. This word is 
ufed in the Stat. 4 H. 4. ¢- 20. and 5 Eliz. c. 5. 

Crementuim Comitatus, The fheriffs of counties an- 
ciently anfwered in their accounts for the improvement of 
the King’s rents above the antient vicontie] rents, under 
the title of Crementum Comitatus, or Firma de Cremento 
Comitatus. Hale’s Sher. Acco. ps 36. 


Crepare Deulum, To put ont an eye; which had a 
pecuniary punifhment annexed to it.—Si quis alii crepat 
oculum /olwat ei fexaginta folid’. Leg. H, 1. c. 78. 

Cretinus, (cretena) A fudden ftream or torrent. Hi ih 
Croyland contin. 485, 617. 

Crocards, A fort of old bafe money. See Pollards. 

Crocia, The crofer or paftoral: ftaft, fo called a fimili 
tudine crucis, which bifhops, &c. had the privilege to car- 
ry as the common enfign of their religious office ; and be- 
ing invetted in their prelacies, by the delivery of fuch a 


crofer : hence the word crocia did fometimes denote the © 


collation to, or difpofal of bithopricks and abbies, by the 
donation of fuch paftoral {taff ; fo as when the King 
granted large jurifdictions, exceptis crocits, it is meant, 
except the collation or inveftiture of epifcopal fees, Sc. 
Addit. to Cowel. 

Crociarius, The crociary or crofs-bearer, who like our 
virger, went before the prelate, and bore his crofs, 
Robertus. de Wycombe, clericus epiftopi Dunelm. quem 
vulgo crociarium ejus vocant. Liber de Miraculis Tho, 
Epiic. Heref. MS. anno 1290. 





Croft, (Sax. croftum and crofta) A-little clofe adjoin, ; 


ing to a dwelling-houfe; and enclofed for pafture or 
arable, or any particular ufe. In fome old deeds crufta 
occurs as the Latin word for a croft; but cum toftis & 
croftis, is moft frequent. Ingulph. It ‘feems to be derived 


from theold Ezgli word creaft, fignifying handy craft; be- 


caufe fuch grounds are ufually manured and extraordinarily 
dreft by the hand and {kill of the owner. 

Croifes, and croi/ado, Are mentioned in our ancient 
law books. See Croy/es. 

Crok, (crocus) Turning up the hair into curls or eroks; 
whence comes crook, crooked, Sc.—Sciatis quod potefhatem 
vobis dedimus feindendi capillos clericorum noffrorum, longas 
crines habentium, & ad crocos capillorum /uorum aeponendos, 
Seo, Pat. zarg 

Crop, (croppa) The feeds or products of the harvelt in 
corn, Gc. Fleta, lib. 2. cap. 82. 

@rofs:%otos, None fhall fhoot in, or keep any me 
bow, hand-gun, hagbut, €c. but thofe who have lands 
of the value of 100/. per annum: and no perfon thall tra- 
vel with a crofs-bow bent, or gun charged, except in time 
of war; or fhoot within a quarter of a mile of any city, 
or SPS S/R unlefs for defence of himfelf or his houle, — 
or at a dead mark, under the penalty of 104. Stat. 93 
H, 8. cap. 6. 

Crofies. By Stat. 13 Eliz. c. 2. Croffes, beads, Fe 
ufed by the Roman Catholicks, are prohibited to be 
brought inta this Kingdom, on pain of a premunire, Ee 
And it was ufual in former times for men to ere& croffes 
on their houfes, by which they would claim the Poh 
of the Templars to defend themfelves,againit their righ 
lords; but this was condemned by the Stat. Wefim. 2. ¢ 
37. It was likewife cuftomary in thofe days to fe 
up croffes in places where the corps of any of the no- 
bility refted, as it was carried to be buried, that æ tran- 
Jeuntibus pro ejus anima deprecetur. Walfing. anno 1291. 
There were feveral of thefe croffes erected over Exgland, 
efpecially in honour to the refting-places of our Kin 
on their bodies being tranfmitted to any diftant ae - 
burial: but thefe fuperftions funk in this kingdom wi 
the Romifh religion. 

Croples, (cruce fignati) Is ufed by Britton for binik 


tAn 


EE. 


oe 


ae 


becaufe they wear the fign of the crofs upon their garments. 
Of thefe and their privileges, Braden hath treated, Jib. 5. 


par. 2. cap. 2. and par. 5. cap. g. Under this word are _ 
alfo fignified the Knights of St. Fobn of Jerufalem, created 


for the defence of pilgrims; and all thofe — 


who in the reigns of K. Hen, 2. Ric. 1, Hen. 3. 

Ed. 1. cruce fignati took upon‘them the croi/ado, dedi- 
cating and lifting themfelves to the wars, for the recovery 
of Jerufalem and the Holy Land. Greg. Syntag. lib. 15. 
cap. 13, 14. 

Erop, Signifieth marhh land. — Et guia paluftris ins. 
Croyland ip/um nomen indicat, nam crudam terram ÎS canoe 
Jam fignificat. Ingulphus, p. 853. 

Croton, (corona) Signifies the poffeffions and dignity of 
a King of any kingdom. The crown of England, accord- 
ing to Dr. ter ca is, by Common law and onkin T 

tuo. 


X; 
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tjonal cuftom Aereditary ; and this in a manner peculiar 
to itfelf: but the right of inheritanee may, from time to 
time, be changed or limited by a& of parliament; under 
_which limitations the crown ftill continues hereditary. 
Black. Com. 1 V.. 191. which wide. Sometimes ‘our 
Kings, for political reafons, have conferred their princi- 
palities on whom they pleafed, efteeming it lawful to ap- 
point their fucceffors after them. For Edward the Con- 
fefor appointed the crown after his deceafe, at feveral 
times, to William called the Conqueror, and Edgar and 
Harold; and Harold, after the deceafe of his father, upon 
the title left him, was crowned by the Archbifhop of York; 


but William of Normandy having flain Harold at the battle of 


Haftings, he claimed the kingdom as well by the nomi- 
nation of Edward the Confefor, as by right of conqueft, 
‘and he was crown’d and enjoyed the kingdom for his 
time. Bac. Coron. 4, 27- 

And to come further down, we find that the parlia- 
ment, (which had the beft right) have afferted their 
authority in thefe cafes: the crowns of England and 
France were entail’d on King Henry the Fourth, and his four 
fons by act of parliament. Stat. 7 H. 4. c. 2. And the 
parliament entail’d the crown on Henry the Sixth, and his 
ifue; alfo Richard the Third was recognifed by parlia- 
‘ment. But the mok extraordinary inftance of this nature 
was, the nomination and appointment of King Henry the 
Eighth, to whom the parliament granted power by his lait 
will and teftament to niake conditions and limitations at 
his pleafure, for fettling the inheritance of the crown ; 
and he by his will ordained, that his fon Edward fhould 
fucceed him, and he dying without iffue, his daughter 


Mary, and for her want of iflue, his daughter E/:xabeth | 


to enjoy the crown in fucceflion; with remainders to fuch 
as the King by his letters patent; &¢. fhould appoint. 
Stat. 35 Hen. $. c: 1. 

After the death of King Henry 8. his fon Edward the 
Sixth fucceeded ; and he was prevailéd upon to appoint 
the Lady Fane, daughter to the Duke of Sufolk, (who mar- 


ried King Henry’s fifter) a proteitant lady, by his letters | 


patent to fucceed him: but this appointment; foon after the 


death of K. Edward, was vacated by Queen Mary ; the | 
Lady Fane beheaded; and the proteftant reformed religion | 


eclipfed during her reign; but it revived again and re- 
tha perfection; by her fucceffor the glorious Q, Eliza- 
eth. 

By the Szat. 1 Eliz. v. 1: the parliament acknowledged 
the Queen to be right heir to the crown; and by this att 
the limitation of the crown contained in 35 H. 8. is de- 
clared to ftand and remain law for ever. And when 
King James the Firf# came to the crown, the parliament 
made a recognition, that upon Queen E/izabeih’s death, 
the crown of Exeland, and all the kingdoms, dominions; 
and rights belonging to the fame, did by lawful birthright 
and fucceffion defeend to King Famer. Stat. 1 Fac. 1. 
oe 1. i t 
After this we do not find that the parliament intermed- 
dled in fettling the fuccéffion of the crown till the abdi- 

“tation of King James the Second ; when the Lords Spiritual 
and ‘Temporal, and Commons, lawfully reprefenting all the 
'eftates of the people of the realm, invited over Willian, 
Prince of Orange, and the Princefs Mary, (eldeft daughter 
of King James Il:) to take care of their rights and liber- 
“ties ; whom they declared to be King and Queen of Eag- 
iland. - And by Stat.1 W. & M. ¢. 2. reciting the decla- 
‘vation of the Lords and Commons for fecuring the //ber- 
ties of the kingdom, upon which the Prince and Princefs of 
Orange accepted the crown, the faid Prince and Princefs 
were recognifed King and Queen of England, &¢. for 
their lives, and the life of the furvivor of them} and after 
«their deaths, the crown was fettled on the heirs of the 

body of the faid Princefs; and for want of fuch iffue, to 

-the Princefs Anne of Denmark, fifter to the Queen, and the 

heirs of her body. 

-Alfo by 12W. 3. c. 2. (after the deceafe of Q., Mary 

without ifue) the Princefs Sophia of Hanover (daughter of 

Elizabeth, elde& daughter of King James the Fir) was 

-declared next in fucceflion after King William, and the 

-Princefs ane, and their ifue; andthe crown to remain to 

the Princefs Sophia, and the heirs of her body being pro- 
teftants. By virtue of which laft ftatute, his Majeity King 


l. 2. 


4. Ann. ¢. 3. 
other perfon hath a right to the crown, otherwife than 


qua rixofe mulieres Jedentes aguis demergebantur. 





fere fuffocantur. 





George the Fir/f, eldeft fon of the Princefs Sophia, on the 
death of her Majefty Queen Anne without iffue, the faid 
Princefs Sophia being likewife dead, came to the poffeffion 
of the crown of thefe realms: by thefe laft acts, papifts 


are rendered incapable to inherit the crown of England ; 
and fubjeéts are abfolved from their allegiance to fuch 


perfons coming to the crown, and are to join in the com- 


munion of the church of England. 
And this nation is not to be engaged in a war for de- 


fence of dominions not belonging.to the crown. 


Perfons endeavouring to deprive the next in fucceffion 
to the crown from fucceeding, and who attempt it by 
any overt act, are guilty of high treafon. Stat. 1 Ann, 
And if any atlirm by writing, &o. that the King or 
Queen of Exgland cannot make laws by the authority or 


parliament to bind the crown, they are guilty of trea- 


fon: and preaching or fpeaking it incur a premunire. 
Affirming by writing or printing, that any“ 


according to the Stat. 1 W. & M. Ge. is declared high 
treafon. Stat. Ibid. There is no interregnum in this 
kingdom ; for when the crown defcends to the right heir, 


he is Rex before toronation, as there muft always be a 
King in whole name laws are to be maintained and ex- 


ecuted, Hill. 1 Fac. 


See Defcent of the Crown and King. 
Croton: Dffice. 


This is an office under the King’s 


Bench, of which the King’s Coroner or Attorney there is 


commonly Mafter. The Attorney General, and Clerk of 


the Crown exhibit informations in this office, for crimes 


and mifdemeanors; the one ex aficio, and the other ufually 
by order of court ; and here informations may be laid for 
offences and mifdemeanors at Common law; as for bat- 
teries, confpiracies, libelling, nufances, contempt, Jeditious 
words, Jc, wherein the otfender is liable to pay a fine to 
the King. Fiach 340. Show. 109. By Stat. 4 & 5 W. 
& M. c.18. The Clerk of the Crown in B. R. is not to 
receive or file any information for fre/pafs, battery, Oc. 
without exprefs order of court; nor to ifue any proce(s 
without taking a recognifance in 20/. penalty to profecute 
with effet; andifthe party appear, and the plaintiff do not 
procure a trial in a year, or if verdict pais for the de- 
fendant; &J¢. the court fhall award the defendant colts : 
but this aét doth not extend to informations in the name of 
the King’s Coroner or Attorney; Ge. When a battery 
is committed privately, fo that the perfon injured can 
make no proof thereof by witneffes at law; it is ufual to 
bring an information in this ofice; or to prefer an indict- 
ment, the xof- legal method, where the party may be a 
witnefs for the King, it being his fuit; Informations in 
the nature of guo warranto’s brought by the Attorney 
General, againit corporations, &c. Vide Quo Warranto. 

@ruftuim, Was a garment of purple, mix’d with many 
colours. — Duas patenas argenteas auro ornatas cum duobus 
urceolis E&F cruto aureos Mon. Ang. toms 1. pag. 210. 

Crp de Pais, On a robbery or other felony done, 
hue and cry may be raifed by the country in the abfence 
of the conitable, which is called cry.de pais. 2 Hale’s 
Hit. P. C. 100. 

@rppta, A chapel or oratory under ground: egrefo 
toto conventus accepta absconfa fi nox eff vadit per cryptam. 
Du Cange. 

Cucginghtooi, (tumbrellum) Is an engine invented for 
the punifhment of /co/ds, and unquiet women, by ducking 
them in water, called in ancient time a zumėrel; and 
fometimes a trebuchet. Lamb. Eiren. lib. 1» ¢.12. And 
Braéon writes this word tyméorella. In Domefday it is 
called cathedra frercoris: and it was in ufe even in the 
Saxons time, by whom it was defcribed to be cathedra, ix 
It was an- 
ciently alfo a punifhment infli¢ted upon brewers and bakers, 
tranfgreiling the laws; who were thereupon in fuch a itool 


immerged over head and ears in fercore, fome ttinking 


water, Some think it is a corruption from ducking fools 
others from choakingftool ; quia hoc modo demerfe aguis 
Blount. See Ca/figatory. 

Lude. A cude cloth is a chryfom or face-cloth for a 
child baptized. Vide Chrif/male. 

Cui ante Divoztium, Is a writ that a woman divorced 
from her hufband hath to recover her lands and tenements 
which fhe had in fee fimple, or in tail, or for life, from 
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him to whom her hufband did alienate them during the 
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Curate, (Curatus) Is he who reprefents the incumbent 


marriage, when fhe could not gainfay it. Reg. Orig. 233. 
F. N. B: 240. And the heir fhall have a jur cui ante di- 
wortium, where the wife dieth before the action brought; 
as well as fhe fhall have a fur cui in vita: But of an eftate- 
tail, the heir fhall not have Jur cui in vita ante diwortium, 
but fhall be put to his formedon in the defcender. New 
Nat. Br. 454. See Black. Com. 3 V. 183. 

Cui in Wita, Is a writ of entry, which a widow hath 
againft him to whom her hufband alienated her lands or 
tenements in his life-time ; which muft contain in it, that 
during his life fhe could not withftand it. Reg. Orig. 232. 
F. N. B. 193. If hufband and wife be jointenants before 
the coverture, and the hufband alieneth all the land, and 
dieth, fhe fhall have a cui in vita for a moiety, and no 
more: But if they are joint purchafers, during the cover- 
ture, and he alien all the land, and dieth, his wife fhall 
have a cui in vita of the whole land; becaufe that during | 
the coverture, as to purchafe, they are but one perfon in 
law. F.N. B. 187. And from this reafon, if hufband 
and wife, and a third perfon, purchafe jointly, and the 
hafband alieneth all in fee, and dieth, the wife fhall have 
a cui in vita of a moiety. Ibid. 

Where the hufband and wife exchange the lands of the 
wife for other lands, if the wife agree unto the exchange 
after the hufband’s death, fhe fhall not have a cui in vita. 
Alfo if the wife do accept of parcel of the land in dower, 
of which fhe hath a cui in vita, by that acceptance fhe fhall 
be barred of the refidue. New Nat. Br. 430. If the 
hufband and wife lofe by default the wife’s lands, after 
the death of her hufband, fhe fhall have a cui in vita to 
recover thofe lands fo loft by default. F. N. B. 187. 
By Stat. 13 Ed. 1. ¢. 3. Cui in vita is given to the wife 

‘ where the deceafed hufband loft her lands by default in 
his life-time: And fhe fhall be admitted to defend her 
right during his life, if fhe come in before judgment. 
Likewife if tenant in dower, by the curtefy, or for life, 
do make default, &c. the heirs and they to whom the re- 
verfion belongeth, fhall be admitted to their anfwer, if 
they come bidfore judgment: And if on default judgment 
‘happen to be given, fuch heirs, &c. fhall have a writ of 
entry for recovery of the fame, after the death of fuch te- 
nants. See Booth on real actions, and F. N. B. and 
Black. Com. 3 V. 183. 

Culagium, Is when a fhip is laid up in the dock to be 
repaired. MS. Arth. Trevor. Arm. de Placi Edw. 3. 

Culprit, Isareply of a proper officer in behalf of the 
King, affirming a criminal to be guilty, after he hath 


of a church, parfon or vicar, and ofiiciates divine fervice 
in his ftead: And in cafe of pluralities of livings, or 
where a clergyman is old and infirm, it is requifite there — 
fhould be a curate to perform the cure of the church. He 
is to be licenfed and admitted by the bifhop of the dioceie, 
or by an ordinary, having epifcopal jurifdiction: and 
when a curate hath the approbation of the bifhop, he ufu- 
-ally appoints the falary too; and in fuch cafe, if he be 
not paid, the cwrate hath a proper remedy in the ecclefi- 
aftical court, by a fequeftration of the profits of the bene- 
fice ; but if he hath no licence from the bihop, he is put 
to his remedy at common law, where he muft prove the 
agreement, &c. Right. Clerg. 127. 

By ftatute, where curates are licenfed by the bithop, 
-they are to be appointed by him a ftipend not ex 
50/. per ann. nor lefs than zo}. a year, according to the 
value of the livings, to be paid by the rector or vicar: 
And the ame may be done on any complaint made. Stat, 

12 An. c. 2. One perfon cannot be curatein two churches, 
unlefs fick may fatisfy the law, by reading both morning 
and evening prayers at each place: Nor can he ferve one 
cure on one Sunday, and another cure on the next; for — 
he muf not neglect to read morning and evening prayer 
in his church every Lord’s day; if he doth he is liable ~ 
to punifhment. Comp: Incumb. 572. But it is otherwife 

where a church or chapel is a member of the parih- 
church ; and where one church is not able to main- — 

tain a curate. Can. 48. 

A curate having no fixed eftate in his curacy, not being 
inftituted and induéted, may be removed at pleafure by 
the bifhop or incumbent. Ney. But there are perpetual — 
curates, as well as temporary, who are appointed where — 
tithes are impropriate, and no vicarage endowed : Thefe 
are not removeable ; and the impropriators are obliged to 
find them, fome whereof have certain portions of the tithes _ 
fettled on them. Stat. 29 Car. 2. c. 8. Every clergyman that 
officiates in a church, (whether incumbent or fubftitute) — 
is in our liturgy called a curate: Curates mutt fubfcribe the 
declaration, according to the act of uniformity, oom . 
liable to imprifonment, Se. 

Cutfeu, (of the Fr. Couvrir, i, e. Tegere, and Fes lg 3 
nis,) fignifies the ringing of a bell, or evening peal, by 
which William the Firft, called the Conqueror, commanded 
every perfon torake up or cover over his fire, and put out 
his light: And in many places of England at this day, — 
where a bell is cuftomarily rung towards bed-time, itis 
faid to ring curfew. Stow’s Annals. MS: 
























































pleaded Not guilty, without which the iffue to be tried is 
not joined: Itis compounded of two words, viz. Cul and 
prit ; the one an abbreviation of culpabilis, and the other 
derived from the French word preft, i. e. ready; and ’tis 
as much as to fay, ‘That he is ready to prove the offender 
guilty. See Black. Com. 4 V. 333. 

Cultura, This word is often joan in old writings, and 
fignifies a parcel of arable land. Blount. 

Culvertage, (Culvertagium) Is faid by:fome perfons to 
be derived from Culum t3 Vertere, to turn tail: And in 
this fenfe, Jub nomine culvertagii, was taken to be on pain 
of cowardice, or, being accounted cowards. But in the 
opinion of others, it rather fignifies fome bafe flavery, or 
the confifcation of an eftate; being a feudal term for the 
lands of the vaffal forfeited and efcheating to the lord: and 
Jub nomine culvertagii, in this‘fignification, was under pain 
of confifcation. Mart. Parif. Anno 1212. 

Cultoard and Culverd, Words ufed for a coward, or 
cowardice. Chart. Temp. E. 1. 

Cuna Cerbvifie, A tub of ale. 
word is truly Cva. 

Cuueus, A mint or place to coin money: Cunexm moz 
netum fignifies the King’s ftamp for coinage ; and from the 
word cune, is derived coin. See Cozx. 

Cuntep-Cuntep, Is a kind of trial, as appears by 
BraGon, inthefe words: In brevi de re&o, negotium termi- 
nabitur per Cuntey-Cuntey, Gc. which is taken to be the 
ordinary jury. Braét. lib. 4. tract. 3. c. 18. 

@uraguius, One who taketh care of a thing. Moz. 
Ang. Tom. 2. 

čura Wonafkerii, An officer fo called, who had the 
charge ofa monaitery. 


Domefday. But this 






a frroke. 


Tus. 


as feudatory and other cuftomary tenants, who did their 
fait and fervice at the court of the lord. Kennet’s Paroch. 


in ancient times, to aflemble the bifhops, peers, and great 


fcitivals in the year; and this affembly is called by our 

hiftorians curia; becanfe there they confulted about the | 
weighty affairs of the nation. 
Solemnis Curia, Auguftalis aias Curia Publica, Se. x 
Court. At 


judicature fometimes takes, where there is any point of dif — 





In the Welch language, curfa, fignifies a beating; alfo, of 
Richards’s Antique Lingue Britanice a. : 



















Curia, The word was fometimes taken for the perfons, : 


Antiq. 139. And it was ufual for the Kings of Eaglat y 


men of the kingdom to fome particular place, at the chief — 


And it was therefore called 


Curia advifare bult, Is a deliberation which acourtof A 


ficulty, before they give judgment in a caffe. Netiv Boot h 
Entr. And when judgment is ftaid, upon moviotr z 
reĝ it; then ’tis. entered by the judges cutia advifare valt. — 
Shep. Epit. 682. My 4 

Curia Curfus Pque, A court held by the lord of the 
manor of Grave/end T the better management of barges 


to London, and plying at oe bridge, &c. mention- 
ed in the Szat. 2 Geo. 2. ¢. 26 

Curia Claudenda, Isa writ to compel another to mak 
a fence or wall, which he ought to make between his land 
and the plaintif’ s, on his refufing or deferring to do the 
fame. Reg. Orig. 155. This writ doth not lie but a 
gainft him who hath a clofe adjoining to the plaintiff's 
land, who is obliged to inclofe it; and it lieth not but 
for him who hath a freehold, tge. : It may be fued befo 
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the fheriff in the county-court, orin the common pleas : 
And the judgment is to recover the inclofure and damages. 
New Nat. Br. 282, 283. 

Curia Domini, The lord’s houfe, hall or court, 
where all the tenants attend at the time of keeping 
courts. 

Curia Penticiarum, Is a court held by the herif of 
Chefter, in a place there called the Pendice or Pentice : 
And ’tis probable its being originally kept under a Pent- 
houfe, or open fhed covered with boards, gave it its deno- 
mination. 


Curno, A meafure containing four bufhels, or half 


aquarter. Feta, lib. 2. c.12. , 

Curriculus, The year, or courfe of a year: 4@um eft 
hoe annorum Dominice incarnationis quatuor quinguagenis S 
quinquies, quinis luftris, ¿3 tribus curriculis, This is the 
„year 1028; for four times 50 make 200, and five times 
200 make 1000. Then five Jura are twenty-five years, 
and three Curriculi,-three years, making in all the very 
year. 

Cuttriers, Are perfons that curry and drefs leather. 
No currier fhall ufe the trade of a butcher, tanner, Ec. 
or fhall curry ‘kins infufficiently tanned, or gath any hides 


- of leather, on pain of forfeiting for every hide or fkin 6 s. 


8d. And perfons in London putting leather to be cur- 
ried to any but freemen of the Curriers Company; and 
fuch curriers not currying the leather fufficiently, fhall for- 
feit the ware or the value, Esc. Stat. 1 Fac. 1. c. 22. 
The claufe relating to freemen is repealed; but if any 
currier do not curry leather fent him, within fixteen days 
-between Michaelmas and Lady-Day, and in eight days at 
other times, on conviction before a juftice, he fhall forfeit 
5/. to be levied by diftrefs, Sr. yet fubject to mitiga- 
tion, 12 Geo. 2. c. 25. Curriers and fuch as deal in 
leather, may cut and fell it in fmall pieces in their fhops 
to any perfons whatfoever. Stat. Ibid. See Leather, Skins, 
& 


G: 
Curfitozs, (Clerici de Curfu) Clerks belonging to the 
Chancery, who make out original writs; and are called 


Clerks of Courfe, in their oath appointed 18 Ed. 3. frat. 5. 


There are of thefe clerks twenty-four in number, which 
make a corporation of themfelves ; and to each clerk is 
allotted a divifion of certain counties, in which they exer- 


cife their functions. 2 Inf. 670. j 
@urfones terre, Is ufed for ridges of land. 
d. 


wes F Bufcie 500. exceptis Galeis F curloriis, Ge. 
Curtefy of England, (Jus Curialitatis Anglie) Is 


where a man taketh a wife feifed in fee-limple, or fee- 
tail general, or as heirefs in {pecial tail, and hath ifue 


by her, maje or female, born alive, which by any pofi- 


bility may inherit, and the wife dies; the hufband holds 


the lands during his life; and is called Tenens per legem 
_ Anglie, or ténant by the curtefy of England; becaufe this 


privilege is not allowed in any other country, except Scot- 


land, now belonging to England. 


Four things are requifite to give aneftate by the curte/y, 
wiz. Marriage, feifin of the wife, iflue, and death of 
If land defcend to the wife after 
the hufband hath ifue by her; or if the ifue be dead at 
the time of her death, being born alive; the hufband fhall 


the wife. 1 In/?. 30. 


be tenant by the curte/y. Alfo if a child is born alive, 
"tis not material whether ’tis baptifed, or ever heard to 
cry, to make the hufband tenant by the curtefp ; for if ’tis 
born alive, ’tis enough. 1 Nel. Abr. 578. But the 
child muft be fuch as by poffibility may inherit; and 


therefore if land be given to a woman, and the heirs male 
of her body, and fhe takes hufband and hath iflue a 


daughter, and dies; as this ifue cannot poflibly inherit, 
the hufband fhall not be tenant by the cartef. Terms de 
Ley. 

ia the child is rip’d forth of the mother’s belly, after 
her death, tho’ it be alive, it will not entitle tenancy by 
the curtfey ; for this ought to begin by the ifue, and be 
confummate by the death of the wife, and the eftate of te- 
nant by the curtefy fhould awoid the immediate defcent. 
Ibid.. A man fhall not be tenant by the curtefy of a bare 
right, title, ufe, reverfion, &c. expectant upon an eltate 


Jeil. locus ubi curtis vel curtilli negotium agitur. 
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Curfozie, A fort of light fhips or fvitt filers: ‘This 
word is mentioned in Hoveden, R. 1. Applicuerunt ibi Na- 
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of freehold, unlefs the particular eftate is determined dü- 


ring the coverture; nor of a feifinin law: But if a wife 


dies before a rent.becomes due; or in the cafe of an ad- 


vowfon, before the church becomes void; the hufband 
fhall be tenant by the curtefy, though the wife had only 
a feifin in law; for in this cafe no other feifin could be 
attained. F. N. B. 149. 1 Infl. 29, 30, 40. 

There is no tenancy by the curtefy of copyhold lands, 
except there be a /pecial cuftom for it. And where a huf- 
band is entitled to this tenancy, if after the wife is an 
ideot, and her eltate in the land found: when fhe dies; 
he fhall not be tenant by the curtefy, for the King’s title 
by relation prevents it. Plowd. 263. If the wife be feifed 
in fee of lands, and attaint of felony, but have iffue by 
her hufband, and fhe is hanged, &c. ’tis faid the hufband 
fhall be a tenant by the curtefy: But yet the land 
will be forfeited according to Kitch. 159. 21 Ed. 3. 


A woman feifed of land had two daughters, and co- 
venanted to ftand feifed to the ufe of £. her eldeft daughter 
in tail; on condition that fhe fhould pay to her other 
daughter within a certain time 300/, And if Z. made 
default, or died without iffue before fuch payment, then 


the land to go to the fecond daughter; the mother dying, 


E. took a hufband, and had ifue, and died afterwards 
without any iffue living, before the day of payment: It 
was here held, that her hufband fhould be tenant by the 
curtefy. 1 Leon. ca. 233. See Kitch. 159. 

Curtepn, (Curtana) Was the name of King Edward 
the Confeffor’s /word ; which is the firft {word carried be- 
fore the Kings of England at their coronation: And it is 
faid the point of it is broken as an emblem of mercy. 
Mat. Parif. in Hen. 3. 

Curtilage, (Curtilagium, from the Fr. Cour, Court, and 
Sax. Leagh locus) Is a court-yard, back-fide, or piece of 
ground lying near and belonging to a dwelling-houfe. 4 
Ed: ¥: cap. 1. 35 H. 8. ¢. 4: 39 Eliz. c.10. 6 Rep. 
64. Mihi dici videtur curtilagium à curtillum & ago, 
Stelm. 
And though it is faid to be a yard or garden, ogling 
to a houfe; it feems to differ from a garden, for we 
find; cum quodam gardino & curtilagio. 15 Ed. 1. x. 





4. 

Curtiles Terre, Court lands. It is recorded, that 
among our Saxov anceftors, the Thanes or nobles who pof- 
fefled Bockland, or hereditary lands, divided them into 
Inland and Outland: The Inland was that which lay moft 
convenient for the lord’s manfion-houfe ; and therefore the 
lords kept that part in their own hands, for the fupport 
of their families, and for hofpitality: Afterwards the Nor- 
mans called thefe lands Terras Dominicales, the demains, 
or lord’s lands: The Germans term’d them Terras Indo- 
minicatas, lands in the lord’s own ufe: And the Feudi/s, 
Terras Curtiles, lands appropriate to the court or houfe of 
the lord. Spelm. of Feuds; c. 5 

Cuftantia, The fame with Cufagium, which fignifies 
cofts. 

Cuftone adinittendo; and Cuftode amovendo, writs 
for the admitting or removing of guardians. Reg. Orig. 

Culoves Libertatis Anglix Buthozitate Parlia- 
menti, Was the ftyle in which writs and all judicial pro- 
cefs did run during the grand rebellion, from the murder 
of King Charles I. till the ufurper Over was declared 
Protector, Sc. mentioned and declared traiterous, by fta- 
tute 12 Car.,2. c. 3: 

Cuttodiam dare, Was taken for a gift or grant for life. 
Du Cange. 

Cuttom, (Con/uetuds) Is a law not written, eftablifhed 
by long ufage, and the confent of our anceftors. No law 
can oblige a people without their confent: So where-ever 
they confent and ufe a certain rule or method as a law, 
fuch rule, &¢. gives it the power of a law; and if ’tis 
univerfal, then ’tis common law: if particular to this or 
that place, then ’tis cuffom. 3 Salk. 112. And as to the 
rife of cuftoms, when a reafonable a& once done was found 
to be good and beneficial to the people, then they did ufe 
it often, and by frequent repetition of the a&, it became 
a cuftom; which being continued without interruption 
time out of mind, it obtained the force of a law, to bind 
the particular places, perfons, and things concerned 

therein. 


therein. ‘Thus a cuftom had beginning and grew to per- 
feftion: Anda good cuftom muft be grounded on antiquity, 
continuance, certainty, and veafon: Antiquity, for thatit 
hath been time out of memory, or threefcore years, as 
limited by ftatute ; and time out of mind is where no 
man then living hath heard or known any proof to the 
contrary: If two or more witneffes can depofe that they 
heard their fathers fay it was a cuftom all theirtime; and 
that their fathers heard their grandfathers fay it was fo 
alfo in their time ; it is enough for the proof of a cuftom. 
Blount. Davis Rep. 32. Continuance of a cuftom ought 
to be without any interruption time out of memory; for 
if it be difcontinued within time of memory, the cuf- 
tom is gone. Certainty, a cuftom muft be certain, becaufe 
an uncertain thing may not be continued time out of 
mind: And cuftom mutt be rea/onable, for unreafonable 
things are unlawful. ”Tis otherwife faid that, 

Cuftoms have four infeparable incidents: They are to 
have a rea/onable commencement, to be certain, and not ambi- 
guous ; to have wxinterrupted continuance ; and not beagaintt 
the King’s prerogative. And the two pillars of cuitom, 
are common ufage, and that they be time out of mind. Da- 
vies 32. 4 Leon. 384. A cuftom contrary to the public 
good ; or injurious to a multitude, and beneficial only to 
{fome particular perfons, is repugnant to the law of rea- 
fon, and confequently void. 2 Danv. 424, 427. Cuftoms 
ought to be beneficial toall, but may be good where againft 
the intereft of a particular perfon, if for the public good. 
Dyer 60. A cuftom is not unreafonable for being inju- 
rious to private perfons or interefts, fo as it tends to the 
general advantage of the people, 3 Salk. 112. which 
wide. 

A cuftom may be good in fome cafes, where a preferip- 
tion is not: But cuftoms that are good for the fubitance 
and matter of them, may yet be bad for the manner; if they 
are uncertain, or mix’d with any other cuftom that is un- 
reafonable, ce. 2 Bult. 166. 2 Brownl. 198, A cuf- 
tom extends over fome place or will : A prefcription extends 
only to particular perfons. Rep. kae Hardw. per An- 
naly. Sharp V: Lowther, f. 293. A prefcription muft 
always be‘had by way of gue efate. Ibid. Cuftom that 
every one who pafleth over fuch a bridge, within the lord’s 
manor, and which the lord doth repair, fhall pay him one 
penny, is a good cuitom ; but if it be to pay the lord 12 2. 
it will be naught, for it isunreafonable. Galth. Cop. 35. 
1 Bulf. 203. 

A cuttom that a lord fhall have within his manor dibe- 
ram faldam, or free-fold throughout the village; and that 
no other fhall have it but by agreement with him, and if 
any take it, the lord may abate the fame; this hath been 
held a good cutom. 1 Rol. 560. The cuitom of a place, 
for all the nbabitants of the parith, to have common in a 
great wake of the lord’s for all manner of beafts all the 
year; and to have liberty to water them in fuch a pond, 
and when the pond was foul to cleanfe it, was adjudged 
good. Mich. 4 Fac. 1. .2 Brownl: 293. Contra as to 
common, for an inhabitant, as fuch, cannot have it 
Gafeward’s Cafe. 6 Co. 60. A cuftom, that tenants 
ofa manor fhall grind all the corn they {pend in their 
own .houfes, in the lord’s mill, Ge. is good: But 
a cuftom that every inhabitant of a houfe held of the 
lord, fhall grind the corn that he fpends, or fhall fell, 
at-his mill, is void. Moor, ca. 1217. Hob.149. Cuftom 
to have a common bakehoufe in a manor or parifh, for 
all the tenants or inhabitants, is a good cuftom. 2 Bul. 

198. A 

Etta, is, and muft always be alledged to be in many 
perfons, and fo it may be claimed by copyholders, or the 
inhabitants of a place, and when it is claimed, it mutt 
be as within fuch a county, hundred, city, borough, ma- 
nor, parih, hamlet; ce. Co. Litt. 110, 113. 4 Rep. 
31. A good euftom or prefcription hath the force of a 
grant; as where one and his anceftors have had a rent 
time out of mind, and ufed to diftrain, &c. But acuftom 
that begins by extortion of lords of manors, is judged 
wanting a lawful commencement, and therefore void: 
And where cuftom is amongft many, and they are all dead 
but one, the cuftom is gone. Plowd. 322. Dyer 199. 
Cuftoms muft be conftrued according to vulgar apprehen- 
fon: And are to be taken ftri€ily; being in derogation of 
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‘which is made in affirmance of the common law. 
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the common law, 2 Rol. Abr. 270. They are not 
good which are merely in the negative; but if mixed — 
with an affirmative, they may be good. 1 Rol. 565. 

A cuftom which may be intended to have had lawful 
beginning, is a good cuftom; otherwife not: nor will 
continuance of time make Aala in Je good. 1 Lill. 
Abr. 375. Cuftoms againft common right and the rule 
of law, are held good, 8 Rep. 126. The law takes 
notice of cuftoms of Gawelkind, (Jc. which alter de- 
{cents from the common law, in favour of all the fi 

C. 

A cuftom may extend to and give an infant a power = 
doing that, which by the rules of the common law he 
could not do; as an infant at the age of 15, may make 
a feoffment of lands of the nature of gavelkind ; but this, 
like all other cuitoms, is to be conitrued itriétly, and in 
fuch manner as that no prejudice may accrue to ‘the 
infant thereby; and therefore fuch feoffment muft be 
for valuable confideration, mut be made in perfon, 
and not by attorney, cannot be with warranty, muit 
be of lands which defcend to him in gavelkind, and 
not of lands by purchafe; and muft be of lands in pof- 
feflion, not in remainder or reverfion. 1 New Abr. 670; 
671. 

And cuftoms for an eldeft daughter to inherit, ora 
youngeft fon, may be good: For thefe, though contrary 
to a particular rule of law, may have a reafonable begin- 
ning. Nel. Abr. 579. And by cuftom a woman may 
be endowed of a moiety of the hufband’s lands, &@e. Allo — 
by cuftom, infants may bind themfelves apprentices, Ot 
2 Danv. Abr. 438. 

Regularly a man cannot alledge a cuftom againft a fas 
tute, becaufe that is the higheft matter of record in law: 
But a cuftom may be alledged againit a negative ftatute; 

1 Luft. 

115. And atts of parliament do not always take me 

the force of cuftoms. Cuitom pleaded againft cuftomis 
not good. 2 Dany. Abr. 436. A cuftom is to be pof- 
tively alledged, by ufage in fact. Lutav. 1319. General 
cuffoms which are ufed throughout Exgland, and are the 
common law, are to be determined by the judges: But 
particular cuftoms, fach as are ufed in fome certain town, 
borough, citv, éc. fhall be determined by jury. Do 
& Stud. c. 7, 10. 1 Inf. 110. Confuetido pro lege m 
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vatur; Sc. faith Bradon, lib: 3. ¢. 3. And cultom is 
faid to be alteradex : But the judges of the court of B. R: 
or C. B. can over-rule a cuftom though it be one of the 
cuftoms of London, if it be againft natural reafon; Gat 
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Mod. 212. i : 3 
As to the manner of laying a cuftom; and the difference a 
between alledging a thing by way of cuftom, or by way 
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of prefeription. See 6 Co. 60, Hob. 113. Cro. Eliz: 
441. Poph. 201. Style 477.' 1 Lev. 176. 1 Vent. 386, 
3 Lev. 160. Carth. 192. a 


Wuftom of London. The city of London hath divers 
particular cuftoms, different from any other place. By the 
cuftom of London, when a citizen and freeman dies, his 
goods and chattels fhall be divided into three parts; the 
wife to have one part, the executors another, to difcharge y 
legacies, &e: and the children unprovided for the other 
third part. 2 Danv. Abr. 311, 312. If a freeman of — 
London hath no wife, but children, the half of his pers) 
fonal eitate goes to them, and he may difpofe of the other 
moiety ; fo if he have a wife and no children, the half — 
belongs to her; but if he have both wife and Retin 
then one third part belongs to the wife, another third to 
the children, and he may difpofe of the other third ; and 
if he dies inteftate, the remaining third is to be difteibnred. 
according to the ftatute. 2 Neff. Abr. 1139. But fee 
11 Geo. 1. ¢. 18. 

An after-born child fhall come in with the others, for EG 
cuftomary thare of a freeman’s eftate. And where any 
child dies, before one and twenty, his fhare furvives to 
the other children; but in cafe he die after that age, at’ 

which time he might makea willof it, there on his dying — 
inteftate, it fhall go according to the ftatute of diftribu- 
tions. Preced. Can>. 499, 537. A devife or fettlement 
of lands, does not bar a child of his part of the perfonal 
eftate by the cuftom: but where a wife is to have a cer- me 
tain fum out of the hufband’s eftate, it fhall be in- 

tended — 
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tended in fatisfaction of her fhare. 2 Vern. 753. 1 Chan. 
Caj: 160. 
_ A freeman of London dies without iffue, his widow is to 
have her widow’s chamber, and a moiety of the reft of 
the eftate; and in an extraordinary cafe, fhe was allowed 
the benefit of the other moiety for life by virtue of her 
hufband’s will. 1 Vern. 132. 2 Vern. Rep. 110. By 
the ftatute 11 Geo. 1. c. 18. Freemen, by will, may now 
give and difpofe of their perfonal eftates, to whom they 
think fit; yet if they die inteftate, fuch eftates fhall be 
fubjeđt to, and be diftributed agreeable to the cuftom of 
the city. Where a freeman dies, and leaves orphan 
children under age, unmarried, the court of orphans hath 
the cuftody of their bodies and goods, by the cuftom of 
London: Itis alfo the fame, though he dies, or the chil- 
drenwere born out of London. 1 Mod. 80. 

By the city cuftom, adtion on the cafe lies for calling a 
married woman a whore ; for in London fuch woman may 
be carted : And this reaches to all the inhabitants within 
London. 2 Danv. 310. 1 Lill. 378. A woman that 
ufeth a trade in London, without her hufband, is charge- 
ble without him as a feme fole merchant: She fhall plead 
as fole, and if condemned, be put in prifon till fhe pay 
the debt; alfo the bail for her are liable, if fhe abfent 
herfelf; and the hufband fhall not be charged. Priwil. 
Londini. And if action of trefpafs be brought againft a 
man and his wife, and the wife only arreited, &c. by the 
cuftom of London, the plaintiff may proceed againtt the wife. 
Sed qu. Tt is the cuttom of the city of London, that where a 


perfon is educated in one trade, he may fet up another.’ 


1 Saund. 312. Ifa debtor be fugitive, he may be arreft- 
ed by the cuftom of London, before the day, to find better 
fecurity. Hob. $6. Where two perfons are bound as fure- 
ties for another, and recovery is had againft one of them, 
he may have contribution againit the other, by the city 
laws. 2 Dany. Abr. 310. Debts on fimple contra& will 
maintain an action in London, as well as debts on fpecial- 
ty: And it is the cuftom of the city that action of debt 
fhall be maintained upon fuch a contract againft executors 
or adminiftrators, who fhall be chargeable therewith, as 
if it were upon a bond or obligation, 8 Co. Rep. 126. 
5 Rep. 82. 

There is a foriegn attachment, by the cuftom of 
London, of money, ec. in the hands of a third perfon, 
where one man owes another any debt, ĉc. See Attach- 
ment. 

By a cuftom of London, every tenant at will of any 
houle above 405. per ann. in the city, ought to give, or 
to have, half a year’s warning, on leaving it: And a 
landlord recovered half a year’s rent, where the tenant 
had left the houfe, &c. without fuch warning. Comber. 

384. Ifany cuftom of London be pleaded and denied, it 
fhal] be tried by writ to the Lord Mayor and Aldermen, 

_ to certify whether there be fuch a cuftom ; who fhall make 
Certificate by the mouth of their recorder. Cro. Car. 516. 
The courts at Wefminffer of courfe take notice of the 
cuftoms of London; but not of any other place, without 
being alledged. 1 Roll. Rep. 106. 

. Cukom of Merchants, Merchants giving charatters 
of ftrangers to thofe who fell them goods, are liable to 
the debts of fuch ftrangers for the goods fold; by the cuftom 
of merchants. Lex Mercat. c. 10. f.69. Sed qu. If two 
perfons be found in arrear, upon an account grounded on 
the cuftom of merchants, any one of them may be charged 
to pay the whole fum, that both were found in arrear. 1 

Lill, Abr. 376. And if two joint merchants occupy their 
ftock and merchandife in common, one of them naming 
himfelf a merchant, fhall have an account againft the 
other, and charge him as receiver. Co. Litt. 172. By 
the cuftom of merchants, where a merchant orders his 
faétor to buy goods of a particular perfon, there the mer- 
chant is debtor, and not the factor: but ’tis otherwife 
where the merchant orders his factor to buy goods gene- 
rally, without faying of whom ; here the factor is debtor, 
though the goods come to the ufe of the merchant. 1 
Lill. 376. The cuftom of merchants as to bills of ex- 
change, that the indorfee fhall charge the firft drawer be- 
fore the indorfor, &c. See Bill of Exchange. 

Cuftoms (Cufuma) Are ufed for the tribute or toll 
that merchants pay to the King, for carrying out and 
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bringing in merchandife. Stat. 14 Ed. 3. e. 21. They 
are duties payable to the crown for goods exported and 
imported, and are due to the King of common right; frf 
becaufe the fubject hath leave to depart the kingdom, and 
to export the commodities thereof; /econdly, for the in- 
tereft which the King hath in the fea, and as he is guar- 
dian of, and maintains all the ports, wherein the com- 
modities are exported or imported; and /a/ly, for that the 
King protects merchants from enemies and pirates. Dyer 


3. — 

The word cuftom comprehends Magna & Antiqua 
Cuftuma, which is payable out of our own native commo- 
dities, as for wool, woodfels, and leather; and parva 
cuftuma, which are cuftoms payable by merchants, iftran~ 
gers, and denifens ; and thefe began in the reign of Edw. 
I. when the parliament granted him 3 æ. in the pound 
for all merchandifes exported and imported. did. 165. 
But that which is granted by parliament, is properly called 
a Jubfidy; and fometimes granted to the King for life ; 
and there are feveral forts of thefe fubfidies, as tonnage, 
a duty granted out of every ton of wine imported, which 
was firit granted by parliament to King Edward IH. And 
poundage, a fubfidy granted for all goods exported and 
imported, except wines, ĉc, and is ufually the twentieth 
part of the value of the goods, or 12d. in the pound; 
and this was firft given to Hen. 6. for life. 1 Nel. Abr. 
583, 584. 

In the reign of Edward III. the great charter for free 
traffick was confitm’d: And anno 6 Ed. III. it was enact- 
ed, that no newcuftoms could be levied, nor ancient in- 
creafed, but by authority of parliament, 2 Jf. 60. But 
though the King cannot lay any impofition on merchan- 
dife without confent of parliament ; yet by his preroga- 
tive'he may reftrain merchants from trading without his 
royal licence. In the 14th year of Ed. 3. it was enacted 
in parliament, that a mark fhould be paid as cuftom for 
a fack of wool. Anno 4 H. 8. Colie&tors were appoint- 
ed of the fubfidy of cloth of gold, filver, velvet, &cz 
And 1 Eliz. Duties were granted on fweets, wines, Se. 
And ann, 12 Car. 2. c. 4. The fubfidies of tonnage and 
poundage, (Sc. were granted to King Charles during his 
life; as they have been fince to his royal fucceflors, down 
to his Majefty King George II. And many and various 
are the duties of cuftoms granted on foreign goods and’ 
merchandife, in the reigns of King James Il. K. William, 
Q. Anne, and his late and prefent Majefty. 

The tonnage duty granted to King Charles Il. was for 
every ton of French wine, brought into the port of London, 
by merchants natural fubjects, 4/7. ios. by alien ftrangers, 
61. for Malm/feys, Tents, Alicants, Sacks, Canaries, Ma- 
lagas, Madera/s, and all other {weet wines, by native 
fubjeéts, 2/. şs. the ton; by ftrangers and aliens 3 /. 
The poundage duty was 12 d. in the pound value 
for all merchanaife goods, according to the book of rates, 
except woollen cloths made in Exgland, and for all woollen 
broad cloths, to be paid after the rate of each 64 pounds in 
weight, by fubjects 3 s. 4 d. and ftrangers 65. 8 d. Stat. 
12 Car, 2. ¢. 4. 

If goods and merchandife are brought by a merchant to 
a portorhaven, and there part thereof fold but never put 
on land, they muft pay the cuftoms; and difcharging 
them out of the fhip into another upon the fale, amounts 
in law toa putting them‘upon the land, fo that if the cuf- 
tom duties are not paid, the goods will be forfeited. Hil. 
24 Eliz. 12 Co. Rep. 18. 

By the ftatute 21 Geo. 2. c. 2. over and above all fub- 
fidies of tonnage and poundage, and other duties whatfo- 
ever already payable on any goods or merchandifes’ im- 
ported, a further fubfidy of poundage of 12 d. inthe pound 
is given to his Majefty, his heirs and fucceflors, payable 
by the importer according to the rate of the fame goods, 
as valued in the bosk of rates. Unrated Eaft India goods 
are to pay 5 /. per cent. of the grofs price, for they fhall 
be fold at the candle. 

By the Stat. 19 Geo. 2. c. 34. If any perfons, to the 
number of three or more, armed with offenfive weapons, 
fhall be affembled in order to be aiding in the illegal exe 
portation of goods prohibited to be exported, or the run- 
ning uncuftomed goods, or the illegal relanding any 
goods, orrefcuing the fame, after feizure, from any offi- 

AOF it cer, 


Ore 


tions before them, may adminifter an oath to any perfon * 
fkilled in the nature and quality of the goods, to view the 
fame, and make a return of the fpecies and value; and 
after they fhall be condemned and fold. Stat. 12 Gea, 
I» cap. 26. es: 

By a late aét, where three perfons are affembled and 
armed with fire-arms, &c. to be affifting in the running of 
goods, they fhall be guilty of felony and tranfported, and 
5o/,to be paid for apprehending fuch offenders; alfo 
the like reward to any of them for difcovering others. All 
perfons two or more in company, found pafling within 
five miles from the fea-coafts, with any horfes, cart, &c. 
wherein are put aboye fix pounds of tea, or five gallons - 
of brandy, or other foreign goods of 30/. value, landed 
without entry, and not having permits, and who fhall 
carry offenfive weapons, &c. or affault any of the officers 
of the cuftoms, fhall be adjudged runners of goods, and 
be tranfported as felons, and all the goods to be feized 
and forfeited: And fufpected perfons lurking near the 
coafts, not giving a good account of themfelves, may be - 
fent by a juitice to the houfe of correction for a month; 
and informers to have 205. for every offender fo taken, — 
If any perfon offers any tea, brandy, êc. to fale, with- 
out a permit, the perfons to whom offered may feize and 
carry it to the next warehoufe belonging to the cuftoms 
or excife; and the feizers fhall have ‘a third part, Sa 8 
And watermen, carmen, porters, Gc. in whole cuftody 
run goods are found, fhall forfeit treble value, orbe com- 
mitted for three months, Ships and veffels from foreign 
parts, having on board tea, or brandy, rum, &. in 
caiks under fixty gallons, (except for the ufe of feamen) 
found at anchor, or hovering near any port, or within 
two leagues of the fhore, and not proceeding in their K 
voyages, unlefs in cafes of unavoidable neceffity, all fuch 
tea, Gc, fhall be forfeited. Perfons offering any bribe 
to officers of the cuftoms, to connive at the running of 
goods, te forfeit 50/. and obftruéting fuch officers in en- 
tering or fearching fhips, incurs a forfeiture of rool. — 
And if an officer be wounded or beaten on board any fhip, _ 
the offenders to be tranfported, &c. Stat. 9 Geo. 2e ce 
35. There is a draw-back allowed merchants for fome _ 
goods and merchandize; and they have allowances ei : y 

, 


ter, or from the place where they fhall be lodged, or in 
the refcuing any perfon apprehended for any offence made 
felony by any att relating to the cuftoms or excife, or pre- 
venting the apprehending any perfon guilty of any fuch 
offence; or in cafe any perfons to the number of three or 
more, fo armed, fhall be fo aflifting, or if any perfon 
fhall have his face blacked, or wear any mafk, or other 
difguife, when pafing with fuch goods, or fhall forcibly 
hinder, obftruct, affault, oppofe, or refift any officer of 
his Majefty’s revenue, in feizing fuch goods, or fhall 
maim or dangeroufly wound* any {fuch officer in his at- 
tempting to goon board any veffel, or fhoot at or dan- 
geroufly wound any fuch perfon when on board and in the 
execution of his office, every fuch perfon fhall be guilty 
of felony, and fuffer death, On information on oath of 
any perfon’s being guilty of any of the above offences, 
the juftice may certify the information to one of the Se- 
cretaries of State, who is to lay it before his Majefty ; 
whereupon his Majefty may make an order, requiring the 
offender to furrender himfelf in forty days after publica- 
tion thereof in the Gazette ; and in default thereof, the 
order being publifhed twice in the Gazette, and proclaim- 
ed in two markets near where the offence was committed, 
and a copy thereof affixed up in fome publick place there, 
the offender fhall be attainted of felony and fuffer death, 
Any perfon harbouring or aiding any fuch offender after 
the time for his furrender expired, knowing him to have 
been fo required to furrender, being profecuted within a 
year, fhall be tranfported for feven years. Offences made 
felony by this aét, may be fued in any county. 

If any officer, &c. in the feizing, ec. fuch goods, or 
in the endeavouring to apprehend any fuch offender, fhall 
be beat, wounded, maimed or killed, or the goods be 
refcued, the inhabitants of the rape, lath or hundred, un- 
lefs the offender be conviéted within fix months, fhall for- 
feit 100/. to the executors of any officer killed; and pay 
damages to any officer beat, &c. not exceeding 40/. and 
for any goods refcued, not exceeding z00/, A reward 
of 500 /. for apprehending any offender ; a perfon wound- 
ed in apprehending an offender to have 50 /. extraordinary, 
and the executors of a perfon killed to have 100/. Ships 
and vefiels outward-bound, are not to take in any goods, 
till the veffel, &¢. is entered with the collector of the cuf- 
toms; and before departure, the contents of the lading 
is to be brought in under the hands of the laders, &e. 
Alfo when fhips arrive from beyond fea, the mafters are 
to make a true entry upon oath, of the lading, goods, 
fhip, @c. under the penalty of 1007, And if any con- 
cealed goods are found after clearing, for which the du- 
ties have not been paid, the mafter of the veffel fhall be 
fubject to the like penalty. Stat. 13 & 14 Car. 2. c. 11. 
Officers of the cuftoms may fearch thips. 13 & 14 Car. 
2. c 11. fec, 4. Having writ of affiftance, may fearch 
houfes, Jec. 4. The penalty of abufing officers, fec. 6. 
Keepers of wharfs, keys, &c. landing or fhipping goods, 
without the prefence of fome officer of the cuftoms, fhall 
forfeit 100/. And refifting officers of the cuftoms, in 
the execution of their office, is liable to a fine not exceed- 
ing 100/. Stat. Ibid. But by 6 Geo. 1. c. 21. _ Where 
officers of the cuftoms are hindered in the execution of 
their duty, by perfons armed to the number of eight, the 
offenders are to be tranfported for feven years. If any 
goods are put into any veflel to be carried beyond fea; or 
be brought from beyond fea, and unfhipped to be land- 
ed, the duties not being paid, nor agreed for at the cuf- 
tom houfe ; the fame fhall be forfeited, one moiety to 
the King, the other to the feizer, Fc. And by late fta- 
tutes, foreign goods taken in at fea, by any coafting vef- 
fel, c. fhall be forfeited, and treble value. ‘To prevent 
clandeftine running of goods, foreign brandy, &c. im- 
ported in veffels under forty tons, the veffel and brandy 
to be forfeited: If any perfon conceal run goods, he fhall 
forfeit them, and treble value ; and the like penalty is in- 
fli&ed for offering fuch goods to fale. 8 Geo. 1. c. 18. 
ES 11°Geo. 1. c. 7. The commiffioners of the cuftoms, 
Fe. hall caufe all goods feized for unlawful importation, 
or non-payment of duties, to be publickly fold ; and da- 
maged wines for diftillation, &c. Andone or more juf- 
* tices of peace, of the county where any feizure fhall be 
made by officers of run goods, &c. mentioned in informa- 





























































much per cent. out of the cuftoms, where goods are 
fective, or receive damage, &c. Se 
By fatute, no cuftomer or comptroller of the cuftoms, — 
fhall have any thips of his own, or meddle with the freight F 
of hips. 14 R. 2. c. 10. And no fearcher, furveyor, 
&c. or their clerks, deputies, or fervants, may have any 
fuch fhips of their own; nor fhall ufe merchandife, k a y 
wharf, inn or tavern, or be factor, attorney, &c. to 2 
merchant, under the penalty of 40/. Stat. 20 H. 6. 
5. Cuftomers, collectors, or comptrollers, fhall not con- 
ceal cuftoms duly entered and paid, on pain to forfeitthe — 
treble value of merchandife fo cuftomed, and to make 
fine and ranfom tothe King. 3H.6. c. 3. Ifanyper ` 
fons employed about the cuftoms and fubfidiestakea 
bribe, or connive at any falfe entry, they fhall forfeit 
100/. and be incapable of any employment under the 
King. Stat. 13 @ 14 Car.2.c.11. Alfo if any officer 
of the revenue, fhall make any collufive feizure of fo- 
reign goods, to the intent the fame may efcape payment 
of the duties, he is to forfeit 500 /. and be incapable of 
ferving his Majefty ; and the importer and owner {hall 
forfeit treble the value of the goods fo collufively feized, 
Ec. 5 Geo. 1. c. 11. Officers of the cuftoms, &c. are not to 
trade in brandy, coffee, &c. or any excifeable liquor, o 
pain of 50/. and forfeiture of offices. 12 Geo. I. c. 2 
For farther particulars concerning cuftoms, fee Tablet 
ftatutes at large, 4to Edit. and fee Information. 
Cuftoms and Services, Belonging to the tenure 
lands, are fuch as tenants owe unto their lord; which 
being with-held from the lord, he may have a wi of ag 
cuftoms and Services. See Confuetudinibus EF Servitiis, — 
Cuftos Weevium, Is the principal clerk belongin 
the court of Common Pleas, whofe office is to receive an 
keep’ all the writs returnable in that court, and putthem 
upon files, every return by itfelf; and to receive of the | 
prothonotaries all the records of Nif prius, called the 
Poftea’s; for they are firit brought in by the clerk of affife 
of every circuit to the prothonotary, who enters the ifue 
1 in 
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inthe caufes, to enter the judgment: And four days after 
the return thereof, the prothonotary enters the verdict and 
judgment thereupon, into the rolls of the court; where- 
upon he afterwards delivers them over to the cuftos bre- 
wvium, who binds them into a bundle. He makes entry 
likewife of all writs of covenant, and the concord upon 
every fine ; and maketh forth exemplifications, and co- 
pies of all writs and records in his office, and of all fines 
levied. The fnes after they are engroffed, are divided 


_ between the cu/fos brevium and the chirographer ; the chi- 


rographer always keeps the writ of covenantand the note, 
and the cuftos brevium the concord and foot of the fine; 


- upon which foot of the fine, the chirographer caufeth the 


‘ 


proclamations to be indorfed, when they are proclaimed, 
This officer is made by the King’s letters patent: And 
in the court of King’s Bench, there is alfo a cuftos bre- 
wium EF rotulorum, who fileth fuch writs as are in that 
court filed, and all warrants of attorney, &c. and whofe 
bufinefs it is to make out the records of NA prius, Se. 

gutos Placitoxum Cozonz, An officer which feems 
to be the fame with him we now call cu/fos rotulorum. 
Brack, libs Z. C. 5. 

Cuftos BRotutozuim, Is he who hath the cuftody of the 
rolls or records of the feffions of the peace, and alio of the 
commiffion of the peace itfelf. He is always a juftice of 
the peace of the guorum in the county where appointed, and 
ufually fome perfon of quality: But heis rather termed an 
officer’ or minifler, than a judge. Lamb. Eiren. lib. 4. 
cap. 3. p.373. ‘The cuftos rotulorum in every county, is 
appointed by a writing figned by the King’s hand, which 
fhall be a warrant to the Lord Chancellor to put him in 
commiffion: And he may execute his office by deputy; 
and hath power to appoint the clerk of the peace, &e. 
Stat. 37 H.8. cap. 1. By flat. 1 W.& M. c.21. The 
cuftos rotulorum is to nominate and appoint the clerk of the 
peace; but notto fell the place, on pain of forfeiting the 
office of cuftos rotulorum, and other penalties, &c. The 


` cuftos rotulorum, two juttices of peace, and the clerk of 


the peace, are to inroll deeds of bargain and fale of lands 
of papiits, Gc. by 3 Geo. 1. cap, 18. 
Cufos of the Hpiritualties, (Cufos Spiritualitatis) 
Is he that exercifeth the f{piritual or ecclefiaftical jurifdic- 
tion of a diocefe, during the vacancy of any fee; who 
with us in £xgland is the archbifhop by prefcription: 
But (according to Gavyz) fome deans and chapters chal- 
lenge this right by ancient charters from the Kings of this 
land. - Cowel, 
Tutos of the Temporaltics, (Cu/fos Temporalium) The 
perfon to whofe cuftody a vacant fee or abbey was com- 
uitted by the King, as fupreme Lord; who as a fteward 


of the goods and profits, was to give an account to the 


Efcheator, and he into the Exchequer: His truft continued 
till the vacancy was fupplied, and the fucceffor obtained 
the King’s writ De Reftitutione Temporalium, which was 
ufually after confecration. 

 Cut-purfe. If any perfon clam & fecrete, and without 
the knowledge of another, cut his purfe or pick his 
pocket, and fteal from thence to the value of 12d. it is 
felony excluded clergy. 8 Eliz. c. 14. See Black. Com. 
4V. 241. 3 Inff.68. See Felony. 

Cutts, Flat-bottomed boats, built low and commo- 
dioufly, ufed in the channel for tranfporting of horfes. 
Stow. Annal. p. 412. 

_ Cutter of the Caltics, Is an officer of the Exchequer, 
to whom it belongs to provide wood for the ta//ies, and to 
cut the fum paid upon them, &c. 

Cube, Is a French word, inEnglith seeve, from whence 
comes keever, a tub or vat for brewing. Cowel. 

Cyclas, A long garment clofe upwards, and open or 
large below. Matt. Parif. Anno 1236. {peaking of the ci- 
tizens of London, tells us, they were /ericis veffimentis or- 


mati, Cycladibus.auri textis circundati. 


Cynebote. This word fignifies the fame with Cenegild. 
Blount. - 

Cyricbrpce, (Sax.) Irruptio in Ecclefiam, Leg. Eccl. 
Canuti Regis. 
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D. 
J, (Fr.) A word affirmative for yes. Law Pri 
Did. 


Dag, A gun; wz Dagg, a {mall gun, or hand-gun. 
See Haque. 

Dagenhbam=-WBreach, A duty is granted on coals im- 
ported in London to repair the walls; and bayks thereof ; 
to be collected and difpofed. by triftees, ce. Stat: 12 
Ann. St. 2. e117. See 7 Geo. 1. c. 20+ fec: 32. 

Magus or Mais, The chief or upper table in a mo- 
naftery ; from a cloth called dais, with which the tables of 
Kings were covered, 

DMabir. The flat. 51 H. 3. St. 1. De compofitione 
ponderum F menfurarum a{certains a laft of hides to con- 
fift of twenty dickers, and every dicker of ten hides. Seé 
Dicker. ) 

Daimatica, A garment with large open fleeves; at firft 
worn only by bifhops, tho’ fince made a diftinction of 
degrees; fo called, becaufe it came originally from Dal- 
matia. 

Dalus, Mailus, Daila, A certain meafure of land: 

Et totam Dailam marifti tam de rofa quam de pratos 
&e. Mon. Ang. tom. 2. p. 211. In dome places it is 
taken for a ditch or vale, whence comes dale. The dali 
prati have been efteemed fuch narrow flips of pafture, as are 
left between the ploughed furrows in arable land; which in 
fome parts of England are called doles: The prefent Welch 
ufe this word for low meadow by the river fide. And this 
feems to be the original name and nature of Deal in Kent, 
where Cz/ar landed, and fought the Britains: Cæfar ad 
Dole bellum pugnavit. Nennius: i 

Damage, (Damnum) Signifies generally any hurt or 
hindrance that a man receives in his eftate: But particu- 
larly, a part of what the jurors are to enquire of and bring 
in, when an ation pafleth for the plaintiff: For after 
verdict given of the principal caufe, the jury are afked 
touching coffs and damages, which comprehend a recom- 
pence for what the plaintiff hath fuffered, by means of the 
wrong done him by the defendant. Co. Litt. 257. This 
word damage is taken in law, in two feveral fignifications; 
the one properly and generally, the other relatively: Pro- 
perly, as it is in cafes wherein damages are founded upon 
the ftatute of 2 H. 4. c. 1. and 8H. 6. c. g. where coffs are 
included within the word damages, and taken as damages 2 
But when the plaintiff declares for the wrong done to himy 
to the damage of fuch a fum, this is to be taken relatively 
for the wrong which paffed before the writ brought, and 
is affeffed by reafon of the foregoing trefpafs, and cannot 
extend to cofs of fuit, which are future; and‘ of another 
nature. 10 Rep. 116, 117. Greater cofts may be given 
in fome cafes, than the damages laid in the plaintiff’s de- 
claration; for the plaintiff’s declaration is only for the 
damage done him by the defendant: But the coits are given 
in re{peét of the plaintiff’s fuit to recover his damages, 
which may be fometimes greater than the damage. 1 Lill. 
Abr. 384. 

Herein is to be confideréd, 





I. In what adions damages may be recovered; and againft ` 
whom. 

Il. How damages are to be affiffed, increafed, and miti- 
gated. 


I. In what aGions damages may be recovered, and againft 

whom. 

In perfonal and mixed actions, damages were recovered 
at common law: But in real actions, no damages were re- 
coverable; becaufe none were demanded by the count or 
writ: Whereas in actions perfonal, the plaintiff counts ad 
dampnum for the injury; and if he recovers no damages, 
he hath no cofts, 10 Rep. 111,117. Ina perfonal action, 
the plaintiff thall recover damages only for the tort done 
before the aétion brought; and therein he counts for his 
damages: In a real aétion, he recovers his damages pend- 
ingjthe writ; and therefore never counts for his damages? 
10 Rep. 117. By the flat. of Glouc, 6 Ed, 1. cap. 1. Da- 


mages 
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mages are given in real actions, aflifes of novel difeifin, 
mort d anceftor, Fc. and fhall be recovered againit the 
alienee of a diffeifor, as well as againft the diffeifor him- 
felf; and the demandant fhall have of the tenant likewife 
cofts of fuit; but not expences for trouble and lofs of time. 
2 Inf. 288. If the difleifor make a feoffment in fee, and 
the diffeifee dieth, the heir of the diffeifee fhall not recover 
damages againft the alienee, becaufe that branch of the 
Stat. 6 Ed. 1. c. 1. only provides for the diffeifee’s reme- 
dy againft the alienee, and not for his heirs; though if a 
a perfon be diffeifed, and the diffeifee dies, his heirs fhall 
recover damages againft the difleifor, from the death of 
his anceftor. 2 Jn/?.286. And it isarule upon this fta- 
tute, that in none of the writs or actions therein men- 
tioned, the demandant fhall recover damages but from the 
death of his next immediate anceftor. Jéid. 288. For 
the infufficiency of the diffeifor, the tenant fhall anfwer 
the damages by this at: And if the diffeifor be able to 
yield part and not the whole damages, both the diffeifor 
and tenant fhall be charged ; and judgment is given a- 
gainft the diffeifor and againft the tenant generally. 2 
Inf. 284. 2 Danv. Abr. 448. 

No damages could be recovered at the common law, but 
againit the wrong doer, and by him to whom the wrong 
was done. 2 Inf?. 284:° Damages fhall be recovered in 
writ of admeafurement of dower; but not in a writ of 
admeafurement of paure. 2 Danv. 457. In writ of 
partition, by one coparcener againft another, it is faid no 
damages fhall be had: Ina formedon, no damages fhall be 
recovered; fo in a nuper obiit, writ of account, writ of 
execution, (ce. Ibid. 455, 456. Damages and cofts are 
due in a writ of annuity ; and if the jury find for the 
plaintiff, and do not affefs damages, it will be error; 
though he may after verdi& releafe the damages, and take 
judgment for the annuity. 11 Rep..56. Dyer 320, 369. 

In battery, imprifonment, and taking of goods, againft 
three perfons ; one commits the battery, another the im- 
prifonment, the third takes the goods, all at one time, 
all are guilty of the whole, and to be charged in damages. 
3 Lev. 324. See Io Rep. 66, 69. 


Il. How denne are to be affifed, increafed, and 
mitigated. 


In real actions, damages are affeffed by writ of enquiry : 
When the jury find the ifue for the’plaintiff, they are to 
affefs the damages. And in actions upon the cafe, Ge. 
where damages are uncertain, it is left to the jury to in- 
quire of them: In debt, which appears certain to the 
court what it is, the damages affeffed by the jury are fmall; 
and the mafter in B. R. taxeth the cofts ; which is added 
thereto, and called damages. 1 Lill. 390. When judg- 
ment is given by default, in aétion of debt, the court is 
to aflefs the damages, and not the jury: So if judgment 
by zil dicit, in action of debt. And if on demurrer for 
taking goods, &c. it is adjudged for the plaintiff, though 
damages are found by writ of enquiry, the court may in- 
creafe or mitigate the damages, becaufe the court might 
have awarded them without fuch writ. 2 Danv. 452. 
In writ of trefpafs de claufo fracto, and when there is a writ 
to inquire of damages in trefpafs; in action on the cafe for 
flander, where the jury tax damages, or in an affife, the 
judges cannot increafe or abridge the damages : It is other- 
wife on a writ of enquiry in debt, detinue, covenant, 
mayhem and battery; the court may increafe or diminifh 
the damages. Fitz. Damage 28. Dyer 105. Fenk. Cent. 
68. In batteries and wounding, the court may increafe 
damages given by the jury, on view of the wound, or 
upon affidavits made thereof, &c. But itis faid the courts 
at Weftminfter, only, can increafe damages in action of af- 
fault and wounding on view, ĉc. and not juftices of 
Nifi prius; though they may indorfe the evidence on the 
poftea, and on fuch evidence the damages may be increafed 
in the courts above. 3 Salk. 115. If damages are too 
{mall, the court hath power to increafe them: Or if the 
jury affefs no damages, where verdict is found for the 
plaintiff in action of debt on bond, €c. the court may 
tax the damages; though it is otherwifei in action on the 
cafe, Se, 2 Inf. 200. 2 Danv. 449. 

It hath been holden that the judges may increafe, but 


not decreafe damages ; and this is, becaufe the party may 
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have an attaint. 2 Danv. 452. But where exceffive da- 
mages have been given, or there hath been any mifde- 
meanor in executing a writ of enquiry; the court hath 
fometimes relieved the defendant by a new writ of en- 
quiry. 2 Danv. 464. And where damages are exceflive, 
on motion the defendant may have a new trial. Style 465. 
1 Nelf. Abr. 587. In trefpafs againft two, one comes and 
pleads Not guilty, and it is found againit him; and af- 
terwards another comes and pleads the like, and is found 
Guilty by another inqueft; in this cafe, the firit jury thall 
affefs all the damages tor the trefpafs. New Bat. Br. 236. 
Trefpafs againft divers defendants, they plead Not guilty 
feverally, and the jury finds them all Guilty: The jury 
mutt affefs the damages jointly, for itis but one intire tref- 

pafs, and made joint by the declaration: But if in trefpafs 
edin two, the jury finds one Guilty of the tre/pafs at 
one time, and the other guilty thereof at another time, 
there feveral damages may be affefled. If the plaintiff” 
himfelf confeffes that they committed the trefpafs feveral- 
ly, then the writ fhall abate. 11 Rep. 5. 

Damages may be feveral, where one action of trefpafs is 
brought for two feveral trefpaffes: And in action on the 
cafe, damages are divifible, and may be apportioned ac- 
cording to ‘the wrong. 1 Saund. 268. Alfo in an ation 
on the cafe upon two promifes, intire damages may be 
given ; though it be infifted that damages fhould be feve- 
ral upon each promife. 1 Roll. Rep. 423. But if action 
is brought for two feveral caufes of action, one of which 
is not actionable, if intire damages are given, the verdi& ` 
is void: Contra if the damages are fevered. And where 
damages are intirely affeffed, and they ought not to be 
given for fome part; no judgment can be given on the 
verdict. 10 Rep. 130. Where damages are awarded for 
delay of execution, and being kept out of the money, 
they are ufually affefled by allowing, the party what law-_ 
ful intereft he might have. 1 Salk. 208. Where the 
plaintiff fhall have no more cofts than damages, unlefs the — 
jury finds more than 40 s. in aétions of trefpafs, on the 
cafe, Ec. See Stat. 43 Blz. c6. 20 farses 16, 
22 23 Car. 2. c. 9. fece 136. 11012 W. 3. agi 
but in «wilful tre/pa/s certified by the judge, plaintiff fal 7 
have colts. Per8W.3.¢.11./-4. Inaction upon the cafe F 
the jury may find lefs damages than the plaintiff lays ee 
his declaration ; though they cannot find more than is laid 
therein; if they do, it is error; but cofts may be in- 
creafed beyond’ the fum mentioned in the declaration : i 
damages: Alfo the plaintif may releafe part of the 
mages, upon entering up his judgment. 10 Rep. ts. 2 
In aétions upon any bond, Ge. for non-performance of 
covenants, the jury hall affefs damages for thofe the 
plaintiff proves broken ; and the plaintiff may aflign 
many breaches as he thinks fit. 8&9 W. 3. e 1 
Damages are not to be given for that which is not contain- _ M $ 
ed in the plaintiff’s declaration; and only for what is- 
materially alledged. 1 Lill. 381. When damages ddabió 
or treble are given in an action newly created by ftatute; — 
if no damages were formerly recoverable, there the de- | 
mandant or plaintiff fhall recover thofe damages only, and | ae 
fhall not have cofts, being a new creation in recompenee ` 
where there was none before: As upon ftat. 1 & 2 P.B 
M. c. 12. for driving of diftreffes out of the hundred, Ge 
whereby damages are given, the plaintiff fhall recover no oF 
colts, only his damages, becaufe this ation is newly given, 
But in an action upon the ftat. 8 H. 6. c. g.-of forcible 
entry, which giveth treble damages, the plaintiff fhall ree 
cover his damages and his cofts to the treble, by reafon 
he was entitled to fingle damages before by the common — 
law; and the ftatute, as part of the damages, increafes the i E 
cofts to treble ; and when `a ftatute increafes damages, cofts i 
fhall likewife be increafed. 2 Infl. 289. - 10 Rep. 116, — 
In fome cafes double, treble damages, tc. are allowed: — 
For not fetting forth tithes; diftreffes wrongfully taken; 
refcous, &c. Treble damages are incurred by flatute, ` i} 
Though if it be not found by the jury, that the plaintiff s 
hath fuftained fome damage in cafes where treble dante 
Ge. are inflicted. by law, no damages can be awarded, 
Danv. Abr. 449. F. 

The damages laid in the declaration are to be. coniidanaae 4 
as the caufe of action, 7. e. the caufe of aétion ought to wa 
be taken from the fum laid in the count. Hortom and — 
Kilncre, Rep. Temp. Hardww. per Annal, 5a Qe , 
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How damages, given to a perfon fued for an act done in 
the execution of his office, are to be affeffed and recovered, 
fee Valentine and Fawcer, id. 138, 139. 

Plaintiff may take judgment de melioribus damnis, where 
feveral damages are given, or enter a remittitur. Sabin v, 
Long, Wilj. Rep. par. 1. fo. 30. 

‘Vhe court in their difcretion may increafe the damages 
in mayhem. Id. > Brownv. Seymour, par. 1. fo. 5. In debt 
for a penalty in articles of agreement, the jury ought to 
aflefs damages on the breach afligned, according to the 
Stat.8 S 9 W.3. c. 10. and fhall not find the debt; if 
they do, a venire facias de novo thall ifue. Jd. Drage, 
Efi; v. Brand, par. 2. fo. 377- , 

in what cales double, treble, and quadruple damages 
are given, fee Table to Statutes at Large, quarto edition, 

_ title Damages. 
Damage-cleer, (damna clericorum) Was a fee affeffed 
_ of the tenth part in the Common Pleas, and the twentieth 
_ part in the King’s Bench and Exchequer, out of all damages 
- exceeding five marks, recovered in thofe courts, in actions 
upon the cafe, covenant, trefpafs, battery, Gc. wherein 
the damages were uncertain; which the plaintiff was 
obliged to pay to the prothonotary, or the chief oficer of 
the court wherein recovered, before he could have execution 
for the damages : this was originally a gratuity given to 
the prothonotaries and their clerks, for drawing {pecial writs 
and pleadings ; but it is taken away by itatute, and if any 
_ officer in the King’s courts, take any money in the name 
of damege-cleer, or any thing in lieu thereof, he fhall for- 
feit treble the value. Stat. 17 Car. 2. c. 6. 

Damage-teatant, or fai/ant, Is when a ftranger’s beafts 
are found in another perfon’s ground without his leave or 
licence, and there doing damage, by feeding, or otherwife, 
to the grafs, corn, woods, i- c. In which cafe, the tenant 
whom they damage may diftrain and impound them, as 
well by night as in the day, left the beats efcape before 

taken; which may not be done for rent, fervices, Wc. only 


in the day-time. Svat. 51 H. 3. frat. 4. 1 Inf. 142. If 
a man take my cattle, and put them into the land: of 


another, the tenant of the land may take thefe cattle 
damage-fedjant, though I who am the owner, was not privy 
to the cattle’s being there damage-fea/ant; and he may 
keep them againft me till fatisfaction of the damages. 2 
= Danv. Abr. 364. But if one comes to diftrain damage- 
. feajant, and to feize the cattle, and the owner drives them 
out before they are taken, he cannot diftrain them damage- 
Jeani, but is put to his action of trefpafs ; for the cattle 
sought to be.actually upon the land damage-fea/ant, at the 
time of the diftrefs, 1 Inf. 161. 9 Rep. 22. 


juttify taking a diltrefs damage-feafant. Plowd. 431. 
a man puts cattle to pafture at fo much a week with an- 
other, who after gives notice that he will not have them 
there any longer ; in this cafe the owner of the ground 
may diitrain them damage-fea/ant, though the cattle be in 
lawfully at firt : fo where a leffee holds after his eftate is 
ended. 43 Edw. 3. Kelw. 69. Beafts belonging to 
the plough, or beafts of hufbandry, fheep, horfes joined to 
a cart, and ’tis faid a horfe with a rider on it, may be 
diftrained damage-feafant, though not for rent. 1 Sid. 
422, 440. But the owner may tender amends, before the 
~ cattle are impounded; and then the detainer is unlawful: 
-alfo if when impounded the pound-door is open, the 
_ Owner may take them out. 5 Rep. 76. A greyhound 
_ may be taken damage-fea/ant, running after conies in a 
warren: fo a man may take a ferret that another hath 
brought into his warren, and taken conies with. If a 
perfon bring nets and gins through my warren, I cannot 
take them out of his hands. 2 Danv. 633. But if men 
are rowing up my water, and endeavouring with nets to 
catch filh in my /everal pifcary, I may take their oars 
_and nets, and detain them as damage-fea/ant, to ftop their 
further fifhing; though I cannot cut their nets. Cro. 
Car. 228. See Black. Com. 3 V. 6. 
Wain, A boundary, or confinement; as to dam up, 
or dam out: infra damnum fuum, within the bounds or 
limits of his own property or jurifdiction. Bra@. lib. 2. 
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Damifella, A light damofell or mifs. Svat. 12 Ed. 1. 
See Pimp Tenure. 





He that 


hath but the pofé/ion of, and no title to the land, may 
If 


Be AT 


Damnum abfque injuria. If one man keeps a fchool 
in fuch a place, another may do fo likewife in the fame 
place, though he draw away the fcholars from the other 
{chool ; and this is damnum ab/que injuria: but he muĝ 
not do any thing to difturb the other fchool. 3 Salk. 
10. 5 

Dan, Anciently the better fort of men in this king- 
dom had the title of Dan; as the Spaniards Don, from the 


Lat. Dominus. 


Danegelt, or Dane-geld, (danegildum) Is compounded 
of the words dane and gelt, the latter in Dutch fignifying 


„money; and was a tax or tribute of 1s. and after of 2s. 


upon every hide of land through the realm, laid upon our 
anceftors the Saxons by the Danes, when they lorded it here, 
Camb. Brit. 83, 142. According to fome accounts, this 
tax was levied for clearing the feas of Danifh pirates; which 
heretofore greatly annoyed our coafts: but King Ethelred 
being much diftreffed by the continual invafions of the 
Danes, to procure his peace, was compelled to charge his 
people with very heavy payments called danegelt, which 
he paid to the Danes at feveral times. Hoveden par. pot. 
Annal. 344. Ingulph. 510. Selden’s Mare Clauf. 190. 
This danegelt was releafed by St. Edward the Confefor 5 
but levied again by William the Firft and Second: then 
it was releafed again by King Henry the Firtt, and finally 
by King Szepben. It is probable that this ancient tax 
might be a precedent for our land tax of 3s. and 4s. in 
the pound, when firft granted. 

Danelage, Was the law of the Danes when they go- 
verned a third part of this kingdom. See Merchenlage, 
and Blak. Com. 1 V. 65. 4V. 405. 

Dangeria, A payment in money made by foreft te- 
nants, that they might have liberty to plough and fow in 
time of pannage or matt-feeding. ` Manw. For. Laws. 

Dapiter, (a dapes ferendo) Was at firt a domeftick 
officer, like unto our freward of the houjbold; or rather 
clerk of the kitchen: but by degrees it was ufed for any 
fiduciary fervant, efpecially the chief fteward or head 
bailiff of an honour or manor. There is mention made 
in our ancient records of dapifer regis; which is taken for 
fteward of the King’s houfliold. Cozvel. 

ardus, z.e. A dart: in Wales an oak is called a 
dar. ; 

Dare ad Remanentiam, To give away in fee, or for 
ever.. Glanv. lib. 7. cap. 1. This feems to be only of a 
remainder. f 

Datrrein, Is a corruption from the Fr. dernier, viz. 
ultimus, the laft; in which fenfe we ufe it: as darreiz 
continuance, &c. 

Darrein Weelentment, (ultima prafentatio). See Afife 
of Darrein Presentment, and Black. Com. 3 F. 245. 

Mate of a deed, Is the defcription of the time, vig. 
the day, month, year of our Lord, year of the reign, Ge. 
in which the deed was made. 1 Jy#. 6. But the ancient 
deeds had no dates, only of the month and the year; to 
fignify that they were not made in hatte, or in the {pace of 
aday; but upon longer and more mature deliberation. 
Blount. fin the date of a deed, the year of our Lord is 
right, though the year of the King’s reign be miftaken, it 
fhall not hurt it. Cro. Fac. 261. A deed was dated 30th 
March 1701, without anno Domini and anno Regni; and it 
was adjudged that both the year of the Lord and of the 
King were implicitly in the deed. 2 Salk. 658. .A deed 
is good, though it hath no date of the day or place, or if 
the date be miftaken, or though it hath an impoflible date, 
as the 30th of February, &c. But he that doth plead fuch a 
deed, without any date, or with an impoflible date, muft 
fet forth the time when it was delivered. 2Rep.5. 1 Taf. 
46. Ifno date of a deed be fet forth, it fhall be intended 
that it had none; and in fuch cafe it is good from the de- 
livery ; for every deed or writing hath a date in law, and 
that is the day on which it is delivered: anda deed is no 
deed till the delivery, and that is the date of it. Mod. Ca. 
244. 1 Nelf. Abr. 525. 

An impoflible date of a bond, &c. is no date at all ; 
but the plaintiff muft declare on the bond as made at a 
certain time: and if the exprefs date be infenfible, the 
real date is the delivery. 2 Salk. 463. Where there is 
none, or an impoflible date, the plaintiff may count of any 
date. 1 Lill, Abr. 393. If there be a miftaken daze, or 
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d puty deans and commendatory deans, who cannot confirm 
But a commendatory dean may, with 
And if a dean be elected 
bifhop, and before confecration doth obtain difpenfation to 
hold his deanery in commendum, fuch dean may well con- 
for his old title remains, and therefore confir- 
mations, and other atts done by him, as dean, are good in 


any grants, &c. 
the chapter, choofe a bifhop. 


firm, €Jc. 


law. Latch 237, 250. Palm. Rep. 460. 


A dean and chapter are the bifhop’s council, to affift 
him in the affairs of religion, ce. to confult in deciding 
difficult controverfies, and confent to every grant which 
A dean 
that is folely feifed of a diftinct poffeflion, hath an ab- 
1 Inf. 325. .A 
deanery is a fpiritual promotion, and not a temporal one, 
and the dean 
and chapter may be in part fecular, and in part regular. 
As a deanery is a fpiritual dig- 
nity, aman cannot be dean and prebendary in the fame 


the bifhop fhall make to bind his fucceffors, &c. 
folute fee in him as well as a bifhop. 
though the dean be appointed by the King: 
Palm. 500. 


Dyer 10. 


church. Dyer 273. See Chapter.. 


Death of Werfons, There is a zatural death of a man, 
and a civil death: natural, where nature itfelf expires, 
and extinguifhes; and civil, is where a man is not actually 
dead, but is adjudged fo by law ; as where he enters into 
If any perfon for whofe life any eftate 
'* hath been granted, remain beyond fea, or is otherwife ab- 

fent feven years, and no proof made of his being living, 

fuch perfon fhall be accounted naturally dead ; though if 

the party be after proved living at the time of evic- 
may re-enter, 
1g Car. 2. c. 6. And 
perfons in reverfion or remainder, after the death of an- 
other, upon affidavit that they have caufe to believe fuch 
other dead, may move the Lord Chancellor to order the 
perfon to be produced, ; and if he be not produced, he 


religion, &e, 


tion of any perfon, then the tenant, ĉc. 
and recover the profits. Svat. 


fhall be taken as dead; and thofe claiming may enter, 
&e. 6 Ann. ¢. 18. 

A man feifed in fee of lands, made a ‘Jeafe in reverfion 
to L. D. for ninety-nine years, to commence after the 
deaths of J. D. and E. D. who had thenia leafe in pof- 
feflion for the like term, if they of either of them fo long 
lived: the plaintiff pofitively proved the death of F. D. 
but as to the death of E. D. the proof was that he had 
been reputed dead, and no body had heard of him for 
fifteen years paft, and the defendant .not being able to 
prove that he was alive at any time within feven years, 
this cafe was adjudged within the aét 19 Car. 2. c. 6. 
Carthew 246. In law proceedings, the death of either 
party, between the verdict and judgment, fhall not be er- 
ror; fo asjudgment beenteredin two terms. 17 Car. 2.¢.8. 

A corporation never dies. Wilf. par. 1. fo. 184. 

Where the plaintiff dies after a verdict and before the 
day in 4ank, though the entry of the judgment be right, 
ye a fcire facias muft be fued out before execution iffue. 

Wilf. par. 1. fo. 302. Earl v. Brown, 

Warrant of attorney: to confefs a judgment to two, one 
dics before the judgment entered, leave given to the fur- 
vivor to enter it up. Id. par. 1. fo. 312. Todd v. Dodd. 

If defendant dies before the time given to plead expires, 
_ judgment figned afterwards is irregular. Id. par. 1. fo. 

315. Wallop v. Irwin. 

Where on the death of parties to a fuit, the writ, €c. 
fhall abate, fee 8 & 9 W. 3. c. 11. and Abatement, Death 
of Judges, €c. vide Day. 

De bene effe. To take or do any thing de bene efè, is 
in law fignification to accept or allow it as well done for 
the prefent ; but when itcomes to be more fully examined 
or tried, to ftand or fall according to the merit of the thing 
in its own nature. As in Chancery, upon motion to have 
one of the lefs principal defendants in a caufe examined as 
a witnefs, the court (not then thoroughly examining the 
juftice of it, or not hearing what may be objeéted on the 
other fide) will often order fuch a defendant to be examined 
de bene effe, viz. That his depofitions fhall be taken, and 
allowed or fuppreffed at the hearing of the caufe, upon the 
full debate of the matter, as the court fhall think fit; 
but in the interim they have a well being, or conditional 

allowance. 3 Cro. 68. Where acomplainant’s witnefles 
are aged, or fick, or going beyond fea, whereby the 
plaintif thinks he is in danger of lofing their teftimony, 
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the court of Chancery will order them to be examined a 
bene efje; fo as to be valid, if the plaintiff hath not am 
opportunity of examining them afterwards; as if they 
die before anfwer, or do: not return, €¥c. In either of 
which cafes, the depofitions taken may be made ufe of in 
the court of Chancery, or at law: but if parties are alive ~ 
and well, or do return, ĉe. after anfwer, thele depofi- 
tions are not to be of force, for the witnefles muft be re-s 
examined. Praćtif. Attorn. edit. 1. p. 232. 

So alfo at Common law, the judges frequently aiet 
bail de bene efè, that is, to be allowed or difallowed upon , 
the exception, or approbation of the plaintiff’s attorney ; 
however, in the interim, they are good, or have a con- 
ditional allowance. Cowel. Declarations likewife are 
fometimes delivered de bene efè. See the books of practice. 
And fee further Black. Com. 3 V. 383. 

Debenture. A-foldier’s debenture, (fipendia. debita) 
is in the nature of a bond or bill, to charge the govern- 
ment to pay the /oldier creditor, or his affigns, the jum due 
upon the auditing the account of his arrears: it was firit 
ordained by an act made during Oliver’s ufurpation, anno 
1649, and is mentioned in the act of oblivion, 12 Carew 
cap. 8. ‘They ufe debentures likewife in the Exchequer; 
and debentures are given to the King’s /erwants, for the 
payment of their wages, board wages, @&c. Alfo there 








































Debet ¢ detinet, Are Latin words ufed in the bring- 
ing of writs and actions. And an action fhall be always — 
in the debet ĉF detinet, when he who makes a bargain or 
contract, or lends money to another, or he to whom a ee À 
is made, bringeth the aétion againít him who is bounden, - 
or party to the contract and bargain, or unto the lending of — 
the money, Gc. But ifa man fells to another a horle, Ge. 
if he brings debt for the horfe, the writ muft bein the 
detinet only. ` New Nat. Br. 119. Jn debt againft hut’ 
band and wife, for a debt due from the wife before co- 
verture, the writ fhall be in the debet EF detinet: fo 
debt againft or for fucceffors, in refpeét of obligatio 
made to the predeceflor, Gc. Ibid. Debt againft an hei 
is to be in the debet & detinet, or it will be naught; if 
an heir be to bring debt, it fhall be in the detinet : and 
if a man be bound to another, and makes his executor, ai 
dies, if the monéy due in the time of the teftator be 
fufed to be paid by the executor, the ation muft be brought 
againft him only in the detinet; and fo in all ato 
brought by executors as executors, though the duty accrued » 
in their own time. But debet €F detinet lies by an ex ni 
cutor on his own contract: and if a leffee for years’ 
makes his executor and dies, for rent due after the tefta; 
tor’s death, there the aétion fhall be in the debet @ de 
tinet, Itis the like law in cafes of adminiftrators, as: itis 
not certain what fhall be recovered, only according to 
affets. -5 Rep. 31. An executor upon a deva/ftavit hall 
be charged in the deber & detinet, the action iste upon 
a judgment. 1 Lill. Abr. 395. In a@tion grounded o ; 
privity ọf contra&t; or ation of efcape, it muft be brought 
in the detinet. Cro. Jac. 545, 685. But for an efeape € ch 
mefne procefs, cafe lies. See Debt and Executor. 

Debet'¢ folet, Are alfo formal words made ufe of 
writs : and fome writs have thefe words in them, whic 
ought not to be omitted. Likewife according to the di- 
verfity of the cafe, both debet and folet are ufed, ox debe 
alone : as a guod permittat may be in the debet g Silet, 
in the debet only, as the demandant claims. And if 
perfon fues to recover any right, whereof his anceftor 
diffeifed by the tenant of his anceftor, then he ufeth th Kage 
word debet alone in his writ, becaufe his anceftor only — 
was diffeifed, and the eftate difcontinued: but if he fue. 
for any thing that is now firft of all denied him, then he ro 
ufeth debet &F folet, by reafon his anceftor before him, 
and he himfelf ufually enjoyed the thing fued for, 
until the prefent refufal of the tenant. Reg. Orig. 140, 
The writ of eca molendini is a writ of dig in ee A 
& folet, Sc. F. N. B. 98. 


ney due from one perfon to another. And if an aĉtion — 
be brought, and plaintiff recovers judgment, he may by — 
our law take either the perfon, or his real or perfonal | 
eftate in execution, 7. e. the moiety of his real eftate, or 
the whole of the perfonal, if not more than fufficient for 


pe 


payment of the fum recovered and charges. It may 
not be improper to obferve, that the firft hint of attach- 
ing moveables, for the recovery. of a debt was taken ftom 
the Canon law. Rodert. Hift. Emp. Charles V. 1 V. 316. 

In the legal fenfe of the word, debt is faid to be an ac- 
tion which lieth where a man oweth another a certain fum 
of money, by obligation, or bargain for a thing fold, or 
by contraét, &c. and the debtor will not pay the debt at 
the day agreed ; then the creditor fhall have action of 
debt againit him for the fame. Andif money be due up- 
on any fpecialty, action of debt only lies ; for no other 
ation may be brought for it: if a man contract to pay 
money for a thing which he hath bought; and the feller 
takes bond for the money, the contract is difcharged, fo 
that he fhall not have aétion of debt upon the coatrad, 
but on the bond. New Nat. Br. 268. 

Herein it is to be confidered, 


I. In what cafes it will lie, and by whom, and againft 
whom, it may be brought. 

Il. In what manner it may be brought, as where in the 
debet and detinet, and where in the detinet only. 

Ill. How it may be extinguifbed. 


T. In what cafes debt will lie, and by whom, and againft 
~ whom, it may be brought. 

If one binds himéelf in a jingle obligation, or with con- 
Gition, to pay money at a day ; or to deliver corn, or the 
like, and do not perform it accordingly, the obligee may 
bring action of debr for it. F. N. B. 120. A man ac- 
Knowledges by deed, that he hath fo much of the money 
of J. S. due to him in his hands; here debt may be 
brought: and debt will lie on a talley fealed. F. N. B. 
y2z. 1H.6. 55. 4. delivers 20/. to B. to buy goods, 
and B. gives a receipt to 4. teltifying the delivery and re- 
ceipt af the 20/7. but doth not promife to deliver the goods, 

— &e. A. may maintain debt upon this receipt. Dyer 20. 
2 Bult. 256. If aman be bound by bond to pay zo% 
in manner following; viz. ro at one day, and 1o/, at 
another day; action of debi will not lie till after the laft 
day, it being an entire duty: but if one binds himfelf to 

BY pay 4. B. 10l. at one day, and ro/. at another; after the 
rit day a€tion of debt lies for ro/. being a feveral duty. 
— 2 Danu. Abr. çor. Sed gu: as to the firit part of the 
_ propofition ? for if it be a bond for payment of 207. (or 
_ Of 40/. double the fum) conditioned for payment of 10/. 
at one day, and ro/. at another, the bond is forfeited 
inlaw, on nonpayment of the firt 10/, Therefore the 
‘nature of the bond, and of the condition, (if there is any) 
tuft be carefully attended to; and fee Co. Lit. 292. b. 
If Lagree with a taylor for a certain price to make mea 
fait of clothes, the taylor may have a general aétion of 
_ Webt againft me for the miohey ; though if the price is 
‘hot agreed on, there lies action of the cafe only, or {pecial 
‘action of débt upon the fpecial contraét, which the law 

‘May imply on à quantum meruit. Wood’s Inft. 544. And 
debt may be made attion on the cafe, by proving moncy 
Tent, or goods delivered, €c. whereupon promife of pay- 

‘ment is implied in law. A man owes another a fum of 
money, and ‘hath his note under hand, without feal, ac- 
tion of debt on a mutuatus lices; but the defendant-may 
= Wage his law: in aion of the ca/e brought. upon. pro- 

mife of payment, the defendant cannot wage his law. 4 

Rep. 93. + A€tion of debt lies upon a parol contract, and 
‘fodoth aétion on the cafe. 1 Lill. 403. If goods or mo- 
Me is Sd delivered to a third perfon ior my ule, I may have 
ve Aa . of debt’ or account for them. 2 Dany. A04. 

Where money is delivered to a perfon; to be re-delivered 

again, the property is altered, and debt lies: but where 
A ire, or any goods are thus delivered, there detinue 
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Ties, becaufe the property is not altered ; and the thing is 
_ known, whereas money is not. Owen 86. 1 Nel. Abr. 
a 603. 
= _ Debt will tie againft him that lodges or tables with an- 
~. Other; by ah inn-keeper for the lodging and viuals of, 
a his gueft, Ge. A fervant for his wages, though he do 
Ne 


= his fervice beyond fea. 9, Rep. 87. Debt lieth not 
= againft a mafter upon the buying of the fervant, unlefs it 
= Come to the mafter’s ufe, or be by his agreement. Dod. 




















lie againft the infant. 
on an account ftated with an infant: and what is deli- 
vered muft be averred to be for the neceflary ufe of the 
infant. 
plication, fuppofing the defendant pleads infancy 
attorney fhall have action of debt againft his client, for 


the teftator. 


& Stud. 137. Adtion of debt lies againft the hufband; 
for goods which were delivered or fold to the wife, if they 
come to the ufe of the hufband. 1 Lil. 400. If one 
delivers meat, drink, or clothes, to an infant, and he pro- 
mifes to pay for them, action of debt, or on the cafe, will 
Though debt may not be brought 


1 Lill. Abr. 401. That is in the plaintiff’s re- 


An 


money, which he hath paid to any perfon for the client, 


for cofts of fuit, or unto his counfel, &c. 


On a bond, debt lies againft the heir of an obligor, who 
has lands by defcent, if the executors have not fufficient; 


and the obligee may bring his action againft the heir or 


executor, although the executor have aflets. Anderf. 7. 
An heir mediate may be fued in debt as if he were im- 
mediate heir, Gc. Though the heir may. not bring 
action of debt for a debt due to his anceftor ; if it be by 
{pecialty, by which the party is bound to pay it to him 
and. his heirs, the executor fhall neverthelefs have the 
action. Dyer 368. F. N. B. 120. Action of debt lies 
hot againit execators, upon a fimple contract made with 
the teftator. 9 Rep. 87. But debt will lie for the ar- 
rearages of an account againit executors, of receipts by 
2 Danv. 497. 

Before the ftatute 32 H. 8. c» 37. the heirs or execu- 
tors of a man feifed of a rent-fervice, rent-charge, Sc. in 
fee-fimple; or fee-tail, had no remedy for the arrearages 
incurred in the life-time of the owner of fuch rents: but 
by that ftatute, the executors and adminiftrators of te- 
nants in fee-fimple; fee-tail; or for life, of any rent, fhall 
have action of debt for all atrearages of rent due in the 
life of the teftator. 1 Inf. 162. 2 Danv. 492. 

A feme {fole feized of a rent in fee, &c. which is bes 
hind and unpaid; takes hufband, and the rent is behind 
again, and then the wife dieth ; the hufband by the Cem- 
mon law fhould not have the arrearages before‘the mar- 
riage, but for the arrears becoming due during the co- 
verture; he might have aCtion of debt, Now by the Star. 
32 Hen. 8. c. 37: the hufband fhall have the arrears due 
before marriage, and he hath a double remedy for the 
fame. 1 Jaf. 162. At the Common law, debt lies not 
for rent upon a leafe for life, (though it doth on. a leafe 
for years) but the remedy is affife, if the plaintiff have 
feifin, or by diftrefs. 3 Rep. 65. 

But by Stat. 8:\Ann. cap. 17. Any perfon having rent 


| in arrear upon any leafe for life or lives, may bring action 


of debt for fuch rent, as where rent is due on a leafe for 
years. Action of debt will lie againft a leflee, for rent 
due after the aflignment of the leafe ; for the perfonal pri- 
vity of contract remains, notwithftanding the privity of 
eftate is gone. 3 Rep. 22. But after the death of the 
leffee, it is then a real‘contraét, and runs with the land. 
Cro: Eliz. 555: When a leafe is ended, the duty in re- 
fpe& of the rent remains, and debt lieth by reafon of 
privity of contraét between leffor and leffee. 2 Cro. 227. 
1 Nelf. Abr. 604. If debt be brought by an executor for 
arrears of rent ended, it is local fill, and. muft be laid 
where the land lies. Hob. 37. Action of debt may be 
had againft the Jefte in any place; but if it be brought 
againit an a/fignee, it muft be where the land lieth: and 
upon the privity.of contra@, it is to be brought again 
the, leflee where the landis. Latch 197, 277. 2 Leon! 
C. 28. 

Debt for rent on a leafe againft affgnec is local. Sce 
the cafe of Barker v. Dormer, Shower, 1 V. (the 2d in 
point of time) fo. 191. &e. an excellent cafe, containing 
much ufeful learning on the locality of actions; ‘7 e 
contra in debt and covenant. 

In fome cafes aétion of debt will lie, although there be 
no contract betwixt the party that brings the action, and 
him againft whom brought; for there may be a duty 
created by law, for which action will lie. 2 Saund. 343s 
366. Debt lieth againft a fheriff, for money levied in 
execution. 1 Lill. Abr. 403. Action of debt lies again 
a gaoler for permitting a prifoner committed in execution 
to efcape; becaufe thereupon the law makes tile gaolen 

Xxx debtor : 
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debtor: but where the party is not in execution, there 
action.on the cafe only lies for ae, fuffered by the 
efcape. 1 Saund. 218. 1 Lill. Abr. 4 

‘A perfon may have debt upon aif ETE alfo 
debt lies for money recovered upon a judgment, &c. And 
upon a recovery in the fuperior courts at We/fminffer, he 
muft bring the action in Middlefex, the record being 
there; but a /ci. fac. to execute Jogaran mutt be where 
the original was, and, follow it. New Nat. Br. 267, 
268, &fc. When judgment i is had 3 in the King’s Bench, 
and a writ of error brought in the Excheguur chamber, or 
in Parliament; yet an action of debt will lie on the 
judgment: in this cafe, if the plaintif levies part of his 
money by elegit; he may likewife bring debt for the re- 
fidue. 1 Sid. 236, 184. If aman recovers debt or da- 
mages in London, on action brought there by the cuftom 
of the city, which lies not at Common law; when it is 
become a debt by the judgment, action of debt lies in the 
courts at Weffminffer upon this judgment. 2 Dany. 


49. 

Alion of debt will lie for breach of a by-law; or for 
amercement in a court-leet, &c. 1 Lill. 400. And ac- 
tion of debt is fometimes grounded on an att of parlia- 
ment; as upon the 2 Ed. 6. c. 13. for not fetting out 
tithes: the 27 E/. c. 13. againft the hundred for a rob- 
bery, ec. Againft phyficians in London, for prattifing 
without licence, by 14 & 15 H. 8. c. 5. By aflignees of 
a commiffion of bankrupt. 1 Fac.1.¢.15, Sc. A col- 
lege fhall have aétion of debt for commons of any ftudent, 
adjudged Pa/ch. 9 Fac. B.R. The inns of court, parti- 
cularly the Jxner and Middle Temple, take bonds in the 
name of their treafurer, ĉc. of itudents, in which, ge- 
nerally, two gentlemen of the fociety are bound as fure- 
ties. For debt to a bifhop, or parfon, after his death, 
his executors fhall have the aétion: but of a dean and 
chapter, mayor and commonalty, &c. the fucceffors are 
intitled to the ation of debt. F.N.B. 120. A&ion of 
debt lies on a recognifance; fo upon a ftatute merchant, 
it being in nature of a bond or obligation: but it is 
otherwife in cafe of a ftatute ftaple. 2 Danv. 497. 

In bringing this a€tion, it is the general rule, that the 
party himfelf to whom the debt is originally due, whilft 
he doth live muft bring the a€tion; and after his death, 
his executors, &c. And the aétion muft be brought 
againft the party himfelf that doth originally owe the 
debt, whilft he is living ; and after his death, it may be 
brought againft the executor, if he make any; or other- 
wife againit the adminiftrator ; and if the ordinary ap- 
point none, againft the ordinary himfelf; and if he die 
poffefled of the goods, againft his executor, €c. And 
alfo againft executors of executors in infinitum. Dyer 24, 
471. 3 Rep. g. 2 Brownl. 207. 


Il. In what manner it may be br ought, as where in the 
debet and detinet, and where in the detinet only. 
See Divifi on I. 

In debt, if it be demanded by original, the procefs is 
fummons, attachment and diftrefs ; and upon a default of 
fufficiency, on a nihil returned, procefs to the outlawry, 
fc. And the judgment in debt, where the demand is in 
the debet & detinet, is to recover the debt, damages and colts 
of fuit; and the defendant in mifericordia: butifa defendant 
denies his deed, then á capias pro fine flues. 1 Shep. Abr. 
523l (now out of ufe.) The defendant in debt pleads a re- 
leafe, ifat the trial he makes default, the plaintiff fhall have 
judgment for his debt, without a verdict: contra, if durefs, 
or payment had been pleaded. Fenk. Cent. 68. Where 
the plaintiff in debt declares on fome fpecialty, or con- 
tra&t for a fum of money, it muft be certainly demanded, 
and no other; and the demand can’t be of a leffer fum, 
but it muft be fhewn how the remainder was fatisfied : 
but in an a¢tion upon a ftatute, that gives a certain fum 
for the penalty ; though leis be recovered than the plain- 
tiff lays, it will be good. Cro. Fac. 498. ` If action of 
debt is brought on a fpecialty, bill, bond, leafe, &c. 
the feveral writings muft be well confidered by which the 
plaintiff warrants his a€tion, and the fum due is to be 
rightly fet forth; and if it be debt for rent, the time of 
commencement, and ending, &c. Alfo in debt on ac- 
count, the attorney muft know when the accounts were 


made up, and before whom, what the party was to ac- 
count for, and time when, which are to be laid in the 
declaration, &c. Comp. Attorn. 28. In debt on fingle 
bill the defendant may plead payment (before the attioa 
brought) in bar: and pending an action, on bondy &c. 
the defendant may bring in principal, intereft and cofls;_ 
and the court fhall give judgment to difcharge i. defen- 
dant. Stat.4 & 5 Ann. c. 16. 

If the action be brought for money, it muft te in the 
debet F detinet; but if goods or chattels, it muft be in the 
detinet only. 50 £. 3. 16, 1 Rol. Abr.—If an executor 
brings deb: for any thing in right of his teftator, it mult — 
be in the detinet only. Moor 566. 1 Rol. Abr. 602, 
603. 

So if an executor recovers in an action of debt upon a 
contraét, and afterwards brings debt upon the judgment, 
it muf be in the detinet. 1 Rel. Abr. 603. This mut — 
be underitood if he fues in fuch fecond aétion, as executor, 

If an executor brings an action upon an obligation made 
to the teftator, where the day of payment incurred after 
the death of the teftator, yet the writ fhall be in the de- 
tinet only, for he brings the aétion as executor. Lane 80. 
S.P.'-20'H..6. 5. 1 Rol. Abr. 602. §.C. hae 

So if a man binds himfelf to the teftator to pay him 
100/. when fuch a thing fall happen; if it happens after 
the death of the teftator, yet the writ by the executor thall 
be in the detinet only. 20H. 6. 6: 1 Rol. Abr. 602. 

If a rent be granted to another for years, the executor 
of the grantee fhall have an aétion for the arrearages of 
this rent incurred after the death of the teftator in the de- 
tinet only, for lie had it as executor: 11 H. 6. u86 1 
Rol. Abr. 602. p 

So if leffee for 20 years leafes for 10 years te 
rent, and dies, his executor or adminiftrator thall have oN 
action for the rent incurred after the death of the teflator 
in the detinet only. 1 Rol. Abr: 603. 

If in an account an executor recovers a debt due to his 
teftator, in aétion for the arrearages thereupon, the writ 
fhall be in the detinet only, for though the attion is con- 
verted into a debt by the account, yet it is the fame thing 
which was received in the life of the teftator. Cro. Eliz, 
326. Cro. Fac. 545- 5 Co. 31: 

If the executor fells the goods of the teftator fora cerai 
fum, he fhall have a&tion for this in the debet & detinets 
1 Rol, Abr. 602. 

If an executor having lands by an extent upon a Ratate 
made to the teftator, and naming himfelf executor, by 
deed leafes them for three years, rendering rent, Jc. if 
an action is afterwards brought by him for this rent, 
it muft be in the deber &F detinet, becaufe it is founded 
upon his own contrat. Lane 80.. Cro. Fac. 685. 
Winch 80. S. C. Brown 205. 1 Mod. ERA ee 

So an executor, being leffee for years of a rectory in t 
right of the teftator, may have action upon 2 £.6. c. 13. f 
not fetting out tithes in the deket £ detinet, becaufe found 
upon a wrong in his swz time, and by the ftatute it is 
given to the party grieved. Cro. Fac. 545. ; 

Alfo aétion againft an executor fhall be in the diate 
only, for he is chargeable no farther than he has affets. 
11.4. 16. .1 Rol. Abr. 603. 2 

In an action againft an executor for rent, incurred i in 
the life of the teftator, the writ fhall be in the delinet only. 
11 4.6. 36. 1 Rol. Abr. 603. 

But if an action be brought againft an executor for 
arrearages of a rent, referved upon a leafe for years, a 
incurred after the death of the teftator, the writ fall be 
in the debet ÈS detinet, becaufe the executor is charged 
his own pofleffion. 1 Rol. Abr. 603. Cro. Eliz. git 
Moor 566. -1 Brownl. 56. Cro. Fac. 4th. 

Ifan action is brought again{t daron and feme, upon: 
obligation entered into, by the feme before marriage, it fh 
be in the debet & detinet; for by the marriage all the pi 
fonal goods and power of difpofing of the real eftate are by 
law given the hufband, which he has to his ozva ufe, ane 
not as executors, who have them only to the ufe of anoth 
5 Co. 36. 3 Leon. 206..8.C. 

So if an action is brought upon a bond apainth the 
of the obligor, it fhall be in the debet & detinet, heca 
he hath the affets in bis own right. 5 Co. 36. 






























` eo ligamine quo ligatum ef. Hard. 332. 


- plead xox dimifit, nothing in arrear, or that he neveren- 


_ King had a guietus during his life, his heir fhall be dif- 


-purchafe lands to him and his wife for life, and to their 
` heirs ; fuch lands in the hands of the wife, are not ex- 


nally due to the King, oriome other to his ufe ; and then 


: debtor: By Magna Charta, 9 H. 3. c. 8. the King’s debt 


DEBR 


` M. How a debt may be extinguithed. 
_ Ifa man accepts an obligation for a debt due by fimple 
contract, this extinguifhes the contraé, but the accept- 
ance of an obligation, for a debt due by another obligation, 
is no bar of the firft obligation. 13 H.4.c.1. 1 Roll. 
Abr. 604. 7. e, if between the fame parties. 
In debt upon an obligation, the defendant cannot plead 
nil debet, but muft deny the deed by pleading non 


aium, 
for the feal of the party continuing, it muft be 


Tolved 


But if the debt be due by Ample contract, then he may 
plead nil debet, for it does not appear that there is any 
debt continuing. Hob. 218. 

In debt for rent, if it be by deed, the proper plea is zon 
eft faum; but if it be without deed, the defendant may 


tered; alfo by the better opinion of the books, if the rent 
be due by indenture, the defendant may plead nil debet ; 
for an indenture does not acknowledge a debt like an obliga- 
tion, fince the debt accrued by /ubjequent enjoyment. 2 
Inft. 651. Hard. 332. 

In debt for the arrears of an annuity granted for life, 

nil debet is no good plea, for the aétion is merely founded 

upon the deed, for without it no action can be maintained; 
and tho’ by the death of the grantee the nature of the ac- 
tion is changed, the annuity being determined; yet this 
proves not but that the action is founded upon the deed. 
Keilw. 147. 

But in ded for the arrears of a rent-charge, by will de- 
vifed to the plaintiff’s wife for life, againit the adminiffra- 
tor of the occupier of the land, nil detinet is a good plea, 
for the will is no deed, nor wants any delivery ; adjudged, 
and faid the aétion was not fo much grounded upon the 
will itfelf as upon the ftatute, by which men are enabled 
by will to difpofe of their lands and rents iffuing out 
thereof. Hard. 322. : 

In debt upon 2 & 3 E. 6. c: 13. for not fetting forth 
tithes, Not guilty, or wil debet are good iffues: 2 Inf. 
651. Cro. Eliz! 621.8. P. 


i _., The reafon why Not guilty is a good plea in this cafe is, 
_ becaufe by the action the defendant is charged with a żort; 


and if he is not guilty of the sort, he does not owe the 
debt. Soon the coal act, for not meafuring with a law- 
ful meafure, or not delivering the ingrain, Ge. Esc: 

In debt upon a contract, the defendant cannot plead the 


- contract was for a lefs faum, or otherways than the plain- 
tiff has declared, and traverfe the contract in the decla- 
_ ration laid, but may wage his law. Moor 49. See farther 


Black: Gom: 2V. 464. 3V. 153, Fe. 158,9- 

Debt to the Bing. Under this word debitum, all things 
due to the King are comprehended ; as all rents, fines, 
iffues, amercements,; and other duties received or levied 
by the fheriff; for debt in the larger fenfe fignifies what- 
eyer any man owes. 2 InfP. 198. The King’s debt is to 
be fatistied before that of a fubje&t, and until his dedi be 
paid, he may protect the debtor from the arreft of others. 
ilnj. 130. But by ftatute, notwithftanding the King’s 
protection, creditors may proceed to ju gment againft 
his debtor, with a cefet executio till the King’s debts be paid. 
(25 Ed. 3. St. 5. c 19. Lands, &c. of the King’s debtor 
and accountant, may be fold as well after his death, as 
in his life-time: Butif the accountant or debtor to the 


charged of the debt. 27 Eliz. cap. 3. A perfon being 
in debt to the King, purchafes a leafe to him and his 
wife, and dies: the term in the wife’s hands is liable to 
the debt. 2 Rol. Abr. 157. Though it is faid if he 


tendible after the hufband’s death, for the King’s debt. 
Dyer 255. 

If a tenant in tail, becomes indebted to the King, by 
receipt of the King’s money, or otherwife; unlefs it be by 
judgment, recognifance, obligation, or other Jpecialty origi- 


dies, the land in the hands of the iffue in tail fhaJl not be 
extended: But it may, in either of thofe four cafes. 7 
Rep. 21, 22. By the Common ‘law, the King for his 


debt had execution of the body, lands, and goods of the 
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fhall. not be levied on lands, where the goods and chattels 
of the debtor are fufficient to levy the debt; for in fuch 
cafe, the fheriff ought not to extend the lands and tene- 
ments of the King’s debtor, or of his heir, &c. 2 Infi. 19» 
Alfo pledges fhall not be diftrained, when the principal is 
fufficient: Though in both cafes it muft be made ap- 
pear to the fheriff; in the one, that there are goods and 
chattels enough, and in the other, that the fheriff may 
levy the King’s debt on the principal. Tbid. Sheriffs 
having received the King’s debts, upon their next account 
are to difcharge the debtors, on pain to forfeit treble va- 
lue ; and the theriffs are to give tallies to the King’s debtors 
on payment. Stat. 3 Ed. 1. c. 19. See Execution, and 
Black. Com. 3 V. 420. 

The King’s debtor committed by the court of Exche- 
quer to the F/ect, brought into B. R. by habeas corpus, 
and furrendered in difcharge of his bail, may be removed 
again tothe Fleet by an habeas corpus from the Exchequer. 
Wilf. Rep. Par. 1. fo. 248.  Chitty’s Cafe. 

Debtee Executoz. If a perfon indebted to another 
makes his creditor or debtee his executor; or if fuch cre- 
ditor obtains letters of adminiftration to his debtor; he 
may retain fufficient to pay himfelf before any other 
creditors whofe debts are of equal degree. 1 Rol. Abr. 
922. Plowd. 543. Black: Com. 3 V.18, Se. 

Webtozs. Iris here held, that debt follows the perfon 
of the debtor, being on fimple contract; and not of the 
creditor, as to actions brought, &c. 3 Keb. 163. Where 
a debtor is made executor of a will, the debt is faid to be 
affets, becaufe it is ‘extinguifhed not by releafe, but in 
the way of legacy. 1 Salk. 303. By ftatute8& go W. 
3. ¢. 18. Two thirds in number and value of creditors 
might make compofitions with debtors, and bind all the 
reft; making oath before a mafter in Chancery how their 
debts became due, ĉc. But this act was repealed by 9 
& 10 W. 3. c. 29. and fee 10 Aun. c. 20. There have 
been feveral ftatutes for difcharging poor in/olwent debtors , 
out of prifon, where they have had no eftate or effects to 
pay their creditors, &c. See Prifoners. And fee Robert. 
Hif. Emp. Char. V. 1V. 254,5, €e. for an hiftory of 
the various antient modes of proceeding, by creditors, 
againft their debtors. 

Debts, priority of. An executor or adminiftrator in 
payment of debts, muft obferve the rules of priority ; 
otherwife, on deficiency of affets, he muft anfwer thofe 
of a higher nature out of his own eflate. And, fr/, He 
may pay funeral charges and expences of proving the 
will, or taking letters of adminiftration, and the like. 
Secondly, Debts due to the King on record or fpecialty. 
Thirdly, Such debts as are by particular ftatutes to be pre- 
ferred to all others ; as the forfeitures for not burying in. 
woollen, money due on poors rates, for letters to the ` 
poft-office, and fome others. Feurthly; Debts of record ; 
as judgments, (docketted according to the ftatute 4 & 5 
W. &F M. c. 20.) ftatutes and recognifances. Fifthly, 
Debts due on fpecial contraéts; as for rent; (for which 
the leffor hath often a better remedy in his own hands, 
by diftraining) or upon bonds, covenants, and the like 
under feal.  La/tly, Debts on fimple contratts, wiz. Upon 
notes unfealed, and verbal promifes. Among thefe fim- 
ple contracts, /erwants wages are, by fome, with reafon, 
preferred to any other. Black. Com. 2 V. 511. 

Weeeit, (Deceptio) Isa fubtle trick or device, where- 
unto may be drawn all manner of craft and collufion, ufed 
to deceive and defraud another, by any means whatfo- 
ever, which hath no other or more proper name than de~» 
ceit to dinftinguifh the offence. Weff. Symb. Sed. 68. 
And there is a writ called Breve deceptionis that lies for 
one that receives injury or damage from him that doth 
any thing deceitfully in the name of another perfon ; which 
writ is either original or judicial. Reg. Orig. 112. Old 
Nat. Br. 50. Deceit is an offence at Common law, and 
by ftatute: And all practices of defrauding or endeavour- 
ing to defraud another of his right, are punithable by 
fine and imprifonment; and if for cheating, pillory, e. 
Serjeants, counfellors, attornies, and others, doing any 
manner of deceit, are to be imprifoned a year and a day; 
alfo pleaders by deceit fhall be expelled the court. Star. 3 
Ed. 1. cap. 29. For obtaining money, &e. by falfe pre- 
tences, fee 30 Geo. 2. c. 24. 


sc 


If a fine be levied by deceit ; or if one recover land by 
deceit, the fine, and the recovery, fhall be void. 3 Rep. 

77. And if a man be attorney for another in a real action 
. againft the demandant, and afterwards by covin between 
fuch attorney and the demandant, the attorney makes de- 
fault, by which the land is loft, the tenant who loft the 
land fhall have a writ of deceit againft the attorney. F. 
N. N. B. 96. 

In a precipe quod reddat, if the fherif return the tenant 
fummoned, where he was, not fummoned, by which the 
defendant lofeth his land by default at the grand cape re- 
turned ; the tenant fhall have a writ of deceit againit him 
who recovered, and againft the fheriff for his falfe re- 
turn; and by. that writ the tenant fhall be reftored unto his 
land again: And the fheriff fhall be punifhed for his falfity. 
Ibid. 97. If a man bring a writ of deceit againft him 
that recovers in the firft action, and the fheriff return him 
fummoned, upon which for non-fummons in that aétion 
on finding the fame the recovery is reverfed ; in this cafe 
the defendant fhall not have writ of deceit to recover the 
land again, if he were not fummoned: But he fhall have 
his remedy againft the fheriff. Rol. Abr. 621. And 
where debt was brought, and the defendant pleaded in 
abatement, and the plea was, over-ruled; the attornies 
on both fides by deceit between them, to the end the 
plaintiff might recover his debt, entered another judg- 
ment when it fhould have been a re/pondeas oufter ; and 
it was held that the writ of deceit would not lie to re- 
verfe the record; but only to recover damages. did. 
622. 

If in a fuit or aétion, another perfon fhall come into 
court and pretend he is party to the fuit, and fo let judg- 
ment be had, or fome other damage done to the party 
himfelf; or if I have caufe to have an action, and another 
brings it in my name, and lets judgment go again{ft me 
by nonfuit, or the like; I may have this writ of dereit 
againfthim. F. N. B. 96. March 48. 

If any one forge a ftatute,. &c. in my name; and fueth 
a capias thereupon, for whieh I am-arrefted; 1 fhall have 
a writof deceit againft him. that forged it, and againft him 
who fued forth the writ of capias; &c. Ibid. - Andifa 
perfon procure another to fue an action again{t me to trou- 
ble me, I fhall have a writ of deceit. ` 

There are many frauds and deceits provided againft by 
flatitte, relating to artificers, bakers, brewers, victuallers, 
falfe weights and meafures, Gc. which are liable to pe- 
nalties and punifhment in proportion to the offence com- 
mitted, And writ of deceit lies in various cafes, for not 
performing a bargain; or not felling good commodities, 

1 Inji.. 357. See Aion on the Cafe. A writ of 
' difceit lies to fet afide a fine and recovery in C. B. of lands 
in antient demefne. Wilf. Reps Par. 2. fo 17. Rex v. 
Serjeant Mead & al. See Blacks Com. 3 V. 165-6. 

Decemnary. A town or tithing confifting (originally) 
of ten families of freeholders. Ten; tithing compofed an 
hundred. "Fhe inftitution of decennaries (or frankpledges) 
is imputed to A/fred. In thefe decennaries the whole 
neighbourhood or tithing of freemen were mutually pledges 
for each other’s good Deliqnignt: Black. Com. 1 V. 114. 
4 V. 249. 

Decem Taies, Is whena SET doth not appear at 
a trial at bar; then- a.writ goes to the theri apponere 
decem tales, Sc. whereby a fupply is made of jurymen to 
proceed inthe trial. 

Decies tantum, Is a writ that lies againftajuror, who 
hath taken money of either party for giving his verdict ; 
fo called, becaufe it is to recover ten times as much as he 
took: And every perfon that will may bring this writ 
and recover the fame, one half whereof fhall be to the 
profecutor, and the other to the King. This writ alfo 
lies again{t eméraceors that procure {uch an inqueft ; who 
thall. be further punifhed. by- imprifonment for a year. 
Reg. Orig. 188. FN. Bragt- Stati. 48 Bdy 3% cap: 
13. But deécies tantu doth not lie againft the embraceor, 
if he embrace and take no TREY: 5 ; for he ought to take 
money, and alio embrace. Yet it lies again{ft the jurors, 
although they do not give.a verdict, if they take money ; 
and fo, ’tis faid, if they give a true verdict, decies tantum 
lies, if they take money, Dyerg5. New Nat. Br. 380. 
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Decimation, (Decimatio) The Re every tenth 
Joldier by lot,, was termed decimatio legionis : It likewife 
fignifies tithing, or paying a tenth part. There was a de- 
cimation during the time of the Ufurper 1655. 

Deciners, Decennierg, or Doziners, (Decennarii} 
Derived from the Fr. Dizeine, i. e. Decas, Len, 
in our ancient law, fuch as were wont to have the over- G 
fight of the Friburghs, or views of frank-pledge, for the 
maintenance of the King’s peace; and the limits or com- — 
pafs of their jurifdiction was called Decenma, becaufe it 
commonly confitted of ten houfholds ; as every perfon 
bound for himfelf and his neighbours to keep the peace, 
was {tiled Decennier. Bra@. lib. 3. Traf. 2. cap. 15e 
Thefe feemed to have large authority in the time of the 
Saxons, taking knowledge of caufes within their circuits, — 
and redrefling wrongs by way of ey and: compel- p 
ling men thereunto, as appears in the laws of King £d- 
ward the Confefor, publithed by Lambard, Numb. 32. 
But of late times decennier is not ufed for the chief man of X 
a Dizein, or Dozein; but he that is fworn to the Ki 
peace, and by oath of loyalty to the Prince, is feltled uh i 
the fociety of a dozein. A dozein feemed to extend {o far 
as a leet extendeth; becanfein leets the oath of pourra A 
adminiftred by the ‘Reward, and taken by all fuch as are — 
twelve years old, and upwards, dwelling within the pre- 
cin&t of the leet where they are fworn. F. N. B. 
There are now no other dogeins but leets ; and there 
great diverfity between the ancient and thefe modern 
times, in this point of law and government: 2 Jn/. 2% $ 
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See Black. Com. 4 V: 249. 

Declaration, { Declaratio, Narratio) Is a fhewing 
writing the caufe of complaint of the plaintiff in an a 
againit the defendant, wherein the party is fappofe 
have received fome wrong. And this ought to be plain and 
certain; becaufe it impeacheth the defendant, and com: 
pels him to anfwer thereunto; it muft fet forththe p 
tiff’s. and’ defendant’s names, the nature and caufe of ‘ 
action, the manner thereof, &c. and the damage rece 
1 Inf. 17. A count or declat ation ought to contain 
monftration, declaration, and. conclufion: In demonftra 
areincluded' three things; Quis queritur, contra jae 
pro qua caufa ; in declarations, there ought to be compr 
Quomodo inter partes adio accrevit, quando ÊF qua die, | 
& loco, & cui dabitur :~ And in the conclufion, tho 
averred and offered to prove the fuit and damag 
fuftained. Terms de Ley. See Co. Lit. 303, ae 
declaration is an expofition of the writ; with the 
of time, circumftances, Efc. and muft be true 
for the court is not to take things in it by implication: b 
it is not neceflary to fet forth matters of fact, as ii 
in Chancery, becaufe they are to be tried by a 
Wood's Inft. 582. The law requires four things in 
rations and pleadings, vie. 1. Truth. 2. Certai 
Order. 4, Congruity. In perfonal actions, the any; 4 
and place ought to be exprefied in the dedlaratio 
not in real actions: And if in trefpafs the plainti 
clares, that it was committed fuch day, Ge. and 
nued diverfis diebus Ê vicibus, without fhewing the da 
of the continuance of it, this is good: For that is to | 
proved in evidence, for the increafe of datas i 
Cent. 124. 

In action of debt, upon a bond, the plai Fin h 
declaration muk alledge a place where the bond was n 
becaufe the jury fhould come from that place; a 
be omitted, the declaration is ill. Dyer'15; 39. _ 
Abr. 619. Jn a&tion of covenant, no more of the 
need be mentioned in the declaration, than the cove 
where the breach is affigned: And if a defendant pl 
non eft falum to a deed, he allows a covenant the 
be broken, as laid in the declaration, and 3 tl 
declaration good, tho’ the breach be too generally affigne 
2 Cro. 369. Sed qu. Buta defendant feldom relies 
the plea of non ef fa&um only, unlefs the deed is n 
reality his, but, by leave of the court, pleads alfo 
other plea, or pleas. In flander there fhould | 
more inducement than is neceffary : ‘The like is to 
ferved in actions upon general ftatutes, concluding c ci 
formam fiatuti, Sc. But in declarations for- sera 
words {poke are to be laid exprefly and pofitively 5 1 
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with an bec verba vel confimilia, nor with a quorum tener 
Sequitur, Fc. Cro, Eliz. 645, 857. 5 Mod.72. And 
where the plaintiff declares on, and recites a ftatute, ke 
muft recite it truly, and ’tis erroneous to mifrecite it ; 
though as to the fubftance of the declaration, the plaintiff 
might have omitted to recite it all, . 1 Ne//. 616. 

In action on the cafe upon afumpfit, the plaintiff is to 
declare upon the whole promife made, and not on a 
part of it; or on trial he will be nonfuited. 1 Danv. 
Abr, 266, Se. It is good to lay large and fufficient da- 
‘mages in declarations: And damages fhall not be given for 
that which is not contained in the declaration; and only 
for what is materially alledged. 10 Rep. 115. 1 Lill. 
Abr, 381. If one declare upon an obligation, with an 


_ hic in curia prolat’, he muft on ayer pray’d of it, fhew the 


obligation, or the declaration will not be good. Anda 
laintiff declaring as executor or adminiftrator, ought to 
fet forth the probate of the will, and letters of adminiftra- 
tion granted, with a profert in curia; or the declaration 
willbe naught: 2 Lill. Abr. 412. 

Where there are two counts in a declaration for things 
of the fame kind, and not averred to be different, it is 
not good; for the defendant is twice charged for the 
fame thing: But on arret of judgment in fuch a cafe, it 
was adjudged good after verdict, and the court will not 
intend them to be the fame. 1 Salk. 213. Ifa decla- 
ration is bad, and the defendant demurs, the plaintiff 
may, on application to a judge, or by motioti in court, 
(but the moft ufual method is by fummons before a judge) 
obtain leave to amend on paying the cofts of the demur- 
rer, (Jc. Butif the defendant do not take advantage 
of it, but pleads in bar, and the plaintiff proceeds to iffue 
thereon, ifthe right is found for the defendant, the plain- 
tiff is etopp’d by the verdict from bringing a new attion : 
And fo it is if he had demurred to the plea in bar. 1 
Mod. 20, 207. Where a declaration is defective, it is 
fometimes aided by the ftatutes of jeofails, &c. but they 
help only matters of form, not matters of fubftance ; for 
uncertainty in a declaration, which is matter of fubilance, 
is not aided by ftatute after verdict, as in cafe of trefpafs 
for taking fith, where their number or nature äre not fet 
forth. 5 Rep. 35. 

The plaintiff hath two terms to exhibit his declaration 
againft the defendant, that term being reckoned one where- 

_in the writ was returnable: And if no declaration comes 
in before the rifing of the court, the laft day of the fecond 
term, the defendant may fign a zon. prof. whereupon he 
dhall have cofts. If the defendant appears in perfon, the 
plaintiff is to declare in three days after appearance in B. 
R. and in other courts, at the next court. As to B. R. the 

plaintiff hath now two terms : and more time in taking a 


tule. The plaintiff’s attorney is to file his warrant the term 


wherein he declares. Stat. 4 Ann. c. 16. If one be in cuf- 
tody of the marfhal of the court, any plaintiff may file a de- 


_ claration against him, and heis obliged to plead thereto; it is 


the fame when he is out upon bail, any other may declare 
againft him : For when a man is in cuftody of the law, 
he is bound to anfwer every one’s fuit; and on 4aé. corp. 
a ftranger to the writ by which the prifoner is arrefted, 
may take notice of the prifoner when he is turned over to 
the marfhal, though at the fuitof another, and declare 


_ againft him, without taking out procefs. 1 Lill. Abr. 413. 


- By ftatute, when a defendant is taken or charged in 


_ euftody, upon any writ out of the courts at Wefmin/ter, or 


imprifoned for want of fureties for appearance, the plain- 
tiff muft declare againft him before the end of the next 
term, and caufe a copy to be delivered to the prifoner or 
gaoler ; to which declaration the prifoner is to plead, or 
the plaintiff fhall have judgment. 4 & 5 W.& M. cap. 
21. But if the declaration be not enter’d, or left in the 
office, before the end of the next term; and affidavit is 
made thereof, and filed, before the end of twenty days 
after, &c. the prifoner, on entering his appearance fhall 
be difcharged by /uper/edeas. Ifa perfon is in cuftody of 
the marfhal, &c. and the plaintiff would charge him 


either with an action or execution, (if in term-time) he 


muft file a bill againft him, and deliver a declaration to 
the turn-key, Sc. and he fhall lie in cuftody two terms, 


_ &ec. but if in vacation, the plaintiffs to go to the mar- 
t 
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fhal’s book in the office, and make an entry guod dèfenden, 
remaneat in cuftodia ad feam A.B. Sc. 1 Salk. 213. 
And in declarations again{t prifoners by virtue of any proa 
cefs out of B. R. it {hall be alledged in cuftody of what * 
fheriff, bailiff, ĉc; fuch prifoner is at the time of the gea 
claration delivered: which allegation fhall be as effectual 
as if the prifoner was in cuftody of the marfhal. 4 © 5 
W-E M. c: 21. 889W.3. c. 21. All declarations 
are to be filed; for ’tis filing that makes them authentick, 
as the foundation of the caufe depending į and before 
filed, they are not of record to warrant a judgment: and if 
the plaintiff’s attorney cannot find the defendant’s attor- 
ney to deliver him the declaration, filing it in the office 
will be a good delivery ; but notice thereof muft be given 
either to the defendant or his attorney, when they are to be 
found; and if the defendant do not plead, judgment fhall 
be had againft him. Pa/ch. 13 Car. B. R. 

On filing declarations, copies thereof ate ferved on the 
defendants, or their attornies, 7c. And by an order of 
all thejudges, anno 12 W. 3. the plaintiff’s attorney is not 
obliged to deliver the defendant’s attorney the original 
declaration; but inftead of it, is to deliver a true copy of 
the declaration; upon delivery or tender whereof, the de- 
fendant’s attorney fhall pay for fuch copy after the rate of 
4 d. per heet, &c. and ifany perfon retufe to pay for the 
copy tendered, the faid copy is to be left in the ofice, 
with the clerk that keeps tlie files of declarations, and there- 
upon the plaintiff’s attorney giving rule to plead, may for 
want of a plea fign judgment ;. and before any plea thall 
be received, the defendant’s attorney is to pay fur the 
copy of the declaration. 1 Lill. 417. 

And by a late order, in every caufe, where f{pecial or 
common bail is filed, and notice given to the plaintif, , 
a copy of the declaration fhall be delivered to the attorney 
for the defendant, who fhall pay for it according to 
the ufual rate; but if the defendant’s attorney, of his 
clerk in his abfence, refufes to pay for fuch copy; or if 
it happens the habitation of the attorney for the defendants 
be unknown to the attorney for the plaintiff ; then it fhall 
be lawful to leave the copy with the officer of the court 
appointed for filing declarations, which fhall be good; 
giving notice, Ge. Ord. Cur. Trin, 2 Geo. 2. 

On the firft day of the following term after delivery of 
the declaration, the paper of rules is to be made up, wri- 
ting on the top the attorney’s name and the term, and un- 
der that the names of the plaintiff and.defendant, as 4. 
B. againft C. D. Sc. and the paper of rules mutt be car- 
ried to'the fecondary, who will give one peremptory rule 
to plead in eight days, &c. A plaintiff’s attorney; may 
amend his declaration in B. R. in matter of form; after 
the general iffue pleaded, before entry thereof, without 
paying cofts, or giving imparlance: But if he amend in 
fubftance, he is to pay cofts, or give imparlance: And if 
he amend in fubftance, after a fpecial plea pleaded, though 
he would give imparlance, he muit pay cofts. 1 Lill. 
Abr. 409. 

A miftake in a declaration, the plaintiff may amend in 
C. B. on notice before the effoin day, and the defendant 
fhall have no advantage of it: Alfo before demurrer, or 
iffue joined, the plaintiff may amend, paying 135. 4d. 
cofts; and force the defendant to plead prefently, or give 
him a further imparlance without paying cofts : But after 
demurrer, or iffue joined, and when the pleadings are en- 
tered on the roll, the plaintiff cannot amend his déclara- 
tion, but is to enter a difcontinuance, and proceed de 
novo. Pradif. Attorn. Edit. 1. p. 147. But the courts 
will often give leave to amend, on motion for that pur- 
pofe, plaintiff paying fuch cofts as fhall be taxed by the 
proper officers. 

On a /atitat in B. R. you may declare againft the de- 
fendant in as many actions as you think fit; but you muft 
have one original, for every action in C. B. The decla- 
ration is grounded upon the writ in the Common Pleas, 
and bill of Middlefex in the King’s Bench: And in C. B. 
it is ufual to declare in actions on Quare claufum fregit, 
as is practifed on a /atitat in B. R. 2 Vent. 259. One 
may not regularly declare in B. R. againft a perfon that 
is not in cuftodia Marefchalli, or hath not filed bail; un- 
lefs he be a privileged perfon, 21 Gar. B. R: If a de- 
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claration begins Queritur de Placito Trang. pro eo quod, 
c. it may be a declaration in cafe, or it will ferve for 
either trefpafs, Or cafe. Cro. Car. 325. 

The plaintif’s attorney is not obliged to fet his hand 
to his declaration; for the defendant’s attorney muft re- 
ceive it without, if he knows bim to be the attorney in 
thecaufe. By ftatute, no man fhall be prejudiced by the 
ancient forms; fo that the matter of the action be fully 
fhewn in the declaration, &c. which fhall be good, though 
the terms are not perfectly proper. 35 Ed. 3. c. 15. 
Vide 27oEl e Ss 16 & 417 Car. 2: c. 8. G4, Ann. 
c. 16. 

Asdecree in Chancery is of the /ike nature with a judg- 
ment at Common law. Chan. Rep. 234. 14 Car. 2. 
Nanny v. Martin. 

Decree. ‘The judgment of a court of equity on any 
bill preferred, is fo called. 

By the laws of England a decree (notwithftanding any 
contempts thereof) fhall zot bind the goods or moveables, 
but only charge the perfon. Ghan. Rep. 193. 12 Car. 
2. Howard v. Sufolk. 

A defendant lay in the Fleet for breach of a decree, the 
plaintiff neverthelefs prefers a bill to difcover an eflate ; 
defendant demurred becaufe a double execution ; yet over- 
ruled. Toth. 137, 138. cites Hill. 1630.: Audley v. 
Harris. 

A /equeftration may be granted in the Exchequer, as it 
has always been practifed in Chancery where a decree is for 
a perfonal duty, otherwife the jurifdiction of the court of 
equity would be to little purpofe, if it had not authority 
fufficient to fee its decrees executed; per three Barons ; 
but the’ Lord Chief Baron doubted, becaufe the Lord 
Chief Baron Hale could never be prevailed upon to grant 
it, nor the Lord Montague, to whofe learning, he faid, 
he muft fubfcribe; but by the opinion of the other 
three it was granted. 2 Freem. Rep. 99. pl. 109. Trin. 
1687. in the Exchequer, Gaaver v, Fountaine. See 7 
Vin, Abr. 3945 402. ; 

Where there is a remedy at law for one thing in a bill, 
which is complicated with other matters which are proper 
in equity, in fuch cafe equity will determine the whole 
matter; per Lord Chancellor. 2 Freem. Rep. 58. in pl. 
64. Trin. 1680. 

Where there is but ome witnefs againft the defendant’s 
anfwer, the plaintiff can have no decree. Vern. R. 161. 
` pl. 151. Pafch. 1683. Alam v. Fourdon. 

Where no ordinary procefs upon the frf decree will 
Jerve for the execution thereof, there muit be a new bill 
to pray execution of the firft decree by a fecond decree. 
2 Chan. Rep. 127,128. 29 Car. 2. Lawrence V. Ber- 
Wey. 

veal agreement, though /ub/equent to the decree, yet 
fhall not fay the execution of it, but the remedy muft be 
by original bill. 2 Chan. Cafes 8. Mich, 31 Car. 2. 
Waklin v. Walthall. 

Whenever a decree is entred by confent, the merits after 
fhall never after be enquired into, unlefs there be an ob- 
jection, that the word con/ent be {truck out of the order. 
MS.Tab. February 1702. Norcot v. Norcot. 

On a new bill to carry a decree into execution, court may 
vary and alter what is thought proper; but on a rehear- 
ing, no further than the petition extends; but if the pe- 
tition be againft the decree in general, though par- 
ticular reafons are given, the whole is open; but 
otherwife it is, if the petition be only againft one or 
two particulars. Sel. Cafes in Chan. in Lord King’s time 
13, 14. Pafch. 11 Geo.1. Colcheffer v. Colchefter. 

The rule of court is, that on appeal the whole caufe is 
open; but on a rehearing, only {o much as is petitioned 
againft ; if all do not petition, it is open only to the pe- 
titioners. Sel. Cafes in Chan. in Lord King’s time 24. 
Trin. 11 Geo. 1. Hayward v. Colley. 

Decree may be altered upon proper application the 
Jame term it is fo pronounced, without a rehearing. MS. 
Tab. May1725. Vaughan v. Blake. No original bill can 
be to vacate a decree figned and inrolled. G. Egu. R. 185. 
Hill. 12 Geo. Floyd v. Man/fell. Matters, proper to be ex- 
cepted to upon the maffer’s report, fhall never be objected 
to a decree after the report confirmed. MS. Tab. April 
28,1726. Parker v. Stanley. All appeals from the Rolls 
are to be made to the Lord Chancellor, and decreés made 


at the Rolls muft be figned or approved of by the Chancellor to 
make them decrees of the court of Chancery. MS. Tab. March 
13, 1727. Morfe v. Dubois. . 
A decree gained by frand, may be fet afide by petition, as 
well as a judgment at law by motion; a fortiori may fuch 
decree be fet afide by dill. 3 Wmss Rep. 111. Pafeh. 
1731. Selden v. Fortefcue Aland. If adecree be obtained 
and inrolled, fo that the caufe cannot be reheard, then 
there is no remedy but by bill of. review, which muft be on 
error appearing on the face of the decree, or on matters fub- 
Jequent thereto, as a releafe, or a receipt difcovered fince. 
3 Wms’s Rep. 371. Trin. 1735. Taylor v. Sharp. See 
Black. Com. 3V. 451. yi 
Decretals, (Decretales) Are a volume or books of the 
Canon Law, {o called, containing the decrees of fundry 
Popes; or a digeft of the canons of all the councils that 
pertained to one matter under one head. See Canon Law. 
Wecuriare, Signifies to bring into order. Moa Ang. 
Tom. 1. p. 243+ 
Dedbane, Ded bane, Sax. An a€tual homicide, or 
manfiaughter. Leg. H. 1. ce 85. 
iDeni, Is a warranty in law ; as if it be faid in a deed 
or conveyance, That 4. B. hath Given, &e. to C.D. 
it is a warranty to him and his heirs. Co, Lit. 304. 
Alfo dedi imports a power of giving any thing. Hob. 12. 
Devication-Day, (Lefum Dedicationis) the feat of 
dedication of churches, or rather the feait-day of the faint 
and patren of a church; which was celebrated not only 
by the inhabitants of the place, but by thofe of all the 
neighbouring villages, who ufually came thither ;, and 
fach aflemblies were allowed as lawful: It was ufual for 
the people to feait and drink on thofe days ; and in many © 
parts of England, they {till meet every year in villages for 
this purpofe, which days are called Feafts or Wakes, | 
Dedinius Porcitatem, Is a writ or commiffion giv 
to one or more private perfons, forthe fpecding fome at 
appertaining to a judge, or fome court: And it is grante — 
ed mok commonly upon fuggeftion, that the party hte 
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to do fomething before a judge, or in court, is fo be 
he cannot travel ; as where a perfon lives in the count 
take an anfwer in Chancery; to examine witneffes Pe 
caufe depending in that court; to levy a fine in the Goma A: 
mon Pleas, EF ce Aya Í 

Derimus Potellatem de Pttomato faciendo, . 
words of writs do command the defendant to appear 
anciently the judges would not fuffer the parties tor 
attornies in any action or fuit, without the King’s writof 
Dedimus Poteftatem, to receive their attornies: But ol 
by ftatutes, the plaintiff or defendant may make att 
in fuits without fuch writs. New Nat. Br. 55, 56. 
the Table to the rto Edit. of the Stat. tit. Attornies. 

Deed, (Fadum) Is an inftrument in parchm 
or paper, but chiefly in parchment, comprehendi: 
contract or bargain between party and party 
an agreement of the parties thereto, for the mata 
ters therein contained: And it confifts of three prina 
cipal points, writing, fealing, and delivery; writi 
expreis the contents; fealing, to teftify the content t 
parties;-and delivery, to make it binding anc perf 
Terms de Ley. Some have enumerated ten things as 
ceffarily incident to a deed. (1) Writing. (2) In pai 
ment (vellum) or paper. (3) A perfon able to cor 
(4) By a fufficient name. (5) A perfon able to be 
tracted with. (6) By a fufficient name. (7) A thi 
be contraéted for. (8) Apt words required by law. 
Sealing. And (10) Delivery. Co Litt. 35.6. 

The word fcriptum or writing doth not import a 
for a contract may be in writing, and not by deed, and 
if fo, it is but a parol agreement: But a deed may beefs — 
fe&tua], although it does not mention, in the begi me 
by orto whom itis made. 1 Ld, Raym. 28. 

1. As to the writing of a deed. Allthe matter and f 
thereof muft be written before the fealing and delivery 
it; for if a man feals and delivers an empty piece 
parchment or paper, although he therewithal gives c 
mandment that an obligation or other matter fh 
written in it, which is done accordingly, yet this will 
make ita good deed. Co, Litt. 171. Perk. S. 118,1 
See Moor 28. Hetley 136,7. ee 

A deed may be written in any hand, as in text, court 
or Roman hand; or in any language, as in Latin or 

: ` Frenchy — 


__,Ecclefiaitical perfons cannot make a leafe of their eccle- 


{ life, or a leafe for years of land, may give, grant or 


and it will be good to all purpofes, and againft all per- 


French, and is as good asa deed writtten in Ezg/i/b and in 
afecrataryhand. 2 Cy, 3. 

If there be any alteration, rafure, or interlining made 
in any part of the deed before the delivery of it, this will 
not hurt the deed. 

But in fuch cafes it is policy to make a memorandum 
of it upon the back of the deed, and to give the witneffes 
notice of it, (this is now ufually done in the atteftation of 
the deed thus: Sealed and delivered, the word being 
frf interlined, Fc.) For otherwife, if it be in any. place 
material, as in the name of the grantor, grantee, in the 
limiting of the eftate, or the like, and it cannot be proved 
to be done before the fealing and delivery of it, efpecially 
‘if it be adeed poll, it is very fufpicious. Co, Litt. 37, 
225. Perk. 8.125, 126, 127, 128, 155. 

It may be written either in a piece of loofe paper or 
parchment, or in a paper or parchment fewedin a book. 
Bro. Oblig. 67. Co. Litt. 137, 139. But the paper or 
parchment muit in moft cafes be ftamped. 





As to the parties contracting. 

It is to be obferved, That fome perfons are difabled by 
Common law, and fome by flatute ; fome are abfolute, 
and fome are fecundum quid only; as in cafe of infants, 
feme coverts, ideots, perfons xox compos mentis, aliens, 
tenants in tail, ecclefiaftical perfons, and others, fome 
of which may not make any deeds or eftates by them at 


all; others but fo and fo limited and qualified. Stat. 32 


Hen. 8. cap. 28. 

Difabilities to make deeds, &c. are chiefly amongft 
perfons of none-fane memory, infants, aliens, women 
who have hufbands, men who have wives, Gc. per- 
fons born deaf and dumb, perfons attaint of trea- 
fon or felony, or in a premunire, clerk convi&t, tenant in 
tail, ecclefiaftical perfons, as bifhops, parfons, and the 
like, with refpeét to lands, ĉc. they hold as fuch, 
joint-tenants, tenants in common, coparceners, diffeifors, 
diffeiffees, &c. 

And this in fome of them is in part, and temporal only, 
but in others of them, it is abfolute, univerfal, and per- 

ual, 

He who has but an ‘eftate-tail in land, can only make a 
leafe of it for his own life by deed, or fuch a leafe as is 
within the fat. 32 Hen. 8. c. 28. 


fiaftical lands for longer than their own lives, or fuch a 
leafe as is warrantable by the ftatute of 13 Elix. cap. 10. 
and 1 Fac. 1. cap. 3. and others. 

And he who has only an eftate for his own or another’s 


charge it at his pleafure for fo long as his eftate lafts ; 


fons for that time. 
And a man who has an eftate in land to him and 


his wife, and his heirs, may make what eftate he will of 


it, and this will be good againft all but his wife, and 
that for her life only. 7 Co. 12. Co. Litt. 42. Perk. 
f 182. 


As to the naming and defcription of the parties and 
_ perfons in deeds: 


‘The names of the parties to deeds ferve only to dif. 
_tinguifh perfons, and to make the perfon intended cer- 
. tain; and therefore it is fafe to defcribe the perfon in- 


tended by his true and proper names of baptifm and fur- 
name ; and if it be a corporation, by the true name where- 

yit was made; yét miftakes in this, unlefs they be very 
grofs, will not hurt, wihil facit error nominis cum de cor- 
w conftat. Bulit. 21, 22. 2 Bult. 302, 303. Co. 

tte 3. Perk. f. 36, 

But if the name of baptifm or furname be miftaken, 
as Jobn for Thomas, or Adderley for Adderby, this is dan- 
gerous. Moor 407, 897. And fee 2 Bulf.70. Perk. 


- 39. y 
"Tis alfo prudent to add the addition of each party, as 
to the place of refdence, with his or her degree, profefion, 

or myflery. 
There are many defcriptions of grantors and grantees; 


as (1) Proper names of baptifm and furnames, and the 


SpA of corporations, or bodies politick or corporate. 
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(2) Names of dignities, office, and the like. And thefe 
(of both forts) will admit adefcription made good by re- 
putation. And fo land will pafs to one, by the name of 
a fon, who is a baftard; fo to one by the name of a wife} 
who is not a wife, if they be reputed or known by that 
name. Hob. 32: 

There muft be fuch a perfon 7 efè at the time of the 
deed made as is named; and he muft be able to give; 
and capable to receive that which is given or granted 
by the deed. Plowd: 345. Co. Lit. 2, 3. Perk. 43, 523 

And therefore if an annuity be granted to the right 
heirs of ¥. S. he being then living, this is void; for 
there is none fuch, nor can be whiltt he lives. Perk, f 

2i 
: So primogenit. proli of A. and B. and they have no 
iffue yet born. Cro. Car. 22. 

If a man gets another name by common efteem than his 
right name, and he is known by his other name, his deed 
made by this other name may be good. 6 Co. 36. Co. 
Litt. 3. Perk: f. 41 

The miftake is lefs dangerous where any other part of 
the deed, or fome other addition, fhall make the perfon 
intended certain. 6 Co. 36. Co. Litt. 3. Perk. f. 40. 


With refpet to the capacity of the perfon to be contrated 
with : 

All perfons male or female, ecclefiaitical or temporal; 
and all bodies natural or politick, are capable to take by 
grant, or to be contracted with, unlefs difabled by their 
being zon compos mentis, Fc. as before, as to the difabili- 
ties to grant, Ge. 

The King, for the greatnefs of his perfon, is difmbled 
to take by deed iz pais; and therefore if a feotiment be 
made to him there, and livery of feifin be made upon it, 
this will be void; but he is to take by matter of record, 
which is of a higher nature than a deed. Fitz. Fait and 
Feoffment 21. 

Leafes made to him by colleges, deans and chapters, 
or any other having a fpiritual or ecclefiaftical living, 
againft the ftatute 13 Eliz. c. 10. are! reftrained by the 
fame act, as well as leafes made to common perfons. 5 
Co. 14. 

If a leafe is made to hufband and wife for their lives, 
the remainder to the heirs of the furvivor; this is a good 
remainder notwithitanding the uncertainty. Godé. Cafès 
167. 

If a leafe be made tothe hufband, habendum to the wife; 
the abendum to her is void, for fhe is a itranger to the 
premiffes of the deed. 3 Leon. 32, 33, 34. 


Concerning the name of the grantee: 

It is to be remarked, That grantees, Gc. muft not only 
be perfons in being, and capable to take by grant, Gc. 
by the name in the deed mentioned, but they muft alfo 
be fufficiently named and defcribed one way or other, and 
he himfelf, and not a ftranger, muft take by the deed $ 
and fome that cannot grant or give, yet may take or re- 
ceive. And a grant made to two, three, or twenty fuch 
perfons, is good. Co. Litt. 2, 3. Perk. fi 43. 

If a grant be in all other refpects well made, except 
the omiffion of the name of the grantee, if it does not 
exprefs who fhall take by it, it is void. 

There are divers forts of names and nominations of 
perfons, or bodies politick or corporate; that may take, 
whereof there are divers forts ; as firft, the proper names 
or furnames, wherein notwithftanding there may be am- 
biguity of a gift or grant to my fon Jobn, (having two 
of that name,) perhaps it may be made good by an aver- 
ment which Jobn is meant. 

There are alfo other names or defcriptions, as by fome 
dignity, office, or the like; as the Earl of Hertford, Lord 
Treafurer, and the like: And this will admit of a de- 
{cription made good by reputation, though not by truth 5 
as land will pafs even by conveyance to one by the name 
of fon who is a baffard, by the name of wife who is not 
fuch, if he or fhe be fo reputed or known by that name. 
27 Edw. 3. 85. Balf. 3. 

But the fafe way in the cafes of common perfons is, to 
name the parties grantor or grantee, &c. by their names 
ofbaptifm and furname, &c. Co, Litt. 3; 

For 


For where the grant intends to defcribe the perfon of 
the grantee by his proper name, and omits or miftakes his 
Chriftian name or furname ; commonly the deed is void; 
unlefs there be fome fpecial mattér to help it. 

And yet if the grant does not intend to defcribe the 
grantee by his known hame, but by fome other matter, 
there it may be good, by a defcription of the perfon, 
without either name of baptifm or furname. Co. Litt. 3. 

A bifhop by the name of Bifhop of London, may take 
without any other name, Co. Litt, 3. Bulf. 21. 


As to the thing to be contra&ed for: 

All corporeal and immoveable things, fuch as are faid to 
lie in livery, as honours, ifles, villages, manors, meffuages, 
cottages, lands, meadows, paffures, woods, advow/ous, 
moors, marfoes, furxes, heaths, mines, quarries, and the 
like; and fome incorporeal things that are incident and 
appendant to them, are grantable from any man to ano- 
ther man in fee-fimple, fee-tail, for life or years at firit, 
and tranfmiffible and affignable afterwards by the grantee 
thereof iz infinitum at pleafure. Co. Litt. 20. 

A grant may be of a moiety, third, fourth, or fifth, 
or other certain part of a manor, or of land, by the name 
of a third, fourth, fifth, or other certain part, and good, 
Co. Litt. 190. : 

So of a third or fourth part of tithes, and the like. 
Dyer 84. 

And all incorporeal things, fuch as are faid to lie in grant, 
as rents and /ervices ; and of thefe not only fuch as are re- 
ferved upon any eftate made of land, but fuch as are 
granted out of land, feigniories, commons, vicarages, 
advowfons in grofs, eftovers, dignities, ways, waters, 
fithings, franchifes, ferries, leets, waifs, eftrays, and 
fome offices. All thefe and the like things are grantable 
by one to another in fee-fimple, fee-tail, for life or for 
years at firt, and de zovo, but they are grantable and 
affignable over ix infinitum. But thefe things may not be 
granted otherwife than by deed. Co. Litt. 144. Fitz. 
Grant, 145. Perk. f, 87, 91, 103. .Bro. Grant, 3. 
3H.6.20. 9H. 6.12. 

And if a man has a rent referved on a particular eftate, 
he may grant over parcel of it. 

And of whatfoever a fine may be levied, a grant by 
deed of the fame thing may be made. 

A grant of an acre of land covered with water, is good. 
Co. Litt. 4. 

Rents and fervices referved upon any eftate, and rents 
granted out of land (it is faid) are grantable over iz infi- 
nitum; butone may not grant rent out of arent, nor may 
one grant over a rent which he has till he has feifin of it. 
Perk. f- 88, 89. Bro. Grant, 171. 


With regard to the words requifitein a deed: 

They depend upon the eftate intended to be conveyed. 
If a man would purchafe /ands or tenements in fee-/imple 
it behoves him to have thefe words in his purchafe, To 
have and to hold to him and to his heirs; for thefe words, 
his heirs, (only) make the eftate of inheritance, in all 
feoffments and grants. But this is to be underftood of 
natural bodies : For if lands be given to a fole body poli- 
tick or corparate, (as to a bifhop, parfon, vicar, mafter 
of an hofpital, &c.) there to give him an eftate of inhe- 
ritance in his politick or corporate capacity, he muft ufe 
thefe -words, To have and to hold to him and his fuc- 
ceéffors. Co L. 8. Se. 

If an eftate-ta:] is intended to be created, the words 

mult be, To have and to hold to him and to the heirs of 
his body. See title Fee. 
_ The neceffity of the word heirs or fucceffors, as the cafe 
requires, is therefore abfolutely neceflary in conveyances 
of eftates of inheritance ; for if a man purchafes lands by 
thefe words, To have and to hold to him for ever; or by 
thefe words, To have and to hold to him and his affigns for 
ever: In thefe two cafes he has but an eftate for term of 
life. See Co. Litt. 8. 6. Gc. 


As to fealing and delivery: 
A deed fealed and delivered, tis faid may be good with- 


out figning; for the feal is the effential part of the deed: . 


But ’tis ufual to have deeds figned; and there muft be 


witneffes to the fealing and delivery, who are to indorfe 
or under-write their names thereon. 1 Inf. 7. 10 Reps 
93. The figning is of great ufe, for the {ubfcribing wit- 
neffes to the deed may be dead; when proving their death, 
and the hand-writing of the party executing the deed, will 
be fuflicient to eftablifh the fame. If a writing is not 
fealed, it cannot be a deed: And if the print of the feal 
be utterly defaced; the deed is infufficient, fo that it cannot 
be pleaded; but it may be given in evidence. 3 Inf. 
169. 5 Rep. 23. lf any deed be read falfe to an illiterate 
perfon, though he fign, feal, and deliver it, it fhall not 
be his deed, to bind him: Though if he does not require 
the deed to be read, and feal and deliver it, he is bound 
by the fame. 2 Rep. 3. 2 Rol. Abr. 28. And if he 
that is to feal the deed, caufe a ftranger covinoufly to read 
it falfe, to make the fame void ; this will not hurt the deed. 
12 Rep. 90. Heb. 96. If another perfon feal my deed, | 
and I take it after fealed and deliver it as my deed; it is 
held to be good. Perk. Sed. 130. See Co. Litt: 171. 

If two make a deed, and one of them feals it at one time, 
and the other at another time; this is as good as if they 
fealed it together. Lane 32. 

Ifa deed concludes with thefe words, In witne/s where- 
of I have hereunto fet my hand; and the party writes his 
name, and puts his feal ; this isa good deed, although no 
mention be made of putting his feal to it. Hetley 75. 

If I have fealed my deed, and after I deliver to him to — 
whom it is made, or to fome other by his appointment, 
and fay nothing, this isa good delivery. 

So if I take the deed in my hand, and ufe thefe, or the 
like words, here take him, or this will ferve; or I deliver 
this as my deed, or I deliver him you ; thefe are deliveries. 

So if | make a deed of land to another, and being upon 
the land, I deliver the deed to him in the name of feifinof 
the land; this is a good delivery. ay 

So if the deed be fealed, or lying in a window, or ona 
table, and I ufe thefe, or the like words, There he is, tal 
it as my deed: this is a good delivery, and perfects th ' 
deed; foras a deed may be delivered by words without 
aéts, fo may it alfo be delivered by acts without words. g 
Co. 137. Dyer 167, 192. Co. Litt. 36,49. 35 Aff. pl. 

Regularly there may not be two deliveries of a deed, for 
where the firft doth take effect, the fecond is void: Unlefs 
it be where the deed is delivered to a ftranger as an efcrow; 
or when a deed, good at firft, becomes void afterwards by ` 
the breach of the feal; or a feme covert feals a deed, and 
after being fole delivers it again, Jc. Perk. Sed. 154. 
Co. Litt. 48. 5 Rep. 119. The delivery of any deed may 
be alledged at any time after the date ; but not before. 
Dyer 315. A deed may be good without all the orderly 
and formal parts; but without delivery by the party him- 
felf, or his attorney lawfully authorifed, to the party to 
whom made, or fome other to his ufe, it is no deed: And 
the delivery may be either abfolute or on condition, 4 
Inf. 35. 2 Rep. 5. Ifa deed fealed, lieth on the table, 
and the grantor faith to the grantee, Take that as my deed, 
or this will ferve, Sc. itis a good delivery: But if it be 
thus left when fealed, and the party to whom made takes 
it up, this is no delivery, without fome words. Though 
where parties have come for that purpofe, and done every 
thing but'delivery ; it has been adjudged a good delive 
in law. Cro. Eliz. 7. 1 Leon. 140. Of deeds there a 
two forts, deeds indented, and deeds poll; which names 
principally arife from the form of them, the one being cut 
in and out at top, dentwife, and the other plain : that is 
fhaved clofe, from whence it takes the name of deed polla 
See Black. Com. 2V. 296. A deed indented is defined to be 
a deed confifting of two parts, or more, for there are deeds 
tripartite, quadripartite, Jextipartite, (Sc. in which it 
expreffed, that the parties have to every part thereof in- 
terchangeably fet their feveral feals ; and for that it con- 
tains more parts than one, each part is indented, OF 
cut one of them into the other, that thereby it may 
appear they belong to one bufinefs or contratt. Wef. — 
Symb, Se&. 47. A. deed poll is faid to be a decd 
teftifying that only one of the parties to the agree- 
ment hath put his feal to the fame, where fuch par 
is the principal or only perfon, whofe confent or aétis — 
neceflary to the deed: And it is therefore a plain deed, 
without indenting, and is ufed when the vendor, for- 
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example, only feals, and there is no need of the vendee’s 
fealing a counterpart, becaufe the nature,of the contract is 
fach, as it: requires no covenant from the vendee, Sc. 
Co. Litt..55. ’ 
` The feveral parts of deeds by indenture, are belonging to 
the feoffor, grantor, or leffor, who have one; the feoftee, 
grantee, or lefiee, who have another ; and fome other 
perfons. as truftees, a third, &c, and the deed-poll which 
is fingle; and of but one part, is delivered to the feoffee, or 
grantee, ‘sc. All the parts.of a deed indented, in judg- 
~ ment of law, make but one intire deed ; but every part is 
of as, great force as all the parts together, and they-are 
efteemed the mutual aéts of either party, who may be bound 
by either part of the fame, and the words of the indenture 
are the words of either party, ¢%c. But a deed poll is the 
fole deed of him that makes it, and the words thereof fhall 
be faidto be his words, and bind him only. Plowd. 134, 
421. ` Lit: fe&. 370. And there are other divifions of 
deeds ; fome are abfolute, and fome conditional; fome. in- 
rolled, and others not inrolled ; fome concerning the realty, 
fame the perfonalty, éc. and fome have in them matter 
of gift or grant ; and others matter of di/charge. 

‘There are feveral kinds of deeds, by which lands pafs 
from one man to another; as of bargain and fale, feof- 
ment, leafe and release, indentures to lead the ufés of fines 
and recoveries, fettlements, Has affignments, exchanges, 
mortgages, ‘Sc. And. deeds have {evera) formal. parts, 
viz. The premiffis, habendum, reddendum, condition, co- 
venants, warranty, date, fealing, &¢. _ The premiffes fet 
forth the proper names of the parties, with their addi- 
tions of place and quality; and comprehend the cer- 
tainty of. the lands and tenements to be conveyed, with 
the confideration of the deed, as money, natural love, &‘c. 
the premiffes alfo contain the exceptions, if there be any, out 
of the land granted; as of timber, mines, &c. and in 
many deeds there may be an occafion of a recital of former 
deeds in the premifles, particularly in affignments of leafes, 
mortgages, (ic. The habendum names the certainty of 
the eltate granted, for what time the grantee is to have it, 
and.to,what ufe :. and it fometimes qualifies the eftate, fo 


that the general implication-of it, which by conftruétion of, 


law pafies in the premiffes, by the Labendum may be con- 
trolled; but not if the eftate is :exprefied in the premiffes. 
Tikewife an habendum may explain the premiffes, to pre- 
vent wrong; and fometimes the premiffes are thereby en- 
larged. A freehold cannot be granted by deed with ha- 
bendum ata day to come: and a deed or leafe, habendum 
from henceforth, includes the day on. which it was dated : 
hut Aahendum a die datus excludes it, The reddendum is 
that claufe in the deed which referveth fome new thing to 
the grantor; as rent, fuit, fervice, ĉr. and is ufually 
made by the words yielding, paying, doing, Ic, A leflor 
cannot referve to any but himfelf, his heirs and executors, 
@e. nor can he referve to himfelf parcel of the annual 
profits, fuch as the herbage of the land; for that would 
be repugnant to the grant, it being a part thereof. 
` Conditions and covenants in deeds are for the holding or 
not holding of the eftate granted, on performance of fome 

_ aĝ: and a condition relating to a real eftate, is a qua- 
lity: annexed by him that hath the eftate, intereft or right 
in the fame, whereby the eftate granted may be defeated, 

f enlarged, or created, upon an uncertain event. Condi- 
tions are exprefled by thefe words, wiz. upon Condition, 
Provided, So that, (Sc. and Provided always, and it is 
covenanted, is a condition, by force of the provifo, and a 
covenant, by virtue of the other words; though fome- 
times a provifo fhall amount to a covenant, and fometimes 
be taken for a limitation, exception, refervation, explanation, 


oe, 

The warranty in deeds is to fecure the eftate to the 
grantee and his heirs, &c. and isa covenant real, annexed 
to the land granted, by which the grantor and his heirs are 

bound to warrant the fame to the grantee and his heirs, 
and that they fhall quietly hold and enjoy it: or upon 
voucher, &ec. the grantor fhall yield other lands, to the 
value of what fhall be eviéted. Where a feoffor grants 
away all his eftate.in the land, and is not bound to war- 
rant the title, but the feoffee is to defend it at his peril ; 
the feoffee fhall have all the deeds, as ‘incidents to the 
land, although not granted in exprefs words: but where 









the feoffor warrants the land, it is otherwife : the feoffor, 
fhall have them to defend the title; and the feoffee mutt 
truft to his warranty, and have only fuch deeds as con- 
cern the poffeffion, (ve. 

In witne/s whereof, Fc. afcertains the date of the deed ¢ 
and is as well part of it, as what is written before.. 1 a/t.. 
6, 47, 201, 365. Plowd. 152. Wood's Inf. 224, 225, 
Se 1 Nelf. Abr. 624, Fe. Deeds of bargain and fale 
are to be inrolled, by Stat. 27 Hen. 8. c.16. A copy of 
a bargain and fale inrolled fhall be as fufficient as the ori- 
ginal deed, by Stat. 10 Ann. c. 18. fe. 3. But eftates 
in fee are now generally granted and conveyed by indentures 
of leafe and releafe. And all deeds are to be regi/fered in 
the counties of York and Middlefex. Stat. 2 <3 3 Ann. 
CoA at G- Aom Ce “Bers Of Anh. (00135... 7 Aan. (rer 20, 
8-Geo, 2. c. 6. 25 Geo. 2. c. 4. And it is much to be 
withed that regifters were univerfally eftablithed through- 
out the kingdom. 

In deeds, the confideration is a principal thing to give 
them effect: and the foundation of deeds ought always to 
be honeft, That a deed was executed upon a corrupt 
agreement dehors, the deed may be averred in pleading. 
See the cafe of Collins and Blantern, a new and very pecu» 
liar cafe. : Wilf. Rep. par. 2. fo. 341, Se. The plea 
was fettled both by Mr. Serjeant Hewit (now Lord Lyford, 
Chancellor of Ireland) and Mr. Serjeant Glyn. Falle 
Latin, or falfe Englifb, will not make a deed void: but 
rafure or interlineation in a material part, will render the 
fame void ; unlefs fome memorandum be made thereof on the 
back of the deed, teftifying its being done before fealing. 
1 Rol. Rep. 406. If words are blotted out in a deed, by a 
grantee or leffee himfelf, although it be not in a place 
material, it will make the deed void, Dyer 261. This 
muft mean after execution. It has been adjudged, where 
an eftate cannot have its effence without a deed, there 
if the deed is rafed in any material part, after the de- 
livery, it makes ‘the eftate void: but if the eftate may 
have effence without a deed, then notwithftanding it is 
created by deed, and that deed is rafed, it fhall not de- 
ftroy the eftate, but the deed. 1 Nel//. Abr. 625. When 
a chofe in aétion is created by deed, the deftruction of, 
fuch deed is the deftru€tion of the Wuty itfelf; as in cafe 
of a bond, bill, &c. though it is not fo, where an eftate or 
intereft is created by a deed. 3 Salk. 120. 

If a deed be fupprefled, on proof made that it came to 
the party’s hands, and of its contents, the perfon injured, 
will have the fame benefit to hold the eftate, as if the 
deed could be produced. 2 Vern. Rep. 280. A perfon 
committed for burning a deed, fee 2 Vern. 561. Abr. 
Caf. Eq. 169. An indorfement on a deed, at the time of 
the fealing and delivery, is a part of the fame: but if 
an indorfement be after the delivery, it is a new deed, 
Mod. Caf. 237. Deeds, if fraudulently made ; when got 
by corrupt agreement, as on ufurious contract; and when 
made by force or durefi, Jc. are void: fo they are for 
uncertainty, and by reafon of infancy, coverture, or other 
difability in the makers, Ge. 2 Rol. Abr. 28. 1 Inf. 
253. 11 Rep. 27. A deed may be good in part, and 
void in part ; or good againft one perfon, and void as to 
another: if all the parts of a deed made by law ftand to- 
gether, no one part fhall make the whole void. And if 
a deed by any con/frudiou of law can be conftrued to have 
legal operation, the law will not make it utterly void, 
though it may not operate according to the purport of the 
deed: alfo the law will tranfpofe and marthal claufes in 
deeds, to come at their true meaning; but not to confound 
them. Where the words of a deed may have a double 
intendment, one ftanding with law, and the other contrary 
to it; the intendment that ftandeth with law fhall be 
taken. 1 Lill. Abr. 421. ‘1 Inf. 42,217. 1 Shep. Abr; 


o. 
Phere are four grounds for theexpo/ition of deeds. 1. That - 
they may be beneficial to the taker. 2. That where the 
words may be employed to fome intent, they fhall never be 
void. 3. That the words be conftrued according to the 
intention of the parties, and not otherwife; and the intent 
of the parties fhall take effect, if it may poflibly ftand with 
law. 4. That they are to be confonant to the rules of 
the law. And deeds fhall have a reafonable expofition, 
without injury againft the grantor, to the greateft advan- 
Luu tage 
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‘age of the grantee. They are to be expounded upon the 
whole, and if the fecond part contraditts the firft, fuch 
fecond part fhall be void; but if the latter part expounds 
or explains the former, iets it may do, both of them 
fhall ftand. Plowd. 160. Raym. 142. 6 Rep. 36. 1 
Faft. 313. 1 Rel. Rep. 375. The firft deed of a perfon, 
and laft will, ftand in force. In deeds indented, all 
parties areeftopped, or concluded, to fay any thing again{ft 
what is contained in the deed. 1 Jnf. 45. And where 
a deed is by indenture between parties, none can have an 
adtion upon that deed, but he who is a party to it; but 
where ’tis a deed poll, one may covenant with another 
who is not a party to it, to do certain aéts, for the non- 
performance whereof he may bring an action. 2 Lev. 
74. Where aman juftifies title under a deed, he is to 
produce the deed: if a deed is alledged in pleading, it 
muft be fhewed to the court, that the court may judge of 
the validity of it, and whether there are fufficient words 
te make a good contract; and when it is fhewn to the 
court, the deed fhall remain in court all the term, in the 
hands of the cufłos brevium; but at the end of the term, 
it fhall be delivered to the party. If the deed is de- 
nied, it muft remain in court till the plea is determined. 
10 Rep. 88. Wood 235. A deed fet forth with a profert 
hic in curia, remains in court in judgment of law all that 
term; and any perfon may, during that term, have benefit 
by it, though he hath it not ready to thew: the adverfe 
party may take any advantage by the deed that it will af- 
ford him. 5 Rep. 74. 1 Nel/. 625. But now the deed 
is not aétually brought into court, but generally remains 
in the hands of the party’s attorney, who gives oyer and 
copy of it to the attorney of the other party, if demanded. 
Deeds fealed and delivered cannot be pleaded, &c. if not 
ftamped according to law. 5 & 6 W. © M. cap. 21. 
Every deed that is pleaded, fhall be intended to be a deed 
poll ; except it be alledged to be indented: and if it 
begins, This indenture made, &c. though it be not in- 
dented, it may be a good deed poll. 5 Rep. 20. The 
indenting is now confidered as only matter of form, and 
many deeds are called indentures, beginning with the 
words, This indenture, though not actually indented. 
Befides, there are articles of various kinds which do not 
begin with thefe words, and yet are called deeds or arti- 
cles of agreement, ĉe. and thatis good inlaw. A deed 
poll commonly begins thus: Yo all people to whom thefe 
prefents fhall come, (Fc. Or, Know all Men by thefe pre- 
Jents, Fc. See Accomplifbed Conveyancer, Vol. I. edit. 2. 

Deeds, fealing of. At Common law, bonds, bills, 
and notes, which concern mere chofes in aficn, were held 
not to be fuch goods whereof /arceny might be committed: 
but by Sat. 2 Geo. 2. c. 25. they are put upon the fame 
footing, with refpet to /arcenies, as the money they were_ 
meant to fecure. Black. Com. 4 V. 234. 

Weemfters, (from the Sax. dema, a judge or umpire) 
Are a kind of judges in the i/e of Man, who without pro- 
cefs, or any charge to the parties decide all controverfies in 
that ifland ; and they are chofen from among themfelves. 
Camb. Brit. 

Weer-feld, A park or deer-fold; Sax. deer, fera, and 
Jald, fabulum. Cowel. 

Weet-hapes, Are engines, or great nets made of cords 
to catch deer; and no perfon not having a park, &c. fhal] | 
keep any of thefe nets, under the penalty of 40s. a month. 
Stat. 19 H.7. cap. 11. 

Weer-fealets, There are feveral laws, for the punifh- | 4 
ment of deer-ftealers ; as by 3 Fac. 1. c. 13. None shall 
kill or chafe any deer, in any park or inclofed ground, on 
pain of fuffering three months imprifonment, and to pay 
treble damages: and perfons not having 40/. per ann. in 
lands, or worth zoo/. in goods, &c. are not to ufe any 
gun, bow, dog, &c, to kill deer; and their guns, &e. 
may be taken from them. By the 13 Car. 2. cap. 10. It 
is ordained, That whoever fhall courfe, kill, hunt, or take 
away any red, or fallow deer, from any parks, Gc. fhall 
be liable to a penalty of zo/, And the Szat. 3 B -4 W. S 
M. c. 10. infli&s a penalty of 20/. for unlawful hunting 
and courling of any deer; and 30/. for taking, wound- 
ing, or killing, to be levied by diftrefs; which is to be di- 
vided into three parts; one whereof to go to the informer, 
another to the poor, and the other to the owner of the 
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deer; and if no diftréfs can be had, the offenders thall be 
imprifon’d a year, and fet on the pillory, &c. 

Pulling down pales or walls of parks, &c. where dau 
are inclofed, by this a& is punifhed with three months 
imprifonment: and the offences are determinable by 
juitices of peace of the county where committed. Alfo 
by 5 Geo. 1. ¢. 15. & 28. Perions guilty of deer-ftealing 
may be inditted before a judge of gaol delivery, and in 
that cafe be tranfported to the plantations for feven 
years: and perfons otherwife convicted before they are - 
difcharged, are to enter into bond of so/. Penalty, to 
the perfon injured for future good behaviour; keepers of 
parks, killing deer without confent of the owners, incur - 
a forfeiture of 50/. and others pulling down walls and 
fences of parks, are liable to the penalties inflitted by _ 
38 4W.& M. c. 10. for killing of deer. 

Thus ftood our laws till the great infolences of the 
Waltham Blacks made a further provifion neceflary, when 
by Stat. 9 Geo. 1. c.22. it was enacted, That if any perfons 
armed with fwords, fire-arms, or other weapons, and 
having their faces d/acked, or being otherwife difguifed, 
fhall appear in any foret, park, &c. and unlawfully hunt — 
or kill any deer ; rob any warren, &c. or fhall fet fire to 
any houfe, or fhoot at any perfon in a dwelling-houfe, or — 
other place ; er fend any letter without a name iubfcribed, _ 
or with a fi@titious name, demanding money of any per- 
fon, ĉe. they fhall be guilty of felony without benefit of 
clergy: and 50/, reward is given for the apprehenfion — 
of the offenders. This ftatute is continued for five years, 
by 12 Geo. 1. cap. 30. and made perpetual by 31 Geo. Ze 
ce 42. 1 

Perfons convicted a fecond time of hunting, or caking y 
away deer in uninclofed forefts, &c. or coming armed 
with an intent to hunt or take them, who fhall beator 
wound any keeper, &c. fhall be tranfported for feven — 
years. 10 Geo. 2. c. 32. Before the charta de forefla, 
9 H. 3. to hunt the King’s deer, in any foret or park 
was felony; but that charter ordained, that none fhould 
lofe either life or member for killing the King’s deer, 
2 Rol. Rep. 120: And the hunting in any foreft, tes pak: 
with vifors or painted faces in the day-time, or in the 
night, with or without fuch vifors, if the party conceal the 
fame, it is felony by Stat.1 H. 7. c. 7. So that we may 
obferve there is fome agrecement between our an 
laws and modern ftatutes. A perfon was conviéted ont 
ftatute of deer-ftealing, and it appearing by the 
viction, that the deer were not in a park inclofed, & 
upon motion in B. R. the conviction was quashed. “Mich. 
9 W.3. Mod. Fuff. 161. A conviction of deer-ftealin 
may be removed by certiorari into B. R. but the ie ae 
doing it is to give bond in the penalty of 60/, to the ; 
tice of peace before whom convicted, to profecute fi ah 
or render his perfon in a month after the conviction con- 
firmed, Fc. 5 Geo. 1. c. 15. c. 28. See Game. 

De effendo quietum de Celonio, Is a writ that we 
for thofe who are by privilege free from the payment of 
toll; on their being molefted therein. F. N. B. 226. — 

De erpenfis militum, A writ commanding the fhe- 
riff to levy the expences of a knight of the fbire for abt" 
tendance in parliament, being 45. per diem by ftatute: š 
and there is a like writ de expenfis civium & burgenfamy a 
to levy 2s. per diem, for the expences of every citizen. — 
and burge/s of parliament. Stat. 23 Hen. 6. cap. p l 

Int. 46. Pe 

De fatto, Signifies a thing actually done; that is done ; 
indeed. A King de fa4o is one that is in aéual poffefion — 
of a crown, and hath no lawful right to the fame; in 
which fenfe it is oppofed to a King de jure, who hath 
right to a crown, but is out of poffeffion. 3 Tuf. 7e — 

Defamation, (defamatio) 1s-when a perlon i 7 £ 
fcandalous words of another, or of a magiftrate, & Stor 
whereby they are injured in their reputation ; for which — 
the party offending fhall be punifhed according to 
nature and quality of his offence; fometimes by a 
on the cafe at Common law, Semetinans by ftatute, a 
fometimes by the ecclefiaftical laws. Defamation is 
punifhable by the fpiritual courts; in which courts it ou 
to have three incidents, vix. Fir, It is to concern ma 
fpiritual, and determinable in the ecclefiaftical courts 5 pa 
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for calling a man heretick, fchifmatick, adulterer, for- 
wicator, &c. Secondly, That it be a matter fpiritual only ; 

for if the defamation concern any thing determinable at the 

- Common law, the ecclefiaftical judges fhall not have co- 
nufance thereof. And Thirdly, Although fuch defamation 
be merely fpiritual, yet he that is defamed cannot fue for 

- damages in the ecclefiaftical courts ; but the fuit ought to 
be only for punifhment of the fault, by way of penance. 
Terms de Ley. See Aion on the Cafe for Words, alfo Pro- 
hibition. 

‘Default, (Fr. defaut) Is commonly taken for xon- 
appearance in court, at a day afligned; though it extends 

_ to any omiffion of that which we ought todo. Bra&. lib. 
5. trad. 3. Co. Lit. 259. If a plaintiff makes default 
in appearance in a trial at law, he will be nonfuited ; 
and where a defendant makes default, judgment fhall be 
had againft him by default. In aétion of debt upon 
bond, if the defendant pleads a releafe, and ifue is there- 
upon joined, if at the trial the defendant makes default, 
the plaintiff may pray judgment by default; becaufe by the 

lea the duty is confefled, and therefore no inqueft need 
ts taken by default: but if the defendant plead Non ef 
fotum, by that plea the duty is denied, and therefore 
the plaintiff muft prove the bond, whereupon he will be 
tntitled to a verdict for the penalty, with cofts of fuit. In 

.trefpafs, if the defendant plead a releafe, and then make 
default, the plaintiff cannot pray judgment by default; but 
an inqueft is to be taken, becaufe damages are uncertain. 

1 Salk. 216. 

‘Tenant in tail, tenant in dower, by the curtefy, or 
for life, lofing their lands by default, in a precipe quod 
reddat brought again{ft them; they are to have remedy 
by the writ quod ei deforciat, &c. Stat. Weftm. 2: 
c. 4. And in a quod ei deforciat, where the tenant joined 
iffue upon the mere right, and the jury appearing, the 
defendant made default; it was adjudged, that in fuch 
cafe final judgment fhall be given: but if the tenant had 
made default, it would be otherwife, for then a petit cape 
muft ifflue againft him, becaufe it may fo happen that he 
may fave his default. 1 Nelf. Abr..627. By default of a 
defendant, he is faid to be generally out of court to all 
bea but only ‘that judgment may be given againft 

im: and no judgment can be afterwards given for the 
defendant. Ibid. 628. 

When two are to recover a perfonal thing, the default 
of one is the default of the other: contra; where they are 
to difcharge themfelves of a perfonalty ; where the de- 

fault of the one is not theidefault of the other: 6 Rep. 25. 
1 Lill. Abr. 425. In an action againft two, if the procefs 
be determined againft one, and the other appears; he fhall 
be put to anfwer, notwithftanding the default of his com- 
panion. 2 Danv. Abr. 480. Where the baron is to 
have a corporal punifhment for a default, there the default 
of the wife hall not be the default of the hufband : but 

- otherwife it is where the hufband is not to have any cor- 

poral punifhment by the default. Ibid. 472, 473: 

- If a defendant imparl to another day in the fame term, 

and make default at the day, thisisa departure in defpite 

‘of the court: and when the defendant after appearance, 

_ and being prefent in court, upon demand makes depar- 

ture, it is in defpite of the court, and the entry is, Æt 
pred. tenens, licet folemniter exadus, non revenit, Jed in con- 

‘temptum curia receffit, F defaltam fecit, Ge. Co. Lit. 

139. Before a verdiét is taken by default, the cryer of 

the court calls the defendant three times; and if he doth 


‘not appear, the plaintiff’s counfel prays, that the inqueft 


may be taken by default : he is called three times; to thew 
if he hath any challenge to the jurors; and if he doth not 
appear upon the cryer’s calling, then the capiatur per de- 
fault is indorfed on the back of the panel. 1 Lil. 425. 
Suffering judgment to go by default, is an admifiion of 
the contra¢t declared on. Stra. 612. After the inqueft 
‘is taken by default, the defendant can make no fuggettion 
on the roll. Str. 46. Default, and faver of default, 
n.ade a large title in the old books of law. ` See 52 H. 3. 
RENO NA LSS 2A Se Bd silo (Co Do KIA 2. CF 12 Ed. 1. 
Default in criminal Cafes, An offender inditted ap- 
pears at the capias, and pleads to iffue, and is let to bail to 
attend his trial, and then makes default; here the inquett’ 
in cafe of felony fhall never be taken by default, but a 
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capias ad audiendam juratam {hall iffue, and if the party i8 
not. taken, an exigent; and if he appear on that writ, 
and then make default, an exigi facias de novo may bo 
granted : but where upon the capias or exigent the fherif 
returns cepi corpus, and at the day hath not his body, the 
fheriff fhall be punifhed, but no new exigent awarded, be- 
caufe in cuftody of record. 2 Hale’s Hif. P.C. 202. 

Default of Jurors, If jurors make default in their 
appearance for trying of caufes, they fhall lofe and forfeit 
iffues, unlefs they have any reafonable excufe proved by 
witneffes, in which cafe the juftices may difcharge the if- 
fue for default. Stat. 35 H. 8. c. 6. 

Wefeafance, (from the Fr. defuire, to defeat) Sigri- 
fies a condition relating to a deed, which being performed, 
the deed is defeated, and rendered void; as if it never had 
been made. ‘The difference between a common condition 
and a defea/ance is, that the condition is annexed to, or 
inferted in the deed ; and a defea/ance is a deed by itfelf, 
concluded and agreed on between the parties; and having 
relation to another deed. The defeasance may generally 
(as in the cafe of a bond, &c.) beindorfed on the back of 
the deed. To make a good defea/ance it muft be, 1. By 
deed, for there cannot be a defea/ance of a deed without 
deed ; and a writing under hand doth not imply it to be 
a deed. 2. It muft recite the deed it relates to, or at leaft 
the moft material part thereof, (unlefs it be on the back, 
as mentioned before.) 3. It is to be made between the 
fame perfons that were parties to the firft deed. 4. It 
muft be made at the time, or after the firft deed, and not 
before. 5. It ought to be made of a thing defeafible. 1 
Inft. 236. 3 Lev. 234. Inheritanctes executed by li- 
very, fuch as eftates in fee, or for life, cannot be fubject 
to defeafance afterwards, but at the time of making the 
feoftment, éc: only: but executory inheritances, fuch 
as leafes for years; rents, annuities, conditions, covenants; 
&c. may be defeated by defea/ance made after the things 
granted. And itis the fame of obligations, recognifances, ° 
ftatutes, judgments, Gc. which are moft commonly the 
fubjeét of defeasance; and ufually made after the deed 
whereto they have relation. Plowd, 137. 1 Rep. 113. 

If a man acknowledge’a ftatute to another, and en- 
ters into a defeafance, that if his lands in fuch a county 
fhould be extended, the ftatute fhould be void; the de- 
feafance will be good, and not fepugnant, becaufe it is by 
another deed: but the condition of a bond not to fue the 
obligation, is void for repugnancy, being in the fame deed: 
Moor 1035. Although the condition of an obligation, 
where it is repugnant to it, be void; it is othtrwife in 
cafe of a defea/ance, made after the bond, for this {hall be 
good notwithftanding: as where the obligee afterwards 
grants by deed to the obligor, that he will not fue thereon 
at all; or not till fuch a time, or that it fhall be dif- 
charged, &c.° 20 H. 7. 24. Fitz. Bar. 71. 

Where a provifo goes by way of defeasance of a coves 
nant, it muit be pleaded on the other fide; otherwife, 
where by way of explanation, or reftriction of the co- 
venant; per Holt Ch. J. 2 Salk: 574. pl. 2. Hill. 10 
Will. 3. B. R. Clayton v. Kina/fton. 

If 4, be bound in a bond to 8. in 2e/; and he makes 
a defeafance to C. that if he pay him the like fum, the 
obligation made by 4. fhall be void; this is no good 
defeafance, becaufe it is not made between the fame 
parties: though if a ftatute be entered into, to hufband 
and wife, and the hufband alone make a defea/ance, 
it may be good. 14 H. 8. 101. 2 Shep. Abr. 488. It 
has been held; that if a diffeifee releafe his right to the 
tenant of the land, and after there is a defea/ance be- 
tween them, that if the releafor fhall pay fo much, the 
releafe to be void; by this it will not be defeated: and yet 
fuch a releafe may be avoided by a condition or defea/ance 
made at the time of making it: Bro. Defea/: 6. Plorvd. 
137. 1 Inf. 236. A ftatute, c., may be defeafanced on 
condition of performing a will, and paying legacies to 
other perfons. 1 Cro. 837. If a defva/ance of a ftatute 
be made, and after another defea/ance is made by the jame 
parties, the firt defeg/ance becomes void thereby ; and the 
fecond only is in force} as in a will. 2 Danv. Abr. 481; 
Where a ftatute is acknowledged to two perfons, and one 
of them makes a defea/ance, it is faid to be a good dif- 
charge. Ibid. 480. If execution be fucd out before the 

4 Y time 


_ ought to omit the defence of the damage, and demand judg- 


time in adefea/ance is paft, it fhall be fet'afide.” 1 Lilli 426. 

Ina defeasance of a deed of lands, the perfon" to’ whom 
made covenants that on payment of a certain fum; on fuch 
aday, he will transfer and reconvey the eftate back again: 

and that the maker fhall enjoy till default, €&c: If the 
defeasance be of a judgment, he covenants-that on pay- 
ment of the money, he will enter fatisfation on°the re- 

























cord: if of a /fatute or bend, that on payment it fhall be 
void, €c. Law of Securities 144, 146, 148} Se. Vide 
Mortgage. 


Metence, Ina legal fignification, is applicable toa plea, 
and is that which the deferitlatit ought to make immediate- 
ly, after the count or declaration, viz. That he defends all 
the wrong, forie, and damages, where and when he ought, 
&%c. And by defending the force and wrong, he excufes 
himfelf of the wrong furmifed againit him, and makes 
himfelf party to the plea; and by defending the damage, 
he affirms the plaintiff able to be anfwered unto: fo that 
if he will hew any difability in the plaintiff, then he 


ment if the party thall be anfwered unto: for the refidue 
of the defence, the defendant admits the power of the court 
to hear ànd’ determine their pleas. Terms de Ley. 

_A defence is fometimes a full defence, and that is where 
the plea begins with thefe words, Venit E&F defendit vim & 
injuriam quando, ‘Fc. and this is ufual in perfonal aétions : 
but there is another de fence in real actions, where the plea 
begins Venit &5 dicit, Sc. 

After the detida has made a full defence i in trefpafs, 
by adding the words guando, c. to the venit © defendit 
vim Ù injuriam, he cannot plead indifability, that the plain- 
aiff is an alien born, Sc. but he ought to omit the quando, 
becaufe by that ewy the defendant hath admitted that 
the plaintiff hath capacity to fue. Carth. 230. Pafch. 
4 W. & M. in B. R. Fentreer vi Fenkins. See 7 Vin. 
Abr. tits Defence. f 

` In every præcipe, where land is demanded, the defence 
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dux facit inflaurare predium parcum de feris: defent Lei 
cefrenfis. 


H: Knighton; fub ann. 1352. | iy 
Defen, The Lords or Earls of the: Matches who. 


were the wardens or defenders of their country, had the. 
title of Defenfiva. 


Cowel, . 
Defento, That part of any open field. or place that was 


allotted for corn and hay; and upon which there was:ne» 
common or feeding, was antiently faid to be iz definfo: foa 
of any meadow ground, that was laid in for hayonly. 
It was likewife the fame of a wood, where part wasin- 
clofed and fenced up, to fecure:the growth: of ‘theunder- 
wood from the injury of ‘cattle. Mon..Angl. Toms: Behe 


G 
Es 
7 


306.~ 
Defenfum, An inclofure of land, or any. fenced ground, irs 


Mon: Angl. tom. 2. pe 114 


Deficiencies, Act SA making good the. dofciensitia, 


and preferving the publick credit, Se. Stat..1 Ann. fai 7 


+ 


3 r 
Deforement, (deforciamentum) Ts where any one, iss i 


caft out of his lands or poffeilions by force: or itisa, 
with-holding lands or tenements. by force from the right, _ 
owner. 

and cafts forth by force’and violence, and differs aa 
feifors firit, becaufe a man may diffeife another withiforces, 
and next, for that a perfon may déforce another, oe 
was in poffeffion ; as if feveral have right to lands, 
common heirs, and one entering keeps out the:reft;: the 
law faith he deforceth, not diffeifeth them. Anda 
ing to Littleton) he whois enfeoffed by tenant aaa f 
put in poffefion, by keeping out the: heir of; him in re- 
verfion who hath right to the land, the tenant a ‘ 
being dead doth deforce the heir, though: not difieife: 
becaufe he entered during the life of the-tenant i 
when the heir had ‘no prefent right: 
fers from an intruder, by reafon.a man is made anding 
by a wrongfal entry only into land:void of a.poffefiors 












Co. Lit. 331. A deforceor is one.that overe 


Alfo.a.deforcgor di 


a deforceor is he that holds out againft: the right | 
Brad. lib. 4. c.1. Britti c 33. Litt. 138: Be NE 
118. As force and violence are oppofite to the: peace 
juftice of the kingdom.; and it is:a difgrace: to the la 
that any perfon fhould prefume to enter forcibly i 
poflefion of another, before the Law. hath. decided his title 
therein ; therefore divers ftatutes have been made for r 
formation of thefe abufes, as among others. the Stat, 
2. cap. 7. See Forcible Entry. may 
Weforces2, deforciator, (trom the French forcen 
pugnator) Signifies one that overcometh, and: caftet] 
by force. Britton, cap. 53. Old Nat. Brew. 
Littleton, in his chapter of Difcontinuance, fol. 117. 























muf be venit & defendit jus fuum, Sc. As in a writ of 
intrufion, writ of formedon, (Fc. 1 Nelf. Abr: 629. A 
defendant cannot plead any plea, before he hath made a 
defence; though this muft not be intended abfolutely, for 
in a fcire facias, a defence is never made. 3 Lew. 182. 
See the fubject of defence in pleading well treated of, Black. 
Com. 3V. 296, 7. 

Defend, (defendere) In our antient laws and’ ftatutes 
fignifies to forbid: and there is a flatute intitled, Statu- 
tum de defenfione portandi arma, Fc. 7Ed.1. In divers 
parts of England we commonly fay, God defend, inftead of 
God forbid. Blount. 


Defendant, (defendens) Is the party that is faed in a. 


perfonal a@ion; as tenant is he that is fued in adion 
real. 

Defendemus, Is an ordinary word ufed in ani and 
donations ; and hath this force, that it binds the donor 
and his heirs to defend the donee, if any one go about to 
lay any incumbrance on the thing given, other than what 
is contained in the deed of donation. Brad. lib. 2. ¢.16. 
See Warranty. 

Defender of the Faith, (fidei defenfor) Ts a peculiar 
title belonging to the King of England, as Catholicus, to 
the King of Spain; and Chriftianiffimus, to the King of France, 
tc. Thefe titles were given by the Popes of Rome; and 
that of Defenfor Fidei was firit conferred by Pope Leo the 
‘Tenth, on King Henry the Eighth, for writing again&t Mar- 
tin Luther, and the bull for it bears date guinto Idus Odob. 
1521. Lord Herbert’s Hift. Hen. 8. 105. But the Pope, 
on King Henry’s fuppreffing the houfes of religion, at the 
time of the reformation, foolithly fentenced him to be de- 
prived of his title, and depofed from his crown ; though 
in the 35th year of his reign his title, &c. was confirmed 
by parliament; which hath continued to be ufed by 
all fucceeding Kings to this day. Lex Conffitutionis, 47, 
48. 

Defenvere fe per Corpus fuum, To offer duel or combat 
as a legal trial and appeal. Brad. lib. 3. cap. 26. 

Defenvere wnica manu, Words fignifying to wage 
law, and a denial of the accufation upon oath. See 
‘Manus. ‘ 
~- WDefenfa, +A park or place fenced in for deer, and de- 

fended as a property for that ufe and fervice. Idem 





lib. 4. cap. 1. 
Sol. 345 35- 


PE with a deforceor. 


for fatisfaction of a debt. 
whereby a clergyman is divefted of his holy pa tor 
Jummary, by word only; the other Jolma, by ftripp 




















See more of this in Pultoz de me 
And fee Deforcement. 
Defozciant, Mentioned in the Stat. 23 El. c. i 
See Black. Com. 27. 35o Y, 
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Detorciatio, Is ufed for a Aireon or holding 
Paroch. Antiq.. 293e — 
Degradation, (degradatic) Is an ecclefiaitical cer 


there are two forts of degrading, by the Canon law; 0 


$ 
t $ 


the party degraded of thofe ornaments and rights w hare 


the enfigns of his order or degree. Selden’s Titles 
787. Degradation is otherwife called depofition ; : 
former times the degrading of a clerk was no more th 

difplacing or fufpenfion from his office: but the Cano 
have fince diftinguithed between a depofition and a degr l 
dation; the one being now ufed as a greater punifl 
than the other, becaufe the bifhop takes from the-cri 
all the badges of his order, and afterwards delivers h 
the fecular judge, where he cannot purge himfelf 
offence whereof he is conviéted, êc. ~ i 
There is likewife-a degradation of a Lord, or a 
Ec. at Common law; when they are attainted of 

as Hill. 18 Ed. 2. Aidid Harcla, Earl of Carli 
was alfo a Knight, was degraded, and when judgme 
treafon was pronounced againft him, -his fword; 
ken over his head, and his fpurs hewn off his 
And there is a degrading by a& of parliament; yt 
13 Car. 2. cap. 16. William Lord Monfon, Sir H 
Mildmay, »and others, were degraded from all titles 
i 


` prefently, and requires no demand. Cro. Eliz. 
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nour, dignities, and preheminences, and none of them 
to bear or ufe the title of Lord, Knight, Efquire, or Gen- 
' tleman, or any coat of arms for ever after. See as to 
Peers, Black. Com. 1 V. 403. 

Debors, (Fr.) A word ufedin ancient pleading, when 
a thing is without the land, Gc. or out of the point in 
queftion. Vide Hors de fon fee. 

De injuria fua propria, ab/que tali caufa, Ate words 
ufed in replications, in actions of trefpafs, or on the cafe. 
1 Lill. Abr. 427. De injuria Jua propria is a good plea, 
where it comes in excufeiof an injury alledged to be done to 
the perfon of the plaintiff; or where a defendant juttifies 
in defence of his poffeflion, if the title doth not come in 
queftion. 8 Rp. 86. Whenone juitifies by command or 
authority derived from another ; or if a defendant juttifies 
by authority at Common law, as a contftable by arreft 
for breach of the peace; or if he juttifies by act of parlia- 
ment, &e. De injuria Jua propria is a good replication. 
Cro. Eliz. 539. 2 Salk. 628. See De fon Tort Demefue. 

Dei Judicium, The old Saxon trial by ordeal was 
fo called; becaufe they thought it an appeal to God, for the 
juftice of a caufe, and verily believed that the decifion 
was according to the will and pleafure of Divine Provi- 
dence. Domefa. 

- Deis, The high table of a monaftery. See Dagus. 

Delatura, A Saxon word, fignifying an accuiation: 
and fometimes it hath been taken for the reward of an 
informer. Leges H. 1. c. 46. Leges Ine 20, apud 
Brompton, ` 

Delegates, Are commiflioners of appeal appointed by 
the King under the Great Seal; in cafes of appeals from the 
ecclefiaitical court, &c. by Stat. 25 Hen. 8. c. 19. See 
Court of Delegates. 

Delf, (from the Sax. delfan, to dig, or delve) Is a 
quarry or mine, where ftone or coal, Gc. are dug. Stat. 
31 Eliz. cap. 7. We fill retain the word delve for dig, 
in fome parts of this kingdom. 

Deliverance, When a criminal is brought to trial, 
and the clerk in court afks him whether he is Guilty, or 
uilty, to which he replies Not guilty, and puts himfelf 

od and his country, the clerk withes him a good de- 
ake 

Delivery of Deeds, On executing them, to give them 
perfection, &c. See Deed. 

Demand. (Fr. demande, Lat. poftulatum) Signifies a 
calling upon a man for any thing due. And there 
are two manner of demands, the one in deed, the other in 
daw: in deed, asin a precipe quod reddat, there is an 
exprefs demand: in law, + ed entry on land, diftrefs 
for rent, taking of goods, £c. which may be done with- 
out words, is a demand in law. 8 Rep. 153. Mr. Nel- 
fon, in his Abridgment of the Law, vol. 1. pag. 630. fays, 
there are three ‘som of demands ; one in writing, without 
{peaking, and that is in every precipe; one without wri- 
ting, being a verbal demand.of the perfon, who is to do or 
perform the thing; and another made withouteither word 
or writing, which is a demand in law, in cafes of en- 
tries on lands, ĉc. And an entry on land, and taking 
a.diftrefs, are a demand in law of the land sad rent; fo 
the bringing an action of debt for money due on an obli- 
gation is a demand in law of the debt. Lill. 432. 
Debts, claims, €c. are to’ be demanded and made in time, 
by the ftatute of limitations, 21 Fac. 1. c. 16. and other 
ftatutes ; or they will be loft by law. 

Where there is a duty, which the law makes payable 
on demand, no demand need be made ; but if there is no 
duty till demand, in fuch cafe there muft be a demand, to 
_ make the duty. Trin. 3 Ann. 1 Lil. 432. Debt on 

bond, to be paid prefently upon demand, is a duty 
548. 

And upon a penalty the party need not make a demand, 
as he muft in the cafe of a zemine pane; for if a man 

be bound to pay zo/. on fuch a day, and in default 
thereof to pay 40/. the 40/7. muft be paid without de- 
mand. 1 Mod. 89. If a man leafes land by indenture 
for years, referving a rent payable at certain days, and 
the leffee covenants to pay the faid rent at the days limi- 
ted; the leffor is intitled to his rent, without demand, 
for the leffee is obliged to pay it at the days, by force of 
his covenant, 2 Danv. Abr. 101. But if a lefflor makes 
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a leafe rendering rent, and the leffee covenants to pay the 
rent, being lawfully demanded, the leffee is not bound to 
pay the rent, without a demand. Ibid. 102. 

A perfon makes a leafe for life, or years, referving a 
rent upon condition, that if the leffee doth not pay the 
rent at the day, that then without any demand it fhall be 
lawful for the leffor to re-enter; by this fpecial agreement 
of the parties, the leffor may enter on non-payment of the 
rent, without any demand. Ibid. 100. A leafe for years, 
with condition to be void, on non-payment of the rent, is 
not void -unlefs the rent be demanded, and an entry made : 
and an intereft fhall not be determined, without an actual 
demand. Hob. 67, 331. 2 Mod. 264. But now by the 
ftatutes relative to rents, an ejetment may be maintained 
without an aétual entry. See 4 Geo. 2. c. 28. fed. 2. 
& 11 Geo. 2. c. 19. fec. 16. 

A demand is to be legal, and made in fuch manner as 

the law requires: if it be for rent of a mefluage and 
lands, it ought to be made at the meffuage, at the fore 
door of the houfe, the mot notorious ‘place : where lands 
and woods are let together, the rent is tobe demanded on 
the land, as the moft worthy thing, and on the moft pub- 
lick part thereof: if wood only be leafed, the demand mutt 
be made at the gate of the wood, Ge. 1 Infi. 201. 
Poph. 58. . Vide Dyer 51. 1 Leon. 425. Cro. Eliz. 
209. He that would enter for a condition broken, which 
tends to the deftruction of an eftate, muft 1. Demand 
the rent. 2. Upon the land, if there is‘no houfe. 3. If 
there is a houfe, at the fore door; though it is not mate- 
rial whether any perfon be in the houfe or no, 4. If the 
appointment is at any other place off from the land, the 
demand mutt be at that place. 5. The time of the de- 
mand is to be certain, that the tenant may be there, if he 
will, to pay the rent: and the laft time of demand of 
the rent, mut be fuch a convenient time before the 
fun-fetting of the laft day of payment, as the money may 
‘be numbered. Alfo the leffor or his fufficient attorney is 
to remain upon the land, the lait day on which the rent 
due ought to be paid, until it be fo dark that he cannot fee 
to tell the money: and if the money thus demanded is not 
paid, this is a denial in law, though there are no words 
of denial; upon which ‘a re-entry may be made, &c. 
1 Infl. 201, 202. 4 Rep. 73. “A demand ought to be 
in the prefence of witneifes: and demands are releafed by 
a releafe of all demands; which difcharges all freeholds, 
rights of entry, actions, &c. But fee 4 Geo. 2, ¢. 28. 
/e&. 2. before referred to. N. B. Leafes are now gene- 
rally fo made, as to render any demand unneceflary, 
i. e. with a provifo that if the rent fhall be in arrear for 
fuch a certain {pace of time, it fhall be lawful for the lefe 
for to re-enter, Fc. 
. Asa releafe of fuits is more large than of quarrels or 
actions ; fo a releafe of demands is more large and bene- 
ficial than either of them. By a releafe of all demands all 
executions, and all freeholds, and inheritances, executory; 
are releafed: by a releafe of demands to the diffeifor, the 
right of entry in the land, and all that is contained 
therein, is releafed. And he that releafeth all demands, 
excludes himfelf from all aétions, entries, and feizures ; 
but a releafe of all demands, is no bar in a writ of 
error to reverfe an outlawry. Coke, lib. 8. fol. 1535 
154. 

“aemnaupattd; (petens) All civil ations are profecuted 
either by demands or plaints, and the purfuer is called de= 
mandant, in actions real; and plaintif, in perfonal ac- 
tions: in a real action, lands, &c. are demanded. Co. 
Litt. 127. 

Demeine, Demain, or Demefne, (dominicum; domanium) 
Is a French word otherwife written domaine, and fignifieth 
patrimonium domini. Demairs, according to common {peech, 
are the lord’s chief manor-place, with the lands thereto 
belonging; which he and his anceftors have from time to 
time kept in their own manual occupation, for the main- 
tenance of themfelves and their families: and all the 
parts of a manor, except what is in the hands of free- 
holders, are faid to be demains. Copyhold lands have been 
accounted demains, becaufe they that are the tenants here- 
of are judged in law to have no other eftate but at the will 
of the lord; fo that it is ftill reputed tobe in a manner in 
the lord’s hands: but this word is oftentimes ufed for a 
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diftin&ion between thofe lands that the lord of the manor 
hath in his own hands, or in the hands of his leffee de- 
mifed ata rack rent, and fuch other land appertaining to 
the manor, which belongeth to free or copy-holders, 
Brad. lib. 4, tra&. 3. ¢.9. Fleta, lib. 5. cap. 5. As 
demains are lands in the lord’s hands manually occupied, 
fome have thought this-word derived from de manu ; but it 
is from the Fr..demaine, which is ufed for an inheritance, 
and that comes from dominium, becaufe a man has a more 
abfolute dominion over that which he keeps in his hands, 
than of that which he lets to his tenants. Blount. 

Domanium properly fignifies the King’s lands in France, 
appertaining to him in property; and in like manner do 
we in fome {ort ufe it here in England ; for all lands, it is 
faid, are either mediately or immediately from the crown ; 
and when a man in pleading would fignify his land to be 
his own, he faith, that he is feifed thereof in his demain, 
(or rather deme/ne) as of fee; whereby is meant, that 
although his land be to him and his heirs, it depends 
upon a fuperior lord, and is held by rent or fervice, Se. 
Litt. lib. 1. cap. 1. From this it hath been obferved, 
that lands in the hands of a common perfon cannot be 
true demeans ; and certain it is, that lands in the poffeflion 
of a fubject, are called demains in a different fenfe from 
the demain lands of the crown. For demains, or domains, 
in the hands of a fubjeét, have their derivation a domo, 
becaufe they are lands in his poffeffion for the maintain- 
ing of his houfe: but the domains of the crown are held 
of the King, who is abfolute lord, having proper domi- 
nion ; and not by any feudal tenure of a fuperior lord, 
as of fee. Wood's Inf. 139. 

Demain is fometimes taken in a pecial fignification, as 
oppojite to frank-fee: for example, Thofe lands which 
were in the poffeffion of King Edward the Confefor are 
called ancient demains, and all others. frank fee; and the 
tenants which hold any of thofe lands are ealled tenants 
in ancient demain, and the others tenants in frank fee, Se. 
Kitch. 98. See Ancient Demefne. See further Black. Com. 
WV go, 286. 

Demife, (dimific) Is applied to an eftate either in fee, 
for term of life, or years, but commonly the latter: it is 
nfed in writs for any eftate. 2 Jnf#. 483. The word 
demifi, in a leafe for years, implies a warranty to the 
leffee and his affignee; and upon this word action on the 
covenant lies againft the heir of the leffor, if he ouft the 
leffee: it binds the executors of the leffor, who has fee- 
fimple, or fee-tail ; where any leffee is evicted, and the 
executor hath affets; but not the leffor for life’s executors, 
without exprefs words, that the leffee fhall hold his whole 
term. Dyer 257. Jenk. Cent. 35. The King’s death 
is in law termed the demife of the King, to his royal fuc- 
ceffor, of his crown and dignity, &c. 

Demile and Pedemife, The conveyance by demife 
and redemife is where there are mutual /ea/es made from 
One to another on each fide, of the fame land, or fome- 
thing out of it; and is proper upon the grant of a rent- 
charge, &c. 

Demurrer, (in Latin demorare, from the Fr. demeurer) 
Is a kind of paufe or ftop, put to any action upon point of 
difficulty, which muft be determined by the court, before 
any farther proceedings can be had therein: for in every 


action the controverfy confifts either in fa# or in law; if 


in fa, that is tried by the jury; but if in /aw, the judge, 
with his affociates, proceeds to judgment; and whatever 
they conclude ftands firm without any appeal. Smith de 
Repub. Angl. lib. 2, c. 13. But error lies. This de- 
murrer is in our records expreffed in Latin by moratur 
in lege: and when any action is brought, and the de- 
fendant faith that the plaintiff’s declaration is not fuffi- 
cient for him to anfwer unto: or when the defendant 
pleads, and the plaintiff fays, that it is not a fuf- 
cient plea in law, and the defendant fays, that it is 
a good plea; and thereupon both parties fubmit to the 
judgment of the court, this is a moratur in lege. 1 Lill. 
Abr. 435. So that a demurrer is an iffue joined upon 
matter of Jaw, to be determined by the judges; and is an 
abiding in point of law, and a referring to the judgment 
of the court, whether the declaration or plea of the adverfe 
party is /uficient in law to be maintained. Finch, lid. 4 
cap. 40. Inf. 71. 






























or to any part of the pleadings: 
to a demurrer, as where the demurrer is double, and he that’ 
demurs affigns one error in fact, and another in law, which 
is ill, 
Lill. 438. 
demurrer may be demurred unto. 
as example, gu. if ’tis demurrable, as the demurrer is good 
for the caufe affigned in /aw, though it may be bad for: 
the fag? 


matter of form, but what is expreffed in his demurrer; — 
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A demurrer may be to the writ, count, or declaration; - 
alfo a demurrer may be? 


and may be demurred unto on the other fide. 1 
But it is now a dubious point whether a 
In the cafe mentioned 


A demurrer is admitting the matter of faa, fince it 


pores the law arifing on the fad, to the judgment of the 
court; and therefore the fact is taken to be true on fuch- 
demurrer, or otherwife the court has no foundation on 
which to make any judgment, 
But a /pecial demurrer admits only facts well pleaded. 


Gilb. Hift. of C. P. 55- 


As a demurrer at Common law did confefs all matters 


formally pleaded; fo now by the fratute a general de- \ 
murrer does confefs all matters pleaded though unformally, 
according to the forms meant by the ftatute 27 Eliz. 5. 
for fuch forms are now not material, 
in demurrer. 


not being expreffed 

Hob. 233. at the end of pl. 295. Mich. - 

12 Fac. in the cafe of Hoard v. Bakerville. ý 
Demurrers to pleas, &c. are general, without fhewing any. 


as 


particular caufes ; or /pecial, where the caufes of demurrer 
are particularly fet down: 
is not to be prayed upon an infufficient declaration or plea, 
otherwife than by demurrer ; when the matter comes judi- 
cially before the court. 
infufficiently alledged, that the court cannot give certain 
judgment upon it, a general demurrer will fuffice; and for’ 
want of fubftance, a general demurrer is good: but for 
want of form, there muft be a fpecial demurrer, and the: 
caufes {pecially afligned. 


and the judgment of the court 


asec ag 


ifm pleadings, &c. a matter is. 


eae Se 


=e 


She 


at 
M 


ies 


Pra&. Attorn. edit. i. p. 84. 
And as he that demurs generally, confeffeth all matters of 
fact that are well and fufficiently pleaded ; fo he that makes — 
a fpecial demurrer, can take no advantage of any other 


— ed 
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though he may take advantage of matter of fubftance, if » 
the demurrer be fpecial, and the caufes not fet down. 10° 
Rep. 88. The praétice is now, on a fpecial demurrer, to a 
take advantage of any realerror, though not expreffed, in. ES 


the caufes afigned. Demurrers likewife are either ig 
actions at law, or in fuits in equity. a 


It is allowed a good caufe of demurrer in Chancery, wee | 
that a bill is brought for part of a matter only, whichis) 


proper for one intire account, becaufe the plaintiff fhail 


not /plit caufes, and make a multiplicity of fuits. Pern. | 
29. pl.24. Hill. 1681. in cafe of Purefoy v Purefoy 1 { 
If an original bill be brought for matters, part of wuha A 


are in a former bill and decree, and part new, or by wayof $ 
Jupplemental bill; the court will on a demurrer, to fo much | i 


as was contained in the former decree, fend.it to a mafter ~ 
to fee what was, and what was not in the firft bill, and — 
allow the demurrer accordingly. G. Eg: R. 184. Hill. oR 
12 Geo. 1. in Canc’. i 
By ftatute, judges are to proceed to give judgment in J 
a&ions, according to the right of the caufe, after paai: $ 
murrer joined, without regard to defeéts of proceedin F 
except fuch as are exprefled with the demurrer; but ; 
not to extend to indiétments, ĉc. in criminal voltae 4 
tions, &c. Stat. 27 Eliz. cap. 5. See note preceding 
as to the modern practice and ufage. By 4 & 5 Ann. ptal i ; 
16. The caufes of demurrer are to be fpecially fet down, 
or the judges fhall give judgment without regarding any — : 
imperfeétions in writs, declarations, pleadings, &c. if fuf- — tis 
ficient matter appear, upon which to give judgment. Ao 
defendant is to demur where he may do it; forif the de- 
fendant pleads in any cafe, where he can demur, he fhallnot 
afterwards take advantage in arreft of judgment, writof 
error, &¥¢. Plowd. 182. Unlefs in cafes not aided by. 
the ftatutes of amendments and jeofails; as to which fee 
Com. Dig. 1 V. tit. Amendment. There cannot be ade- 
murrer in abatement ; and where a defendant demurs phe 
in abatement, the court may give final judgment: but 
may be to a plea in abatement. 1 Salt, 220. 1 Nee — 
Abr. 634. uaa 
After the plaintiff and defendant have joined iffue, one 2 
goes to the whole, neither of them can demur, without 
confent of the other: but defendant may demur to one ne j 
0. 













hath loita term, or the affizes by the defendant’s demurring. 


=- R. The general formal words of a demurrer are, Quod 


_ defendant admits their teftimony to be true, there alfo the 


 demur upon the defendant’s evidence. And in thefe cafes, 
_ the counfel for the plaintiff and defendant agree the matter 
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of a declaration, and plead to the other part thereof, with 
a quoad, ‘Fc. And where there is an iflue to part of the 
pe ie plea, and a demurrer to other part of it, the 
plaintiff, before or after judgment given on the demurrer, 
may try the ifue; though it is ufual to give judgment on 
the demurrer firft. 1 Lill. Abr. 437. 1Inff. 71. 1 Saund. 80. 
See infra. But there may be a demurrer to evidence. 
Though now ’tis ufual to take exceptions to evidence at the 
bar at Nuff prius, ore tenus, which is tantamount to a demur- 
rer. If doubts arife, cafes are made, or points referved, and 
averdict taken, fubjeét to the opinion of the court. See tit. 
Demurrer to Evidence. If a defendant pleads to part, and 
demurs to part; the demurrer Shall firt be determined, and 
the iffue laft; becaufe upon the trial of the ifue, the jury 
may affefs damages as to both. Palm. 517. Where there 
is a demurrer in part, and iffue is joined upon the other 
part, and the plaintiff hath judgment on the demurrer 5 
here he may enter a Non. Prof. as to the ifue, and pro- 
ceed to a writ of inquiry upon the demurrer: But other- 
wife he cannot have fuch writ ofinquiry. 1 Salk. 219. 
‘A demurrer is to be figned, and argued on both fides 
by counfel; and if a party be delayed im his proceedings 
by demurrer, he may move the court to appoint a fhort 
day after, to hear counfel on the demurrer, and the court 
will grant it. Trin. 23 Car. B. R. After a demurrer is 
joined, the plaintiff having entered it in the roll, deli- 
vers the roll to the fecondary, and makes a motion for a 
Confilium or day to argue it, which the court grants of 
courfe, on the fecondary’s reading the record ; then the 
demurrer mutt be entered by the plaintiff in the court-book 
with the fecondary, who on his rule fets down the day 
appointed for argument, at leaft four days before the de- 


murrer is argued: And paper-books are made and de- 


livered to the judges, 
The demurrant argues firft, and the court will hear but 
two counfel on a day, viz. one of a fide, and feldom give 
judgment the fame day; and if defired on either fide, (un- 
lefs the cafe be very plain), the court will hear further ar- 
guments the next term. ‘The whole record is not to be 
read, on opening the demurrer ; except the fame be to the 
declaration only : But where it appears to be for delay, 
the whole record will be heard by the court, though there 
be a plea, &%c. And if it be found merely for delay, 
judgment fhall be given prefently. If the major part of 
the judges of the court cannot determine the matter on the 
demurrer, it is to be fent into the Exchequer Chamber to 
be determined by all the judges of England. 1 Inf. 7i. 
Pradif. Aitorn. Edit. 1. p. 154. 
When the court gives judgment on demurrer in debt 
for the plaintiff in the action, the judgment is for the 
laintiff to recover his debt, cofts and damages ; but if 
it be in action of the cafe, a writ of inquiry of damages 
mutt be awarded, before the plaintiff can have final judg- 
ment. lf judgment on the demurrer is for the defendant 
in the aétion, the judgment is, that the plaintiff Nihil 
capiat per breve, or per billam, and that the defendant eat fine 
die. Wood's Inft.603. General demurrer being entered, it 
cannot be afterwards waved, without leave of the court, 
but a fpecial demurrer generally may, unlefs the plaintiff 


In C. P. if defendant demurs to the plaintiff’s replica- 
tion, merely for delay, the plaintiff. may fign judgment 
by default. But that practice does not yet prevail in B. 


breve wel nar. vel placitum, Fc. Materiaque in eodem 
content. minus Jufficiens in lege exif, Fc. 1 Lill. 435. 

' Demurrer to Evidence, Is where a queftion of law 
doth arife thereupon: As if the plaintiff produces in evi- 
dence, any records, deeds, writings, &c. upon which a 
queition of law arifes, and the defendant offers to demur 
upon it; and then the plaintiff muft join in demurrer, or 
waive his evidence. So ifthe plaintiff brings witneffes to 
prove a fact, and a matter of law arifeth upon it; if the 


defendant may demur in law: And fo may the plaintiff 


of fa& in difpute ; and the jury are difcharged ; and the 
matter of law is referred to the judges to determine. But 
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where evidence is given for the King, in an information 
or other fuit, and the defendant offers to demur upon it, 
the King’s counfel are not obliged to join therein ; but the 
court ought to direct the jury to find the fpecial matter. 
And indeed becaufe juries of late ufually find a doubtful 
matter fpecially, demurrers upon evidence are now feldom 
ufed. 5 Rep. 104. 1 Inf. 72. 2 Inft. 426. Ifthe court 
doth not agree to a demurrer, to the infufficiency of evidence 
in a civil caufe; they ought to feal a bill of exceptions, 
&c. g Rep. 13. See preceding note on this fubject. 
Demurrer to Jndittments, If a criminal joins ifue 
upon a point of law in an indictment or appeal, allowing 
the fact to be true, as laid therein, this is a demurrer in 
law: And if the indiétment or appeal proves good in 
law, in the opinion of the judges, they proceed to judg- 
ment and execution, as if the party had been convitted by 
confeffion or verdiét. And though by the criminal’s de- 
murrer, he refufeth to put him{elf upon trial by jury, yet 
he fhall not, as in other cafes, be put under the pain fort F 
dure; for a demurrer is allowed to be tried by the judges, 
and not by the inqueft. And he that is condemned on 
demurrer, is faid to be convict ; for whoever is adjudged, 
is convicted by law. 2 inf. 178. H. P.C. 243. 8, 
P. C. 150. 1 Hawk. P. C. 14. But fee 2 Hawkins 


334: 

Demp angue, Is the half blood: Where a maa 
marries a woman, and hath iffue by her a fon, and the 
wife dying he marries another woman, by whom he hath 
alfo a fon; now thefe two fons, though they are called 
brothers, are but brothers of the balf blood, becaufe they 
had not both one father and mother: And therefore by 
law they cannot be heirs to one another; for he that claims 
as heir to another by difcent, muft be of the whole blood 
to him from whom heclaimeth. Terms de Ley. 

The half blood are intitled under the ftatutes of difri- 
bution to any equal fhare of the perfonal eftate with the 
whole blood. 

Den. The name of places ending in den, as Bidden- 
den, Sc. fignify the fituation to be in a valley, or near 
woods ; fromthe Sax. Den, i. e. Vallis, Locus, Sylvefiris. 
Blount. : 

Den and Htrond, Is a liberty for fhips or veffels to 
run or come afhore: and K, Ed. 1. by charter granted 
this privilege to the Barons of the Cingue Ports. Placit. 
temp. Ed. 1. 

Dena terre, A hollow place between two hills; and 
the word dena is ufed for a little portion of woody ground, 
commonly called a coppice.—£t una parva dena flug, 
Domed. 

Denarit, A general term for any fort of pecunia nume- 
rata, or ready money. Paroch. Antiq. 320. 

Denarii ve Caritate, Cuftomary oblations made to 
Cathederal Churches about the time of Pentecof?, when the 
parifh priefts and many of their people went in proceflion 
to vifit their mother church; This cuftom was afterwards 
changed into a fettled due, and ufually charged upon the 
parith prieft; though at firft it was but a gift of charity, 
or prefent, to help to maintain and adorn the bifhop’s fee. 
Cartular. Abbat. Glafton MS. f. 15. 

Denarius, An Exglifh penny: it is mentioned in the 
Stat. Ed.1. De compofitione menfurarum, Se. 

Denarius Wei, God’s penny, or earneft money given 
and received by the parties to contracts, &:. Cart. Ed. 1. 
The earneft money is called Denarius Dei, or God’s Penny, 
becaufe in former times, the piece of money fo given to 
bind the contraét, was given to God, i, e. To the church, 
or the poor. — 

Denarius ©. Petri, An annual payment of one pen- 
ny from every family to the Poge, during the time that the 
Roman Catholick religion prevailed in this kingdom, paid 
on the feaft of S. Peter. Stat. 25 H. 8. c. 25. See Petera 
Pence. 

Denarius tertius Comitatus. Of the fixes and other 
profits of the county-courts, originally when thofe courts had 
fuperior jurifdiction before other courts were erected, two 
parts were referved to the King, and a third part or penny 
tothe Earl of the county; who either received it in {pecie. 
at the affifes and trials, or had an equivalent compoiition 
for it out of the Exchequer. Paroch. Antig. 418. 


Denbera, 
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age, falls from a cart, horfe, &c. they are not PAPERA 
but if a horfe ftrikes and kills fuch a perfon, it is deodand. 
3 Infi. 57. And ifa perfon wounded by any accident, E - 
of a cart, horfe, ĉc. die within a year and a day after, 
did it, is decdand : So that if a horfe ftrikesa man, and 
afterwards the owner fells the horfe, and then the party 
that was ftricken dies of the ftroke, horfe, notwith- 
ftanding the fale, thall be forfeited as deodand. Plowd. - 
260. 5 Rep. 110. 

If one falls outof a veffel in falt water, the veffel isnot 
decdand, as accidents at'fea are frequently happening 5 
but if one fall out of a vediel in frefh water, itis faid to 
be otherwife. Wood's Infi. 212. Things fixed to the 
freehold; as a bell hanging in a fteeple, a wheel of a 
mill, €c. unlefs fevered from the freehold, cannot be 
deodands. 2 Inff. 281. And there is no forfeiture of a 
deodand, till the matter is found of record, by the jur 
that finds the death; who ought alfo to find and appraile ? 

p 


Denbera, (From the Sax. Den, a vale, and berg, a 
arrow or hog) A place for the running and feeding of 
hogs, wherein they are penn’d; by fome called a Savine- 
comb. Cowel. 

Denizen, (Fr. Donaifen) Is an alien enfranchifed, and 
made a fubje¢t by the King’s letters patent; and is called 
donaifon, becaufe his legitimation proceeds ex donatione 
Regis, from the King’s gift. Such a one is.enabled in 
many tefpeéts, to do as the King’s native fubje&s do, to 
purchafe and poffefs lands, enjoy any office or dignity ; 
and- when he is thus enfranchifed, he is faid to be under 
the King’s protection, or effe ad fidem Regis Angha ; be- 
fore which time he can pofiefs nothing in England. But 
notwithftanding this, it is fhort of zaturalization; for a 

ftranger naturalized may inherit lands by difcent, which 
a denizen cannot: and in the charter, whereby a perfon 
is made a denizen, there is commonly contained fome 
claufe that exprefly abridges him of that full benefit which 
natural f{ubjeéts enjoy. Brag. lib. 5. tra@. 5. cap. 25. 
z Inft. 741. When the King makes a denizen by letters 
patent, he may purchafe lande, and his iffue born after- 
wards may inherit them; but thofe he had before fhail 
not: and though a denizen is enabled to purchafe, he can- 
not inherit the lands of his anceftors; but as a purchafer 
he may enjoy them; and he may take lands by devife. 

1 Inf. 8. 11 Rep. 67. 5 Rep. 52. Aliens made denizens 
„are incapable of sics in the government, to'be members 
of parliament, &c. by Stat. 12 W. 3. cap. 2. 1 Geo. 1. 
c. 4. It is fo high a prerogative to make aliens fubjeĉts 
aw denizens, that the King cannot grant this power over 

to any other. 7 Rep. Wood's Inf. 22. See Co. Litt. 8. a. 

129. a. the fubject fully treated, and Black. Com. 1 V. 

374. 2 V. 249. : 

Denhiring of Hand, Is the cafting parings of earth, 
turf, and itubble into heaps, which when dried are burnt 
into. afhes, for a compoft on poor barren land. This me- 
thod of improvement is ufed on taking in and inclofing 
common and wafe ground; and in many parts of Exgland 
is called éurn-beating, but in Staffordfbire and other coun- 
ties, they term it denfbiring of land. 

De non Decimando, To be difcharged of tithes. See 
Modus Decimandi. 

De non Befidentia Clerici Regis, Is an ancient 

> writ where a parfon is employed iu the King’s fervice, 

&c. to excufeand difcharge him of xon-rzfidence. 2 Ink. 

624. ie 

Pentriz, A fih with many teeth. Chart. Hen. 6. 
Monaj?. Ramfey. 

Weovand, (Deo dandum) Is a thing given as it were to 
God, to appeaie his wrath, where a perfon comes to a 
vidlent death by mifchance, not by any reafonable crea- 
ture; and is forfeited to the King, or grantee of the 
crown ; and if to the King, his almoner difpofes of it by 
fale, and the money arifing thereby he diftributes to the 
poor: Alfoif forfeited to the lord of a liberty, it ought to 

be thus diftributed. 3 Inf. 57. 5 Rep. 110. 1 Ney. 
636. The original of desdands is faid to come from the 
notion of purgatory; for when a perfon came to a fudden 
and untimely death, without having time to be /arieved by 
a prieft, and to have the extream un¢tion adminiftred to 
him, the thing which had been the occafion of his death, 
became decdand; that is, was given to the church, to be 
diftributed in charity, and to pray for the foul of fuch de- 
ceafed perfon out of purgatory. 1 Lill. 443. 

~ There are feveral examples of forfeitures in cafes of 
Diodai as if a man in driving a cart, falls fo as the 
cart-wheel runs over him, and prefleth him to death; the 
cart-wheel, cart, and horfes are forfeited to the lord of 
the liberty: for emnia gue movent ad mortem funt deodan- 
da. Bravi. lib. 3. trad. 2. cap. 5. But it hath been ob- 

- ferved, that at this day, if a man be killed by the wheel 
of a cart drawn with hories, the jury find that, only, deo- 
dand which was the immediate caufe of his death, wiz. 
the wheel ; which is then feized by the lord of the manor, 
and converted to his own ufe. 1 Ne//. 639. For in the pre- 

'. fent enlightened age, juries are not much pleafed with this 

- obfolete law. If a man riding over a river, is thrown off 
his horfe by the violence of the water, and drown’d, his 
horfe is not deodand ; for the death was caufed per curfum 

aque. 2 Co. 483. Where one under fourteen years 0 


















































the decdand. 5 Rep. 110. 1 Inf. 144. After the coro- 
ner’s inquifition, the fheriff is anfwerable for the value, 
where the deodand belongs to the King ; and he may we s 
the fame on the town, Gc. Wherefore the inqueft 

to find the value of it. 1 Hawk. 67- 

Grants of deodands how to be inrolled, 3 & 4 ee 
Ma. c. 22. fe@. 1. Deodands were likewife the ped 
and chattels of felo de fe, Fc. 1 Lill. 443. See SN 
Com. 1 V. 300. oye 

De onerando p20 rata Poztionis, Is a writ that 
where a perfon is diftrained for rent, that ought to be p 
by others proportionably with him. F.N. B. 234. 
man hold twenty acres of land, by fealty and twenty f 
lings rent; and he aliens one acre to one perfon, a 
another acre to another, €c. the lord fall not d 
one alienee for the whole rent, but for the rate an 
lue of the land he hath purchafed, &c. And if 
diftrained for more, he fhall have this writ. Me 
Br. 586. . 

Departure, Is a word in our law properly applied: 

a defendant, who firk pleading one thing in bar of an 

action, and being replied unto, in his rejoinder, ive ¥ 
that and fhews another matter, contrary to, or 
fing his firft plea, which is called a departure a 
plea: Alfo where a plaintif in his declaration a4 
one thing, and after the defendant hath plea t e 
plaintiff in his repiication fhews new matter d ES 

his declaration, this is a departure; as in Bee 
The defendant demurred, a is it was a depa 
the de¢laration. Plowd. 732 <2 Init. 147. Bi 
plaintif in his replication depart from his count, a 
defendant takes iffue upon it; if it be found for 
plaintif, the defendant {hall take no advantage of 
departure : Though it would have been otherwife, 
had demurred upon it. Raym. 86. 1 Lill. Abr. cs 

Ifa man plead a general agreement in bar, ; 
rejoinder alledge a {pecial one, this is a 
ing: And if an action is brought at Common I: 
the plaintig by his replication would maintain it 
tue of a cuftom, ‘ec. it hath been held a depart 
Nelf. Abr. 638. Where a matter is omitted pee 
a departure to plead it afterwards. Ibid. If in 
the defendant pleads performance; and after rej 
the plaintiff oufted him, it is a dere ri 
Raym. 22. In debt upon bond for 
nants in a leafe, the defendant pleaded perfo 
afterwards in his rejoinder fet fash that fo much 
in money, and fo much in taxes, Gc. upon de 
was adjudged a departure from the plea ; borane 
pleaded performance, and afterwards fet forth o 
ter of excufe, Sc. 1 Salk. 221. 

Debt upon bond for performance of an pee 
for payment of money; if the defendant ie 
ance, and the plaintiff having replied anda da 
of non-payment, éc. the defendant rejoins thi 
ready to pay the money at the day, Wc. this isa. 
from his plea; for performance is payment of 
and payment, and ready to pay, are different 
to. 4 Leon. 79. In debt upon bond for non-pe 
of an award ; the defendant pleads that the a 
that he fhould releafe all fuits to the a 
had done ; A plaintiff replies that fuch an 


































-~ it was not tendered, it is a departure. 


tion; a defolation or unpeopling of any place, by fire, 
` fword, peftilence, &e. 


z by the ancient Commen law; fo called, becaufe by pro- 


i nels, they as it were depopulated towns and villages, 


"is fo in every place. 


made, bat that the award was further, that the defendant 
fhould pay to the plaintiff fuch a fum, &c. the defendant 
rejoins that true it is, that by the award he was to pay the 
plaintiff the faid fum, but that the award was alfo, that 
the plaintif Mould releafe to the defendant all actions, 
égc. which he had not done ; on demurrer this was held a 
departure trom the plea, being all new matter. 2 Bul?. 
39. Godha 155. 1 Nelf. 637. y 

After nullum fecerunt arbitrium, the defendant cannot 
plead that the award ds void, without being a departure 
from the former plea: And if where aul tiel award is 
pleaded ; then the award is fet forth, and a joinder that 
1 Lev. 133. Lut. 
385. <A departure muft be always from fomething that is 
material; or it will not be allowed: if in trefpafs for ta- 
king goods, the plaintiff reply, that after the taking, the 
defendant converted them to his own ufe, this being an 
abufe makes a trefpafs; and the convertion is either trover 
or tre{pafs at the plaintiff’s election, fo that by his repli- 
cation he may make it trefpafs, and he no departure. 1 
Salk. 221, 222. Incircumffances of time, toc. laid as to 
promifes, the plaintiff is not tied to a precife day; for if 
the defendant by his plea, force the plaintiff to vary, it 
is no departure from his declaration. 1 Nel/. 640, 641. 
And if another place be mentioned in the replication, in 
action of debt; as this is a perfonal thing, ’tis no depar- 
ture, becaufe he who is indebted to another in one place, 
Sid, 228. 

If new matter which explains or fortifies the dar be 
rejoined by the defendant, it is not a departure. Wilf. 
Rep. Par. 2. fo. 8. Long v. Fackfon. See farther as to 
departure, Id. Par. 2. fo. 97, 98, Sc. Palmer v. Stone 
and ansther. And Co. Litt. 304. a. A departure being 
a denial of what is before admitted, is a faying and un- 
faying, and for that one ifue cannot be joined upon it, 
’tis naught for the uncertainty. 1 Lill. 444. See Black. 
Com. 3 V. 310. 

Departe in Delpite of the Court, and entry of it. 
See Default. 

Departers of Gold and Dilber, The parters or di- 
viders of thofe metals, from others that are coarfer. Stat. 

Je Ole 
f E i, (Depopulatio) Is a wafting or deftruc- 


12 Rep. 30. 
Depopulatozes Agrozum, Thefe were great offenders, 


flrating and ruining of houfes of habitation of the King’s 


éaving them without inhabitants. Stat. 4 Hen. 4. cap. 
, 3 Inft. 204. 

Depopulatio Bgrozum, Deftroying and ravaging a 
country, an offence where the benefit of clergy was de- 
nied at Common law. 2 Hal. pl. 333. Black. Com. 4 
V. 366. 


_ Depolition, (Depoftio) Is the. teftimony of a witnefs, 


otherwife called a deponent, put down in writing by way 


_ of anfwer to interrogatories exhibited for that purpofe, in 


Chancery, Sc. Proof in the High Court of Chancery is 
by depofitions of witnefies ; and the copies of fuch regular- 
ly taken and publithed, are read as evidence at the hear- 
ing: And depo/itions taken in one caufe, may be ufed at 
he hearing of another caufe, when they are between the 


_ fame parties, &c. without motion; but in a caufe be- 
tween other parties, though touching the fame matters, 


this will not be allowed, without fpecial order of court ; 


neither will depoftions in other courts be permitted to be 


_ Tead, without fych order. 


a Pratiif. Attorn, Edit. 1. p. 
2335 234- 


`- After a witnefs is fully examined, the examinations are 


read over to him, and the witnefs is at /iberty to alter; or 
amend any thing; after which he figas them, and then, 


and not before, the examinations are complete, and good 


evidence. Wms. Rep. 415. Pafch. 1718. by the reporter. 
_ The fame practice prevails in the Commons, in Ecclefiafti- 
eal caufes. 


an; 


Where a witnefs was examined in a caufe in Chancery, 
d before figning his examination died, the Matter of the 
olls upon advifing with a Mafter in Chancery then in 
court, denied the making ufe of the depofitions, as being 
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not perfect. 
Stanton. 























amined, €Jc. 
in a caufe are going to fea, or long journies, the court of 
B. R. will give leave to examine them on interrogatories, 
at a judge’s chamber, in the prefence of the attornies ‘on 
both fides; which depo/itions in fuch cafe fhall be admitted 
to be good evidence. Ibid. And we apprehend the court 
of Commen Pleas will do the fame. 
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Wms. Rep. 414. Pafth. 1718. Copland v. 


But where after an order for publication, defendant exa- 


„mined a witnefs, and then perceiving the irregularity (it 
being after publication) the defendant on the u/ual affida- 
wit by himfelf, his clerk in court, and folicitor, that they 
had not, nor would Jee any of the depofitions, got an order to 
ro-examine this witnefs; but before re-examination the 
witnefs died ; upon affidavit ot this, Ld. Ch. Parker or- 
dered, that the defendant might make ufe of the depofi- 
tions, the re-examination of him being prevented by 
the a& of God. 
Debrox v. $ 


Wms. Rep. 415. cites Mich. 1720. 





Depofitions in the Chancery after a caufe is determined, 


may be given in evidence in a trial at bar in B. R. ina 
fuit for the fame matter, between the fame parties, if the 
party that depofed be dead; but not otherwife, for if he 


be living, he muft appear in perfon in court to be exa- 
1 Lill. Abr. 445. And where witneffes 


Depofitions of informers, &c. taken upon oath before a 


coroner, upon an inquifition of death; or before juftices 
of peace on a commitment or bailment of felony, may be 
given in evidence at a trial for the fame felony, if it be 


proved on oath that the informer is dead, or unable to 


travel, or kept away by the procurement of the prifoner ; 
and oath muit be made that the depoftions are the fame 
that were {worn before the coroner or juftice, without any 


alteration. 2 Hawk. P.C. 429. 
In the cafe of Sir Joba Fenwick, again whom a bill 


of attainder was paffed, in the 8th of William the Third, 


the Commons refolved that what one Goodman (a witnefs 


who was gone away, and as fuppoled by Sir Fosn’s pro- 
curement) had fworn on a former trial, fhould be read 
againft him. — Tho’ it was ftrenuoufly oppofed in the 
houfe, by 110 againft 181. 


See Chandler's Debates, 3 


V. 45. & ante & poft. In the Houfe of Lords there was 


a proteft againft this proceeding (the bill paffing in the 
Lords Houfe, 68 againit 61.) Debates in the Houfè of 
Lords, 1 V. 46354. 


Depofitions taken before a coroner, cannot be given in 
evidence upon an appeal for the fame death; becaufe it 
is a different, profecution from that wherein they were 
taken: And it has been adjudged, That the evidence 
given by a witnefs at one trial, could not in the ordinary 
courfe of jultice be made ufe of againit a criminal, on 
the death of fuch witnefs, at another trial. 2H. P.C. 430. 

It was adjudged in the Earl of Strafora’s trial, that 
where witneffes could not be produced, by reafon of fick- 
nefs, @c. their depofiticns might be read; for or againft 
the prifoner on a trial of High Treafon; but not where 
they could be produced in perfon: And that depoftions 
by a witnefs before a juftice of peace, might, at the pri- 
foner’s defire, be read at the trial; in order to take off 
the credit of the witneffes, by fhewing a variance between 
fuch depofitions and the evidence given in court. Ibid. 

But let us caution the ftudent how he takes for law, fome 
peculiar determinations, as to evidence in the.cafes of 
Lord Strafford, and Sir Jobn Fenwick. 

Depoftion is ufed in the law in ‘another fenfe, viz. To 
fignify the depriving a perfon offome dignity : And depo- 


Jition is alfo taken for death ; and dies depofitionis, the day 
of one’s death. 


Littleton’ s Dia. ‘ : 
Deprivation, (Deprivatic) Is a depriving or taking 
away; as when a bithop, parfon, vicar, Gc. is depofed 
from his preferment. Of deprivations there two forts, 
deprivatio a beneficio, and ab officio; the deprivation a be- 
neficio is when for fome great crime, Efc. a minifter is 
wholly deprived of his living: And deprivation ab officio is 
where a minifter is for ever deprived of hisorders, which is 
alfo called depofition or degradation; and is commonly for 
fome heinous offence meriting death, and performed by 
the bifhop ina folemn manner. Blount. Deprivatio ¢ 
beneficio is an a& of the {piritual court, grounded upon 
{fome crime or defectin the perfon deprived, by which he 
48 is 
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isdifcharged from his {piritual promotion or benefice, 
upon fufhcient caufe proved againft him. 1 Nel. Abr. 
641. 

Deprivation may alfo be by a particular claufe in fome 
a& ot parliament: the deprivation of bilhops, Er. is de- 
clared lawful by ttatute 39 Eliz. c.8, And by the King’s 
commiilion, as he hath the fupremacy lodgedin him, a 
bifhop may be deprived: for fince a bifhop is vefted with 
that dignity by commiflion from the King, ’tis reafonable 
he fhould be deprived, where there is jutt caufe, by the 
fame authority: but the canons direct, that a bifhop 
fhall-be deprived in a fynod of the province ; or if that 
cannot be aflembled, by the archbifhop; and twelve bi- 
fhops at leait, not as his aliita ints, but as judges: thoúgh 
gu. if this canon was ever’ received in England ? Vonne 
Cler gyman’ s Lawyer 105. 

It has been adjudged, that an archbifhop may deprive a 
bithop for fimony, cic. for he hath power over his fuffra- 
gans, who may be puni ithed in the archbifhop’s court for 
any offence againft their duty. 1 Salk. Rep. 134.. The 
caules of deprivation are many: if a clerk obtains a pre- 
ferment in ‘the church, by fimoniacal contract ; if he be 
an excommunicate, a drunkard, fornicator, adulterer, 
infidel, {chifmatick or heretick; or guilty of murder, 
manflaughter, perjury, forgery, éc. If a clerk be il- 
literate, and not able to perform the duty of his church} 
if he is a feandalous perfon in his life and converiation ; 
or battardy is objected againft him ; if one be a mere lay- 
man, and not in holy orders; or under age, viz. the age 
of twenty-three years, be difobedient and incorrigible to 
his ordinary; or a nonconformift to the canons ; it a par- 
fon refufe to ufe the common prayer,-or preach in dero- 
gation of it; do not adminifter the facraments, or read 
the articles of religion, Sf 

If any parfon, vicar, ‘€c. have one benefice with cure 
of fouls, and take plurality, without a faculty or difpen- 
fation: or if he commit wafte in the houfes and lands of 
the church, called dilapidations; all thefe have been held 
good caufes for deprivation of priefts. Degg’s Parfon’s 
Counfellor, 98, 99, Se. 3 Inf. 204. And refufing to 
ufe the common prayers of the church ; plurality of liv- 
ings, fc. are caules of deprivation ipfo fatto; in which cafe 
the church fhall be void, without any fentence declaratory ; 
and avoidances by act of parliament need no declaratory 
fentence: But in other cafes there muft. be a declaratory 
fentence.. -Dyer 275. 

Where a benefice is only voidable, but not void before 
fentence of deprivation, the party muft be cited to appear ; 
there is to be a libel againft him, and a time affigned to 
anfwer it, and alfo liberty for advocates to plead, and 
after all a folemn fentence pronounced: Though none of 
thefe formalities are required, where the living is made 
ipfo fa&o void. Can. 122. If a deprivation be for a 
thing merely of ecclefiaftical cognizance, no appeal lies ; 
but the party has his remedy by a commiftion of review, 
which is granted by the King of mere grace. 26 H. 8. 
Mosr 781. 

Deputy, (Deputatas) Is he that exercifes an office, &e. 
in another man’s right; whofe forfeiture or mifdemeanor, 
fhall caufe him, whofe deputy he is, to lofe his office. ‘The 
Common law takes notice of deputies in many cafes, but 
it never takes notice of under-deputies ; for a deputy is ge- 
nerally but a perfon authorifed, who cannot autilorife ano- 
ther. 1 Li/l. Abr. 446. A man cannot make his deputy 
in all cafes; except the grant of the office juitify him in 
it, and where it is to one, to execute by deputy, Ge. 

And there is great difference between a deputy and 
aflignee of an office ; for an aflignee hath an intereft in the 
office’ itfelf, and doth all things in his own name ; for 
whom his grantor fhall not anfwer, unlefs in fpecial cafes. 
But a deputy hath not any intereft in the office, but is only 
the fhadow of the officer, in whofe name he doth all things. 
And where an officer hath power to make afligns, he may 
implicitly make deputies, for cui licet quod majus eff, non 
debet quod minus eft non licere. And a herif may make 
a deputy, or under-fheriff, although he have not fuch èx- 
prefs words in his patent. Coavel. 

A deputy cannot make a deputy ; becaufe it implies an 
affignment of his whole power, which he cannot affign 
over ; but he may impower another to do a particular act. 


1,Salk. 96. Pafch. 13 Will. 3. B. R. per Holt Ch, J. in 
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delivering the opinion of the court in the cafe of Parker v. 

Kettan Litti 379. 
Judges cannot a&t by deputy, butare tohold their courts _ 
in perion; for they may not transfer their power over to 
others. 2 Hawk. P.C. 3. But it has been adjudged, that 
recorders may hold their courts by deputy. 1 Lev. 76. 
1 Nelf. 643. The office of Cuftos Brevium and Chiro- 
grapher in C., B. cannot be executed by deputy. 1 Nel 
Abr. 644. A iteward of a court may make a deputy; and 
acts of an under-fieward’s deputy have been held goud i in Bu 
fome cafes. Cro. Eliz. 534. 

A theriff may make a deputy ; itis incident to his att 
though no exprefs power is given by his patent; and he 
hath equal power with the High Sheriff. 9 Rep. 49. A 
coroner ought not to execute his office by deputy, it being =~ 
a judicial office of truft; and judicial offices are annexed 
to the perfon. 1 Lill. 446. If the office of parkerfhip be | 
granted to one, ‘he may not grant this to another ; becaute 
it is an office of truft and confidence. Terms de Ley. 

A bailiff of a liberty, may make a deputy. Cro. Jac 
240. And a conftable may make ‘a deputy, who pi 
execute the warrant directed .to the conitable, Se 
Danv. 482. 

When an office defcends to an infant, ideot, €c. fach 1 
may make a deputy of courfé.™ g Rep. 47. Where an” 
office is granted to a man and his heirs, he may make at 
afignee of that office; and by confequence a deputy, 
Rep. A deputy of an office, hath no intereft therein, | 
doth all things in his mafter’s name, and his mafter {hall 
be anfwerable; but an aflignee hath an intereft in the 
office, and doth all things in his own name, for whom. 
grantor fhall not anfwer, unlefs in {pecial cafes. Ter 
de Ley. 5 
A fuperior officer muft anfwer for his deputy in civil ac ; 
tions, if he is not fufficient: but in criminal cafes it 
otherwife, where deputies are to anfwer for themfe ese 
2 Inf. 191, 466. Dog, & Studeno 42. R 

De quibus tur Difleifin, Isa writ of entry, ment 
ed in our books treating of writs. F. N. B. 191. 

Der, (From the Sax. Deor, Fera) The names ofi ‘le 
beginning with this word, fignify that formerly, 
beaits herded there together. 

Deraign or Derepn, (Di/rationare) Seems to be der 
literally trom the Fr. De/rayer, i. e. To confound and l 







































or departure out of religion. Stat. 31 H. ë. cap. 6, 
deraignment and difcharge of their profeffion. 33 H. 8 
29: Which is {poken of thofe religious men that for 
their orders or profeffion; and fo doth Kitchen ufi 
where he fays the leffee entered into religion, anda 
wards was derained, p. 152. In our Common Law | 
word is ufed diverfly ; but generally to prove any th 
wiz. to deraiyn that right, deraign the warranty, e. 
Glanv. lib. 2. cap.6. F: N. B. 146. If a man hath 
eftate in fee with warranty, and enfeoffs a ftrange 
warranty, and dies; and the feoffee vouches th 
the heir thall derain the firk warranty, &c. 
And jointenants and tenants in common fhall have aid 
the intent to deraign the warranty paramount. 31 H. 
cap. 1. See Bradon, lib. 3.- trad. 2. cap. 28. Bri 
applieth this word to a fummons that they be challengs 
detective, or not lawfully made, cap. 21. And Skene 
founds it with our waging and making ot law. Se 
Deraifnia. 
Derelift, (Derelizus) Is any thing fortike o! 
or wilfully cait away. Dereli& lands left by the hen! D 
long to the King. 2 Nel/. Abr. 903. 
If the fea fhrink back fo flowly that the gain be by li 
and little, 7. e. by fmall and imperceptible degrees, i 
faid it fhall go to the owner of the lands adjoini 
Black. Com. 2 V. 262. So that the former part of 
pofition muft be underftood to mean, where an iflar 
the fea is formed, or a large quantity of new landa 
See Black. Com. ib. iat 
Welcender, Writ of formedon in. A writ which 1 
where a gift in ‘tail is made, and the tenant in tail al 
the lands entailed, or is diffeifed of them and dies 
heir in tail fhall have this writ againit him, who is 
the aétual tenant of the freehold. F. N. B. 211, 
Black. Com. 3 V. 192. 
Welcent of lands, tenements, Ec. See Die } 
Deferipti 
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Delcription, (defcriptio) In deeds and grants there 
mutt be a certain defcription of the lands granted, the places 
where the Jands lie, and of the per/ons to-whom granted, 
tc. to make them good. But wills are more favoured 
than grants as to thole deferiptions ; and a wrong de/cription 
of the perfon will not make a devife void, if there be other- 
wile a fufficient certainty what perfon was intended by the 
tellator. 1 Nel. Abr. 647. If there are feweral defcrip- 
tions Of one perfon in a will, they muft all agree at the 
time of the will executed, in name, circumftances, yc. 
or the devife to fuch is void. Ibid. And where a firft 

. defcription of land, &c, is falfe, though the fecond is true, 
a deed will be void: contra if the firk be true, and fecond 
Palless Se: 3 Rep. 259, +8) 10,; 28, 33; 34,045. 
| Wetertion. If any one deferts from the King’s armies 
in time of war, whether by land or fea, in England or in 
parts beyond the feas, is by the ftanding laws of the land 
(exelufive of the annual atts of parliament to punifh mu- 
tiny and defertion) and particularly by Stat. 18 Hen. 6. 
c. 19. & 5 Elig. c. 5. guilty of felony, but not without 
benefit of clergy. But by Szaz. 2 &F 3 Ed. 6. c. 2. 

_ Clergy istaken away from fuch deferters, and the offence | 
is made triable by the juftices of every Mhire. Black. Com. | 
K. 161. f, 

K De fon tot Memefne, Are certain words of a 

ufed in actions of trefpafs, ĉc. by way of replication to | 
the defendant’s plea: j.e. that he did it de Jon tort demefne, 

e. modo €S forma, viz. That he did it of his own 

wrobg, without any fuch caufé, rc. in manner and form, | 
© &e. When the defendant i jure proprio, or as a fervant | 
to another, claims any intereit in a common, or to a| 
way, Sc. De fon tort generally is not good: but if the | 
defendant juftifies as fervant, there it may be good, with 

a traverfe of the commandment, it being material; for 

the general replication de fon tort is properly when the 

_ defendant’s plea confifts merely of matter of excufe, and 

no matter of interet. 8 Rep. 67. T Lil. Abr. 428. 

‘There’ ought to be a conclufion to the country, in a re- 

plication of de fon tort; becaufe the replication fhould 

make an iffue of it. 3 Lev. 65. But there cannot -be 

~ Variety of matter put in iffue ; as matter of record, and 
_ Matter of fact, Ge. 3 Lev. 65. 2 Leon. 108. 

_ Melpitus, Signifies, in our antient law books, a con- 
temptible perfon. Fleta, lib. 4. cap. 5. par. 4. 

_ Welubite, To weary a perfon with continual barkings, 
and then to bite; which is provided againft by old laws. 
-Si canis hominem defubitet, aut mordeat tacitus, in prima | 
_ culpa reddantur Jex fol. Leg. Alured. 26. 
= = Metachiare, To feize or take into cuftody another 
_ perfon’s goods, &c. by attachment or other courfe of law. 
Corel. 
+ Betainer. See Forcible Entry and Detainer. 
-- Determination of Will, The exertion of any at of | 
ownerfhip- by the leffor, puts an end to, or determines 

~ aneitate at will. See Black. Com. 2. V. 146. j 
~ Detinet, A word ufed in writs, which is neceffary in | 

the writ of devinue, c. - See Doket & Detinct. 
- ` Detinue, (dertineùdo) In the Common law is like 
. adio depofiti in the Civil law, and is a writ which lies | 
againft him, who having goodsor chattels delivered to keep, 
= to re-deliver them. In this ation the thing de- 
ned is generally to be recovered, and not damages; but 

if one cannot recover the thing itfelf, he fhall recover da- 

_ mages for the thing, and alfo for the detainer.* Wood’s 

- ‘Inft. 542. Detinue lies for any thing certain and valuable, 
= wherein one may have a property or right; as for a horfe, 

g cow, fheep, hens, dogs, jewels, plate, cloth, bags of 

= money, facksofcorn, &c. It muft be laid fo certain, that 
aa). ©: the thing detained may be known and recovered; and there- 

~ fore for money out of a bag, or corn out of a fack, fc. it 

/ lies not; for the money or corn cannot in this cafe be 

(eens _ known from other money or corn; fo that the party muft, 

y bhavean ation on the cafe, &c. 1 Inf. 226. F.N. B. 
= 138. Yet detinue may be brought for a piece of gold, of 
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_ 7 the price of 22s, tho’ not for 22s. in money; for here isa 
os demand of a certain particular piece. 2 Danv. Abr. 510. 
j = Ifa man receiving money from a banker, -put part 
i te thereof into his bag, and while he is telling the reft the 
= bag is ftolen’; no action of detinue, &'c. lies; becaufe by 
putting up the money, he had appropriated it to his own 
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ufe. Comb. 475.. A mahn lends a fum of money to an- 
other, detinue lies not for it, but debt: butif 4. bargains 
and fells goods to B. upon condition to be void if 4. 
pays B. a certain fum of money at a day; now if. pays 
the money he may have detinue againit B. for the goods; 
though they came not to the hands of B. by bailment, 
but by bargain and fale. - Cro. Eliz. 867. 2 Danv. 510. 

If a man delivers goods to 4. to deliver to B. B. may 
have detinue, for the property is in him: and where he 
delivers them to F. and after grants them to D. he fhall 
not have detinue after the grant, but the grantee fhall have 
it. Yelu. 241. 1 Bulf. 69. When goods are delivered 
to one, and he delivers them over to another, action of 
detinue may be had againit the fecond perfon, and if he 
delivers them to one that has a right thereto, yet it is 
faid he is chargeable: alfo if a perfon to whom a thing is 
delivered dieth, detinue lieth againft his executors, We. 
or againit any perfon to whom the thing comes. 2 Danv. 
Abr. Sit. ; 

A man may have a general detinue againft another that 
finds his goods: though if I deliver any thing to Æ. to re- 
deliver, and he lofes it, if B. finds it and delivers it to 
C. who has a right to the fame, he is not chargeable to 
me in detinue, becaufe he is not privy to my delivery. 
7 H. 6. 22. 9 H.6. 58. Though żrover is the com- 
mon action: for goods found, or wrongfully detained, 
where there was at firft a legal poffeffion. 

In actions of detinue, the thing muk be once in the pof- 
feflion of the defendant ; which poffefion is not to be al- 
tered by a& of law, as feifure, &~. And the nature of the 
thing muft continue, without alteration, to intitle this 
action. F.N. B, 138. IfI find goods, and before the 
owner brings his aétion, I fell them; or they are recovered 
out of my hands upon an execution, or outlawry againit 
the owner, &c. he cannot have detinue againft me. 12 

4. 8. 27 H.8. 13% or trover. But action of detinue 
will lie againft him that finds goods, if they are watted by 
wilful negligence. Dr. & Stud. 129. 

A man buys cloth or other things of another, on a 
good and perfe& contract; if the feller keeps the things 
bought, detinue lieth. Dyer 30, 203. Where one takes 
my goods into his cuftody to keep them for me, and re- 
fufes to reftore them; although he have nothing for the 
keeping of them, this action will lie. 4 Rep. 84. 29 
Af. pl. 28. If I deliver to one a trunk that is locked 
with things in it, and keep the key myfelf, and fome- 
thing be taken out of it, writ of detinue lieth not for this: 
but if the trunk and all that is in it be taken away, there 
itvlies., iu Rep. 89.) 4.3% i 

This a&ion will not lie, where a man delivers goods to 
me, and I bid him take them again, if he refufes to do it: 
or where one takes my goods or cattle by wrong as a 
trefpaffer ; or by way of diftrefs for rent or as damage 
fefant, éc. Nor for a horfe fick, when*it is taken or 
lent; if he dies of that ficknefs. Bro. Detin. 242. 43 
E. 3. 21. 21 £.4. : And- if it be a ring that is deli- 
vered to another, and he breaks it, it is doubted whether 
action of detinue may lie; becaufe the thing is altered, 
and carinot be returned as it was: but ation on the cafe 
lieth. .And although where goods are found, and fold, 
Ec. detinue lies not: yet action upon the cafe of rover 
and converfion may be brought. 12£.4. 8. 182. 4.22. 

To bring detinue, the plaintiff is to fet forth the time 
and thing delivered, to what ufe the fame was delivered, 
and the time appointed for the re-delivery thereof, with 
its value, &c. If fora thing bought, he muit fhew when 
he bought it, and what he paid, and the time for delivery : 
alfo in trover, the nature and value of the things are to 
be fhewn, the time and place when and where the plaintiff 
was poffeffed of them, and how they came to the de- 
fendant’s hands, with the converfion, Se. Pradtif. Solic. 
Adtions of detinue are not fo frequently brought as for- 
merly ; for aétions of trover and converfion are had in their 
ftead, where the converfion changes the detinue to adfion of 
the cafe; and thereby the tedious proceedings as to gar- 
nifhment, &c. are now out of ufe.- 10 Rep. 57. 1 Inf 
286. See Trover. 

Detinue of Charters, A man may have detinue for 
deeds and charters concerning land; but if they concern 
the freehold, it muft_be.in C.'B. and no other court. 
Aétion of detinue lies for charters which make the title 
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of lands ; and the heir may have a detinue of charters, 
although he hath not the land: if my father be difleifed, 
and dieth, I fhaill have detinue forthe charters, notwith- 
ftanding I have not the land ; but the executors fhall not 
have the action for them. New Nat. Br. 308. If a man 
keep my charters from me, concernig the inheritance of 
my land, andI know the certainty of them, and the land; 
or if they be in a cheft. locked, &c. and I know not their 
certainty, I may recover them by this writ: fo where 
lands are given to me and Y. S. and my heirs, and he 
dies, if another gets the deeds; and if tenant in tail give 
away the deed of entail, and then die, his ifue may bring 
a writ of detinue of charters. Co. Lit. 286. 1 Rep. 2. 
F. N.B. 138. But if the tenant in fee fimple do give 
away his deeds of the land, his heir may not have this 
action: and in cafe a woman great with child by her 
deceafed hufband keeps the charters from his daughter and 
heir that concern the land, during the time fhe is with 
child ; this writ will not lie againit her. 41 E. 3. 41. 

Detinue was brought for a deed, and the plaintiff had a 
verdict, that the defendant detained the deed, and the 
jury gave 20/. damages, but did not find the value of the 
deed; and then there iffued out a difringas to deliver the 
deed, or the value, and afterwards a writ of inquiry was 
awarded for the value: whereupon the jury found a diffe- 
rent value from what the firt verdict found; and it was 
adjudged good. Raym.124. 1WNelf Abr.649. Indetinue 
of charters, 1f the ifue be upon the detinue, and itis found 
that the defendant hath burnt the charters, the judgment 
fh2ll not be to recover the charters, which it appears can- 
not be had; bat ’tis faid it fhall be for the plaintiff to re- 
cover the land in damages. 2 Rol. Abr. 101. 2 Dany. 
Abr. 511. For detaining of deeds and charters concern- 
ing the inheritance of lands, or an indenture of leafe, the 
defendant fhall not wage law; but in a common ation of 
@etinue he may doit. 1 Inf. 295. 

Detinue of Goods in Frankemarriage, Is on a 
divorce betwixt a man and his wife; after which, the 
wife fhal: have this writ of detinue for the goods given 
with her in marriage. Mich. 35 E. 1. New Nat. Br. 
308: 

Wettaitare, Signifies a punifhment to be torn in pieces 
with horles.—— Apoftate, Jacrilegi, & hujufmodi, detrac- 
tari debent  comburi. Fleta, lib. 1. cap. 37. But we 
know not, now, of any fuch punifhment by our laws. 

Wetunicare, To difcover or lay open to the world. 
Matth. Weftm. 1240. 

Wevadiatus, Is where an offender is without fureties or 
pledges. Si homo in villa delinguit G devadiatus fuerit, 
nil inde habeat præpofitus regis. Domefday. 

Devatavit, or Wevaitaverunt bona Cefkatozis, Is a 
writ that lies againft executors or adminiftrators, for pay- 
ing debts upon fim ple contrat, before debts on bonds and 
fpecialties, &c. for in this cafe they are liable to aétion 
as if they had fquandered away the goods of the deceafed, 
or converted them to their own ufe ; and are compellable 
to pay fuch debts by fpecialty out of their own goods, to 
the value of what they fo paid illegally. Dyer232. But 
ifan executor pays debts upon fimple contraét, before he 
hath any notice of bonds, it is no dewaffavit ; and regu- 
larly this notice is by an aétion commenced againft him, 
for the law doth not oblige him to take notice of it him- 
felf, nor of a judgment againft his teftator, becaufe he is 
not privy to aéts done either by or againft him. 1 Mod. 
175. 1 Lev. 215. Sed qu. as to ajudgment docketed, 
if the law doth not prefume that fufficient notice ? 

Where an executor, &c. payeth legacies before debts, 
and hath not fufficient to pay both, ’tis a devaftavit. 
Alfo where an executor fells the teftator’s goods at an 
undervalue, itis a devaffavit; but this is underftood 
where the fale is fraudulent ; for if more money could not 
be had, it is otherwife. Kelw. 59. 1 Nel/. Abr. 649. 
Executors keeping the goods of the deceafed in their 
hands, and not paying the teftator’s debts; or felling 
them, and not paying off debts, &c. or not obferving 
the law which dire&ts them in the management thereof ; 
or doing any thing by negligence or fraud, whereby the 
eftate of the deceafed is mifemployed, are a devaffavit, 
or wafte ; and they fhall be charged for fo much de bonis 
propriis, as if for their own debt. 8 Rep. 133. But the 
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fraud or negligence of one executor is not chargeable on 
the ret, where there are feveral executors. 1 Rol, Air. 

29. 
; There are fome cafes in the old books, in which it 
hath been held, if an executor waftes the goods of the 
teftator, and afterwards makes his executor, and dies, 
leaving affets, that an action of debt will not lie againit 
the executor of the wafting executor, upon a fuggeftion 
of a devaftavit or wafte by the firt executor; becaufe 
’tis a perfonal wrong which died with him. 3 Leos. 
241. Butin this cafe there is a difference between a law- 
ful executor and an executor de fon tort; for as an executor 
de fon tort pofieffes himfelf of the goods wrongfully, if he 
afterwards waftes them, and dies, leaving affets, his execu- 
tor fhall be charged upon the fuggeftion of a deva/tavit in_ 


his teftator, becaufe he came wrongfully by the goods, and ` 


therefore the wrong fhall not die with his perfon. 2 Lev. 


133. 
decreed in equity againft the executor of a lawful executor, 
who had waited the goods, and died, that fuch executor 
fhould be liable to make good to the creditors of the tef- 
tator, fo much as the firft executor had wafted, and fo far 
as he had affets of the faid firk executor. 1 Céanc, Reng 
2 
by that ftatute ’tis enacted, That if an executor de fon tort 
wattes the goods, and dies, his executors fhall be liable in 
the fame manner as their teftator would have been if he 
had been living. And it has been fince adjudged, that a 
rightful executor, who waftes the goods of the teitator, is 
in effect an executor de fon tort for abufing his trut; and 
therefore his executor or adminiftrator may be liable to a 
devaflavit. 3 Mod. 113. 

Debt lies againft an executor in the debet and detinet, 
where there is a judgment againft his teftator, upon a 
fuggeftion only, that he had wafted the goods; and this 
is a more expeditious way than the old method of fei. fac. 
inquiry, which was iffued to fhew caufe why the plaintiff 
fhould not have execution againft the executor de bonis 
propriis, and thereupon the fheriff returned a dewaftavit, 
Ge. 1 Lev. 147. 1 Nelf. 653. 

A hufband is to be charged for wafte done by his wife 
dum fola: but the hufband is not chargeable after the 
death of a wife executrix, on fuggeftion of a devaftavit in 
a declaration againft him. Cro. Car. 603. Lutw. 672 
And it has been adjudged, that a feme covert executrix 
cannot do any wafte during the coverture; though for 
waite done by the hufband fhe fhall be charged, if the fur- 
vive him; but then it muft be on a judgment obtained 
againit him, and not on a bare fuggeftion of a dewaffavit, 
&c. 2 Lev. 145. If an executor or adminiftrator con- 
feffes judgment, or fuffers it to go by default, he thereby 
admits afets, and is eftopped to fay the contrary in an 
action on fuch judgment fuggefting a devaffavit. Will. 
Rep. par. 1. fol. 258. Skelton w. Hawling, Executor. 
See Debet E&F Detinet, and Executor. 

Deveucrunt, A writ heretofore diretted to the efcheator 
on the death of the heir of the King’s tenant under age 
and in cuftody, commanding the efcheator that by the 
oaths of good and lawful men he inquire what lands and 
tenements by the death of the tenant came to the King. 
Dycr 360. This writ is now difufed: but fee Stat. 14 
Car. 2. c. 11. for preventing frauds and abufes in his 
Majefty’s Cu/toms. 

Develt, (devefire) Is oppofite to inwef. As invef 
fignifies to deliver the poffeffion of any thing to anothers 
fo deveff fignifieth the taking it away. Feud. dib. te 
cap. 7 
Debite, (from the Fr. vant to divide or fort into 
parcels) Is properly where a man gives away any lands or 
tenements by will in writing. And he who gives away — 
his lands in this manner, is called the devir; andhe 
to whom the lands are given, the dewifee. A devife in 
writing is, in law conftruction, no deed ; but an inftru- 
ment by which lands are conveyed. And “antiently where - 
lands were devifeable, it was by cuftom only; for at 


Common law, in favour of heirs, no lands or tenements — 


in fee fimple were devifeable by will; nor could they be 
transferred from one to another but by folemn livery and 
feifin; matter of record, or fufficient deed or writing. 
i Infl. 111. 2 Inf, 386, Se. But now it is oth ; 
1 by 


And before the ftatute 30 Car. 2. c. 7. it has been 













Dit 


iby Wiar gz Hen: 8. °c. 1. Agd fee 34, 35 H. 8. c 5. 
Tis faid, that words of recommendation and defire in a 
ewill are always: held to be a devi/e ; as where the teftator 
gives a legacy to one, willing him to do fuch a thing, 

tc. Preced. Canc. 201,:202. 

Devife to the firft and eldeft fon not heir at law to his 
father, is a good devife to the cond fon. Rep. Temp. 
-Hardw. per Annaly, 96. Marswood ex dim. Fennel & al’ 
Darrel. 

A-general introductory claufe is a key to explain par- 
-ticular devifes'in the will. Jd. 143. Maudy & Maudy. 

Negative words in a will, will not difinherit the heir, 
-but they are proper to explain other parts of the will. 
“Id. ib. See Will. 

Wevoires of aleis, Were the cuftoms due to the 
‘King, for merchandife brought into or carried out of 

«Calais, when our ftaple remained there. 2 R. 2. flat. 1, 
sc. 3. Devoir, in French, fignifies a duty; paying their 
cuftom and devoirs to the King. Stat. 34 Ed. 1. c. 18. 
~- Dextraviug, Is underftood to take the right hand of 
another, And the word dextrarios has been uted for light 
chorfes, or horfes for the great faddle; from the Fr. de- 
firier, ahorfe for fervice.——Willielmus de B. dedit Regi 
tres dextrarios, -guingue chacuros, Ge. pro habenda feifina 

Caftr. -de. a ee ec. Rot. Chart. in Tur. London, 

Anno 7 Joh. 2 38. 

Dextras. Dare, Shaking of hands in token of friend- 
hipi or a man’s giving up himfelf to the power of an- 
-other perfon. | Walfingh. p. 332. 

Diarium, Is vale for daily food ; or as much as will 
fuflice for the day. Du Cange. 
~ Dialperatus, Stain’d Pa many colours. 

Pag. 314. 

Dica, A tally for accounts, by number of zaillees, 
-cuts or notches. — Dr preter hoc debet magifter marifehal- 
“fia habere dicas de donis &F liberationibus que fuerint in 
Lhefauro Regis, Sc. Lib. Rub. Scacear. tol. 30. And 
an an antient record; —Infitutum off ut diligenter per dicam 
inotetur quantum ex omni genere bladi vel leguminis expendetur 
in Jemine. Et dica illa dividatur in aio; © una pars de- 
_ iputabiter euftodie hofpitalis fratris, Fc. altera grangiario. 
Statut. "Ord. de Semplingham, p. 748. 

. Dickar, or Dicker of Leather, Is a certain quantity, 
‘confifting of ten hides, by which leather is bought and 
fold : there are alfo dickers of iron, containing ten bars to 
tthe dicker. ‘This word is thought to come from the Greek 
Dzs, which fignifies ten. Domefday. 
~ Dittorzes and Dium: The one fignifies an arbitra- 
stor; and the other the arbitrament. Protulit dic- 
itum fuum J Jententiam pro Rege Anglie. Malmf. p. 
or 

Dium ve Henelivoth, An edi& or award, between 
King Henry the Third and his Barons and others, who had 
*been-in arms againft him: fo called, becaufe it was made 
at Kenelworth cafile in PET aire: anno 51 Hen. 3, It 
contained a compofition of thofe who had forfeited their 
eftates i in that rebellion, which compofition was five years 
rent of the lands and eftates forfeited. 

Diem claulit extremum, Was a writ ifued out of the 
‘eourt of Chancery to the efcheator of the county, upon the 
death of any of the King’s tenants ix capite, to inquire 
by a jury of what lands he died feifed, and of what value, 
and who was the next heir to him; and the fame ought 
to be granted at the fuit of the next heir, ec. for upon 

= that, when the heir came of age, he was to fue livery of 

his lands out of the King’s hands. F. N. B. 251. 

= Dies. There are feveral forts of days, i. e. days natu- 
ral, artificial, and legal; and Sunday is not only dies non 
= _7 Juridicus as to legal proceedings, but alfo as to contracts. 

p! 2 Inf. 264. See Day. 

j Dies datus, Is a day or time of refpite given to the 

| defendant i in a fuit by the court. Broke. 

Dies Warchie, Was the day of congrefs or meeting 
of the Exglifh and Scotch, appointed annually to be held on 
the marches or borders, to adjuft all differences between 
_ them, and preferve the articles of peace. Conve- 
nerunt ad diem marchie & conventum Suit inter cos pro 
_ commodo pacis, &e. Tho. Walfingham, in Ric. 2. p. 
pIe: 


Mon. tom. 3. 
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Dicta, A day’s journey.——Ownis rationabilis dicta 
conflat ex viginti miliaribus. Fleta, lib. RAGI 28 And 
in this fenfg it is ufed by Bra&on, lib. 3. trag. 2. c. 16. 

Diet, (conventus) An aflembly ; as the as of the 
Empire, of Ratifbon, &c. 

The diets of the empire of Germany were the fame with 
the aflemblies of March and of Man, held by the Kings of 
They meet at leaft once a'year. “Every freeman 
had a right to be prefent. They were affemblies Gn 
which a monarch deliberated with his fubje&ts, concern- 
ing their common intereft. But when the princes, digni- 
fied ecclefiafticks, and barons, acquired territorial- and 
independent jurifdi€tion, the diet became an affembly of 
the feparate ftates, which formed’ the confederacy of 
which the Emperor was the head. While the con{titu- 
tion of the empire retained its primitive form, attendance 


on the diet was a duty ; and a‘negleét to attend, punifh- 


able with lofs of vote, and heavy~penalty : but when the 
members became independent fates, the right of fuffrage 
was annexed tothe territory or dignity, not to'the perfon. 
Robert. Hifl. Emp. Charles V. 1 V. 383, &c. which fee. 

Among the Anglo Saxons here, in England, there was 
from time to time an affembly of the whole nation (7. e. 
of all freemen) called avittena gemot, fimilar to the diets 
of the empire. In this aflembly was lodged the whole 
legiflative power of the community; hereiwas the fupreme 
authority, over all perfons and in all caufes, ecclefiaftical 
aswell as civil. Sguére’s Anglo Sax. Government, 165, c- 

Dieu ¢ mon Doit, God and my Right, the motto of 
the royal arms, intimating that the. King of England 
holds his empire of none but God; firt given by King 
Rich. i. 

Dieu fon Be, Are words often ufed in our old law: 
and it is a maxim in law, That the gé# of God fhall pre- 
judice no man. ‘Therefore, if a houfe be blown down by 
tempeft, thunder or lightening, the leffee or tenant for 
life or years, fhall be excufed in wate: likewife he 


hath by the law a fpecial intereft to take timber, to build 


the houfe again for his habitation. 4 Rep. 63. 11 Rep. 

82. So when the condition of a bond confilts of two 
parts in the-disjunétive, and both are pofible at the time 
of the obligation made, and afterwards one of them be- 
comes impoffible by the act of God, the obligor is ‘not 
bound to perform the other part. 5 Rep. 22. And 
where a perfon is bound to appear in court, at a certain 
day, if before the day he dieth, the obligation is “faved, 

&c. See Bond. 

MDiffacere, To deftroy : 
Ole eke tte ile COA» 2s 

MDifforciare Wettum, To take away, or deny juftice. 
Matt. Parif. anno 1164. 

Diget, The book of Pandeéts of the Civil law; 
which hath its name from its containing Legalia precepta 
excellenter Digefta. Du Cange. 

Dignity, (dignitas) Signifies honour and authority ; 
reputation, &c. And dignity may be divided into fupe- 
rior and inferior: as the titles of Duke, Earl, Baron, 
&c. are the higheft names of dignity; and thofe of Baro- 
net, Knight, Serjeant at Law, &c. the loweft. Nobility 
only can give fo high a name of dignity, as to fupply the 
want of a furname in legal proceedings: and as the 
omiflion of a name of dignity may be pleaded in abatement 
of a writ, &c. fo it may be where a peer, who has more 
than one name of dignity, is not named by the Mott Noble. 
2 Hawk. P. C. 185, 239. No temporal dignity of any 
foreign nation can give a man a higher title here than 
that of Efquire. 2 Inf. 667. See Addition and Difcent. 

Dignity Eccleltattical, (dignitas ecclefiafticalis) Is de- 
fined by the Canonifts to be adminiftratio cum juri/difione 
&F poteftate aliqua conjuncta; of which there es T ex- 
amples in Duarenus, de Sacris Ecclef. Fi. TERROS 
Dignities ecclefiaftical are mentined in the Stat. pA ETOS Ce 
31 &F 32. And of church dignities, Cambden in his Bri- 
tannia, p. 161. reckons in England 544. 

Dignitaries, (dignitarii) Are thofe who are advanced 
to any dignity ecclefiaftical ; as-a Bifhop, Dean, Arch- 
decon, Prebendary, ĉc. But there are fimple Prebenda- 
ries, without cure or jurifdi@iion, which are not dignita- 
ries. 3 Init. 155. 
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and difadio is a maiming any 


Dilapidation, 
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Dilapidation, (dilapidatio) Is where an incumbent on | of the record is omitted and remains in the inferior court 
a church living fuffers the parfonage houfe or outhoufes | not certified; whereupon he prays that it may be certified 


to fall down, or be in decay for want of neceflary repara- 
tion: or it is the pulling down or deftroying any of the 


deftroying of the woods, trees, Sc. appertaining to the 
fame ; for it is faid to extend to the committing or fuffer- 
ing any wilful wafte, in or upon the inheritance of the 
c.urch. Degg’s Parf. Counf. 89. Tt is the intereft of the 
church in general to preferve what belongs to it for the 
benefit of the fucceflors; and the old canons, and our own 
provincial conititutions require the clergy fufficiently to 
repair the houfes belonging to their benefices; which 
if they neglect or refufe to do, the bifhop may fequeiter 
the profits of the benefice for that purpofe, &c. Rights 
Clerg.. 143. And by the Canon law, déilapidations are 
made a debt, which is to be fatisfied out of the profits of 
the church; but the Common law prefers debt on con- 
tracts, Fc, before debt for dilapidations. Hern. 136. 

The profecution in thefe cafes may be brought either 
againft the incumbent himfelf, or againft his executors 
or adminiltrators ; and the executor or adminiltrator of 
him in whofe time it was done or fuffered, muft make 
amends to the fucceffor: and if you proceed againit the 
incumbent, then it is proper in the {piritual court: like- 
wife you may proceed in that court againft an executor, 
or the fucceflor may have an action of the cafe or debt at 
the Common law, in which aétion he fhall recover da- 
mages in proportion to the dilapidations. 1 Nel/. dër. 
656. 

af ftatute, if any Parfon, ce. hall make a gift of his 
goods and perfonal eftate to defraud his fucceffor, as to 
dilapidations, fuch {ucceffor may have the fame remedy in 
the {piritual court againit the perfon to whom fuch gift 
is made, as he might have arpat, the executors of the 
deceafed Parfon. 13 Eliz. cap. And money reco- 
vered for dilapidations, is to be employed 1 in the repara- 
tions of the fame houfes fuffered to be in decay, or the 
party recovering fhall forfeit double the value of what 
he receives, to the king, by Stat. 14 Eliz. cap. 11. 

Where in our books it is faid, that dilapidations are 
fuable for only in the ecclefiaftical court, that is to be in- 
tended when the fuit is grounded upon the Canon law; 
for an action of the cafe might have been brought at 
Common law, by the fucceffor againft the executors of the 
diJapidator. Parf. Counf. 97, 98. If a Parfon fuffers 
dilapidations, and afterwards takes another benefice, 
whereby his former benefice becomes void, his fucceffor 
may have an action againft him, and declare that by the 
cuftom of the kingdom he ought to pay him zaztas dena- 
riorum fummas quante fufficient ad-reparandum, c. 3 
Lev. 268. In cafe a Parion comes toa living, the build- 
ings whereof are in decay by dilapidations, and his pre- 
deceflor did not leave a fuflicient perfonal eftate to repair 
them, fo that he is without remedy; he is to have the 
defects furveyed by workmen, and attefted under their 
hands in the prefence of witneffes, which may be 2 means 
to fecure him from the incumbrance brought upon him by 
the fault of his predeceffor. Country Parfon’s Companion, 
Go. © 

Dilatorp Pleas, Are fuch as are put in merely for de- 
lay; and there may be a demurrer to a dilatory plea, or 
the defendant fhall be ordered to plead better, oc. The 
truth of dilatory pleas is to be made out by affidavit of the 
faQ; tye. by Stat. 4 Ann. c. 16. fe. 11. See Plea. 

Sights, Outlawed, 7. e. de lege cjectus. 
Hen. 1,’ ¢. 45. 

Ditliqrout, Pottage formerly made for the King’ s table, 
on his carcnation day + end there was a tenure in ferjeanty, 
by which lands were held of the king, ‘by the fervice of 
finding this pottage, at that great folemnity. 39 H. 3. 

Wimidtetas, Is ufed in our records for a moiety, or 
one half. ——-—' Sciant quod ego Matilda filia Willielmi 
le F. dedi Waltero de S. demidietatem ¿lius burgagii, Sv. 
ex libro Chart. Priorat. de Lec- 


Leg. 


vo Sine dat. 
minfter. 
Wiminihing the coin, A fpecies of treafin. 
Bliz. c. 1. and Coin. 
Diminution, (diminutio) Is where the plaintiff or de- 
fendantin a writ of error alledges to the court that part 


See i8 


by certiorari, 


Co. Ent. 232, 242. OF courfe diminution 


lis to be certified on a writ of error; though if iffue be 
houfes or buildings, belonging to a fpiritual living, or | joined upon the errors afligned, and the matter is entered 
upon record, which is made a confilium, in this cafe there 
muft be a rule of court granted for a certiorari to certify 


1 Lill, Abr. 


diminution, 


245: 


rant of attorney; Ge. 2 Ley. 206. 


fhall ftand. Cro. Fac. 597. Cro. Car. 91. 


fuch as is certified upon the writ of error. 


rigore juris. Palm. 85. 


the defendant in error had not joined zw aullo ef erratum. 
1 Nelf. 658. 
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Diminution cannot be al- 
ledged of a thing which is fully certified ; but in fome- 
thing that is wanting, as want ofan original, or a wai- 
1 Nelj. Abr. 658. 
And if on diminution alledged, and the plaintiff in error 
certify one original, &c. which is wrong; and the de- 
fendant in error certifies another thatis true; the true one 
After a writ 
of error brought, and the defendant hath pleaded ix sulla 
eff erratum, he cannot afterwards alledge diminution; be- 
caufe by that plea he affirmeth or alloweth the record tobe — 
Godb. 266. 
But in fome cafes, diminution hath been alledged, after zz 
nullo oft erratum pleaded, ex gratia curie ; though not ex 
And there is an inftance, that the 
court in fuch a cafe hath awarded a. certiorari, to inform 
their con{cience of the truth of the record in C. B. where 


Diniflory Letters, (litere dimifprie) Are fuch as 
are ufed where a candidate for holy orders has a title 
in one diocefe, and is to be ordained in another: the pro- 


per diocefan fends his Jetters dimiffiry dire&ed to fome — 


other ordaining bifhop, giving leave that the bearer 
be ordained, and have fuch a cure within his diftri¢t 
Cowel. 


Díiocefe, (diæcefis) Signifies the circuit of every bi- — 


fhop’s jurifdition. For this realm hath two forts of di- 
vifions ; onc into fhires or counties, in refpect to the tem- 
poral fate; and another into dioce/ésy in regard to the 
ecclefiaftical fate, of which we reckon twenty-one in Eng 

land, and four in Wales. 1 Jaf. 94. Alfo the kingdom 
is faid to be divided in its ecclefiaftical jurifdiction into two 
provinces of Canterbury and York; each of which provinces 
is divided into diocefes, and every dioce/e into archdea- 
sonritin and archdeaconries into parifhes, fc. pits 
Inf. 2. 
The bounds of discefes are to be determined by Ke 
nefes and records, but more particularly by the admini- 
{tration of divine offices. To which purpofe, there are 
two rules in the Canon law: in one cafe, upon a difpute 


between two bifhops upon this head, the direttion is, — 


that they proceed in the bufinefs, by ancient books or 
writings, and alfo by witneffes, reputation, and other 
fuflicient proof: in the other cafe, where the queftion 
was, by whoma church built upon the confines of two 
diocefes thould be confecrated, the rule laid down is, that 
it fhould be confecrated by the bifhop of that city, who 
before it was founded, baptized the inhabitants, and ad- 
miniftred to them other divine offices. Gib/. 133° 
The jurifdidtion of the city is not included in the name 
of diocefe, fo faith the Canon law: and accordingly, im 
citations to general vifitations, directed to the clergy, it 
is ordered to cite the clergy of the city and dioce/e. Gib. 


133. 


A bifhop may perform divine offices, and ufe his Bak 


~ 


copal habit, in the diocefe of another, without leave; but 


may not perform therein any act of jurildiétion, , without — 


permiflion of the other bithop. Gibf, 133. i 
A clergyman dwelling in one dioce/é, and beneficed in 


another, and being guilty of a crime, may, in diferent — i 
that is, the bithop in 

whole diocefe he dwells, may "profecute him ; but the 
fentence, fo far as it affects his benefice, muft a carried 


refpects, be punifhed in both; 


into execution by the other bithop. “Gibs. 134. 
Difability, (difabilitas) Is when a man is difubled, 


or made incapable to inherit any lands, or take that bene- 


fit which otherwife he might have done: 


which may hap- 


pen four ways; by the att of an ance(ior, or P$ the party 
Difabilig — 
| by the aét of the anceftor, is where the ance is attaint- 
ed of treafon, Ee. which corrupts the blood of his chil * 
2. Dijabi- 
lig 


himfelf, by ‘the a of God, or of the law, 


dren;, fo that they may not inherit his eftate. 


ae 
city 







DIS 
lity by the a& of the party, is where a man binds himfelf 
by obligation, that upon {urrender of a leafe, he will grant 
a new eftate to the leflee ; and afterwards he grants over 
the reverfion to another, which puts it out of his power to 
perform it. 3. Difability by the aét of God, is where a 
perfon is non fane memorie, whereby he is incapable to 
make any grant, jc. So that if he paffeth an eftate out 
of him, it may after his death be made void ; but it is a 
maxim in law, That a man of fill age fhall never be re- 
ceived to difable his own perfon. 4. Difability by the 
act of the law, is where a man by tle fole a&t of the 
Jaw, without any thing by him done, is rendered inca- 
pable of the benefit of the law; as an alien born, Ge. 
Terms de Ley. 5 Rep. 21. 4 Rep. 123, 124. 8 Rep. 


} There are alfo other difabilities, by the common law, 

of ideocy, infancy, and coverture, as to grants, e. And 
by ftatute in many cafes: as papi/ts are‘difabled to make 
any prefentation to a church, Gc. Officers not taking the 
oaths, are incapable to hold offices : Foreigners, though 
naturalized, to bear offices in the government, &c. 11 
Rep. 77. Stat. 12 O 13 W.3.°¢, 2.°1' Geo. 2. ft. 2. CaA» 
A perion fhal! not be admitted to di/aéle himfelf to avoid 
an office of charge, e. no more than a man {hall be al- 
lowed to fay that he was an Idest, Gc. to avoid an att 
done by himfelf. Carthew’s Rep. 307. And the ftatutes 
do not exempt.and di/able diffenters from bearing offices ; 
but they muft fubmit to a fine, if they do not qualify 
themfelves. Hill, 6 Will. 3. Skinner 576, 577. But 
it hath lately been folemnly determined in the Houfe of 
Lords, in the cafe of the Chamberlain of London, and 
.-... that a diffenter was not finable for refufing the 
office of Sheriff. See Capacity. 
~ Difavbocare, To deny, or not acknowledge a thing: 
Itis mentioned in Hengham Magna, cap. 4. ; 

Wittagreement, Will make a nullity of a thing, that 
had effence before: And di/agreement may be to certain 
ats, to make them void, &c. Co. Lit. 380. See Agree- 
ment. 

Wifait, According to Littleton, is to difable a perfon. 
Lit. tit. Discontinuance. 

Wisbolcatio, A turning wood grottnd into arable or 
pafture. 

Difcarcare, (From Dis and Cargo) Is to unlade a fhip 
or veflel by taking out the cargo or goods. 





Et predictus, ce, Carcare & difcarcare fecit ibidem mer- 
chandifas © denariatas quafcungue. Piacit. Parl. 18 
Ed, i ’ 


Difccit, A writ or action for fraud and deceit. See 
Deceit. k 

Difcent, (Lat. Deftenfus, Fr. Difcent) Is an order or 
means whereby lands or tenements are derived unto any 
man from his anceftors; And is either by common law, 
fion or ftatute: By common law, as where one hath 
land of inheritance in fee-fimple, and dieth without difpo- 
fing thereof in his life-time, and the land goes to theeldeft 
fon and heir of courfe, being cait upon him bylaw. 1 
Inf. 13, 237.  Difcent of fee-fimple by cu/fom, is fome- 
times to all the fons, or to all the brothers, where one bro- 
ther dieth without ifue; as in gaveltind: Somctimes to 
the youngeft fon, as in Borough Englifh; and fome- 
‘times to the eldeft daughter, or the youngeft, &¢. ac- 
cording to the cuftoms of particular places. 1 Inf. 110, 
140, 175. Litt. 210, 211. “And difcent by flatute of 
fec-tail, is as dire&ted by the manner of the fettlement or 
limitation, purfuant to the Srat. Wef.2. 13 Ed. 1. 
cap 1. 

a p at common law is /ineal, or collateral: Lineal 
is a dif/cent downward in a right line, from the grandfa- 
ther to the father, the father to the fon, fon to the grand- 
fon, &c. and the linéal heir fhall firftinherit. Collateral 
is a difcent which fpringeth out of the fide of the whole 
blood, as another branch thereof; fuch as the grandfa- 
ther’s brother, father’s brother, and fo downward. 1 
Inf. 10, 11. Therefore if a man purchafeth Jands in 
f'e-fimple, and dies without iffue, for default of the right 
line, he which is next of kin in the collateral line of the 
whole blood, though never fo remote, comes in by dif 
cent as heir to him; for there is a next of kin by right of 
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reprefentation, and by right of propinguity or nearnefs of 
blood. 


Litt. 2. 1 Ventr.415. 3 Rep. 40. 
To have land in fee-fimple by difcent, a perfon muft 


be heir of the whole blood; he is to be the wext, and 
moft worthy of blood, to the anceftor; and he ought to 
be heir to him that was lat adually feifed. Where lands 
defcend to the fon from the father, and he enters on the 
lands, and dies feifed thereof, without having any ifue; 
this land will defcend to the heirs of the part of the fa- 
ther, who are of the whole blood; and if there are none 
fuch, the land fhall efcheat: fo where lands defcend on 
the part of the mother. 


Litt. Se@. 4. 1 Inf. 13. And 
there is a maxim in law, that where lands defcend on the 


part of the father, the heirs of the mother fball never in- 


berit ; and when lands defcend on the part of the mo-, 
ther, the heirs of the father fhall never inherit. 1 Inf. 
14. But it has been refolved, that afine and render of 


lands, claimed by a party, as heir at law ex parte materna, 
will alter the quality of the eftate; fo that it fhall defcend 
to the heir ex parte paterna. 


6 Rep. 63: Carthew 141: 
Alfo if a man feifed of land, as heir of the part of 
his mother, make a feoffment, and take back an eflate 


to him and his heirs ; this as a purchafe alters the di/cents 
and if he die without iffue, the heir of the part of the fa- 


ther fhall inherit it..1 Jw? 12. There is a difference be- 


tween di/cents from father and mother to their children, 


and difcents between brothers and fifters; for a fon or 
a daughter need be only of the blood of either the fa- 
ther or mother, which hath the inheritance; to inherit 
them: Though the brothers and fifters mutt be of the 
fame father and mother; to inherit one another. Nyy 
68. 


If a man hath iffue two fons by divers venters, the 


younger brother of the half blood fhall not have land 
purchafed by the elder brother, on his dying without 
ifue; but the elder brother’s uncle or next coufin fhall 


have it. 1 Inf. 14. The elder brother of the whole 
blood Mall have land by di/cent, purchafed by a middle 
or younger brother, if fuch die without ifue; (for as 
to difcents between brethren, the eldeft is the moft worthy 
of blood to inherit to them as well as to the father). And 
if there be no brother or fifter, the uncle fhall have it as 
heir, and not the father: And yet it may afterwards 
come,to the father; as heir to the uncle; likewife if the 
father hath iffue another fon or daughter, after the di/- 
cent to the uncle, that ifue may enter upon the uncle; and 
hold the eftate. Lit. 3. 3 Rep. 40. Thenext and moft. ' 
worthy of blood are the male, and all defeendants from 
him, before the females; and the female on the part of 
the father, before the male or female of the part of the 
mother: And the eldeft brother, and his polterity, fhall 
have lands in fee-fimple before any younger brother; 
Alfo a fifter of the whole blood fhall be preferred, and 
take before the younger brother, which is of the half 
blood; but fuch a younger brother, though he may not 
be heir to a brother, for want of the whole blood, yet he 
may be heir to his father, or his uncle, 1 Jaf. 14. 3 
Rep. 41. 

All the defcendants from a perfon who by our laws 
might have been heir to another, hold the fame right as 
that common root from whom they are derived: {o that 
the fon, or grandchild, whether fon or daughter of the 
eldeit fon, takes before the youngeft fon; and a fon or 
grandchild of the eldeft agi al the youngeft bro- 
ther: And fo it is through all degrees of di/cents; by re- 


prefentation, the proximity is transferred from the root to 


the branches, and gives them the fame preference, as 
next and worthieft of blood, Hales Hif, L. 237. 
The great grandchild of the elder brother; whether it 


be a fon or a daughter, fhall here be preferred as the 


heir before the younger brother; for though a female be 
lefs worthy than the male, yet fhe ftands in right of re- 


prefentation of the eldeft brother, who was more worthy 


than the younger. Hale’s Hif. L. 237. 

As to being heir to him that was laft /e;ed: If tenant 
in fee-fimple hath a fon and a daughter by one woman or 
venter, and a fon by another venter, and dics feifed, and 
the eldeft fon dies without iffue, before a&ual feifin, the 
younger brother as beir to the father fhall have t.e eftate ; 


but 


Dis 


put if the elder brother had entered on, the lands, the fif- 
ter would have it as heir to him. 1 Jaf. 11, 15. Lit. 
8. None can inherit any lands as heir, but only the blood 
of the frf purchafer ; as if the father make a purchafe, 
the blood of the mother fhall not have the eftate: But if 
a fon purchafes, and there is no heir on the fide of the fa- 
ther, the land fhall go to the heirs on the fide of the mo- 
ther ; for they are of the blood of the fon of the firft pur- 
chafer, and he had the blood of both father and mother. 
Lit. 4. 1 Inff.1z. So that there is a difference where 
the fon purchafeth lands in fee-fimple, and where he cometh 
to them by difceat. Land thus purchafed may go to the 
heirs of the father and mother 6f the purchafer ; unlefs it 
be once attached in the heir of the part of the father, for 
then the heirs of the mother cannot have it, becaufe they 
are not of the blood of him who was laft feifed. 49 E. 3. 
12. Finch 119. Where for wantof heirs of a purchafer, 
of the part of his father, or when fuch heir had not en- 
tered, the lands defcend to the line of the mother; ‘there 
the heirs of the mother of her father’s fide, fhall take in 
fucceffion, before her heirs of the .part of her mother. 
Bales Hif. Li 247. Plowd. 444. 

The law takes no notice of the di/ad:lity of the father 
in cafe of difcent, but only of the immediate relation of 
brothers and fifters, as to their eftates; fo that the ina- 
bility of the father doth not hinder the di/cent between 

them: for example, A man had iffue a fon and a daugh- 
ter, and was attainted of treafon, and died; the fon pur- 

` chafed lands, and died without iffue; and it was adjudg- 
edthat, notwithftanding the attainder of the father, the 
daughter hall" take by dijent ftom her brother, becaufe 
the “difeent between them was immediate, and the law 
doth ‘not a oak the difability of the father. 4 Leon. 5. 
1 Nelf. Abr. 6 

If there be father and fon, and’ the fon is attainted ‘of 
treafon or felony in the father’s life time, and yet out- 
live his father, the land by di/cent thall not come to fuch 
fon, nor any of his iffue; but if he die before the father 
it will defcend’to his other children. 4A Rep. “31, 124. 
And where a perfon feifed of lands, hath iffue -two 
daughters, if one of them commits felony, after the’ fa- 
ther’s death, both daughters being alive, a moiety fhall 
aefcend to one daughter, and thé other thall efcheat. 1 
Inft. 163. 

Inheritances may defcend Bi not afcend: And in the 
right line, children inherit their anceftors without limi- 
tation; but the anceftors may not take from their children, 
for the father can never come.to the lands which his fon 
hath purchafed, by lineal-afcent; though he may by 
collateral afcent, where the fon’s lands come to the un- 
cle, and then to the father. In the collateral line, the 
uncle inherits the nephew, and the nephew the uncle. 
Lit. 3. 3 Rep. 40. Vaugh. 244. 

Lands and tenements in fee-fimple defcend, firft, to the 
eldeft fon as heir, and to his ifue; the fons firft, in 
order of birth; and for want of fons, to the daughters 

- equally, who inherit as one heir; if the eldeft fon hath 
no ifue, then to his next eldeft brother of the whole blood, 
and his heirs, and for want of a brother, to his fifter 
or fifters of the whole blood, and their ifue; if there be 
no ‘brother or fifter, to the uncle and his ifue; and for 
want of an uncle, to an aunt or aunts, and their iffue; 
and if there be none fuch, then to coufins in the neareft 
degree of confanguinity. Bacons Elem. 

And in cafe of lands purchafed by brethren; after un- 
cles and aunts, the lands fhall defcend to the father, and 
the half blood, and their iffue, (who come in after the 
father, being of the whole blood to him, though not to 
one another) and for want of uncle, father, and half blood, 
to the next of kin in the collateral line. Wood's Inf, 
218. 

In difcent of eftates-tail, half blood is no hindrance ; be- 
caufe the iffue are in per formam doni, and always of the 
whole blood tothedonee. 3 Rep. 41. A man hath iffue an 
elder fon, born out of the King’s allegiance, and after hath 
another for within the realm; the younger fon fhall have 
lands by di/cent from his father in this ane, and not the 
elder who had never any inheritable blood in him. 1 Co. 
Infi. 8. which vide. If one die feifed of land, in which ano- 


hts election, and take by dewi/é, if he plea Se 


D 


ther hath:right to enter, ,and-it defcends to his heir; eae 
difcent dhall take away i other’s right of entry, aiei i 
him to his action for recovery thereof. Star. saat 
cap. 33. Co, Litt. 237. Butia, difcent of dosh mapas t 
lie in grant, as advowfons, rents, commons ingrl 
puts not him who hath right to his action. _ 

2 Danv. Abr. SP, 
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Anda di tid fhall not take away. a 


fee an excellent treatife on this rag by, ae 4 Peres 3 
entitled, The Law of. ‘Defcents. And fee his Comeniarian tae 

LELO RNA W AA To cand 4,7. 400, Ai Anda ih 
perkedl T A of Defcents, by which. oe te "ok Hino We 
appears at one View. 2 V. 240. See Kindred and Heir, 

Dilcent, being created dy law, and -the moft, ae 
title, an heir is in by that, before a grant, or dev: fe; 
"Tis a rule inlaw, that a man cannot raife a -fim 
his own right heirs, by the name of heirs, as ae 
either by, conveyance or devife ; for if; he cere a 
one whois. heir at law, the devile is co and hed 
by difcent. Dyer 54, 126. And ’tis the fame w 
lands will come tothe heir, either in a direct. ag 
line ; or where the heir comes to an eftate byw? wa 
tation, when the word errs is nota word of pur pi 
A father hath two fons by feveral venters, . aa 
land to his wife for. life, and after her 
eldeft fon ; tho’ the fon doth not take the gifate pre 
on the death of his father, he fhall be in.by di/cent, 
not by purchafe, and the devife fhall be void as to. m 
Style 148. a1-Nel/. Abr. 645s; But ’tis faid may ma 

A‘man being feifed of lands which he had.b y the, 
ther’s fide devifed them to his heirs on the part of. past 
ther; and it was adjudged that the devifee sha take ] 
difeent. 3 Lev, 127. And when the heir 
which his ayceffor would have taken”. if ay 
take it by di/cent, and not by jpurchafe. HE 
But generally where an eftate is devifed to the 
attended with a charge, as to pay money, diy G 
fuch cafe he takes by purchafe, and not by dicent. 
conditions to spay money have been conttr n 
charge in equity; and that they do not alter t 
at Common law. 1 Lut. 593. 1Salk. 241. A 
have lands no other way than by difcent or 
And_de/cent is the worthieft means whereby 1 
acquired. 

Dilcent of Croson-Wands: All the lands 
the King is feifed in jure, corona, Shall fecundum 
næ- attend upon and follow the crown ; fo that t 
foever the crown defcends, ,thofe lands and ofle. 
fcend alfo.. And if the heir to. the crown bê 
treafon; yet fhall the crown defcend to him,- and wit 
any reverfal the attainder is avoided. Pwd. 247 a 
Litt. 15. Sed qu. tho’ a doétrine laid down, when H 
the Seventh came to the crown? However ’ti f| 
point, the doétrine will hold good, if the Prince c 
port .himfelf on the throne. He may take the F 
King’s motto, Ultima ratio regum, as proof a E 
and pofitive. 

The dignity of the crown of Exgland, for want of 
male, is difcendible immediately to the eldeft d; ghte 
and her pofterity ; and fo it has been declared by 
parliament: And by Stat. 25 H. 8. cap. 22. Regi 
non eft divifibile. The eldeft fifter of a King, as wel 
the eldeft daughter, fhall inherit all his fee-fim . land 
by difcent: And half blood is no impediment to the 
cent of lands of the crown. Co. Litt. 15, 165. — 
daughter of the whole blood fhall not inherit where 
is a fon of the half blood; as where the King hath i 
a fon and a daughter by one venter, and a fon by ano 
venter, and purchafes lands, and dies; afterw. 
eldeft fon enters and dies alfo without iffue, the 
fhall not have thefe lands, or any other fee-fimple 
of the crown, but they fhall defcend to the youn 
ther. Plowd. 245. 34 H.6. A perfon comin 
King by difcent of the part of his mother, make 
chafe of land to him and his heirs, and dies without ii 
this land fhall defcend to the heir on the part of the 
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ther ; contrary to the cafe of a fubje&, where the heir on 
the father’s fide fhall enjoy it. did. Co. Lit. 16. As 
the whole kingdom hath an interet in the difcent of the 
‘crown, the King cannot furrender or alien it, Gc. See 
Crown. 

- Diicent of Dignities. A dignity alfo differs from 
common inheritances, and goes not according to the rules 
-of the Common law; for it defcends to the half blood, 
and there is no coparcenerfhip in it, ‘but the eldeft takes 
the whole. Co. Lit. 27. The dignity of peerage is per- 
fonal, annexed to the blood, and fo infeparable that it 
cannot be transferred to any perfon, or furrendered even 
to the crown ; it can move neither forward or backward, 
but only downward to pofterity; and nothing but cor- 
ruption of blood, asif the anceftor be attainted of treafon 
-or felony, can hinder the difcent to the right heir. Lex 
Conftitutionis, p. 85. 

Dilcharge, On writs and procefs, &c. is where a man 
confined by fome legal writ or authority, doth that which 
by law he is required to do; whereupon he is releafed or 
difeharged from the matter for which he was confined. 
And it one be arrefted by a /atitat out of B. R. and the 
plaintiff do not file a declaration againit the defendant in 

` prifon in two terms, he fhall be di/charged on common 
bail. 1 Lill. Aér.470. Alfo where a detendant on arrett 
is admitted to daz/, if the bail bring in the principal before 
the return of the fecond /cire facias iffued out againft them, 
they fhall be difcharged. Mich. 24 Car. B. R. If an 
cbligee difcharges one joint obligor, where feveral are 
jointly bound; it difcharges the others. March 129. 
And a man may difcharge a promife made to himielf, We. 
“Cro. Fac. 483. See Acquittal, and vide Habeas Corpus. 
Dilclaimer, (difclamium, from -the Fr. clamer, with 
the privative dis) Is a plea containing an exprefs denial, 
or renouncing of a thing; as if a tenant fue a replevin, 
upon the dittrefs of the lord, and the lord avows the 
taking, faying the tenant holds of him as of his lord, 
and that he diftrained for the rent not paid, or fervice not 
performed: nowif the tenant fay he doth not hold of him, 
_ thisis called a difclaimer, and the lord proving the tenant 
to hold of him, on a writ of right brought, the tenant 
dhall lofe his land. Terms de Ley. And if a writ of 
precipe be brought againit two perfons for land, and one 
of them, the tenant, faith that he is not tenant, nor claims 
-any thing in the lands; this is a di/claimer as to him, 
and the other fhall have the whole land. Jéid. And when 
a tenant hath di/claimed, upon action brought againtt him, 
he fhall not have reftitution on writ of error, &c. againit 
his own act; but is barred of his right to the land di/- 
claimed. 8 Rep. 62. But a verbal difclaimer thall not 
take place againft a deed of lands: nor fhall the gi/- 
claimer of a wife during the coverture bar her entry on 
-her lands. 3 Rep. 26. 
_ Baron and feme may difclaim for the wife; though if 
the hufband hath nothing but in right of his wife, he 
cannot difclaim. 2 Danv. Abr. 569. Such perfon as 
cannot lofe the thing perpetually in which he di/- 
claims, thall not be permitted to difclaim: a bithop, &c. 
may not di/claim, for he cannot -deveft the right out of 
‘the church. Though in a guo warranto, at the fuit of 
- the King, againft a bifhop or others for franchifes and 
liberties, if the bifhop, &c. difclaims them, this fhall bind 
their fucceffors. Co. Lit. 102,103. Ifaman be vouched 
becaufe of a reverfion on a leafe made by himfelf, he 
cannot difclaim: but an heir may difclaim, being vouched 
upon a leafe made by his anceftor. 2 Danv. 569. 
_ A perfon may di/elaim in the principal, and not in the 
incident; as he that is vouched becaufe of a reverfion, 
cannot difclaim in the reverfion, faving the feigniory. 
40 Ed. 3. 27. If the lord difclaims his feigniory, in a 
court of record, it is extinét, and the tenant fhail hold 
of the lord next paramount to the lord difelaiming. Lit. 
Seg. 146. 
It is faid not to be neceffary, that the writ of right Jur 
difclaimer fhould be brought againft the perfon that di/~ 
claims ; for if it be only againit him that is found tenant 
of the land, though he be a ftranger, it is not material. 
2 Danv. 570. By plea of non-tenure, ‘nothing is dif- 
owned but the freehold, which may be good where the 
tenant hath the reverfion in fee, and not the freehold ; 
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but when fuch tenant dif/aims, or pleads non-tenure and 
difclaims, the demandant fhall have the whole, as the 
whole is difclaimed. Ibid. 

Stat. 21 Fac. 1. cap. 16. fi 5. In all actions of tref- 
pafs quare claufum fregit, wherein the defendant {hall 
difclaim any title to the land, and the trefpafs be by 
negligence or involuntary, the defendant fhall be admitted 
to plead a difclaimer, and that the trefpafs was by neg- 
ligence or involuntary, and a tender of fufficient amends 
before the action brought; and if the ifue be found for 
the defendant, or the plaintiff be nonfuited, the plaintiff 
{hall be barred from the faid aétion, and all fuits con- 
cerning the fame. 

Befides thefe difclaimers by tenants of lands, there 
are diftlaimers in divers other cafes: for there is a di/claimer 
of blood, where a perfon denies himfelf to be of the blood 
or kindred of another in his plea. F. N. B. 102. And 
a difclaimer of goods, as well as lands; as if a man di/- 
claimeth goods, on arraignment of felony, when he fhall 
lofe them, though he be cleared. Svaundf. P. C. 186. 
In the Chancery, if a defendant by his aniwer renounces 
the having any intereft in the thing in queftion, this is 
likewife a di/claimer. And there is a deed of di/claimer of 
executor/bip of a will, &c. where an executor refufes, and 
throws up the fame. See farther Black. Com. 2 V. 
275. 

Dilcontinuance, (di/continuatio, derived from the Fr. 
difcontinuer, i. e. ceffare) Signifies an interruption or 
breaking off; and is twofold, di/continuance of poffeffion, 
and difcontinuance of proce/s: the effect of difcontinuance 
of pofefion is, that a man may not enter upon his own 
lands or tenements alienated, whatever his right be to it, 
of his own authority, but mutt bring his writ, and feek to 
recover pofleflion by law. Co. Lit. 325. F. N.B. 191. 
Where a tenant in tail, or a man feifed in right of his 
wife, &c. by feoffment, gift in tail, or leafe for life, 
by fine or livery, not warranted by the flatute 32 H. 8. 
c. 28. aliens the eltate; {uch alienations are called di/- 
continuances © whereby the wife after her hufband’s death, 
and the ifiue in tail after the death of tenant in tail, 
and thofe in remainder and reverion are driven to their 
action, and cannot enter. 1 Jnf..325. But a difconti- 
nuance taketh away an entry. only: and to every di/conti- 
nuance it is necefiary there fhould be a devefting or dif- 
placing of the eftate, and turning the fame to a right; 
for if it be not turned to a right, they that have the eitate 
cannot be driven to an action. Co. Lit. 327. And an 
eftate-tail cannot be di/continued, but where he that makes 
the difcontinuance, was once feifed by force of the intail, 
where the efate tail is executed; unlefs by reafon of a 
warranty. Lit. Seg. 637, 641. Alfo if tenant in tail 
levies a fine, &c. this is no di/continuance, till the fine is 
executed ; becaufe if he dies berore execution, the ifue 
may enter. Co. Lit. 33. 2 Danu. Abr. 572. 

A difcontinuance may be five ways, viz. by feoffiment, 
fine, recovery, releafe and confirmation with warranty. 
1 Rep. 44. A grant without livery: or a grant in fee 
without warranty, are no di/continuances: an exchange 
will not make a difcontinuance; as if tenant in tail ex- 
changes land with another, that is not any di/continuance, 
by reafon no livery is requifite thereon. z Dany. 57. 
It is the fame of a bargain and fale, ©. And an 
alteration of fuch things as lie in grant, and not in livery, 
works no difcontinuance; for fuch grant does no wrong 
either to the iflue in tail, or him in reverfion or re- 
mainder, becaufe nothing paffleth but during the life of 
tenant in tail, which is lawful; and every di/continuance 
worketh a wrong. Co. Lit. 332. 

If tenant in tail of a copyhold eftate, furrenders to an- 
other in fee, this makes not any difcontinuance, (except 
there be a cuftom for it) but the heir in tail may enter; 
tho’ this hath been a great queltion. 1 Leon. 95. 2Danv. 
571. Ifthere be tenant for life, remainder in tail, and 
remainder in tail, €¥c. And tenant for life, and he in 
the firt remainder in tail levy a fine, this is no di/conti- 
nuance of either of the remainders, 1 Rep. 76. But if 
there be tenant in tail, remainder in tail, . and tenant 
in tail enfeofts him in reverfion in fee: or where there is 
tenant for life, remainder in tail, reverfion in fee, and 
tenant for life enfeoffs the reverfioner; thefe are di/tonti- 
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nuances, becaufe there is a mean or immediate eftate. 
1 Rep. 140, Co. Lit. 335. 3 Danv. 575. 

If there be tenant in tail, remainder to his right heirs, 
and he makes feoffmént in fee, this is a difcontinuance ; 
though fuch tenant that made the feoffment, hath the fee 
in him. 2 Dany. 572. A man is tenant for life, the 
remainder in tail, remainder in fee, and the tenant for 
life makes a feoffment to him in remainder in fee ; this is 
fuch a difcontinuance of the eftate-tail, as produceth a for- 
feiture. 3 Rep. 59. Ifa tenant in tail be difieifed, and 
after releafe with warranty to the diffeifor, it will be a 
difcontinitance: fo if he releafe or confirm to tenant for 
life. Lit. Seg. 135. 1 Rep. 44. And if, where there 
is a tenant for life, and remainder in tail, the tenant for 
life Jevies a fine to his own ufe; and after tenant for life, 
and he in remainder join in a feoffment by letter of at- 
torney, this is a dif/continuance of the efltate-tail and the 
fee. Dyer 327: 

If tenant in tail makes a feoffment in fee upon condi- 
tion, and the condition is broken, the iffue may enter 
notwithftanding this difcontinuance. Litt. 632. ‘Tenant 
in tail grants all his eftate to another, though with 
livery and feifin; and if that other perfon make 
a feoffment “in fee, it will not be a difcontinuance 
-Ù take away the entry of him in reverfion or remainder. 

Litt. 145. .1 Rep. 46. 10 Rep. 97.. A leale is made 
for life, remainder in tail; and he in remainder in tail 
diffeifes the tenant for life, and. makes a feoffmentin fee, 
and dies without iffue, and then tenant for life dieth ; 
this is no di/continuance to him in feverfion. Litt. 146. 
1 Brown 36. And if tenant in tail of a rent, common, 
advowfon, or the like, grant it in fee, it is not a di/con- 
tinuance: nor where fuch ‘tenant igranteth any thing out 
of land, &%c. Litt. 138. Finch’s Law-193. 

Where a tenant in tail of a manor makes a leafe for 
life, not warranted by Stat. 32 Hen. 8. ¢. 28. of part of 
the demefnes, this isa difcontinuance of this parcel; and 
it is faid makes it noʻparcel of the manor. 2 Rol. Abr. 
§8. By ftatute, a hufband is reftrained from alienation, 
and difcontinuing of the wife’s land. 32 H. 8. cap. 28. 
And a wife, tenant in tail with the hufband; or having an 
eftate in dower, Gc. from making any dj I: of 
the lands of the hufband, after his death. 11 Æ. 7. 
cap. 20. Likewife edclddnitical perfons, as bifhops, deans, 
&c. from alienating or difcontinuing their eftates. 13 
Eliz cap.10. -i Fac. 1 cap..3. 

There can be no difcontinuance by tenant in tail of the 
gift of the crown, 34 & 35 H.8. ¢..20. Nor by tenant 
in tail of fee farm rents, to bar the remainder vetted by 
the flatute, 22 & 23 Car. 2o c» 24. f 6. And fome ai/- 
continuances at Common. law are now made bars as to the 
iffue in tail; though Rill di/continuances in fome cafes, to 
Him in remainder, Fc. fuch as fines, with proclamations 
by flatute 4°. 7. cap.24.. 32 \H.'8. cap. 36. If the 
hufband levy a fine with proclamations, and dieth, the 
wife muft enter, or avoid the eftate of tae conufee within 
five years, or fhe is barred forever, by the Stat. 4 Hen. 7. 
c. 24. For the Stat. 32 Hen. 8. cap. 28. doth help the 
difcontinuance, but not the bar. 1 nf. 326. Hutband 
and wife tenant in {pecial tail, the hufband alonelevied 
a fine to his own ufe, and afterwards he devifed the land 
to his wife for life, the remainder over, rendering rent, 
&y¢. The hufband dies, the wife enters and pays the 
rent, and dies: in this cafe it was adjudged, that the 
fine had barred the ifue in tail, but not the wife. Dyer 
351. 
anv to the eftate of ia apie and an agreement to the 

eitate for life: but if the wife had not waived the inheri- 
tance, the eftate tail as to the wife had remained. 19 Rep. 
ig. . 

“te lands be given to the hufband andiwife, and to:the 
heirs of their two bodies, and the hufband maketh a feoff- 
ment in fee, and dieth ; the wife is helped by the ftatute 
32 H. 8. c. 28. and fo is the ifflue of both: their:bodies. 
1 Inf. 326. Thehufband is tenant in tail, theremainder 
to the wife in tail, the hafband makes a feoffment in fee ; 
by this, the hafband, by the Common law, ‘did not only 
difcontinue his own eftate tail, but his wife’s remainder : 
but by flatute 32 Hen. 8. c. 28. after the death of the 
hufband without iue, the wife may enter by the faid att. 
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The entry of the wife in this cafe was a-difagree- |. 


Though if the hufband hath iffue, and maketh a. feof 
ment in fee of his wife’s land, and his wife dieth; the 
heir of the wife fhall not enter during the hufband’s 
life, neither by the Common law nor by the fiatute, — 
Ibid. 

A difiontinuance may be defeated, where the siete 
worked it is defeated; as if a hufband make a feo: 
of the wife’s land upon condition ; and after his de: 
his heir enters on the feoffee for the condition alee E 
now the di/continuance is defeated, and a feme may enter _ £ 
upon the heir. 1 Juf. 336. The titles of difcontinuance — 


of eftates and remétter, were formerly large titles Anau, 3A 
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books; but they are abridged by the ftatute law. 
Difcontinuance of Pica, Is where divers things thon 
be pleaded to, and fome are omitted ; this isa a 
nuance. 1 Nelf. Abr. 660, 661. If a defendant 
begin with an anfwer to part, and anfwers no more, 
a difecntinuance: and the plaintiff may take judgme 
uil dicit, for what is not anfwered: but if the pl 
plead over, the whole action is difcontinued, . 
139. Debt upon bond of sood, the defendant. 
225 l. part of it, pleads payment, &c. And upon 
murrer to this plea, it was adjudged that there bei 
anfwer to the refidue, it is'a di/continuance as to that, 
whick the plaintiff ought to take judgment by ail 
1 Salk, 180. Where no anfwer isgiven to one 
the plaintiff pleads thereto, he cannot have judgme 
cording to his declaration ; for which reafon it may (ie 
difcontinuance of the while. x Nel 660, But 
helped after verdict by 32 H. 8. c. 30. n 
IDifcontinuaince of Pzocels, Is when the opp 
of profecution is loft for that time ; or the plainti 
miffed the court, ce. And every fuit, whether 
criminal, and every procefs therein, ought to be ily 
continued from day to-day, ec. from. its commenceme! 
to its conclusion; and the fuffering any default or 
herein, is called:a di ifcontinuance : the continuanc 
fuit by improper procefs, er by giving the part 
day, is properly a mifcontinuance. 2 Hawk. 298. — 
an aétion is long depending, and continued from one 
toanother, the continuances mutt be all. entered o 
there will be a di/continwance ; whereupon a writ 
may be brought, ce. 1 Nel/. Abr. 66o. Af the 
in a fuit doth nothing, it 1s-a dz ‘i/continuance, 
begin this fuit again: and where it is too late 
declaration, &c. or the plaintiff is advifed to profec 
another court, he is to difcontinue his fuit, and 
de novo, Com. Law Com, Plac. 171, Buta difas 
of an action is not perfect till it is een 
when itis of record. Gro.Car. 236. oo 4 
The plaintif cannot difcontinue his action. 
murrer joined, and entered; or after a verdi&t, or 
of inquiry, without leave of the court. Cro. Jac 
r: Lill. Abr. 473. Inactions of debt or pbs 










































neat: his own negligence is in-danger of ita is 
but if the demurrer be argued, then he fhall n 
leave to difcontinue; nor where he brings anot 
for the fame caufe, ‘and this is pleaded in abatement 
the firft aétion. Sid. 84. It has been ruled, upo 
motion to difcontinue, that the court may.give | 
a {pecial verdict; which is not compleat and 
but never after a general verdi&. 1 Salk. 178. 1 
663. 
An appeal may as well be .difeontinued by: th 
of the procefs or proceeding in it, as it may bi 
infufficiency of the original writ, Ge. - For by { 
feét, the matter depending is as it were out of 
sib ile 473. A difcontinuauce or mifcontinuance, a 
mon law reverfes a judgment given by default; 
continuance upon a demurrer iserror; buta mifconti 
after appearance is not fo.. 8 Rep. 150. 46 Bug i 
Difcontinuance of procefs is helped at Comi 
appearance: and by Stat. 32 H. 8. cap. 30. . 
tinuances, mifcontinuances and negligences— 
plaintiff or defendant, -are cured- after verdict. — 
352. The death of the King is not a difcont. 
any fuit; and no fuit before juitices of affife, or j 
of peace, 7c. wilh be difcontinued by anew comm 


Statia Ed. 6. cap 3. See 4 & 5 Wiis M. ¢. 18, 

1 Ann, Stat. 1. c. 8. On the difcontinuance of fuits, 

it is ufual to give the defendant coits. See Continu- 

ance. ; 

“The plaintiff hath been allowed to di/continue after a 
fpecial verdict, and argument thereon, and after the court 
have delivered their opinion ; but it is difcretionary in the 
court, and in hard actions they will not allow it. Rep. 
Temp. Hardw. per Annaly, 200, 201. Boucher and Law- 
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Wifcovert, Is ufed in the law for a woman unmarried 
or widow, one not within the bonds of matrimony. Lew 
Fr. Dia. me 
 Dikcoverp, Is the act of revealing or difclofing any 

~ matter by defendant in his anfwer to a bill filed againit 
him in a court of equity. 

A manis xot bound to difcover what may fubje& him 
to the penalty of an ad of parliament. Vern. 109. pl. 98. 
‘Mich. 1682. Bird v. Hardwick. 

~ But, wherefeveral are partners in an unlawful or clan- 
deftine trade, and oneof then brings a bill of difcovery 
againft the other, it is no good plea that their anfwer may 
fubjec&t them to the penalty of an act of parliament; for 
by their going on in fuch trade, they, feem’d to have in- 
tirely waived that unlawfulnéfs.as between them/elves ; fo 
the plea was difallowed,. and they were ordered to anfwer, 
Pro R. 186. Hill. 12 Geo... Gafeyone Vi, Sid- 
well. . + 
- Defendant fhall not difcover any thing againft himfelf 
to charge himéelf with the penalty of a.bond of ar- 
bitration,  Chanc. Rep. 1423. i15 Gar. 1. , Bifbop v. 
Bifrop. 

The hufband devifed to his wife an -eftate and intereft 
in feveral goods and things, to be held and enjoy’d by her 
during her widowhood. © On.a bill brought againft her to 
difcover, whether married or not, in order to provea 
Forfeiture of her eltate, fhe demurred, and the bill was 
difmiffed. .2°Chanc.;Rep. 68. 24; Car. 2. Monnings v. 
Monnings. anh 
The difference is between caufes criminal and civil; if 
an offender be once legally conwicied of an offence, where- 
‘by he ought to forfeit his eftate, then itis lawful and proper 
‘to prefer -a bill to difcover what eftate in lands and goods 
he then had; as in cafe of an cutlawry or attainder, Se. 


that the effect of fach a bill is only to difcover what is- 


téed-already, and not to difcovyer a caufe of., forfei- 
ture. Arg. Hard.-145. t i 
1 “BDileretion, (Diferetio) When any thing is left to any 
perfon to bedone according to his di/eretion, the law in- 


“tends it muft be done with found: difretion, and according 


to law: And the court of Be R. hath a power to re- 

edrefs things that are otherwife dene, notwithftanding they 

-are left to the diferetion.of thofe that: do them. 1 Lill. 

“Abr..477. Diferction is to difcern,between, right and 

_ wrong; and therefore whoever hath power to att at di/- 

‘erection, is bound by the rule of reafon and law. 2 Inf. 

"56, 298. And though there be a latitude of, difcretion 

given to one, yet he is circumfcribed, that what he does 

“be necefflary and convenient; without which no liberty 

“ean defend it. Hob..158. The aflefiment of fines on 

offenders committing affrays, &c. And the binding of 

»perfons to the good behaviour, are at the difretion of our 

“judges and juftices of peace. 1 Hawk. P. C. 132, 138. 

“And in many cafes, for crimes not capital, the judges 

have a difcretionary power to inflict corporal punifhment 

“onthe offenders. 2 Hawk. 445. Infants, ic. under the 

age of diferetion, are not punifhable for crimes; and want 

oF diferetion is a good exception againft a witnefs. did. 

‘434. See Age. ` 

 Disfranchife, Is to take away one’s freedom or pri- 

‘vilege: It is the contrary to enfranchife.. And corpora- 

tions have power to disfranchife members, for doing any 

thing againft their oaths ; but not fer contempts, Wc. 
~- IT Rep. 98. See Corporation. 

- “Witherifon, Is an old word which fignifies as much 
ian 3 mentioned in the ilat. zo Ed: 1. and 8 
ye h : 

=  Ditheriter:, One that difnmheriteth, or puts another out 
` ‘of hisinheritance. «Stat. 3 Ed. 1. cap. 39. 


` 
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Difines, (Decime) Are tithes, or the tenth part of all 
the fruits of the earth, and of beafts, or labour, due to 
the clergy. It fignifieth alfo the` zenths of all /piritual 
livings given to the prince, which is called a perpetual 
dijm. Stat, 2 & 3 Ed. 3. cap. 35. And formerly this 
word fignified a fax or tribute levied of the temporality. 
Holling/o. in H. 2. f> 111. T'he laws of difnes or tithes 5 
See Tithes. 

Difparagement, In a legal fenfe was ufed for matching 
an heir in marriage under his degree, or again{t decency. 
Co. Lit. 107. Magn. Chart. c. 6. 

Difpauper. When a perfon by reafon of his poverty, _ 
is admitted to fue zx forma pauperis; if afterwards, before 
the fuit is ended, the fame party have any lands or per- 
fonal eftate fallen to him, or be guilty of any thing 
whereby he is liable to have this privilege taken from 
him, thenhe is put out of the capacity of juing in forma 
pauperis, and is faid. to be difpaupered. Sce Forma Pau- 


peris. 


Difpenfation, By the 25 Hen. 8. cap. 21, The Arch- 
bifhop of Canterbury has power of di/penfing in any cafe, 
wherein di/penfations (not contrary to the’ law of God) 
were formerly granted by the fee of Rome; and may grant 
Difpenfations to the King, as well as to his fubjeéts: But 
fuch di/penfations fhall not be. granted out of therealm, 
&c. And during the vacancy of the fee of Canterbury, the 
guardian of the {piritualties may grant de/pen/ations. The 
Archbithop of Caxterbury grants di/penfations, not only in 
his own province, but in the province of Ygré; and the 
Archbishop of Yord, and other bifhops, difpenfe as they 
were wont to do, by the common law and cuftom of the 
realm. Wood's Inf. 26. Every bifhop of common right 
has the power of inftitution into benefices, and of dif 
penfing in common cafes, fc. Ibid. 505. Di/penfa- 
tions to hold pluralities ; fee Chaplains. 

Dilpenfations of the Bing. If a difpenfation by the 
Archbifbop of Canterbury, is to be in extraordinary ‘mat 
ters, or in a cafe that is new, the King and his Council 
are to, be confulted; and it ought.to be confirmed under 
the broad feal. The King’s authority to grant di/penfa- 
tions yemains as it did at common law; notwithftanding 
the Stat. 25H. 8. ¢. 21, a Cro. 542, Gor. “The Hij 
penfation of the King, & c. makes a thing prohibited, law- 
ful to be done by him who hath it: But malum in fe. will 
not admit of a di/penfation. March Rep. 213. Where the 
fubject hath an immediate intereft inan act of parliament, 
the King cannot di/penfe with it; but where the Kixg is 
intrufied with the management thereof, and the fubject 
interefted by way of confequence only, he may. March 
244,.216. This muft be where the King is, by the 
act itfelf impowered to di/penfe with it. When an of- 
fence wrongs none but the King; or if the fyit is “only 
the King’s for the breach of a penal law, that is not to 
the damage of a third perfon, the King may di/penfe: 
But in cafe the fuit is the King’s, for the benefit of ano- 
ther, hecannot. VHaugh.334, 339, 344, Ge. 

The dipenfing power of the King is fully confidered by 
Dr. Blackftone. See Com. 1 V.142,,185, 342. 4,7. 
429, 433. y 

Ditpenfation by non obftante. Formerly if any ftatute 
tended to reftrainfome prerogative incident to the perfon of 
the King, as the right of pardoning, or of commanding the 
fervice of the fubjeét for the publick weal, &c. which were 
infeparable from the King; by a <laufe of non obffante, 
he might difpenfe withit. 2 Hawk. 390. But as inthe 
reign of King James Il. the ¢i/penfing power was carried 
fo, high as to render the execution of our neceflary laws in 
a Manner dependent on the pleafure of the Prince; by 
Stat. 1 WaT M. Sef. 2. cap. 2. It is enacted, That 
no di/penfation by non obftante, of, or to any ftatute, or any 
part thereof, fhall be allowed ; but that the fame fhall 
be held void, and of none. effect, except a di/penjation be 
allowed in fuch ftatute. The di/penfation by non obftante 
was brought into this kingdom by the Pope; and frit 
ufed by Hen. 3. Pryn’s Animadver. on 4 Init. fol. 12¢. 

Diftperfonare, Is to fcandalife or difparage. “Blount. 

Dilignare,. Yo break open a feal.———Sepulto patre 
teffamenium difignatum ef, Neubrigenfis, lib. 2. ¢..7. 


Dideiix, 


Dp iT 


Difin, (From the Fr. Difeifx) Signifies an unlaw- 
ful difpofieliing a man of his right. As where a perfon 
enters into lands or tenements, and his entry is not law-. 
ful, and keeps him that hath the eftate from the poffef- 
And diffijin is of two 
forts; either fingle diffeifiz, committed without force of 
arms; or diffifin by force, but this latter is more proper- 
By Magra Charta, 
No man isto be diffzifed or put out of 
his frechold, but by lawful judgment of his peers, or the 
law: And by ftatute, the dying feifed of any diféifer of 
or in any lands, @c. having no right thetein, fhalt not 
be a difcent in law, to take away an entry of a perfon 
having lawful title of entry ; -except the #i/é/or hath had 
peaceable poffeflion five years, without entry or claim by 
Bat if 
a difeifor having expelled the right owner, hath fuch 


fion thereof. Bra@. Jib. 4. c. 3. 


ly deforcement. 
9 Hen. 3. c. 29. 


Brit. cap. 42,.43. 


the perfon having lawful title. 32 H: 8. ¢. 33. 


peaceable poffefiion of the lands five years without claim, 


and continues in poffeffion fo as to die feifed, and the 
land defcends to his heirs, they have a right to the pof- 
feffion thereof till the perfon that is- owner recovers at 
law; and the owner thal! lofe his eftate for ever, if he do 
not profecute his fuit within the time limited by the fta- 
Bac. Elem. - And if a diffeifee levy 
a fine of the land whereof he is difeifed, unto a ftran- 
ger, the difei/or fhall keep the land for ever; for the dif- 
Jeifee againti his own fine cannot claim, and the conufee 
cannot enter, and the right which the difzifee had, being 
extin& by the fine, the dfeifor fhall take advantage of 
56. > But this is to be underftood, where no 
ufe is declared of the fine by the difeijee; when it fhall 
enure to the ufe of the difeifor, Ec. by Bridgman, C. J. 


tute of limitations. 


it. 2 Rep. 


1 Lev. 128. 
If a feme fole be feifed of lands in fee, and is diftifed, 


and then taketh hufband; in this cafe, the hufband and 
wife, asin right of the wife, have right to enter, and 
yet the dying feifed of the diféifor, thall take away the 


entry of the wife, after the death of the hufband. 
246. 


1 Inf. 
Jand, 


been always in me : 
he makes a feoffment, gift in tail, leafe for life or years, 
I fhail not have an aétion againft the fecond difeifor, 
or againft thofe who come in by title: For all the mefne 
profits fhall be recovered againft the difeifor himfelf. 11 
Rep. 52. Keilw. 1. 

A difeifor in affife, where damages are recovered againft 
him, fhall recover as much as he hath paid in rents charge- 
able on the lands before the diffeifin. Fenk. Cent. 189. 
But if the dififor or his feoffee fows corn on the land, 
the difzifee may take it whether before or after feverance. 
Dyer 31, 173- 11 Rep. 46. Where a man hath a honfe 
in fee, Sc. and locks it, and then departs; if another 
perfon comes to his houfe, and takes the key of the door, 
and fays that he claims the houfe to himfelf in fee, with- 
out any entry into the houfe, this is a difzifn of the 
houfe. 2 Dazv. Abr. 624. If the feoffor cnters on the 
land of the feoffee, and makes a leafe for years, éc. it 
is a diffeifin, though the intent of the parties to the feoff- 
ment, was, that the feoffee fhould make a leafe to the 
feoffor for life. 2 Rep. 59. If leffee for years is oufted 
by his leffor ; this is faid to be no difeifin. Cro. Fac. 678. 

A man who enters on another’s land, claiming a leafe 


for years, who hath not fuch leafe, is a diftifor: though if 


a man enters into the houfe of another by his fufferance, 
without claiming any thing, it will not be a difeifin. 
9 H. 6. 21, 31. 2 Danv. 625. If a perfon enters on 
lands by virtue of a grant or leafe, that is void in law ; 

heis a difeifor. 2 Danv. 630. A leffee at will, makesa 
leafe for years, itis a diféifin, at the ele&tion of the leffor 
at will: But it is the di/zifx of the leffee at will, not of 
the leffee for years. Hill. 7 Car. B. R. ff a man 
enters into the land of an infant, though by his affent; 
this is a diféifin to the infant, at his eleion. 11 
Ed. 3. Af. 37. And if a perfon commands another to 
enter upon lands, and make a di/fzifin, the commander is 
a difeifer, as well as fuch other; unlefs the command be 








































If a perlon difzifes me, and during the difeifn, 
he or his fervant cut down the timber growing upon the 
and afterwards I re-enter into the Jand, I hall 
have attion of trefpafs againft him ; for the law, as to the 
diffifor and his fervants, fuppofes the freehold to-have 
But if the difeifor be diffifed, or if 


bi. gS -3 


conditional, when it may be otherwife. 22 4f- 9g: = 
Dany. 631. 

If a man forces another to fwear to farrender his efate to 
him, and he doth fo, it will be a diffeifin of the eftate. So 
forcibly hindring a n from tilling his land, isa 
diffeifin of the land. 1 Inf. 161. But if one enter wrong- 
fully into the lands of another, and he accepts reat 
from fach perfon, he fhall not afterwards be taken for 
a difeifer.  Djer-173. Where any perfon is difurb’d 
from entering on land, itis a diféifim: A denial of a 
rent, when lawfully demanded, is a difezfe of the rent. - 
1 Inf. 153-- Alfo hindring a diftrefs for rent, by force; 
or making refcous of a difre/s, are a diffeifin of the rent, — 
z Danz. 624, 625. An infant, or feme covert, maybe — 
a differfor, but it muft be by aétual entry on lands, Ge. 

A feme covert fhall not be a diffeiforefs, by the aĉ of the 
baron: If he difeifes another to her ufe, fhe is nota 
diffeifore/s ; nor if the wife agrees to it during the cover- 
ture; Yet if after his death, the agrees to it, the is a dif- 
Jeiforefs. Ibid. 626, 627. Affifes that lie again Dif- 
Jers are called ag ear ose and there are ieveral writs 
of entry fur diffifin, of which fome are in the ger, and 
others in ei a Se. But writs of aff on difeifies, a 
are now difufed; and the feigned action of ejetment is 
introduced in their place. *Tis not amifs to be ac- 
quainted with this learning, but tre/pa/z and ejemeat fap- 
ply the place of almoft every kind of aj. See Afef 
Novel of Diffifiz, and Entry 

Difieifoz, Is in general anan ; 
out of his land, without order of law: And adifeife is 
he that is fo put out. 4 H. 4: Ashe King aAA f 
of law can do no wrong, he cannot bea dijfeifor. VE.ge 
8. A diffifor is to be fined and imprifoned; and E 
Jeifee reftored to the land, Ec. by Szat. 20H se 
Where a diffifor is diffeifed, it is called 
difrif: 

Diffenters, Are feparatifts from the church, j 
fervice and worfhip thereof. At the 
was enacted, That the flatutes of Q, Elix. and 
I: concerning the difcipline of the church; 
extend to Proteftant diffenters: But the perfons d 
are to fubfcribe the declaration of 30 Car..2..¢. 1. 2 
take the oaths, or the declaration of fidelity, Sew F: 
they muĝ not hold their meetings, till their place c 
thip is certified to the bifhop, éc. or to the ju 
their quarter-fefions, and regiftered there ; -alfo 
not to keep the doors of their meeting-houfes 
If any perfon diiturbs them in their worfhip, on 
at the feffions, he kall forfeit zol Szat.1 
c. 13.-/. 18. -And there area great many 
lating to difénters befides the toleration act: Ast 
6 Ed: 6. 0016129 Bli: cti Jac Meee 
































2.-c. 4. - 17 Car. 2. -¢. 2.cand, 22 Gariza i 
& M. c. 18. 10 Mem. c 2. 1 Geo. <a 
Church, fe. 


Diftilters, Of ftrong waters and fpirits, fe 
any tun, cak, &c. or ung any private 
lar, without notice given to the officer of exci 
forfeit 20/. and 10 /. for working ftills, bur at fac 
pointed hours, to be levied by warrant of two juilices ; 
peace. Stat. 3 W. M. c 15. 105 11 We 3. & he 
21. Hf any difiller hall ufea private pipe for convey- 
ance of diftiiled liquor, he forfeits 100/... And p 
ftills to be feized, for which a fearch may be mad 
Officers of excife by virtue of a juitice’s warrant. 1 
117.3. e. 4. Difillers, Se. are to an entry af 
all warchoufes for keeping brandy, on pain of 20% a 
forfeitare of the liquors; and brandy ihall nor b 
but in warehoufes and places entered, under the’ 
of 40s. per gallon, by Stat. 6 Geo. 1. c- 20. All 
or compound waters or {pirits, commonly called G 
Gc. in the poffeffion of difillers, are liable to ad 
55. per gallon; and entries to be made of fills, & 
der penalty of 20 /. And none of the faid m 
fhall be expofed to fale, but in fome place that 
ed, on pain of forfeiting go s. a gallon; and- Ee 
tiller, diftills, or fells any {pirits, not of full oe 
pay the like forfeiture: Alfo fellers or wetailers.c f any 
compound liquors, in lefs quantities thana gallon ae 
to take out a licence at the excife-office for the 

I 


2 houf ? 


‘and pay down 20/. and felling without fuch licence, to 
forfeit 50 /. Selling brandy about ftreets, in any wheel- 
‘barrow or on a fhed, or other place; incurs a penalty of 
10 /, leviable by juitices of peace: But this act thall not 
extend to arrack, rum, citron water, Irifh ufquebagh, 
Ge. Stat. 6 Geo. 2. ¢. 17. 

_ The duty on compound waters or fpirits, and French 
brandy, éc. taken off, and duties granted of 1 s. and zs. 
per gallon, to be raifed in the fame manner as excife upon 
beer, and ale, @c. And diftillers or other perfons may 
export fpirits, drawn from corn of Great Britain, on 
oath, and that duties are paid, and fhall be allowed a 
drawback of 4/. 18 s. per ton, Sc. Cyder ufed in dif- 
‘tillation, is exempted from duty; but difillers ufing it 
otherwife, fhall forfeit 5/. Svat. 6 Geo. 2. cap. 17. No 
dijtillers or others, fhall retail any brandy, rum, arrack, 
Geneva, tc. by any name, in any lefs quantities than two 
gallons, without taking out a licence, and paying 50 /. 
to the next otce of excife, ĉc. on pain of forfeiting 
1oo/, and {hall pay zos. per gallon: And the retailers 
to make a true entry of all their warehoufes, fhops; cel- 
lars, and the liquors therein, under the penalty of zo /. 
and 405. for every gallon concealed, or making any clan- 
deitine increafe, &c. 

Otcers for the duties may. enter warehoufes, &c. and 
take an account of liquor, and perfons refufing them en- 
trance fliall forfeit 50 /. None may contraét with any 
workman or fervant, to pay him his wages, fo much in 
money, and the reft in brandy, ére. And hawkers and 
fellers of brandy about the ftreets, &c. to forfeit 10 /. 
or be committed for two months. But phyficians and 
apothecaries, may ufe fpirituous liquors in medicines for 
dick perfons; and diffillers may exercife any other trade. 
Q Geo. 2. c. 23. Where any perfons are not able to 
pay the fines, commiffioners of excife to advance the re- 
wards for information out of money in their hands; and 
the offenders to be committed to the houfe of correction, 
and there ftript naked from the middle and whipped, &e. 
Stat. 10 Geo. 2.-¢.17. Occupiers of any houfe or place, 
where any {pirituous liquors fhall be fold lefs than two 
gallons, if privy thereto, are to be deemed retailers there- 
-of, and forteit1oo/, And if any perfons to the number 
of five or more, in a riotous manner affemble to refcue 
offenders, or to affault, beat or wound informers, they 
fhall be adjudged guilty of felony, and be tranfported. 
11 Geo. 2. ¢. 26. 

By the 16 Geo. 2. c. 8. Great duties laid on fpirituous 
liquors by former ftatutes, and on licences for retailing 
.the fame, are repealed, and other duties granted ; and no 
‘perfons fhall retail any difilled {piritutous liquors, or 
-itrong waters, in publick or private, without taking out 
-a licence from the commiffioners of the excife, &c. and 
paying 20s. yearly, on pain of forfeiting 10/. or to be 
committed to the houfe of correction, and there kept to 
“hard labour two months. . Thefe licences are not granted 
to any perfons, but thofe only that keep taverns, inns, 
-ale houfes or coffee-houfes; and they muft be firt li- 
cenfed to fell ale or fpirituous liquors by two or more 
juftices of peace, to be enabled to retail fuch liquors : 
But none fhall be deem’d a retailer, who does not fell it 
‘to be drank in any place belonging to him, or fend it a- 
broad, in lefs quantities than a pint. . Star. 16 Geo. 2. 
cap. 8. By the Stat. 17 Geo. 2. cs 17. All penalties by 
the Stat. 16 Geo. c. 8. and by this act impoted, may be 
fued for, recovered, levied, and mitigated by fuch ways 


and means as any penalty may be {ued for by any law of | - 


-excife: But the juftice may, if he think proper,. inftead 
of levying the penalty, commit the offender to the houfe 
‘of correction, to be kept to hard labour for two months, 
and be whipt before difcharged. 

Licences granted as aforefaid to any perfon, who fhall 
afterwards, during the continuance of his licence, exercife 
the trade of a diftiller, grocer, or chandler, or keep a 
brandy flop for fale of {pirituous liquors, fhall be void, 
-and the offender forfeit 1o/. Every perfon, who fhall 
retail fpirituous liquors to be drank in his houfe, ése. or 
retail or fend the fame abroad in lefs quantities than two 
gallons, without a licence, hall be deemed a retailer, 
and forfeit 19/. for every offence. Where offenders are 




















By the Srat. 24 Geo. 2. c. 40. 
ous liquors to be unlawfully retailed, or to unlicenfed re= 
tailers, fhall forfeit treble the value of the liquors. 
for the laying an additional duty upon fpirituous liquors, 
and reftraining the retailing of f{pirituous liquors ; fee 
further in the faid Stat. 24 Geo. 2. c. 40. and 26 Geo. 2.' 
C133 



















end propofed by thofe who favoured the bill. 
bates in the boufè of Lords, 8 Vol. from fo. 349, to 4155 
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not able to pay the penalties, but in licu thereof are fent 
to the houfe of correétion, the commiffioners of excife. 
may order a reward to the informer, not exceeding 5 /. 
by the Stat. zo Geo, 2. c: 3 


Diftillers within the bills of mortality may have licences 


on payment of 5/. yearly. Dzfrllers in partmerthip to 


have but one licence. And no difiller fhall have a li- 
cence, unlefs, inhabiting in the city of London, he pay to 


church and poor rates; for the value of zo /. and in any 
other parts for the value of 10/. in the parifh he exercifes 
his faid trade i And he fall not, by virtue of fuch li- 
cence, retail {pirituous liquors but in his own fhop, un- 
der the penalty of 10/, 
quors to be drank, or fuffer it to be drank in his fhop, he 
fhall forfeit 10 /, All fuch penalties to be fued for, &e, 
as above is mentioned. 
in a di/filler’s fhop, fhall forfeit 20 s: 


And if he fells any fpirituous li- 


And every perfon found tipling 
And by the Star. 
19 Geo: 2. ¢. 12, ati additional duty is laid on fpirituous 


liquors. 


By Stat. 24 Geo. 2. c. 46. No difiller fliall have a 
licence to fell {pirituous liquors. And no perfon thall be 
licenfed but fuch as pay to church and poor. By Star: 
26 Geo. 2, c. 13. Commiffioners, €5¢. within the limits 
of the head office of excife in London, may grant licences 
for retailing {pirituous liquors to perfons renting houfes 
of 12/. per annum, though not rated to the poor’s rates 
Diftillers felling {piritus 


And 


See alfo Stat. 33 Geo. 2. c. 9. who are to be 
deemed common diftillers, atid for the penalty on malt 
diftillers making gin. 

N. B. On the itat. 16 Geo. 2. ¢. 8. there were many de- 
bates in the Houfe of Lords, and the Bifhops {trongly 


oppofed the bill, it being to lay a fmall duty per gallon, 


on the liquor at the ftill head, and a licence to coft but 
20s. to be granted only to fuch as had licences to fell 
ale, whereby greater opportunities were given to the poor, 
to come at perhicious {pirituous liquors, contrary to the 
See De- 


inclufive, 

Wiltrefs, (Difri@ic) Signifies mot commonly any 
thing which is taken and diffrained for rent behind, or 
other duty: And by the common law; di/frefés for rent 
were not to be fold, but only detained for inforcing pay- 
ment of the rent; but this is altered by ftatute. A man 
may take a di/fre/s for homage, fealty, or any fervices 5 
for fines and amercements; and for damage-feafant, &c. 
And the effeét of it is to compel the party either to re- 


plevy the diffre/s, and conteft the taking in an action 


againft the diftrainer; or, which is more ufual, to com- 
pound and pay the debt or duty, for which he was dif- 
trained. 

There are likewife diffrefes in ations compulfory to 
caufe a man to appear in court: And of thefe there is a 
diftre/s perfonal, of a man’s moveable goods, and profits 
of lands, éc. for contempt in not appearing after fum- 
mon’d; and dj/refés real, upon immoveable goods. And 
none fhall be diftrained to anfwer for any thing touching 
their freeholds, but by the King’s writ. 52 Hen. 3. 
rad ip 
Diftrefs is alfo divided into finite and infinite: Finite, 
is that which is limited by law, how often it fhall be madė 
to bring the party to trial of a¢tion, as once, twice, &e. 
And infinite, is without limitation, until the party ap- 
pears; which is likewife applicable to jurors not appear- 
ing: Then it hath had a further divifion into a grand di/- 
trejs, and ordinary diffre/s; the former whereof extends to 
all the goods and chattels which the party hath within the 
county. F. N.B. 904. Old Nar. Br. 43, 113. Brit. 
C200 SF) 52. 

Herein is to be confidered : 


I. Who may diftrain, and for what. 
II. At what time and in what manner the diftrefs fhoutd 
be made. 
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Í. Who may diftrain, and for what: 

Of common right a perfon may diffrain for rents, 
and all manner of fervices; and for rent referved upon a 
giftin tail, leafe for life, years, @c. though there be no 
claufe, of diffre/s in the deed, fo as the reverfion be in 
himfelf: But on a feoffment i in fee, a di/fre/s may not 
be taken, unlefs exprefly referved in the deed. 1 Inf. 
57,205. Door and Student, cap. Q. See Co. Lit. 204. 

A man grants a rent out of the manor of D. and further, 
that if the rent be behind, the grantee håll diftrain for it 
in the manor of $. this is a rent of the manor of D. and 
only a penalty on the other manor. 1 Shep. Abr. 567. 
Ifa perfon feifed of land in fee, demife it to one upon 
condition to pay his wife 5/. a year rent, and if it be 
behind and in arrear, that fhe fhall diftrain for it; the 
wife may take a di/fre/s for the rent. Dyer 3, 48. There 
is a lord and tenant by 3/. rent and fealty, the lord dies, 
and his wife is endowed of the thirds of the feigniory ; 
here fhe may diftrain for one pound, and the heir for two 
pounds: So if a rent be divided amongft parceners, each 
of them may have a dj/fre/s for her part ; but this may not 
be till the partition is made. Bro. 45. 

If one jointenant make a gift in tail, of the land, re- 
ferving a certain rent, and the rent be in arreat ; he may 
not diftrain the beafts of the other jointenant. 33 H. 6. 
35. Butif a 4. and B. are tenants in common, and £. 
leafes his moiety to C, for years, rendring rent, and C. 
leafe it to B. if the rent is behind, 4. may take a difirejs 
of the cattle of B. his fellow tenant in common, 7 Rep. 
23. Moor 558. -To juflify taking a di/fre/s, the party 
muft fee he hath good caufe to diftrain; that he have 
power to take the di/re/s, and from the perfon from whom 
he takes it; that the thing for the quality of it, be dif- 
trainable, and he diftrain it in due time and place, &e. 
He who takes a diffre/s for another, ought to have good 
warrant for doing of it; and muĝ do itin his name: And 
a bailiff or fervant, may diftrain for his mafter. 1 Cro. 
748. 2Cro. 436. Godb. 110. A diffrefs ought to be 
made of fuch things whereof the fheriff may make re-, 
plevin, and deliver again in as good plight and condition 
as they were atthe time of the taking. 1 Inf. 47. 

Diftrefés are to be of a thing valuable, whereof fome 
body hath a property ; things fere nature, as dogs, conies, 
&c. may not be diftrained, 1 Rol. Abr. 664, 666. It 
is the fame of cattle of the plough, bealts of hufbandry, 
fheep, or horfes joined to a cart, with a rider upon it. 
2 Vent. 36. This means a diftrefs for rem, EFe. contra 
of a diftrefs damage fea/ant. 

But it has been adjudged that horfes may be taken from 
a cart loaded; though it has been a difputed cafe, whe- 
ther they could be feparated. Sid. 422, Raym. 18. A 
horfe with a rider upon his back ; or a horfe in an inn, 
or put intoa common; an ax ina man’s hand, cutting 
down wood ; or any thing a perfon carries about him ; 
utenfils and inftruments of a man’s trade or profeflion, or 
the books of a fcholar; corn in a mill, or goods in a 
market to be fold for the ufe of the publick ; materials 
in a weaver’s fhop, for making of cloth ; another perfon’s 
ea in the houfe of a taylor, &c. are not diftrainable : 

or is any thing that is fixed to the, freehold of a houfe, 
as a farnace, doors, windows, boards, &c. 1 Sid. 422. 
440. 1 Inf. 47. 2 Dany. Abr, 641. 

But goods, cattle, not of the plough, &c. theaves of 
corn ; corn in the ftraw, or threfhed ; and carts with corn, 
(but not victuals) hay in a barn, or ricks of hay, 
money in a bag fealed, though not out of a bag, Se. 
may be diftrained for rent: And fo may cattle or goods 
driving to market, if put into a pafture by the way ; 
and beafts of a ftranger, in the landlord’s ground, be- 
ing levant and couchant, and having well refted them- 
felves there. 1 Inf. 47. 1 Lutw. 214. Mod. 385. 
If a driver of cattle atks leave of the leffor to put his 
cattle into ground for a night, and he gives leave, as well 
as the leffee; yet tis faid he is not concluded from dif- 
training them forrent, 2 entr. 59. 2Danv. 642. 

Relief given in equity in thefe cafes. See Chancery. 
2 Vern.129. But the goods of a carrier are privileged, 
and cannot be diftrained for rent, though the waggon 
wherein loaded, is put into the barn of.a houfe, Jc, on 
the road. 1 Salk. 249. If the fences ef another man’s 
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ground be out of repair, and the neighbour’s cattle 
efcape there, and are levant and, couchant, without any 
frefh purfuit after them, they may be diftraimed for 
rent; for the land is debtor for the rent, and the landlord 
muft refort thither, and is not to inquire whofe cattle they 
are which he finds therein. 1 Roll. Rep. 124. 1 Nelf. Abr. 
667. But if the owner frefhly puriues the cattle, they 
are not diitrainable ;. becaufe they are fuppofed to be al- 
ways in his view and poffefiion. 

If the owner of the cattle is to maintain the fencesy-i in 
fuch cafe, if they efcape into another’s ground, they may 
be diftrained before Jevant and couchant, and notwith- 
ftanding frefh purfuit. 1 Nel/. Ibid. And diftreffes for 
rent are to be reafonable, Pif not exceflive; and not to 
be taken in the King’s highway, or the common ftreet; 
or in the ancient fees of the church. 51 H. 3. f. 4. 52 
H. 3. ¢. 15. Q Ed. 2, ff. 1. cog. And where a diftrejs 
is taken, it may be repievied in five days; if the tenant 
and owner of the goods do not in that time after taken, 
and notice given, and of the.caufe, left at the dwelling- 
houfe, éc. replevy the fame according to law ; then the 
perfon diftraining may with the under theriff of the coun- 
ty, or conftable of the place, &e. (who are required to 
be affifting) caufe the goods to be appraifed by two fworn 
appraifers, and fold to fatisfy the rent, Sc. leaving the 
overplus in the conitable’s hands for the ufe of the owner. 
Stat. 2 W. B.M. cug. 

All difrefés for rent muft be made on che premites, by 
the common law: Bat by ftatute, if any tenant fraudu- 
lently. removes goods from off the premifles, the landlord 
may in five days feize fuch goods wherefover found, asa- 
diftre/s for the rent in arrear ; unlefs the goods are fold for 
a valuable confideration before the feizure. 8 Ann. 
c 17- By 11 Geo, 2. c. 19. thirty. days allowed. 
And whereas before that ftatute, for rent due the laft 
day of the term, the leffor could not diftrain ; becaufe the 
term ended before the rent was due; (and the leflee had 
the whole day to pay it); and it was the fame, wheré the 
leffee held over his term, for orent incurred -during the 
term. Co. Litt, 47- Now. by the fat. 8. Ann. c. 17. where 
leafes are expired, a difre/s may be taken, provided it 
be done within fix months, and during the a 
tle and tenant’s pofleffion. 

Diftrefes for fervices are to be on the land: But nite 
amercement in a leet,» the diffre/s may be) taken any 
where within the hundred, as well out of the land, as 
on it, wherever the nate are of him that is std 
for the amercement charges only the perfon, and not the 
land; and for this a. diffre/s may be taken in the high 
fireet.. 2 Damv. Abr. 644, 645. The lord cannot di} 
train- for amercements in a court-baron, without a pre- 
{cription ; though he may in the leet: And the goods and 
cattle of another, may not be taken in: difre/s on my 
ground, for an amercement, &c. fer upon me in a court- 
leet or court-baron, 11 Rep. 44, 12 H. 7.13. For 
fervices a difirefs cannot be taken but where the fer- 
vices are certain ; or may be reduced toa cate en 


Litt, 96. 
I. At what time, and in what manners the diff 
Joould bè made. gi es 


A difrefs for rent cannot be made in the silat : Nor 
may. gates, Fr. be broke open to make a diftrefs ; or the 
landlord enter into the tenant’s houfe for that purpofe, un- 
lefs the doors are open. x Znj. 14.2, 361. One may break 
an inner door of a houfe, tc. totake the difre/s ; if the 
outer doors be open. Comb. 17. 


Rep. Temp. Honingh Ts 


Annaly. p. 168. Browning. v. Dann and others. Where 
a landlord comes to diftrain cattle, which he fees on the 


rit 
tenant’s ground, if the tenant, or any other, to prevent 


the diftre/s, drives the cattle off the land, the. landlord ~ hs 


may make frefh purfuit, and diftrain them: Tho’ if be- 
fore the di/fre/s, the owner of the cattle tenders his rent, 
and a diffre/s is taken afterwards, it is aragi 
107; 160. METEN $ 
Two difrefes cannot be taken for one rent, if ‘there ae 
were fufficient goods when the firt difre/s was” made; 
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but if there were not then a fufficient d:/re/t,: there’ imay, ae 


Cra. Bl. 13. Lutw. 1536. But by ktat: 17 Caroe.cap, 


1. When the value of cattle diftrained {hall be.found.net — $ 


tobe of the value of the arrears of rent, for which the — 


difri 


Sef ts 0. 5. nn. c. 14. Inn. c. 14. and 11 Geo, .2. 
Shir. 0.5. 6 A 8 A, 4. and 11 G 
E “6. 19. siege í 


difirefi was taken, the perfon diftraining, his executors, 
ec. may take further di/Prefés, for fuch arrears. 1 Nel/. 
i a Bh 

A diftre/s of cattle muft be brought to the common 


pound, or be keptin an open place; and if they are put 
into a cómmon pound, the owner is to take notice of it 


‘at his peril ; but,if in any other open place, notice is to 


be given to the owner, that he may feed them ; and then 
‘if the’cattle die-for want of food, the tenant fhall bear 
the lofs ; atid the landlord may diftrain again for his rent, 


1g Rep. go." i Inf? 47, 96. See infra. Where one impounds 


cattle diftrained, he cannot juitify the tying them in the 
pound: If hè ties a beait, and it is ftrangled, he mutt 
anfwer it in damages. 1 Salk. 248. If the perfon dif- 
‘training put the dire in a broken pound, and the 
diftre/s efcapes, he can have no action for the fame: 
tis otherwile if from another pound, without his default, 
when he may ‘have action of trefpais.° Salk. Ibid. By 
ftatute, ‘none flall drive a difre/s out of the county, on 
‘pain to be fined and amerced: and no afre/s of cattle 
fhall be driven out of the hundred where taken to any 
pound, except to a pound oyert in the fame county, and 
not above three miles diftant; nor fhall any diffre/s be 
Ampounded in feveral places under the penalty of 5/. and 
treble damages! “52 H. 3. c 4. I P. eS M, cap. 12. , 
Sn After a-di/fre/s is in the pound, itis faid to be in cuffedia 
“legis, fo thatthe owner of it hath no abfolute property 
“therein p and therefore he cannot fell or forfeit it, nor 
may the fame be taken in execution, EFt. but it mult be 
‘as a pledgé'or means to help the party diftraining to his 
“debt or-dity, “Co. Litt. rg. Finch’s Ley 135. Cattle 
*diftrained may not be ufed, becaufe by law they are only 
as a pledge; unlefs it be for the owner’s benefit, by 
milking, Fe. “2 Cro. 148. . Me pte 
© When adifre/s is taken of houfhold goods, or other dead 
“things, they are'to be impounded in a houfe, or other 
“pound covert, &¢. And if the @ifre/s is damaged, the 
~diftrainer muft anfwer it. Wood’s"Inf?. 191. And they 
tare to be removed immediately ; except corn or hay, by 
‘Stat. 2 WS M. Jef: 1. cap, 5. But if a landlord doth 
“not remove goods immediately, but quits them till ano- 
ther day, during which time they are taken away, it is 
not a refcous, for want of poffeffion, Mod. Cg. 215. 1 
“Nelf. 672. See the next head. 

` Where goods are unlawfully diftrained, the owner may 
‘re{cue them, before they are impounded ; but not after- 
wards. 1 Inf. 47. But the fafeft way is to replevy, as 
“there are’ few cafes, in law, where a man is allowed to be 
‘his own judge, ifany. If lands lie in feveral counties, a 


\difivefs may bë made ih one county for the whole rent.. 


‘1 Inf. 154. And if a landlord comes into a houfe, and 
feizes upon fome goods as a diftre/i, in the name of all the 
“goods in the houfe ; this is a good feizure of all. , 6 Mod. 


"215: If any diffrefi and fale be made where there is no 


rent'due, the owner of the goods diftrained fhall recover 
double the value of the goods, and full cofts, by 2 W, & 
MASY E ¢. 5. Alo by the Common law, if a lord or 
-other perfon fhall diftrain feveral times for his fervice or 
rent, when none is in arrear, the tenant may have an 
ale de fovent diftre/ss, Sc. F.N. B. 176. See Recap- 
“tion; Replevin and Reftous. 

By the Stat. 27 Geo. 2. c. 20. Juftices in their warrants 
of diffre/s, are to limit a time for the fale of the goods ; 
‘the conitable making fuch di/re/s may deduét the reafonable 
charges of detaining, keeping, and felling fuch di/re/, out 
“of the money arifing by the fale; and the overplus, if 
‘any, after fuch charges, and alfo the penalty or fum of 
‘money, fhali be fully paid, fhall be returned to the owner 
-of the goods diftrdined ; and the conitable, if required, 
“fhall hew the warrant to the party whofe goods are di- 
ftrained, and fuffer.a copy thereof to be taken. This 
‘a&t not to alter, or repeal the ftatutes, 7 & 8 W. 3. c 34. 
-and ‘1 Geo. 1. c. 6. relating to Difrefes on Quakers for 
Tithes and Church Rates. See the ftatutes 2 W, is M. 





S IDifrefs for rent by 11 Geo. 2. c. 19. which has much 


altered our law in this cafe: if any tenant of lands or 


‘tenements hall fraudulently carry away his goods, to pre- 
“vent difreft, the landlord may, within thirty days after, 
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diftrain them where-ever they fhall be found, as if they had 
been on the premiffes; but no {uch goods fhall be diftrain= 
ed, if fold bona fide for valuable contideration bcforefeizure, 
to any perfon not privy tothe fraud. Tenants committing 
fuch fraud, or others affiiting, thall forfeit double the value 
of the goods carried off, to be recovered by action of debt, 
e And where they fhall not exceed 5o/. value, the 
landlord may exhibit a complaint before two juftices. of 
peace, who are to examine the fact, and enquire into the 
value of the goods, and thereupon order the offender to 
pay double value, leviable by difre/s and fale ; and for 
want thereof, commit the offender to the houfe of correc- 
tion for fix months, Landlords, or their agents, may, with 
the affiftance of a conftable, feize any goods fraudulently 
concealed in any houfe, outhoufe, &c. 

Ard in cafe of a dwelling-houfe, on oath firft made to 
fome juftice, of reafon to fufpect that fuch. goods are 
therein, may break open the fame, and diftrain, them : 
they may alfo diftrain for rent: and cattle, or {tockof 
their tenants, feeding in any common; or carn, grafs, 
hops, fruits, €c. growing on the land, which they thall 
cut, gather, cure and. lay up when ripe,. in .any.proper 
place, giving notice to the tenant within a,week. where 
lodged, ‘and difpofe thereof towards the fatisfaction of the 
rent and charges; the appraifement, to be taken; whem cut 
or cured: but if after a diffre/s fo taken, before the pro- 
duct be ripe and gathered, the. tenant, fhall.pay the rent, 
and charges of the difire/s, the faid difre/i thall ceate. 
Perfons may fecure di/refés lawfully taken, and fell. them 
upon the premiffes in like manner as may be done 
off the fames by 2 WM. Sef. 1.) 0. 53, And any 
perfons may go to and from the premiffes; to view, ap- 
praise, buy, or take away the goods of the purchater ; 
and if a refcous be made for, the di/ref, the. perfons 
aggrieved {hall have the remedy giyen by, the faidytkatute. 
Diftrefés made for rent juitly due, fhall not be unlawful, 
nor diftrainers, trefpaflers ak. initio, for any irregularity 
in the difpofition thereof ; but the parties grieved to haye 
fatisfaction for {pecial damage, in an action of the cafe, 
&c, But no tenant fhall récover by fuch agtion, if ten- 
der of amends hath been made before the action. brought. 
And in all actions of trefpafs, or on the cafe .relating to 
the entry, dire, or fale, made by landlords for rents, 
the defendants may plead the general iffue, ‘and if.the 
plaintiffs become noniuit, Gc, dhall wecover double cotts 
of fuite. Stat. 11 Geo. 2. c, 19. See Leges Vide, the 
Statute. f ; 

Mittrels of the Bing. By the Common, law no fub- 
ject can diftrain out of his fee or feignory; unlefs cattle 
are driven to a place out of the fee, to hinder the tord’s 
difrefs, 2c. But the King may diftrain for rent fervice, 
or fee-farm, in all the lands of the tenant wherefoever 
they be; not only on lands held of himfelf; but of others: 
where his tenant is in actual poffeffion, and the land ma- 
nured with his own beatts, €c. 2 Infe 1320).@ Panu. 
Abr. 643, 

Difkrefs of a Town. If a town be affefled to, a cer- 
tain fum, a diffre/s may be taken im any part, fubject to 
the whole duty. 2 Danv, , j 

Diftribution of intekates eftates, according te the 22 4f 
23 Car, 2. ¿. 10. may be fued for as well in the Chancery, 
as in the Ecclefiaftical Court: and if the perfons appointed 
to have it, die before a difribution made, their ihares go to 
their executors, (7c. 2 Chan. Rep. 374. Where the ser 
mainder or furplus of an eftate, not. difpofed of by, will, 
fhall go and remain to the next iof kin, by the ftatute of 
diftributions. Vide 2 Vern. 361,676. See Adninifrator, 
alfo Executor and Intefates, and 29 Car. 2. e 3o 1 Fac. 
2» Co 17s and. 14:.Ge0, Zels 3O - 

Difrittione Hcaccarii, A flatute fo called. -gr H. 3. 


fr Ae 
Diltritt, (difrius) A territory, or place of jurifdic- 


tion; the circuit wherein a man may be compelled to ap- 
pean; alfo the place in which one hath the powerof di- 
{training : and where we fay ars de fon fees out of the 
fee, it has been uled for extra diftridtum: Jum. Brit. c. 
120. ; 
Difringas, Is a writ directed to the fheriff, or other 
‘officer, commanding him to diftrain a man for a debt to 
the King, &c. or for his appearance ata day. There is 
2 


a great 
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å gteat diverfity of this writ; which was fometimes of old 
called conftringas. F. N. B. 138. There is alfo a difrin- 
gas again{t perfons intitled to privilege of parliament. 

Difringas Zuratozes, Is a writ directed to the fheriff, 
to diftrain upon a jury to appear; and return iffues on 
their lands, &c. for non appearance. Where an iffue in 
fact is joined to be tried by a jury, which is returned by 
the fheriff in a panel upon a venire facias for that purpofe ; $ 
thereupon there goes forth a writ of difringas jurator’, to 
the fheriff, commanding him to have their bodies in court, 
ĉc. at the return of the writ. 1 Lill. br. 483. And 
the writ of difringas jur’ oaght to be delivered to the fhe- 
riff fo timely, that he may warn the jury to appear four 
days before the writ is returnable, if the jurors live within 
forty miles of the place of trial; and eight days if they 
live farther off. Tid. 484. There may be an alias, 
or pluries diftringas jur’ where the jury doth not appear. 

Dividends of Wankrupts Effeits. Aflignees within 
twelve months after commiffion iffued, to give twenty-one 
days notice of a meeting for a dividend, then produce 
their accounts, and verify them on oath if required, when 
the commiffioners are to direét a dividend. Within 
eighteen months after the commiffion, a final dividend is 
to be made. See Black. Com. 2 P. 487, 488, and the 
ftatutes concerning Bankrupts. 

Dividend in the Exchequer, Is taken for one part of an 
indenture. 10 Ed. T. & 12. 

Didbidend in the GWniberfity, Is that part or fhare 
which every one of the fellows do juftly and equally diuide 
among themfelves of their annual /ipend. 

Dividend in Lato Prioninae. A dividing of fees 
and perquifites between officers arifing from writs, We. 
Pra&if. Solic’. 

Dividend of Merchants, Is where a juft fare of pro- 
fits in trade, is aligned to any one. 

Dibivend in Dtocks, A dividable proportionate fhare 
of the interef of focks, erected on publick funds; as the 
South Sea, India, Bank, and African ftocks, Se. payable 
to the adventurers half yearly. 

Wivifa, Hath various fignifications: fometimes it is 
ufed for a device, award or decree: fometimes for devi/e 
of a portion or parcel of lands, &c. by will: and fome- 
times it is taken for the bounds or limits of divifion of a 
parih, or farm, &%c. As divifas perambulare, to walk 
the bounds of a parifh ; in which fenfe it has been extend- 
ed to the divifion between countries, and given name to 
towns, as to the Devifes, a town in Wiltfirre, fituate on 
the confines of the Weft Saxon and Mercian kingdoms. 
Leg. H. 2. cap. 9. Leg. Ina, ¢. 44. Leg. H. 1. ¢. 57. 
Cowel. 

Divil on the Peck. A tormenting engine made of 
iron, ftraitening and winching the zeck of a man with his 
legs together, in a horrible manner, fo that the more he 
ftirreth in it the ftraiter it preffeth him ; formerly in vfe 
among the perfecuting papi/?s. Fox’s A@s fab R. H. 8. 

Dibozce, (divortium a divertendo) Is a feparation of 
two, de facto married together, made by law: itis a judg- 
ment /piritual; and therefore if there be occafion, it ought 
to be reverfed in the fpiritual court. Co. Lit. 335. And 
befides fentence of divorce; in the old law, the woman 
divorced was to have of her hufband a writing called a di// 

of divorce, which was to this effect, viz. J promife that 

kiiit I will lay no claim to thee, Se. 

There are many divorces, mentioned in our books ; as 
caufa precontractus; caufa frigiditatis; caufa confanguini- 
tatis ; caufa affinitatis; caufa profefionis, Fe. But the 
ufual divorces are only of two kinds, 7. e. a menfa & thoro, 
from bed and board; and a vinculo matrimonii, from the 
very bond of marriage. A divorce a menfa & thoro dif- 
folveth not the marriage ; for the caufe of it is fubfequent 
to the marriage, and fuppofes the marriage to be lawful : 
this divorce may be by reafon of adultery in either of the 
parties, for cruelty of the hufband, ĉc. And as it doth 
not diffolve the marriage, fo it doth not debar the woman 
of her dower; or baftardife the ifue, or make void any 
eftate for the life of hufband and wife, &c. 1 Inf. 
235. 3 Infi. 89. 7 Rep. 43. The woman under fepa- 
ration by this divorce, muft fue by her next friend ; and 
fhe may fue her hufband in her own name for alimony. 
Wood's Inf, 62. 
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Ai divorce a vinculo matrimonii, abfolutely diffolves the 
marriage, and makes it void from the beginning, the 
caufes of it being precedent to the marriage; as. præ- 
contra with fome other perfon, confanguinity or affinity, 
within the Levitica] degrees, impotency, impuberty, &c. 
On this divorce dower is gone; and it by reafon of præ- 
contraé, confanguinity, or affinity ; the children begotten 
between them are baltards. 1 Jn/?.335. 2 Inf. 93, 687. 
But in thefe divorces, the wife, ’tis iaid, fhall receive all 
again that fhe brought with her, becaufe the nullity of the 


| marriage arifes through fome impediment ; and the goods 


of the wife were given for ker advancement in marriage, 
which now ceafeth: but this is where the goods are not 
{pent ; and if the hufband give them away during the co- 
verture without any collufion, it fhall bind her: if fhe 
knows her goods unfpent, fhe may bring action of detinae 
for them; and as for money, &c. which cannot be known, 
fhe mutt fue in the fpiritual court. Dyer 62. Nel/. Abr. 
675. This divorce enables the parties to marry again. 
But in the other cafes, if either party wants to marry any 
other perfon, a power for fo doing mutt be obtained by 
aét of parliament. 

Where lands were formerly given to hufband and wife, 
and the heirs of their bodies in frank marriage; if 
they had been afterwards diworced, the wife was to have 
her whole lands; and by divorce an eftate tail of baron 
and feme, ’tis faid, may be extinét. Gods. 18. Aftera 
fentence of divorce is given in the fpiritual court caufa 
precontraGus, the iffue of that marriage fhall be baftards, 
fo long as the fentence ftands unrepealed: and no proof 
fhall be admitted at Common law to the contrary. 1 Inf. 
235. 1 Nel/. 674. And iffue of a fecond marriage in fuch 
cafe, may inherit until the fentence is repealed. z Leos. 
207. Though it is not fo where the divorce is a menfe 
E&F thoro, for adultery, Sc. in which cafe the marriage 
{till continues, Cro. Car, 462. And if after a divorce a 
menfa & thoro, either of the parties marry again, the other 
being living, fuch marriage is a mere nullity ; and by fen- 
tence to confirm the firft contra¢t, fhe and her firft hufband 
become hufband and wife to all intents, without any formal 
divorce from thefecond. 1 Leoz.173. Alfo on this divorce, 
as the marriage continues, marrying again while either 
party is living, hath been held within the ftatute, 1 Jac, 1.. 
c.11. Felony, for having married a fecond hufband or 
wife, the former being alive; where a woman was divorced, 
and inhibited by the ftatute not to marry during her” 
hufband’s life. Cro. Car. 333. 1 Nel/. 674. 4 

A divorce for adultery was anciently a vinculo matri- 
monii; and therefore in the beginning of the reign of 
Queen Elizabeth, the opinion of the church of England 
was, that after a divorce for adultery, the parties might 
marry again; but in Foliambe’s cafe, H. 44 Ei. in 
the ftar-chamber, that opinion was changed; and 
archbifhop Bancroft, by the advice of divines, held, that 
adultery was only a caufe of divorce a menfa & thoro. 
3 Salk. 138. 

On a divorce a vinculo matrimonii, by reafon of pra 
contra, ‘Sc. the parties may marry again: and in dò 
vorces for adultery, feveral acts of parliament have al- 
lowed the innocent party to marry again, Sentence of 
divorce muft be given in the life of the parties, and not 


afterwards: but it may be repealed in the {piritual court, 
after the death of the parties. 1Jn/. 33, 244. 7 Rep. 44. 
5 Rep.g8. Upon the divorce of a man and his wife, equity 


will not affift the wife in recovering dower, at the hue 
band’s death, but fhall leave her to the law; neither 
ought the fpiritual court to grant her adminiftration, he 
not being fuch a wife as is intitled to it; nor willthe — 
Chancery decree her a diftributive fhare. Preced. Canc. 
111, 112. A divorce fhall be tried by the bifhop’s cer- 
tificate; and not by a jury. 

Diurnalis, Signifies as much land as can be ploughed — 
ina day, with an ox ; in fome authors, it is written dine 
turna. Blount. 

Docket, or Dogget, Is a brief in writing on a fall 
piece of paper or parchment, containing the effet of a — 
greater writing. 2 & 3 P. & M. cap. 6. Weft Symbih 
par. 2. fed. 106. And when rolls of judgments are brought - qj 
into C. B. they are docketted, and entercd on the 
that term; fo that upon any occafion you may foon fnd 
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outa judgment, by fearching thefe dockets, if you know 
the-attorney’s‘name. Exemplification of decrees in Chan- 
cery a alfo docketted. See Pradif. Attorn. edit. 1. p. 
155, 166. 

5 , The law takes notice of 'a greyhound, maftif 
dog, {paniel and tumbler; for trover will lie for them. 
1 Cro. 125. 2 Cro. 44. A than hath a property ina 
mattiff: and where a maftiff falls on another dog, the 
‘owner of that dog-cannot juitify ‘the ‘killing the maftiff ; 
uhlefs there was no other way to fave his dog, as that he 
could not take off the matiti; ic. 1 Saund. 84. 3 Salk. 
139. Theowner of adog is bound to muzzle him if mif- 
chievous, but not otherwife: and if a-man doth keep a 
dog, that ufeth to’bite cattle, e. if after notice given to 
him of it, his dog fhall do any hurt, ‘the mafter fhall an- 
fwer for it. Ibid. By Stat. ro'Geo. 3. c. 18. Very fe- 
vere'penalties are inflicted on dog itealers. 
| ‘Poktrines, egal; aferting, or publifhing. Several 
ftatutes have’been made on this ‘fubject, as -to ‘the parlia- 
ment, crown, “&c. See v3 ‘Car. 2..c. 1. 1 Eliz. c. 3. 
93 Elz. c.1. 6 Ann. c- 7. And alfo fee Hawk. P.C. 
60. as to mifprifions againit the’King’s perfon and go- 
vernment, by fpeaking or writing againit them, Gc. and 
Black. Com. 4V. 123. 
 Doy-Days, (dies caniculares) Are the hotteft time of 
the year, ‘by sreafon the ‘fun, as then ‘in Leo: they are 
reckoned fixty-four in all, a tertio idus Julii u/gue in idus 
Septembris. 

Dogmato, Isa manifet deprehenfion of an offender 

inft venifon in a /ore/f, when he is found drawing af- 
tera deer, by ‘the ‘feent of a hound ded ‘in his hand; or 
. Where a perfon hath wounded a deer, or wild beaft, by 
_ fhooting at him, or otherwife, and is caught with a dog 
drawing after ‘him'to receive the'fame. Manwood, par. 2. 


cap. 8. 
he Sienie, A light fhip or veffel; as a Dutch dogger, Sc. 
"Stat. 31 Ed. 3. cap. 1. 
3 FE a Are fifo brought in thofe fhips. Srat. 


 * Dogger-MWen, Fifhermen that belong to dogger-/hips. 
25 H. 8. ES. f 
| © Doitkin, ‘or doit, Was a bafe coin of fmall value, pro- 
hibited by the Stat. 3 H. ç. e. 1. We ftill retain the 
_ Phrae, in common faying, when we would undervalue 
aman, that he is not worth a doit. 
Wo Lay, (facere legem) Is the fame with to make law. 
Wii 23°18. C 1a. : 
Dole, (dola) A Saxon word fignifying as much as pars 
OF portio in the Latin ; and anciently where a meadow was 
_ divided into feveral fhares, it was called a dole meadow. 
“4 Jac. 1. cap. 11. See Dalus. 
 Dotefith, Scems tobe the fhare of fh, which the f/p- 
ermen, yearly employed in the Worth feas, do cufto- 
| farily receive for their allowance. Stat. 35 H. 8. c 7. 
WDolg-bote, (Sax.) A recompence or amends, for a 
| fear or wound. Sax. Di@. LL. Alureti Reg. cap. 23. 
Dollar, A piece of foreign coin, going for about 
6d. Lex Mercat. : 
© Dom-boc, (Sax.) Signifies liber judicialis, as appears 
“by the laws of K. Ed. 1. This, tis conjectured, was a 
book of fatures of the Engli/h Saxons, wherein the laws of 
s ancient Saxon Kings were contained. Leg. Ine, c. 29. 
— Dome, or Mod, (from the Sax. dom) A judgment, 
_ fentence, or decree. And feveral words end in dom; as 
| kingdom, earldom, Sc. from whence they may be applied 
-toa jurifdiction of a lord, or a king. Mon. Angl. tom. 1. 
fel. 284. Alfo there is a dome of a church; fuch as St. 
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DP omezbook, or ber judicialis, A book compofed un- 
der the direction of Alfred, for the general ufe of the 
_ whole kingdom, containing the local cuftomis of the fe- 
` vëral provinces of the kingdom. ‘This book is now loft. 

. Com. 1V. 64, 65. Seeid. 4V. 404. 
ae Doinesday, “Cider judiciarius, wel cenfualis Angliz) 
= Is a moft ancient record, made in the time of William I. 
a Jalled the Conqueror, and now remaining in the Exchequer 
; and legible, confifting of rwo volumes, a greater and a 
; the greater containing a /urvey of all the /ands in 
gland, except the counties of Northumberland, Cumberland, 
morland, Durham, and part of Lancafbire, which it is 
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faid were neverfurveyed, and’excepting Lex, Saffilk, and 
Norfolk ; which three laft are comprehended ‘in the lefler 
volume. There is alfo a rhird book, which differs from 
the others in form more than matter, made by the com- 
mand of the fame King. And there is a fourth book kept 
in the Excheyuer which is called Dome/day ; «and though:a 
very large volume, is only an abridgment of the others. 
Likewife a fifth book is kept in the Rementbrancer’s office 
in the Exchequer, which has the name of Dome/day, and is 
the very fame with the fourtlvbefore mentioned. Our an- 
ceftors had many domte-books: King Alfred had a roll 
which he called Domefday ; and the Dome/day book made by 
Will, I. veferredto the time of Edward the Confeffor, as 
that of King Alfred did‘tothe time of Ethelred. Vide ante. 
The'fourth book of Dome/day having many pictures, and 
gilt letters in the’ beginning, relating to the time -of 
King Edward the Conteffor, this led him who made notes 
on Fitzherbert s Regifier'into'a miftake inp. 14. whete he 
tells us, ‘that /iber Domefday fadus fuit tempore regis Ed- 
wardi. , 

The book'\of Domefday was begun by five juftices, af- 
figned for that !purpofe in each ‘county, in the year 1081, 
and finithed azno1086, ‘And it is generally known, that 
the queftion whether lands are aatient demefne, or not, is to 
be decided by the ‘Demeflay of Will. I. from whence there 
is ‘no appeal: ‘and it isa book of that authority, that even 
the Conqueror himfelf fubmitted fome cafes, wherein he 
was concerned, to be determined by it. The addition of 
day to this Dome-Book was'not meant with any allufion 
to'the final day of judgment, as moft perfons have conceived); 
but was to {trengthen and ‘confirm it, and fignifieth the 
judicial decifive record or book of dooming judgment and 
juftice. Hammonds Annot. Camden calls this ‘book 
Gulielmi Librum Cenfutlem, the Tax Book of King William; 
and it was further called Magna Rolla Winton. The dean 
and chapter of York have a repifter ftiled Dome/day; fo 
hath the bifhopof Worcefer ; and there isan ancient roll in 
Cheffer caftle, called Domefday Roll Blount. The editor 
(7. M.) hath been informed, that two learned gentle- 
men are tranfcribing Dome/day for publication, which will 
be a very valuable ‘acquifition to the publick. 

Domes-men, Judges, or men appointed to doom, and 
determine fuits and controverfies: hence egdeme, I deem, 
or judge. Vide days-man. 

Momiceltus, Is anold obfolete Latin word, anciently 
given as an appellation or addition to the King’s natural 
fons in France, and fometimes to the eldeft fons of noble- 
men there; from whence we borrowed thefe additions: as 
feveral natural children of John of Gáünt, Duke of Lar- 
cafter, are filed domicelli by the charter of, legitimation. 
20 R. 2. Bat according to Torn, the-domicelli were only 
the better fort of fervants in monafteries. Domicellus 
Abbatis © Domicelli & Servientes Monafterii, p. 1748, 
1990. 

Sa itty; Is fometimes ufed to fignify danger ; 
but otherwife, aud perhaps more properly, it is taken for 
power over another ; /vb domigerio alicujus vel manu efè. 
Brat. lib. 4. trač. t. cap. 19. 

Domina, A title given to honourable women, who 
anciently in their own right of inheritance held a barony. 
Paroch. Antig. . 

pone in Bamis Patinarawt, Palm Sunday. Anno 
23 Ed. 1. 

Dominium, Sighifies right or regal power. Paroch: 
Antiq. 498. 

Dominus, This word préfixed to a man’s name, in 
ancient times ufually denoted him a knight, or a clergy- 
man; and fometimes a gentleman, not a knight, efpecially 
a lord of a manor. 

Domo Weparattda, Is a writ that lies for one againt 
his neighbour, by the fall of whofe houfe he fears a damage 
and injury to his own. Reg. Orig. 153. 

Domus Converfom, Was an ancient houfe built or 
appointed by King Hen. 3. for fath Jews as were converted 
to the Chriftian faith: bat King Ed. 3. who expelled the 
Jews from this kingdom; deputed the place for the cu- 
ftody of the rolls and records of the Chancery. See 
Rolls. 

Domus Mei, The hofpital of St. Fulign in South- 
ampton, fo called. Mon. Ang. tom. 2. 440. 

4 FP Donatio, 
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Donatio Mortis Caufa, A death-bed difpoftion of 
property fo called, viz. when a perfon in his laft fick- 
nefs, apprehending his diffolution near, delivers or caufes 
to be delivered to another the poffeflion of any perfonal 
goods, (under which have been included bonds, and bills 
-drawn by the deceafed upon his banker) to keep in cafe 
This gift, if the donor dies, needs not 
‘theaffent of his executor; yet it fhall not prevail againit 


of his deceafe. 


‘creditors: and is accompanied .with this implied truft, 


that, if the donor lives, the property thereof {hall revert 


to himfelf, being only given in contemplation of death, 
or mortis caufa. Prec. Chan. 269. 1 P. Wms. 406, 
411. 3 P. Wms. 357. | Black. Com. 2 V.- 514. 
Donative, (donativum) Is abenefice merely given and 
collated by the patron toa man, without either prefentation 
to, or inititution by the. ordinary, or induction by his 
order. -F. N. B. 35. And donatives are fo termed, be- 


caufe they began only by the foundation and erection of 
The King might of 


the donor... Clergym.-Law 120. 
ancient time found a church or chapel, and exempt it 
-from the jurifdiétion of the ordinary: fo he may by his 
letters patent give licence to a common perfon to found 
fuch a church or chapel, and make it donative, not pre- 
fentable; and that the incumbent or chaplain fhall be de- 
prived by the founder and his heirs, and not by the bifhop; 
which feems to be the original of donatives in England. 
Gwin’s Readings. 

When the King founds a church, &c. dpa ri it is 
of courfe exempted from the ordinary’ s jurifdičtion, 
though no particular exemption is mentioned; and the 
Lord Chancellor fhall vifit the fame: and where the King 
grants a licence to any common perfon to found a church 
or chapel, it may be dozative, and exempted from the 
jurifdiction of the bifhop, fo as to be vifited by the 
founder, &¥ce...1 Inft. 134. 2 Roll. Abr. 230. -The 
refignation of a dozative muft be to the donor or pa- 
tron, and not to the ordinary ;.and donatives are not only 
free from all ordinary jurifdiétion, but the patron and 
incumbent may charge the glebe to bind the fucceffor : 
and if the clerk is difturbed, the patron may bring guare 
impedit, (Jc, Alfo the patron of a donative may take the 
profits, thereof when it.is vacant.: 1 Inf. 344. Cro. 
Fac..'63. 

If the patron of a donative will not nominate a clerk, 
there can be no lapfe: but the bifhop may compel fach 
patron to nominate a clerk by ecclefiaftical cenfures ; for 
though the church is exempt from the power of the or- 
dinary, the patron is not exempted: and the clerk muft 
be qualified like unto other clerks of churches; no perfon 
being capable of a donative, unlefs he be a prieft lawfully 
ordained, Ecs- Yelv. 61. Stat. 14.Car. 2. cop. 4: 
t Lill. 488. 

There may be a donative of the King’s gift with cure 
of fouls, as the church of the Tower of London is: and if 
fuch donative be procured for money, it. will be within 
the ftatute of fimony. Mich. 9 Car. B.R. A parochial 
church may be donative, and exempt from the ordinary’s 
jurifdiction. Godolph. 262. The church of $4. Mary le 
Bone in Middleféx is donative, and the incumbent being 
cited into the fpiritual court, to take a licence from the 
bifhop to preach, pretending that it was a chapel, and 
that the. parfon ‘was a ftipendiary; it was ruled in the 
King’s Bench that it was a donative; and if the bifhop 
vifit, the court of B. R. will grant aprohibition. 1 Maed. 
go. 1 Nef Abr. 676. 

If a-patron of a donative doth once prefent his clerk to 
the ordinary, and the clerk is admitted, inftituted, and 
inducted, then the donative ceafeth; and it becomes a 
church prefentative. 1 Jn/?, 344. But when a donative 
is created by letters patent, by which lands are fettled 
upon the parfon and his fucceffors, and he is to come in 
by the donation of the King, and his fucceffors; in this 
cafe, though there may be a prefentation to the doxative, 
and the incumbent come in by inftitution and induction, 
yet that will not deftroy the donative. 2 Salk. 541. All 
bifhopricks, being of the foundation of the King, they 
were in ancient time donative. 3 Rep. 75. 

Donis, Statute de, The flatute of Wefm. 2. viz. 13 
Ed. 1. c. 1. called the ftatute de donis: conditionalibus. 
This ftatute revives, in fome fort, the ancient feodal re- 










plea double : 


ftraihts which were originally laid on. alienations, by 
enaéting, that from thenceforth the will of the donor be 
obferved:; and that the tenements, fo given, (to a man 
and the heirs of his body) fhould at all events go to the 
iffue, if there were any.; or if none, fhould revert to the 
donor. See very judicious obfervations, Gc. on this | 3 lta- 
tute, Black. Com. 2¥.. 102. re 

Donoz and Donee. Donor is he who gives ands or 
tenements to another in tail, ec. And the perfon | to 
whom given is the donee. shah 

Dorture, (dormitorium) Is the common room or slaps 
ber, where all the fryers, or religious of one convent ept 
and lay all night... Stat. 25 H. 8. Cò lley: 

Motfaie, A word ufed for hangings or ape. 
Doffale five Tapefium. Mat. Par. 

Dote AHignanda, Is a writ that lay fora widow, 
where it was found by office, that the King’s tenant was 
fcifed of lands in fee, or fee tail at the day of his. fa 
and.that he held of the King in chief, &¢. In which ) 
the widow came.into the Chancery, and there made oa : 
that fhe would not marry without the King’s lea 
whereupon fhe had this writ to the efcheator, to affligi 
dower, Jc. But it was ufual to make the aflignn 
the dower in the Chancery, and to award a writ to 
cheator, to deliver, the lands affigned unto her. Si 
Ed. 4. cap. 4. Reg. Orig. 297.1, FE. Na B. ni 
Dower. i 
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for the widow pear the tenant who ser 
hufband in his life-time, whereof he was iolely 
fee-fimple; or fee-tail, and of which fhe, is do 
F. N. B.. 147+ ~See Dower. 
Dotis BAdmenturationc, Admeafurement d, 
where the widow holds more than heresfhare, 
Admeafurement. See Dower. i 
Double Plea, (duplex placitum) Is where a.d 
alledgeth for himfelf two feveral matters, in bar a 
plaintiff? s ation, when one of them is fufficient whi h 
fhall not be admitted: “as if a man plead feveral thi 
the one not depending upon the other, the ple 
counted double, and will not be allowed; but 
mutually depend on each other, and the party. 
have the laft plea without the firk, then it thall | be 
ceived. Kitch. 223. And where a double pl ' 
wrong, is pleaded; if the plaintiff reply. th 
take ifue of one matter; if that be found agai 
cannot afterwards move in arreft of judgment; 
replication it is allowed to be good. 18 Ed. 4. 
If a man pleads two or more matters, whe 
compelled to thew them, it makes not the plea doub 
it is where two diftin& things are pleaded, which 
but one anfwer: and in cafe a man pleads two 
matters or things, and only one is material, theo 
furplufage, or but matter of inducement, and n 
anfwer, the plea is not double.. Hob. 197. 
are feveral inducements to a plea, they thall not n 


and double pleas are allowable in 0 
Senki 


yet 


novel difftifin, Fc. but not in other actions. | 


plaintiff in replevin, in any court of record, 
leave of the fame court, to plead as many fev 
ters thereto, as he fhall think neceffary for his de: 
That is, in fo many feparate and diftinét pleas, < an 
there are more pleas than one. By virtue of thi 
defendant is faid to plead double, by leave of the cour 
An heir fhall not have leave to plead riens per a 
with another plea, except he make affidavit tha 
riens per defcent; nor fhall an adminiftrator 
to plead plene adminiftravit, and no affets, witho 
affidavit that he has no affets. 10 Mod. 334 
2 Geo. B. R. Carrington v. Warren. Sed’ 
praétice of making an affidavit, in thefe cafes, 
ufe? Yet fee Notes in C. B. 228, 234.0 s 
A motion was made for liberty to rejoin doui 
within the equity of the act, which allows pleading d 
But the court faid, that they thought that this wo 
intirely inconvenient, and out of the reafon of th 
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and therefore refufed it.‘ 2 So ipt Rep. 6. Trin. 5. 
Geo. 2. Anon’. 

After a judge’s order fet time to plead, pleading an if- 
JSuable plea, defendant moved to plead double matter, and 
the queftion was, whether a rule for that purpofe ought 
to be granted or not? The court took time to confider, 
and after conferring with the judges of other courts, gave 
defendant leave to plead double, pleading iffuable pleas, 
and taking fhort notice of trial. Nores in C, B. 244. 
Mich. 10 Geo.2. Leighton v. Leighton. 

‘Defendant had pleaded zon affump/it. infra a fox annos, 
and moved to add to that plea, non affump/it generally, 
which was denied.. After defendant had pleaded a fingle 
plea, he cannot have leave to plead double. Notes in 
C.B. 245. Hill: 10 Geo. 2. . Nevil v. Fifber. 

_ The court gave defendant leave to plead double, viz. 

a diftrefs for damage feafant and for rent in arrear. This 
is not ftronger than Not guilty and liberum tenementum, 
Jolvit ad diem, anda mutual debt, which have been granted. 
Noties in G. B. 247. Trin. ar & 12 Geo. 2. Baynes v. 
Lutwidge. 

All pleas ought to be fingle, that the jury may not be 

troubled and perplexed with too many things at once. 
Smith's Rep. Angl. lib. 2. c..13. 

Double uisti (duplex querela) Is a complaint 
made by-any. clerk, or other to the archbifhop of the pro- 
vinee, againit an inferior ordinary, for delaying or refuling 
to do juftice in fome caufe ecclefiaftical ; as to give fen- 
tence, inftitute.a clerk, ĉc. and feems to be termed a 
double quarrel, becaufe it is mott commonly made againtt 
both the judge, and him at whofe fuit juitice is denied 
or delayed : the effect whereof is, that the archbifhop 

taking notice of the delay, directs his letters under his 
authentical feal to all clerks of his province, command- 
ing them to admonifh the ordinary within a certain num- 
ber of days to do the juftice required, or otherwife to 
year before him or his official, and there alledge the 
ufe of his delay: and to fignify to the ordinary, that if 
Seder perform the thing enjoined, nor appear and 
E caufe againft it, he himfelf, in his court of audience, 
cree proceed to ri the juftice that is due. 


“Dubie, (Fri): Bonne as much as letters patent. 

’ TE c. 6. 
Dozen Pee Were twelve peers, afligned at the 
mce of the barons in the reign of K. H. 3. to be 
, counfellors to the King, or rather con/erwators of the 












‘ REIES AOM. - . 
| Dober  Cafle. The contable of Dower ca/tle fhall 
- hot hold plea of any foreign county within the caitle gates, 
xcept it concern the keeping of the caftle; nor fhall he 
rain the inhabitants of the ports, to plead elfewhere or 
ife than as they ought, according to the charters, 
Stat. AIAT eii 
» To give or endow, from the Latin word do. 
a Dowager, (dotata, dotiffz) A widow endowed; ap- 
_, plied to the widows of Princes, Dukes, Earls, and other 
-great perfonages, 
owager, (Queen) Is the widow of the King, and as 
ich enjoys moft of the privileges belonging to her as 
du hconfort, But it is not high treafon to confpire her 
death, or violate her chaftity ; becaufe the fucceflion to 
the crown is not thereby endangered. But no man can 
Toco without fpecial licence from the oan on pain 
forfeiting his lands and goods. 2 Inf. See 
ley’s Plac. Parl. 672. and Black. Com. x V. =i 
IDotoer, (dotarium) Is a portion which a widow hath 
a lands of her hufband after his deceafe, for the fu- 
a Aei hereli, and education of her children, 1 Jn/. 
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| T A Several kinds of dower... 

. What woman fhall be endowed, and of pads efate: 
j )f the affignment and admeafurement of dower. 
IV. What foball be deemed a bar of dower. 

cd +e Of the proceidings:i in dower, 


ai I. OF the feveral kinds of dower 
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There were formerly five kinds of dower in this king- 
dom. 1. Dower by the Common law, which is athird part 
of fuch lands or tenements whereof the hufband was fole 
feifed in feé-fimple, or fee-tail, during the coverture; and 
this the widow is to enjoy during-her life. 

2. Dower by cuftom, which is that part of the hufband’s 
eftate to which the widow is intitled after the death of 
her hufband, by the cu/fom of any manor or place, fo long 
as fhe lives fole and chafte, and this is more than one 
third part, for in fome placés fhe thall have half the 
land, as by the cuftom of gavelkind; and in divers manors 
the widow fhall have the whole during her life, which is 
called her free bench: but as cuftom may inlarge; fo it may 
abridge dowerto a gth part. «1 Inf. 33. 

3. Dower ad offium ecclefe, made by the hufband him- 
felf immediately after the marriage, who named fuch par- 
ticular lands of which his wife fhould be endowed; and 
in ancient time it was taken, that a man could not ‘by this 
dower; endow his wife of more than a third part, though of 
lefs he might: and as the certainty of the land was 
openly declared by the hufband, the wife after his death 
might enter into the land of which fhe was endowed with- 
out any other alignment. 1 Inf. 34. Litt. Sed. 39. 

4. Dower ex affen/u patris; which likewife was of cer- 
tain lands named by a fon who was the hufband, with the 
confent of his father, and always put in writing as foon 
as the fon was married: and if a woman thus endowed, 
or ad oftium ecclefia, after the death of her husband, en- 
tered into the land allotted her in dower, and agreed 
thereto, fhe was ates to claim any dower by the 
Common law. Lit. Sed. 

5. Dower dela pluis belle, which was where the wife 
was endowed with the faireit part of her husband’s eftate ; 
but of all thefe writs of dower, the two firft are now only 
in ufe. 1 Nel Abr. 679. 


Al. What woman fhall be endowed, and of what eftate. 
Dower is much favoured in law, being for the benefit 
of widows : wherefore the wife of one non compos mentis, 
of an ideot, outlaw, or. one attainted of felony, may be 
endowed: but not of a perfon attainted of treaion ;- nor 
the wife of an alien, Jew, Sein 1 Inf. 33, 37. State 1 
Ed. 6s.capw iz 5 Eds 6s cut ts 

The wife of a man who is banithed fhall:have dower 
in his life-time; ’tis held otherwife, if he is protefs’d in 
religion: and a jointrefs of a banifh’d, husband, -thall 
enjoy. her jointure, in his life. r Inf. 133... Perk. 5, 307. 

If a woman be of the age of nine years, at the death 
of her husband, fhe fhall be endowed of whatfoever age 
he is; becaufe after the death of the husband, the mar- 
riage is adjudged lawful. 1 Inf. 33. Where the huf- 
band’s eftate is fuch, that by no poffibility ifue begotten 
on his wife might inherit as heir to him; there the wife 
may not be endowed: as if lands are given to a man 
and the heirs he fhall beget on his prefent wife, and fhe 
diés; and then he takes another wife, fhe fhall not have 
dower: but in cafe land be given to the husband and 
wife in tail, the remainder in tail to the husband, and 
the firft wife dying without ifue, he marries another wife ; 
this fecond wife will be entitled. to dower, after his death. 
Lit. Se&. 53. 40 E. 3. 4.2 Shep. Abr. 63. For here, 
he hath an eftate in tail. The wife of a tenant in com- 
mon, but not a jointenant, fhall have dower; and fhe 
fhall hold her part in common with the tenants in com- 
mon. Kitch. 160. 

The wife of a felo de fe all have dower. Plow. 
261. a. 262. a. So if the husband be outlawed in tref- 
pafs; or any civil action, for this works no corruption of 
blood, or forfeiture of lands. Bro. 82. Perk. 388. 
Co. Lit. 31. a. 

If a woman being a lunatick kill her husband, or any 
other, yet fhe. fhall be: endowed, becaufe this cannot be 
felony in her who was deprived of her underftanding by 
the act of God; fo though fhe be of found mind, “and 
refufed to bring an appeal of his death, when he is kill- 
ed by another, yet fhe fhall be endowed; for this is on- 
ly a waver of that privilege the law has given her to be 
avenged of her husband’s murderer; fo it feems if fhe 
réfufes to vifit and affift her husband in his ficknefs, yet 
fhe fhall be endowed, for this is only undutifulnefs, 


which 


which the law does not punifh with the lofs, of her intire 


fubliftence. Perk. 364, 365. 


With refpe® to the ekate whereof a woman is dowable. 
By our law, all the goods and chattels of the wife, are 


the thufband’s; and if fhe bean inheritrix, the hufband | 


holds her land during her life; alfoaf he hath ifue by 


her, he fhall hold it for his own life, by the cartefy of 
England: And if he have any land in fee, whereof he | 
is pottefied during the marriage, fhe is to have a third | 


part thereof for her life, as her dower; though fhe bring 
nothingto the hufband, and whether fhe have iffue by him 
ornot. Lit. 36. 

There are three things to intitle dower, viz. Marriage, 
fifin, and death of the ‘hufband: the marriage, muft be 
be good and lawful; and continue to the hufband’s 
death; and a wife fhall be endow’d of a feifin in law, as 
well as of a feifinim deed; as where lands and tenements 
defcend to the hufband, before entry, he hath but a fei- 
fin in law, and yet the wife fhall be endow’d although it 
be not reduc’d to an actual poffeffion. 1 Inf. 31, 32, Se. 
Andit is not neceflary that feifin fhould continue during 
the coverture ; for if the hufband aliens thelands, &c. the 
wife fhall be neverthelefs endow’d. Ibid. 32, 35. If 
lands are exchang’d by the hufband for other lands, the 
wife may be endow’d of which lands fhe will, as the 
hufband was feifed of both ; though fhe may not be en- 
dow’d of the lands given and taken in exchange. 1 Ju. 


31. 

Where the eftate, which the husband hath during ithe 
marriage, is ended, there the wife fhall lofe her dower. 
New Nat. Br. 333. But of an eftate-tail in lands de- 
termined, a woman fhall be endow’d; in like manner 
as aman may be tenant by the curtefy of her lands. 1 
Inft. 31. And if a wife be endow’d. of, her third. part, 
and afterwards evicted by an elder title; fhe fhall have a 
new writ of dower, and be endow’d of the other lands, 2 
Danv. Abr. 670. ‘Though this is, where it is the imme- 
diate eltate defcended to the heir; and not when it is the 
eftate of an alienee. g Rep. 17. The wife is dowable 
where lands were recovered againft the husband by de- 
fault or covin: and a woman deforced of her dower fhall 
recover damages, viz. the value of her dower from her 
husband’s death. 13 £.1. 20H. 3. If the husband 
doth not die feifed, after demand and refufal to affign 
dower to her, the fhall have damages from the time of the 
refafal. enk. Cent. 45. She fhall be endow’d of a re- 
verfion, expectant on a term of years; and of a rent 
referved thereon. Lutw. 729. If the husband’hath only 
an eftate for life, remainder to another in tail, though 
the remainder over is to his heirs, the wife fhall not be 
endow’d. 2 Danv.656. A woman fhall not be endow’d 
of the goods of her husband; nor of a caftle, or capital 
meffuage: But of all other lands and tenements fhe may. 
1 Inf. 35. 

A grantee of a rent in fee or tail, dies without heir, 
his wife fhall be endowed: But not where the rent arifes 
upon a refervation to the donor and his heirs, on a gift in 
tail, and the donee dies without iffue ; for this is ‘a colla- 
teral limitation. Plowd. 156. F. Ne B. 149. Vf during 
the coverture, the hufband doth extinguifh rents by re- 
leafe, &c. yet fhe fhall be endowed of them; for as to 
her dower, in the eye of the law, they have continuance, 
t Jat. 32. ‘And where a rent is defcended tothe hufband, 
but he dies before any day of payment; notwithitanding 
the wife thall be endowed of it. 1H. 7. 17. If lands 
are given-to the hufband and wife in tail, and after the 
death of the hufband, the wife difagrees, fhe may re- 
cover her dower; for by her waving her eftate, her huf- 
band in judgment of law was fole feifed ad initio. 3 Rep. 
zz. Tflands are improved, the wife is to have one third 
„according to the improved value. 1 Inf. 32. And if the 
ground delivered her be fowed, fhe fhall have the corn. 
2 Inf. 81. 

Dower is an infeparable incident to an eftate in tail or 
fee that cannot be taken away by condition : If one feifed 
in fee of lands make a gift in tail, on condition that the 
wife fhall not have dower, the condition is void. 6 Rep. 
41. If tenant in tail die without iffue, fo that the land 
reverts to the donor ; or in cafe he covenants to ftand feifed 

i ; 


| ce. which afterwards he does, and dies; here D.? 


‚a woman for years, in recom 


a 


to ufes, and dies, his wife will-be perv. And sider j 
vife of land by the hufband to his wife by will, is nobar — 

of her dower, but a benevolence. 8 Rep. 34. Yel. 51. . 
Bro. Déwer'6g. Itis held, that land Sevi toa man’s 
wife, who isantitled to dower of his lands (it not i 
mentioned in fatisfaGtion ofher dower) thall be taken as 

a voluntary gift, and not any recompence or bar of 
dower: And in this cafe the widow brought a writ and 
recover’d, againft which the heir could have mo relief. 
Preced Canc. 133. A perfon grants and conveys land 
D. and his :heirs, on condition, to redemife the aa 


















































dow may neverthelefs be endow’d. Abr. Caf. 247. the 
is tenant in tail of lands, the remainder to B. in tail, fe- 
mainder to 4. in fee; if 4. bargains and fells the land to 
C. and his heirs, the wife of the bargainee thall have 
dower, determinable upon the death of the tenant tail, 
10. Rep. 96. And if a feoffment be made upon 
tion to reinfeoff, and the. feoffee take a wife, 
have her dower till reinfeoffment, or an entry made | 
not doing it: And fo ’tis of other defeafible. : 
Rep. 59. Perk. Se. 420. If one be diffeifed, 
doth marry, if he die before entry, his wife fhall 1 
dower : And where a perfon recovers land in areal a&i 
and before his entry or execution made he ee 
fall not be endowed of this land. 2 Rep. 56 
377- In thefe cafes the hufband was not actuall 
Jed qu. ? for, as before ‘obferved, where ther fi 
in law, the hall be endowed. 1 Inf. 31, 32, 
that thefe cafes depend on the conftruétion of whatis 
whatis not a feifin, in law. And fee Div. IV. 
the end, and Perk. 379, 380 
Of copyhold lands a woman fhall not be end 
lefs there be a {pecial cuftem for it; bat if th en 
cuftom to be endowed thereof, then fhe fhall 
afliftance of fuch Jaws as are made for the a 
recovery of dower in general, being within 
mifchief, and therefore fhall recover damages 
flatute of Merton. 4 Co. a2. Hob. 216. 5 °C. 
Of tithes women were not dowable till 32 
for before that ftatute tithes were not a l 
now they are dowable of them.’ Styles P. R 
Co. 25. Co. Lit. 32..a. asg, a. 1 Rol. Ab. 
Of an advowfon, be it appendant or in g wo: 
man fhall beendowed, for this may be pim Ba 
fruit and profit of it, viz, to have the thir 
tion. See Perk. 343, 344. F- N.B. 148, 151 
Cro. Fac. 621. . Cro. Eliz. 360. 1K 
Co. Lit. 379. 3 Leon. 155. Cro. Fac. 6 
The eltate, of which the hutband mutt bef 
be an eftate in fee-fimple, fee-tail general, or wh 
hufband is feifed as heir of the fpecial tail, which 
rily excludes defcendible freeholds; therefore if ; 
makes a leafe for life, rendring rent to him an 
and after marry, and die, his wife fhall not be. 
of this rent, becaufe it is but a defcendib : 
nor of the land, becaufe not feifed during the cove 
1 Rol Abr. 676. Plow. 256. 10 Co. o, gë. See 2 Dana 
656 . ‘ 


Tl. or affignment and efnesfirenet of 4 
At common law, dower is affigned by t e 
the King’s writs, or by the heir, &c. by ag 
mong themfelves : And the wife cannot enter 
into her dower. 1 Bulf. 35. Bythe ancient law 
land, till Magna Charta, a woman was to 
whole yearin her hufband’s houfe, for the . 
her dower. 2 Taft. 17. By that ftatute, a 
immediately after her hufband’sdeath have her m 
heritance; and remain in his chief houfe pea 
in which time dower is to be aflign’d her of the i 
of all his lands, ic. OR gy. gl The! : 
the lands is to be for her life ; and if lands are 
of dowe 
bar of dower; for ‘it is not fuch an eftate t 
fhould have. 2 Danv. Abr.668. Alfo where ot 
is afligned to the woman, that is no part of the 
wherein fhe claims dower; that affignment will n 
good or binding : And there muf be certainty in w 
affigned ; otherwife stil it be by agreement, it may be k 
void, 


ia i 
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ovoid. > 4 Rep.'2. 1Inffi 34. Ifa wife Acéept and enter f 


upon lefs land than the third ofthe whole, on the theriff’s 
“alignment, fhe is barred to demand more. Moor 679. 
But if where a wife is intitled to dower of the lands of her 
~nrityhufband ; her fecond hufband accepts of this dower 
oleis than her third part, after his death fhe may re- 


‘tufethe fame, and have her full third part. Fitz. Dower; 
121. 


Ifa wife having right of dower in the land, accept of 


` va leale for years thereof after the death of her hufband; it 
‘fufpends the dower ; though not fuch acceptance of a leafe 
“before the hufband’s death, Ege. for then the wife has 
-only'a title to have dower, and not an immediate right 
eof dower. ‘Bro. ca. 372. Tenk. Cent. 15.. A widow ac- 
-cepting of dower of the heir, againit common right, fhall 
thold it fubjeét to the charges of her hufband; but other- 
wife it is ifthe be endowed againft common right by the 
“fheriff. 2 Dano. 672. By provifion of law, the wife 
‘may take a third partof the hufband’s lands, and hold 
them difcharged. Ibid, If dower be afign’d a woman 
‘on condition, or with an exception; the condition and 
‘exception are void. Cro. Eliz. 541. Detaining of char- 
ters concerning the fame land of which the widow de- 


“mands her dower, is a good plea by the heir in delay of 


her dower : But if the delivers up the evidences, fhe fhall 
have judgment; though if fhe denies the detainer, and 
it is found againft her, fhe lofes her dower. Hob. 199. 

Rep. 19. 

Where there are three manors, one of them may be 
faffign’d to the wife in dower in lieu of all three; 
though it is faid that a third part of every manor ought 
to be aflign’d. - Moor 12, 47. The herif may aflign 
arent out of the land in lieu of dower; and her accept- 
ance of the rent will bar doqweér out of the fame land, but 
not of other lands. 2 And. 31.. Dyer gt. _3 Nel. 
br. 680. When no divifion can be made of what the 
wife is dowable, dower is to be afligned ih a {pecial man- 
‘her 5 as ofthe third prefentation to a church, the third 
toll-dith of a mill; common certain, a third year; the 
third part of the profits of an office, fair, market, Sc. 1 
Rol. Abr. 678. 

A woman intitled to dower cannot enter till it be affign- 
ed to her, and fet out eithér by the heir, tertenant or 
fheriffin certainty. 1 Rol. Abr. 681. Dyer 343. Plowd. 
§29. Bro. 16. Co. Lit. 34. b. 37. a.b. 

None can aflign dower but thofe who have a freehold, 
Or againft whom a writ of dower lies ; therefore a tenant 
by ftatute merchant, ftatute ftaple, or elegit, or leffee for 

ears cannot affign dower, for none of thefe have an 
eftate large enough to anfwer the plaintiff’s demand, 
Perk. 403; 404. Co. Lit.35. Bre.63,94. 1 Rol. Abr. 
681. 6 Co. 57. 
If a woman be dowable of land, meadow, pafture, wood, 
c. and any of thefe be affigned in lieu of dower of all 
the reft, it is good, though it be againft common right, 
which gives her but the third part of each, for the heir’s 
enjoyment of the refidue fufficiently accounts for her title 
eer fhe has. 1 Rol: Abr. 683. Mocr, pl. 47, 


_ If lands whereof a woman hath no right to be endowed, 
or a rent out of fuch lands be affigned in lieu of her 
dewer, this doess not bar her dcmand of dower, for fhe 
having no manner of title to thofe lands, cannot with- 
out livery and feifin be any more than tenant at will, 
which is no fufficient recompence for an eftate for life, 
which her dower was to be. Perk. 407. Co. Lit. 34. 
4°Co 1. Co Lit. 169: Bro. 3. 


A5 to admeafurement of dower. 


If the heir within age affigh to the wife more land in. concurring in obtaining of them; but it feems to have® 


dower than fhé ought to have, he himfelf fhall have a 
writ of admea/urement of dower at full age by the Common 
law ; fo if too much be afligned in dower by ‚the heir 
within age, or his guardian in chivalry; and the heir 
dies, his” 

ment; but the heir, in whofe time the aflignment of too 
much was by the guardian, cannot have fuch writ till his 
fall age, becaufe till then the interelt of the guardian 


continues; ard if “any wrong be done, it is to the guar- 
(Gina Ribot ac Hot ta the Retr 5 FS Adteifor aligns t00 





éir häll have fuch writ, to rectify the affign- 
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much, the heir of the diffeifee thall have admea/unement 
by the Common law: F: N. B. 148. Co: Lit: 39. a: 
2 Inft. 367; 
If the heir within age; before the gnatdiatienters,).af- 
figns too much in dower .the guardian fhall have a writ 
ot admea/urement of dower by the,ftatute of W,.2: ely. 
before which statute the guardian had no remedy; becaufe 
the writ of admea/trement being a real action;. lay not for 
the guardian; who had but a chattel; alfo by the fame 
ftatute it is proyided, that if the guardian, purfue- fuch 
writ feintly; or by collufion with, the wife, the heir-at 
full age fhall have a writ of admea/urement, and may 
alledge the feint pleading or collufion generally. 2 Jn/t. 
AGR, k asdi il 
If the wife after affignment of dower|imprave's the lands, 
fo as thereby they become of. greater yalué, thamtherother 
two parts, no writ of admea/urement lies'3 {o..if.they beiof 
greater value; by reafon of mines\open at the time ofthe 
affignment; no. writ of admea/urement lies; -becaufe: the 
land in quantity was no more than fhe.ought «tó: have; 
and then ’tis lawful to work the miness which were open 
at the time of fuch affignment; F. N. B.149. 2 {nfi 
368. 5 Co. 12. 


IV. What fhail be deemed a bar of dower: 

If a wife levies a fine with her hutband, fhe debars 
herfelf of her dower ;. And.if a common recovery be had 
againft the hufband and wife, of the: hufband’s lands, it 
fhall bar the wife of her dower, 2 Rep: 74. Plowd. 544. 
Where a woman releafes her right to him insreverfion;. her 
dower may, be.extingvifh’d.. 8, Reps 15100 Ifacwifeccom- 
mits treafon or, felony; or if fhe elope from: her -hufband; 
and live with the adulterer willingly, without being ‘e+ 
conciled to the hufband, fhe fhall lofé and: forfeit her 
dower ; but if the hufband be reconciled to hery and fhe 
lives with him again,,fhe fhall be endow du: nz: Jaf: 453% 
Dyer 106. And, if after elopement of, the wife;: hers+huf& 
band and fhe demean_themfelves.as:hufband and wife;!-it 
is evidence of reconciliation. : Dyer 196. >If a man grants 
his wife with her goods to another, and the wife: by-svir+ 
tue of the grant lives with the grantee during*the life of 
the hufband,. this fhall forfeit her dower; for fhe lived in 
adultery, notwithftanding the grant. 1 Inf, 139: 2 
Dany. 662. 2 Inft. 435. í { é 

When a jointure is made of lands after: marriage, ‘the 
wife may waive it, and.demand-her: dower: But it is 04 
therwife when made defore marriage, according to the 
ftatute 27 Hen. 8. ca 10. : 

If a jointure be made. to the wife during the coverture} 
and after the hufband and. wife levyna fine thereof; yet 
this is no, bar to,her dower of anyother lands’of her huf 
band’s, becaufe the. jointure being madevafter the niar- 
riage, fhe had eleétion after the death of the hufband to 
refufe it, and claim dower, and not before, ‘and then the 
fine levied of. the jointure before her time for eleStion “of 
dower was come; can be no bar for clecting of! dower 
when it is come. 1 Bulf. 173. 1 Leon. 285. - Dyer 
a a woman takes a leafe-for lifecof her hufband’s:lands 
after his death, fhe hall have no dewér,-becaufe fhe cans 
not demand it againftvherfelf; and if fhetakes-a leafe fori 
years.only, yet fhe fhall not fue to have dower during’ 
thefe years, becaufe it-was her own att to fufpend*the 
fruit and: effect of her dower during that time. Perk: 
350. F. N. B: 149. Mo. pl. 103. Ca he ea 
Ifa recovery be had again{t the -hufband by~collufion, 
this fhall not bar the wife of dower ; as if the recovery: 
be by.confeffion, or reddition, which are always‘ under-’ 
ftood to be by.collufion, the hufband -always acting and’ 


been a very great doubt, ‘whether'a recovery by*default’ 
fhould not be a bar :, and. the better opinion being«that: 
fuch recovery: was..a-bar at-Common law ; “therefore the’ 
ftatute of W. 2. .cap. 4. was made, “which ordains that” 


| notwithftanding .fuch recovery by default, €c. pleaded, 


the tenant:fhall. moreover in’ bar! of the “dower hew his’ 


| right to:thetenements recovered 5 and if it. be found that” 


he, had. no. right,: then -thall’the demandant -récover*her 
dower, .notwithitanding -fuch recovery by default againtt 
her hufband. 2 Inf. 349. Perk, 376+ 
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By the ftatute of W. 2. cap. 4. it appears that if the; As to damages in dower they are.civen by the fatute 
tecoverer had right, then the wife is barred; therefore if | of Mertox, c. 1: but that ftatute extends only to the . 
the heir of the diffeifor be in by defcent, and the difleifee | poffeffory action of dower unde nihil habet, and not to 
enters upon him, and marries, and the heir of the diffei- | the writ of right of dower, becaufe they are intended 
for. recovers by default, or reddition, in a writ of entry, | to be given tor the detention of the poffeffion ; and on 
in nature of an aflife, and the hufband dies, his wife | writs of right, where the right itfelf is queftionable, no 
fhall not have dower, becaufe he, who recovered, had | damages are given, becaufe no wrong done till the right 
right to the poffeffion by the defcent ; aliter, if this dif- | be. determined ; alfo that ftatute extends only to lands, 
feifin, defcent, Fe. were after marriage, becaufe the | whereof the hufband died feifed ; and therefore judgment 
hufband was feifed before of a rightful eftate during the | for the damages was reverfed, becaufe the jury did not 
coverture, whereof his wife had “title of dower, which | find that the hufband died feeds for otherwife fhe fhall 
cannot be defeated by the diffeifin, defcent and recovery, | have no damages; as if the hafhand aliens and takes back 
which all we ie during the coverture. Perk. 379, | an eltate for life, the wife fhall recover doqwer, but no da- 

80. mages ; becaufe this dying feifed was only of an eftate 

If the hufband levy a fine with proclamation of his | of freehold; but if he makes a leafe for years only, ren- 
lands, and dies, his wife is bound to make her claim with- dring rent, fhe fhall recover a third part of the reverfion 
in five years after his death ; otherwife fhe fhall be barred | with a third part of the rent and damages, becaufe there 
of her dower; for though her title of dower was not con- | he died feifed as the ftatute fpeaks. Co. Lit. 32. Dyer 
fummate at the time of the fine levied ; yet it being ini- | 284. pl. 33. Yelv. 112. Dr. and Stud. kb. 2. ¢. 13. 
“tiate by the marriage and feifin of the hufband, the fine | /: 166. 2 Inf, 80. 
begins to work upon it prefently after the hufband’s death; | Damages muft be after demand of dowwer, for the heir 
and if fhe does not claim it within five years after, the is not bound to affign this proyifion till demanded, be- 
hall. be barred... 2-Co. 93. 10 Co. 49, 99. 3 Inf. | caufe the law cafts the freehold of the whole upon him, 
216. Hob. 265. Mo. pl. 154, 879. Dyer 224. 43} which he cannot divide without the concurrence of the 
Co. 20. wife; but a demand iz pais before good teftimony is fuf- 

| ficient; and if the heir appear the firt day on fummons, 
V. Of the proceedings in dower. and plead that he hath been always ready, and {till is, to 

The wife is, as foon as fhe can after the deceafe of her huf- | render her dower; fhe may plead fuch requeft; and ifue 
band, to demand her dower, left fhe lofe the value from the | may be taken-upon it, but the feoffee of the heir çan- 
time of his death : And in action of dower, the firit pro- | not plead tout temps prift, becaufe he had not the land 
cefs is /ummons to appear: And ifthe tenant or defendant | all the time fince the death of the anceftor, and therefore 
do not appear, nor cait an effoin, a grand cape lies to feize | fhe fhall recover the meine profits, and damages againft 
the lands, &c. But on the return of the writ of fummons, | him, and if he hath not provided his indemnity and re- 
the attorney for the tenant or defendant may enter with | compence againft the heir, it is his own folly. Co. lit, 
the filazer that the tenant appears, and prays view, Ge. | 32. 

Then a writ of view goes out, whereby the fheriff is to) If the heir or feoffee affign dower, and the wife ac- 
fhew the tenant the land in queftion ; ; upon the return of | cepteth thereof, fhe lofes her damages, becaufe having 
which writ of view, the tenant’s attorney takes a decla- | the dower, which is the principal, fhe cannot fue for 
ration, and puts in a plea; the mot general one is, ze | the damages, which are but confequential or aconto 
ungues feixie, (Je. viz. that the hufband was never feifed | Co. Lit. 33. a. 
of any eftate, whereof the wife can be endowed; and| Damages are given in dower from the death of the huf- 
when iffue is join’d, you muft proceed to trial, as in o- | band, and to the return of the writ of enquiry, though t the 
ther actions: Upon trial, the jury are to give damages for | writ of feifin iffued a ycar before, but was not executed. 
the mean profits from the death of the hufband (if he die | Dodjon v. Dobjon and others. Rep. Temp. Hardzw. per 
feifed) for which execution fhall be made out ; and then | Aznaly 19, ĉe. Where there are two jointenants in — 
you have a writ to the fheriff to give poffeflion of a third | dower, and one dies after judgment for damages, and his 
part of the lands. Prag. Solic. p. 335, 336. A widow | heir and the other jointenant bring error, the value from 
may recover her dower with a cefat executio, in cafe | the time of the judgment to the affirmance, cannot be 
there be any thing objected, precedent to the title of | recovered againft the farviving plaintiff in error only. 
dower, &c. till that is determined. 1 Nelé 684, 687. | Id. Kent & Kent, 50. See 2 Stra.g71. Ona writ of 
1 Salk. 291. Judgment in dower is to recover a third | dower, damages cannot be awarded by the 16 Car. 2. 
part of lands and tenements per Metas E&F Bundas. A wife | without fpeeding a writ of enquiry. Same cafe, Aunaly 
may have her «vrit of dower againft an heir, an alienee, | 51. 
adiffeifor, &c. or againft any one that has power to af- | As in great eftates jointures of lands are ufually made in 
fign dower ; if the lord enters on the land for an efcheat, | lieu and fatisfa€tion of dower, thefe a&ions of dower are 
she may bring it againft him, but to the King fhe muft | not fo frequently brought as they were formerly. a 
fue by petition. g Rep. 10. Plowd. 141. Dyer 263.| Wotwle and Deal, A divifion: From the Brit. Dal, 
1 Inf. 59. This writ was brought againft eight perfons | divifio, from the Sax, delan, i. e. dividere, and from 
feoffees of the hufband after marriage, two confeffed the | thence comes the word dealing. So the ftones which are, 
a¢tion, and the other fix pleaded to the iffue; here the de- | laid to the boundaries of lands, are called dewle floms, 
mandant had judgment to recover the third part of two | i. e. Such as divide the lands. Covel. 
parts of the land, in eight parts to be divided: And after} Doty, (Dos Mulieris) Was in ancient time applied 
the iffue being found for the demandant againtt the fix, | to that which the wife brings her hufband in marriage 5. 
fhe recovered againft them the third part of the fix parts | otherwife called maritagium, or marriage goods: But 
of the fame land as her dower. Dyer 187. 1 Co. Inf. thefeare termed more properly, goods given in marriage, ; 
32. and the marriage portion, 1 Ju/.31. Thiswordisoften 
At the Common law, before the ftatute of W. 1. c. | confounded with dewer ; though i it hath a different mean-_ ia 
39. if a woman had accepted any part of her dower, | ing from it. ys 
though never fo {mall, of any one tenant in any one coun- | MDotnzy Will. s Among the Jews, the bridegroom at t 
ty or town, fhe had no other remedy for the refidue, but | the time of the marriage, gave his wife a dowry bil, 


by awrit of right of dower ; for if fhe brought a writ of | Blount. Cowel cites Mofes and Aaron, 235. a 
dower unde nibil babet, it was 2 good plea in abate-| Dotwfeines, A fort of ter/eys made in Dewonfhire, i cs a 
ment, that fhe had accepted fuch a part of fuch a tenant, | length twelve yards. Cowel. G 


in fuch a town or county ; which being a great mifchief | MDo3zcin, A tæritory or jurildi&ion, mentioned in 
to the woman is remedied by that ftatute, which pro- | the ftat. of View and Frank-pledge. 18 Ed. 2. te 
vides that it fhall be no plea in abatement, to fay that the | Deciners. niai 
hath received part of her dower of any other perfon be- | Daco Begis, The ftandard en/ign, or ia colours, ; 
fore the writ purchafed; and this extends as well to | borne in war by our ancient Kings, havin 
guardian in chivalry as to the tenant of the land, becaufe | of a dragon painted on them. Rex a lia = fafa 
{uch guardian isto render her dower. 2 Infi. 261. Signum Jaum in medio, & int draconem Juun Pe, 
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tro de P. ad portandum, Èc. —— Rog. Hoved. fub ann, 
ligt. 

Dragium, Drag; A coarfer fort of bread corn: In 
‘Stafford/bire they ule a kind of malt, made of oats mixed 
with barley, which they call dreg, or drag malt; and in 
Effex, Fc. they have a grain called dreg, Tuffer’s Huf- 
band, p. 32. 

Dags, Seem to be floating pieces of timber fo joined 
together, that by fwimming on the water they may bear 
~ a burden or load of other things down a river. 6 H. 6. 

OBE 

Dana, A drain or water-courfe ; fometimes written 
` drecea. Cartular. Abb. Rad. MS. 

Drapery, (Pannaria) Is ufed as a head in our old fta- 
tute-books, extending to the making and manufacturing 
of all forts of woollen cloths. Stat. 25 Ed. 3. fl. 4. c 
Be Made Ae Co bo. 3 Ro Bo Co. Qo 27 Lhe 8. Fee Cs 135 
~ See Clothiers. 

1 Daw-gere Signifies any harnefs belonging to cart- 
horfes, for drawing-a waggon, or other carriage. Paroch. 
Antiq. p. 549. : 

Dzaw:-iatches, Were thieves and robbers: Lambert 

“Sdn his Biren Hb. 1. cap. 6. calls them thieves, wafters, 
and roderd/men ; words grown out of ufe. ‘They are men- 
tioned in 5 E. 3. c 14. and 7 R. 2. ¢: 5. 

Dzedgerinen, Are fifhers for oyiters, &c. Stat. 2 
Geo. 2. c19. ; ; 

O Daieit-Dzeít, or Droit, Are words fignifying formerly 
a double right, wiz. of poflefiion, and of property orin- 
tereit?’ Brad. lib. 4.° cap. 27. Co. Litt. 266. 

Dzenched, Anold word, ufed where a perfon- was over- 
come, from the Germ. ‘ 

Drenches, or Menges, (Drengi) Are tenants in ca- 
pite, faysan ancient MS, Mon. Angl. Tom. 2. fol. 598. 
‘And according to Spelman, they are fuch as at the coming 
‘of Will. 1. called the Conqueror, being put out of their 
‘eftates, were afterwards reitored thereunto; on their ma- 
‘king it appear that they were owners thercof, and neither 
in auxilio, or confilio, againft him. — Speln. 

Dengage, (Drengagium) The tenure by which the 
‘drenches or drenges held their lands. Trin. 21 Ed. 3. Ebor: 
& Northumb, Rot. 191. 
> Detfe of the Sorell, (Agitatio animalium in Forefa) 
Ts a view or examination of what cattle are in the fore, 
that it may be known whether it be furcharged or not; 
and whofe the beafts are, and whether they are common- 
able, ĉc. Thefe drifts are made at certain times in the 
year by the officers of the fore; when all the cattle of 
the fore? are driven into fome pound or place inclofed, 
forthe purpofes afore-mentioned; and to the end it may 

be difcovered whether any cattle of ftrangers be there, 
which ought not to common. Manw. par. 2. c. 15. 
Stat. 32 H. 8. c. 13. 4 Inf. 309. 

| Drinklean, (in fome records Potura Drinktlean) Was 
acontribution of tenants, in the time of the Saxons, towards 
a potation, or ale, provided to entertain the lord, or his 
fteward. 

Wrofdenne, Signified with our Saxon anceftors, a 
rove, or woody place, where cattle were kept ; and the 
eeper of them was called Drofman. _Dometday. 

~ Dofland, or Wzpfland, Another Saxon word, figni- 
fying a tribute or yearly payment made by fome tenants 
to the King, or their landlords, for driving their cattle 
through a manor to fairs or markets. Cowel. 

` Dyoit, Right, Is the higheft writ of all other real 
writs whatfoever, and hath the greateft refpect, and the 
moit affured and final judgment; and therefore is called 
a writ of right, and in the old books droit. Co. Litt. 158. 
There are divers of thefe writs ufed in our law, fuch as 
the following. 


Droit de Bovoiwfon, All thefe feveral writs 


Doit de Dower. of right, and their vari- 
Droit de Garde. ous ufes, fee Reo, and 
- Doit Patent. f Writs, and the feveral 
‘Droit Wationabili parte. | titles to which thefe 
Droit fur Dilclaimer. writs belong. 


p 


"Domones, Domos, Dromunda, Poema at firft 
high thips of great burden, but afterwards thofe which 


we now call men of war: Walfitg. Anno 1292.——Trei 
majores naves fubfequentir, quas vulgo dromones appellant: 
——Mat Parif. fub ann. 1191. : 

obers, Are thofe that buy cattle ib one place to 
fell in another: They are to be married men and houle- 
holders; and be licenfed by ftatute; 5 Eliz. c. 12: And 
if they drive their cattle on the Lord’s day; they fhall 
forfeit zo s. by 1 Car. 1; ¢. 1. À 

Dzuggeria, A place of drugs, or drugfers hop: And 
druggifis and their wares. Vide Coffe. 

Dzunkennefs, Is an offence for which a man may be 
punithed in the Ecclefiaftical court; as well as by juttices 
of peace by ftatute: And by 4 Jat: 1. c. 5. And 2i 
Fac. 1. c: 7. If any perfon thall be convicted of drunken- 
nefi by the view of a juftice; oath of one witnefs; &e. he 
fhall forfeit five fhillinys for the firit offence; to be levied 
by diftrefs and fale of his goods ; and for want of a diftrefs 
fhall fit in the ftocks fix hours: And for the fecond of- 
fence; he is to be bound with two fureties in ten pounds 
each, to be of the good behaviour, or be committed. 
And he who is guilty of any crime, through his own yo- 
luntary drunkenne/s; fhall be punifhed for it as if he had 
been fober. Co. Litt. 247. 1 Hawk. P. C.2: It has 
been held, that drunkenne/s is a fufficient caufe to remove | 
a magiftrate: And the profecution for this offence by the . 
ftatute of 4 Fac. 1. c: §. was to be, and {till may be, be- | 
fore juftices of peace in their feflions; by way of indiét-~ 
ment, Je. Equity will not relieve againft a bond, We. 
given by a man when drunk; unlefs the drunkennefs is 
occafioned through the management or contrivance of 
him to whom ’tis given. Fohnfon v. Medlicott, n. 3 P. 
Will, 130. See 1 Inff..247: Plowd. 19. & Black. Com. 
AW. 26s, 20s 

Diy Exchange, (Cambium Siccum) Ts a term invented 
in former times for the difguifing and covering of u/ury ; 
in which fomething was pretended to pafs on both fides} 
whereas in truth nothing paffed but on one fide, in which 
refpect it was called dry. Stat. 3 H. 7. c. 5. See 
Cowell. 

Dey Bent, A rent referved without claufe of diftrefs. 
See Rent Jecke 

Duces tecum, Is a writ commanding a perfon to ap- . 
pear at a certain day in the court of Chancery, and to bring 
with him fome writings, evidences, or other things which 
the court would view. Reg. Orig. So /ubpenas duces 
tecum, are often fued out at Common law, to compel 
witnefles, to produce, on trials, at Nif prius, deeds, 
bonds, bills, notes, books, or memorandums, ése. which 
are in their cuftody or power, and which relate to the iffue 
in queition. But if they are in the poffeflion or power 
of the adverfe party or his attorney, ’tis cuftomary, to 
give notice to the attorney to produce them, and on proof 
made in open court, before the judge of Nif prius, of 
fuch notice, the court generally compels the attorney, or 
his client, to produce the fame, if material. 

Duces tecum licet Languidus, A writ directed to the 
fheriff, upon a return that he cannot bring his prifoner 
without danger of death, he being adeo languidus; then 
the court grants a habeas corpus in the nature of a duces 
tecum licet languidus. Book. Entr. But this is now out 
of ufe; and certainly where the perfon’s life would be en- 
dangered by removal, the law would never permit it to 
be done. 

Ducking-Htool. See Cafigatory. : 

Ducs, ecclefaftical, nonpayment of. Various dues to 
the clergy, are cognizable in the fpiritual court; which 
makes decrees for their a€tual payment. Offerings, oblations,y 
and obwentions, not exceeding the value of 4as. may be 
recovered in a fummary way, before two juftices of peace. 
By7 98 W. 3. ¢.6. Black. Com. 3 V.89, 90. 

Duel, (Duellum) in our ancient law is a fight between 
perfons in a doubtful cafe, for the trial of the truth. 
Flera. But this kind of duel is difufed ; and what we now + 
call a duel is, a fighting between two, upon fome quar- 
rel precedent : Wherein, if a perfon is killed, both the 
principal and his feconds are guilty of murder, and whe- 
ther the feconds fight or not, H. P. C. 47, 53. But 
this cannot mean as ta the principals, where a quar- 
rel arifes, and they fuddenly draw and fight, without de- 
liberating. It is faid by fome, that the feeonds of 

the 


the perfon killed are equally guilty, by reafon of the en- 
couragement which they give by joining with him: But 
this is- contradicted by others. 1 Hawk. 82. Where 
two perforis in ‘€ool blood meet and fight upon a prece- 
dent quarrel, and one of them is killed, the other is 
guilty of murder; and cannot excuf€ himfelf by alledging 
‘that he was firt ftruck by the deceaféd, or that he had 
declined to meet him, was prevailed upon to do it by his 
importunity, or that it was not his intent to kill, but on- 
ly to vindicate his reputation, &r.. 1 Hawk. P. C. 
81. ` 

If two perfons quarrel over night, and appoint to fight 
the next day; or quarrel in the morning, and agree to 
fight in the afternoon ; or fuch a confiderable time after, 
by'which it may be prefumed the blood was cooled; and 
then they meet and fight a duel, and one kill the 
@ther, it is mutder. 3 Inf.52. H. P.C. 48. Kel. 56. 
‘And whenever it appears, that he who kills another in a 
@uel, or fighting on a fudden quarrel, was matter of his 
temper at the time, he is guilty of murder; as if after the 
quarrel he fall into another difcourfe, and talk calmly 
thereon ; ‘or alledge that the place where the quarrel hap- 
penis is not convenient for fighting ; or that his fhoes are 
too high, if he fhould fight at prefent, &c. Kel. 56. 
T Lev. 180. ! 

If one challenge another, who refufes to meet him, but 
tells him that he fhall go the next day to fuch a place à- 
‘bout bufinefs and then the challenger meets him on the 
road, and affaults the other; if the other in this cafe kill 
him, it will be only manflaughter ; for hereis no accept- 
ance of the challenge, or agreement to fight: And if the 
perfon challenged refufeth» to meet the challenger, but 
tells him that he wears a fword, and is always ready to 
defend himfelf} if then the challenger attack him, and 
is killed by the other, it is‘neither murder nor man- 
flaughter, if neceffary in his own defence. Kel. 56. 

‘It is‘a very high offence to challenge another,’ either 
by word or letter, to fight a duel; or torbe the meflenger 
of fuch’a challenge ; or even barely to endeavour to pto- 
voke another to fend a challenge, or to fight, or by dif- 
perfing letters for that purpofe, full of reflection, &c. 
¥'Sid. 186. 3 Inff. 158. And perfons convicted of bare- 
ly fending a challenge, have been adjudged to pay a fine 
of too /, to be imprifoned for a’ month, and make a 
publick acknowledgment of their offence, and to be 
bound ‘to their good behaviour. 1 Hawk. P.C. 135, 
138. The court of King’s Bench hath often granted in- 
formations againft perfons fending or giving challenges. 

* See Lord ‘Bacon’s charge touching deels, in his works, 
quarto edit. 2 V. 563. And a decree of the Star-cham- 
ber againft duels, 2 V. 571. See farther as to duels, 
Black. Com. 4 V. 145, 185, 199. and Robert. Hif. Emp. 
Ghar! V. 2 V: 303,4: " 

Duke, (Lat. Dux, Fr. Duc, a Ducendo) Signified a- 
mong the ancient Romans, dudorem exercitus, fuch as led 
their ‘armies; fince which they were called duces, and 
were governors of provinces, &c. In fome nations, the 
fovereigns of the country are called by this name; as the 
Duke of Savoy, ce. In England, the title of Duke is the 
next dignity to the Prince of Wales: And the firt Duke 
we*had in’ Exgland was Edward the Black Prince, fo 
famed in our Englifa hiftories for heroick aftions; who 
was created Duke of Cornwall in the 11th year of King 
Edw. 3. After which, there were more made in fuch 
manner as that their titles defcended ‘to their pofterity ; 
and during the late reigns their number hath'been greatly 
increafed. They are created with folemnity, per cin@uram 
gladii, cappa & circuli aurei in capite impofitionem. Camd. 
Brit:p. 166. See Black. Com. 1 V. 3975 408. 

‘Dum fuit infra etatem, Is where an infant maketh 
a feoffment of his lands; when he cometh of full age, 
he may have'this writ to recover thofe lands and tene- 
ments which were fo aliened : And within age, he may 
enter into the land and take it back again, and by his en- 
try he fhall be remitted to his anceftor’s right. New 
Nat. Br. 426. 
land, during the nonage of both of them, the wife at her 
full age after the death of the hufband; fhall have a writ 
ef dum fuit infra atatem. M. 14 E.3. By this writ to 


If the hufband and wife alien the wife’s 
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the fheriff, he fhall command 4. that he render to. B. 
who is of full age, two meffuages and lands, &c. which B. 
demifed to him, while be qwas within age, as he faith; 
or into which the faid 4. hath not entered, but by. C. 
to whomt he faid B. the fame demifed ; and unlefs, &c. 
F. N. B.'477- 

Dum non fuit-Compos Mentis, Is a writ that lies 
where a man that is not of found memory aliens any 
lands or tenements, then he fhall have this writ againt 
the alienee. And he fhall alledge that he was not of fane 
memory, but being vifited with infirmity, loit his diicre- 
tion for atime, {o as not to be capable of making a grant, 
Be. New Nat. Br. 449. But fee Difability. ‘The law 
feldom allows a man to itultify himfelf. As to the writ, 
fee F. N. B. 202. 

Dun, Dewn, In which termination it hath varied into 
don, fignifies a mountain or high open place; fo that the 
names’ of thofe towns which end in dun, or don, as Af- 
don, (Se. were either built on hills, ornear them in open 
places. Dosmefday. 

Dunletts, Thofe who dwell on hills or mountains. 

Munum and Duna, A down or hill: And dunnarium 
is ufed in the fame fenfe. Chart. dat. 29 Ed.3. Penes 
Decan. & Cap. Eccl. Cath. Chrifi Oxon. 

Duodena, A jury of twelve men.——Tune Fuficiar. 
convocata feorfim alia duodena. Walfing. 256. — 

Duodena manu. Twelve wimefles to purge a crimi- 
nal of an offence. See Jurare duodecima manu. and Black. 
Com. 3 V. 343. 

Dupleg DQucrela, A procefs ecclefiaftical ; double guar- 





rel. 
Duplicate, Is ufed for the fecond letters patent, granted 
by the Lord Chancellor, in a cafe wherein he had before 
done the fame; which were therefore thought void, 
Cromp. Furif. fol. 215. But itis more commonly a copy 
or tranfeript of any deed or writing, account, Wc. ora 
{fecond letter, written and fent to the fame party and pure 
pofe as a former, for fear of mifcarriage of the firk, or 
for other reafons: This word is mentioned in the ftat. 
14 Car. 2. ¢. 10. Tis alfo the name of a prifoner’s dif- 
charge, given by the quarter feffions, &c. to an infl- 
vent debtor, who takes the benefit of an att, for relief of 


infolvent debtors, with refpec to the imprifonment of their ~ 


perfons, 

Wuplicity in pleading. This mut be avoided, asit 
begets confufion, Every plea muft be fimple, intire, cone 
netted, and confined to one fingle point: It muĝ never 
be entangled with 4 variety. of diftinét independent an- 
fwers to the fame matter; which muft require as many 
different replies, and introduce a multitude, of iffues upr 
on one and the fame point. ‘The ftat, of 4, & 5. dun. c 
16. which gives leave to plead feveral pleas by. permif- 
fion of the court, is, for this, reafon of great fervice, be- 
caufe, a man may plead a variety of matters in Jingle pleas, 
in bar to the action, See Black. Com, 3 V.311- Seealfo 
Monte/quieu De L’ Efprit des Loix, Liv, vi. ch. 4- hes 

Durante ablentia, Adminifiration. An adminiftration 
granted when the executor is out of, the,realm, to conti- 
nue in force ’till his return. iE 

Durante minoze xtate, Adminifration. An infant 
can’t act as executor ’till feyenteen, during which mino- 
rity this adminiftration is granted. ee 

Durden, A thicket of wood in a_ valley... Cewah 

Durefs, (Duritia) Is where one is wrongfully impri- 
foned or reftrained of his liberty contrary,to law, tillhe 
feals a bond or other deed to another ; or threatened to be, 
killed, wounded, or beaten if he doth not.doit; Anda 
bond or deed fo obtained is void in. law, Brože, in his 
Abridgment, joins dure/s and minas together, i.e.n hard- 
fhip and threatnings: If one under a juit feac of beingims; 
prifoned, killed, &c. enters into a bond to him that 


threatens him, it is dyre/s per minas, and.may be pleaded — 


to avoid the bond: But it muft be a threatening.of lifer 


member, or of imprifonment; and not ofa batteryenly; — 
or to take away goods, tc. 1 Inf. 162, 253. adap. 


483. But it has been. adjudged, that,if a man makesa 


s, 


deed by durejs done to him, by taking of his cattle, tho” 


there be no dure/s to his perfon, yet this thall avoid the A 


deed, 2 Danv. Abr. 686., Ifa perfon chreatemenccher 
Aa 2 ee 
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to make a deed toa third perfon, itis by dure/, and void; 
as if fuch third perfon had made the threatening. 2 Inf. 
482. 3 Inf. 92. 4 Inft.97. And where a man is im- 
_prifoned until he makes a bond at another place ; if after- 
wards he doth it when at large, the bond is by dure/s, and 
void. , 

But ifa perfon be arrefted upon an action at the fuit of an- 
other, and the caufe of action is not good, if he make a 
bond to'a ftranger, it is not duré/+; though if he make it 
tothe plaintiff, itis, and being fued upon the bond, he may 

plead it was made by dure/s,-and {o avoid it: Alfo the 
- party fhall have an a¢tion forthe falfe imprifonment itfelf. 
1 Rep. 119. Perk. Sed. 16. Cromp. Fur..296. 1 Lill. 
Abr. 4942 If one imprifoned make an obligation by gu- 
refi, and after he is at large takes a defeafance upon it ; 
this will eftop him to fay it was made per dure/s. And 
where 4. and B. by dure/s to B. feala bond or deed, it 
may be good as to 4. that was never threatened. 3 H.6. 16. 
Bro. 17: Mich. 7 Fac. 1. If a man be lawfully in pri- 
fon, and'makes an obligation againft his agreement and 
will, he may avoid it by dure/s: Though it is otherwife 
if he do it of his good will. 43 £.3. 10. 2 Daav. 
686. l 
` A man fhall not avoid a deed by a dure/s to a ftranger : 
For it hath been held that none fhall avoid his own bond 
for the imprifonment or danger of any other than of him- 
felf only. Cro. Fac. 187. And yet a fon fhall avoid his 
deed by dure/s to the father: And the hufband fhall avoid 
a deed made by dure/s to the wife ; though a fervant 
fhallnot avoid.a deed made by dure/s to his mafter, or the 
matter the deed fealed by dure/s of his fervant. 2 Danv. 
686. If aman is taken by virtue of a procefs ifluing out 
of a court that hath not power to grant it; or in cultody 
` on a falfe ‘charge of felony, Er. and for his enlarge- 
ment and difcharge gives bond, Gc. this may be a- 
voided, astaken by dure/. Cro, El. 646. 4 Dif. 97. 
Allen 92. 
_ A ftatute merchant may be avoided by audita querela, 
becaufe it was made by dures, or imprifonment. © A will 
fhall be avoided by dure/s or menace of imprifonment. A 
feoffment made by dure/s is voidable; but not void. But 
no averment fhall be taken againft a deed inrolled, that 
it was made by dure/s. 1 Roll. Abr. $62. -z Danv. 685. 
A marriage had by dure/s is voidable: And by ftatute, 
i obligations, ftatutes, c. obtained of women by force, to 
‘marry the perfons to whom made, or otherwife, unlefs for 
a juit debt, aredeclared void. 31 H.6. c.g. Ifa per- 
fon executes a deed by dure/s, he cannot plead zon ef faum, 
becaufe it is his deed; though he may avoid it by fpecial 
_ pleading, and judgment Si agio, Gi Repl 119. RES 
cords may not regularly be faid to be made by dure/s, and 
therefore hall not be avoided by this plea or pretence. 
2 Shep. Abr. 319. : 
- Durham. 
and the King to have all the lands, &ec. by ftat 7 Ed. 6. 
But this at was. afterwards repealed, and the bithoprick 
new elected, with all jurifdiétion ecclefiaftical and tem- 
` poral annexed to the county palatine. The juftices of 
the county palatine of Durham may levy fines of lands in 
the county: And writs upon proclamation, ĉc. are to be 
directed to the bifhop. 5 Eliz. c. 27. 31 Eliz. c. 2. 
Alfo writs to eleét members of parliament in the coun- 
ty palatine of Durham thall go to the bifhop or his chan- 
cellor, and be returned by the theriff, Gc. Stat. 25 Car. 
2. 06 Qe : 
‘As o the county palatine of Durham, fee Black. Com. 
17.116. As to its courts, fee Black. Com. 3 V. 78. 
and 4 Inf, 206, 213, 218. 
 Durfley, Signifies blows without wounding or blood- 
~ dhed, vulgo dry blows. Blount. 
`- Dulty Farts, Duffy Foots; pedlars or traders who 
_ have no fettled habitation, and they have their name from 
_ their feet being cover’d with duff, by their continual tra- 
velling. See Piepowder Court. 
= Dutchy Court of Lancafter, Isa court of the Dutchy 
Chamber of Lancafter held at Weftminfter before the Chan- 
= cellor, for matters concerning the lands and franchifes of 
_ the dutchy. And the proceedings in this court are by Exg- 
bh bill, asin Chancery. 4 Infi. 204. The original of 


Od. & 





The bithoprick of Durham was diffolved, 


De YAR 


it was in Henry the Fourth’s days, who obtaining the crown 
of England by depofing Richard Il. and having the dutchy 
of Lancaffer by diicent in right of his mother, was feifed 
thereof as King, and not as Duke. Butat length by au- 
thority of parliament he paffed a charter, whereby the 
poffeifions, liberties, ĉc. of the faid dutchy were fevered 
from the crown, and fo left to pofterity. 

Of this court, Gavin (in his preface to his Readings) 
fays thus: The court of the dutchy of Lancafer grew out 
of the grant of King Edward III. who gave that dutchy 
to his fon Jobn of Gaunt, and endowed it with royal 
rights and privileges; and for as much as it was after- 
wards extinét in the perfon of King Henry IV. by reafon 
of the union thereof with the crown, the fame King 
(fufpecting himfelf to be more rightfully Duke of Lanca- 
fer, than King of England) determined to fave his right 
in the dutchy, whatever fhould befall the kingdom; and 
therefore he feparated the dutchy from the crown, and fet- 
led it in the natural perfons of himfelf and his heirs, as if 
he had been no King: In which eftate it continued during 
the reigns of Hen. 5. and Hen. 6. But when Edw. 4. re- 
cover’d the crown, and recontinued the right of the Howe 
of York, he appropriated that dutchy to the crown again, 
yet fo that he iuffered the court and officers to remain as 
he found them; and in this manner it came together 
with the crown to Hen. 7. who approving the policy 
of Hen. 4. and by whofe right he obtained the kingdom, 
made a like feparation of the dutchy, and fo left it. It is 
now only a fuperior county palatine. Vide Lancafler. Of- 
ficers of this Court, fee Chancellor of the Dutchy of Lan- 
cafter. 

The court of the dutchy chamber of Lancafter, (acord- 
ing to Black/fone) is a {pecial jurifdiction, held before the 
Chancellor of the dutchy or his deputy, concerning all 
matters of equity relating to the lands holden of the King 
in right of the dutchy of Lancaffer, which is a thing very 
diftinét from the county palatine, and comprizes much ter- 
ritory which lies at a vait diftance from it; as particular- 
ly a very large diftri& within the city of Weftminfter. It 
feems that the courts of Chancery 4nd Exchequer, on the 
equity fide have a concurrent jurifdiction with this court. 
4. Inff, 206. 1 Chanc. Rep. 55. Toth. 145. Hardr. 
171. Black.Com. 3 V. 78. ; 

Duties of perfons. Allegiance is the duty of the people, 
protection the duty of the magiffrate; yet they are recipro- 
cally the rights, as well as duties ofeach other. Allegiance 
is the right of the magiffrate, and protection the right of 
the people. ‘Black. Com. 1 Y. 123. 

Duty. Anything that is known to be due by law, 
and thereby recoverable, is a duty before it is recovered ; 
becaufe the party interefted in the fame hath power to re- 
cover it. 1 Lill. 495. 

MDioclling boule. A man may affemble people toge- 
ther lawfully (at leaft if they do not exceed eleven) with- 
out danger of raifing a riot, rout, or unlawful affembly, 
in order to proteft and defend his houfe; which he is not 
permitted to do in any other cafe. 1 Hal. P. C. 547. 
Black. Com. 4 V. 224. 

Miwined, fignifies any thing confumed; from whence 
comes the word dwindle. 

Dyers. No dyer may dye any cloth with orchel ; 
or with Brazil, to make a falfe colour in cloth, wool, 
Gee on pain of 20s. Stat.3 F4E.6. c. 2. Dyers 
are to fix a feal of lead to cloths, with the letter M. to 
fhew that they are well mathered, &c. or forfeit 3 s. 
44. and not to ufe logwood in dying, on pain of for- 
feiting 20/. Stat.. 23 Eliz. c.9. Repealed 13 & 
14 Car. 2. c. 11, 26. And penalties are inflifted on 
dyers, who dye any cloths deceitfully, and not being 
dyed throughout with woad, Indico and mather; alfo 
marks fhall be put to the cloths dyed, &c. Dyers in 
London are fubje& to the infpeétion of the Dyers Company, 
who may appoint fearchers; and out of their limits, juf- 
tices of the peace in feffions to appoint them: Oppofing 
the fearchers, incurs 10 /. penalty, by ftat. 13 Geo. 1. c.24. 

Mpke-reeve, An officer that hath the care and over- 
fight of the dykes and drains in fenny countries; as of 
Dieping fens, Fc. mentioned in the ftat, 16 & 17 Car, 2, 
Create 
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Dyzge or Dirge, A mournful fong over the dead ; ;| without profit; as a way through his land, a fink, or — 


from the Teutonick dyrke laudare, to praife and extol, 

whence it is a laudatory fong. Gowel, 
Dytenum, A ditty or fong. 

ac pleno dyteno, to fing harvelt home, 

320. 


Paroch. Antig. 


Ei 


D mus); An ale-houfe: In the law of King Alfred we | 
often find this word. 

Cathozda, The privilege of affifing and felling ale and | 
beer. 
abbot of Glafonbury. 

alderman, (or Laldorman), Among the Saxons was as | 
much as Fari with the Danes. Camd. Brit. 107. 
an elder, fenator, &e. 
thofe that are aflociated to the mayor or chief officer in 
the co mmo council of a city or borough town, Stat: 
2A Hh Sih 05 hge r See Aldermen, and Black. Com. 1 V. 
393. a Squire's Ang. Sax. Gov. 161, 107, 220, x. and 
25:79- n and Lowa Lytte Aif, Haze V. 2. 215. 

aul, (Sax. Borde, Lat. Comes) This ’tis faid was a great | 
title among.the Saxons, and is the molt ancient otf the | 
Englih peciage, there being no. title of honour ufed by | 
our preieut nobility that was likewile in ufe by the Saxons, 
except this ci Earl; which was ufually applied to the 
Fin. on the RoyaiLine. Verfegan deriveth this word from 
the Dutch Ear, i. e. Honour, and Ethel, which fignifies-| 
Nobile: Buc whence foever it is derived, the title Earl 
was at length given to thofe who were afiociates to the 
King in his council and martial actions; and the method 
of inveititute into that dignity was per cin@uram gla- 
dii, without any formal charter of creation. Dug- 
dale's Warkwick/b. 302. William the Firtt, called the 
Congueror, gave this dignity in fee to his nobles, annex- 
ing it to this or that county or province; and allot- 
t.ng them for the maintenance of it a certain portion of 
money ariling from the prince’s profits, for the pleadings 
and forfeitures of the provinces. Camd. And formerly 
one Earl had divers thires under his government, and had 
lieutenants under him in every fhire, fuch as are now 
Jocrigs ; as appears by divers of our old ftatutes. Cowl. 
Bur about the reign of King Joba and ever fince, our 
Kings have made Earls of counties, Ge. by charter 5 
giving the: no authority over the county, nor any part 
of the promits ariling out of it; only fometimes they have 
had an annual fee out of the Exchequer, &c. An Earl, 
Comes, was heretofore correlative with comitatus; and 

' anciently there was no Earl, but had a fhire or county 
for his earldom; but of laie times the number of Earls 
very much increafing, feveral of them have chofen for 
their titles fome eminent part of a county, confiderable 
town, village, or their own feats, &c. Then, betides 
thofe local Earls ; there are fome perfonal and honorary ; 
as Earl Marj/bal of England, and others nominal, who de- 
rive their titles from the names of their families.. Lex 
Conftituticnis, p. 78. ‘Their place is next to a Marquis, 
and before a Vifcount: And as in very ancient times, 
thofe who were created Counts or Earls, were of the blood 
royal; our Briti/b moncrchs to this day call them in all 
publick writings, Our moft dear Coufin: They alfo 
originally did, and {till may ufe the ityle of Nos. See 
Countee; and the references after the word Ealder- 
man. 

Carnet. Money paid in part of a larger fum, or part 
of the goods delivered, on any contract, &e. which be- 
ing done, by way of earneft, the property of the goods is 
abfolutely bound by it: And the Zender may recover the 
goods by action, as well as the vendor may the price of 
them. And by 29 Car. 2. c..3. No contraé for fale of 
goods, to the value of 10 /, or more, to be valid, unlefs 
fach carne is made or given. Black. Com. 2 V. 447; 


448. i 

Galement, Aifamentum, from the Fr. Aije, (i. e. Com- 
moditas) Is defined to be a fervice or convenience, which 
one neighbour hath of another, by charter or pre/cription, 


fuch like. Kitch. 105. A perion may preferibe io am: 
eajement in the freehold of another, as belonging to fome 


Venire cum toto | ancient houfe, or to land, ée. And a way over the land. 


of another; a gate-way, water-courfe, or wafhing place 
in another’s ground, may be claimed by pre/eription as 
eajements. But a multitude of perions cauuct preferibe; 
though for an ea/ement they may plead cuitom. Cro. Fae. 
170. 3 Leon: 254. 3 Mod: 294. To aliedge an eaje-" 
ment by confuewit only, is the belt way: And things of 


Bbalus, (from the Sax. Fale, Cervifia, € Hus, Do- | necelity thal not be extinguifhed by unity of pofleition 5 


but a way of ea/e may be thus extinguifhed. | Lill. Aor. 
496. See Prefeription. a 
Calter, Was the name of a godde& which the TR 


It is mentioned in a charter of King Hen. 2. to the | worthipped in the month of 4pri/, and fo called, becaufe, 
| the was the goddefs of the Bajt. 


Blount. Buc in, our 
| church it is the feaft of the Pa/owver, in commemoration, 


Alfo | of the fufferings of our Saviour Chrift. 
Ealdermen or aldermen, are now | 


GEaltintus, (Sax. La/-Tyne) Is an eafterly coal ‘of. 
country; alfo the eajé jireet, cafè fide of a river; ifesi 
—S$i fit ellintus, GS fi ft northtintus PEE. 
K..Edw. 1. 


| 
| Leg. 
| Catt-Jndia Company, of Merchants, and their paver. 
leges, began in the reign’of Queen Elizabeth, when they 
obtained divers grants and charters to carry on their trade, 
| 20 Eliz. c. 9. ‘The company to have the fole trade to 
the La/f-Indies ; and others trading there without licence, 
fhall forfeit their fhips and goods, and double value, 
Infurance of fhips and goeds trading to India pe 
new foreign commiilions prohibited, 25 Geo. 2. c 26.) | 
Many acts of parliament have been made, and many) 
| new regulations, @¢. too numerous to en and, ae 
particular for a work of this kind : we muf therefore 
refer to the ftatutes, and to the Merchants Lair 
Kolis, Fe. 
Eaves-dzoppers, Perfons that lifen under Wa 
windows, or the eaves of a houfe, to hearken after « 
courfe, and thereupon" to frame flanderous and m 
chievous tales, are a common nufance, and _prefentabl 
at the court-leet; or are indi¢table at the feffions, an 
punifhable by fine; and finding fureties for good beha 
viour. Kitch. of Courts, 20. 1 Hawk. P. C. 132. 
Com. 4 V. 169. Te 
Cbdvomavacius, An ebdomary or officer appointed ave 
ly in cathedral churches, to iupervife the regular 
formauce of divine fervice, and prefcribe the particu 
duties of each perfon attending in the choir, as 
ing, finging, praying, &c. To which purpofe | 
domary at the beginning of his week drew in for: 
or writing of the refpeétive perfons and their feveral 
ces, called tabula 3 whereupon the perfons there 
were ftiled zztabulati: This is manifelted in th 
of the Cathedral Church of St. Paul, digetted by 
Ralph Baldock, Dean of St. Paul's, anno 1295, | ] 
Joh. Epifc. Norw. 
Eberemozth. or Eheremozs, (Sax.) Bare, 
right murder, Leg. H. 1. c. 12: 
Cobevemurder, (Apertum Murdrum) Was one of t 
crimes, which by King Henry the Firft’s laws, cap. 
Emendari non phunt; boc ex jcelerum genere fuit 
expiabilium, ©... Spelm. 
Eccica, (Lat.) Is commonly ufed for that place 
God is ierved, which is commonly called a 
But in Jaw proceedings, according to Fitzberber 
word intends a parfonage; for do he expreffes it in 
tion, whether a benefice was ecclefia, five cape 
F. N.B..32.,. 2 Inf. 363. 
Ecclefie Sculptura. The image or fculpture 
church in ancient times, which was often cut out € 
in plate or other metal, and preferved as a religious 
fure or relique; and to perpetuate the memory ¢ 
mous churches. Mon. Ang. Tom. 3. p.309. 
Eccietiattical, Denotes fomething belonging t 
apart for the church; as diftinguifhed from ci 
lar, with regard to the world. 
Eccietiatical Corporations, Are where th 
that compofe it are /piritual perfons. They wi 
in the furtherance of religion, and perpetuating t 
of the church. Black. Com. 1 V. 470. 
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 Geclefiattical Courts, Are various, as the arehdeacon’s; 
the conffory, the court of arches, of peculiars, the pre- 
rogative, and the great court of appeal in all ecclefiaftical 
caules, viz the court of delegates, appointed by the 
King’s commifion, under his greatfeal, ec, See Black. 
Com. 3 V-61, Se. Burn’s Eccl. Law. Wood's Inftit. of 
Com. Law, and Oughton’s Ordo Fudiciorum. Alfo tee tit. 
Courts Eeclefiaftical. Alio Black. Com. 3 V. 87. 4V. 
408, 414 418. 
W B Ecclefaftical jurifprudence, in: the middle ages, 
was much more perfect in its plan, more juft, and more 
equitable than the civil courts: It therefore became fuch 
an objec of admiration and refpet, that exemption from 
divifjuriidiGtion was courted as a privilege, and conferred 
asa reward. Robert. Hift, Emp. Char. V. 1 V. 64, fc. 
© Erttefiahica Purisvittion, ‘The doctors of the civil 
Taw, although they be laymen, &c. may. exercife eccle- 
foftical jurifdidtion, by ftat., 37 H. 8. c. 17. 
~ €Eccletiaivical Laws. See Cazon, and Courts Ecclefiafti- 


cal. ; ; 

@ccichattical Werfons or Eccicfiakichs, (Ecclefaftici) 
Are church men, perfons whofe funétions confit in per- 
forming the fervice, and keeping up the difcipline of the 
Church. See. Clergy. 

@neftia, From des, ufed for buildings Sciant 
quod ego Adam de M. concefi Johanni de B. pro fervitio 
jo totam terran: cum edettiis, G omnibus pertins Sc. Ex 
Regit. Priorat. de Wormley. 
“@ pia, Aid or Help: Thus Du Frefne interprets it; but 
Coawel fays it fienifies Eafe. 

Gvitt, (EdiFum) An ordinance or command ; a flatute. 
Låt. Law Did, 
~ @ets(ares, Are a fry or brood’ of cels. 





Stat. 25 





yey 
` @orcialiter, Is ufed for military force ———Tv ira 
efforcialiter vonis cum equis © armis.. Mat. Parii. Anno 


1213. 

ie trations, hat.) Breakers applied to burglars, that 
~break open houfes to fteal. Qui furandi caufa domus ef- 
fringunt, Ge. MS. 
Sitters, Sax.) Ways, walks or hedges. Blount. 

L Efuko Sanguinis, The mul&, fine, or penalty im- 
pofed by the old Zxglifp laws for the fhedding of blood; 
which the Kine granted to many lords of manors: And 





this privilege, among others, was granted to the abbot of 


Elefonbury. Cartuiar. Abbat. Glaiton. MS. fol. 87. 
_ Ggpptians, (Egyptian) Commonly ‘called Gypfes, 
are by our laws and itatutes a counterfeit kind of rogues, 
who difguifing themielves in ftrange habits, fmearing 
‘their faces and bodies, and framing to themfelves a cant- 
ing unknown language, wander up and down; and un- 
= pretence of telling fortunes, curing difeafes, and fuch 
like; abufe the ignorant common people, by ftealing and 
_ pilfering from them every thing that is not too heavy for 
their carriage, and with which they may go off undif- 
 'govered: ‘There are feveral ftatutes for fuppreffing thofe 
 impoftors ; as by flatute 22 H. 8. c. 10. Egyptians com- 
ing into England, are to depart the realm in iifteen days, 





or be imprifoned. And by 18 zP. & M. c 4- If 


. any perfon fhall import any Egyptians into this kingdom, 
he hall forfeit 4o/, And if the Egyptians remain in 
| _ England above a month, they hall be guilty of felony. 
Lae oe conforting with Egyptians is made felony by 5 

Eliz. c. 20. See Black. Com. 4 V~ 165. 

Gia, (from the Sax. Eig) fignifies anifland, Mat. Parif. 

Anno 883. See Ey. i 
 @ jetta, A woman ravifhed or deflowered ; or caft forth 

_ from the virtuous. Ejedus, a whoremonger. Blount. 

Bae: Po Ejeitione Cutovie, (Ljedment de Garde) Js a writ 
= which lieth againf him that cafteth out the guardian from 
= any land during the minority of the heir. Reg. Orig, 162. 
FN. B. 139. There are two other writs not unlike this ; 


_ * the one termed ravifbment de garde, and the other droit 
de gard. 













Hy o that lies for the lefiee for years, who is ejected before the 

iration of his term, either by the leffor, or a ftran- 
ger: Alo ejegment may be brought by the leffor againft 
a e leffec, for reat in arrear, or holding over his term, 
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 Ejekkione firme, or Cjettinent, Isa writ or action 





a } 


Reg. Orig. 227. A copyholder may not bring 


action of ejed?ment ; but the leflee of a copyholder for one 
or more years, may bring. it. 


cutors of a leffee, fhall have this writ. 
In thefe cafes, cjement is either an actual ejectment, as 
when the leffee is actually put out of land let unto him; 
or it is an ejemeut by implication of law, wiz. where 
fuch an att is done by one which doth amount to an ejed- 
ment, although he doth not really enter upon the land let, 
and ouft the leffee. 
of entry and affi/e were the ufual means of recovery of the 
pofleiion of lands, and lay only againft freeholders ; 
but anno 14 H. 7. it was refolved that an babere facias 
polfefzonem would lie to recover. the term in eje@ment, and 
the land itfelf. Attorn, Compan. 170. 
ejectione firme was never known to remove a poffeifion 
till the reign of King Hex. 8. before which time an ac- 


4 Rep. 26. And the exe- 


Lib. Inir. 195. 


1 Lill. Abr. 496. Anciently writs 


The aétion of 


tion of tre{pafs, quare claufum fregit, Jc. was made ufe 


of: Though in action of trefpafs, damages were only to 
be recovered; whereas in ejefione firme, the thing or 


term itfelf is recovered, as well as damages. 3 Leon. 
But cjefment is now become an aétion in the place of 
many real a@ions; as writs of right, formedous, Oc. 
which are very difficult as well as tedious and chargeable: 
And this is the common action for trying of titles, and re- 
covering of lands, &c. illegally kept from the right owner 5 
though where entry is taken away by difcents, fines and 
recoveries diffeifins, Gc. Ejectment may not be brought; 
fo that all titles cannot be tried by this action. Wood's 
Infi. 547, 548. Nor where there is 20 years poffeflion 
againit the claimant, See the ftatutes of Limitations, 
viz. St. Merton, 20H. 3. c. 8. St. Wefim. 1. 3 Ed. t 
32 H. 8. ce 2. and 21 Fac. 1. ¢. 16, 

Herein is to be confidered, 


I. For what things an ejeétment will lie. 
H. Of the method of proceeding in ejeciment. 


I. For what things an ejeciment will lie. 

Ejectment ought to be brought for a thing that is cer= 
tain; and if it be of a manor, manerium de A. cum per- 
tinentiis; if of a rectory, rectoriam de B. ec. And fo 
many me‘fuages, cottages, acres of arable land, meadow, 
Se. cum pertin. in paroch. Gc. For land mutt be dikin- 
guifhed, how much of one fort, and how much of another, 
Sic. Cro. Eliz. 339. 3 Leon. 13. Ejectment lies of a 
church, as de uno demo vocat. The parih church of, &&c. 
And a church is a meffuage, by which name it may be 
recovered; and the declaration is to be ferved on the par- 
fon who officiates divine fervice. 11 Rep. 25. T Salk. 
256. It lies not of tithes only; but may be of a rectory, 
chapel, Sc. and the tithes thereto belonging. 2 Danv. 
Abr. 752. 

It lies De uno meffuagio five burgagio; but not De uno 
mefuagio five tenemento, unlefs it have a voca? A. Sc. to 
make it good, becaufe of the uncertainty of the word ze~ 
nement- 1 Sid. 295. It will lie for a moiety, or third 
part, of a manor or meifuage, Ge. And for a chamber 
or room of a houfe well fer forth. 11+ Rep. 55, 59. 3 
Leon. 210. It lieth de domo, which hath convenient cer- 
tainty for the fheriff to deliver poffeffion, ce. Cro. Fac. 
654. It lies of a cottage or curtilage; of a coal mine, 
Je. but not of a common, pifcary, We. Cro. Fac. 150. 
For underwood it lies, though a precipe doth not. 2 
Roll. Rep. 482, 483. But for uno claufo, or una pecia 
terre, © c. without certainty of the acres, and their nature, 
it doth not lie. 11 Rep. 55. 4 Mod. 1. It lieth of a 
clofe, containing three acres of pafture, &c. Allo of 
fo many acres of land covered with water; though not 
de Aque curfu, 2Cro. 435. 1 Brownl. 242. Ejectment 
lies tor a prebendal ftall, after collation to it. Wilf. 
Rep. Par. 1. fo. 14. The King and The Bifbop of Lon- 
don. 

In this a&tion the law requires, that the thing demanded 
be fo particularly fpecified, that the fheriff may certainly 
know what to give the pofleffion of, if the plaintiff thould 
recover; for the judgment is in order to execution, and 
the judgment would be vain, if execution could not be 


I had 


EJ E 


Bj B 


kad of the thing fpecifically demanded; butin this ation | defendant’s attorney muft plead Not guilty: and the 


the judges did not confine themfelves to thofe rules which | 


govern the precipe, but allowed fome things to be reco- 
vered in this action, which could not be demanded ina 
precipe; becaufe fince the eftablifhment of that real action, 
many things have been added and improved by art, and 
acquired new appellations that are perfectly underftood 
now by the law, which are not found in the ancient law- 
books; and as men began to contract by new names which 
were not known in the old law, fo it was reafonable to 
fuffer the remedy to follow the nature of fuch contracts. 
2 New Abr. 168. 


Ul. As to the method of proceeding. 
The method of proceeding in ejec?ment, is made more 
eafy than formerly; when a leafe was to be fealed and 
delivered on the premiffes to the leffee, &¢. ~ In ancient 
times, the ejedfor in law was any perfon that came upon 
any part of the land, &c, mentioned in the leafe of ejeg- 
ment, though he were there without any intent to diiturb 
the lelike of the poffeflion, after the fealing of the ejed?ment 
leafe ; and fuch ejefor was a good ejector againit whom an 
action of ejedtone firme might be brought to try the title 
of the land in queition: but now the law is altered, for 
there is no occafion for a leafe to be made and fealed 
upon the premifies to the leffee, who hath a mind to try 
the title, and to leave the lefiee in poffeffion, to be, outed 
and ejeđed by the tenants in poffeffion, Oc. 

As the plaintiff could not proceed to recover his lands 

againit the cafual ejecfor, without delivering to the tenant 
in poffeffion a declaration, and making him a proper de- 
fendant, if he thought fit: after this, the Lord Ch. Ju. 
Rolls invented the rule now in ufe; which is, that if the 
defendant comes in the room of fuch ejector, he fhould 
enter into a rule to confefs leafe, entry and actual oufter, 
and infift on the title only. See Attorn. Compan. 170, 
173. 
Ti he ufual courfe at this time is to draw a declaration, 
and therein feign a leafe for three, five, or feven_ years, to 
him that would try the title, and alfo feign a cafual 
ejećlor or defendant in the declaration, and then ferve the 
fame, by delivering a copy thereof to the tenant in pof- 
feflion, or his wife, (for a delivery to a fon or fervant, &c. 
is not good) and give notice in writing at the bottom for 
him to appear and defend his title; which mutt be read to 
the tenant, and the perfon ferving it, is to tell him, that if 
he do not procure fome attorney to appear for him and de- 
fend his title, in default thereof, that he (the defendant) 
will fuffer a judgment to be had againft him, whereby he, 
(the tenant) will be turned out of poffeffion: the declaration 
being thus ferved, the tenant is to appear the beginning of 
the next term by his attorney, and confent to a rule to be 
made defendant inftead of the cafual ejeéor, and take upon 
him the defence; wherein he may confefs a lafe, entry, 
and ouffer, and at the trial ftand upon the title only: 
but if the tenant in poffeffion doth not appear and enter 
into the aforementioned rule in time, after the declaration 
ferved ; then on affidavit made of the fervice of the de- 
claration, with notice to appear as aforefaid, the court 
will order that judgment be entered againft the cafual 
ejector by default; and the tenant in poffeffion will, by 
an habere facias poffeffionem upon fuch judgment, be turned 
out of poffeffion. 1 Lill. 499. 

If at the trial the defendant will not appear and con- 
fefs leafe, entry and oufer, it is ufual to call him or 
his attorney, and then call the plaintiff and nonfuit him: 
and upon return of the poffea, judgment will be given 
againft the cafual ejector. 1 Salk. 250. But in this cafe, 
though the plaintiff be nonfuit, he fhall not pay any cofts ; 
for the rule for confefling leafe, entry, and oufter is to be 
carried to the fecondary, who taxes cofts upon it to be paid 
by the defendant; and if the fame are not paid, the court 
on affidavit and motion will grant an attachment againft 
the defendant; but this is where the defendant appears, 
and not where it goes wholly againft him by default. 1 
Lill. 503, 504. 

If the tenant doth appear, having by his attorney filed 
common bail, and entered into the rule abovementioned, 
he is made defendant in the declaration, and put into 
the fame in the place of the cafual ejedor ; and then the 


plaintiff’s attorney draws up the iflue, a copy whereof and 
of the declaration is to be delivéred to the attorney forthe — 
defendant ; whereupon notice is given of trial: in order 
to which the wenire, &c. is to be made out and returned, 
and the record made up by, the plaintiff’s attorney, be- 
ginning with the declaration ; which being fealed, the 
éreviate is to be prepared, in which, after a fhort re- ~ 
cital of the declaration and plea, the plaintiff’s title 
is to be fet forth. After trial the proceedings are as 
in other cafes. But as to the mode of proceeding, fee, 
for further inftructions, the books of praétice, now ia 
ufe, as Richardjon, Harrifom, &c. Prađif. Solic. 328, 
$29. ‘aie 
The plaintiff is not allowed to amend his declaration 
in ejectment after delivery; he muft Rand by it, or deliver 
a new declaration. As many demifes may be laid in a 
declaration, as fhall be thought fit; and if the i 
recovers upon one, it is fufficient for the whole. 3 Lew. 
117, 334. No arreft is to be made in this attion, as- 
now ulually profecuted. But if there is not any ten: 
in poffeffion ; as where a houfe or land is empty, and : 
perfon that was laft in poffeffion is run away, fo that you 
cannot find any perfon to deliver the declaration to, t 
the procefs muft be in the old way, by fealing a leafe 
upon the ground; and an original is to be hae T 
againft the perfon who ejeđed the leflee, Gea A 
herein rules are-to be given to plead; though there — 
cannot be judgment againit the cafual eje4or, withon 
a motion for that purpofe, after the rules for: plead 
are out. 1 Lill. 498. See r Salk. 235. Bu 
by Stat. 11 Geo. 2. ¢. 19. f- 16. IF premiffes are held 
a rack rent, and one year’s rent being in arrear, 
tenant deferts the premiffes, and there is not any fi 
cient diftrefs, two juftices of peace may put the lai 
lord in poffeffion. Bed... 
In C. B. the common rule is, that the defendant 
forthwith appear, and receive a declaration, and the 
this /uperfedes the neceflity of an original writ; 
advantage can be taken for want thereof, unle 
a writ of error; but when error is brought, a 
muft be filed: and as in the Common Pleas there 
original, fo in the King’s Bench there nceds not b 
titat ; but the party is to file a bill of ejedtmext, be 
plea-roll, if a writ of error be brought before th 
are affigned; and he muft file bail before he can p 
ceed, &e. er: 
In ejement, where there are divers defendan 
freeholds are feveral, no defendant may defend for m 
than is in his own poffeffion; and the plaintiff may t 
judgment again{t his eje@or for what remains. 1 
355. 2 Keb. 524, 531. And if there are fevera 
fendants in ejec?ment, that are feverally concern 
tereft, to whom the plaintiff delivers declarations 
moves to join them all in one declaration, the co’ 
not agree to it, for feveral declarations muft be d 
to eack of the defendants ; becaufe if any are fo 
guilty, each of them muft have a remedy for his 
2 Keb. 524. TEF 
In Lord Raymond’s Reports, it is held if there 
defendants in ejed?ment, and one of them appears 
feffes leafe, entry, and oxffer, but the other doth 
pear, in that cafe the plaintiff may enter a non 
retraxit againft him, and go to trial, and have} 
againft the other defendant, 1 Lord Raym. 717, 718 
Alfo if an ejeđment be brought againft two perfons, a 
after iffue joined, one dies, and a vezire is awarded 
the two defendants, and a verdict againft two ; here u 
fuggeftion of the death of one of them upon the ri 
judgment fhall be given for the plaintiff againft the 
for the whole: for ’tis faid this action is ground 
torts, which are fevera] in their nature, and on 
found guilty and the other acquitted. bid. . 
Where one brings eje4ment of land in two | 
and the whole lies in one, he fhall recover: alfo ; 
fon brings ejefment of one acre in B. and part of it 
in Æ. he fhall recover for fuch part as lies in B. 
if one having title to a part only of lands, brin 
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djeAment for the whole, he fhall recover his part of the 
lands. Plowd. 429. 3 Cro. 13. 

-A plaintiff fhall recover only according to the right 
which he hath at the time of bringing his action , and one 
who hath title to the land in queftion, may on motion be 
made a defendant in the action with the tenant in poffef- 
fion, to defend his title. 1 Nel. Abr. 694. 1 Lill. 497, 
&c. As the pofleffion of the land is primarily in queftion, 
and to be recovered, that concerns the tenant; and the 
title of the land, which is tried collaterally, that is con- 
cerning {fome other, who may be admitted to be a de- 
fendant with the tenant: but none other is to be admitted 
a defendant, but he that hath been in poffeffion, or re- 
ceives the rents, &c. 

When there is a recovery in ejement, againft the tenant 
in poffeffion, action of tre{pafs may be brought to recover 
the mefne profits of the lands, from the time of the de- 
fendant’s entry laid in the declaration: and this aétidn 
may be brought either by the plaintiff in eje@ment, or by 
the leffor of the plaintif. In which caie the plaintiff 
need not provea title, but it is futhcient to produce the 
judgment in ejefment and the writ of poffeflion executed, 
and to prove the value of the profits, and thereupon he 
fhall recover from the time of the demife laid in the de- 
claration, Aflinand Parker, Mic. 32 Geo. 2. per omnes 
TFuftice on a cafe referved. Vide Burrow, part 4. 668. 
Black. Com. 3 V. 205. Bath. Ni. Pri. 83. If judg- 
ment in gec?ment was again{t the tenant in poffeffion, 7, e. 
per verdict, it does not feem neceflary to prove the writ 
‘of poffeflion executed: contra, if againft the ca/ual ejedfor. 
Bath. Ni. Pri. 83. 

-IF the plaintiff can prove his title accrued before the 
time of the demife, and that defendant hath been longer 


` im poffeffion, he {hall recover antecedent profits; but in 


` term, (ec. 
_ not any title at the time of the demife, upon which the 


fuch cafe defendant will be at liberty to controvert his 
title. Decoffa and Atkins, per Eyre Ch. J. Hil. 4 Geo. 2. 
Bath. Ni..Pri. 83. 

The plaintiff in ejec?ment is a mere nominal: perfon, 
and a truftee for the leffor; and if he releafe the action, 
the court may fet afide the releafe, and ‘he fhall be com- 
mitted for a contempt; fo likewife if he releafe an action 
brought in his name for the me/ue profits. 1 Salk. 260. 
Shinn. 247. It has been held a great abufe, that nomi- 
nal leflees in ejec?ment were perfons not in being, or not 
known to the defendant ; and attornies who have made 
duch leffees, have been ordered to pay cofts, and put to 
anfwer on interrogatories, te. Mod. Ca. 309. If aman 
is made plaintiff in ejeé?ment without his knowledge, 
and the defendant appearing, the plaintiff thereupon be- 
comes nonfuit, after which execution is fued out againft 
him ; if it appears by his oath that he was made plaintiff 
without his knowledge or order, he fhall be difcharged. 
34 Car. B.R. 5 An. 1 Lill. 500. 

< In gedtment, the time of entry of the plaintiff muft 
be fhewn, that it may appear, he was not a diffeifor, by 
entering on the lands before the commencement of his 
If it appears that the leffor of the plaintiff had 


plaintiff declared, this will be fatal: and the court will 
not give leave to alter the declaration as to the time of the 
demife, which would make it a new demife.  Carth. 179. 
See Cro. Fac. 311. 

As to lands in the leafe and declaration, €c. be- 
ing different, and not exactly the fame, or the term dif- 
ferent from that in the declaration, &c. See Ye/v. 166. 
2 Lutw. 963. The declaration muft affign a place where 
the leafe was made. See Moor, ca. 710, 673. 1 And. 
283. 9 Rep. 78. If there be a verdict and judgment 
againfl the plaintiff, he may bring another aétion of tref- 
pafs and ejec?ment for the land, it being only to recover 
the pofleflion, &c. wherein judgment is not final ; and it 
is not like a writ of right, &c. where the title alone is 
tried, Wood's Inf. 547. Trin. 23 Car. BiR. And an 


. ejeđment being a mixed ation, after a judgment therein 


l changed, &c. 


as lain fome confiderable time, execution may not be 
ad upon it without a fire fac. for the tenant may be 
But formerly it was held otherwife. Sid. 
351»: Comberb. 250. t 
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An ¢jement was brought for non-payment of rent; 
and the court was moved to flay proceedings, upon pay~ 
ment of the rent and colts, to be adjufted by a fecondary, 
which the court granted ; and alfo ordered a new leafe to 
be made at the defendant’s charge. Mich. 8 W. 3. 
1 Lill. sox. 

And by a late ftatute, in all cafes between landlord and 
tenant, when half a year’s rent fhall be in arrear, the land- 
lord, having lawful right to re-enter for non-payment, may 
ferve a declaration in eje4?ment on the tenant, without a 
formal demand or re-entry; or he may affix fuch decla- 
ration on the door of the demifed mefluage, or notorious 
place of the lands, which fhall be deemed a legal fervices . 
and upon proof that half a year’s rent was due before the 
declaration was ferved, and no fuificient diftrefs on the 
premiffes, the leffor fhall have judgment-and execution 5 
which if the leffee fuffer, without paying the arrears and 
cofts, and without filing a bill in equity to be relieved 
within fix months, he fhall be barred from all relief, other 
than by writ of error; and the leffor fhall hold the pre- 
miffes difcharged from the leafe: but if the tenant or 
leffee tender to the leffor, or bring into court the rent in 
arrear, together with cofts, all further proceedings fhail 
ceafe; and if the leffee be relieved in equity, he fhall en- 
joy the demifed premiffes, according to his leafe, without 
obtaining a new one. See Stat. 4 Geo. 2. c. 28. & ri 
Geo. 2. c. 19. 

Tenants, to whom declarations in eje&ment are generally 
delivered for any lands, &c. fhall give their landlords, or 
their bailiffs, notice thereof, under the penalty of three 
years rack rent, to be recovered by action of debt, Ge. 
And the court where fuch eje&ment hall be brought, fhall 
fuffer the landlord to make himfelf defendant, by joining 
with the tenant, unto whom the declaration is delivered, 
if he appears; but if not, judgment fhall be figned 
againft the cafwal ejefor, for want of fuch appearance: 
but if the landlord fhall defire to appear by himfelf. and 
confent to enter into the like rule, that the tenant, if he 
had appeared, ought to have done; the court may permit 
him fo to do, and order a ftay of execution, till they 
make a further order therein. 11 Geo, 2. c. 19. 

If by any intendmenta judgment in ejec?ment after a ver- 
dictcan be made good, the court will doit. Morrisv. Barry, 
Wilf. Rep. par. 1. fo. 1. Where the landlord is made 
defendant, the plaintiff muft prove the landlord’s tenants 
in poffeflion of the premiffes in queftion. Smith on Demife 
of Taylor v. Mann. Id. 220. 

As to the forms of procefs, Jc. in ejeđment, they ar 
in the common books of practice. 

See further the Law of Ejeéments, by Gilbert. 

Ejettum, Ejedtus maris, quod e mari ejicitur: Jet, 
Jetfom, Wreck, &c. See Wreck. ; 

Gigne, (Fr. ai/ne) Eldeft or firt born; as baftard 
eigne , and mulier pui/ne are words ufed in our law for the 
elder a bafturd, and the younger lawful born. 

Ginecia, (from the Fr. ai/ne, i. e. primogenitus) 
Signifies elderfhip. Statute of Ireland, 14 Hen. 3. See 
Efnecy. i i 

Cire, or Eyre, (Fr. eire, viz. iter, as a grand eire, 
that is, magnis itineribus) Is the court of juftices itinerant ; 
and juflices in eyre are thofe whom Braélon in many places 
calls jufticiarios itinerantes. ,'Thefe juttices, in antient time, 
were fent with a general commiflion into divers counties 
to hear fuch caufes as were termed pleas of the crown: 
and this was done for the eafe of the people, who muft 
elfe have been hurried to the King’s Bench, if the-caufe 
were too high for the county court: it is faid they were 
fent but once in every feven years. Bra&. hb. 3. c. 11. 
Horn’s Mirror, lib.2. The eyre of the foref is the juftice- 
feat; which, by an ancient cuftom was held every three 
years by the juftices of the foreft, journeying up and down 
for that purpofe. Brad. lib. 3. trad. 2. c.1 & 2. 
Britt. c. 2. Cromp. Furifd. 156. Manw. par. 1. p. 121. 

Cieition, (ele#ic) Is when a man is left to his own 
free will to take or do one thing or another, which he 
pleafes. And if it be given of feveral things, he who is 
the firft agent, and ought to do the firft act, thall have the 
eleétion: as if a perfon make a leafe, rendering rent, or 
a garment, &¢, the leffee fhall have the elegtion, as being 
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the fiift agent, by the payment Of the one, or delivery of 
the other. . Co. Litt. 144. And if 4. covenant to pay B. 

a pound of pepper or fugar, before Zafer; it is at the 
ele@ion of A. at all times before Zafer, which of them he 
will pay :. but if he pays it not betore the faid feaft, then 
afterwards it is at the election of B. to demand and have 
which he pleafeth. Dyer 18. 5 Rep. 59. 11 Rep. 51. 

If I give to you one of my horfes in my ftable, there you 
fhall have the efec#ion ; for you fhall be the firft agent, by 
taking or feizure of one of them. C. Litt.145. If things 
granted are annual, and to have continuance, the election 
(where the law ‘gives i it him) remains to the grantor, as 
well after the day as before: but it is otherwife when to be 
performed at once. Ibid. When nothing paffes to the 
feoffee or grantee before election to have the one thing or 
the other, the e/ec?ion ought to be made in the life of the 
parties; and the heir or executor cannot make the eleGion: 
but where an eftate or intereft pafles immediately to the 
feoitee, donee, Ec. there election may be made by them, 
or their heirs or executors. 2 Rep. 36, 37. And when 
one and the fame thing paffeth to the donee or grantee, 
and fuch donee or grantee hath e/eéion in what manner he 
will take it, there the intereft paffeth immediately, and the 
party, his heirs, &%¢. may make e/e@ion when they wilh 
Co. Litt, 145. 2 Danv. Abr. 761. 

Where the eedion creates the intereft, nothing paffes 
till elion; and if no ele@ion can be made, no intereft 
will arife. Hod. 174. If the e/&icn is given to feveral 
perfons,. there the firt election made by ‘any of the perfons 
dhall ftand: as if a man leafes two acres to 4. for life, 
remainder of one acre to B. and of the other acre to C. 
Now. B. or C. may cle which of the acres he will have, 
and the firft eled&ion by one binds the other. Co. Litt. 
145. 2 Rep. 36. Ifa man leafes two acres for life, the 
remainder of one in fee to the fame perfon ; and after 
licenfes the leffee to cut trees in one acre, this is an 
eleéticn that he fhall have the fee in the other acre. 
z Danv. 762. .A real election concerning lands is de- 
feendible; and e/eéion of a tenant in tail may prejudice 
‘his ifue.. He in remainder may make an elegion, after 
the death of tenant for life; but if the tenant for life do 
make election, the remainder-man is concluded. Moor, 
a: 247, 832. 

A perfon grants a manor, except one clofe called N. 
and there are two clofes called by that name, one con- 
taining nine acres, and the other but three acres; the 
grantee fhall not in this cafe choofe which of the faid 
clofes he will have, but the grantor fhall have ele&@ion 
Which elofe fhall pafs. 1 Leon. 268. But if one 
grants ‘an acre of jand out of a wafte or common, 
and doth not fay in what part, or how to be bounded, 
the grantee may make his e/ec?ion where he will. 1 Leoz. 
30. Ifa man,hath three daughters, and he covenants 
with afother, that he fhall have one of them to difpofe of 
in marriage 3 it is at the covenantor’s eled@ion which of 
his daughters the covenantee fhall have, and after re- 
queft fhe is to be delivered to him. Moor 72. 2 Danv. 
762. Where there are three coparceners of lands, upon 
partition the eldejt fitter fhall have the eleétion: though if 
fhe herfelf make the partition, fhe lofeth it, and hall 
take laft of ail. Co, Litt. 166. 

In confideration that a perfon had fold another certain 
goods, he promifed to deliver him the value in fuch pipes 
of wine as he fhould choofe, the plaintiff muft make 
his election before he brings his aétion. Style 49. An 
eleion which of two things fhall be done, ought not to 
be made meerly by bringing an ation; but before, that 
the defendant may know which he is to do, and it is faid 
he is not bound to tender either before the plaintiff hath 
‘made his choice which will be accepted. 1 Mod. 217. 

1 Nelf. dbr. 697. 

A condition ef a bond is, that the obligor fhall pay 
30l. or twenty kine, at the obligee’s elegion, within fuch 
atime; the obligee at his peril is to make his eleéion 
within the time limited. 1 Leow. 69. Though in debt 
upon bond to pay 1o/. on fuch a day, or four cows, at 
the then e/e4ion of the obligee, it was adjudged, that it 
was not enough for the defendant to plead that he was 
always ready, &c. if the obligee had made his election ; 
for he ought to tender both at the day, by reafon the 
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word then. relates to the day Of payment. Moor 246, 
1 Nel. 694, 695. 

If a man hath an eleétion to do one of two things, 
and hecannot by any default of a ftranger, or of himfelf, 
or the obligee, or by the a&t of God, do the one; he mut 
at his peril do the other. 1 Lill. Abr. 506. ETE, 

Where the law allows a man two actions to recover his 
right, it is at his ele@ion to bring which he pleafeth : and 
when a man’s act may work two ways, both arifing out 
of his intereit, he hath e/e@ion given him to ufe it either 
way. Dyer 20. 2 Rol. Abr. 787.. Aétion of trefpafs 
upon the cafe, or action of trefpafs vi & armis, may be 
brought againft one that refcues a prifoner, at the election — 
of the party damnified by the refcous. And an attion of 
the cafe, or an affe lies againft him that furcharges a 
common, at the e/edion of him that is injured thereby. 

1 Lill. 504, 505. Alfo for a rent charge out of lands, 
there may be a writ of annuity or diftrefs, at the ele&ion — 
of the grantee: but after the death of the grantor, if the 
heir be not charged, the e/e@ion to bring annuity ceafeth. — 
Dyer 344. Aau 

A man was indicted of felony for entering an houfeand — 
taking away money, and found guilty, and burnt in the — 
hand ; after which the perfon who loft the money brot a 
an action of trefpafs againft the other fur breakin i 
houfe, and taking away his money; and it was hella Sige 
the action would lie; for though it was at his ele@ion — 
at firit, either to prefer an indictment or bring an aétion, 
yet by the indiétment he had made no election, becaufe 
that was not the profecution of the party, but of the 


crown. Style 347. . ; 
EE o 







































If a bargain and fale be made of lands, 
rolled, and at the fame time the bargainor levies a 
thereof to the bargainee, he hath his eled#io 
one or the other. 4 Rep.72. A wife hath here 
to take, of a jointure made after marriage, o 
on the death of the hufband, and not before. — 
When a leffor hath elstik to charge the le 
affignee, for rent; if he accepts the rent of the; 
he hath determined his election. 3 Rep. 24. 

If a perfon hath eleion to jab or perform one 
things at a day, and he do neither of them at 
his election is gone: and where a grant is 
acres of land, the one for life, the other in 
tail, and before any eleGion the feoffee makes a fi 
of both; in this cafe the election will be gon 
feoffor may enter upon which he will for the forfei 
Rep. 37. If money on a mortgage beto be 04 
his heirs, or executors, the mortgagor hath e 
it to either: and if in a feoffment it be to p 
the feoffee, his heirs or affigns, and he enfeoff 
the feoffor may pay the money to the fir 
feoffee, Fc. Co. Litt) 210. Pa 

In fome cafes, where one hath ated fith 
one perfon or another at his election; for ther 
tion of perfons, as well as of things, < Dyer: 
A man by deed binds himfelf and his his he 
money, and dies ; the obligee may chufe to : 
or the executors, although both ‘of them 
Poph. 151. One may have ele@tion when he 
vered a debt, to have his execution by elegit, 
or cap. ad Jatisfaciendum ; but where he 
and hath no fruit of it, he may refort to 
though the election be entered on” record. 
Dyer 60, 369. ‘There is no aad againit 
his grants, Fc. a Leon. O An@ an a 
void, will determine an election. Hob. 152. — 
eleétion with refpe& to one aétion or another, 
Dig. 1 V. tit. ABion. a 

Cictiion of a Clerk of Srratees-M ci 
writ that lies for the choice of a clerk i 
bonds called ffatutes merchant z and is ou 
Chancery, upon fuggeltion that the peal me former! 
is gone to dwell at another place, or is und mi 
pediment to attend the duty of his office, or hath no 
fufficient to anfwer his hi ig ift -i 
amifs, ĉe. F. N. B. 164: 

Elcition of Gcciefiatticat Perfons: © 
a free election for the dignities of the that i 9 Ed. 2. 
c.14. And none fhall difturb any perfon from — 
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free eledtion, on pain of great forfeiture If any perfon: 
that have a voice in elections; take any reward for an 

€leétion in any church, college, fchool, Ge, the election 

fhall be void: and if any of fuch focieties refign their 

places to others for reward, they incur a forfeiture of dou- 

ble the fum ; and the party giving it, and the party 
_ taking it, is uncapable of fuch place. . Stat. 31 Elix. 
_ &. 6. Election of Bifops. Vide Bijbops. 

— Clettion of a Verdevoz of the Fork, (electione viri- 

deira forefte) Is a writ which lies for the choice of a 

_ -werderor, where any of the verderors of the foreft are 
dead, ‘or removed from their offices, &Jc. It is directed 
to the theriff; and, as appears by the ancient writs of 
this kind, the verderor is to be elegted by the freeholders 
of the county, in the fame manner as coroners. New 
Nat. Br. 366. 

Glcttion of Members of VEER, See Parlia- 
ment. 

Cleemolpna, Alms; dare in puram CF perpetuam elee- 
soko Gyan? to give in pure and perpetual alms, or frank- 
almoigne; as lands were commonly given in ancient times 
to religious ufes. Cowel. 
~ Eleemofpnarp ozpozations, Are corporate bodies 
appointed over hofpitals, Sc. conftituted far the perpe- 
‘tual diftribution of the free alms, or bounty of the 
founder of them. Black. Com. 1 V. 471%. 

 Eicemofyna Begis, or e/emefyna aratri, Is a penny 
which King Æthelred ordered to be paid for every plough 
in England, towards the fupport of the poor : it is called. 

He Regis, becaufe it was at firt appointed by the 
‘King. Leg: Aithelred. cap. 1. 
- Stleemoipnatia, The place in a religious houfe, where 
‘the common alms were repofited, and thence by the al- 
~ moner diftributed to the poor. 
© @tleemolpnarius, The almoner or peculiar officer who 
‘teceived the eleemofynary rents and gifts, and in due me- 
 thod diftributed them to pious and charitable ufes. 
There was fuch a chief officer in all the religious houfes : 
and the greateft of our Englith difbops had anciently their 
rs, as now the King hath. Linewood’s Provincial, 
Wib. 1. tit. 12. See Almoner.  * 
 Geleemofyne, Hath been ufed for the poffefions be- 
< longing to churches. Blount. 
© Btegit, (from the words in it, elegit fbi literari) 
-= [sa-writ of execution that lies for him who hath recovered 
debt or damages, or-upon a recognizance in any court, 
inf one not able in his goods to fatisfy the fame ; di- 
ted to the theriff, commanding him to make delivery of 
a moiety of the party’s land, and all his goods, beafts of 
_ ‘the plough excepted. And the creditor fhall hold the faid 
J moiety of the land fo delivered unto him, until his whole 
debt and damages are paid and fatisfied; and during that 
term he is tenant by elegit. Reg. Orig: 299. Co. Litt. 

289. -Upon an élegit, the fheriff is to deliver one half of 

‘houfes, lands, meadows and paftures, rents, rever- 
‘and hereditaments wherein the defendant had any 
ate in fee, or for life, into whofe hands foever the 
e do afterwards come; but not of a right only to land, 
annuity, copyhold lands, Ea Dyer 206. '- 7 Rep. 49. 
wd. 224. This writ is given by the ftatute of Weim. 
13 Ed. 1. c. 18. And by it, the plaintif, &c. elects 
bona €E catalla of the defendant, prater boves & 
ds de caruca Jua; and afo a moiety of all the lands 
ch the defendant had at the time of the judgment re- 
covered: but it ought to be fued within'a year and a day 
fter the judgment. ` F.N. B. 267. 

t tho’ by this ftatute, the lands of the debtor are 

de liable, as well as his perfonal eftate; yet if the cre- 
‘takes out an elegit; and it appears to the fheriff, 
hat there are goods and chattels fufficient of the debtor’s, 
fatisfy the debt, he ought not to extend the lands. 
2 Infti 395. But an elegit executed upon goods only, 
“is nota fieri facias, for a fieri facias is executed by fale 
‘by the theriff; but the e/egit by the ‘appraifement of the 
oods by a jury, and delivery to the party. 1 Sid. 184. 
a Lev. 92. 1 Keb. 105, 261, 465, 556; 692. 
= Upon this writ, the herifi is to impanel a jury, who 
eee make inquiry of all the goods and chattels of the 
or, and to appraife the fame, and alfo to inquire as 
to his lands and tenements; and ‘upon fuch inquifition 
Si Z 1 


the theriff is to deliver all the goods and chattels (exeépt 
the beafts of the plough) anda moiety of the lands to the 
party, and muft return his writ, in order to record fuch 
inquifition in that court, out of which the elegit iffued : 
and when the jury have found the feifin and value of the 
land, the fheriff, and not the jury; is to fet out and de- 
liver a moiety thereof to the plaintiff; by metes and 
bounds. Cre. Car. 319. 

All writs of execution may be good; though nòt te- 
turned, except in elegit; but that muft be returned; bei 
caufe an inquifition is to be taken upon it; and that the 
court may judge of the fufliciency thereof. 4 Rep. 653 
74. It has been ruled, that if more than a moiety of 
the lands is delivered on an elegit by the fheriff; the fame 
is void for the whole. Sid. g1. 2 Salk. 563. And the 
herif cannot fell any thing, but what is found in the in- 
quifition ; and therefore if he fell a term for years, ec. 
mif-recited in the inquifition; a3 to the commencement 
thereof, the fale is void. 4 Rep, 74. 

In debt upon bond, the defendant before the trial 
conveyed his lands to another; &¢. but he himfelf took 
the profits; notwithftanding this conveyance, a moiety 
of his lands was extended on an elegit. Dyer 294. 3 
Rep. 78. If two perfons have each of them a judgment 
againit one debtor, and he who hath the firt judgment 
brings an elegit; and hath the moiety of the lands deli- 
vered to him in execution; and then the other judgment 
creditor, fues out another e/egit, he fhall have only a 
moiety of that moiety; which was not extended by the firft 
judgment. Cro. Eliz. 483. But this is contrary to the 
year-book 10 Ed. 2. where twas held; that the intire 
moiety left fhould be delivered in execution, 1 Nef Abrs 
698. 

When lands are once taken in execution on an elegit; 
and the writ is returned and filed, the plaintif shall 
have no other execution. 1 Lev. gz. And if the de- 
fendant hath lands in more counties than one, and the 
plaintif awards an elegit to one county, and extends the 
lands upon the elegit; and afterwards files the writ, he 
cannot after that, {ue out an e/egit into the other counties : 
but he may immediately after entry of the judgment upon 
the jadgment-roll, award as many elegits; into as many 
counties as he thinks fit, and execute all; or any of them, at 
his pleafure. 1 Lill. Abr. 509. Cro. Fac: 246. And it 
has been held, that a perfon may have feveral elegits into 
feveral counties, for the intire fum recovered ; or that he 
may divide his execution, and have it for part in one ' 
county, and part in another. Moor 24. 

A man had lands in execution, upon an elegit, aud 
afterwards moved for a new elegit, upon proof that the 
defendant had other lands, not ‘known to the creditor, at 
the time when the execution was fued out; and it was 
adjudged, that if he had accepted of the firl by the de- 
livery of the fheriff, he could not afterwards have a new 
elegit; but when the fheriff returns the writ, he may 

waive ity and then have a new extent: Cro. Eliz. 310. 
1 Nel: Abr. 699. Sed qui 

If the defendant dies in prifon, fo that there is no 
execution with fatisfaétion, the plaintiff fhall have an 
elegit afterwards. 5 Rep. 86. And if all the Jands ex- 
tended on an elegit be evicted by a better title, the 
plaintiff may take out a new execution. 4 Rep. 66. 
Where one having land by elegit, is wholly eviéted out 
of it, he may have a further execution, either againf the 
defendant’s lands or goods, ashe might have had at firft ; 
fave only, he mutt bring a fcire facias againft the defendant, 
or him that comes in under him ; but if the eviĉtion be 
of part.of the land, or for a time only, fo that the plain- 
tiff may take his full execution by holding it over ; there 
he cannot have any new execution, by. the ftatute 32 H. 8. 
ough ie Shep. Abr ch 1g; 

After a void elegit {ued out and filed, a new writ may 
be had: and if one fue an elegit upon a recovery, and 
the fheriff returns that he hath made inquifition of the 
lands of the defendant, by twelve jurors ; but he cannot 
deliver the moiety to the party, according to the writ, 
for that all the land is extended to another on a ftatute ; 
the plaintiff fhall have a cap. ad falisfaciend, Rol. Abr. 
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Where an elegit is fued upon a judgment, the levying of| fons given by the hufband, will be good not to be > 
goods thereon for part only, is no impediment, but thejable to them. 1 Rol. 350. 1 Vent. 42. By Stat. 13 
plaintiff may bring another elegit pro refiduo, and take the| Ed. 1. cap. 34. If the wife goes away from the hufband, — 
lands. 1 Lev. gz. Ona nihil returned upon an elegit, and tarrieth with the adulterer, without returning and 
there may be brought a capias ad fatisfaciendum, or fieri| being reconciled to her hufband, this continual «, 


facias. 


feri facias returned nulla bona, or where part is levied 
by it; and after a capzas ad Jatisfaciendum returned non eft 
-inventus. Hob. 57. 

If on recovery by writ of debt, a fieri facias is fued out, 


1 Leon. 176. And an elegit may be fued, after a| forfeits her dower; according to thefe old verfes: 


Sponte virum mulier fugiens, €F adultera facta, 
Dote Jua careat, niji Jponfo fponte retracta. 


i 


and the fheriff return nulla bona; then the plaintiff fhalbh Aion lies againft the adulterer for carrying away ano- 


have a capias or elegit, Sc. Terms de Ley. 


There is|ther perfon’s wife, and detaining her; and large 


da- 


another fort of elegit upon adjudging execution againft| mages are ufually given in thefe cafes to the injured hut 


tertenants, whereon only a moiety of the lands, againft| band. 


which execution is awarded, is extended by the fheriff;} lp, A royal franchife or county palatine. See 
and nothing is mentioned therein of any goods and chat-|County, and Black. Com. 1 V. 118. 3 V. 78. = 
tels. Jbid. A perfon in execution was fuffered toefcape,} imbargo, A prohibition upon fhipping, not to go out 


and then he died; the land which he had at the time of 
the judgment may be extended, by elegit, upon a feire 
facias brought againft his heir, astertenant. Dyer 271. 

A man may have an affife of the land which he bath in 
execution by ekgit, if he be deforced thereof. Stat. 
Wefim. 2. c. 18. And if teaant by e/egit alien the land 
in fee, &c. he who hath right fhall have againft him 
and the alienee, an affe of novel difeifin. Ibid. Ata 
trial at bar in C. B. the court delivered for law, that 
where lands are actually extended, and delivered upon an 
elegit, a fine levied on thofe Jands, and nonclaim, will 
bar the intereft of the tenant by elegit ; and upon the in- 
quifition found, the party is in pofieflion before aétual 
entry, for in fuch cafe he may bring an ejeétment, or 
trefpafs, ce. 1 Mod. 217. 

If tenant by e/egit, be put out of poffeffion before he 
hath received fatisfaétion for his debt, by the heir at 
law, Sc. he may bring aétion of tref{pafs, or re-enter 
and hold over till fatisfied: but after fatisfa€tion re- 
ceived, the defendant may enter on the tenant by elegit. 
4 Rep. 28, 67. Tenants by elegit, ftatutes-merchant, 
éc. are not punifhable for wafte by action of wafte ; but 
the party, againft whom execution is fued, is to have a writ 
of venire facias ad computandum, Fc. and there the waite 
{hall be recovered in the debt: though ’tis faid there is .an 
old writ of wafte in the Regifter, for him in reverfion 
againit tenant by elegit, committing wafte on lands which 
he hath in execution. 6 Rep. 37.° New Nat. Pr. 130. 
On tenant by elegits accounting, if the money recovered 
by the plaintiff is levied out of the lands, the defendant 
fhall recover his land; and if more be‘received by watfte, 
éc.. he fhall have damages. Terms de Ley. See Extent, 
Execution. See Black. Com. 2 V. 161. 3 VY. 418. 
44. 419. 

€if-Brrowos, Were flint-ffones fharpened on each fide 
in fhape of arrow heads, made ufe of in war by the 
ancient Britains; of which feveral have been found in 
England, and greater plenty in Scotland, where ’tis faid 
the common people imagine they drop from the clouds. 

Elifozs, To impanel juries, Ge. See Eflifors. 

Cite, A kind of yew to make bows of. Stat. 32 H. 
8. cap. 9. Alfo the name of the wild beaft fomewhat 
like a deer. 

Eloine, (from the Fr. efcigner) Signifies to remove or 
fend a great way off: in this ienfe it is ufed by ftatute ; 
if fuch as are within age be eloined, fo that they cannot 
come to fue perfonally, their next friends fhall be ad- 
mitted to fue for them. 13 Ed. 1. cap. 15. 

Clongata, Is a return of the fheriff that cattle are not 
to be found, orremoved, fo that he cannot make delive- 
rance, &c. in replevin. 2 Lill. Abr. 454, 458. 

Elopement, (derived from the Belg. Œ, viz. matri- 
monium ÊF loopen, currere) Is where a married woman o 
her own accord, goes away and departs from her hufband, 
and lives with an adulterer. A woman thus leaving her 
hufband, is faid to elope ; and in this cafe, her hufband 
is not obliged to allow her any alimony out of his eftate ; 
nor fhall he be chargeable for neceflaries for her, as wear- 
ing apparel, diet, lodging, &c. And where the fame is 
notorious, whoever gives her credit, doth it at his peril : 
but on elopement, the putting a wife in the Gazette, or 
other news-paper, is no legal notice to perfons in general 
not to truft her ; though perfonal notice to particular per- 
















of any port, on a war breaking out, Ge. 
CEmblements, from the Fr. emblavence de bled, viz. 
corn {prung or put up above ground) Signify properly the 
profits of {own land: but the word is fometimes ufed 
more largely, for any products that arife naturally from the 
ground, as grals, fruit, Gc. In fome cafes he who 
towed the cora fhall have the emblements; and in othe 
not: a leffee at will fows the land, he fall have the 
emblements ; though if the leffee determines the will him- 
felf, he fhall not have them, but the leffor. 5 Rep. 116. 
If leffee at will fows the land with grain, or other thing 
yielding annual profit, and the leficr enters before feve- 
rance; yet the leffee fhall have it: but where the leflee 
plants young fruit-trees, or other trees, or fows the land 
with acorns, &c. he fhall not have thefe: and if fuch te- 
nant by good hufbandry make the grafs to grow in greater 
abundance ; or fow the land with hay-ieed, by whic 
means it is increafed, if the leflor enters on the lefiee, the _ 
leffee fhall not have it, becauje grafs is the natural propt of — 
the feil. Co. Litt. .55, 56. «ee 
Where tenant for life fows the land, and dies, his Fe 
executors fhall have the emdblements, and not the lefic c 
him in reverfion; by reafon of the uncertainty of 
eftate. Cro. Eliz. 463. And if a tenant for life plants 
hops, and dies before feverarice, he in reverfion fhall 
have them, but the executors of tenant for life. 
Car. 515. If tenant for years, (if he fo long li 
the ground, and die before feverance; the execi 
the leffee fhall have the corn: and where leflee 
leafes for years, if the leffee for years fow the lan 
after lefiee for life dies before feverance, the exe 
leffee for years thall have the emblements. 2 Dai 
AAT My 
But if tenant for life fows his land with 
afterwards grants over all his eftate and right to a 
if the grantee dies before feverance, it is faid his 
tors fhail not have the corn, but he in reverfion 
Eliz. 464. If tenant for years fows ground, and 
his corn is fevered, the term which is: certain e 
the leffor or he in reverfion fhall have the 
but he muft firk enter on the lands. a Lill. Abr. 
A lefiee for life or years fows the land, and 
furrenders, Jc. before feverance, the lIeflor fha 
the corn. 2 Danv. 764. If there be leffee for yea 
condition that if he commit wafle, &c, his eftate fh 
ceafe; if he fows the ground with corn, and after 
waite, the leffor fhall have the corn, Co. Litt, 55 
where a lord enters on his tenant for a forfeiture, 
have the corn on the ground. 4 Rep. 21. < 
A feme copyholder for her widowhood fows the land, — 
and before feverance takes hufband, fo that her eftateis 
determined, the lord fhall have the emblements. 1L 
511. Though if fuch a feme copyholder du 
tate, leafes for one year according to cuitom, am 
fee fows the land, and afterwards the copyhol 
hufband, the leffee fhall have the corn. 2 Da 
If a hufband hold lands for life, in right of h 
and fow the land, and after fhe dies before fevere 
fhall have the emblements. Dyer 316. 1 Nelf. A 
And where the wife hath an eftate for years, life, 
fee, and the husband fows the land, and dieth, his: 
cutors {hall have the corn. 1 Nel/. 702. But if the h i 
band and wife are jointenants, though the hashes Š 
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the land with corn, and dies before ripe, the wife and 
not his executor fhall have the corn, fhe being the furvi- 
ving jointenant. Co. Litt. 199. 

When a widow is enowed of lands fown, fhe fhal! have 
the emblements, and not the heir. 2 Inf. 81. And a 
tenant in dower may difpofe of corn fown on the ground ; 
or it may go to her executors, if fhe die before feverance. 
‘2 Inf. 80, 81. And if a parfon fows his glebe, and dies, 
his executors fhall have the corn: likewife fuch parfon 
may by will difpofe thereof. 1 Rol. Abr. 655. Stat. 28 
H, 8. cap. 11. 

_ If tenant by flatute-merchant fows the land, and be- 
fore feverance a cafual profit happens, by which he is 
fatisfied, yet he fhall have the corn. Co. Litt.55. Lands 
fown are delivered in execution upon an extent, the perfon 
to whom delivered fhall have the corn on the ground, 2 
‘Leon. 54. And judgment was given againtt a perfon, and 
then he fowed the land, and brought a writ of error to 
reverfe the judgment; but it was affirmed; and adjudged 
that the recoveror fhall have the corn. 2 Bulf. 213. 

__ Ifa difleifor fows the land, and afterwards cuts the corn, 
but before ’tis carried away, the diffeifee enters; the dif- 
feifee hall have the corn. Dyer 31. 11 Rep. 52. A 
perfon feifed in fee of land dies, having a daughter, and 
his wife priviment enfient with a fon; the daughter enters 
and {ows the land, and before feverance of the corn, the 
fon is born; in this cafe the daughter fhall have the 
‘corn, her ellate being lawful, and defeated by the act of 
God ; and it is for the publick good that the land fhould 
hefown. Co. Lit. 55 

A man feifed in fee-fimple fows land, and then devifes 
‘the land by will, ‘and dies before feverance ; ; the devifee 
{hall have the- corn; and not the devifor’s executors. 
Winch 52. Cro. Eliz. 61. If a perfon devifes his 
lands fown, and fays nothing of the corn, the corn fhall 
- go with the land to the devilee : and when a man feifed 
of land, fows it, and dies without will, it goes to the 
executor, and not the heir, 1 Lill. 512. A devifee for 
‘life dies, he in eal fhall have the emblements with 
the land. Hod. 

< Tenant in fee fo the land, and devifes it to 4. for 
ie iN remainder to B. for life, cad dies; 4. dies before 
- feverance, B. in remainder fhall have the corn, and not 
` the executor of the firt tenant for life. Cro. Eliz. 61, 
464. Where there is a right to emblements, ingrefs, egrefs 

regrefs are allowed by law, to enter, cut and carry 
em away, when the efate is determined, Ge, 1 Inf. 


pn " Emblers de Gents, (Fr.) A ftealing from the people: 
ae word occurs in our old rolls of parliament. 
Whereas divers murders, emblers de gentz, and robberies 
are committed, Gc. Rot. Parl. 21 Ed. 3. n. 62. 
~ Embzaccoz, (Fr. embra/four) Is he that when a matter 
is in trial between party and party comes to the bar with 


} one of the parties, having received fome reward fo to do, 


and fpeaks i in the cafe ; or privately labours the jury, or 
ands i in the court to furvey and overlook them, whereby 
are awed or influenced, or put in fear or doubt of the 
matter. Stat. 19 H. 7: cap. 13. And the penalty of this’ 
offence i is 20/. and imprifonment, at the difcretion of the 
ee by the faid ftatute: alfoa perfon may be punifhed 
y fine, Ec. on indiétment at Common law, as well as 
qeation onthe ftatute. Com. Law Com. Plac’d.186. But 
yers, attornies, &c. may {peak in the cafe for their 
nts, and not be embraceors : alfo the plaintiff may la- 
en the jurors to appear in his own caufe; but a itranger 
„muft not do it: for the bare writing a letter to a perfon, 
or parol requeft for a juror to appear, not by the party 
himfelf, hath been held within the ftatutes againft embra- 
¿cery and maintenance. 1 Inf. 369. Hob. 294. 1 Saund. 
391. If the party himéelf inftruct a juror, or promife any 


t 


aceor. And a juror may be guilty of embracery, 
re he by indireét practices gets himfelf fworn on the 
tales, toferve on one fide. 1 Lil. 513. Thereare divers 
relating to this offence and maintenance, as 5 Ed. 

34 aa BA iee 85 3211.8. °C. 0, Ete- 
 Cmbzacery, Is the aét or offence of embraceors : and 
to. attempt to influencea jury, or any way incline them to 


Ai = for his appearance, then the party is likewife an 


be more favourable to the one fide than the other, by pro- 


pas ’ ` i 
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mifes, threatenings, money, treats, €%¢. whether the ju- 
rors upon whom any fuch attempt is made, give any ver- 
di&t or no, or whether the verdict pafs on his fide or not; 
this is embracery. 1 Init. 369. WNoy’s Rep. 102. 

Embing Ways, (from embers, cineres) So called 
either becaufe our ancettors, when they fa/fed, fat in alhes, 
or ftrewed them on their heads, are thofe which the an- 
cient fathers called Quatuor Tempora jejunii, and of great 
antiquity in the church: they are obferved on Wedne/day, 
Friday and Saturday next after Quadrayefima Sunday, (or the 
firit Sunday in Lent) after Whit/unday, Holyrood day in Sep- 
tember, and St. Lucy’s day about the. middle of December. 
Thefe days are mentioned by Britton, cap. 53. and other 
writers; and particularly in the Svat. 2 3 Ed. 6. ¢.19. 
and are kept with great zeal by the Roman Catholicks ; 
our almanacks call them the Ember Weeks. 

Cmboiverpy. By the Stat. 22 G. 2. c. 36. No foreign 
embroidery, or gold or filver brocade, fhall be imported, 
upon pain of being forfeited and burnt, and penalty of 
100/. for each piece. No perfon fhall fell or expofe to 
fale any foreign ‘embroidery, gold or filver thread, lace, 
fringe, brocade, or make up the fame into any garment, 
upon pain of having it forfeited and burnt, and penalty of 
1oo/. Allfuch embroidery, Se. found, may be feized and 
burnt, and the mercer, &c. in whofe cuftody it was found, 
{hall forfeit 1004. 

Emendaig, (emenda) Is an old word fill made ufe of 
in the accounts of the fociety of the Inner Temple; where 
fo much in emendals at the foot of an account, on the ba- 
lance thereof, fignifies fo much money in the bank or 
ftock of the houfes, for reparation of loffes or other emer- 
gent occafions: guod in reffaurationem damni tribuitur. ` 
Spelm. 

Emendare, Emendam folvere, To make amends for any 
crime or trefpais committed. Leg. Edw. Confeff c. 35- 
Hence a capital crime not to be atoned by fine, was faid 
to be znemendatile. Leg. Canut. p. 2. 

Emendatio, Hath been uled for the power of amending 
and correcting abufes, according to ftated rules and mea- 
fures; as emendatio panni, the power of looking to the 
affize of cloth, that it be of jut meafure ; emendatio panis 
& cervifie, the affizing of bread and beer, (7c. a privi- 
lege granted to lords of manors, and executed by their of- 
ficers appointed in the court-leet, Ge. dd nos fpeđat 
emendatio panni & panis O cervifia, & quicquid regis 
eft, excepto murdredo & latrocinio, t ce— Paroch. Antig. 
196 

Emeralds. 

Empanel a jury, Ponere in afifis © juratis, Sc. 
Tmpanel. 

Emperoz, (imperator) The highef ruler of large king- 
doms and territories, a title anciently given to renowned 
and victorious generals of armies, who acquired great 
power and dominion. And this title is not only given 
to the Emperor of Germany, as Emperor of the Romans; but 
wes formerly belonging to the Kings of England, as appeats 
by a charter of King Edgar, viz. Ego Edgarus Anglorum 
Bafileus, omniumque Regum Infularum Oceani que Britan- 
niam circumjacent, Sc, Imperator & Dominus. 

Enbiever, (Fr.) To write down in fhort. 


Exempt from duties, by 6 Geo: 2. ¢. 7. 
Sec 


Britton. 


Enchefon, A. French word ufed in our law books and 
ftatutes, fignifying as much as occafion, or the caufe or 
reafon wherefore any thing is done. Svat. 5 Ed. 3. 
CATE 

Enseavour. Where one who has the ufe of his rea- 
fon endeavours to commit felony, &¢. he fhall be punifhed 
by our laws, but not to that degree as if he had actually 
committed it: as if a man affault another on the high- 
way, in order to a robbery, but takes nothing from him, 
this is not punifhed as felony, becaufe the felony was not 
accomplithed ; though as a mifdemeanor, it is liable to 
fine and imprifonment, 3 Jn/?. 68, 69, 161. 11 Rep. 
o3 And in this cafe, the offender fhall be tranfported, 

y a late ftatuic, 7 Geo. 2. cap. 21. Vide Intendment. 

Endowment, Signifies the beftowing or afluring of 
dower Onawoman; but it is fometimes ufed metaphori- 
cally for the fettling a provifion upon a parfon, or build- 
ing of a church or chapel; and the fevering a fufficient 
portion of tithes, ĉc. for a vicar, towards his perpetual 

4K maintenance, 
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maintenance, when the benefice is appropriated. Szat. 15} npleet, Was anciently ufed for implead.—They may 
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Enemy, (inimicus) Is properly an alien or foreigner, 
who in a publick capacity, and in an hoftile manner, in- 
vades any kingdom or country; and whether fuch per- 
fons come hither by themfelves, or in company with Ezg- 
lif traitors, they cannot be punifhed as traitors, but fhall 
be dealt with by martial law. H. P.C: 10, 15. i 
Hawk. 35. But the fubjects of a foreign prince coming 
into England, and living under the protection of the King, 
if they take up arms, Jc. againit the government, they 
may be punifhed as traitors, not as alien enemies. 1 
Hawk. ibid. If a prifoner be refcued by enemies, the 
gaoler is not guilty of an efcape; as he would have been 
if fubjeG&ts had made the refcue, when he might have a 
legal remedy againft them. 2 Hawk. 130. Adhering 
to and fuccouring the King’s enemies. See Trea/fon. 

nfranchite, (Fr. exfranchir),To make free, or in- 
corporate a man in any fociety, Gc. Itis alfo ufed where 
one is made a free denizen, which is a kind of incorpora- 
tion in the commonwealth. 

€nfranchifement, (Fr. from franchife, i. e. libertas) 
Ts when a perfon is incorporated into any fociety or body 
politick, and fignifies the a& of incorporating. He that 
by charter is made a denizen, or freeman of Englund, is 
faid to be enfranchifed, and let into the general liberties of 
the fubjects of the kingdom: and he who is made a citi- 
zen Of London, or other city, or free burgefs of any town 
corporate, as he is made partaker of thofe liberties that 
appertain to the corporation, is in the common fenfe of the 
word a perfon enfranchifed. So Villein was enfranchifed, 
when he was made free by his lord, and rendered capable 
of the benefits belonging to freemen. And when a man 
is exfranchifed into the freedom of any city or borough, he 
hath a freehold in his freedom during life ; and may not, 
for endeavouring any thing only againft the corporation, 
lofe and forfeit the fame. 11 Rep. 91. 

€Englecerp, or Englelthire, (Engleceria) Is an old word 
fionifying the being an Exglifoman. When Canutus the 
Dane came to be King of England, he at the requett of 
the nobility fent back his army into Denmark, but kept 
{fome Danes behind to be a guard to his perfon ; and he 
made a law for the prefervation of his Danes (who were 
often privately made away by the Engli/>) that if an Eng- 
lifoman killed a Dane, he fhould be tried for the murder ; 
or if he efcaped, the town or hundred where the fa& was 
done, was to be amerced /ixty-/ix marks to the King: fo 
that after this law, whenever a murder was committed, it 
was neceffary to prove the party flain to be an Exzglifbman, 
that the town might be exempted from the amercement; 
which proof was called Englecery, or Engle/chire. And 
whereas if a perfon were privately flain, he was in ancient 
time accounted Francigena, which word comprehended 
every alien, efpecially the Danes: it was therefore, that 
where any perfon was murdered, he fhould be adjudged 
Francigena, unlefs Englecery were proved, and that it was 
made manifeft he was an Englifbman. The manner of 
proving the perfon killed to be an Eugli/bman, was by 
two witneffes who knew the father ahd mother, before the 
coroner, ec. Bradt. Tib. 3. ‘trad. 2. cop. 15. Fleta, 
dib. 1, c. 30. 7 Rep. 16. This Englecery, by reafon of 
the great abufes and trouble that afterwards were per- 
‘ceived to grow by it, was utterly taken away by Stat. 14 
Wid Barut, ste EA 

Englifh. Pleas, records, bonds, and proceedings in 
“courts of juftice, to be in Englifh. 4 Geo. 2. ¢. 26. 
And fee 5 Geo. 2. c. 27. 6 Geo. e: 14. k 

Englithmen, The names of, to be certified into the 
“Chancery who are abroad in Holland and Flanders, Se. 
rand fhall pay fuch impofitions as aliens do. Stat. 14 & 
Th A Beia 

Engrabets, That hall invent, defign and engrave 
‘prints, to have the fole right of printing them for fourteen 
years, which fhall be engraved with the names of the pro- 
prietors; and others copying, and felling {uch prints, 
though by varying, &%c. without their confent, fhall for- 
feit 5/. for every print, and alfo the plates and fheet, Ge. 
Stat. 8 Geo, 2. 613. 

‘Enbhanec, To raife the price of goods or merchandize. 
See Forefaller. 


| may for-his remedy either enter into the land, or have 


enpleet and be enpleeted in all courts. 


fo. 412. 7 , x 
Enfient, or Enfeint, Is the being with child. 
Fr. Did. 
Enfienture, Of any woman condemned for acrime, is 
no ground to itay judgment; but it ‘may be afterwards 
alledged againft execution. 2 Hales Hif. P. C. 413. — 
Entail, (Fr. extaille, i. é. incifus) Is tee entailed, viz. 
abridged, limited, -and tied to certain conditions, at the 
will of the donor; where lands are given to, or fettled 
on others. See Fee and Tail. 
Enterpleader, (Fr. enterplaider, Lat. interplacitare) 
Signifies to difcufs or try a point incidentally happening 
as it were between, before the principal caufe can be 
determined. And exterpleader is allowed, that the defen- 
dant may not be charged to two feverally, where no de- 
fault is in him: as if one brings detinue againft the de- 
fendant upon a bailment of goods, and another againt ° 
him upon a trover, there fhail be exterpleader, to afcer- 
tain who hath right to his action. 2 Danv. Abr. 779, 
If two bring feveral detinues againft 4. B. for the fame 
thing, and the defendant acknowledges the action of one 
of them, without a prayer of exterpleader, they fhall not 
interplead on the requeit of the other ; for the zzterpleader 
is given for the fecurity of the defendant, that he may 
not be twice charged, and he hath waived that benefit, — 
pe) Bier E A i E. 
If one brings detinue againft B. and counts upon a 
delivery of goods, &c. to re-deliver to him, and another 
brings detinue againit him alfo, and counts fo likewife; 
if there be not any privity of bailment between them, 
yet they thall znterplead, to avoid the double chargeofthe _ 
defendant; and alfo becaufe the court cannot knowto 
whom to deliver the thing detained, if both fhould reco- 
ver. Br. Enterplead. 3. And upon fuch feveral detis 
nues, if the defendant fays that he found it, and tra- 
verfes the bailment, they fhall enterplead; for then heis 
chargeable as well to the one as the other: fo if he fays 
that they delivered jointly, ab/gue hoc, that they deli- 
vered it as they have counted: but it is otherwife if the . 
defendant doth not traverfe the bailment, becaufe if there 
was a bailment, he is chargeable only to the bailor, and 
may plead in bar againft the others. 2 Danv. 782. 0 
Where two bring feveral detinues for one thing, and 
the defendant prays that he may evterplead, and delivers 
the thing to the court, and before the award of the eater- i 
pleader, one difcontinues the fuit, the other fhall not have ‘ 
‘judgment ; but if he difcontinues his fuit after the enter- _ 
pleader, the other may have judgment. 11.6. 19. 
If a recovery be had upon an enterpleader, judgment ed 
fhall be given to recover ‘the thing demanded againft the 
defendant; and not againft the garnithee, in cafe of — 
garnifhment, €e. 2 Danv. 783. When two have en- 
terpleaded in detinue, he that recovers fhall recover damage — 
againft the other. Br. Damage 68. There was formerly 
enterpleader relating to delivery of lands by the Kins 
the right heir, where two perfons out of wardfhip were — 
found heirs, &c. 7 Rep. 45. Staund. Prer. RHP TS 
Bro. tit. Enterplead. ` And anciently the head enterpleader — 
made a great title in the law. There is alfo a bill of in- Bi 
terpleader in Chancery. ‘ Pddhins yy e 
Gntiertic, (from the French entierete, entirenefs) Isa 
contradiftinGtion in our books to moiety, peice > 
whole: and a bond, damages, &c. are faid to be em b 
when they cannot be divided or apportioned. = 
Entire Tenancy, Contrary to /everal tenancy, and 
nifying a fole poffeffion in one man ; whereas the othe 
a joint orcommon poffeffion in more. Brook. pi 
Entry, (ingrefus, Fr. entree, i. €. introitus)  Signifies 
the taking poffeflion of lands or tenements, where a man 
hath title of ewtry: and it is alfo ufed for a wrt of pop 
Sefion. This entry into lands, is where any man e 
into or takes poffeffion of any lands, €&¥c. in his 
fon; and is an actual e”try when made by a man’s fel 
by attorney by warrant from him that hath the right 
it is an entry in Jaw, for-a continual claim is oh 
implied by law, and ‘has the fame force with it. Litt. 
419. There is a right of entry, when the party clai 
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- 29. the writ jof extry in le poft is given. 
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aétion to recover it: and a title of entry, where one hath 
lawful entry given him in the lands, which another hath, 
but has noaćtion to recover till he hath entered. Plowd. 
558. 10 Rep. 48. Finch s Law 105. 
The writs of entry concern the right of property, and 
are of divers kinds, diftinguifhed into four degrees, ac- 
cording to which the writs are varied. The firt degree 
is a writ of entry fur difeifin, that lieth for the diffeifee 
againft a diffeifor, upon a diffeifin done by himfelf ; and 
this is called a writ of e#try in the nature of an affe. 
Second, a-writ of entry fur diffifin in le per, for the heir 
by difcent, who is faid to be in the per, as he comes in 
by his anceltor ; and fo it is if a diffeifor make a feof- 
ment in fee, gift.in tail, Gc. the feoffee and donee are 
inthe per by the diffeifor. Third, A writ of entry fur 
diffifin in le per E cui, where the feoftee of a ditfeifor 
maketh a feoffment over to another, when the diffeifee 
dhall have this writ of entry fur difféifin, ĉc. of the lands 
in which fuch other had no right of entry, but by the feof- 
fee of the diffeifor, to whom the diffeifor demifed the 
fame, who unjuftly and without judgment diffeifed the 
demandant. Fourth, A writof entry Jur difféifin in le poft, 
which lieth when after a diffeifin the land is removed 
from hand to hand beyond the degrees, in cafe of a more 
remote feifin, whereunto the other three degrees do not 
‘extend. 1 Infl. 238. 
In thefe four degrees, are comprehended generally all 

“manner of writs of entry. And the writ of entry in le poft 
is fo called, becaufe the words of the writ are, Poff difei- 
jinam quam B. injufe ES fine judicio fecit, Sc. Britton 
obferves, that the words, In le per, In le per & cui, and 
In le pojl, fignify nothing but divers forms of this writ, ap- 
plied to the cafe whereupon it is brought; andeach form 
taking its name from the words contained in the writ. 
But if any writ of entry be conceived out 
of the right caufe, fo that one form is brought for an- 
other, itis abatable. A writ.of entry in the per and cui, 
dhall be maintained againft none, but where the tenant 
is in by purchafe or difcent; for if the alienation or dif- 
cent be put out.of the degree upon which no writ may be 
made in the ger and cué, then it dhall be made in the pof. 
Terms de Ley. 

_ There are five things which put the writ of entry out of 
the degrees, viz. intrufion; diffifin upon diffeifin; fucceffion 
where the diffeifor was a perion of religion, and his fuc- 
ceffor enters ; judgment, when a perfon hath had judg- 


ment to recover againft the diffeifor; and e/chear, on the 


diffeifor’s dying without- heir, or committing felony, &c. 
on which the lord enters, &¥¢. ‘In all thefe cafes, the dif- 
-feifee or his heir, fhall not have a writ of entry within the 

ees of the per, ‘but in the poff; becaufe they are not 
in by difcent, or purchafe. bid. 


etn 
| Having explained the nature of an entry, it remains to 


| confider in what cafes an entry is lawful, and by what 


= `o means it is taken away. — 


© Degrees as to entries are of two forts, either by a# in 
daw, as in.cafe of a-difcent ; or by act of the party by law- 
ful conveyance; and by the Common law, if the lands 


_ were conveyed out of the degrees, the demandant was 


driven to his qwrit of right, in refpe& of fuch long pof- 
defion, and fo many alterations in different ‘hands; 
wherefore by the flatute of Marléridge, 52 Hen..3. cap. 
But no eftate 
ed by wrong doth make a-degree; fo that abatement, 


` intrufion, Fe. work not a degree; nor doth every 


change by lawful title, or an eftate of tenant by the cur- 
tely, by judgment, &c. or of any others that come in 
the fof; though a tenancy in dower by aflignment of the 


_ heir doth.work a degree, becaufe dhe is in by her -huf- 


band: and fo doth not affignment of dower by a diffeifor, 
by reafon thevis‘im the paf. 1 Init. 239. 
_ Entry on Jands is taken away ‘by ‘difcent on diffifins, 
But adifcent fhall not take away 
the entry of leffee for ‘feven years, nor of tenant by 
elegit, Fc. who ‘have but a chattel, and no freehold ; 


- otherwife it is of any eftate for life, or any higher eftate. 
a Taft oz49. Where a diffeifor dieth feifed, and the law 
-eafteth the lands upon his heir; this is a difcent which 
tolls an entry at Common law: by ftatute, it is only 







































E N TF 


where the diffeifor had peaceable poffeffion five years ; for 
if he had not poffeflion peaceably during that time, the 
difcent to his heir fhall not take away an entry. 
e. 


32 H. 8. 


293s 
If a diffeifor leafes for years, and dies feifed of the re- 


verfion, the extry of the diffeifee is taken away, becaufe 
he died feifed of the fee and freehold: but if he had leafed 
for life, &c. the entry of the diffeifee would not be taken 
away. 
dies feifed, and after the infant comes of age, and the 
heir of the diffeifor dies before entry ; though he died not 
feifed of an aétual feifin, but a feifin in law; yet his dy- 
ing feifed takes away the entry of the diffeifee. 
a diffeifor makes a feoffment upon condition, and the 
feoffee dies feifed, and the feoffor enters upon the heir for 
the breach of the condition, the diffeifee may enter upon 
him ; for by the entry of the diffeifor, the difcent is ut- 
terly defeated. 


1 Inf. 239. Where the difleifor of an infant 


Ibid. If 


Litt. Ject. 409. 
The title of entry in a feoffor, c. that hath but a 


condition, cannot be taken away by any difcent, becaufe 
he has no remedy by action to recover the land; fo that 
if a difcent fhould take away his entry, it would bar him 
of his right for ever: and the condition remains, and 
cannot be devefted and put out of poffeftion, as the lands, 
&e. 
ftranger to the recovery dies feifed, this {hall not take 
away the entry of the recoveror; as it was but a title. 
2 Danv. Abr. 561. 
another, and enters and fues execution, and after the re- 
coveree diffeifes him, and dies feifed; this difcent fhall 
take away the evtry of the recoveror, for the recovery was 
executed. 


1 Inf. 240. If a man recovers lands, and after a 


But where a perfon recovers againft 


Ibid. © 
If after recovery againft tenant for life, he dies, and 


he in remainder enters before execution, and dies feifed, 
the entry of the recoveror is not taken away. 
The entry of the tenant for life, fhall be good for him 
in remainder: and if tenant for life make a feoffment in 
fee, and a-ftranger enters for the forfeiture in the name 
of the reverfioner ; this will be good to veft the reverfion 


1 Inf. 238. 


in him. Litt. 128. 9 Rep. 106. If an infant under 


age, makes a deed of feoffment, and after his full age the 


feoffee dies feifed ; or a leffee for life aliens the land, and 


the alienee dies feifed’ thereof; or a devife be of lands 


upon condition, and the heir of the diffeifor enters and 


dies feifed : in thefe cafes the entry is gone, and the par- 


ties fhall be put to their action. Litt. 96. 9 H. 6. 
25. 

Sif there be tenant for life, remainder to the right heir 
of F. S. and the tenant for life is diffeifed; a difcent is 
caft, and after F. S. dies, and tenant for life alfo dies: 
by this the ex#ry of the heir of F. S. is not taken away, for 
his remainder was iz cuffodia legis. 1 Rep. 134. Where 
an infant has caufe of entry, and the difcent happens 
while he is within age, it will not bar him of his extry: he 
that hath the right of entry, muft be of age, within the 
four feas, of found memory ; and if.it‘bea woman, fhe muft 
be fole; and if the party be under age, beyond the feas, 
non compos mentis, in prifon, ora feme covert, at the time 
of the difcent, it fhallnotbar. Lit. 147, 402. 21H. 6. 
17. 
The whole time from a diffeifin is confiderable; as 
where feme covert is diffeifed, and her hufband dieth, and 
fhe takes another hufband, and then a difcent is caft; or if 
one ultra mare be diffeifed, and he return into England, and 
then go beyond fea again, and there is a difcent; here the 
difcent will bar the entry, becaufe of the interim. 9 H. 7. 
24. Dyer143: 32'H.'8. c. 33. 

A woman tenant in tail took hufband, who made a 
feoffment in fee, and died, and the wife without entry 
madea leafe-for-years; and it washeld, that the freehold 
was not reduced by the leafe, without an entry made. 
1 Leon. ca. 165. The entry of a diffeifee, when he duly 
makes it, fhall avoid all the mefne charges by the diffeifor 
upon the land: but right of extry may be loft divers 
ways; as by acceptance of rent, by him who hath it, and 
the like. 1 Anderfon 133. Noy Rep. 7. If a man is 
diffeifed of land whereunto a common is appendant, the 
diffeifee cannot ufe the common till-he enters on the land 
to which the common is appendant; for if the diffeifee 
might ufe it, fo might the diffeifor, which would be 

I a double 


_ the ufe of one whofe entry is not lawful; 
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a double charge on the common: yet if a perfon be dif- 
feifed of a manor, to which an advowfon is appendant, he 
may prefent to the advowfon before entry on the manor. 
1 Inff. 122. 

A diffeifee enters into the land, and continues therein 
with the diffeifor, and manures it with him, claiming 
nothing of his firft eftate; or if the diffeifee enters, and 
takes the profit, as lefiee, &c. of the difleifor, ’tis faid thefe 
will be an entry that will reduce the firft eftate. 2 Danu. 
790. If the diffeifee commands a ftranger to put in the 
cattle of fuch ilranger in the land to feed there ; this is an 
entry in law.on the land. 1 Inf. 245. And if a perfon 
enters by command of him who hath title, he by virtue 
thereof may gain a title to himfelf. 1 Nel Abr. 705. 

Where entry may be made into land, or any thing, it {hall 
not be in the party before entry : if entry cannot be made, 
but only claim, then it fhall be in him by claim; and when 
neither entry nor claim can be made, it fhall be in him by 
act of law. 1 Plowd. 133. 
land is in no man, but the freehold in law is in the heir 
that enters, his general entry into one part reduces all into 
his actual poffeflion: but if an entry is to deveit an eftate, 
a general entry into parcel, is good only for that part. 1 
Inf. 15. Where an entry isin any parts, it muit be in the 
name of all: if I enfeoffa perfon of an acre of ground 
upon condition, and of another acre on conditiou, and both 
conditions are broken; here entry into one in name of both 
acres is not good to reduce both: but if a man make a 
feoffment of divers parcels upon condition that is broken, 
there entry into part in a name of all the reft is fufhcient. 
Gow Lit.) 252.0 9H. 7 

A man hath right F enter into lands in divers villages 
in one.county, if he enter upon part of it in one village 
in the name of all in that county ; by this he fhall have 
poflefion of the whole.) 1 Jaf. 252. Dyer 227, 337. 
If a man diffeife me of one acre at one time, and another 
acre at another time in the fame county; my entry into 
one of them in the name of both is good: though it will 
not be good, if the diffeifin be by two feveral perfons, or 
if the acres lic in feveral counties, when there ought to be 
feveral entries and actions. 1 Inf. 252. 

If he who hath right of entry into a freehold, enters in- 
to part of it, it fhall be adjudged an entry into all pofleffed 
by one tenant; but if there be feveral tenants poffefled of 
the freehold, there muft be feveral entries on the feveral 
tenants. 1 Lill. Abr. 515, 516.. Special entry into a 
houfe with which lands are occupied, claiming the whole, 
is a good entry as to the whole houfe and lands. Téid. 
If a hufband enters to the ufe of his wife’; or a man enters 
to the ufe of an infant, or any other, where the entry is 
lawful; this fettles the poffeffion before agreement of the 
parties : though it is otherwife where a perfon enters to 
for this veits 
nothing in him till agreement, and then he fhall be a 
diffeifor. 2 Danv. 787. If two jointenants are diffeifed, 
and the diffeifor aliens, and one jointenant enters upon 
the alienee to the ufe of both; this fettles the freehold in 
both of them. Jdid..788. But if one coparcener, Wc, 
enters efpecially claiming the whole land, fhe gains the 
part of hercompanion by abatement; and it fhall not fet- 
tle any poffeflion in the other... 1 Inf. 243. 

The heir is to enter into lands defcended to him, to 
entitle him to the profits. 1 Inf. 214. If a younger 
fon enters on lands in fee, where the eldek fon dies 
leaving ifue; though many difcents are caft in his line, 
yet the heirs of the eldeft fon may make an enty on the 
lands; but if the youngeft fon convey away the lands in 
fee, and the feoffee dies feifed, they may not enter; nor 
may they enter where the younger fon diffeifes the el- 
deft, and dies feifed. 1 Inf. 237, 244. Lit. Sed. 
397. 

a tenant in tail hath ifue two fons, and the eldeft dies, 
leaving his wife priviment enfient of a fon, and the younger 
brother enters, and then the wife of the eldeft is delivered 
of a fon, he may enter upon the younger brother. 2 
Danv.557. Aneftate of freehold will not ceafe, without 
entry or claim: alfo a remainder of an eftate of freehold 
cannot ceafe without entry, &c. no more than efate of 
freehold in poffeffion. Cro. Eliz. 360. A righ: of entry 
preferves a contingent remainder. 2 Lev, 35. Anda 


In cafe the poffeifion cf 
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grantee of a reverfion, may enter for a condition broken. 
Plowd. 176. If a perfon will take advantage of a con- 
dition, he muft either enter, or make a claim: and fora 
condition broken there mut be aétual entry, to bring 
ejeCiment for recovery of the citate ; but avhere a man is 
intitled zo enter by difcent, or for non-payment of money 
due on a mortgage, Ee. Entry and: ouffer confeited in the 
rule in ejectment, without actual entry, is /uffcient to 
make the leafe to entitle the action. 1 Lill. Abr. 516. 

A leifee muft enter into lands demifed to him; and tho’ 
the leffor dies before the lefiee enters, yet he may ent 
and if the leffee dies before entry, his executors or admi- 
nifirators may enter. ‘The leflee may aflign over his term — 
before entry, having zatereffe termini; but he may not take 
a releafe to enlarge his eitate; or bring trefpafs, Ge, till 
actual entry. Though if there be words bargain and fell 
in a leafe, €e. for confideration of money, the lefleeor - 
bargainee is in poffeflion on executing the deed, to make a 
releafe, Fc. Lit.59, 454. 1 dnt. 46, 57, 270. 

Where a leffor enters on his leffee for years, the rent 
is fufpended. 1 Leon. 110. But without entry and ex- 
pulfion, the lefice is not difcharged of his rent to the 
leffor; unle{s it be where the leflor is attainted of treafon, 
éc. that the rent is to be paid to the King, who is in 
poficfion without entry. Sid. 399. 1 Nel, Abr. 706. 

There is no’need of entry to avoid an citate in cafe of 
a limitation, becaufe thereby the eftate is determined 
without entry or claim; and the law caits it upon the 
party to whom it is limited. If 4. devifes lands to B. 
and his heirs, and dies, it is in the devifee immediately ; 
but till entry he cannot bring a poffeffory aétion: and 
where a pofleffion vefts without ane a reverfion will 
veit without claim. 2 Mod: Rep. 7, 8. A bare entry on 
another, without an expulfion, makes only a feifin; fo — 
that the law fe, adjudge him in pofleflion who hath the 
right.. 3 Salk. 135. i 
If a perfon who hath title of entry, finds an host i 
open with nobody in it, and enters into it, and keeps im 
pofieffion ; this is no forcible entry ; contra if any body 
is in it. Common Law Com. Plac’d 186.. Where a 
perfon is in a houfe with goods, &c. the houfe may be 
entered when the doors are open, to make execution. cay 
Cro, Eliz. 759. But it muft be averred thatthe goods 
were in the houfe. Lutw. 1428, 1434. Anda man ] 
cannot enter into a houfe, the doors being open, to de mS 
a debt, unlefs he aver that the debtor is within the houle TE 
atthe fame time. Cro. El. 8. 6.. Entry may be madeon 
a tenant where rent is in arrear, to take a diftrefs, ; 
in order to regain poffeffion of lands by entry, Ge. a 
manner of entry is thus: If it be a houfe, and the dooris 
open, you go into it, and fay thefe words.—J do here entery i 
and take poffefion of this boufe.. But if the door be fhut, — 
then fet your foot on the groundfel, cr againit the d 
and fay the before words: and if it be land, then got 
the land, and fay, I here enter, and take poe effion i ` this 
land, Sc. Af another do it for you, he muf fay, Ido bere 
enter, Sc. to the ufe of A.B. And itis neceflary tomake — 
it before witneffes, and that a memorandum be made of it, as 
Lit. 385. 1 Inf. 237, 238. In actions for it A y x 
lands, &c. entry is to be made within twenty years; bat 
the title accrued.. Stat..21 Fac. 1. cap. 16.. But w 
a fine of lands is paffed, the entry is to be in five years, 
IR. 3.0 7+ 4H. 7. c 24. Alfo: an action is- pe 
commenced in one year after the entry. 4 & 5 4 
16. Demand how-made of rent, éc. to entitle pt 
Demand. By 32 H. 8. c. 33. No difcent to fo 
the diffeifor thall take away the, entry of him that hath 
title to the land, unlefs the diffeifor had peaceable pofe> 
fion five years next after the diffeifin. See Black. Com. 
2V. 312. 3V. 176, 177. See alfo Claim and Forcible 
Entry, and Detainer. : Fies 

Entry ad Communem Legem, Is the writ of e 
which lies where tenant for term of life, or for term 
another’s life, or by the curtefy, €&c. aliens and dies, when — 
he in the reverfion fhall have this writ againft whomfo- 
ever is in pofleffion of the land, New Nat. Br. 461. 

Entry adterminum qui preterviit, A writ of 
brought againft a tenant for years, who holdeth over 
term, and — oe out the leffor ; and if sham 
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writ againft the leffee, or his affignee, &c. 


| faciat de ecclefis decanatus fui, Se. 
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hufband dieth, and the termor holds over his term, the 
wife may have a writ of entry ad terminum qui prateriit, 
&%¢. but fhe muk count that ihe and her hufband leafed 
theland, &c. Alfo the grantee in reverfion may have this 
New Nat. Br. 
447, 448. Anejectmentis now the common mode of pro- 
ceeding ; and by 4 Geo. 2. c. 28. Tenants for term of 
years, Jc. holding over after demand made, are {ubjett 
to double rent. ; 
G@ntrp in cafuconfimili, Is a writ that lies. where 
tenant for life, or tenant by the curtefy, aliens in fee, 
&c. he in réverfion may have this writ by Stat. Wefim. 2. 
cap. 24. See CafuConfimili. . 
- Entry in cata Provito, Lies where a tenant in dower 
aliens in fee, or for term of life, or of another’s life ; then 
he in the reverfion fhall have this writ, provided by the 
Stat. of Glouc. 6 Ed. 1. cap. 7. By which ftatute, it is 
enacted, ‘© that if a woman alien her dower in fee, or for 
life, the next heir; €5'¢, hall recover, by writ of entry.” 
And the writ may be brought againft the tenant of the 
freehold of the land; on fuch alienation, during the life of 
the tenant in dower, ec. . NewNat. Br. 456. | Thefe 
writs ofentry may be all brought either in‘the per, or in 
the cui or pofle <- 
| Cutty fine affenfu Capitali, Isa:writ, of entry that 
lies where a bifhop, abbot, &c.. aliens lands or tenements 
of the church, without the a/éxt of the chapter or convent. 
GaN. Boaggaisow i 
- Guure, Signifies in the law to take place or be-avail- 
able; and is as much as ¢fédum : as for example; a re- 
leafe made.to tenant for life, fhall enure, and be of force 
and effect to him im the reverfion., Litt. 
-1 Gopozbzice, (from the Sax. ecdor, a hedge, and érice, 
ruptura), Hath been ufed for hedge-breaking : in which 


_fenfe it is mentioned in the laws of King Alfred, cap. 45. 


v Eole, Sax. forear/, &c. though made ufe of by the 
Danes for barons... See Earl. 

ti | sacha A word fignifying expences or, gifts, 

wets wiimote 

o Gpipbany, The day when the ftar appeared to the 
Wife-men at Chrif’s nativity, generally called T-welftb- 
Day. ` 

- €pifcopatia, Synodals, or other cuftomary payments 
from the clergy to their difsop or diocefan; which were 
formerly collected by the rural deans, and by them tranf- 
mitted to the bifhop. Epifcopalia reddat, vel reddere 
Mon. Ang. tom. 3» 
aes: Thefe cuftomary payments have been otherwife 
called onus efifcopale ; and were remitted by fpecial pri- 
Wilege to free. churches, and chapels of the King’s foun- 
dation, which were exempt from epifcopal jurifdiction. 
Kennet s Giof: f 

» Gpilcopus.Pucrozum, It was a cufom sin former 
times; that fome lay perfon about a certain feait fhould 





¿plait his hair, and puton the garments of a di/bop, and 


an them, exercife, epifcopal jurifdiction, and do feveral 


_ ludicrous actions, for which reafon he was called ijhop of 


the boys : and this cuflom obtained here long after feveral 
‘eon{litutions were made to abolith it. Mon: Ang. tom. 3. 
pag. 169. : 

© Gquality, The law delights in egaality ; fo that when 
‘a charge is made.upon one, and divers ought to bear it, he 
hall have reliefagainit the refit... 2 Rep. 25.. And where 
sa man leaves a power to his wife, to give an eflate among 
-three daughters, in fuch proportions, as {he fhall think fit: 
“it hasbeen held he mult divide it egually ; unlefs good 
vreafon be given for doing otherwife.. Preced. Canc. 256. 

See Contribution. In equity ’tis a maxim, that ‘* EQUA- 

a LITY 1s EQUITY.” Sec Francis’s Maxims, fol. 9, 
» Eques Buratus, (Lat.) Is taken for a knight; becaute 
«anciently none but knights were allowed to beautify and 
sguild their armour with go/d: but this word is rather ufed 


by. the Aeralds than lawyers; for eques auratus is pot a 
sword in our law for knight, but miles, and formerly 


(Chevalier. . 4 Inf. 5. 


-o Equity, (equitas, quafi equalitas) Is defined to be a 


correction, or qualification, of the law generally made in 
pen wherein it failech, or is too fevere. 
wife 





































the mortgagee fhall not take advantage thereof. 





And like- 
ignifies the extenfion of the words of the law to cafes 
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unexpreffed, yet having the fame reafon; fo that where 
one thing is enacted by ftatute, all other things are, 
enatted that are of the like degree: for example; the 
ftatute of Glouc. gives action of wafte againit him that 
holds lands for life or years; and by the equity thereof; 
a man fhall have action of wafte againft a tenant that holds 
but for one year, or half-year, whichis without the words, 
of the a¢t, but within the meaning of it; and the words 
that enact the one, by eguity enact the other. 
Ley. 
a take from the letter of the law; andthe other inlarge 
and add thereto. 
jus feriptum interpretatur E emendat. -1 Inkt. 24. And 
ftatutes may be conftrued according to eguity; efpecially. 
where they give remedy for wrong, or are for expedition of 
jufpices a 
Equity feems to be the interpofing Jaw of rea/on, exerciled 
by the Lord Chancellor in extraordinary matters, to do eguak: 
juftice, and by fupplying the defects of the law, gives 
remedy in all cafes. 
UL eB1y Ol 
ject well treated. 


Terms de 
So that eguity is of two kinds ; the one doth abridge 


Equitas off perfeta quedam ratio, que. 


1 Inft..24, 54, 76. 2 Init. 106, 107,. 8e 


See Chancery.» See Black. Com. 
3 V. 49, 429, 496. 4 V. 435. the fub- 


Equity of Redemption, on mortgages. If where mo- 


ney is due on amọrtgage, the mortgagee is defirous to bar 
the eguity of redemption, he may oblige the mortgagor either 
to pay the money, or be foreclofed of his equity ; which is 
done. by proceedings in the court of Chancery. 
Chancery cannot fhorten the time of payment of the 
mortgage money, where it is limited by exprefs covenant;, 
though it may lengthen it; and then upon nonpayment, 
the practice is to forclofe the eguity of redemption of the, 
mortgagor. 


But the: 


2 Vent. 364. 
To foreclofe the equity, a bill in Chancery is exhibited -;, 


to which an anfwer is put in, and a decree being: ob-) 
tained, a Mafter in Chancery is to certify what is due 
for principal, intereft and cofts, which is to be paid at a 
time prefixed by the decree, whereupon the premiffes are 
to be reconveyed to the mortgagor ; or in default of pay- 
ment, the mortgagor is ordered to be foreclofed from all 
equity of redemption, and to convey the premiffes abfolutely 


to the mortgagee. Law of Securities, p: 129, 133.0: 
A fine or nonclaim will bar equity of redemption: but in 


a common mortgage, ‘a covenant to seltrain it fhall‘notbe 
regarded in Chancery. 


2 Vent. 365. If the condition of 
a mortgage is, that the mortgagor only fhould redeem 
during lite, or that he and the heirs of his body fhall do 


it; yet the general heir fhall-have the equity of redemption, 


for if the principal and intereft be offered, the land is free. 
1 Vern. 33,190. And it is held, though a bond ‘be 
conditioned, that if the money be not paid at fuch a 
time, then, for a further furh the mortgagee fhal] have 
the land abfolutely, as a purchafor, &¢. in fuch cafe a 
man may alfo redeem. Ibid. 488. 

A perfon who has mortgaged lands:to one man, in cafe 
he mortgages the fame land with fome others to another, 
and this appears to be a contrivance to evade the /fatute; 
2 Fern, 
Rep. 589. See Barnardift. 101. Where perfons having 
once mortgaged lands, mortgage the fame a fecond time, 
without difcovering the frt mortgage, they forfeit the 
equity of redemption, and the fecond mortgagee may re- 
deem, fc.’ And it is the fame where any perfons bor- 
rowing money, enter a judgment, <&c. for fecurity, and 
afterwards borrow more money, and mortgage lands to 
the fecond lender, without giving notice of the judgment, 
or paying the fame off in fix months, Ge. by Stat. 4 & 
5 WLS M.: cap. 16. 

Equivalent, Commiffianers are appointed by ftatute te 
examine and ftate the debts due to Scotland on the Union 
by way of equivalent; and provifion is made for payment 
of the fame by a yearly annuity, €%c. 1 Geo. te c. 27. 
5.Geo.¥s.¢.20. : Vide Scotland. >. 

Equus Coopertus, A horfe equipped with faddle and 
furnitute.——Jnveniendo pro quolibet fecdo unum. equam 
coopertym, wel duos difcoopertos, ére. Ing. 16 E. 1. 

€tiach. By the /rif brekon law, incafe of murder, 
the brehon or judge compounded between the murderer 
and the friends of the deceafed whoprofecuted, by catfing 
the malefactor to. give unto them, or to the child or wife 
of him that was fain, a recompence,-which was called an 

4L eriach, 
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eriach. Spenfer's State of Ireland, p. 151 3: edit. Hughes. 
Black. Com. 4 F. 309. 

€Ermins, (From the Fr. Ermine) A fur of great value, 
much ufed in robes of flate. 

Grn, The names of places ending in Ern, is faid to 
fignify a melancholy fituation ; from the Sax. Era, i.e. 
Locus Secretus. 

Ernes, The loofe fcattered ears of corn, that are left 
on the ground, after the binding or cocking of it: It is 
derived from the old Teuton. Ernde, Harvett; Ernden, 
to cut or mow corn: hence to srz is in fome places to glean. 
Kennet’s Gloff. 

Errant, (Irinerant) Is pegs to jultices of the circuit, 
and bailiffs at large, é'c. See Eyre. 

€rvaticum, A waif, or ftray ; erring or wandering 
beat. Confit. Norman. A. D. 1080. 

€rtoz, (Fr. Erreur) Signifies fomething wrong in 
pleading, or procefs, &e. whereupon a writ is brought 
for remedy thereof, called a Writ of Error, in Lat. De 
errore corrigendo. And a writ of error is a writ which 
iffues out of Chancery, and lies where any one is grieved 
by the proceedings and judgment in any court of record, 
having power to hold plea of debt, or tre/pa/s above 40 s. 
It is returnable in the King’s Bench; and if upon the 
tran{cript of the record into B. R. it appears to the court 
that there is error in the record or procefs, or in giving of 
judgment, then the judgment is reverfed: But if there 
appear to be none, then is the judgment affirmed with 
double cots. 1 Lill. Abr. 518. 

A writ of error is a commiffion to judges of a fuperior 
court, by which they are authorifed to examine the record, 
upon which a judgment was given in an inferior court, 
and on fuch examination to affirm or reverfe the fame, ac- 
per to law. Fenk. Rep. 25. 2 Inf. 40. Yelv. 209. 

emp. Hardw. per Annaly 346. But yet if by the writ 
ote error the plaintiff therein may recover, or be reftored 
to any thing, it may be releafed by the name of an ac- 
tion. Co, Lit. 288. b. See Poff, Divifions Il. and V. 
Alfo there is a writ of error to reverfe a fine, &c. 


Herein is to be confidered, 


I. By whom, againf whom, and at what time, this 
avrit may be brought. 

Il. In what cafes it will lie, and how it is to be 
brought. 

Hi. is what court it is to be brought. 

IV. How errors are to be affigned. 

V. What defence may be made by a defendant in er- 
rer. 


VI. Of the judgment to be given on a writ of error. 


may be brought. 

Any perfon damnified by error in a record, or that may 
be fuppofed to be injured by it, may bring a writ of error 
to reverfe it, whether he be party or no; but principal and | 
bail cannot join in a writ of error. And where there are 
feveral defendants, if one of them releafe the errors, he 
may be fummoned and fevered, and the others may re- 
verfe the judgment. 6 Rep. 26. Hob. 72. 

No perfon can reverfe a thing for error, unlefs the error 
be to his prejudice. 5 Rep. 38. One in remainder may 
have writ of error upon judgment given againft tenant in 
tail: But he in reverfion or remainder fhall not have writ 
of error, in the life-time of tenant for life, on judgment 
given againft fuch tenant, becaufe they cannot be parties 

qgrieved in his time. 2 Nel. Abr. 712. 

No perfon can bring a writ of error to reverfe a judg- 
ment, who was not party or privy to the record, or who 
was not injured by the judgment, and therefore to receive 
advantage by the reverfal thereof, 1 Rol. Abr. 747. 
Dyer 90. 

So a writ of error does not lie againft any but him, 
who is party or privy to the firt judgment, his heirs, 
executors, or adminiftrators. 1 Rol. Abr. 747. Dyer 


I. By whom, againf? whom, and at what time, this | 
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And therefore, on a judgment for recovery of land, 
the writ muĝ be brought againft him who was party 
to the judgment, although he hath nothing in the land, 
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and not againft the tenant, and on fach writ the judg. — 
ment may be reverfed ; but there muft go a fcire fa- 
cias againft all the tertenants. 1 Rol. Æbr. 749. 1 ts 
Re 

A ott this rule, that none fhall have a writ of error ar 
reverfe a judgment, but he who is privy to, or hath fome 
prejudice thereby ; it hath been refolved, that if one hath 
lands on the part of his mother, and lofeth them by erras _ 
neous judgment, and dies, the heir of the part of the mo- 
ther thall have the writ of error. 1 Leon. 261. Z Sid. 56. 
See Owen 68. Godb. 377. 

So the younger fon, when intitled to the land by the 
cuftom of Borough-Englife, fhall bring the writ of error; 
and not the heir at Common law; for this remedy de- 
feends with the land. Owen 68. 1 Leon. 261. 4 
Leon. 

So if there be an erroncous judgment, tenant in tail 
female, the ifue female, and not the fon, fhall bring a 
writ of error. Dyer go. 1 Leon. 261. 1 Rol. Abr: 


1 if a man fettles land to the ufe of himfelf and the 
heirs of his body, the remainder to his own right heirs, 
and dies, leaving iffue only a daughter, who levies a fine, 
and dies without iffue, and J. S. brings a writ of erfor 
as coufin and collateral heir of the daughter, yet he fhall 
never reverfe the fine ; for there could no right defcend 
to him from the daughter, becaufe fhe had but an eftate 
tail, which determined by her death without iffue; and 
it does not appear, that the remainder in fee was in the 
daughter as right heir, wherefore J. $. fhall not reverie 
the fine, guia de non apparentibus S non exiftentibus eadem 
eff ratio, efpecially in a court of judicature, where the 
judges can take notice of nothing that does not come ju- 
dicially before them, and appear in the ast rete 
89. Cro. Eliz. 469. 3 Lev. 36. 

If there be feveral iae to an erroneous fine, th 
fhal! all join with the party that is to enjoy the ag 
though they themfelves can have nothing; and this is 
re to be neceflary only by way of conformity. 14 

747- Dyer 89- Sed gu. If any refufe to join, 
whee they may not be fummoned and fevered? See 6 
Rep. 26. Hob. 72. et infra. 

But if tenant for life, and he in remainder in fee, (be. 
ing an infant) join in a fine, the infant alone ma ay 
error for the error in refpeét of the perfon of the i 
which is the caufe of the aétion for him, and for no 
other. 1 Leon. 317. Cro. Eliz. 115. 

A writ of error may be brought by him that is made 
party by the law, though he was not originally party to. 
the fuit, as he who comes in as a vouchee. 1 Rol. Mir. 
748, 755- 

Judgment againft two, one brought a writ of error, 
and held it fhould be quafhed with cofts ; that it could not 
be amended, and thai if the other party would not join, 
the defendants who chofe to bring a writ of error, 
proceed by fummons and feverance. Ratcliff and von led 
Rep. Temp. Hardw. per Annaly 135, 136. 

If a man is indiéted for felony, and thereupon a POR 
and exigent are awarded, but he dies before attainder, his 
adminiitrators may have error upon this award of the 
exigent, becaufe by the award of the exigent, his goals 
were forfeited ; and this is ad grave damnum, Se. 
the principal judgment can never be given. 11 Co. 41. x i 
Writof error lies in B. R. to reverfe a fine levied in the 
Common Pleas, and to cancel the fame if it be erroneous ; 
And if there be not an original; or not proper writs of 
covenant, or if there be any fraud, &c. writ of error may — 
be brought to make the fine void. 1 Inf. 9. 


‘ith refpec? to the time of bringing this writ. = 
It was formerly holden, that a writ of error oie a 
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be brought before the judgment given; and if it bore 
tefte before, it was no fuperfedeas, for the words of the — 
writ are, Si judicium redditum fit, Jc. 1 Rol. Abr. ie 
749. But it feems now agreed, that a writ of errer 
that bears ze/fe before the judgment i is good; and pe binge” ay 
the ufual courfe for preventing and fuperfeding execu- | 
tion; but the judgment muft be given before the s 
of it. March 140. 1 Vent. 255. Moor 461. ne. 
Be 





308. 1 Vent. g6. Latch 133. 
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" But a writ of error, that bears tefe before any plaint 
entred, is not good. March 140. 

So where the defendant, upon an indi&tment of bar- 
retry, brought a writ of error, bearing refte before the 
affife: it was difallowed, becaufe if fuch praétice 
fhould obtain, it would difappoint al! proceedings there. 
i Vent. 255. > 3 Keb. 308. 

By the 10 & 11 W. 3. cap. 14. It is enacted, ** That 
no fine or common recovery, nor any judgment in any 
real or perfonal action fhall be reveried or avoided for 
any error or defe&t therein, unlefs the writ of error, or 
fuit for the reverfing fuch fine, recovery or judgment be 
commenced or brought, and profecuted with effect, with- 
in feventy years after fuch fine levied, or fuch recovery 
foffered, or judgment figned or entred of record :” 
Note, in this ftatute, are the ufual favings as to infants, 
ae coverts, perions non compos, in prifon, or beyond 

ea. 

A writ of error may not be brought to reverfe a judg- 
ment by default, before a writ of enquiry of damages iflues 
and is executed, that the verdict of the jury and interlocu- 
tory judginent may be made a perfect final judgment, 
upon which alone a writ of error muft be brought. 1 
Lill. 522. The plaintiff in’ error may caufe the attorney 
of the defendant in error, to be faummoned before a judge, 
or may move the court for a rule to hew caufe, why final 
judgment fhould not be figned before return of the writ 
of error. On judgment in default in eje&tment, it 
lies before a wiit of inquiry of damages, and judgment 
thereupon ; becaufe in this cafe the judgment already is 
perfect to recover the term. Latch 212. 

A writ of error cannot be breught after 20 years. 
Street v. Hopkinjon, Rep. Temp. Hardw. per Annaly 345. 
‘The ftatute of limitation muft be pleaded to a writ of 
error, as well as to an original action, Jd. 346. 


H. In what cafes a writ of error will lie, and how it is 
to be brought. 

Writ of error will not lie in the Exchequer chamber 
upon a judpment in B. R. but in actions of debt, detinue, 
trefpafs on the cafe, covenant and ejeétment ; which are 
the actions mentioned in the ftat. 27 Eliz. c.8. Awrit of 
error lies not in the Exchequer chamber on judgment in 
replevin in B. R. nor on judgment in attion of /caxdalum 
magnatum. 2 Nel/:708, 709. But on judgment in re- 
plevin in C. B. there may be writ of error brought in B. 
R. The Stat..27 Eliz. c. 8. is only to relieve on the 
merits/of the caufe, as it ftood on the firt judgment. 

Errorde recordo guod coram vobis refidet lies in the court 
of B. R. for errors in fact in the judgment of the fame 
court ; as nonage of the parties, want of an original, 
&ec. which doth not proceed from the error of the judges ; 
-and this writ is allowed without bail: But a writ of this 
kind doth not lie for error in matter of law, when it would 
be reverfing their own judgments. Cro. Jac. 254. And 
‘erorsin fa& may be correéted in C. B. the fame term, 
without this writ, which lies not in the Exchequer cham- 
ber. Ibid. 620. Hf judgment is given in B. R. in civil 

_attions, a writ of error will not lie in the fame court, only 
for errors in fact triable by a jury; but upon a judgment 
‘in criminal cafes, error will lie in B. R. whether the er- 
eor bein fa& or in law; though it lies alfo in parlia- 
ment. 3 Salk. 147. Where a judgment in'C. B. is 
affirmed upon a writ of error in B. R. and afterwards a 
Sire facias is brought on that judgment, and the plaintiff 
hath judgment thereon ; no writ of error lieth in the Ex- 
chequer chamber, becaufe the record was notin B. R. by 
bill, but by writ,of error. 1 Roll. Rep. 264. 3 Salk. 148. 
See 1 Salk. 263. On judgment given in the court of 
King’s Bench in Ireland, even after error brought and de- 
termined there, writ of error may be fued in the King’s 
Bench in England. 2 Nel/: 730. Writ of error cannot 
be brought on any record which is not a judgment. 1 Salk. 
145. And error lies not on an interlocutory judgment ; 
it muft be a final judgment after verdi&, &c, The want 
ofa bill in B. R. is error upon a judgment by confeffion, 
or default, (but not after a verdiét) becaufe the bill is the 
original procefs there. Téid. Sed gu. If a bill may not 
be filed, &¢. before aflignment of error? Errer lies for 
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variance between the original writ and declaration ; or 
want of an original: And where proceedings are fo ere 


roneous, as not to be amended ; for faults in verdiéts, 
executions, ĉe. And when any thing material is omit- 
tedin a judgment, writ of error lies, and -the judgment 
fhall be reverfed: So where the ftiles of inferior courts 
are wrong or infufficiently named, ése. their judgments 
may be reverfed. But where faults are fmall, they fome- 
times pafs as vitium clerici, 2 Nelf. Abr. 714,715, 7215 
Ee. 728, 

By the practice of the court of Common Pleas, a defen- 
dant coming in by capias utlagatum the fame term in which 
an exigent is returnable, may avoid the outlawry without 
a writ of error, by fhewing that he purchafed a /uperfedeas 
out of the fame court, and delivered it to the fheriff be- 
fore the guinto exadéus, Fc. or by fhewing any other mat- 
ter apparent on record, which makes the outlawry erro- 
neous, as the want of an original, or the omiffion of pro- 
cefs, or want of form in a writ of proclamation, Sec. or 
a return by a perfon appearing not to be fheriff, or a va- 
riance between the original and exigent, or other procefs, 
or the want.of fuch addition as is required by the 1 H. 
5. e 5. z Hawk. P. C. 458—g9. 1 Rol. Abr. 742—3. 
And fee 5 Eliz. c. 23. Jec. 13 & 14. 

If one be attainted upon an erroneous indiétment, he 
cannot be relieved but by writ of error, for the judgment 
being quod fu/pendatur, Fc. which is the judgment of law 
due for the offence, it muft be prefumed to have beem 
given, for that he was guilty of the offence; but if judg- 
ment of acquittal is given upon fuch indiétment, the King 
need bring no writ of error; but the offender may be 
newly indi¢ted, for the judgment being guod cat fine dit, 
&ce. may be given as well for the infufficiency of the in- 
digment, as forthe party’s innocence. 3 Inf. 214. 

Alfo any judgment whatfoever, given by perfons who 
had no good commiffion to proceed againft the perfon 
condemned, may be falfified, by fhewing the fpecial 
matter, without writ of error, becaufe it is void ; as 
where a commiffion authorizes to proceed on an indiét- 
ment taken before 4. B. C. and twelve others, and by 
colour thereof the commiffioners proceed on an indictment 
taken before eight perfons only. 3 Inf. 231. Hawk. 
Py C: 459. . à 

If one is attainted of felony, and after by relation of 
a general pardon, the felony is pardoned, he fhall be dif- 
charged, for he hath no remedy by writ of error, to re- 
verfe the attainder. 6Co.§. a. 

No writ of error will lie of any judgment that is not 
given in a court of record; nor of a judgment given in 
an inferior court, as the county-court, &c. Co. Lit. 
288. $. Nor of a decree or fentence in Chancery pro- 
ceeding according to equity. 37 Hex. 6. Bro. Error 
95- 1 Rol. Abr. 744. But of a judgment given in the 
limited court of Chancery, called the Petty-bag, which 
proceeds according to the Common law, and holds plea 
of fcire facias for repeal of the King’s letters patent, Sc. 
a writ of error lies in B. R. 1 Rol. Abr. 744. Dyer 
315. 41nft. 80. Plow. 393. 

Wherever a new jurifdiction is ereted by a& of par- 
liament, and the court or judge, that exercifes this jurif- 
dition, aéts as a court or judge of record, according to 
the courfe of the Common law, a writ of error lies on 
their judgments; but where they actin a fummary me- 
thod, or in a new courfe different from the Common law, 
there a writ of error lies not, but a certiorari. 1 Salk. 
263. 


As to the manner of bringing it. 

Error in the King’s Bench is thus profecuted : The cur- 
fitor of the county makes out the writ of error, from a 
precipe or copy of the declaration left with him; which 
is to be allowed with the clerk of the errors, who has a 
feeof 2/. 2s. 6d. and a certificate of the allowance of 
the writ muft be ferved on the defendant’s attorney in er- 
ror; alfo the plaintiff’s attorney in the action, is to pro- 
cure an original to warrant his judgment; and warrants 
of attorney muĝ be filed, and bail put in, where re- 
quired, Jc. And then the proceedings are by feire fa- 
cias ad audiend. errores againtt the plaintiff in the a€tion, 

whereoa 
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whereon. judgment was obtained 5 and the writ’ of efror 
being received by the theriff to whom direéted, he is to 
ive notice to the plaintiff in error to fhew caufe why exe- 
Cution fhould not, be on the judgment, and make a return 
to that purpofe ; then a rule is to be given with the clerk 
of the rules for the plaintiff in error to afign his errors 
by fuch a day, which if he fhall not do before the rule is 
out, the plaintiff in the original aéion may take out 
execution againft him. 

"ri e plaintif i in error aflign errors in the record, 
then the defendant muft plead In nullo ef erratum, and 
thereupon enter the, caufe with the clerk. of the 
papers, for the errors to be argued; and paper books 
for the counfel and judges, are to be made out, Ge. 
If fome part of the record be not, returned, a certiorari 
muft be prayed to bring it into court; and if matters 
of fact are alledged in error, as nonage, death of the 
plaintiff, &c. a proper plea muft be made thereto, and 
ifue thereupon taken and tried-as in any, other ifue ; 
But if only matters of law are afligned, the errors are 
argued by counfel on both fides, and the judgment is 
either reverfed or affirmed :.And when judgment is af- 
firmed, the,defendant in errar may proceed againft the 
defendant in the action, by taking , qut execution on 
the afirmetur, or bringing action of debt on the judg- 
ineiit 3. or he may profecute the bail by /cire facias = 
their recognifance. 2 Vol, Med. Ent. Eng. 373, 373: 
But. ’tis eat by fome, that an affignment of errors in 
fad and in, law, is bad on demurrer ; by others, that the 
aflignment of error in law may ftand, and the faét be 
confidered as nothing. Sed gu. Where there is an error 
in faét, if the writ of error ought not to be coram wobis 
refidens, i. €. in the court where the judgment was given. 
In this cafe, however, we muft except the want of war- 
rants of attorney, Sc. which are fads; and "tis. every 
@ay’s praétice’ to fign fuch, with errors in law, and 
the ufual courfe is, if re ae in error does not pray 
a certiorari, for the plaintiff to pray it. 

When a judgment is reverfed or affirmed in the Ex- 
Chequer chamber, the tranfcript of the record thereof 
will be ‘remitted back to this court, to be entered up 
at the end of the judgment here: and if fuch judg- 
ment ‘hall ‘be affirmed in the Exchequer chamber; yet 
a writ of error may be brought» thereupon returnable in 
parliament, Pradtif. Solic. 252, 253. 

If you would bring a «writ of error in parliament to re- 
verfe a judgment in B. R, there muft be a petition tothe 
King for his warrant, which petition has the allowance 
of the Attorney General, and then the King writes on the 
top of it Fiat Fuffitia; whereupon a writ of error is 

made out by the clerk of the errors, (who hath 4/. fee, 
and the King’s warrant cofis 5 /.) And then the Lord 
Chief Juftice of this court carries the record, and a tran- 
icrtpt thereof, up to the Houfe of Lords in full Parliament, 
and after they are examined. there, leaves, the tranfcript 
with the Lords, but brings back the record: And this be- 
ing done, the attorney for the defendant in errors, gets 
fome Lord to move that the plaintiff in errors may affign 
his errors; but if for the plaintiff, motion is to be made 
that upon his affigning errors, the defendant may appear 
and make his defence, and ‘counfel be heard on both 
fides: then, after the judgment is cither affirmed or re- 
verfed, the clerk of the parliament remands the tranfcript 
of the record into B. R. with the affirmation or revertal 
thereof, to be entered upon the record of the faid court, 
which court, if affirmed, awards execution, &c. Dyer 
385. Prađif. Attorn. Edit. 1. p. 117. 

A writ of error in parliament is made returnable im- 
mediately ; or on a prorogation ad proximum. parliamen- 
zam : and it doth not determine by a prorogation. But if 
a parliament is diffolved before the errors are heard, it is 
etherwife. And on motion, execution hath been grant- 
ed in B. R. on a judgment in {fuch a cafe, the record 
being never out of the court. Raym. 5. 2 Nelj Abr. 
731. 
ng bring a writ of error in the King’s Bench here in 
England to reverfea judgment given in the King’s Bench 
in Thee a writ muft be procured: from the curfitor, 
direficd. to the Chief Juitice of the court of B, R.. in 
Ireland, requiring him to fummon the plaintif in the ac- 
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tion there; to appear here in this court, to anfwer the 
errors; whereupon a tranfcript of the record is fent over, 
(not the record itfelf of the judgment, which remains in 
Ireland) and when the errors are argued, if the judgment 
is reverfed, there muft go a writ to the Chief Jultice of 
Ireland to reverfe it; fo that the judgment is not a¢tually 
reverfed here, but there. And where the judgment in 
Ireland is affirmed here, there can be no writ of execution 
granted here; but on atirmance of the judgment a writ 
goes, reciting all the proceedings, directed to the judges 
of B. R. in Ireland, commanding them to iffue procefs of 
execution. Cro. Car. 368. 1 Salk. 3216 0n ii 
The party bringing the writ of error is to caufe the 
roll where the judgment is entered, to be marked with 
the word error in the margin, that the other party may 
have notice on the record that the writ of errer is brought, 
and this marking of the roll, on giving notice thereof, 
is as it were a Juperfedeas in itfelf to hinder execution; 
Though a /uper/edeas is to be made out, allowed and left 
with the therif of the county :And the plaintif ’s attorney 
is not obliged to fearch the record, whether writ of error is 
brought or not; but may make out execution upon the 
judgment, if no /uper/edeas be taken forth, or he hath ne 
notice of the writ of error, . Trin. 24 Car. BER. WR 
On a writ. of error of a judgment in the. PRA t 
Pleas, or other inferior court, in every adverfary {uit, the 
record itfelf {hall be removed, that it may remain asa 
precedent and evidence vd the law in the like cafes, 5 
Rel. Abr. 753. 5 Cazo i af 
But in the cafe ofa rte the tranfeript only is- nivel 
for fines are only a more folemn acknowledgment or con- 
tract of the -parties, and therefore are no memorials of 
the law, and need only be affirmed or vacated; if the 
former, the contract ftands as it was ; if the latido the 
juftices of B- R. may fend for the fine itfelf, and reverle 
it, or they may fend a writ to the treafurer and cham- ` 
berlain to take it off the file; befides, fhould the record 
itfelf be removed and aflirmed, it could not be in- 
grofled for want of a chiroprapher in B. R. > 2 Rol. Abr. 
752. .1 Bendl. 51. Dyer 89x: Godb. zya 2 Rol. Rep. 
2332) 2s Ni-Be20. 1 to isata 
If the judges of the Common Pleas, or tions judges, 
upon a- writ of error, will not certify all the- record, 
the party that fues the writ of error may alle 
nution.of the record, and pray a writ to the juftices 
certified the record before, to certify the wie rend 
F. N. B. 25. a. wat AT 
But diminution cannot be alledged upon. a Ee 
ror brought upon a judgment in any inca court. 1, 
Sid. 40. But fee infra. Pa Ge | 
By itatute, he that brings writ of error, to reverfe 2 
judgment ina fupericr court, in all cafes after aiverdiét, 
or in any action of debt, upon bond for payment of mo- 
ney only, or ona contract, muft put in good fureties to 
profecute his writ of error with effe@, and pay the debt 
and. damages if judgment be affirmed: But inferior 
courts, as well upon verdiéts as other judgments, by de- 
fault, Gc. have their writs of error allowed without put- 
ting in bail, they being omitted in the ftatute. 3 Fae. 
1. cap. 8. If bail be not pat in, on the writ of error 
brought upon a judgment in the courts at Wefminfler, 
in thofe cafes where’ bail is required, the writ’ of error 
is no /uperfedeas to the execution; though fuch writisin 
being, until a zolle profequi is entered, or judgment af- 
firmed, &c. And it is the fame where infufficient 
given, on rule to put in better bail, or juftify thofe put 
in, which if the plaintiff doth not do, execution is or- 
dered upon the judgment, with a xox obfante tothe writ — 
of error, Ge. Mich. 9 W. 3. B. R. < nb tase cy 
A- plaintiff in errcr is, in the time appointed | by. the © 
rule for that purpofe, to certify the record’ into BR. 
or the court will grant a wolle prefegui on the writ of 
error, _Mich. 22 Car. B. R. -A writ of error ise a com- a 
milion, it-is.not an ation. But fee nity Ligeia, : 
the Divifions. And fee Diwiffon V. Eee, ae 
Error-iniprocefs by the fault of legless in Bi Riis — 
not reverhible, though in -the fame term, without ; 
error: it is otherwife in C. B. But writs of erro 
move only.the record and, -procefs ; not the pete ee 
remains filed with the cufes brevium. Jenk. Cent. te 
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25. In error it was faid that B. R. could not reverfe a 
judgment give in another court, unlefs they could give 
the fame judgment that court fhould have given ; which 
in this cafe they might not, by reafon the plaintiff in the 
original action was dead: but by Holt C. J. If this court 
cannot give like judgment, as that below fhould have 
done, it is becaufe the fuit by the death of the plain- 

tiff there is abated ; but the judgment may neverthelefs be 
reverfed here, and by reverfal the executor is rettored to 
hisaftion. Trin. 5 Ann. 

The court will not let the plaintiff i in error quath his 
own writ of error; though they may grant leave to dif- 
continue it. 5 Mod. 67. If a verdiét is for a defendant 
in error, and judgment is affirmed, cofts are allowed by 
Stat. 3 Hen. 7. c. 10. occafione dilationis executionis. And 
by p 5 Ann. c. 16. Upon quathing writs of error, 
for defect or variance from the record, &’c. the defen- 
dant is to have cofts as if judgment were affirmed. When 
a writ Of error is not in dilatione executionis, as where it 
is brought after the execution is executed, the plaintiff 
fhall not have damages and cofts. Cro. Fac. 636. 

When a writ,of error is brought to reverfe a judg- 
ment in an inferior court, though the record is not cer- 
tified as it ought, yet execution cannot be fued; but 
on certificate of the negle&t, €c. a writ of executione ju- 
dicii may be iffued. 1 Lill. Abr. 526. Upon a writ of 
error, if the clerk below will certify the record wrong, 
aétion"of the cafe lies againft him; andif he make no 
return, the plaintiff may have z writ executione judicii 
out of Chancery. Mod. Caf: 24 

If erroneous judgment be fo the defendant in an in- 
ferior court, and it is reverfed in B. R. andthe merits 
appear forthe plaintiff, he fhall have judgment, but if 
the merits be againft the plaintiff, the defendant hall have 
new judgment, in like manner as in the Exchequer 
chamber; for the judges are to reform, as well as to af- 
firm or reverfe. Fare/l. Rep. 2, 3. If a writ of error 
to reverfe a judgment be difcontinued for want of profe- 
cution ; execution cannot be had upon the judgment, 
until the difcontinuance is certified from the court where 
difcontinued. 1 Lil. 518. If a writ of error is brought 
to remove a record of a judgment given in C. B. and 
the plaintif in error leaves the record there, without re- 
moving it before the return of the writ; or in cafe there 
be a longer return-day than is convenient in the writ of 
error, as if it is purchafed the beginning of Michaelmas 
term, and made returnable in Hilary term ; the court 

y award execution, although the writ of error be 
Kip Tenk. Cent. 180. Dyer 245. 


t m. In what court error is to be brought. 
-Erroneous judgments given in the court of B. R. were 
only reformed by the parliament till ftat. 27 Eliz. cap. 8. 
B ‘that ftatute, a writ or error lies out of the Chancery 
upon all judgments given in the King’s Bench, when the 
ree ‘by bill, (except the King is a party to the fuit) 
“returnable in the Exchequer chamber, before the judges of 
the Common Pleas, and Barons of the Exchequer, &c. 


; who | may examine the errors, and reverfe or affirm the 


judgment; other than for errors, concerning the jurifdic- 


tion of the court, or want of form ia writs, pleadings, 


&c. and after the errors are examined, and judgment af- 


= firmed or reverfed, the record is fent baok to the King’ s 






a proceed and award execution ; but if the fuit is 
by original writ, or on gui tam, We. where the King is 
» writ of error lies only in parliament. Stat. Ibid. 

- Not only on reverfing or affirming a judgment, the Ex- 
chequer chamber is to fend back the record into B. R. 
but alfo if the plaintiff in the writ of error is nonfuit, 
_ or if the fuit is difcontinued in the court of Exchequer 


f chamber, the record thall be fent back: And the court of 


) E equer fhall give cofts and damages to the plaintiff in 
the original aétion for his delay, Gc. though if the plain- 
 tifin error was ‘plaintiff in the original a&tion, there 
= no cofts can be given. 2 And.122. 2 Nel]. Abr. 707. 
_ Where a writ of error determines in the Exchequer cham- 
iper; by abatement or difcontinuance, the judgment is 
not again in B. R. till a remittitur is entered. 1 Salk. 
havens The Exchequer chamber doth not award a fci. 
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fac. ad aidiend. errores $ but notice is given to the parties 
concerned. 1 Vent. 34. 

The court of parliament is the fupreme court, where 
anciently caufes of great confequence, as between the 
Magnates Regni, were heard and determined; hence the 
lords is the dernier refort, to which a writ of error lies į 
and therefore, if a writ of error be brought of a judg- 
ment in the King’s Bench into the Exchequer chamber, 
and there the judgment is reverfed; yet a writ of error 
lies of fuch judgment into parliament, and the lords 
may reverfe fuch fecond judgment. Show. Parl. Ca; 
24, 110. 1 Vent. 334. Raym. 330. 2 Fon. 99. 2 
Lev. 232. 

So a writ of erfor lies into parliament upon a judg- 
ment in B. R. either in a caufe brought there by 
writ of error, or originally commenced there. 1 Ro. 
Abr. 745. 

And tho’ upon a judgment in the King’s Bench, fince 
the 27 Eliz. cap. 8. the party may elect either to bring 
a writ of error in the Exchequer chamber, or in parlia- 
ment; yet if the caufe commenced in the King’s Bench 
by original writ there lies no writ of error but into 
parliament; alfo if he ele&ts to bring error in the Ex- 
chequer chamber, regularly he cannot after bring error 
in parliament upon the firit judgment. 1 Séund. 346. 
Carth, 180. 8. P. 

And therefore it feems, that if a writ of error be brought 
upon a judgment in the Exchequer chamber, where the 
judementis affirmed, and after error is brought upon the 
fame judgment in the parliament; this writ of error is 
no /uperjedeas; but if the writ of error be brought upon 
the judgment in the Exchequer chamber, it is a /uper- 
Jedeas. See 2 Rol. Abr. 492. 2 Lev. 232. 

To reverfe a judgment given in the court of Common 
Pleas, the writ of ‘error is made returnable in the King’s - 
Bench, and error is not to be brought in parliament: 
Though where a writ of error is brought in 2s R. upon 
a judgment given in C. B. and the judgment is reverfed 
or affirmed in B. R. the party grieved may have. writ- of 
error returnable in parliament. 31 Eliz. c. 1. 1 Lill, 
Abr. 519,521. Erroneous judgment in the court of Ex- 
chequer, is to be examined by the Lord Chancellor, Ic. 
with fome of the juftices, and fuch other fage perfons as 
they think fit; and if any error be found, they fhall cor- 
reé& the rolls, and fend them into the Exchequer, in or- 
der to make execution, Fe. Stat. 31 Ed. 3. cap. 12. 

If an erroneous judgment be given in Londen, or other 
place, which is a court of record, the party grieved thall 
have a writ of error, and this writ may be returned into 
the Common Pleas, or into the King’s Bench, at the plea- 
fure of him who fueth the fame. F. N. B. 44. 

No writ of error lies ix Banco or Banco Regis, upon a 
judgment given within the five ports ; but by cuitom fuch 
judgment is examinable by bill in nature of a writ of er- 
ror coram domino cuftode feu gardiano quinque portuum apud 
curiam Juam de Shepway. 4 Intt. 224. 

If a judgment be given in the court of ftannaries of 
the dutchy of Cornwall, no writ of error lies upon this 
in Banco or Banco Regis, becaufe it hath not been ufed ; 
but of this there may be an appeal to the guardian of 
the ftannaries, and from him to the Prince; and when 
there is no Prince, to the King’s counfel. 1 Rol. Abr. 


TAS: 
A writ of error lies in the Common Pleas upon a judg- 


ment given before the judges of affife. 1 Rol. Ar. 
745. But fee 1» Leon. §5. 3 Leon. 55, 159. Dyer 
250. Moor 78. 1 And. 12. Cro. Eliz. 26. Carter 
222. 


Upon a judgment given in the Hufings in London, a 
writ of error lies at St. Martin’s before certain juftices. 
1 Rol. Abr. 745. -1 Lev. 309. 2 Saund. 253. 8. Pe 
and that upon-a judgment of the faid juitices, a writ 
of error liesin parliament. See 2 Leon. 107. 

In Wales, at the Great Seffions there, a writ of error 
lies on perfonal a&ions to the council of the Marches of 
Wales; and if they give an erroneous judgment, it is 
final, for the ftatute 34 H. 8. c. 26. ordains this writ to 
the council there; and fince that act, no writ of error 
has been granted of fuch erroneous judgment; Upon er- 
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rors in real or mixed ations in Wales, writ of error lieth 
into the King’s Bench. Fenk. Cent. 71. And fo in per- 
Jonal ations now by 1 W.& M. c. 27. 

In fome cafes a writ of error lies in the fame court 
Wherein the record is. 

If upon a judgment in B. R. there be error in the pro- 
cefs, or through the default of the clerks, it fhail be re- 
verfed in the fame court x writ of error fued there before 
the fame juftices. £. N. B. 21. Poph. 181. 1 Rol Abr. 
746. 

So if one is indi&ed of treafon or felony in B. R. or 
being indicted elfewhere, the indiétment is removed in 
B. R. and by procefs of that court he is erroneoufly out- 
lawed, ; and fo returned ; a writ of error may be brought 
in B. R. for the reverfal thereof. 3 Infl. 214. 

Alfo if an erroneous judgment in point of law be given 
in B. R. upon an indi€ment in London, a writ of error 
may be brought in the fame court; for though in civil 
Cates error does not lie in the fame court, unlefs for a 
matter of faét; yet in criminal cafes it lies as well for an 
error in law as fat. 1 Sid. 208. 

But if an erroneous judgment be given, and the error 
lics in the judgment itfelf, and not in the procefs, a writ 
of error does not He in B. R. of fuch judgment, 1 Rel. 
Abr. 746. 

If a record is removed by writ of error out of the Com- 
mon Pleas into the King’s Bench, and the writ of error 
for infufiiciency i is quathed in the King’ s Bench, the plain- 
tiff in error may have a writ coram wobis refiden’. But 
fuch new writis not a /uferfedeas in itfelf as the firit 
writ was, and therefore he mut move the court for a 
Juperfedeas, and put-in bail thereon. ` Carth. 368—g. 

So if fuch fecond writ be quafhed for infufficiency, 
yet the court will grant a new or fecond writ of error cs- 
ram vobis refiden’. As allo a fuperfedeas on putting in 
bail; for fuch fecond writ being void, is as if there had 
been none before. Carth. 3093370» 


IV. Hew errors are to be afigaed. 

In writ of error, when the record comes into court, if 
the plaintiff all that term doth not aflign his errors; or if 
he do it, and omit to fuea frire facias ad audiendum er- 
rores, againit the defendant in errors, returnable the fame 
term, or the next, all the matter is difeontinued ; and the 
next term a new writ of error is to be fued out upon the 
record direéted to the fame juftices, &c. F. N. B. 20. 
If he that brings writ of error, difeontinues before the 
defendant in the writ of error pleads to it, he may have a 
new writ of error; ; but if he difcontinue after the defen- 
dant hath pleaded Jz nullo eff erratum, he may not have a 
hew writ. 1 Lill. 522. The parties, upon the removal 
of the record by the writ of error, have no day in court 
given to either of them; fo that if the plaintiff in error 
delay to fue forth his fti fac. ad audiend. errores, the de- 
fendant hath no way to compel him, but by faing out a 
Scire facias quare-executionem non, Fc. And if thereapon 
the plaintiff in error doth not plead that his errors are af- 
figned, but fuffer judgment to pafs upon two mikils, no 
errors afterwards affigned fhall prevent execution. Car- 
thew’s Rep. 41. As before obferved, the fci. fac. ad 
audiend, errores is only ufed'in B. R. In the Exchequer 
chamber zofice is given. It is faid the ufual praétice is, 
that the defendant in the writ of error, by confent doth 
voluntarily take notice of the aflignment of errors, and 
this confent is teltified by his pleading In nallo eff errat. 
and then there is no occafion for a /cire facias ad audiend. 
error’. Ibid. 

Erbin: are to be affigned in the term, or the writ of 
error will be quathed. 1 Lill. dér. 524. When the 
record is in court by writ of error, the plaintiff in errors 
ds to affign his errors ; and may have a fire facias before 
-the record is entered: And the manner of aligning er- 
rors, according to the ancient pradice, is to puta pit 
into court, and fay in the bill, iz hoc erratum ef, © 
dhewing in certain in what things. F.N. B. 20. The 
affignment of error, in omnibus erratumis not good ; for 
the judgment i is founded Bea the original writ, count, 
pleading, ifue, procefs, trial, and fo is manifold. Fens. 
Cent. 84. Errors not afigned in the record, may be af- 
figned.atter a fcire facias ad audiend. erreres ; as the record 
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is in court; but it is not fo of a warrant of attorney, 
which is an error in fact, and not upon record. Ibid. 140. 
5 Rep. 37: sieht 

If one in execution brings error, he ought to affign the 
errorsin his proper perfon : And in cafes of outlawry for 
felony, errors fufficient muft be certainly ‘alledged in wri- 
ting, before the writ of error is allowed. Fenk. Cent. 165, 
179. Where a recovery is had, and error brought, if 
the original writ doth not abate by death; hut is abate- 
able only, as by entry into the land pending the writ, or 
coverture, acquifition of a dignity, a partial array re- 
turned,’ aid denied, &¢. that fhould have been pleaded, 
and were not: Thefe fhall not be affigned for error; 
for they are waved, becaufe no exception was taken to 
the erik 9 Rep.47- 21 H. 6. 29. 

‘he afligning general errors is to fay that the decla- 
o Ee. is not fufficient in law; and that judgment 
was given for the plaintif, where it ought to have been 
for the defendant: And the errors of a judgment are 
now to be afligned on the record, to appear with it to 
the court. lt muft: appear in the record, that judg- 
nent was given for a matter out of the jurifdiction of the 
court, for the plaintiff in error to afign that for error. 
And that hall never be affigned for error which might 
have been pleaded to the action. Roll. Rep. 50, 88. 
VERTET 

The plaintif in error cannot adign error in fact, Ri} í 
error in law together, for thefe are diftinét things, and 
require different trials. 1 Rol. Abr. 761. 1 Sid, 147 
1 Leon. 105. But vide ante. ty, 

If the plaintiff in errors affigns errors in fa, ander- — 
rors in law, which are not afŭgnable together, and the 
defendant in error pleads zn nullo eft erratum; this is @ a 
confefion of the error in fact, and the judgment mut 
be reverfed, for he fhould have demurred for the dupli- 
city. Style 69, 1 Lew. 76... Salk. 268. 6° Mod. 1135 i 
206. eo REA: 5 
Alfo if an error in fa&@ be well affigned, in nullo of 
erraium is a confeflion of it, for the defendant ought to 
have joined ifue upon it, fo as to have it tried by the Si 
country, 1 Sid. 93. Raym. 59. A 

But if an error in fa& be ill afigned, ine ai ef ie 4 
ratum is no confeflion of it; as if it be afligned, that fuch oad 
a one at the time of the return of the wenire was not fhe 
riff, and the record be removed into B. R. by certior 
there in nullo eff erratum is no confeffion of that eid ; 
caufe the record is not in court, that being no part of 
record, for the plea is 7x nullo eff erratum in recordo. — 
Jac. ee 29, 521. Raym. 231.. Cro. Car. 421.59 1) 
Abr. 758 

So if the plaintif in error afligns an error in fact, viz. 
that the defendant, who wasan infant, did not a 
by guardian, but by attorney, and concludes with hoc s 
paratus off verificare, inftead of concluding to the coun- % 
try, as he ought to do, though the defendant in error 
pleads ix xullo eff erratum; yet it fhall not ay f 
confeflion, but fhall be taken only for a demurrer. © ; 
58. 






















Alfo if an error in fa&t, that is not affignable, ‘ba af- 
figned, and ix nullo eft erratum be pleaded, it is no con- 
řefion; as ifit be afigned, that fuch- a day there BETO) 
court of Common Pleas fitting, becaufe that is againt 
the record, and in fuch cafe zx nullo eff erratum is Onl 
demurrer; foif a man fays he did not appear, -and 
record fays he did, iz xullo efè erratum is no confeñion, , 
but a demurrer, becaufe it is againft the record. Cro 
Car. 12, 29, 52. Yelu. 58. Rayw. 231. 1 Vent, 2526 i 
3, Keb. 259. 1 Lev. 76, ie 

It has been held, that an error in fa cannot f: 
figned in the Exchequer chamber: Though by fome au- 
thorities, errors in fact may be afligned as errors in é 
2 Mod. 194. 2 Nelf. Abr. 708. 

By 30 Car. 2. c. 6. In aétions real, far > 
mixed, the death of either party between » verdi& 
judgment, fhall not be alledged for error. 

It feems a gencral rule, that nothing can be af pi 
for error that contradicts the record; for the reco 
the courts of juftice being things of the greateit cre 
cannot be quettioned but by matters of equal no 


riet 
with themiclves ; wherefore, though the matter E 
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fer error fhould be proved by witnefles of the belt credit, 
yet the judges would not admit of it. ‘1 Rol. Abr. 757. 
Hence it is, that in a writ of error to reverfe a fine, the 
plaintiff cannot aflign, that the conufor died before the 
tefte of the dedimus, becaufe that contradicts the record of 


„the conufance taken by the commiffioners, which evident- 


ly thews that the conufor was then alive, becaufe they 
took his conufance after they were armed with the com- 


. miffion, and the dedimus iffued. Dyer 89. 1 Rol. Abr. 


757+ 
- V. What defence may be made by adefendant in error. 


- The defendant in error may plead a releafe of all er- 
rors, or a releafe of all fuits, and thefe pleas, if found 
for him, will for ever bar the plaintiff in errer. 1 Rol. 
dir, 788. 

So where by a writ of error the plaintiff fhall recover, 
or be reitored to any perfonal thing, as debt, damage, or 
the like, a releafe of all actions perfonal is a good plea ; 


_ and when land is to be recovered or reftored in a writ of 


error, a releafe of actions real is a good bar; but where 
by a writ of error the plamtiff fhall not be reftored to any 
perfonal or real thing, a releafe of all actions real or per- 
fonal is no bar. Co. Lit. 288. b.. 8 Co. 152. 1 Rol. 
Abr. 788. 2 Rol. Abr. 405. 

. Alfo if a man lofes in a real action, and he releafes 
all his right to the land, this fhall bar him of his writ of 
error, for no perfon can bring a writ of error to reverfe 
a judgment that is not intitled to the land, &c. for the 
courts of law will not turn out the prefent tenant, unlefs 
the demandant can make out a clear title; poféfion al- 
aways carrying with it the prefumplion of a good title, till 
the right owner appears. 1 Rol. Abr. 747, 788. Dyer 
go. a. 3 Leo. 36. 

Hence it is, that if a man releafes all his right of the 
land of which a fine was levied, he has thereby barred 
himfelf of his writ of error; for his releafe having for 
ever excluded him from the land, he can have no writ of 
error, becaufe nobody is intitled who cannot have the 
land, of which the fine was erroneoufly levied. Cro. 
Bliz. 469. 1 Rol. Abr. 789. 

«Ifthe tenant, pending a precife againft him, aliens 
in fee, and after judgment is given againit him, and he 
brings a writ of error; this feoffment is not any bar to 
the writ, becaufe he was privy to the judgment after. 1 
Rol. Abr. 788. Bridg.77. 1 Rel. Rep. 306. 

Ina writ of error to reverfe a common recovery, it is 
no good plea, that the plaintiff’ pending the writ of er- 
ror hath entered into part, for before the poffeffion was 
taken from him, he might have error to reverfe the judg- 
ment, though not to have reftitution. 1 Lev. 72. 

Ina fire facias againit a tertenant, he may plead a 
teleafe of error, though he be not privy to the judgment. 
9 Hen. 6.48. Bro. 9. S.C. 

_ But the tertenants cannot plead in abatement of the 
writ of error, but only in bar as a releafe, Gc. in main- 
tenance of their title. 1 Lev. 72. 

After ia nullo eft erratum pleaded, the party affirms the 
record to be perfect, and he is foreclofed to fay there is 
error in it: Fhough the court 'is not. reftrained from 
examining into it. 1 Salk. 270. The judges are not 
bound to fearch for errors in the record, which were not 
afligned; but may if they will; and if they find error 
they ought to reverfe the judgment. Jeuk. Cent. 159. 


VI. Of the judgment to be given outa writ of error. 
- A judgment cannot be reverfed in part, and itand good 
as to other part; or be reverfed as to one party, and re- 
main good again the reft: Though if there be error in 
awarding execution, the execution only fhall be reverfed, 
and not the judgment. Hob. 90. The judgment is an 


_intire thing, and therefore it cannot be reverfed in part, 
and affirmed in part; but if it is erroneous as to any 
part, the intire judgment muft be reverfed. 


Carth. Rep. 


- 235. If judgment is entered againft joint defendants, 


= when one of them is dead, the judgment fhall be reverfed 
_ for error as to all of them ; for in fuch cafe the plaintiff 
eught to make a fpecial entry of the death of the party, 
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with Nihil alterius verfus eum fat, and then take judgment 
only againft the others. Ibid. 149. 

The court of Exchequer chamber have not any autho- 
rity, but to reverfe or affirm the judgment, Ge. for they 
cannot make execution. Cro. Eliz. 108. But where 


judgment is given for the defendant, and the plaintiff 


brings a writ of error; if the judgment is reverfed, the 
court which reverfes the judgment fhall give judgment for 
the plaintiff, as the other court ought to have done. 
Yelu. 117, 118. In the Exchequer chamber, after re- 
verfal of a judgment, &&c. in B. R. the court gave judg- 
ment, guod quer. recuperst, Fc. but becaufe they wanted 
power to award a writ of inquiry which was neceflary, 
being on a demurrer, therefore it was fent back into B. 
R. for the execution of that writ, and thereupon to give 
final judgment: But if the judgment is again{t the 


plaintiff in B. R. upon a fpecial verdict, and that judg- 


ment is reverfed in the Exchequer chamber, there being 
no writ of inquiry requifite, the court of Exchequer cham- 
ber doth not only give judgment of reverfal, but a com- 
pleat judgment for the plaintiff in the action. Carth. 
181. If erroneous judgment be had by confent of parties, 
it may be reverfed in the Exchequer chamber; for con- 


Jent of parties may not change the law; but if the con- 


fent is entered upon and made part of the record, it may 
be good. Hob. 5. Cro. Eliz. 664. The reverfal in the 
Exchequer chamber, is res judicata: No writ of error 
lies upon fuch judgment, except in parliament; and it is 
by fix judges at leait, by the ftatute 27 Eliz. c. 8. and 31 
Eliz. ci As 

When judgment is given in B, R. for the plaintiff in 
errors, there fhall be only a judicium revocetur, Fe. en- 
tered with cofts: If for the defendant in errors, that the 
plaintiff zil capiat per breve fuum de errore. The Chief 
Juttice of B. R. &c. or the eldeft judge ought to allow a 
writ of error which is in judgment of law a /uper/edeas 
until the errors are examined, and the judgment affirmed 


or reverfed. Cro. Fac. 534. Asa plaintiff having erro- 


neous judgment may reverfe it; and new judgment may 
be given for him: So if a judgment is reverfed, the 
plaintiff may bring a new aétion for the fame caufe. 1 
Lev. 310. Where a judgment is pleaded in bar of ano- 
ther action, &c. and judgment given on that plea; 
writ of error may be had to reverfe the fecond judgment. 
Cro. Eliz. 503.  Fenk. Cent. 259... And debt lies upon a’ 


judgment in B. R. after a writ of error. brought ; which 


is only a /uperfedeas tothe execution. © r Lev. 153. 

In a writ of error upon a judgment in trefpafs againft 
feveral, if the judgment be erroneous, becaufe one of 
the defendants was within age, and appeared by attor- 
ney, the judgment fhall be reverfed ix tota againit all. 
1 Rol. Abr. 776: Cro. Fac. 289.8. C. and 303: S-P. 
adjudged. Allen 74, 75. SG. andis. P. adjudged. 
Style 121, 125, 406. 8. P. adjudged. 

By flat. 5 Geo. 1. c. 13. itis enacted, That all “aurits 
of error, wherein there fhall be any variance from the ori- 
ginal record, or other defeét, may be amended by the 
court, and made agreeable to the ‘record: And where 
any verdict hath been given, in any aétion, fuit, &¢. in 
any of his Majetty’s courts at Wefiminfter, or other court 
of record, the judgment thereon fhall not be ftayed or 
reverfed for any defeét or fault in form. or fubftance, in 
any bill, writ, &c. or for variance in any fuch writs’ 
from the declaration and other proceedings: but this is 
not to. extend to any appeal of felony, or procefs onin- 
di&ment, informations, and appeals, See Judgment. 

€rthmiotum, An ancient word for a meeting of the 
neighbourhood to compromife differences among them- 
felves; which was cuftomary in former days ; it is men- 
tioned in Leg. H.t. c: 57. 

Esbzancatura, (from the Fr. erancher) Cutting of 
branches or boughs in forefts, fc. Hoved. 784. 

Efcalnatre, To feald: Efcaldare porcos, was one of our 
ancient tenures in ferjeanty; as appears by the inquifition 
of the ferjeancies and knights fees in the 12th and 13th 
years of King osx, within the counties of Efex and Hert- 


ford. Lib. Rub. Scaccar’ MS. 137. 


€icambio, (derived from the Span. cambier to change) 
Was a licence granted to make over a bill of exchange to 
another 


BD. & 4 Hs a | 
It hath been held, that entring a committitur upon the 


roll was tot fuffielent to charge the marbal with any ef — 
cape,’ without proving an aétual imprifonment; but that 













another beyond the fea: for by the Star. 5 Ri 2. e. 2. No 
merchant ought to exchange or return money beyond fea, 
without the King’s licence. Reg. Orig. 194. See Ex- 
change. proving the party to be actually in prifon, though there 
Efcape, (efapium, from the Fr. cfehapper, i. €. efu- be no entry made in the marthal’s book (without which 
gere to fly from) Signifies a violent or privy evafion out of | he pretends he knows not how to take charge of them) is 
fome lawful reftraint ; as wherea perfon is arrefted or im- | fufficient. 1 Sid. 220. 1 Keb. 775. 
prifoned, and gets away before delivered by due courfe of | And now for the greater fecurity of creditors, and the 
law. Staundf. P. C. cap. 26, 27. better to enable them to prove the atual cuftody of the — 
Efcapes are cither in civil or in criminal cafes. As to | prifoner, by Stat. 8 & g Will. 3. cap. 27. fea. 9. itis — 


efcapes in ciwil cafes it is to be confidered, enatted, <“ That if any one, defiring to charge any per- 

i l fon with any action or execution, fhall defire to be in- — 
formed by the marthal or warden, or their refpettive de- 
puties, or by any other keeper of any other prifon, whe- — 
ther fuch perfon be a prifoner in his cuftody, or not, the 
faid marfhal or warden, or fuch other keeper, fhall give 
a true note in writing thereof, to the perfon fo requeft~ 
ing the fame, or to his lawful attorney, upon demand, 
at his office for that purpofe, or in default thereof, falb 
forfeit the fum of 50/. and if fuch marthal or warden! 
or their refpective deputy, Ge. exerciling the faid off 
or other keeper, &c. of any other prifon, fhall give 
note in writing, that fuch perfon is an a¢tual na 
his or their cuitody, every fuch note fhall be taken asa 
fufficient evidence, that fuch perfon was at that time a 
prifoner in actual cuftody.” 

A committitur upon the roll is good evidence ine 
cape, without an entry in the marfhal’s book. La: Ray 


Us 


As to the degree of liberty which may be een 

efcape. 
Every perfon in prifon by out of law is to be! 

in Jalva F ar&a cuftodia, in order to compel them 


I. Where the party foall be faid to be legally committed, 
Jo that the fuffering him to go at large vill be adjudged 
an efcape ;: and what degree of liberty, or going at 
large, /hall be deemed an eícape, as alfo what perfons 
are an{werable for an efcape. 

Il. Of the difference between voluntary and negligent 
efcapes, as alfo between efcapes on mefne procels and 
execution. 

Ill. Of the nature of the a&tion to be brought for an 
efcape, and of the manner of laying it. 

IV. Of the party’s defence fued for the efcape, and 
therein of pleading freth fuit. 
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I. Of legal commitment, «what fall be deemed an efcape, 

and who anfwerable. 

It feems agreed asi a general rule, that where-ever a 
fheriff or other officer hath a perfon in cuftody; by vir- 
tue of an authority from a court which hath jurifdiction 
over the matter, that thé fufering fuch a perfon to go at 
large is. an efeape, for he cannot judge of the validity of 
the procefs or other proceedings of fuch court, and therefore 
cannot take advantage of any errors in them; hence the 
law. allows him, in an aétion of falfe imprifonment, to 
plead fuch authority, which will excufe him, tho’ it be 
erroneous ; but if the court has no jurifdiétion of the 
matter, then all is void, and.confequently the officer not 
punifhable for fuffering a perfon taken upon fuch void 
authority to efcapes: Moor'274. Dyer 175. Poph. 203. 
1 Leon. 30. 8 Co. r4t.:b.' 5 Co. 64. Cro. Fac. 280, 
289. 2 Bulft. 64, 256: ‘Therefore, if a ca. fa. iffue after 
a year and a day, without fuing out a /cire facias, this 
error will not excufe the fheriffin an efcape. 2 Cro. 288. 
Salk. 273. But though a fheriff may not take advantage 
of an erroneous procefs; yet he fhall of avoid procefs, on 
which itis no efcape to let a prifoner go. 

If at the petition of 4. and the reft of the creditors of 
B. acommiffion upon the ftatute again bankrupts is if- 
fued out againft B. and thereupon the commiflioners fit 
and. offer interrogatories to C. and he refufes to be exa- 
mined, and by them is. thereupon. committed to prifon, 
and the gaoler fuffers him to efcape, as the commiflioners 
had fufficient authority to commit, and 4, was prejudiced 
by the efcape, he may maintain an attion againft the 
gaoler. 1 Rol. Rep. 47. Moor 834. pl. 1123. 8. C. 

The fheriff. cannot be charged with an efcape before he 
had the party in a€tual cuftody by a legal authority ; and 
therefore if an officer, having a warrant to arreft a man, 
fee him fhut up in a. houfe, and challenge him as his pri- 
foner, but never actually have him in his cuftody, and 
the party get free, the officer cannot be charged with an 
efcape. , Bro. Efcape, 22. 

But if A. is arrefted, and in the actual cuftody of the 
fheriff,, and afterwards another writ is delivered to him at 
the fuit of F. S. upon the delivery of the writ, Æ. by 
con{truction of law is immediately in the fheriff’s cu- 
ftody, without an aétual arteft; and if he efcapes, the 
plaintiff may declare, that he was arrefted by virtue of 
the fecond writ, which is the operation it has by law, 
and notaccording to the f2&. 5 Co. 89. 

If a perfon out upon. bail renders himfelf in difcharge 
of his bail, and a reddidit fe is entred in the judge’s 
book, and a committitur filed in the office, and the prifoner 
afterwards efcapes; yet if no notice was given to the 
marfhal of fuch render, nor no entry made of the com- 
mitment in his book, the prifoner fhall not be deemed in 
cultody fo as to charge the marfhal with an efcape; but 
it feems this matter cannot be infifted upon after trial. 
1 Salt. 272—3, 


their creditors. Plow. 36. 3 Co. 44. 2 Taf. 381. 
Rol. Abr. 806. 

Perfons in the King’s Bench and Fleet prifons, are 
actually: detained within the faid prifons; and if th 
efcape, action of debt lies againft the warden, Jc. 
R. 2. c..12. But now the marfhal or warden grai 
liberty of the rules to fuch as they think proper, 
criminally charged) on proper fecurity. Keepe 
thofe prifons fuftering prifoners either upon contempt 
meine procefs, or in execution, to be out of the rule 
cept on rule of courts, &¥¢.) is an e/cape; and perk 
niving at an efcape fhall forfeit 5oo/. Ge. by 8S 
c.27. And by this ftatute where any prifoner in execu 
efeapes,, the creditor may have any other new executi 
againit him. By Stat. 5 Anz. c. 9. If any perfon | 
ftody, for not performing any decree in Chancery 
efcape, the party for whom the money is decreed may h 
the fame remedy againft the fheriff, as if the prifone ; i 
been in cuftody on execution. A prifoner ine n ie 
fhould not be allowed to go out of the gaol; fori Bi 
out, tho’ he returns again, it is an e/cape. 3 Rep. 
2 Init. 260, 381. lfa theriff or gaoler fuffer his 
in execution to go abroad, unlefs it be by licenc 
Lord Chief Fuftice, and of the plaintiff; this wil 
ef-ape in law, although he come to prifon again. 
37. And yet in London, by fpecial cuftem there, in fo 
cafes the prifoner may go abroad with his kee 
will benoc/cape. Ibid. See Hob. 202. Where the J 
of the court, and plaintiff in the fuit, agree that 1 af 
ner fhall be at liberty, and he go out and return a 
time; it is no e/tape: but this may not be without th 
fheriff’s confent. Dyer 275. 

If a plaintiff by word licenfe the fheriff to de 
prifoner, no action will lie for this as an efcape. 27 
24. IftheKing, or any great man fhall requirea | 
Ge. to fet his prifoner at liberty, or threaten him if 
do not fo; if he do it accordingly, it will be an fee 
him. Dyer 278, 297. But where there is no goot 
prifonment at the time of the g/cape; as if a m 
imprifoned by a court that hath not power to im 
him, &c. there can be no e/cape. -14 H. 7.. i 
66, 306. 2 Bulf. 237. A plaintiff having judg 
it was ruled that the defendant fhould pay fo much mor 
before fuch a day, and if he failed, then the plaintif t 
take him in execution; on failure of payment, he 


i taken, | 


- staken, and then fued an audita querela in the Chancery, 
-where.on a fuggeftion he had an injunction and /uperfedeas, 
and was bailed and fet at large, the plaintiff not being 
-paid his debt: as this:was done after judgment and 
‘execution, it was faid to be ian efape in law. Mich. 11 
Jat. 1. 2 Bulf, 120. 12 Shep. Abr. 318. 

_ If-there be an efcape by the.plaintit¥’s confent, when 
he did not intend it, the law is hard that the debt fhould-be 
thereby difcharged ; as where‘one was in execution in B. R. 
and fome propofals being made to the plaintiff in be- 
thalf of the pritoner, feeing there was fome likelihood of an 
‘accommodation, the plaintiif confented to a meeting in a 
certain. place in London, anddefired the prifoner might be 

_ «there, who came accordingly: this was held to be an 
eftape, with the plaintiff’s confent, and ‘he could never 
‘after be in execution at his fuit for the fame matter. 2 
Mod. 136. It hath been adjudged no. ef ape to-let a pri- 
foner yo where the fheriff hath the prifoner in cuftody, 
if it be before-the return ‘of the writ: tis fuiicient if 
-the officer have the party at the return of the writ, &c. 
Moor299.-.1 Salk. 401. 2° Nelf 739, 740. Yet it 

. hath been held, that where a habeas corpus is granted to 
-bring a-perfon in‘o court, if the fheriif on the way let 
shim govat largelin the county, or carry: him round about 
,a-great away, Ge. it will bean etape.: 1Mod. 116. | 
‘And an ¢/cape in one place is an e/cape in all places; for 
ca prifoner being once e/caped, and at large, it fhall be in- 
-tended she is:confinedto no place, fo that for e/cape action 
-may be brought againit the prifoner in any county. 1 
Lill. Abr.537. Committing the marjhal of the mar/balfea 

to prifon, where an e/cape in law of all the prifoners there. 
‘See Sle 375. gs 

. Ifa woman warden of the Fleet prifon marries her 
prifoner, or if a herif) @c. marries a woman-in execu- 
‘tion with him, in-either cafe it will be deemed-an efcape 

| Min law. Plowd. ‘17. 

~ Ifa man hath judgment againft two perfons, and 
both are taken in execution, if the fheriff fuffer one of 
‘them to efenpe, he fhall be anfwerable for the ‘whole 
idebt, though he hath one of them fill incuftody. 1 Rol. 

Abr. 810. Si j ' 
| By the Stat.8:& 9 Wul..3. cap.27. fe@. 8. It is en- 
eatted, <* That if the marfhalor warden for ‘the time be- 
ng, or their refpeétive deputy or deputies, or other 
pe ca or keepers of any: other prifon ‘or prifons, fhall, 
after one day’s notice in writing given for that purpofe, 
-refufe to fhew any prifoner.:committed in execution to 

_ othe creditor, at whofe fuit fuch \prifoner was committed 
+or charged, or to his attorney, every fuch refufal fhal! be 
-adjudged to be an efcape in law.” 





With refpect to the perfon anfwerable for an efcape. 
In cidilcadions the theriff is'to anfwer for the efcape of 
his bailiff; as the bailiff is for that of his fervant: and 
ation on the cafe ‘lies again{t the ‘herif for an efcape 

upon mefne procefs, becau/e the plaintiff is prejudiced in 
bis fuit by it. Cro. Eliz. 623, 625. 1 Danv. Abr. 183. 
‘Butif he is arreited, and re/éued before brought to gaol, 
-the theriff is not chargeable; though if a defendant in 
__ execution is refcued, the fheriff is liable for the whole 
-debt ; and is to have his remedy againit the refcuer. 
- 2 Qro. 419. Dyer 241. See Bath. Ni. Pri. 59, 60. 
Where a perfon is in cuftody on mefne procefs, and being 
outlawed after judgment at the fuit of another, the judg- 
-ment creditor brings a warrant on a:capias utlagatum, and 
_ delivers it to the fheriff’s officer, who hath him in cuttody ; 
sif the officer afterwards: permits the perfon to efcape, 
»though he refufe to execute the warrant, the fheriff is 

_ ,chargeable\in attion of the cafe. 5 Rep. '89. 
- Where one has the cuftody of a gaol of freehold or 
_ (inheritance, and commits it to another perfon, who is in- 
 fufficient, the fuperior is anfwerable for all efcapes fuffered 
“by his inferior; but if the inferior be {ufficient, the action 
uft be brought againft him, and not againft the fuperior. 
_ Seeg Co. 98. 2 Fon. 60. 2 Lev. 158. 1 Vent. 314. 












tech prifon and warden of the Fleet, shall be executed 


by the feveral perfons to whom the inheritance of the 















ES © 


prifons, prifon-houfes, Ee. of the faid prifons, or either 
of them, fhall then belong refpectively, in his or their 
refpective proper perfon, &c, or by their fufficient deputies; 
for which deputies, and for all forfeitures, efcapes, and 
other mifdemeanors in their offices by fuch deputies per- 
mitted, &¢. the faid perfon in whom the aforefaid in- 
heritances refpectively are, fhall be anfwerable ; and the 
profits and inheritances of the faid offices fhall be fe- 
queftered, &c. to make fatisfaction for fach forfeitures, 
efcapes, (ic. refpectively, as if permitied, Se. by the 
perfons themfelves, in whom ‘the refpective’inheritances 
ofithe faid'prifons fhall thenbe.” 

If a perfon that hath the fee of a prifon makes a leafe of 
it for life or years to another, who fuffers an efcape ; the 
party grieved thereby mutt profecute the leffee for it, and if 
he be not fufficient to anfwer, he may fue the leffor. 4. 
Rep. 98. A prifoner efcapes out of the King’s Bench, 
or Marfbalfea, or the Fleet; the keeper of the prifon out 
of which he efcaped is'to’be charged with it; but if the 
efeape be from either of the! Counters, the action must ‘be 
brought againit the herits ofiLendon. Dyer 278. 3 Rep. 

2. 
Action of efcape againd the warden of the Fleet for an 
eftape upon mejne proce/s; the prifoner returns to the 
Fleet the {fame'day, ‘and the*plaintiff afterwards proceeds 
to final judgment againft him, yet the aétion lids againft 
the “warden. Ravenfereftiv. Eyles, Efg. WilfRep. par. 
2. p. 294. In an efcape:upon mefne-proceis out of the 
borough court, brought in B. R. againit the bailif thereof, 
the'defendant fhall not take advantage in B, R. of ony 
error in the procefs below. Jd. Bull v. Steward, par. 1. 
fo. 285. 2 wages 

Aétion of efcape will not lie againft the executor or 
adminiftrator of a fheriff, %c. for an efcape, becaufe it 
was perfonal, and moritur cum perfona: bat it may be 
otherwife if there beia judgment recovered againit the 
fheriff before/he'died. Dyer 322. 

If there are two fheriffs of the fame place, and an 
aétion of efcape is brought againitthem both, if one of 
them dies, yet the writ fhall not abate; for it being in 
nature of a trefpafs, and'merely perfonal, the party cam 
only have remedy againft the furvivor. Cro. Eliz. 625. 

An old fheriff omits turning over a prifoner in execu- 
tion to the new theriff, *tis faid to bean efcape; fo where 
there are two executions againit a man, and in the in- 
denture of turning over mention is made but of one, Se. 


3 Rep. 70. 


Il. Of the difference between negligent and voluntary 
sfcapes, and alfo between efcapes on mefne procefs and 
execution. 

There are two kinds of efcapes; voluntary and negli- 
gent: Voluntary is when one arrefts another for felony, 
or other crime, and lets him go by confent; in which 
cafe the party that permits the efcape is efteemed guilty 
of the crime committed, and muft an{wer forit: Negligent 
efcape is when one is arrefted; and afterwards efcapes 
againft.the will of him that arrefted him, or had him in 
cultody ; ‘and is not purfued by frefh fuit, and taken 
again before the party purfuing hath loft fight of him. 
Cromp. Juft. 36. And for thefe negligent efcapes, the 
gaoler, ĉc. is to be fined. One negligent efcape will 
not amount to a forfeiture of a gaoler’s office, as one 
voluntary one will ; but many negligent efcapes will do 
it: and the fine for fuffering a negligent efcape of a per- 
fon attainted, was by the Common law of courfe 100%, 
and in other cafes at the difcretion of the court. 3 Lev. 
288. 2Lev. 81. 

It was formerly held, that where the fheriff fuffered a 
prifoner in execution to make a voluntary efcape, the 
prifoner was in fuch cafe abfolutely difcharged from the cre- 
citor, and that the right of aétion was intirely transferred 
againit the theriff, who by means of fuch efcape became 
debitor ex delio, 1 Leon. 73. Hob. 202. S. P.~ But 
now, if any prifoner efcapes who was in‘execution, his 
creditors may retake him by cap. ad fatisfac. or bring action 


.of debt on the judgment, or a fcire fac. agaja® him, e. 


1 Vent. 269: 3. Salk. 160. And fee 8 & 9 W. 3. e. 
27. A prifoner taken in execution makes a tortious 
efcape, the party at whofe fuit be was taken in exe- 

4 _ Cution 
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éution fhall have an alias ca. fa. to take him in exectition 
again; or action on the cafe againft the fheriff: but if 
the fheriff voluntarily permit the efcape, action of debt 
is to be brought againit the fheriff; and on fuch a voluntary 
efcape, the plaintiff may have a new execution. 1 Lill. Abr. 
536. 3 Lev. 211. Ifa man efcapes, with the confent of 
the gaoler in a civil cafe, he cannot retake him. 3 Rep. 
32. For ’tis faid the execution is difcharged, fo as the 
party may not be taken again, or judg’d in execution by 
law. Hob. 202. Andif he be allowed to go with a keep- 
er into another county, itis fuch an efcape and difcharge, 
that if hé be there detained, out of the power of the fheriff, 
it will be falfe imprifonment. Ploawd. 36. Dyer 166. 
Though if a perfon be permitted to efcape, by the fheriff, 
he may be taken by the party; for it may be the fheriif is 
infuficient to anfwer. 1 Vent. 4. If the plaintiff permit 
the prifoner to efcape, he cannot afterwards retake him; 
and if the body and goods, &c. of a conufor are taken 
in execution upon a ftatute-merchant, if the conufee agree 
that he fhall go at large, it is a difcharge of the whole 
execution, and the conufor fhall have his lands again: 
’tis otherwife if the fheriff had permitted him to eicape, 
the execution on the lands would not be difcharged. 
2 Nelf. Abr. 737. A difference is to be obferved between 
permifive and negligent efcapes; for. if a fheriff fuffer a 
prifoner voluntarily to go at large, the fheriff cannot re- 
take him even upon frefh fuit; and if he does, the pri- 
foner may have an action of trefpafs againft him. Carts 
212. 

If the marfhal of the King’s Bench, or warden of the 
Fleet, or any other who hath the keeping of prifons in 
fee, fuffer a voluntary efcape, it is a forfeiture of the 
office. 3 Mod. 146. Carter 212. And there is like- 
wife a farther penalty of 500/. added by 8& 9 W. 3 
c. 27. abovementioned, 

If the fheriff fuffer a perfon arrefted on mefne procefs 
to efcape, an action lies againft him at Common law, 
from the delay and prejudice which the party. fuffers 
thereby. 1 Rol. Abr. 99, 807. - Moor 852. Cro. Eliz. 
623, 652, 868. Cro. Fac. 280. 

But there is this difference between an efcape on me/ne 
procefs and execution, if the fheriff arrefts a perfon on 
mefne procefs, and he is refcued by F. $. he may re-- 
turn the refcue, and fuch return is good, and no action 
of efcape lies againft him after fuch return; but the court 
will ifue procefs againft fuch refcuer, or fine him; for 
in this cafe, tho’ the fheriff may, yet he is not obliged to 
raife the poffé comitatus. 1 Rol. Abr. 807. 1 Jon. 207. 

1 Rol. Rep. 388. 3 Lev. 46. 

But after judgment, on a capias ad fatisfaciendum, the 
fheriff cannot return a refcue, for in fuch cafe the fheriff 
is obliged to raife the poe comitatus, if needful, and there- 
fore, if he return a refcue, an ation of efcape lies, or a 
new capias, for the return of an ineffectual execution is 
as none. 1 Rol. Abr. 807. Cro. Car. 240, 255. 8 Co. 
42. See Bath. Ni. Pri. 59, 60. 

It will not be a good plea, for the fheriff in ation upon 
an efcape, that the prifoner refcued himfelf, &c. for the 
fheriff may command the fof? comitatus to help him ; but 
this has been held to be only in cafe of executions. 6 
Rep. 51. 1 Cro. 868. 


Ill. Of the nature of the ation to be brought for an 

efcape, and the manner of laying it. 

At Common law the plaintiff had no remedy againft 
the {herif for an efcape, whether upon mefne procefs, 
or in execution, but by fpecial action upon the cafe. 2 
Inf. 382. 1 Show. 176. 2 Saund. 34. Hard. 30. 

But now, by an equitable conftruction of We/fm. 2. 
cap. 11. Action of debt is given againft the fheriff, and 
by the 1 Rich. 2. cap. 12. againft the warden of the 
Fleet (which extends to all gaolers and keepers of psi- 
‘fons, though infants or feme coverts. 2 Infi. 382.) for 
efcapes in execution. 

Alfo the plaintiff, at his eleGtion, may maintain either 
an aétion upon the cafe, or debt, for an efcape in execu- 
tion. Cro. Fac. 361, 533, 619. Cro. Eliz. 377. 
Dyer 278. b. See 1 Fon. 144. 1 Sid. 364. S.C. 

If a prifoner in cuitody upon a capias utlagatum is fuf- 
fered to efcape, the plaintiff may either maintain an ac- 


tion guf tant againft the fheriff, or bring an attion of debt 
againit him in his own right. Cro. Fac. zen 533» 
619. Cro. Eliz. 877. 

An action of efcape is not a ical aétion, and deere 
fore if one efcapes out of the Marjbaljfea, which is in 
Surry, the action againft the marihal may be laid in 
pee Dyer 278. b. See 1 Fon. 144. 1 Sid. kaa 


Where two perfons are in execution for debt, if one of 
them efcape, debt will lie. 34 H. 6. - 
If a man is in execution upon a judgment in C. B. sal | 
there is a judgment before againit him in B. Ñ. in this . 
cafe, he fhall be in execution for both in the King’s Bench; * 
and if the marfhal there fuffer him to efcape, _ he is 
chargeable with both debts. Dyer 152, 153: ey 
"Tis ufual now, on anefcape on mo/ie proce/s, to declare ; 
againit the fheriff, &c. in cafe, on execution, in debt, x ne 
TAI 1i one 
As to the manner of laying the ait 4 ce - 
In this action it is not neceflary to fet forth all th for- 
malities required by law in other cafes. Cro. J 
See 2 Show. 424. ii 
Therefore if upon a judgment Aseet by a t 
the executor brings a /cire facias, and has judgme i, 
whereupon a capias ad fatisfac. iflues, and B. is avre 
and fuftered to efcape, the plaintiff, in an action a 
the fheriff for this efcape, may deciare briefly upon: 
judgment in the fire facias, without fhewing the gra 
dual proceedings at length, as is ufually done in 
tion of debt upon a judgment. Carth. 148, 1 
Mod. 324. S.C. Cro. Eliz. 877.0 2 odn a 
So if a defendant is arrefted ‘on a fpecial capias 
on an original returnable in B. R. in action for his 
*tis not neceffary to fet forth the original. 
If the plaintif declares, that he fued- o 
of execution againft 7. S. without fetting fo 
judgment, and that the defendant fuffered him to- 
cape; this is an incurable fault; for by this me 
loft the benefit of pleading nul tiel record, wl 
might do if the plaintiff had fet forth the judg n 
Saund. 37—38. 1 Lev. 191. and 1 Sid. 306. 
If 4. recovers againft B. as executor, and has 
in execution, and the fheriff fuffers him to efeape 
action muft be brought as executor in. the 
and not in the debet and detinet. 1 Lutw. 893 
PP4ear:SsrGs $ 
If the plaintif declares, that the prifoner 
mitted, and efcaped, but does not fay, Prout ; 
recordum ; yet upon a general demurrer this fhall be g 
for the gitt of the’ aétion was the efcape, and the coma 
ment only inducement. 2 Salk. 565. 5 ee £ 
See 3 Lev:-393. ss 
If in efcape the plaintiff declares, that hat 
and his wife in execution, and that the defenda 
them to efcape, and the jury find {pecially 
hufband only was taken in execution (it being 
due from the wife before coverture) and that h 
this is fufficient, and the plaintiff fhall have 
for the fubftance of the iffue is found, prec 
fuant to the declaration. 1 Sid. 5. 
So in an aétion on the cafe for the efeape of i. 
the jury found that 4. was taken by J. S. the 
herif, and not by the defendant, the prefent £ 
but finding that he was legally in his cuitody, am 
he fuffered him to efcape, the plaintiff had j i 
Cro. Fac. 380. i 
By the Stat. 8 & 9 W. 3. cap. 27. fa 2i 
enacted, ‘* That it fhall be lawful for any perf 
caufe of action againft the warden of the F. 
upon bill filed in the courts of Common Pleas 
chequer againft the warden, and a rule being 
plead thereto to be out eight days at mof afte 
fuch bill, to fign judgment againit the warden, i 
plead to the bill within three days after fuch rale 
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IV. With regard to the defence of the par 

If the prifon takes fire, by means whereof tl 
ners efcape, this hall excufe the fherif, and 
well plead it. 1 Rol. Abr. 808. 
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So if thé prifon is broke by the King’s enemies, this 
fhall excufe the fheriff, for he can have no remedy over 
againftthem. 4 Co. 84. 1 Rol. Abr. 808. 

But if the prifon was broke by rebels and traitors, the 
King’s fubjeéts, this fhall not excufe him, for he may 
have his remedy over againft thofe. Ibid. 

If a prifoner in execution efcapes without the affent 
of the fheriff, &c. and he make frefh purfuit, and rè- 
take him before any a¢tion brought againit him, this hall 
excufe the fheriff. Cro. Fac. 657. 1 Jon. 144. 1 
Rol. Abr. 808. 


< When a prifoner tortioufly efcapes from the cuftody of 


the gaoler, he may be retaken ; and the sheriff, &c. may 
puriue a perfon eicaping into that or any other county; 
and if he retakes the prifoner on frefh purfuit before action 
brought, it thall.excufe the herif, for there the prifoner 
fhall’be faid to be in execution till. 3 Rep. 44. And 
Where the sheriff is to anfwer the debt and damages for 
 fuch efcape, he fhall have his counter-remedy againit the 
party efcaping; and may take him at any time and place, 
and imprifon him, ’till he hath fatisfied the herif as much 
as he hath paid to the plaintiff; or he may bring an ac- 
tion upon the cafe againft the prifoner, and fo relieve him- 
delf. 5 Rep. 52. Cro. Eliz. 393. 
__ It was formerly held, that the theriff, Sc. might give 
freth purfuit in evidence, and need not have pleaded it. 
: See 1 Mod. 116. 1 Sid. 13. 
But now by the 8. & 9 W. 3. cap. 27. fed. 6. it is 
. enaéted, “ That no retaking on frefh puriuit fhall be 
given in evidence, unlefs the fame be {pecially pleaded, 
‘nor fhall any {pecial plea be allowed, unlefs oath be firit 
made in writing by the defendant, and filed in the proper 
Office of the relpeclive courts, that the prifoner for whofe 
efcape fuch action is brought, did, without his confent, 
Oe knowledge, make fuch efcape ; and if fuch af- 
fidavit fhall at any time afterwards appear to be falfe, and 
the defendant fhall be convicted thereof by due courfe of 
Taw, he thal forfeit the fum of 500/.” See Sherif: 
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-> We are next to confider efcapes in criminal cafes, and 
_ herein is to be enquired, 
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I. What feall be deemed an efcape, and where it hall be 
adjudged voluntary, and where negligent. 

a IL, Where the prifoner may be xetaken after, an efcape, 
and where the eicape is excufed by Juch a retaking ; 
-Or by killing the prifoner, if he cannot be retaken. 
-o M How the oficer /uféring an efcape is to be indided, 
ise and the efcape to be tried and adjudged. 

IV. Of the punifhment of voluntary and negligent 
= ~ efcapes, and of perfons aiding and aflifting prisoners to 


attempt their efcape. 
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k IOI. What feall be deemed an efcape, and where it pall be 

i adjudged voluntary, and where negligent. 
Aman mutt be committed to prifon by lawful mittimus, 
r breach of prifon and efcaping is not felony. If a 
rty is committed for treafon, to break prifon and efcape 
s but felony ; but if a prifoner let out traitors, it will be 
fon. H.P.C. 109. 2 Inf. 590. ‘Where one is 
“imprifoned for petit larceny, or killing a man / 
defendendo, éc. to break prifon and efcape is not fe- 
ony; and if a prifon be fet on fire, not by the privity of 
Bt _ the prifoner, he may break prifon for the fafety of his 
life. 2Jnf. 590. A gaoler refufing to receive a perfon 
__arrefted by the conftable for felony, whereby he is let go, 
í -is guilty of an efcape; but there muft be an actual arrett, 
___ Which arret muft be juftifiable, to make an efcape ; for 
= ~ if it be for a fuppofed crime, where no crime was com- 
tted, and the party is neither indicted nor appealed, 
= &ec. it is no efcape to fuffer a perfon to go at large. 
= Fitz. Coron. 224. Bro. Efca. 27, 28. If a private per 
fon arreft another for fufpicion of felony, he is to deliver 
him toa publick officer, who ought to have the cuiftody 
_ ofhim; for if he lethim go, it will be an efcape. 2 
_ Hawk. 138. And if no officer will receive him, he is to 
oe him to the townhip where arrefted ; or get him 
_ 4. ameer private man, knows B. to have committed 
felony, and thereupon arrefts him, he is lawfully in 
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cuftody of 4. ’till he be difcharged, by delivering him to 
a conftable or common gaol; and therefore if he volun- 
tarily fuffers fuch perfon to efcape, though he were no 
officer, nor B, indicted, it is felony in 4. But ’tis other- 
wife if he never takes him hor attempts it, and lets him 
go. 1 Hale’s Hij. P. C. 594. Juftices of peace in their 
feflions are empowered to inquire of efcapes of perfons 
arrefted, and imprifoned for felony. Stat. 1 R. 3. ¢. 3. 


As to the Jecond point, viz. Where Juch efcape is to be 

efteemed voluntary, and where negligent. 

There can be no doubt, but that where ever an officer, 
who hath the cuftody of a prifoner, charged with and 
guilty of a capital offence, doth knowingly give him his 
liberty, with an intent to fave him, either from his trial 
or execution, he is guilty of a voluntary efeape, and 
thereby involv’d in the guilt of the fame crime of which 
the prifoner was guilty, and ftood charged with. And it 
feems to be the opinion of Sir Matthew Hale, that in 
fome cafes an officer may be adjudged guilty of fuch 
efcape, who hath not fuch intent, but only means to give 
his prifoner that liberty which-by the law he hath no co- 
lour of right to give him. 

Thus, to bail a perfon not bailable by law is a negligent 
efcape. Plowd. 476. And it is faid that the crime is 
equal in a juitice of peace, for taking a felon out of 
prifon, without bail; or fuffering him to go at large 
without commitment, ée. where the offender confefleth 
the felony, as it is in the cafe of a gaoler’s permitting 
anefcape. Dalt. 382. 

If the gaoler fo clofely purfue the prifoner, who flies 
from him, that he retake him without Jofing fight of him, 
the law looks on the prifoner fo far in his power all the 
time, as not to adjudge fuch a flight to amount at all to 
an efcape; but if the gaoler once lofe fight of the: pri- 
foner, and afterwards retake him, he feems in ftrictnefs 
to be guilty of an efcape; and a fortiori therefore, if he 
kill him in the parfuit, he is in like manner guilty, tho’ 
he never loft fight of him, and could not otherwife take 
him, not only becaufe the King lofes the benefit he 
might have had from the attainder of the prifoner, by 
the forfeiture of his goods, &c, but alfo becaufe the pub- 
lick jultice is not {o well fatisfied by the killing him in 
fuch an extrajudicial manner. 2 Hawk. 130. See poft. 
Div. 2. 


Il. Where the prifiner may be retaken after an efcape, and 
where the elcape is licenfed by Juch a retaking, or by 
killing the prijoner if ke cannot be retaken. 

It feems to be clearly agreed by all the books, that an 
officer making a frefh purfuit after a prifonei, who hath 
efcaped through his negligence, may retake him at any 
time after, whether he find him in the fame or in a dif- 
ferent county. And it is faid generally in fome books, ` 
that an officer who hath negligently fuffered a prifoner to 
efcape, may retake him where-ever he finds him, without 
mentioning any frefh purfuit ; and indeed, fince the li- 
berty gained by the prifoner is wholly owing to his own 
wrong, there feems to be no reafon he fhould take any 
manner of advantage from it. But where a gaoler hath 
voluntarily fuffered a prifoner to efcape, it is faid by fome, 
that he can no more juftify the retaking him, than if he 
had never had him in cuitody before, becaufe by his own 
free confent he hath admitted, that he hath nothing to do 


with him. 


Where-ever a prifoner, by the negligence of his keeper, 
gets fo far out of his power that the keeper lofes fight of 
him, the keeper is finable at the difcretion of the court, 
notwithftanding he retook him immediately after; for it 
feems agreed, that this is to be adjudged a negligent 
efcape, which implies an offence, and confequently that it 
mutt be punifhable. Jt is true indeed, that in an aétion 
againft a gaoler, for fuffering one arrefted in a civil action 
to efcape, itis a good excufe for the gaoler, that before the 
action brought, he retook the prifoner upon frejo fuit, 
which is well maintained by fhewing that he purfued him 
immediately after notice of the efcape, though it were 
fome hours afterit, and retook him; but it does not from 
hence follow, that the like excufe will ferve for the neg- 
ligent efcape of a criminal, becaufe this is an offence 


against 
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aainit the publick, but the other is only a private damage | 
to the party: neither will it be an hardthip to the of 
ficer, to be expofed to fuch punifhment as the court, in 
difcretion, fhall think fit to impofe upon him for the neg: 
ligent efcape of a criminal, ds-it would be to be liable to 
an action of efcape, for fufferine a perfon in his eultody; 
insa civil ation, to efçape ; for that in the former cafe 
the court would moderate his fine according to the cir: 
cumftances of the whole matter, and would certainly mi- 
tigate, ifnot wholly excufe it, if hedhould appear tochave 
taken all reafonable care: but in the: other: cafe,-if he 
fhould be liable to an action,' his judgment would not lie 
in the difcretion of the court, but he would be. bound to 
pay the whole debt, for which. the- party was in cuftody, 
if the efeape fhould be adjudgediagainft him. However 
it is certain, that it will be no advantage to a gaoler to 
retake his prifoner, after he has’ been fined for the efcape, 
as hath been ihewn in the precedent fection ; alfo: it is 
clear, that he cannot excufe himfelf by killing a prifoner 
in'the purfuit, though he could not poffibly retake -him ; 
‘but mutt, in‘ fuch cafe, be contented to fubmit to fach 
fine as his negligence fhall appear to. deferve. 2 Hawk. 
PGi 


I. With regard'to the indi&tment: for .an efoape, awhe- 


ther Juch efcape be negligent or voluntary. 

The indittment muft- exprefsly : hew, that: the oparty 
was actually in the’ defendant’s cuiody foroa: crime, 
ation, or commitment for’ it; and that it is'not fuf- 
ficient to fay, that he was in the defendant’s: cuftody, 
aud charged ‘with fuch>a crime; for thatva perfon in 
ctiftody may be fo charged, and yet not be-in cultody by 
‘reafon of fuch charge: and it feemsalfo, that every fuch 
indi€tment muft exprefsly thew that the prifoner. wentiat 
large. Alfo it\feems neceffary,) to fiew the time wlien 
the offence was committed, for which the ‘party: wastin 
cuftody, not only that it may appear, thatit was prior 
to the efcape, but alfo that it was fubfequent to the! laft 
‘veneral pardon. Alfo it/feems clear, that every indi@- 
‘ment for a voluntary efeape muft alledge that the de- 
fendant felonice W veluntarie A. B. ad largum ire permifit ; 
‘and mutt alfo thew the fpecies of the crime for which the 
party was imprifoned ; ‘for it is not facient to fay in 
‘general, that he-was in ‘cuftody for felony, &c. 

The crime of the prifoner efcaping, for which -the 
gaoler is anfwerable, muft be fuch as it was at the time 
of the efcape ; as where a’ perfon is committed for. dan- 
geroufly wounding another, it is trefpafs only, and not 
felony, till the party wounded is dead: and he who fuf- 
fers another to efeape who was in cuftody for felony, can- 
not be arraigned for fuch efcape as for felony, until the 
principal is attainted, “but he may be indi¢ted and tried 
‘for mifprifion before the attainder of the principal. And 
in high treafon ’tis faid the efcape is immediately pu- 
nifhable, whether the party, efcaping be ever convicted, or 
not. 2:Haav. 135. 


In refpet to the manner of trying efcapes. 

Where perfons, being prefent in a-court of record, are 
committed to prifon by fuch court, the keeper of the 
gaol is-bound to have them always ready, whenever the 
court ‘fhall demand them of him; and if the thall:fail to 
produce them at fuch demand, the court will adjudge him 
guilty of an efcape, without-any farther inquiry, unlefs 
he have fome reafonable matter to alledge in his.excufe; as 
that the prifon was feton fire, or brokejopen’by enemies, 
ĉe. for he fhall be concluded, by the record of the com- 
mitment, to deny that‘ the prifoners were im his cuftody. 
2 Hawk. P. C. 133. 

As to other prifoners who are not fo committed, but 
are in the cuftody-of.a’gaoler, fheriff, con{table, or other 
perfon, by any other means whatfoever, it feems agreed, 
that the perfon who has them in cuftedy is in no cafe 
punifhable for their efeape, except in fome fpecial cafes, 

‘until it be prefented: for’ by Stat. Wef. 1. c. 3. it is 

enacted, that ‘* Nothing be demanded nor taken, nor le- 

vied by the fheriff, nor by any other, for the efcape of a 

thief, or felon, until it be judged for an efcape by the 

juftices in eyre ; and that he who does gtherwife, hall 

reftore to-him or them-that have paid it, as much as he or 
I 


terial whether “his title to the office be legalo 
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they have-taken or received, and as muchialfo unto'the 
Kine”? ie. 
It hath been adjudged, that this ftatute -reftrains not 
the court of King’s Bench from receiving fuch prefent- 
ments, for that its jurifdiétion includes in it that of juftices 
in eyre, and this.court is itfelf the higheft court of eyre. 
z Haw. P. Cy. 434. li Yi 

It is farthervenaéted by Stat.:3 1 Bd. -3% c 14. “That 
the efcape. ofithieves and felons, and the chattels offe: . 
lons, ;and of fugitives, andalfo-efcapes of clerks convicts, 
and of their ordinary’s prifon, from thenceforth ‘to! 
judged before any of the King’s juftices, ‘fhall be levied — 
from time.to time, as’they fhall:fail,-as-well-of the time 
paft as time to ¢ome.” By which it feems to be implied, 
that other- jultices,: as» well ‘as thofe in “eyre, may ke 
copniiance of efeapes ; atidlit is certain, that jultices of 
gaol-delivery may punifh juftices of peace for a negligent 
efcape, in admitting: perfons to bail, who arenor bäil- 
able. 2 Hawki PI C434. gi SERIE ia out 
And it is: farther “enacted, by Stata Rich. 3. rapia, 
‘¢/Phat juftices of peace’ hall have authority to inquite, 
in: their feflions,sof allomanner-of efcapes of every petion 
avreited and imprifoned for felony.” DD eT 

Where-ever an efcape is*finable, the prefentment of 
it is’ traverfable; buti where the offence is amerciable 
only, there. the prefentment is of itfelf conclufive ; ‘fue 
amercements being reckoned among thofe @iizima-de qui- 
bxinon curat sé; and this diftinéuon feems to'be well 
warranted bythe old: books. ‘2'Hawh. Pa G. 134. 9 | 
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LIV. Of-the punifhment of voluntary and’ negligent — 











- -efeapes. $ ; 
is Such efcape amounts to the fame: kind of crime, andiis — 
punuhable in the fame degree, as the ‘offence of w 
the party was guilty, and forwhich he was in’ cwitod 
whether it be-treafon, felony, or trefpafs; and wh 
the perfon efcaping were a¢tually committed to fome 
or under an arre{t only, and not committed; an 
ther he were attainted, or only .aceufed of fuch 
and neither indiGed nor appealed: and it is faid tc 
excufe of fuch efeape, that the. prifoner had” 
quitted on -an indiétment. of death, and only 
till the year.and day be paffed, to give the widow, 
of the deceafed, an opportunity of bringing their 
2 Hawk. 134. (ih ES 

Alfo: fuch an» efcape, fuffered by one who wro 
takes upon him the keeping of a: gaol, feems to be 
nifhable in the fame manner as if he were never fo — 
rightfully intitled: to-fuch cuftody, for that- the crime is | 
in both cafes of the very fame -ill confequence to the — 
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publick ; and there feems to be no reafon that a wron 
ful officer fhould-have greater favour than a rightfi 
that for no other reaion, but becaufe he is a wron 
one. 2 Hawk. P. C. ‘134. 7 Fifi ae 
‘Alfo if the warrant of a commitment ‘do’ pla 
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thatit may be probably argued, that the gaoler fuffe ring 
an efcape, is as much punifhable as if the warran were — 
perfe@tly right. 22 Hawk. P.iC. 134, 135.9 © 
None ‘hall {ufer capitally for the crime of another 
that a principal gaoler is only fineable for a vol 
efcape duffered by his deputy. 2 Haws. P. G. 13. 
sitet 5 
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As to negligent efcapes. 
Whoever de faéo occupies the office of gaoler is 
to anfwer for fuch an’efeape; and that it is no way 









2 Hawk. P. C. 135. A theriff is as much liable/to-an- 
{wer for an efcape fuffered by -his bailiff, asif e 
actually i {uffered it himfelf, and the court may ch 
either the fheriff or bailiff for fuch an efcape; andifa ` 
deputy gaoler *be not fuificient to anfwer a se 
efcape, his principal muft. anfwer for him but if? 
gaoler who fuffers an efcape, have an eftate for life, or _ 
years in the office, it is not agreed how far he in rever 
is liable to-be punithed. 2 Hawk. P.C. 135, 156. 
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One negligent efcape will not amount to a forfeiture 
ef the gaoler’s office, as one voluntary one will; yet if a 
gaoler fuffer many negligent efcapes, it is faid, that he 
puts it in the power of the court to ouft him of his office 
by its difcretion. 2 Hawt. P. C. 136. 
Where-ever a perfon is found guilty, upon an-indict- 
ment, or prefentment, of a negligent efcape of a crimi- 
nal aétually in his cuftody, he ought to be condemned in 
_a certain {um to be paid to the King, which feems moft 
properly to be called a fine. 

It hath been holden, that a negligent efcape may be 
ott by the King before it happens, but that a vo- 
‘lantary one cannot fo be pardoned. 2 Hawk. P.. G. 
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any other crime; or upon procefs for 100/. debt, &c. the 
offenders are liable to fine and imprifonment. 16 Geo. 2. 
c. 31. And where any perfon conveys any arms, inflru- 
ment or difguife, to a prifoner in gaol for felony, ĉc. or 
for his ufe, in order to an efcape, ’tis likewife felony and 
tranfportation. Alfo if one affift any prifoner to efcape 
from any conftable, or other officer or perfon in whofe cu- 
ftody he is, by virtue of a warrant of commitment for 
felony, it is declared to be the like offence. Ibid. 
Efcape-CHarrant. If any perfon committed or charged 
in cuftody in the King’s Bench or Fleet prifon, in execution, 
or on mefne procefs, &c. go at large; on oath thereof 
before a judge of the court where the action was brought, 


































136. an e/cape warrant fhall be granted, directed to all fheriffs, 
And it feems by the Common law, the penalty for | &c. throughout England, to retake the prifoner, and com- 
fuffering the negligent efcape of a perfon attainted,| mit him to gaol where taken, there to remain till the 


was of courfe 1007. and for fuffering fuch efcape of 
a perfon indiéted, and not attainted, was 5/. but if 
the perfon efcaping were neither attainted nor indié- 
ed, it feems that it was left to the difcretion of the 
court to affefs fuch a reafonable forfeiture as fhould feem 
proper; and if the party had twice efcaped, it feems, 
that the penalties above mentioned were of courfe to be 
doubled; yet it feems, that the forfeiture was to be no 
greater for fuffering a prifoner, committed on two feve- 
‘ral accufations, to efcape, than if he had been committed 
but onone. 2 Hawk. P. G. 136. 

As to the manner offences of this kind are punifhable 
by ftatute, it is recited by § Ed. 3. ch. 8. “ That per- 
fons inditted of felonies in times pał, had removed the 
indiétments before the King, and there yielded them- 
felves, and by the marfhals of the King’s Bench had 


debt is fatisfied: and a perfon may be taken on a Sunday 
upon an efcape-warrant. Stat. 1 Ann. c. 6. ‘And the 
judges of the refpective courts may grant warrants, upon 
oath to be made before perfons commiffioned by them to 
take affidavits in the country, (fuch oath being firft filed) 
as they might do upon oath made before themfelves. 
5 Ann. c.g. A sheriff ought not to receive a perfon ta- 
ken on efape-warrant, Fc. from any’but an officer ; not 
from the rabble, c. which is illegal. Pafch. 3 Anns 
3 Salk. 149. A perfon being arrefted and carried to 
Newgate by virtue of an ¢fcape-warrant, moved to be 
difcharged, becaufe he faid he was abroad by a day-rule 
when taken; but it appearing by affidavit, that he was 
taken upon the e/cape-warrant before the court of B. R. 
fat that morning, they refufed to fet him at liberty. 2 
Ld. Raym. 927. 


they fall be at law, as before the time of the ftatute 


been incontinently let to bail, and after had done many 
evil deeds, &c.”” And thereupon it is enacted, “¢ That 
if any fuch prifoner be found wandering out of prifon, 
te or without bail, and that he be found at the 
“King’s fait, or at the fuit of the party, the maral which 
dhall be found thereof guilty, hall have half a year’s 

prifonment, and be ranfomed at the King’s will; and 
he juttices hall thereof make inquiry when they fee 
‘time; and as to the marfhals, it fhall be done within the 
‘4 And in cafe that the 





verge that which reafon will. 
arfhals fuffer by their affent fuch prifoners to efcape, 


‘they had been. And the King intendeth not by this fta- 
tute to lofe the efeape, where he ought to have the 
fame.” 
” AW it is ena&ed by 19 H. 7. c. 10. ‘That every 
theriff have the cuftody of the King’s common gaols, 
` during the time of his office, except all gaols whereof any 
‘perfon or perfons have the keeping of eftate of inheri- 
‘tance. And that for every negligent efcape from any 
dheri, having the keeping of any gaol, or from any 
eonftable of caftle, or other, being keeper of any gaols 
where fuch prifoners accuftomably have been, or fhall be 


«id a 6f-perfons indicted of high treafon being in their 


the jaftices, after the manner and quantity of their de- 
“merits ; faving to every perfon fuch right and title to any- 
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‘Keeping, that zo /e/s fine be fet or made for every fuch 
-@feape, than ioo marks, and more, by the difcretion of 
‘the juflices that fhall affefs fach fines: and for every 
/ fea e*ef perfons efcaping, being in their keeping for 
~fafpeétion of high treafon, no J/e/s fine to be fet ne made 
‘thati 407. and for every efcape of perfons indicted of 
' murder; or petit treafon, 20/. at kaff, and more, by the 
‘diferetion of the juftices that hall affefs fuch fines: and 
- for every perfon efcaping, being in their keeping, in- 
- diged of felony, other than murder or treafon, 10/. and 

for every perfon fufpetted of felony, other than murder 
j -or tréafon, T00 fillings, or more, by the diferetion of 


fuch efcapes, and fines for the fame, as to be quit of fuch 
_ @eapes, or of any other efcapes, as they had, or ought 
‘to have had at the time of making of the faid af.” 


Concerning the punifhment of perfons aiding and affitt- 
© U Ing prijoners to attempt their efcape. 
Tt is enaéted, ‘That perfons who any ways affift a pri- 
_‘foner, committed for treafon, or felony, to attempt his 
efeape from any gaol, thall be adjudg’d guilty of felony 


"and be tranfporteds and if the prifoner be committed for 
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or accident, 


tom. 1. 








Efcapio Quictus, Is on efcape of beafts in a foreft; 


and he by that charter is guzetus de efcapio, is delivered 
from that punifhment which by the laws of the foreft lieth 
upon thofe whofe beafts are found within the land where 
forbidden. 


Cromp. Jurifd. 196. 

Efcapium, Hath been ufed for what comes by chance 

Cowel, 

Efceppa, A /cepp, or meafure of corn. Mon. Ang. 
p. 283. See Sceppa. 

Elcheat, (e/chaeta, from the Fr. efcheoir, i.e. accidere) 


Signifies any lands or tenements that cafually fall to a lord 
within his manor, by way of forfeiture, or by the death of 
his tenant, leaving no heir general or {pecial. Mag. Chart. 
cap. 31. 
circuit, in which the King, or other Lord, hath e/cheats of 
his tenants. 
likewife applied to a writ, which lies where the tenant 
having an eftate in fee-fimple in any lands or tenements 
holden of a fuperior lord, dies without heir ; in which cafe 
the lord brings this writ again{t him that is in poffeffion 
of the lands after the death of his tenant, and fhall there- 


Efcheat is alfo ufed fometimes for the places or 


Braa. lib. 3. tra&. 2. cap. 2. And it is 


by recover the fame in lieu of his fervices. 
14 


F. N. B. 


4. 

In our law e/eheats were of two forts: 1. Regal, Thofe for- 
feitures which belong to our kings by the antient rightsand 
prerogative of the crown. 2. Feodal, which accrue to every 


Lord of the fee as well as the King, by reafon of his 


feigniory. Where a perfon commits treafon, his efate 
fhail eheat and be forfeited to the King; and when a 
tenant in fee-fimple committeth felony, and is attainted, 
the King fhall have year, day, and wafte in his lands, (or 
rather year and day in lieu of wafe) and afterwards it 
comes to the lord by e/cheat. And the lord may com- 
pound with the King, and have the eftate prefently. 3 Jn/f. 
111. It has been holden, that a faving againft the corrup- 
tion of blood in a ftatute concerning felony, doth by con- 
fequence fave the land to the heir, fo as not to efcheat; 
becaufe the ¢/ heat to the lord for felony is only pro defedtu 
tenentis, occationed by the corruption of blood: butit hath 
been adjudged, that a faving againft the corruption of 
blood, in a ftatute concerning treafon, doth not fave the 
land to the heir: for in treafon the land goes to the King 
by way of immediate forfeiture. 3 Inf. 47. 1 Salk. 85. 

Inheritances of things not lying in tenure, as of rents, 
commons, Fc. cannot ¢/cheat to the lord, becaufe there is 
no tenure: nor defcend, by reafon the blood is corrupted : 
though they are forfeited to the King by an attainder of 
treafon, and the profits of them fhal! be alfo forfeited to 

40 the 
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the King on attainder of felony, during the life of the 
offender 5 and after his feet h it is faid the inheritance 
fhall be extinguifhed. 2 Hawk. P. C. 44 

A perfon is s {eifed of lands in fee holden of a lord, his 
fon is attainted of treafon, and the father dieth, the land 

fhall ef heat to the lord, and not to the King; who can- 
not have the land, becaufe the fon who was attainted 
never had any thing to forfeit: but the King fhall have 
the eftheat of all the lands whereof the perfon attainted 
of high treafon was feifed, of whomfoever they were 
holden. 1°/#/. 13. Hutband and wife, tenants in fpe- 
cial tail; the hufband is attainted of treafon and executed, 
leaving ifue; on the death of the wife the lands fhali 
efcheat, becaufe the iffue' in tail ought to make his con- 
veyance by father and mother, and, from the father he 
cannot by reafon of the attainder. Dyer 322. If tenant 
in fee-fimple is attainted of treafon, and executed, upon 
his death the fee is veted in the King, without ofice 
found; yet he muf bring a /cire facias againft the terte- 
nants; lands fhall never e/cheat to a lord ot whom they are 
holden, until office found. 3 Rep. 10. 

Efcheat feldom happens to the lord for want of an heir 
to an eftate; but when it doth, before the lord enters, the 
homage jury of the lord’s court ought to prefent it. 2 
Inf. 36. Land fhall e/theat to the lord, where heirs are 
born after attainder of felony. 3 Rep. 40. Though if 
the King pardons a felon before conviction, the lord thall 
not have his lands by e/cheat; for the lord hath no title 
before attainder. Owen 87. 2 Nelf. Abr. 744. If on 
appeal of death or other felony, procefs is awarded againit 
the party, and hanging the procefs he conveyeth away the 
land, and after is outlawed, the conveyance is good to 
defeat the lord of his e/cheat: but if where a perfon is 
indicted of felony, hanging the procefs againit him, he 
conveys away his land, and afterwards is outlawed, the 
conveyance fhall not prevent the lord of his e/cheat. 1 
Inft. 13. See Corruption of Blood. 

Elcheatoz, (¢/chactor) Was an officer appointed by the 
Lord Treafurer, Sc. in every county, to make inquetts of 
titles by e/cheat ; which inquefts were to be taken by good 
and lawful men of the county, impanelled by the theriff. 
Wighe Tarbes EE aaa ie, Se ETE s e E AE 
Thefe e/cheators found oflices after the death of the King’s 
tenants, who held by knight-fervice, or otherwife of the 
King; and certified their inqu'fitions into the Exchequer, 
and Fiixherbért called them otticersof record. F.N.B.100. 
No ¢e/cheator could continue in his office above one year: 
and whereas before the ftatute of Weffm. 1. cap. 24. EJ- 
cheators, fheriffs, &c. would feize into the King’s hands the 
freehold of the fubjeéts, and thereby diffeife them; by this 
a& it is provided that no feizure can be made of lands or 
tenements into the King’s hands, before office found. 2 
Inf. 206. And no lands can be granted before the King’s 
title is found by inquifition, 18 H. 6. ¢.6. The ofice 
of é/cheator is an ancient office, and was formerly of great 
ufe to the crown ; but having its chief dependance on the 
court af wards, which is taken away by att of parliament, 
it is now in a manner out of date. 4 Inf. 225. There 
was antiently an officer called e/cheator of the Jews. 
Clauf. 4 Ed. 1. m. 7. 

Elcheccum, A jury or inquifition. 
1240. 

€fchipare, To build or equip. 
chipatas bonis & probis marinellis. 
pamentum. 

€fcroiw, Is adeed delivered to a third perfon, to be the 
deed of the party making it, upon a future condition, when 
fuch a thing is performed ; and then itis to be delivered to 
the party to whom made. It is to be delivered to a ftranger, 
mentioning the condition; and has relation to the firft 
delivery. 2 Roll. dbr.25, 26. 1 Inf. 31. A delivery 

-as an eftrow fignifies, in fatt, as a /crow/ or writing, 
which is not to take effet as a deed, till the condition be 
performed. Co. Lit. 36. Black. Com. 2V. 307. 

Clcuage, (/eutagium, from the Fr. eftu, a thield) 
Is a kind of knight-fervice, called feruice of the fhield, 
whereby the tenant was bound to follow his lord into the 
wars at his own charge, “Alfo it has been fometimes taken 
for that duty or payment, which they who held lands under 
this tenure, were bound to make to the lord, when they 


Matt. Parif. Anno 


Naves bene ef- 


DuCange. See Ekip- 
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neither went to the wars, nor'provided any other in their 
places ; being in lieu of all fervices. And fometimes ¢f ~ 
uage fignified a reafonable aid, demanded and levied by 
the lord of his tenants who eld in knight-fervice, &c. 
Stat. 12 Car. 2. c, 24. F. N. B. 8. See Chiwalry, and 
Black. Com. 2 V. 74. a 415: 

Efcurare, ‘To {cour or cleanfe. We Pies vel efcurare 
totam aquam fofatorum, Sc. Charta Tho. Epifcop. B. W. 


dat. 29 Oc. 4 Ed. 4 
€fgitte, (Fr. ) N church, in the old books a law head. ' 
L. Fr. Dig. 


Clinge, The Kings of Kent, fo called from the firftKing 
Ochta, who was furnamed E/e: he was grandfather of 
King Ethelbert. anal 

Esictiors, (from the Fr. e/cher) Robbers or deftroyers 
of other men’s Jands ane fortunes. Juratores dicunt 
ctiam quod latrones, & etkettores de terra sde, e. datra- 
verunt, Fe. Plac. Tan 20 Ed. 1, 

Eskipper, (Fr.) To thip, and eippedis ufed for 
fhipped.  Cromp. Fur. Cur. 

€Esbippamentum, Skippage, tackle, or fhip furniture: 
He fea port towns were to provide certain fhips, /umpti- 

bus propriis & duplici clkippamento. Sir Rob. Cott. } 

Gsbippefon, Shipping, or paffage by fea. Humphrey 
Earl of Bucks, in adeed dated 13 Feb. 22 H.6. covenants 
with Sir Philip Chetwind, his lieutenant of the cattle of 
Calais, to give him allowance for his foldiers, /Rippefoa and 
re-feippefon, viz. pailage and re-paflage by ship. 

‘Etnecy, (a@fnecia, dignttas primogeniti) Is a private 
prerogative allowed to the eldeft coparcener, where an ekate 
is de{cended to daughters for want of heir male, to choofe 
firt after the inheritance is divided. Fleta, lib. 5. ¢. 10. 
Jus afueciac is jus primogeniture ; in which fenfe it may 
be extended to the eldeit fon, and his ifue, holding firt: 
In the ftatute of Marlbridge, cap. Q. it is called, initia Apa 
hereditatis. Co. Litt. 166. 

ig vai Spurs, e/perons de or, guilt fpurs. `7 Ce. 

EAL, (Fr. efpervier) A fparrow eae ins 
Forejt. cupi, — Reddit folut. Williclmo T. ad manerium 
Juum de, Ge. pro omnibus fervitiis unum efpervariianeray 
Sifuri, Se Anno 35 H. 6. 

Elplecs, (expletie, from expleo) Are the produ 
which ground or land yield; as the hay of the meadaity 
the herbage of the paiture, corn of the arable; rent 
fervices, ce. And of an advowfon, the taking of tithes 
in grofs by the parfons of wood, the felling of wood; of 
an orchard, the’ fruits growing there; of a mill, the taking © 
of toll, &c. Thefeand fuch like iffues are termed efplees. 
And itis obferved, that in a writ of right of land, advow- 
fon, &c. the demandant ought to alledge in his count, thi ti 
he or his anceftors took the e/plees of the thing in demand; - 
otherwife the pleading will not be good. Terms de Ley. 
Sometimes this word hath been applied to the farm, or 
lands, Ge. themfelves:——Deminus E, habebit omnia €x- 
pletias {3 proficua de corona emergentia. Plac. Parl. ig 
Ed. 1. 

Efpoufals, (/pox/falia) Are a contrat or Aaa pro- 
mife between a man and a woman to marry each other ; 
and where marriages may be confummated, e/pou/als go 
before them. Marriage or matrimony is faid to be an ef 
poufal de prefenti, anda See of manand woman in 
a conflant fociety, Wood’s Inf. 57. See Matrimony, — 

Elquire, (from the Fr. E/cu, a the Lat, Scutum, in 
Greek cxvres) which fignifies an hide of which Shields 
were anciently made and afterwards covered : For herein 
the time of the Saxons, the fhields had a covering of = ; 
ther ; fo that an e/guire was originally he who attending a 
knight in the time of war, did carry his /hield, whence he 
was called E/cuier in French, and Scutifer or Armiger, ao a 
armour-bearer) in Latin. Hotoman faith, that thofe which — 
the French call Efquires, where a military kind of vaffals, 4 
having jus fcuti, viz. Liberty to bear a fhield, and in- i 
it the enfiens of their family, in token of their ‘gentility. 
or dignity : But this addition hath not of long. eee a 
any relation to the office or employment of the perfon to 
whom it hath been attributed, as to carrying of ams 
Sc, but been merely a title of dignity, and next in degree 
toa knight. Thofe to whom this title is now of right due, _ 
are all the younger fons of noblemen, and the eldeft ss 9 
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of fuch younger fons; the eldeft fons of knights, and their 
“ eldeft fons; the officers of the King’s courts and of the 


him that is fummoned to appear and anfwer to an action, 


. after the’ party is feen in court, &c. 12 Ed. 2. fl. 2. 


his effoin, &c. Raft. 520. 


term, is, properly fpeaking, the firt day in that term: 
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writ: wherefore this is ufually called the efiign day of the 
term. But the perfon fummoned hath three days grace, 
beyond the return of the writ in which to make his ‘ap- 
pearance, and if he appears on the fourth day inclufive, 
the quarto die pofl, it is fufficient. Black. Com. 3 V. 278. 

Efoin de Wala Wille, Is when the defendant is in 
court the firt day ; but gone without pleading, and be- 
ing afterwards furprifed by /ickne/s, Jy. cannot attend, 
but fends two efoigners, who openly proteft in court that 
he is detained by ficknefs in fuch a village, that he cannot 
come, pro lucrari E&F pro perdere; and this will be admit- 
ted, for it lies on the plaintiff to prove whether the efeign 
is true or not. 

Efoins and Wzoffers, Words ufed in the ftatute 38 
H, 8. cs 21. See Profer. 

Eablihment of Dower, Is the affurance or fettlement 
of dower, made to the wife by the hufband, on marriage : 
And affignment of dower, fignifies the fetting it out by the 
heir afterwards, according to the eftablifhment. Brit. cap. 
102, 103. 

Eftache, (Fromthe Fr. Eafacher, to faften) Is ufed for 
a bridge, or ftank of ftone and timber. Covel. 

Ekandard, or fandard, An enfign for horfemen in 
war. See Standard. 

Cftate, (Fr. Lfat. Lat. us) Signifies that title or in- 
tereft which a man hath in lands or tenements, &c, And 
eftates are acquired divers ways, viz. by difcent from a fae 
ther to the fon, ĉe. Conveyance, or grant from one man 
to another; by gift or purchafe; decd or will: And a fee- 
fimple is the largeft efate that can bein law. 1 Lill. 541. 
Eftates are real, of lands, sc. or perfenal, of goods or 
chattels ; otherwife diftinguifhed into freebolds, that de- 
fcend tothe heir, and chattels which go to the executors : 
Some effates are made by the words of deeds, and others: 
made by /aw; as an efate in frank marriage given toa 
coufin, makes a gift in tail. Alfo there isan efate that 
is implied, where tenant in tail bargains and fells his land 
to aman and his heirs; by this he hath an efate de/cendi- 
ble, and determinable upon the death of the tenant in tail. 
Co. Lit. 10 Rep. 97. If I give lands in Dak to a certain 
perfon for life, and after to his heirs or right heirs, he hath 
the fee-fimple; and if it be to heirs males, he will have 
an eftate-tail. 1 Rep.66. A man grants to one and his 
heirs and affigns for his life, and a year over; this is an 
efate: for life only. 39 E. 3-25. > Litt. 46. If a 
leafe be made, and not expreffed for what number of years, 
it is an effate at will. .2 Shep. Abr. 81. 

The word efate generally in deeds, grants, and ‘con- 
veyances, comprehends the whole in: which. the party. 
hath an intere{t or property, and will pafs the fame. 3 
Mod. 46.. A perfon in poffeffion of an efate mortgaged 
in fee, by will gave it to his two daughters, and their 
heirs; one of them married, and then died : And it being 
a queftion, whether her fhare fhould be held rea/ or per- 
Jonal eftate, and go to the heir, or her hufband admini- 
ftrator? It was adjudged for the heir; for here the mort- 
gaged lands fhall defcend as other lands of inheritance, 
and be fubje&t to the fame rules. Preced, Canc. 266. In 
fuch cafe, if the mortgage in. fee be paid off, the money. 
fhall be confidered as land, and belong to heirs, as the 
efate in the land would have done. Ibid.  Perfonal eftate 
was devifed by a man to his wife for life, and what the 
left at her death to be divided between his kindred : He 
died, and the widow married again; this devife over 
was held good in equity, ona bill brought to have an in- 
ventory taken of the e/fare, and fecurity given not to im- 
bezil it. But if the fame were of {mall value, that the 
widow could not live thereupon, without fpending the 
ftock, it would be otherwife. bid. 71, 72. One by will 
gives to his wife, all his goods and furniture at fuch a 
place; the goods that are there, at'the time of his death 
{hall pafs, tho’ they were not there on making of the wall; 
for the perfonal efate is fluuating until the teftator’s 
death. 2 Vern. 688. Some hold, that where goods of a 
houfe or chamber are deviled, there ought to bea parti- 
cular inventory of them, to make thofe pafs that were there 
when the will was made. See titles Fee-Effate and Tail. 

Gtoppel, (From the Fr. Effouper, i. e. Oppilare, oh- 
fipare) Is an impediment or bar of an action arifing from 
a man’s own fact: Or where he is forbidden by law, to 
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King’s houfhold; counfellors at law; juftices of. peace, 
&c. But thefe latter, are e/gures in reputation ; and he 
who is a juftice of peace, has this title only during the 
time he is in commiffion, and no longer, if he be not 
otherwife qualified to bear it. A theriff of a county be- 
ing a fuperior officer, retains the title of F/guire during 
his life ; in refpect of the great trutt he has in the com- 
monwealth. The chief of fome ancient families are 
efquires by prefcription ; and in late atts of parliament 
for poll money, many wealthy perfons (commonly reputed 
to be fuch) were ranked among the e/guires of this king- 
dom. Blount. 

Elquires of the fing, Are fuch who have the title by 
creation: Thefe, when they are created, have put about 
their necks a collar of § S, and a pair of filver /purs is 
beftowed on them: And they were wont to bear before 
the Prince in war, a»jbield or lance. There are four’ 
efquires of the King’s body, to attend on his Majefty’s 
perfon. Camb. 111. . Š 

Effendi quictum de Tolenio, A writ to be quit of 
toll; and lies for citizens and burgefies of any city or 
town that by charter or prefcription ought to be exempted 
from toll, where the fame is exacted of them. Reg. Orig. 
258. 
> Eaitns, or Glifozs, Are perfons appointed by a court 
of law, to whom a writ of wenire facias is directed to 
impanel a jury, on challenge to the /heriff and coroners ; 
who return the writ in their own names, with a panel of 
the jurors names. 15 Ed. 4. 24. pl. 4. Black. Com. 
37. 355- a ; 

Eoin, (Efonium, Fr. Effaine) Signifies an excufe for 


or to perform fuit to a court baron, &c. by reafon of 
ficknefs and infirmity, or other juft caufe of abfence. It 
is a kind of imparlance, or craving of a longer time, that 
lics in real, perfonal and mixed ations: And the plain- 
tiff as well as the defendant fhall be efiined, to fave his 
default. 1 Inf. 131. The caufes that ferve to efèin, 
and the efoins are divers under thefe heads. 1. Eoin de 
ultra mare, whereby the defendant fhall have forty days. 
2: De terra fan@a, where the defendant fhall have a year 
andaday. 3. De malo veniendi, which is likewife called 
the common effoin. 4. De malo lez, wherein the defend- 
ant may by writ be viewed by four knights. 5. De fer- 
witio Regis. Bratt. lib. 5. Britton, cap. 122. Fleta, 
lib. 6. And befides the common efoin, de malo veniend. 
i.e. by falling fick in coming to the court, and other 
¢feins abovementioned ; there were feveral other excufes, 
to fave a default in real actions ; as conftraint of enemies, 
the falling among thieves, floods of water, and breaking 
down of bridges, &c. 2 Co. Infl. 125. After iffue joined 
in dower, guare inpedit; (Fc. one efoin only fhall be al- 
lowed. Stat. 52 H. 3. c.13. And in writs of affife, 
attaints, fc. after the tenant hath appeared, he fhall 
not be efoined; but the inqueft fhall be taken by default. 

Ed. 1. c. 42. Effin ultra mare will not be allowed, if 
the tenant be within the four feas; but it fhall be turned 
to a default, c. 44. There is no ¢fix permitted for an 
appellant. 13 Ed.1. c. 28. Nor doth efoin lie where 
any judgment is given; or the party is diftrained by his 
lands; the fheriff is commanded to make him appear; 


And ¢foin de fervitio Regis lies not when the party is a wo- 
man; in a writ of dower ;-where the party hath an at- 
torney in his fuit, ce. Ibid. The effoin day in court is 
regularly the firft day of the term; but the fourth day 
after is allowed of favour. 1 Lill. 540. 

An ¢foin is entered thus: A. B. offers bim/felf on the 
fuurth day againft C.D. ina plea or ation of, &c. and 
he did not appear, and was Jummoned, &c. Therefore let 
him be attached, that he be here on the day, &c. And be 
it known, that the faid A, hath the Jame day to appear by 


Effoign Day of the Term. The firft return in every 


And thereon the court fits to take efoigns, or excufes for 
fuch as do not appear according to the fummons of the 
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fpeak againft his own deed; for by his a& or acceptance, 
he may be efopped to alledge or fpeak the truth. F. N. 
B. 142. Co. Lit. 352. If a perfon is bound in an obli- 
gation by the name of 4. B. and is afterwards fued by that 
name on the obligation; now he fhall not be received to 
fay in abatement, that he is mifnamed, but fhall anfwer 
according to the obligation, though it be wrong ; and for- 
afmuch as he is the fame perfon that was bound, he is 
eftopped and forbidden in law to fay contrary to his own 
deed ; otherwife. he might take advantage of his own 
wfong, which the law will not fuffer. Terms de Ley. If 
aman enters into a bond, with condition to give to another 
all the goods which are devifed to him by the father; in 
this cafe thé obligor is eitopped to plead that the father 
made no will, but he may plead that he had not any 
goods devifed to him by his father. 1 Nel Abr. 751. 

In a deed, all the parties are eftopped to fay any thing 
againft what is contained in it: It eitops a lefiee to fay 
thatthe leflor had nothing in the land, @¢. And parties 
and privies are bound by efoppel. Lit. 58. i Inf. 
$52. 4 Rep. 53. ‘None but privies and parties fhall re- 
gularly have advantage by e/éppéls : But if a man makes 
a leafe of part-of a term whereby he is eftopped; and 
after affign away the term, the affignee will be eftopped 
alfo. 30 H. 6. 2. 4 Rep. 56. In effoppels, both parties 
müt be eltopped s and therefore where am infant or 
femé covert makes a leafe, they are not eftopped 
to*fay that it is not their deed, becaufe they are not 
bound by it}. and as zò themit is void. Cro. Eliz. 36. 
And tho’ efoppels conclude parties to deeds to fay 
the truth; yet jurors are not concluded, who are fworn 
ad viritatem de S fuper premiis dicendam: For they may 
fiid any thing that is out of the record; and are not eftop- 
péd to find truth in a fpecial verdi. 4 Rep.53. Lut.570. 
> An eftoppel thall bind only the heir, who claims the 
right of him to-whont the efoppel was. 8 Rep. 53. Ac- 
ceptance of rent from a diffeifor by the diffeifee, may be 
an éfoppel: And a widow accepting lefs than her thirds 
for dower, is an effoppal, &e. 2 Dany. Abr. 130, 671. 

> Our books mention three kinds of efoppel, wiz. By 
matter of record, by matter in writing, and By matter in 
pais. Co. Lite 352. If a feoffment be made to two, and 
their heirs, and the: feoffor afterwards levies a fine to 
them, and the heirs of one of them; this will be an 
éppofiel to the other to dentand fee-fimple according to the 
deed; for the fine fheall enure asa releafe. 6 Rep. 7, 
44. Tenant in tail fuffets arecovery, that his ifue may 
avoid $ ‘he himfelf fhall be eftopped and concluded by it, 
and may not demand the land againft his own recovery. 
$ Rep. 3. "The taking’of a leafé by indenture of a man’s 
own Tandy: whereof he is feifed in fee, is an cfoppel to 
élaith the fee during the teri. Mook, ca. 323, Andi 121. 
A leafe is made to oñe mat for ‘eighty years, and then to 
another by deed indented for the fame term, this fecond 
leafe may be goood by “way of e/foppel: And if the firt 

etetinine by furendery forfeiture, Fé. the fecond leffee 
fhalt Rave the land. But if the fecond leafe be by deed 
poll, GE will be void: Coo Rep 155. If a leffor at the 
tite OF fhakine the léafe hath nothing in the land, but 
afet he Bets it by putchale or'difcent, it is a pood leafe 
by oppl Dyer 256. °Plored. 3440-1 Taft. y7. Are- 
Citabih 4 deed fhall Tot'eftop a perfon, unlefs it be ofa 
particular faét, oraoheredr is material, when it may be 
aN Sfoppel? “Crd. EW22452. 
“The lord by deed indented, reciting that his tenant 
. Holds of him by fweh fervices, whereas he doth not, con- 
firms'to the tenant, {vine his fervices ; tis no efeppel to 
the enant: 349M. 6. 45. Plrwd. 130. If one make 

eka by-durd/s,. of imprifonment, and when he is at 
fateé makes a defeafanee to it; he is eftopped to fay it 
WAS per dare am Bro. Defeas.17.° Where the condition of a 
tend isin the purticulurity, as to enfeoff F S. of the manor 
OPD: öt to pay fuch afin of money as he ftands bound 
‘to pay te. Si of to dtand to the fentence of F. Se ina 
“matter of tithes in queftion between them; here the party 
3SHehepped to deny any of thefe things, which in the con- 
dition he did grant: But if a condition be in the genera- 
“Atys to enfedff one ef all his lands in D. or to be nonfuit 
Th @ll ations Grit is no efoppel. Dyer 196. 18 Ed. 
“454 s 

Esi 4 ; 


ES F 


Wf a man in pleading~confefs the thing he is charged _ 
with, he cannot afterwards deny it: Though a plaintif 
fhall not be eftopped to alledge any thing againft that 
which before he hath faid in his writ, or declaration > 
and one may not be eftopped by the record upon which he 
was nonfuited. 21H. 7..24. 2 Leon. 3. 17- An effop- 
pel ought to be certain and affirmative, and a matter al- 
ledged that is not traverfable, fhall not eftop; one may 
not be eftopped by acceptance, before his title accrued ; 
an efoppel mutt be infifted and relied on ; and where there | 
is effoppel againft effoppel, it puts the matter at large. E 
Inf. 352. Hob. 207. Effoppels are to be pleaded relying — 
on the efoppel; without demanding judgment f adfio, 
&e. 4 Rep. 53. See Black. Com. 2 V. 295, 308. 

Covers, (Fr. Efower, from the verb Efofer) Signifies 
to fupply with neceflaries; and is generally ufed in the 
law for allowances of wood made to tenants, comprehend- 
ing houfe-bote, hedge-bote, and plough-bote, for repairs, &c, 
And in fome manors, the tenants pay a certain fmall an~ 
nual rent, for ¢/over's out of the lord’s woods. Wefim. 
2. c» 25. 20 Car. 2. ¢. 3. This word hath been taken: _ 
for fuftenance ; as Braon ufes it, for that fuftenance or — 
allowance, which a man committed for felony is to have 
out of his lands or goods for .himfelf and his family — 
during his imprifonment. Bra&. lib. 3. trad. ae 
18. And the Stat. 6 Ed. 1. cap. 3. applies it toanal- — 
lowance in meat, clothes, &c. In which fente it has beem ~ 
ufed for a wife’s‘alimony. See Common of Effovers, 

Eftoveriis habendis, Writ de, A writ at Comm 
law, fer a woman divorced from her hufband, a menfa. 
thoro; -to recover her alimony, fometimes called her cow 
1 Lev. 6. Black. Com. 1 F. 441.. ‘ee 

Eftray, (Extrabura, from the old Fr. E/frayeur) Is 
beaft that is not wild, found within a lordfhip, a 
owned by any man pecus guod elapfum a cuftode c 
pererrat, ignoto domino: In which cafe if it be 
proclaimed according to law in the two next m: 
towns on two market-days, and is not claimed b 
owner within a year and a day, it belongs to the! 
the liberty. Brit. cap. 17. And fwans may be ef 
well as beafts, and are to be proclaimed, &c. 
Abr. 878. W the beaft ftray to another oe v. 
the year, after it hath been an efray, the firft-lord c 
retakeit, for until the year and day be pat,’ and Į 
clamation made as aforefaid, he hath nò property; ang 
therefore the poffeffion of the fecond lord is good again — 
him. Wood’s Infl. 213. Cro. Eliz. 716, If the cattle 
were never proclaimed, the owner may take them 
time: And where a beatt is proclaimed as the law 
if the owner claims itin a year and a day, he fh 
it again; but mut pay the lord for keeping. 1 
Abr. 879. Finch 177. a. 

An owner may feize an fray, widen 
or proving the property, (which may be don 
trial, if contefted) and tendering amends’ generá 
good in this cafe, without fhewing the particular 
becaufe the owner of the efray is no wrong doer. 
knows not how long it has been in the poffeffion c 
lord, &c. which makes it different from trefpafs,. 
a certain fum muft be tendered. 2 Salk. 686: Tn caf 
an fray, the lord ought to make a demand of what 
amends fhould be for the keeping; and then if the } 
thinks the demand unreafonable, he muf tender 
amends; but if what he tenders is not enough, th 
Mall take ifue, and ’tis to be fettled by the jury. 
144. Trin. § Am. A bealt efray is not to be 
any manner, except in cafe of neceflity; as t 
cow, or the like; bet not to ride an horfe. — 
148. 1 Rol. 673. Efrays of the Fore are m 
in the ftatute of 27 H. 8. cap. 7. The King’s ca 
not be e/frays or forfeited, te. are 

Efreat, (Extrafum) Is ufed for the true py 
of fome original writing or record, and efpeciall y 
‘amercements, Fc. impofed on the rolls of a court, t 
levied by the bailiff or other officer. F. N. By 
Stat. Wefim. 2. c. 8. Juftices, commiffioners, & 
deliver their cfreats into the Exchequer yearly al 
chaelmas: And fines to have writs, which fhall be ei 
in the efreat, in order as they are entered in the 

































ae t 
tae 


+, 


rs 


BHT 


cery. Rolls, Ge. 51 Hy 3. f i 16 Ed. 2.- : Thef 
ofreats relate to fines for crimes and offences, defaults and 
negligences of parties in fuits and officers, non-appearance 
of defendants, and jurors, &c. And all forfeited re- 
cognizances are to be firit efreated into the Exchequer, 
by fheriffs of counties ; on. which procefs. iffues to levy 
the fame to the ufe of the King. Svat. 22 & 23 Car. 2. 
cap. 22. Efireats are to be levied on the right perfons: 
And fheriff’s efreats muft be in two parts, indented and 
fealed by the fherif, and two juftices of the peace; who 
are to view them, and one of them is to remain with the 
herif, and the other with the juftices. 11 H. 7. c 15. 
` The efreats of fines, at the quarter-feflions, are to be 
made by the juftices; and to be double, one whereof is 
to be delivered to the fheriff by indenture. 14 R. 2. cap. 
Il. Fines, poft-fines, forfeitures, Ec. mutt be eftreated 
into the Exchequer twice a year, on pain of so/. And 
officers are to deliver in their returns of e/reats upon oath. 
2am agCanee: ¢..22,..40 5 WH. M,c. 24. *Tisthe 
courfe of the court of Be R; A fend the efreats twice a 
_ year into the Exchequer, viz.. on the laft day of the two 
ifwable terms ; but in extraordinary cafes there may be 
a rule to efreat them fooner. 1 Sa/k. 45.  Amercements 
are not ufually difcharged on motion, and there ought to 
be a conflat of the efreat; though the court may give 
leave to the fheriff to compound them. Ibid. 54. 1 
Naf. Abr.207. See3 Bd.i. ¢. 45. 13 Edit. ¢. 8. 27 
Ba. 1. Gp 2. T TE ce 15. feces 12. 

@ftreciatus, Is a word fignitying flreightened.— 
BA em eft de wiis Domini Regis ettreciatis. R. Hoveden, 





a 

‘Gthvepe, (Er. Efrropier) To make fpoil in lands to the 

dae of another, as of the reverfioner, &c. 
Etirepement, (Efrepamentum, from the Fr. Efropier, 
mutilare, dr from the Lat. Extirpare) Is where any {poil 
is made by tenant for life, upon any lands or woods, to 
the prejudice of him in reverfion; and alfo fignifies to 
_ make land ae by continual ploughing. Star. 6 Ed. 
t EN AAN adie by the derivation, that efrepement 
the unreafonab e drawing away the heart of the ground, 
ee plowing and fowing it continually, without manuring 
_ orother good hufbandry, whereby it is impaired : And yet 
_ fropier fignifying mutilare, may no lefs be applied to the 
cutting down trees, or lopping them further than the law 
allows. In ancient records, we often find vaflum & efire- 
pamentum facere: And this, word is ufed for a writ, which 
lies in two cafes; the one, when a „perfon having an ac- 
tion depending, as a formedon, writ of right, &c. fues 
to prohibit: the tenant from making wafte, during the fait; 
the other is for the demandant, who is adjudged to reco- 
ver feifin of, the land in queftion, before execution fued 
writ babere facias pofféfionem, to prevent walte be- 
ing made till.he gets into polly Sgn: Reg. Orig. 76. Reg. 

wig RN. 2B. 60,-61. 

“fb he writ of eftrepement lies properly where the plain- 
if in areal action, hall not recover damages by his 
ation; and its it were fupplies damages ; for damages 
and cofts may be recovered for walte, after the writ of 
| “¢firepement is brought. See Moor 100.. 2 Inf. 328. If 
‘tenants commit waite in houfes afi gned a feme for dower, 
-on her bringing action of dower, writ of efrepement lies. 
5 Rep. 115. See Cro. Eliz: 114. Moor 622. But pend- 
ee a writ of partition between coparceners, if the tenant 

it wafte, this writ will not be granted; becaufe 
‘is equal intereft between the parties, and the writ 
iy ‘lie, but where the intereft of the tenant is to be 
ae ha Gddfb. 50. 2 Nef. Abr. 754. Writ of 
frepement is directed to the tenant and his fervants, or to 
e fherif: and if it be direéted to the tenant and his 
oo and they are duly ferved with it, if they after- 
wards commit waite, they. may be committed to prifon : 
-But it is faid not to ibe fo, when directed to the fheriff, 
; - ibecaufe he :may raife the poe comitatus to refit. them who 
make wafte. .Hob..85. ‘Though it hath been adjudged, 
that the heriff may likewife imprifon offenders, if he 
` be putto it; and that he may make a warrant to others 
todo it. hgh 115. 2 Inf. 329. In;the Chancery, 
- on filing of a bill, and before anfwer, the court will 
Sade injunGtian to flay walte, &e. 1 Lill. 547. 


bi 


Ex VI 


Ethcling or Atheling, (Sax.) Signifies noble, and a~ 
mong the Englith Saxons, it was the title of the Prince, oF 
the King ’s eldelt fon. Camden. See Adeling. 

Evation, (Evafe) Is a fubtle endeavouring to fet afide 
truth, or to efcape the punifhment of the law ; which will 
not be‘indured. If a perfon fays to another that he will 
not ftrike him, but will give him a pot of ale to ‘ftrike 
frt; and accordingly he ftrikes, the returning of it+is 
punifhable; and if the perfon firft ftriking be killed, it is 
murder; for no man fhall evade the juftice of the ae by 
Juch a pretence to cover his malice. 1H. P: C. 8 No 
one may plead ignorance of the law to evade it, ‘ie 

Eveniigs, The delivery at even or night of a certain 
portion of grafs or corn, Gc. to a cuftomary tenant, who 
performs the fervice of cutting, mowing, or reaping for 
his lord, given him as a gratuity or encouragement. 
Kennet’s Gloff: 

Evesdroppers, Are fach perfons as ftand under the 
eves Or walls, or windows of a houfe, by night or day, 
to hearken after news, and carry it to others, and 
thereby caufe ftrife and contention in the neighbourhood. 
Terms de Ley. "They are called evil members of the ¢om- 
monwealth ; and by the ftat. of Weffm. i. c. 33. they may 
be punithed, either in the court-Jeet by way of prefent- 
ment, and fine; or in the guarter-/ejfions by indiétment, 
and binding to good behaviour. Kitch. 11. See’ Laves- 
droppers. s 

€vittion, (From Evinco to overcome) Is a recovery.of 
land, &c. by law. If land is evicted, before the time 
of payment of rent on a leafe, no rent fhall be paid by 
the leflee. 10 Rep. 128. Where lands taken on extent 
are evicted or recovered by better title, the plaintiff fhall 
have a new execution. 4 Rep. 66. Ifa widow is evicted 
of her dower or thirds, fhe hall be endowed in the other 
lands of the heir. 2 Danv. Abr. 670. And if on an’ ex- 
change of lands, either party is evicted of the lands given 
in exchange, he may enter on his own lands. 4 Rep. 
121, 

Ebivence, (Zvidentia) Is ufed in the law for fome proof, 
by teltimony of men on oath, or by writings oF records. 
It is called evidence, becaufe thereby the point in iffue 
in a caufe to be tried, is to be made evident to the jury’; 
for probationes debent eff evidentes & perfpicue, Co. Lit. 
283. The evidence to a jury ought to be upon the oath 
of witnefles ; or upon matters of record,'or by deeds 
proved, or other like authentical matter. 1 Lill. Abr. 
547. And evidence containeth teftimony of witneffes, 
and all other proofs to be given’and produced to'a jury 

| for the finding of any ifue joined between parties. “1 


| Inf. 283. If the Jubfiance of an iffue bë proved it is 
fufficient. Alcorn’ executor v.” We epbrook. ey: Rep. 
| Dar AA DT 


The fytem of evidence, as now eftablifhed in our courts 
of Common law, is very ‘full, comprehenfive and refined. 
Far different from, and far fuperior to any thing known in 
the middle ages ;—as far fuperior in that as in all other 
improvements and refinements in fcience, arts, and man- 
ners, 

The nature of evidence, during the ages of ignorance 

was extremely imperfect, and the people were ‘incapable 
of making any rational improvement. See this mie 
very judicioufly ‘treated, in Robert. Hif. Emp. C. V. 
V. 48, 49, &%c. "Twas the imperfection of human’ red- 
fon, that caufed the invention and introduction of the or- 
deal, as an appeal to the Supreme Being. ` The reader 
will readily excufe the infertion of the following paflage 
from that author : 

As men are unable to comprehend the manner in which 
the Almighty carries on the government of the univerfe, 
by equal, fixed, and ‘general laws, they are apt to ima- 
gine that in every cafe which their paflions or intereft ren- 
der important in their own eyes, the Supreme Riler of 
all ought vifibly to difplay his power, in vindicating ià- 
nocence and punifhing vice. Ít requires no incontider- 
able degree of fcience and philofophy to corret this po- 
pular error. 1V. 61. 

But to proceed more immediately to our fubje&. 

‘Under this head it is material to confider the feveral 
kinds of evidence which may be divided into 


4P I. Written 


Eye a 


J. Written evidence: Wherein of matters of rec ord, as 
aljo of ‘writings under feal, and other writings. 
u. gees evidence: Wherein— 
. Who may be witneffis. 
Of the number of " awitneffe és, and of compelling them 
‘ga appear, as alfa of the manner of their giving 
s  ewidence. 
. Of parol, prefumptive, and hear-fay evidence. 
4. Wi here depofitions in aneiver, court may be given in 
evidence. 


Ty tO written evidence: Wherein of matters of re- 
cord, as alfo of «writings under feal, and other wri- 
tingse 


Evidence by records and writings, Is where aĉts of par- 
liament, flatutes, judgments, fines and recoveries, pro- 
ceedings of courts, and deeds, Sc. are admitted as evi- 
dence. A general att of parliament may be given in evi- 
dence; and need not be pleaded; and of thefe the printed 
ftatute-book is good evidence: But In the cafe of a private 
act, a copy of it is to be examined by the records of par- 
liament, and itis to be pleaded. Trials per pais 177, 
232. The ftatute of limitations, &c. may be given in euz- 
dence. 1 Salk. 278. On nil debet pleaded, this ftatute 
may be given in evidence; but "tis faid not upon non 
affumpfit. 3 Salk.154. Journals and other proceedings 
in the Houfe of Commons have been held to be no 
evidence. State Trials, Vol. 3. 470. Though itis other- 
wile, Vol. 3. 800. A hittory of Bazad, or printed trial, 
may not be read as evidence. 1 Lill. 557 Gaden 
Britannia was not allowed as ewidence: BEL as been held, 
that an hiftory may be evidence of the general hiftory of 
the realm, though not of a particular cuftom, Sc. 
Mich. 7 W.3. B.R. Skinner's Rep. 623: r 

An exemplification of the inrolment of letters patent 
under the Great Seal, may be pleaded in evidence. 3 Inf. 
173. Records and inrolments prove themfelves; and a copy 
ofa record or inrolments fworn to, may be given in 
evidence. _ 1 Inf. 117,262... A tranfcript of a record 
in another court, may be given in evidence to a jury. 
1 Lill. Abr. 551. There is a difference between plead- 
ing a record, and giving the record in evidence; if it 
be pleaded, it muft be /ub pede fgilli, or the judges 
cannot judge thereof: Though where it is given in 
evidence, if it be not under the feal, the jury may find 
the fame, if they have other good matter of induce- 
ment to prove it. Style’s Rep, 22. 

A fine or recovery may be given in evidence, with- 
out vouching the roll of the RECOMELY. 3 for the part 
indented is the ufual evidence that there is fuch a fine: 
But it is faid the fine cught to be fhewn with the pro- 
clamations. under Jeal. 19 Rep. 92.. 2 Rol. Abr. 57 74 
A ‘record of an inferior court, hath been rejected in 
evidence, ‘and the party put-to prove what was done: 
And proceedings of county courts, courts barons, EFc. 
may be tried by a jury; for it hath been adjudged 
that they cannot be proved by the rolls, but by wit- 
nefies. Zit.75. Butcourt-rolls of acourt baron, when 
fhewn are good evidence; and in fome'cafes, copies of 
the court-rolls have been allowed as evidence; and in 
others not. Trials per. pais. 178, 228. A copy of copy- 
hold lands may be given in evidence, where the rolls 
are loft. =: Mich. 15 Car. B. R. 

Inrolment of a deed is proved on certifying it by an 
examined attelted copy; though inrolment of a deed 
which needs no inrolment, or. the eftate doth not pafs 
by it, is. only evidence to fome purpofes. 3 Lev. 387. 
An ancient deed proves itfelf, where poffeffion has gone 
accordingly: But later deeds muft be proved by wit- 
nefes, 1 Jnf. 6, If all the witneffes to a deed are 
dead, continual and quiet pofleffion is prefumptive ewi- 
dence of the truth of 4t; yet it may receive farther cre- 
dit by comparifon of hands and feals. Wood's Inf. 599. 
When witneffes to deeds are dead, their hand-writing 
muft be proved. 2 Jn, 118. And where there are fe- 
| veral witneffes to a deed, and they are all dead but one, 
a fubpena mutt be taken out againft the living man, and 
,, trict inquiry made after him, and affidavit is to be made 
that he cannot be found; before the dead men’s hands 
are tobe proved. 1 Lill 556. . 


„evidence of the deed of fettlement where not to b 


‘ting permitted to. be read’ to prove one. part ¢ ofi 


Ee. We Wo 


An old deed proved to have been found among deeds - 
and evidences of land, may be given in evidence to a jury; © 
though the executing of it cannot be proved and made 
out. Trin.gW.3.B.R. 3 Salk.'153. A deed may 
be good evidence, though the feal is broken off: And 
where a deed is burnt, &e. the judges may allow it 
to be proved by witnefies, that there was fuch a deed, 
and this be given in evidence. 1 Lev. 25. But the court 
will not allow the jury on a trial at bar to carry deeds, 
writings or books with them out of court, as evidence to 
confider of, but fuch as have been proved: Though by 
theeaffent of parties, or by affent of the court without the - 
parties, they may be delivered to the jurors. Cro. Elig. 
421. All deeds or writings under feal, and given in evi 
dence, they may have; and nothing which was not given 
in evidence, for the court gives their direction to the jury 
upon the evidence given in court. 1 Lill. 313. 

It is dangerous to fuffer any who by law ought to fhew — 
forth any deed, to prove in evidence, that there was fuch 
adecd, which they had feen or’ read, €e. For there 


‘might be imperfections in the deed, or it may be on con- — 


dition, with limitation, &c. 10 Rep. 92. A deed though 
fealed and delivered, if not ftamped according to att of - 
parliament, cannot be pleaded or given in evidence in any ty 
court. Stat. 5 & 6 W. & M. cap. 21. A deed cannot be ~ 
proved by a counterpart of it or copy, if the original 
in being, and may be had; though it may be when the 
original cannot be procured. 1 Inf. 225. 10 Rep. 92. The. | 
counterpart of an ancient’ deed hath been allowed to be 
given in evidence. Mod. Caf: 225. But it hath bi ( 
held that the counterpart of a deed, without other | ; 
cumftances, is not fuflicient evidence ; unlefs in a 
fine, when’ a counterpart is good evidence of itfelf. 
Salk. 287. AOD 
Where a deed was: cancelled by practice, that e 
proved, it was allowed to be evidence in an ation t 
the deed. Herl. 138. ‘Fhe recital of a deed is no 
dence without fhewing the deed ; or proving that there was 
fuch a deed, and it is loft. 1 Inf. 352- Vaugi 
Recital of a leafe, in a deed: of releafe, is good ew, 
that there was fuch a leafe againft the releaffor, and t 
claiming under him ; but not againft others, except th 
be proof that there was fuch a leafe. 1 Salk. 286. A fe 
tlement fet forth in a bill in Chancery, and admitted in t 
anfwer ; and where it was proved that the deed was 
poffefion of fuch a one, &c. hath been: judged. 















































5 Mod. 384. 
The Probate ofa will, when it concerns ert € 
only, may be given in evidence : But where a 
is claimed under a will, the will muft be fhewn, 
probate: ‘Though if the will be proved in the | 
copies of the proceedings there will be evidence, 
Abr. 678. Trials per pais 234. -A bill in 
has been admitted as flight evidence-againft the compla 
nant: An anfwer in Chancery is evidence: againi the d 
fendant himéelf, though not againft others. 1 Vest. 66. 
Trials per pais 167. But when a party gives 
in Chancery in‘evidenceat a trial, though he infift 


only fach a part of it; y the other fidet EEE ~ ee 
have the. whole read. < 5 Mod.10. As in cafe of 


dence, which may be real'to prove any. other part 
evidence given to the jary. © Depofitions. of witnefl 
Chancery between the fame parties, may be gi 
dence at law, efpecially if the witneffes are’ dead and 
bill and anfwer proved... Trial per pais 167, zi 
Regularly depofitions in ‘Chancery, of a witne 
not be given in evidence, if he be alive ; unlefs he 
France, or in another kingdom, not fubje& to 
nion of our King. Thid. 359. But ore N n 


read as evidence, Fotih the witneffes are hot 
they cannot be found on fearch. Shower 3. .1 sa 
Depofitions in Chancery in perpetuam reis 
not to be given in evidence, fo long as the parti 
ving. 1 Salk. 286. Andit hath been adjudged th: 

depofitions to perpetuate teftimony, on a bill exl bi 
fhall not be admitted as evidence ata trial at law, 
an anfwer be put in. Raym. 335. If -depofition 
taken out of the realm, he who makes them is fuppo! 







HW k 
there ftill, and they fhall be read as evidence > but if if 
appears he is in, England, they cannot be read, but he 
mult come in perfon. 4 Lill. §55. Things donè beyond 
fea may be given in evidence to a jury; and the tefi- 
mony of a publick notary of things done in a foreign 

country, will be good evidence. 6 Rep. 47. 

-Depofitions in the ecclefiaftical courts may not be given 
in evidence to a jury at a trial; but a fentence may ina 
 caufe of tithes, Se. And the fentence of the fpiritual 
court is conclufive evidence in caufes within their jurif- 
diétion. 1 Salk. 290. 2 Nel/. 761. 

Depofitions before a coroner are admitted as evidence, 
the witneffes being dead. 1 Lewi 180. Likewife the 

have been admitted where a witnefs hath gone beyond 

fea, 2Nelf. dbr.760. The confefiion of a prifoner be- 
fore a magiltrate, Sc. may be given in ewidenge againtt 
him: And the examination of an offender need not to be 
on oath, but muft be fubfcribed by him, if he confeifes 
the fa&t; and then be given in evidence upon oath by the 
juftice of the peace who took the fame. The exami- 
nation of others mut be on oath, and proved by the 
juftice, or his clerk, €c. as to their evidence, if they are 
ine unable to travel, or kept away by the prifoner. 

H. P. C. 19, 1625 Kel. 18, 55. Wood's Inf. 647. 

_ "The examination of an informer before a juftice, taken 
on oath, and fub{cribed, may be given in evidence on a 
trial, if he be dead, or not able to travel, Gc. which 
isto be made out on oath. 2 H. P.C. 429. A verdi 
againft one, under whom either the plaintiff or defendant 
claims, may be given in evidence againft the party fo 
claiming; but not if neither claim under it. Mich. 1656. 
B. R. In cje&ment where the plaintiff hath title to 
fevéral lands, and brings action of ejeétment againft fe- 
veral defendants, if he recovers againft one, he fhall not 
“give that verdi&t in evidence againft the ret. 3 Mod. 141. 
‘na court of common law, a decree in Chancery is no 
evidence: Affidavits are not evidence. Letters may be 
produced as ewidezce againft a man, in treafon, ĉc. $i- 
militude of hands {worn to, has been allowed as ewi- 

dence: But fince the attainder of Algernocn Sidney, it hath 

not been admitted in any criminal cafe. 2 Hawk. 4 31. 
i Although a witnefs {wear to the hand and contents of a 
‘letter, if he never faw the party write, he fhall not be 

allowed as evidenze. Mich. 8 W.3. Skin. 673. 

Since no witneffes are preferit when goldfmiths notes are 
given, fuch notes are allowed as evidence of the receipt of 

“money, or other thing. 1 Salk. 283. A thop-book is 
as ; but it may not be given in evidence for goods 

ld, Gc. after one year, before the action brought ; un- 
there bea bill, éc. for the debt; though ‘this ex- 
tends not to any buying or felling, or trading between 
_tradefmen and tradefmen. Stats. 7 RE TRI RE Wt 
gmake thefe books evidence, there ought to be the hand of 

; the perfon to the books that delivered the goods, which 

mutt be proved. 1 Salt. 285. A church-book fome wri- 

- ters fay is not to be admitted as evidence; though others 

fay it may. 1 Cro. 411. It is faid copics of publick 

= books of corporations, €%c. fhall be evidence. 1 Lev. 

25. a Lill. 551. „But as to books of corporations 

where. things are entered. not of record, the originals are 

to be produced as evidence. 

A pedigree drawn by a herald at arms, will not be 

admitted for evidence, without fhewing the records or 

~ ancient books from whence taken; for the entries in the 

_— hherald’s ‘office are no records, but only circumftantial 


w E + But a copy of an infeription on a grave-ftone, 
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been given in evidence in fuch a cafe. 2 Rol. Abr. 

, 687. An almanack wherein the father had writ the 
day of i the nativity of his fon, was allowed an evidence to 
_ prove the nonage of the fon. Raym. 84. 
A Matter i in law ought not to be given in evidence at a 
- trial, but only matters ef faét, unlefs it be incafe of a 
fpecial verdict; matter in law is difputable, and re- 
rved to be fp oken to in arreft of judgment. Vaugh. 
Ain 147. debt the defendant may give in evidence, 
t he paid money on an obligation before the day, &e. 


Gea 2 Nel. Abr. 7 755- And a releafe may be given in evi- 
re dence on nil decet 5 Mod, 18. Though in indebitatus 
——-- affumpfit the plaintiff thall not give any {pecialt Yy, in evi- 


¥ - saence to prove his debt, as a bond, indenture, & c, be- 
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caufe he may bring aQiion of debt upon «that {peciaity. 
Moor 340. 

Entry and expulfion may be given in evidence in debt 
for rent : Coyerture may be givenun evidence to avoid a 
deed, Efc. Mod. Caf. 230,  Ufurious Contracts; 
may ‘be given in evidence. 2 Nel/. 756. Fraud may be 
given in evidence, on the general ifue: And tampering 
with witnefies may be given in evidence againft a party; 
&c. 5 Rep. 60. But many, things areto, be pleaded ; 
as juftifications without title, in trefpaffes, &c and can- 
not be given in evidence upon Not guilty. Trials per 
pais 404. If in trefpafs, Not guilty be pleaded; a li- 
cence may not be given in evidence to excufe the tref 
paffor; for it mùft be pleaded. Kel. 59. And if theif- 
{ue in detinue isnon detinet, it fhall not be given in evi- 
dence that the goods were pledged for money, and the 
money not paid ; this is not good without pleading it : 
But a gift of the goods by the plainti may be given 
in evidence. 1 Infe 283: 

So in an ifue in waite, xo wafe done, the defendant 
may givein evidence, that it came by lightning, tempeltt, 
or enemies; but that he repaired before action brought, 
muft be {pecially pleaded, ĉe. Ibid. 282. If an ifue 
be taken on the cutting of 20 oaks, evidence may be for 
ten; becaufe either is a breach of covenant not to do 
walte. 2 Shep. Abr. 142. In ejedzione firme, the plain- 
tiff declares for 100 acres of land, and gives evidence only 
for forty, it will be good for fo much. 1 Cro.13. On 
iffue, if J. S. was taken by a capias, the evidence that 
he was taken by alias capias, this will maintain the iffues 
Hob. 54, 55. Plowd. 8. But if the point in iffue be 
the fealing and delivery of a leafe, and the witneffes prove 
fealed and delivered, but did not know the leffor that 
fealed it: Or where proof is not made of livery and fèi- 
Jin, on iffue of a leale for life: Orif on an iffue upon 
a taking by capias ad fatisfaciend. Evidence be of taking 
by capias utlagatum, ce. in thele cafes the evidence 
will not be good to maintain the ifue. Plowd. 14. 
Kelw.55, 59. Hob. 55. Iffue was upon a prefcription 
for common appendant to 300 acres in four towns; on 


Se 


‘the evidence the jury found it appendant to z40 acres 


in two towns; and a manor was given in evidence in 
another county, êc. and they were. held infufficient. 
Hob. 188, 209. Where juftices of peace, fued for things 
done in their offices, may give fpecial matters in evi- 
dence. | Stat) 2i Jan 1. ¢. 120) Wide. \Fufices\ ~See 
Copy, Depofitions, &c. And for farther particulars re- 
fpeéting written evidence, fee Vin. Abr. title Evidence, 
and Tableto Wilfon’s Reports. 


II. Zs to unwritten evidence, we are under this head 

to confider, 

1. Who may be witneffes : Wherein it is to be obferved, 
That the King cannot be a witnefs under his fign manual, 
&c. 2 Rol. Abr. 686. Though it has been allowed he 
may, in relation to a promife made in behalf of another. 
Heb. 213. A peer produced as'ar evidence, ought to be 
fworn. 3 Keb. 631. Itis no exception to an evidence, 
that he is a judge, ora juror, to try the perfon; fora 
judge may give evidence going off from the Bench.. 2 
Hawk. P, C. 432. And a juror may be an evidence 
as to his particular knowledge; but then it mutt be on 
examination in open court, not before his brother jurors. 
1 Lill. 552. Members of corporations fhall be admitted 
or refufed to givé evidence in actions brought by corpo- 
rations, as their intereft is {mall or great; whereby it 
may be judged whether they will- be partial ornot.. 2 
Lev. 231, 241. But they willenot generally be ad- 
mitted ; though inhabitants not free of the corporation 
may be good witnefles for the corporation, as their intereft 
is not concerned; and members may be disfranchifed on 
thefe 'occafions. Thid. 236. 

In aétions againft church-wardens and overfeers of the 
poor for recovery of money mifpent on the parifh account, 
the evidence of the parifhioners, not receiving alms, fhall 
be allowed. Stat. 3 & 4 W: M. cap. 11. And in iù- 
formations gr indiétments for not repairing highways and 
bridges, the evidence of the inhabitants of the town, cor- 
poration, &c. where fuch highways lie fhail be admit- 

4 ted 


ted. 1 Ann. cap. 18. A party interefted in the fuit ; or a 
wife for or againft her hufband, a hufband againtt the wife, 
(except in cafes of .treafon) may not be witnefles. “4 
inf}. 279. Yet it has been adjudged, that a wife may 
be admitted as an evidence for the hufband on her being 
feduced to live with an adulterer, againft the. adulterer ; 
and fhe may be a witnefs to prove a cheat upon her and 
herhufband. Sid. 431. 

- By flat. 21 Fac. 19. f 6. The commiffioners thall 
have power to examine the wife of a bankrupt upon 
oath for the difcovery of his eftate, goods and chattels, 
and fuch wife refufing to appear, or to anfwer interroga- 
tories, fhall incur the fame penalties as are provided a- 
gainft other perfons in the like cafes.” 

Kinfmen, though never fo near, tenants, E 

matters, attornies for their clients, and all others that 
are not infamous, and which want not underftanding, or 
are not parties in intereft, may give evidence in a canle; 
though the credit of fervants is left to the j jury. 2 Ral. 
Abr. 685. 1 Vent. 243. A counfellor, attorney, or fo- 
licitor, is not to be examined as an evidence againit their 
clients, becaufe they ate obliged to keep their fecrets ; 
but they may be examined, as to any thing of their 
own knowledge before retained, not as counfel or attor- 
ney, &e. .1 Vent. g7. The bail cannot be an evidence 
for his principal. Stat, Zr. If the plaintiff makes one 
a defendant in the fuit, on purpofe to impeach his tefti- 
mony, under a pretence of his being a party in in- 
teret, he may neverthelefs be examined de bene efè; and 
if the plaintiff prove no caufe of action againft him, his 
evidence fhall be allowedin the caufe. 2 Lill. Abr. 701. 
Alfo if where a man makes himfelf a party in interet, 
after a plaintiff or defendant has an intereft in his evi- 
dence, he may not by this deprive them of the benefit of 
his teftimony.  Skinner’s Rep. 586. 

One that hath a legacy given him by will, is not a good 
witnefs to prove the will; but if he releafe his legacy, he 
may be a good evidence. Ibid. 704. It is the fame of a 
deed ; he that claims any benefit by it, may not be an 
ewidence to prove that deed, in regard of his intereft: 
And a perfon any ways concerned “in the fame title of 
land in queftion, will not be admitted as evidence. 
Ibid. 705. But it has been held, that an heir apparent 
may be a witnefs concerning a title of land; and yet a 
remainder-man, who hath a prefent intereft, cannot. 1 
Salk. 385. A legatee cannot be a witnefs to the will, 
becaufe the legacy is devifed to him; though if fuch le- 
gatee be permitted to be fworn and examined, the coun- 
fel cannot afterwards except againft his evidence. 1 Ld. 
Raym. 730. Creditors, &c. are made competent wit- 
neffes to wills, by Stat. 25 Geo. 2. c.6. and witnefles 
competent at law, are competent to prove a nuncupa- 
tive will, by Stat. 4 Ann. c 16. JS: 14. See thofe two 
ftatutes. The fon of a legatee, is no witnefs to a will- 
in the fpiritual court; neverthelefs it is held, he 
may be a good evidence to prove a nuncupative will, 
within the intent of the ftatute of frauds. Jd. 85. 

A grantee who is a bare truftee, it is faid, is a good 
witneis to prove the execution of the deed made to him- 
felf. 1 P. Will. 290. If an action is brought againft 
many perfons for taking of goods, one of them concern- 
ed may be admitted as an evidence againft the reft. 
Comberb. 367. See 1 Med.282. In criminal cafes, as 
of robbery on the highway, in action againft the hun- 
dred ; in rapes of women, or where a woman is married 
by force, Sc. a man or a woman may be an evi- 
dence in their own caufe. 1 Vent. 243. And in private 
notorious cheats, a perfon may give evidence in his own 
caufe, where no body elfe can be a witnef{s of the cir- 
cumftances of the fa&t, but he that fuffers. 1 Salk. 286. 
Upon an information on the ftatute againit ufury, he that 
borrows the money, after he hath paid it, may be an evi- 
dence; but not before. ` Raym. 191. 

An alien infidel, may not be an evidence; but a 
Few may, and be fwornon the Old Teftament. 1 Inf. 
6. A quaker fhall not ‘be permitted to give evidence 
in any criminal caufe, (unlefs he will take an oath): 

-Though on other occafions, his folemn affirmation thall 
be accepted inftead of anoath. Stat. 7 & 8 W. 3. cap. 
34. Perfons nom Jane memoria ; thofe that are attaint-. 


ed of confpiracy, or in a premunire upon the nikko 5 
Eliz. c. 1. Popijb recufants convict, on the Srat. 3: 
Jac. 1. c. 5. are difabled to give evidence. So perfons 
convicted of felony, perjury, &c. And if one by judg- 
ment hath ftood on the pillory, or been whipped for 
this infamy he fhall not be admitted to give evidence, 
whilft the judgment is in force: But the record of con- — 
viction muft be produced, on objecting againft his tefti- 
mony ; and the witnefs fhall not be afked any queftion 
to accufe himfelf, though his credit may be impeached 
by other evidences, as to his character in general, fo as 
not to make proof of particular crimes; whereof he hath 
not been convicted. 3 Inf. 108, 219. 3 Lew. 426. If 
after a man hath ftood in the pillory, &c. he be pardon- 
ed, he may be an evidence: And notwithfanding judg- 
ment of the pillory infers infamy at common law; by the 
civil and canon law it imports no infamy, wnlefs the 
caufe for which the perfon was convicted was infamous; 
and therefore fuch may be a good witnefs to a will, if 
not convicted of any infamous aét. 3 Lew. 426, 427.. 
It has been held; that it is not ftanding in the pillory, — 
difables a perfon to give evidence; but ftanding there 
upon a judgment for an infamous crime, as forgery, &C. 
lf for a libel, a man may be a witnefs. 5 Mod. 74. 3 
Nelf. Abr. 557. 

A man is conviéted of felony, and afterwards par 
doned, he may be a good ewidence. Raym. 369. So 
where burnt in,the hand, which is guaf a ftatute par- sa 
don; and it is faid it is burning in the hand reftores 
the offender to his credit. Iid. 330. A perfon who 
was condemned to be hanged for burglary, but hay 
a pardon for tranfportation, hath been allowed to be 
good evidence. 5 Mod. 18. One outlawed for se 
and pardoned, may be an evidence. State Trials, P 
3 515.  Perfons acquitted, or guilty of the “fat 
crime, (while they-remain unconvitted) may be sil "i 
again{t their fellows. Kel. 17. Though no evidence 
ought to be given of what an accomplice hath faid, | 
is nét th the Gime indi&tment. State Trials, Vol. 2. 414. 
An informer may be a witnefs, though he is to hae 
part of the forfeiture, where no other witnefles can. 
had. Wood's Inft. 598. Members of either Houte í 
Parliament may be Witnefles on impeachments. 
Trials, Vol. 2. 632. 
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2. As to the number of witneffis. ; 

The Common law required no certain number of 1 
nefles, though they are required by ftatute in fome cafes 
The teftimony of one fingle evidence is fufficient 


be two witnefles to the fame overt-act, Gc. 
There muft be one witnefs to one, and another witnefs 
to another overt-act of the fame fpecies of treafon, or at 
leaft one witnefs to an overt-aét, and another toa m 
rial circumftance to prove it. z Hawk. P. C. 42 
all other criminal matters, one evidence is enough ; | 
a jury one witnefs is fufficient. 3 Inff. zo. Mic 
Car. B. R. Stat.7 W. 3. cap. 3 
Alfo it is required by the 29 Cor: 2. Cap. 3. uT 
all devifes of Jands fhall be attefted and fubferibed 
the prefence of the teftator, by three « or four: 
witnefles, orelfe fhall be void.” sh 
With repped to the compelling awitnefes to ghiir 
Ifa witnefs ferved with procefs in a civil caufe 
fufe to appear, being tendered reafonable charges, 
having no lawful excufe, ation on the cafe lies 
him, whereon damages fhall be recovered: And 
covert not appearing, aétion may be brought ag 
hufband and her. ‘Stat. 5 Eliz. cap. 9. 1 i 
Where any witnefs accepts of a fhilling, and has a pro- 
mife of the payment of his charges, fuch acceptance 
fufficient to maintain any fuch aétion: But withou 
the party cannot fupport an aétion upon the ftatu 
not giving evidence, but muft tender the witnefs h 
fonable charges, at a reafonable time before the 
W. Jones 433. 
If there is a doubt that a witnefs will not attend, the 
beft way is toferve him with the original /ubpana, keep 
ing acopy, and if ‘he is at i diftance from the p 
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of trial, tender reafonable charges: If he does not appear 
at the trial, call him three times on his /ubpena, and 
then, if occafion requires, the party may bring his ac- 
tion. ` 

In acriminal caufe, if a witnefs refufe to appear and 
give evidence, being ferved with procefs, the court will 


put off the trial, and grant attachment again{ft him ; and | / 


_ as refufing to give evidence is a great contempt, the party 
may be committed and fined. 1 Salk. 278. 
- Preventing evidence to be given againft a criminal, 
is punifhable by fine and imprifonment; and a perfon 
was fined one thoufand marks in fuch acafe. Hill. 1663. 
B. R.  Perfons diffuading-a witnefs from giving ewi- 
dence, Fc. And jurors or others difclofing evidence gi- 
ven, are likewife offences punifhed by fine and impri- 
fonment. 1 Hawk. 59. 


In regard to the manner of their giving evidence. 
Where neceflity requires, witneffes may be examined 
apart in court, till they have given all they have to fay in 
evidence ; fo that what one has depofed, may not in- 
duce another to give his evidence to the fame effect. For- 
toft. 54. t 
-~ A witnefs fhall not be examined where his evidence 
tends to clear or accufe himfelf of a crime. State 
Trials, Vol. 1. 557. And a witnefs fhall not be crofs 
examined till he hath gone through the evidence on 
the fide whereon produced. bid. Vol, 2. 772. The 
court is to examine the witneffes, and not the prifoner 
or profecutors. Tèid. Vol. 1. 143. An evidence thall 
not be permitted to read his evidence, but he may look 
on his notes to refrefh his memory. Ibid. Vol. 4. 45. 
An evidence may not recite his evidence to the jury, 
after gone from the bar, and he hath given his evidence 
in court; if he doth, the yerdié may be fet afide. 
‘Cro. Eliz. 159. One that is to be an evidence at a 
trial, « not to be examined before the trial, but 
_ by the confent of both parties, and a rule of court for that 
. purpofe: but if a witnefs is not able to attend the trial, 
a judge may excufe his non-appearance, and certify his 
- examination ; though an examination ought not to be 
read, where the evidence himfelfmay be produced. Srate 
Trials, Vol. 1. 526. 
_ No evidence ought to be produced againft a man in a 
trial for his life, but what is given in his prefence. bid. 
_ Fol. 4. 227. And evidence fhall not be given againft 
‘the prifoner for any other crime than that for which pro- 
- fecuted. Ibid. Vol. 3. 947. A prifoner may bring evi- 
= dence to prove that the witneffes gave a different teftimony 
fore a juftice of peace, or at another trial: though he 
may not call witneffes to difprove what his own evidence 
have fworn. Ibid. Vol. 2. 623, 792. And no objection 
can be made to the evidence after verdi& given. Vol. 4. 
p: Itis juftifiable to maintain or fubfit an evidence, 
„but not to give him any reward ; for this, if proved, will 
_ avoid his teftimony. Ibid. Vol. 2. 470. 
_ Awitnefs fhall not be examined to any thing that does 
‘Bot relateto the matterin iffue. Jdid. Vol. 2. 343. And 
-where an iffue is not perfe&t, no evidence can be applied, 
nor can the juftices proceed to trial. Browzl. 42, 47, 
435. If evidence doth not warrant and maintain the fame 
_ thing that is in iffue, the evidence is defective, and may 
be aihe upon ; but proving the fubftance is fuffici- 
te Trials per Pais 425. Evidence may be given of 
a&ts before and after the time they are laid in the indi&- 
ment. And where a place is laid only for a venue in an 
e oran appeal, (and not made part of the de- 





ee sription of the faét) proof of the fame crime may be made 
We H. any other place, in the fame county; and after a crime 
= kath been proved in the county where laid, evidence may 
be given oF other inftances of the fame crime, in another 
~ county, to fatisfy the jury. 2 Haws. P. C. 436. 
But where a certain place is made part of the defcrip- 
tion of the fa& againft the defendant, the leaft variation 
ees place between the evidence, and indiétment is 
fatal. Ibid. 435. It hath been alfo adjudged, that 
_ where an indigtment fets forth all the {pecial matter, in 
g _ tefpeét whereof the law implies malice, variance between 
the indiétment and evidence as to the circum/tances of the 


fea doth not hurt; fo that the fubfance of the matter be 
: í I y 
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found by the evidence. 2 Hawk. 438. An evidence 
againft the King in treafon, or felony, for the criminal, 
was not to be examined on oath by the Common law: 
but by ftatute, witneffes for a prifoner are to be fworn, 
as in cafe for the King, and procefs for their appearance 
is to be taken out. 3 Inf. 79. Stat.7W.3. 1 Aun. 
oe Ba A 

The hich of proving lies on the plaintiff; and the 
prefumption fhall ftand, until the contrary appear: 
though that which plainly appeareth, need not be given 
in evidence. 7 Rep. 40. 1 Infi. 233. ‘The defendant’s 
counfel is to conclude by way of anfwer to the evidence 
given to the jury by the plaintiff’s: but he who doth 
begin to maintain the iffue to be tried, ought to con- 
clude and fum up the evidence given, which is no more 
than to put the jury in mind how he hath proved his 
caufe. 1 Lill. 551. 


3. Of parol, prefumptive, and hear-Say evidence. 

It feems to have been agreed, as a general rule, 
(even before the ftatute of frauds and perjuries) that no 
parol evidence could be admitted to controul what ap- 
peared on the face of a deed or will, not only from the 
danger of perjury, but from a prefumption, that what- 
Soever the parties at that time had in contemplation, was 
reduced into writing. 5 Co, 68. a. b. 8 Co. 155. a. 
Kelw. 49. 

But this rule has received a relaxation, efpecially in 
the courts of equity, where a diftinGion has been taken 
between evidence, that may be offtred to a jury, and to 
inform the confcience of the court; viz. that in the frf 
cafe no fuch evidence fhould be admitted ; becaufe the 
jury might be inveigled thereby ; but that in the /econd 
it could do no hurt, becaufe the court were judges of 
the whole matter, and could diftinguifh what weight and 
ftrefs ought to be laid on fuch evidence. 2 Vern. 98, 
337> 625. 

Alfo to afcertain a fact, parol evidence hath been ad- 
mitted to explain the intent of the teftator; as where 
the teftator had two fons both named Yohn, and he de- 
vifed lands to his fon Joz; here parol evidence was ad- 
mitted, to fhew which of his fons he meant; and it be- 
ing proved, that one of his fons of that name had been 
abfent feveral years beyond fea, and that the teftator ap- 
prehended that he was dead, the devife was held good, 
and that the other fhould take; for without fuch evi- 
dence the will muft be void. 2 Vern. 98, 337, 625. 

Parol evidence to prove that a bond was given, in lieu 
of dower, refufed. Finney v. Finney, in Chance Wilf. 
Rep. par. 1. fo. 34. parol proof admitted that the teftator 
intended his wife executrix fhould have the refidue undif- 
pofed of. Id. Lakev. Lake in Chanc. fo. 313. Debt 
upon bond with condition for payment of money to Lydia 
Dovey, who is a third perfon, fhe declares the defendant 
owes her nothing, and upon proof thereof, a verdict was 
for the defendant; fuch declaration was properly given 
in evidence, for Lydia Dovey is to be confidered as the 
real plaintiff. Id. Hanfon v. Parker, fo. 257. 


As to prefumptive proof. 

Sometimes violent prefumption will be admitted for 
evidence without witneffes; as where a perfon is run thro? 
the body in a houfe, and one is feen to come out of the 
houfe with a bloody fword, &c. But on this the court 
ought not to judge hafiily. 1 In/. 6, 673. And tho’ 
prefumptive and circumftantial evidence may be fufficient 
in felony, it is not fo in treafon. State Trials, Vol. 4. pe 


307. 

Perfons once in being fhall be intended ftill living, if 
the contrary is not proved. 2 Roll. Rep. 461. But now 
by Stat. 19 Car. 2. c. 6. it is enaéted, ““ That if any 
perfon or perfons, for whofe life or lives eftates have been, 
or fhall be granted, fhall remain beyond the feas, or elfe- 
where abfent themfelves in this realm, dy the /pace of 
Jeven years together, and no fufficient and evident proof 
made of the life or lives of fuch perfon or perfons refpec- 
tively, in any aétion commenced for the recovery of fuch- 
tenements by: the leffors or reverfioners, in every fuch 
cafe the perfon or perfons, upon whofe life or lives 
fuch eftate depended, fhall be accounted as naturally 
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dead ; 
the pe tenements, by the leffors or reverfioners, their 
heirs or affigns, the judges, before whom fuch action {hall 
be brought, fhall direct the jury to give their verdict, as 
if the perfon fo remaining beyond the feas, or otherwife 
abfenting himfelf, were dead.” But the ftatute contains 
a provifo for thofe who are evicted, and not actually dead, 
at the time of the eviction, on due proof, Sc, to re-enter, 


Se. 

By the Stat. 21 Fac. 1. cap. 27. it is enacted, ‘* That 
if any woman be delivered of an ifue, which being born 
alive fhould, by the laws of this realm, be a baftard, and 
endeavour privately, either by drowning or fecret burying, 
or any other way, either by herfelf, or the procuring of 
others fo to conceal the death thereof, as that it may not 
come to light, | whether it were born alive or not, but 
be concealed ; in every fuch cafe, the mother fo offending 
fhall fuffer death, as in cafe of murder, unlefs fhe can 
prove by one witnefs at /ea/?, that fuch child was born 
dead.” 

As to hearfay evidence, it feems agreed, that what 
another has been heard to fay, is no evidence, becaufe the 
party was not on oath; alfo, becaufe the party, who is 
affected thereby, had not an opportunity of cro{s-examin- 
ing ; but fuch fpeeches or difcourfes may be made ufe of by 
way of inducement or illuftration of what is properly 
evidence. 1 Mod. 383. Skin. 402 

Alfo what a witnefs hath been heard to fay at another 
time, may be given in evidence, in order either to inva- 
lidate or confirm the teftimony he gives in court. 2 
Hawk. P.C. 431 

So what a perfon accufed of a crime hath been heard 
to fay at another time, may be given in evidence at his 
trial, for, or againithim. 2 Hawk. P. C. 431. 

A witnefs by hearfay of a ftranger fhall not be allowed, 


except perhaps to confirm the evidence of a witnefs that’ 


fpoke of his knowledge. Wood's Infi. 644. 

4. Where depofitions in another court may be given in evi- 

dence. 

If a perfon who gave evidence in a former trial, 
dead ; upon proof of his death, any perfon who Nia 
him give evidence, may be admitted to give the fame 
evidence between the fame parties; but a copy of the re- 
cord of the trial when the evidence was given ought to be 
produced. 3 Juf. 2. Lill. Abr. 705. 

And evidence given at one trial, has been held not to 
be evidence at another’s trial. State Ti vials, Vol. 2. 308, 
337- Though that was over-ruled in the cafe of Sir 
Jobn Fenwick, on a bill of attainder, See title Bill of 
Attainder, and Chandler’s Debates in the Houfe of Commons, 
3 V. 30, Se. Debates in the Houfe of Lords, 1 V. 463, 
Se. 

Depofitions cannot be given in evidence againft any 
perfon who was not party to the fuit; and the reafon is, 
becaufe he had not liberty to crofs-examine the witneffes ; 
and it is againft natural juftice that a man fhould be 
concluded in a caufe to which he never was a party. 
Hardr. 22,472. Bunb, ġo. pl. 84.—91. pl. 148.—321. 
pl. 403. 9 Med.229. Carth. 181. Vern. 113. Gilb. 
Evid. 62.. Ch. Prec. 212. 

No evidence is neceflary in pafling a bill of attainder, 
but private fatisfa€tion to every one’s confcience is fuffi- 
cient. State Tri. Vol. 1. 676. But the fame evidence 
is requifite on an impeachment in parliament, as in pri- 
vate courts. State Trials, Vol. 4. 311, 318. : 

With refpett to depofitions in Chancery, fee how far they 
may be given in evidence under the firft head touching 
Written Evidence. See further as to Evidence, New Abr. 
V. 2. tit. Evidence. Com. Dig. 3 V. fame title, and X. 5. 
tit. Tefimoigne. 
of Evidence. Alfo Bath. Ni. Pri. 207, &c. 

€wmage, (ewagium) Is the fame with aquage, from the 
Fr. eau, Water; and fignifies toll paid for water-paflage. 
— Charta Regis Johannis, &c. hominibus de B; quod fint 
quieti de thelonio, Jèutagio, een fagio, laftagio, & de wrec &F 
lagan, de ewagio, &c. Hill. 14 Hen. 3. In Thefauro 
Reg. Scacc. Ebor. Rot. 15. 

ECiwbrice, (Sax. ew, i.e. conjugium, and bryce, fraéio) 
Adultery or marriage breaking: trom this Saxon word ew, 


eye 


| thall have, no benefit of the pardon. 6 Rep. 13 ji 
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and in every a&ion brought for the recovery of; marriage, we derive our prefent Englilh wos, to dvoo a 


dame, 

Ewe, (cuva) as German word fignifying law; it is 
mentioned in Leg. W. 1. 

€;aition, Is defined to be a wrong done by an officer, 
or one in pretended authority, by taking a reward or fee 
for that which the law allows not. And the difference 
between exadiion and extortion is this: extortion is where 
an officer extorts more than his due, when fomething is due 
to him; and exzéion is, when he wreits a fee or reward, — 
where none is due; for which the offender is to be fined 
and imprifoned, and render to the party twice as much as 
the money he fo takes. Co. Litt. 368. 10 Rep. 100. 
K. 32 Geo. 2..¢. 28. And fee Extortion. 

Gpattoz Begis, The King’s exactor or collegtor : B 
fometimes taken for the herif: but generally, quicumque 
publicas pecunias, tributa, wectigalia cS res fifco debitas 
exigit, proprie nominatur exactor Regis. Niger liber Seace. 
par. 1. cap. ult. 

Examination, (examinatio) A fearchiag after, or coge 
nizance of a magiitrate. By Szat. 1 & 2 P. & M. PEE re 
& 2 5 3 P.& M. c. 10. Juttices of peace are to poe A aie 
felons apprehended: and witneffes, before the felon i 
committed; and the accufers muft be bound over to 
pear and give evidence at the next affifes, &c. to w 
the examinations are to be certified. Mod. FRR 
177. See Evidence. 

With refpect to examinations touching church bene f 
fee title Benefice. iki 

examiners in the Chancery, ae Are i 

































aidea by either fide, in London, or near it, on fuch 
terrogatories as the parties to any fuit exhibit for that 
pofe: and fometimes the parties themfelves are, by 
ticular order, likewife examined by them. In the 


tornies not concerned in the caufe) on the parties ia 
in commiffion, &¢. 

€rannual Boll. In the old way of exhibiting 
accounts, the illeviable fines and defperate debts wi 
tran{cribed into a ro// under this name; which was 
read, to fee what might be gotten. Hale’s Sher. 4 A 


Egrcambiatozs, A word ufed anciently tia 
of land ; but Cowel fuppofes them to be fuch as we 
call brokers, that deal upon the Exchange between 3 
chants. 

Exception, (exceptio) Is a ftop or flay to an 
and divided into dilatory and peremptory. Bra&. 
tract. ç. In law proceedings, it is a denial of a matter © 
alledged in bar to the action: and in Chancery it is wh 
alledged againit the fufficiency of an anfwer, Se. i 
coun{el in a caufe are to take all their ee s i 
record at one time; and before the court hath delive: 
any opinion thereon, 1 Lill, Abr. 559+. And on an ind 
ment for treafon, &c. exception is to be taken for 
naming, falfe Latin, Sc. before.any evidence is gi 
court; or the indiétment fhall be good. Stat. 
c.3. Where bya general pardon, any particular « 
excepted; if a perfon beattainted, ĉc. of that € 


Abr. 765. And when a pardon is with an exception as to 
perfons, the party who pleads it ought to fhew, that h 
not any of the parties excepted. 1 Lev. 26. 
exprellign may be taken to enure to the famei ke 


what is taken to be good by the te party, ‘ 
point of law or pleading. And exceptio in non exe 
mat regulam. 1 Lill. 559. 

Exception to Evivence, &c. See Bill of 7 
tions, 

Exception in Deeds and Writings, Keep s tet h; 
from pafling thereby, being a faving out of the s deed, as : 
the fame had not been granted: but it is to be a pi 
thing out of a general one, as a room out of an | 
ground out of a manor, timber out of land, Ee. A 
muft not be of a thing exprefly granted in a deed: ; 
muf be of what is feverable from, and not infeparabl 
dent to the grant, 1Jnf.47. 1Lev.287. Cro. El, 2 
Where an exception gee to the whole thing gente o 

em 
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demifed, the exception is void. Cro. El.6. A man makes 
a leafe of a manor, excepting all courts, &c. the exception 
is void as to the courts; for having leafed the manor, it 
Moor870. A 
leafe was made of all a man’s lands in Z. excepting his 
manor of H. and he had no landsin L. but the faid manor; 
it was adjudged that the manor pafled, and that the excep- 
2 Nelj. Abr. 764. A leafe of 
an houfe and thops, except the ihops; though this may 
extend to other fhops, it ıs void as to the thops belonging 


cannot be fuch without courts. Hob. 108. 


tion was void. Hob. 170. 


to the houfe demifed, becaufe it is repugnant to the leafe. 
Dyer 265. 


If an exception croffes the grant, or is repugnant to it, 
and if there bea faving or exception out 
of an exception, it may make a particular thing as if 
never excepted ; as if-a leafe be made of a rectory, ex- 
cepting the parfonage-houfe, faving to the leffee a cham- 
ber; this chamber not being excepted out of the leafe, 


the fame is void : 


fhall pafs by the leafe of the rectory. Hob. 72, 170. 
Cro. El. 372. Owen 20. 


is not excepted, but only fufficient nutriment for the trees: 


for the leflee fhall have the palture growing under them, 
though the leffor fhall have all the benefit of the trees, 


malt, fruit, &c. and the trees are parcel of the inheritance. 
11 Rep. 48, 50. 5 Rep. 11. But it has been adjudged, 
that by an exception of woods, 
that the foil of the coppices is ‘excepted. 


Poph. 
Cro. 487. 


the owner of the land, 
for life makes a leale for years excepting the wood, ec. 


wafe, &c. and hath not granted his whole term. 


Cro. 
Fac. 296. 1 Lill. Abr. 560. 


al ef. Co. Lit. 47. 


Exchange, (excambium or cambium) Signifies generally 
st as permutatio with the Civilians; as the King’s 
» which is the place appointed by the King tor 


Bess of plate or bullion for the King’s coin, &c. 


Thefe places have been divers heretofore ; but now there is 


only one, wig. the Mint in the Tower. 


Stat. H. 6. c. 
Sraid, ê: 7: 25 Ed. 3. ¢. 12. 


5 & 6 Ed. 6. c 


There i isa Royal Exchange of Merchants in London, and 
exchange among merchants is a commerce of money, or 

a bartering or exchanging of the money of one city or 
country. for that of another: money in this fenfe, is either 
$ real or i imaginary ; real, any real fpecies current in any 
country at a certain price, at which it paffes by the au- 

í and 
by imaginary money, is underitood all the denomina- 
-tions made ufe of to exprefs any fum of money, which is 


Lex Mercatoria, or 


/ of the ftate, and of its own intrinfick value: 





e juit value of any real fpecies. 
n Comp. 98. 


Bi to be par pro pari, according to value for value: 
| our exchange is grounded on the weight and finenefs 
of our own money, and the weight and finenefs of that 
` of other countries, according to their feveral ftandards, 
i tionable in their valuation; which being truly and 
sire ily made, reduces the price of the exchange of money 
by Sak any nation or country to a certainty. But this courfe 
of exchange is of late abufed, and money is become a 
i merchandife, that rifes and falls in its price in regard to 
Bh the” plenty and fearcity of it. Ibid. -At London, all 
a exchanges are made upon the pound fterling of zos. In 
pe: the Low Countries, France and Germany, upon the French 
crown; Spain and Italy, &c. upon the ducat; and at Flo- 
rence, Venice, and other places in the Streights, by the 
Bi dolla -and florin. Sec Bill of Exchange, and Cunningham’ s 
i Law of Bills of Exchange, &c. 
pe nges of Goors and MWMerchandife, Were the 
ee original and natural | way of commerce, precedent to buy- 
ATING zi gr. there was no buying till money was invented ; 
_ though in exchanging, both partics are as buyers and 
fe; PA and both equally warrant, 3 Salk. 157. 











By exception of trees, the toil 


underwood and coppices, 
146. 2 
If a lefse for years affign over his term, 
‘excepting the trees, &.. the exception is not good; becaufe 
no one can have fuch a {pecial, property in the trees, but 
2 Nelf. 764. Tho’ where leffee 


this may be a good exception, although he hath not any 
intereft in it but as lefiee, in regard he is chargeable in 


Thete exceptions are com- 


seg leafes for life and years; and mutt be always of 


Coie, of exchange for money ufed in England 


it is a good exchange. 
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Exchange of Lands, Isa mutual grant of equal intereft 
in lands or tenements, the one in exchange for the other: 
and is ufed peculiarly in our Common law for that com- 
penfation which the warrantor muft make to the warrantee, 
value for value, if the land warranted be recovered from 
the warrantee. Braa. lib, 2. cap. 16. Accomp. Conv. 
1 Vol. 170. Alfo there is a tacit condition of re-entry in 
this deed, on the lands given in exchange, in cafe of 
eviétion ; and on the warranty to vouch and recover over 
in value, ic. For if either of the parties is evicted, the 
exchange is defeated. 4 Rep. 121. If 4. B. gives five 
acres of land in exchange to C. D. for five other acres, 
and afterwards C. D. is ‘evicted of one acre, in this cafe 
all the exchange is defeated, and C. D. may enter on his 
own again. 4 Rep, 121. Cro. El. 903. 

An exchange may be made of lands in fee-fimple, fee- 
tail for life, &c. The eftates granted are to be equal, as 
fee-fimple for fee-fimple, €¥c. tho’ the lands need not 
be of equal value, or of the like nature: fora rent in fee 
iffuing out of land, may be exchanged for land in fee ; 
but annuities which charge the perfon only, are not to 
be exchanged for lands. Lit. 63, 64. 1 Inf. 50, 51. 
If an exchange be made between tenant for life, and te- 
nant in tail after poflibility of iffue extinét, the exchange 
is good; becaufe their eftates are equal. 11 Rep. 80. 
Moor 665. An exchange made between tenant in tail, 
and another, of unequal intereit, may be good during his 
life; but his iffue, when of full age, fhall avoid it. 
And exchanges made by infants; by perfons non fane 
memorie; a hufband of the wife’s lands, EFc. are not 
void, but voidable only, by the infant at his full age, the 
heir of the perfon zon Janæ memorie, and the feme after the 
death of the hufband, who may waive the poffeffion and 
difagree to them. Perk. Se#. 277, 281. 

Jointenants and tenants in common, after they have 
made partition, may exchange their /ands: and by this 
deed, freeholds pafs without livery and feifin; but the 
word exchange is to be ufed, and there muft be execution 
of the exchange, by entry on the lands in the life of the 
parties, or the exchange will be void. 1 dxf. 50. 
1 Mod. 91. Sometimes lands intended to pafs by ex- 
change, not havjng the qualities and incidents of ex- 
ieee lands, may pafs by way of gift or grant: as if 
two perfons are feifed of two acres of land, and one of them 
by deed gives his acre to the other, and the other his acre 
to him, and each of them give livery of feifin upon his 
acre given in exchange; here the acres will pafs from one 
to the other, but not in a way of exchange, becaufe there 
was no word of exchange in the deed. ‘Litt, Sed. 62. 
Perk. 253. 

A man grants to another lands in fee-fimple, for lands 
in tail by way of exchange; or land in tail, for lands for 
life, &¥c. thefe deeds will not take effect as exchanges. 
Fitz. Exchange 15, 64. Co. Lit. 64. If tenant in tail 
give his land in exchange, for other land of the fame 
eftate-tail, the iffue in tail may make it good if he will, 
or avoid the exchange. 1 Rep. 96. A feoffment is made 
to Æ. and B. and the heirs of 4. and they exchange the 
land for other lands ; this will be good, and they fhall 
hold the lands in the fame nature that the land given in 
exchange was held. Perk. Seg. 277 

If a lord releafe to the tenant his fervices in tail, in 
exchange of land given to the lord in exchange in tail 
alfo, it is ill: but if leffee for life of one acre, give 
another acre to his leffor in tail, in exchange for a releafe 
from him of that acre, Atera in tail in like manner, 
Ibid. 219, 276, 283. In cafe 
two perfons make an exchange of land, and limit no 
eftate ; each fhall have an eftate for life, dy implication > 
but if an exprefs eftate be limited to one for life, and 
none to the other, it will be void. 19 H.6. 27, And 
to make a good exchange, both the things muft be in e/@ 
at the time of the exchange: therefore if I grant the 
manor of 4. to another in exchange for the manor of B., 
which he is to have by difcent after his father’s death, this 
is void, beeaufe it is not in him. 1 Jn. 50. 3 Ed. 4. 
10. 

But an exchange may be made to take effeet in futuro, 
as well as prefently ; for if it be, that after the feait of 
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Ezfer A.B. fhall have fuch lands in D. in exchange for | 
his lands in S. this is good. Perk. Se@. 265. Exchange 
of lands in divers countries; and it is faid of land in 
Treland, for land in England, may be good. Latch 234. 
By a {pecial kind of agreement, an exchange may be of 
unequal eftates. Moor, c.209. The condition and war- 
ranty in exchanges run to the parties in privity ; not to 
anaflignee, Gc. And if after two have exchanged lands, 
one of them releafes to the other the warranty in law; it 
will not deftroy the exchange. 4 Rep. 122. 1 Rol. Abr. 
815. The parties themfelves, and all privies and 
ftrangers for the moft part, may take advantage of ex- 
changes void by any defect or accident: contra if they are 
voidable, c. 1 Rep. 105. Dyer 285. See Exchanges 
of Lands, Accomp. Conveyancer, Vol. 1. p- 358 

range of Church Libings. Exchanges are now 
feldom ufed, except that parfons fometimes exchange their 
churches, and refign them into the bifhop’s hands: and 
this is nota perfect exchange till the parties are indufted ; 
for if either dies before they both are indu@ed, the ex- 
change is void. Wood's Inf. 284. 

By the 31 El. c. 6. 7. 8. if any incumbent of any 
benefice with cure of fouls, shall corruptly refign or çx- 
change the fame; or corruptly take for or in any refpect 
ef hy reigning or exchanging the fame, direétly or indi- 
rely, any penfion, fum of money, or other benefit what- 
foever: as well the giver as the taker, fhall lofe doubie 
the value of the fum ; half to the Queen, and half to him 
that fhall fue for the fame. 

If two parfons by one inftrument agree to exchange 
their benefices, and in order thereto refign them into the 
hands of the ordinary, fuch exchange i being executed on 
both parts, is good; and each may enjoy the other’s 
living: but the patrons mutt prefent them again to each 
living ; and if they refufe to do it, or the ordinary will 
net admit them refpettively, then the exchange is not 
executed ; and in fuch cafe either clerk may return to his 
former living, eyen though one of them thould be ad- 
mitted, inftituted and indugted to the benefice of the 
other ; which is expreffed in the exchange itfelf, and the 
protefation ufually added to it. Rights Clerg. 2 Co. Rep. 
74. Rol. Abr. $14. 

€xchangeozs, Are thofe that return money by bills of 
exchange. See Excambiators. 5 R. 2. C. 2. 

Exchequer, (Kaccarium, from the Fr. Schequier, i. e. 
abacus, tabula luforia, or from the Germ. /chatz, viz. the- 
Jaurus) Ys an antient court of record, wherein all caufes 
touching the revenue and rights of the crown are heard 
and determined ; and here the revenues of the crown are 
received. Camden in his Britan. p.113: faith, This court 
took its name g tabula ad quam affidebant, the cloth which 
covered it being party coloured, or chequered : we had it 
from the Normans, as appears by 1 the Grand Cuftumary, cap. 
56. where it is defcribed to be an aflembly of high jufti- 
ciers, to whom it appertained to amend that which the in- 
ferior jufticiers had mif-done, and unadvifedly judged, 
and to do right to all as from the Prince’s mouth. 

“Some Si think there was an Exchequer under the 
Anglo-Saxon Kings; but our beft hiftorians are of opinion, 
that it was ere&ed by King William the Firft, called The 

ongueror, its model being taken from the tranfmarine 
Exchequer, eftablifhed in Normandy long before that time. 
Madox’s Hi ep. Excheg. 

‘In the reign of g the Firft, there was an Exchequer, 
which has. continued ever fince: and the judges of the 
court were at that time ftiled Barones Scaccarii, and ad- 
miniftred juftice to the fubjeéts. In antient times the 
Barons of the Exchequer dealt in affairs relating to, the 
ftate, or publick fervice of the crown and realm: and 
bls greatly concerned in the prefervation of the pre- 

tive, as well as the revenue of the crown ; for at the 
an it was the care of the Treafurer ‘and Barons 
to fee that the rights of the crown were no ways invaded, 
Lex Conffitutionis 198. 

For the authority and dignity of the court of Exche- 
quer, antiently, it was. held in the King’s palace; and the 
aéts thereof were not to be examined or controlled in any 
other of the King’s ordinary courts of juftice: the Exche- 
quer was the great repofitory ef records, wherein the re- 
eecds of the other courts at Wefminffer, Sc. were brought 


| and anfwer, agreeable to the practice of th 


to ke laid up in the Treafury there. And writs of the 
Chancery were fometimes made forth at the Exchequer 5 
writs of fummons to affemble parliaments, €c. fee 

The Exchequer has been commonly held at > 
the ufual place of the King’s refidence ; -but it 
fometimes holden at other places, ʻa ‘King ph fed; 
as at Winchefier, Jc. And in the Exchequer ere are 
reckoned feven courts, wiz. the court of Pleas; Po - 
of Accounts; the court of Receipts ; the court of the 
chequer Chamber (being the aflembly of all the j ae 
England for dificult matters in law) ; the court of Exche- 
quer Chamber for Errors in the court of Exchequer; 
Errers in the King’s Bench ; and the tae en in th 
Exchequer chamber. 4 Tf. 119- 

But according to the ufual divifop fir che apc of 
all common bufinefs, the Exchequer is divided ir 
parts; one whereof is converfant efpecially in 
cial hearing and deciding of caufes pe 
Prince’s coffers, anciently called Scaccarium Com; 
the other is the Receipt of the Exchequer, which is | 
employed in the receiving and payment of money. — 
it has been obferved, that about the time of the 
there was very little money in fpecie in the 
then the tenants or knights fees anfwered their 
military fervices: and till the reign of King ž : 
rents or farms due to the King were gene 
proviSons and neceffaries for his houfhold ; 
reign the fame were changed into money; 
An fucceeding times, the crown revenue was 
paid into the Exchequer chiefly in gold edie? 
Couftitutionis, p. 208. 

By fiatute, all fheriffs, bailiffs, &c. sete 
the Exchequer before the Treafurer and Ba 
nual rolls are to be made of the profits of ci 
Alfo inquifitors fhall be appointed in every 
debts due to the King. 51 H. 3. flat. 5. 
Stat. Rutl. And all fines of counties for th 
are to be fent into the Exchequer. Stat. de B 
Ed. 2. Perfons impeached in the Exchequer, 
in their own difcharge ; and ‘there hall be 
charging perfons, Gc. § R. 2. c 9, 14. 
to whom money is due from the Exchequer, 
order regiftred for payment, may aflign the 
dorfement. 19 Car. 2. c. 12. And theo 
Receipt may receive and take for their fees 14 
pound for {ums iffued out, &<. 5&6 iik 
20 

Officers of the Exchequer are without ¢ to 
money brought thither: and the money in the 
to be kept in chefts under three different lock 
kept by three feveral officers, e. 8 o 
'The Tellers of the Exchequer were allowed | 
to make good the deficiency in their offices b 
tion of guineas. Stat. 10 Geo. 1. c. 5 See sh 
16. 3 
In the lower part of the Exchequer, called th h 
the debtors of the King, and their debtors, t 
tenants, and the officers and minifters of the 
are privileged to fue and implead one. 
ftranger, and to be fued in the like aéti 
cuted in the King’s Bench and Common Pleas. ' 
cial part of the Exchequer is a court both of 1: 
the court of common law is held in the 
after the courfe of the Common law, c 
and here the plaintiff ought to be a ter 
the King, or fome way accountant to him; 
now become a meer fi&ion, and the court 
The leading procefs is either a writ of ful 
mizus. "The court of Equity is holden in 
chamber coram Thefaurario, Cancellario & | 
ufually before the Barons only ; the Lord C 
ing the chief Judge to hear and determine 
law or equity; the proceedings are — 


















































of Chancery; but the plaintiff muft Tikewife i 
he is debtor to the King, tho’ it is not 
ther he be foor not, it i beigs as above Se: 
matter of form. 
In this court the pe ufually exhibit b bills 
very of their tithes, &c. And ae the Antoni 
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brings bills for any matters concerning the King; and 
any perfon grieved in any caufe profecuted againft him 
on behalf of the King, may bring his bill againtt the 
Attorney General to be relieved in equity, in which cafe 
the plaintiff muft attend the King’s Attorney with a copy 
of the bill, and procure him to anfwer the fame; and Mr. 
‘Attorney may call any that are interefted in the caufe, or 
any officer or others, to inftrué& him in the making of 
his anfwer, fo as the King be not prejudiced thereby, and 
his anfwer is to be putin without oath. 4 Inf. 109, 

112, 118. 

_ The praétice and proceedings genetally 3 in ufe at the 
tiiin where antiently there was véry much bu- 
finelsand very various, are chiefly relating to debtors, 
farmers, receivers, accountants, éF. for debts and duties 
due to the crown: and all penal punifhments, intrufions, 
forfeitures, upon popular actions, ĉc. are matters cog- 
nifable bythiscourt. Pragif. Attorn. edit. 1. p. 292; 293. 

. The Exchequer is now faid to be the laf of the four 
courts at We efiminfer; governed by the Chancellor of the 
“Exchequer, the Lord Chief Baron, and three other Barens; 
who are the fovereign auditors of England; and the judges 
ofthe court. There alfo fits in-this court a Pui/ne Baron, 

who adminifters the oath of all. shigh-therifis, under- 

fheriffs, bailiffs, auditors, receivers, colleétors, control- 

p aaen and fearchers of all the cuftoms in Æzg- 

Chancellor or Under Treafurer hath the cuitody 
noah ta are ol thiscoùrn The King’s Attorney General is 
made privy to all manner of pleas that are not ordinary 

and of courfe, which rife upon the procefs of the court 5 

and he puts into court in his own name, informations of 
concealments of cuftoms, feizurés, €e. And alfo for 

intrufions, waftes and incroachments upon any of the 

. ae lands; or upon penal ftatutes; forfeitures, Se. 

_ The Remembrancers keep the records of the court be- 
o twixt the Kide and his fubjeéts, and enter the rules and 

k orders there made’: one is called the King’s Remembran- 
ger, and the other the Lord ‘Treafurer’ssRemembrancer ; 
the Remembrancer for the King hath all manner of informa- 
tions upon penal ftatutes uted in his office only ; and he 
calls to account; in open tourt} all the great Accountants 
of the Crown, Colleétors of Cuftoms, t5’c. he makes out 

_ Writs of privilege, enters judgments of pleas ; and all mat- 
ters upon Engli/h bill are remaining in his office. 

_ . The Remembrancer for the Lord Treafurer makes out all 
the eftreate ; ; he fets down in his book the debts of all fhe- 
rifs, and takes their foreign accounts; and iffues out writs 
and procefs in many cafes, Se. And thefe Remem- 
_ brancers have feveral attornies to do bufinefs under them : 
p. by ftatute are not to iffue out of the Remembrancer’s 

e, any writs upon {uppofition; but upon jut grounds, 

RRG les i feacotsi.cti26: 








_ Treafury, where the records lie, with the book of Domef- 
day, &c. They may fit in court if they pleafe, but not 
meddle with any thing ; unlefs it be relating to the 
Sheriffs, in the pricking whereof they have a vote. And 
__ befides the Chamberlains; there is a Clerk of ‘the Pipe, in 
un lofe cuftody are conveyed out of the King’s and Trea- 
fare’ s, Remembrancer, ĉc. as water through a pipe, all 
accounts and debts due to the King. The Controller of rhe 
Pe: 3 which is faid to be the Chancellor of the Exchequer: 
je Clerk of the Effreats, who receives the eftreats from the 

. i Paaa s office, and writeth them out to be ferved 
fo the King; @e Ther oreign Oppo/er, who oppofes or 
ikes a charge on all fheriffs; &c. of their green wax, 
ih SAA fines, iffues, amerciaments, recognifances; ér. cer- 
i ‘tified in eltreats annexed to the writ, under the feal in 
wig en wax, and délivereth the fame to the Clerk of the 
ats to be putin procefs> ‘The Auditors, that take the 
ounts of the King’s Receivers, Collectors, &c. and per- 
f & them. The four Tellers, whofe bufinefs to receive and 
E a ay all money is wellknown. The Clerk of the Pells, from 
hal Re rchment- rolls, called Pellis Receptorum. ‘The Clerk 












= of the Nibils, who makes a roll of fuch fums as the fheriff 


pon proce% returns Nihil; fci The Clerk of the Pleas, 
in whofe office all officers and privileged perfons are to fue 
pisi be fued; and here are divers Under Clerks employed in 
fuits commenged or depending in thiscourt. Then there 
a Clerk of the Summons; Under Chamberlains of the Ex- 
chequer; Secondaries in the offices of the Remembrancers ; 
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RENA here arè two Chamberlains that keep the keys of the’ 


4 
rs ¢ 
Beemer ies OF the Pipe; the Ufer of the Exchequer, Mey . 
foal, &c. For the ftatutes relating to the Exchequer, fee 
the Table to the 4to edition of the Statutes at Large, title 
Exchequer. 

Exchequer Wills. By Statute 5 Aun. c. 13. The Lord 
Treafurer may caufe Exchequer Bills to be made of any 
fums not exceeding 1,500,000/, for the ufe of the war; 
and the duties upon houfes were made chargeable with 
4l. 105. per centum per annum to the Bank for « circulating 
them. The Bank not paying the bills, aétions to be 
brought agaioft the Company, and the money and da- 
mages recovered; and if any Exchequer bills be loft, up- 
on affidavit of it before a Baron of the Exchequer, and 
certificate from fuch Baron, and fecurity given to pay the 
fame if found, duplicates are to be made out: alfo when 
bills are defaced, new ones. fhall. be delivered.  Jédid. 
The King, or his officers in the Exchequer, by forme 
ftatutes, might borrow money upon the credit of bills, 
payable on demand, with intereft after the rate of 34. pr 
diem for every 100/. bill. 7 © 8 W. 3. cap. 31. And 
by 8 & 9 W. 3. c. 20. An intereft of 5d. a day was al- 
lowed for every 100/, But 12 W% 3 1. lowered the 
intereft on thefe bills to 4d. a day per cent. And 
Ann, cap. 11, it is funk to 2d.aday. Forging Exche- 
quer bills, or the indorfements thereon, is felony. See Felony. 

@rcife, (from the Belg. acci#f2, tributum) Is a duty 

or in bOO laid upon beer, ale, and other liquors which 
had its beginnihg in the reign of King Charles the Second. 
12 Car. 2. ¢. 23. One priiicipal office of excife to be. 
erected in London, e. and the commiffioners ‘and fub- 
commiffioners appointed to levy this duty, may, under 
their hands and feals, appoint fo many geugers as {hall 
be needful ; who are to enter the houfes of brewers, inn- 
keepers, &’c. to gauge all the coppers, fats, and veffels in 
the fame, and make returns to the commiflioners of ex- 
cife, &c, under whofe office and limits they live: and up- 
on refufal, may forbid the parties to fell any beer, under 
5l. forfeiture, Gc. by this act. And by fubfequent fta- 
tutes, additional duties Have been granted on low wines; 
{pirits, or brandy drawn from corn: alfo a dut y of excile 
is laid upon malt; and upon fweets, &c. which is an- 
nually continued. An officer of the excife in the day- 
time; or in the night with a conitable, may enter into a 
houfé or brewhoufe, and ftay there during the time of 
brewing, Gc. Brewers erecting or altering any back, 
cooler, copper, Gc. or keeping any private ftore-houfes 4 
and maliters keeping any private veflels for fteeping of 
barley, without giving notice to the officers of the excife 5 
in either cafe, forfeit so/. and bribing a gauger incurs 
the penalty Of Yor, “1s, Car, 2. t. Ti k 2a e 
ANY CSW 7 I Dull « 40) 26 MO AOR 3e CoI One ee 
1 Geo. 3. whereby the excifé on beerand ale, &c. is granted 
to rae George the Third for lifes Officers of excife may 
go on board thips, and fearch forrum, arrack, and other 
excifeable liquors, as officers of the cultoms may do, and 
feize commodities forfeited, Fe. Stat. 11 Geo. i. c. 30% 
And three ‘of the commiflioners of excife have power to 
determine all complaints and informations concerning the 
excife duties ; as well as juftices of peace at their feffions, 
Fe. Stat. 1 Geo. 2. Ce 21... Vide 9 Geo. 2. ci 35... See 
Stati 19 Geo, 2. c. 17. 24 Geo. 2. ¢.40. and 26 Geo. 2. 
c. 32. See farther Table to the 4to edition of the Statutes 
at Large: and alfo an account of the method of charging 
the duties of excife, €c. and of the names and bufinels or. 
fome of the officers employed thérein, at the end of Gild. 
Exch, edit. 1758, p. 293: 
Erclufa, Exciulagiui, A fluice for the carrying off 
water; and the payment to-the lord for the benefit of fach 
a fluice. Et duo molendina in ponies manerio cum aguis eX~ 
clufagiis, &c. Mon. Ang. tom. 1. p. 398, 587. 

Excommengement, Is in Law Frovch the fame with 
excommunication in Englifh, Stat. 23 Hen. 8. ¢. 3. 

Excommunication, (excommunicatic ) An ecclefaftical 
cenfure, by which a perfon i3 excluded from the communion 
of the church, and from the company of the faithful. It 
hath been thus defited: excommunicatio ¢/ nihil aliud guam 
cenfura a canone vel judice ecclefiaftico prolata (F infia 
privans legitima communione facramentorum guandogs bomi- 
num. And it is divided into majorem and minorem ; minor, 
oft, per quam quisa Jacramentorum participatione confcientia vel 
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finteniia arcetur : major efl, que non folum a facramentorunr, | depending, is void. 


veriim etiam fidelium communione excludit, J ab omni actu 
legitimo feparat & dividit. Venatorius de fent. Excom’. 
The form of an excommunication was of old: Audoritaie 
Dei Patris omnipotentis S Filii © Spiritus Sandi, SF Beate 
Dei Genetricis Marie, omniumque Sanctorum, excommuni- 
camus, anathematixzamus, EF a limitibus SanGe Matris Ec- 
clefe Jequefframus, (Fc. Leg. Will. s. 

‘The fentence of excommunication was inftituted: origi- 
nally for preferving the purity of the church » but eé¢cle- 
fiaitics did not fcruple to: convert it into an engine for 
promoting their own power, and inflicted it on the moft 
frivolous occafions. Robert/. Hif- Emp. Charles V. 2 F, 
109, &e. 

Herein is to be confidered,. 


I. In what cafes and by whom perfons may be excommini- 
cated. 

Ils Of the difabilities the excommunicated are under. 

Ul. OF the proceedings in excommunications, and how the 
excommunicated are abfolved. 


{, In avhat cafes and by avhom perfons may be excommuni- 
Mted. 

This excommuication is generally for contempt in not 
appearing, or not obeying a decree, &c. 
refpects the caufes of it are many; as for matters of he- 
refy, refufing to receive the facrament, or to come to 
church ; incontineney, adultery, fimony, cc. A man 
may not be excommunicated for matter of defamation, 
Se. 


In fome cafes perfons incur excommunication i/o fafo 


by aå of parliament ; but they are to be firt convicted of 


the offence by law, and the conviction.is tranfimitted to the 
ordinary. Dyer 275. b Ventr. 146. 

By 6 Edw. 6. c. 4. “ If any perfon fhall fmite, or lay 
violent hands upon any other, either in any church or 
ehuichyard, that then ip/o fado every perfon fo offending 
fhall be deemed excommunicate, and be excluded from 
the fellowfhip and company of Chrif’ s congregation.” 

And it is further enacted by the faid ftatute, “< That 
if any perfon fhal! malicioufly ftrike any perfon with any 
weapon, in any church or churchyard, or fhall draw 
any weapon in any church or churchyard, to the intent 
to ftrike another with the fame weapon, that then every 
perfon fo offending fhall ftand ip/o fado excommunicated 
as aforefaid.” 

By the Stat. 3 Fac. 1. cap. 5. fe@. 11 & 12. it is en- 
acted; “© That every popiih reeufant convict fhall ftand 
to all intents and purpofes difabled, as a perfon lawfully 
excommunicated.” 

None but the bifhop is to certify excommunication, 
unlefs the bifhop be beyond fea, or jn remotis; or except 
the certificate be by one that hath ordinary jurifdiction, 
é%¢. And if the ordinary excommunicates a perfon for 
any thing where he hath not cognifance of the caufe ; the 
party may bring an action againft him, or the ordinary it 
is faid may be indicted. § Inf. 134. 
Wood’s Infl- 508. 

Anno 38 H- 3. Boniface archbifhop of Canterbury, and 
the other bifhops, with burning tapers im their hands, in 
Weftminfter-Hall before the King, and the other eftates of 
the realm, denounced a curfe and excommunication 


againft the breakers of the liberty of the church: and by } 


Stat. 9 E. 3. Bifhops may excommunicate not only all 
perturbers of the peace of the church, but alfo felons, and 
other offenders, Jc. 
communicated perfons are not permitted to have Chriltian 
burial. 


IL. Of the difabilities the excommunicated are under. 

An offender excommunicated is difabled to do any 
judicial act, as to fue any action at law, be a witnefs, 
ĉc. though he may be fued: but every excommunication 
doth not difable one; for if a mayor and commonalty 
bring an action, an excommunication of the mayor shall 
not difable them, becaufe they fue and anfwer by attor- 
ney: and if a bifhop is defendant, an excemmunication 
by that bifhop fhall not difable the plaintiff: and an ex- 


communication againil an appellant, while the appeal is 


And in other 


cognifarice of the matter ; and thereupon the party maş ey 


2 Inf. 527. 


i they refufe a copy of the libel, &c. a prohibition fhall go, 
‘with a claufe to abfolve and deliver the party injured. 
And by the ecelefiaftical laws, ex- | 
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1 Inf. 134. 4 Inf. 340. Wood 
508. Popith recufants convié are difabled as perfons ex- 
communicate, &e. Stat.3 Fac.l.t 5. `, i 
Excommunication is a good plea to an executor or ad- 
miniftrator, though they fue in auter artir, for an excom- 
municate perfon is excluded from the kody of the church, 
and incapable to lay out the goods of the deceafed to pious 
ufes: alfo it is one of the effects of excommunication, 
that he cannot be a procurator or attorney for any other 
perfon, and therefore cannot reprefent the deceafed. 43 
iB. 3. 23. Co. Lit, 134. AEAT 
Excommunication is no plea on a gui tam, becaufe it is 
for example ; and the ftatute having given the informer an 
ability to fue, and zot excepted excommunicated perfons 


from the Liberty of informing, he is enabled to fue by the’ 


ftatute, notwithitanding the cenfures of the church. wz 
CGI, ý J” 
When excommunication i$ pleaded im the plaintiff, he 
fhall not reply, that he has appealed from the fentence, — 
for the fentence is in force untilit is repealed; and whilft 
it is in force, he cannot appear in any of the courts ofi 


juftice, but he may reply, e is abjolved; for then his 


difability is taken away. Bro. Excommunication 3. 3 
Bulf. 72. 20H. 6. 252. Placita, Gems v0, Jaoui MN 
: ah 

III. Of the proceedings im excommunications, and how the 
excommunicated are abjolved. \ AE ae 


Excommunication is publifhed in the church, and if the - 


offender do not fubmit in forty days,then the bithop isto 
certify. the excommunication into the temporal ages 8 


fetting forth {pecially the caufe of excommunication, that 
the judges may fec whether the ecclefiaftical court hath — Bird 


a aes 


be taken and imprifoned by virtue of the writ Agnificavit 


Or capias excommunicatum, and is to remain in prifon tilb ag 


he fubmits and is abfolved; when the bifhop likewife 


certifying the fame, another writ iffues to the fherif te 
difcharge him. 2 Inf. 139. 


8 Rep. 68. 2 Nef. Aere 
racy ) ‘i RE Ss 
The bihop’s certificate, if he die before.the retarn of k 
the writ, hall not be received, for his fuceeffor hall cer- — 
tify; the /gmifcavit muft mention that the party live 
within the diocefe where he was excommunicated, and bẹ 
what bifhop; if it be pleaded, the time when is to be 
fhewed ; and excommunication muft be declared in the © 
ecclefiaftical court before they proceed, &¢. 8 Rep. 
2€ro. 84. Moor, ca. 667. Latch 174. Hetley 86. ~ 
It hath been adjudged, that the {piritual court hath | 
not power to meddle with the body of any perfons what- 
foever, or to fend procefs to take them; for if a perfonig 
excommunicate for contempt, &c. they ought to certify — 
it into the Chancery, whence it is fent into B. R. a 
thence iffues procefs. Cro. Eliz. 741. See the next ar- 
ticle, Excommunicato Capiendo. i eo i 
; Jina eet 
` As to the method by which perfens excommunicate merc! fe a 
abjolved. TE 5 ky y. 
If a perfon be unjuftly excommunicated for-a matter of ‘a i 
which the fpiritual court hath not conuzance, and heis 
taken on a writ of excommunicato capiendo, the party — 
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i grieved fhall have a writ out of Chancery to the Merits 


to deliver him out of prifon. 2 Inf. 623. 12 Co. 76 P 
FE. N. B. rar. at ln 
So if the fpiritual court proceeds inwerfo ordine, asif 













L Sid. 232. ee 
Alfo if a man be excommunicated, and offers to obey 
and perform the fentence, and the bifhop refufeth to ace 
cept it, and to affoil him, he fhall have a writ to the — 
bithop, requiring him, upon performance of the fentence, — 
to afioil him; and the reafon thereof is, for that bythe 
excommunication the party is difabled to fue any action, 
or to have any remedy for any wrong done unto him, fò 
long as he fhall remain excommunicate ; and alfo fd 
party grieved may have his aétion upon his cafe againfé 
the bithop, in like manner as he may when the bithop 
doth excommunicate him for a matter which belongeth © 

not to the eccletiaftical conufance; alfo the a it 
4 ie 





twit 






— 


- inventus on the writ, a capias with proclamation is to be 
` gtanted for the party to yield his body to gaol under the 


proceeding, which the party who is taken ought to purfue, 


upon certificate from’ the ordinary of his conformity to 
= 67. And where a man is unduly excommunicated, he 
_ and fometimes by pleading, as well as by an cx ommunicato 


 deliberando ; alfo fometimes by prohibition, tfe. And on 
a general pardon, the party may have a writto the bifhop 
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tole cafes, may be indidted-at thé fuit ef the King, - 2 | 


But if the excommunication be for a juft caufe, the 
party muft make prefent fatisfaction before he can be 
abfolved, or he mult put in caution, that he will here- 
after perform that which the bifhop shall reafonably and 
according to law enjoin him; which caution, in the Civil 
law, is of three forts. a. Fidejuforia, as when a man 
bindeth himfelf with fureties to perform fomewhat. 2. 
Pignoratio, or realis cautio, as when a inan engageth goods 
or mortgageth lands for the performance. 3. ‘Juratoria, 
when the party who is to perform any thing, taketh a 
corporal oath to de do it; which laft is now the moft fre- 
quent methed, 

This method of taking caution was held to be againf 
law. 1 Bulf. 122.+———But was afterwards on great 
debate held to be goods and that the bifhop having a 
diferetionary power hetein, it was much in his option 
to take caution by obligation as by either of the two other 
methods. 2 Lev. 36. Raym. 225. 

If after a perfon is excommunicated, there comes a 
general act of pardon, which pardons all contempts, Wc. 
it ems that this offence is taken away without any formal 
abfolution. See Cro. Gar. 199. : Gre. Fac. 212. 8 Co, 
68. 1 Fon. 227, 2 Lev. 36. -Gitf Cod. 1110. 

—Excommunicato Capiendo, Is a writ direéted to the 
fherift for apprehending him who ttahds ob{tinately excom- 
municated torty days; for the contempt of fuch a perfon 
not feeking abfolution, being certified or fignified into the 
Chancery; this writ iffues for she imprifoning him without 
bail or mainprife until he conforms. F.N. B.62. By the 
Stat. § Eliz, c. 23. Writs de extommunicato capiendo thall 
ifue out of the court of Chancery in term-time, and be 
returnable in B. R. &c. They shall be brought fealed into 
the King’s Bench, and there opened and delivered of record 
to the ineriff, and there muit be twenty days between the 
tefe and the return: and if the fheriff return a nom off 


penalty ofio/. Andif he do netappeat oh the firft capias 
and proclamation, afecond is to go forth, and hé is to forfeit 
20l. Fc. But by this fatute, if in the excommunicato ca- 
piendo, the party excommunicated hath not a {uflicient addi- 
tion, as to his place of dwelling, &c. according to r H: 5. 
¢.6. Orif in the fignificavit it is contained, that the ex- 
communication proceeds uponacaufe of contempt or fome 
original matter of bergy; tor fefufing to have a child dap- 
tized, to receive the facrament, to come to divine fervice, 


_ or for error in matters of religion and doctrine, for incon- 


tinency, ufury, fimony, perjary in the ecclefiaftical courts, or 
idola ry; hedhall not incur the penalties in this act, for his 
contempt in not rendering himfelf prifoner upon the capias, 
te. $0 that the ftatute doth not require the capias with 
proclamations, and the penalties in other cafes, befides the 
ten cafes mentioned. 2 Inf. 661. And it has been ad- 
judged where a perfon has been excommunicated, and none 
of thofe caufes were contained in the fignificavit, that the 
perfon excommunicate fhould be difcharged of the penal- 
ties; but not of the excommunication. 3 Mod. 89. It 
has alfo been held, that for any of the caules expreffed in 
the ftatute, thereought to goa capias with a penalty, and 
be an addition to the writ: in other cafes it is not ne- 
ceffary; and if then the capias be with a penalty, the 
court will not difcharge the party, but the penalty only : 
but for want of addition, in cafes where that is required, 
the party fhall be difcharged upen motion. 1 Salk. 294, 
295. See a very full Comment on the Stat. 25 Eliz. c. 
23. for the due execution of this writ, and the mode of 


in Britifh Liberties, fo. 224, Ge. 
— Excomuunicato deliberando, Is a writ to the theriff 
for delivery of an excommunicate perfon out of prifon, 


the ecclefiaftical jurifdiction. FON. B..63: Reg. Orig. 


may be delivered in fome cafés by an pabeas corpus; 


toabfolve him. 12 Rep. 76. Latch 205. Codd. 272. 




















EX C 
If a plaint in an adtion beexcommunicste, and after he 


gets letters of ab/olution ; on fhewing therh in Court, „hë 
may have a re-fummons, We. upon his originul. 1 Lyf. 


133. 

Ercommunicato WKeeipfendo, Is a writ whereby per- 
fons excommunicated being for their obftinacy committed 
to prifon, and unlawfully delivered, before they have given 
caution to obey the aùthority of the church, aré còm- 
manded to be fought after and imprifoned again. Reg. 
Orig. 67. 

Geccation, (exeentio) Siphifies the laft performance of 
an act, as of a judgment, &e. And is the obtaining of 
poffeffion of any thing recovered by judgment of law. i 
Inft. 289. “Sir Baw. Coke, in his Reports, makes two forts 
of executions ; one fini, another with a guou/que, tending 
to an end: an execution final is that Which makes money 
of the defendant’s goods, or'extends his lands, and delivers 
them to the plaintiff, which he accepts in fatisfaction, and 
is the end of the fuit, and allthat the King’s writ requires 
to be done: the other writ with a guougue, though it 
tendeth to an ënd, is fot final: as in cafe of a capias ad 
Jatisfaciendum, which is not a final execution, but the 
body of the party is to be taken, to the intent the plain- 
tiff be fatisfied his debt, Fr. and theimprifonient of the 
defendant not being abfolute, but unsi? he do fatisfy the 
fame. 6 Rep. 87. 

Under this head it is material to confider, 


I. Of the nature and feveral kinds of executions, and 
what things were liable theréto at Common law, Et. 
Il. Of the judgments on which the feveral executions may 
be taken out, and where the party fhall be concluded by 

the ele&ion of one of thém, Se. 

Ul. By whom, againft whom, and at what time txecu- 
tions may be fued, and by whom they foall be executed, 
and how they are to be releafed and difcharged. 

IV. To what time executions fall relate, Jo as to avoid 
alienation, and of the King’s prerogative in ropet of 
executions. 

V. Of the party's remedy again? irregular executions, and 
of the ofence of obftructing execution, 


I. Of the mature and feveral kinds of executions, and 
what things were liable thereto at Commin law, Se. 


The writs of execution at Common Jaw were only a 
fi: fas on the goods and chattels; and a levari facias to 
levy the debt or damages upon the land and chattels: 
afterwards aca. ad fatisfac. was given by Stat. 25 Ed. 3. 
¢. 17. And an elegit by Stat. Wefim. 2. c. 18. which 
makes the! body liable, and the future profits of lands, 
&c. 1 Inft. 154. 2 Inf. 394. 

The reafon why by the Common law, where a fubje& 
had execution for debt or damages, he could not have the 
body of the defendant, or his lands in execution, (unlefs 
it were in fpecial cafes) was, that the defendant’s body 
might be at liberty, not enly to follow his own affairs and 
bufinefs, but alfo to ferve his King and country ; and ta- 
king away the poffeffion of his Jands would hinder the 
following of his hufbandry and tillage. 2 Inf. 394. 

Though neither the body, nor lands of the debtor on 
a judgment could be taken in execution at Common law, 
but only his goods; yet in action of debt againft an heir, 
upon the bond of his anceltor, his land which he had 
by difcent was fubje& to be taken in execution. 3 Rep. 
11. In adtion of debt againit the heir upon his an- 
ceftor’s bond, there was judgment by nil dicit: and it 
was held that the plaintiff fhould have execution againft the 
heir, of any of his own lands or goods. Dyer 89, 149. 
Judgment was had againft the heir by zil dicit, and a 
frre facias being brought againft him to have execution, he 
pleaded riens per difcent ; it was adjudged that this plea 
was too late after the judgment by zi? dicit, and the exe- 
cution fhall be on his own lands. Dyer 344. 

But there is a difference between a fire facias and an 
action of debt brought againft an heir upon a bond of his 
anceftor, in which the heir is named. Pops. 193. On 
a judgment for the debt of an anceftor, where the heir 
hath anade over lands defcended to him, ex cution may be 
taken againft fuch heir to the value of the land, &c. for 


the 
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the debt-of his anceftor; as if his own debt. 
Wy. S Me. 14. 

If a perfon have judgment given againft him for debt 
or damages, or be bound in a recognizance and djeth, 
and his heir be within ages no exeettion fhall be fued of 
the lands during the minority ; and againft an heir within 
age, ng execution fhall be iued upon a ftatute merchant 
or ftaple, Gr. 1 Inf. 290, There is, am execution on 
body, lands and goods,. upon a ftatute merchant,. ftaple 
and recognizances. 1Jnf?. 289. 2 Inj. 678. 

In perfonal actions, execution is either by capias: ad fa- 
tisfaciend. or fieri facias: againft the body or goods; or 
é! legit againft the lands, Jc. In real and mixed actions 
the writs of execution are habere facias feifinam, to put the 
party in pofieflion of his freehold recovered. by judgment 
of law;. and habere facias. poffefionem, to put him in 
poffefion of his term, &c. And ‘after judgment, iffues 
procefs of execution ;, for it hegins where the action ends, 
No execution for damages recovered in a real action, fhall 
be had by capias ad fatisfaciendum: but where a man 
hath judgment to recover lands and damages, he may 
have execution of both together.. 8 Rep. 141. 

Whatever may be a/igned. or granted may be takenion 
an execution. Francis and Nafp’s. Rep. temp. Hardw. 
per Annaly 53. Nothing can be taken in execution that 
cannot be fold, as deeds, writings, Ec. sAd. Bank- 
ñotes, (Fc. cannot be taken in execution, as they remain, 
in fome meafure, chofès in adtion. Ib. 


Stat. 3 &F 4 


Th Of the judgments on- which the feveral. executions may 

be taken out, and where the party hall be concluded by 

~ the elefion of one of them, &c. 

When a judgment is figned, execution may be taken 
gut immediately upon it, and need not be delayed till it 
is entered, it being a perfect judgment of the court before 
éntered. _ Co.) Litt. 505. And. if the judges of the 
court of 3; R. fee one againft whom there is a judgment 
of that court walk in Wefminfter hall,. they may fend an 
officer'to take himi up, if the plaintiff defire it, without 
a writ of execution. Farre/l. Rep..52. If execution/be 
not fued within a year and a day after judgment, where 
there is no fault in the defendant, as if writ of error be 
not brought, Fe. there muft be a\/cirefactas to revive the 
judgment, which in that time may be had without moving 
the court; but if it be of longer ftanding, the court is to 
be moved forit) 1 zf. 290. 2Jnf. 771. But if the 
defendant be outlawed after judgment, (as he may where 
he cannot be taken in-execution, or hath no lands or goods 
to pay the debt, &c. when the fuit is commenced by 
original) the plaintiff need. not renew the judgment by 
Jire facias to obtain execution after a year. 1 Jn/f. 290. 

It hath been adjudged, that by the Common law, if a 
man was outlawed: after judgment in’ debt, the plaintiff 
was at the end of his fuit, and he could have no other 
procefs after that perfonally ;; but was put to his new ori- 
ginal, &c. 2 Nelf. Abr. 772. Wf the plaintiff does not 


proceed upon the fire facias, he may bring an’ action | 


upon the judgment: and after judgment againft the de- 
fendant, in action where {pecial bail hath been given, 
the plaintiff may have execution againft the defendant, or 
profecute his bail. Common Law Com. placed 206. If 
one be arrefted upon, procefs in B. R. and puts in bail ; 
dnd afterwards the plaintiff recovers, and the defendant 
renders not himfelf according to law, in fafe-guard of 
his bail, the plaintiff may at his eleCtion take execution 
dgainft the principal, or his bail; butif hetakes the bail, 
he fhall never afterwards meddle with the principal. 
Cro. Fac. 320. 

Execution may not be ok forth againft the bail, till 
a default returned againft the principal. Gold. 175- 
That is, by getting the fheriff to return a non efl inwentus, 
on a ca. fa. fued out againft the principal. If one re- 
covers jointly againft two in debt, the execution muft be 
joint againft them : the court cannot divide an execution, 
which is intire, and grounded on the judgment. Mich. 
24 Car. B. R. A man and his wife recovered in an ac- 
tion of debt againft thé defendant 100/. and damages; 
then the wife died, and the husband prayed to have exe- 
cution upon this judgment : the court at firit inclined, 
that it fhould not furvive to the husband, but that ad- 


„vered by privilege of parliament, when 


miniftration oúght to be committed of it, as a thing in 
action; but at laft, they agreed that the husband might 
take out execution; for that by the judgment it became 
his debt due to him in his own sight. Cro. Car. 608: 
1 Mod: Rep. 179, 280. 

H judgment be againft two, on the death of one, the 
plaintiff thall have execution by /cire facias againit the 
furvivor ; and though he pleads, that the other ‘defendant 
has an heir alive, €& cs. it will not prevent it. Raym. 26. 
And where two perfons recover in debt, and pelare exe- 
cution one of them dies; ithas been held, that sre 
may be fued in both their names by the farvivor, akd Ht y 
will be no error ; which may be: done without a Hee 
cias. Noy150. An execution may be executed after 
death of the defendant y for his executor being privy, is 
bound as well as the teftator: and -where exechtion is 
onee begun, it cannot be delayed, unlefs there appears 
irregularity; an audita guerela is no Superfedeas to it, 
nor fhall: any thing ftop the fheriff from’ etnies Ce. p3 
Cro. 73. Comberb. 33,° 389% am: 

A man can have but one execution ; Birit: ‘te be in- 
tended an execution with fatisfaction, and the body « tè 
defendant is no fatisfaction, only a pledge for the de 
5. Rep. 86. -When a perfon dies in execution, it is wit 
out {atisfaétion ; fo thatthe plaintiff may have a 
cias againft the goods, or elegit againft the lan 
not fo at Common law.. Hob. 57. But ’tis 
Stat. 21 Fac. 1. c. 24, Where a perfon was 
a capias utlagatum, and died in prifon, the plain 
choien this execution, which is the higheft : 
has been held that the defendant dying, the la will 
judge it a fatisfaction. Cro. Eliz. 850. * ‘By’ {tatut he 
perlon in execution dies, a new execution fhall 
again{t the lands, €¢...as if he had never been t 
execution. 21 Facuts ¢. 24, H an execution 
cuted and filed, the party can have no other executi 
that: judgment; becaufe there can be a onee 
with fatisfaétion upon one judgment. 1 Zil.. 
If the execution be not returned and fled, ‘another € 
cution may be had: and if only part of the debt be 
vied on a feri facias, another writ of executi 
fued out for the refidue thereof. Thid. 

But if you once charge the body of the « 
execution on a capias fatisfaciend, you may nol 
other execution again{t his goods, &e. excep 
fendant make an efcape, or is privileged, or « 
cution.: Praéfif. Solic. 248. ‘Though if on 
any writs of execution, and they have no 
have other writs on their failure. Hob. 57. 
taken by va. Ja. cfcapes, the plaintiff may ha 
execution. Cro. Car. 174. In cafe any prife 
mitted in execution fhall efcape, any credi 
fuit he ftands charged, may retake him by < 
ad fatisfaciend. ot fae forth any ether kind F 
as if the body of fuch prifoner had never 
execution. . Srat, 8: g:W. 3. e. 27. V 
bannd jointly and feverally, and judgment 
both of them, if one in execution efeape 
may take out execution againft the other: 
by licence of the creditor, then the other 
charged. Cro. Car. 53. Hf one in exec 
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ceafes,’ the plaintiff may fue out a new ext 

him. 1 Fac. 1. ¢&. YZ. í 
TH. By whom, againf? whom, and at wha 
may be fued, and by avbon they foall b 
how they are to be releafed and di ijeha 

See aate Divifiow Il. 

No „perfon is intitled to, or can: fae « 
who is not privy to the judgment, or intitlec 
recovered, as heir, executor, or adminiftra 
has judgment. r Rol. Abr. 889. <9 

If one have judgment to recover lands,’ 
execution, his heir fhall have it; and w 
tail recovers and dies before the execution 
he in remainder may fue out execution: an 
have execution for lands, and the executor o1 
tor for damages. Co. Eitt. 251. Dyer 26. 
tors of executors may fue out execution of a jud 
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but an Etor getting judgment in behalf of the 
inteftate, and then dying, neither his executor, or admi- 
niftrator fhall take out the execution, but the adminiftra- 
tor de bonis non adminifratis of the firft incettate. 5 Rep. 
g. And fee 17 Car. 2. c. 18. 

But if an adminiftrator, durante minori «tate of an 
executor, recovers in debt, and before execution the exe- 
cutor comes of age, he fhall have a fcire. facias on this 
judgment; for carrying on the fuit in right of the exe- 
eutor, made‘the executor privy thereto. 1 Rol. Abr, 
888-9. 

“ia man has judgment for the arrears of rent, and 

A his executor fhall fue out execution, and not the 
heir; for by the recovery it becomes a chattel yelled, to 
which the executor is intitied. 1 Rol. Abr. 880. 

If a ftatute be entred into to husband and wife, and 
the husband dies, the wife fhall take out execution. 1 
Rol, Abr. 889. 

‘So if hufband and wife recover lands and damages, and 

i the huiband dies, the wife fnall have execution of the da- 

s, and not the executors of the hufband: 1 Rol. 
Abr. 342, 889, 890, 

there be Judgment i in debt againft two; and one dies, 

ire facias lies again{t the other alone, reciting the 

1; and he cannot plead, that the heir of him Taa is 

y dad has affets by defcent, and demand judgment, if he 

ought to be charged alone; for at Common law, the 

charge upon a judgment being perional furvived, and the 

— ftatute of Weflm. 2. that gives the elegit, does not take 

the remedy of the plaintiff at. Common law; and 

re the party may take out his execution which 

he pleafes, for the words of the ftatute are, ft in 


the fuit of a Common perfon. Owen 69. And if he was 
taken upon a capias utlagat. which was at the King’s fuit 
he fhall be in execution at the fuit of the party, if he will. 

Moor 566. But this is not without prayer of the party: 

and if after a judgment given, the judges of their own 
heads, or at the requeit of any perfon, without prayer of 
the plaintiff, commit the defendant to prifon; by this 
he fhall not be faid to be in execution for the plaintiff. 
Dyer 297. If one arrefted be in prifon for debt, and 
judgment is had againft him; though it be in arreft on a 
lititat, Or capiass he fhall not bein execution upon the 
judgment, unlefs the plaintiff prays it of record; or fues 
acapias ad fatisfaciendum, and delivers it to the fheriff. 
Dyer 197, 306. Fenk. Cent. 165. 








































ith refpet to the time of Juing execution. 

At Common !aw, in real actions, where land was re- 
covered, the demandant, after the year, might take out 
a fcire facias to revive his judgment, becaule the judg- 
ment being particular in the real action, guoad the lanus 
with a certain defcription, the law required, that the 
execution of that judgment fhould be entred upon the 
execution of that Judgment foould be entred upon the 
roll, that it might be feen, whether execution was deli- 
wered of the fame thing of which Judgment was givens 
roll; a fcire facias iflued to fhew caute, why execution 
fhould not be, 2 Jn/t.471. 5 Co. 88. Cro. Eliz. 416% 
6 Mod. 288. 

But if the plaintiff, after he had obtained judgment in 
any perfonal action, had lain quiet, and had taken no 
procefs of execution within the year, he was put to a new 
original upon his judgment, and no feire facias was ifs 
fuable at Jaw on the judgment, becaufe there was not a 
judgment for any particular thing in the perfonal action, 
with which the execution could be compared ; therefore 
after a reafonable time, which was a year and a day, it 
was prefumed to be executed, and therefore the law als 
lowed him no /cire facias to “thew canle w hy there fhould 
not be execution ; but if the party had flipped his time, 
he: was put to his action on the judgment, and the deten- 
dant was obliged to fhew how that debt, of which the 
judgment was an evidence, was difcharged. 2 Jn/?. 469. 
Carth. 30, 31. 1 Sid. 351. 

To remedy this, and to make the forms of proceeding 
more uniform in both actions, the itatute of Hejm. 2. 
cap. 45. gave the fcire facias to the plaintiff to revive 
the judgment, where he had omitted to fue execution 
within the year after judgment obtained. 

A fiire facias \ies on a judgment in ejetment, for the 
words of the act are, Sive ferwitia five confuetudines fiue 
alia queccungue irrotulata, which comprehend all judg- 
ments, and give the like remedy on them by fcire facias, 
as the demandant had on a judgment in a real action at 
Common law. 1 Sid. 351. 2 Salk. 600. 

But tho’ the general rule be, that the plaintiff cannot 
take out execution after the year and day without a /crre 
facias, yet the rule muft be underftood with thefe reftric- 
tions. 

That if the defendant brings a writ of error, and 
thereby hinders the plaintiff from taking his execution 
within the year, and the’ plaintiff in error is nonfuit, or 
the judgment affirmed, the defendant in error may proceed 
to execution after the year without a fire facias, becaute 
the writ of exror was, a /uperfedeas to the execution; and 
the plaintif muft acquiefce till he hears the judgment above; 
befides, while the caufe is Rill Jué judice; whether the 
plaintiff fhall. recover, or not, and the year for the execution 
ought to be accounted from the fual judgment given. 
Cro. Fac. 364.  Yolv. 7. 1 Rol. dor. 899, 4 Leon.197. 
5 Co. 88. Carth. 236-7. 6 Mod. 288. 

So if the plaintiff hath a judgment, with flay of exe- 
cution for a year, he may, after the year, take our his 
execution without the fire facias, becaufe the delay is 
by confent of parties, and in favour of the defendant ; 
and the indulgence of the plaintiff fhaill not turn to bis 
prejudice, nor ought the defendant to be allowed any ad- 
vantage’ of it, swhen-it-appears.to be done for his advan- 
tage, and at his inflance. 6 Med. 288. 1 Rel. Rep. 
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and ‘revival af the judgment, take out an elegit to 
the land, the party may have remedy’ by fuggeftions 
e by audita querela. Raym. 26, 1 Lev. 30. S. C. 
92, 123. S.C. 
fiesta: law, if judgment be given againft a 
debt, or damages, ; and the defendant dies before 
fued, his heir within age is not liable to exe- 
n during his minority; but the parol mult demur 
ch cafe till he comes of age. Co. Litt, 290. a. 4 
Abr. 1405 - 
EOS of infancy docs not. only protect the 
‘but'ail others who are affected by the judgment; 
“if there be father and two daughters, and judgment 
en for debt againit the father, who dies, one of the 
; being within age, partition being made, the 
Jl not be charged alone, but fhall have the be- 
hér fifter’s minority, which “puts a ftop to the 
, Co. Lit. 290. a. 
an be no execution taken out againft a member 
ent during privilege of parliament: alfo no 
ifue againita peer; for even in the cafe of a 
rfon at Common law, the body was not liable 
tors; and the ftatute of Ed. 3. which fubjects 
does not extend to peers, becaufe, their per- 
acred; -as alfo. the law fuppofes, that perions 
iinguilhed by the King, have wherewithal other- 
fe to bead their creditors, 6 Co. 52. Hod, 61. 
ee execution be taken out againft a clerk in 
na judgment obtained againit him, or upon 
aple, -orrecognizancein nature of it, which he 
into; and:the herif returns, that be is a clerk, 
to extendshis lay fee and chattels, or return that 
1 neither; but if ne returns, guod clericus fit ene- 
ally Daler laicum feodum, Jid quod bencficiatus ef 
 diocefe, then a writ of dequeitration thall iffue 
op Pa the living, 2 Rol. Abr. 474+ 
y! 2 Infi. 472. Fexk. 207. 
pias ad P Senden may be executed upon a 
in.prifon for felony; and.if he be acquitted of 
» the herif is to keep him. 1 Lill. Abr. 567. 
perfon is in -prifon for criminal matters, he 
sib ti d:with a civil aGion without leave 


Ke Rayna 8. Wher, not allowed; on a pardon, 
ef. 153. -A.ca. fa. will lic againit a man who is 
awed for felony, and he may be taken in execution at 
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But if the defendant had been tied up by an iajundtion 
Gut of Chancery for a year, yet he cannot take out exe- 
cution without a /eiré facias, becaufe the courts of law 
do not take notice of Chancery injunctions, as they do of 
writs of error ; befides, in that cafe it had been no breach 
of the injunttion to have taken out the execution within 
the year, and continued it down by wie’ non mifit breve, 
which cannot be done in the cafe of a writ of error, de- 
caufe that removes the record out of the court where the 
judgment was; and therefore there can be no proceedings 
below till it be affirmed, and returned to the inferior 
courts. 1 Salk. 322. 6 Mod. 288. S. C. 

In debt, if defendant acknowledge the ation for 
part, and as to the remainder pleads.to iflue, and the 
plaintiff hath judgment for that he confefleth; here he 
may not have execution till the iffue is tried for that which 
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concerned, this general cafe hath the following exceps 
tions : 

1. That whenever the procefs is at the fuit of the King, 
the fheriff or his officer may, after requeit to have the 
door opened, and refufal, break. and enter the houfe 
to do execution, either on the party’s amie or take 
body, asthe cafe fhallbe. 5 Co. 91. , 

2. So in a writ of feifin or habere yes pot ojien A im 
ejectment, the fheriff may juftify breaking open the door, 
if denied entrance by the tenant ; for the end of the. 
writ being to give the party full and actual poffeffion,, 
confequently the fheriff muft have all power neceflary for 
this end; befides, in this cafe the law does not, after the. 
judgment, look upon the houfe as belonging to the te~ 
nant, but to him who has recovered. 5 Co. 91. a 

3. Alfo this privilege of a man’s houfe seins only to 
fuch- execution as affects himfelf; and therefore if a 


he is to recover damages: though if he releafes the da- | 
mages, he may have execution prefently for the rei. Roll. | fieri facias be directed to the herif to levy: the goods of 
89 | 4. and it happens that .4.’s goods are in the :houte of 


7 

All judgments of courts in debt are to be executed in 
the peculiar jurifdictions where given, and cannot be re- 
moved to be executed by the fuperior courts. Cre, Car: 
34. But if a judgment given.in another court be affirmed; 
or réverfed for errorin B. R. becaufe the proceedings in 
the court below are entered upon record in the King’s 
Bench, the party fhall have execution in that court: And 
fo ifa judgment of debt, &c. in the Common Pleas be af- 
firmed in B, R. on a writ of error. 5 Rep. 88. Though 
where the record of a judgment given in C. B. is re- 
moved into B. R. the party cannot take out execution upon 
it, without a fcire facias quare executionem habere non 
debeat. 1 Lill, Abr. 562. And where a writ of error is 
brought in the Exchequer Chamber, to reverfe a judg- 
ment in B. R. if the judgment is afiirmed there, yet 
that court cannot make out execution upon the judg- 
ment affirmed ; but the record muft be tranfmitted back 
to the court of King’s Bench, where execution inult be 
done. 1 Lill. 565. 

As an execution is an entire thing, he who begins muft 
end it; a new fheriff may diftrain an old one to fell 
the goods on a difringas nuper vicecom. and to bring the 
‘money into court, or fell and deliver the money to the 
new fheriff ; and the authority of the old sheriff con- 
tinues by virtue of the firft writ, fo that when he hath 
feifed, he is compellable to return the writ, and liable to 
an{wer the value according to the return ; likewife by the 
feifure the property of the goods, &c. is divefted out of 
the dfendant, and he is difcharged, whereby no further 
remedy can be had againf{ him. 1 Salk. 322. 3 Salk. 
159. 

S4 fheriff fhall have his fees for executions, upon a 
writ of capias fatisfaciendum for the whole debt; upon a 
fieri fac. according to the fum levied; and on an elegit 
it is held by fome, that he fhall have fees according to 
what is levied, and by others for the whole debt re- 
covered, becaufe the plaintiff may keep the land till he 
is fatisfied the intire debt. 1 Salk. 333. If a sheriff in 
doing of execution at the fuit of a common perfon, break 
open any man’s houfe, the execution may be good; but 
r party fhall have his aĉtion of trefpafs again{t him for 

: And where the fheriff hath a feri facias or ca. fa. 
coat a man, and before execution, he pays him the 
money, execution may not be done afterwards ; if it be, 
trefpafs or falfe imprifonment lies, 5 Rep. 93. 12 Car. 


It is laid down as a general rule in our books, that the 
flieriff in executing any judicial writ, cannot break open 
the door of a dwelling-houfe ; this privilege which the 
law allows to a man’s habitation, arifes from the great 
regard the law has to every man’s fafety and quiet, 
and therefore protects them from the inconveniencies 
which muft neceffarily attend an unlimited power in the 
fheriff and his officers in this refpe&t; hence, every man’s 
houfe is called his caftle. 5 Co. 91, &c. 3 Infl. 162. 
Moor 668. Yelv. 28. Cro. Eliz. 908. Dalt. Sher. 

o. 

kai in favour of executions, which are the life of 
the law, and~efpecially in- cafes of great necef{ty, or 
where the fafety of the King and commonwealih are 


| B. if after requet made by the theriff to 2. to deliver 


thefe goods, he refufes, the theriff may well juftify the 
breaking and entring his houfe. 5 | Co. 93- anja i 
186, 

4. Alfo this privilege extends to a man’s awellitgy 
houfe, or out-houfe adjoining thereto, and therefore in 
hath. been adjudged, that the theriff, on a feri facius 
may break open the door of a barn, itanding at a diitance 
from the dwelling-houfe, without requefting the owner 
to open the door, in the fame manner as he may co 
clofe, Fe. 1 Sidw186. 1 Keb. 698. 8. G: 

5. So ona feri facias, when the theriff or bis Hdi 
are once in the houfe, they may break open any chum- 
ber-door or trunks for the pines execution... 2 
Soa, 87. ' JEA AES "i 

6. So if the fheriff’s. bailiffs enter the honfe, the wy 
door being open, and the owner locks them in, the 
fherif may juttify breaking open the door, for the 
fetting at liberty the bailiffs ; forifin this cafe he were 
obliged to ftay till he could procure a homine reple ‘andy 
it might be highly inconvenient; alfo it feems, ate . 
this cafe, the locking in the bailiffs is fuch a difturbance 
to the execution, that the court will grant an a 
for it. Palm. 52. Cro. Fac. p. 555. Sauces i 
Rep. 132. S. C. 

7. That if the fheriff in executing a writ, ia ks Ope 
an door, where he has no authority for fo doing by | 
yet the execution is good, and the party has no other re 
ere but an action of trefpafs againit the fheriff, gi a 







3: 
5 if. the theriff refufes to execute any Pre i, 
this is a contempt to the court, for which an oe 
willbe granted. 1 Salk. 323. ein 
So if he executes the writ, and makes a Fille return, 
the party injured may have az aclion on the ary i 
him. 1 Salk. 323- STENA 





As to the manner of releafi ing and di barge pre) 
By a releafe of all fuits, execution is gone ; for no one 
can have execution without prayer and fuit, but the 
King only, in whofe cafe the judges ought to award 
execution ex oficio, without any fuit: And a r 
of all executions, bars the King. By releafe of all debts 
or duties, the defendant is difcharged of the exe 
becaufe the debt or duty on which it is founded is í 
charged: But if the body of a man be taken in ew 
and the plaintiff releafe all actions, yet he fhall 
in execution. 1 Inf. 291. If a judgment is 
in action of debt, and the defendant taken in exe 
the plaintiff releafeth the judgment, the body thal 
difcharged of the execution: And if the plaintif 
judgment releafeth all demands, the execution is dih 
charged. Jid. Where one is in execution at my fuit, v 
and I bid the fherif let him go; this is a good di : 
and releafe both to the party and fheriff. Poph. 
But if the plaintiff make a releafe to the defendant b 
in execution, or Other aét amounting to a difchy 
will not be a difcharge ipfo fago, but by this means he 
may have the fame. 5 Re. 86. Dyer 152. A perlon 
in exscution thal not be delivered out of prifon, but A 
by 
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by writ of /uperfedéas, 1 Lill. Abr. 565. And if á fhe- 
riff proceeds after a /uperfedeas to flay execution on goods, 

- Ge. it is a great contempt; and a writ of reititution may 
be awarded. 2 Bul/. 194. 

Perfons charged in execution for any fam not exceed- 
ing 100/. in any gaol, who are willing to fatisfy their 
creditors as far as they are able, may exhibit a petition to 
the court whence the procefs iflued, with an account of 
their whole eftate upon oath, praying to be difcharged, 
&c, And thereupon the court fhall order the pri- 
{oner to be brought up, and his creditors fummoned at a 
certain day, when the court in a fummary way is to 
examine into the fame, &r. and order the eftate and ef- 
feéts of the prifoner to be affigned to the creditors by 
indorfement on the back of the petition; whereupon the 
-prifoner fhall be difeharged out of prifon; but if credi- 
tors are diflatisfied with the truth of the prifoner’s oath, 
he is to be remanded till another day, and then if his 
creditors cannot difcover any effeéts omitted, he fhall 
be releafed ; unlefs the creditors infit on the prifoner’s 
being detained in prifon, and agree by writing to pay him 
2s. ad a week, iSe Stat.’ 2\Geo."2.° 0 22: 

-~  Prifoners in execution ‘wt /upra in any prifon (except 
in London and Weftminfter) before they petition any of the 
courts from whence ‘the procefs iflued for'a rule to be 
brought up, ‘are to give notice to their creditors in 
writing, that they delign ‘to petition, and alfo a true 
copy of the account or fchedule of their whole eftates 
which they intend to deliver into the court, &c. And 
then upon fuch petition, the prifoners fhall have a rule of 
court to be brought to the next affizes for the county, at 
an expence not exceeding 124. a mile, to be paid to 
the officer out of the effects of the prifoners, &e. And 
the creditors mut be fummoned to appear at the faid 
affifes by order ferved'on them, or left at their houfes 
thirty days before; and at the affifes, the judges on exa- 
mination fhall determine the matter, and give judgment 
and relief; a record of which judgment is to be return- 
ed dnd certified tothe court whence the’ procefs iffued, 
on which the prifoners were taken in execution. 3 
Geo. 2. c. 27. No perfon charged in execution, fhall be 

. allowed to exhibit a petition to any court at law to be 
‘difcharged, purfuant to the above aéts, unlefs it be done 
before the end of the next term after he is charged ; and 
thofe ftatutes fhall not relate to any one taken on a ca- 
pias for running cuftomable goods, Sc. 


IV. To what time executions prall relate, fo as to avoid 
alienation, and of the King’s prerogative in refpecdt of 
executions. 


Writs of execution bind the property of goods only 
from the time of the delivery of the writs to the sheriff ; 
who upon receipt thereof indorfes the day of the month 
when received : But land is bound from the day of the 
judgment. Stat. 29 Car. 2. c. 3. Cro. Car. 149. But 
the judgment muft be docketed, by 4& 5 W. & M. 
¢.20. See Pot Notwithftanding this fature, if after 
the writ delivered to the fheriff, and before execution is 
executed, the defendant becomes bankrupt, that will 

hinder execution. 3 Salk. 159. The plaintiff takes 

_ Out execution by fieri facias againft the defendant ; all 
the goods and chattels that he had at the time of the 
_execution, will be liable to it: And. where debt or 
damages are recovered, the plaintiff fhall have execution 
~ of any land the defendant had at the time of the judg- 
„ment; not of the lands he had the day when the firit writ 
_was purchafed. Roll. Abr. 892. Sheriffs may deliver in 
“execution all lands whereof others fhall be feifed in 
“truft for him againft whom execution is had, on a judg- 
ment, &c. 29 Car. 2. c. 3. If there are chattels 
 fafficient, the fheriff ought not to take the lands; nor 
may things fixed to the fischold, goods bought bona fide, 
goods pawned, &c. be taken in execution. 8 Rep. 143. 

_ And if a defendant hides his goods in fecret places, fo 

_ that the plaintiff cannot take them in execution, it is 

_ faid no aétion will lie againft him. 5 Rep. 92, 93- 

_ The fale of goods for a valuable confideration, af- 
vegan and before execution awarded, is good : 
And if judgment be given againit a leflee for years, 
i ; 


‘Hob. 60. 
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atid afterwards he felleth the term before executions 
the term afligned bona fide is not liable; alfo if he af- 
fign it by fraud, and the affignee fells it to another for 
a valuable confideration, itis not liable to execution in 
the hands of the fecond aflignee: Godb: 161. 2 Nelf 
Abr. 783. If a perfon has a bill of fale of any goods, 
in nature of a fecurity for money, he fhall be preferred 
for his debt to one who hath obtained a judgment 
againit the debtor before thofe goods are fold; for till 
execution lodged in the fheriff’s hands; a man is owner 
of his goods, and may difpofe of them as he thinks fit, 
and they are not bound by the judgment. Preced. Chani 
286. 

But where a man generally keeps poffeflion of goods 
after fale, it will make the fame void againft others, 
by the ftatute of fraudalent conveyances. And where on 
an execution, the owner of the goods by agreemant was 
to have the poffeflion of them upon certain terms ; af. 
terwards another got judgment againft the fame perfon; 
and took thofe goods in execution: It was adjudged 
they. were liable, and. that the. firft execution was by 
fraud; and void againft any fubfequent creditor ; becaufe 
there was no change of the poffeflion, and fo no alteras 
tion of property. Jbid. 287. A fieri facias being exe- 
cuted fraudulently, a fieri facias at the fuit of another 
perfon: afterwards {hall ftand good, and be preferred ; ~ 
and on trial, itisa matter proper to be lett to a jury. 
Bradley v. Wyndham; foeriff of Hampfhire. Wilf. Rep. 
Par. v fo. 44. 

Execution may be:made of lands that the defendant 
hath. by purchafe after the judgment; although he fell 
the fame before execution. Roll. 892. Where there is 
an execution againft goods or chattels, of a tenant for 
life, or years, the plaintiff before removal of the goods 
by the execution is to pay the landlord the rent of the land, 
&c. fo as there be not above a year due; and if more 
be due, paying a year’s rent, the plaintiff may proceed 
in his execution, and the- {heri fhall levy the rent 
paid, as well as the execution money. Stat. 8 Ann. 
Pe 

For the greater fecurity of, purchafers, it is enacted by 
the 4&2 5 W.& M. c: 20. That the clerk of the effoins 
of the court of C. B. the clerk of the doggets, of the 
court of King’s Bench, and the matter of the otlice of pleas 
in the court of Exchequer, fhall make and put into an 
alphabetical dogget, by the defendant’s names, a parti- 
cular of all judgments by confeflion, zon. Jum. informa- 
tus, nihil dicit, entred in their: feveral courts, Fc. and 
that no judgment not doggeted, and entred in the books 
as aforefaid, fhall effect any lands or tenements as to 
purchafers or mortgagees, or have any preference again{t 
heirs, executors or adminiftrators, in their adminittra- 
tion of their anceftors, teftators or inteftates eftates.”’ 


With refpet to the King’s prerogative. 


The King by his prerogative, may have execution of 
the body, lands, or goods of his debtor, at his eleétion. 
-2 Inf. 19. 2 Rol. Abr. 472. 

And here we muf obferve, that the King’s execution 
relates, as to land, to the time of becoming in debt to 
the King; for as to debts that were of record, they al- 
ways bound the lands and tenements; for all lands being 
held mediately, or immediately from the King, when any 
debt was returned of any perfon, it laid the eftate as lia- 
ble to fuch debt, as if it had been a refervation on the 
firt grant. 8Co. 171. 2 Rol. Abr. 156, 157. 

And as to debts not of record, they bind the lands 
from the time they are entred into; but this is by force 
of the ftatute 33 H. 8. cap. 39. 

As to the King’s execution of goods, the fame relates 
to the time of the awarding thereof, which is the teffe of 
the writ, as it was in the cafe of a common perfon at 
law; for tho’ by the 29 Car. 2. c. 3. No execution 
fhall bind the property of goods, but from the time of 
the delivery of the writ to the fheriff; yet as this act does 
not extend to the King, an extent of a later re/fe fuper- 
fedes an execution of the goods, by a former writ ; becaufe 
by the King’s prerogative at Common law, if there had 
been an execution at the fubjeéts fuit, and afterwards an 

extent, 
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extent, the execution was fuperfeded till the extent was 
executed, becaufe the publick ought to be preferred to 
private property. 2 New Abr: 363. 

If the King’s debt be prior on record, it binds the lands 
of the debtor, into whofe hands foever they come, be- 
caufe it is in the nature of an original charge upon the 
‘land itfelf, and therefore muft fubje& every body that 
claims under it; but if the lands were aliened in whole, 
or in part, as by granting a jointure before the debt con- 
tracted, fuch alienee claims prior to the charge, and in 
fuch cafe the land is not fubjeé&. See 2 Rol. Abr. 156-7. 
Moor 126. 3 Leon. 239, 240. 4 Leon. 10. 


V. Of the party’s remedy againft irregular executions, 

and of the offence of obfirudting execution. 

An execution may be fet afide as irregular, by /uper- 
fedeas; and the party have reltitution, &c.  Carthew 
460, 461, 468. It hath been refolved, that a writ of 
error is a /uperfedeas. from the time of the allowance : 
though if a writ of execution be executed before the writ 
of error is allowed, it may be returned afterwards. 1 
Salk. 321. No writ of execution fhall be ftayed by any 
writ of error or fperfedeas, after verdict and judgment, 
în any a€tion upon the cafe for payment of money; :co- 
venant, detinue,. trefpafs, &c. until recognifance be en- 
tered into as directed by 3 Jac. rec. 8. Stat. 13 Car. 
2. c.2. And judgment was had againft a perfon at 
Brificl, and his goods attached there; and the court of 
B. R. being moved to ftay the execution until a writ of 
error brought fhould be determined, they granted a 
habeas corpus, but nothing to ftay the execution. 1 Bud. 
268. 

If, where two are jointly bound, they are fued feveral- 
ly, and feveral judgments are hud againft them, as an 
elegit is fued againft one, and executed and returned, 
and a ca. Ja. againit the other, he may bring au- 
dita querela: For there muft be the fame kind of procefs 
againit both. Cro. Fac. 338. 2 Nelf Abri 772e: Sed 
gu. A defendant cannot plead to any writ of ‘execution, 
tho’ he may in bar of execution to a fcire facias brought ;) 
but if he hath any matter after judgment to difcharge 
him of the execution, he is to have audita quercla. 1 
Inf. 290. If hufband and wife are taken ‘in execution 
for the debt of the wife, the wife. fhall be difcharged ; 
for the hufband being in execution, the wife thall not be 
fo alfo, and becaufe the wife hath nothing liable to the 
@éxccution.. 1 Lev. 51. The execution of a liberate is 
‘good without being returned ; and where a man is taken 
upon a ca. fa. the execution is good, though the writ 
Ñ not returned: And fo in all cafes where no inqueft is 
to be taken, but only lands delivered, or feifin had, @¢. 
which are only matters of fact. 4 Rep.67. 5 Rep. 89. 


_ With regard to the obftru&ing of execution. 

There were anciently caftles, fortreffes and liberties, 
where they refifted the fheriff in executing the King’s 
writs, which creating great inconvenieace, the ftatute of 
Wefim. 2. cap. 39. (13 Ed. 1.) hindered the theriff from 
Feturning refcuers to the King’s writ of execution, and 
dire&ted him to take the pofé comitatus. See the Stat..and 
2 New Abr. 368. 

The jadges conftrued the words of the ftatute to extend 
only to executions, and not to writs on mefne procefs, that 
the fheriff was not obliged to carry the poffe comitatus 
where the man was bailable, for they did not prefume, 
that in fuch ‘cafes the King’s writ would be difobeyed. 
2 New Abr. 368. 

‘The original of commitment for contempts feems to be 
derived from this ftatute ; for fince the fheriff was to com- 
mit thofe who refifted the procefs, the judges who awarded 
fuch procefs, muft have the fame authority to vindicate 
it; hence, if any one offers any contempt to his procefs, 
either by word or deed, heis fubje&'to imprifonment 
during pleafure, viz. from whence they fhall nat be de- 
livered without the King’s Jpecial commandment; fo that, 
notwithitanding the ftature of Magna Charta, that none 
be imprifoned without judgment of their peers, or by the 
law of the land, this is one part of the law of the land to 
commit for contempts, and confirmed by this ftatute. Z 
New Abr. 368. See'tit. Debt-Error. 


REXY p 


_ Execution for the King’s debt, or prerogative execution, 
is always preferred before any other executions. 7 Rep. 
zo, Andif a defendant is taken by capias ad fatisfa- 
ciendum, and before the return thereof a prerogative writ 
iffues from the Exchequer, for the debt of the or tefted 
a day before he was taken, here he fhall be held in exe- 
cution for the King’s debt, and that of the fubject. Dyer 
197. Lands intai/ed in the hands of the ifue in tail, 
when fubjeét to the King’s extent, and where not, fee 7 
Rep. 21. See alfo King. 

Exccution of Criminals, Muft be according to the 
judgment, and the King cannot alter a judgment from 
hanging to beheading, becaufe no execution can be war- 
ranted unlefs it be purfuant to the judgment. 3 Inf. 52, 
211. H. P.C. 272. Bnt there are ancient precedents, 
wherein men condemned to be hanged for felony, have 
been beheaded by force of a fpecial warrant from the 
King. Bred. 104. Staundf. 13, And the King may 
pardon part of the execution in judgment for treafon, 
viz. ali but beheading, The court may command exe- 
cution to be done without any writ: though fometimes 
execution is commanded by writ. 2 Hawk. P. C. 463. 
Judgment belongs to the judge; but the execution muft 
be done by the fheriff,, é¢... And an execution cannot 
be lawfully made by any but the proper officer ; who may 
do it on the precept of the judge under his feal: And 
if the fheriff, or other oficer, alters the execution, 0 
any other executes the offender, or if he is killed witho 
authority of law,. it is felony. 2 Hawk. Ibid. = = 

Ir is faid by Hale Chief Juftice, That there isno war- * 
rant for the execution of perfons condemned, but a calen- ` 
dar dire&ting it left, with the fheriff under the hand of the 
juftice that fits; though. anciently there was a precept, or 
warrant,. under their hands and feals: And where tl 
prifoner is in cuilody of the fhersff, the open pronouncing 
and entering the judgment /wpendatur, is a warrant ; 
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the execution. 2 Hale's: Hifi. P. C. 31, 409. See ante 
tit. Calendar of Prifoners. f ryt 
Subfequent, juftices have no power. by the Sat. 1 Ed- 
6.. ¢.7.. to award execution of perfons condemned by 
former judges ;. but if judgment has not been pal co 
the offenders, the other juftices may give judgment, 
and award execution, c. 2 Hawk. 27. aie i 
ought tobe inthe fame county -where the criminal y 
tried and. convicted ;- except the -record of the attain 
be removed into B. R.. which may award exeention.in the 
county where it fits. 3, Iaf. 34, 211, 217- Where ; 
perfon attainted heth been afterwards at large, if-en 
court’s demanding why execution fhould not anne 
againft him,. he denies he is the fame perfon, it be 
tried by a jury for that purpofe,, and then he is to be exe- 
cuted. -a As Bi Conb3a) Batt ani A } 


» “aan oe 
Kf upon a record removed, an outlawed perfon £o 
himfelf to be the fame perfon, execution dhall be N 
but if he deny it, and the King’s Attorney confefles he 
is not, he fhall be difcharged ;, though if the Attorney- 
General take ifue upon it, the fame fhall be tried, z 
Hale’s Hif. P. C. 402. If a perfon, when attainted, 
flands mute to a demand why execution ‘hall not go 
againit him, the ordinary execution (and not penance) 
'hall be awarded. 2 Haw. 462. -In cafe a man con- 
demned to die, come to life after he is hanged, as the 
judgment is not executed till he is dead, he ought 
hung up again. Finch 389. Hit ogee 
Jfa woman guick with child be condemned either for 
treafon,.or felony, fhe may allege her being with shad n 
order to get the execution refpited, and ithe on the 
theriff, or marfhal fhall be commanded to take her in 
private! room, and to impanel a jury of matrons to 
examine whether fhe be quick with child or not; andif — 
they find her quick with child,.the execution fhall.b 
fpited till her delivery. But it is agreed,.that.a v 
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cannot démand fuch refpite of execution by rez 
‘being quick with child more than once; and that 
can’neither fave herfelf by this means from pleadi 
iher arraignment, nor from having judgment prot 


againft her upon her gonvittion. Alfo it is faid 4: 
Staundford and Coke, that a woman.can haye noa Antes ° 
from being found with child, unlefs the be alfo found — 

The 





_ execution of Statutes, &c. 


3 Hy them. 
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The body of a traitor or felon is forfeited to the King Í 
‘by the execution; and he may difpofe of them as he 


pleafes. The execution of perfons under the age of 
difcretion is ufually refpited, in order to a pardon, 1 
Hawk. 2. By the Stat. 25 Geo. 2. c. 37. Perfons con- 
victed of murder are to be executed the day after fentence, 
and their bodies delivered to furgeons to be anatomifed. 


_ The judge may ftay the fentence, and appoint the body 


to be hung in chains or anatomifed, but not buried. 
— Execution of Statutes. The court of Star Chamber 
erected in the reign of King Hen. 7. was faid to be for the 
Stat. 3 H.7. cu 1. 
Erecutione facienda, Is a writ commanding execution 
ofa judgment, and diverfly ufed. Reg. Orig. 
€pccutione facienda in Cithernamium, A writ that 


_ lies for taking his cattle, who hath conveyed the cattle of 


‘another out of the county, fo that the fheriff cannot re- 
Reg. Orig. 82. ' 

ecutione adicii Is a writ direéted to the judge of 
an inferior court to do execution upon a judgment therein, 
or to return fome reafonable caufe wherefore he delays the 
execution. F.N.B. 20. If execution be notdoneon the 
firt writ, an alias fhall ifue, and a pluries with this claufe, 
wel catfam nobis fignifices quare, Sc. And if upon this writ 


execution is not done, or fome reafonable caufe returned 
‘why itis delayed, the party fhall have an attachment againft 


him who ought to have done the execution, returnable in 

„R. or C.B. New Nat. Br. 43. If the judgment be 
in a court of record, this writ fhall be directed to the ju- 
ftices cf the court where the judgment was given, and not 
unto the officer of the court; forif the officer wail not exe- 
cute the writs dire&ted unto him, nor return them as he 
ought, the jadges of the court may amerce him. Iid. One 
may have a writ de executione judicii out of the Chancery 
to execute a judgment in an inferior court, although a writ 
of error be brought to remove the record, and reverfe the 
judgment ; if he that brings the writ of error do not take 
čare to have the record tranfcribed, and the writ of error 
feturned up in due time. 1 Lill. ddr. 562. 

_Egecutive Power. The fupreme executive power of 
Aiie kgdan i is vefted by our laws ina fingle perfon, 

Era G or Queen, for the time being. Black. Com, 

sais © Ce 

The executive power, in this ftate, hath a right toa 
e ative, in parliament, 7. e. to refufe affent to any acts 
rec l, or otherwife the other two branches of the legif- 
Mary power would, or might, become defpotic. See 






(quien’s La Efprit des Lex Liv. XII. chap. 6. De la 


p @ Angleterre. 
recutoz, (Lat. ) Is one that is appointed by a man’s 
will and teflament, to have the execution thereof after 
tis deceafe, and the difpofing of all the teftator’s fubftance 
eg to the tenor of the will: he is as much as hæres 
igi Or teflamentarius in the Civil law, as to debts, 
and chattels of his teftator. Terms de Ley. 
in is to be confidered, 


a. different kinds of executors, &C. 
a Who may make executors, as aljo who may be appointed 
executor, and in what manner. 
i. OF the probate of wills, with the power, interef, and 
duty of executors. 


IV. Of adtions by, and againft executors, and therein of 


devafavit. 


I. Of the different kinds of executors, &c. 
_, Under this head might be confidered, adminiftrations 


the minority of an infant executor, and adminif-. 


trations de bonis non ; but for thefe fee title Adminifrator. It 
pin fuffice in this place to treatof executor de fon tort. An 
ony: De fon tozt, Or executor of his own wrong, 
bh e that takes upon him the office of an executor by 
intrufion, not being fo conftituted by the teftator ; or for 
want thereof, appointed by the ordinary to adminifter. 
Be 166. ÍF an executor of his own wrong takes upon 

the office of an executor without a lawful authority, 


he is chargeable tosthe rightful executor, and to all the 
4 creditors of the teftator, and likewife to the legatees, fo 
far as the goods amount unto which he wrongfully poffelled: 
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and fuch ah executor is made by any act of aequifition’ 
transferring or poflefling himfelf of any of the eftate or 
goods of the deceafed; but not by atts of neceffity, 
piety or charity, z Nel/. dér.793. Where a perfon.gets 
the goods of the inteitate into his hands, he is cha:geable 
for them as executor de Jon tort, until he gives fatistaction 
for them to the true adminiftrator į or {atisfies the true 
debts of the inteftate to the value. Cro. Bliz: 88. And 
fuch a one cannot retain for his own debt, againft another 
creditor. 5 Rep. 31. And by ftatute, perfons obtaining 
any goods or debts of an inteftate by fraud, or procuring 
adminiftration to be granted to a ftranger, €c: are charges 
able as executors in their own wrong, to the value of the 
goods or debts, &c. And executors and adminiitrators 
of executors in their own wrong, {hall be liable to pay the 
debts of the teftator; in like manner as their teitator 
or inteftate. 43 Eliz. cap.8. 30 Car. 2. cap. 7: 

If a man who is neither executor nor adminiftrator, acts 
as executor, as when he takes into his hands the goods 
of the deceafed for his own ufe, or alters the property by 
fale, ĉc. or delivers goods of the deceafed to creditors 
or legatees, receives any debt due to the inteftate, &c. he 
is executor in his own wrong, and {hall anfwer as far as 
he acts. 5 Rep.31,32. 8 Rep. 135, 9 Rep. 39. Tho’ 
every taking of the goods of the deceaied is not enough 
to make one chargeable; as if a perfon take away his 


own goods in the houfe of the deceafed, or ufe fome of the 


deceafed’s goods in the neceffary occafions of his family ; 
bury the deceafed, and fell fome of the goods for that 
purpofe ; or if he take them by the delivery of another, 
&c. Dyer 166, 167. Noy’s Max. 102. 

When there is a rightful executor, and a ftranger pof- 
fefles himfelf of the teftator’s goods, without doing any 
further aĉt as executor, he is not an executor de fon tort, 
but a trefpaffer: but where there is neither an executor or 
adminiftrator, it is otherwife ; for there the creditars have 
no perfon againft whom they may bring any aétion but 
him who hath poffeffed himfelf of the goods, Dyer 105. 
Roll. Abr. 918. See 5 Rep. 82. An executor of his 
wrong may be fued as executor; and he fhall be fued for 
legacies, as well as a rightful executor. Noy 13. Tho’ 
an executor de fon tort cannot maintain any fuit or action 
becaufe he cannot produce any will to juftify it: and he 
will be feverely punifhed for a falfe plea, for in fuch cafe 
the execution {hall be awarded for the whole debt, though 
he meddled with a thing of very {mall value. Ney 69. 

Debt was brought againft an executor of his own wrong, 
who pleaded that he never was executor, nor adminiftred 
as fuch; it was held, not to be material whether he had 
affets or no, but.to prove that he had adminiftred any 
thing was enough; for this would make him chargeable 
with the debt: but if he had not pleaded falfly, he would 
have been liable for no more than the value of the goods of 
the deceafed. Style 120. If a plaintiff alledges that the 
defendant adminiftred of his own wrong, and the defen- 
dant demurs, it is a confeffion- of it to be true; and then 
the action may be brought againfl the defendant as executor 
de fontort. 5 Mod.136. 1Salk.298. An executor of his 
own wrong pofleffes himfelf of goods, and afterwards ad~ 
miniftration is granted him, he may by virtue thereof retain 
goods for his own debt. 5 Rep. 30. And where a man 
took poffeffion of an inteftate’s goods wrongfully, and fold 


them to another, and then took out adminiftration, it was 


adjudged that the fale was good by relation. Moor 126. 

But where an executor de fon tort delivered goods to one to 
whom adminiftration was afterwards granted, it was held 
that if the adminiftration had been granted to himfelf, it 
would not haye purged the tort, much lefs where granted 
to another; for he having once made himfelf liable to an 
action as executor de fon tort, he fhall never after difcharge 
himfelf by matter ex poft fado. Hob. 49. . An executor 
de fon tort fhall be allowed in equity, all fuch payments 
which a rightful executor ought to have paid. 2 Chanc. 


Rep. 33. 


an executor, and in what manner. 

A man attainted of felony cannot make executors ; 
becaufe he hath forfeited all that he had: buta perfon 
outlawed may make executors; fo may an excommunicate 

4 T perfon, 


` 


Il. Who may make executors, and who may be appointed 


perlon, Se. 1 Leon, 326. Cro, Eliz. 577. All per- 
fons capable of making a will, are capable of being exe- 
cutors. 3 Cro. Q. And a woman covert may be an exe- 
cutor, and do any lawful a& which another executor may 
do; but fhe may not damage her hufband thereby, by af- 
fenting to a legacy before debts are paid, Se. 5 Rep. 
27.: A feme covert exccutrix cannot releafe a debt of her 
teftator’s, or give away the goods fhe hath as executrix, 
without the hufband ; but the hufband may do it, and 
yet the goods which the wife hath as executrix are not di- 
vefted out of her, as her own goods are; nor if fhe dies, 
fhall they go to the hufband, but to her executors, or the 
aext of kin, being adminiftrator of her teftator.. Offic. 
Exec..c. 17. Hufband and wife muft be named in aétions 
brought for goods which the wife is intitled to’ as*execu- 
trix. Jéid. A woman may be executrix to her hufband, 
and the hufband executor to his wife ; and by this means 
he may recover all the debts due to her before marriage, 
&c. Fitz. Executor 24, 47, 87. »An infant may: bẹ an 
executor; though he cannot att till he is feventeen years 
of age; and till that time adminiftration durante minori 


ı wtate isto be,granted. 6 Rep. 67. 4.JnfP. 335. If two 


are executors, one whereof is under age, he of ‘full age. 


may folely prove the will, r Lev. 181. 

A traitor, or felon, baftard begotten in inceft, or a no- 
torius ufurer, ’tis faid, may not be executor to another. 
Savinb. 222. A popifh recufant convié cannot be an exé- 
cutor. g Kep: 37. A mayor and commonalty may be 
executors, 1 Rol. Abr. g1§: » And if the King is made 
executor, he appoints others to take the execution of the 
will upon them, and to take account. § Ref. 29. Where 
executors are appointed, they may accept of, or refufe the 
executorfhip; but they may not refufe after acceptance, 
nor on the other hand acceptvafter refufal. g Rep. 37. 

It feems agreed, that by our law, an alien, or one born 
out of the allegiance of our King, may be an executor 
or adminiftrator; alfo it hath been adjudged, that fuch a 
one fhall have adminiftration of leafes as well as perfonal 
things, becaufe he hath them iz auter dreit, and not to 
his own ufe, Off. of Ex. 17. 

But it has been long doubted, whether an alien enemy 
fhould maintain an action as executor, for on the’ one 
hand it is faid, that by the policy of the law, alien ene- 
mies fhall not be admitted to actions to recover effeéts, 
which may be carried out of the kingdom to weaken 
ourfelves and enrtch the enemy, thertfore ‘publick 
‘utility muft be preferred to private convenience; but on 
the other hand it is faid, that thofe effects of the teitator 
are not forfeited to the King by way of reprifal, becaufe 
, they are not the alien enemy’s, for he is to recover them 
for others ; and if he allows fuch alien enemies to poffefs 
the effeéts as well as an alien friend, he muft allow them 
power to recover, fince in that there is no difference, 
and by confequence he muft not be difabled to fue for 
them; if it were otherwife, it would be a prejudice to 
the King’s fubjeéts, who could not recover their debts 
from the alien executor, by his not being able to get in 
the affets of the teftator. Cro. Eliz. 683. Moor 431. 
Carter 49, 191. Skin. 370. 

‘There are few or none, who, by our law, are dif- 
abled, on account of their crimes, from being executors ; 
and therefore it hath been always holden, that perfons at- 
tainted or outlawed may fue as executors or adminiftrators 5, 
becaufe they fue zx auter droit, and for the benefit of the 
party deceafed. Co. Lit. 128. Cro. Car. 8, 9. 1 Rol. 
Abr. gi4. 1 Vern. 184. ’ 

But an excommunicated perfon cannot be an executor 
or adminiftrator, for by the excommunication he is ex- 
cluded from the body of the church, and is incapable ‘to 
lay out the goods of the deceafed to pious ufes. Co. Lit. 
134. Swinb. 349. Godelph. 85. PREN 
It is laid down as a general rule, that if a creditor 
makes his debtor executor, it is.an extinguifhment of the 
debt, for he cannot fue himfelf. .1 Rol. Abr. 920-1. 
5 Co. 30. Offic. of Ex. 30. » Godolth. 113. f 

But if a perfon dies inteftate, and the ordinary commits 
adminiftration to a debtor, the debt is not thereby ex- 
tinguifhed, for he comes into the adminiftration by the act 
of law, whereas the other is the act.of the party. 5 Co, 


136. 1 Salk. 306. Offic. of Ex. 31. 


‘commit adminiftration for this natural difability 


| convert them to his own ufe; or if he either re 


et ae 
7 7 7 ‘ NA 
An‘executor may be appointed either by exprefs words, = 
or words that amount to a direct appointment; as if the , 
teftator declares by his will, that a certain perfon fhalt. ' 
have his goods to pay-debts, and atherwife dipole of, Ge. 
And executors may be made upon condition; fora fixed — 
time ; or fome part of the eftate. Wvod’s Inf. 320. A`. 
man that can make an executor, may either make one, A 
two, three, or more his executors ; and he may appoint * * 
one perfon his executor for one year, and°another ` 


‘man for another year, &c. If he make a will, and ap- ` + 


poirit añ executor for feven years; after that the ordinary ~ , 
may grant adminiftration of the goods ; fo till the power 

of executor takes place::and where one makes an exe- 
cutor as to part of. his ëftate; he fhall die inteftate as to” 
the refidue. * 4 Shep. Abr. 66, 67, 68. If there is no 
executor, there is properly no will; and where there ise 

no will, there can be no executor: but this is undetto 
of goods; for where lands in fee are devifed, thi 
good, tho’ no executor.be named: executors having no- `, 
thing to do with land, which is not tefamentaty but by | 

a&t of parliament. ` Ofic. Exec. 3, 4. Finch. 167, 
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II. Of the probate of wills, with the power, interep, and — ‘ 
duty of executors. 18 AAEN 




































When a will with executors is made, the ordinary 
fend out procefs .againit the executors to come in 
prove it; and if they do not come in, they are to be 
communicated ; but if they come in, and refufe to 
upon them the execution of the will, then the ori 
is to commit adminiftration ; and the refufal muft 
fome act regiftered in the Spiritual Court, "Offic. Exec. 
If an executor hath adminiftred, he cannot refufe ; 
the ordinary is to compel him to take upon him the e3 
cutorfhip. Ofic. Exec. 38. Executors cannot refi 
a time, but for ever; but they may have time to ac 
upon it, and the ordinary is to grant letters ad collig 
not adminiftration. Cro. Eliz. 92. See Dyer 16 

If there are many executors ofa will, and on 
only proves the will, and takes upon him thi 
fhip, it is fufficient for all of them; but the 
may join with him, and intermeddle with the tefta 
eftate : but if they all of them refufe the executorthip, 
none of them will ever afterwards be admitted to: prove the 
will; the ordinary in this cafe grants adminiftration 
the will annexed, and the iMi is in law : i 
die inteftate, and without executor.’ 9 Rep. 37. 
113. Perk. 485. If an executor dies before prob 
is the fame; for fuch an executor’s executor cannot p 
the will, becaufe he is not named therein, and noc i 
can prove a will but he who is named executo in 
if the firft executor had proved the will, then his 
might have been executor to the firit teftator, 
quiring no new probate.” 1 Salk. 2099. 

An executor of an executor may be execu 
teftator; but he may take upon him the exe 
his own teftator, and refufe to intermeddle with 
of the other: and if the pipiens 
fore probate, his executor fhall not admin: tO 
teftator: nor can an executor of añ- admini 
adminiftration of the goods of his intefta 
A teftator having thought the ute 
perfon to be intrufted with his affairs, the o 
not adjudge him difabled or incapax; but a mi 
fhall ifue from B. R. for the ordinary to grant 
of the will,:and admit the executor, if Paa 
neither can the ordinary’ infift upon fecurity ‘fro 
executor, as the teftator hath thought him able ar 
lified. 1 Salk. 299. peran ee,’ >i 

And altho’ an executor becomes bankrupt, 
the ordinary cannot grant adminiftration to anoth 
if an executor become nom compos, the Spiritual C 


atio 


ip 


307. If an executor takes goods of the 


debts of the teftator, or give bond’ for p: 
acquittances for them, or demand the tefta 
executor; or give away the goods of the teftator, &¢ 
are an adminiftration, fo that he cannot afterwards refi 
the executorfhip: and it has been held, that if the bi 
5 ; On 
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of thé teftator take-more apparel than is nèêcėffary; it is 
an adminiftration. Ofic. Exec. 39.. ° 

It is ufual, when there is a conteft about a will, or 
when the right of adminiftration comes in queftion, to 
_ enter a caveat in the Spiritual Court, which by their law 
is faid to ftand in force for three months. Gosolph. 258. 
Golde. 119, 2 Rel. Rep. 6. Cro. Fac: 463-4. 

But itis faid, that our law takes no notice of a caveat, 
and that it is but a. mere cautionary a&t done by a'ftrangers 
_ to prevent the ordinary from doing wrong, and that 
therefore if adminiftration be granted pending a caveat, 
Court, it may befuch an irregularity as will be {ufficient 
» to repeal it... 1 Rol. Rep. rgi. Ero. Fac. 463. 2 Rol. 
Rep..6. 

iy 


cite As to their interef? and power. 

~All goods and chattels which belonged to the teftator 
at the time of his death, in any part of the world, come 
to the executor as affets; and make him chargeable to 
creditors and legates 3 and debts, &c. recovered by the 
executor, by action after the death of the teftator, are to 
be accounted as aflets, but not before recovered. 6 Rep. 
47. 1 Inf. 374. If an executor never recover, or 
getin a debt, he fhall never be charged, provided he hath 
ufed his utmoft endeavours to recover it, and cannot do 
it. 1 Rep. 98. And where an executorfhip is contro- 
‘verted in the Spiritual Court by another executor who fets 
up another will; an injunction may be granted to the 
teftator’s debtors not to pay any money till the title to 
the executorfhip is fettled. Chanc. Rep. 

. The chattels real and perfonal of the teftator coming to 
the executor, are leafes for years, rent due, corn growing 
and cut, grafs cut and fevered, &c. cattle, money, plate, 
houfhold goods, &c. Co Lit. 118. Dyer 130; 537- 
‘An exectuor having a leafe for years of land in right of 
the deceafed, if he purchafe the fee, whereby the leafe is 
extin& ; yet this leafe hall continue to be affets, as to 
‘the creditors and legatees. 1 Rep. 87. Bro. Leafe 63. 

` Though a plantation be an eftate of inheritance, yet being 
ina foreign country, it is a chattel in the hands of execu- 
tors to pay debts. 1 Vent. 358. The executor is not only in- 


titled to all perfonal goods and chattels of the teftator, of 
Ke ature {oever they are; but they are alfo`accounted to be 


in his poffeffion, though they are not actually fo ; for he 
m an action againft any one who detains them 
from him : he is likewife intitled to things in action ; as 
tight of ‘execution on a judgment, bond, ftatute, Fe. 
money awarded on arbitration, where the party 
ve of ey day, Gc. 1 Inf. 209. 2. Vent. 249. 







If goods of in teftator are kept from the executor, he 
1e for them in the Spiritual Court, or at common 
aw ; and if one feifed of a mefluage in. fee, &¢. hath 
in the houfe, and makes a will and executors, and 
conor executors may enter into the houfe, and carry 
away the- goods. Lit. 60. An executor may in con- 
venient time after the teftator’s death, enter into a houfe 
ed to the heir, for removing and carrying away 
; fo as the door be open, or the key be in the 
Offic. Exec. 8. He may take the goods and.chat- 
to himfelf, or give power to another-to feize them for 
oat 9 Rep. 38. An executor with his own goods re- 
deems the goods of the teftator ; or pays the teftator’s 
debts, Ge the goods of the teftator thall, for fo much, 
-be changed into the proper goods of the executor. Jens. 
Conte 188. wine 
o + Executors having their power wholly by the will, may 
leafe an action, debt, or duty, ordo any thing as ex- 
` before probate of the will, fo as afterwards they 


ye 








: a. 3 except it be bringing aétions for debts, £c, 


maintain thefe they muft thew the teftament proved, 

and th e. probate is to be brought into court before the 
d t will be bound.to plead. Plowd.277.. 1 Inf. 
zo Rol. Abr. 917, 926. Where a man-by will de- 

s that his lands fhall be fold for payment of dpérs, his 
executors fhall fell the land, to whom it belongs to pay 
bts. 2 Leon. c. 276. And if lands are devifed to 
executors to be fold for payment of the teftator’s debts, 


thole executors that a&t i in the executorfhip, or that will 


By XXE 


fell; may do it without the others: 1 Ivf: 41g: BY 
ftatute 21 H. 8 c 4. Bargains and fales of lands 
&c. devifed to be fold by executors, fhall be as good; if 
made by fuch of the executors only as take upon themt 
the execution of the will; as if all the executors had 
joined in the fale: if lands are thus devifed to pay 
debts; a furviving executor may fell them; but if the 
deyife be, that the executors fhall fell the land, and’ nor 
of the land to them to be fold; here being only an au- 
thority; not an intereft, ifone dies; the other cannot fell. 
1 Lev..2033 

When lands are devifed or difpofed for paying debts; 
gcods in the hands of an executor fhall not be liable ; 
though in cafe of an adminiftrator it is otherwife. Ibid. 
Hach execuror hath the whole of the teftator’s ‘godds and 
chattels, and each may fell or aflign the whole: (but one 
of them’ cannot affign or releafe his intereft to dive others 
if he doth it will be void.) If one executor grant his part 
of the teftator’s goods, all paffeth,; and nothing is left 
in the other; each having the whole; and there are no 
parts Or moieties between executors: yet one executor 
may demife or grant a moiety of the land, for the whole 
term, and fo may the other ; and this way they may fettle 
in friends trufted for them a moiety for each, Ofis. Exec. 
6. Qs 


With regard to their duty. 

The duty and office.of an executor is to bury the teftator 
in a decent manner, according to his rank and quality, 
and with a due regard to the eftate left after debts are fa- 
tisfied : for whatever an executor lays out extravagantly in 
funeral charges, if there be notenough to pay debts, he 
mutt bear it at his own expence. Wood's Inft. 325. The 
common fum allowed for a funeral of an infolvent is 40s. 
But all reafonable and neceflary funeral charges muft be 
allowed before debts and legacies. 1 Ro/. dbr.g26. The- 
executor is to make an inventory of all the goods and chat- 
tels of the deceafed, with their value, and of all debts due 
to the teftator ; and this inventory ought to. be made and 
appraifed in the prefence of the executor, by two or more of 
the creditors, or two next of kin to the teftator ; or in 
their default, by two or more of the neighbours or friends 
of the deceafed: and then’ the executor muft deliver the 
fame upon oath to the ordinary.. Do@ & Stud. c. 10. 
BU, Haid -ceeg- e 

The inventory fhews the charge of the executor, and his 
account muft be his difcharge, for fo much as he can prove 
to be laid out in the payments for funeral charges, making 
the inventory, probate of the will; debts and legacies : 
this account will difcharge him of all fuits in the Spiritual 
Court ; but wall not difcharge him of fuits at the common 
law, for there each particular muft be again proved. 
Weed. 328. An executor is to pafs his account before the 
ordinary, for the goods and chattels of the teftator ; but 
the ordinary may not call executors to account ex officio. 
9 Rep. 39. 

By ftatute no executor or adminiftrator fhall be cited 
into any Ecclefiaftical Court torender an account, other- 
wife than by inventory, unlefs at the inflance of a 
creditor, ES eynil Fat. 1..-c. 17+. It -has. been held, an 
executor is bound to account ; and the ordinary muft take 
the executor’s account, when he is fummoned by any cre- 
ditor, and cannot hold plea of it, becaufe ’tis made upon 
oath : but if alegatee comes, he may unravel the account, 
though if the executor will pay him his legacy, then he 
cannot compel him to exhibit an inventory or to account, 
he having the end of his fuit....2 Jn/?..600. Raym, 407. 
Hill. 6 Ann. 

The executor is to prove the will before the ordinary in 
common form, by his. own oath, or by witheffes, if re- 
quired by thofe who have a right to queftion it ; and be- 
ing exhibited in the regiiter’s office of the Ecclefiaftical 
Court, a copy in parchment is delivered the executor under 
the-ordinary’s feal, which is called the probate. Perk. 
486. 9 Rep. 37. 2 Infi. 488. One may prove a will 
before the ordinary, which contains goods and lands,; 
though formerly a prohibition was granted as to the lands: 
and a will of freehold land is to be proved by witnefiés 
in the Chancery, 1 Vent, 207. 6 Rep. 23. The prov- 
ing of the will is neceffary for goods and chattels, to give 

the 
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the executor power to bring adtions, and cñârm the atts | 


he did as executor before.: when thisis done, the executor 
is to pay all the teftator’s debts before any legacies. For 
the order of paying them, fee Adminiftrator, Alfo 1 Rol. 
Abr. 927. Plowd. 543. See Fenk. Cent. 274. And if 
the executor pays the debts in any other order, he is liable 
to the payment of the debts of a higher degree, though 
out of his own efate. Dog. & Stud. c. 10. The execu- 
tor, (Fc. paying debts on contraét, fhall not be relieved 
againft a bond-debt, although he had no manner of notice 
of it ; for this would be to alter the courfe of the law. 
Preced. Chanc. 534. An executor is allowed to retain his 
own debt in preference to others of equal degree. Preced. 
Chance. 179. Noy Max. 104. 3 Leon. cap. 364. If no 
fuit is begun againft the executor, he may pay the whole 
debt to any one creditor in equal degree, though there be 
nothing left to pay another any part of his debt. Wood's 
Inji. An executor pays a debt upon bond before a ftatute 
broken, and afterwards the flatute is broken, the pay- 
ment of the debt upon bond is a good plea againft the 
ftatute. Cro. Fac. 9. Pending a bill in equity againit an 
executor, he may pay any other debt of a higher nature, 
or of as high a nature, where he has legal affets: but 
where there is a final decree againit an executor, if he pays 
a bond, it is a mifpayment ; for a decree is in nature of 
ajudgment. 2 Salk. 507. 

If there be feveral debts due on feveral bonds from the 
teftator, his executor may pay which bend debt he pleafes, 
except an action of debt is a€lually commenced againtt 
him upon one of thofe bonds; and in fuch cafe, if pending 
an action, another bond-creditor brings another aétion 
againft him, before judgment, obtained by either of them, 
he may prefer which he will by confeffing a judgment to 
one and paying him, which judgment he may plead in 
bar to the other action. Vaugh. 89. See Sid. 21. 

Executors fometimes confefs judgment prefently to a 
friend for his debt, for they are not bound to ftand {uit ; 
and plead dilatory pleas to a ftranger’s debt, that the 
friend may be firit paid upon the execution : and execu- 
tors may give precedence as they pleafe before execution : 
but if judgment for 100/. is fuffered, and the plaintiff 
compounds for 60/. the judgment for the whole fum fhalt 
not be allowed to keep off other creditors. $ Rep. 133- 
In ation of debt againft an executor, he may plead a 
judgment obtained againft him by another, ultra guod he 
hath not affets, which judgment is in force į though judg- 
ments are not to be kept on foot by fraud. Sid. 230. 1 
Vent. 76. Ona Sci. fac. againft an executor, he cannot 
plead fully adminiftred, but muft plead fpecially that no 
goods of the teftator came to his hands, whereby he might 
difcharge the debt ; for he may have fully adminiftred, and 
yet be liable to the debt, where goods of the teftator’s 
afterwards come to his hands. 1 Lill. 568. Cro. Eliz. 
575. In Scire facias againft executors, upon a judgment 
againft their teftator, they pleaded Plene Adminifravit, 
by paying debts upon bonds ante Notitiam : It was adjudg- 
ed nò plea, for at their peril they ought to take notice of 
debts upon record, and firft pay them; and though the 
recovery be in another county than that where the teftator 
lived : but where an action is brought againit executors in 
another county than where they live, and they not know- 
ing thereof, pay debts upon fpecialty, it is good. Cro. 
Eliz. 793. Where day of payment is paft, the penalty of 
a bond is the fum due at law, but where the day of pay- 
ment is not come the fum in the condition is the debt, and 
the execntor cannot cover the affets any further. ‘The 
Bank of England v. Morrice Widow. Rep. Temp. Hardw. 
Per Annaly. 224. 

If a furety pay the debt of his principal; who is dead, 
*tis faid the executor is not liable at law to repay him, 
without a promife > but he is lidble in equity. Sid. 89. 
3 Salk. g6. A bill may be exhibited in the Chancery 
againft an executor, to difcover the teftator’s perfonal 
eftate ; and AS p fhall be decreed to pay debts 
and legacies. Abr. Ca. Eg. 238: If a-perfon being 
executor, and his reset greatly indebted, be defirous to 
pay the affets as far as they will go, and that his payments 
may not be afterwards queftioned, he may bring a bill in 
equity againft all the teftator’s creditors, in order that 
they may, ifthey will, conteft each other’s debts, and dif- 


pute who ought to be preferred in payment. 
37: 

Where there are only equitable affts, they muft be 
equalfy paid amongft all the creditors ; for a debt by 


judgment, and fimple contraé isin confcience equal. - 
Peer Williams 416; As to what are legal, and what caine 


table affets, fee Vin. Abr. title Payment. And it is held} 


that bonds, and other debts, fhall be paid equally, by 
executors, where a perfon has devifed lands to them, to 
be fold, for the payment of his debts. 
A debt devifed by the teftator, is not to be paid by the 


debtor to the legatee; but to the executor, who can give. 


a fufficient difcharge for it, and is anfwerable to the le- 
gatee if there be fufficient affets. _ If an executor pays out; 


1 Peer Will. 4303 


2 Vers. 


the affets in legacies, and afterwards debts appear, of 


which he had no notice, which he is obliged to pay ; the 
executor by bill in Chancery may force the legatees to, 
refund. Chan. Rep. 136, 149. One legatee paid fhalt 
refund againft another, and againft a creditor of the tef= 
tator, that can charge the executor only in equity: a 
if an executor pays a debt upon fimple contratt, there 

thall be no refunding to a creditor of a higher natures 2. 
Vent. 360. 

Executors are not bound to pay a legacy, wisha. 
fecurity to refund. Chan. Rep. 149, 257- . And if fen- 
tence be given for a legacy in the Ecclefiaftical Court, a 
prohibition lies, unlefs they take fecurity to refund. 2 
Vent. 358. Ifan executor pays legacies, and feven years’ 
after covenant is broken, for which a€tion is brought 
againft the executor; the court inclined that it was a 
Devafiavit, and that the executor ought to have taken 
fecurity for his indemnity upon payment of the | 
Allen. 38. Though it has been adjudged, that a covenant 
is no duty till broken ; and therefore fince it is uncertain, 
whether it will be broken or not, it fhall be prefumed it 
will not; and the legacies being a prefent duty fhall be 
paid by, the executor, notwithftanding any covenant not 
adually broken. Style 37. 1 Nelf. Abr. 786. If one 
binds himfelf and his executors in an obligation, Se. to 
perform a certain thing, and in his will gives divers lee 


gacies and dies, leaving goods only fufficient to Lai ol ; 


obligation when forfeited ; this obligation hall be no bar 
to the legacies, becaufe it is uncertain whether 
may ever be forfeited ; though the executor may there- 
fore make a delivery upon condition, vig.’ to- 
legacies if the obligation becomes forfeit, and the penalty 
be recovered, 1 Rol. Abr. g28. 2 Vent. 358.: unig 
The executor is to pay the legacies, after the debts 
and he may prefer a legacy to himfelf, if nothing remain 
to difcharge the other legacies. Pwd. 545. O; 
Exec. 204. But executors cannot in equity pay their ow 
legacies firit, where there is not enough to pay all of them; 
but fhall have an equal proportion with the reft of the l 
gatees. Chane. Rep. 354. An executor has elettior 
where any chattel is given to him, to have and takei 
one right or the other, viz. as executor, or le 
which is to be made by a fpecial taking or declaration, 
tc. 10 Rep. 47. Plowd. 519. Dyer 277. After the 
one hath his own legacy, he may pay what legacies 
leafes firit ; or pay each legatee a part in jor 
if hee be not enough to pay every one his whole Ie 
itd he is not bound to order, as he is in | E 
of debts due from the teftator. 2 Vent. 358, 360. AnA 
If there be a fpecifick legacy given of any thing, as 2, 
horfe, filver cup, &%c. it prs : delivered | 
other legacy, provided there be affets. Ofir. 


















re | 
And if there be enough to pay all the legacies, 
debts are fatisfied, the legacies fhal! all’be paid; butif — 
there is not fufficient to pay debts or more, the 

muft lofe their legacies: Plowd. 526. -_ a bill, 
git Stidi 


579. Wood's Inf. 322. 4 Arn. in B. R- 
A teftator made one executor who was no , 
him, and gave him so/, And the next of iin clink 
a bill in Chancery for the Refiduim of the eftate; and it 
was détermined that the executor. fhould not have tl 
refidue, but the next of kin to the teftator: but if the 
executor had been nearly related to the teftator, it migh' 
be otherwifé ; though in fuch cafe, if there were othe 
relations in equal degree, poor and indigent, equity 










would give the refidue among them. 3 Sa/é82. I- 
1 
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. children, though they had particular legacies. 
. 473- Abr. Caf: Eq. 244. Alfoa man by his will gave 


„made a certain perfon executor, to whom he gave a 


_fmall legacy, and defired him to take the trouble of 
‘the executorfhip ; after the making of which will, the 


the perfonal eftate, and the furplus diftributed amongft 
ı them; here the new acquired eftate was decreed to go to 


eee 


EX E 


there be an exprefs legacy given to an executor, and no/ » 
devife of the furplus citate, that fhall generally go to the} p 
next kindred according to the ftatute of diftributions. And} 


where two perfons were appointed executors, having !c- 


executors fhould be only truftees as to the refidue of the 
eftate, after the legacies paid, which fhould remain to 
the’ teftator’s next of kin, &c. 2 Vern. Rep. 361, 
ie a 

In a cafe of the like nature, the furplus of the teftator’s 
perfonal eftate, has been adjudged to be in truit for his 
1 Fern. 


legacies to relations, near the value of his eftate, and 


teftator lived ten years, and acquired a confiderable ad- 
ditional eftate, and then died; on a bill brought, by his 
relations, againft the executor, to have an account of 


the legatees, in proportion of each one’s legacy. Preced. 
Canc. 12.. "The furplufage of an eftate, given to pay 
debts, &c. after debts, legacies and portions. paid, hath 
been ordered by the Court of Chancery to go to the heir. 
@hanc. Rep. 189. Overfeers of a will have nothing 
to do with the execution of it, but'are only to give 
advice to the executors; and if they will not do 
a duty, to complain of them to the fpiritual court, 
Col 


IV. Of ations by and againff cxecutors and therein of De- 
S vafiavit. 

For the goods of the teftator, taken from them, or for 
trefpafs upon the land, f¢. -Executors may before the 
will proved bring aétion of trefpafs, detinue, ége. And 
if they fell cattle, or other goods of the teftator, before 
the will is proved, they may have actions for the money 
payable, before the fame is proved: and an executor may 
be fued for the debts of the teftator before probate of the 
will, if he be executor by his own act of adminiftring, 
which makes him liable to. actions? Offic. Exec. 35. It 
has been ruled, that an executor may commence an action 
before probate ; but he caanot declare upon it, without 
‘producing in court the letters teftamentary : he is not 
hike an adminiftrator, who hath no right till adminiftra- 
tion committed ; for his right is the fame before, as after 
probate of the will, and the not proving it, is only an im- 
pediment to the action. 1 Salk. 303. 

Executors may maintain action of trover for goods 
converted in the life of the teftator. Cro. Eliz. 377. 
And by the ftatute, executors fhall have a writ of ac- 
count, and the like action and procefs, as the teftator 
might have had. 13 Ed. 1. c. 23. The executors 
may bring actions for trefpafs done to their teftator, 
as for goods and chattels carried away in his life, 
and fhall recover their damages in the fame manner as he 
fhould have done. Stat, 4 Ed. 3. c. 7. Alfo executors 
of executors fhall have actions of debt, account, and of 

ds taken away of the firft teftator’s ; and have execu- 
tion of ftatutes, &c. and fhall anfwer to others, fo far as 
they recover goods of the firft teftator, as the firft execu- 
ROR 2h ide uC. Ge" 
- The word executor is a word colle&tive, and doth com- 
prehend in it the executor of an executor; for he is ac- 
countable for the firft teftator’s goods, and is as it were 
i sae for fuch goods as remain unadminiftred by 

> firft executor. 1 Lill. Abr. 568. Formerly, if an 
executor wafted goods and left an executor, and died 
affets, his executor fhould not be chargeable, 
becaufe it was a perfonal tort. 2 Ley. 120. But 


“now it is otherwife by the ftatute 30 Car. 2, cap. 7. 


made perpetual by 4 5 W.& M. ¢.24. And fee Com. 
bi 5 1V. 276. (I. 3.) The law fubje&ts the execu- 
tors to every perfon’s claim and action, which he had 
poke ‘the teftator ; for which reafon the executor is faid 

O be the teftator’s affignee, and to repefent the perfon of 
the teftator : but for perfonal wrongs done by the tettatcr 
to the perfon, or goods, &c. of another, the executor doth 


| debt in the teftator. 
gacies given them; it was decreed in equity, that the | 
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not reprefent him ; becaufe perfonal actions die with the 
erfon. 1 Infl, 209. 9 Rep: 89. 

Nothing can be debt in the executor, which was not 
Cro, Eliz: 232. A promife to pay 
to an executor, when the teftator is not named, is not 
good. Cro. Fac. 570. Buta teftator may bind his ex- 
ecutors as to his goods, though he himfelf is not bound, 
Ibid: And an executor may recover a duty due to the tef= 
tator, though he be not named. Dyer 14. Adétion lies 
againft an executor upon a collateral promife made and 
broke by the teftator. Cro. Fac. 663: The teftator’s 
Afjumpfit to do any collateral thing, as to build an 
houfe, &c, which is not a debt, binds exécutors. Fenk. 
Cent. 290, 336.  Affumpfit lies upon a contract of 
the teftator ; and the reafon is the fame upon a pro- 
mife, where the teftator had a valuable confideration. 
Palm. 329. ‘Thougha debt upon a fimple contract of 
the teftatdér, cannot be recovered of the executor by aétion 
of debt ; yet it may by Afump/fit. 1 Lev. 200. 9g Rep. 
87. 

If two perfons are jointly bound, and one of them dies, 
the furvivor only fhall be charged, and not the other’s 
executor. Pafch. 16 Car. 2. Alfo when there are two 
executors, if one of them dies, action is to be brought 
againft the furviving executor, and not the executor of the 
deceafed : but in equity, the teftator’s goods are liable in 
whofefoever’s hands they are. 1 Leon. 304. Chance. Rep: 
57- Bills in equity for debts without fpecialty, have 
been allowed to be brought againit executors, with an 
averment that they had affets; and no difference has been 
made where the party feeks for relief either before or after 
a judgment given againft him at law. Moor 566. 

Affets thall be always intended, till the executors alledge 
the want of them in excufe. 9 Rep. go, 94. If an ob- 
ligee makes the obligor executor, this is a releafe in law 
of the debt ; butit fhall be affets in his hands ; if there 
be no aflets befide to pay other creditors. 8 Rep. 136. 
2 Roll. Abr. 920. When an obligor is made executor by 
the obligee, by adminiftring fome of the goods, he hath 
accepted the executorfhip, and ’tis that which makes the 
releafe ; becaufe by being executor he is the perfon who 
is to receive the money due on the bond, and he is like- 
wife the perfon to pay it; and the rule is, that awhere the 
Jame hand is to receive and pay, that amounts to an ex- 
tinguifoment. 1 Salk. 305. 

But a perfon who owed the teftator 400/, was made 
executor, where debts, legacies, and a refiduary eftate 
were devifed ; and though it was infifted that the debt was 
difcharged by the debtor’s being made executor, and that 
there was fufficient to pay the debts and legacies, yet it was 
decreed in equity againit the executor, that he fhould pay 
the 400/. tothe refiduary legatee, 1 Chanc. Rep. 292. It 
has been adjudged, that an obligee making the wife of an 
obligor executrix, had fufpended the action on the bond fo 
long as the executorfbip continued ; and that a perfonal ac- 
tion being fufpended by the aét of the party himfelf, is quite 
extinguifhed ; this was in a cafe where the teftator devifed 
all his goods to the wife of the obligor, and made her fole 
executrix, Moor 855. Hutt. 128. Ifan obligee is made 
executor by the obligor, the debt is not releafed, but the 
obligee may ftill fue for the debt, unlefs he adminifters, 
when if he fues he mutt fue himfelf, which cannot be, and 
in this cafe he may retain the goods of the obligor teftator 
in fatisfaétion ofhis debt. 2 Lev. 73. 2 Nel/. Abr. 785. 
And if there be no affets, the obligee executor may fue the . 
heir of the obligor teftator in action of debt upon his bond. 
1 Salk. 304. 1 Lill. Abr. 575. 

If an executor releafes all actions, fuits and demands, 
it extends only to demands in his own right, not fuch as 
he hath as executor. Show 153. And where an execu- 
tor grants omnia bona fua, though fome are of opinion that 
the goods which he hath as executor will pafs; yet others 
hold the contrary. Noy 106. 4 Leon.70. An executor 
fhall be charged with rent in the detinet, if hath affets ; 
and if he continues the poffeffion, he fhall be charged in 
the debet and detinet, in refpe&t of the perception of the 
profits, whether he hath affets or not. 1 Lev. 127: 
But an executor is not fuable in the debet and detinet for 
part, and in the detinet for the other part; becanfe they 
require feveral judgments, wiz. De bonis propriis for the 

4U : debe: 


debet and detinet, and de bonis tefatoris for the detinet. 
3 Lev. 74. See title Debet dnd Detinet. 

If an executor has a term, and the rent referved is more 
than the value of the premifes, in ation brought againft 
him for it in the debet and detinet, he: may plead the 
{pecial matter, wiz. That he hath no affets, and that 
the land is of lefs value than. the rent, and demand judg- 
ment if he ought not to be charged in the detinet tantum : 
and he cannot wave the leafe ; without renouncing the 
whole executorfhip. 1 Salt. 297. It-hath been held, 
that if an executor alters the property of things from the 
teftator to himfelf, by paying a debt to the value ; or by 
paying the rent of a leafe, and receiving the profits, or 
part of the profits equal to the rent, the things and 
profits reesived are his own. Dyer 187, 885. 5 Rep. 

Is 
? One executor cannot regulary fue another at law; but 
he may have relief in equity: In the eye of the law 
all are but as one éxecutor ; and moft atts done by, or to 
any of them, are efteemed atts done by, or to all of them. 
1 Rol. Abr: 918. If where one executor is fued, he plead 
that there is another executor;, he ought to fhew that he 

“hath adminiftred. .1 Lev. 161... And he only that ad- 
_-minifters is to be fued in actions againft executors:; but 
actions brought by executors are to be inthe name of all 
them, though fome do not take upon them the executor- 
hips 4 Roll. 924. .Fenk, Cent. 106, 107. If any exe- 
cutor refufes-to) join in an aétion, with his co-executors, 
he muft be fummoned and fevered. 

An executor is not difabled by outlawry, to fue for 
the debts of the teftator, Special bail is not required of 
executors, &c. in any action brought for the teftator’s 
debt: and executors, or adminiftrators are not liable to 
cofts..z. e. Where they fue: in right of theteftator. Hur. 
69. Cro. Eliz, 503. Yel.168:. Dal. 96.0: Bend. pl. 28. 
2 Rol. 87. Com. Dig, 2V. 439. 

If an executor brings.a writ of error, though the judg- 
ment is affirmed, he fhall not pay any cofts ; becaufe as 
he is'exécutor, it is iz auter dreit : alfo an exccutor fhall 
not put in bail on a writ of error, caufa Jupra. Mich. 
5 W.& M, Executors are excufed from: paying cofts, 
as being prefumed to have no knowledge of the affairs of 
the teftator ; and therefore they fhall pay cofts for not 
going on to trial, or where the caufe of action arifes to 
the executor himfelf, Ese. 1 Salk. 207.: 3. Salk. 106. 
No action fhall charge an executor to-anfwer damages 
out of his, own eftate, upon any promife to another, 
unlefs there be fome writing thereof figned by the party 
to be charged therewith. = 29 Car. 2. & 

On any judgment after verdiét, had by or in the name 
of an executor, or adminiftrator ; an adminiftrator ode 
bonis non may fue forth a Soire facias, at tes execution 
upon fuch judgment. . Stat..17 Car. 2. Before this 
ftatute it was not fo ; where an eatebucbres ee died, for 
want of privity, the adminiftrator was to begin again. 
2 Nelf. Abr. 789+; If an executor makes himfelf a 
ftranger to the will of the teftator, or pleads We ungues 
executor, or any, falfe pleas and it is found againft him, 
judgment thall be. ae 4onis propriis: in other cafes, de 
bonis tefatoris. Cro. Fai. 449. If ona Scire facias againtt 
an executor, the hheriffxeturn a Devaftavit ; the plaintiff 
fhall have judgment,and execution de Gomis propriis of the 
defendant: and if nulla bona-be returned, he may have 
either a Capias Satisfaciend.or an Elegit. 2 Nelf. 791. 
Dyer 185. But one executor thall not be charged with 

- a Devaftavit made by:his'companion ; for the att of one 
fhall charge the other no further'than ‘the goods .of the 
teftator in his hands amount to. Cro. Eliz. 318. If an 
executor does: any wattes; oreinifemploysithe eftate' of the 
deceafed,. or..doth any thing by. negligence or’ fraud, 

&e. it is.a Devafavit, and he. fhall: bescharged for ‘fo 

much,out of ‘his own, goodss 8 Rep..133. Anda new 

executor may have an, action. again{t a former’executor, 
who wafted the goods .of the deceafed ; or the old one 

may remain chargeable to creditors; Je. Hob: 266. 

If Jan executor, takes» an -obligation in his own name, 
for .a debt due, by fimpleiccntrad to the teftator, this 
fhall charge him as much ‘ds if he had received the 
money ; for the new fecurity:hath extinguifhed the old 
































right, and is guafa payment to him. 
.Yelv. 10. ; 


fion, in which he has a right to recover ; and a: 
he and the defendant come to an agreement, 
fhall pay the executor fuch a fum at a future da 

the party fails, this is a Devaftavit ; ; and he. 
ad valorem. 


and then fuffer judgment for it; and want o 
pay before the incurring of it by the adminift 
not be intended unlefs it be exprefsly pleaded. 2. 
Hill. 23 & 24 Car. 2. B. R. Seaman v, Dee. _ 


truftee of an eftate. 
in Vanacre’s cafe. 
firators, Affets, Joint Executots, Wills, &c 


or fine, is to be afterwards executed y. ent 
writ, €%c. 

ditions, &e. 
Infi. 293. 
to the Ee to whom conveyed, without any 


2 Inft. 5 


is devifed, that vefs not at the death of the 
depends on fome’contingency which muft ha 
can velit. i ; 


his wife, being then Me ‘be del : 
the lands to remain to him in, fee, and 
is°bori’;' in this cafe it was’ held, th 
_ brother ‘fhall ceale, and vetin the f on er 
tory devife, on thë happening Of | the ; 
heré {uch fed eftate enures as a new orig 
takeeffe&t when the fir fails.’ Dyer 3: B 
2B 
592. of Jaw after a fee fimple ; ; fori 
parted“ with his whole efate, there’ c 
thitig for him to difpole of : but of late 
hath been made between, an abfolute 
feé-fimple which depends upon a conting 
ditionally limited ; efpecially. Bi 
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sis 
OF. o Bagh 
1 Lev. 18 Bf 


So if the executor fues a perfon by trover and ¢ 


z Lev. 189. 2 Fon. 88. S.C. 
Aa. Oe 


tt isa Devaflavit to permit intereft tor run in an 


An executor in cafe of a Devafavit is in nature 
Chane. Cafes 304. Mich. 29 
See more of Executors, under 4 


Erecutozp, ls where an eftate in fee. (ey 
And leafes for years, rents, annuities 


ia 
are called inheritances se 
Effates executed are when they pa 


PAETE Devife, Is faid to be where a fi 


i Eq. Caf. Abr. 186.. 
Thefe executory devifes may be, 
I. Of lands of inheritance. 

Il. Of terms for years. aE 
I. With refpet to the former. 


‘fsa ipiru eftate is fimited, and 


paffes out of the donor, this i is a actin 
but where the fee by a devife is velted i 
and to be vefted in another upon continge 
executory devife : and in all cafes of ae 
eftates defcend until the contingen 
28. 
depends ‘upon a freehold; which | 
a remainder, it fhall never be co 
vife, bit A femainder. 
limited ‘by words in 'prajfenti, as whe 
lands to the heirs of 4, 
if the fame were to the heir of 
would’be as good as ait re devi 
"4 Mod. 255. 


1 Lutw. 798. Where acon 


“And’fo it i 


"B, who is J 


4 
Vite ole 


One by will’ devifes' tad to th 
after hér death, to his brother in 


A rémainder of a fee may not b 


may happen in the courie of 
two lives’; and where” fuch 
Will,’ it Gs’ ‘called an exe sgarory d tevi fe. 


Aii eftate devifed to Li aad A - 
that if he did not pay the k sac its 

in fich atime, that nt he’ 
legatees, €8c. and theif be 
remainder, after a fee’ ‘Limite ‘a 
‘contingency, ‘of the fon’s failiig 


ed gobd by 


a. remainder : 


gacies, was adjudge 
Cro. Eliz. 833. And 
to his youngeft fon his 


e 


EX E E XX 
on being alive, then to him and his 
‘a good remainder in fee to the eldek 












T for ra avid all his term to his fon, and 
: is will was, that his wi r ait ap, 
‘ional Contingent ellate in. fee to | profits of the lands, ane i ayari TER H EA 
ding upon the poffibility that he | and he made her fole executrix, and. died; the teroes 
ve | his youngett brother died without | proved the will, then fhe fold the term, and died:, ad- 
a lying without ufte, was a collateral de- judged, that this fale was void againft her fon, becaufe 
of his ekate, whillt ‘the other was living. | it fall be intended that the devife to the wife, Shall. pre- 
2 ; Abr. 798. ; Agee ® ,,_ | cede the devife to the fon, though it followed in words, 
no executory devife after an eftate-tail |’and then fhe will not have the whole term, but only fo 
3 beeaufe that would tend to a perpetuity; | much thereof for fo long time as fhe fhould-live, before 
acy is too remote where a man mutt ex- | her fon came of age; and that the remainder was to. velt 
ij on another’s dying without iffie, generally: | in him, upon the contingency of his living till he came 
ing without ifue, living another, may happen ina | of full age. Plow. Com. 53. Paramour verlas Yardley. 
SH becaute it depends upon one life; and: there- The hufband being pofleffed of a term. for years, de- 
e ife of a fee-finiple to one, but to remain to ano- | vifed the lafe itfelf to his wife for ber life, and after her 
fuch a contingency, is now held good by exe-| death to her children unpreferred ; it was. infited for the 
- 2 Cro. 695. Sometimes crofs remainders | wife, that fhe had the whole term, for this was.not like 
implication, have been pleaded againft execu- | either of the cafes lat mentioned ; it was not like the 
PRETA sar firk, for that was a devife of the lands to the wife, for fo 
many years as fhe fhould live; and it was not like the 
fecond, for that was a devife of the profits of the lands 
unto the wife, until her fon came of age; but here the 
devile is of the lea/e iv/elf, and the lands are not mention- 
ed throughout the will; but adjudged that the wife had 
only an eftate for fo many years of the leafe as fhe:fhould 
live, and that fo much as remained unexpired at her death, 
was to velit in the children upon the contingency of their 
living at thattime. 1 And. 61., Amner verlus Ladington. 
2 Leon, 92. Ss C. 3 Leon, 89.8. Cy, Gald...263:.8..C, 
In thefe three cafes, (as ought to be in all) the court 
hath regarded the intent of the teftator: and it feems fo to 
have done, without much regard to the niceties in law. 
And with refpect to devifes, much greater latitude. is al- 
lowed in the conftruétion of wills, than of deeds. _ 
|. What fhall be conftrued an executory devife, and what 
|a remainder, fee Wealthy on. the devije of Manley Ne Bo/- 
ville. Rep: Temp. Hardw. per Anualy, 258, Se. 
_. Erxemplification of Letters Patent; Is a copy or 
tran{cript of Zetters patent, made from the inrolment there- 
of, and fealed with the Great Seal of Exgland, which,ex- 
emplifications may be fhewed or pleaded, as the letters 
| patent themfelves.. But neither an exemplification, nor 
| conftat was pleadable at Common law, becaufe there was 
only the tenor of an inrolment, and the tenor of a record 
is not pleadable: ‘Though; by the flatutes 6 R. 2. ¢ 4 
3. 4 Ed. 6. c. 4. and 13 liz. c..6. they,are, plead- 
able. 5 Rep. 53... By, the lat mentioned ftatute, exem- 
plifications of the inrolment of grants, by letters. patent, 





































Ba rA ehil : 
NEA T executory devifes of terms. 
erly where a term of years, (which is but a chat- 
evifed to one; and that if he died, living ano- 
it fhould remain to the other perfon, during 
of the term, fuch a remainder was adjudged 
levife of a chattel to one for an hour, was.a 
ever. “Dyer 74. But fince it has been 
ainder of a term to ‘one, after it wes 
ther for life, was good: In a cafe where a 
‘aterm, devifed that his wife fhould have |’ 
ds o many years of the term as fhe fhould live ; 
lät after her death the refidue thereof fhould go to. 
dt his ‘afl jns ; and this was the firft cafe’ wherein 
ry remainder of a term for years was adjudged 


pai. Nigh 


358." 


































je ‘dying without’ ifue 
bé confined to one life, ; 
br. Ca: Eg. 194. 










they ought to-arife with- 
life.--1 Salk. 229. Where there’ 
, there needs not any particular’ 
and becaufe the perfon who is to” 
Y, hath not a prefent but future in- | 
‘cannot L ed by a common recovery 5 | 
‘it Was a remainder not in being when. 
foffered, it been adjdged it could 
G RENIER G2 Ja 92 ý O YIr 
a recovery. ` 2 Nef.. ABr- 797, | 
tory devifes, and limitations of 
erm, are governed alike. 1. Vern. 234.| Attefted copies of records.on ftamped paper, are inge- 
“to ob “a fiat diftin&tions Wee ne. ia prekeni 

































| fication of. an original record, Regi Orig. 290. 
Exemption, (Exemptio) Signifies a privilege to be free 
from fervjce or appearance; as knights, clergymen, Ge. 
are exempted to appear at the county-court by dtatute; and 
Peers from being put upon inquefts. 6 Rep. 23. Per- 
fons feventy-years of age, apothecaries, &c. are alfo.ex- 
empted by law from ferying on juries: And juftices of 
eace, attorneys, Ec. from parifh offices: 2 Juft, 247. 
There. is an exemption from tolls, &c. by the King’s 
Letters Patent: And a. writ of exemption, or of eafe, to 
be quit of ferving on juries, and all publick fervice. 
Shep. Epitom. 1049. 
 Exercituate, Was anciently ufed for a heriot; being 
paid only in arms and military accoutrements. - Exerci- 
tuale Vironis five Baronis Regis, qui erit proximus ei, gua- 
tuor equi. Leg. Edw, Conf 1. : 


d the occupation. 
rs as Jhe Jhould live, 
le aa “aud 

; adjudged, this 
ene for the 
the term 
pon her 
her fon, 
inhim, apop, me gon- 


expired, therefore 


to precede the devife 

aiher becaufe there 
fed to her 5 for if, it 
HiO, DE Whole term, 
nent of lazu more ua- 


geai HA 
fon, Com. 519. Welk- 


















2 Exeter, 


teter. By letters patent under the Great Seal, the 
fite of the caftle of Exon (part of the dutchy of Cornwall) 
to be granted to fome perfons appointed by the juttices in 
quarter-feflions for the county of Devon, for the term of 
99 years, to the ufe of the faid county and for other 
publick ufes; under the ancient yearly rent of 10 /. 
per annum, payable to the crown. Stat. g Ann. c. 19. 

Cxfrediare, (From the Sax. Frede, Frith, Peace, and 
Frithian) To break the peace, or commit open violence. 
Leg. H. 1. ¢. 13. 

Èr grabi Muerela, Is a writ that lies for him to whom 
any lands or tenements in fee are devifed by will, (within 
any city, town or borough, wherein lands are devieeble 
by cuftom) and the heir of the devifor enters, and detains 
them from him. Reg. Orig. 244. Old Nat. Br. 87. And 
if a man devifes fuch lands or tenements unto another in 
tail, with remainder over in fee, if the tenant in tail en- 
ter, and is feifed by force of the intail, and afterwards 
dieth without ifue; he in remainder fhall have the 
writ ex gravi querela to execute that- devife. New Nat 
Br. 441. Alfo where tenant in tail dies without ifue of 
his body, the heir of the donor, or he who hath the re- 
verfion of the land, fhall have this writ in the nature of a 
Sfermedon in the reverter. Ibid. If a devifor’s heir be 
oufted by the devifee, by entry on the lands; he may not 
after have this writ, but is to have his remedy by the or- 
dinary courfe of the common law. Co. Lit. 111. 

Exbenium or Exennium, A gift or prefent, and more 
properly a new year’s gift.——-In expenfis domini Regis & 
exenniis eidem fais apud, Sc. lxxv fal. Ex Com- 
pot. Dom. de Farend. MS. 

Exhibit, (Exbibitum) A word mentioned in the ftatute 





14. Car. 2. cap. 14. And where a deed, or other writing 


is in a fuit in Chancery exhibited to be approved by wit- 
neffes, and the examiner or commiflioners appointed cer- 
tify on the back of it, that the deed or writing was fhewed 
to the witnefs, to prove it at the time of his examination, 
and by him fworn to; this is called an exhibit in law 
proceedings. The fame, under a commiffion of bank- 
rupt. 


churches, who ufually made it to the depending vicar ; 
and the benefactions fettled for the maintaining of {cho- 
lars in the univerfities, not depending on the founda- 
tion, are called exhibitions. Paroch. Antiq. 304. 

Exigendaries of the Common Pleas, (Lxigendarii 
de Banco Communi) Are otherwife called Exigenters, by 
Stat. 10 H. 6. ¢. 4. 

Grigent, (Exigenda) Is a writ that lies where the de- 
fendant in an action perfonal cannot be found, nor any 


thing of his, within the county, whereby to be attached or 


diftrained ; and is directed to the fheriff, to proclaim and 
call him five county-court days, one after another, charg- 
ing him to appear upon pain of outlawry: It is called 
exigent, becaufe it exadfeth the party, 7. e. requires his 
appearance or forth-coming to anfwer the law ; and if he 
come not at the laft day’s proclamation, he is faid to be 
quinquies exadtus, and is outlawed. Cromp. Furif. 188. 
‘The ftatutes requiring proclamations on exigents awarded 
in civil actions, are 6 Hen. 8. c. 4. and 31 Eliz. cap. 3. 
Exigents are to be awarded againft receivers of the King’s 
money, who detain the fame; and againft the confpi- 
rators, rioters, &c. Stat. 18 Ed. 3. c. 1. Anda writ 
of proclamation {hall be iffued to the fheriff to make three 
proclamations in the county where the defendant dwells, 
for him to yield himfelf, &c. by the Stat. 31 Eliz. c 
3. The writ of exigent alfo lies in an indiétment of fe- 
lony, where the party indicted cannot be found: And 
upon fuing out an exigent for a criminal matter before 
conviction, there fhall be a writ of proclamation, &c. 
3 Infl. 3 485W.8 M.c. 22: If a perfon inditted 
of felony abfent fe long that the writ of exigent is award- 
ed, his withdrawing will be deemed a flight in law, where- 
by he will be liable to forfeit his goods; and though he 
renders himfelf upon the exigent, after fuch withdraw- 
ing, and is found Not guilty, it is faid the forfeiture fhall 
ftand. 5 Rep. 110. 3 Inf. 232. After a capias- directed 
to the fheriff to take and imprifon a perfon, ĉc. if he 
cannot be taken, an exigent is awarded: And after a 


Exhibitio, An allowance for meat and drink, fuch as | Jub nomine exituum. 


was cuftomary among the religious appropriators of 


E W/E 


judgmentin a civil a€tion, the exigent is to go forth after 
the firft capias; but before judgment, there muft be a ca- 
pias, alias and pluries, 
in prifon, or beyond fea, Gc. he or his executors may 
reverfe the award of the exigent. 


4 Inf. 177. If the defendant be 


See Ouslawry. 
€xigenter, (Exigendarius) Is an officer of the court of 


Common Pleas; of which officers there are four in num- 
ber: They make all exigents and proclamations, in ac- 
tions where procefs of outlawry doth lie; and alfo writs 
of fuperfedeas, as well as the prothonotaries, upon fuch 
exigents made out in their offices. 
the iffuing writs of /uper/edeas is taken from them by an- 
officer in the fame court, conftituted by letters patent by 
King James the Firtt. 


18 H. 6. c.g. But 


€Erigi facias, The exigent is fo called. See Black. 
Com. 3 V. 283. and Exigent. 
€rile, A banifhment or driving out ofa perfon, Lit. 


Dig. And this exile is either by reftraint, when the go- 
vernment forbids a man, and makes it penal to return; or — 


it is voluntary, where he leaves his country upon difgu A 
but may come back at pleafure. 2 Lew. 191. 
Erilium, Signifies in law conftruétion, a es 


And by the ftatute of Marlbridge it feems to extend tot 
injury done to tenants, by altering their tenure, ejecting 


them, ĉc. and this is the fenfe that Feta determines; 
who diftinguifhes between vaflum, deftrudio and exilium; — 
for he tells us that vaflum and deffrudtio are almoft the 
fame, and are properly applied to houfes, gardens or 
woods; but exilium is when fervants are infranchifed, and 
afterwards unlawfully turned out of their tenements.— 
Vaftum & deftru&tio fere æquipollent, EF convertibiliter fe 
habent in Domibus, Boftis & Gardinis 5 Jed exilium dick r 


poterit, cum fervi manumittuntur, aut & tenementis fuis in- 
Jerioe ejiciuntur. 





Fleta, lib. 1. cap. 11. Venditio- 
nem vel exilium non faciant de Demibus, Bofeis, vel bomi- 
nibus, (Fc. Stat. Marlb. c. 25. 
€xitus, [fue or off-ipring: and applied to the iffues 
or yearly rents and profits of iands.—Et /ciat a i 
quod redditus, blada in grangia, F omnia mobilia, pr 
equetaturam, indumenta SD utenfilia domorum, continent: 
Stat. Weftm. 2. c. 45. 
GExlegalitus, Is he who is profecuted as an. outla 
Leg. Edw. Confef: c. 38. Gi 
Œr mero motu, Are words ufed in the King’s ch 
and letters patent, to fignify that he grants th 
own will and motion, without petition or fuggeftion 
any other: And the intent and effect of thefe words 
to bar all exceptions that might be taken to the cha 
or letters patent, by alledging that the King in g 
them was abufed by falfe fuggeftions. Kitch. 352. Wh 
the words ex mero motu are made ufe of in any charter, — 
they fhall be taken moft ftrongly againft the ne IG 
Rep. 451. 
tr Mfficio, Is fo called from the power a per 
by virtue of an office, to do certain aéts, without 
applied to: Asa juftice of peace may not onl 
furety of the peace, at the complaint or requel 
perfon, but he may demand and take it ex officio at 
cretion, &¥c. Dalt: 270. PM 
Et Dfäcio Informations, Are informations a the hit Aa 
of the King, filed by the Attorney-General, as | 
of his office, without applying to the court where 
for leave, or giving the defendant any opportunity 
fhewing caufe why it fhould not be filed. A ld t to this 
the fubject hereby lofes the benefit intended by 
Charta, i. e. of one jury, out of two, in criminal c 
How long this mode of proceeding will be admit 
this free country, time mutt difcover. 
Eroneratione fetæ, Was a writ that lay for the 
ward, to be free from all fuit to the county- 
hundred court, leet, &c. during werd n 
158. aT 
Eroneratione fete ad Curiam Waron’. An 
the fame nature, fued by the guardian of the ; 
ward, and direéted to the fheriff or ftewards of the court, — 
that they do not diftrain him, Gc. for not doing fuit of — 
court. New Nat. Br. 352. And if the theriff diftrain 
tenants in ancient demef{ne to come to the fheriff’s | 
leet, they may have a writ commanding the fheriff to 
ceafe, &c. Ibid. 359. Likewife if a man have i 
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divers places in the county, and he is conftrained to come 
to the leet where he is not dwelling, when he refides with- 
in the precinét of any other leet, ec. then he fhall have 
this writ to the fheriff to difcharge him from coming to 
any other court-leet than in the hundred where he dwel- 
leth. Zid. 357. By the Common law, parfons fhall 
not be diftrained to come to court-leets, for the lands be- 
f longing to their churches; and if they be, they may have 
the writ exoneratione fedie, Sc. F. N. B. 394. So hall 


i: Xe ? 


Cx pot fato, Is a term ufed in the law, fignifyirg 
fomething done after another thing that was committ d 
before. And an aĝ done, or eftate granted, may be made 
good by matter ex poft fadéo, that was not fo at firit, 
by election, &c. N fometimes a thing well done at 
firt, may afterwards become ill. 8 Rep. 146. 5 Rep. 
22. 

Extend, (Extendere) Is to value the lands or te- 
nements of one bound by a ftatute, who hath for- 


a woman holding land in dower, if fhe is diftrained to | feited his bond, at fuch an indifferent rate, as by the 
do fuit of court for fuch land; when the heir has lands | yearly rent the creditor may in time be paid his debt. 


fufficient in the fame county. ee 

Gf parte, OF the one part; as a commiffion in Chan- 
cery ex parte, is that whichis taken out and executed by 
one fide or part only, on the other party’s neglecting or 
refufing to join: When both plaintiff and defendant pro- 
ceed, it is a joint commiffion. 

€r parte talis, Is a writ that lies for a bailiff or re- 
„ceiver, who having auditors afigned to take his account, 
cannot obtain of thax reafonable allowance, but is caft 
into prifon: And the courfe in this cafe is- to fue this writ 
out of the Chancery, directed to the fheriff to take four 
mainpernors to bring his body before the Barons of the 
Exchequer at a certain day, and to warn the lord to ap- 

atthe fame time. F. N. B. 129. 

€fpettant, Having relation to or depending upon; 
„and this word is ufed in the law with fee, as_fee-expeciant. 
If land is given to a man and his wife, to hold to them 
and their heirs; i in this cafe they have a fee-/imple. Kitch. 
153.) 
Expettancy, Eftates i in; Are of two forts; one created 
by. -aét of the parties, called'a remainder; the other by 
a& ef law, called a reverfion. Black. Com. 2 V. 163, 


? Eppeitate, (Expeditare) In the laws of the /fore/, 
fignifies to cut out the ball of the dogs fore-feet, for the 
fervation of the King’s game: But the ball of the foot 
f a maftiff is not to be taken out, but the three claws of 
ae on the right fide are to be cut off by the fkin. 
rif. 152. Manwood, cap. 16. This relates to 
- rI nan’s dog who lives near the foreft; and was for- 
r done once in every three years: And if any perfon 
>s a great dog not expeditated, he forfeits to the King 
» 4 Infl. 308. 
tate Arbozes, Trees rooted up or cut down to 
—Inquiratur de arboribus expeditatis in fore/ta. 
ta, lib. 2. c. 41. 
Erpe Ditozs, Are the perfons appointed by commif- 
€ r, to pay, difburfe or expend the muney 
d by the tax for the repairs of fewers, &c. when 
into their hands by the collectors, on the reparations, 
dments and reformations ordered by the commif- 
S> for which they are to render accounts when there- 
€ ) required. , Laws of fewers 37, 88.' Thefe officers 
entioned i in the itatute 37 H. 8. c. 11. and other 
utes: the fteward who fupervifes the repair of the 
aks Raersrencsts i in Romney- Marjh is panca the Ex- 
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See Coffs. 
5 militum non tebandis, &c. Is an ancient 
c Pnn: the fheriff from levying any allowance for 
E of the fhire, upon thofe that hold lands in ancient 
efne. Reg. Orig. 261. For there is a writ de expen/is 
um 5 lewandis, for levying expences for knights of the 
J rent, &c. Reg. Orig. 191. 

rplees, ‘The rents or oie of aneftate, &-. 





Vide 





cpl ator, A Nr alfo a huntfman or chafer. 
oriam Henrici Croft eguitis ajrati, exploratoris in 
generalis, qui ol iit anno 1609. 

Fpoztation, Is the fhipping or carrying out the na- 


ye comm 1odities of England for other countries; men- 
tioned pi the ftatutes relating to the cuffoms. See Impor- 


Ki 


and it intent; and be reafonable and equal, 
Se. Co Lit, 313. See Deed. 
Courts will go- great lengths in the conftruaion of words 
rea fupport the party’s right, efpecially after verdict. Rep. 







_ Hard. per Annaly 21. 
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€xtendt facias, A writ of extent, whereby the value 
of lands is commanded to be made and levied, &c. Reg. 
Orig. 

Gine nn Signifies a writ or commifion to 
the fheriff for the valuing of lands or tenements; and 
fometimes the aét of the fheriff or other commiffioner upon 
this writ. Bro. 313. Stat. 16 & 17 Car. 2. cap. 5. It 
hath been held more frequently to be the eftimate or va- 
luation of lands, which when done to the utmott value, is 
faid to be the full extent; whence come our extended 
rents, or rack-rents. And if one bound to the King by 
{pecialty, or to others by ftatute, recognifance, &-. hath 
forfeited it; fo that by the yearly rent of the debtor’s 
lands, the creditor is to be paid his debt ; upon this the 
creditor may fue a writ to the fheriff out of the Chancery 
to deliver him the lands and goods to the value of the 
debt, which is termed a /iberate. F. N.B. 131. This 
is after the extent direéted to the fheriif to feize and value 
the lands, &c. of the debtor, to the utmoft extent. 4 
Rep. 67. Lands and goods are to be appraifed and ex- 
tended by the inquelt of twelve men, and then delivered 


| to the creditor, in order to the fatisfaction of his debt: 


Every extent ought to be by inqnifition and verdié, by 
the Stat. Weft. 2. And the fheriff without an inquifition 
cannot execute the writ. Cro. Fac. 569. 

The body of the cognifor, and all lands and tenements 
that were his at the time of the ftatute, &c. entered into, 
or afterwards, into whofe hands foever they come, are 
liable to the extent. 2 Inf. 396. But copyhold lands 
are chargeable only during the life of the cognifor; and 
may not be extended by elegit, fo as to admit a ftranger 
to have intereft in the lands held by copy, without the 
admittance of the lord. Lands in ancient demefne, an- 
nuities, rents, €¢. are extendible. 1 Rell. Abr. 88. Two 
parts of an intire rent, may be delivered upon an extent 
by the fheriff. 1 Cro. 742. But if the cognifor of a 
ftatute have a rent-charge, and before the extent he pur- 
chafe parcel of the land; the rent is gone, and thall 
not be in execution: ”Tis otherwife if he purchafes after 
extent of the rent. Dyer 206.. A reverfion of lands, 
éc. may not be extended ; but a plaintiff had judgment 
for his debt and damages de reverfione cum acciderit, and a 
{pecial elegit to extend the moiety, cr. 2 Sid. 86. Dyer 
B/ 3 à 
An advowfon in grofs is not extendible on legit, &e. 
Stat. Wefim. 2. cap. 18. An office of truft cannot be 
extended, becaufe ’tis not’ affignable; and nothing fhall 
be extended, but what may be afligned over. - Dyer 7. 
Though an office is extendible in equity. Chanc. Rep. 
39. Goods and chattels, as leafes for years, cattle, c. 
in the cognifor’s own hands, and not fold for valuable 
confideration, are fubject to the extent. As the lands 
are to be delivered to the party at a reafonable yearly 
value, fo the goods shall be deliverd in extent at a price 
that is reafonable:, And on. a fcire facias ad computand. 
the cognifee is to account according to the extended va- 
lue; not the real value of the land. Hardr. 136. If 
the extenders appraife and value the lands too high, the 
cognifee at the return of the writ may pray that they may 
take and retain the lands at the rate appraifed ; and then 
tis faid he may have execution againft their lands for the 
debt ; but this may not be on elegit. Cro. Fac. 12. It 
has been adjudged, that at the return of the writ, the cog- 
nifee may refufe the lands; &c. extended, if over-valued. 
Cro. Car. 148. 

Where lands are extended at under-value, and deli- 
vered in execation; the cognifee hath an intereft in the 
land, which cannot be divefted by finding of furplufage. 

4 X 1 Cro, 


D See 


i Cro. 266. 2 Cro, 85, The cognifor cannot enter upon 
the copnifee, when farisfaction is received for the debt, 
but is put to his /cére facias on an extent: Though on 
an elegit, the defendant may enter becaufe the land is on- 
ly awarded, till the debt, which is certain, is fatisfied ; 
whereas on extent, the land is to be held until the debt, 
damages and cofts, 3c. are fatisfied: And the cognifee 
being in by matter of record, fhall not be put out but by 
matter of record, vig. a feire facias brought againft him. 

Rep. 67. March's Rep. 207, 208. Sed gu. Where is 
the difference? Is not the tenant by e/egc# in by matter of 
record ? 

The cognifee hath no abfolute property in lands by 
the extent, till the delivery upon the berate; but not- 
withftanding, by the very extent they are xz cu/lodia legis 
for his benefit. Cro. Car. 106, 148. 
can be on an extent, anda cognifee of a ftatute ftaple, 
&c. cannot bring ejeétment before the “éerate; nor can 
the fheriff upon the /iderate turn the tertenant out of pof- 
feffion, as he may upon a hab. fac. pofeffionem. 1 Vent. 
41. Where there 1s an extent upon a flatute, and a 
liberate thereupon, but not returned, yet it is good; 
though regularly when inquifitions are taken, the writ 
ought to be returned. 4 Rep. 67. 1 Lill. Abr. 592. The 
fheriff may be charged to make a return of his writ, if he 
put the cognifee in poffeffion of part only; and fo the 
cognifee may have poffeflion of the whole. 2 Nef. Abr. 
774+. But if a perfon fuing out an extent, die before 
the return of a writ, the fheriff may not proceed in his 
Inquifition, &c. afterwards; for there muft be a profe- 
cütion de novyo. 1 Cro. 325. 

After a full and perfeét execution had by extent, re- 
turned, and of record, there fhall never be any re-extent 
upon an eviction: But if the extent be fufficient in law, 
there may be a new extent. Stat. 32 Hen. 8. cap. 5. 
1 Jnff. 290. So if lands be extended upon a miftake, 
Ec. and fee Dyer 299. If part of the lands is evicted, 
the cognifee is to hold over the refidue of the land till the 
debt is fatisfied. 4 Rep. 66. When lands are delivered 
in extent, it is as if the cognifee had taken a leafe thereof 
for years, until the debt is fatisfied; and he fhall never 
afterwards take out a new execution: The cognifee ha- 
ving accepted the land upon the /derate, the law prefumes 
the debt to be fatisfied. 1 Lutw. 429. An extent was 
filed, and tho’ it was difcovered that lands were omitted, 
the court would not grant a re-extent. Sid. 356. Lands 
or goods, Êe. are not to be fold où an extent ; but deli- 
Vered, See Statute. 

Extinguithment, (From Extingto) Signifies a confo- 
lidation : 
out of lands, and afterwards purchafes the lands whereout 
it arifeth, fo that he hath as good an efate in the land as 
the rent; now both the property and rent arë confoli- 
dated or united in one poffeffor ; and therefore the rent is 
faid to be extinguifhed. Alfo where a perfon has a leafe 
for years, and afterwards buys the property; this is a 
confolidation of the property and fruits, and is an ex- 
tinguifhment of the leafe ; But if a man ‘have an eftate 
in land but for life or years, and hath a higher eftate as 
a fee-fimple in the rent ; the rent is not extinguifhed, but 
in fufpence for a time ; for after the term, the rent hall 
revive. Terms de Ley. 

Extinguifhment of a rent is a deftroying of the rent by 
purchafe of the land; for no one can have a rent, going 
out of his own land; though a perfon muft have as high 
an eftate in the land, as in the rent, or the rent will not 
be exting. 1 Inf. 147. If a perfon hath a rent-charge 
to him and his heirs, iffuing out of lands, and he pur- 
chafeth any part of the Iand to him and his heirs; as the 
rent is intire and iffuing out of every part of the land, 
the whole rent-charge is extinguifhed: Though it is not 
fo where one hath a rent-fervice, and purchafeth part of the 
{and out of which it iffues; rent-fervice being apportion- 
able according to the value of the land, fo that it fhall 
only extinguifh the rent for the land purchafed. Lis. 
222. 1 Inf. 148. And if the grantee of a rent-charge, 
purchafes parcel of the lands, and the grantor by his deed 
granteth that he may diftrain for the rent in the refidue 
of the land, this amounts to. a new grant. 1 Inf. 147. 

If a man be feiled of a rent-charge in fee, and grants 
it to another and his heirs, and the tenant attorns; the 


No attual feifin | 













For example; If a man hath an yearly rent. 


‘any att of the copyholder’s, ek es his i 


BY. KTS 
prantoris Midt remedy for the rent in arrear before his 
grant; and fuch arrears become as it” were EURA 
Vangh. 40. 1 Lill. Abr. 594. A. B.'made'a leife for 
years, of lands to another, and afterwards granted a reat. 
charge to C. D. who devifed the faid rent to the faid £., 
B. till 1007, fhould be levied; then to B. G. and died: 
Adjudged that by the devife to 4. B. the rent was fe 
ed, and that a perfonal thing once fufpended by’ ile Hat 
of the party, is extinguifhed for ever. Dyer 140. ‘But! 
if a man in contemplation of marriage gives a Woman 
a bond, to leave her at his dèath, if fhe furvive him, w 
much, aa afterwards marries her, dies, and Me ft 
vives him, yet tho’ the bond was by the marriage, i 
fome fort, extinguifhed, yet ’tis faid (and we think with? 

;juftice) that on his death, the bond is revived. e 
If tenant for life, makes a leafe for years, rend 
rent, and after the reverfion defcends to the tenant f 
life ; this is not an extinguifhment of the term 3 oe 
is otherwife if he have the reverfion By purchale, è 
Co. Rep. 96. A jointenant for life parchafes the | 
reverfion, it will extinguifh the eftate for i? igi 
moiety, and fever the jointure. 2 Rep. 60. Lands are 
given to two men, and the heirs of their bodies; tho 
they have an eftate for life jointly, and feveral inherits 
ces, yet the eftate for life is not extinét : Contra, if i 
by feveral conveyances; as where a leafe is made to wo i 
for their lives, and after the leffor grants the reve T 
them and their heirs, ére. here the life eftate will 
tinguifhed. 1 Inf. 182. If one after his title 
be tenant by the curtefy, make a feoffment in fee u 
condition, and enter for the condition broken ; | 
is extinét, fo that if his wife die, he fhall ee ‘ 
by the curtefy. 1 Rep.18. Where a man hath an ¢ 
for his own life, and for another’s life at onci 
chate pur auter vie will be extinguithed ‘im th 
for his own life, which is greater in law than’ 
11 Rep. 87. Dyer 11. See Bro. 409% Moor 94. * 
Abr. 821. When the freehold cometh tothe: 
eftate for years is exting. Nelj. Ibid. 820. 
remainder of a tert is granted over to anot 
party in [poffeffion purchafe the fee-fimple, up 
this means his interéft is pear pati aa that 
not defeat the reverfionary intereft. p 
Nel/..820.. A fine, €c. of lands; ’ 
term: And by purchafe of an eftate i 
eftate-tail in‘land is extin@. 9 Rep. 139. R 
fimple and fee-tail meet together by 
tail will not be extinguifhed. 3 
lands to the fame perfon who has a terih, W 
the term. Moor 286. When a oe 
the 










































upon the leffee againft his confent 
guifhed. 2 Lev. 143. But it has been 
rént is not extin@ by the entry of thd ef 
fgets and revives by the ‘leffee’s re-en 


tr 


EEDAN after the leafe ; here te term 


edi 32 Reb, Si. 


There are likewife extinguifbments of 
comes next in their order. As 

Ertinguihment of Comuion. - 
wherein a perfon hath common appendant, t 
extinguifhed. Cro. Eliz. 594 A commo 


But if one hath she AAt 
belonging to his tenant, and the lord im 
walte. leaving fūficient; if he after a 
the commoner òf the land improved, this 
/tinguifhment. Dyer 33 Hob. 1 

hen, part of his Tand, 1B which t ihe eohi m 
long; the common is not e ; fia 
| 2 Shep, Abr.152. Vide Co. 


Extinguihinent of 
ment of copyhdlds, it is Ia 


td hold no longer of his lord, and amounts to a deter- 
mination of his will, is an extinguifliment of his copy- 


hold. Hutt. 81. Cro, Eliz. 21. 1 Jon. 41. 
~ As ifa copyholder in fee accepts a leafe for years of the 


fame land trom the lord, this determines his copyhold’ 


. @flate ; or if the lord leafes the copyhold to another, and 
the copyholder accepts an affgnment from the leffee, his 
teas is extinct. Moor 184. 2 Co. 16. b. Godb. 
‘Hi, 101. 
So if a copyholder bargains and fells his copyhold to 
the leffee for years of the manor, his copyhold is thereby 
éxtinguified ; or if he joins with his lord in a feoffment 
of the manor, his copyhold is thereby extinét, for thefe 
are ats which denote his intention to hold no longer by 
copy. Hutt. 65: 1 Jon. 41. S.C. Godb. 11. 
~ So if a copyholder accepts to hold of his lord, by bill 
` ûnder the lord’s hand, this determines his copyhold ; fo 
“if he accepts an eltate for life by parol, if livery, this is 
an extinguishment ; otherwife not; for without livery 
nothing but an eftate at will paffes, which cannot merge 
or extinguifh an efate at will. 1 dad. 199. Latch. 
ee} : opty 
If one feifed of a manor in right of his wife lets lands 
by indenture for years ; this doth not deftroy the cuftom 
as to the wife ; for after the death of her hufband fhe may 
demife it again by copy. Cro. Eliz. 459. 
~ So if a copyhold is in the hands of a fubje&, who after 
‘Becomes King, the copyhold is extinét, for it is below 
the Majefty of a King to perform fuch fervile fervices ; 
yet after his deceafe the next that hath right fhall be ad- 
mitted, ahd the tenure revived. 2 Sid. 82. 4 Co. 24. 
ro. Eliz. 252. Sce 2 Leon. 208. 4 Co. 26. b. Cro. 
Eliz. 103. Ard a copyhold eftate is extinét whenever it 
becomes not demifable by copy. Coke’: Copyhold 62. 
- Eftinguihment of Debt. If feme fole debtec take 
tect tohufband ; or there be two joint obligors in 
à bond, and the obligee marries one of them ; of in cafe 
pone ee to a feme fole-and another, and fhe 
ak the obligor to hufband ; in thefe cafes, the debt 
woke extinguifhed. 8 Rep. 136. And if a debtor makes 
‘the debtee his executor, or him and another executors, 
and they take the executorfhip upon them; or if the 
debtee makes his debtot executor, &c. it is an extin- 
nent of the debt, ard it fhall never revive.  Ploawd. 
“1 Salk. 304. But where a debtee or debtor exe- 
leg: . HA: or-he and others being made exe- 













‘of the firit debt; as if a creditor by fimple 
pts an obligation, this extinguifhes the fim- 
‘debt. i Rol. Abr. 470, 471, 604. 6 Co. 





pk Jide) Ny Pare reared: 


~~ Soif: Sache a bond for a legacy, he cannot after 
r his legaty n the fpiritual court; for by the déed 
acy is extinét, and it is become’ a mere debt ‘at 
on law. Yel. 38. 
So if a bond creditor obtains judgment on the bond, 
or has jud gment acknowledged to him, he cannot after- 
ds brin g an, aGtion on thé bond; for the debt is 
n the judgment, which is a fecurity of a higher 











yned in 

nature than the bond. 6 Co. 44. b. 

But thefe cafes muft be underftood where the debtor 

mfel “enters into thefe fecurities; and therefore if a 
ger g ve bond for a fimple contract due by another, 

i ot éxtinguifh the fimple contraét debt ; but if 


fat ponies a ftranger gives bond for it, 





> prelent, promifes tò give bond for it, and after 
_ the debt by fimple contrat is extinguifhed, the 
ing made upon, or purfuant to the contract. 





he duty upon another. 


Brownl. 74. Lit. Rep. 58. Cro, Car, 86. 


y all refufe, then the debt is revived again. 


EXA T 
_ Though a bond is taken for a fimple contrat debt, vet 
if it is after an aét of bankruptcy, the fimple contrac is 
not extinguished. Svraz. 1042. 

A perfon hath 207. due by contrac, if he take an ob- 
ligation for ro/. of it, the debt is extin& ; and by releafe 
of part of a debt due on bond, the whole is gone, 
and the obligation extinguifhed. Bro. Contra 80. 1 
And. 235. 

Ertinguifhment of Liberties. As to liberties and 
franchifes granted by the King, fometimes they may be 
extinguifhed, and fometimes they fhall not. Moor 474. 
When the King grants any privileges, liberties or fran- 
chifés, which were in his own hands, as parcel of the 
flowers of the crown; fuch as dona felonum, fugitivorum 
E utlagatorum, waifs, trays, deodand, wreck on the fea, 
&c. if they come to the crown again, they are drowned 
and extiné in the crown, and the King is feifed of them 
jure corone: but if liberties of fairs, markets or other 
franchifes, and jurifdictions, be erected and created by 
the King, they will not be extinguifhed, nor their appen- 
dances fevered from the poffeffions. 9g Rep. 25. A man 
has liberties by prefcription, if he takes letters patent of 
them, the prefcription will be gone and extinét; for 
things of a higher determine thofe of a lower nature 
SUTE, 

Sicienieehinent of Setbices, The lord purchafes or 
accepts parcel of the tenancy, out of which an intire fervice 
is to be paid or done; by this the whole fervice will be 
extin&: but if the fervice be pro bono publico, then no part 
of it hall be extinguifhed ; and homage and fealty are not 
fubje& to extinguithment, by the lord’s purchafing part of 
the land. 6 Rep. 1, 105. Co, Lit. 149. If the lord 
and another perfon do purchafe the lands, whereout he 
is to have fervices, they are extin@: alfo by feverance of 
the fervices, 2 manor may be extinguifhed. Co, Lit. 147. 
1 And. 257. i 

Extinguifhinent of (laps, If a man hath a highway 
as appendant, and after purchafes the land wherein this 
way is, the way is extinét. Terms de Ley. Though a 
way of neceffity to market, or charch or to arable land, 
ĉe. is not extinguifhed-by purchafe of ground, or unity 
of DOREMON: 11 Hey AE T ATS 

ftitpatioiie, Is a judicial writ, either before or after 
judément, that lies againit a perfon who when a verdié&t 
is found againft him for land, &c, doth malicioufly over- 
throw any houfe, or extirpate any trees upon it. Reg. 
Jud. +3, 56. 

€xtocare, To grub up lands, and reduce them to ara- 
ble or meadow. Mon. Ang: tom 2. p.71. 

Extortion, (extorfio, trom extorgueo, to wreft away) 
Is an unlawful taking by an officer, &c. by colour of his 
office, of any money, or valuable thing, from a perfon 
where none at allis due, or not fo much is due, or before 
it isdue. | i Inf. 368. ‘10 Rep: to2; At the Common 
law, which was affirmed by the flatute of Wefm. i. e. 26. 
it was extortion for any minifter of the King, whofe office 
did any way concern the adiminiftration and execution of 
juftice, or the common good of the fubje&t, to take any 
reward for doing his office, extept what he received from 
the King: though reafonable fees for the labour and at- 
tendance of officers of thé courts of juftice dre not reftrained 
by ftatute, which are ftated and fettled by the refpective 
courts ; and it has been thought expedient to allow thefe 
Officers to take certain immediate fees in many cafes. 2 
Inf. 209. B Infe age’ t Hawks P: €, 170} 17%. 
The taking of money by vrtué of an office, implies the 
a& to be lawful; but to take diy money by coloúr of an 
office, implies an ill a€tion: and the taking’ being for 
expedition of bafinefs, is judged by colour of the office, 
and unlawful, 2 Inf. 206. 1 Infl. 368. 

Yet according to fome it feéms that an officer, who 
takes a reward which is voluntarily given to him, and 
which has been ufual in certaiw ¢afes, for the more dili- 
gent or expeditious performante of his duty, cannot be 
aid to be guilty of extortion ; for without fuch a premism 
it would be impoffible in malty ¢afes to have the laws exe- 
cuted with vigour and fuccefs. Z Inf, 210. 3 Tff 140. 
Co. Lit. 368. 

But it has beén always held, that a promife to pay an 
officer money for the doing of a thing, which the law 
will not fuffer him to take any thing for, is merely void, 

I however 


ET A 


however freely and voluntarily it may appear’ to have 


been made. . 1 Rol. Abr. .16..°1 Rol. Rep. 313. Noy 
76. 4 Fon, 65. Cro. Ehz. 654. Moor 468..~Cro. 
Fac. 103. 


“here muft be a pofitive charge in cafes of extortion, 
and that the perfon charged with it took fo much.extorfive 
or colore oficii; which words are as effential as proditorie or 
Jelonice for treafon or felony. 2 Salk. 680. Extortion by 

the Common law is feverely punithed on indictment by 
fine and imprifonment, and removal of officers from the 
offices wherein committed. By the Star. 3 Ed. 1. c. 30+ 
Officers of juftice, e. guilty of extortion, are to render 
treble value; and there are divers ftatutes for punifhing 
extortions of fheriffs, bailiffs, gaolers, clerks of the aflife, 
and of the peace, attornies and folicitors, ©¢. 23 Hen. 6. | 
Gagegage Bae Aeae reg pAb OT TT 
W. 3. c.23. The extortion of officers of the cuftoms, 
diftraining merchants for undue charges, &c.. See Stat. 
28 H. 6. c. 5. Officers may be jointly indi¢ted of extor- 
tion, as they may be jointly guilty of the offence. 1 
Salk. 382. Againf attornies for extortion, action may 
be brought, and the party grieved fhall have treble 
damages and cofts; but information will not lie on the 
Stat. 3 Fac. 1. cap. 7. Sid. 434. 2Nelf, 822. If an 
officer by terrifying another in his office, take more than 
his ordinary fees or duties, he is guilty of extortion; which 
may be compared to unlawful ufury, &<. And Geaaptes 
fays, that wrong done by any man is a trefpafs; but ex- 
ceflive wrong is properly extortion. Cromp. Juft. 8. And 
extortion has been deemed more odious than robbery, be- 
caufe it carries an appearance of truth; and is often ac- 
companied with perjury in officers, Sc. by breaking their 
oaths of office. 

‘The place where the extortion was committed fhould 
be fet down in the declaration. See P4 C. 200. Stradling 
v. Morgan. 

The fum certain extorted muft be particularly fet forth, 
and he cannot fay, that the defendant did extort divers 
{fums from divers men generally; and fo it was ad- 
judged in Reignold’s cafe; per Richardfon Ch. J. Godb. 
438. pl. 583. Mich. 4 Car. in the Star-Chamber; Floyd 
v. Cannon. 

Extortion, in a large fenfe, is taken for any oppreflion 
by power or pretence of right. 1 Hawk. P. C. 170. 
See ExaGion. 

€rtratia Curie, The iffues or profits of holding a 
court, arifing from the cuftomary fees, ĉe. Paroch. 
Antiq. 572: 

€xtvads of writings or records, being notes thereof. 
See Effreats. 

€prtrajuvicial, Is when judgment is had in a caufe, not 
depending in that court where given ; or wherein the judge 
has not jurifdi&ion. 

Eptra-parochiat, Signifies to be out of any parifh; and 
where any thing is privileged and exempt from the duties 
of a parilh. 

If a place be a reputed parih, and have churchwar- 
dens and overfeers of the poor, it is within 43 Eliz. c. 2. 
though in truth it be no parifh; but if it be merely ex- 
traparochial, as the juftices cannot fend to fuch a place, 
fo they cannot fend from it ; as it is exempt from receiv- 
ing, {o it hall not have the benefit of removing, for they 
have not proper perfons to complain; perfons in extra- 
parochial places muft fubfift on private charity, as all 
perfons did at Common law before 43 Elig. c. 2. which 
enacts, That every parifh fhall keep their own poor; and 
that act does not extend toextraparochial places. Per Holt 
Ch. J. 2 Salk. 487. pl. 48. Trinw1z W. 3. B.R. In- 
habitants of the Foreft of Dean v. The Parif of Linton. 

` Sed vide pof. 

By virtue of 13 & 14 Car, 2. cap. 12. fe@. 21, The 
juftices may exercife the powers given by 43 Eliz. c. 2. 
and that att, in all extraparochial places containing more 
houfes than one, fo as to come under the denomination of 
a vill or townfhip. Adjudged by Parker Ch. J. and rot. 
cur. 2 Salk. 486. pl. 44. in Marg. cites 11 Ann. B. R. 
Stoke-Lane Inhabitants v. Dolting. 

The ftatute of 43 Eliz. c. 2. extends to extraparochial 
places, and fo do all poor atts, when fuch places are 
within the fame mifchief as other parifhes, and thall be 
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Fox G 
fubjest to the controul of the juftices of peace, and the, 
penalty for not meeting in the church fhall never be in- 
fli¢ted on the overfeers of the poor, becaufe the inhabi-, 
tants of fuch places have no church to meet in. Molt oa 
the forefts in England are extraparochial, and; fo is 
Chrift-Church in Oxford; but they Ought to majnt 
their own poor. 8 Mod. 39. Pajch. 7 Geo. Rud pa-, 
rifh’s cafe, 

€xtravagants, Are certain conftitutions of popes, fo 
called, becaufe they are extra corpus canonicum gratiani, 
Jive extra decretorum libros vagantur. Du Cange. _ 

GErtumz, Reliques in churches and tombs.—Cartular. 
Abbat. Glafton. MS. f. 15. ; 

xuperare, To overcome ; and it fometimes fi guilies 
to apprehend or take, as, exuperare vivum vel mortuum, 
Leg. Edm. c. 2. 

Ep, Infula, an iland: and where the names of places 
end in ey, it denotes them an ifland. As Ram/ey, 1s RA 
ifland of Rams; Sheppy, the ifland of Sheep; Herje E, ig 
ifland of Harts, &c. 

perp of hawks. See ery. 

Gyre. Vide Eire, and Fuffices in Eyre. ~ ` 


F. oa 
Is a letter wherewith felons, Ese. are branded and 
F 9 marked with an hot iron, on their being admitted 
to the benefit of clergy. See the Stat. 4 H. 7. c1 Ere 

Fabzick aLands, Are lands given towards the re- 
building or repairing of cathedral and other churches ; 
forin ancient times, almoft every. perfon gave by his will, Ky 
more or lefs, to the fabrick of the cathedral or parifh church É 
where he lived; and lands thus given were called fa atA 
lands, being ad fabricam reparandum: thefe lands are 
mentioned in the Stat. 12 Car. 2. c. 8. 

Fata Brmowm, Feats of arms, jufts, tornaments, | ue j 
Rex Ricardus in Angliam tranfiens flatuit fafta ar- 
morum, gue vulgo torneamenta feng in Anglia een a 
Hif. Joh. Brompton, in R. 1. p. 1261. 

fato, In fact; as where any thing is aéually ‘ 
&c. See De fado. 

Fattoz, Is a merchant’s agent refiding beyond 
or in any remote parts, conftituted by letter or pov 
torney : if the principal give the fador a gener. 
an to act for the beft, he may do for him | 

; but otherwife he may not. Though i 
5 this time, it is common to give the fad 
exprefs words, to difpofe of the merchand 
therein as if it were his own; by which the fi 
will be excufed, though they occafion lofs to 
pal. Leg. Mercat. Isl. 

A bare commiffion to a fader to fell and ¢ 
merchandize, is not a fufficient power ‘for ‘the 
entruft any perlon, or to give a further day 
than the day of the fale of the goods; for 
on the delivery of the one he ought to receive 
and by the general power of doing as if it wet 
he may not truft an unreafonable time, viz, 
or three months, &c, the ufual time all 
commodities difpofed of ; if he doth, he fh 
able to his prinfipal, out of his own eftate. 

ac. 1. 

4 a idee aie goods on account of his pr 
he is ufed fo to do, the contract of the fad 
the principal to a performance of the barga 
the proper perfon to be profecuted, on non- 
but if the faéor enters into a charter-party 
ment with a mafter of a fhip, the contrac 
only; unlefs he lades aboard generally - 
goods, when both the principal and lading be 
for the freight, and not the fagor. Gold. 1 37. 

Goods remitted to a factor ought to be careful 
ferved ; and he is accountable for all lawful goo s which 
fhall come to his hands; yet if the faétor buy goods 
his principal, and they receive damage after 
feffion, thro’ no negligence of his, the principal fa 
the lofs; and if a fađor be robbed, he fhall be dife! 
in account brought againft him by his principal. 4 
$3. If the fagor has a i from his princip 
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{cll any goods but in fach a manner, and he breaks thofe į ther in his benefice, one to have two, or more benefices 
orders, he is liable to the lofs or damage that fhall be | incompatible, @&c. And in this court are regiitred the 
“received thereby : and where any goods are bought, or ex- | certificates of bifhops and noblemen granted to their 
changed without orders, it is at the merchant’s curtefy | chaplains, to qualify them for pluralities and non-reii- 
< - whether he will accept of them, or turn them on his | dence. 4 Inf. 337. 
foñs hands. Lex-Mercat. 154, 155. Faking: Wen, In Mon. Ang. tom. 1. pag. 100. are 
When a fasor has’ bought, or fold goods purfuant to | rendered to fignify vaflals: but Cowe/ thinks they rather 
orders, he is immediately to give advice of it to his prin- mean pledges-or bondfmen; which, by the cuftomis of the 
cipal; felt the former orders fhould be contradiéted. be- | Saxons, were fa/# bound to anfwer for one another’s peace- 
fore the time of his giving notice, whereby his reputation | able behaviour. See Fe/fing-men. 


sen might pofibly fuffer: and where a factor has made a confi- | fag, A knot or excrefcency in cloth; and in this fenfe 
derable profit for his principal, he muf take due care in the | it is uled in the ftatute 4 Ed. 4. cap. 1 
difpofition of the fame ; for without commifiion, or par- Faggot, A badge wore in the times of papery, by per- 


ticular orders, he is anfwerable. Jid. A factor ihall | fons who had recanted and abjured what the then powers 
{ufer for not obferving of orders; and no factor acting for | adjudged herefy : thofe poor wretches that oppofed the 
another man’s account in merchandize, can juitify re- | doctrine of the arbitrary priefthood, were condemned not 
ceding from the orders of his principal, though there may | only to the pennance of car: ying a faggot, as an emblem of 
a probability of advantage by it: if he make any com- | what they had merited, to fuch an appointed place of 
RE pofition with creditors without orders, he fhal! his anfwer | folemnity ; but for a more durable mark of infamy, they 
= ittohis principal. bid. were to have the fign of a faggot embroidered on the fleeve 
___ Factors ought to obferve the contents of all letters from | of their upper garment: and if this badge or faggot was 
‘their principals, or written to them by their order. A | at any time left otf, it was often alledged ds the fign of 
merchant is anfwerable in a&ion upon the cafe for the apoflacy. 
deceits of his fa&or, in felling goods abroad: and as faiva, Malice or deadly feud. Leg. H. 1. c. 88. 
ats fomebody mutt bea lofer by fuch deceit, it is more reafon Failure of AMecoz, Is when an action is brought 
that he who employs, and puts confidence in the deceiver, | againft a man, who alledges in his plea matter of record 
; _ thould lofe, than a firanger. 1 Salk. 289. in bar of the<étion, and avers to prove it by the record ; 
Factors are liable to the ftatutes, concerning bankrupt- | but the plaintiff faith, Nul tiel record, viz. denies there is 
ae 5 Geo. 2. c. 30. fe. 39: Factor not to buy cattle on | any fuch record: upon which, the defendant hath day 
ao bisi own account, 31 Geo. 2. c. 40. fect. 11. given him by the court to bring it in ; and if he fails to do 
ie “Tt was held by Lee Ch. J. that though a factor has | it, then he is faid to fui/ of his record, and the plaintiff hall 
wer, to fell, and thereby bind his principal, yet he | have judgment to recover. Terms de Ley. In debt upon 
not bind or aifect the property of the! goods by pledging | an efcape, the plaintiff declared, that he had obtained 
m as a fecurity for his own debt, though there is the | a judgment in an inferior court, upon which the defendant 
formality of a bill of parcels and a receipt. Szran. 1178. | was taken, and the theriff fufered him to efcape ; the de- 
There goods are fold, by a factor at his own rifque, | fendant picaded Nul ziel record, and being ¿ at ifiue, the 
A ndee is not anfwerable to the owner.. Sżran. | record was certified at the day ; by which it appeared that 
there were feveral variances in the continuances and pro- 
cefs ; but becaufe the plaint, count, and judgment cer- 
tified, agreed with the plaintiff’s declaration, it was 
held that thofé variances made no failure of record. Hob. 
179. 2 Nelf. Abr. 823. 





































ah been ruled in equity, that if one employs a 
tor, and intruits him with the difpofal of merchan- 
and the fa&tor receives the money, and dies in- 
to debts of a higher nature, and it appears by 
dence, that this money was vetted in other goods, and | In formedon for the manor of Isfeld, the defendant 
5 unpaid, thofe goods fhall be taken as part of the | pleaded in bar a common recovery of the faid manor’ 
nt’s eltate, and not the faétor’s; but if the factor | againft the donee ia tail, who replied Nul tiel record, and 
the 1 money, it fall be looked upon as the factor’s | the defendant having b: ought in the record, it appeared 
e, and muit frit anfwer the debts of fuperior cre- | that the recovery was sof the manor of /field; and adjudged, 
for as money has no ear-mark, equity can’t that this being in a commas recovery, fhall be no failure 
behalf of him who employed the factor. | of record for this {mall variance, but fhall be amended, 
| being the mifprifion of theclerk. 5 Rep. 46. And where 
J erfon doth employ a factor to fell goods, who fells | a fine with proclamations was levied, and upon an ifue of 
n credit, and before the money is paid dies in- | Nul tiel record, on which it was brought i in at the days tho’ 
‘more than his affets will pay; this money hall | the year of the King was left out in the proclamations 
to the principal merchant, and not to the factor’s | made in one term, as it was expreffed in the proclamations 
ator, but thereout muit be deducted what was | of the other two terms, they were held to be right, and 
or commifñon : : for a factor is in nature only of a | the omiffion no failure of record. Dyer,234. Ifa judg- 
for his principal, 2 Vern. 638. ment, “Jc. be reverfed for error, Nul tiel record may be 
fozage, Is the wages or allowance paid and made to | pleaded. 8 Rep. 142. And where a tenor only of a re- 
r by the merchant. The gain of factorage is cer- | cord, &c. is brought in, it is a failure cf record. Dyer 
however the fuccefs proves to the merchant; but) 187. 2 Nelf 824. 
commifiions and allowances vary according to the cul-| ffraint-Wition, (Fr. feinte) A feigned aGtion; fuch that 
and diffance of the country, in the feveral places | altho’ the words of the writ are true, yet for certain 
faétors are refident: in the We/t-Indies, the com- | caufes the plaintiff hath, no title to recover thereby; but a 
uns at about 8 per cent. but in France and ‘pain, | falfe ađion is properly where the words of the writ are 
. not above 2 per cent. and in Hollaud but one and a | falje. 1 Inft. 361. 
` per cent. Lex Mercat. 155. Faint-Pleader, Is a andion, falfe or collufory 
tum, A man’s own act, fact, or feat, and particu- | manner of pleading, to the deceit of a third perfon; againtt 
ufed in the Civil law, for any thing ftated and made se among other things, was made the Svat. 3 Ed. |. 
Ne See Fait. c. 19. 
Faculty, (faculias) As reftrained from the original and Fair-Pleaver, Or not pleading fairly, &c. See Bean- 
fenic, to a particular underftanding in law, is ufed | leader. 
rivilege granted to a man by favour and indulgence, | fait, (Fr. feire, Lat. nundine} A folemn or greater 
y that which by law he ought not todo. -And for the | fort of market, granted to any town by privilege, for the 
ting ‘of thefe, there is an efpecial court under the | more fpeedy and commodious providing of fuch things.as 
7 ae of Canterbury, called the Court of the Faculties ; | the fubjeét needeth ; and the utterance of what commodi- 
chief oficer thereof the Maffer of the Faculties ; | ties we abound in above our own ufes and occafions : and 
ae power by the Svat. 25 H. 8. cap. 21. to grant | both our Engli/h and the French word feems to come from 
fpenfations ; as to marry perfons without the banns firft | feriz, becaufe it is incident to a fair that perfons thall be 
afked, (and every diocefan may make the like grants) to | privileged from being molefted or arrefted in it, for any 
ordain a deacon under age, for a fon to fucceed the fa- | other debt, or contract than what .was contracted in the 
ve AFX fame, 
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however freely and voluntarily it may appear’ to have 


been made, 1. Rol. Abr. .16.. 1 Rol. Rep. 313. Noy 
76. 1. Fon, 65.. Cro. Eliz. 654... Moor 468..4.Cro. 
Fae. 103. 


There muf be a pofitive charge in cafes of extortion, 
and that the perfon charged with it took fo much.extorfive 
or colore officii; which words are as eflential as proditorie or 
felonice for treafon or felony. 2 Salk. 680. Extortion by 
the Common law is feverely punifhed on inditiment by 
fine and imprifonment, and removal of officers from the 
offices wherein committed. By the Star. 3 Ed. 1. ¢. 30. 
Officers of juftice, Sc. guilty of extortion, are to render 
treble value; and there are divers ftatutes for punithing 
extortions of fheriffs, bailiffs, gaolers, clerks of the aflife, 
and of the peace, attornies and folicitors, & e. 23 Hen. 6. 

apart garag en Bese: 2A 3 efac g ag OMS TY 
W. 3. c. 23. The extortion of officers of the cuftoms, 
diftraining merchants for undue charges, Gc.. See Stat. 
28 H.6. c. 5. Officers may be jointly inditted of extor- 
tion, as they may be jointly guilty of the offence. 1 
Salk. 382. Againft attornies for extortion, ation may 
be brought, and the party grieved fhall have treble 
damages and cofts; but information will not le on the 
Stat. 3 Fac. 1. cap. 7. , Sid. 434. 2Nelf. 822. If an 
officer by terrifying another in his office, take more than 
his ordinary fees or duties, he is guilty of extortion; which 
may be compared to unlawful ufury, €?e. And Crampton 
fays, that wrong done by any man is a trefpafs; but ex- 
ceflive wrong is properly extortion. Cromp. Juft. 8. And 
extortion has been deemed more odious than robbery,- be- 
caufe it carries an appearance of truth; and is often ac- 
companied with perjury in officers, Ge, by breaking their 
oaths of office. 

The place where the extortion was committed fhould 
be fet down in the declaration. See P/. C. 200. -Stradling 
v. Morgan. 

The fum- certain extorted muft be particularly fet forth, 
and he cannot fay, that the defendant did extort divers 
{fums from divers men generally; and fo it was ad- 
judged in Reignold’s cafe; per Richardjon Ch. J. Godb. 
438. pl. 583. Mich. 4 Car. in the Star-Chamber; Floyd 
v. Cannon. 

Extortion, in a large fenfe, is taken for any oppreflion 
by power or pretence of right. 1 Hawk. P. C. 170. 
See Exadion. 

€rtratta Curia, The iffues or profits of holding a 
court, arifing from the cuftomary fees, &¢. Paroch. 
Antiq: 572: 

€xtvats of writings or records, being notes theréof. 
See Effreats. 

Extvajupicial, Is when judgment is had in a caufe, not 
depending in that court where given; or wherein the judge 
has not jurifdiction. 

Extra-parochial, Signifies to be out of any parih; and 
where any thing is privileged and exempt from the duties 
of a parifh. 

If a place be a reputed parifh, and have churchwar- 
dens and overfeers of the poor, it is within 43 Eliz. c. 2. 
though in truth it be no parifh; but if it be merely ex- 
traparochial, as the juftices cannot fend to fuch a place, 
fo they cannot fend from it ; as it is exempt from receiv- 
ing, fo it fhall not have the benefit of removing, for they 
have not proper perfons to complain; perfons in extra- 
parochial places muft fubfift on private charity, as all 
perfons did at Common law before 43 Elig. c. 2. which 
enaéts, That every parifh fhall keep their own poor; and 
that act does not extend toextraparochial places. Per Holt 
Ch. J. 2 Salk. 487. pl. 48. Vrinwiz W. 3. B.R. In- 
habitants of the Foreft of Dean v. The Pario of Linton. 

` Sed vide pof. 

By virtue of 13 & 14 Car, 2. cap. 12. fe. 21. The 
juftices may exercife the powers given by 43 Eliz. c. 2. 


and that att, in all extraparochial places containing more 
houfes than one, fo as to come under the denomination of 


a vill or townfhip. Adjudged by Parker Ch. J. and rot. 
cur. 2 Salk. 486. pl. 44. in Marg. cites 11 Ann. B. R. 
Stoke-Lane Inhabitants v. Dolting. 


The ftatute of 43 Eliz. ¢. 2. extends to extraparochial 
places, and fo do all poor aéts, when fuch places are 
within the fame mifchief as other parifhes, and hall be 


fubje& to the controul of the juftices of peace,. 
penalty for not meeting in the church fhall penta 
ilicted on the overfeers of the poor, because the 
tants of fuch places have no church to meet in. w 
the forefts in England are. extraparochial, 
Chrifi-Church in Oxford; but they ought to ae 
their own poor. 

rifh’s cafe. 











called, becaufe they are extra corpus canonicum gr, 
five extra decretorum libros vagantur. 


Abbat. Glafton. MS. f. 15. 


x: 
to apprehend or take, as, exuperare vivum vel r 
Leg. Edm. c. 2. 3 Dn 


end in ey, it denotes them an ifland. As Ramfey, Bi 
ifland of Rams; Sheppy, the ifland of Sheep ; ‘te Me, 
illand of Harts, &c. 





to the benefit of clergy. 


building or repairing of cathedral and other ies! 
for in ancient times, almoft every. perfon gave by 
more or lefs, to the fabrick of the cathedral or pari! 
where he lived; and lands thus given were callec 
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8 Med. 39. Pafch. 7 Geo. 
Extravagant, Are certain conttitutions of br 


Du Cange, © 
Grtumz, Reliques in churches and tombs.— 


ne 
xuperare, To overcome ; and it fometimes fig 


€r, Infula, an ifland: and where the names of pla 


perp of hawks. See ery. 
Eyre. Vide Lire, and Fuftices in Eyre. ~ * 


F. 


Is a letter accept Selous, Se. are bra: 

marked with an hot iron, on their Hic, ‘ad i 
See the Stat. 4 H. 7. € 
Fabric’ iands, Are lands given towards t 


F, 


lands, being ad fabricam reparandum: thefe. Tan 
mentioned in the Stat..12 Car. 2. c. 8. chi 

Fata Brmozum, Feats of arms, jufts, torna 
Rex Ricardus ia Angliam tranfiens fiat 
morum, que vulgo torneamenta dicuntur ; in A 
Hif. Joh. Brompton, in R. 1. p. 1261.. 

fato, In fact ; as where any thing is 
&c. See De facto. 

Fattoz, Isa merchant’s agent refiding bi 
or in any remote parts, conftituted by letter 
torney : if the principal give the fađor a ger 
Ses to aĉ for the beft, he may do for him 

3 but otherwife he may not. ‘Though i 1 
K iis time, it is common to give the fa 
exprefs words, to paola of the merchand 





entruft any EAA or to give a yey 
than the day of the fale of the goods; for i 
on the delivery of the one he ought to recei 
and by the general power of doing as if it wer 
he may not truft an unreafonable time, viz. 

or three months, &c. the ufual time all 
commodities difpofed of ; if he doth, h 
able to his principal, out of his own efta 

7 Jaw TSB R, 

If a fađor buys ee on account of h 
he is ufed foto do, the contra¢t of the 
the principal to a performance of the b: 
the proper perfon to be profecuted, on) 
but if the fagor enters into a charter-par ag 
ment with a mafter of a fhip, the contrac 
only; unlefs he lades aboard eet adeeb 
goods, when both the principal and lading 
for the freight, and not the fagor. Gold 

Goods remitted to a faéor ought to ra 
ferved ; and he is accountable for all law 
fall come to his hands; yet if the fabio 
his principal, and they receive damage | 
feffion, thro’ no negligence of his, the p 
the lofs ; and if a factor be robbed, he fh 
in account brought againft him by his pri 
$3. If the fagor has sah from his į} 















































ae to the lofs or ea that fhall be 
thereby : and where „any goods are bought, or ex- 
lout orders, it is at the merchant’s curtely 
will accept of them, or turn them on his 
Lex Mercat. 154, 155. 

a fasor has’ bought, or fold goods purfuant to 
he is immediately to give advice of it to his prin- 
the former orders fhould be contradiéted. be- 
the time of his giving notice, whereby his reputation 
t pofibly fuffer : and where a factor has made a confi- 
profit for his principal, he muft take due care in the 
n of the fame ; for without commifiion, or par- 
orders, he is i siubpa ble: Ibid. A. factor ihall 
rnot obferving of orders ; and no factor acting for 
an’s account in merchandize, can juitify re- 
the orders of his principal, though there may 
ity of advantage by it: if hemake any com- 

i with creditors ) without orders, he fhall his anfwer 
jis principal. Zbid. 
rs ought to obferve the contents of all letters from 
ipals, or written to them by their order. A 
s anfwerable in aétion upon the cafe for the 
s factor, in felling goods abroad: and as 
muf bea lofer by fuch deceit, it is more reafon 
¢ who employs, and pria confidence in the deceiver, 
ofe, than a ranger. 1 Salk. 289. 

sare liable to the STRA concerning bankrupt- 
+ & 30. fect. 39. Fator not to buy cattle on 
unt, 31 Geo. 2. c. 40. fe. 11. 

“by Lee Ch. J. that though a factor has 
and thereby bind his principal, yet he 
railect the property of the’ goods by pledging 
arity for his own debt, though there is the 
ll of parcels and a receipt. Stran. 1178. 
fold, by a factor at his own rifque, 
s not anfwerable to the owner. Siran. 


uled i in equity, that if one employs a 
its him with the difpofal of merchan- 
tor receives the money, and dies in- 
of a higher nature, and it appears by 
is money was vefted in other goods, and 
d, thofe goods fhall be taken as part of the 
Ate, d not the faétor’s ; but if the factor 

, it fhall be looked upon as the factor’s 
frit anfwer the debts of fuperior cre- 
money has no ear-mark, equity can’t 
of him: who employed the factor. | 


Eeay a factor to fell goods, who fells | 
rd before the money is paid dies in- | 
than his affets will pay; this money fhall | 
principal merchant, and not to the factor’s | 
n aoa Micreout muit be deduéed what was 


E al, 2 Vern, 638. 
Ts the wages or allowance paid and made to 
the merchant. The gain of fattorage is cer- 
er the fuccefs proves to the merchant; but 
ns and allowances vary according to the cul- 
tance of the country, in the feveral places 
rs are refident: in the Weft- -Indies, the com- 
at about 8 per cent. but in France and Spain, 


on . Lex Mercat. 155. 
A man’s own act, fact, or feat, and particu- 
the Civil law, for any ‘ching ftated and made 


‘faculias) As reftrained from the original and 
to a particular underftanding in law, is ufed 
ilege granted to a man by favour and indulgence, 
which by law he ought not todo. And for the 
thefe, there is an efpecial court under the 
Canterbury, called the Court of the Faculties ; 
ofhcer thereof the Maffer of the Faculties; 
-by the Stat. 25 H. 8. cap. 21. to grant 
; asto marry perfons without the banns firk 
ery diocefan may make the like grants) to 
on under age, for a fon to fucceed the fa- 


per cent. and in Hollaud but one and a | fal. 
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ther in his benefice, one to have two, or more benefices 


incompatible, &c. And in this court are regiilred the 
certificates of bifhops and’ noblemen granted to their 
chaplains, to qualify them for pluralities and non-reji- 
dence: 4Jnft. 337. 

Falting: Wen, In Mon. Ang. tom. 1. pag. 100. are 
rendered to fignify vaffals: but Cowe/ thinks they rather 
mean pledges-or bondfmen; which, by the cuftonis of the 
Saxons, were fajt bound to anfiver for one another’s peace- 
able behaviour. See Fe/fing-men. 

Fag, A knot or excreicency in o ; and in this fenfe 
it is uled in the ftatute 4 Ed. 4. cap. 

Faggot, A badge wore in the ae Sof popery, by per- 
fons who had recanted and abjured what the then powers 
adjudged herefy: thofe poor wretches that oppofed the 
doétrine of the arbitrary priefthood, were condemned not 
only to the pennance of cariying a faggot, as an emblem of 
what they had merited, to {uch an appointed place of 
folemnity ; but for a more durable mark ‘obinfamy, they 
were to have the fign of a faggot embroidered on the fleeve 
of their upper garment: and if this badge or faggot was 
at any time left otf, it was often alledgcd ds the fign of 
apofacy. | 

faiva, Malice or deadly feud. Leg. H.1. ¢. 88. 

Failure ‘of Accor, Is when an "action .is brought 
againft a man, who alledges in his plea matter of record 
in bar of the <étion, and avers to prove it by the record ; 
but the plaintiff faith, Nul tiel record, viz. denies there is 
any fuch record: upon which, the defendant hath day 
given him by the court to bring itin; andif he fails to do 
it, then he is faid to fail of his record, and the plaintiff fhall 
have judgment to recover. Terms de Ley. In debt upon 
an efcape, the plaintiff declared, that he had obtained 
a judgment in an inferior court, upon which the defendant 
was taken, and the fheriff fuffered himrto efcape ; the de- 
fendant pleaded Nul tiel record, and being at iffue, the 
record was certified at the day ; by which it appeared that 
there were feyeral variances in the continuances and pro- 
cefs; but becaufe the plaint, count, and judgment cer- 
ica: agreed with the plaintiff’s declaration, it was 
held that thofe variances made no failure of record. Hod. 
179. 2 Nelf. Aér. 823. 

In formedon for the manor of Isfzid, the defendant 
pleaded in bar a common recovery of the faid manor 
againft the donee ia tail, who replied Nu tiel record, and 
the defendant having brought i in the record, it appeared 
that the recovery was sof the manor of /field; and adjudged, 
that this being in a common recovery, fhall be no failure 
of record for this {mall variance, but fhall be amended, 
being the mifprifion of theclerk. 5 Rep. 46. And where 
a fine with proclamations was levied, and upon an iffue of 
Nul tiel record, on which it was brought i in at the day, tho’ 
the year of the King was left out in the proclamations 
made in one term, as it was expreffed in the proclamations 
of the other two terms, they were held to be right, and 
the omiffion no failure of record. Dyer,234. Ifa judg- 
ment, Sc. be reverfed for error, Nul tiel record may be 
pleaded. 8 Rep.142. And where a tenor only of a re- 
cord, &c. is brought in, itis a failure cf record. Dyer 

187. 2 Nelf. 824 

Faint-Aition, “pr. feinte) A feigned a&ion ; fuch that 
altho’ the words of the writ are true, yet for certain 
caufes the plaintiff hath, no title to recover thereby; but a 
fale aion is properly where the words of the writ are 
1 Inft. 361. 

Faint-Pleader, Is a EE falfe or collufory 
manner of pleading, to the deceit of a third perfon; againt{t 
which, among other things, was made the Svat. 3 Ed. 1. 
Gre 
Haiv=Pteader, Or not pleading fairly, Gc. 
pleader. 

feir, (Fr. feire, Lat. nundine} A folemn or greater 
fort of market, granted to any town by privilege, for the 
more fpeedy and commodious providing of fuch things.as 
the fubjeét needeth ; and the utterance of what commodi- 
ties we abound in above our own ufes and occafions : and 
both our Englifh and the French word feems to come from 
feriz, becaufe it is incident to a fair that perfons fhall be 
privileged from being molefted or arrefted in it, for any 
other debt, or contract than what.was contracted in the 

4 Y fame, 


See Beau- 
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fame, or at leaft was promifed tobe paid there. Svat. 
17 Edv4. e: 2.) “And P Rra e. 6: 
Herein is to be confidered, 


I. The right to a fair, and the manner of holding it. 

Il. The duty, power, and interef? of the cavners of fairs. 

NIL. How far a fale in a fair changes the property of a 
thing therein fold. 


I. Of the right to a fair, and the manner of holding the 
Jame. 

The firft inftitution of fairs and markets feems plainly 
to be for the better regulation of trade and commerce,, 
and that merchants and traders may be furnifhed with 
fuch commodities as they want, at a particular mart, 
without that trouble and lofs of time, which muft necef- 
farily attend travelling about from place to place; and 
therefore as this is a matter of univerfal concern to the 
commonwealth ; fo it hath always been held, that no 
perfon can claim a fair or market, unlefs it be by grant 
from the King, or by prefcription, which fuppofes fuch 
agrant. 2 Tuf. 220. 3 Mod. 123. 

And therefore if any perfon fets up any fuch fair or 
market, without the King’s authority, à guo warranto 
lies againit him ; and the perfons who frequent fuch fair, 
&jc. may be punifhed by fine to the King. 3 Mod. 127. 

Alfo it feems, that if the King grants a patent for 
holding a fair or market, without a writ of ad guod damnum 
executed and returned, that the fame may be repealed by 

Jcire facias ; for though fuch fairs and markets are a be- 
nefit to the commonwealth; yet too great a number of 
them may become nufances to the publick, as well as a 
detriment to thofe who have more antient grants. 3 
_ Lev. 222. hs 

Fairs are generally kept once or twice in the year; 
and it has been obferved, that fairs were at firft occafioned 
by the refort' of people to the feaft of dedication, and 
therefore in moft places the fairs, by old cuftom, are on 
the fame day with the wake or feftival of that faint to 
whom the church was dedicated; and for the fame reafon 
kept in the church-yard, till by authority reftrained. 2 
Enft. 221. Blount. The court of Pieporeder is incident to 
every fair, Fc. By the ftatute 2 Ed. 3. cap. 15. Fairs 
are not to be kept longer than they ought by the lords 
thereof, on pain of their being feifed into the King’s 
hands, until fuch lords have paid a fine for the offence ; 
and proclamation is to be made how long fairs are to con- 
tinue: alfo no merchant fhall fell any goods or merchan- 
dife at a fair after the time of the fair is ended, under the 
penalty of forfeiting double the value of the goods fold, 
one fourth part whereof to the profecutor, and the reft to 
the King. 5 Ed. 3. c. 5. Any citizen of London may 
carry his goods or merchandife to any fair or market in 
England at his pleafure. See 3 Hen. 7. c. 9. 

It feems Clearly agreed, that if a perfon hath a right 
to a fair or market, and another ere¢ts a fair or market fo 
near his, that it becomes a nufance to his fair, &Jc. that 
for this detriment and injury done to him, an aétion on 
the. cafe lies; for it is implied in the King’s grant, that 
it fhould be no prejudice to another. 2 Rol. Abr. 140. 

Alfo, although the new market be held on a different 
day, yet an action on the cafe lies; for this, by fore- 
flalling the antient market, may be a greater injury to 
the owner, than if held on the fame day with his. 2 

. Saund. 172. 1 Mod. 69. 

If a man hath aq fair or market, and a ftranger dif- 
turbs thofe who are coming to buy or fell there, by 
which he lofes his toll, or receives fome prejudice in the 
profits arifing from his fair, ĉc. an action on the cafe 
lies. 1 Rol. Abr. 106. 2 Vent, 26, 28.° So if upon a 
fale in a fair a ftranger difturbs the lord in taking the 
toll, an action upon the cafe lies for this. 
106. 

The King is the fole judge where fairs and markets 
ought to be kept; and therefore it is faid, that if he 
grants a market to be kept in fuch a place, which hap- 


pens not to be convenient for the country, yet the fub- | 
jects can go to no other; and if they do, the owner of 
the foil where they meet is liable to an aétion at the fuit | 
But if no) 


of the grantee of the market. 3 Mod. 123. 



















fair or market, and not incident to them ;_ theref 


_ket, grants a toll, and the fame is outrageous 


1 Rol. Abr.’ 
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place be limited for keeping a fair by the King’s grani 
the grantees may keep it where they pleafe, or rather 
where they can moft conveniently; and if it be fo li- 
mited, they may keep it in what part of fuch place they 
will. 3 Mod. 108. Say, 
By the 13 Ed. 1. ft, 2. c. 6. No fairs or markets fhal 
be kept in churchyards. ; ag A 
At what time fairs are to be held, fee 27 H. 6. e 5e 
E t Car. 1. 'e1.° 29 Car. 2. e. 7. As aon ieee 
W. 3. c. 21. & 9 Ann. c. 23. athe as 
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I. Of the duty, power, and intereft of the owners a, i 
airs. ene 

onan and governors of fairs are to take care that 
every thing be fold according to juft weight and meafure, — 
who for that and other purpofes may appoint a clerk of — 
the fair or market, who is to mark and allow all fuch 
weights, and for his duty herein can only take his rea- 
fonable and juft. fees. See 4 Inf. 274. Moor 523. 1 
Salk 327. st Sar 

Fuses aid markets are fuch franchifes as may be for- | 
feited, as if the owners of them hold them contrary to 
their charter, as by continuing them a longer time tha 
the charter admits, by difufer, and by extorting fees a 
duties where none are due, dr more than are juftly 
2 Inf. 220. Finch 164. 3 Mod. 108. 

As to their ixtere/, it arifes chiefly from tolls, 
payable at a fair or market is a reafonable fum of mo 
due to the owner of the fair or market, upon fale of 
tollable within the fair or market, or for ftallage, pic 
age, or the like. 2 Inf. 222. 2 Fon. 207. 

But this is not incident to a fair or market y 
{pecial grant ; for “where it is not granted, fuch 
or market is accounted a free fair or market 
220." Cro, Bizi oo: 

Toll is a matter of private benefit to the owner of 1 


the King grants a fair or market, and grants no toll 
patentee can have none, and fuch fair or market is 
ed free. Cro. Eliz. ‘558. 2 Inf. 220. Boe 
1336. S. P. refolved. a 

Alfo if the King, at the time he grants a fair « 
five, the grant of the toll is void, and the fa: 
free. 2 Inf. 220. 2 Lutw.~ 1336. ° But 
alter he grants a fair or market, may grant 
patentee may have a reafonable toll; but 
in confideration of fome benefit accruing f 
thofe who trade and merchandife in fuch fair o 
2 Iof. 221. : 
"No toll thall be paid for any thing brought to i 
or market, before the fame is fold, unlefs it be’ 
time out of mind, and upon fuch fale the to 
paid by the buyer ; and therefore my Lord Coke 
a fair or market by prefcription is better than 
grant. 2 Inf. 221. i Ms 

And by Weftm. 1. cap. 31. “ Touching t 
take outragious toll, contrary to the common 
the realm in market towns, it is provided, that 
fo in the King’s town, which is let in fee-far: 
fhall feize into his own hand the franchife of th 
and if it be another’s town, and the fame be done 
lord of the town, the King fhall do in like mann 
if it be done by a bailiff, or any mean officer, 
the commandment.of his lord, he fhall reftore 
plaintiff as much more, for the outragious taking 
had of him, if he carried away his toll, and | 
forty days imprifonment.”” 

But where by cuftom a toll is due upon the fale 
goods in a fair or market, and he who ough 
refufes, an aétion on the cafe lies againft hin 
Abr. 103, 104, 106. But. fee 3 Lev. 400. wh 
point is doubted, becaufe toll is guaf a debt, 
debt, or an affumpfit lies. 

Some perions however are exempt from payment ofi 
and if the King or any of his progenitors have gra 
any to be difcharged of toll, eitherjgenerally, or fj 
this grant is good to difcharge him of all toll: 
King’s own fairs or markets, and of the tolls, w. 
gether with any fair or market have been grant 
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nt of difcharge; but cannot difcharge tolls for- 
e to fubjects either by grant or prefcription, 2 


King himfelf fhall not pay toll for any of his 
if any be taken, it is punifhable within the 
. 1. cap. 31. 2 Inf. 221. So tenants in 
iefne are free and quit from all manner of 
irs and markets, whether fuch tenants hold in 
fe, years, or at will. 4 Inf. 269. 2 In 221. 


ae 32.) 5 

is privilege does not extend to him who is a 
nt, and gets his living by buying and felling, but 
ced to the perfon in refpect of the land, and to 
things which grow and are the produce of the 
B. 228. 2 Leon. 191. Cro. Eliz. 227. 
1 Rol. Air. 321-2. 
of fairs and markets are to appoint toll-takers 
<eepers, on pain of 4os. and they fhall enter and 
ant of horfes fold, fc. 29 3P.6M. c. 7. 


How far a fale in a fair changes the property of a 
Sa fold. See under title Market. 


t, (fatum) Is in law fignification, a deed or wri- 
lly executed to bind the parties thereto. Vide 
ntotle, (Fr.) Is a deed of bargain and fale, &c. 

x the inrollment of it is a great mifdemeanor, 
within the Stat. 5 Eliz. 1 Keb. 568. 
(Fr.) In the ftatute 7 R. 2. cap. 5. is ufed 
; and may be interpreted idlelivers, from 
h fignifies a kind of fleepy difeafe, pro- 
y much fluggifhnefs : and in the fame ftatute 

fynonimous with vagabonds, Terms de 
A jacket or clofe coat. Blount. 

, One day’s mowing of grafs; a cuftomary 
i his inferior tenants: falcata was 
mowed, andlaid in /wathes; and falcator 
t performing the labour. Kennet’s Gloff: 
n.——King Jobn, in his 14th year of 
Owen Fitz David, and others, omnes 
es gentiles © fpuarios, Ge. 





1.———Et quod oves fint levantes 


falda, &c. Rot. Chart. 6 Hen. 3. 


gium) Is a privilege which feveral lords 

to themielves, of fetting up folds for fheep 
vithin their manors, for the better manu- 
and this was ufually done not only 
: their tenant’s fheep, which they call 
“his faldage is termed in fome places a 
old chaters faldjoca, i. e. libertas falde, 


A fheep walk, or feed for fheep. 2 


Fee A fee or rent paid by fome 


for liberty to fold their fheep upon their 
) The higheft feat of a-bifhop, in- 


vith a lettice. Convel. 
A perfon of age, that he may be reckoned 
rv. Du Frejne. ' 


“phalere) The tackle and furniture of a 


Mon. Ang. tom, 2. f. 256. 
eat rock, bank or hill by the fea fide. 


D, Vide Warreétum S Terra WarreEa. 
fort of land, as appears by the Mozafticon 
e duobus acris SF wiginti fallis in, Gc. 
5 
T 





alkmote, The fame with folkemote. 
brought againft one, whereby he is caft 
ak es pending the fuit, the law giveth no 
lis cafe, becaufe the truth or faljbood of the 
ppear before ’tis tried : and if the plaintiff 
onfuited, at Common law, regularly all the 


punifhment isamercement. Fenk. Cent. 161. 
Aion. i 

Falle Claim, By the -foreft laws, is where a man 
claims more than is his due, and is amerced and punifhed 
for thefame. A perfon hada grant by charter of the tenth 
of all the venifon in the foreft of Lancaffer, viz. In carne 
tantum, fed non in corio; and becaufe he made a falje claim, 
by alledging that he ought to have the tenth of all venifon 
within the foreft, as well in carne, as in ¢orio, therefore 
he was in mifericordia de decima venationis fue in corio non 
percipiende. Manwood, cap. 25. num. 3. 

Falle Fozm, In proceedings at law, is aided by a 
verdiét; though not where there is want of certainty, We. 
1 Keb. 734, 876.- ; 

Falle Jmpzitonment, (falfum imprifonamentum) Is a 
trefpafs committed againit a perfon, by arrefting and im- 
prifoning him without juft caufe, contrary to law; or where 
a man is unlawfully detained without legal procefs: and it 
is alfo ufed for a writ which is brought for this trefpafs. 
If a perfon be any way unlawfully detained, it is fal/e im- 
prifonment ; and confiderable damages are recoverable in 
thefe actions. 1 Jz. 124. The law favours liberty, 
and the freedom of a man from imprifonment, {o that 
Salle imprifonment is a great offence ; and lawful impri- 
fonment is fo far pitied, that by feveral flatutes, as well as 
by the Common law, defaults are faved on that account. 
Wood's Inft. 16. 

The King cannot give any power to imprifon, where 
imprifonment may not be awarded by the Common law. 
2 Brownl. 18. And if a perfon is imprifoned on any by- 
law of a corporation, Ge. it is falje imprifonment ; be- 
caufe a by-law to imprifon is againit Magna Charia, quod 
nullus liber homo imprifonetur, Sc. 5 Rep. 64. It is the 
fame of a cuftom to imprifon perfons; but ’tis incident 
to a court of record to imprifon. 2 Nel. Abr. 827. 

If a juftice of peace, Sc. commits a perfon without juft 
caufe, it is fal/e impri/onment ; and a conftable cannot im- 
prifon a man at his pleafure, to compel him to do any 
thing required by law; but is to carry him before a juf- 
tice. Ibid. 1 Leon. 327. Whereany juftice fends for a 
man, and commits him to gaol without any examination, 
the party may have action of falfe imprifonment againtt him ; 
and if a juftice of peace fends a general warrant to arreft a 
perfon, and fay not for what; action lies againft him, but 
not againft the officer. Mich. 8 Fac. B. R. 

In falfe imprifonment brought againft an officer of an in- 
ferior court, if he juftify an arreft by virtue of their war- 
rant, he mutt intitle the court to jurifdiction, or the action 
lies againft him. Mar/b, pl. 195. If erroneous procefs 
iffues out of a court that hath jurifdi€tion of the matter, 
and the bailiff or officer executes it, whereby the party is 
imprifoned, the officer fhall be excufed in action of fale 
imprifonment: but if the court out of which the procefs 
iflues hath no cognizance of the caufe, it is otherwife; 
for in fuch cafe the whole proceedings is coram non judice, 
and the officer will not be excufed. 10 Rep. 75. 

An officer hath a warrant upon a capias ad Jatisfaciend. 
againft an earl, or countefs, &c. who are privileged in 
their perfons, and he arrefts them; ’tis faid action of 
falfe imprifonment will not lie againft the officer, becaufe 
he is not to examine the judicial aét of the court, but to . 
obey. 6 Rep. 56. 10 Rep. 75. 

If an arret is made by one who is no legal officer, 
it is falfe imprifonment, for which aétion lies. 1 Inf. 
69. An action of falfe imprifonment lies again a 
bailiff for arrefting a perfon without warrant, though 
he afterwards receives a warrant: and fo it is if he ar- 
reft one after the return of the writ is paft; for it is then 
without writ. 2 Inf. 53., Ifa fheriff or any of his bai- 
liffs arrefts a man out of his county, Gc. or after the 
fheriff is difcharged of his office ; or a perfon arrefts one 
on a juftice’s warrant after his commiflion is determined, 
&c. it will be falfe imprifanment. Dyer 41. And if the 
fheriff, after he hath arreited a man lawfully, when a legal 
difcharge comes to him, as a /uperfedeas, or the like, do 
not then difcharge the party, he may be fued in this action, 
2R.1. 12. Fitzb. 253. 

In cafe the plaintiff in a fuit brings an unlawful war- 
rant to a fheriff, and thews him the defendant, requiring 
him to make the arreft; or if he bring a good warrant, 

and 


See Faint- 


EAE | 


Ege. for this the 


and dire& the fheriff to a wrong man, ‘ 
acion of falfe imprifonment will lie againft both. Bro. 
Tryp. 99, 307. Faux Imir. 19. 1 Browal. 211. Ifa 
warrant be granted to arrek, or apprehend a perion, where 
there are feveral of the name, and the bailiff or other 
offcer’arrefts a wrong perfon, he is liable to action of falje 
imprijinment 3 and he is to take notice of the right party 
at his peril. Dyer 244. Moor 457- ? : 

Aman: arrefted on a Sunday may bring his action of 

Selfe imprifonment 5 but one has been refufed to be releafed 
in fuch a cafe. 5 Mod. gs. If a bailiff demand more 
than his juit fees, when cfered him, and keep a perfon 
in cuftody thereupon, it is falfe imprisonment and punith- 
able: and if a fheriif, or gaoler, keeps a prifoner in 
gaol, after his acquittal, for any thing except for fees, it 
is unlawful imprifonment. 2 Inf. 482. Wood 16. If 
a man falfly imprifons 4.. B. and the gaoler detains him 
ull he pays fo much money, he fhall have action of falfe 
wmnprifonment, and ‘taxing fo much money from him againit 
fuch perfon : and it is illegal to ufe a lawful means for 
ofprefion. Med. Caf.'179. 

Unlawful or falfe imprifonment is fometimes called dare/s 
of imprifonment, where one is wrongfully imprifoned ’till 
he feals a bond, &c. 2 Inf. 482. If a perfon bind him- 
{elf to pay money ; andif he do not pay it, that the other 
fhall imprifon him; if he pays it not, and the other doth 
imprifon him, it is falfe imprifonment. 23 E. 3. 3. And 
where a man owes me money, or hath done any trefpafs, 
&c. and I imprifon him for it, without order of law, he 
may bring fale imprifonment againit me. F. N. B. 


. 


' An imprifonment will be unlawful, and give this 
action, altho’ the caufe. be good, when he that makes 
it doth the fame without any colour of authority ; or if 
he has a colour, yet no good authority, from the court, 
&r. or where a court or off er hath power, but do not 
























fuing ont a Scire facias ; but it has been adjudged, 
he may do it. Hill. 23 Hen. 6. New Nat. Br. 39. 
When a record is removed into B. R. by writ o 
judgment, if the party alledges variance between i 
cord removed, and that on which judgment was 
the trial fhall be by thofe who were pretent 4 
when the record wasmade up. 2 Lutw. 957+ 
Ed. 3. c. 4. A man fhall not have a writ of fu 
ment but in a court where there are fuitors ; for 
be no fuitors, there the record cannot be certified by 
them. New Nat. Br. 40. A tenant at will, accordin 
to the cuftom of the manor, which is tenant by co. 
court roll, fhall not have a writ of falfe judgment | 
a judgment given againft him: but where falje ju 
is given on a writ of ju/ficies, directed to the the: 
party grieved hall have a faux judgment ; alth 
judgment be for debt, or trefpafs above the fum o 
Ibid. : y) 
Where a record of a judgment in the count : 
was vicious, and the judgment reverfed in C. 
fuitors were ordered to be amerced a mark, 
And. if a plaintifFin ai 
court declare. for more than 40s, Jadgment 4 
reverfed by writ of falfe judgment : but where d 
are laid under that fam, coits may make it 
more. .1 Med. 249. 2 Mod. 102, 206. lated 
| Upon falfe judgment before bailiffs, or others w 
| plea by prefcription, in every fem im debt by | 
| fore them, a party fhall.not have a writ of fe 
ments but a writ of error thereupon, M. 
For defaults of tenants for life, in writs of x 
Faux judgment lies by him in reverfion : an 
may be brought again a ftranger to the jed 
he be tenant ofthe land, A judgment thail be i 
good till reverfed by writ of fale judgment, & 
Accedas ad Curiam, and Attaint. 


county-clerk - fined 5 /: 







well make it out ; or when the authority is well made 
forth, and not rightly purfued and executed. 4 Rep. 
64. 8 Rep. 67. Dyer 242. And all perfons male or 
female, that have a hand in a wrong imprifonment, fhall 
be fued in a&tion of falfe imprifonment ; and the party 
grieved may fue any one of them for it. 1 Inf. 57. 
Bro. Trefp. 113, 256. But if the imprifonment, be by 
the agreement and confent of him that is arrefted, it may 
be juitifiable. Bro. Faux Impr. 18. 

- If a man artefted or apprehended be committed to a 
private prifon, where he fhould be fent to the common 
gaol ; a&ion will lie for it, as a falje imprifonment. 2 
Brownl. 41. A man under arreft, or in ftocks, Gc. is 
faid to be in prifon : And in a common arret, where 
lawful, the officer may make any place his prifon, be- 
caufe the writ commands that Habeas Corpus ejus coram, 
&c. apud Wefim. which is a general authority. 1 Salk. 
Ol. ieee 

s In criminal cafes, where a man is fally imprifoned, 
he may bring a Habeas Corpus, and upon return of the 
writ, fetting forth the caule of the commitment, if it 
appears to be againft law, he fhall be difcharged ; or he 
may be bailed, if it be doubtful, e. 4 Inf. 182. 
See Arreft, Imprifonment. 

Falle Judgment, (Falfum Judicium) It is a writ that 

lieth where falfe judgment is given in the county-court, 
court baron, or other courts not of record F. N. B. 17, 
18. This writ may be brought on a judgment in a 
plea, real or perfonal: and for errors in the proceedings 
of inferior courts ; or where they proceed without 
having jurtfdiction, writ of fal/e judgment lieth: though 
the plaintiff affign errors in a writ of falfe judgment, he 
fhall not fay, In hoc erratum eff, Sc. but unde queritur 
diverfimodo fibi fullum judicium fadam fuiffe (judicium in 
hoc, ic. Moor 73. 2 Nelf. Abr. 829. If writ of 
falfe judgment abate for any fault in the writ, the plain- 
tiff fhall not have Scire facias ad audiend. Errores, upon 
the record certified, becauie it comes without an 
original : but if the plaintiff dies, and falfe judgment is 
given in the inferior court, his heir fhall have a Sci. fac. ad 
audiend. Error againft him who recovered upon that record 
which is removed into C. B. And where the plaintiff in a 
writ of falje judgment is nonfuit, it was formerly a quef- 
tion, whether the other party fhall fue execution upon 
this record fo removed againit the plaintiff, without 


















proceedings into Englif>, if a Latin word 
though not good Latin, yct an indigtme 
or fine, fhould not be made void by it: b 
was not Latin, nor allowed by the law, i 
material poiat, it made the whole viciou 
2 Nelf. 830. 


between the King and nobility, or conce 


Rie Bie Gorthtn 


the one comes and takes the intire tena 
upon which they are at iffue, and it is fou 
tenant, by this he fhall lofe his moiety 
found againft the tenant for his part, becau 
per pais upon iffue; contra of plea ta the 
rer. 


3 Fa. 32 17. 


Mall have the fame advantage thereof, 
plea were found falfe by verdi& at law 5 
all the fame confequences here, as follow 
at law to all intents. Mich. 26 Car. 2. 

201. Parker v. Dee. 


to a mandamus, or by a sheriff, Efe. t 
action on the cafe will lie. 





Faife Watin. Before the late fatute fo 


























Vide Latin. ee 
faile Mews. Spreading falfe news, to 


See 2 Inft: 226. Ae 
See Perjury. l 


Faille Dath. ij 
In přæcije quod reddat 


Faife iea. 


Note the difference. Br. Peremptorys 


age 


Plaintif in a fuit in Chancery 


See Plea. 
Falie Prophecy. See Prophecy. 
Fatfe Weturn, On a falfe return 





See Black Com 
163. aS 

Falle tokens, As where perfons get 
into their hands, by forged letters, or oi 
means, is punifhable by imprifonment, 
33 H. 8. c. 1. See Cheats and Counterfeits. 

falfe Verdit, A writ of attaint lieth, 


in a writ of right. See ftatutes 1 Ed. 
Ed, (3e Con gaa Op lop ae O Ed. a 
Ric. 2. ¢. 3. Black. Com. 3 V. 403. 2% 



















PaL 
ic on a verdi&, upon an information, as the 
th only the benefit of one jury ? confequently 
e only by one jury. 
Seems to. fignify as much as to prove a thing 
Perk. 383. 


1 ee Wecord. A perfon that purchafes Jand 
who is afterwards outlawed of felony, & c. 


oe to have been committed, but alfo as 
int of the offence : but where a man is found 


in ilty generally in the indigtment, &c. becaufe | 
c time is not material upon evidence. 2 Hawk. P. G. 
And any judgment given by perfons who had no 
c ifion to proceed againft the perfon condemned, 
l o falfifed by fhewing the fpecial matter, without 
error, Ibid. Allo where a man is attainted of 
felony, if he be afterwards pardoned by par- 
‘the attainder may be falffed, by him or his 
hout plea. Ibid. 
fying a Recovery, fue in tail may falfify a re- 
ered by tenants for life, &c. And it has been 
t a perfon may falf ify a recovery had by the iffue 
ere an eftate tail is before bound by a fine. 


fify the record, not only as to the time wherein the | 


ough he may for the time, vier the party is | 


only, for there he fays that two fardels of land make a 
nook, and four nooks a yard-land. 

Farding-deal, (Quadrantata terre) Is the fourth part 
of an acre: and betides guadrantata terre, we read of 
obolata, denariata, Sfolidata, and dibrata terre; which 
probably arife in proportion of quantity from the ford- 
ing-deal, asan half-penny, penny, fhilling, or pound in 
money, rife in value ; and then muft odc/ara he half an 
acre, denariata an acre, folidata twelve acres, and librata 
terre twelve {core acres of land: but fome hold obolata 
| to be but half a perch, and denariata a perch; and I find 
wiginti libratas terre vel redditus, Reg. Orig. 94, 248. 
| whereby feems it that rata terre is fo much as yields 
205. per annum. `F. N. B. 87. Spelm. Gloff. 

Fare, (Sax.) A voyage or paffage by water; but 
more commonly the money paid for fuch paflage, in 
which’ fenfe we now ufe it, 3 P.& M. cap. 16. So 
for what we pay an hackney, or ftage-coachman for our 
carriage. 

Farinagium, Toll of meal or flour Et quod de ca- 
tero molendinarius non capiat Farinagium, &c. Ordin. In- 
iul, de Jerfey 17 Edw. 2. 

Farieu, Is money paid by tenants in the weft of Ezg- 
land in lieu of a heriot: and in fome manors in Devon- 


















































Abr. 831. But where there was tenant for life, 
er in tail, and reverfion in fee, tenant for life | 
ommon recovery, in whieh he in remainder 


mainder in tail; it was djdd; that by 
y all remainders and reverfions were barred, 
could not falfify this recovery. 10 Rep. 


ion fuffered a common recovery, and de- 
fes ; his heir hall not Salfify it by pleading 
had nothing at the time of the recovery, 
is eftopped to fay he is not tenant to the | 
db. 189. An infant brought an affife in 
which n the tenant brought an aflife 
B. for the fame land, and had 
default, iohicte he pleaded in bar to the 


ify 


271. 2 Cro. 264. 


H itid- 
Uerdit. Where in any real action, 


ae 

i in ‘the point direétly tried ; but only 
anner, as by faying that fome evidence was 
d. Raym. 1050. 





p Et guod Falfonarios 
egent. Hoveden 424. 

j Wicvium, Is a writ that lieth againft 

ath execution of procefs, for falje returning 


gni ka the fervants belonging to a par- 
3b in another fenfe, it is taken for a 
nd, fufficient to maintain one family : it is 
tioned by our writers to be a Hide of land, 

eda A incu ; and fometimes Carucata or 


SPN pretending to be infpired, and 
name for Quakers, Anabaptifis, and all 
d fa&tious Difènters from the church of 
13 Car. 2. cap. 6. 


efis. Kennet’s Gloff. 


an, (Sax.) A traveller or merchant ftranger, 


vs of Scotland jultice ought to be done 
, that his bufinefs or journey be not 
c. 104. 

yand, (Fardelle Terre) Is generally ac- 
rth part of a Yard-Land; but according to 
mpleat Lawyer, p. 57.) It is an cighth part 


| fire, farlen is diftinguifhed to be the beft goods; as 
| heriot is the beft beat, payable at the death of a tenant. 
Cowel. 
SFarlingarit, 
Saxon. 
Farm, or Ferm, (tae: firma, from the Sax. feorum. 
| i.e. Food, and feormain to feed or yield victuals) lignifies 
a large mefluage and land, taken by leafe under a certain 
yearly rent, payable by the tenant; and in former days, 
about the time of William the Firkt, cailed the Conqueror; 
thefe rents were referved to the ida in victuals and other 
neceflaries arifing from the land; but afterwards in the 
reign of King Hen. 1. were altered and converted into mo- 
ney. Terms de Ley. A farm is mot properly the chiet 
meffuage in a village ; and it isa collective word, confilt- 
‘ing of divers things gathered into one, as a mefluage, 
land, meadow, paflure, wood, common, &c. Locare ad 


Are wae eae and adulterers. 


‘the infant ; who fet forth all this matter | firmam is fometimes taken for as much as to let or fet to 
, and that the demandant at the time of 
rit brought was tenant of the land, and prayed 
it this recovery ; and it was held that! will. 
afe he could not have writ of error, or | north a Zack, and in Efex a Wike: 
It has been deter- 
t a recovery is not fo firm, but it may be 
f recovery of the thing itfelf, between 


| farm ; and the reafon of it may be in refpect of the firm 
or fure hold the tenants thereof have above tenants at 
A Lem in Lancafpire, is called Ferm-bolt ; ; in the 
And ferm is taken 
in various ways. Plowd. 195. 

Farmer, Ishe that tenants a farm, or is leffee thereof. 
Terms de Ley, And it is faid generally every leffee for life 
or years, although it be but of a {mall honfe and land, 


fis Fanationis) 1s the fawning feafon or 


is called Farmer, as he is that occupieth the farm; as 
this word implies no myftery, except it be that of huf- 
bandry, hufbandman, is the proper addition of a farmer. 
2 Hawk. 188. By ftatute, no parfon or fpiritual perfon 
may take farms or leafes of land, on pain of forfeiting 
10/. per month, &c. 21 Hen. 8. c. 13. And no perfon 
whatfoever fhall take above two farms together, and they 
to be in the fame parih, under the penalty of 35. 4d. 
a week. -2t M. 8. c 13. 32. HS fe 28. [5 40 

Farthing, Was the fourth part of a Saxon penny, as 
it is now of the Exglifh penny. | 

Farthing of Gold, (Qauf fourth thing) A coin ufed 
in ancient times, containing in value the fourth part of a 
Noble. It is mentioned in the flat. 9 H. 5. e. 7. where it 
is ordained, that there fhall be good juit weight of the 
Noble, Half Noble, and Farthing of Gold, Sc, _ 

Farthing of Zand, Seems to differ from Farthing- 
deal ; forit is a large quantity of land : in a furyey book 
of the manor of Weft Slapton in Com. Deven is entered 
thus: 4. B. holds fix Agr tkings of land at 1264 per 
annum. 

Farundel of land, the fame with farding-deal. 

Fanus, (Fr. tae) A faggot of wood. Maed. Ang. 
Tom. 2. p. 238. 

Fatt-Dayps, Are days of Sofing and humiliation, ap- 
pointed to be obferved by pable authority. There are 
fixed days of fafting injoined by our church, at certain 
times in the year, mentioned in ancient flatutes, particy- 
larly the 2 & 3 Ed. 6. c. 19. and 5 El. c.5, And by 
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12 Car. 2. c 14, the 30th of January is ordained to be a 
day of fajfting and repentance, for the murder of King 
Charles I. Other days of fafting which are not fixed, are 
occafionally appointed by the King’s Proclamation. 
Though abftinence from eating of flefh is required on 
thofe days, by our laws; it is made penal to affirm that 
any forbearing of fleth, is neceflary to falvation. 1 Hawk. 
Pee eee Oe riae Days. 

Fatermans, Among the Saxons were pledges 
Ed, Confef. cap. 38. Vide Fa/tingmen. 

Fat, or tate, Is a large wooden veffel ufed by malt- 
fers and brewers, for meafuring of malt with expedition, 
containing eight bufhels or a quarter. Stat. 1 H. 5. c. Lo. 
and 11 H. 6. c. 8. Itis alfo aleaden veffel or pan, madè 
ufe of by brewers torun their wort into, and by others for 
the making of falt at Droitwich in the county of Wor- 
cefter. 

fatua mulier, A whore. Cum quadam fatua muliere 
nudus in leéto cum nuda extitit deprebenfus. Du Frefne. 

Faufetum, A faucet, mufical pipe or flute. Orga- 
num E decentum faufetum iz divino officio omnibus noffris, 
€Fc. interdicimus. 

Fautors, Are favourers or fupporters of others ; ; abet- 
tors of crimes, Fc. 

Feal. The tenants by knight fervice did fwear to 
their lords to be feal and Xal, i. e. to be faithful and 
loyal. Spel. de Parliament 59. 

Feaity, (Fidelitas) Fr. Feaulte, i. e. Fides) Signifies 
an oath taken at the admittance of every tenant, to be 
true to the lord of whom he holds his land: and he 
that holds lands by the oath of fealty, has it in the freeft 
manner ; becaufe all perfons that have fee, hold per 
fem and fiduicam, that is, by fealty at the leaft. Smith 
de Repub. Ang. lib. 3. c. 8. This fealty, which is ufed 
in other nations. as well as England, at the firft creation 
‘of it bound the tenant to fidelity ; the breach whereof was 
the lofs of his fee. 

It is ufually mentioned with Jomage, but differs from 
it; being an obligation permanent, which binds for 
ever : and thefe differ in the manner of the folemnity, for 
the oath of homage is taken by the tenant kneeling ; but 
that of fealty is taken ftanding, and includes the fix fol- 
lowing things, viz. 1. Incolume, that he do no bodily 
injury to the lord. 2. Tutum, that he do no fecret 
‘damage to him in his houfe, or any thing which is for his 
defence. 3, Honeffum, that he do him no injury in his 
reputation. 4. Utile, that he do no damage to him in 
his pofleffions.. 5. Facile, and 6. Pofibile, that he ren- 
der it eafy for the lord to do any good, and not make 
that impoffible to be done, which was before in: his 
power to do: all which is comprifed in Leg. Hen. 1. 
c. 


Leg. 





Thal has likewife been divided into general and /pecial ; 
general, to be performed by every fubject to his prince ; 
and /pecial, required only of fuch as in refpect of their 
fee, are tied by oaths to their lords. Grand Cuflum. Nor- 
mand. Fealty /pecial is with us performed either by freemen, 

‘or by villains. The particulars of the oath of fealty, as it is 
ufed' by the Feudi ifls, is well exprefied by Za/ius, in his 
Traéat: de. Fendis.’ Part 7. Numb. 15, 16. which is 
worthy comparing with the ufual oath taken here in 

„England. 

By fat. 17 Ed. 2. z f 2. the form of this oath is ap- 
pointed, and as now obferved, it runs as follows, viz. 

“TA. B. will be to you my lord C. true and faithful, and 
bear to you fealty and faith for the lands and tenements 
which I hold of you: and I will truly do and perform the 

‘euftoms and Services that I ought todo to y:u. So help me 
God. The oath is adminiftred by the lord or his fteward ; 
the tenant holding his right hand upon the book, and re- 
peating after the lord, £c. the words of the oath ; and 
then kiffing the book. Terms de Ley. 

` Thisoath is in fome manors neglected ; but in copy- 
hold manors, where courts are kept, and ‘copyhold eftate 
granted, it is generally ufed: leffees for life or years, 
ought to do fealty to their lords, for the lands they hold ; 
and there canbe no tenure without fome fervice. Weeds 
Inff. 183. » But a bare tenant at will, fhall not do fealty, 
bei Hri he hath no certain eftate; and the matter of 
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an oath ought to be certain. Lit. ai at gay iL 
3. È 
Fealty is nia to all manner ais tenures, 
frankalmoign and tenancy at will. Jéid. Fic 
fidei, obfequit et fervitii ligamen quo pardichlariin 
domino afiringitur. Spelm. 
Feats, Anniverfary times of feafing and thankfgi 
ing, as Chr ifimas, Eafer, Whit/untide, &e. The Ko pt 
frafis which our laws efpecially take notice of, are the 
JSeafts of the annunciation of the blefed Virgin Mary, of the 
nativity of St. John the Baptifi, of St. Michael the Areh- 
angel, and of St. Thomas the Apofile ; on which quarter 
days, rent on leafes is ufually referved to be i 
See the Statutes 5 & 6 Ed. 6. ¢. 3. 3 Fac. 1. Riad Co ae 
(OF E TE Top é 
Fee, (Feodum, or Feudum) Fee, comes of thay 
Fief, i. e. Predium bencficiarium, wel res clientelari 
from the Sax. Feh, viz. Merces, ftipendium, qua 
ftatus Beneficiarius ; it is faid to be that eftate 
hold by the benefit ‘of another, and for which we 
fervice or pay rent to the chief lord ; and is applied 
all thofe lands and tenements which are held by pi 
right, by an acknowledgment -of any fuperiority to 
higher lord. The writers on this fubject, divide al 
wherein a man hath a perpetual eitate to him a 
heirs, into allodium and feudum. 
Allodium they define to. be every man’s land, ey y 
he poffeffeth merely in his own right, without a 
ledgment of fervice or payment of any rent to¢ 
and this is a property in the higheft degree: — 
But feudum is fuch land as is held of ano ait 
which fervice is done or rent is paid, as an ack 
ment thereof. All the land in, England, ex 
crown- lands. in the King’s own hands in ri gs 


many have lands by diicent from their ‘ancelor 
others have bought land, it cannot come to any 


upon him who had zowel fee, or firit ak a 
from his lord ; fo that there is no perfon hat 
deminium, i. e. the very property of demain ir 
but the King, in right of his crown : and no 
ing he that hath fee, hath jus perpetuum et ut 
yet he owes a duty for it, and therefore it 
his own ; and he that can fay moft of | 
thus: Iam Jeifed of this or that land or t 
demain, as of fee ; feifitus inde in domini 
which is as much as if he had faid, it 
proper land to me and my heirs for eve 
it in nature of a benefit of and from 
Britan. 93. By this do&rine is to be 
every man in fociety, holds his eftate 
laws of that fociety, and muft be fap 
the community, as what he poffeffes is 
been taken out of the common ftock. 
to fulfil the duties of fociety, he forfe 
munity, the eftate he hath received. " 
truftee for that community. He, as fuc 
lord; and in that fenfe every one may be 
mediately, or immediately ,of the Ki 
„the editor (F. M.) fuapelte: is meant b 
quettion. 

All that write de Jeudis; hold that, 
not an entire property in his fee : and 
without fealty, {worn to a fuperior, — the | 
crown are not properly fee ; for no man 4 
our King or crown oweth fealty to any 
earth, “<0 

The word fee is fometimes ufed foams 
cuit of a lordfhip or manor, as-we fay th 
&¥c. as well as the particular efate of 
alfo for a perpetual right incorporeal ; 
keeping of prifons, &e. in fee. Brad, 
Old Nat. Br. 41. And when a rent or annui 
toone and his heirs, it is a fee perfonal. igi 
Fee is commonly divided into fre abfolute, other 
Jee fimple ; and: fee conditional, termed Sil 
See Tail. 






PAL 
um fimplex) is where a man hath lands 
j to him and his heirs for ever : 
a ereof one is feifed with limitation, 
heirs of his body, &%c. Litt. 14, 16. 
common law were fee-/imple ; and ali 
nterefls are derived out of it, where- 
a feefimple at lat in fome body. Lit. 
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l it may be proper to confider, 


bat ings 0 man may have a fee-fimple. 
what means Juch an eflate may be acquir ed. 
vbat -words it may be created. 


aubat things a man may have a fee-fimple. 

have an eitate, in fee-fimple of all lands 
other things real. Co. L. 1.6. Of 
wions, commons, eflovers, and all here- 
L. 4. a. $ohe may have a fee-fimple 
3 as in franchifes; liberties, &c. Co. 


nts to another and his heirs all woods, 
ber-trees or others in fuch a part oi 
wing the foil ; the grantee has a fee to take 
Co. 137. b 
ings perfonal ; asin annuity. Co. L. 2.a. 
i ed to him and his heirs. Co. L. 2.-a. 
rh ‘7 Co.17. In.a.partor fhare of the 
wa Ga. Parl. 207. 
e patronage of an hofpital, or otherthing 
, in which there was not a precedent 
havea fee to him and his heirs, quali- 
manner: as if a Queen confort in- 
» and referves the patronage fibi & 
cedentibus., R. Ca. Ch. 214. 
n efè before fuch defultory inheritance 
he dutchy of Cornwall limited to the 
Anglia primogenitis, fhall not be good, 
ed o act of parliament. R. 8 Co. 


me ans Juch an eftate may be acquired. 
E: y tak ce a Age by defcent, or by pur- 





nan may take bi defcent, fee under 


rcha firs it is to be noted, that fome 
afing. 
pu purchafe any lands in England. 

Te bsg r7 181 Dyert 2p. "8. 


tec of treafon or felony are ‘incapable 
Vi Abridg. 249. Go: Lit8.a. > See 
+ tit. 23, 24... Vigellius 242, 350. 


a of felony, and after purchafe 
ghall have it by his prerogative, 
he fee ; becaufe his perfon being 
he cannot purchafe but for the 


human fhape cannot purchafe or 
hrodite fhall inherit or purchafe 
us incale efeentis y one born deaf 
may one born deaf, dumb and 

a advantage ; but they cannot 
not underftand the figns of con- 
an ideot, and a perfon of noz fane 
, becaufe the law in compaflion to 
es, prefumes them capable of pro- 
or a perfon of non fane memory 
intended for his benefit, and 
 difagree thereto, becaufe an 
at being for their benefit, and 
not bein the grantor, contrary to 
in abeyance, for then a ftranger 
whom to demand his right ; if 
ry of his memory they agree 
it; but if they die during mi- 
eirs may avoid it ; for they thal 
ntraéts of perfons who wanted ca- 


cannot have a greater eftate. 
implies, that i it is without limitation to what heirs, but to 
heirs generally : 
liament. 
7. heirs ; and if he die 
D. fhall have it to him and his heirs : 
a fee-fimple, and F. D. will have no eftate. 
Where land is givén or granted by fine, deed, or will, 
in poffeffion, reverfion, or remainder, to another and his 
heirs ; it will be a fee-fimple. 
land be granted to a man and his heirs, habendum to him 
for life only, and livery of feifin is made ; it is a fee- 
Jimple ekate, becaufe a fee is expreffed in the grant. 
Rep. 23. 


FE 


pacity to contract ; fo if after his memory recovered, the 
lunatick or perfon ow compos die without agreement to the 
purchafe, their heirs may avoid it. 
2.Vent. 303. 


Co: Lit. 8. 1 Infi: 2. 


A feme covert is capable of purchafing ; for fuch an 


a& does not make the property of the hutband liable to 
any difadvantage, nor does it fuppofe a feparate will or 
power of contracting in the: wife ; 
the wife is fuppofed the mind of the hufband, fince no 
man is fuppoied not to affent to that which is for his be- 
nefit ; but in this cafe the hufband may difagree, and it 
fhall avoid the purchafe. 


but here the will of 


1 Inff. 3. a. 
By the ftat. 11 & 12 W. 3. c. 4. Papifts are difabled 


from purchafing lands, éc. 


Perfons capable of purchafing may gain a fee-fimple 


by feoffment ; or by fine, or common recovery ; which are 
of the nature of a fecffment upon record ; or by grant, 
or by exchange, releafe, or confirmation, which are in the 
nature of grant ; or by bargain and fale ; or by covenant 


to Rand feifed ; or by devife. 3 Com. Dig. 215. 
So a man may gain a fee by wrong: as by difèifin, 
abatement, or intrufion. Id. Ibid. 


I. By what words a fee-fimple may be created. 
It is the word eirs makes the inheritance ; anda man 
Lit. 1¢ To have fee-fimple 


though it may be limited by aét of par- 
4 Inf. 206. If one give or grant land to 
S. and his heirs ; and if he die without heirs, that 7. 
by this 7. S. hath 


Dyer 4, 33. 


Plowd. 134. And if 


2 


A leafe is granted to cne for a term of years, and 


after that the leffee fhall have the land to him and his 
heirs by the rent of 10/. a year; if the grantor make 
livery upon it, "tis a fee-fimple : 


otherwife but for years. 


1 Inf. 217. Where lands are granted to Æ. for life, re- 


mainder to B. for life, the remainder to the right heirs of 


A. here A, hath a fee-finple. 20 Hen. 6. 35. Bro. Ef. 
34, 35- A gift or grant is to a man’s wife during life, 
after to him in tail, and after to his right heirs ; he will 
have a fee-/imple eftate. 2 Rep. gt. 

If lands are granted toa man and his fucceffors, this 
creates no fee-/imple: but if fuch a grant be made toa 
corporation, it is a fee-/imple ; and in cafe of a fole cor- 
poration, as a bifhop, parfon, &c. a fee-fimple is to them 
and their fucceflors. Wood 119. An eltate granted to a 
perfon, to hold to him for ever, or to him and his affigns 
for ever, is only an eftate for life; the word eirs 
being wanted to make it fee-fimple : but in wills, which 
are more favoured than grants, the fee-/mple and in- 
heritance may pafs without the word heirs, EL Inf. 
I 
sone by. deed of feoffment a fee-fimple may be created, 
which would be an eftate-tail by will ; as where lands 
are given to another, and his heirs male, Gc. without 
the word body. Hob. 32. A gift to a’ man and his chil- 
dren, and their heirs, isa feep imple to all that are living ; ; 
though if land is given to a man and his heir, in the 
fingular number, it is but an eftate for life, and the heir 
cannot take by difcent, he being but one, and therefore 
it is faid mhall take nothing. 1 Inf. 8. Litt. Rep, 6 
Quere, If the intent of the teftator appears, that he da- 
Jigned a fee, whether a fee fhall not pafs, by the de- 
vife ? 

A feoffment to B. & heredibus, without faying bm 
gives him a fee-fimple. Co. L.8. 6. So toa fon and the 
heirs of his father. Semb. Co. L. 220. 6. Soto B. & 
liberis Juis and their heirs ; if he has iffue, it gives them 
a joint-eftate in fee. Co. L. 9.a. Soto B. heredibus & 
Succeffiribus fuis, gives a fee. Co, L. g.a. So a feof- 
ment or grant to a body politick and their /ucceffors, gives 
them a fee-fimple. Co. L. 8. b. 

Sa 
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So a grant to the King iz perpetuum. gives him a fee, 
Without the words, bis heirs or Jucceffors, for he never 
dies. Co. L. 9.4. Soa feoffment to a corporation aggre- 
gate in perpetuum gives a fee; for it never dies. .Co. L. 
g: 6. 1 Rol. 332. h. 55s 

Or, to a corporation fole, to be held in frazkal- 
moigne. Co.L.9,6. 1 Roll. 833. 1.5. So, if 4. re- 
enteoffs B. adeo plene as B. enfeotted He he has a fee 
without the word, heirs. Co. L. 9. 6.—Q, 1 Rol. 833. 
l. 12. Soa grant to the churchof B. gives a fee, with- 
out the word, beirs. or fuccefors. 1 Rol. 833. 1. 3. 

And a limitation to zbe right heirs of B. gives a fee, 
without the words, and their heirs. 1 Rol. 833. l 16. 
So by a devije, a fee may be given without the words, 4is 


heirs. Co. L. 9. 8. Or, by fine fur conuzance de droit 
come ceo, Fe. Co.L.g. & Or, by a common recovery. 
Co. L. 9g f 


So, .a fee paffes without the words, Ais heirs, where a 
man gives land with his daughter, &c. in frankmar- 
riage. Co. L.g.. If a parcener, or joint-tenant re- 
leafes to his companion. Co. L.g. 4. If the lord, Sc. 
releafes to the terretenant ; which enures by way of ex- 
tinguifhment. Co. L.g. & If a man releafes a mere 
right; as, where a difleifee releafes to the diffeifor all his 
tight. Co.L. 9. 6. 

So, if a rent be granted upon partition, for owelty 
of partition. Co. L9, 10. So if a peer be fummoned 
to parliament by writ, he has a fee in his dignity, 
without the word, heirs. Co.L. g9. b. So, by the foreft 
law, if the King at a juftice feat, grants to another an 
afart in perpetuum, without more, he has a fee. Co. 
L. 10. a. So, by cultom, a grant of a copyhold, 
fibi B Juis, or, fibi SO affignatis, may give the inhe- 
ritance. 4 (Co. 29. &. 

A fee-fimple may not come after a fee-/imple ; nor can 
a remainder, it being an abfolute eftate, fo that nothing 
can come after it. Dyer 33. 

A fee-fimple determinable upon a contingency, is a fee 
to all intents; though not fo durable as abfolute fre. 
Vaugh. 273. But fee title Executory Devife. 

In pleading eftates in fee-fimple, they. may be general- 
ly alledged, but the commencement of eitates-tail, and 
other particular eftates, muft regularly be fhewn. 1 Jn/. 
303. ‘The fee-fimple eftate, being the chief and mof ex- 
cellent; therefore he who hath it in lands or tenements, 
may give, grant, or charge the fame by deed or will at 
his’ pleafure ; or he may make walte or {poil upon it: 
And if he bind himfelf and his heirs to warranty ; or for 
money by obligation, or otherwife; and leaving fuch land 
to the heir, it fhall be charged with the warranty and 
debts: Alfo the wife of a man that is feifed of fuch an 
eftate, fhall be endowed ; and the hufband of a woman 
having this eftate, be tenant by the curtefy. Co. Lit. 
273. Dyer 330. Perk. Sed. 236. ‘Though fee-fimple 
is the moft ample eftate of inheritance, it is fubject to 
many incumbrances ; as judgments, ftatutes, mortgages, 
fines, jointures, dower, éc. And there is a fee-fimple 
conditional, where the eftate is defeafible by not performing 
the condition ; and a qualified fee-fimple, which may be 
defeated by a limitation, &c. This is called a bafe fee, 
upon which no reverfion or remainder can be expectant. 


1 Inf. 18. 10 Rep. 97. See Difcent, Executory Devife, 
Wills. 

Fee Egpettant. (Feudum ExpeGativum) See Exped- 
ant. 


Fee=-Farm, (Feudi Firma) Is when the lord upon crea- 
tion of the tenancy, referves to himfelf and his heirs, ei- 
ther the rent for which it was before let to farm, or was 
reafonably worth, or at leafta fourth part of the valae ; 
without homage, fealty or other fervices, beyond what are 
efpecially comprifed in the feoffment. 2 Inf. 44. By 
Fitzherbert, a third part of the yearly value of the land 
may be appointed for the rent, where lands are granted in 
See-farm, &c. F. N. B. 110. And Lord Coke fays, fee- 
farm rents may be one half, athird, or fourth part of the 
value. Co. Lit. 143. Though thefe /ee-farm rents feem 
to be more or lefs according to the conditions or confi- 
deration of the purchafe of the lands out of which they 
are iffuing. It is the nature of /ec-farm, that if the rent 
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be behind and unpaid for the {pace of two years, then the 
feoffor or his heirs may bring an action to recover the 
lands, &c. Brit. cap. 66. num. 4. See 10 Ann. ce 18. 
feCsAe BO Gho 2a Cs ge gk 

Fee-Farm Bents of the Croton. The fee-farm rents 
remaining to the Kings of England from their ancient de- 
mefues, were many of them alienated from the crown ia 
the reign of King Charles II. And by Stat. 22 Car. 2. 
c. 6. the King was enabled by letters patent to grant fee — 
farm rents due in right of his crown, or in right of his 
dutchies of Laaca/fer and Cornwall, except quit-rents, &c. 
to truftees to make fale thereof, and the truftees were to 
convey the fame by bargain and fale to purchafers, Gc. 
who may recover the fame as the King might. But it has 
been obferved, that men were fo very doubtful of the title — 
to alienations of this nature, that while thefe rents were 
expofed to fale for ready money, fcarce any would deal 
for them, and they remained unfold; but what made 
men earneft to buy them, was the flop upon fome of his 
Majefty’s other payments, which occafioned perfons to 
fort to this as the mof eligible i in that conjuncture: 3 
tenant in tail of any of the faid rents, is enabled to bar 
the remainder. 22 & 23 Car. 2. cap. 24. On the tax- 
ing of fee-farm rents, receivers, ĉc. were to allow to 
the perfons paying them fo much in the pound as the land- 
tax amounts to. Stat. 9 F 10 W. 3. c. 18. See A 
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Car. 2. cap. 24. Jec. 8. and 10 Ana. c. 18. Tak go 
have to do with the adminiftration of juftice, as a recon 
pence for their labour and trouble; and thefe are ei 
afcertained by aéts of parliament, or eftablifhed by an 
ufage, which gives them an equal fanétion with aa 
of parliament. 2 New Abr. 463. 


Herein may be confidered, 





























_ I. In what cafes fees are due. 
I. At what time thy may be demanded. 


I. In what cafes fees are due. 

At Common law no officer, whofe office 
the adminiftration of juftice, could take any 
doing his duty, but what he was to receive fro 
Co. Lit. 368. 2 Inf. 176, 208-9. ie 

And this fundamental maxim of the Comm 
confirmed by Wefm. 1. cap. 26. which e 
no fheriff, or other King’s officer, hall take a 
to do his office, but shall be paid of that which 
of the King ; and that he who fo doth fhall y 
as much, and fhall be punifhed at the King’s 


wile 


This ftatute comprehends efcheators, coron: 4 
gaolers, the King’s clerk of the market, Lip 
other inferior minifters and officers of the >T 
offices do any way concern the adminifiratio K 


of juftice. 2 Infl. 209. ; 
And fo much hath this law been thought 1 to 
the honour of the King and welfare of th he 


it, has been holden void; as where by p 
clerk of the market claimed certain fees fc 
examination of all weights and meafures, it 
merely void. 4 Inf. 274. Moor 523. 2 pi 
Rol. Abr. 226. at 


of mind, by the fheriff, of every cae 
quitted ; and alfo the fee of one penny, whic. 
ed by the coroner of every vire, when he came 
juftices in eyre, are not within the meaning of th 
becaufe they are not demanded of the fh 
for doing any thing relating to their offices, | 
as perquifites of right belonging to them. 
Staun. P. C. 49. A 
Alfo it is holden by Lord Coke, ie 
words of the ftatute 34 Ed. 1. which are, F 
or aid fhall be taken or levied by us or our } 
realm, without the good will and afent of 
bifhops, earls, barons, knights, burgeffes, ar 
men of the land; no new offices can ‘be’ ereéted 
z 
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offices. with new fees; for that is a tallage 
» Which cannot be done without common 
f: liament. 2 Iaf. 533. 
is hold n, that a E eee for the pub- 

$ no fee is annexed toit, is a good office ; 
party, for the labour and pains which he 
ting it, may maintain a guantum meruit, 
; yet as a competent recompence for his 
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8. Biop of Sarüm’s cafe. 
ed by acts of parliament become eftablith- 
| the feveral officers intitled to them may main- 
is of debt for them. 2 Inf. 210. All fuch 
as have been allowed by. the courts of juftice to their 
_as arecompence for their labour and attendance, 
o ef bli sd fees ; and the parties can’t be deprived of 
1 tan act of parliament. Co. Lit, 368. Prec. 
fee is due by cuftom, fuch cuftom, like all 
ft be reafonable; and therefore where a per- 
led in the fpiritua! court for a burying fee due to 
ne who died in his parifh, tho’ buried 
urt held this unreafonable, and a pro- 
j granted. Hob. 175. 1 Rol. Abr. 557, 
at udged. 
tiff brought an action on the cafe for fees 
Uther of the Black Rod, and obtained a 
747. Trin. 13 Geo.1. NO fee fall be 
ort upon a reference from any court. 1 
Certain fees of fheriffs fettled. 3 Geo. 1. 
Gc. See Sheriff. Fees on nifi prius re- 
t of je Exchequer to be the fame as on other re- 
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fice, than is allowed by att of parlia- 


the gaoler be paid all his fees; nor, according to fome 
opinions, till he be paid all that is due to him for the pri- 
foner’s diet; for that a gaoler is compellable to find his 
prifoner fuftenance, See 1 Rol, Rep. 338. Co. Lit. 29%: 
9 Co. 87.  Plowd. 68.4. 2 Rol. Abr. 32. 2 Fon. 178. 

If a perfon pleads his pardon, the judges may infift on 
the ufual fee of gloves to themfelves and officers, before 
they allow it., Fitz. Coron..294. Pulton de Pace 88: 
Keling 25. 2 Fon. 56. 1 Sid. 452. 

If an erroneous writ be delivered to the fheriff, and he 
executes it, he fhall have his fees, though the writ be 
erroneous. 1 Salk. 332. It feems to be laid down in 
the old books as a diftinftion, that upon an extent of 
land upon a ftatute, the fheriff is to have his fees, fo 
much per'pound according to the ftatute immediately; 
but that upon an elegit he is not to have them till the 4- 

erate. Poph.156. Winch 51. S. P. 

A folicitor in Chancery may exhibit his bill for his 
fees for bufinefs done in that court; and fo he may where 
the bufinefs is done in another court, if it relates to an- 
other demand the plaintiff makes in Chancery. 1 Vern: 
203. 2 Chan. Ca. 153. But it’ hath been held, that 
chancellors, regifters and proftors who are officers of tem- 
poral profit, and whofe fees do nor relate to the jurif- 
digion of the fpiritual court, can’t fue for them in the fpi- 
ritual court. See 3 Leon. 268. 2 Rol. Rep. 59. 1 Mod: 
167. ‘2 Keb. 615. 3 Keb. 303, 441, 516. 4 Mod. 254. 
s Med. 242. 

Fees of Attornies and Officers, Are confiderations allow- 
ed them as a recompencg for their labour: and in refpe& 
to officers, they are granted over and above their falaries, 


2, c. 26. fec. 10. Fees of juftices clerks | to excite them to diligence in executing their offices. They. 


differ from wages which are paid to {ervants for certain 
work and labour done in a certain {pace ; whereas fees aré 
difburfed to officers, &c, for the tranfacting of bufinefs 
which occafionally occurs. If a client, when his bufinefs 
in court is difpatched, refufeth to pay the officer his court 
fees ; the court on motion will grant an attachment againft 















































wn, and fettled fee in fuch cafe. 10 
ee il 
place we fhall only take notice of the fees 
tions, about which there feems to 
he moft controverfies in our books. We muft 
ai by 28 Eliz. cap,4.-itis enacted, ‘* That 
ul for any fheriff, ĉc. nor for any of 
y colour of their office, to take of any 
- indire€tly, for the ferving and exe- 
ent or execution upon the body, lands, 
s of any perfon, more recompence than 
a& appointed, 7. e. twelve-pence of and 
wW y fhillings where it exceedeth not one 
nds ; “and fix-pence of and for every twenty 
r and above the faid fum of 100/. that he 
or extend, ‘and deliver in execution, 
in execution for; upon pain, that the 
fhall forfeit, to the party grieved, his 
d fhall forfeit the fum of 40/. for 
they, or any of them fhall do the can- 


him, on which he fhall be committed until the fees are paid. 
1 Lill. Abr. 598. Ecclefiaftical courts have not power to 
eltablifh fees: Butif a perfon bring a quantum meruit in 
B. R. Sc. for fees, and the jury find for him, then they 
become eftablithed fees. 1 Salk. 333. 

Aion of the cafe lies for an attorney for his fress 
againft him that retained him in his caufe: And attornies 
are not to be difmiffed by their clients, till their fees 
are paid. 1 Lil]. 142. But attornies are not to demand 
more than their juft fees ; nor to be allowed fees to coun- 
fel without tickets, &c. Stat. 3 Fac. 1. c.g, An at- 
torney may have action of debt for his fees, and alfo of 
counfel, and cofts of fuit: As a counfellor is not bound 
to give counfel till he has his fee; ’tis faid he can have 
no action for it: Though it has been held otherwife. 
FLN. Bw 121. 1 Browal. 73. .31H. 6. ¢. 9 

There were no fees due to fheriffs for executing their 
offices, till the Stat. 29 Eliz. &c. which allows them fees 
for executing writs of execution, Gc. By the Srat. of 
Wefim. 2. 13 Ed. 1. c. 42 & 44, the ancient fees of 
officers of courts of juftice were ordained: And by fta- 
tutes, the fees of fheriffs, gaolers, bailiffs, Gc. are limited; 
See Extortion. In an aétion of ‘falfe imprifonment, it 
has been adjudg’d that a bailiff cannot detain a perfon ar- 
refted for his fees. 1 Ld. Raym: 4. : 

feigned Bition. See Faint Aion. 

feigned Jiue. Ifin afuit in equity, any matter of 
faé is itrohgly contefted, the court ufually directs the mat- 
ter to be tried by a jury; efpecially fuch important facts as 
the validity of a will, or whether 4. is the heir at law to 
B. or the exiltence of a modus decimandi, or real and im- 
memorial compofition for tithes. But as a jury cannot 
be fummoned to attend a court of equity, the fact is 
ufually direGted to be tried at the bar of the court of 
King’s Bench, or at the affifes, upon a feigned ifue. For 
this purpofe, a feigned action is brought, wherein the 
pretended plaintiff declares that he laid a wager of 57. 
-with the defendant, that 4. was heir at law to B. then 
avers that he is fo; and brings his action for the 5 /, 
The defendant allows, the wager, but avers that 4. is not 
the heir to B. and thereupon that iffue is joined, which is 
direĉ&ted out of Chancery to be tried; And thus the ver- 

Bak i dict 


time when fees may be demanded. 

for any officer to take his fee before it is 
e where an under-fheriff refufed to exe- 
‘faciendum till he had his fees, the 
ntiff might bring an action againit 
is duty, or might pay him his fees, 
rextortion. Co. Lit. 368. 10 Co. 


a writ, though fees unpaid. Siran. 
be obeyed though fees are not tender- 
2. If an habeas corpus ad fubjiciendum 
gaoler, he muf bring up the prifoner 
ere not paid him; and he can’t ex- 
hé contempt to the court, by alledging 
did not tender him his fees. 1 Keb. 272. 
habeas corpus ad faciendum J reci- 
2 Keb. 280. 2 Inft. 178. but 1 


rings up the prioner by virtue of 
e court will not turn him over till 
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di&t of the jurors at law determines the fa& in the court, 
of equity. Black. Com. 3 V. 452. 

Felagus, (Quafi fide cum eo ligatus) A companion, but 
particularly a friend, who was bound in the decennary for 
the good behaviour of another. In the laws of King Ina, 
it is faid, if a murderer could not be found, tc. the 
parents of the perfon flain fliould have fix marks, and the 
King forty; if he had no parents, then the lord fhould 
have it. Et fi dominus non haberet, felagus ejus. LL. 
Inez, cap. 15+ 

Feild, Is a Saxon word, fignifying field; and in its 
compound it fignifies wild, as feld honey, is wild honey, 
Ge. Blount. 

Fele Womagers, Were faithful fubjeéts, from the Sax. 
fai, i.e. fides. r 

Felo de fe, One that commits felony by laying vio- 
lent hands upon himfelf, whereby he is the occafion of 
kis own untimely death. When a perfon with deliberation 
and direét purpofe kills himfelf, by hanging, drowning, 
fhooting, ftabbing, ĉc. this is felo de Je; but the perfon 
that commits this felony, muft be of the age of difcretion, 
and compos mentis: And therefore if an infant under four- 
teen years of age, or a lunatick during his lunacy, or one 
diftraéted by a difeafe, or an ideot, kills himfelf, it is 
not felony. 3 Inf. 44. Dalt. ch. 145. Alfo if a per- 
fon during the time that he is mom compos mentis giveth 
himfelf a mortal wound, though he dieth thereof when 
he recovers his memory; he is not felo de Je, becaufe at 
the time of the ftroke he was not compos mentis. Dalt. 
$42, 344. And he who defires and perfuades another 
man to kill him, is not a felo de fe; his affent being 
void in law, and the perfon killing him a murderer. 
Kelw. 136. It is felo de fe where a man malicioufly 
attempts to kill another, and falls upon his fword, &c. 
whereby he kills himfelf; but he muft be the only agent. 
rH. P. C. 68. 

A felo de fe fhall forfeit all his goods and chattels real 
and perfonal; but not until it is lawfully found by the 
oath of twelve men, before the coroner /uper vifum cor- 
poris, that he is felo de fe. 3 Inf. 55. By the return 
of the inquifition the goods, Sc. are vefted in the King: 
Though it hath been faid, that the goods of a felo de Je 
are forfeited before inquifition, viz, immediately upon 
committing the fact. 1 Lev. 8. But fee 5 Rep. 110. 
where it is adjudged that they are not forfeited till it is 
found of record, The lands of inheritance of a felo de 
Je are not forfeited, by reafon he was not attainted in his 
life-time: nor is fuch a perfon’s wife barred of dower, or 
his blood corrupted. 1 Hawk.68, If ajudgment is ob- 
tained by a plaintiff in any aétion, and the plaintiff hangs 
himfelf, fo as to become felo de fe, the debt is forfeited 
tothe King, 1 Sand. 36. 2 Nel/. Abr. 840. Goods 
are forfeited to the King by a felo de fe, for the lofs of a 
fubje&, and breach of the peace. 1 Plowd. 261. But 
thefe forfeitures are oftentimes faved, by the coroner’s 
jury finding their verdiét lunacy ; to which they are in- 
clined on a favourable interpretation, that it is impof- 
fible for a man in his fenfes to do a thing fo contrary to 
nature; but if this argument be good, felf-murder can 
be no crime, becaufe a madman cannot be guilty of any 
crime. 1 Hawk. 67. 

If a perfon Jelo de fe is fecretly made away with, that 
the cofoner cannot view the body ; prefentment is to be 
made of it by juitices of peace, &c. to entitle the King 
to the forfeiture of goods. 5 Rep. 110. Where a per- 
fon is found felo de fe, who on account of lunacy, &e. 
ought not to be fo; or where one is returned nox compos, 
when in truth the party is felo de fe, ce. if there be no 
fault in the coroner, or incertainty in the inquifition, a 
melius inquirendum will not be granted ; but the inqui- 
fition is traverfable in B. R. 3 Mod. 238. 2 Nel/. 
Abr. 840. Although there can be no melius inquirend.’ 
*tis faid the court may order an indiétment to be againft 
the felo de fe; and if that be found, his goods fhall be 
forfeited. 1 Lill. Abr. 601. A pardon of murder, doth 
not pardon felo de fe; but a pardon of all felonies and 
forfeitures doth. By cuftom and practice, the bodies of 
felo’s de fès are buried in the highway, Wc. 

Felons Goovs. The ftatute de prerogativa regis, 
17 Ed. 2. c. 1. grants to the King, ameng other things, 
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the goods of felons and fugitives. If the King grant 
toa man and his heirs felons goods, the grantee cannot 
devife them, &c. on the ftatute 32 H.8. c. 1. becaufe 
they are not of a yearly value; but where a perfon 
is feifed of a manor, to which they are appendant, it 
is otherwife, for they will pafs as appurtenant. 3 Rep. 
32. A perfon committed to prifon on fufpicion of fe- 
lony, having the money taken from him which he hałd - 
about him before conviétion, brought an action of tref- — 
pafs for feizing his money, &c. on the Stat. 1 R. 3.°c. 
3. by which it is enatted, that no perfon hall take the 
goods of another, Gc. Raym. 414. 2 Ney. 839. See 
Flight. 

sp cloity, (Felonia, Fr. Felonnie) As Sir Edward Coke 
tells us, is derived from the Latix word’ fel, or from 
the old Sax. fell, one fignifying gall, and the other fierce ; 
and his reafon is, becaufe either of thefe words are fuitable 
to the crime, which is always intended to be done with — 
a bitter or fierce mind: But the learned Spelman gives a 
different account of the derivation of this word, that it 
comes from the Saxon word feah, which fignified a re- 
ward or elftate,land the German lon, which in Englifp is price; 
and this was formerly a crime punifhed with the price, 
viz. the lofs of eftate. And before the reign of K, H. 
1. felonies were punifhed with pecuniary fines; for he was 
the firt who ordered felons to be hanged, about the year 
1108, à 

The judgment againft a man for felony hath been the __ 
fame fince therĉign of this King, i. e. That he be hanged 
by the neck till dead; which is entered /u/pendatur per 
collum, Fc. 4 Int. 124. Felony was anciently every 
capital crime perpetrated with an evil intention: Allca- 
pital offences by the Common law, came generally under 
the title of felony; and could not be exprefled by any 
word but felonice; which mutt of neceffity be laid inan 
indictment of felony. 1 Infl. 391. It is always accompa- ‘ 
nied with an evil intention ; and therefore fhall not be y 
imputed to any mifanimadverfion. But the bare intention 
to commit a felony is fo very criminal, that at the Com- 
mon law it was punifhable as felony, where it miffed of Sy 
its effe& through fome accident ; and as our law now is, 
the party may be feverely fined for fuch an intention. 1 
Hawk. P. C. 65. i F rim 

Felony is included in high treafon, H. P.C.11. We — 
account any offence felony, that is in {degree next petit 
treafon; and at this day felony includes petit treal 
murder, homicide, fodomy, rape, burning of 
burglary, robbery, breach of prifon, refcous and efcape, 
after one is imprifoned or arrefted for felony, with other 
offences particularly enumerated in the tables to the fta 
tutes. Itis either by the Common law, or by flatute > 
Felony by the Common law is againit the life of aman; 
as murder, manflaughter, felo de fe, fe defendendo, &c. 
Againft a man’s goods, {uch as larceny, and robbery: 
Againft his habitation, as burglary, arfon or houfe-burn- 
ing; and againft publick juitice, as breach of prifon. 
3 Inf. 31. Piracy, robbery, or murder upon the fea, 
are felonies punifhable by the C/wi/ law; and likewife by 
ftatute : And felonies by ftatute are very numerous. Mod. 
Tuft. 180. Felony is diltinguifhed from lighter offences, 
in that the punifhment of it is death ; but net always, for — 
petit larceny is felony, and the indictment againft fuch an 
offender muft run, felonice cepit, yet it is not punithed by 
death, though it be lofs of goods: And of felonies in general, 
there are two forts ; one of which for the firit offence is al- 
lowed clergy, and another that is not; but clergy is grant- 
ed where it is not exprefly taken away by ftatute. 
Staundf. lib, 1. Felony is punifhed with lofs of life, and 
of lands, not entailed, goods and chattels; but the 
ftatutes make a difference in fome cafes concerning lands, 
as the 37 H. 8. c. 6, And felony ordinarily works cor- 
ruption of blood; unlefs a ftatute making an offence fe- 
lony, Ordains it fhall be otherwife, as fome ftatutes do, 

The punifhmentof a perfon for felony, by our ancient 
books, is, 1f, T'o lofe his life. zdly, To lofe his blood 
as to his anceftry, and fo as to have neither heir nor 
terity. 3dly, To lofe his goods. 4thly, To lofe 
lands; and the King fhall have annnm, diem & waft 
to the intent that his wife and children be caft out of 
houfe, his houfe pulled down, and all that he had for his’ 
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comfort or delight deltroyed. 4 Rep. 124. A felony by 
 ftatute incidentally implies, that the offender fhall be fub- 
__jeét to the like attainder and forfeiture, &c. as is inci- 
= dent toa felon at Common law. 3 Inf. 47, 59, 90. 
And when perfons are to undergo judgment of life and 
= member for any crime by ftatute, it is felony thereby, 
whether the word felony be mentioned or not. 1 Hawk. 


‘ 






All felonies are feveral, and cannot be joint; fo that a 
= pardon of one felon, cannot difcharge another: but the 
felony of one man may be dependant upon that of another, 
“and the pardon of the one by a neceffary confequence 
= enure to the benefit of the other, as in cafes of princi- 
pal and acceffary, e. 2 Hawk. P. C. 387, 380. Pri- 
` vate perfons may arreft felons by their own authority, or 
by warrant from a juftice of peace: And every private 
= perfon is bound to affiit an officer to take felons, Sc. 
pk Hawk. 75. And if a perfon be brought before a juf- 
tice on fuipicion of felony, where a felony is commit- 
‘ted, though it appears on examination that he is not guil- 
ty, yetitis faid he is not to be difcharged without trial. 
b. 229. 
But he ought not to be arrefted upon fufpicion of fe- 
_ Tony, except there be probabilis caufa thewed for the ground 
of the fufpicion. 1 Lill. Abr. 603. If a felony is not 
done by a man, but fome perfon elfe, if another hath pro- 
bable caufe to fufpect he is the felon, and accordingly 
doth arret him, this is lawful, and may be juftified : 
st But to make good fuch juttification, there muft be in fact 
a felony committed by fome perfon, without which there 
n be no ground of {ufpicion. 2 Hales Hif. P.C. 78. 
And as to the perfon, there ought to be rea/euable caufe to 
et him, otherwife the arreit will be illegal. 
__ A private man arrefting one for felony, cannot juftify 
breaking doors, to take the party fufpetted ; but he doth 
it athis peril, viz. if in truth he be a felon, it is jufti- 
able; but if innocent, then it is not: To prevent a 
‘murder or manflaughter, private perfons may break doors 
open. 2 Hale Ibid. 82. Oficers may break open a houfe 
- to take a felon, or any perfon juftly fufpeéted of felony ; 

i ia officer hath a warrant to take a felon, who is 
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d in refifting, it is not felony in the officer ; but if 
he officer is killed, it is otherwife. Dalt. 289. 
_ Perfons indiéted of felony, &¢. where there are ftrong 
umptions and circumitances of guilt, are not reple- 
but for larceny, &c. when perfons are commit- 
of good reputation, they may be bailed. 2 
. Ifone be committed to prifon for one felony, 
of gaol delivery may try him for another felony, 
he was not committed, by virtue of their com- 
1 Lill. 602. 
A felon refuling to plead, and put himfelf upon his 
al, fhall be put to the penance of paine fort & dure, 
o If a felon tands mute by the act of God, the fel- 
s to be inquired of by jury, and whether the pri- 
be the fame perfon, and all other matters in the 
ame manner as if the criminal had pleaded. 2 Haw. 
ind it may be inquired of by inqneft of office, 
‘he do fo of malice, or by the att of God. Jbid. 
jarried woman commits felony, in company with 
and, it fhall be prefumed to be done by his com- 
d fhe fhall be excufed. 3 Inf. 310. Ifa man’s 
ing into the ground of another, and he takes 
nimo, not as damage-feafant, it is no finding, 
y : But if 4s fheep ftray into the flock’ of B. 
drives the fame along with his flock, or by mif- 
ears him, this isnot a felony; though if he knew 
another perfon’s, and marks it with his mark, it 
dence of felony. 1 Hales Hif. P. C. 506. 
one fteals another’s goods, and a third perfon 
fly takes them from him; he is a felon as to both 
others. And when there is a pretence of title to things 
fully taken, it may be only a trick to colour fe- 
and the ordinary difcovery of a felonious intent is, 
party doth it fecretly, or being charged with the 
0 Tais it. Ibid: 507, 509. If a perfon to whom 
ds are delivered on a pretended buying them, runs 
y with them, it is felony: And a gueft ftealing plate 
fore him at an inn, tsc. is felony; alfo perfons who 
e the charge of things, as‘a fervant of a chamber, e. 
be guilty of felony: And the leaft removing 
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of a thing in attempts of felony, is felony, though it be 
not carried off. 3 Infi. 308. Raym. 275. 

But goods muft not be of a bafe nature; fuch as 
dogs, &c. nor fere nature, as deer, hares, &5c. except 
they be made tame, when it will be felony to fteal them. 
If any turkeys, geefe, poultry, fifh ina trunk, &e. are 
taken away, it is felony. 3 Infl. 309; 310. Stealing of 
tame peacocks, is felony ; fo of herons, and young hawks 
in their neits: tis otherwife of pheafants, partridges, 
conies, êc. although they be fo kept that they cannot 
efcape; if they be not reclaimed, and known. Fens. 
Cent. 204. As to cats, dogs; monkeys, and the like ; 
though it be not felony to take them, trefpafs lies for 
them. enk. ibid. i 

Felonies by ftatute, Are very numerous, and as this 
work will not admit of a proper enumeration, we muft 
refer to the Table of the quarto edition of the Statutes, 
where they are fet forth in alphabetical order. 

feme Covert, Is a married woman; who is likewife 
faid to be covert baron. See Baron and Feme. 

feme fole, (Fr.) A woman alone, that is unmarried ; 
and if fhe marries, her debts become thofe of the hufband, 
&c. 1 Rol. Abr. 351. Feme Sole Merchant. See Baron 
and Feme, and London. 

Fence, Is a hedge, ditch, or other inclofure of land for 
the better manurance and improvement of the fame. And 
where a hedge, and ditch join together, in whofe ground 
or fide the hedge is, to the owner of that land belongs the 
keeping of the fame hedge or fence, and the ditch adjoin- 
ing to it on the other fide, in repair and fcoured. Par. 
Offic. 188. An action of the cafe or trefpafs lies, for not 
repairing of fences, whereby cattle come into the ground 
of another, and do damage.» 1 Salk. 335. Alfo itis pre- 
fentable in the Court-Baron, &c. Vide <Approvement. 
Stat. 13 Ed. 1. and Inclofure. i 

FencesMonth, (menfis prohibitionis, or menfis vetitus ) 
Is a month wherein female deer in forefts, Ge. do fawn, 
and therefore it is unlawful to hunt in forefs during that 
time; which begins fifteen days before Mid/ummer, and 
ends fifteen days after'it, being in all thirty days. Marw. 
part 2. cap. 13. Stat. 20 Car. 3. cap. 3. Some antient 
forefters call this month the defeace-month, becaufe then 
the deer are to be defended from. being difturbed, and the 
interruptions of fear and danger; as there are certain 
defence-months for filh, particularly falmons, as appears by 
the Stat. Wem. 2. cap. 47, Fe. Serjeant Fleetwood 
faith, that the fence-month hath been always kept with 
watch and ward, in every bailiwick throughout the whole 
foreft, fince the time of Canutus. Fleetwood’s Foreft 
Laws, p. 5. 

Fengeld, (Sax.) A tax or impofition, exa&ted for the 
repelling of enemies. Pecunia vel tributum ad arcendos 
hoftes erogatum. MS. Antiq. 

Fens, (paludes) Are low marfhy grounds, or lakes for 
water; for the draining whereof in this kingdom {feveral 
flatutes have been enatted. The ttatutes 4 Fac. 1. c. 8. 
€f 13. make provifion for draining and fecuring from in- 
undation the drowned grounds and marfhes of Le/ne/s and 
Fants in Kent; and the fens and low grounds in the i/fe of 
Ely. The 15 Car. 2. cap. 17. appoints William, Earl of 
Bedford, and other adventurers, a corporation, for the 
draining of Bedford Level in Bedford/bire, confifting of a 
governor, bailitts, and confervators, @c. who have power 
to lay and levy taxes within the great level of the fens ; 
and alfo to erect works within the fame, for carrying the 
water to the fea, making fatisfaction to the owners of 
lands for injury received ; and throwing down any of the 
faid works, incurs treble damages, &c. 

By 16 & 17 Car. 2. c.11. Deeping fins, &c. in Lin- 
colnfhire, are to be drained from water; and Edward Earl 
of Mancheffer, and feveral others are declared undertakers 
thereof, on certain trufts, with power to erect banks, 
bridges, drains, locks, fluices, ¥c. for recovery of the 
faid fens; and affeffees of lands held by the adventurers 
under-the truflees, may hold affemblies for making of by- 
laws, for the management of the works of draining; they 
may charge the owner of the lands by an acre tax, We. 
and on default of payment, fell the defaulters lands, &e, 

The 11 Geo. 2. c. 34. ordains that commiffioners fhall 
be appointed to put this act in execution, for effectually 
draining and preferving of the feas in the ifle of Ely in 

Cam- 
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Cambridgefoire; who are authorifed to make drains, dams, 
é%c. and proper works thereon: and the faid commif- 
fioners may charge proprietors with a proportionable acre 
tax, viz. for Waterden Fen, at the rate of 55, and Red- 
moor, Cawdle Fen, and the Holts, at 2s. an acre by the 
' year, for four years; and afterwards at an yearly rate, 
not exceeding 1s. 6d. per acre; they may likewife bor- 
row money for maintaining and effecting the works, by 
afligning over the duties: perfons ob&racting the drain- 
ing to forfeit 100/, and if any perfon fhall burn any of 
the engines erected, he fhall-be imprifoned -three years ; 
and being convicted again of the like offence, to be guilty 
of felony. And for raifing money, for draining and fu- 
ture prefervation of Deeping fens, a rate of 20s. an acre 
is to be paid, by all the taxable land owners, according to 
agreement of the proprietors; levied by diftrefs of goods, 
or fale of defaulters lands; which may be alfo mortgaged 
to raife the money, &c. by 11 Geo. 2. c. 39 

By the Stat. 21 Geo. 2. c. 18. Commiffioners are ap- 
pointed for draining and preferving certain fen lands in 
the feveral parifhes of Maney, Upwell, Welney, Downham, 
Witcham, and in a certain extraparochial place in Byal 
Fen, within the ifle of Eh, and county of Cambridge, 
who may make an affeflment of 15. 6d. per acre 
yearly, on which they may borrow money, with like 
powers, authorities and directions as in Stat. 11 Geo. 2. 
cap. 34. See Stat. 22 Geo. 2. ¢. 11, 16, 19. as to fen 
lands in the parifhes of Sutton, Mepal, Witcham, Chatteris, 
Doddington, Somerfham, Upwell, Outwel, Demer, Welney, 
Whittlefey and Padley with Fenton in Ely, Cambridge and 
Huntingdon, with many others, which fee in the Table to 
the 4to edition of Statutes at Large. 

feod or Feud, Is defined to be a right which a vaffal 
hath in lands, or fome immoveable thing of his lord’s, to 
ufe the fame, and take the profits thereof hereditarily ; 
rendring unto the lord fuch feodal duties and fervices as 
belong to military tenure, &c. and the property of the 
foil always remaining to the lord. Spel. of Tenures, 
ap. 1. 

finals (feodalis, vel feudalis) Of or belonging to the 
fee. Stat. 12 Car. 2, cap. 24. 

Feodalitp, Fealty paid to the lord by his fodal tenant. 
Fecit feodalitatem fuam, prout decet diGo domino. Cartular. 
Rading. MS. 

Feovdary, or Feudarp, (feudatarius) An officer of the 
court of wards, appointed by the mafter of that court, by 
virtue of the ftatutes 32 Hex. 8. cap. z6. whofe bufinels it 
was to be prefent with the ¢/eheator in every county at the 
finding of offices of lands, and to give in evidence for the 
King as well concerning the value as the tenure ;. and his 
office was alfo to furvey the lands of the ward, after the 
office found, and to rate it. He did likewife affign the 
King’s widows their dowers ; and receive all the rents of 
wards lands within his circuit, which he anfwered to the 
receiver of the court. This office feems to be wholly taken 
away by Statute 12 Car. 2. cap. 24. 

Feodatary, Was the tenant who held his eftate by feo- 
dal fervice ; and grantees, to whom lands in feud or fee 
were granted by a fuperior lord, were fometimes called 
homagers ; and in fome writings are termed waffals, feuds, 
and feodataries. See Feuds. 

feodum. See Feud. 

Feooum MPilitis, A knight’s fee: feodum laicum, a 
lay fee, or land held in fee of a lay lord. Kennet’s Gloff. 
See Feuds. 

Feoiment, (feofamentum, from the Gothick word feu- 


dum, and fignifies donationem feudi) Isa gift or grant of 


any manors, meffuages, lands or tenements, to another in 
fee, to him and his heirs for ever, by the delivery of feifin 
‘and poffeffion of the thing given or granted; and in every 
feoffment, the giver or grantor is called the feofor, and he 
that receives by virtue thereof, is the feoffee. Littleton 
fays, the proper difference between a feoffor and a donor, 
is, that the one gives in fee-/imple, the other in fee-tail. 
Litt. lib. 1. cap. 6. Accomp. Conv, 1 Vol. 71. The 
deed of feoffment is our moft antient conveyance of lands ; 
and in records we often find fees given to knights under 
the phrafes of de veteri feoffamento, and de novo feoffamento; 
the firft whereof were fuch lands as were given or granted 
by King Henry I. And the others, fuch as were granted 


after the death of the faid King, fince the beginning c 

the reign of Henry I. 
veyance was by feoffment, to which livery and 
was neceflary, the poffefion being thereby given to 
feefee; but if livery and feifin could not be 
by reafon there was a tenant in poffeffion, t 
verfion was granted, 
torned. 
refpeéts, to excel the conveyance by fine and y. 
it clearing all diffeifins, abatements, intrufions, Pats: 
wrongful “eftates, which no other conveyance doth: i 
for that it is fo folemnly and publickly made, it has 

of all other conveyances the moft obferveds 
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in fuch a moor, which contains 100 acres, aver 
of them is fuficient. 


parceners, either may make a feofment of her ma 
and the deed ought to comprehend beth, and the fh 
make livery in one fecundum formam chariæ thi 
in the other the next year. Coa, L. pie b 
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and the particular tenant 3 


1 Infl. 9,49. And a feofment is faid, in fe 
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I. Of what things a feofiment may be made. - 
Il. Who may make a feoffment, and how it is to be n 
II. Of the different kinds of livery, with their | 
. and operations. 

I. Of what things a feoffment may be made 
A feoffment may be of a mefluage, land, n 


pafture, or other corporal thing; and of a moiety, 1 thi 
or fourth part of it; that lies in livery. 


So a feoffment may be made of lands, in which ; a 


nually afligned in fuch a meadow; and ‘livery 3 
acre, which he has at the time of the feoffment, is { 
cient. 


Co. L. 4..a. 48. 6. 2 Rol. 10. 1. 40 ad 50 
So, if a feoffment be of fifty acres towards t 


2 Rol, 11. l. 5. Dy. 
So, if two manors be divided alternis wici. 


rent, Aaa s common, tg c 2 Rol. 1. 
it be an advowfon, es in grofs. 
Acc. 2 Rol, firhie ls 


as, if 4, agrees ie indenture to convey 20 
land to fuch an ufe, and zos. per annum 
and makes a feoftment of all his lands to 
indenture; it will be void for all but t 
was made, it not being afcertained which 
ufe, and which to the other.: R.1. Rol. 

In deeds of feoffment, there muft be ag 
is, one able to grant the thing conveyed 
feoffee capable to take it; and a thin 
granted in the manner the law requireth. 1 


Il. Who may aake a feoffment, and bow it is. 
If a perfon xox compos makes a feofment 
livery himfelf, this is allowed on all hands to 
bind himfelf, fo that he can by no procefs | 
the feoffment, and reftore himfelf to the p 
fame law ofan ideot; and the reafon is, 
inveftiture being made before the pares curie;, 
atteftation in not be. defeated by the pe 
becaufe it is prefumed they are competent juc 
ability of the feoffor to make fuch feoffment. 
2. Co. Lit. 247.. 4.00.125,a. Show. Pi 
and fee tit. Ideots and Lunaticks, and pof 
But if an infant makes a feoffment, a a nda 
himfelf, this fhall not bind him, but he hi mn olf r 
it by writ of dum fuit infra etatem; yet t 
of the infant is not void in itfelf, as well 
allowed to contract for his benefit, as that 
be fome act of notoriety to reftore the pof 
equal to that which transferred it from 
2 Rol, Abr. 2. 8 Cow42,43. Whittingham 
But if an infant makes a feoffment, an 
attorney to make livery, that is voids; foi 
compos makes a furrender or releafe, this is 
fo if he makes a letter of attorney to give li 
heir at law after the nies of the ns of 















‘ideot, may avoid his feoffment; and fo may 
pon an office found of his lunacy during his 
Ms. Co. Lit, 247. a. 4 Co. 125.4. 2 Rol. 
ow. Parl. Cafes 153. 

J ft be livery of feifin in all feoffments; and 
&@e. where a corporal inheritance or freehold doth 
ind without livery, the deed is no feoffment, gift 
demife. Lit. 59. 8 Rep. 82. But a freehold may 
fs ut livery by the ftatute 27 H. 8. c. 10. By 
which ftatute, a feoffment to the ufe of the feoffor, 


Bee a asi be oF Ath thing wlicedoe Ti- 
nd feifin may not be made; for no deed of feoff- 
good to pafs an eitate without livery of feifin ; 
either of the parties die before livery, the feoffment 
’ Plowd. 214, 219. Though where a feme feof- 
feoffment of lands with livery in view, and 
ed the feoffee before the livery was executed by 
tt lentry ; it was adjudged the livery might be executed 
te irriage, the feoffee having not only an authority 


. fupplies the place of livery and feifin. Wood’s 











infolled, but no livery made; and it was adjudged no good 
feoffment, but the inrollment fhall conclude the perfon to 
fay that it was not his deed. Pop. 6. 2 Nel/. Abr. 844: 
If a bargain and fale of lands be not inrolled, and the 
bargainor deliver livery and feifin of the lands fecundum 
formam charta, Sec. it has been held a good feoffment. 
2 And, 68. 

A feoffment in fee made upon condition not to alien; 
the condition is void; becaufe ’tis repugnant to the eitate ; 
but if livery is had, the feoffment will be good againft the 
feoffor: anda bond with condition that the feoffee hall 
not alien, is faid to be good. 1 Co. Inf. 206. 2 Cro: 
596. If a man makes a feoffment of lands on condition, 
that the feoffee fhall give the lands to the feoftor, and his 
wife in {pecial tail, remainder to the heirs of the feoffor ; 
and he dies before fuch gift is made; the feoffee ought to 
make it as near the intent of the condition as may be; , 
viz. to the wife without impeachment of wafte, remainder 
to the heirs of the body of her hufband, on her body be- 
gotten, and remainder to the hufband’s right heirs. In 
cafe the feoffor and his wife both die, the feoffee then 





































but an intereft paffed by the livery in view, and | fhould make the eftate to the iffue, and heirs of the body 
woman did all on her part to be done. 1 Vent. 186. | of his father and mother begotten, remainder to the right 
man may either give or receive livery by letter of | heirs of the hufband or father. 1 Jn/?. 219; 220. 
» for fince a contraét is no more than the con- Tenant in tail makes a feoffment in fee; the inhe- 
«a man’s mind to a thing, where that confent or | ritance of the tail is not given to the feoffee by the feof- 
rence appears, it were unreatonable to oblige | ment, nor is he thereby tenant in tail; for none fhall be 
perfon to be prefent at the execution of the contract, | tenant in tail but he only who is.comprehended in the 
may as well be performed by any other perfon de- | gift made by the donor. But it gives away all, the im- 
for that purpofe by the parties to the contract. | mediate ekate the feoffor had. Plowd. 562. Hob. 335. . 
it. 52. 2 Rol, Abr. 8. -| If leffee for life, and the reverfioner in fee, make a poke. 
t fuch delegation or authority, to give or’ receive | ment in fee by. deed, each gives his eftate ; the leffee his 
muft’be by deed, that it may appear to the court, | by livery, and the fee from him in remainder. 6 Rep- 
arney had a commiffion to reprefent the par- | 15. Lill. dbr. 609. A feoffment was made, habendum 
re to give or take the livery, and whether the | to the feoffce and his heirs, after the death. of the feoffor, 
‘was purfued. Co. Lit. 48. 6. 52. a. 2 Rel. | and livery was made; yet it was held to be a void feof- 
1 and Grobie. j : ‘| ment, for an eftate of freehold in lands cannot begin ata 
nan be diffeifed, and makes a deed of feoffment, | day to come: but where a leffor made a leafe for lives, - 
ter of attorney to enter and take pofieffion of the | and granted the reverfion to another for life, whofe eftate 
“aftetwards to make livery, according to the | for life was to begin after the death of the furvivor of the 
charter, it will be a good feoffment, though | other leffees for life, this was adjudged a good eftate in 
of pofleffion at the time of the deed made; | reverfion for life, Hob. 171. 1 Nel Abr. 846. ‘ 
nent takes effect by the livery, and not by | If the hufband alone make:a feoffment of his wife’s 
9. Lit. 48, 52. land, or of both their lands, his wife being on the land 
it being a Common law conveyance, and | and difagreeing to it; this will’be good againft all per- 
very, makes a tranfmutation of eftate ; but | fons but the wife: alfo fo itis, if one jointenant makea 
ice on the ftatute of ufes, as a covenant to | deed of feoffment of the whole land, his companion, being 
, &c. makes only a tranfmutation of poffef- | then upon it: or if a man diffeife me of my. lands, and 
of eftate. 2 Lew. 77. 1 Vent. 378. A'| then enfeoff another thereof, whilft I am upon the land, 
the ufe of 4. for life, the remainder to B. | &c. Perk, Se&, 219, 220. 
take the eftate, B. fhall take prefently,| Every- gift of feoffment of lands made by fraud, .or 
le eftate is out of the feoffor by livery; | maintenance, fhall be void; and the diffeifee, notwith- 
d been by covenant to ftand feifed, he fhould | ftanding fuch alienation, fhall recover againft the firft dif- 
en till after the death of 4. but it would | feifor his land and double damages ; provided, he com- 
venantor, who fhall have the ufe in the | mence his fuit in a year after the difleifin, and that the 
Lev. 77. 1 Leon. Ca. 279. Before the | feoffor be pernor of the profits. Stat..1 R. 2. ce Qe- See 
n. 3. If a man had made feoffment in fee, | 11 H. 6. c. 3. ` 
aring any ufe, it fhould have been to the ufe 
ee; though now by that ftatute, where no confi- 
or declaration of ufe is expreffed, it fhall go to 
uimfelf. 2 Leon. 15, 16. If I convey lands 
mt, which I have on the part of the mother, to 
id his heirs, without confideration; the ufe will 
a ‘land fhall return again to me and my 
part of the mother ; yet if I declare the ufe 
d my heirs, or upon fuch feoffment referve a rent 
nner, it fhall go to my heirs at the Common 
g a new thing divided from the land. Hod. 
3231. 1 Rep. 100. Dyer 134. Where 
.feoffment, without any confideration; by 
ate and poffeffion paffes, but not the ufe, which 
ce to his heir. 1 Leon. 182. 

-in fee is made to the ufe of fuch perfons, 
‘ates, as the feoffor fhall appoint by his 
he ufe of the laft will; by operation of law 
in the feoffor, and he is feifed of a qualified 


intil he makes his will, and declares the ufes ; 








II. Of the different kinds of livery, with their efe@s and 
operations. 

Livery. may be by deed, and within view, or in law. 

The livery in deed, is the aétual tradition of the land, 
and is made either by the delivery of a branch of a tree, 
or a turf of the land, or fome other thing, in the name 
of all the lands and tenements contained in the deed ; 
and it may be made by words only, without the delivery 
of any thing; asif the feoffor being upon the land,. or 
at the door of the houfe, fays to the feoffee, I am content 
that you foould enjoy this land according to the deed, or 
Enter into this boufe or land, and enjoy it according to the 
deed; this is a good livery to pafs the freehold, .becaufe 
in all thefe cafes, the charter of feoffment makes theili- 
mitation of the eftate, and then the words {poken by the 
feoffor on the land, are a fufficient indicium to the people 
prefent, to determine in whom the freehold refides during 
the extent of the limitation ; befides, the words being 
relative to the charter of feoffment, plainly denote anin- 
tention to enfeoff. Co. Lit. 48. a. 9 Co. 137. b...The-. 
rowgood’s cafe. 6 Co. 26. Sharp’s cafe. 2 Rol. Abr. 7. 
And fee Cro. Fac. 80. which feems cont’. 
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ill is made, it is only direétory, for no- 
y it but all by the feoffment. -6 Rep. 18. 
_ A feoffment in fee, upon condition, e. was 


` 
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But if a man without any charter, being in his houfe, 
fays, I here demife you this boufe, ‘as long as I live, paying 
20/. per annum, this paffes' no freehold, but only an 
eftate at will, becaufe the word demife denotes only the 
extent of the limitation of the eftate intended to be con- 
veyed ; but bare words of limitation, without fome atts 
or words to difcover the intention of the feoffor to deliver 
over the pofleflion, are not fufficient to convey the free- 
hold; for if a charter of feoffment be made to a man and 
his heirs, this, without fome other aét, or word to give 
the poffeflion, only pafles an eftate at will, beeaufe the act 
of delivery is requifite to the perfection of the charter ; 
but befides the charter of feofiment, there muf be fine 
act or words to deliver over the poffeffion, before the feoffee 
can enjoy it purfaant to the charter, 6 Co. 26. 2 Rol. 
Bur.-7. Co. Lit. 48.- Cro. Blix. ‘A8Z. 9. Co. 138. 
Moor, pl. 632. 

The livery within view, or the livery in law, is when 
the feffor is not a&ually on the land, or in the houfe, 
but being in fight of it fays to the feoffee, J give you 
gonder houfe, or land, go and enter into the fame, and iake 
pollelfion of it accordingly ; this fort of livery feems to be 
made at firft only at the court barons, which were anti- 
ently held /xd dio, (that is, in the open air) in fome open 
part of the manor, from whence a general furvey or view, 
might have been taken of the whole manor, and the 
pares curiæ eafily diftinguifhed that part which was then 
to be transferred. Pollex. 47. 

But this fort of livery is not perfect to carry the free- 
hold, till an aétual entry made by the feoffee, becaufe 
the poffeflion is not aétually delivered to him, but only 
a licence or power given him by the feoffor to take pof- 
feffion of it; and therefore, if either the feoffor or feoffee 
die before livery, and entry made by the feoffee, the 
livery within the view becomes ineffectual and void; for 
if the feoffor dies before entry, the feoffee can’t after- 
wards enter, becaufe then the land immediately defcends 
upon his heir, and confequently no perfon can take pof- 
feflion of his land without an authority delegated from 
him who is the proprietor; nor can the heir of the feoffee 
enter, becaufe he is not the perfon to whom the feoffor 
intended to convey his land, nor had he an authority from 
the feoffor to take poffeffion; befides, if the heir of 
the feoffee were admitted to take poffeffion after his fa- 
ther’s death, he would come in as a purchafer, whereas 
he was mentioned in the feoffment to take as the repre- 
fentative of his anceftor, which he can’t do fince the 
eftate never vefted in his anceftor. Co. Lit. 48. &. 
2 Rol. Abr. 3, 7. 1 Vent. 186. Moor 85. Pollex. 48. 

The livery within view may be made of lands in an- 
other county than where the lands lie, becaufe the tranf- 
fation of the feud was often made at the court-baron, in 
the prefence of pares curiz ; and thefe courts being held 
Jub dio, the pares could have a diftin& view of every part 
of the manor; and therefore were proper to attett this 
fort of inveftiture, tho’ the lands were in a different 
county, ‘for notwithftandig that, they might have been 
part of the fame manor, for which the court was held. 
Co. Lit. 48. b. 

This ceremony was firt inftituted, that the pares of 
the county may, upon any difpute relating to the free- 
hold, determine in whom it is lodged, and from thence 
be the better enabled to determine in whom the right is. 
Hence therefore it is, that if a man makes a feoffment, 
or Teafe for life, to commence in futuro, and makes li- 
very immediately, the livery is void, and only an eftate 
at will paffes to the feoffee; for the defi ign of the inftitu- 
tion would fail, if fuch livery were effectual to pafs the 
freehold ; for it would be no evidence, or notoriety of 
the change of the freehold, if after the livery made, the 
freehold ftill remained in the feoffor; the ufe of the in- 
veftiture would rather create than prevent the uncertainty 
of the freehold, and in many cafes would put men to 
fruitlefs trouble and expence in purfuit of their right; 
for by that means, after a man had brought his precipe 
againft a perfon, whom he fuppofed to be tenant to the 
freehold, and had proceded in it a“confiderable time, the 
writ might abate by the freehold’s vefting in another, by 
virtue of a livery made before the purchafe of the writ. 
Another reafon why fuch future interefts can’t be al- 


lowed to pafs by any act of livery was, becaufe no man } 
would be fafe in his purchafe, if the operation of livery 
might create an eftate, to commence many years after 
the livery was made; and though they have allowed 
future interet, to commence by way of leafe, yet 
had no fuch ill effect in making purchafes uncertain, | 
caufe anciently they were under the power of the f 
holder, who by recovery might deftroy them ; and now, s 
unlefs fuch leafes are made upon good confiderations, 
they are fraudulent againit a purchafer ;. and ’tis Rot to ia 
be prefumed, that leafes at great diftances fhould be por- ae 
chafed for value. Cro. Eliz. 451. 2 Vent. 204. Cons 
Liti 217 5 Co. 94.-b. a 

Hence, by the way, we may account why a freeh )| 
in reverfion or remainder can’t be granted iu futuro 
though there no livery is neceflary to pafs i it; as w. 
A. is tenant for life, remainder to B. in fee; 4. mak s 
a leafe for years to C. and afterwards grants the land 
D. habend’ from Mich. next enfuing, for life; 
grant to D. was adjudged void, though C. attorn 
it after Michaelmas, becaufe fuch fature grants cri 
uncertainty of the freehold, and the tenant of th 
hold being the perfon who is to anfwer the ‘tran 
præcipe, and was anfwerable to the lord for the fervi 
it were unreafonable to permit him, by any a& oi 
own, to prevent or delay the profecution of thei 
Cro. Eliz. 451. 2Ven. 204. Co. Lit. 217. 5 
b. 2 Co. 55. Buckler’s cafe. 2 And. 29. Moor 
Cro. Eliz. 450,586. . Hob. 170; 17%: 1guaas Dh 
Rol. Rep. 261. See Livery of Seifin. 

A deed of feofrment is be made by the wor 
granted, bargained, enfeoffed, Sc. "The way of pleadin 
teoffment is thus, wiz. That 4. B. was feifed in fec 
the place where, Gc. and being fo feifed, Seofiavit qu 
dam C. D. inter alia per nomina omnium; c. habend. 
tenend. di? tenementa, (Fc. prefa? C, D. & heres 
in perpetuum ad folum opus & ufum, Se. 3 Salk 

Fere Mature, In our law fignifies beatts and 
are wild, in oppofition to the tame; fuch as hares, 
wild geefe, and the like, wherein no man may 
property. 2 Cro. 293. 

Ferdfare, (from the Sax. fyrd and fare ite 
quietantiam eundi in exercitum. Fleta, lib. 1. 

Ferdiwwit (Sax. ferd exercitus, & wite 
ufed for being quit of manflaughter, comm 
army. Fleta, lib. 1. It is rather a fine impofed 
fons for not going forth in a military expedition; t 
which duty all perfons who held land, were 
obliged : and a neglect or omiflion of this ¢ 
vice to the publick, was punifhed with a pecuni 
called the ferdwite. Cowel. ft: 

Ferial Days, (dies feriales, feria) Acci 
Latin dictionary are holy-days; but in the, Sv 
c. 5. Férialdays are taken for working day 
of the week, except Sunday; the week days i 
guithed from Sunday, the profane from the facret 
called dies feriales, by a chater dat. 28 Mart. 
Ex Cartular. Eccl. Elyenfis. Ms. 

Ferlingata tere, A quarter or fourth pa 
land. Decem acre faciunt fe rlingatam, 4 
faciunt virgatam, & 4 virgate faciunt hidam 
antient records there is mention of fer/ingus a 
terre. Mon. Ang. tom, 2. f. 8. See Fard 

Ferm, (frma) “A howfe and land let by 
Vide Farm. Ka 

Fermarp, (from the Sax. vee vidas) 
tal ; and we read of friers of the frmary. 

Fermifona, The winter feaion of ki 
tempus pinguedinis is the fummer teafon, Qu 
&F heredes fui de cetero quolibet aano poffunt capes 
parco de, Sc. unam damam. in fermifonàa. 
Jandi Martini & Purif. beate Mariæ, et una 
pinguedine inter feflum, Sc. Fin. Concor. ii 
Regis apud Litchfield coram Roger. de Turkilby, 
Hugonem de Acouer Quer. & 5 Will, de Aldet 
Penes Will, Dugdale, Mil’. 

Fernigo, A piece of wafte ground where 
Cartular. Abbat. Glafton. MS. 


















































































TA the iron work of three ploughs. Zib. Nig. 
An iron colour, particularly applied to 


liberty by prefcription of the King’s grant, 
boat for paffage upon a river, for carriage of 
| men for reafonable toll: it is ufually to crofs a 
er. Terms de Ley. <A ferry is no more than a 
on highway; and no aétion will lie for one’s being 
‘in his paffage, unlefs he alledge fome particular 
. 3 Mod. Rep. 294 
y is in refpect of the landing-place, and not of 
s the water may be to one, and the ferry to 
er; as “tis of ferries on the Thames, where the ferry 
places belongs to the archbishop of Canterbury, 
he mayor of London has the intereft of the water ; 
Jerry, the land on both fides of the water 
ong to the owner of the ferry, or otherwife 
ot land on the other part. 13 April 23 Eliz. in 
ill 11. Inhabitants of Ipfwich v. Brown. And 
rry ought to have expert and able ferrymen, and 
ve prefent paflage, and reafonable payment for the 
re. And itis requifite to have one, who has pro- 
ferry, and not to allow every fifherman to 
ecarry at their pleafure, for divers inconve- 
and efpecially when a place is between the di- 
f two counties, any felon may be conveyed from 
nty to another, fecretly, without any notice. 
eee 
an, if it be on falt water, oughtto be privi- 
being prefed as a foldier, or otherwile. 
“A4. ut ftp. > 
a ferry cannot fupprefs that, and put up a 
place without licence, and ad guod damnum 3 
cat 3 Will. &@ Mar. Show. 243, 
Gari. 0193 0S Cots .B SQlks 


granted at this day, he that accepts fuch 
ound to keep a boat for the publick good; per 
Show. 257. in the cafe of Pain v. Par- 


n for the inhabitants to be difcharged of toll, 
a reafonable beginning by agreement, as that 
tants of the town might be at the charge of 
the grant, and in confideration thereof, one 
| the boat, and take toll ; and the inhabitants 
er Holt Ch. J. Show. 257. ut fup. 
ferry was for all paffengers paying toll, but 
f 4. were toll-free.. An inhabitant of 4. 
ion for taking toll, but not for neglec- 


‘information. ibid. 

keeping up a Ferry, has been held to be in- 

See Bridge. 

_To {peak fuddenly—Nemo pote? placitare, 

Oy edum ejus ferfpeken de omnibus caufis, 
- I. Cc. OF. 


“Cappis, Were fome grand holy-days, on 

choirs and cathedrals wore caps. Vitex 

AD- 80, 83. : 

The Sax. Feffinman fignifies a furety or 

be free of fe/ingmen, was probably to be 

pledge, and not bound for any man’s forth- 
uld tranfgrefs the law. Mon. Ang. Tom. 1. 


, Earneft given to fervants when hired 
1 fervice, fo called in fome Northern parts of 
the Sax. Fenian, to faften, or confirm. 

A feat ; Feflum S. Michaelis, the feaft of St. 


toum, The feaft of fools. See Caput 
| Signifies in the German tongue Guerram, 


ly nd according to Lambard, capitales inimi- 
find ufed in Scotland is a combination of kin- 


bs lit G 


dred for revenging the death of any of their blood againft 
the killer, and all his race ; or any other great enemy 
Skene. 

Feudal and Feudarp, See Feodal and Feodary. 

SFeudbote, A recompence for engaging in a feud, and 
the damages confequent ; it having been the cuftom in an- 
cient times, for all the kindred to engage in their kinf- 
man’s quarrel. Sax. Did. 

feuds, (Feoda) According to the authorities in 
Robert Hif. Emp. C. V. 1 V. 226. Feodum is compound- 


„ed of od, poffeffion or eftate, and fer wages, pay ; inti- 


mating that it was flipendiary, &c. and granted asa recom- 
pence for fervice, according to Spelman. Eftates in lands 
were originally at will, and then they were called Munera ; 
afterwards they were for life, and then they were termed 
beneficia, and for that reafon the livings of clergymen are 


fo called at this day ; and afterwards they were made 


hereditary, when they were called froda, and in our law 
fee-fimple. Rel. Spel. 9. When Hugh Caput ufarped the 
kingdom of France, about the year 947, to fupport him- 
felf in fuch ufurpation, he granted to the nobility and 
gentry, that whereas till then they enjoyed their honours 
for life, or at will only, they fhould from thenceforth 
hold them to them and their heirs ; which was imitated by 
William called The Conqueror, upon his acceffion to the 
crown of England, for till his reign oe or fees were not 
hereditary, but only for life, or for fome determinate 
time. 3 Salk. 165. Feuds are called by various names, 
according to their refpective natures, As 

Feudum antiquum, A feud defcending toa fon, Ge. 
from his anceftors. Black. Com. 2 V. 212; 221. 

Feurum apertum, A feud refulting back again to the 
lord of the fee, where the blood of the perfon lait feifed 
in fee-fimple, is utterly extin& and gone. Black. Com. 
VR 2AE è 

Feudum honozarium, (and Feudum individuum) An. 
honorary feud, or title of nobility, not of .a divifible 
nature, and defcendible to the eldeft fon, im exclufion of 
all the ret. Black. Com. 2 V. 56, 7. 215. ; 

Feudum impzopzium, An improper or derivative feud ; 
and froda impropria are all fuch feuds as do not fall with- 
in the defcription of feoda propria. Black. Com. 2 F. 
58. i 
Feudum maternum, A feud defcending to the fon 
from the mother. Black. Com. 2 V. 212, 243. 

Feudum nobum, A feud newly acquired by the fon, to 
which in antient times only the defcendents from his bady 
could fucceed, by the known maxim of the early feodal 
conftitutions. Black. Com. 2 V. 212, 221. 

Feudum novum, Held ut antigquum:: defcendible in 
the fame manner as a feudum novum. Black. Com. ibi 

feudum paternum, A feud defcendible, from ‘father 
to fon, &c. Black. Com. 2V. 2433 ETES 

Feudum pzopzium, A proper feud, diftingufhed from 
an improper, which are the two grand and general di- 
vifions. Black. Com. 2 V. 58. otis eh 

As to the hiftory of Feuds. See Dalrymple, Monte/quieu, 
Gilbert, Wright, Crag and Robert Hif, Emp. C. Vo 1 F. 
Mp ice 

Fiat, In our law, is a fhort order or warrant of fome 
judge for making out and allowing certain procefies, &c. 
If a certiorari be taken out in vacation, and tefted of the 
precedent term, the fat for it muft be figned by a judge 
of the court, fome time before the effoin-day of the fub- 
fequent term, otherwife it will be irregular: but it is faid 
there is no need for a judge to fign the writ of certiorari 
itfelf ; but only where it is required by ftatute, 1 Salk, 
150. 2 Hawk. 289. ’ 

Fiat BJulitia. On a petition to the King, for his 
warrant to bring a writ of error ix parliament, he writes 
on the top of the petition fat juffitia, and then the writ 
of error is made out, Sc. And when the King is petiti- 
oned to redrefs a wrong, he indorfes upon the petition, 
Let right be done the party. Dyer 385. Stamf, -Prerog. 
Reg. 22. ts stated 

Fittion of Lato, (Figio juris) Is allowed of in feveral 
cafes : but it muft be framed, according to the rules of 
law ; not what is imaginable in the conceptions of man ; 
and there ought to be equity and poflibility in every legal 

: Fiaim. 
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Fain. There are marly of thefe fions in the civil law ; 
and by fome civilians, it is faid to be an aflumption of 
Jaw upon an untruth, fora truth, in fomething poffible 
to be done; but not done. Godolphin €? Bartol. The 
feifin of the conufee in a fine is but a fion in our law ; 
it being an invented form of conveyance only. 1 Lill. 
Abr. 610. And a common recovery is fiéio juris, a formal 
act or device by confent, where a man is defirous to cut 
of an eftate-tail, remainders, ce. 10 Rep. 42. By 
faion of law, a bond made beyond fea, may be pleaded 
to be made in the place where made, to wit, in [ington 
in the county of Middlefex, &Sc. to try the fame here ; 
without which it cannot be done. 1 Inf. 261. And fo 
it is in fome other cafes ; but the law ought not to be 
fatisfied with /@ions, where it may be otherwife really 
fatisfied ; and fictions in Jaw fhall not be carried farther 
than the reafons which introduce them neceffarily require. 
1 Lill: Abr. 610. 2 Hawk. 320. 

„Finem mentiri, Is when a tenant doth not keep 
that fealty which he hath fworn to the lord. Leg. H. 1. 


Pasay 

Fick, Which we call fee, is in other countries the 
contrary to chattels : in Germany, certain diftriéts or ter- 
ritories are called Fiefs ; where there are fiefs of the empire. 
See Black. Com. 2 V. 45. 

Kings and chieftains, when they fettled in a conquered 
country, beftowed land on their adherents, as a recom- 
pence for their fervice, &c. Thefe grants were called 
Beneficia ; becaufe they were gratuitous donations, and 
honores, becaufe they were regarded as marks of diftinc- 
tion: this is the orgin of fiefs. See the hiftory thereof 
Robert Hift. Emp. C. V. 1 Ve 217, 18, Se. 

Fieri facias, Is a judicial writ, given by the ftatute of 
Wefim.2, 13. Ed. 1. that lies where judgment is had 
for debt, or damages recovered in the King’s courts ; 
by which writ the theriff is commanded to levy the debt 
and damages of the goods and chattels of t hede fen- 
dant, &e. Old. Nat. Br. 152. 

This writ, though mentioned in the ftatute W. 2. 18. 
is a writ of execution at common law, and is called a 
feri facias, becaufe the words of the writ directed to the 
fheriff are Quod fieri facias de bonis & catallis, ce. and 
from thefe words the writ takes its denomination. Co. 
Lit. 290. È. 

The property of goods is vefted by the delivery of the 
J. fa. and an extent afterwards for the King comes too 
late, and that on the ftatute of frauds and perjuries ; per 
Holt. Comb. 123. Trin. 1 WS M. in B: R. Lechmere 
V, Thoroughgood. 

This writ is to be fued out within a year and 
a day after judgment’; or the judgment muft be 
revived : by: fire. facias + but if a feri facias be 
not executed, a fecond feri facias, or elegit may be fued 
out ; and ’tis faid fome years after, without a /cire facias, 
provided continuances are entered from the firft f. fa. 
which ’tis alfo held may be entered after the fecond f. fa. 
taken out, unlefs' a rule “is made that proceedings fhall 
flay, Se -Sidi 59. 2 Nelf. Abr. 776. If a man recover 
debt againft 4. B. and levy part of it by feri facias, and 
this writ is returned ; yet he may take the body in execu- 
tion by capias: for the reft of the debt. Rall. Abr. go4. 
The fheriff on a fieri facias is to do his beft endeavours to 
levy the money upon the goods and chattels of the defen- 
dant ; and for that purpofe to’ inquire after his goods, @&c. 
And the plaintiff may inquire and fearch if he can find 
any, and give noticé thereof to the fheriff, who ex bficio 
is to take and fell them if he can, or if not, by a writ of 
wvenditioni exponas. 2 Sbep. Abr. 111. There may be a 
teflatum fieri facias into another county, if the defendant 
hath not goods enough in the county where the action is 
laid to fatisfy the execution ; and the færi facias for the 
ground of the #e/atum, may be returned of courfe by the 
attornies, as originals are. 2 Salk. 589. If all the mo- 
ney is not levied on a feri facias, the writ muft be return- 
ed before a fecond execution can be iffued ; becaufe it is 
to be grounded on the firft writ, by reciting that all the 
money was not levied. 1 Salk. 318. 

_ Where the’ fheriff fells goods which he levied by feri 
facias, and doth not pay the money, action of debt will 
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lie againft him ; for the defendant is difcharged as to the 


plaintiff, and the fheriffis now become his debtor in law; — 
and if the fheriff die after he hath levied the debt, the — 
like a€tion will lie againft his executors, as itis a duty — 
when levied. March Rep. 13. Cro. Car, 387, Ifa 
fheriff that hath feized goods by feri facias is going out — 
of his office, he muft deliver them to the new fheriff, and 
return his writ executed pro tanto; and he wee not to 
deliver them to the owner, by reafon the writ of execution 
is warranted by a record, and therefore the difcharge 
thereof muft appear by record. Yelv. 44. Upon a fier? 
facias the fheriff returned, that he had levied goods ad 
valentiam of the debt ; the return being filed, a motion — 
was made that he might bring in the money, which not 
being done an attachment was granted, and then the 
fheriff appeared and prayed to amend the return, for that 
the goods were damaged by lying, and he could not get 
buyers ; but it was adjudged that the return fhall not be 
altered, for he might have returned this at firft by way 
of excufe ; and having returned that he had levied goods 
ad valentiam, he thall pay the money. Sid. 407. 4 
The fheriff cannot deliver the goods by him taken in 
execution to the plaintiff, in fatisfaction of his debt ; 
becaufe his authority is to fell the goods. Lut. 589. 1 
Lill. Abr. 611. And if a fheriff fells the goods taken 
by fieri facias at under price, the fale is good, and the 
defendant can have no remedy ; though where there 
appears to be covin between the fheriff and the buyer, 
the owner fhall have his aĉtion upon the cafe. Kelw. 64. — 
1 Salk.'28. On a fieri facias the theri has power to 
take any thing, but wearing cloaths; and if the defendant 
hath two gowns, ĉc. it is faid he may fell one, Ifthe 
theriff executes a writ of feri facias, he may afterwards 
return nnila bone, if there appear a prerogative writ; or __ 
on better information, that the goods taken were not e 
defendant’s. Comb. 356, 452. By the feizure of the goods, 
the fheriff hath a property in them ; but goods | a 3 
ftranger, &c, in the poffeflion.of the defendant fhall not — 
be feized in execution ; for the fherif at his peril muf 
take notice whofe goods they are: though if. Rt rite 
inquires by a jury, where the property is lodged, and 
is found that they are the defendant’s goods, when 
are not, this will indemnify the fherif. Dalt. She 
Wood's Inf. 608. y i 
The fheriff cannot break open the door of an 
execute a fieri facias upon the goods of the own 
cupier ; but a man’s houfe thall be a protectio 
own goods only, and not for the goods of 
Rep. 91. 2 Nelf. Abr. 775. If the defendan 
ficed clergyman, and the fheriff returns Quod off ( 
beneficiatus, (Fe. a writ fhall go to the bifhop 
diocefe to levy the debt de: bonis Ecclefaftieis, who 
upon fends forth a fequeftration of the profits of 
clerk’s benefice, dire€ted to the churchwardens, © 
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2 Inf. 4, 472, 627. By virtue of a feri facias a 
for years may be fold, as well as any other 00 an 
without an inqueft or jury : alfo corn growing may : 
fold. 8 Rep. 96. 1 Rol. Abr, 892. And ifthe Merit 
on a feri facias, Fc. felleth a term for years, ee | 
that the judgment is reverfed ; the term ‘hall not be ee 
ftored, but the money for which it is’ fold, 4 Rep. — 
141. v jaa A 
But where a term is delivered to the plaint 
elegit, and then the elegit is reverfed, reftitut 
of the term. Cro. Fac. 246. “When upon | 
the fheriff fells a term, reciting it falfly, as to 
mencement and ending, &&c. the fale is void, bec 
ig no fuch term, yet if he recitesit generally, and bei 
divers years yet to come, fells all the intereft whi 
defendant had in the land, the fale will be good, 
74. Ifan execution is fued ona f. fa. and th 
dies before it is executed, it may be ferved on t x 
dant’s goods in the hands of his executor or admini 
Cro. Eliz, 181. Two fieri facias s are delive 
fame day to the fheriff againft the fame perfon; he; 
bound to execute that firft, which was firft delivered; 4 
if he executes the laft frt, he muft anfwer it to the 
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the firt, who may bring an action againft 
e execution fhall tand good. 1 Salk. 330. 
la judgment for debt againit another, and ona 
herif took his goods in execution, but the plain- 
the goods to remain in the hands of the debtor, 
ould not let the fheriff proceed any further: 4. B. 
foa judgment againit this debtor, on a feri facias, 
apon the fame goods, and it was held good, for the 
yas a fraudulent execution. Fare/l. Rep. 37, 38. 
of feri farias againit one partner, the theriff may 
goods of both; yet the vendee fhall have only 
thereof in common with the other. Comb. 207. 
nmon law, goods were bound from the day of 
; f of the” writ; but y fat. 29 Car. 2. sant are 
Ibid. 


the 


ence ‘between a pa oratia; and an extent. See 
Hardw._ Per Annaly 103. 
rect NS, Were a tribute or impofition ôf money, 
rally upon cities, burroughs, Ge. thfovph the 
‘fo called, bedauferit’ amounts toa fifteenth 
it which each city or town hath been anciently 
Lat, or a, fifteenth of every man’s perfonal eftate ac- 
ng to a realonable valuation. And every town knew 
nth part, which was always the fame ; 
lidy raifed ov every particular man’s lands 
adjudged uncertain’: and in that regard the 
s to have been a rate formerly laid upon every 
ding to the land, or circuit belonging to it. 
171. There are certain rates mentioned in 
for levying this tribute yearly; but fince, though 
> be certain, it isnot to be levied but by parliament. 
e 6. 13. a fifteenth was granted, for pardons, 
7 Ed. 6. c. 4. granted a fubfidy and two fif- 
temporalty, ¿Ft And in the 1, g EFt. Bliz 
8 Jac. 1. Fifteenths and tenths were granted 
aining the wars, &-. 
and Quarreliing, Is prohibited by flatute, 
‘church-yard, Sc. on pain of excommuni- 
ther corporal punifhment. Svat. 5 S 6 Ed, 
Church. 
; (Sax.) Signifies a mul for fighting, or 
a quarrel to the difturbance of the peace—— 
commi (fam pugnam in perturbationem pacis : in 
gis 120 fol. luebatur Fightwita, i. e. TS PadiarA 
dex, 
as moved to quafh an indi&ment, becaufe 
rd in the caption was in figures. But per 
year of the King is enough. Mod. 78. pl. 
2 Car. 2. Anon. Sid. 40. Keb. 19. Sti. 
2 Hawk. P. C. 255. 
14. Allows the expreffing numbers dy 
writs, te. pleadings, rules, orders and in- 
. in courts of juftice, as have been com- 
“in the faid courts, motwithftanding any thing 
. 4 Geo. 2. 26. See Falle Latin. 
T Filizer, (Filizarius, fromthe Lat. Filum) 
er of the court of Common Pleas, called by this 
files thofe writs whereon he makes out procefs. 
e fourteen of thefe filizers in their feveral divifions 
es, and they make forth all writs and proceffes 
ial writs, iffuing out of the Chancery, as well 
s perfonal and mixed, returnable in that court: and 
is merely perfonal, where the defendants are re- 
] fummoned, they make out pones or attachments ; 
y returned and executed, if the defendant ap- 
ey make forth a diffringas, and fo ad infinitum, 
doth appear: if he be returned xihi/, then 
jas infinite, &c. They enter all appearances 
ails, upon any procefs made by them: and 
Scire facias on {pecial bails, writs of habeas 
nuper vicecomitem vel ballivum, and all 
pon fpecial bail : in real aétions, writs of 
ind and petit cape, of Withernam, Fc. Alfo 
ournment of a term, in cafe of publick diftur- 
nd until an order of court, 14 ‘Fac. 1. they 
arations, imparlances and pleas, and made-out 
of execution, and divers other judicial writs, after 
ppea ance : but that order limited their proceedings to 
| matters before appearance, and the prothonotaries to all 
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after. The flizers of the Common Pleas have been officers 
of that court before the fat. 10 H. 6. ¢. 4. wherein they 
are mentioned : andin the King’s Bench, of later times, 
there have been fiizers, who make out procefs upon 
original writs returnable in that court, on actions contra 
pacem, Se. 

File, (Filacium) A thread, ftring or wire, upon 
which writs, and other exhibits in courts and offices are 
faftened or filed, for the more fafe keeping and ready turn- 
ing to the fame. A file is a record of the court; and the 
filing of procefs of a court, makes it a record of it. 1 
Lill. 112. An original writ may be fled after judgment 
given in the caufe, if fued forth before ; declarations, 
Se, are to be filed: and affidavits muft be filed, fome be- 
fore read in court ; and fome prefently when read in court. 
Ibid. 113. Before filing, a record removed by certiorari, 
the juftices of B. R. may refufe to receive it, if it appears 
to be for delay, &c. and remand it back for the expe- 
dition of juftice : butif the certiorari be once filed, the 
proceedings below cannot be revived. 2 Hawk. 7. 207. 
An indictment, Ere. cannot be amended after filed. 

Field-Bie or Filkdale ; A kind of drinking in the 
field, by bailiffs of hundreds ; for which they gathered 
money of the inhabitants of the hundred to which they 
belonged : but it has been long fince prohibited. Brag. 
4 Inft. 307. iy . 

Filicetum, Signifies a ferny ground, 
crefcunt. 1 Inft. 4. 

Filiolus, Is properly a little fon, alfo a godfon—— 
Filiolus guem de facro fonte Jufcepit. Dugd. Warwickth. 
697. 

itum Fquæ, Is the thread or middle of the ftream, 
where a river parts: two lordthips: Et babeant iflas buttas 
ufjue ad Filum Aque predi@e. Ex. Reg. Priorat. de 
Wormley, fol. 3. Mon. Angl. tom. 1. f. 390. File du 
Mer, the high tide of the fea. Rot. Parl. 11 H. 4. 
finders, Are mentioned in feveral ancient ftatutes, and 
feem to be the fame with thofe which we now call archers 5 
who are imployed for the difcovery of goods imported, or 
exported, without paying cuftom. « Stat: 18 Ed. 3. 14 
R26, TOF SHH. 135268: i 

Finc, (Finis) Ts a final agreement or conveyance upon 
record, for the fettling and affuring of lands and tenements, 
acknowledged in the King’s courts by the cognifor to be 
the right of the cognifee. Accomp. Convey. 1 Vol. 89. 
This word hath divers ufes or fignifications ; 3 butit is moft 
commonly, amicabilis compofitio Finalis concordia, ex 
confenfu &F licentia domini regis vel ejus juficiariorum, Or a 
covenant made before juftices, and entered of record for 
conveyance of lands, tenements or any thing inheritable, 
to cut off all controverfies : Eż Finis dicitur Finalis con- 
cordia quia finem litibus imponit. Glanv. lib. 8. ¢. 1. 
Brad. lib. 5. A fine was anciently a determination of a 
real controverfy ; but now it is generally a feigned ation 
upon a writ of covenant, ĉc. and fuppofes a controverfy 
where in reality there is none, to fecure the title that a 
man hath in his eftate againft all men ; or to cut off iz- 
tails, and with more certainty convey the title of lands, 
ĉe. either in fee-fimple, fee-tail, for life, or years ; 
whereupon alfo a rent may be referved. Wef?s Symb. 
par. 2. Originally the final concord was inftituted and 
allowed, in regard that by the law and ancient courfe of 
proceedings, no plaintiff could agree awrihout licence of 
the court: and fines have been formerly had in perfonal 
aétions ; but time hath wrought other ufes of them, wiz. 
to cut off intails, and pafs the inheritance of lands, though 
the fame be not controverted, to whom we think sood 
and a fine may be levied on a writ of right, &¢. in*any 
real action, though not on an original in a perfonal action ; 
and the common writ of covenant on which a fize is 
levied, is not a perfonal, but a real action 

A fine is called a Feoffinent.upon Record, and is of great 
antiquity ; for we read of fines before the Conqueft. 2 
Inf. 511. But it hath been held, that a fine is improperly 
called a feoffment of record ; though it hath the effects of 
a feoffment, where he that levies it is feifed of the free- 
hold at the time of the fine levied. 1 Salk. 340. Ac- 
cording to Black/fone it may with more accuracy be called, 
an acknowledgment of à feoffment on record. Com. 

gc zV. 
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» P. 248. Lands bought of divers perfons, by feveral 
purchafers, may pafs in one fne, to fave charges ; but 
the writ of covenant muft be brought by the vendees 
againft all the vendors, and every vendor warrant againft 
_him and his heirs, 
‘The nature ofa fine being explained it remains to con- 
fider, 


I. Of the feveral forts and parts of a fine, and how fines 
operate. 

Il. Of what things a fine may be levied. 

III. By whom, and to whom it may be levied. 

IV. Before whom, and in what manner it may be levied. 

V. Who may be barred by a fine, and who not. 

VI. How fines may be rever/ed. 


I. Of the feveral forts and parts of a fine, and how fines 
operate. 

As to fines, there are various kinds; they are either 
with proclamations, or without: that with proclamations, 
is termed a fine according to the ftatutes, 1 R. 3. c.7. 
and 4 H. 7. c. 24. And fuch a fine, every fine that is 
pleaded, is intended to be, if it be not fhewn what fine 
itis: And thefe fines are the beft fort, and moft ufed : 
If there be error in the proclamations, it fhall be taken 
as a good fine at common law. 3 Rep. 86. A fine may 
ftand,. though the proclamations according to the fta- 
tute are irregular; for fines are matter of record, and 
remain in fubflance and form as they were before. 
Plowd, 265. If tenant in tail levies a, fine, and dies be- 
fore all the proclamations are made, though the right of 
the eftate tail defcends upon.the ifue, immediately on the 
death of the anceftor; yet if proclamations are made 
afterwards, fuch right fhall be barred by the fine, by the 
fiatutes 4H. 7. {Crad and 32 HH. 8. 6..96+-.'3: Reps 
84. 
"The fine without proclamations is called a Fixe at the 
Common Law, being levied in fuch manner as was ufed 
before the fat. 4 H. 7. c 24. and is ftill of the like force 
by the common Jaw, to difcontinue the eftate of the 
cognifor, it the fine be executed, A fine alfo with or 
without proclamations is either executed or executory : 
A fine executed is fuch a fine as of its own force gives pre- 
fent poffeflion to the cognifee, without any writ of feifin 
to enter on the lands, &c. as a fine Jur cognifance de droit 
come ceo; and in fome refpects a fine fur Releafe, Sc. is 
faid to be executed. A fine executory doth not execute 
the poffefion in the cognifee, without entry or action, 
but requires a writ of feifin; as the Gne Jur conugance de 
droit tantum, Fc. unlefs the party be in poffeffion of the 
lands; for if he be in poffeffion at the time of levying 
the fine, there need not be any fuch writ, or any execu- 
tion of the fine; and then the fine will enure by way of 
extinguifbment of right, not altering the eftate or poffeffion 
of the cognifee, however it may betterit. Wef. Seg. 
20. Fines are likewife fingle or double ; Angle, where an 
eftate is granted by the cognifor to the cognifee, and no- 
thing is’thereby rendered back again from the cognifee to 
the cognifor. The double fine isthat which doth contain a 
grant or render back again from the cognifee, of the land 
itfelf ; or of fome rent, common, or other thing out of it, 
and by which remainders are limited, ce. Weft. Se. 21, 
30. And a fine is fometimes called a double fine, when the 
lands lie in feveral counties. 

But there is a more particular divifion of fines; for, 

Fines are further divided into four forts, viz. 1. A fine 
Jur cognizance de droit come ceo, que il ad de fon done. 2. Å 
fine fur cognizance de droit tantum, 3. A fine fur conceffit. 
And 4. A fine fur done grant & render. 

The fine Jur cognizance de droit come ceo, Sc. is a fingle 
fine levied with proclamations, according to the fat. 4 
H. 7. c. 24. And it is the principal and fureft hind of 
fine, it being faid to be executed, becaufe it gives prefent 
poffeffion (at leaft in law) to the cognifee, fo that he-needs 
no writ of hab. fac. feifinam, or other means for execution 
thereof ; for it admits the poffeffion of the lands.of which 
the fine is levied to pafs by the fine, fo that the cognifee 
may enter, and the eftate is thereby in him, to fuch ufes 
as are declared in the deed to lead the ufes thereof: but 
if it be not declared by deed to what ufe the fine was 











evidence thereof: and where a fine varies froma former 









a party to the writ ; and yet a fine levied by the vouc 
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levied, fuch fine fhall be to the ufe of the cognifor that j 
levied the fame: 
levied of lands, pay money unto the cognifor at the 


2 Inf. 513. If the cognifee of a fine 


time of the fine levied, and there is no ufe declared of the - 
fine, the law will conftrue the fine to the ufe of the cog- 
vifee : and if there be no money paid by the cognifee, — 
nor any ufe declared, the fine fhall enure to the cognifor 
that levied it. Pa/ch. 23 Car. B. R. Where a fine is 
levied to the ufe of two perfons in tail, &c. in confidera- 
tion of marriage, though the deed to lead its ufes do not 
mention any marriage had between them, yet it hath been 


adjudged that the eftate-tail is executed before marriage; 


for the fine doth carry the ufes, and they are perfected 
by the fine, notwithftanding the confideration is perfected 
afterwards ; but without a fine, the marriage mut be 
had, before any ufe could arife. 1 Leon. 138, Ifa feme 
covert alone declares the ufes of a fine intended to be levied 

by hufband and wife of her land, and the hufband alone 
declares other ufes; it hath been held that both declara- 
tions of ufes are void, and the ufe fhall follow the owner- 
fhip of the lands: But in another cafe it was determined 
that the ufes declared by the wife were void ; and the ufes — 
declared by the hufband, good only again himfelf, during 

the coverture. 2 Rep. 56. If hufband and wife levya 
fine of the lands of the wife, and he alone declares the 
ufes, this fhall bind the wife, if her diffent doth not ape 
pear ; becaufe otherwife it fhall be inteaded that fhe did — 
confent, Ibid. 59. Though there be a variance between 
a deed declaring ufes, and the fine levied ; yet if nothing 5 
appears to the contrary, fuch fine by conftruétion of ve 
fhall be to the ufes declared in the deed, and which: 
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defcription, it has been held that a new deed made after, 
will declare the ufes of the fine. 1.Ld. Raym. 289, ‘a 
290. Tis not abfolutely neceffary, to infert the word 
Uj, in the declaration of ufes of fines; for any words 
which fhew the intent of the parties will be fufficient, i 
Ibid. A fine Jur conuzance de droit come ceo, Se, erage rie 
be levied to any perfon but one that is party to the writ 
of covenant ; though a vouchee, after he hath entered — 
into the warranty to the demandant, it is faid, may cone 
fefs the aétion, or levy a fine to the demandant, for he me 

then fuppofed to be tenant of the land, though he is not 















to a ftranger, is void. No fingle fine can be witha 
remainder over to another perfon not contained in it; 
But if 4. levy a fine to B. Sur conuxance de droit come cso 
and B. by the fame concord, grants back the land a 
to 4. for life, remainder to E. the wife of Æ. for h 
life, remainder to Æ. and his heirs ; this will bea p 
fine. Plowd. 248, 249. ANRI 
A fine fur conuzance de droit tantum, is alfo a fine ex 
tory, and much of the nature of a fine fur conceffit 
commonly made ufe of to pafs a reverfion, and then it is 
expreffed by fuch fine that the particular eftate is in ar 
ther, and that the cognifor willeth that the cognifee 1a 
have the reverfion, or that the land fhall remdin to 
him after the particular eftate is fpent: fometimes it is 
ufed by tenant for life, to make a releafe (in matureofa - 
furrender) to him in reverfion, but not by the word Sur- 
render ; for it is faid a particular tenant, as for life, See. 
cannot furrender his term to him in reverfion by fine; — 
but he may grant and releafe to him by fine. Plowd. 268, ` 
Dyer 216. A fine upona,releafe, ec. fhall-not be intends 
ed to be to any other afe, but to him to whom it is pc 
3, Leom. 61: , i ai 
A fine fur conceffitis where the cognifor is feife 
lands contained therein, and the cognifee hath no 
in it, but it paffeth by the fine: this fine is ufed 
away eftate for life, or years, and it is executo: 
the cognifees mult enter or have a writ of ad. fac. 
to obtain poffeffion ; if the parties to whom the eft 
limited, at the time of levying fuch fine, be notin 
fion of the thing granted. hay WOR 
A fine fur done grant & render, is a double fine, b 
in a manner two fines, i, e. A fine fur conuxance de 
come ceo, Fc. and a fine fur concefit, both formed inte 
whereby the cognifee, after a releafe and warranty n 
to him by the cognifor of the lands contained th 
doth grant and render back to the cognifor ihe lan 
t 
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is cohtained i the writ of covenant: and the note of the 


fine remaining with the Chirographer, it hath been held; 
off principale recordum. 3 Leon. 234. 


fem ly N 
often limiting remainders to perfons. that 
ts, and not named in the writ of covenant. 
partly executed and partly executory ; and as 
part of it, is altogether of the fame nature with 
conuzance de droit come ceo; but as to the fecond 
ntai ing a grant and render back, it is taken in 
rather a private conveyance or charter between 
rty, and not as a writ or judgment upon re- 
s render is fometimes of the whole efate, 
es of a particular eftate, with remainder or 
yer; or of the reverfion, and fometimes with 
rent and claufe of diftrefs, and grant thereof 



















IL, OF what things a fine may be levied. 

A fine may be levied ot any things whereof a precipe 
quod reddat lies; as of manors, mefluages, lands, rents, 
te. or of any thing, whereof a precipe quod faciat lies; 
as cultoms, fervices, &c. or whereof a precipe quod per- 
mittat, or pracipe quod teneat may be brought. 2 Inft: 


we 


13. 
à As fines may be levied of things in poffeffion, fo they 
may be levied of a remainder, or reverfion; or of a right 
in futuro. 3 Rep. go. 

So now, fince the Stat. 32.H. 8. 7. it may be levied 
of rectories, vicarages, tithes, penfions, oblations; and all 
ecclefiaftical inheritances made temporal. Of a chantry: 
Vide Weft. Symb. 7. So it may be of a feignierys 1s 
Of all fervices; as, homage, fealty, &c. Weft. Symb. 
6. 6. Of acquittal, and of every thing, for which a 
precipe quod faciat lies. 2 Inf. 513. So it may be le- 
vied of common of pafture. Vide We? Symb. 6: b. Of 
a- corody. Ibid. Of an office; as, of the cuftody of a 
foreft. Of a boilary. Of two pools and a fithery in the 
water of D. Of an annuity. 

Fines may be had of all things in efè tempore finis3 
which are inheritable ; but not of things uncertain; or 
of lands held in tail by the King’s letters patent; of land 
reftrained from fale by act of parliament, or of lands in 


k the land to Æ. B. in tail, referving a rent 
c. the rent and reverfion fhall pafs, tho’ 
it fhall enure as feveral fines. Cro. Eliz. 
» a grant and render of land, cannot be 
primo gradu to a perfon who is no party to 

but mediately, or in fecundo gradu it may. 3 Rep. 
ro: 108. ‘The fine with grant and render, differs 
e Sur conuxance de droit come ceo, €Sc. as that 
evied of the land in ‘the original ; but the grant 
r may be of another thing than is expreffed in 
ginal: ‘Tho’ to make a good grant and render, 
en | muft pafs to the cognifee by the fine; 
nder what he hath not. 3 Rep. 98, 510. 
6. Aman may not by this fine referve to 
{tate by way of remainder, than the fee: and 


of a rent (if any be) muft be to one of the 
e fine, and not toa ftranger. Dyer 33, 69. 
make a leafe for years, &c. by fine with 
lefiee muft acknowledge the land to be the 

for that is {eifed thereof, and then fuch leffor 
the fame back again to the leffee, for a 
of years, referving rent, &¥c. and this is a 
if the leffor be tenant in tail, then to 
id the leflee are to acknowledye the tene- 
of 4. B, who is to render the fame fine to 
the remainder to the leffor and his heirs, 
45. 2 Leon. 206. A fine and render 
: Common law, and makes the cognifor 
a new purchafer; by which, lands 

f the mother, may go to the heirs on 
ie father,-€'c. 1 Salk.. 337. 2 Nel: Abr. 



































how each particular fort of fine operates, 
rial to obferve, that a fine may enure to a 
f a former eftate, which was defeazable be- 
t in tail by bargain and fale, leafe and 
onveys to B. in fee, and afterwards levies 
and his heirs ; this gives him a bafe fee de- 
n his death without ifue. Vide 1 Sand. 
i ors wits : ‘ 3 
> may enure by way ef extinguifhment ; 
‘tenant in tail makes a leafe, or other eftate, 
s levies a fine to B. the leafe, or 
indefeazable; for his right during 
was extinét by the fine. R. Jon. 60. 
de Efates. bi 

parts of a fine. 
fine five parts, viz. 1/7. An original 
_writ of covenant. 2. The ‘Jicentia con- 
g’s licence, for which the King hath a fine 
fiver. 3. The concord itfelf, containing 
: between the parties how the land, &'c. fhall 
yundation and fubftance of the fine; it be- 
cordia talis, Sc. 4. The note of the fine, 
e original contraét, 5. The foot of the 
udes all, fetting forth the day, year, and 
efore what juftices the concord was made, &c. 
there are indentures made forth in the office, which 
he ingrofling of the fine; and it beginneth thus, 
nalis, concordia fa&a in curia Domini Regis apud 
-afche in quindecim dies anno, Se. 2 Intt. 
As , the concord being the compleat fine, 
fine of that term in which the con- 
_the writ of covenant returnable. 1 
ncord cannot be of any thing but what 


right of a man’s wife, without the wife, Gc. 
Weft. Sed. 25. 

















years, cannot levy a fine of his term to another. 
77> 





5 Rep. 225. 


And almoft any kind of contra& may be made and ex- 


prefed by a fine, as by a deed; and therefore it may be fo 
made that one of the parties fhall have the land, and the 
other a rent out of it; and that one fhall have it for a 
. . f 
time, and another for another time ; alfo a leafe for years, 
or a jointure for a wife, may be made; and a gift in tail; 
and a remainder over, may be limited and created there 
by. 1 Rep. 76. 


III. By whom and to whom a fine may be levied. 
The King, and all perfons who may lawfully grant 


by deed, ‘may levy a fine; but not infants, ideots, lu- 
naticks, €¥c. 
and commonglty, Sc. may levy a fine of land belonging 
to their body: but bifhops, deans and chapters, parfons, 
&Jc. are reftrained from levying of fines to bind their 
fucceffors. 
may take by contra¢t, may take by fine; though in cafes 
of infants, feme coverts, perfons attainted, aliens, &c. 
who, it is faid, may take by fine, before the ingrofling of 
the fine, there goes a writ to the juftices of C. B. quod 
permittant finem levari. 
fee-tail general, or fpecial, tenant in remainder or rever- 
fion, may levy a fine of their eftates ; fo may tenant for 
life, to hold to the cognifee for life of tenant for life; 


7 Rep, 32. Civil corporations, as mayor 


All perfons that may be grantees, or that 


Lit. 669. Tenant in fee-fimple, 


but a perfon who is tenant, or hath an intereft only for 
3 Repe 
5 Rep. 124. 

A fine by a man zon compos, though it ought not to be 
levied, binds for ever when it is levied. So a fine by a 
man attainted for treafon, or felony, binds all but the 
King. Vide Weft Symb. 3. a. So a fine by an infant, 
or feme covert without her hufband, binds till it be 


avoided. VideComyn’s Dige/?, tit. Baron and Feme, (P.1.) 


—Enfant, (B. 2.) 

But a fine cannot be levied by a corporation aggregate 3 
for it cannot act but by attorney, and it cannot make 
conufance by attorney.. So, if commiffioners take a fine 
of an infant, &c. the court will grant an attachment 
againft them ; and upon examination and infpeCtion, the 
fine fhall be vacated. R. Skin. 24. 

Lands affured for dower, or term of life, or in tail, to 
any woman by means of her hufband, or his anceftors, 
cannot be conveyed away from her by fine, &c. without 
her act ; but if a woman and her hufband levy a fine of 
her jointure, fhe is barred of the fame; tho’ if the 
jointure be made after coverture, when the wife hath an 
election to have her jointure, or dower on the hufband’s 


death, it is faid this will be no bar of her dower in the 


refidue 
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refidue of the land of the hufband. Dyer 358. Leon., 
185. No fine of the hufband alone, of the lands of the 
wife, fhall hurt her, but that fhe or her heirs, or fuch as 
have right, may avoid it; but if fhe joins with him, it 
{hall bind her and her heirs. Women coverts ought to 
be cautious in levying fines with their hufbands of their 
own lands, and if a married woman under age levies a 
fine of her lands, fhe cannot reverfe it during her huf- 
band’s life, nor after his death, if the be of full age when 
he dies; but if the hufband dies during her minority, fhe 
may. - Dyer 359. Wood's Inf. 243. A married female 
ought not to be admitted alone without her hufband to levy 
a fine; andif fhe be received, the hufband may avoid the 
fine by entry ; but if he do not, it is good to bar her and 
her heirs, except fhe be an infant at the time of the fine 
levied : the huiband and wife together may difpofe of her 
land, ic. 12 Rep. 122. If baron and feme levy a fine, 
Bs feme within age, fhe may be brought into court by 
habeas corpus ; and if it be found by in{peGtion, that fhe 
is under age, it hath been adjudged, where the baron 
and feme brought a writ of error, “that as to both, quod 
finis revccetur. 1 Leon. 116,117. 3 Salk. 168. 
Hufband and wife, tenants in {pecial tail, the hufband 
only levies a fine, this bars the iffue in tail; but it re- 
mains in right to the wife as to herfelf, and to all the 
éflates and remainders depending upon it, and all the 
confequences of benefit to herfelt and others, fo long as 
fhe lives, as if the fine had not been levied. Hob. 257, 
259. If a hufband make a feoffment of the wife’s land, 
upon condition, which is broken, and the feoffee levies 
a fine, and the hufband and wife die having ifue, and 
five years pafs; the heir is barred to enter as heir to the 
father upon the condition, but he fhall have five years 
after the death of his father, as heir to his mother. 
Plowd. 367. If a woman with her fecond hufband ac- 
knowledge a fine, it hall not bind her; though if fhe 
jevies a fine with her right hufband by a wrong Chriftian 
name, fhe is bound by effoppe} during her life, and the 
tenant may plead. Seey Af. pl.11. Brook117. When 
the hufband and wife join in a fine of the wife’s lands, 
all the eftate paffeth from her, and he is joined only for 
conformity; fo that if the fine levied by hufband and wife 
in fuch a cafe be reverfed, fhe fhall have reftitution. 2 
Rep. 77, A hufband and his wife covenanted to levy a 
fine of the lands of the wife, to the ufe of the heirs of the 
body of the hufband on the wife, remainder to the hufband 
in fee; both dying without iffue; it was held that the 
heir of the wife had the title, becaufe the limitation to 
the heirs of the body of the husband was merely void, 
there being no precedent eftate of freehold for Life, &c. 
to fupfort it as a remainder, 2 Salk. 675. 4 Mod. 


a 


2 


If a widow having an eftate in dower accept of a fine, 
and by the fame fine render back the land for 100 years, 
ĉc. this is a forfeiture of her eftate within the Stat. 11 
H. 7. 20. by which flatute fhe may not make.a greater 
eftate than for her own life; if fhe do, it is a prefent 
forfeiture.- 2 Cro. 689. If tenant for life grants a 
greater eftate by fine than for his own life, it is a for- 
feiture: and if there be tenant for life, and remainder 
for life, and the tenant for life levy a fine to him in re- 
mainder and his heirs, both their eftates are forfeited ; the 
tenant for life by levying the fine, and the remainder- 
man for life by accepting it. 2 Lev. 209. Where fine 
is levied by tenant for life, for a greater eftate, the fine 
may be good; but it is a forfeiture of the eftate of tenant 
for life, whereof he in remainder, €5'c. may take prefent 
advantage and enter: and when a perfon enters fora for- 
feiture, all eftates are avoided, Dyer 111. Tho’ if fuch 
a tenant for life levy a fine fur grant & releafe to the 
cognifee for the life of tenant for life; or by fine grant 
a rent out of the land for a longer time, the fine is good, 
and there will be no forfeiture of the eftate of tenant for 
life: fo likewife if a fine be levied of lands by tenant 
for life to a ftranger, who thereby acknowledges all his 
right to be‘in the tenant for life, and releafes to him and 
his heirs. 27£d.1. 1. 44 Ed. 3. 36. 

If there be tenant in tail upon condition not to alien, 
or difcontinue the lands, Fc. if he doth, the donor to 
re-enter, and his ifue levy a fine of the land; this is a 
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forfeiture of the eftate. 1 Leon. 292. An efate being — 
fettled on hufband and wife for life, remainder to firft 
other fons in tail, with remainders over; after the birth 
of their eldeft fon, they by releafe and fine, mortgaged 
the lands: on a bill exhibited againft the fon to redeem, 
&c. he pleaded the marriage fettlement of his father and 
mother, whereby they were but tenants for life, and that 
this fine was a forfeiture of their eftate ; 3 and fo it was 
adjudged. Preced. Cane. 591. But it is faid where a 
wife by fettlement has only a truft for life, if fhe joins 
with her husband in a mortgage in fee and fine of the 
lands ; this tru{tis not forfeited, as it would be in cafe of 
a legal eftate. 1 Peere Williams 147. 

As to femes covert, the books which fay, that a ie 
fhall not bind a woman under coverture unlefs fhe be 
examined, muft not be underftood as if it were in her 
power to AE the fine for want of her examination, but 
they are to be underftood in this fenfe, that the judge 
ought not to receive a fine from a feme covert without : 
examining her, left it fhould not: proceed from her « 
freedom and choice; but if fuch a fine be once admit 
and recorded without any examination, tho’ hee 
has omitted a very neceflary part of his duty, yet the! 

fhall tand, and neither the feme nor her heirs fhall b 
admitted to aver that fhe was not examined; for that 
were to leffin the credit of the judgment of the ome 
Juftice, which is the higheft evidence of the law, 21 
Abr p 
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As to fines levied by an infant, tho’ ftriétly fpeakin 
all contraéts made by infants are in their own nature 
becaufe a contrad is an a& of the underflanding, wh 
during their infancy, they are prefumed to want; 
civil focieties have fo far fupplied that defeét, and t 
care of them, as to allow them to contraé for their 
nefit and advantage, with power to recede from : 
cate it when it may prove prejudicial to them 
method to fet afide fuch a contra& muft be ny ae 
equal notoriety with the manner in which it w. 
and therefore if an infant levies a fine, which i 
than his own agreement recorded as the judgment of 
court, he muft reverfe it by writ of error, and this m m 
be cou during his minority, that the court of 


Co. Lit. 380. 6. Moor 76. 2 Rol. aE 15. 
Error. Bro, tit. Fines, 74, 79. 2 Inft. 482. 
320... 12 Gos tae. 


With regard to deots and lunaticks, it is- 
diftinguifh between their acts done iz pais, 2 
lemnly acknowledged on record ; tho’ the | 
that in neither cafe are they admitted to difable 
felves, for the infecurity that may arife in con 
counterfeit madnefs and folly, but their heirs and e7 
tors may avoid fuch atts in pais by pleading the dit 
becaufe if they can prove it, it muft be prefum 
fince nobody can be thought to counterfeit i 

can expect no benefit from it himfelf. 4 Co. 1: 
Lit. 247. Bro. tit. Fait, 62. Cro. Eliz. i 
PN a ZOZ: 

But neither the lunatick himfelf, 
vacate any act of his done ina court of record 
therefore if a perfon zon compos acknowledges a fin 
fhall ftand againft him and his heirs ; for tho’ the juc 
ought not to admit of a fine from a man under 
ability, yet when it is once reccived, it fha 
reverfed, becaufe the record and judgment of 
being the higheft evidence in the law, prefume 
nufor, at that time, capable of contraéting; and 
fore the credit of it is not to be contefted, nor the re 
avoided by any averment againft the truth of piis 


124. 2 Inf. 483. Bro. tit. Fines, 75. Co. Lit 
IV. Before whom, and in what manner, a fine may 
vied. 


Fines are now levied in the court of Common | 
Weftminfler, on account of the folemnity thereof, o 
by the Srat. 18 Ed. 1. f. 4. before which time tl 
were fometimes levied in the Exchequer, in the County-Co 
Courts Baron, Fc. They may be acknowledged befo 

4 “@ 
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the Lord Chief Juftice of the Common Pleas, as well in, as 


 eutof court; and two of the jultices of the fame court, 


kave power to take them in open court: alfo‘ juftices of 


ie may do’ it by the general words of their patent or 


commiflion ; but they do. not ufually certify them with- 
out a fpecial writ of dedimus poteffatem. 2 Inkt. 512. 

- Dyer 224. The King by patent or commiffion, with a 
non obffante, may give power to 4, and: B. juftices of affife 
ina circuit, when 4. is not a judge of either of the 
benches, only a ferjeant at law, &'c. to take the cogni- 
fance of all fines conjunaim E feparatim; and upon fuch 
acommiffion, the cognifance of a fine taken by Æ. will 
be good, without any dedimus poteffatem {ued out before, or 
after it, Fenk. Cent. 277. 

Fines are alfo taken by commiffioners. in the country, 
impowered by: dedimus poteftatem; the writ of dedimus doth 
furmife, that the parties who are to acknowledge the-fine 
are not able to travel to We/minfter for the doing thereof: 
thefe commiffions, general and: fpecial, iffue out of the 
Chancery. By the Common law all fines were levied in 
‘court; but the Stat. 15 Ed. 2. ff. de fim. allows the 
dedimus poteftatem'to commiflioners, who may be punifhed 
for abufes, and the fines taken before them fet afide: 

~ and it is faid an information may be brought by him in 
reverfion againft commiffioners, who take the caption of a 
ni where a married woman, &¢. isan infant, 3 Lev. 
3 hie 

-In the levying of fines in court, a pleader fhall fay, Sir 
japtice conge d’ accorder, & e. i. e. he defires leave to accord 
“or agree: and when the fum for the King’s fine is agreed, 
after proclamation. and crying the peace, the pleader fhall 

the. fubitance of the fine, &c. Stat. de Finibus, 

1$ Edir. ft. 4. 

_ Touching the form of fines, it is to be confidered upon 
what writ, or action the concord is to be made: and there 
mutt firk pafsa pair of indentures between the cognifor 
and cognifee, whereby the cognifor covenants to pafs a 
fine to the cognifee of fuch things, by a time limited; and 
thefe indentures preceding the fine, are faid to lead the u/es 
of the fine: but by the Stat. 4 Ann. c. 16. The ufes of a 


fine, &%c. may be declared after the fine levied, and be 


‘inlaw. Upon this the writ of covenant is brought 
Eo againit the cognifor, who then yields fo pafs 

he fine before the judge; and fo the acknowledgment 
ao on the cognifor and his heirs are prefently 


and all ftrangers (not excepted) after five 


years paft; and if the writ, whereon the fine is grounded, 
 benot a writ of covenant, which is ufual, but of warrantia 


| charta, or awrit of right, or of cuftoms and fervices, Se. 
then the writ is to be ferved upon the party that is to ac- 


_knowledgethe fine; and he appearing doth it accordingly. 
Veft. fect. 23. Dyer 179. 
- By ftatute a final concord cannot be levied in the King’s 
court, without original writ, &c. And when a fine is 
‘pafled, it is te be in the prefence of the parties, who 
are to be of full age, good memory, &c. And if a feme 
covert be ore, fhe is to be privately examined if fhe con- 
fent freely ; for if fhe doth not, the fine cannot be levied. 
‘Stat. 18 Ed. 1. ff. 4. A fine after the ingrofling is to 
beopenly read and proclaimed in the court of C. B. anda 
tranicript to be fent to the juftices of affife, and another to 


the juftices of the peace of the county where the land lieth, 


ye ere eee = ee eee et 
a broke 


le 
. 


. to beopenly proclaimed there ; which being certified, con- 
cludes all perfons; feme coverts, perfons under age, in 
prifon, Ge. excepted; if they lay no claim by way of 
asion or entry in five years: perfons out of the land, or 
non Jane memoria, Fc. have that time after their imper- 

_ feétions are removed. 1 R: 3. e 7) 44.7. e 24. 

And by fubfequent aéts, fines after ingrofling are to be 
proclaimed in court the fame term, and the three next 
terms, formerly four feveral days in each term; but of 
late only once in-the term where ingroffed, and once in 
each of the fucceeding terms. 4 H.7. e. 24. 31 Eliz. 
¢2. The day and year of acknowleding a fine, and 
warrant of attorney for the fuffering a recovery, are to be 
certified with the concord: and an office hath been erected 
for the imrolment of writs for fines, €c. the fees whereof 


- ate limited and appointed ; likewife the Chirographer the 


fit day of every: term is te fix in the court of C. B. a 
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table containing the fines paffed in the term before ix 
every county, Se. by 23 Eliz. c 3. 


V. Who may be barred by a fines and who not. 

The ftatutes of 4 H: 7. ¢. 24. and 32 H. 8. c. 36. 
declare the force of fines how far they bar and take away 
the entry or action’ of parties, privies and ftrangers, ha- 
ving right: privies in blood, as heirs of the cognifor, are 
barred prefently by a fine; but ftrangers to the fine, fuch 
as are not parties nor privies, have five years to enter and 
claim their rights, Sc. Ploavd. 367,375. Co. Lit. 372. 
See 4 Ann. c. 16. Feme coverts have five years after the 
death of the:r hufbands, to avoid the fine of the hufband 
of the wife’s lands ; and alfo to claim their dower ;. and if 
they do not make their claim in that time by action or 
entry, they are-barred by ftatute. Dyer 72. 2 Rep. 93» 
An infant fhall have five years after he comes of age, al- 
though he was in his mother’s womb at the time of the 
fine levied. Plowd. 359. And’an infant is allowed time, 
during his minority, to reverfe his own fine and prevent the 
bar; and if not reverfed during that time, their fines will 
be good. Af. pl. 53. Strangers out of the realm at the 
time of the fine levied, fhall have five years after their re- 
turn to prevent the bar; and fo if they were in England 
when the fine was levied, and within five years are dent in 
the King’s fervice by his commandment. Phwd. 366. 
A perfon in Scotland or Ireland hall be faid to be out of 
the realm. 4 H.7.¢.24. Madmen, 6c. fhall have five 


years after the cure of theirmaladies, and tho’ the infirmity 


happen after the fine levied, if before'the laft proclamation. 
Plowd. 367. Dyer 3. And they who have divers defects 
have five years after the laft infirmity removed; but if 
the impediments are once wholly gone, and afterwards’ the 


party relapfes into the like again, the five years fhall begin 
immediately after the firf'removal; and if the party dies, 
his heir fhall of have a new five years. 
Dyer 233. i 


Plowd. 375. 


If a feme covert dies during the coverture, being no 
party to the fine, &c. or if an infant being party to the 
fine, and having prefent right, dies in his infancy: if a 
perfon beyond fea when the fine was levied, never re- 
turn, &c. a perfon in prifon dies whilft therein: or if one 
non compos, Jc. dies fuch, in-all thefe cafes, their heirs 
are not limited to any time. 2 Inf. 519, 520. Five 
years are given after a remainder falls ; and five years af- 
ter the forfeiture of tenant for life. Plowd.374. And 
he that hath two titles, fhall have two five years to make 
his claim, Fenk. Ca. 45. A future intereft of another 
perfon, cannot be barred by fine and non claim, until five 
years after it happens ; as in cafe of a remainder or rever- 
fion. 2 Rep. 93. Raym. 151. And where there'is no 
prefent nor future right in land, &c. only a poffibility at 
the time of levying the fine, a perfon may enter and 
claim when he-pleafes. 10 Rep. 49. Alfo when there is 
only right to a rent, ĉe. iffving out of lands, and not the 
land in the fine, the perfons that have it are not barred at 
all. 5 Rep. 124. 

No fine bars any eftate in poffefion or reverfion, which 
is not devefted, or put toaright. g Rep. 106, Hethat 
at the time of a fine levied had not any title to enter, 
fhall not be immediately barred by the fine: but this is 


in cafe of an intereft not turned to a right, where a man 


is not bound to claim; and not in the cafe of tenant in 
tail, barring his ifue. 32 H.8, e. 36. 

When an eftate is put to a right, and there comes a fine 
and non-claim, it is a perpetual bar. Carter 82, 162. 
A fine, grant and render was levied, and a fcire facias 
brought and judgment given, and alfo writ of feifin 
awarded, but not executed; and afterwards a fecond fine 
was levied and executed, and five years paffed; it was 
the opinion of the court that the fecond fine barred the 
firt. March’s Rep. 194. 2 Nelf. Abr. 864. 

If a man attainted of treafon or felony, levy a 


fine of his land, this, as to the King, and lord of 


whom the land is held, is void, and no bar to their dif- 
advantage and title of forfeiture ; but as to all others 
it isa good bar. 2 Shep. Abr. 241. One.levied a fine, 
and then was outlawed for treafon and died; the heir 
reverfed the outlawry, and it was held the wife fhould 
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kave her dower, if fhe bring her a€tion within five yeafs. 
Moor, c. 876. A fine is levied by leffee-for life, Fc. 
who continues the poffeflion, and pays the rent; it fhall 
not bind the leffor, who fhall have five years claim after 
the determination of the leffee’s eftate, Ec. 3 Rep. 77, 
78. If one doth levy a fine of my land, while I am 
in poffeflion, this will not hurt me; nor where a &ranger 
levies a fine of my lands let to a tenant, if the tenant 
pays me his rent duly: And if there is tenant in tail, or 
for life, remainder in tail, &’c. And the firk tenant in 
tail or for life, bargains and fells the land by deed in- 
rolled, and levies a fine to the bargainee, the remainders 
are not bound; for the law edjudges phen always in 
pofefion. g Rep. 106. 

Leffees who pretend title to the A A of the lands, 
‘cannot by fine bar the inheritance. 3 Rep. 77. Butifa 
leafe is made for years, and the leffor before entry of the 
leflee levies a fine with proclamations, and the leffee 
doth not make his claim within five years, the leffee is 
barred, and no relief can be had for him; for tho’ 
the leffee for years cannot levy a fine, yet he fhall.be 
barred by a fine levied by the tenant of the land, &c. 
5 Rep. 124. If a perfon hath a remainder depending 
on an eftate for years, and the termor is diffeifed, and 
a fine is levied and five years pafs, &c. the termor and 
reverfioner are barred : becaufe the termor might prefently 
have entered, and he in remainde¢ had an aflife. Wep. 
SX. 183. In cafe a perfon enters upon, and puts out a 
copyholder, and the diffeifor doth levy a fine of the lands, 
if the copyholder fuffer five years to pafs after the diffeifin 
and fine, without making any claim, the intereft of the 
copyholder and his‘lord are hereby barred for ever: And 
if a copyholder makes a feoffment in fee upon good con- 
fideration, and the» feoffee levies. a fine with proclama- 
tions, and five years pafs, the lord is barred; but if a 
copyholder himfelf levies a fine, and five years do pafs, 

the lord is not barred, for the copyholder not having a 
freehold, the fine will be void. Wood's Inf. 247, 248. 
~ A fine of ceffui que truf Shall bar and transfer a truft, 
as it fhould an eftate at law, if it were on a good confide- 
ration. Chan. Rep. 49. And fines of ceffui gue ufe are 

_ as good as if levied of immediate poffeflions, We. 1 R. 
3. ci 2 2 Nelf. Abr. 860. 

Interefts in eftates which may be barred by fine, are 
either interefts by Common law, or by cuftom; as copy- 
holds, &c. And if I havea fee-fimple, and am diffeifed, 
and the diffeifor levies a fine with proclamations, and I 
do not claim within five years after, I and my heirs (al- 
lowance being made for impediments) are barred. for 
ever, Plowd. 353. 3 Rep. 79. If a man purchafe 
lands of another in fee, and after finding his title 
to be bad, and that a ftranger hath right to the land, 
levies a fine thereof with intent to bar him; and he 
fuffers five years to pafs: without claim, Gc. he is 
barred of his right forever: And in thefe cafes none 
fhall be relieved in equity. 3 Rep. Dod. & Stud. 83, 
15 

of fine with proclamations levied by perfons of lands 
intailed to them or their anceftors, Fc. is a good bar 
again their heirs, claiming only by fuch intail. 32 
H. 8. c. 36. Where the anceftor is barred by the fine, 
there for the moft part the heir is barred alfo. 9 Rep. 
105. Altho the iffue in tail be within age, out of 
the realm, &c. when a fine is had and the proclama- 
tions pafled ; the eftate tail fhall be barred. 3 Rep. 84. 
If the eftate paffed by the fine, be afterwards (before 
all the proclamations had) avoided, it is. -faid the ifue 
in tail are barred by it. 3 Ref. gi. The tenant,in 
tail, to him and the heirs male of his body, hath three 
fons, the fecond levies a fine in the life of the father, and 
the father dies ; here the eldeft is not barred., -But if the 
elder die without ifue, living the fecond, it is a bar 
to the third. Hob. 333. Fenk. Cent. 96. Tenant in 
tail difcontinues ; the difcontinuee levies a fine with pro- 
clamation, and five years pafs without claim in_ the life 
of tenant in tail: In this cafe the ifue may have a 

formedon, and fhall not be barred ; for his father could 
not claim, Tis otherwife where he is diffeifed, and the 
diffeifor levies fuch fine; there the tenant in tail may 
claim, e. Fenk, Cent. 192. 
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A tenant for life, and he that is next in remainder 
in tail join in a fine, it is a good bar to the iffue in tail. 
for ever, fo long as that eftate-tail fhall continue. 10 
Rep. 96. But tho’ a fine bars the efate-tail and the 
ifue in tail, yet it doth not remainders or reverfions; tho’ 
recoveries bar them all. y 
And if one makes his title as heir by anothers and not. 
by him thatlevied the fine, he is not barred. 1 Cro. 377. 
Alfo he that is privy in blood only, and not in efate, is not 
within the fiatutes to. be barred by a fine: As‘if lands — 
are given to a man and the heirs female of his body, and. 
he hath a fon and a daughter, and the fon levies a fine, 
and dies without iffue, this is no bar to the daughter ; for 
notwithftanding fhe be heir to his blood, yet fhe is not 
heir to the eftate, nor need make her conveyance to it by 
him; but if her father had levied the fine, it would have’ 
been otherwife. Trin. 21 Fac. po 
A fine, Gc. cannot deftroy an executory eftate, which” 
depends upon contingencies, as it is uncertain, whether | 
there will ever be an eftate in eing for the fine to work’ 
upon; but a fine and recovery will bar an eftate in re- 
mainder, as that is an eftate veted. 1 Lill. Abr. 617.: 
Eftates by ftatute merchant, ftatute ftaple, and legit, ` 
may be barred, if a fine is levied, and thofe that have 
right fuffer five years to pafs without claim: Gea oF 
Rep. 124. If a fine be levied of lands in ancient demefne, 
it doth not bar by the ftatute of non-claim. Lut. 78i. 
As deans, bifhops, parfons, &c. are prohibited by fta- 
tutes to levy fines, and may not have a writ ofright; they” 
are not barred by five years non-claim, and their non- 
claim will not prejudice their fucceffors, Plowd. 238, 375. 
If a corporation which hath an abfolute eftate, fo as to 
maintain a writ of right, is diffeifed of land, and a fine 
is levied by the diffeifor ; if they claim not in five years, 
they are barred: but in fuch cafe it is faid, that every fuc=r 
ceflor being head of the corporation, may havea new fye. 
years to make theirclaim. Plowd. 537. Ta s 
By the ancient Common law, he that had right wasto 
make his claim, &c. within a year and a day of thet 
fne levied and the execution thereof, or ha was ed yan, 
for ever: But this bar is now gone; and if a fine without 
proclamations according to the Common law be now pan f 
vied, he that hath right may make his claim or entry, — Pet 
Ec. at any time to prevent the bar. 1 Inf. 254, 262, 
By ftatute, a claim or entry to avoid the bar of, a s eA t 
to be made in five years: And no claim or entry ij 
avoid any fine with proclamations, unlefs an ation be 
commenced within one year after fuch entry, and j 
fecutedywithi effett.... R, 316. 7o! 4 Anto C TO 
Where a fine may be a bar as to fome lands, and not 
as to other lands. See F. N. B. 98. A fine was le-) 
vied, and five years pafled without bringing a at 
error; and it was held a good bar within the Stat. 4 
7. ¢. 14. Cro. Fac. 333» But it has been adjudged thaty 
where five years pafs, that fhall not hinder, where the? 









fine is erroneous. 2 Nel/. Abr. 838. taai i ae 
540 yee WI 
VI. How fines may be rete bsa mot, 


Fines may be reverfed for error, fo as the writ ‘oe error. 
be brought in twenty years, Se. and not afterwards; by 
Stat. 10 F 11 W, 3.. O 14. d Tai. ARN 

As to erroneous fines, and the manner of reverfiog 
them, it muft be obferved in the firt place, that ni ae 
fon can bring a writ of error to reverfe a fine, or any | 
ment, that is not intitled to the land, Sc. af whi "oe 
fine was levied, for the courts of law will not ee a 
the prefent tenant, unlefs the demandant can make outa, 
clear title, poffeffion always carrying with it the prefump-— 
tion of a good title till the right owner appears s befides, 
where the plaintif in the writ of error can’t Bi 
atitle, he can receive no damage by the fine, whic 
writ.of error always fuppofes to be done, tho’. it- 
be erroneous ; and therefore it is no lefs than triflin 
the courts of juftice, to feek relief when he can’t me 
pear he has received any injury.» 1 Roll. Abr. 747. 
go. 3 Lev. 36. ° 

But if there be feveral parties to an erroneous fine, 
hall all join with the party that is to enjoy the land, 
they themfelves can have nothing. 1 Roll. Abr. 7 
Dyer 89. 




















. Another rule to be obferved is, that nothing can be 
afligned for error that contradiéts the record ; for the re- 
= cords of the courts of juitice, being things of the greateft 
' ws can’t be queftioned but by matters of equal noto- 
-with themfelves ; wherefore tho’ the matter affigned 
error fhould be proved by witneffes of the beft credit, 
po the judges would not admit it. 1 Roll. Abr. 757. 

- Hence it is, that in a writ of error to reverfe a 
fine, the plaintiff can’t affign that the conufor died be- 
fore the refte of the dedimus poteftatem, becaufe that con- 
tradiéts the record of the conufance taken by the com- 
i> isa which evidently fhews, that the conufor was 
then alive, becaufe they took his. conufance after they 
were armed with the commiffion and the dedimus iffued. 

Dyer 89. b. -1 Roll. Abr: 757. Cro. Eliz. 469. 

But the plaintiff in errror may fay, that after the co- 
nufance taken, and before the certificate thereof returned, 
the conufor died; becaufe'this is confiftent with the re- 
cord. 1 Roll. Abr. 7 

Tf aleffee for oo or a diffeiffee, or one that hath 
sight only toa reverfion or remainder, levy a fine to a 
‘ftranger that hath nothing in the land, this fine will be 
void or voidable as to the ftranger; and he that hath 
caufe to except againit it, may fhew that the freehold and 
es was in another at the time of the fine levied, and 
that partes finis nihil habuerunt tempore levationis finis, 

j and by this avoid the fine: And yet a diffeifor, who hath 
ph) al ple by wrong in him, may levy a fine to a ftran- 
s -that hath nothingin the land, like unto one that is 
i rightfully feifed of land in fee, &cs and it will be a good 
a Plowd. 353. 3 Rep. S7. 1f the cognifor of a 
_ fine hath nothing in the land paffed, at the time of the 
i e levied, the fine may be avoided: But where the cog- 
_ nifor or cognifee is feifed of an eftate of freehold, whether 
__ byright, or by wrong, the fine will be a ae fine in point 
of efate. 41 E. 3. c. 14. 22 Hen. 6. c. 
Fines are not bare cable for rafure, interlineation, mif- 
entry, ce. or any want of form; but it is otherwife if 
of fubftance. 23 Eliz. c: 3. A fine thall not be re- 
= vered for fmall variance, which will not hurt it ; nor is 
occafion for a precife form in a render upon a fine, 
w — itis only an amicable affurance upon record. 5 
S -_ If a fine be levied of lands in a wrong parihh, 
the parifh in which they lie be not named, it ert be 
Ng pyr fine, and not erroneous, being an amicable af- 
ae And a fine of a clofe may be levied by a Jeu 
conus ina town, without mentioning the town, vill, &c. 

Gree 2 Cro. 574. 2Mod. 47. lf there be want 

an original, or not writs of covenant for lands in every 







i aung orif there is any notorious error, in the fuing | 


an e, or any fraud or deceit, ic. writ of error may 
to make void the fine. 1 Inf.9. 1 Cro. 469. 
So if either of the parties dies before nifed, &e. And 
“ifthe cognifor of a fine die before the return of the writ 
-of covenant, (tho’ after the caption of the fine) it is 
faid it may be reverfed. 3 Salk. 168. If the King’s fil- 
wer is paid, before death of cognifor, the fine may be fi- 
‘bik ‘and gee See feveral cafes towards the end of this 
ne & : 
À writ of error may be brought in B. R. to reverfe a 
ge levied in C. B. and the tranfcript only, not the very 
record of the fine, is removed in thefe cafes: But if the 
~ courtof B. R. adjudge it erroneous; then a certiorari goes 
_ tothe chirographer to certify the fine itfelf, and when 
‘it comes up it is cancelled. 1 Sa/é. 341: And where on 
a writ of error in B. R. to reverfe a fine in C. B. the 
ne was affirmed; a writ of error coram vobis refiden. 
1 been allowed to lie. Ibid. 357. The court of B. 
R. will ‘not reverfe a fine without a fei. fac. returned 
t the tertenant, becaufe the cognifees are but no- 
minal perfons. Ibid. 339. A fine may be fet afide, by 
pleading that neither of the parties had any thingin the 
% efate, at the time of levying the fine, &c. But thofe 
i 








that are privy to the perfon that levied the fine, are eftop- 

_ pedto plead this plea. 3 Rep. 88. In pleading a fine 
or recovery to ufes, the deeds need not be fet forth ; 

but the pleader is to fay, that the fine, Gc. was levied 
to fuch. aaen and SA the deeds in evidence to prove 
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Fines may be avoided where they are obtained by fraud, 
covin or difceit, tho’ there be no error in the procefs 5 
and that may be done either by writ of difceit or aver- 
ment, fetting forth the fraud or covin. Cro. Eliz. 471. 

Thus if a fine be levied of land in ancient demefne, 
the lord fhall have a writ of difceit again{t the conyfor 
and the tenant, and by that avoid the fine. F. N. B. 
98. a. Moor 6. 

If a fine be levied to fecret ufes to deceive a purchafer, 
and the conufee pleads the fine in bar, the purchafer may 
aver the fraud in avoidance of the fine, by 27 Eliz. cap. 
4. and fuch averment is not contrary to the record, èe- 
caufe it admits the fine, but fets it afide for the covin and 
fraud in obtaining it. 3 Co. 8. a. Plowd. 49. a. 

So if a fine be levied upon an ufurious contratt, it 
may be avoided by averment, ‘by 13 Eliz. cap. 8. becaufe 
fuch fine being levied for ends the law has prohibited, 
the law will not encourage any evafion out of the ad, 
nor fuffer fuch ufurious contratts to be fupported by the 
folemn acts of the courts of juftice againit the intention 
of the a&t. 3 Co. 80. 

A fraudulent obtaining of a fine, or irregularity there- 
in, cannot be relieved againft in Chancery ; at muft be in 
the court where levied, though the officers may be exa- 
mined and punifhed, if they did it criminaliter. Preced. 
Canc. 150. And where one was perfonated on levying a 
fine, it was not fet afide in equity, but a reconveyance 
ordered of the land. Jbid. 151. 

If a feme fole marries after the dedimus poteftatem to 
take her fine, &c. the fine fhall neverthelefs be paffed 
as her fine. Dyer 246. 

And if either of the parties cognifors die after the 
King’s filver is entered, the fine fhall be finifhed, and be 
good. 1 Cro. 469. 

A record of a fine may be amended, (if the King’s 
filver is paid) where it is the mifprifion of theclerk. 5 
Rep. 43. A fine is perfect, when the King’s filver is 
paid thereon. 1 And. 229. 

Tho’ one concord will ferve for lands that lie in di~ 
vers counties; yet there muft be feveral writs of cove- 
nant. 3 Inf. 21. Dyer 227. A concord of a fine may 
have an exception of part of the things mentioned there- 
in: Andif more acres are named, than a man hath in 
the place, or are intended to be paffed; no more fhall 
pafs by the fine than is agreed upon. 1 Leon. 81. 3 Bult. 
317, 318. A fine as well as a deed may be covinous, 
and avoidable for this; where it is fuffered by fraud to 
deceive a purchafer, or creditor, &c. 3 Rep. 80. 16 
HF. 6.55% 

Fines levied before the juftices in Wales; or in the 
counties Palatine of Chefer, Durham, &c. have the fame 
effeét as fines levied before the juftices of C. B. 34 
Signs. casei sa, Sic. "r9..2 6. godag 
5\ Eliz. ei 27. &c. See Recovery. See alfo. Com. Dig., 
3 Fatit. Fine. 2 Ve New Abr. 520 to 554. Black. 
Com. 2 V.118, 348, 352-3, Se. 3 V. 156. 4V. 4195 
422. and for Forms, 2 V. Appendix, xiv. 

Sometimes a fum of money paid for the income of 
lands, &c. let by leafe, is called fine. Fine alfo 
fignifies an amends, or punifhment for an offence com- 
mitted; in which cafe a man is faid facere finem de 
tranfereffione cum rege, Se. See Poff fines for offences. In 
all cafes it is a final conclufion or end of differences. 

Fine adnullando tevbato Eenemento qnod fuit de 
antique Dominico, Is a writ directed to the juftices of 
C. B. for difannulling a fine levied of lands in ancient de- 
mefne, to the prejudice of the lord. Reg, Orig. 15. 

Fines foz Blieniations, Were fines paid to the King 
by his tenant in chief, for licence to alien their lands ac- 
cording to the Stat. 1 Ed. 3. c. 12. Butthefe are taken 
away by the Stat.12 Car. 2. ¢. 24. f 

Fines for Dfences, Fine, in this fenfe, is amends, 
pecuniary punifhment, or recompence for an offence 
committed againft the King and his laws, or again{t the 
lord of a manor: In which cafe a man is faid finem fa- 
cere de tranfgreffione cum rege, Sc. Reg. Jud. f. 25. a. 
Cowell. 

It feems that originally all punifhments were corporal ; 
but that after the ufe of money, when the profits of the 
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eonrtsiarofe from the money paid out of the Civil caufes, 
and the fines and confifcations in criminal ones, the com- 
mutation of punifhments was allowed of, and the corpo- 
ral punifhment, which was only ix terrorem, changed into 
the pecuniary, whereby they found their own advantage. 
This begat the diftinétion between the greater and. the 
leffer offences ; for in the crintiza majora there was at leaft 
a fine to the King, which was levied by a capiatur ;. but 
upon the leffer offences there was only an amercement, 
which was affeered, and for which a diffringas, or ation 
of debt only lay. z New Abr. 502. 
Under this head is to be confidered, 


I. Who may fine and amerce, and for what. 

Il. How fines, &c. may be mitigated and aggravated ; as 
alfo how they may be recovered, and to whom they. are 
payable. 

II. What perfons are exempt from being fined. 


I. Who may fine and amerce, and for what, f 

Where a ftatute impofes a fine at the will and pleafure 
of the King, that is intended of his judges, who are to 
impofe the fine. 4 Drt. 71. Courts of record only can 
fne and imprifon a perfon, (except as aftermentioned): 
And fuch a court may fine a man for an offence commit- 
ted in court in their view, or by confeffion of the party re- 
cordedin court. 1 Lil). Abr. 621. Aman fhall be fined and 
imprifoned for all contempts done to any court of record 
againft the commandment of the King’s writs, Ge. 9 
Rep. 60. If a perfon is arrefted coming to the courts of 
juitice to anfwer a writ, the offender doing it fhall- be 


fined for the contempt: But there has been a difference 


made where it is done by the plaintiff in the writ, and a 
ftranger, who it is faid fall not be fined. 9 H. 6. c. 55. 
1 Danv. 469. If an officer of the court neglects his 
duty, and gives not due attendance ; a clerk of the peace 
doth not draw an indiétment well in matter of form, or 
return thereof, upon a certiorari to remove the inditt- 
ment into B. R. If a fheriff, &c. make an infufficient 
return of a habeas corpus iffuing out of B. R. Bc., Or 
if juftices of peace proceed on an indictment after a cer- 
tiorari iffued to remove the indiétment ; the court may 
fine them. 1 Lill. 620. When a juror at the bar 
will not be fworn, he may be fined. 7H. 6. c. 42. 
And if one of the jury depart without giving his verdia ; 
or any of the jury give their verdict to the court before 
they are all agreed, they may be fined. 8 Rep. 38. 40 
Af]. to. 

Alfo the fheriff in his torn, and the fteward of a court- 
leet, have a difcretionary power, either to award a fine, 
or amercement for contempt to the court; as for a fui- 
tor’s refufing to be fworñ, &c. and the fteward of a 
court-leet may either amerce or fine an offender, upon 
an indiétment for an offence not capital, within his 
jurifdiGtion, without any farther proceeding or trial ; 
efpecially if the crime were any way enormous, as an 
affray accompanied with wounding. Keilw. 66. Kitchin 

> 51 
It 2 faid, that fome courts may imprifon, but not fine, 
as the conftables at the petit feflions. 11 Goi 44. 1 Rol. 
Rep. 74. 11 Co. 43. 6. Alfo fome courts cannot fine or 
imprifon, but amerce, as the county, hundred, Ge. 11 
Co. 43. 4. But fome courts can neither fine, imprifon, 
nor amerce; as ecclefiaftical courts held before the ordi- 
nary, archdeacon, &c. or their commiffaries, and fuch 
who proceed according to the Canon, or Civil law. 11 
Co. 44. a. 

Every court of record may injoin the people to keep 
filence under a pain, and impofe reafonable fines, not 
only on fuch as fhall be convicted before them of any 
crime; on a formal profecution, but -alfo on all fuch 
as fhall be guilty of any contempt in the face of the 
court; as by giving opprobrious language to the judge, 
or obftinately refufing to do their duty as officers of the 
court. 11 H: 6. 12.4. 1.Rol. Abr. 219. 8 Co. 38. 
ti Co.43. Cro. Eliz. 581. 1 Sid. 145. 

If a dead] body in prifon, or other place, whereon 
an inqueft ought to be taken, be interred, or fuffered to 
lie fo long, that it putrify before the coroner hath viewed 
it, the gaoler, or townfhip fhall be amerced. 1 Keb, 278. 
2 Hawk. P. C. 48. If any homicide be committed, or 

1 


faéium, and itis found againft him. 
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dangerous wound given, whether with or without malice, 
or even by mifadventure, or felf-defence, in any town, or. 
inthe lanes or fields thereof, in the day-time, and the of 
fender efcape, the town fhall be amerced ; and. if out of 


a town, the hundred fhall be amerced. 3 Inf. 53. 4 
Inft. 183. Cro. Car. 252» 3 Leom 207. 2 Inf. 315. 
Dyer 210% 


Befides: fines impofed for offences, it {cems, that re- 
gularly there was a fine or amercement in all aétions; for 
if the plaintiff or demandant did not prevail, it was 
thought reafonable that he fhould be punithed for his unjust 
vexation; and therefore there was judgment againft him, 
quod fit in mifericordia pro falfo clamore. 2% Co. 39. 
Fe Ne Bu 75 

Hence when the plaintiff takes out a writ, the fheriff, 
before the return of it, was formerly obliged to take 
pledges of profecution, which, when fines and amerce~ 
ments were confiderable, were real and refponfible perfons, 
and anfwerable for thofe amercements; but being now fo 
very inconfiderable, that they are never levied, they 
are only formal pledges entered, wiz. John Doe and 
Richard Roe. 1 Sand. 227. See tit. Bail. J 

In all a€tions, where the judgment is againft the des 
fendant, it was to be entered with a mifericordiay or a 
capiatur ; and herein the difference is, that if it be 
action of debt, or founded on a contraét, the entry is 
ideo in mifericordia, without afiefling any fum: in certain, 
which was afterwards affeered by the coroners in the 
proper county; but if it were in action of trefpafs, the 
court fet the fine, and levied it by a capiatur. 8 Co. 60. 


A Roll. Abr. 212, 219. Cro. Eliz. 844. Cro. Jac. 255- 


Therefore, i 
In ations guare vi & armis, as trefpafs, and the likes 
if judgment pafs againft the defendant in a court of re~ 
cord, he fhall be fined. 8 Rep. 59. Butin ations which 
have not fomething of force, or fraud, or deceit tothe 
court ;, if the defendant comes the firft day he is called, 
and tender the thing demanded to the plaintiff, he is 
not to be fined. 5 Rep. 49> 8 Rep. 59, 60; 99. $ 
AJ 9. 22 Af. 82. 1 Dany. Abr. 47%. i Vent. 116. 
All capiatur fines ave taken, away by Stat. 4 & 5 W. 
E&F M. c. 12. Except where a defendant pleads nom off 
1 Lill, Abr. Ogre 
In trefpafs, affault and. battery, &c. there can be no 
capiatur pro fine entered fince this Stat. See Capiatur, — 


Il. How fines, (Sc. may be mitigated and dy. 
as alfo how they may be recovered, and to whom they 
are payable. Die Ke 

A fine may be mitigated the fame term it was 

fet, being under the power of the court during that. 
time ; but not afterwards. J. Raym. 376. And 
fines affefled in court by judgment upon an infor- 
mation, cannot be afterwards mitigated. Cro. Car. 
251. _If a fine certain is impofed by ftatute on any 
conviction, the court cannot mitigate it; but if the 
party comes in before conviétion, and: fubmiits to the 
court, they may affefs a lefs fine; for he is not con- 
viéted, and perhaps never might. 3 Salk. 33. The 
court of Exchequer may mitigate a fine certain, becaufe it 
is a court of equity, and they have a privy fealifor it. 
Ibid. i y 
If an exceflive fine is impofed at the feffions, it may 
be mitigated at the King’s Bench. 1 Vent, 336. Adea 
fendant being indicted for an affault, confeffed it, and. 
fubmitted to a fmall fine; and it was adjudged that im 
fuch a cafe he may produce affidavits to prove on the pro~ 
fecutor, that it was for affault, and that in mitigation 
the fine; though this cannot be done after he is found © 
Guilty. 1 Salk. 55. If a perfon is foand Guilty of æ 
mifdemeanor upon indiétment, and fined, he cannot 


move to mitigate the fine, unlefs he appear in os : 
k im 


but one abfent may fubmit to a fine, if the 
court will undertake to pay it. 
Salk. 55. 2 Hawk. 446, Itis acommon prađtice in the 
court of B. R. to give a defendant leave to{peak with the 
profecutor, 7. e. to make fatisfaction for the cofts of the 
profecution, and jalfo for damages fuftained, that there 
may be an end of fuits; the court at the fame time fhew- 


ing on that account an inclination to fet a moderate fine 


a. 


1 Vent. 209, 270, V 
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on behalf of the King. Wood's Inf. 653. And in cafes 
 whérecoktsare not given by law, after a profecutor has 
accepted colts from the defendant, he cannot aggravate 

the fine; becaufe having no right to demand coits, if he 
takes them, it fhall be intended by way of fatisfaction of 
the wrong. 2 H. P. C. 292. 

All fines belong to the King, and the reafon is, becau/e 
the courts of juftice are fupported at his charge; and 
where ever the law puts the King to any charge for the 
fupport and protection of his people, it provides money 
for that purpofe. Braé.129. When a perfon is fined 
to the King, notwithitanding the body remains in prifon, 
itis faid the King tall be fatisfied the fine out of the of- 
fender’s etate. 4 Leon. c. 393. 


and have his lands and goods redelivered him, on ob- 
taining favour for a fum of money, &c. Reg. Orig. fol. 
142. 

Fine pro Wediffeifina capienda, Is a writ that lics for 
the releafe of one imprifoned for a redifeifin, on payment 
of a reafonable fine. Reg. Orig. 222. 

Sine Fozce, Is where a perfon is forced to do that which 
he can no ways help; fo that it feems to fignify an abio- 
lute neceflity or conftraint not avoidable. Old Nat. Br. 
68. Stat. 35 H. 8. c. 12. 

Finite, To fine, or pay a fine upon compofition and 
making fatisfaction, &c. Itis the fame with finem facere, 
mentioned in Leg. H. 1. c. 53. And in Brompton, p. 
1105.—-Quando Rex Scotia cum domino rege finivit, Oc. 
And in Hoveden, p. 783. 

Finitio, Death, fo called; becaufe wita finitur morte. 
Blount. 

Fino of Gold and Dilber, Are thofe perfons who 
purify and feparate gold and filver from coarfer metals, 
by fire and water. 4 H.7. c. 2. They are not to allay 
it; or fell the fame, fave only to the matter of the mint, 
gold fmiths, &c. Thid. 

Firdfare and Firdwite; See Ferdfare and Ferdzwvit, 
Leg. Canuti, par. 2. c. 22. 

Hirderinga, A preparation to go into the army. Leg. 
































As to the method of recovering fines. 

- By the Common law, the King, or Lord may, at their 
election, diltrain, or bring an aion of debt for a 
fine or amercement. Cro. Eliz. 581. Savil 93. Raf. 
Baisa, 553) 606. 2 H. 4. 24. 6. 10H. 6. 7. 
Raym. 68. Butevery avowry, or declaration of this kind 
ought exprefly to fhew, that the offence was committed 
within the jurifdiction of the court, for if it were not, 
all the proceedings were coram non judice, and a court 
fhall not be prefumed to have a jurifdiGtion where it doth 
not appear to have one. Hob. 129. Raft. Ent. 553. 
Co. Ent. 572. Alfo it is advifeable to alledge, that the 
offence was committed, as well as prefented, and to fhew 
the names of the prefentors and the affeerors in fetting 
forth a prefentment or affeerment, and alfo to fhew that 
proper notice was given of holding the court. But for 
this, wide Hawk. P. C. 59, 60. 

Of common right, a diftrefs is incident to every fine 
and amercement, in a torn or leet for offences of right 
within the jurifdition thereof; but if the offence were 
only the neglect of a duty created by cuftom, and of a 
private nature, it is clear, that there muft be a cuftom 
to warrant a diffre/s, and perhaps fuch cuttom is alfo ne- 
ceffary, though the duty be of a publick nature. 2 Hawé. 
PaGe 
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Fire and firescocks. Churchwardens in London and 
within the bills of mortality, are to fix frre-cocks, Ge. 
at proper diftances in ftreets, and keep a large engine and 
hand-engine for extinguifhing fire, under the penalty 
of 10/. &c. Stat.6 Ann. c. 31. To prevent fires, work- 
men in the city of London, &c. muft erect party-walls be- 
tween buildings of brick or ftone, of a certain thicknefs, 
&c. under penalties. Stat. 7 Ann. c. 17. 11 Geo. 1. 
¢. 28. 33 Geo, 2. ¢. 30. and 4 Geo. 3. c. 14. And on 
the breaking out of any fire, all the conftables and beadles 
fhall repair to the place with their ftaves, and be affifting 
in putting out the fame, and caufing people to work, &c. 
No action fhall be had againft any perfon in whofe houfe 
or chamber a fire fhall begin. 6 Ann. c. 31. 10 Ann 
¢. 14. 

Firemen exempt from being impreffed, 6 Aun. c. 31. 
Jf: 2. Penalty on fervants firing houfes by negligence. 
6 Ann. c. 31. fec. 3. Reltrictions of boiling turpentine. 
7 Ann. c. 17. Jec. 11. Stock in fire-offices how taxed. 
4 Geo. 3. c 2. f. 54. See Arfon. 

Fivebare, (Sax.) Signifies a deacon or high tower by 
the fea-fide, wherein were continual lights, either to di- 
rect failors in the night, or to give warning of the ap- 
proach of an enemy.—Quod fine dilatione levari F reparari 
fac. figna & firebares /uper montes altiores in quolibet hun- 
dredo, ita quod tota patria, per illa figna, quotiefcunque 
neceffe fuerit, premunire poteft, Fc. Ordinatio obfervan- 
da à Lynne ufque Yarmouth. Temp. Ed. 2. 

Firebote, Fuel for fring for neceffary ufe, allowed by 
law, to tenants out of the lands, &c. granted them. See 
Eftovers. 

Firma, Is taken for viétuals or provifions; alfo rent, 


Alfo the terif, or lord mayor may for fuch fines or 
amercements diitrain the goods of the offender, even 
inthe highway, or in land not holden of the lord, unlefs 
fuch land be in the poffeffion of the crown. + Rol. 4b. 
670. 2 Inf. 104. But fuch fines and amerceménts be- 
ing for a perfonal offence, no ftranger’s beafts can law- 
fully be diftrained for them, tho’ they have been levant 
and couchant upon the lands of the offender. Owen 146. 
Noy 20. 

E p ENE of one fine againft divers perfons is 
erroneous; it ought to be feveral againft each defendant, 
for otherwife one who hath paid his part might be conti- 
nued in prifon till the others have paid theirs, which 
would be in effe&t to punifh for the offence of another. 
2 Hawk. 446. Fines to the King are efreated into the 
Exchequer. See farther as to fines, Black. Com. 3. V. 
SOA 972.’ 

_ fines ie Rop, Are all fines to the King; and un- 
der this head are included fines for original writs. Ori- 
ginals on trefpafs on the cafe, where the damages are laid 
above 40/, pay a fine, wig. from 40/. damages to roof not in provifion for-the lord’s houfe, 
marks, 6s. $d. from 100 marks to 100 7. the fine is 105. Firma otis, Was a cuftom or tribute paid towards 
From 100/. to 200 marks, 13s. 44. From 200 to 400] the entertainment of the King for one night, according to 
marks, 16s. 8d. From 400 marks to 200/7. it is 1/.| Dome/day.—Comes meriton To RE. reddebat firmam unius 
_ fine; and fo for every 100 marks more, you pay 6s. 8d, | nottis, @&c. i. e. provifion or entertainment for one night, 
and every 100/. further 105. Prađif. Attcrn. 1 Edit. p.| or the value of it. Temp. Reg. Edw. Confef: 
132. And fines are paid for original writs in debt; for} firmam Begis, Anciently fro villa regia, /eu regis 
ver writ of 40/. debt, 6s. 8d. and if it be of 100| manerio. Spelm. 
arks, but 6 s. 8 d. and for every 100 marks 6s. 8d. Gc.) firmatio, Firmationis Tempus. Doe feafon, as oppofed 
alfo for every writ of plea of land, if it be not a writ of | to buck feafon. 31 H.3. Firmatio fignifies alfo a fup- 

tight patent, which is for the yearly value of 5 marks, | plying with food.. Leg. Inz, cap. 34. 

6s. 8¢. and fo according to that rate. 19 H. 6. 44. Firmura. Will. de Grefi gave to the monks of Blyth, 

7 AG. 33. New Nat. Br. 212. a mill, cum libera firmura of the dam of it. Reg. de Blyth. 

_ Fine non capicndo p20 pulchze lacitando, Is a writ | This has been interpreted liberty to {cour and repair the 
to inhibit officers of courts to take fines for fair pleading. | mill dam, and carry away the foil, &c. And Dr. Thorn- 

| Reg. Orig. 179. ton Englithes it Free Firmage. 

- Fine capiendo pro Terris, &c. A writ lying where| ffire-ordeal. See Ordeal, and Black. Com. 4 V. 
a perfon upon conviction of any offence by jury, hath his 
lands and goods taken into the King’s hand, and his body 
is committed to prifon, to be remitted his imprifonment, 


C. 
Firma lba, Rent of lands let to farm paid in filver, 


330. 
Fire-W@ozke. No perfon whatfoever fhall make, fell, 
ĉe. fquibbs, rockets, ferpents, &c. or cafes, moulds, 
5 E EFE 
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fc. for making .fuch fquibbs, and every fuch offence | mallet 12, fole and place 8, flounders. 7, whiting 6 i ine 


fhall be adjudged a common nufance. 

Perfons throwing or firing fquibbs, &c. or fuffering 
them, 7c. to.be thrown or fired from their houfes incur 
a penalty of zos. Likewife perfons throwing, caiting or 
firing, or aiding or affifting in the throwing, cafting or 
firing of any fquibbs, rockets, ferpents, or other “fire- 
works, in or into any publick itreet, houfe, fhop, river, 
highway, road or paflage, incur the. like penalty of 20s. 
and on nonpayment may be committed to the houfe of 
correction. Stat. 9 10W. 3. ¢..7. 

N.B. This fatute doth not take from any perfon injured, 
by throwing of fauibbs, &c. the remedy, at Common law, 
for the party may maintain a {pecial action on the cafe, or 
trefpafs, &c. for recovery of full damages. 

PHirklefruits, (Primitie) Are the profits after avoid- 
ance, of every fpiritual living for the firft year, according 
to the valuation thereofin the King’s books. ‘Thefe were 
given in ancient times tothe Pope throughout all chriften- 
dom; and were firft claimed by him in £xgland of fuch 
foreigners as he beftowed benefices on here ,by way of 
provifion; afterwards they were demanded of the clerks 
of all {piritual patrons, and at length of all ‘other clerks 
on their admiffion to benefices : but upon the, throwing off 
the Pope's fupremacy in the reign of Hen. 8. they 
were tranflated to, and vefted in, the King, as appears by 
the frat. 26 H.8..c. 3. And for the ordering thereof, 
there was a court erected 32 H. 8. but diffolved Anno 1 
Mar. Though by 1 Eliz. c. 4. thefe profits are reduced 
again to the crown, yet the court was never reftored ; for 
all matters formerly handled therein, were transferred to 
the Exchequer, within the furvey of which court they now 
remain. By fat. 26 H. 8. the Lord Chancellor, Ge. 
is impowered to examine into the value of Fir/?-fruits ; and 
clergymen entering on their livings before the fame are 
paid or compounded, are to forfeit double value. But 
the 1 Elig. c. 4. ordains, that if an incumbent on a:bene- 
fice do not live half a year, or is oufted before the year 
expired, his executors are to pay only a fourth part of the 
Firft fruits ; and if he lives the year, and then dies, or 
be oufted in fix months after, but half of the Firf-fruizs 
fhall be paid. And by this ftatute livings not above 1o/. 
per Ann. (Fc. are difcharged from payment of thefe duties : 
a are alfo benefices under and not exceeding sol. a year, 

by feat. 5 Ann. c.24. ‘The z Ann. ¢. 11. fettles upon a 
cor, poration the Firft- -fruits and tenths of all benefices for 
the maintenance of the ponr clergy ; which is called the cor- 
poration of the bounty of Q. Anne. See the aĝ, relating 
to large waftesin York/hire inclofed, a fixth part for the 
benefit of poor clergymen, whole livings do not exceed 
401. per Ann. Stat. 12 Ann. c. 4. Wide 3 Geo, 4. 
c.10. Black. Com. 1 V. 284. 27.67. 47. 106. 

Fih and Fihing. No fitherman hall ufe any net or 
engine, to deftroy the fry of fifh : and perfons ufing nets 
for that purpofe, or taking falmon or trout ont of feafon, 
or any fifh under certain lengths, are liable to forfeit 20 s. 
and juttices of peace, and Lords of leets have oe to put 
the atts in force. .See. 1) Bl. ¢. 1713 Fel. 4. ¢.-12. 
30 Geo. 2. c. 21. EF poft. No perfon eh fatten nets, 
Jc: acrofs rivers to deftroy fih, and diflurb paffage of 
vefiels, on pain of 5./. fat. 2 H. 6. c. 15. None thall 
fih in any pond or moat, Ge. without the owner’s licence, 
on pain of three months imprifonment. 31 H. 8. c. 2. 
‘And no perfon fhall take any fih in any tiver, without 
the confent of the owner, under the penalty of 10s. for 
the ufe of the poor, and treble damage to the party 
grieved, leviable by diftrefs of goods; and for want of 
diftrefs, the offender is to be committed to the houfe of 
correction fora month: alfo nets, angles, &¥c. of pochers 
may be feized, by the owners of rivers, or by any perfons 
by warrant from a juttice of peace, Fc. 22 &F 23 Car. 2. 
25. 465 WS M. 23. The fiat.. 4 & 5 Ann. 
¢. 21. was made for the increafe and preferyation of falmon 
in rivers in the counties of Southampton and Wilts ; requi- 
ring that no falmon be taken between the 1ft of Auguft and 
12th of Nowember, or under fize, Sc. And by 1 Geo. 1. 
c. 18. falmon taken in‘the river Severz, Dee, Wye, 
Were, Oufe, &c. are to be 18 inches long at leat; or 
the perfons catching them {hall forfeit 5 4 ~ And fea fih 
fold mut be of the lengths following, viz: Bret and 
turbot 16 inches, bril and pearl 14, codlin, bafs and 


ches long, &&c., on pain,of ‘forfeiting 20.5. to’ the poor, 
and the fifh. Vide the ftatute. Perfons that i import any 
fifh, contrary to the 1: Geo.. 1... 18. for better perventing 
frye th taken by foreiguers being imported into, this 
kingdom, &c. fhall forfeit ool. to be, recovered in the 
courts at Weffminfler, one moiety to.informers, and the 





other to the ,poor ; and matters. of fmeaks, hoys, boats, 


ec. in which the <ifh thall be imported, or brought 
on hhore, forfeit sod. Alfo felling the fame - in. Eng- 
land, is liable to. z0/..penalty. Stat..9 Geo. ¢. 33. 

By the fat. 22,Geo..2.,c..49. contracts for the buying 
fith (except freh falmon, or foles brought. by land care. 
riage, oyfters or falt or dried sith) to.be,fold. by retail be- 
fore the fame are brought to market and expofed to fale, 
are declared void; and each party-contratting fhall for- 
feit sod, 
days after their arrival onthe coait between North Yar- 
mouth and Dover, thall, forfeit the cargo, veffel and tackle, 
&c, And fea fih under the dimenfions prohibited by 
the fat. 1.-Geo.1.may be,expofed.to fale,, provide re 


And fifhermen not lling their fith within eight 


taken with a,hook, andfo not.capable ofjbeing preferved — 


alive. But fee fat. 33-Geo. 2. c. 27. made to regulate 
the fale of fith at.the frit hand in the fish markets in Lon- 
don and We, ofiminfler 5 ; and to prevent falefmen of fih buy- 
ing fifh to fell again on their own account ; andi p 
bret and turbot, brill, and pearl, although u 
refpective dimenfions mentioned in 1 Geo. 1. , . 18. = 
be imperted and fold; and to punih perfons who hall 


take or fell any fpawn, brood, or fry of fith, sunfizeable i 


filh, or fih out of feafon, or {melts under.the 
inches. 
true account of the feveral forts of fith brou Ivi 
the Nore in his veffel, and if after fuch, fa j 
wilfully deftroy or throw away any of the daid fith 
being unwholefome or unmarketable, Sc. he is no 
be committed to the houfe of correction, and | ot to ha 
labour for any time not exceeding 2 months nor 
one. And fee farther 2 Geo. 3. c. 15. for the b 
plying the cities of London and Weftminfter with fih, < 
to reduce the exorbitant price thereof; and to protet 
encourage fifhermen. 
Sihhropal, Whale and Sturgeon, ehai 
titled tọ when either thrown on fhore or caught 
coats., Plowd. 315; Black. Com. 1 Vi 29 
FKithing Might of, and property of fih. 
held, that where the Lord of the manor. 
hoth fides the.river, ’tis a good evidence th 
right of filhing, and it puts the proof upon hi 
liberam pifcariam ; but where a river ebbs and 
is an arm of the fea, there “tis common to 
claims a privilege to ‘himfelf 
is brought for fihing there, the defendant. nay 
the place where is brachium moris, in quo uny 
ditus domini regis habet ÊF babere deket liberam 
In the Severu, the foil belongs to the. owners 0 of 
on each fide ; and the foil of the river 
King, ĉc. but the fihing is common to: 
He who is owner of the foil of a private. 
ralis pifearia; and he that hath libera 
property in the fifth, and may bring a po 
them; but communis pifcaria is like the 
commons. 2 Salk..637+ One that has 
which there are fih, may call them pi/ecs. 
ment, Sc. But he cannot call them as 
they be not in ‘trunks: Mod: Ca. 183. . 
privilege to make a fifh pond ; as there doth 
warren. Ibid. See Black. Com. 2K. 34 
Fithermen. Phere fhaltbe a matter, w: 
fiftants of the Fifbermen’s Company in London, 
ly at the next court of the Lord Mayor 2 
after the tenth of Fuze; who are contftitui 
affiftants ; and they fhall meet once a month 
mon hall, to regulate abufes in fifhery, regifter 
of fifhermen, d mark their r Ee 
“Ann. c. 26. Fijo and Fifbing, Herrings, &e. 
Fithery. A Royal Fifbery of England was € 
the reign of King Car. 2. and the members | 
porated into a company. ‘The crown hath poy 
rect zos. out of every. 100/.Scuth-Sea ftock, to- 
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to 































By this a& every mafter of a veilelis tog ive a i 
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improving the fithery of the kingdom, cartied | 


d, and in other Northern ieas. Stat. g 
And for recovery of the Britis fihhery, aÑ 
Esd on filh exported to other countries, &c, 
Geo. 1. c. 28. Fifhery in Scotland to be-improved 
ag tothe articles of the union. 13 Geo. 1. c: 30. 
22 Geo. 2. ¢. 45.° The ahale fifbery is fur- 
r incouraged and Seek And fee fratutes 23 Geo. 
24. and 26 Geo..2. co 9. for the encouragement of 
} d Herring Fifbery. And tit. 
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4 T or fledged arrow, a fet arrow. 
lphus de F. tenet, ETc. per fervitinm reddendi per An- 
inti Fle&as. Dom. Reg. g Edw. 1. - 
Dite or Flightwite, (fram the Sax. Fiyth fuga 8 

‘In our ancient law fignifies .a difcharge 
ments, where a perfon having ‘been a fu- 
mes ‘to the peace of iour Lordithe King of 
accord, or with licence. Rafal. 
t, (Sax. Flest, i. e. Flota, a :place of running- 
there the tide or float comes up) Is ia famous 
ondon, fo called from a river or.ditch ‘that was 
y there, von the fide whereof it ftood. To this 
are ufually committed for contempt ‘to the 
s laws, particulary againft the courts of juf- 
debt, when perfons.are unable or unwilling 
“their vereditors : there are large rules, wand ia 
ging to the Fet Prifon, &c. Stat. 8 ES 9 
By: a late ftatute, the warden of ithe Fle 
fabled to hold any office, for his notorious op- 
ms of the prifoners ; and the King was impowered 

tthe faid office to fuch perfon as p fhould think 

2 ci 32. 
The Lord Mayor of London, &Fe. may 
and make the oil level with the ftreets ; 
d in the ‘Mayor and commonalty. Stat. 
And now, by virtue of the a& for build- 
s Bridge the ditch is an part arched over, 
led up p to the foot of the. bridge, that the Sound 
: eran 
h ps. See Flota Auna and Navy Royal 

; wie the Sax. Fhan, to kill or flay) 
nd by virtue of the word Fiemaflare were 
as may be collected from a guo war- 


6 Flemenestrinthe, Flymenatepnede, 
i iat or relieving of a fugitive or outlaw. 
mgs AV. DLS. t To 12. 

ax.) Fieta, who writes of this word, 
atalla fugitivorum. Lib. 1. ©: 47. 

s for thips, Conceffit etiam eis, 
peda navem, colligendas in territorio, 
Tom. 1. p. 799. 
ny crime committed, which implies guilt. 
And Black. Com. 4 V. 380. - 
| The mark which the fea makes on the 
water and the highett tide ; it is alfo 
Mark. 
cient ee of Englifo gold coin : “every 
d ftandard gold was to be coined into 
be current at fix fillings ‘each; all 
fifteen pounds, or into a proportionate 
yeah or singel Bo by indenture 

oe 
coin, in Spain 4.6. qai Germany 
And in fome parts of Germany, 





fi 7 hammom d de R. A hae 
prin aque Thamifie verfus partes occiden- 

. Francia, 6 R. 21 m. 21. 

things as by accident fwim on the 

the word is fometimes ufed in the 


: on Bailif, 
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Flotfam, Is where a ipis funk orcaft away, and the . 
goods are floating upon the fea. ‘5 Rep. 106. Flotfam, 
Fetfam and Lagan are mentioned together ; Yet/am being 
where any thing is caft out of the fhip when in danger, 
and the fhip notwithftanding perifheth ; and Lagan is 
when heavy goods are thrown over-board before the wreck 
of the thip, which fink to the bottom of the fea. Lex 
Mercat. 149. The King fhall have Flotfam, Fet/am and 
Lagan, when the-thip is loft, and the owners of the goods 
are not/known ; but not otherwife. F. N. B. 122. Where 
the proprietors of the goods may be known, they have a 
year-and a day to-claim Flotfam. 1 Keb. 657. Fletfam, 
Fetfam, Sc. any perfon may have ‘by the King’s grant, 
vas well sas the Lord Admiral, @&c. Lex Marcet. 149. 
See 12 wan. fiat. 2. ê 18. 26 Geo. 2. “c. 19. and 
title Wreck. 

Focage, (Focagium) The fame with Hou/e-bote or Fire 

ote. 

Focal, A right of taking wood -for firing: Iv eadem 
Haid 10 Carratas Focales recipiendas annuatim per-vifum 
Jervientis mei. Mon, Ang. Tom. 1 p. 779. 

fover, (Sax. Foda, i. e. Hin Any kind of 
meat for horfes, or other cattle: and among the Feudi/s 
dt is ufed for a prerogative of the prince, to be provided 
with corn and other meat for his hopfes, by his fub- 
jects, in ‘his wars or other‘expeditions, Hotom.de verb. 
Feudal. 

Fodertozrium, Provifion or fodder, to be paid, by 
cuftom to the King’s purveyor. Cartular. St. Edmund. 
MS. fol. 102. 

Foenns nauticum. Where money was lent to'a mer- 
chant to be employed in a beneficial trade, with condition 
to be repaid, with extraordinary intereft, in cafe fuch a 
voyage was fafely performed, the agreement was fome- 
times called foenus nauticum, fometimes u/ura maritima. 
But as this gave an opening for ufurious and gaming 
contracts, 19 Geo. 2. c. 37. enacts, that all money lent on 
bottomry or at re/pondentia, on velfels bound to or from the 
Eaft-Indies, thall be exprefsly lent, only upon the hip 
or merchandize; the lender to have the benefit of fal- | 
vage, &%c. Black. Com. 2 V. 459. Mol. de jur. mar. 361. 

Foda, (Fr. Foifon) Grafs, herbage: flon. Ang. Lom: 
2. °p. 506. 

Fogage, (Fogagium) Fog or rank after-grafs, not eaten 
in Summer. LL. Foreflar. Scot. c. 16. 

Fotterers, By Blount are interpreted to be vagabonds. 
See Faitours. 

Folclands, (Sax.) Copyhold lands fo called in the 
time of the Saxons, as charter lands were called Boe-lands. 
Kitch. 174. Folkland was terra vulgi or popularis the 
land of the vulgar people, who had no certain eftate 
therein, but held the fame under the rents and fervices 
accuftomed or agreed, atthe will only of their Lord the 
Thane ; and it was therefore not‘put in writing, but ac- 
counted predium rufticum E&F ignobile. Spelm. of Feuds, 
cap, 5° 

Folcmote or Folbkinote, (Sax.) Folegemot, i.e. Con- 
ventus populi) Is compounded of Folk, populus, and mote 
or gemote, convenire ; and fignified originally, as Sommer 
in his Saxon Didionary tells us, a general affembly of the 
people, to confider of, and order matters of the common- 
wealth : Omnes proceres regni © milites È liberi homines 
univerfi torius regni Britannia facere debent in pleno Foic- 
mote Fidelitatem domino regii; Ge. Ley. Edw. Confef: 
cap. 35. And Sir Henry Spelman fays, the folemote was à 
fort of annual parliament, or convention of the Bifhops, 
Thanes, Aldermen and freemen, upon evety May-day 
yearly ; where the laymen were {worn to defend one 
„another, and to the King, and to preferve the laws of the 
kingdom, and then confulted of the common fafety. 
But Dr. Brady infers fromthe laws of our Saxo? Kings, 
that it was an inferior court, held before the King’s Reeve 
or fleward, every month to do Folk right, or compofe 
{maller differences, from whence there lay appeal to thé 
fuperior courts. Bradys Gloff: p. 48. Squire feems to 
think the folcmote, not diftin& from the /birtmote, ot 
common general meeting of the county. See his Augl. 
Sax. Gov. 155. 2. 

Manwood mentions folkmore as a court holden in Loz- 
don, wherein all the folk and people of the city did com- 
plain 
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plain of the Mayor and Aldermen, for mifgovernment 
within thef{faid city: and this word is ftill in ufe among 
the Londoners; and denotes Celebrem ex teta civitate con- 
ventum.  Stow’s Survey. According to Kennet, the folk- 
mote Was a common council of all the inhabitants of a 
city, town or borough, convened often by found of bell 
to the Mot Hall or Hou/e ; or it was applied to a larger 
congrefs of all the freemen within a county, called the 
Shire-mote, where formerly all knights and military te- 
nants did fealty to the King, and elected the annual theriff 
on the firt of Ofober, till this popular eleétion to avoid 
tumults and riots devolved to the King’s nomination. 
Anno 1315. 3 Ed. 1. After which the City Folkmote was 
fwallowed up in a feleét committee or Common Council ; 
and the County Foltmote, in the Sheriffs Tourn and Afffes. 
The word Folkmote was alfo ufed for any kind of popular 
or publick meeting ; as of all the tenants at the Court- 
Leet or Court-Baron, in which fignification it was of a 
lefs extent. Paroch. Antig. 120. 

Foldage and Fold-courfe, A liberty to fold theep, 
&c. Faldage and Faldfee. 

Folgarii, Menial fervants ; Eos qui aliis deferviunt. 
Brad. lib. 3. tra. 2. c. 10. Houfe-keepers by the Saxons 
were called Husfa/tene ; and their fervants or followers, 
Folgheres or Folgeres. LL. Hen. 1. c. 

fool, A natural, one fo from the oe of his birth. 
See Idest. 

Foot of a Fine. See Fine. 

Footgely, (From the Sax. Fot, Pes & Geldan, folvere) 
Is as much as pedis redemptio, and fignifies an amercement 
for not cutting out and expeditating the balls of great dogs 
feet in the sarah to be quit of footgeld is a privilege to 
keep dogs within the foreft unlawed, without punifhment. 
Manwood, par. 1. p. 86. 

Forage, (Fr. Fourage) Hay and ftraw for horfes, par- 
ticularly for the ufe of horfein anarmy. Et le dit J. 
trovera herbe (F feyn Forage pour un Hackney, Sc. 
MS. Penes Wal. Blount, Bar’. 

SFPozagium, Straw when the corn is thrafhed out. 
Cowel. 

Fo2zbalk, (Forbalka) Lying forward or next the high- 
way. Petr. Plefenfis Contin. Hift. Croyland, p. 116. 

Forbarre, Is to bar or deprive one of a thing for ever. 
9 R.2. ¢.2. and 6 H. 6. -c.-4 

Fozbatudus, Is when the aggreffor in combat is flain. 
Et fic eff veritas fine ullo concludio E&F in Jua culpa fe- 
cundum legem Forbatudum fecit, &c. 

Forbiher of Prmonr, (Forbator) Si guis forbator arma 
alicujus fufceperit, ad purgandum, Sc. LL. Aluredi, MS. 
C22 

foce, (Vis) Is mot commonly applied ix pejorem par- 
tem, the eyil part, and fignifies any unlawful violence. 
Itis defined by Wef to be an offence, by which violence 
is ufed to things or perfons; and he divides it into fimple 
and compound; fimple force, is that which is fo com- 
mitted that it hath no other crime accompanying itis 
as if one by force do only enter into another man’s pof- 
feflion, without _doing any other unlawful aét: mixed or 
compound force, is when fome other violence is committed 
with fuch a fact, which of itfelf alone is criminal; as 
where any one by force enters into another man’s houfe, 
and kills a man, or ravifhes a woman, &c. And he 
makes feveral other divifions of this head. Weft. Symbol. 
par. 2. fea. 65. Lord Coke fays, there is alfo a force 
implied in law; as every trefpafs, refcous, or diffeifin, 
implieth it; and an aétuat force, with weapons, number 
of perfons, Sc. where threatning is ufed to the terror of 
another. 1 Jnf. 257. By law any perfon may enter 
a tavern ; and a landlord may enter his tenant’s houfe to 
view repairs, &c. But if he that enters a tavern, com- 
mits any force or violence : or he that enters to view re- 
pairs, breaketh the houfe, &c. it hall be intended that 
they entered for that purpofe. 8 Rep. 146. All force is 
againft the law ; and it is lawful to repel fre by force: 
there is a maxim in our law, Quod alias bonum & juftum 
eft, fi per vim vel fraudem petatur; malum & injuftum eft. 
3 Rep. 7 

Sette Gnutry and Detainer. The firft is a violent 
actual entry into houfes or lands : and forcible detainer is 
a with-holding by violence, and with ftrong hand, of the 








FOR 


poffeffion of land, &c. whereby he who hath right of en- 
try is barred or hindred. At common law, any one 
who had a right of entry into lands, 6%. might regain 
poffefion thereof by force ; but this liberty being much 
abufed, to the breach of the publick peace, it was found 
neceflary that it fhould be reftrained by ftatute: at this 
day, he who is wrongfully difpoffefled of goods, may 
juftify the retaking them by force. Lamb. 135. Cromp. 
70. Kelw. gz. But fee 3 Salk. 187. By ‘ftatutes, 
none fhall enter into any lands or tenements, but where 
entry is given by law, andin a peaceable manner, tho? 
they have title of entry, on pain of imprifonment, &c. 
And when a forcible entry is committed, juitices of peace 
are impowered to view the place, and inquire of the force 
by a jury fummoned by the fheriff of the county ; and 
caufe the tenements to be feized and reftored, and i im- 
prifon the offenders till they pay a fine. 5 R. 2. fat. 1.¢. 8. 
15. R.2.¢. 2. 8 H. 6. ¢..9. f. 2. If a jultice of peace come 
to view a force in a houfe, and they refufe to let him 
in; this of itfelf will make a forcible detainer in all cafes; 
but it muft be upon complaint made. ‘The juftices of 
peace are not to inquire into the title of either party; 
and there fhall be no reftitution upon an indictment of 
forcible entry or dctainer, where the defendant hath been 


in quiet pofiefion for three years together without inter- A 


ruption, next before the day of the indiétment found, 
and his eftate in the land not ended ; which may be al- 
ledged in ftay of reftitution, and reftitution is to be ftayed 


till that be tried, if the other will traverfe the fame, Se, y 


Dalt. 312. Stat. 31 Eliz. c. 11. 


Indiétment for forcible entry muit be laid of liberum © 


tenementum, Œt. to have reftitution by the flatute 15 R., 2. 
c2. 8 H.6. c 9, Sc. 2 Cro.157. Though by 21 
Tale keie 
tion of poffeffion to tenants for years, tenant by elegit, - 
ftatute ftlaple, ĉc. and copyholders, as to frecholders. ae r 

4 


It remains to confider, y 

I. What fhall be deemed a forcible entry and stata 
der the Soregoing fiatutes. n eee Onl 

Il. What remedy is provided in Juch cafes. a i 


I. What foall be deemed a forcible entry and detainer wae” nh 
the foregoing ftatutes. FERRIE 
When one or more perfons armed with unufual wea 
violently enter into the houfe or land of peer cr 
where they do not enter violently: if they forcibly pi 
another out of his poffeffion ; or if one enters ano 
houfe, without his confent, although the door be a 
&c. Thefe are forcible entries punifhable by la 
Inf. 257. So when a tenant keeps pofleffion 
land at the end of his term againft the landlord, 
forcible detainer. Cro. Jac. 199. And ifa lef 
a new leafe of another perfon, whom he conc 
have better title, and at the end of the term ke 
feflion againft his own laydlord, this is a forcible detainer. 
Ibid. Alfo perfons continuing in poffeffion of a defeazible 
eftate, after the title is defeated, are Bao or 
forcible entry ; for continuing in pofefion afterwards, 
amounts in ow. toa new entry. 1 Infl. 256, 257. inns 
an infant, or feme-covert may be guilty of forcible « 
within the ftatutes in refpect of violence c 
them in perfon ; but not for, what is done by nee 
their command, their commands being void. 1 al 
7- Pha 
If a man have two houfes next adjoining, the one 
defeafible title, and the other by a good title ; an 
ufes force in that he hath by the good title to keep = 
fons out of the other houfe, this isa forcible detainer. 2- 
Shep. Abr. 203. A man enters into the houfe of another 
by the windows, and then threatneth the party, and he 
for fear doth leave his houfe, it is a forcible entry ee 
if one enter a houfe when no perfon is therein, v 
armed men, &c. Moor Caf. 185. If a perfon 












peaceable entry, fhall make ufe of arms to oe ş E 


poflefion, ĉc. it will be forcible detainer: a ne A 
another out of his houfe by force, if he then puts in one 
of his fervants in a peaceable manner, who keeps out 


the party, &e. it will be a forcible entry, but nota y 
detainer ; but if himfelf remaineth there with tonia” ; 





Juftices of peace may give like reftitu- ` ? 


dale 
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sm forcible detajner. 2 Shep. 203. If I hear 
rfons will come to my houfe to beat me, Se. and 
| force to defend myfelf, ’tis no forcible detainer : 
where they are coming to take poffeffion only, it is 
. Lbid. This muft mean, where they have a 
take * poffeffion, by law. 
hence: may be committed of a rent, as well as of 
or land; as where one comes to diftrain, and the 
threatens to kill him, or forcibly makes refift- 
Be Ibid. 201. But no man can be guilty of 
Y, for entring with violence into lands or houfes 
fole poffeffion at’ the time of entry; as by 
n doors, Fc. of ‘his houfe, detained from kim 
has the bare cuftody of it: but jointenants, 


enants in common, may be guilty of forcible entry, | 


out their companions. 1 Hawk. P. C. 147. 
“not: guilty: of a forcible detainer, by “barely 
go out of a houfe, and continuing therein\in 
"another. Ibid: 146. And no words alone 
forcible entry, although violent and threatning, 
ge aby the party. 1 Lill, Abr. 514.% 1 


‘What peel is provided in fuch cafes: 

e edy may a 

. By adig 

tion lies upon liae 15 RIZ? 2. dnciat him who 
rible entry. So, upon Stat. 8 H. 6. g. againit 
a forcible entry, or detainer. 

n By juftices of peace upon view. 

2. 2. A juttice of peace may go to 
and if he find any hold forcibly, thall cóm- 


“And therefore, any juftice of the peace, 
of the force, may make a record of it, and 
fender. Dalt. c. 44. And this, without 
Qed to him to execute the ftatutes. And, 
mation, without a complaint of the party. 
"juftice may take the fheriff, and pole comitatus, 
in; or he may break open a houfe to remove the 
The record made by a juftice upon view, 
vidtion, and is not traverfable. Vide 8 
e c. 44. And ought to be certified to 
ext affifes, or quarter-feflions. And the 
fall be there fined. But the juftice 
t fine. Ibid. Vide Sal. 353- And if a 
n the conviction, to B. R. it fhall be 
156. 
, on orcible Haine may punih the force 
ne and imprifon the offenders ; but can- 
the poffeffion. Sid. 156. Yet fee poft. 
og that in forcible entry and detainer, 
nd’ ail Or none; and not the detainer, 
entry. Vent. 25. 
according to 8 H. 6. c. 9. or by in- 


‘may be for a forcible entry, or detainer, 
peace of the county where the land lies, 
ns. But an indictment for a forcible 
thew, that the entry was peaceable. 


Sorcible entry muft fet forth, that the 
i, to diftinguifh this offence from other 
& armis; and there are many niceties to be 
Jrawing the indi&ment, otherwife it will be 
461. Dalt. 298. ‘There mutt be cer- 
iétment ; and no repugnancy, which is 
t. An indi&ment of forcible entry was 
it did not fet forth the eftate of the 
oe hath not been in poffeffion 
efore the indiétment, without fay- 
iment found, &c. And force fhall 
when the judgment is generally laid, for 
sexprefled. 2 Nel/. Abr. 867, 869. 
forcible entry lies not only for lands, but 
r rents: but not againft a lord en- 
with force, for which the commoner 
i i becaufe it is his own land. Cro. 


cafes reftitution may be made. By 8 H. 6. ¢ 
 juftice of prce; if on inquiry, Ee. a forcible entry 


vi& by record of the juftice, they make’| 





or detainer is found, fhall put the pato in poffeffion of 
the lands fo entred or holden; and the justice fiall make 
reftitution, (after inquifition found) to the party oufted, 

by himielf, or by his precept to the fheriff. 2 7. Ray 

85. Carth. 496. So reftitution fhall be made upon an 
indi€tment at the quarter-feflions. H. P. C. 140. 

An indi&tment of forcible entry may be removed from 
before jultices of peace into the court of B: R} coram rege, 
which court may award reftitution. 11 Rep. 65. And 
the juftices before whom fuch indictment was found, may, 
after traverfe tendered, certify or deliver the indiétmentintd 
the King’s Bench, and-refer’'the proceeding thereupon to 
the’juftices of that court. 


So juftices of gaol-delivery, upon an ‘indictment before 
them. So re-reititution fhall be, where the indictment 
is quafhed.. Sav. 68. 2 Cro. 151. So reftitution fhall 
be to a diffeifor outed by the force of the diffeifee. 
To a leffee, tho’ the leffor, who was diffeifed, ‘thereby 
oppofes it, Toa copyholder, tho’ his lord oppofes it. 
Vide Dalt. c. 132. Cant. before the St. 21 Fac. 15. 
Dy. 142. a. in marg. 


A copyholder cannot be diffeifed, becaufe he hath no 
freehold in his eftate ; but he may be expelled. Anda 
copyhold tenant may be reftored, where he is wrongfully 
expelled; but if the indictment be only of diffeifin, as 
he may not be diffeifed, there can be no reftitution but at 
the prayer of him who hath the freehold. . Yelv. 81. 
Cro. 41. Poffeflion of the termor is the poffeflion of him 
in reverfion: and when a leffee for years is put out of 
poffeffion by force, reftitution muft be to him in reverfion, 


and not the leffee; and then his leffee may re-enter, 


1 Leon. 327. A termor may fay that he was expelled, 
and his landlord in reverfion diffeifed ; or rather that the 
tenant of the freehold is diffeifed, and he the Ieffee for 
years expelled. 4 Mod, 248. 2 Nelj, Abr, 869. Ifa 
diffeifee within three years makes a lawful claim, this is 
an interruption of the pofleffion of the diffeifor. H. P. C. 
139. Though it has been adjudged, that it is, not the 
title of the pofleffor, but the poffeffion for three years, 
which is material. Sid. 149. Since the Stat. 5 R. 2. 
Sixt. c. 8. if W. R. is feifed of lands, and Z. R. having 
good right, to enter, doth accordingly enter manu forti, 
he may be indicted notwithflanding his right, &c. 3 Salk. 
170. For a forcible detainer only tis faid there is no 
reftitution ; the plaintiff never having bagna in palfpianys 
1 Veut,.23. Sid. 97, 99+ 


No reftitution thal] be awarded to an hele common, 
rent, &c. for it thall only be to Jand. Dalt. ¢ Ci 44 Nors 
where he, who ufed’force has the poffefion by operation 
of law: as if a diffeifee enters, and afterwards, by force, 
oufts his diffeifor, the poffeffion fhall not be reftored 5 for 
it was re-vefted in the diffeifee by hisentry. » Dalt.ic. 132: 
Nor, if a leflor enters by force, upon the leffee, fora for- 
feiture ; nor,-to any other than him who was oufted by 

force, as tohisheir. Sal.587. Or any abator, after the death 
of theanceftor. Dalt. c. 132. Nor if the party tenders 


a traverfe to the inquifition. 1 Sid. 287. It fhall be 
{tayed, or granted at difcretion. H. P.C. 141, It fhall 
be ftayed. Sal. 260. Sal. 588. Semb. that it hall be 


ftayed. But it is faid, that it fhall be granted. Mod. 
Ca. 115. So upon a certiorari delivered to remove an 
indictment, it fhall be ftayed. ‘H. PC. TAdwn Or, cit 
the indi¢tment appears infufficient. H. P. G. 140. 
And in fuch cafe re/titution granted may be f{tayed be- 
fore execution. H. P. C.-140. So reftitution hall 
not’ be, after a conviction by a juftice upon his view. 
1 Vent. 308. Nor by juftices of affife, gaol-delivery, 
or juftices of peace; if the indiftment,was not found 
before them. H.P. C. 140. Dalt. c. 44, 131. So - 
refiitution fhall not be, unlefs immediately; not four or 
five years afterwards. R. Carth. 496. Nor by Stat. 31 
El. 11. If by plea it appears, that the party had poffeffion 
for three-years before the inqufition found. 7. Ray. 85. 
Sal, 260. Tho’ the plea does not fhew, how he was pof- 
fefled. T. Ray. 85. 1 Sid. 149. 

A record of juftices of peace of forcible entry, is not 
traverfable; but the entry and force, &c. may be tra- 
verfed in writing, and the juftices may fummon a jury for 
trial of the traverfe. 1 Salk. 353. The finding of the 

gF force _ 


force being in nature of a prefentment by the jury, is tra- 
verfable ; and if the juitices of peace refufe the traverfe, 
and grant reftitution, on removing the indiétment into 
B. R, there the traverfe may be tried; and on a verdict 
found for the party; Fc: a re-reffitution fhall be granted. 
Sid. 287, 2 Salk. 588. If no force is found at a trial 
thereof before juitices, re/fitution is not to be granted; nor 
fhall it be had till the force is tried; nor ought the juftices 
to make it in the abfence of the defendant, without calling 
him to anfwer. 1 Hawk. P. C. 154. No other juttices 
of peace but thofe before whom the indi€tmen was found, 

may either at feffions, or out of it, award reftitution ; the 
fame juftices may do it in perfon, or make a precept to 
the fheriff to do it, who may raife the power of the county 
to aflifthim in executing the fame. 1 Hawk. 152. And 
the fame juftices of peace may alfo fuperfede the reftitu- 
tion, before it is executed; on infufficiency found in the 
indi&ment, &c. But no other juftices, except of the 
court of B. R. A certiorari from B. R. is a /uperfedeas 
to the reftitution ; and the juftices of B. R. may fet afide 
the reftitution after executed, if it be againft law, or ir- 
tegularly obtained, &e. 1 Salk, 154. If juftices of 
peace exceed their authority, an information may be 
brought againft them. A conviCtion for forcible entry, be- 
fore a fine is fet, may be quafhed on motion ; but after a 
fine is fet, it ah not; the defendant muft bring writ of 
error. 2 Salk. 

If a plaintiff Sete not criminally by indiétment for 
Forcible entry, but commences a civil ation on the cafe, 
(which he may do on the ftatute of 8 Hen.6. c.g.) the de- 
fendant is to plead Not guilty, or may plead any /pecial 
matter, and traverfe the force; and the plaintiff in his 
replication muft anfwer the fpecial matter, and not the 
traverfe ; and if it be found againft the defendant, he is 
convicted of the force of courfe ; whereupon the. plaintiff 
fhall recover treble damages and cofts. 3 Salk. 169. 

A reverfioner cannot bring action of forcible entry, be- 
caufe he cannot be expelled, though he may be diffeifed. 
Dyer 141. And the words in the writ to maintain the 
action are, that the defendant expulit & diffeifivit, Fc. 
yet it is faid that every diffeifin implies an expulfion in 
forcible entry. 2 Cro. 31. And if in trefpafs or aflife 
upon the ftatute of forcible entrys 8 H. 6. c. g. the de- 
fendant is condemned by xox fum informatus; he fhall pay 
treble damages and treble cofts: adjudged, and affirmed 
in error. For the words of the ftatute give them where 
the recovery is by verdiét, or otherwife in due manner. 
Fenk. Cent. 197. T hough forcible entry is punishable 
either by indictment or ation; the action is feldom 
bitola but = indi€tment often. See Black. Com. 3 V. 
379. 4 V. 147. 

Forcible dpa vat; Of a woman of eftate, is felony ; 
for by the Stat..3 H. 7. ¢. 2. it is enacted, “ That if any 
“* perfons fhall take away any woman having lands or goods, 
“c or that is heir apparent to her anceffor, by force, and 
** againft her will, and marry ot defile her, the takers, pro- 
** curers, abettors, and receivers of the woman taken away 
*¢ againft her will, and knowing the fame, fhall be deemed 
f principal felons :” butasto procurers and acteffaries, they 
are to be before the offence committed, to be excluded the 
benefit of clergy, by 39 Eliz c. 9. "The indi€ment on 
the Stat. 3 H. 7. is exprefly to fet forth, that the woman 
taken away had lands or goods, or was heir apparent, and 
alfo that fhe was married or defiled, becaufe no other cafe 
is within the ftatute; and it ought to alledge that the 
taking was for lucre: itis no excufe that the woman at firft 
was taken away with her confent; for if fhe afterwards 
yefufe to continue with the offender, and be forced againtt 
her will, fhe may from that time properly be faid to be 
taken againft her will; and it is not material whether a 
woman fo taken away, be at laft married or defiled with 
her own confent or not, if fhe were under the force at the 
time ; the offender being in both cafes equally within the 
words of the act. 3Jnf7.61. H.P.C. 119. 1H.P.C. 
109, 110. 

Thofe ana who after the fat receive the offender, 
are but acceffaries after the offence, according to the rules 
of the Common law ; and thofe that are only privy to the 
damage, but not parties to the forcible taking awayg are 
aos within the a&, H. P.C. 119. A man may be in- 





Fy Oy 
di&ed for taking away a woman by Sousa in another county; 
for the continuing of the force in any county amounts to 
a forcible taking there. Jbid. Taking away any woman 
child, under the age of fixteen years and unmarried, out 
of the cuftody and without the confent of the father or — 
guardian, &c. the offender fhall fuffer fine and impri- 
fonment; and if the woman agrees to any contrat of 
matrimony with fuch perfon, fhe fhall forfeit her etate 
during her life, to the next of kin- to whom the inheri- 
tance thould defcend, Gc. Srat. 4 @ 5 P. SM. e 8. 
See 3 Mod. Rep. 84, 169. This is a force againft the 
parents: and an information will lie for feducing a young 
man or woman from their parents, againft their confents, 
in order to marry them, &c. © 3 Cro. 587° | Raym, hs He 
See Marriage, and Black. Com. 4 V. 208. 

Fod, (orda) A hallow place in a river made fo top: 
damming or penning up the water. Mom, Ang. tom. 1. A 
657 

A Ee (from the Sax. fore, before, and deed tee. 
or portion) Signifies a butt or head-land, hooting upas oN 
other bounds. ie 

Foxecheapum, Preemption, from the Sax, Ps enti ny 
and ceapean, i. e. Nundinari, emere. Et non licebat iis 
aliquod forecheapum facere burghmannis, ES dare theolonium 
Juum, Chron. Brompton. col. 897, 898. and LL. Æthel- 





Fed3}.c.12% 
Fozectofed, Shut out, or excluded, as the barring the 
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equity of redemption on mortgages, &c. 2 Faft. agh 
See Black. Com..2V. 159. 

Fozgoers. The King’s purveyors were f called frat 
their going before to provide for his houfhold. 36 Ed. 3.. 

Foreign, (Fr. foraign, Lat. forinfecus, extraneus) Stra 
or outlandith, of another country ; and in our law, is ule 
adjectively, being joined with divers fubftantives in feve 
fenfes. Kitch. 120. 

Foreign Attachment, Is an attachment of ae 
goods, found within a erty or city, for the fatisfattio 
fome citizen to whom the foreigner is indebted ; 
money in the hands of another perfon, due to hi 
whom an action of debt is brought, €c. Sed gu. i 
any diftintion is made, as to the goods or money 
tached being the property of a foreigner, ora ci 
For we apprehend the cuftom now is to attach th 
perty of the latter, as well as of the former. § 
tachment. bg 

Foreign Court. At Lemfer (anciently calle 
minfier) there isthe borough and the foreign court 
laft is within the jurifdi€tion of the manor, but n 
the liberty of. the bailiff of the borough ; fo the: 
foreign court of the honour of Glocefer, Clauf. 
Foreign bought and fold is a cuftom within the 
London, which being found prejudicial to the fell 
cattle in Smithfield, it was enatted 22 & 23 Car. 2, 
that as well trangers, as freemen, may buy ani 
cattle there, See 25 Car. zet 24a, WIA 

Foreign Singpom, Is a kingdom under the 
nion of a foreign prince; fo that Ireland, 
place, fubjeé to the crown of England, cannot 
called foreign; though to fome purpofes they are 
from the realm of Exgland. If two of the King’s 
fight in a foreign kingdom, and one of them is k 
cannot be tried here by the Common Jaw ; buti 
tried and determined by the Conjlable and Marjbal, ac 
ing to the Civil Jaw; or the fa& may be examin 
the Privy Council, and tried by commifioners appoip 
by the King in any county of agland, by ftatute. 3 
48. 33 H.8. One Hutchinfon killed Mr. Colfon aby 
in Portugal, for which he was tried there and acq 
the exemplification of which acquittal he produced 
the Great Seal of that kingdom ; + and the King bein 
ling he fhould be tried here, referred it to the judges 
all agreed, that the party being already acquitted 
laws of Portugal, could not be tried again for the fan 
here. 3 Keb. 785. Lea 

If a ftranger of Holland, or any foreign kingdom, 
goods at London, and gives a note under fa hand fo: 
ment, and then goes away privately into Holland 
feller may have a certificate from the ins Mayı 
proof of fale and delivery of the goods: u i oa 
people of Holland will execute a oe procafs ọn the pa ie : 
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4 Inji. 38. Alfo at the inftance of an ambaffador or con-| carried to the prothonotary’s office; and there filed and en 
dul, foch a perfon of England, or any criminal againft the| tered; and if the attorney appears not in four days; then 
laws here, may be fent from a foreign kingdom hither.| the bill is entered upon a roll of that term, and carried 
Where a bond is given, or contract made in a foreign} to the clerk of the warrants and inrolments} and he there- 
kingdom, it may be tried in the King’s Bench, and laid to) upon ftrikes fuch attorney out of the roll of attornies; 
be done in any place in England. Hob. 11. 2 Bul/?.| when he ftands unprivileged, and may be arrefted as any 
322. And an agreement made in France, on two French| other perfon; &c. Pradif: Solic. 322. Attorn. Compan. 
pelons marrying, touching the wife’s fortune, has been| 182, 183. But an attorney forejudged, may be reftored, 

_ decreed here to be executed, according to the laws of| on clearing himfelf from his contumacy in not appearing 
England ; and that the hufband furviving fhould have the} when he was called, and on making fatisfaction to the 

whole; but relief was firt given for a certain fum, and] plaintiff; and then a judge will make an order to the clerk 
the reft to be governed by the cuftom of Paris. Preced.| of the warrants, to replace him in the proper roll of at- 
= Chanc. 207, 208. tornies: and there are inftances of reftoring attornies 
Foreign Dppofer, or appofer. See Exchequer. forejudged; upon payment of a fmall fine. Ibid. Raftal 
 -Fowign Plantations. See Plantations. 96. 

-~ figu Plea, Is a plea in objection to a judge, where 
he is refufed as incompetent to try the matter in queftion, 
becaufe it arifes out of his jurifdiction. Kitch. 75. Stat. 
4Hen 8. c2. Andif a plea of iffuable matter is alledged 
ina different county from that wherein the party is in- 

_ dicted or appealed, by the Common law, {uch pleas can 
only be tried by juries returned from the counties wherein 
they arealledged. 2Haws. P. C. 404. But by the Stat. 
43.4. 8. c. 14. All foreign pleas triable by the country, 
upon an indiétment for petit treafon, murder or felony, 
fhall be forthwith tried without delay, before the fame 
jullices before whom the party fhall be arraigned, and by 

the jurors of the fame county where he is arraigned, not- 

_ withftanding the matter of the pleas are alledged to be in 

any other county or counties: though as this ftatute ex- 
tends not to treafon, nor appeals, it is faid 4 foreign iffue 
therein muft fill be tried by the jury of the county where- 

in alledged. 3 Inf. 17, H.P.C. 255. In a foreign 
plea in a civil action the defendant ought to plead to that 

__ place where the plaintiff alledges the matter to be done in 

is declaration ; and the defendant may plead a foreign 
ea Where a matter is tranfitory, or not tranfitory ; but 

n the lat cafe he muft fwear to it. Sid. 234. 2 Nel/. 

871. When a foreign plea is pleaded, the court generally 

makes the defendant put it upon oath, that it is true ; or 

will enter up judgment for want of a plea. See 5 Mod. 

335. _ Foreign anfwer is fuch an anfwer as is not triable 

in the county where made; and foreign matter is that 

matter which is done in another county, &c. 

~ fign Service, Is that whereby a mean lord holds 
of another. without the compafs of his own fee: or that 

i aot performs either to his own lord, or to 
the lord paramount, out of the fee. Kitch. 299. Of 

‘thefe fervices, Brađon fays thus: Item Junt quedam fervi- 

tia, qua dicuntur forinfeca, quamvis Junt in charta de feoffa- 

mento exprefia E nominata; ÊF que ideo dici poffunt forin- 
ay qi ia pertinent dominnm regem, EF non ad dominum 
italem, &c. Quandoque enim nominantur forinfeca, large 

0 vocabulo, quoad fervitium domini regis quandoque /cuta- 

, quandoque fervitium domini regis, tS ideo forinfecum 
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Form of a forejudger of an attorney: 


E it remembered, that on the day of, &c. this Jame 
term, A. B. came here into this court by, &c. his 
attorney, and exhibited to the juftices of our Sovereign Lord 
the King, his bill againff C.D. Gent. one of the attornies of 
the Common Bench of our faid Sovereign Lord the King, per- 
Sonally prefent here in court; the tenor of which bill follows 
in thefe words, that is to fay, To the juflices of our Sovereign 
Lord the King, f: A.B. by, &c. bis attorney, complains of 
C.D. one of the attornies, &c. for that whereas, &c, (fet= 
ting forth the whole bill) The pledges for the profecution are 
John Doe and Richard Roe: whereupon the faid C. D. be- 
ing Jolemnly called, came not ; therefore he is forejudged from 


exercifing his office of attorney of this court, for his contumacys 
&c. 


Forelchoke, (derelifum) Is of the fame meaning with 
forjaken in modern language ; in one of our ftatutes, it is 
{pecially ufed in lands or tenements feifed by a lord, for 
want of fervices performed by the tenant, and quietly held 
by fuch lord beyond a year and a day ; now the tenant, 
who feeing his land taken into the hands of the lord, and 
pofleffed fo long, and not purfuing the courfe appointed 
by law to recover it, doth in prefumption of law difavow 
or forfake all the right he hath to the fame; and then 
{fuch lands fhall be called fore/choke. Stat. 10 Ed. 2. c. 1. 

Fork, (forefa, faltus) Signifiesa great or vaft wood ; 
locus fylueftris F faltuofus. Our law writers define it 
thus, Forefta ef locus ubi fere inhabitant vel includuntur 3 
others fay it is called Fore/fa, quafi ferarum ftatio, vel tuta 
manfio ferarum. Manwood, in his Foret Laws, gives this 
particular definition of it: A foref is a certain territory 
or circuit of woody grounds and paftures, known in its 
bounds and privilege, for the peaceable being and abiding 
of wild beafts, and fowls of foreft, chafe and warren, te 
be under the King’s protection for his princely delight 
replenifhed with beafts of venary or chafe, and great co« 
verts of wert for fuccour of the faid beafts ; for preferva- 
tion whereof there are particular laws, privileges and 
officers belonging thereunto. Manw. part 2. ¢.1. 

Forefts are of that antiquity in England, that (except 
the New Fore/t in Hampfhire, ere&ted by William called The 
Conqueror, and Hampton Court, erected by King Hen. 8. 
fee 31 H. 8. c. 5.) it is faid there is no record or hiftory 
doth make any certain mention of their erections and be- 
ginnings ; though they are mentioned by feveral writers 5 
and in divers of our laws and ftatutes. 4 Infl. 319- 
Our ancient hiftorians tell us, that New Fore/? was raifed 
by the deftruction of twenty-two parifh churches, and many 
villages, chapels and manors, for the {pace of thirty miles 
together ; which was attended with divers judgments on 
the pofterity of King Will. 1. who erekted it; for William 
Rufus was there fhot with an arrow, and before him Richard, 
the brother of Hen. 1. was there killed ; and Henry, ne- 
phew to Robert, the eldeft fon of the Conqueror, did hang 
by the hair of the head in the boughs of the feref like 
unto Ab/alom. Blount. 

Befides the New Foref, there are fixty-eight other 
forefis in England; thirteen chafes, and more than feven 
hundred parks: the four principal fore/s are New Fore 
on the Sea, Sbirewood Foref on the Trent, Dean Foreft 
on the Severn, and Wind/or Fore? on the Thames. The 
way 
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‘orcigners, Though made denizens or naturalized 
are difabled to bear offices in the government, to be 


Sol council, members of parl’ament, &c, by the 
s of fettlement of the crown. 12. 3.¢.2. 1Geo.1. 













«Hb, 4. To be forejudged the court, is when an officer or 

a ae of any court is expelled the fame for fome offence ; 

_ orfor not appearing to an action, on a bill filed againft him, 
&c. And in the latter cafe, he is not to be admitted to 
prattife in the court, till he appears. 2 Hen. 4. ¢.8. If 
ı attorney privileged in C. B. is fued, after a bill filed 
ainft him, the plaintiff’s attorney delivers it to one of 
-criers of the court, who calls the attorney defendant 
; y his name, and folemnly proclaims aloud, that if he does 
‘not appear to fuch a bill, he will be forzjudged: and when 
ie crier hath fo called fuch an attorney, the bill is deli- 


hi - yered to the fecondary, who gives a rule for him to appear, 
pr he will fand forejyaged > after which this bill is to be 
a 2 
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Way of making a fore? is thus: Certain commiffioners 
are appointed under the Great Seal of England, who view 
the ground intended for a fire/f, and fence it round with 
metes and bounds; which being returned into the Chan- 
cery, the King caufes it to be proclaimed throughout the 
county where the land lieth, that it is a fore/?, and to be 
governed by the laws of the fore?, and prohibits all per- 
fons from hanting there without his leave; and then he 
appointeth officers fit for the prefervation of the vert and 
venifon, and fo it becomes a foref on record. Manw, 
¢.2. Though the King may ereét a foref on his own 
ground and waftes; he may not do it in the ground of 
other perfons, without their confents; and agreements 
with them for that purpofe ought to be confirmed. by par- 
liament. “4 Inf. 300. 

Proof of a fore appears by matter of record; as by the 
eyres of the juttices of the fore?s, and other courts, and offi- 
cers of fore/ts, @c. and not by the-name in grants. 12 
Rep.22. As parks are inclofed with wall; pale, &c. fo fo- 
refis, and chafes. are inclofed by metes and bounds ; fuch 
as rivers, highways, hills, wz. which are an inclofure 
in law; and without which there cannot be a fore/. 4 
Inf. 317. ; 
a forelt go roundabout it as it were a brick wall, direély 
in aright line the one from the other, and they are known 
either 2) matter of record, or prefeription, ~] ) 
of fore may be afcertained by commiffion, from the Lord 
Chancellor; and commiflioners, fheriffs, officers of forefls, 
&c. are impowered to make inquefts thereof. | Szat. 16.9 
17 Car. 1..c. 16., Alo the boundaries of forefs_ are rec- 

‘koned @ part of the fore? ; for if any perfon kill or hunt 
any of thé King’s deer in any highway; river, or other in- 
clufive boundary of a fore, heis as great an offender as if 
he had killed or hunted deer within the foref# itfelf. 4 
Inji. 318. ‘ 

By the grant of a fore/t, the game of the fore/ do pafs; 
and beatts of fore/t are the hart, hind, buck, doe, boar, 
wolf, fox, hare, &c, The feafons for hunting whereof 
are as follow, vx. that of of the hart and buck begins at 
the feat of St. Jobn Baptifi,, and ends at Holy-rood Day; 
of the hind and doe, begins at Holy-rood, and continues 
till Candlemas; of the boar, from Chriftmas to Candlemas ; 
of the fox, begins at Chri/imas, and continues till Lady- 
Day ; of the hare, at Michaelmas, and lafts till Candlemas. 
Dyer 169. 4 Infi. 316. 

_ Not only game, Gc. are incident to a fore/?, but alfo a 

fore/t hath divers {pecial propérties. 1. A foreft truly and 
ftri€tly taken, cannot be in the hands of any but the King; 
for none but the King hath power to grant commiflion to 
any one to be a ju/tice in eyre of the fore/t: butif the King 
grants a fore/t to a fubject, and granteth further that 
upon requeft made in Chancery, he and his-heirs fhall 
have juttices of the fore/,’ then the fubjeét hath a fore/ in 
law. 4 Inft. 314. Cro. Fac. 155. The /econd property 
of a fore/t is the courts ; as the ju/tice-feat, the /wainmote, 
and court of attachment. ‘The third property is the offi- 
cers belonging to it 5, as firft, the ju/iices of the fore/?, the 
varden or warder, the wverderors, forefters, agifters, re- 
garders, keepers, bailiffs, beadles, Sc. ‘Though as to the 
courts, the molt efpecial court of a forefis the /wain- 
mote, which is no lefs incident to it than a court of pie- 
powder to a fair: and, if this fail, there is nothing re- 
maining of the fore/?, but it is turned into the nature of 
a chafe, Manw. c.21. Crompt. Fur.146.. ‘There is 
but one Chief Juftice of the fore/is on this fide Trent, and 
he is named Fu/iiciarius Itinerans Forefiarum, kc. citra 
Trentam; and there is another, Capitali: Fufiiciarius ; 

-and he is Fu/ticiarius Itinerans omnium Foreftarum ultra 
Trentam, Ec. who is a perfon of greater dignity, than 
knowledge inthe laws of the fore/t; and therefore when 

juftice feats are held, there are affociated to him fuch as 
the King fhall appoint, who together with him determine 
omnia placita forefie, Se. 4 Int. 315. 

A juftice in eyre cannot grant licence to fell any timber, 
unlefs it be /edente curia, or after a writ of ad: quod dam- 
num: and it hath been refolved by all the judges, that 
though ju/tices in eyre, and the King’s officers within.his 
Sorefis, have charge of venifon, and of vert or green hue, 
for the maintenance of the King’s game,. and all manner 
ef trees for covert, browfe and pannage; yet when tim- 


And in the eye of the law, the boundaries of | 


Ibid. ` Bounds | 





but this court can ‘only inquire, not c 


‘all records, &c. 











































ber of the foreft is fold, it muft be cut and ta 
power under the Great Seal, or the Exchequer Seal 
of the forefiers, that it may not be had in places 
nient for the game: and the juftice in eyre, or a 
King’s officers in the fore/t, cannot fell or difpo 
wood within the fore/t without commiffion ; fo thi 
Exchequer and the otlicers of the fore/t have divy um 
perium, the one for the profit of the King, the 
his pleafure. 3d Vol. Read. on Stat. `p. 304, 305. £ 
no officer of the fore can claim windfalls, or dotard tre 
for their perquifites, becaufe they were once bo i 
King’s inheritance; but they onght to be fold by 
mifion, for the King’s bef benefit. Ibid. If anyo 
cers cut down wood, not neceflary for browfe, | 
they forfeit their offices. ọ Rep. ġo. The | 
foreft may by his officers enter into any 
within the regard of the fore/t, and cut dowr 
for the deer in winter, 2 Par. Game Law, p. 4 
A prefcription for a perfon to take and cut dí 
trees in a fore/t, without view of the fore/ter 
may be good: but of this guere, without allowa 
former eyre, &e, If a man hath a wood in a fori 
hath no fuch prefcription, the law will allow 
it, fo as he doth not prejudice the game, but leave 
vert; but it ought to be by writ of ad guod da 
4 Inft. Cro. Fac..155. And every perfon i 
wood in a foret. may take hou/fe-bote and hay-bote, b 
of the fore/ter; and fo may freeholders by preferi] 
copyholders by cuftom, &c.. 1 Ed. 3. ¢. 2. š 
taken by view of the forgfer, ought to be prefented a 
next court of attachment, that it was by view, a 
pear of record, (it TENGA 
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The court of the ju/tice in eyre may proceed 
fentments or verdicts in the /wainmote, Se. 
ments and convictions of the court of attachm 
mote, muft be delivered to the Lord Chi 
at the next court of juftice-feat, &c. wher 
be given ; and the plea of the fore/t runs thu 
tio per foreftarios, SF convidtio per viridarios, 
court of attachment or woodmote in forefis, i 
forty days; at which the forefiers being ir 
ments de viridi EF venatione, and the prefenti 
of, and the verderors to receive the fame, anc 


289. The court of /wainmote is holden b 
rors as judges, by the fteward of the fwainn 
the year: the freeholders within the foreft 
at this court, to make inquefts and juries; an 
may inquire de /uperoneratione foreftariorum & 
niftrorum fofelte, & de eorum opprefionibus 
latis : it may inquire of offences, and con 
not give judgment, which muft be at the 
‘Ibid. vag PAE . 
The court of the Chief Fujftice in Eyre, or 
is a court of record, and hath authority to 
mine all trefpaffes, pleas,and caufes of the fa 
within the fore/t, as well concerning vert and: 
other caufes whatfoever ; and this court « 
oftener than every third year. As before o 
Eyre,. it muft be fummoned forty days at leaft 
fitting thereof; and one writ of fummons is’ 
to the fheriff of the county, and another writ 
reltæ Domini Regis vel ejus locum tenenti, Ge. 
of fummons confifts of. two parts: Fir/f, t 
the officers of the fore, and that ithey "Bri 
Secondly, All perfons which c 
liberties or franchifes within the fore, “and tofl 
they claim the fame: if there be erroneous judg 
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Windfor Caftle, & c. 
icial officer of the fore/, 


his deputy, ufually fits there. 4 Jn/t. 


letters patent of the King, or chofen 
4 Infi. 291. 
gal underftanding a fworn officer mi- 
fore/t, and is to watch over the vert and 
9 make attachments and true prefentments 
trefpaffes donë within the fore: a Fo- 
or a Woodward: this officer is made 
it is faid the office may be granted 
4. nit. 293. Every Fore/ter, when he is 
of juftice-feat, ought upon his knees to 
the Chief Juftice in Eyre); fo every 
) prefent his hatchet to my Lord. 
lead the King in his hunting. 1 


granted or afligned over without the 
316, If a fore/ier by patent for 
the fame forelt pro hac vice, the fo~ 
3 for thefe offices are incom= 
; under the correétion of the juf- 
himfelf. “4 Izt, 313. 
attend upon the King’s woods 
_ receive and take in cattle, &c. by 
is to depafture within the foreft, or to 
nnage, &e. And this officer is confti- 
tent. 4 Inji. 293. Perfons inhabiting 
nave common of herbage for beafts 
the foreft; but*by the foreft law, 
commonable there, becaufe they bite fo 
roy the vert ; and yet it has been held, 
nable in forefts by prefcription. 
There may be a prefcription for common 
of the year, ; tho’ it was formerly 
dges, that the fence-month thould be 
7- A foreft may be difaffirefied 
right of common hall remain. Poph. 
a grant of the herbage or pannage of 
cannot take any herbage or pannage, 
lage over and above a competent and 
nd | feeding for the game; and if there 
e that hath the herbage and pannage 
eafts ; if he doth, they may be driven 
n Stat. 305. None may gather nuts 


ly ae =! ‘ x 
reft is one whofe bufinefs is to rechafe 
rom the purlieus into the foreft, and to 
2 TA : 


the record may be remoyed by writ of 
























egard, or Survey of Dogs, is holden like- 
year, for expeditation, or lawing of dogs, 
) the fkin three claws of the fore feet, to 
unning at or killing of deer, By ftatute, three 
ainmote are to be held for fore/ts in the year ; 
| days before Michaelmas, another about Mar- 
| the third fifteen days before Mid/ummer : and 
of, trefpafies of green hue, and hunting in 
made at the next /wainmote by jfore/ters, 

He er of the fore/t hall furcharge the refi, 
iprifonment by the juftices of the forc/. 
À Ordinatio.de Forëfta, 
 Jufiices of forefis, Sc. may make “deputies. 


of the fore is a great officér, next 
foreft, to bail and difcharge offenders; 
udicial officer; and the conitable of the 

} is, by the fore/t law is Chief Warden 


€ and chofen 
the King’s writ: his office’ is ‘to ob-. 
ifes or laws of the furefs, and view, 
attachments and prefentments of all 
, of vert and venifoh, aiid to do 
‘to the people: the Verderors are 
e fwainmote court; Although the 


ris to make_regard of the fore, and to’ 
e of offences, concealments, defalilts of 
efore any; juftice-feat is holden, the Re- 
eft muft make their regard, and go thro’ 
forefts Fc. They are minifterial of- 


fice of Fore/er, Sc. though it be a 


Ip Qs R 


prefent offences within 


the purlieu, and t q bi 
And though he is not F Beni aC 


= p properly an officer in the forelt, yèt 

arent St Sg ea of; and belonging to it: ay 

aed Maks 1s i AW officer, that warns all the courts 

Taa: » and executes proceis, makes all proclama= 
2 Oe. 4 Inft.-313. 

There are alfo Keepers or Bailiff of walks in forefts and 
chafes, who are fubordinate to the Verderors, &c; And 
thefe officers cannot be fworn on any inquefts, or juries 
out of the foreft.: If any man hunt beats within a forett, 
although they are not beafts of the fore(t, they are pu- 
nifhable by the foreft laws; becaufe all hunting there, 
Without warrant, is unlawful. 4 Jn/.314.° If a deer 
be hunted in a foreft, and afterwards by hunting it is 
driven out of the foreft; and the Fore/ter follows the 
chafe, and the ownér of the ground where driven kills the 
deer there ; yet the Fore/ter may enter into the lands and 
retake the deer: for property in the deer is in this cafe 
by purfuit. 2 Zeow! 201. He that hath any manner of 
licence to hunt in a foreft, chafe, park; &c. muft take 
heed that he do not ‘abufe his’ licénce, or exceed his au-' 
thority; for if he do, he fhall be accounted a trefpaffer 
ab initio, and be punifhed for that favas if he had no 
licence at all. Manav. 280, 288. À 

Every lord of parliament, fent’ for by the King, may, 
in coming and returning, kill a'deer or two in the King’s 
foreft or chafe throtigh which he’ pafles; but it muft not 
be done privily, ‘without the view of the Forefter, if pre- 
fent; or, if abfent, by caufing one to- blow a horn, be- 
‘caufe otherwife he® may be a-trefpafler, and feem to fteal 
ithe deer.” Chart. Forejt. c. 11.  4:Inft. 308. 

“Lex Forefiz is a private law, and muft be pleaded... 2 
Leon. 209. But it hath been obferved, that the laws of 
the foreft are eftablithed by a&’ of parliament, and for the 
moft part contained ix Charta de Forefia; 9 H. 3. ft. 2. 
¢. 2. and 34 Ed. 1. 7.5. c. 1. ‘By the law of the foreft, 
receivers of trefpaffers'ii hunting or killing of deer, know- 
ing them to be fuch; or any of the King’s venifon, are 
principal trefpaffers ; thongh the 'trefpats was not done to 
their ufe or benefit, as the Comnion ‘Jaw requires; by 
which the fubfequent agreement amounts to a command- 
-ment: but ifthe receipt be out of the bounds of the 
foreft, they cannot be punifhed by ‘the. laws of the foret, 
being- not within the foreft jurifdiction, which is local. 
A Inf. 317: ; f 


If a trefpafs be done in a foreft, and the trefpafler dies, 


| it hall be punifhed after his death in the life-time of the 


heir, contrary to the Common law. Hue and cry may be 
made by the foreft law for trefpafs, as to. venifon; though 
it cannot be purfued but only within the bounds of the 
foreft. 4 Inff. 294. And not purfuing hue and cry in 
the foreft, a townfhip, €c. may be fined and amerced. 
‘In every trefpafs and offence of the foreft in vert or ve- 
nifon, the punifhment is, to be imprifoned, ranfomed, 
and bound to the good ‘behaviour of the foreft, which 
muft be executed by a judicial fentence by the Lord Chief 
Juftice in Eyre of the forett. 

~ If any Forefter find any perfon hunting without warrant, 
he is to arreft his body, and- carry him to prifon, from 
whence he fhall not be delivered without fpecial warrant 
from the King, or his juftices of the foreft, &c. But by 
1 Ed. 3. c. 8. Perfons are bailable if not taken in the 
manner, as with a bow ready to fhoot, carrying away deer 
killed, or fmeered with blood, &c. ‘Tho’ if one be not 
thus taken, he may be attached by his goods. 4 Inf. 
289. 

The Warden of the foreft fhall let fuch tọ mainprife 
until the eyre'of the foreft; or a writ may be had out of 
the Chancery to oblige him: to do it; and if he refufe to 
deliver the party, a writ fhall go to the fheriff to attach 


the warden, &c. who -fhall pay treble damages to the 


party grieved, and be committed to prifon, &c. Svat 1 
Ed. 3. c. 8. No officer of the foreft may take or impri- 
fon any perfon without due indi&tment, or per main ouvre, 
with his hand at the work; nor fhall conftrain any to 
make obligation againft the affife of the foreft, on pain to 
pay double damages, and to’ be ranfomed at the King’s 
will. 7 R. 2. 6. 4. 

A Forefter fhall not be queftioned for killing a tref- 
pafler, who (after the peace cried unto him) will not yield 

5G him- 
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himfelf; fo as it be not done out of fome former malice. 
21 Ed. 1. But if trefpaffers in a foreft, &c. kill a man 
who oppofes them, although they bore no malice to the 
perfon killed, it is murder; becaufe they were upon an 
unlawful aét, and therefore malice is implied. Rol. 4dr. 
548. And if murder be committed by fuch trefpaffers, all 
are principals. Kel. Rep. 87. 
foreft in the night-time, the Forefter cannot juftify beat- 


ing him before he makes refiftance; but if he refifts, he 


may juftify the battery. Perfons may be fined for con- 


cealing the killing of deer by others ; and fo for carrying 


a gun, with an intent to kill the deer; and he that fteals 
venifon in the foref, and carries it off on horfeback, the 
horfe fhall be forfeited, unlefs it be a ftranger’s ignorant 
of the faét. 2 Par, Game Law 34, 35. 

Where heath is burnt in a foret, the offenders may be 
fined: and if any man cuts down bushes and thorns, and 
carries them away in a cart, he is fineable, and the cart 
and horfes fhall be feized by the fore? laws. Ibid. 36, 
46. But aman may prefcribe to cut wood, &c. And 
every freeman within the fore? may on his own ground 
make a mill-dyke, or arable land, without inclofing fuch 
arable; but if it be a nufance to others, it is punifhable. 
Chart. Foret, ¢ 11. 12 Rep. 22. And if any having 
woods in his own ground, within any fore/, or chafe, 
fhall cut the fame by the King’s licence, &c, he may 
keep them feveral and inclofed, for feven years after fel- 
ding. 22 2.4. 7. 

By Charta de Forefla, 9 H. 3. ft. 2. c. 2. No man fhall 
lofe life or member for killing the King’s deer in a fore/, 
éc. but fhall be fined ; and if he have nothing to pay the 
fine, he fhall be imprifoned a year and a day ; and then 
be delivered, if he can give good fecurity not to offend 
for the future; and if not, he fhall abjure the realm: 
before this ftatute, it was felony to hunt the King’s deer, 
2 Rol. 120. To hunt in a fore/, park, &c. in the night, 
difguifed, if denied or concealed, upon examination be- 
fore a juftice of peace, itis felony : but if confeffed, it is 
only fineable, 1 H. 7. ¢.7. 

By the 9 Geo. 1. c. 22. If any perfons armed and dif- 
guifed, fhall appear in any fore, chafe, &c. where deer 
are kept, and hunt, wound, kill or fteal any deer ; or if any 
perfons fhall procure any one to join with them in any 
{fuch unlawful act; or fhall refcue fuch an offender, &c. 
they fhall be guilty of felony. And the Norman Kings 
punifhed thofe who hunted and killed deer in fore/s with 
great feverity, inflifting their punifhments in various 
ways; as by hanging, forfeiture of goods, and lofs of 
limbs, gelding, and putting out of eyes, &c. W.1. 

1. R. 1. &e. Felony committed within a fore is in- 
quired of before the judges of the Common law, and not 
by the juftices of the fore/. 

Penalty on officers.of forefs and parks confederating 
with deer-ftealers, 5 Geo. 1. c. 15. /e&.5. Keepers, &c. 
may feize inftruments ufed in unlawful cutting of trees, 
4 Geo. 3. c. 31. See Drift of the Foreft, Chafe and Purlieu. 
Yet fee father on this fubjett, Black. Com. 1V. 289. 2 
V. 14, 38, 414,416. 3V.71,73. 4/7. 408, 413, 414, 
425, 430. And as to the Charters of the Foreft, fee zd. 
4 F. 416, 418. and Black: Law Tra&s, V. 2. 

Fozeltagium, Seems to fignify fome duty payable to 
the King’s Forefters, as chiminage, or fuch like: et fint 
quieti de thelonia E&F paffagio, & de foreftagio, Se. Chart. 
18 E.1. 

Fozekkal, (forsfallamentum, from the Sax. fore, i.e. 
via, & fal) Is to intercept on the highway. Spelman fays, 
it is vie obftruGio, vel itineris interceptio; with whom 
agrees Coke on Lit. fol. 161. And according to Fleta, 
foreftalling fignificat obftrudtionem vie vel impedimentum 
tranfitus F fuge averiorum, ec. lib. 1. c. 24. In our 
law, forefalling is the buying or bargaining for any corn, 
cattle, or other merchandife, by the way as they come to 
fairs or markets to be fold, before they are brought thi- 
ther; to the intent to fell the fame again, at a higher and 
dearer price. A 

All endeavours to inhance the common price of any 
victuals or merchandife, and praćtices which have an ap- 
parent tendency thereto, wbether by fpreading falfe ru- 
mours, or buying things in a market before the accuf- 
tomed hour, or by buying and felling again the fame 





























If a man comes into a 















falling, nor felling the fame again in the fame market ae 





FOR 


thing in the fame market, &c. are highly criminal by the 
Common law; and all fuch offences anciently came un- 
der the genéral appellation of foreftalling. 3 Infl. 195, 
196. And fo jealous is the Common law of practices of 
this nature, which are a general inconvenience and pres | 
judice to the people, and very oppreflive to the poorer 
fort, that it will not fuffer corn to be foldin the fheaf be- 
fore thrafhed ; for by fuch fale the market is in effeé& 
foreftalled. 3 Int. 197. H.P. C. 152. BytheCom- , 
mon law, Perfons guilty of forefalling, upon an indiét- 
ment found, are liable to a fine and imprifonment, an- 
{werable to the heinoufnefs of their offence. 1 Hawk. 


230. 

By the 5 & 6 Ed. 6. c. 14. Any buying or contraéting — 
for AE T victuals, or other dng whatfoever in — 
the way, coming by land or water to any fair or market, 
or to any port, ce. to be fold, or caufing the eh E 
bought, or diffuading people by word, letter, meflage, — 
or otherwife, from bringing fuch things to market, or 
perfuading them to inhance the price after they are brought — 
thither, is forefalling: and the party guilty of any offence - 
of forefalling, Fc. upon convittion at the quarter-feffions, 
by two witneffes, on bill, information, prefentment, & 
hall, for the firt offence, lofe the goods fo bought, orthe 
value of them, and fuffer two months imprifonment; for 
the fecond offence, he fhall forfeit double the value, and 
be imprifoned fix months; and for the third offenc a 
fhall lofe all his goods, be fet upon the pillory, and 
imprifoned at the King’s pleafure. Szat. ibid. The fora 
feitures are to the King’s ufe only, if there are no in- 
formers ; otherwife a moiety goes to the King, and a 
moiety to the informer. 5 i: 

No information for any of the faid offences again 
faid ftatute can be good, without fhewing in certain the 
quantity of the thing, for which the penalty is fuppofed to 
be incurred, not only becaufe otherwife the judgment to 
be given on fuch an information can never be pie in lea 
bar of any other, and that it cannot appear that bi 
them were brought for the fame thing ; butalfo, becau it ; 
cannot appear to the court what forfeiture the defendant 
ought to incur, unlefs the extent of the offence be fpe- 


cially fet forth. the o o 
fach 











1 Haw. 238. But nothing in 
abovementioned fhall extend to the buying of any 
thing, (otherwife than by foreftalling) by any fifemon 
butcher, or poulierer, as concerns their trade, who fh 
fell the fame again upon rea/ehable prices by retail, nor to 
the buying of wine, or other dead vittuals, by any ian- — 
holder, or viGualler, to retail the fame in his houfe; nor 

to the buying of any dried or falted fib (not fore/ 
and fold for rea/onable prices; nor to the buying of an 
corn, fib, butter, or cheefe, by perfons duly licenfed, and 
not foreffalling. 5 & 6 Ed. 6. c. 14. fed. 7. Neither 
fhall it extend to wines, oils, fugars, /pices, currants, NOY 
other foreign viduals, fifo and falt only exci g Jik 
El. c.25. f: 21. And by the 15 Car. 2. c. 7. When the 











quarter of wheat (Winchefter meafure) doth not excet 
485. rye 325. barley or malt 28s. buck wheat 28 
oats 135. 4d. peafe or beans 325. any perfon (not, 













in three months) may buy fuch corn, at or under fuch 
price, and lay it up, and fell the fame again without in- 
curring any penalty. Seg. 4. Alfo it hath bene, RA 
that fuch vidual only, as is neceflary for the food af sany 
is within the aforefaid ftatute of 5 6 Ed. 6. and there- 
fore that apples and cherries, and fuch like fruit are not; — 

but that /a/tis a victual within the meaning of it, 1 
Haw. 237. By 31 El. c. 5. which ordains that informa. 
tions for offences againft penal ftatutes, muft be laid in 
the. proper county, it is provided, that neverthelefs an 
information on the faid ftatute of 5 & 6 Ed. 6. c. 14. 
againft foreftalling, ingrofling, or regrating, where the 
penalty fhall appear to be odie or above, may be laid out 
of the proper county, and in any other county, at 
pleafure of the informer, See Burn’s Juftice, 290, 
and fee Ingrofér and Regrator, and Black. Com. 4 


158. f 
forfaller, Is a perfon guilty in any of the inftances — 












































petooth, Striking out the foretooth is a mayhem. | in his own right, were forfeited by the common law; and 
Com. 4V. 206. rights of entry, &e. 2 Hawk. P. C. 448. And the in- 
ang or Sforfeng, (from the Sax. Fore, ante € | heritance of things not lying in tenure, as of rent charges, 
prendere) Is the taking of provifion from any one | commons, &c. fhall be forfeited in high treafon: but no 
or markets, before the King’s Purweyors are ferved | right of action whatfoever to lands of inheritance is for- 
ceflaries for his Majefty. Eft captio obfoniorum,| feited, either by the common or ftatue law. Ibid. 449. 
foris aut nundinis ab aliquo fit, priufquam Miniffer| All lands, tenements, &c. are forfeited in treafon by 
aceperit que Regi fuerint neceffaria. Antecaptio wel | fat. 26 H. 8. c.13. And the King fhall be adjudged in 
entio——Et fint quieti de Wardwite & Forfeng &'| poffeflion of lands and goods forfeited for treafon on the 
ig, ce. Chart. Hen. 1. Hop. Sangi Barth. | attainder of the offender, without any office found, faving 
_ Anno 1133. i the right of others. 33 H. 8. c. 20. Lands and heredi- 
‘orfeiture, (Forisfaf@ura, from the Fr. Forfait) Sig-| ments in fee-fimple and fee-tail, are forfeited in high 
the effeét or penalty of tranfgrefling fome law. treafon ; but-lands in tail could not be forfeited only tor 
forfeitures may be either in civil or in criminal cafes. | the life of tenant in tail, till the ftatute 26 H. 8. c. 13. 
refpe& to the firt. A man that hath an eftate for} by which ftatute, they may be forfeited. Where tenant 
ars, may forfeit it many ways, as well.as by | for life, &c. is attainted, the King thall have the profits 
Yon or felony, and {uch means as are before mentioned : | of the lands during the life of fuch tenant only. 2 Inf. 
by alienation ; by claiming a greater eftate than he hath, 

irming the reverfion to be in a ftranger, Ge. If te- 







































There fhall be no forfeiture of lands for treafon of 
dead perfons, not attainted in their lives. Srat. 34 Ed. 3. 
c. 12. 3 Inf. 12. Though the chief juttice of B. R. as 
fovereign coroner may view the body of a perfon killed 
in rebellion, and make a record thereof, whereby he 
fhall forfeit lands and goods. Wood's Inf. 654. Anda 
man may be attainted by act of parliament. After the 
deceafe of the Pretender, no attainder for treafon in Scot- 
land thall make any forfeiture, to difinherit the heir, &c. 
Stat. 7 Ann. c. 21. Upon outlawry in treafon or felony, 
the offender fhall forfeit as much as if he had appeared, 
and judgment had been given againft him {fo long as the 
outlawry isin force. 3 Inf. 52, 212% 

For petit treafon, murder, burglary, robbery, and all 
felonies for which the offenders {hall fuffer death, they 
fhall forfeit all their lands in fee-fimple, goods and chat- 
tels. x Inf, 391. 1 Lill. Abr. 628. But Gavelkind 
land in Kent is not forfeited by committing: of felony ; 
and by a felony only, imtailed lands are not forfeit. 
S. P. C. 3. 26. Land that one hath in trut ; or goods 
and chattels in right of another, orto another’s ufe, &c. 
will not be liable to forfeiture. Tho’ leafes for years, in 
a man’s own, or his wife’s right : eftates in jointenancy, 
fc. and all ftatutes, bonds, and debts due thereby, and 
upon contracts, &c. fhall be forfeited. 1 Inf. 42, 1514 
Staund. 188. A married man guilty of felony, forfeits 
his wife’s term ; and if a wife kill her hufband, the huf- 
band’s goods are forfeited. enk. Cen. 65. In man- 
Jlaughter, the offender forfeits goods and chattels : and 
in chancemedley and fe defendendo, goods and chattels ; 
but the offenders may have their pardon of courfe. E 
Inft. 391. 

Thofe that are hanged by Martial Law in time of 
war, forfeit no lands. 1 Inf. 13. And for robbery or 
piracy, &c. on the fea, if tried in the Court of Admiralty 
by the Civil Law, and not by jury, there is no forfeiture : 
butif a perfon be attainted before commiffioners by virtue 
of the fat. 28 Hen. 8. c. 18. there works a forfeiture. 1 
Lill. Abr. ; 

The King fhall have goods of felons, and year, day 
and wafte in their lands, &c. which afterwards go to the 
Lord of the manor of whom held. Magna Charta, c. 22. 
and 17 Ed. 2. c. 14. And the profits of lands whereof 
a perfon attainted of felony is feifed of an eftate of in- 
heritaace in right of his wife ; or of an eftate for life only 
in his own right, are forfeited to the King, and nothing 
is forfeited to the Lord. 3 Inf. 19. Fitz. Af: 166. By 
the conviétion of a felon, his goods and chattels are forfeit- 
ed; but by attainder, his lands and tenements. 1 n/t. 
291. 

ey of perfons that fy for a felony, are forfeited to 
the Lord of the franchife, when the flight is found of 
record. 2 IJnfi. 281. A felo de fe forfeits all his goods 
and chattels. 3 Inft. 55. For mi/prifion of treafon the 
forfeiture is goods and chattels, and profits of lands du- 
ring life. 3 Inft. 392. In a premunire, lands in fee- 
fimple are forfeited, with goods and chattels. 1 Izt. 
129. For petit larceny the offender forfeits his goods. 
1 Inft. 391. And for /ianding mute where perfons are 
adjudged to penance, in cafes of felony, there is a for- 
the former tenure fhall be revived, for which a peti- | feiture of goods and chattels; and fo for challenging 

tion of right lies. 2 Hale’s Hif. P. C. 254. In treafon,| above 35 jurors, Gr. 3 Infi 227. 
all lands of inheritance, whereof the offender was feifed }: It 
; I 


af » in dower, by the curtefy, or after poflibility 
fue extinct, or leflee for years, tenant by ftatute 
nt, ftaple, or elegit, of lands or tenements that lie 
hall make any abfolute or conditional feoffment 
‘in tail, leaie for any other life than his own, 
vy a fine fur conufance de droit come ceo, &C, Or 
mmon recovery thereof : or being impleaded in 
right brought againft him, join the mi% upon 
right, or admit the reverfion to be in another ; 
a quid juris clamat, claim the fee-fimple ; or if leflee 
s being oufted, bring an aflife ut de libero tenemento, 
ither of thefe things, there will be a forfeiture 
e Plowd. 15. 1 Rep, 15. 8 Rep. 144. 1 Inf. 
er 324, 152. 1 Bulf. 219. But where the land 
by tenant for life, or years, is not well conveyed ; 
ie thing doth not lie in /ivery, as a rent, common, 
je like; he will not forfeit his eftate : and therefore if 
nt, gift in tail, or leafe for another’s life, made 
e tenant for life, is not good, for want of words in 
aking it, or due execution in the livery and feifin, 
Il not produce a forfeiture. 2 Rep. 55. When te- 
‘in tail makes leafes, not warranted by the ftatute ; a 
holder commits wafte, refufes to pay his rent, or do 
court; and where an eftate is granted upon con- 
, on non-performance thereof, Sc. they will make 
ture. 1 Rep. 15. 
r a forfeiture ooght to be by him, who is next 
fion, or remainder after the eftate forfeited. As, 
nt for life or years commits a forfeiture, he who 
immediate reverfion, or remainder, ought to 
tho’ he has the fee, or only an eftate-tail. 1 Ro/. 
go. 858. J. 5. It fhall bea difpenfation of 
if he in reverfion, or remainder be a party 
made, and accept it: as, if a hufband, 
tht of his wife for life, leafes to him in re- 
own life. 1 Rol. 856. Z. 10. A feoffment 
and, or by hufband and wife, of an eftate for 
ch the hufband is feifed in right of his wife, 
with his wife, binds only during coverture. 
1.45, 50. Vide Com. Dig. title Baron and 


cr, D 
piat 


Rees, (ER. i 
= Allo offices may be forfeited by negle& of duty, é&c. 
As to forfeitures in criminal cafes, it is to be 


For what crimes Juch forfeitures are inflicted, and blood 
rupted. 


IL. To what time they bear relation. 
UL, When forfeitures may be feixed. 


For what crimes Juch forfeitures are infliGted, and blood 
corrupted. 
es are in criminal matters, where a perfon is at- 
of treafon, felony, &c. And as all eftates are 
id to be derived from the crown ; fo all forfeitures and 

ats of land belong to the King, unlefs granted away. 
ich. 132, 164. Alfo where land comes to the crown, 
feited by attainder of treafon, all mefne tenures of 
ómmon perfons are extinct ; but if the King grant it 


EOR 


Ít is clearly agreed, that by an attainder of treafort or | 


felonly, the blood of the offender is fo far ftained and 
corrupted, that the party lofes all the nobility, or 
gentility he might have had before, and becomes 
ignoble. Co. Lit. 8, 4t. `3 Infi. 211. Staundf. P. C. 


5. 
Alfo it.is clearly agreed, that he can neither inherit 
as heir to ‘any anceftor, nor have an heir.’ Co. Lit. 8. a.’ 
391. b. 392. Staundf. P. Co 165. Bro. Nobility Z1: 
Cro. 66. eben 
If a man ‘be attainted, and after pardoned by charter, 
the‘children born’ before fuch ‘pardon’ fhall not inherit ; 
but if they fail, the children born after fuch pardon‘may 
inherit him’; for the pardon*makes him’ capable of new 
relations as well as of new’ putchafes, tho’ all the ‘old’ 
legal benefits dnd relations are loft.. Woy 170. Co! Lit.’ 
Saka. BLA. 253s 
Before the ftatute of 1 E. 6.. cap. 12. the wife not only 
loft her dower at Common law, bat alfo her dower'ad 
fium ecclefie, or ex affenfu patris, or by {pecial cuftom 
(except that of gavelkind,) by the hufband’s attainder of 
. treafon, or capital felony, whether committed before or: 
after “marriages Ca.’ Dih 31, 62°39. a, 41. a. Pe Ne 
. ‘Perk: feae 308. Bro. tit. Dower 32.1" Plow. 


But the wife forfeited lands~ given jointly to her huf 
band and her, whether by way of frank-marriage or other- 
wife, but only for the ye 
CN es rine rn 

~ Tris enacted by 1 E. 6. cap. 12.’ par. 17. That albeit 

any perfon fhall be attainted of any treafon or felony what-’ 
foever ;* yet notwithftanding every woman, that fhall for- 
tune to be’ the wife of the perfon fo attained, “fhall been- 
dowable and enabled to demand, have, and enjoy her 
dower, in like-manner and form’as' tho’ her hufbahd had 
not been attainted, €c. But this is repealed as to treafon 
Bierce Odie Oe rane TT. Tiare One TENNO EAS 

If the hufband feifed of lands in fee, makes a feoffment, 
dnd then commits treafon, ‘and is’ attamted of it, the wife 
fhall not recover dower againft’ the'feoffee. Bendl. 56. 
Dyer 140. Co. Lit. 111. ‘a. “So ifthe hufband is attamnted® 
of treafon, and afterwards pardoned, yet the wife fhall 
not recover dower ; but of lands purchafed by the hufband’ 
after the pardon, the wife fhall be endowed. - 3 Leow. 3., 
Perk. ea: 391. RT t : 

If a hufband having levied a fine with proclamation, |. 
is erroneoufly attainted of treafon, and the five years pafs 
after his death, and then the outlawry is reverfed, the 
fine ‘and nonclaim are no bar till five-years are paffed |’ 
after the reverfal, becaufe the wife could not fue for her 
dower while the attainder ftood in force, neither could 
fhe any way reverfe it. -3 Unf, 2162 ~- Moor 639.01" |! 
879. r ai 
eae the making of the ftatute 1 E. 6. cap. 12. it feems’ 
to have been doubted, whether the wife fhould ‘not lofe’ 
Her dower in cafe of any new felony made by a& of par-' 
liament ; therefore where feveral offences have been 
made‘felony fince, care has been taken to provide for the 
wife’s dower. 2 New Abr. 584.: See 12 Vin. Abr. tit. 
Forfeiture. And fee Attainder, and 2 Hawk. tit. Treafon. 

Befides thefe forfeitures for crimes attended with cor- 
ruption of blood, &c. ‘There are forfeitures in leffer of- 
fences. Drawing a weapon upon a judge, or /riking 
another in the King’s Courts, incurs forfeiture of the pro- 
fits of lands for life, and of goods: and it is-the fame 


forfeiture for refcuing a prifoner in, or before any of thofe | f/cate goods are faid to be fuch as no bo 


courts, committed by the juftices. «2 Cro. 367. 3 Taft. 
141. Ifawoman after a rape, confent to the ravifher, 
fhe fhall lofe her dower after the death of her hufband, 
Ee. Stat.6 R. 2. ¢c.6. And if any maiden or woman 
child above 12, and under 16 years of age, fhall agree 
to be taken away and deflowered, or contract with any 
man for marriage againft the will-and without the confent 
of her father; or if he be dead, her mother or guardian 
appointed by her father’s will, fhe thall forfeit her land 
of inheritance for her life. 4 & 5 P. © M. c. 8. £r- 
tificers going out of the kingdom, and teaching. their 
trades to foreigners, are liable to' forfeit their lands, Ge. 
by flat. 5 Geo. 1. ¢. 27. Forfeitures likewife are ineur- 
red by feveral penal ftatutes 0 * í 










ar and'day-and wafe. Go. Lit. at 


feiture of the goods till.the money is’ paid 


the office of the King’s remembrancer 
ma 2 . of f t P] ee 
after conviction for felony, a fire facie 


lands found by inquifition to be the 


Vide Com. Dig. tit. Prerogative, (Ds 33, 



























































rapa 3 alive 3 
he FN 
Fi OD RES 
Il. As to the time to which forfeitures fhail vel ; 
The forfeiture in cafe of felony fhall relate to 
mentioned in'the indi&tment when the felonly was 
mitted, as to the avoiding of eltates and charges 
but for the mean profits of the land, it fhall relat 
to the judgment. «1 Inf. 390. But it is otherwife 
be attainted upon an appeal, by verdict or 
Vide infra. So, if he be attainted. by outlawry 
jindi€ment. Co’ L. 390. & 1304. R. 30° He. 
So, ifa man be-convict in a Premunire. Dub. Cro. 
|173. Jon. 217. So, if a man be a fugitive beyon: 
‘it relates to the time of his flight. R. 2 Cro. 
if aman be’ felo de fe, the forfeiture relates to the 
Lev. 8. Andis vefted inthe King before inquif 
found: R.i Lew. 8. R. 2 Cro. $2. But the for 
ture of goods and chattels relates to the time of — 
vidtion. Sr. P.C. 192. a. Go. iLi 391. So, 
fentment of the coroner, of a fugam fecit, the 
relates to-the day of the prefentment.. S4. 19 
if it be found by verdi@ that he fled, to the ti 
verdi&. . $z. 192. a. To the time of the indi 
acquittal. -Cò rog. $.: So-the forfeit 
me/ne profits of lands, relates only to the co 
L. 390. 6. Sothe forfeiture by outlawry upon an 
for the time of the-offence is not mentioned in thi 
Go. L. 390. 6. °13. a. i {oOo tt 
idi j M G off be Fay Fa ‘i 
` UL When forfeitures may be feifid. 1 | 
_ Goods or lands of one arrefted for felony, thall ni 
feized before he is convict'or attaint of 
pain of forfeiting double value. `r R. 3: 
a felon, &c.’ cannot be feized before forfeited ; t 
may be inventoried, and a charge made the: 
indiétment. Wood's Inf. 659. In treafon or felo 
delinquent may fell his goods, be they chattels 
perfonal, Lona fide, before conviétion, for his main 
in prifon ; for the King hath no intereft in the fo 
till convittion. _ And where goods ofa felon 
before he is \attainfed, the King fhall not ha 
whom they were pawned, 3 Jn/?,17.- 2 Nelf. f 
875. ‘ ; l BES be oe 
After convi€tion by judgment, or outla 
treafon, @c. a commiffion goes to perfons, 
King, or the Attorney General, to inquire 
and tenements the offender had at the timeo; 
committed, and the value ; and that they fi 
the King’s hands. And the inquifition 
fall’ -be returned to the Court of Exchequer, 


the vill, or any other, who has the go 
St. P. C. 194. But if anyone has titletot 


the offender, he ‘may 
title. Lut. 998. « 


To which the A 


“make his cla 
od ee 


ttorney General ‘hall 


holder furrenders to-the ufe of his will, th 
convictéd of felony and hanged before admi 
lands are not forfeited to the Lord- 
heir of the furrenderor. Wilfon par. 2 
Forfeiture differs from confifcation, in 
more general ; whereas confi/cation is pa 
to fuch as are forfeit to the King’s Ex 


whi. 


Staundf, P. C. 186. : 
There is a full forfeiture, plena foris 
called plena wita, which is a forfeiture of life 
and all that man hath. Leg. H. 1. ¢. 88 
mention in fome ftatutes, of forfeiture at the | 
of body, lands, and goods, &c. 4 Inji- 66. 
as to forfeiture, generally. Black. Com. VV 
153, 267. And as\to forfeitures for crimes. Ide. 
379, 374, 416,° 417.) Forfeiture of Copyholds. 
V. 284. Of goods and chattels. dds 2K 4200 
379. Of lands. Id. o 2V. 267.4 Vs 3742 4 
Forfeiture of Marriage, (Forssfacura 7 
Was a writ which lay againft him, who, holdi 
knights-fervice, and being under ages and z arri¢d , 


ura, 
and 


(3 


g 
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FOR 


her whom the lord offered him without his difpar- 
n A and married another. F. N.B. fol. 141. Rep, 
fi 163. : } 
sfeited Eftates. There are feveral ftatutes appoint- 
à Sorfeited eftates, on rebellions in this 
kingdom and Ireland: by 11 & 12 W. 3. c. 3. all lands 
tenements, &c. of perfons attainted or convicted of 
r rebellion in Jreland, were vetted in feveral com- 
fioners and truftees for fale thereof. The 1 Ceo. 1. 
©. appointed commiffioners to inquire ot forfeited eftates 
gland and Scotland, on the rebellion at Preffon, Se. 
the eflates of perfons attainted of treafon were vefted 
his Majeity for publick ufes; but afterwards in truftees, 
d for the ufe of the publick ; and purchafers to be 
otefants, See 1 Geo. 3. cigo. 4 Geo. I. c 8. 5, 
Geo. 1. 5 Geo. Ze, Cs\23 
ngabet, (Forgabulum) A imall referved rent in mo- 
Or quit rent:——Jta quod ego Henricus M. vel Hare- 
nibil ji juris de tenemento, (Fc. exceptis vi. denar. de 
abulo annuatim percipiendis ad Pafcha pro omnibus fer- 
_ Ex Cartular. Abbat. de Rading. MS. f. 88. 
i oge, (Forgia) A {mith’s Forge, to melt.and work 
——Henricus Rex concefifè, Sc. I unam Forgiam 
ita liberam. Chart. Hen. 2. 
! v, (From the Fr. Forger, i. e. accudere, fabri- 
to beaton an anvil, forge or form) Is where a per- 
lulently makes and publithes falfe writings, to 
ice of another man’s right ; 3 or it fignifies the 
es againit him who commits fuch an offence, 
ty whereof is declared in the frat. 5 Eliz. c. 14. 
ry is either at Common Law, or by ftatute, 
by indictment, information, &c. But there 
forgery where none can be prejudiced by it but 
doing it. 1 Salk. 375. Forgery by the Com- 
extends to a falfe and fraudulent making or 
deed or writing, whether it be matter of re- 
ny other writing, deed, or will. 3 Jnf. 169. 
65. Notonly where one makes a falfe deed ; 
udulent alteration is made of a true decd: 
tof it, as by makinga leafe of the manor 
| it appears to be a leafe of the manor of 
ing the letter D. into an S. or by altering 
for 500/. exprefied in figures, to 5000 /. 
cypher, thefe are forgery: fo itis, if a 
ther’s name at the bottom of a letter, at a 
ftance from the other! writing, caufes the 
oa and a general releafe to be written 

































“may | be faid to be forged, where one 
to draw up a will for a fick perfon, doth 
cies therein falfly of his own head ; though 
gery of the hand or feal ; 
well in endeavouring to give an appear- 
cer falfity, as in counterfeiting a man’s 
5 k: P. C. 182,183. 3 Inf. 170. But 

not regularly be guilty of forgery, by-an act 
3 as by omitting a legacy out of a-will, which 
draw for another: though it has been 
the omiffion of a bequeft to one.caufe a ma- 
1in the limitation of an eftate to another ; 
rects a gift for life to one man, and 
other in fee, and the writer omit the 


‘i death, of the devifor, not intended to pafs, 
Nø 118. Moor 760. Suppofing it wil- 
aa oe mere miftake, `. 


ot of perfe& memory, and he figns 
unt to forgery. Ibid. If a feoffment 


i delivered, and afterwards on felling the 
aluable confideration to another, livery is in- 
the firt deed ;. this hath been adjudged 
e feoffer and feoffee ; becaufe it was 
X an honeft purchafer. . Moor 665. And 
fo _ knowingly falfifies. the date of a fecond 


af tge: Aa Hawk.. 182. 


for the crime of 


forgery, as well as felony, 


o that he in remainder hath a prefent 


without any direction, and bring it 


and livery and feifin is not~ indorfed 


hich he had. no power to make, in order 
purchafer, &c. he is faid to be oy of 


E OSR 


It feems to be no way material, whether a forged isi- 


ftrument be made in fuch manner, that if it were in 
truth fuch as it is counterfeited for, it would be of va- 
lidity or not. 
of an inferior nature, as letters and fuch like, is not 
properly forgery 5 
184. By fat. 1 H. 5. c. 3. a forger or publither of falfe 
deeds, was to pay damages, fine and ranfom. 

Eliz. 
falfly. forge or make, or caufe to be forged and made, or 
affent to the forging of any deed or writing fealed, court- 
roll or will in writing, to the intent that the freehold or 
inheritance of lands may be defeated or charged ; 
pronounce, publifh, or fhew forth in evidence any fuch 
forged writing, as true, knowing of the forgery; and 
fhall be convicted thereof upon an action founded on this 
ftatute, or otherwife by bill, &c. in the King’s Bench or 
Exchequer, he fhall pay double cofts and damages to the 
party grieved, and be fet on the pillory, and have both 
his ears cut off, and his noftrils flit, and hall forfeit to 
the King the iffues and profits of his lands and tenements 
during life, fuffer perpetual imprifonment, &ec. 
if any one fhall forge or falfly make any deed or writing, 
containing a leafe for years of lands (not copyhold) or an 
annuity in fee, for life or years, or any obligation, ac- 
quittance, releafe, or other difcharge of any debt or per- 
fonal demand, or publifh or. give in evidence the fame 
knowingly ; he fhall pay to the party injured double 
cofts and damages, and fhall be likewife fet on the 
pillory, and lofe one of his ears, and be imprifoned for 
a year. 
offence, it fhall be adjudged felony, without benefit of 


clergy. 


1 Sid. 142. The counterfeiting writings 


but the deceit is punifhable. 1 Hawk. 


And by 


c. 14. If any perfon alone, or with others, fall 


or fhall, 


And 


And if any perfon fhall be guilty of a fecond 


Stat. Ibid. 
Where there is a penalty in an obligation, €e. the 
party grieved by a forged releafe thereof, fhall recover 


double the penalty as damages, and not of the debt ap- 
pearing in the condition. 


3 Inf. 172. As to publithing 
a deed, knowing the fame to be forged, it has been re- 
folyed, that if’a: perfon’ is informed by another that 2 
deed is forged, if he afterwards publifhes it as true, he is 
within the danger of-the ftatute. Zbéd.171. The King 
may pardon the corporal punifhment of forgery which 
tends to common example; but the plaintiff cannot ree 
leafe it : if the plaintiff releafe or difcharge the judgment 
or execution, ĉe. it: fhall only difcharge the colts and 
damages ; and the judges fhall proceed to judgment upon 
the refidue of As hee and award execution upon the 
fame. cw Rep. 50.5 Eliz. ¢. 12. 

A perfon convidied of forgery, and adjudged to the 
pillory, €c. whereby he becomes infamous, is not al- 


‚lowed to be a witnefs ; but it is a good excption to his 


evidence. Hawk. PC: 432. And one convicted of | 
this crime, may be challenged on a jury, fo as to be in- 
capable to ferve as°a juror; and it hath been holden, 
that exceptions’ to perfons found guilty of perjury or 
&Fc. are not falved by a 
pardon. 2 Hawk. 417. The court of B. R. will not 
ordinarily at the prayer of the defendant, grant a certio- 
rari for removal of an indi€tment of forgery, Se. 1 
Sid. 54. 

‘By a late act, forging or counterfeiting any deed, 
will, bond, bill of exchange, note or acquittance for 
money, or any indorfement or affignment of a bill, ce. 
with intent to defraud -any-perfon, or publithing fuch 
falfe deed, €c. to be true, knowingly, the offenders fhall 
be guilty of felony, and fuffer death as felons’; but not 
to work Opan of blood, Ee. Stat. 2 Geo. 2: ¢. 25. 
Vide 7.Geo.'2..¢. 22, “AS to forging of Exchequer and 
Bank Bills, oe Tickets, Letters of Attorney to transfer 
ftock, “t&'c.° ‘But for the feveral fpecies of this offence, 
See title Forgery under title Felonies in the table to the 
quarto edition of the Statutes. And Black..Com. 4 V. 
24. . i 
“forintechs Outward, or on the outfide. Kenners 
lof: 

Forintecum Manerium, The manor as to that part 
of it which lies’ without the town, and not included 
within the liberties of it. Summa reddituum affifo- 
rum de Manerio Forinfeco Banbury, &c. Paroch, Antig. 
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Forinfecum Servitiuim, The payment of extraordinary 
aid, oppofed to :ntrinfecum ferviiium. which was the com- 
mon and ordinary duties, within the Lord’s court. 
Kennet’s Gloff: See Foreign Service. 

Horisbannitus, Signihes banifhed: Expulfus à Scotia, 
Forifbannitus ab Anglia, ©c. Mat. Parif.. Ann. 1245. 

Fozisfamiiiari, When a fon accepts of his father’s 
part of lands, in the life-time of the father, and is con- 


tented with it ; he is faid to be forisfamiliari, and cannot | 


claim any more. Blount, 

Forland, (Forlandum) Lands extending further or ly- 
ing before the reit ; alfo a promontory. Mon. Ang. Tom. 
g. fol. 332. 

HFozlet-land, Was land in the bifhoprick of Hereford 
granted or leafed dum epifcopus in epifcopatu fleterit, {o as 
the fucceffor might have the fame for his prefent revenue : 
this cuftom has been long fince difufed, and the land thus 
formerly granted is now let by leafe as other lands, tho’ 
it ftill retains the name by which it was anciently known. 
Butterfield’s Surv. 56. 

foun, Is required in law proceedings, otherwife’ the 
law would be no art ; but it ought not to be ufed to en- 
fhare or intrap: Hob. 232. Matters of form in pleas 
that, go to the ation, may be helped on a general de- 
murrer ; as when a plea is only in abatement. 2 Ld. 
Raym. 1015. The formal part of the law or method of 
proceeding, cannot be altered but by parliament: for, 
-if once thofe outlets were demolifhed, there would be an’ 
inlet to all manner of innovation in the body of the law 
itfelf. Black. Com. 1 V. 142, 

Foma Pauperig, Is where any perfon has juft, caufe 
of fuit, and is fo poor, that he cannot bear the ufual 
charges of fuing at law, or in equity : in this cafe, upon 
his making oath that he is not worth 5 /. except the 
matter in queftion, his debts being paid, and bringing a 
certificate from fome lawyer that he hath caufe of fuit, 
the judge admits him to fue ix forma pauperis, i, ex with- 
out paying any fees to counfellor, attorney or clerk: 
this had beginning fromthe fat; 11.8.7, co 12.by which 
it is enaéted, that poor perfons having caufe.of action or 
fuits, fhall have original writs, counfel and Storie s 
affigned them gratis. 

On proceeding in Chancery, afidavit i is ekt pide dhat 
the plaintiff is not worth 5 /, in.lands, tenements; goods. 
or chattels, his wearing apparel, «and the matters of the 
fuit excepted ; and then. a petition is drawn. up .and pre- 
fented, to the Lord Chancellor or, Maker of the Rolls, 
praying to be admitted ix.forma pauperis, andto have) 
counfel, €c; afligned him, who are neither, to take fees, 
nor make any contra& or agreement for recompenge; on: 
pain of punifhments ;, and no counfellor or attorney. af- 
figned fhall refufe to proceed, without. fhewing, good. 
caufe to the Lord Chancellor, Fe. Prad. Sol..24. If 
it be madc appear, that any pauper'has fold or contracted 
for the benefit of his fuit, while depending in court,- fuch: 
caufe fhall be thenceforth wholly. difmiffed.. And a man 
fuing im forma pauperis is notito have a new trial granted 
him, but is. to acquiefce in. the juttice of the court; nor 
fhal! paupers be admitted tọ. remove, caufes out of inferior 
courts. 1 Méd. 268. If a caufe goes againft a pauper, 
ora plaintiff in forma, pauperis be nonfuit; heifhall not 
pay coits to: the defendant, but hall fuffer fuch punifh+ 
ment in his perfon as the court. fhall award... 23.H. 8. 
cog. 1: Lill. Abr. 634... 2, Sid: 261.: Paupers ufing.. 


delays, to, vex their adverfaries ; or being proved to-be’ 


vexatious perfons, and having many frivolous» {uits de=: 


pending, willbe di/paupered by the) court; for the Jaw 


doth not aflift-them to doi injury to others. . I Aue 8s Bi. 
See. Black. Com. 3 V. 400... 

Fowmedon, (Breve de forma donationis) b a writ that 
lieth for. him who. hath right; to lands-.or tenements by. 
virtue of. any intail, growing from the; ftat. of Wefms 2 
c. 2. It is a writ of right for recovery of land ; and is: 


of: threes kinds; wig. in: defcender, remainder and reverter : 


formedon in defcender lieth where tenant in tail infeoffs a^ 


ftranger, | or is diffeifed and-dieth,, the heir fhall have-this 
writ to recover the land. , Formedon in remainder lies where’ 
one gives land in. tail, and for, default of iffue’ the’ re~ 
mainder to another in tails é&¥. - If the ‘tenant in tail die. 
without iffue. and a ftranger abates and enters into ther 
Jand, he in remainder fhall have this writ. Forme#onin 












the reverter lieth where land is intailed to ce 

and their ifue, with remainder over for want 
and on the remainders failing to revert to the dono nd 
his heirs ; now if tenant in tail dies without leaving any 
iffue, and likewife he in remainder, then the d 

his heirs to whom the reverfion comes, fhall hav 
writ for recovery of the eftate, in ¢afe if be aliened, 
Reg. Orig. 238, 242. Fs Ni Bo itt. Fil 

Formedonin defender is the higheft writ a tenant nt 
can have: and where tenant in tail aliens, or is diff 
of his eftate, or if a recovery is had againft him by 
fault, and he die, his heir fhall have a formedon, 
ing the only remedy the heir may have for the po 
of his anceftor ; butif he be oufted of his own p 
as if he be feifed, and put out, he fhall have his 
affif. 

There is a writ of formedon in defender, where rio 
of lands held in tail, being made among parceners, & 
and one alieneth her part, her heir fhall have this wr 
and by the death of one'fifter without iffue, the part 
made void, and the other fhall have the whole ] 
heir in tail. New Nat. Br. 4763 477. Siy 

Alfo there is a writ of formedon infimul tenuit, 
for a coparcener againft a ftranger upon the poff 
the anceitor ; which may be brought without 
other coparcener who hath her part in poffefion. 
481. This. writ may be likewife had by one H 
Gavelkind, (Fc. of lands intailed ; and where 
are held without partition. f 

A demandant in a writ of formedon, i 01 
defcent by all. who held the eftate: 
writ will abate; and the demandant thoutd 
made coufin and heir, or fon and heir to him w 
laft feifed of the tail’; but the fureft way ist 
man named in the writ fon and‘heir in t 
is not material whether they were f{eifed 
they are named heir, 8 €F 11H. 6. rahe >i 

Ina formedon in defcender, the demandan el 
his pedigree in the declaration’: in formedon in ri 
that the tenant in: tail is dead: without | 
formedonin reverter thes donor, &e. ne 
pedigree of the iffue, nor who was laft feifed; 
13 fappofed to bea ftranger to'them. 2° Nel/. A 
Where .a feesfimple is demanded in a formea 
‘the takingiof the profits ought to be alledge 
and donee : if an eftate tail is demanded, it 
ledgéd:in the'doneevonly.. 1 Lutes 96. 
| There are feveral pleas both in bar‘and in; 
which:the-tenant may plead to this: aétion” 
tenure, Which is a-plea in abatement, and | 
tenant’ fhews,- that) he is not tenant’ of 
fome part thereof, at the time of 
anytime fince'; which is called the P 
genemliyy Booth, 28. : s 

i Special nonstenureisi whëre. hëlt 
tereit. and eftate he hath’! ine the ‘Jan 
he. is» tenant for years, in ‘ward bý 
elegit, or the like’; jand“ therefore 
tenure muft always ‘thew’ who: is 2 
1; Brotonls 0533) E 

At , Common“ law, nodia 
thing; as a manor,’ i&c: abated! the whole 
by the25 Eisg. caps 16. iti is Senaéted, 
exception ofi»nor-tenare' of pårcél, no’ 
abated} but only for chat parcel where 
was alledged.” Booth 29v ow Meds 18) f 
Ifthe tonantspléadi inonctenaseiof 1 
not» fhew!who.is ‘tenant: but! in ja 
parcel, chè mutt thew whois tenant; “a 
the ftatute’;:for the» Commyn “law wo 
writ, -godd: im party: tobe’ wholly" dett 
tenant fhewed the demandant how he? 
1 Mod: 181.0 The tenant! can’t; a 
lance, plead»non-tenure of ipait, 
ténute ofthe whole. -1 FLEN 55° 

The writiof formedon i8'now ‘rar U 
fomie fpecial ‘cafes! where! it “cannot be’ avoit 
trying titles» by» ejei@ione fine fapplics is j 
¢afier manner, Seo Bootkof reah acions. S 
3 F. igi. } 
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A certain Wight of about feventy pounds, | /crendum efi cui fofterlean pertineat, vadiet hoc brigdunia & 

the erage of weights and meafurés. 51 | Plegient amici fui. 

ae Bother or fodder, (From the Teuton. Fuder). Is a 

iih, (Fr. Fournage) Sigħifiċs the | weight of lead. containing eight pigs, and every. pig one 

‘ord of his tenant, bound to bake in the j| and twenty itone and a half; fo that itis about a tun or 

| oven, or for a permiilion to ufe their own ; | common cart load: Among the plumbers in London it is 

in ‘the northern parts of England. Plac. | nineteen hundred and an half; and at the mines it is two 
3 and twenty hundred weight and a half. Skene. 

0 “(Forathaite, from the A in Rome, Fovea, A place for burial of the dead. Statut. Eccl. 

_ women proftituted themfelves for money) | Paulin. London. MS. 29; 

om, or the att of incontinency i in fingle perfons; pm Oun DELON, The founding and building of a college 

er party is married, it is adultery. The Stat, | or hofpital is called foundatio, quafi fundatio, or funda- 

, mentions this crime; which by an aĉ | menti locatio. Co. lib. 1o.. The King only can found a 

©. during the times of x/urpation, was pu- | college; but there may be a college in reputation, founded 

with three months imprifonment for the firit of- | by others. Dyer 267. If it cannot appear by inquifition, 

the fecond offence ’tis faid was made felony. | who it was that founded a church or college, it thall be 
elle. The jpiritual court hath cognifance of | intended it was the King; who has power to found a new 
nd formerly courts-leet had power to in- | church, @&c. Moor 282, The King may found and erect 

id punih fornication and adultery; in which courts | an o/pital, and give a name to the houfe, upon the in- 

had a fine affeffed on the offenders, as appears | heritance of another, or licenfe another perfon to do it 

f Domefday. 2 Inft. 488. See Black, Com. | upon his own lands; and the words, fundo, creo; Fc. are 
ih not neceflary in every foundation, either of a college or 
rìfim) An exception or refervation, in | hofpital made by the King; but it is fufficient if there 

(tone ed in the Stat.14 Ed.1. This word is be words equivalent: The incorporation of a college or 

ferted i in leafes and conveyances, wherein ex- | hofpital is the very foundation ; but he who endows it with 

oprifed is an ufual expreffion. In another | lands is the founder ; and to the erection of an hofpital 
staken for any- exaction’; according to to | nothing more is requifite but the incorporation and foun- 
| dation. 10 Rep. Cafe of Sutton’s Ho/p. Petfons feiled of 

(Ca Catadude )Water-falls, fo dalled in! Ws efmore- | eltates in fee-fimple, may erect and found hofpitals for the 

poor, by deed inrolled in Chancery, Ge. which fhall be 

wa Aa attorney or advocate in a caufe, | incorporated, and fubje& to fuch vifitors as the founder 
: fhall appoint, Ge. Stat. 39 Eliz. c. 5. Where a corpo- 

, dominion or jorifdi&ion : And we | ration is named, it is faid the name of the founder is 

fiare Placitum, by judges | affembled. Leg. | parcel of the corporation. 2 Ney: 886. Though the 

foundation of a thing may alter the law, as to that parti- 

i or multo fortiori, Is an argument cular thing; yet it fhall not work a general prejudice. 

ittleton, to this purpofe: If it be fp in a} 1 Lill. Abr. 634... See College. 1 Blach. Com. 1 V. 480. 

a new right, much more is it for the re- Founder of INetal, (From the Fr. Foundre, to melt 

ient right, Be. Co. Litt. 253» 260. or:pour) Is he that melts metal, and makes any thing of 

ee (Fortellefcum) Signifies a for- | it by pouring or caiting itinto a mould. 17 R. 2.0.1. 

r caftle; as’ it is faid within the | Whence is écl-founder, a fount of letters, Sc. 
naait ’and Carlife, anno 11 H. Fourcher, (ir. Fourchir) Signifies a putting off, or 
delaying of an action; and has been compared to ftam- 
lke or fort of fome ftrength; or | mering, by which the{peech is drawn out to a more than 

Nat. Br. 45. ordinary length of time, as by fourching a {uit is pro- 

ie ftatute 13 Car. 2. c. 6. ex-. longed, which might be brought to.a determination in a 

aces of ftrength within therealm; | fhorter fpace: The device is commonly ufed when an 

ye as well of erecting, as s manning, and | action or fuit is brought againft two perfons, who be- 
ic h belongs to the King, in, his capacity | ing jointly concerned, are not to anfwer till both parties 

igdom. 2 Inf. 30. Black. Com. x | appear; and is where the appearance or ¢foin of one will 
$ excufe the other’s default, and they agree between them< 
hat which is called in our law treafure | felves that one fhall appear or be effoined one day, 

‘ducente fortuna invenire—Inguircn- and for want of the other’s appearing, have day over to 
rs pro Roge, Feo quod fideliter præ- | make his appearance with the other party ; and at that 
inas, abjurationes, | Te day allowed the other party doth appear, but he that ap- 

 Perfons preter ing to tell fortunes, | peared before doth not, in hopes to have another day by 
year’s imprifonment, and adjournment of the party who then made his appearance. 
the pillory: “Stat. 9, Geo, 2, ç. 5» | Terms de Ley, 

nament or aes “with, {pears 5 This is called fourcher 5 and in the flatute of We eft. 1. 

at. Hees fi Anna 1241» | c- 42. it is termed four cher by eoin; where are words 

4 to this effect, wiz. coparceners, jointenants, Ec. .may 

not fourch by efoin, to effoin feverally; but fhall have 

| one effoin, as one fole tenant. And anno 6 Ed. 1. 

c. 10. it is ufed in like manner: The defendants fhall be 

wherein w. Wwanien emmi, put to anfwer without fourching, Sc. 23 Hen. 6. c. 2. 

c n, Tikewife ufed for.| 2 Inf. 250. F ourcher in the Latin is writ furcare; be- 
1. caufe it is two-fold. 

or place fenced round, Fraition, The law makes no frabion of a day; if 

‘it is taken for t e obligations any offence be committed, in cafe of murder, ĉe. the 

t itches.. Fo/ fatura fignifies, year and day fhall be computed from the beginning of 

fatum: A “the! work. or fervice done | the day on which the wound was given, &c. and not 

for i airing and maintenance ‘ditches | from the precife minute or hour. z Hawk. 163. Seé 

“operatic; and the contribution for it | Co. Litt. 255. 

y x As to murder, this relates to the queftion, whether the 
AN dig ged) Was” anciently., one | party died within a year and a day after the ftroke, &e. 
hig i s 1 En, gland, leading But as to an appeal of death; it may be fued within a year 

a its nae fio m its ‘being-| and a day after the completion. of the felony, by the death 
ged and made AE -the PPA T of the party. Stat. Glouc. 6 Ed. 1. c. 9; Black. Gom. 
poh one fide. Cowel. Ty ee toe 

ax.) Nuptial gift, which 'we call a join- 

d for the maintenance of the wife.—Po/ea 
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An a& of record will not admit any divifion ofa day, 
but is to be faid done the firft inftant of the day, 
Arg. and judgment accordingly. Pafth. 23 Eliz. Mo. 
137. 

Afumpfit, to pay 4ol. by 5s. per month; where a 
man brings an action for breach, on the firit day, it is 
beft to count of the damages for the tire debt; for he 
cannot have a new action; but he muft declare that the 
40/, isnot paid, nor any part of it; forthe 40% is 
not yet due. Cro. F. 505. Mich. 16 Fac. B.R. 

In prefumption of law, when a thing is to be done 
upon one day, all that day is allowed to do it in, for the 
avoiding of fraétions in time, which the law admits not 
of, but in cafe of neceflity. Per Roll. Ch. J. Sti. 119. 
Trin. 24 Car. B. R. 

Infurance for Hs life; H, died on the laft day ; per 
Holt Ch. J. the law makes no fraction ina day; yet, 
in this cafe, he dying after the commencement, and be- 
fore the end of the lait day, the infurer is liable, becaufe 
the infurance is for a year, and the year is not com- 
plete till the day be over; yet, if Æ. be born on the 3d 
day of September, and on the fecond day of September, 
21 years afterwards he makes his will, this is a good 
will, for the law will make no fraction of a day, and by 
confequence he was of age. 2 Salk. 625. Trin. 11 W. 
3. B. R. at Guildhall, per Holt, Ch. J. in Sir Robert 
Heward’s cafe. 

Frattitium, Is made ufe of for arable land.—Pratum 
de Mura & tres Acr. terre de frattitio. Mon. Ang. Tom. 
24 °873. 

Fratura nabvium, Wreck of fhipping at fea. 

Frampole Fences, Are fuch fences as the tenants in 
the manor of Writtel in Efex, fet up againft the lord’s 
demeans; and they are intitled tothe wood growing on 
thofe fences, and as many poles as they can reach from 
the top of the ditch with the helve of an axe, towards 
the reparation of their fences. It is thought the word 

Srampsle comes from the Sax. frempul, profitable; or that 
it is a corruption of francpole, becaufe the poles are free 
for the tenants to take : But Chief Juftice Brampton, whilft 
he was fteward of the court of the manor of Wittel, 
acknowledged that he could not find out the reafon why 
thofe fences were called frampole; fo that we are at a lofs 
to know the truth of this name etymologically. 

Franchilanus, (Fr. Franchi, ive. free) A freeman— 
Sciatis me dediff2, cum villanis, €F franchilano, & cum te- 
nuris eorum, Sc. Chart. H. 4. And we find Francus ho- 
mo ufed for a freeman in Dome/day. 

Franchife, (Fr.) Is taken for a nlelioge: or exemption 
from ordinary jurifdiétion; as for a corporation to hold 
pleas to fuch a value, &c. And fometimes it is an im- 
munity from tribute, when it is either perfonal or real, 
that is belonging to a perfon immediately; or by means 
of this or that place whereof he is chief or a member. 
Cromp. Furifd. 141. There is alfo a franchife royal; 
which feems to be that where the King’s writ runs not 
21 H. 6. c. 4. But franchife royal is faid by fome authors, 
to be where the King grants to one and his heir, that they 
fhall be quit of toll, ce. Brad. lid. 240.5. A fran- 
chife in general is a royal privilege in the hands of a fub- 
ject; and may be vefted in bodies politick or corpora- 
tions, either aggregate or fole, or in many perfons that 
are not corporations, (as in borough towns, &c.) or ina 
fingle perfon. 

Franchifes are of different kinds; fuch as the princi- 
pality of Wales, Connties Palatine, Counties, Hundreds, 
Ports of the fea, &c. Then there is a fraxchi/e or liberty 
of having a leet, manor or lord/bip, as well as a liberty to 

make a corporation, and to have cognifance of pleas; and 
bailiwicks of liberties, the liberty of a fore, chafe, Sc. 
Fairs and markets, felons goods, goods of fugitives, out- 
laws, deodands, trea/fure trove, waifs, effrays, wrecks, Fe. 
All thefe come under franehifes and liberties: F. N. B. 
230. 2 Inf, 221. 

All franchifes and liberties are derived from the crown, 
and fome are held by charter ; but fome lie in prefcrip- 
tion and ufage, without the help of any charter. Finch 
164. And ufage may uphold fraxchifes, which may be 
claimed by prefcription, without record either of creation, 


cord. 


the King’s Bench, or before the barons of the Exchequer, 
or by {ome confirmation on record; and it is faid they 
are not records pleadable, if they have not the aid of 


derived from the crown ; befides the franchi/es aforemen- 


ftrangers born, denizens here, becaufe fuch me a 
law infeparably annexed to his perfon. 


franchifes and liberties of the city of Lendon, and all other 








FE: By ay 


allowance or confirmation; and wreck of the fea, waifs, ` 
ftrays, fairs and markets, and the like, are pained by i 
ufage, and may become due without any matter of re- 
2 Inf. 281. g Rep. 27. But goods of felons and 
outlaws, and fuch like, grow due by charter, and cannot 
be claimed by ufage, &c. Ibid. It hath been adjudged, 
that-grants of francbi/es, made before the time of memory, 
ought to have allowance within the time of memory, in 







fome matter of record within time of memory; and fuch 
ancient grants, after fuch allowance, fhall be conftrued 
as the law was when they were made, and not as it hath 
been fince altered: But. franchifes granted within time of 
memory are pleadable without any allowance or confir- 
mation ; and if they have been allowed or confirmed as 


aforefaid, the franchifes may be claimed by force thereof, 
without fhewing the charter. 
281, 494. x 


9 Rep. 275 28.1 alee 
There have been formerly feveral ancient prerogatives 


tioned; as power to pardon felony, make juftices of 
aflife, and of the peace, &c. ‘Though bythe Stat. 27 H. 
8. c. 24. they were refumed and reunited to the crown; 
and the King cannot grant power to another to make 


7 Rep. 25. By A 
feveral ancient ftatutes, the church fhall have all ier Yi 
liberties and franchijės inviolable: And the Lords Jp 
ritual and temporal fhall enjoy their Hiberni SN: 
the King may not deprive them of any of them. zi 
Zole Ne YA Bd. ee 2 AC 

By the ftatute of Magna Charta, 9 H. 3. e. 37. W: 


cities, towns, sc. are confirmed. All writs, proces, 
&e, in franchifes, are to be made in the King’s name; 
and ftewards, bailiffs, and other minifters of Tienie 
fhall attend the juftices of affife, and make due <4 : 
tion of procefs, &c. 27 H. 8. c. 24. Some Sranchifis, : 
as York, Brificl, (Jc. have return of writs, to "sue sa 
mandates are directed from the courts above, to- execute i 
writs and procefs : And a mayor or bailiff of a town, may j 
have liberty to keep courts, and hold pleas in a certain 
place, according to the courfe of the Common law: et 
power to draw caufes out of the King’s courts, by an: 
clufive jurifdiction: But the caufes here may be  remoy 1 
to the fuperior courts. 1 Inf. 114. 4 luff. 87, iniy 
Sheriffs of counties, within which is any franc T the 
lord whereof is intitled to a return of writs, fhall on 
his’ requeft, appoint one or more deputies, to refi 
fome place near, there to receive all writs in the fheriff’s 
name, and under his feal to iffue warrants for lente 
execution ; and the Lord Chancellor is to fettle the charges 
to be paid any fuch deputy, &%c. by 13 Geo. 2. oS 
A franchife hath no relation to the county whe 
lies, as has been generally held; for it is not “neceffary 
to fet forth the county when any thing is fhewed to” 
done within a liberty or franchife. Trin. 23 Cai 
R: If a franchife fails to adminfter juitice within the 
fame, the franchife fhall not be allowed; but on any 
fuch failure, the court of B. R. may compel the owners 
of the franchife, &c. to do jultice ; for this court oug 
to fee jultice equally diftributed to all perfons. 
Abr. 635. Franchifés may be forfeited and feifed 
they are abufed, for mif-ufer or non-ufer; and w 
there are many points, a mif-ufer of any one will mal 
forfeiture of the whole on a guo warranto brought, Kit 
65. And where franchifes come to the crown again fi on 
whence derived, by forfeiture, ce, they are extinguifbec 
but in fome cafes i it is faid they are not. For conten pt of 
the King’s writ, in a county palatine, €c. the liberties 
may be feifed, and the offenders fined; and the 
poralities of a bifhop, have been adjudged to be feife 
until he fatisfied the King for fuch a contempt, on infor- 
mation exhibited, &c: Crp. Car. 253. The bithop of 
Durham pretending he had fuch a franchife, that th e x 
King’s writ was not to come there, and becaufe one 
brought it ie: he imprifoned him ; this wi: prov 
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“hoa pay a brought againft him, it was adjudg- 





































uld pay a fine to the King, and lofe his liber- 
Shep. Abr. 250. 
herever the King is party to a fuit, asin all in- 
gations and indictments, the procefs ought to be 
cuted by the heriff, and not the bailiff of any fran- 
whether it have the claufe non omittas, (ce. or not; 
‘the King’s prerogative hall be preferred to any fran- 
chie. 2 Hawk. 284. A fheriff upon a non omittas, or 
on a capias utlagatum, or quo minus, may enter and make 
—arrefts in a franchife. 1 Lill. 635. An arreft by the 
oth a franchife on a common writ, is faid to 
_ be good, tho’ the officer be fubjeét to an action at the 
it ofthe lord of the franchife, Sc. If a perfon claims 
| franchises which he ought not to have, it is an ufurpa- 
upon the King; and not fhewing his title, the King 
l take from him his franchife. Poph. 180. 1 Bulft. 
_ The King’s Bench will not grant an information on 
wate ufurpation of franchifes, but the proper remedy is 
apply to the Attorney General ; i. e. to proceed by 
o warranto. Ibbot/on’s cafe. Rep. Temp. Hardw. per 
Annaly 261. See Quo Warranto. 
francigene, Was the general appellation of all fo- 
igners. Vide Englecery. 
Franclaine, Is uied to denote a freeman or gentleman, 
= fmourancient authors. Forte/cue. 
$ franks, A French gold coin, worth about a French 
- fhilling; butin computation was twenty fols, which is a 
livre, and twenty pence in our money. 
anbalmoign, (Libera Eleemofyna) Is a tenure by 
tual fervice, where an ecclefiaftical corporation, -fole 
or aggregate, holdeth land to them and their fuccef- 
ors, Of fome lord and his heirs in free and perpetual 
alms : And perpetual {uppoies it to bea fee-fimple ; though 
may pafs without the word /ucceffors. Litt. 133. 1 
wf.94. Alay perfon cannot hold in free alms: And 
when a grant isin frankalmoign, no mention is to be 
de of all manner of fervice ; for it is free from any 
poral fervice, and is of the higheft nature, becaufe it 


is a tenure by fpiritual fervice. None can 











a ‘in frankalmoign but by prefcription, or by force 
vet me grant made before the ftatutes of Mortmain, 7 





theK 


him and his fucceffors in frankalmoign; for the former 
-fervices are extint, and nothing is referved but that he 
$ houte hold of him, which he did before ; whereby. this 
_ change and alteration is not within the Stat. 18 Ed. 1. 







} E guie emptores terrarum. , Litt. 540. . 1-Infl, 99, 306: 
x © Tenure in frankalmoign is incident to the inheritable 
Blot d of the í onor or founder ; except.in cafe of the King, 







ay grant this tenure to hold of him and his, fuccef- 
fors, Litt, 135. And the reafon why. a grant in frankal- 
moign, fince the Stat. 18 Ed. 1. is; void, except in the 
e King, &c. is becaufe none can;hold, land. by 
Held the donor; whereas the ftatute injoins; 


Ce held of the Chief Lord, by the fame fervice by 


_ which the feoffor held it; though the -King may grant 
i. va eftate, and referve the tenure to himfelf. 1 Inf. 


= -99, 223. . If any perfon that holds lands or tenements in 
— frankalmoign, make any failure in doing fuch divine 

vic y they ought, the lord may make complaint of 
to the ordinary or vifitor; which isthe King, if he be 
ider; or a fubje&t where he was appointed vifitor upon 
he foundation ; and the ordinary, ĉe. may punith the 
gligence, according to the ecclefiaftical laws. Litt. 
E Ror "1 Inf. 96. Alfo for neglect in performing divine 
 fervice in certain, the lord may diftrain: But frankal- 
= moignis faid to be held by fervice uncertain ; and where 
ees ‘is tied to certain fervices, as to read prayers 
ry Friday, c. this is not frankalmoign, but tenure 
vine fervice; it is lands given in alms, but not in 
ee alms. Britton, c. 66. The tenure by frankalmoign 
n ancient tenure, chiefly to be met with in grants to 










the free and Common law of the land. 
what itis by the contrary, from Crompton in his Fuffice of 
Peace; where he fays, he that for any offence lofeth 
his frank-law, falls into thefe mifchiefs, viz. He may 
never be impannelled upon any jury or aflife; or be 
permitted to give any teltimony: If he hath any thing 
to dain the King’s courts, he muft not attend them in 
perfon, but appoint his attorney therein for him: And his 
lands fhall be eftreated, and his body committed to prifon, 
e. 


Jpiracy. 


FKA 


religious houfes, bifhops, deans, colleges; fc, and is 
become out of ufe. 


Franb-Chale, Is a liberty of free chafe; by which 


all perfons that have lands within the compafs thereof, are 
rohibited to cut down any wood, &c. without the view 
of the forefter, though it be in their own demefnes. 


Cromp. Furif. 187. 


Franked-Wetters. See the Srat. 4 Geo. 3. C. 24s 


Previous to that ftatute, the aunual amount of franked 
letters gradually increafed from 23,600 /. in the year 1715 
to 170,700 /, in the year 1763. 
1764. Black. Com. 


Com. Journ. 28 Mar. 
UV. 322. 
Frank-Fee, Is where freehold lands are held exempted 


from all fervices, but not from homage. In the regi/er of 
writs, we find that is frank-free, which a man holds at the 
Common law, to him and his heirs; and not by fuch fer- 
vice, as is required in ancient demefne, according to the 
cuftom of the manor: And that the lands in the hand of 
King Edward the Confefor, at the making of the book 
of Domefday, were ancient demefne, and all the reft 
frank-fee; wherewith Fitzherbert agrees. 
F. N. B. 161. 
defines a free-fee to be a tenure pleadable at the Com- 
mon law; and not in ancient demefne. 
cum ef, pro quo ‘nullum Jervitium preftatur domino. 
Fachineus, lib. 7. c. 39. 


Reg. Orig. 12. 
And the author of the Terms of the Law 


Feudum Fran- 


Frank: Ferm, Was when lands or tenements were 


changed in the nature of the fee by feoffment, &c. out of 
knight fervice, for certain yearly fervices. 
See Fee farm. 


Britton, c. 66. 


Frank Lato, (Libera Lex) Is applied to the benefit of 
You may find 


Cromp. Jurid. 156. Lib. Aff. 59. ` See Con- 


Frank-WMarriage, (Liberum Maritagium) Is where 2 


man feifed of land in fee-fimple, gives it to another with 
his daughter, filter, &c¢. in marriage ; to hold to them 
and their heirs: And it is a tenure in fpecial tail, growing 
from thefe words in the gift, 7. e. 
dediffe 9 concefifz, Fe. T. B. filio. meo GS Anne uxori 
ejus, filia, Sc. in liberum maritagium unum meffuagiumy 
ore 
The effect of which words is, That they fhall have the 
land to them and the heirs of their bodies; and fhall do 
no fervices to the donor, except: fealty, until the fourth 
degree. 
reafon why the heirs do no fervice until the fourth degree : 


Sciant, Jc. me A. Be 


Litt..17. Weft. Symb. par. 1. lib. 2. fed. 303. 
Glanvil, lib. 7. ¢.,18. And Fleta gives this 


Ne donatores vel eorum heredes per homagii receptionem a 
reverfione repellantur. And why in the fourth deicent-and 


downward, they fhall do fervices to the donor; guia in 
quarto gradu vehementer praefumitur, quod terra eff pro” de= 
feu haredum donatorum reverfura. “Flaa, lib: 3. co Tr. 


All this appears in Braéon, lib. 2: \c.7. where it is faid, 
that lands in frank-marriage are ‘quieta &F libera ab omni 


Jeculari fervitio, Sc. ufque ad tertium heredem, S nfqne 


ad quartum gradum. 

Alfo BraGon divides marriage into liberum maritagium 
and maritagium fervitio obligatum; which lait was- where 
lands were given in marriage, with a refervation of the 
fervices to the donor, which the donee and his heirs were 
bound to,perform for ever;. but neither he,’ or’ thé next 
two heirs, were obliged to do homage, which was to be 
done when it came to the fourth degree, and then, and 
not before, were required to be performed both fervices 
and homage.. Brat. lib. 2. Lands given by one man’ to 
another with a wife in franzk-marriage, amounts by im- 
plication to a gift in tail; which in this cafe. may be 
created without the words heirs or body. Litt. 17. Wood's 
Infi. 120. A gift in frank-marriage might be made as 
well after as before marriage: And fuch a gift was a 
fee-fimple before the ftatute of Wem. 2. but fince, it is 

51 ufually 
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ufually a fee-tail: Thefe gifts were comnion in former cording to the heinoufnefs of the offence. Co. Litt. 3 a 

times, whereon queftions in law did arife; but are now | Dyer 295. Such as caufing an illiterate perfon to ex ee: , 

difufed. 2 Nel/: Abr. 888. a deed to his prejudice, by reading of it over to him 

HFrank-plevge, (Franci plegium, from the French Franc, | words different from thoie in which it was written, 

i. c. Liber, and pledge, fideynflor) Signifies a pledge or | 1 Sid. 312, 431. : 

furety for the behaviour of freemen; itbeing the ancient | -Alfo it is a rule, that a wrongful manner of executing 

cultom of this kingdom, borrowed from the Lombards, | a thing fhall avoid a matter that might have been exe- 

that for the prefervation of the publick peace, every free- | cuted lawfully. Co. Litt. 35. 41 Af: 28. 44 Af. 29. 

‘born man at the age of fourteen, (religious perfons, clerks, | 1 Rol. Aor. 420, 549. Co. Lit. 357. Poph. 64, 100... 

Se. excepted) fhould give fecurity for his truth towards As to frauds in contraéts and dealings, the ‘Common 

the King and his fubjects, or be committed to prifon; | law fubjeéts the wrong-doer, in feveral inflances, to an 

whereupon a certain number of neighbours, ufually be- | aétion on the cafe; as a perfon having the poffeffion of 

came bound one for another, to fee each man of their | goods fells them to another, affirming hont to be ka 

pledge forth-coming at all times, or to anfwer the tranf- | own, when in truth they are another’s, an action o 

greilion done by any gone away: And whenever any one | café lies. 1 Rol. Abr. 90. Cro. Jac. 474. But if Ae 

offended, it was forthwith inquired in what pledge he poffetied of term for years, offers to fell it to B. and fays, 

was, and then thofe of that pledge either produced the of- | that a ftranger would have given him twenty pounds fer 

fender within one and thirty days, or fatisfied for his of- | this term, by which means B. buys it, tho’ in truth Z. 

fence. This was called frank-pledge ; and this cuftom was | was never offered twenty pounds, no action on the cafe 

fo kept, that the fherifis at every county-court, did from | lies, tho’ B. is hereby deceived in the value. 1 Rol. Abr. 

time to time take the oaths of young perfons as they | 91, rom 1 Sid. 146. Yelv. 20. S. P. 

grew to fourteen years of age, and fee that they were | Contra, if on a treaty for the purchafe of a houfe, the des \ 

fettled in one decennary or other ; whereby this branch | fendant affirms the rent to be more than it is, whereby 

of the fheriff’s authority was called wifus franci plegii, | the plaintiff is induced to give more than the houfe is 

or view of frank-pledge. At this day no man ordinarily | worth. 1 Salt. 211. 1 Lev. 102. _ 1 Sid. 146.. 1 Keb, 

giveth other fecurity for the keeping of the peace, than | 510, 518, 522. S. P. adjudged. And fee Kel, 24, 81. 

his own oath; fo that none anfwereth for the tranfgreffion | 1 Show. 50, 51. pit 

of another, but every perfon for himfelf. 4 Inf. 78. All frauds and deceits, for which there is no remedy b y 

Living under frank-pledge has been termed living under | the ordinary courfe of law, are properly cognifable in 

law, Sc. See the ftatute of view of frank-pledge, é equity; and it is admitted, that the matters of fraud T 

Ed.-2. And court-leet; deciner, c. and Black.’ Com. one of the chief branches to which thé jurifdidtion ¢ f 

Fu V13 00, 4Vy 2495: 270s Chancery was originally confined. 4 Tafi, 84. ‘It wo 
Frank-Cenement, A poffeflion of freehold lands and | be endlefs to enumerate the feveral cafes, wherein ; f 

tenements. See Freehold. has been given againft frauds: but the following ee 

Fraffetum, A corruption of fraxinetum, is taken for | are too material to be omitted. 
a wood or woody ground, where afes grow. Inf. 4.| A. being tenant in tail, remainder to pe brother 2. 7 


























Frateria, A fraternity, brotherhood or fociety of re- | tail, 4. not knowing of the intail, makes a fettle 
ligious perfons, who were bound to pray for the good | on his wife for life for herj jointure, without levyin 
health and life, ce. of their living brethren, and the | fine, or fuffering a recovery, which B. who koroni 
‘fouls of thofe that were dead: in the ftatutes of the ca- | intail ingroffes; but does not mention any thin; the 
thedral church of St. Paùl in London, collected by Ralph | intail, becaufe, ashe confefled in his anfwer, — ae et he td 
Baldock, Dean, 1295, there is one chapter de frateria | {poke any thing of it, his brother, by a recovery, might 
beneficiorum ecclefie S. Pauli, Ge. have cut’ off the remainder, ‘and barred him} and å ho” 

Fraternities, Of places in refpeé& to atrade or myftery. | after £s death, B. recovered in ejeCtment againft the 
Vide Corporation. widow by rée of the intail; yet fhe was re liey ed in 

Frater nutriciug, Ufed in ancient deeds for a baftard | Chancery, and a perpetual injunction brated or this 
brother. Malm. fraud in B. in concealing the intail, which if it had been 

Fratres conjurati, Are fworn brothers or companions ; | difelofed, the fettlement might lave been diate Er y 
fometimes thofe were fo called who were fworn to defend | arecovery. Preced. Chanc. 35. Raw v. Potts 2P 
the King againft his enemies. Howeden, p.. 445. Leg. | 239. S. O: and affitmed in the Houfe pei 
W., 1. -Præcipimus ut amnes liberi Bomines fi nt fra- 










c: 
AR A pres, Were certain friers, wearing black and | witnefs to the deed, neh a: the ay ono 
white. garments ; of whom mention is made = Walfing- | fettled on the itie of the marriage after t 
ham, p. 124. death, and fhe Was compelled in equity toi ans 
Fratriagium, Is a younger brother’s sii tare ; and fettlemient. 2 Pern. 150. 3302) bis 
whatever the fons or brothers poffefs of the eftate of the | If 4. hasa priór incurhbyance on an ee 
father, they enjoy it ratione fratriagii, and are to do | witnefs'to a fubfequent mortgage, but! i 
homage to the elder brother for it, who is bound to do | his Oivi in¢umbrance’; ‘this ‘is fuch afi fiaud 
homage for the whole to the fuperior lord. Brag. ib. | which Kis incttmbrante fhall be pbitpdied. en ei 
Anite 353 Clare and Earl of Bedford, citéd to have been es 
Fraud, (Fraus) Is deceit in grants and- conveyances | And fee z Vern. 554. Ibbot/on v. Rhodes. ss +f ee 
of lands, and bargains and fales:of goods, tse. tothe | So if 4. Wavinie W hiortage ona leafehc dta d lends 
damage of another perfon. N. N. B- 98s Under this | thé mortgage deed to the mortgagor, , wit in qe 
head may, be confidered, borrow more’ money; that is fuch a frat 
gagee, for which his mortgage fhall be; ee 
I. What. atis are fraudulent at Common law, and in | fabfequent incumbrance. 2 Vern. 726. oer 
equity. Abr. By: 321: §.C.- ° vaig g 
U. What a&s are fraudulent by fatute: wif n -eopyholder, by his will intending to gi 
greateft part of his eftate to his godfon, ERE ot 
I. What. a&s are fraudulent at Common law; and in | part to bis wife, is perfuaded by the wife to nomi ae ni 
equity. to the whole, on~ a promife that fhe would give 
It may be laid down as a general rule, that without | godfon the part defigned for him; it will, re 
the exprefs provifion of any act of patliament, all de- | againft the wife on the point of fraud, thoùgh 1 ares 
ceitful praétices in defrauding or endeavouring to defraud | no memorandum thereof in writing purfuant to the ftatu 
another of his known right, by means of: fome artful | of frauds and perjuries. Precéd. Chanc. 3. Devoni 
device, contrary to the plain. rules of common honefty, | Baimes. And fee fimilar cafe as tò father, elder fon, 
are condemned by the Common law, and punifhable ac- | younger children, Preced. Chance. 4. Chanter i 
I w: 
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be relieved againft in equity. 2 Vern. 123. 


om 


j b 
Ti yatties to their remedy at law. 2 Vern. 632. 
v. Wood. His 

here are likewife feveral inftances, where a parol 
reement intended to be reduced into writing, but pre- 
ted by fraud, has been decreed in equity, notwith- 
 ftanding the ftatute of frauds and perjuries; as where 
4 wet treaty, inftructions were given by the 


carried into execution againft the heir at law, 


A 


Í 
] 


i nat draw a fettlement, which he privately coun- 
cd, and afterwards drew in the woman by per- 
fions and affurances of fuch fettlement to marry him; 
and it was decreed, that he fhould make good the fet- 
ment. Abr. Eg. 19. and fee tit. Agreement. 
Po white à parol agreement was concerning the lend- 
ing of money on a mortgage, and the covenants pro- 
d were an abfolute deed from the mortgagor, anda 
deed of delve from the mortgagee, and after the 
i hot igagee ad got the deed of conveyance, he refufed to 
ute the defeafance ; and it was decreed againft him 
on the point of fraud. Abr. Eg. 20. See Action on the 


it 



















(IL. As to frauds by flatute. 
= Fraudyl piirame of lands or goods to deceive cre- 
_ ditors; fall be void ; and the creditors fhall have execu- 
tion thereof, sof. 3. c. 6.. By the Stat. 13 Eliz. c5. 
! weg made of lands, goods or chat- 
alide or avoid debts, as-to creditors, fhall be 
nd by 27 Eliz. c. 4. Coriveyances and affurances 
ade to defraud purchafers, as to fuch purchafers 
eclared void: and perfons juftifying or putting 
nts, Fc, in ufe as good, and bona fide made, 


j hall f sd ay s 
value © 


























a year’s value of the lands, and the whole 
goods and chattels, and be alfo imprifoned : 
re reas conveyed with claufe of revocation, &c. 

ards fold for valuable confideration, the firt 


ie nce hall be void againft the purchafer ; but this 
-is not to extend to mortgages made boža fide. ~ 

EB lea lea land fe, make 2 feaines of & 
y vers ules, with remainders.over, ée. and with power 


i by writing under hand and fal; beret be 
oñfideration doth enter into a recognifance, the 
charged with the fame: fo if 4. referves 
elf power to revoke by the aflent of B. and then 
to another. pes 22. Lane 22., And where 
ath made an eftate with the power of revocation ; 
ter, with intent to deceive a purchafer he makes a 
ci to a flranger to extinguifh the power, and 
Is land | or a valuable confideration ; in this 
oth the conveyances fhall be fraudulent as to the pur- 
R 2 ‘ - 83. f f y ) 
ìe fta E frauds, 29 Car. 2. c. 3. requires that 
tracts 0 iae leafes and deviles of lands, &¥c. 
e put in writing, And devifes of lands, rents, 
fe. are ceed fraudulent and void, againft creditors 
upon bonds, or other fpecialties. 3 & 4W.G M. c. 
14. Alfo judgments againit purchafers of lands for a 
- valuable confideration, fhall be deemed judgments only 
om the figning, Sc. 29 Car. 2: e: 3. The Stat. 13 


Bliz. ¢. 5, makes a fraudulent deed or grant of goods, 


c. void againft creditors, but not againft the party 
himfelf, his executors or adminiftrators, for againft them 


‘ 


A 
Sy 
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4 
ere the defendant, on a treaty of marriage for 
ghter with the plaintiff, figned a writing com- 
the terms of the agreement, and afterward de- 
ning to € ude-the force thereof, and get loofe from his 
cement, ordered his daughter to put on a good humour, 
and get the plaintiff to deliver up that writing, and then 
ty him, which fhe accordingly did, and the defen- 
nt ftood by at a corner of a ftreet to fee them go 
j be married ; and the plaintiff was relieved on the 
of fraud. Abr. Eg. 20. Halpeny and Mallet. 2 












37 ‘| and not natural affection, &c. 
afecurity be obtained from a perfon by fraud and 
ice, upon a pretence of a demand that is fictitious, 


ere an agreement for a purchafe was obtained from 
an of ninety years of age, and feveral fufpicious 
tances appearing, the court would neither decree 


e delivered on a crofs bill for that purpofe, but 
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it remains good: and a conveyance, if made of lands by 
fraud, is not void by the ftatute againft all perfons; but 
only again{t thofe who afterwards come to the land upon 
valuable confideration. Cro. El. 445. Cro. Fac. 271. 

Grants and conveyances are to be on good confidera- 
tion, and dona fide, or they will be fraudulent; and a 
grant bona fide is made without any truft, &c. A grant 
upon good confideration, except it be alfo bona fide, is 
not within the provifo of the aét 13 Eliz. c. 5. 3 Rep. 
81. A valuable confideration is money, marriage, Sc. 
A man made a leafe for 
twenty-one years, in truft for his daughter till marriage; 
and if fhe married with his confent, then to her during 
the term ; this till marriage, has been held fraudulent as 
to a purchafer: but after marriage it is good, becaufe 
marriage is an advancement to the daughter, and taking 
effect made it upon valuable confideration, which a mar- 
riage is always taken to be, and the hufband was drawn 
in by this conveyance to marry her. 1 Sid. 133. 

It has been adjudged, that if a father makes a feoff- 
ment to another, for the advancement of daughters, or 
his younger fons, or for payment of his debts; and after- 
wards infeofs his eldeft fon or heir, that is not fraud or 
collufion within the ftatute, for he is bound in law to 
make provifion for his children: but where there is a 
grandfather, father, and two fons, and the grandfather 
(living the father) conveys his land to either of the fons, 
this is out of the Svat. 32 H. 8. c. 1. becaufe it is not a 
common thing fo to do, and the father ought to have the 
immediate care of his children; though if he is dead, 
then it belongeth to the grandfather. 6 Rep. 76. If a 
man levy a fine to the ufe of himfelf for lite, remainder 
to his fon in tail, and after fells the fee-{imple to another, 
he as a purchafer fhall avoid this conveyance upon the 
Stat. 27 Eliz. c. 4. becaufe it was voluntary, and there- 
fore fraudulent; io it had been if he had fettled the re- 
mainder on his wife, unlefs there had been a confidera- 
tion on precedent marriage. S7d.133- 3 Salk. 174. 

But it was ruled by Hale Chief Juftice, that a deed may 
be voluntary, and not fraudulent; as where a father ha- 
ving an extravagant fon, fettles his Jand fo that he may 
not fpend all; this is good, if there is no confideration 
of money. 1 Mod.119. Although every voluntary con- 
veyance is prima facie deemed fraudulent againft pur- 
chafers, yet iome circumftances may. alter the cafe; an 
infant promifed, on his marriage, to fettle his eftate when 
he came of age, upon himfelf and his Hue ; and this was 
held a fufficient confideration, though an infant by law 
is not compellable to fulfil fuch promife. 2 Lev. 147. 
A perfon, in confideration that his fon is to marry the 
daughter of 4. 8. covenants to ftand feifed of lands to 
the ufe of his fon for life; and after to other fons in re- 
verfion or remainder: the ufes thus limited in remainder, 
fhall be fraudulent as to any purchafer of the land, though 
the firt be upon good confideration. And although the 
confideration of marriage is good ; if there be a power to 
revoke annexed. to the deed, it will be void as to pur- 
chafers, Lane22. . ; 

_ Ifa man after marriage, make a voluntary conveyance 
of land for a jointure, or maintenance of his wife, and 
afterwards fell the land for money, to one that hath no 
notice of it; in this cafe the conveyance, made to the ufe 
of the wife, fhall be faid to be fraudulent: and yet if a 
perfon upon a marriage, before the marriage, and in 
coniideration thereof, or after marriage, in confideration 
of a portion given or money paid, convey his land to 
the ufe of his wife, Gc. it will not be a fraudulent deed. 
2 Cro. 158. A feme covert joins with her hufband in the 
alienation of her jointure, and hath a new deed of fettle- 
ment of other lands dated the fame day in lieu thereof, 
without articles or agreement precedent to this fecond 
fettlement ; this is not fraudulent againft a purchafer, 
though the lands in the new fettlement are more in value 
than thofe in the firt; for the old fettlement being de- 
ftroyed, and a new one made on the fame day, it hall be 
prefumed that there was an agreement for it, 2 Lev. 70, 
I. 

The hufband who married a wife an inheritrix, pro- 
mifed, that if fhe would join with him in a fale of her 
land, and let him have the money to pay his debts, that 

be 
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he would leave her 400/. at his death; about fix months 
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Grofs frauds are punifhable by way of indiétment or 













information ; fuch as playing with falfe dice, caufing an 
illiterate perfon to execute a deed to his prejudice, levy- 
ing a fine in another’s name, &c. and that for thefe and 
fuch like offences the party may be punifhed not only 
with fine and imprifonment, but alfo with fuch farther 
infamous punifhment, as the judges in their difcretion 
fhall think proper. Cro. Fac. 497. 2 Rol. Abr. 78. 


after the lands were fold, he gave bond to a ftranger to 
leave his wife the 400/. And it was adjudged, that this 
was not fraudulent quoad creditors, but good againft them. 
2 Lev. 148. A perfon makes a voluntary conveyance, 
and then mortgages the fame land, and the firft deed is 
upon a trial found fraudulent; then he to whom the deed 
was made exhibited his bill in eguity to redeem the mort- 


gage; and it was held, that though the firt deed was| 2 Rol. Rep. 107. 1 Keb. 849. 6 Mod, 42. 1 Sid. 
fraudulent quoad the mortgage money, yet it was good to} 312, 431. Ney 99, 103. Moor 630. Cro. Eliz. 531. 
pafs the equity of redemption. Canc. Rep. 59. 1 Mod. 46. 2 Fon. 64. 6 Mod. 105. 1 Salk. 379. 


By the 33 H. 8. cap. 1. it is enacted; ‘* That if 


Where a leafe is made with a prowifo that if the 
any perion or perfons fhall falfly and deceitfully obtain or 


leffor pays 10s. the leafe fhall be void; becaufe 10s. 
is not the value of the leafe and land, but only li- 
mited as a power of revocation, it is fraudulent as to a 
purchafer. Cro, Jac. 455. And if a man makes an 
affignment of his leafe, and. yet keeps poffeffion of the 
lands, the deed of affignment will be judged fraudulent. 
In Chancery it has been decreed, that if a man conveys his 
land to friends in trut, to the ufe of his children, &c. 
to defraud a purchafer, the truft fhall go in eguity to the 
purchafer ; alfo it fhall be liable for debts, to fatisfy the 
fame. Tothil. 43, 44. A hufband affigned a term of his 
wife’s, in truft for his wife; and it was held fraudulent 
againft purchafers. Chan. Rep. 225. 

By the Common law, an eftate made by fraud, fhall be 
avoided only by him who hath a former right, title, in- 
tereft, debt or demand. 3 Rep. 83. If one indebted do 
really fell lands, though to avoid payment of debts; if 
the vendee be not privy to the intent, the fale to him is 
good : for as to the vendee, there is no fraud in the cafe. 
Mich. 24 Car. B.R. A man gives his goods to his fon, 
they are neverthelefs liable as to his creditors ; but if he 
gives them to one of his creditors, without any truft or 
covin, it fhall not be fraudulent to make him liable to 
other creditors. 3 Salk. 174. 

Ifa man is indiéted, and give away his goods to prevent 
a forfeiture, the King fhall have them upon an attainder 
or conviction ; though ’tis otherwife if he fell them for a 
good confideration to one who had no notice of the indi&- 
ment. Jéid. If tenant for life commit a forfeiture, and 
he in the reverfion enters, this fhall be as a fraudulent 
conveyance with refpect to creditors. Vent. 257. Frau- 
dulent gifts, or grants of goods to defraud the lord of his 
heriot, fhall be void; and the value of the goods for- 
feited. 13 Eliz. 5. Gifts made in fecret are liable to 
fufpicion of fraud: a general gift of all a man’s goods 
may be reafonably fufpeéted to be fraudulent, even tho’ 
there be a true debt owing to the party to whom made, 
3 Rep. 80, 81. And the feveral marks or badges of 
fraud, ina gift or grant of goods are, if it be general, 
without exception of fome things of neceflity ; if the do- 
nor ftill poffeffes and ufes the goods; if the deed be fe- 
cretly made, if there be a truft between the parties ; or if 
it be made pending the action. 3 Rep. 80, Se. 

And where a perfon is party to a fraud, all that fol- 
lows by reafon of that fraud fhall be faid to be done by 
him. Cro. Fac. 469. But when fraud is not exprefly 
averred, it fhall not be prefumed; nor fhall the court ad- 
judge it to be fo, till the matter is found by jury. 10 
Rep. 56. A poor man was drawn in to fell an eftate, at 
a great under-value ; but no fraud appearing, tho’ the 
purchafe was nota fair bargain, the feller could not be re- 
lieved in equity, to fetit afide. Preced. Canc. 206. The 
Chancery may decree a conveyance to be fraudulent, meerly 
for being voluntary, and without any trial at law; yet it 
has been infifted, that fraud or not, was triable only by a 
jury. Ibid. 14, 15. 

A will, as well as a deed, fhall be fet afide in Chan- 
cery for fraud and circumvention. Ibid. 123. Fraudu- 
dent conveyances to multiply votes at election of knights of 
the feire, thall be taken againft the perfons making them 
as free and abfolute ; and all fecurities for redeeming and 
reftoring, &c. to be void. Stat. 10 Ann. ¢. 23. A pre- 
Jentation to a benefice; or adminiftration of goods, ob- 
tained by fraud, are void; and {o is fale of goods by 
fraud, altho’ in open market, &e.- Where a fraudulent 
deed or conveyance is affigned upon a valuable confidera- 
tion, the fraud is purged thereby. 1 Ld. Raym. 88. 































get into his or their hands or poffeffion, any money, 
goods, chattels, jewels, or other things of any other 
perfon or perfons, by colour and means of any privy 


falfe token, or counterfeit letter, made in another man’s 
name, to a fpecial friend or acquaintance, for the ob- _ 


taining of money, éc. from fuch perfon, and fhall be 


thereof convicted ; every fuch offender fhall fuffer fuch 


punifhment by imprifoment, fetting upon the pillory, or 


otherwife, as fhall be appointed by thofe before whom he — 
fhall be fo convict”. And by 30 Geo. 2. c. 24. (com- 
monly called the ftatute of falfe pretences) the obtaining | 
goods, ĉe. by falfe pretences, may be punifhed 4 
tranfportation, 
Frauds and Werjuries. See the Stat. 29 Car. 2. e. 
3. and Wilfon, par. 1. 118, 227, 305, 313, 320. par. 2. 
26, 94. $ee farther as to civil frawd, where cognizable, 
Black. Com. 3 V. 431, 437» 439- As to criminal, id. 
4V. 158. And as to the ftatute of frauds and perjuries, 
i, &. 29 Car. 2. ¢. 3. Black. Com. 3 Kotso 4V. 432 
As to fraudulent devifes, id, 2 V. 378. i 
Fraus Legis, Ifa perfon having no manner of title 
to a houfe, procure an affidavit of the fervice of a decla- 
ration in ejeétment, and thereupon gets judgment; and by, 
virtue of a writ of hab. fac. poffefionem turns the owner 
out of poffeffion of the houfe, and feizes and converts the 
goods therein to his own ufe, he may be punifhed asa 
felon; becaufe he ufed the procefs of the law with a fe- 
lonious purpofe, in fraudem legis. Raym, 276. Sid, 
254. iee ae 
Frarincetum, A wood of ath trees. Domefdaye 
Frenum, Was a compofition made by a criminal, tobe 
freed from profecution, of which the third part wan ala 
into the Exchequer. This is fully explained in Robert/on 
Hif. Emp. C.V. 1 V. 300, c. Formerly compofitions — 
were paid for crimes in general, particularly for murder. 
The magiftrate was to determine the compofition, ai 
protect the offender againft the violence of refentment, 
For that preteétion the offender paid a fum of money 
which was called fredum. See Monte/quieu de P E/prit des 
Loix, 1. 30. c. 20, Se. See Delatura. dod 
Frediwit, A liberty to hold courts, and take up amer- 
ciaments, Ee. Cowel. A, l 
Free-Wench, (francus bancus, i. e, Jedes libera) Is that 
eftate in copyhold lands which the wife hath on the death 
of her hufband for her dower, according to the cuftom of 
the manor: but it is faid the wife ought to be efpoufed a 
virgin; and is to hold the land only fo long as fhe lives 
fole and continent. Kitch. 102. Of this free-bench fea 
veral manors have feveral cuftoms ; and Fitzherbert calls 
it a cuffom, whereby in certain cities the wife fhall have 
the whole lands of the hufband for her dower, & rv 
F. N. B. 150. Inthe manors of Eaf and Weft Enbourne 
in the county of Berks, and the manor of Torre in Devon- 
feire, and other parts of the Wef of England, there is 2 
cuftom, that when a copyhold tenant dies, his widow 
fhall have her free-bench in all his cuftomary lands, dum 
Jola &F cafta fuerit ; but if fhe commits incontinency, the — 
forfeits her eftate: yet neverthelefs, on her coming into 
the court of the manor, riding backwards on a black ram, 
with his tail in her hand, and faying the words following, — 
the fteward is bound by the cuftom to re-admit her to her 
free-bench; the words are thefe, i 


Here I am, 
Riding upon a black ram, 
Like a whore as I am: 















And for my crincum crancum, 
-= Ihave lof my bincum bancum ; 


~ And for my tails game, 
g a done this worldly fhame ; 


is a kind of penance among jocular tenures and cuf- 
5, to purge the offence. See Black. Com. 2 V. 122. 
‘tee-bootet, Signifies a perfon who fights without pay, 
hopes of getting fome booty. 
eebord, (franchordus) Is ground claimed in fome 
es more or lefs, beyond, or without the fence: it is 
- faid to contain two foot and a half, in Mon. Ang. Tom. 2. 


T 


1a ie 


4i 
Fireeboaough-men, Were fuch great men as did not 


epe: like the frank-pledge men for their decennier. See 


= 
i 


urgh. 
a FrceeCbagel, (libera capella) A chapel fo called, 
_ becaufe it is exempt from the jurifdiction of the diocefan. 
_ Thole chapels are properly free chapels which are of the 
King’s foundation, and by him exempted from the ordi- 
= nary’s vifitation: alfo chapels founded within a parifh for 
_ the fervice of God, by the devotion and liberality of pious 
= men, over and above the mother-church, and endowed 
paoe by the founders, which were free for 
the inhabitants of the parifh to come to, were therefore 
“called free-chapels. Reg. Orig. 40,41. The free-chapel 
of St. Martin le Grand is mentioned in the Stat. 3 Ed. 4. 
4. as are others likewife by ancient ftatutes : but thefe 
% aa were given to the King, with the chantries, Ge. 
+ TANGA 14. 






` Freehoid, (liberum tenementum) Is that land or tene- 
J ent which a man holds in fee-fimple, fee-tail, or for term 
of life. Brad. lib. 2. c. 9. And is defcribed to be of 
) forts: freehold in deed, and freehold in law; the firit 
z the real poffeflion of lands, &c. in fee, or for life; 
s other, the right a perfon hath to fuch lands or te- 
ements, before his entry or feizure. Freehold is alfo ex- 
ended to offices, which a man holds either in fee, or during 
and in the Regiffer of Writs it is faid, that he who 
land upon an execution of a fratute merchant until he 
tisfied the debt, tenet ut liberum tenementum fibi & 
ffignatis fuis, and the fame of a tenant by elegit; but 
ter ants | are not freeholders, only as frezholders for 
tin ie, till they have received the profits of the land to 
eof their debt. Reg. Fudic. 68, 73. A leafe for 
e years, &Fc. determinable upon a life or lives, 
leale for life to make a freehold, but a leafe for 
attel determinable upon life or lives; and an 
or one thoufand years is not a freehold, or of fo 
a nature as an eftate for life. Co. Lit. 6. He that 
i an etate for the term of his own life, or the life of 
ath a freehold, and nother of a lefs eftate; tho’ 
of a greater eftate have a freehold, as tenant in fee, 
TE a j 
RAP Gieads liberum tenementum generally, it 
intended that he hath an eltate in fee; and nota 
ate for life, Cro. Eliz. 87. An eftate of freehold 
cannot by the Common law commence ix futuro; but iti 
T ane prefe: itly in poffefion, reverfion, or remainder, 
Rep. 94.. See Black. Com. 2 V. 144, 165. A mani 
d of gift to his fon and his heirs, of lands after’ 
h, and no livery was made; now if there had 


en livery, it had been void, becaufe a freehold cannot 
mmence in futuro: and it has been held, that it fhall 
re as a covenant to ftand feifed, by reafon of the 


. 3 by which was intended a tranfmutation of 


and not to pafs it by way of ufe. March Rep. 
_Whatfoever is part of, or fixed to the freehold 

sto the heir; and glafs windows, wain{cot, &&¥c. af- 
fixed to the houfe are parcel of the houfe, and cannot be 
“removed by tenants. 4 Rep. 63, 64. But it hath been 
i adjud d, that if things for trade, tfc. are fixed to'the 
freehold by the leffee, he may take them down and remove 
them, fo as he do it before the end of the term, and he: 


day tig injure the freehold. 1 Salk. 368. 
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do 
k y thing fixed to the freehold may not be taken in di- 
refs for rent or in execution, Ec. But it is not felony at 


p non law, Only trefpafs, to fteal or take any thing 
sone tothe freehold; fuch as lead on a church, or houfe, 


åh 


ew. cE 


corn or grafs growing on the ground, apples ön a tfèe; 
&c. Though if they are fevered from the freebold, whe- 
ther by the owner or a thief; if he fever them at one 
time, and take them away at another, it is larceny to take 
them. 12 4J: 32. 1 Hawk. 93. And to fteal lead on 
houfes, &c. is made felony, by a late ftatute. 4 Geo. 2.¢. 32. 

The ftatute of Magna Chart. c.29. ordains, * that no per- 
fon fhall be diffeifed of his freehold, &c. but by judgment 
of his peers, or according to the law of the land ;”? which 
doth not only relate to common diffeifins, but the King 
may not otherwife feize into his hands the freehold of the 
fubjec&t. Wood's Infl. 614. None fhall diftrain any free- 
holders to anfwer for their freeholds, or any thing touch- 
ing the fame, without the King’s writ. Stat. 52 H. 3. ¢. 
22. Nor fhall any perfon be compelled to anfwer for his 
freehold, before any lord of a manor, ce 15 R. 2. c 
12. Freehold eftates, of certain values, are required by 
ftatutes to qualify jurors; electors of knights of the fhire 
in parliament, &c. 

Freeholders, Are fuch as hold any freehold eftate. By 
the antient laws of Scotland, freeholders were called mi/ites 3 
and freehold, in this kingdom, hath been fometimes taken 
in oppofition to villenage, it being lands in the hands of 
the gentry and better fort of tenants, by certain tenure, 
who were always freeholders, contrary to what was in the 
poffefiion of the inferior people, held at the will of the 
lord. Lambard; 

Freeman, (/iber homo) Is one diftinguifhed from a flave, 
that is born or made free ; and thefe have divers privi- 
leges beyond others. ‘The diftinétion of a freeman from 
a vaffal under the feudal policy Uber homo was com- 
monly oppofed to vafus or vaffallus; the former denoting 
an allodial proprietor ; the latter, one who held of a fu- 
perior. ‘Thele free men were under an obligation to ferve 
the fate, and this duty was-confidered fo facred, that 
freemen were prohibited from entering into holy orders, 
unlefs they had obtained the confent of the fovereign. 
Robert. Hif. Emp. C.V. 1 V. 216. See London. 

Freight, (Fr. fret) Signifies the money paid for car- 
riage of goods by fea; orin a larger fenfe, it is taken for 

‘the cargo, or burthen of the fhip. Ships are freighted 
either by the ton, or by the great; and in refpect of time, 
the freight is agreed for, at fo much per month, or ata 
certain {um for the whole voyage. If a thip freighted by 
the great, happens to be cait away, the freight is loft; 
but if a merchant agrees by the ton, or at fo much for 
every piece of commodities, and by any accident the fhip 
is caft away, if part of the goods is faved, it is faid fhe 
ought to be anfwered her freight pro rata: and when a 
fhip is ixfered and {uch a misfortune happens, the infured 
commonly transfer thofe goods over to the affurers, to- 
wards a fatisfaétion of what they make good. Lex Mer- 
cat. or Merchants Compan. 79. `` 

If freight is agreed tor the lading and unlading of cattle 
at fuch a port, and fome die Refers the fhip arrives 
there, the whole freight fhall be paid for the living and the 
dead; but if the agreement be for tran/porting them, 
freight fhall be only paid for the living: it is the 
fame of flaves. did. 85. “The lading of a fhip, in con- 

“ftruétion of law, is bound for the freight ; the freight be- 
ing in point of payment preferred before any other debts 
to which the goods fo laden are liable, ‘tho’ fuch debts as 
to time were,precedent to the freight: and aétions touching 
the fame are conftrued favourably for the fhipand owners ; 
for if four part-owners of five, belonging to a fhip, fettie 
their accounts with the freighters, and receive their due, 

-yet the fifth man may fue fingly by himfelf without joining 
with the reft, by the Common law, and the Law Marine. 
Hill. 27 Car. 2. B. R." \f part of the lading be on hip- 

board, and through fome misfortune happening to the mer- 
chant, he has not his full lading aboard at the time agreed, 
the mafter fhall have freight by way of damage, tor the 
time thofe goods were on board; and is at his liberty to 
contraét with another, left he lofe his feafon and voyage : 
and where’a fhip is not ready to take in or the merchant 
not ready to lade his goods aboard, the parties are not 
only fo at liberty, but the perfon damniti¢d may bring 
an action againft the other and recover his damages fuf- 
tained. Leg. Rhod. 

If the freightor of a fhip fhall Jade on board prohibited 
goods, or unlawful merchandize, whereby the thip is de- 

5K tained, 
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tained, or the voyage impeded; he fhal! anfwer the freight | It has been anciently holden, that to make a fre Suits 


greed for. Style 220. „And when goods are laden aboard, 
dth gd fhip hath broke ground, the merchant may not af- 
terwards unlade them; for if he then changes his mind, 
and refolves not to venture, but will unlade again, by 
the marine law the freight becomes due. If a maler 
freights out his fhip, and afterwards fecretly takes in goods 
unknown to the firit laders, by the law marine he forfeits 
his freight: and if a matter of a fhip fhall put into any 
other port than what the fhip was freighted to, he fhall 
anfwer damaves to the merchant; unlefs he is forced in 
by dorm, enemies, or pirates; and in that cafe he is 
obliged to fail to the port agreed at his own expence. 
Leg. Oleron. A fhip is freighted out and in, there fhall 
be no freight due till the voyage is performed; fo that if 
the fhip be cait away, coming home, the freight outwards, 
as well as inwards, are both gone. 1 Browzl. 21. See 
Charter-party. 

French. King William I. called The Conqueror, being 
a native of Normandy in France, caufed the laws of this 
realm, in his time, to be written and pleaded in the 
french language. 3 Rep. 17... But by the Stat. 37 Ed. 3. 
15. All pleas that are pleaded i in any of the King’s courts, 
dhall be pleaded in the Exglifh tongue ; tho’ appeals were 
ttill to be arraigned, and the plea of the defendant read 
in French in the fame „manner as anciently, 2 Hawk. 
P, C. 308. Sed vide Stat. 4 Geo. 2. c. 26. 

Frenchman, Heretofore a term for every ftranger or 
outlandifhman. Brad. Jib. 3. tra&.2.¢.15. See Fran- 
CICNE. 

Frendwite, Comes from the Sax. freond, i. e. amicus, 
& wite muléta, and is a mul& exacted of him who har- 
boured his outlawed friend. Blount. Butfee Fleta, lid.1,¢.7. 

Frefca, Freh water, or rain, and land floods. Chart. 
Antiq. in Somner of Gavelkind, p. 132. 

Freh Willeifin, (frifca difeifina, from the Fr. fraix, 
i. e. recens €5 diffeifir, viz. poffeffione ejicere) Significs that 
diffifin, which a man might formerly feek to defeat of 
himielf, and by his own power, without reforting to the 
King, or the law ; as where it was not above fifteen days 
old, or of fome other fhort continuance. Britton, c. 5. 
Of this, Bradox wale? at large, concluding it to be ar- 
bitrary. Lib. 4. ¢. 5. 

Freh FAAN Is that which was levied within a year 
cag itis mentioned in the flatute of Wefm.2. 13 Ed.1. 
c. 

Freh Foe, (frifea fortia) Is a force newly done in 
any city, borough, tfc. And if a perfon be diffeifed of 
any lands or tenements within fuch a city, or borough, he 
' who hatha right to the land, by the ufage and cuftom of 
the faid city, &c, may bring ‘his affife, or bill of frejo force, 
within forty days after the force committed; and recover 
the lands. F. N. B. 7. Old Nat. Br.4. hig remedy 
may be alfo had where any man is deforced of any lands, 

after the death of his anceftor, to whom he is heir; or af- 
ter the death of tenant for life, or in tail, in dower, Ee. 
within forty days after the title accrued ; and in a bill of 
Srefp force, ‘the plaintiff or demandant thall make protef- 
tation to fue in the nature of what writ he will, as aff of 
mortdanceffor, of novel diffeifin, intrufjon, Se. New Nat. 
Br, 15. . The aflife or bill of fre force is {ued out with- 
out any writ from the Chancery ; butafter the forty days, 
there is to be a writ out of Chancery, directed to the 
‘mayor, Ge. But eje€tments are now in ufe for recover- 
ing the poffeffion of lands, &c. 

freh Duit, or -Purfuit, (Recens infecutio) Is fuch a 

refent and earneft following of an offender, where a rob- 
tory is committed, as never ceafes from the time of the 
offence done or difcovered, until he be apprehended. 
Vide fof. And the benefit of a purfuit o of a felon is, that 
the party purfuing fhall. have his goods. reftored to. him ; 
which otherwife are forfeited to the King,» Stqundf. Pl. 
Cor. libi 3. c. 10. and 12. ,When an offender is thus 
apprehended, and indiéted, upon which he is convicted, 
the party robbed fhall have reititution of his goods ; and 
tho’ the party robbed do not apprehend the thief prefently, 
but that it be fome time after the robbery, if the party did 
what in him lay to take the offender; and notwithftanding 
in fuch cafe he happen to be apprehended by fome other 
perfon, it thall- be adjudged frefh purjuit. Terms deLey. 


I 


FORE 


the party ought to make ue and cry with all convenient 
fpeed, and to have taken the offender himfelf, &'c. But 
at this day, if the party hath been guilty of no grofs 
negligence, but hath ufed all reafonable care in nguleg g 
after, purfuing, and apprehending the felon, he fhall 
piece to have made fuflicient fre fait. 2° Hawk. 
C. 169, Alfo it is faid, that the judging of fri fut 
is in the difcretion of the court, tho’ it ought to be found 
by the jury; and the juftices may, if they think fit, | award 
reftitution without making any inquifition concerning 
the fame. Jéid. 169, 171. Where a gaoler immediately 
purfues a felon, or other prifoner, efcaping from prifon, 
it is freh fuit, to excufe the gaoler: and if a lord follow 
his difre/s into another’s ground, on its being driven off 
the peiin this is called freb Juit; fo where a tenant 
purfues his cattle, that efcape or ftray into another man’s 
lands, €e. Fre/b fuit may be either within the view, or 
without; as to which, the law makes fome difference: 


and it has been faid that fre/> Juit may continue for feven 


Pe ye oon 


years. 


for the Streights between Dover and Calais. 


Frettum and Fretium, The freight of a thip, or À 


freight money.—Acquietari facietis frettum navium, Se. 
Clauf. 17 Joh. m. 16. 

Friburgh, alias Frithburgh, (frideburgum, from the 
Sax. frid. i. e. pax, & borge, fidejuffor) Is the fame with 
Srank pledge; the one being in the time of the Saxons, and 
the other fince the Congue/?: of thefe friburghs, Bratton 
treats, lib. 3. tra@. 2. c. 10. And they are particularly 
deferibed in the laws of King Edward, fet out by Lambard, 
fol. 143. Fleta likewife writes on this fubject, i. 1. caf. 
47. And Spelman makes a difference between friborg and 
frithborgh ; faying the firft fignifies libera Jecuritas, and 
the other pacis fecuritas. Altho’ friburghs or friburghers 
were anciently required as principal pledges or fureties for 
their neighbours, for the keeping of the peace; ‘yet as to 
great perfons, they were a fufficient affurance for them- 


felves, and their menial fervants. Skene. 
Fridfolt and Frith{tow, (Sax. frid, pax, eae, fedes} 
A feat, chair, or place of peace. In the ch f im- 
munities granted to the church of St. Peter in York by 
Hen. 1. and confirmed anno 5 H. 7. Fridfoll is a unded 
cathredra pacis EF quietudinis, Fc. And there we iy 
fuch in Zegland; but the moft famous was at Bev 
which had this infcription: hee fedes lapidea  freedit 
dicitur, i, e. pacis cathedra, ad quam reus fugiendo tar 
niens, omnimodam habet fecuritatem. Camd. i 
Friendlefs Man, Was the old Saxon word for | 
whom we call an oxéJaw ; and it is for this reafon, 
caufe he was, upon his expulfion from the King’ a I 
tection, denied all help of friends, after certain í ap ; 
forisfecit amicose Bra&. lib. 3. tract. 2. GI 4 € 
Friendwite. j 
Frier, (Lat. frater, Fr. frere) The namie of pee 
of religious perfons, of which there were four pi | 
branches, viz. 1. Minors, Grey Friers, or Franciftan fe. } 
Auguftins, 3. Dominicans, or Black Friers, A 
Friers, or Carmelites; of which the reft defcend. 4 l. 7. 
cap. 17. Lyndewood de Relig. Domibus, c. 1. tf 
Fricr-oblerbant, (frater obfervans) A branch of th 
Francifian friers, who are minors, as well the O% eines 
sas the Conventuals and Capuchines. And they are 
Objervants, becaufe they are not combined toget 
any cloifter, convent, or corporation, as the Conve 
are; but tie themfelves to ob/erve the rules of i their 
more ftriétly than the Conventuals, and upon a 
larity of zeal feparate themfelves from them, liv 
certain places of their own chufing. Zach. de Rep, . ‘ec 
de Regular. c. 12. They are mentioned in the Stat. 
Dniiecchonl 2. ee 
Friting, Freoling, (From the Sax. Fresh, = 
Ling, progenies) Signifies a man that is free. | 
Friperer, (Fr. Fripier, i. e. Interpolator)’ One | 
{cours and furbifhes up old clothes to fell again ; a kin 
of broker, 1 Fac. 1. ¢. 21. iad 
Frifcus, Is taken for uncultivated ground. ——Bt de 
communia pafture in Frifcis & dominicis Juise Mon. 
Tom. 2. p. 56. 
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fretum Wzitannicum, Is ufed in our ancient writings 
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-> upon credit. 
frith, (Sax.) A wood; from Frid, i. e. Pax; for the 
T ijb Saxons held woods to be facred, and therefore 


made them fanétuaries. Sir Edward Coke expounds it a 
plain between woods, or a lawn. Co. Litt. 5. Camden 
in his Britan. ufeth it for an arm of the fea, or a flreight, 
__ between two lands, from the word Fretum. 
geet Frithbzech, (Pacis Viclatio) The breaking of the 
peace. LL. Æthelred. c. 6. See Grithbreche. 
ss Frithacay, (From the Sax. Frith or Frid, Pax, & Gear, 
2 -. Annus) The year of jubilee, or of meeting for peace and 
_ friendthip. Somm: 
= -Frithagity, Is the fame which we now call a Guild- 
_ Hall; ora company or fraternity. 
| Frithman, One belonging to fuch fraternity or com- 
pany. Blount. 
= Frithmote, Is mentioned in the records of the county 
_ «palatine of Chefer : Per Frithmote J. Stanley, Ær. clamat 
„ capere annuatim de villa de Olton, que eft infra feodum & 
manerium de, SF... 10 fol. quos comites ceftrie ante confec- 
~ timem charte pred. Jolebant capere. Pl. in Itin. apud 
Caem: 14 Hen. 7. 
 -Frithfoke, Srithtoken, Signifies furety of defence ; 
= *or according to Fleta, libertas habendi franci plegii ; feu 
- immunitatis locus. l 
= froomoztel, rectius Ffreomoztel, (From the Sax. Freo, 
free, and Morthdel, Homicidium) An immunity for com- 
-miting manllaughter.—Et concedo eis curiam fuam de omni- 
bus querelis, Et judicium fuum pro Frodmortel, &c. Mon. 
Ang, Tom. 1. p. 173. 
» (Stealing of.) To rob orchards or gardens of 
uit growing therein, is made felony, liable to tranf- 
tation for feven years by 4 Geo. 2. c. 32. 
rumgylD, (Sax.) Is the firt payment made to the 
kindred of a perfon flain, towards the recompence of his 
urder. Prima capitis aftimationis penfio vel folutio. 
. Edmund. 
Frumftol, The chief feat or manfion-houfe ; which is 
called by fome the Homeftal. Leg. Ine, c. 38. 
etre, Wafteand defart lands. Mon. tom.2.p. 327. 
uta, (From the Fr. Frozfure) A breaking down ; 
ploughing or breaking up: Fruffura domorum is 
‘breaking: and Fruffura terre, new broke land. 
Ang. Tom. 2. p. 394. ; 
Fruftruim tert, Is a fmall piece or parcel of land, 
quiddam preter acras numeratas vel campum men- 
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ampo ville, manerio jacenti. Domefday. 
}, A place where fhrubs, or tall herbs do 
‘Mon. Ang, Tom. 3. p. 22. 





"Rot. ‘Parl: 25 Ed. 3. 
earth-money impofed Anno 16 Car. 2. took its 
al'from hence. See Fumage. 
+ By an ancient ftatute, if any perfon fhall fell 
ood or faggots for fuel under the affife, ec. on 
entment thereof upon oath by fix perfons fworn by a 
of peace, the party may be fet on the pillory in the 
arket town, with a faggot, &c. bound to fome 
his ‘body. For the afize of fuel, flat. 7 Ed. 6. 
43 Eliz. c. 14. None are to buy fuel but fuch 
i rn it, or retail it to thofe who do ; on pain to 
the ‘treble value ; alfo no perfon may alter any 
afffe of fuel, on the like forfeiture. Stat. Ibid. 


fr, Fuir, Lat. Lugere) Is ufed fubftantively, 
averb; and is twofold, fuer in fait, or in facto, 
‘doth apparently and corporally fy ; and fuer 
ley, in lege, when being called in the county court he 
ypeareth not, which is fight in the interpretation of the 
. Staundf. Pl. Car. lib. 3. ¢. 22. 

Catatlormm, A drove of cattle : fugatores car- 
m, Waggoners who drive oxen, without beating or 
ng. Feta, lib. 2. c. 78. 

gacia, Signifies a chafe, being all one with chafa; 
tic, hunting, or the privilege to hunt. Blount. 

= fugam fecit, Is where it is found by inquifition, that 
i ape on fled for felony, e. And if fight and felony be 







In the reign of King Edward III. the Black! mio cariardo, &e. 
g Acquitain granted him, laid an impofition of this word has been fometimes ufed for /moke-mmoncy, a 
‘the fubjeéts of that dukedom, 7. e. 12d. for;cuftomary payment for every houfe that had a chimney. 
And it is probable, | Dome/day. Black. Com. 1 V. 323. 
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wt . A term among merchants for felling goods /found on an indictment for felony, or before the coroner} 


where a murder is committed, the offender {hall forfeit all 
his goods, and the iffues of his lands; till he is acquitted 
or pardoned: and it is held, that when one indicted of 
any capital crime, before juftices of Oyer; ec. is acquit- 
ted at his trial, hut found to have fled, he hall notwith- 
ftanding his acquittal, forfeit his goods: but not the 
iffues of his lands, becaufe by acquittal the land is 
difcharged, and confequently the iffues. 3 Inf. 218. 
Hawk. P.C..27. 2 Hawk. P. C. 450. The party may 
in all cafes, except that of the coroner’s inqueit, traver{e 
the finding of a fugam -fecit ; and the particulars of the 
goods found to be forfeited, may be always traverfed: 
alfo whenever the indiétment againft a man is infufficient, 
the finding of a fugam fecit will not hurt him. 2 Hawk. 


451. Making default in appearance on indiétment, &c. 
whereby outlawry is awarded; is a flight in law. See 
Exigent. 


Fugitives Goods, (Bona Fugitivorum) Are the pro- 
per goods of him that ffies upon felony, which after the 
flight lawfully foundon record, do belong to the King or 
Lord ofthe manor. 5 Rep. 109. : 

Fugitives over Dea. To depart this realm over the 
fea, without the King’s licence, except it be great men 
and merchants, and the King’s foldiers, incurs forfeiture 
of goods: and mafters of fhips, Gc. carrying fuch per- 
fons beyond fea; fhall forfeit their veficls; alfo if any 
fearcher of any port, negligently fuffer any perfons to 
pafs, he fhall be imprifoned, &c, Stat. g Ed. 3. 10. 
Rs Bosc. 2. 

Fusgitio, Pro Fuga Condonawit omnes felonias & 
Fugitiones. Knighton, Anno 1537. 

Fiull-age, The ages of male and female are different, 
for different purpofes. A male at 12 may take the oath of 
allegiance ; at 14 may confent, or difagree, to marriage, 
may choofe his guardian, and, if his difcretion be aétually 
proved, may make a teftament of his perfonal eitate ; 
at 17 may be an executor; and at 21 is at his own dif- 
pofal, and. may alien his lands, goods and chattels: a 
female at 7 may be betrothed or given in marriage; at ọ is 
entitled to dower; at 12 is at years of maturity, and 
therefore may confent or difagree to marriage, and, if 
proved to have fufficient difcretion, may bequeath her 
perfonal eftate ; at 14 is at years of legal difcretion, and 
may choofe a guardian ; at 17 may be executrix; and at 
21 may difpofe of herfelf and her lands. Black. Com. 
yy Lee Keb 

Fullum Aque, A fleam or kream of water, fuch as 
comes from a mill. 

Fumage, (Fumagium) Dung for foil, or a manuring 
of land with dung—- Er fint quieti de Fumagio & mare- 
Chart. R.2. Pat. 5 Ed. 4. And 





Fumadoes, Are pilchards garbaged and falted, then 
hung in the /moke, and prefed ; fo called in Spain and 
Italy, whither they are exported in great abundance. 
14 Car. 2. ¢. 31: 

Funditozes, Is ufed for pioneers, in Pat. 10 Ed. 2. 
A 

Funds, The publick funds,fof any account, are three ; 
the aggregate fund, the general fund, fo called from the 
union, and addition of feveral, and the South-Sea fund: 
Black. Com. 1 V. 328, 9. Which wide, as well worthy 


of perufal. The furplus of thefe three funds are carried 
to the fnking fund. 


Funeral charges. A perfon died in debt, and 600 /, 
was laid out in his funeral ; decreed the fame fhould be a 
debt, payable out of a truf eftate, charged with payment 
of debts, he being a man of great eftate and reputation 
in his country, and buried there ; but had he been buried 
elfewhere, it feemed his funeral might have been more 
private, and the court would not have allowed fo much. 
Trin. 1691. Ch. Prec. 27. Offey v. Offey. 

Where a citizen of London devifed 700 /. for mourning, 
the queftion was, if it fhould come out of the whole 
eftate, or out of the legatory part only; it was infifted, 
that there had been no dire¢tion by the will, or if the 
will had direéted, that the expences of the funeral fhould 
not exceed fuch a fum, there the deduction muft have 

been 
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been out of the whole eftate. Per cur, Mourning de- 
vifed by the will, muft come out of the legatory part,. 
and not to leffen the orpanage and cuftomary part. 
Mich, 1691. 2 Vern. 240. Deakins v. Buckley. 

Executor is not liable to pay for funeral expences, un- 
lefs he contraéts for it 5 per Holt Ch. J. 12 Mod. 256. 
Mich. 10 W. 3. Anon’. 

Setilements for feparate maintenance of the wife fhall 
never extend to funeral charges, and tho’ fhe made a will, 
(according to a power given her) and an executor, and 
gave feveral legacies, but there was no refiduum for the 
executor, the hufband’s eftate in the hands of a devifee 
fubjeét to the payment of debts, was made liable to the 
funeral charges of the wife. g Mod. 31. Trin. 9 Geo. 
at the rolls, Bertie v. Lord Chefterfield. 

In ftriétnefs no funeral expences are allowable againft 
a creditor, except for the coffin, ringing the bell, parfon, 
clerk, and bearers’fees ; but not for pall or ornaments ; 
per Holt. 1 Salk, 296. Trin. 5 W.S- M. B. R. Shel- 
/ey’s cafe. ‘Ten pounds is enough to be allowed for the 
funeral of one in debt; per Holt. Baron Powell in his 
circuit would allow but 11s. 6d. as all the necefiary 
charge, Comb. 342. Trin. 7 W. B. R. Anon’. Quere 
If 40 s. is not now the ufual fum, in cafe of an infolvent? 
See Salk. 196. Godolph. p. 2. c. 26. f. 2. 

furca and Folla, (i. e. the gallows and the pit) Ia 
ancient privileges granted by our Kings, it fignified a 
jurifdiction of punifhing felons; that is, men by banging, 
and women with drowning. And Sir Edw. Coke iays, 
Sofa is taken away, but that furca remains. 3 Taft. 58. 
Skene treating of thefe words, faith Ere@io Fur- 
carum eff meri imperii S alte juftitie, & fignificat dominium 
aeris, quia Jufpenfi pendent in aere: Et merum imperium 
confiftit in quatuor, ficut Junt quatuor elementa ; in aere, ut 
hit qui Jufpenduntur ; in igne, quando quis comburitur pro- 
pter maleficium; in‘aqua, quando quis ponitur in culio ¿5 in 
mare pr ojicitur, ut par ricida, vel in amnem immergitur, ut 
Saemina furti damnatæ ; in terra, cum quis decapitatur Sj 
in terram profternitur. Skene. 

Furcare ad Caffum, To pitch corn with a fork in 
loading a waggon, or in making a rick or mow. Tenen- 
zes debent falcare, [þargere, wertere, cumulare, cariare in 
manerium domini, & ad talum furcare unam acram prati 
—Cowel. 


Furcam g Flagellum, The meaneft of all fervile te- 





nures, when the bondman was at the difpofal of his Lord | our ancient writers, as gabelle hath in France ș it is: 


Ipfe tenet in Villenagio ad furcam 
Placit. Term. Mich. 


for life and limb. 
& flagellum de domino fuo, Ge. 
2 Joh. Rot. 7. 

Furigeloum, A mul& paid for theft: 
of King Ethelred, it is allowed, that they fhall be wit- 
nefles gui nunquam furigeldum reddiderunt, i. e. 
never were accufed of theft. 

Furlong, is a quantity of ground containing generally 
forty poles or perches in length, every pole being axes 
foot and a half; eight of which furlongs make a mile: 
is otherwife the eighth part of an acre of land in oe 





Stat. 35 Ed. 1. c. 6. In the former acceptation, the Romans | a houfe or building.——Quee domus fita oft inte. 


call it Stadium ; and in the latter Fugerum, Alfo the 
word Furlong hath been fometimes ufed for a piece of land 
of more or lefs acres. 

Furnage, (Furnagium) Ef tributum quod domino Furni 
a fectatoribus penditur ob ufum Furni ; Et multis enim in locis 
tenentur vaffali ad coquendum panes Juos in Furno domini. 
Eft etiam lucrum feu emolumentum quod piftori conceditur in 
piftionis fumptus & mercedem, & tunc poteft piftor de quolibet 
quarterio frumenti lucrare 4 denar, E furfur, SF duos panes 
ad Furnagium. Afia panis S cervifia, 51 H. 3. See 
Formagium. 

Furnarius, Is ufed for a baker, who keeps an oven ; 
and furniare fignifies to bake or put any thing in the oven. 
Matt. Parif. Anno 1258. 

Furr, (Furrura) From the Fr. Fourer, i. e. Pelliculare) 
Is the coat or covering of a beat. The fat. 24 H. 8. 
c. 13. mentions divers kinds of it, viz. Sables; which are 
a rich furr, of colour between black and brown, the fkin 
of a beaft called a Sable, of bignefs between a pole cat and 
an ordinary cat, bred in Ruffia and Yartary. Lucerns, 
the fkin of a beaft of that name, near the fize of a wolf, 
in colour neither red nor brown, but between both, and 
«mingled with black {pots ; which are bred in Mufcovy 5 

4 


by the laws | Co. Litt. 213. 


who 





and is a very rich furr. Genets, a beaft’s fkin fo called, 
in bignefs between a cat and a weezle, nailed like a cat, 
and of that nature, and of two kinds, black and grey, 
the black moft precious which hath black fpots upon it 
hardly to be feen; this beat is the produc of Spain. 
Foins are of fathion like the /ad/e, the top of the furr is 
black, and the ground whitith ; bred for the moft part in ~ 
France. Marten is a beaft very like the Sable, the fkin 
fomething coarfer, produced in England and Ireland, and 
all countries not too cold ; but the beft are in Ireland. 
Befides thefe, there are the Fitch or Pole-cat ; the Calabar, 

a little beaft, in bignefs near a Squirrel : Miniver being 
the bellies of Sguirrels ; and Shanks, or what is called 
Budge, Fc. all of them Furrs of foreign countries, fome 
whereof make a large branch of their inland traffick. 

Hurt g Fondong, (Sax.) Time to advife, or to take 
counfel, De quibufcunque implacitetur aliquis Furt & 
Fondong habeat. Leg. H. 1. c. 46. 

furtum, Theft, or robbery of any kind, Litt. 
Dia. 

Fultians. No perfons fhall drefs fufains with any 
other intrument than the broad fheers, under the penalty 
of 20s. And the mafter and wardens of the company of — 
Clothworkers in London, Fc. have power to fearch the 
workmanship of theermen, as well for fu/ian, as cloth. 
LEH Jeeta, JO BUES AEDA 

Futtickh, Wood brought from. Barbadoes, Jamaica, 
&e. ufed by dyers, mentioned in the 12 Car, 2. ¢ 18. ` 

Fvzderinga, (From the Sax. Firderung, i. e. Expedi- 
tionis apparatus) A going out to war, or a military ex- 
pedition at the King’s command; not going upon which, 
when fummoned, was punifhed by fine at the King’s 
pleafure. Leg. H. 1. c..10.. Blount calls it an expedic 
tion; or a fault or trefpafs for not going npon the tae 
fame. i 
HF vething or Fpzdung, A military expeditions 
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Bbbie, (Blatero, Garrio) To bable and | pape si 
to no purpofe, whence comes gabbler and ale. ne 
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Plaut. ne 
Gabel, (Gabella, Gablum, Gablagium) In French Ga- 
belle, i. e. Veđigal, hath the fame fignification amon r 


but hath been varioufly ufed; as for a rent, cu 
fervice, (&c. And where it was a payment of 
thofe who paid it*were termed gablatores. Dom 
It is by fome authors diftinguithe 
tribute ; Gabella ef vedtigal quod folvitur pro bonis 
bas; é 'Fributum eff proprie quod ffco wel pri 
tur pro rebus immobilibus. When the word G 
formerly mentioned, without any addition to it, it 
the taxon falt, tho’ afterwards it was applied ito all o 
taxes. 

Gable-<End, (Gabulum) The head or extre 


tenementi mei © Gabulum tenementi Laurentii K. 
Antiq. 286. 

Gabulus Denariogum, Rent paid in “money 
on Tithesj p. 321. i 

Gafold-gild, (Sax.) Is the payment of tribute ie 
tom ; it fometimes denotes ufury. 

Q®afold-tand, or Gaful-land, (Terra cenfualis 
liable to taxes; and rented or let for Tent. 
Did. $ 
Gage, (Fr. Lat. Vadium) Signifies as much ; as. 
or pledge? Glanv. lib. 10,5%c. 6. And sage e delive 
is where he that hath taken a diftrefs being fued, hath 
delivered the cattle, &c. that were dilea oed 1 
fhall not only avow the diftrefs; but gager deli 
i. e; putin furety or pledges that he- will deliver 
F. N. B. 67, 94. This gage deliverance ishad on fi 
out replevins,. upon the plaintff’s praying the fa 
and it is faid the purties are to be at iffue, or there 
be a demurrer in law, before gage deliverance is allo 
and if a: man claim ABS propery in the goods, or 
Kitch. 


Se, 145. 





ager vel Lep, In old writings. 
Wager of Law. ; 
Gainage, (Gainagium, i. e. Plaujtri apparatus, Fr. 
Gaignage, viz. Lucrum) The gain or profit of tilled or 
planted land, raifed by cultivating it; and the draught, 
nit and furniture for carrying on the work of tillage, 
y the bafer kind of /oke-men or villains. Gainage was 
only applied to arable land, when they that had it in 
occupation, had nothing thereof but the profit raifed by 
it from their own labour, towards their {uftenance, nor 
any other title but at the Lord’s will : and gainer is ufed 
for a /oke-man, that hath fuch land in occupation. Brag. 
lib. 1. c. 9. Old- Nat. Br. 117. The word gain is 


See Wage and 


_ mentioned hy We/?. Symb. par. 2. sed. 3. Where he fays 


land in demefne, but not in gain, &c. And in the fat. 
51 H. 3. there are thefe words; ‘* no man fhall be diftrain- 
ed by his beafts, that gain the land.” By the ftatute of 
Magna Charta, c. 14. Gainage is meant no more than 
the plough-tackle, or implements of hufbandry, without 
any refpect to gain or profit ; where it is faid of the 
knight and freeholder, he fhall be amerced /a/wo contene- 
mento Juo ; the merchant or trader, /alvo merchandifa Jua ; 
and the villeins or countrymen, /alwo gainagio Juo, Sc. 
Tn which cafes it was, that the merchant and hufbandman 
fhould not be hindered, to the detriment of Ithe publick, 
or be undone by arbitrary fines ; and the villein had his 
wainage, to the end that the plow might not ftand ftill ; 
for which reafon the hufbandmen at this day are allowed 
alike privilege by law, that their beafts of the plough are 
not in many cafes liable to diftrefs. See Wainage. 

Gainery, (Fr. Gaignerie) Tillage, or the profit arifing 
from it, or of the beaits imployed therein. Stat. Weft. 1. 
K 6 & 17. 

Galea, A gallery, or fwift failing fhip. Hoved. p. 
682, 6092. 

Gaiti, According to Somner were wiri Galeati ; but 
Knighton fays they were Welchmen. In quorum prima 
a fuit dominus Galfridus, cum multis Galletis, Sc. 

ight. 

Galligasbing, Wide hofe or breeches, having their 
name from their ufe by the Ga/coigns. 

- @ailibalpence, A kind of coin, which with /uftins 
and doitkins, were forbidden by the fat. 3 H. 5. 1. It 
is faid they were brought into this kingdom by the 
Genoefe merchants, who trading hither in galleys, lived 





= commonly ina lane near Tower-freet, and were called 


Galley-men, landing their ponpa at Galley-Key, and trad- 
ing with their own fmall filver coin termed Galley Half- 
pence. Stow’s Survey of London 137. . 

Gallimatvfry, Signifies a meal of coarfe victuals, 
given to Galley Slaves. 

— Gallivolatium, (From Gallus, a cock) A cock fhoot 
of cock-glade. 

Galoches, (Fr.) Signify a kind of fhoe, worn by the 
Gauls in dirty weather ; mentioned in the! far. 14 & 15 
H. 8. c. 9: 

Gamba, Gamberia, Gambzia, (Fr. Fambiere) Mili- 
tary boots or defence for the legs. 

Gambeplon, (Gambexonum) A horfeman’s coat ufed 
in war, which covered the legs: or rather a quilted 
Coat, cento, veftimentum ex coadtili lana confectum, to put 
under the armour, to make it fit eafy. Fleta, lib. 1. 


& 24. 

Game, (Aucupia, from Auceps, Aucupis, i. e. Aviam 
captio) Birds or prey got by fowling and hunting : and 
deftroying the game is an offence by ftatute. The Com- 
mon law allows the hunting of foxes, and other ravenous 
beafts of prey, in the ground of another perfon ; tho’ a 
man may not dig and break the ground to unearth them, 
without licence ; if he doth, the owner of the ground may 
maintain an action of trefpafs for it. 2 Roll. 538. Cro. 
Fac. 321. An aétion was brought againft a perfon for 
entering another man’s warren: the defendant pleaded 
that there was a pheafant on his land, and his hawk 
purfued it into the plaintiff’s ground ; it was refolved 
that this doth not amount to a fufficient juftification, for 


= in this cafe he can only follow his hawk, and not take the 


game., Poph. 162. Tho it is faid to be otherwife where 
the foil of the plaintiff is not a warren. 2 Roll. Abr. 567. 
Jfa man in hunting ftarts a hare upon his own ground, 
and follows and kills it on the ground of another, yet 


‘ 
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ftill the hare is his own, becaufe of the frefh fuit ; but if 
a man ftarts a hare upon another perfon’s ground, and 
hunts and kills it there, he is fubject to an aétion, tho’ 
it is feldom brought, being frivolous. Cro. Car. 553. 

By the Common law, a property in thofe living crea- 
tures, which by reafon of their fwiftnefs or fiercene{s 
were not naturally under the power of man, was gained 
by the mere caption or feizure of them ; but as by this 
toleration perfons of quality and diftinétion were deprived 
of their recreations and amufements, it was thought ne- 
ceffary to make laws for preferving the game from idle and 
indigent people, who by their lofs of time and pains in 
fuch purfuits were much impoverifhed. 2 New. Abr. 
615. 

tsb this fubje&t we fhall make fome extracts from a 
very judicious and learned author, viz. Blackffone. The 
qualifications for killing game, as they are ufually called, 
or more properly the exemptions from the penalties in- 
fli€ted by the ftatute law, are, 1. The having a freehold 
eftate of 100/. per Annum ; there being fifty times the 
property required to enable a man to kill a partridge, as 
to vote for a knight of the fhire: 2. A leafehold for 
ninety-nine years of 1S0/. per Annum: 3. Being the 
fon fand heir apparent of an efquire, (a very loofe 
and vague defcription) or perfon of fuperior degree: 4. 
Being the owner or keeper of a foreft, park, chafe, or 
warren. For unqalified perfons tran{grefling thefe laws, 
by killing game, keeping engines for that purpofe, or 
even having game in their cuitody, or for perfons (how- 
ever qualified) that kill game or have it in poffeffion, at 
unfeafonable times of the year, there are various penalties 
affigned, corporal and pecuniary, by different ftatutes ; 
on any of which, but only on one at atime, the juftices. 
may convict in afummary way, or profecutions may be 
carried on at the aflizes. By fat. 28 Geo. 2. c, 12. No 
perfon however qualified to &://, may make merchandize 
of this valuable privilege, by Jelling, or expofing to fale 
any game, on pain of like forfeiture as if he had no quali- 
fication. Com. 4 V. 175. 

The fame author (id. 408, 409.) treating of the altera- 
tionsin ourlaws, and mentioning franchifes granted of chafe 
and free warren, as well to preferve the breed of animals, 
as to indulge the fubject ; adds From a fimilar prin- 
ciple to which, though the foreft laws are now mitigated, 
and by degrees grown intirely obfolete, yet from this root 
has fprung a baftard flip, known by the name of the Game 
Law, now arrived to, and wantoning in its higheft vi- 
gour: both founded upon the fame unreafonable notion 
of permanent property in wild creatures; and both pro- 
ductive of the fame tyranny to the Commons: but with 
this difference ; that the foreft laws eftablifhed only one 
mighty hunter throughout the land, the game laws have 
raifed a little Nimrod in every manor. And in one refpect 
the antient law was much lefs unreafonable than the 
modern ; for the King’s grantee of a chafe or free-warren 
might kill game in every part of his franchife ; but now, 
though a freeholder of lefs than 100 /. a year is forbidden 
to kill partridge upon his own eftate, yet nobody elfe (not 
even the Lord of the manor, unlefs he hath a grant of 
free-warren) can do it without committing a tre/pa/i, and 
SubjeEting himfelf to an action. 





The feveral ftatutes concerning the game. 

No perfon fhall take pheafants or partridges with en- 
gines in another man’s ground, without licence, on pain 
of 10/. fat. 11 H. 7. c. 13. If any perfon fhall take or 
kill any pheafants or partridges, with any net in the 
night-time, they fhall forfeit 20s. for every pheafant, 
and 10s. for every partridge taken ; and hunting with 
fpaniels in ftanding corn, incurs a forfeiture of 40s. 
23 Eliz. c. 10. Thofe who kill any pheafant, partridge, 
duck, heron, hare, or other game, are liable to a for- 
feiture of 20s. for every fowl and hare ; and felling, or 
buying to fell again, any hare, pheafant, &c. the for- 
feiture is 105. for each hare, &c. 1 Fac. 1, ¢ 17. 
Alfo pheafants or partridges are not to be taken between 
the firt of July and the lat of Auguft, on pain of im- 
prifonment for a month, unlefs the offenders pay 20 s. for 
every pheafant, &c. killed: and conftables, having a 
juftice of peace’s warrant, may fearch for game and nets, in 
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the poffeffion of perfons not qualified by law to kill game, 
or to keep fuch nets. 7 Fac. 1. c. 11. Conftables, by war- 
rant of ajuftice of peace, are to fearch houfes of fufpected 
perfons for game: and if any game be found upon them, 
and they do not give a good account how] they came by 
the fame, they fhall forfeit for every hare, pheafant, or 
partridge, not under 5 s. nor exceeding 20s. And inferior 
tradefmen, hunting, Sc. are fubject to the penalties of the 
act, and may likewife be fued for trefpafs : if officers of 
the army or foldiers kill game without leave, they forfeit 
5 l. an officer, and 10s. a foldier. 4 & 5 W.& M. e. 23. 
higlers, chapmen, carriers, inn-keepers, victuallers, &c. 
having in their cuftody, hare, pheafant, partridge, heath- 
game, &&c. (except fent by fome perfon qualified to kill 
game) shall forfeit for every hare and fowl 5 /. to be levied 
by diftrefs and fale of their goods, being proved by one 
witnefs, before a juftice ; and for want of diftrefs fhall be 
committed to the houfe of correction for three months : 
one moiety of the forfeiture to the informer, and the other 
to the poor. And felling game, or offering the fame to fale, 
incurs the like penalty; wherein hare, and other game 
found in a fhop, &c. is adjudged an expofing to fale : 
killing hares in the night is liable to the fame penalties : 
and if any perfons fhall drive wild fowls with nets, be- 
tween the firft day of Fuly and the firk of September, they 
dhall forfeit 5 s, for every fowl. 5 Aun. c. 14. 9 Aug. c, 25- 
And penalties for killing and dettroying game, are recover- 
able not only before juftices of peace by the feveral ftatutes ; 
but alfo by action of debt, bill, plaint or information, in 
any of his Majefty’s courts at We/tminffer ; and the plaintiff, 
if he recovers, fhall likewife have double cofts. 8 G. 1. 
c. 19. Perfons qualified to keep guns, dogs, &c. to kill 
game, are fuch as have a free-warren, or are Lords of 
manors, or have 100/. per Annum inheritance or for life, 
or leafe for ninety-nine years of 150/. per Aun. (and by 
the exception of the att, the eldeit fons and heirs of 
efquires, or other perfons of higher degree.) And if any 
perfon fhall keep a gun not fo qualified, he fhall forfeit 
10), ` And perfons being qualified may take guns! from 
thofe that are not, and break them. 22 & 23 Car. 2. 
c. 25. 33 H.8. c¢.6, One juftice of peace, upon ex- 
amination and proof of the offence, may commit the of- 
fender till he hath paid the forfeiture of 10/. And per- 
fons not qualified by law, keeping dogs, nets, or other 
engines to kill game, being convicted thereof before a 
juttice of peace, fhall forfeit 5 Z. or be fent to the houfe of 
correction for three months ; and the dogs, game, Sc. 
fhall be taken from them, by the frat. 5 Ava. No certi- 
orari fhall be allowed to remove any conviction or other 
roceeding on the flat. 5 Anu. Sec. into any court at 
efiminfier, unlefs the party convicted become bound to 
the party profecuting with fufficient fureties, in the fum 
of 50/. to pay the profecutor his cofts and charges, &c. 
after the conviction confirmed, or a procedendo granted. 
Ibid. In convictions for keeping of guns, the peace is 
not concerned, but only the qualifications of the perfons 
that ufe them; fo that it hath been adjudged the juftices 
of peace have no general power- to punifh the offenders, 
for want of jurifdiction. 4 Mad. 49. But where a per- 
fon was brought before a alice of peace for fhooting with 
hail-fhot in a hand-gun, the juftice committed him to 
prifon until he fhould pay 10/. &¢. and having made a 
record of his conviétion, it was certified upon the return 
of an babeas corpus ; and it was held, that if the juftice 
of peace had purfued the ftatute, no court could difcharge 
the defendant. W. Jones 170. On a certiorari to remove 
a conviétion before a juftice, &c. for carrying a gun, not 
being qualified ; it appeared upon the return to be taken 
before a certain juftice of peace, without adding zecuon ad 
diverfas felonias E tranfgreffiones audiend. affign’, Fc. and 
it was ruled that this was a good exception upon a certi- 
orari to remove an indi&ment taken at the feflions ; but 
not upon a conviction of this nature, becaufe the court 
can take notice that the ftatutes give the juftices authority 
in thefe cafes. 1 Vent. 33. Sid. 419. A perfon was 
convicted before a juftice of peace upon the ftatute, for 
keeping a gun, not having 100/, per Ann. and the.con- 
viction being removed into B. R, was quathed, for not 
faying when the defendant had not 100/, a year; for it 
might be he had fuch eftate at the time when he kept the 


gun, tho’ not at the convittion, and the offence and 





























time ought to be certainly alledged. 3 Mod. 280. The 
defendant not having 100/. per Ann. did fhoot in a gum 
in February, and was brought before a juftice of peace in 
March following, and then by him convicted ; and itv 
was held, that as by the ftatute no time was limited when 
the offender fhould be carried before a juftice to be ex- 
amined, it therefore aught to be Jnfaxter ; which not 
being done, the conviction was quaihed. 4 Mod. 147. 
A man was indicted for fhooting of game; but it was 
omitted fhewing that he was not worth 1oo0/. a year; and 
it was ordered by the court, that the party fhould thew 
he was worth fo much to difcharge him. 
If a perfon hunt upon the the ground of another, fuch 
other perfon cannot juftify killing of his dogs, as appears 
by 2 Roll. Abr. 567. 
Mich. 33 Car. 2. in C. B. 2 Cro. 44. and fee 3 Lev. 28. 
In action of debt, gui tam, ce. by a common informer 
on the frat. 5 Ann, for 15/. wherein the plaintiff declared 
on two feveral counts, one for 10/. for killing two pare 
tridges, the other for 5/. for keeping an engine to de- 
ftroy the game, not being qualified, &%c. The plaintiff 
had a verdict for 5/, only: this a¢tion was brought by 
virtue of the fat. 3 Geo. 1. Mod. Caf. in Law and Eq, 
238. 
c. 34. for the better prefervation of the game in Scotland. 
By the frat. 26 Geo. 2. c. 2. All fuits je 
by virtue of fais 8 Geo. 1. c. 
any pecuniary penalty, or fum of money, for offences 
committed again any law for the better prefervation of 
the game, fhall be brought before the end of the fecond 
term after the offence committed. 
By 28 Geo. 2. c. 12. perfons felling, or expofing to 
fale, any game, are liable to the penalties inflitted by 5 
Ann. c. 14, on higlers, ec. offering game to fale: and 
game found in the houfe or poffeffion of a poulterer, fale 
man, fifhmonger, cook, or paftrycook, is deg 
pofing thereof to fale. 


But it was otherwife adjudged 


See fat, 9 Gea. 1. c. 22. See likewife 24 Geo. 2. 


actions brought 
for the recovery of 
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med ex- 


By 2 Geo, 3. ce 19. After the 1 Fume 1762, no pere 


fon may take, kill, buy or fell, or have in his cuftody, 
any partridge, between 12 Feburary and 1 September, ox 
pheafant, between 1 February and 1 Ofobg, or heath 


fowl, between 1 January and 20 Auguft, or groufe, be- 


tween 1 December and 25 July, in any year; pheafants 
taken in their proper feafon, and kept in mews, or breed~ 
ing places, excepted : and perfons offending in any of 
the cafes aforefaid, forfeit 5 /. per bird, to the profecutor, 
to be recovered, with full colts, in any of the courts at 
Wefiminfrer. 
cuhiary penalties under the 8 Geo. 1. c. 19. may be fued 
for, and recovered to the fole ufe of the profecutor with 
double cofts ; and no part thereof to go to the ufe of the 
poor of the parifh. CANE 


By this aét, likewife the whole of the pe. 


By 2 Geo. 3. c. 29. After 24 June 1762, any perfon 


who. fhall wilfully fhoot at, or deftroy any houfe-doves 
or pigeons belonging to other perfons, shall forfeit on 


conviction, 20s. to the profecutor ; and if not forthwith 
paid, he may be committed, and kept to hard labour for 
any time not exceeding three, nor lefs than one month, 
unlefs the forfeiture be fooner paid: the owners of dove- 
cotes, or other places built for the prefervation or breed- 
ing of pigeons, and thofe appointed by them, excepted. 


Offender is liable only to one convi¢tion for the fame of- 
| fence ; and profecutions are to be commenced, and care 


ried on with effect, within two months after the offence ; 
and where perfons fuffer imprifonment, they are not liable 
afterwards to pay the penalty. fý 

By 5 Geo. 3. ¢ 14. After the a Tune 1765, perfons 
convitted, within fix months after the offence, of itealing 
or deftroying fith in fith-ponds, &c. or, aiding or affifting 
therein; or knowingly receiving or buying fuch Af; 
are to be tranfported for feven years. Any offender 
making a difcovery of, and convicting his accomplices, 
is intitled to pardon. Perfons convicted of taking or de- 
ftroying, Fc. 
the owner of the fiery 5/. On complaint of the 
offence, juftice to ifue his warrant for apprehending the 
offender ; and the penalty to be paid down upon con- 
viétion ; otherwife the offender to be committed to the 
houfe of correction for fix months ; or an action may be 
brought forthe penalty in any ofthe courts at Weminfter, 
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Fith in rivers or other waters, forfeit to — 


2 Keb. 582. ~ 
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` houfe of correction for three months, there to be kept to 


game-keeper Shall prefume to kill any hare, pheafant, 
Bas pheafant, partridge, or other game, unlefs fuch 
_ ftom any Lord of a manor, fhall take or kill any hare, 


À aes ter ought to have a juftice of peace’s warrant, 
Pi: 


GAM 


$ gidin fix months after the offence, None liable to for- 


eit for taking fifh in any river, é¢. wherein they have 
a right. Perfons conviéted of entring warrens, in the 
night-time, and taking or killing conies there, or aiding 
or afliting therein, may be punithed by tranfportation, 


‘or by whipping, fine, or imprifonment. Perfons convicted 


on this att, not liable to be convicted under any former 
a. This act does not extend to the deftroying conies in 


' the day-time, on the fea and river banks in the county of 


Lincoln, Fe. No fatisfation to be made for damages 
occafioned by entry, unlefs they exceed 1 s.—ft may not 
be improper to mention an a&t lately made and not 
yet repealed, viz. 10 Geo. 3. c. 19. for prefervation 
of the game, which fhews the importance of the object. 
Tis thereby enacted, that if aay perfon kill any hare, 
&c, between fun-fetting and fun-rifing, or afe any gun, 
&c. for deftroying game, hall for the firt offence be im- 
prifoned for any time not exceeding fix, nor lefs than 

ree months. If guilty of a fecond offence, after con- 
vittion of a firft, to be imprifoned for any time not ex- 
ceeding twelve menths, nor lefs than fix, and fhall alfo 
within three days from the time of his commitment either 
for the fff, or for any other oitence, be once pudblickly 
whipped. 

-Offenders on a Sunday uing a gun or engine for de- 

roying game to forfeit on conviction twenty pounds. For 
want of diftrefs the offender to be committed for any time 
not exceeding fix, nor lef than than three calendar 

_ months, » 

Perfons thinking themfelves aggrieved may appeal to 
the quarter feffions, and the determinations of the juitices 
there to be yee. See farther Burn’s Fuftice, title Game. 
Bame-becpers, Are thofe who have the care of keep- 

ing and preferving of the game, being appointed thereto 
by Lords of manors, &e. Lords of manors, or other 
royalties, not under the degree of an efquire, may by 
writing under hand and feal, authorife one or more game- 
keepers ; who may feize guns, dogs, nets, and other en- 


gine, made ufe of to kill the game by fuch perfons as 


‘are prohibited, for the ufe of the Lord of the manor, or 
otherwife deftroy them. 22 & 23 Car. 2..c. 25. Any 
Lord or Lady of a manor or lordthip, may impower his 
or her game-keeper within their refpective royalties, to kill 
hare, pheafant, partridges, &e. But if the game-heeper 
‘under colour of the faid power, fhall kill, and after- 
wards fell or difpofe thereof to any perfon whatfoever, 

ithout the confent of the Lord or Lady of fuch manor, 
upon conviction thereof, he fhall be committed to the 


hard labour, 5 dux.c.14. By the fat, 9 Ann. no Lord 
or Lady of a manor fhall make, conftitute or appoint, 
aboye one perfon to be game-keeper within any one manor ; 
with power to kill game ; the name of which game-keeper 
o appointed, is to be entered with the clerk of the peace 
of the county wherein the manor lics; and if any other 


» Fe. Orif any game-keeper fhall fell any hare, 
‘pheafant, &c. he hall for every offence incur fuch for- 
feitures as are infi&ted by the act 5 Ann. And by 3 
Geo. 1. c. 11. no Lord of a manor is to make or appoint 

iy perfon to be a game-keeper, with power to take and 


perfon be qualified by law fo to do, or be truly and pro- 
perly a fervant to the faid Lord, or immediately imploy- 
ed to take and kill game for the fole ufe or benefit of the 
aid Lord: and any perfon not qualified, or not employ- 
edas aforefaid, who under pretence of any qualification 


_ &¢, or keep or ufe any dogs to kill and deftroy the game, 
iS an Raa pee incur fuch Sien, satan 
and penalties, as are inflicted by the atts 5 ts g Ann. 
By this lat ftatute, no game-heeper can qualify any per- 
re to kill game, or to keep guns, dogs, &c. Where 


e away guns from unqualified perfons, fee Comberd. 
pasin 


he) tI 





uin 


Appointment of a game-keeper by a Lord of a manor. 


O all people to whom thefe prefents hall come, I T. 

Lord A. Lord of the manor of B. in the county of, &c. 
have (by virtue of feveral a&s of parliament lately made for 
the prefervation of the game) nominated, authorifed and ap- 
pointed, and by thefe presents do nominate, authorife and appoint 
E. D. of, &c. to be my game-keeper of and within my 
manor, &c. in the county of, &c. aforefaid, with full power 
and authority, according to the direction of the ftatutes in 
that cafe made, to kill game for my ufe; and to take and 


Jeixe all Juch guns, greyhounds, fetting dogs, and other dogs, 


ferrets, trammels, hays, or other nets, fnares or engines, for 


the taking, killing or deftroying of hares, pheafants, par- 
tridges, or other game, as within the faid manor of, &c. and 
the precinds thereof, fhall be kept or ufed by any perfon or 
perfons not legally qualified to do the fame: and farther to a 
and do all and every thing and things which belong to the 
office of a game-keeper, pur/uant to the direGion of the faid 
acis of parliament, during my will and pleafure; for which 
this foall be his fufficient warrant. Given under my hand 
and feal, .&c. 


Gaming, or Games unlawful, (Ludos vanes) The 
playing at tables, dice, cards, &c. King Ed. 3. in the 
3gth year of his reign, injotned the exercife of {hooting 
and of artillery, and forbad the cafting of the bar, the 
hand and foot balls, cock-fighting, & alios ludos vanos ; 
but no effect did follow from it, till they were fome of 
them forbidden by actof parliament. 11 Rep. 87. Auno 
28 H. 8. Proclamation was made againft all unlawful 
games, and commiffions awarded into all the counties of 
England, for the execution thereof; fo that in all places, 
tables, dice, cards and bowls, were taken 2nd burnt. 
Stow’s Annals 527: And by the ftatute 33 H. 8. c 9. 
Juftices of peace, and head officers in corporations, are 
impowered to enter houfes fufpected of unlawful games ; 
and to arreft and imprifon the gamefters, till they give 
fecurity not to play for the future: alfo the perfons keep- 
ing unlawful gaming houfes, may be committed by a juf- 
tice, until they find fureties not to keep fuch houfes ; 
who {hall forfeit 40s. and the gamefters 6 s. 8d. a time : 
and if the King licenfe the keeping of gaming-houfes, it 
is againft law, and void. 

No artificer, apprentice, labourer, or fervant, fhall 
play at tables, tennis, dice, cards, bowls, &c. out of 
Chrifimas time, on pain of 20s. for every offence ; and 
at Chrifimas, they are to play in their mafter’s houfe, or 
prefence: but any nobleman, or gentleman, having 
100/, per Annum eftate, may licenfe his fervants or family 
to play within the precinéts of his houfe, or garden, at 
cards, dice, tables, or other games, as well among them- 
felves, as others repairing thither. Svat. ibid. This act 
is to be proclaimed once a quarter, in every market-town, 
by the refpective mayors, &c. and at every affifes and fef- 
fions. A perfon was convicted of keeping a cock-pit ; 
and the court refolved it to be an unlawful game, within 
the fratute 33 Hen. 8. ¢.9. and fined him 4os. a day. 
Keb. 510, But to play at dice, Ge. is not unlawful in 
itfelf, though prohibited by ftatutes to certain perfons, 
and to be ufed in certain places. 2 Ventr,175. If any 
perfon of what degree foever, fhall by fraud, deceit, or 
unlawful device, in playing at cards, dice, tables, bowls, 
cock-fighting, horfe-races, foot-races, or other games or 
paftimes, or bearing a fhare in the ftakes, betting, We. 
win any money or valuable thing, he fhall forfeit treble 
the value, one moiety to the crown, and the other to 
the party grieved, profecution being in fix months ; in 
default whereof, the laft mentioned moiety is to go to 
fuch other perfon as will profecute within one year, Wc. 
16 Car. 2. cap. 7. See the fat. 

By the ftatute of 9 Ann. cap. 14. all nates, bills, bonds 
judgments, mortgages, or other fecuritics, given for mo- 
ney won by playing at cards, dice, tables, tennis, bowls, 
or other games; or by betting on the fides of fuch ‘as play 


‚at any of thofe games, or for repayment of any money 


knowingly lent for fuch gaming or betting, fhall be voids 
And where lands are granted by fuch mortgages or fecu- 
ities; 


G AM 


rities, they fhall go to the next perfon, who ought to;have 
the fame as if the grantor were actually dead, and the 
grants had been made to the perfon fo intitled after the 
death of the perfon fo incumbering the fame. If any 
perion playing at cards, dice, or other game, or betting, 
{hall lofe the value of 107. at one time, to one or more 
perfons, and fhall pay the money, he may recover the mo- 
ney loft by aétion of debt, within three months afterwards ; 
and if the lofer do not fue, any other perfon may do it, 
and recover the fame, and treble the value with cofts, one 
moiety to the profecutor, and the other to the poor: And 
the perfon profecuted fhall anfwer upon oath, on prefer- 
ring a bill to difcover what fums he hath won. Perfons 
by fraud or ill practice, in playing at cards, dice, or by 
bearing a fhare in the ftakes, ce. or by betting, winning 
any {fum above 10/, fhall forfeit five times the value of 
the thing won, and fuffer fuch infamy and corporal pu- 
nifhment, as in cafes of wilful perjury, being convicted 
thereof on indi&tment or information; and the penalty 
fhall be recovered by aétion, by fuch perfon as will fue 
for the fame. And if any one fhall affault and beat, or 
challenge to fight any other perfon, on account of money 
won by gaming, upon conviction thereof, he fhall forfeit 
all his goods, and fuffer imprifonment for two years. 
Stat. 9 Ann. c. 14. 

Alio by this ftatute, any two or more juftices of peace, 
may caufe fuch perfons to be brought before them as they 
fufpect to have no vifible eftates, (Sc. to maintain them ; 
and if they do not make it appear that the principal part 
of their expences is got by other means than gaming, the 
juftices fhall require fecurities for their good behaviour 
for atwelvemonth; and in default of fuch fecurity, com- 
mit them to prifon until they find it: And playing or 
betting during the time, to the value of zos. thall be 
deemed a breach of good behaviour, and a forfeiture of 
their recognifances. did. 

Where it fhal] be proved before any juftice of peace, 
that any perfon hath ufed unlawful games contrary to the 
Statute 33 Hen. 8. c. 9. the juftice may commit fuch offen- 
der to prifon, till he enter into a recognifance that he 
fhall not from thenceforth at any time to come, play at 
any unlawful game. Statute 2 Geo. 2. cap. 28. For bet- 
ter preventing exceffive and deceitful gaming; the ace of 
hearts, faron, baffet, and hazard, are declared to be lot- 
teries by cards or dice ; and perfons fetting up thefe games 
are liable to the penalty of 200/, And every perfon who 
fhall be an adventurer, or play or ftake therein, forfeits 
şol. Likewife the fale of any houfe, plate, &c. in the 
way of lottery, by cards, &c. is adjudged void, and the 
things to be forfeited to any perfon that will fye for the 
fame. 12 Geo. 2. cap. 28. The game of paflage, and 
all other games with one or more dice, or any thing in 
that nature, having figures or numbers thereon, (bagam~ 
mon and games now played with thofe tables only ex- 
cepted) fhall be deemed games or lotteries by dice, with- 
in the 12 Geo. 2. c. 28. And fuch as keep any office or 
table for the faid game, Ec. or play thereat, are fubject 
to the penalties in that act. 13 Geo. 2. cap. 19. 

By the Statute 18 Geo. 2. cap. 34. Playing at, or keep- 
ing any houfe or place for playing at the game of roulet, 
otherwife roly poly, or any other game with cards or dice 
already prohibited, incurs the penalties in Statute 12 Geo. 
2. cap, 28. Perfons lofing 10/. and paying the fame, 
may fue the winner, and recover the fame with cofts : 
And on a bill in equity the court may decree the fame to 
be paid. The perfons who have jurifdigtion to determine 
informations on the ftatutes againft gaming, may fummon 
witneffes, who, on refufing to appear and give evidence, 
fhall forfeit 50 7. No privilege of parliament fhall be al- 
lowed on profecution for keeping a gaming houfe. Per- 
fons lofing 10 2. at one time, or 20/. in twenty-four hours, 
may be’ indiéted and fined five times the value. See the 
25 Geo. 2. c. 36. concerning the manner of profecuting 
perfons for keeping gaming-houfes, Sc. See 1 Salk. 344-5. 
5 Mod. 13. Mod. Caf. 128. Common gaming-houfes are 
a common nufance in the eye of the law; not only be- 
caufe they are great temptations to idlenefs, but as they 
draw together great numbers of diforderly perfons to the 
ete of the neighbourhood. 1 Hawk. P. C. 198. 

Noy had a writ on the Statute 33 Hen. 8. c. 9. to remove 

I 











Wilfon, par. 1. 220. 
pear that a perfon was playing at fuch a game, or elfe a 
wager laid on his fide, is not abetting within the ftatute. 
Ibid. par. 2. 36. 
Stat. 


mentioned in the laws of King drhelfan. j 
Week. 


Is ufed metaphorically for a prifon. 
houfe for keeping of debtors, &c. and wherein a man is re- 
{trained of his liberty to anfwer an offence done againit 
the laws : 
ors, which may be any houfe where the fheriff pleafes ; j 
the other for the peace and matters of the crown, which is 3 
the county gaol. 


that none can be erected by any lefs authority than an a®@ 
of parliament. 


or keeping of them. 
can claim a prifon as a franchife, unlefs they have aloa 
gaol-delivery; and that therefore the Dean and Cha 

of Weftminfter, tho’ they have the cuftody of the Gateboufe 
prifon, yet as they have no gaol-delivery, they muft fend 
a kalendar of the prifoners to Newgate. 
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bowling-alleys, éc. which were pulled down, a s common 
nufances. l 


3 Keb. 
Cricket adjudged a game within the gth of Zan. c. 14. 
So as to a foot race, but it muft ape 


A horfe race is a game within the 
Ib. 309. 

®ang:daps. (Dies Luffrationis) And gang-aveeks are i 
See Rogation 


Gaol, (Gaola, Fr. Geole, i. e. Caveola, a cage for birds) 
lt is a ftrong place or 


And every county hath two gaols, one for debt- 


Mod. Fuft. 230. A 
Under this head we may confider according to the divi- 


fion in the New Abr. ) 


I. By what authority gaols may be ere&ed, and at whofe 
charge they are to be repaired. 

I. To what place, and at whofe charge offenders are to be 
committed, and how they are to be maintained. 


Ill. Of the offence of breaking gaol. whe 


I. By what authority gaols may be eređed, and at sig ; 
charge they are to be repaired. 
Gaols are of fuch univerfal concern to the publick, 


2 Inf. 705. All prifons and gaols be- 
long to the King, altho’ the fubje& may have the cuftody — “i 
2 Inf. 100. It is faid, that none 


alts © RR caret Ss ee ae oe ee 


1 Salk. A i 


È 
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Farefl. 31. per Holt Ch. J. 5 
By the 14 Ed. 3. cap. 10. it is ena&ed, That the fhe- ir 

riffs fhall have the cuftody of the gaols as berre and fhal 5 

put in under-keepers for whom they will anfwer, Th 

ftatute is confirmed by 19 Hen. 7. cap. 10. 
Altho’ divers lords of liberties have the cuftody of 4 5 

fons, and fome i in fee, yet the prifon itfelf is the oh i 


common charge. 2 Inf. 589. If a gaol be out of re- 
pair, infuilicient, Gc. the juftices of peace in the quarter 
feflions may agree with workmen for rebuildin ng or repair- 

ing it; and by warrant under their hands and feals, order 

the fum agreed upon to be levied upon the feveral hun- 
dreds and divifions in the county, by a proportionate 1 rate, he 
11 & 12 W. 3. cap. 19. See 12 Geo. 2. ¢. 19. 
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II. To what place, and at whofe charge ofendos 

to be committed, amd how they are to be maintained. 

Juftices of peace may not commit felons, and other cri- 
minals to the counters in London, or other prifons but t 
common gaols, for legally they cannot imprifon any w 
but in the common gaol. Co. Litt. 9, 119. But the hou 
of correction, and the counters of the /heriffs of Lo 
are the common prifons for offenders for the breach o 
par e. f 

By the 5 H. 4. cap. 10. itis enaĝed, “4 That nc 
fhall be imprifoned by any juftice of the peace, but 
in the common gaol, faving to lords and others, who hi 
gaols, their franchife in this cafe’”.—This ftat. is onl 
declatory at the Common law. 2 Inf. 43. 

But the court of King’s Bench may commit to any 
fon in the kingdom which they fhall think moft pro) 
and the offender fo committed or condemned to imprif 
ment can’t be removed or bailed by any other court. 2 
666. pl. 913. 1 Sid. 145. 

But by 31 Car. 2. ¢.2. fee. 12. No fobje& fall b 
fent to foreign prifons. 

And as prifoners ought to be committed at firft to - 
proper prifon, fo ought they not to be removed fi 
thence, except in fome fpecial cafes. 





i Towhich purpofe, by the faid ftat. 31 Car. 2. c. 2. få. 

; ‘it is enacted, “ That if any fubject of this realm fhall 
be committed to any prifon, or in cuftody of any officer, 
for any criminal or fuppofed criminal matter, he fhall 
mot be removed into the cuftody of any other, unlefs it 
“be by a habeas corpus, or other legal writ; or where 
‘the prifoner is delivered to the conitable, Gv. to be 
carried to fome common gaol; or where any perfon is 
fent by order of any judge of affe, or juftice of the peace, 
to any common work-houfe, or houfe of correction ; or 
where the prifoner is removed from one prifon to another 
“within the fame county, in order to a trial or difcharge 


“by due courfe of law; or in cafe of fydden fire or infec-’ 


tion, or other neceffity; upon pain that he who makes 
ont, figns, or counterfigns, or obeys, or executes fuch war- 
tant, fhall forfeit to the party grieved one hundred 
Bete for the firt offence, two hundred pounds for 
the fecond, isc.” See ig Car. 2. cap. 4. for impowering 
_juitices of the peace to remove prifoners in cafe of infec- 


tion. 
” Byn & 12 Will. 3. e. to. All murderers and fe- 
Foor be imprifoned in the common gaol, and the 
 fħeriffs hall, have the keeping of the gaol. 


= £s to the charge of conveying prifoners. 
_* Offenders committed to prifon, are to bear the charges 
of their conveying to gaol; or on refufal, their goods fhall 
be fold for that purpofe, by virtue of a juftice of peace’s 
warrant; and if they have no goods, a tax is to be made 
by conftables, (Fc. on the inhabitants of the parith where 
the offenders were apprehended, 3 Fac. 1.cap. 10. And 
by 27 Geo. 2. c 3. The expence of conveying poor 
ders to gaol, or the houfe of correétion, fhall be paid 
e treafurer of the county, except in Middlefex. 
r the relief of prifoners in gao/s, juftices of peace 
| have power to tax every parifh in the county, 
ding 3 d. per week, leviable by conitables, and 
ted by collectors, Se. 14 Eliz. tap. 5. 
by 19 Car. 2. c.4. Further provifions are made 
lief of poor prifoners, and fetting them to work. 
2 È 23 Car. z. c. 20. It is enacted, *¢ That all 
$, gaolers, €c. fhall permit their prifoners to fend for 
fary food where they pleafe; nor demand any greater 
or their commitment or difcharge than what is allow- 
le.” Alfoit is thereby dire&ted, thatan inquiry be made 
‘charities given for the benefit of poor prifoners. 
by 2 Geo. 2. c. 22. Chief juftices, EFc. are to 
€ into gifts for prifoners: And tables of fuch gifts 
be hung up in the gao/s, and regiltered by the clerks 
DI. 4s to breaking of prifon. 
nce, by the Common law, was no lefs than 
| this whether the party were committed in a 
il, or civil cafe, or whether he were a&tually within 
E OP the prifon, or only in the ftocks, or in the 
of any perfon who had lawfully arrefted him, or 
r he were in the King’s prifon, or one belonging 
or franchife. 2 Inf. 589. Staundf. P.C. 31. 
Bo 
rby the ftatute 1 Ed. 2. fl. 2. “None from hence- 
reaketh prifon {hall have judgment of life, or 
r, for breaking of prifon only, except the caufe for 
je was taken and imprifoned did require fuch judg- 
f he had been convict thereupon according to the 
uftom of the realm; albeit in times paft it hath 
fed otherwife.” 
y place whatfoever, wherein a perfon under a law- 
t for a fuppofed capital offence is reftrained from 
y, whether in the flocks or ftreet, or in the com- 
ol, or the houfe of a conftable, or private perfon, 
ifon of the ordinary, is a prifon within the ftatute. 
). Dyer 99. pl. 60. Crom. 38. Cro. Car. 210. 
10 
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there ‘a be an actual breaking, for the words 
git prifonam, which are neceflary in every in- 
for this offence, cannot be fatisfied without fome 
il for e or violence; and therefore if the prifoner, 
without the ufe of any violent means, go out of the prifon 
doo. s, which he finds open by the negligence or confent 
of the gaoler, or if he efcape thro’ a breach made by others 
Without his privity, he is guilty of a mifdemeanor only, 


i Be 


te 


E 
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and not of felony. 


2 Inf. 589. Hale's P. C. 108. 
Staundf. P. C. 31. 


Nor will the breaking of prifon, which is neceffitated 
by any accident, happening without any default of the 
prifoner, as where the prifon is fired by lightning, or 
otherwife, without his privity, and breaks‘out to fave his 
life, come within the ftatute. Plow. 136. ~2 Inf. 590. 
Hale’s P, C. 108. Nor is it felony to break a prifon, 
unlefs the prifoner efcape. Keilw. 87. a. 

If the imprifonment be for any offence made capital by 
a fubfequent flatute, the breach of prifon is as much 
within the a& of 1 Ed. 2. Stat. 2. as if the offence had al~ 
ways been felony ; but if the offence, for which a man is 
committed, were but a trefpafs at the time when be breaks 
the prifon, and afterwards become felony by a fubfequent 
matter; as where one committed for having dangeroufly 
wounded a man, who afterwards dies, breaks the prifon 
before he dies, the fiction of law, (which to many pvrpofes 
makes the offence a felony ah initio) fhall not be carried 
fo far as to make the prifon-breach alfo a felony, which 
atthe time when it was committed, was but a mifdemeanor, 
Hale’s P.C. 108. 2 Inf. 591. Plow. 258. 

Alfo it feems the better opinion, that if the offence, 
for which the party was committed, be in truth but a 
trefpafs, the calling it felony in the mittimus, will not 
make the breaking of the gaol amount to felony; and 
that on the other fide, if the effence were in truth a ca- 
pital one, the calling it a trefpafs in the mittimus will not 
bring it within the itatute; for the caufe of imprifon- 
ment is what the itatute regards, and that is the offence, 
which can neither be leffened, nor increafed by a miftake 
in the mittimus. But for this fee 2 Hawk. P. C. 126-7. 

‘The offence of breaking prifon is but felony, whatfo- 
ever the crime were for which the party was committed, 
unlefs his intent were to favour the efcape of others who 
were committed for treafon, for that will make him a 
principal in the treafon, 2 Hawk, P. G. 127. 

He that breaks prifon may be proceeded againft for 
fuch crime before he be convicted of the crime for which 
he is committed, becaufe the breach of prifon is a diftinét 
independant offence; but the fheriff’s return of a breach 
of prifon is not a fufficient ground to arraign a man with- 
out an indiétment. 2 Haws. P. C. 127-8. 

It is not fufficient to indiéta man generally, for having 
felonioufly broken prifon; but the cafe muft be fet forth 
fpecially, that it may appear he was lawfully in pri- 
fon, and for a capital offence. Hales P..C. 109. 2 Infi, 
g91. See Prifon, Marfal/ea. 

@®aoler, Js the matter of a prifon; one that hath the 
cuftody of the place where prifoners are kept. Sheriffs 
muft make fuch gaolers for which they will anfwer: But 
if there is a default in the gaoler, action lies. againft him 
for an efcape, &c. 2 In/?. 592. In common cafes, the 
fheriff, or gaoler are chargeable at the diferetion of the 
party ; though the fheriff is moft ufually charged. Woca’s 
Inji. 76. He who hath the cuitody of the gaol, wrong- 
fully, or of right, fhall be charged with the efcape of 
prifoners; and if he that hath the actual poffeffion be not 
fuflicient, #e/pondeat fuperior. Ibid. A gaoler kills an 
unruly prifoner, it is no felony; but if it be by hard 
ufage, it is felony and murder. 3 Jaf. 52. And if 
a gaoler barbaroufly mifufe prifoners, he may be fined and 
ditcharged. Raym: 216. 

By the 14 Ed. 3. cap. 10. <“ If any keeper of a pri- 
fon or under-keeper, by too great durefs of imprifon- 
ment, and by pain, make any prifoner that he hath in 
his ward to become an appellor againft his will, he is 
guilty of felony.” wap 

By the 4 Ed 3. c. 10. Itis enaéted, That the theriffs 
and gaolers thall receive, and fafely keep in prifon, from 
henceforth fuch thieves and felons, by the delivery of the 
conftables and townfhips; without taking any thing for 
the receipt; and the juftices to deliver the gaol, thall 
have power to hear their complaints, that will complain 
againit the fheriffs and gaolers in fuch cafe, and moreover 
to punith the fheriffs and gaolers, if they be found guilty. 
By the 23 H. 6, cap. 10. a gaoler upon commitment may 
take 4 d. 

By the 3 H. 7. c. 3. ‘The fheriff and every other per- 
fon, having authority or power of keeping of gacl, or of 
prifoners for felony, fhall certify the names of all prifoners 
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in his cuftody to the jultices of gao/-delivery. 
Stat. 22.423. Caro2.. ¢.20: 


fairly written. 
for debt, fhall not be lodged together. 


gaolers, bailiffs. Statute 2 Geo. 2. cap. 22. 


E 
ed. 1 Hawk. 58, 59: 


enemies. 


3 Infi. 52. 


It feems clearly agreed, that a gaoler by fuffering vo 
luntary efcapes, by abufing his prifoners, by extorting 
unreafonable fees from them, or by detaining them in 
gaol, after they have been legally difcharged, and paid 
their juft fees, forfeits his office; for that in the grant of 
every office it is implied, that the grantee execute it faith- 
3 Med, 


fully and diligently. Co. Litt. 233. 9 Co. 5. 


143. 
By 8&9 W.3. c. 47. 


executing any fuch office: 
It hath been refolved, that a forfeiture by a 


the King. Poph. 119. 2 Lev. 71. Raym. 216. 
288 A 


But by the 8 & 9 W, 3. ¢. 27. 


tance of the faid prifons, or their deputies, &c. 


By the 3 Geo. 1. cap. 15. None hall 'purchafe the of- 
fice of gaoler, or any other office pertaining to the high 
And a gaoler in fact, is as 
much punithable for a mifdemeanor ih his office, as if he 


fheriff, under pain of 500 /. 


were a rightful gaoler. 2 Hawk. 134. 


Gaol-deliverp. The adminiftration of juftice being 
originally in the crown, in former times our Kings in per- 


fon rode thro’ the realm once in feven years, to judge of, 


and determine crimes and offences; afterwards juflices in 
eyre were appointed; and fince juffices of afife and gaol- 
A commiffion of a gaol-deliver y is a patent 
in nature of a letter from the King to certain perfons, 
appointing them his juftices, or two, or three, of them, 
and authorifing them to deliver his gaol, at fuch a place, 


delivery, &c. 


of the prifoners in it; for which purpofe, it commands 
them to meet at fuch a place, at the time they themfelves 
fhall appoint; and informs them, that for the fame pur- 
pofe the King hath commanded his fheriff of the fame 


county to bring all the prifoners of the gao/, and their at- 


tachments before them, at the day appointed, Cromp. 
Furifd. 125. 4 Inf. 168. 

Juitices of gaol-delivery are impowered by the Common 
law to proceed upon indiétments of felony, trefpafs, Ese. 
and to order execution or reprieve: And they have power 
to difcharge fuch prifoners, as upon their trials fhall be 
acquitted ; ; alfo all fuch againft whom, upon proclama- 
tion made, no evidence appears to indi& them; which 
juftices of oyer and terminer, &c. may not do. 2 Hawk. 
24, 25. But thefe juftices have nothing to do with any 
perfon not in cuftody of the prifon, except in fome fpe- 
cial cafes; as if fome of the accomplices to a felony be in 
fuch prifon, and fome of them out of it, the juftices 
may receive an appeal againft thofe who are out of the 
prifon, as well as thofe who are in it; which appeal after 
the trial of fuch prifoners, fhall be removed into B. R. 

and procefs iffue from thence againft the ret. Fitz. Coron. 
77. S.P. C. 64. Such juftices have no more to do with 
one let to mainprife, than if he were at large; for fuch 
perfon cannot be faid to be a prifoner, fince it is not 
in the power of his fureties to detain him in their çuftody : 
And where any perfon is bailed, that he is. in the 
cuftody of his fureties, they may detain him where they 
pleafe. 2H. P.C. 25. Though per Hake Ç. J. a 


And by 
It is enaéted, That the 
rates of fees, and government of prifons be figned by the 
Lord, Chief Juflices, &c. and hung up in every gaol, 
And farther, that felons and prifoners 
No fees fhall be 
taken by gaclers of prifoners, ‘but fuch as are allowed 
by law, and the judges, &c. are to fettle the fame; alfo 
the judges may determine petitions againft extortions of 
See 28 Geo. 
If any perfon affault a gaoler, for keeping a 
prifoner in fafe cultody,. he may be fined and imprifon- 
Where a gaol is broken by 
thieves, the gaoler is anfwerable ; not if it be broken by 


Maral and warden taking 
any reward to connive at prifoners efcape, forfeits soo/. 
and his faid office, and be forever after incapable of 


gaoler 
who hath but a particular intereft, as of him who hath 
cuftody of a gaol for life, or years, does not affect him in 
remainder, or reverfion, who hath the inheritance, but that 
upon fuch forfeiture his title fhall accrue, and not go to 
3 Lev. 


It is ena&ed, That 
the office of marfhal of the King’s Bench, and warden of 
the Fleet, fhall be executed by thofe who have the inheri- 





Jiruere) In a legal fenfe intends a w 
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perfon be let to bail, yet he is in law in S 
bail are his keepers3 ‘and therefore the jultice 
delivery may take an indi&tment againit 
if he was actually in gaol. And tbey may 
ments not only of felony, butalfo of high trea 
offenders are in prifon, and try and give 
them, like unto commiflioners of ayer and 
it has been formerly held otherwife. 2 Hale’s if. J 
35- Juftices of gacl-delivery may punith t l 
duly bail prifoners; as being guilty of 
efcapes eS PNG dgr: mes aAa as 
to punifh theriffs and gaolers, refujing to ta, 

























authority to punith many particular offences x 
The granting a new commifion of pie 
of the peace, in a town corporate, fhall not 
former commifiion, 2 & 3 Ph. & Mar. c. 8. 
of gaol-delivery may act in their countries, 

C. 27 7> 

Garb, (Garba, from the Fr. Garhi. alias 
fafisy Signifies a bundle or theaf of corn, Chart. 
cap. 7.. And in fome places it is taken for an I 
wiz. Garba aceris fit ex triginta pedis. FF 
cap. 12. Garba Jagittarum is a theaf of arr 
ing twenty-four. Skene. j 

Garble, Is to fever the drofs and “dat 
drugs, ĉe. Garbling is the purifying and « 
good from the bad ; and may come from the 
bo, i.e. Finery or neatnefs; and thence prob 
when we fee a man in a neat habit, that he - 
fome Garb. Cowel. ee 

Garbler of Hpices, An officer of anti ui 
of London, who may enter into any fhop, ware 
to view and fearch drugs and {pices, and 
clean the fame,.or fee that it be done. | 
19. And all drugs, Gc. are to be clean 


But fee Statute 6 Ann: cap. 162: sheen 
@arcio, (Fr. Garcon) A groom or fos 
21 Ed. 1. Garcio fole, groom of the ftole » 
And in the Zri/b language, (according t 
is an appellative for any menial fervant. 

@arciones, Are thofe fervants who foll 
Habeat garcionem fuo Servitia 
Ingulph. 886. And the word garcione. 
to the baggage of an army; fo called 
militum famulis. Walling. 242. See 

Gard, Gardian, &c. : See Guard anc 

Bardebeache, (Fr. Gardebrace) Anar 
for the arm. Chart. K. Hen. 5. 

Gardens. . Robbing of gardens of frui 
in, punifhable criminally by whipping, fma 
prifonment, and fatisfaction to the party 
cording to the nature of the offence, 
U5 Garaz. 02:28) -23 aen ezac 20s 
and 6 Geo. 3. c. 36, 48. j 

Garderobe, (Garderoba) A. clofet 
for hanging up clothes, being the — 
See 2 If. 255. 

Gardia, Isa word ufed by the feudi 
Feudi Ti : 





about the fhanks of theep. 31 Ed. a 
arlanda, A chaplet, coronet, or gi 
Parif. PATT: 
G@arneftura, Vi&uals, arms, an 
war, neceflary for the defence Ph a to 
Parif, Ann. 1250. 
Garnith, To garni the rh fi gn 
the heir. Szat. 27 Eliz. cap. 3. 
Garnifhment, (Fr. Garnement 


his appearance, for the better Farnil ing ¢ 
court. For example ; one is fued | 
tain writings delivered ; and the de 
they were delivered to ‘him by the plai 
perfon, upon condition, prays that 
be warned to plead with the plai tf, 
tion be performed or not ; in this peti 

pray garnifbment ; which may be interpre 
warning of that other, or a furnithing the ] 




























































hereby i it may thoroughly determine 
he appears 'añd joins, the defend- 
of the court. _Cromp. Furif. 211. F. 
tire facias is to go forth againft the 
nd plead with the plaintift ; and 
pleads, it is called enterpleader : 
e re urned Sire feci, and make default, 
- to recover the writings, and for 

ainft the defendant ; and if the garnifhee 
eads, if the plaintiff recovers, he fhall have 
aff. 213. 1 Brownl. 147. Garnifhment is 
for a warning; as garnifber le court is to 
e court; and reafonable garnifoment, is where a 
1 reafonable warning. Kitch. 6. In the fa- 
3: we read, upon a garnifhment or 
And further, tome contrats 
5 garnement, and fome furnifhed, &c. 
ni Is a third perfon or party in whofe hands 
is attached within the liberties of the city of Lon- 
procefs out of the fheriff’s court; fo called, be- 
had garni/bment or warning, not to pay the 
defendant, but to appear and anfwer to the 
( Vide Attachment. 
A farnifhing or providing. Pat. 17 Ed. 
eflura. 
ne, Gerfuma, or Gerfoma, A fine or amer- 
refday, Spelm. Chf: 

arterium, Fr. Yartier, i. e. Perifeelis, Faf- 
) Signifies in divers ftatutes and elfewhere, a 
being the enfign of a noble order of knights, 
ing . Ed. 3. anno dom. 1344. Called Knights 
“is alfo taken for the principal King at 
ng our Englifo heralds, attending upon the 
; created by King Hen. 5. and mentioned 
e Car. 2. cap. 33. 

dignity after that of nobility, is that of a 
' one of Saint George, or of the Garter. 
fovereign Princes have been proud of the or- 
ered themfelves as highly honoured by our 
CO} rring it on them, 
\ little backfide or clofe in the North of Ezg- 
se ancient Britifo word, as gardd i in that lan- 
and spaa, and writ garth; alfoa 


e are garthmen; for by ftatute it is or- 
fither nor garthman fhall ufe any nets or 
y the fry of fih, &e. 17 R.2. cap. 9. 
ppofed to be derived from the Scottith 


rae of the country, aise office 

ary, and who had jurifdiction over the 

Blount. 

end of the names of places, fignifies a 

om the Sax. geat, i.e. porta. The cuftody 
‘city of London, is granted to the Lord 

y A King Hen. 4. 

gafel) Tribute, er cuftom or yearly re- 

we had in old time feveral kinds, See 


aveletum) Is an antient and 
in Kent, where the cuftom of gavelkind con- 
a tenant, if he with-holds his rents and 
je Jord, fhall forfeit his land: it was in- 
iftrefs could be found on the premiffes, 
ght feize the land itfelf in the nature of 
p it a year and a day; within which 
tt t came and paid his rent, he was ad- 
tto hold itas before; but if not, the 
and enjoy the fame. 10H. Be 10 Ed. 
to feek by the award of his court, 
to three wecks, to find fome diftrefs upon 


ld find none, at the fourth court it was 
e tenement fhould be feized as a diftrefs, 
’s hands a year and a day without ma- 
tenant did not in that time redeem it, 
and making amends to the lord, the 







































ecial kind of | 


ement, until. the fourth court; and if 


lord having pronounced his procefs by witneffes at the next 
county court, was awarded by his court to enter and ma= 
nure the tenement as his own: and if the tenant would 
afterwards have it again, he was to make agreement with 
the lord, Fitz. Cefi 60. Terms de Ley. ” Gaveletum is 
as much as to fay to ceafe, or to /et to pay the rent; and 
confuetudo de gavelet was nota rent or fervice, but a rent 
or fervice with-held, denied or detained, caufing the for- 
feiture of the tenement. 

@avetet in London, (breve de gaveleto in London, pra 
redditu ibidem, quia tenementa fuerunt indiftringibilia) Is a 
writ ufed in the ufings of London; and the ffatute of ga- 
velet, 10 Ed. 2. gives this writ to lords of rents in the 
city of London, as well as in Kent: here the parties, te- 
nant and demandant, appear by /cire facias, to hew caufe 
why the one fhould not have his tenement again on pay=* ` 
ment of his rent, or the other recover the lands, on de- 
fault thereof. Praéic. Solic. 419. 

Gavelgeld, Is applied to the payment of tribute or toll. 
Mon. Ang. tom. 3. 

Gavelwind, Is fid by Lambard to be compounded of 
three Saxon words, Life, eal, dyn, omnibus cognatione proxi- 
mis data. Verftegan calls it gavelkind, quafi give all kindy 
that is to each child his part: and Tzylor in his hiftory of 
gavelkind, derives it from the Britil gavel, i. e: a hold 
or tenure, and cenned, generatio out familia; and fo ga- 
wel cenedh might fignify tenura generationis, But whatever 
is the etymology, it fignifies a tenure or cuftom, annexed 
and belonging to lands in Kent, whereby the lands of the 
father are equally divided at his death among all his fons; 
or the land of the brother among all the brethren, if he 
have na iffue of his own. Litz. zio. In the time of our 
Saxon anceftors, the inheritance of lands did not defcend 
to the eldeft fon as now, but to all alike; from whence 
came the cuftom of gaveltind: and the reafon why this 
cuftom was retained’in Kent, is, according to fome, be- 
caufe the Kentifobmen were not conquered by the Normans 
in the time of WilamI. For Stigand, then Archbifhop of 
Canterbury, who commanded the forces. in ‘the country, 
ordered every every man to march with bouchs in their 
hands, and meeting William, they acquainted him with 
their refolution of ftanding or falling in defence of the 
Jaws of their country, and he imagining himfelf to be 
encompafied in a wood, granted that they and their pof- 
terity fhould enjoy their rights, liberties and laws; fome 
of which, particularly this of gaveltind, continues to this 
day. Blount. 

All the lands in Exgland were of the nature of gavelkind 
before the Conquelt, and defcended to all the iffue equally ; 
but after the Conqueft (as it is called) when Anight-fervice 
was introduced, the defcent was reftrained to the eldeft 
fon, for the prefervation of the tenure. Lamb. 167. 3 
Salk. 129. In the reign of Hex. 6. there were not above 
thirty or forty perfons in all Kent that held by any other 
tenure than this of gavelkind; which was afterwards 
altered upon the petition of divers Kentifo gentlemen, in 
much of the Jand of that county, fo as to be defcendible 
to the eldeft fon, according to the courfe of the Common 
law, by the Statute 31 H. 8. cap. 3. Though the cuf- 
tom to devife gavelkind land, and the other qualities and 
cuftems remain. 1 Jn. 140. By the Stature 34 & 35 
Hen. 8, cap. 26. fea. 128. All gavelkind lands in Wales 
were made defcendible to the heir, according to the 
Cammon law; whereby it appears, that the terure of 
gavelkind was likewife in that principality. 

By the cuftomary tenure called gavelkind, which is an 
ancient /ecage tenure, the lands are dividable between 
the heirs male who fhall inherit as fifters do at Common 
law ; and when one brother dies without iffue, all the other 
brothers are to inherit. 1 Jnff. 140. Buta father having 
gavelkind lands, had three fons, one of whom died in the 
life-time of his father, leaving iffue « daughter; and it 
was held that the daughter fhall inherit the part of her 
father jure repre/fentationis, and yet fhe is not within the. 
words of the cuftom of dividing the land between the 
heirs male, for fhe is the daughter of a male, and heir by’ 
reprefentation. 1 Salk. 243. The heir at the age of 
fifteen years, it is faid, may give and fell his lands in 
gavelkind, and fhallinherit. Co. Litt. 111. The cuftom 
of gavelkind i is not altered, arate a fine be levied of the 
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lands at Common law; becaufe ’tis a cuftom that runs 
with the land. 6 Ed. 6. 

Land in gaweltind was devifed to the hufband and wife 
for life, remainder to the next heir male of their bodies, 
&¢. They had three fons, and it was adjudged that the 
eldeft fon fhould not have the whole. Dyer 133. A donee 
in tail, of gavelkind lands, had iffue four fons ; and it was 
held, that all fhould inherit: butif a leafe for life is made 
of gavelkind, remainder to the right heirs of 4. B. who 
hath ifue four fons, in this cafe the eldet fon fhall 
inherit the remainder, becaufe in cafe of purchafe, there 
can be but one right heir. 1 Rep. 103. If gavelkind 
lands come to the crown, and are regranted to hold iz 
capite, Fc, the land hall defcend to all the heirs male as 
gavelkind. 4&5 Mar.z. Nelf, Abr. 895. 

A wife hall be endowed of gavelkind land, of a 
moiety of the land whereof her hufband died feifed, 
during her widowhood. 1 Jnf. 111. And it has been 
adjudged, thatthe widow cannot have election to demand 
her thirds or dower at Common law, fo as to avoid the 
cuftom, and marry a fecond husband, by which fhe fhall 
lofe her dower. Moor 260. But fee 1 Leon. 62. 

The husband fhall be tenant by the curtefy of half the 
gavelkind lands of the wife, during the time he continues 
unmarried, without having any iflue by his wife; but 
if he marry, he fhall forfeit his tenancy by the carey 
1 inf. 111. If the husband had iffue by his wife, and 
fhe die, he fhall be tenant by the curtefy of the whole 
land; and though he marry, he fhall not forfeit his 
tenancy. Mich. 21 Car. B. R. -1 Lill. Abr. 649. 

Although a father be attainted of treafon or felony, and 
hanged, the heir of gavelkind land hall inherit ; for the 
cuftom is, The father to the bough and the fon to the 
plough. Dog. & Student, cap. 10. A rent in fee grant- 
ed out of gavelkind lands, fhall defcend in gavelkind to all 
the heirs male, as the lands would have done; it being of 
the fame nature with the landitfelf. 2Zev.138. 1 Mod. 
97. All lands in Kent hall be taken to be gavelkind, ex- 
cept thofe which are di/gavelled by particular ftatutes. 1 
Mod. 98. If lands are alledged to be in Kent, it hall 
be intended that they are gavelkind; if the contrary doth 
notappear. 2Sid.153. By Hale Chief Juttice, gavelkind 
Jaw, 1s the law of Kent, and is never pleaded, but pre- 
fumed: and it has been held, that the fuperior courts may 
take notice of gavelkind generally without pleading ; tho’ 
not of the fpecial cuftom of devifing it, Sc. which ought 
to be pleaded fpecially. But it appears by fome of our | 
books, that the court cannot judicially take notice of the 
cuftom of gavelkind, without pleading the fame; and that 
it ought to be fet forth in the declaration, Gc. 1 Mod. 
98. Cro. Car. 465. Lutw. 236, 754. 

@®avelman, Is a tenant liable to tribute. Villani de 
&c, qui vocantur gavelmanni. Somner of Gavelkind, pag. 
33. And hence gavelkind has been thought to be land in 
its nature taxable. Blount. r 

Gavelined, The duty or work of mowing grafs, or 
cutting of meadow land, required by the lord from his 
cuflomary tenants, con/uetudo falcandi que vocatur gavel- 
med. Somn. 

Gaveicefker, (Sax.) Sextarius Veđigalis, Is a certain 
meafure of rent-ale: and among the articles to be char- 
ged on the ftewards and bailiffs of the manors belonging 
to the church of Canterbury in Kent, according to which 
they were to be accountable, this of old was one; de gavel- 
cefter cujuflibet bracini braciati infra libertatem maneriorum, 
viz. unam lagenam ES dimidiam cervifie. This duty elfe- 
where occurs under the name of żolfefter ; in lieu whereof 
the Abbot of Abbingdon was wont of cuftom to receive the 
penny mentioned by Selden in his Differtation annexed to 
Fleta, cap. 8. Nor doth it differ from what is called oak- 
gavel in the Gloffary at the end of Hen. 1. Laws. 
Did. 

G@abel-werk, (Sax.) Was either manu opera, by the 
hands and perfon of the tenant, or carropera, by his carts 
-or carriages. Philips of Purvey. 

Gaugetum, A gauge or gauging, done by the gauger ; 
and the true Exglifb gauge is mentioned. Ror. Parl. 35 
Ed. i. 

Gauger, (gaugeator, Fr. ganchir, i. e. in gyrum torquere) 

Signifies an officer appointed by the King, to examine all 
I 





Sax. 





unifi probatus fur fuerit. 
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tuns, pipes, hogfheads, barrels and tercians of wine, 
oil, honey, &c. and to give them a mark of allowane 
as containing lawful meafure, before they are fold in 4 
place: and becaufe his mark is a circle made with an i 
injtrument for that purpofe, it feems to have its name fr 
thence, Of this officer and his office, we may have mi 
itatutes ; as by 27 Ed. 3. cap. 8. all wines, Gc. inpe 
are ta be gauged by the King’s gaugers, or their dey 
By.31 Ed. 3. c. 5. Selling wine, before gauged, a È 
forfeiture of the value. And by 23 Hen. 6. cap. 16. The 
gauge-penny is to be paid gaugers, on gauging wines. Th 
31 Eliz, c. 8. ordains, that beer, &¢. imported, hall 
gauged by the Mafter and Wardens of the Cooper’ s Com- 
pany. - See 12 Car, 2. C. 4. 

Veffels brought from beyond fea, and ufed for aires 
of ale and beer, fhall be gauged, 31 Eliz. c. 8. The i 
wardens of the coopers, fhall attend to gauge veflels uj R 5 
requelt, 23 Hen. 8. c. 4. 31 Eliz. ce 8. fc 3. Gaup 

may take {amples not exceeding half a pint, 32 Geo. 2. i 
29. Vide Excife. ie 

G@eafpecia. In a charter of the privileges of Newcfle 
upon Tyne, renewed anno 30 Eliz. we find Sfrurgiones, ar ie 
pecias, i.e. (porpoifes) delphinos, geasf{pecias, (viz. grame H 
pois, Fe. f 

Geburleip, (gedurfcipa) Neighbourhood, or iir. 
diftri&. Leg. Edw. Confef. cap. 1. 

@eburus, A country inhabitant of the fame 
or village; from the Sax. gebure, a carl, ploughn 

armer. Cowell. 

Geld (geldum) Mula, compenfatio delidti Eg pre 
rei. Hence, in ourantient laws, wergeld was ufed for 
value or price of a man flain; and orfgeld of a 
likewife money or tribute; for it is faid, Er fin 
de geldis, danegeldis, horngeldis, Bodoa EFi 
Rich, 2. Priorat. de H, in Devon. Pat. 5 Ed. 4. 
is is, the fingle value of a thing, fevigeld, double 
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~ Beinable, (geldabilis) That is liable to pay 
tribute. Camden, dividing Sufolk into three parts 
the firt geldable, becaufe fubject to taxes ; from wh 
other two parts were exempt, as being ecclefie 
The word is mentioned in the Statute 27 Hen. 8. c 
But in an old MS. it is expounded to be that land, 
fhip, which is /ub difiriione curie wvicecom. 2 
Jur. dicunt quod prior de Semprinham 
carucatas terre in S. & nou funt geldabiles. — 
Hundr, in Turr. Lond. Ann. 3 Ed. 1. 
Geinote, (Sax. i. e. conventus) An affem| 
homo pacem habeat eundo ad gemotum E&F rediens 
Leg. Edw. Conf. cap. 35. 
Alderman, Ealdorman, Folc-mote, Mote, Wittena- emote yd 
@eneath, Villanus, as Peay Geneath, he g’s Vil 
lain. LL. Ine, MS. cap. 19 Pia 
General Fiflue, Is a oo to the faa of Nat G 
criminal cafes, in order to trial, by the country, or! 
peers, Ge. H. PLC. 254, In civil fuits, there are 
rious pleas, which are general iffues, according to th 
fpecies of the action, as in ¢refpafi, Not Guilty, inc 
on promifes, non affumpfit, &c. 
Generatio. Whee tn old abbey, or religious 
had fpread itfelf into many colonies, or depending 
that iffue or offspring of the mother monattery v 
generatio, guafi proles &F fubsles matricis domus. 
Waverl. 1232. S 
Generale, The fingle commons, or ordina ro 
of the religious, were termed generale, as their p 
allowance, diftinguithed from their pietantia, or p pitti 
which on extraordinary occafions were ‘throw! 
over commons, In the obfervances of the Cluniac 
they are defcribed thus: Generale appellamus pe 
in fingulis datur feutellis: pietantia quod in un 
duobus. They are alfo defcribed amongft other 
Cartular. Glaften, MS. fil. 10. aa 
Generals of Ders, Chiefs of the feveral or 
monks, friers, and other religious focieties, — ' 3 
Geneva, A famous ftobg water or fpirit. V 
tillers. f 
Gentleman, E a Is compounded of 
guages, from the Fr. gentil, i. e. beneftus, vel b 
natus, and the Sax, mon, a man ; as if you would 
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» well botn. The Italians call thofe gentil bomini 
m we ftyle gentlemen ; the French likewile diftinguith 

y the name of gentilhomme» and the Spaniards keep 
p to the meaning of the word, calling him idalgo or 
jo d'alga, who is the fon of a man of account; fo that 
tlemen are fuch whom their blood or race doth make 
known. Under the denomination of gentlemen, are 
= comprifed all above yeomen; whereby noblemen are truly 
called gentlemen. Smith de Rep. Angl. lib. 1. cap. 20, 
_ 21. A gentleman is generally defined to be one, who, 
without any title, bears a coat of arms, or whofe ancetftors 
have been freemen; and by the coat that a gentleman 
giveth, he is known to be, or not to be defcended from 
hofe of his name, that-lived many hundred years fince. 








iy 
Cicero, in his Topicks, {peaks thus of this fubje&t; gentiles 
Junt, qui inter Je eodem funt nomine ab ingenuis oriundi, 
quorum majorum nemo fervitutem Jurvivit, qui capite non 
Jent diminuti. There is faid to be a gentleman by office, 
and in reputation, as well as thofe that are born fuch. 
2 Inf. 668. And we read that F. King ffon was made a 
gentleman by King R. 2. Pat. 13.R. 2. par. 1. Gentilis 
- homo for a gentleman, was adjudged a good addition. 
= Hill 27 Ed. 3. But the addition of efquire, or gentle- 
= man, was rare before 1 Hen. 5. tho’ that of knight is 
very antient. 2 Inf. 595, 667. ae 
i E rouna, (generoja) Is a good addition for the 
= eftate and degree of a woman, as generc/us'is for that 
__ ofaman; and ifa gentlewoman be named /pin/fer in any 
= „ original writ, appeal, &*c. it hath been held that fhe may 
= abate and quafh the fame. 2 inf. 668. Sed qu. lf 
i fisher is not a good addition, for an unmarried woman, 
i uppofed to be a wirgin, as Jingle woman is, for one who 
being unmarried hath a baftard ? 
Í Gentility, (gentilitas) Is lot by attainder of treafon, 
or felony, by which perfons become bafe and ignoble, &c. 
Gent, Ís a generation. Succefit Ethelbaldo Ofa 
~ quintoGenu. Malmsb. lib. 1. ¢. 4. 
= enus, (Lat.) The general ftock, extraction, &c. as 
the word office in law is the genus, or general; but the 
herif, &c. is the fpecies of it, or particular. 2 Lill. 
Ken Abr. 528. i 
Genus, among metaphyficians and logicians, denotes 
a number of beings, which agree in certain general pro- 
__ perties, common to them all; fo that a genus is, in fact, 
- only an abfrad idea, exprefled by fome general name or 
term ; or rather a general name or term, to fignify what 
is called an ab/tra@ idea. 
aie Mobile, A piece of gold, current at fix fhillings 
_ and eight-pence, in the reign of King Hex. 8. Lownds’s 
Ef. upon Coins, p. 41. 
_ Georgia, In America, its colony eftablithed, 6 Geo. 2. 
€. 250 fete: p The fum of twenty-fix thoufand pounds 
is granted by the land-tax att, towards fettling the new 
colony of Georgia in America. Statute 8 Geo. 2. cap. 23. 
And thirty thoufand pounds further, by 9 Geo. 2. c. 34. 
and 10 Geo. 2. cap. 17. 
Gerfuma, Mentioned in Mon. Ang. tom. 2. p. 973- 
See Garfummune. $ 
5 Geltu g fama, An antient writ where a perfon’s good 
behaviour was impeached, now out of ufe. Lamb. Eiren. 
ib, 4. cap. 14. See Good Abearing. 
~Getpineda, (Sax.) Was ufed for the publick conven- 
tion of the people, to decide a caufe: et pax quam alder- 
_ manus Regis in quingue burgorum gewineda dabit emendatur 
es stiri LL. Bitelieds cap. i 
Getwitneffa, The giving of evidence. Leg. Ethel. cap. 
1. apud Brompton. ; 
Gift, (donum) Is a conveyance, which paffeth either 
= landsorgoods. And a gift is of a larger extent than a 
= grant, being applied to things moveable and immoveable ; 
= yetasto things immoveable, when ftriétly taken, it is ap- 
= plicable only to lands and tenements given in tail; but 
gifts and grants are faid to be alike in nature and often 
confounded. Wood's Inf. 260. A gift may be by deed, 
in word, or in Jaw: all goods and chattels perfonal may 
„be given without deed, except in fome {pecial cafes; and a 
_ free giftis good without a confideration. Perk. 57. But 
a general gift of all one’s goods, without any excep- 
tion, though by deed, is liable to fufpicion as fraudu- 
lent, to deceiye creditors; for by giving all a man’s goods, 
_ there feems to be a fecret trut and confidence implied, 
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that the donee fhall deal. favourably with the donor, in 
refpect to his circumftances. 3 Rep. 80. Therefore 
whenever any gift hall be made, in fatisfaction of a debt; 
it is good to make it in a publick manner before neigh- 
bours, that the goods and chattels be appraifed to the full 
value, and the gift exprefly made in {fatisfaction of the 
debt; and that on the gift, the donee take poffeffion of 
them, &c. Hob. 230. If a man intending to give a 
jewel to another, fay to him, Here I give you my ring, 
with the ruby in it, Fc. and with his own hand delivers 
it to the party, this will be a good gift; notwithftanding 
the ring bear any other jewel, being delivered by the 
party himfelf, to the perfon to whom given. Bac. 
Max. 87. And if a perfon give a horfe to another, be- 
ing prefent, and bid him-take the horfe, though he call 
the man by a wrong name, it will be a good gift; but it 
would be otherwife if the horfe were delivered for the ufe 
of another perfon, being abfent: there a miftake of the 
name would alter thecafe. Ibid. A gift muft be cer- 
tain; therefore to give, or grant another his horfes or 
cows, that may be fpared, will be void; though if one 
give to 4. B. his horfe, or his cow, he may take 
which he will. Bro. Done go. IfI give all my money 
in my purfe to another, without faying how much it is, 
this is a void gift, and no action will lie for the fame. 
Plowd. 273. 

By the Stat. 29 Car. 2. cap. 3. ‘* No leafes, eftates 
or interefts either of freehold, or terms of years, or any 
uncertain intereit, not being copyhold or cuftomary in- 
tereft, of, in, to or out of, any meffuages, manors, 
lands, tenements or hereditaments, fhall at any time be 
affigned, granted or furrendered, unlefs it be by deed or 
note in writing, figned by the party fo affigning, grant- 
ing or furrendering the fame, or their agents thereunto 
lawfully authorized by writing, or by aét and operation 
of law.” 

As to gifts in Jaw, when a man is married to a wo- 
man, all her goods and chattels by gift in law become 
the hufband’s; but then he is liable for her debts: fo 
if a man is made executor, the law gives him all the 
goods and chattels of the teftator, fubject to his debts : 
And if a perfon make a fuit of clothes for another, and put 
it upon him to ufe and wear, this will be a gift or grant 
in law of the apparel made. 1 Inf. 351. A man by 
deed did give and grant, bargain and fell, alien, enfeoff 
and confirm to his daughter certain lands: but no confi- 
deration of money was mentioned, nor was the deed in- 
rolled ; there was likewife no confideration of natural af- 
fection expreffed, (other than what was implied in naming 
the grantee his daughter) and there was no livery indorfed, 
or any found to have been made ; nor was the daughter in 
poffeffion at the time of the deed made: and in B. R. 
it was adjudged by the court that the deed was good, and 
carried the eftate to the daughter by way of covenant to 
dtand feifed, &c. 1 Mod. Rep. 157. $ 

The words give and grant, in deeds of gift, &c. of 
things which lie in grant, will amount unto a grant, a 
feoffment, a gift, releafe, confirmation or furrender, at 
the election of the party, and may be pleaded as a gift, or 
grant, releafe, &c. at his eleétion. 1 Inf. 301. And 
words fhall be marfhalled fo in gifts and grants, that 
where they cannot take effect according to the letter, the 
law will make fuch conftruétion as the gift by poflibility 
may take effect: benigne Junt interpretationes chartarum prop- 
ter fimplicitatem laicorum, ut res, Sc. Co. Lit, 183. lfa 
perfon gives or grants land, and does not fay in what parifh 
or county it lies; yet if there be any other thing to de- 
fcribe it, as lately belonging to fuch a perfon, &c. or other 
circumftantial matter, it may be averred where the land 
lieth, and fo the gift be good. Bro. Grant 53. 9 Rep. 47. 
All corporeal and immoveable things that lie in livery, 
fuch as manors, meffuages, cottages, lands, woods, and 
the like, may be given and granted in fee, for life, or 
years at firft; and be affignable over after, from mam to 
man ina infinitum. 1 Roll. Abr. 44. And where a man 
gives and grants wood to another on his lands, or zos. 
for it to be received out of the fame lands, &c. here the 
wood paffes by the gift prefently, with power to choofe 
to have the money. Roll. Abr. 47. A deed of gift of 
lands or goods may be made upon condition; and ona 
gift or fale of goods, the delivery of 6g. or a fpoon, 
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faid, neither the parfon’s executors, or the fucceffor, dan 
claim the rent, but the tenant may retain it, and alfo the 
crop, unlefs there be a fpecial covenant for the payment to 
the parfon’s executors proportionably, e. Wood's Inf, 

163. Sed gu. If this cafe would not come within the 
equity of 11 Geo. 2. c. 19. f. 15. which gives’ right of 

action to the reprefentative of tenant for life, for ee, 
tion of rent in arrear at the time of his death? 

A parfon exchanges his glebe land and dies; the fachi 
enters into the exchanged land, and takes the profits; 
yet the fucceffor is bound.for his time; © adjournatur. — 
’Tis clear the exchange fhall not have been good, if it 
had been made after the 13 of E. But the excHange hi l 
this cafe was before. Noy 5. Thurter’s cafe. i 

Prohibition was moved for to a parfon for digging new 
coal-mines in his glebe, and alfo for felling trees; for “tis 
wafte and prohibitable by the ftatute de zon propiern } 
arbores, Sc The court held, it lay not for the mines; 
for then nó mines in glebe could ever be opened. Lew. 
107. Trin. 15 Car. 2. B. R. Earl of Rutlana’s cafe. 

By Stat. 28 Hen. 8. c.11. Every fucceffor, on She ip 
warning, after induction, fhall have the manfion- houfe, 
and the glebe belonging thereto, not fown at the time 
of the predeceffor’s death. He that is inftituted may 
enter into the glebe land before induétion, and has ri; 
to have it againft any ftranger ; per Coke Ch. BER) olf 
1902. BE BUANA ` 

Phere | is a writ grounded on the Stat. articuli deri, 
cap. 6. Where a parfon is diftrained in his glebe lane 
by fheriffs, or other officers ; againft whom attachment 
fhall ifue. New Nat. Br. 386, 387. See Vicar. KONAA 

Giebariz, Turfs dug out of the ground. —ln r i 
Campis, Semitis, Moris, Glebariis, Ge. F oh 

®lifcptoa, An old Saxon word for a fraternity. Leg ay 
Adelftan, cap. 12. cm 

Glomeretls, Commiffaries appointed to determine di 
ferences between fcholars of a /ehocl or univerfity, an 
townfmen of the place: in the edict of the biho 
Ely, anno 1276, there is mention of the Maf 3 
Glomorells. 

Glove- Silver, Money cuftomarily given to.fervan 
buy them gloves, as an encouragement of their labo 
Inter antiquas confuetudines abbatie de Sando 
a | Capiunt etiam quidam ex preditt. Servientibus me 
in fefto Santi Petri quorum hee funt cae cell 
rarii 2 denar. armiger cellerarit 11 dent. hen yi; I 
den. vaccarius 1 den. Ex Cartular. Si und. MS 
323. Glowe-money has been alfo applied to e 
rewards given to officers of courts, &c. 

Gipn, A valley, according to the book of D 

o. This word is fometimes ufed in a fpe 
cation, as to go without day, is to be difmiffed 
fo in old phrafe, to go to God. Broke Kitch. 19 

Goats; No man may common with goats 
foret without efpecial warrant. Nota, Tha 
non eft beftia venationis forefia. Manwood’s F 
cap..25. numb. 3 


rents batt, To, what duties liable, 4 wil ma 


* Gowbote; (Sax.) An ectlef aftical at church fine, 
for crimes and offences committed againftGod. 

@od:gitd, That which is offered to God, ) 
vice. Sax. hs spy: 

Gov and Religion, Offences again 
offence againft Got and pli f as Aes $ Ai 
object only of the Ecclefiaftical courts, Rit 
the offender pro falute anime. But now, by Stat. 9 
W. 3. c. 32. If any perfon educated in, or ha 
profeffion of the Chriftian EEG fhall by 
printing, teaching, or advifed fpeaking, deny the 
tian religion to be true, or the Holy Scriptures to bee 
divine authority, he fhall upon the ari offence be ren 
dered incapable to hold any office or place of tmf; 





tfe. is a good feifm of the whole. Wood's Inf. 234. 
See Fraud. 

Gifta Bquz, The ftream of water to a mill. 
pa eh & vivarium cum gifta aque. Mon. Angl. 
tom. 3. 
igmitts, A kind of fulling mills for fulling and 
burling of woollen cloth, prohibited anno 5 & 6 Ed. 6. 
Cs ZR 

@iid. A fraternity, or company, €e. See Guild. 

@itda Wercatoria, A mercantile meeting or affembly. 
If the King grants to a fet of men to have gildam mercato- 
riam, this is alone fuflicient to incorporate and eftablifh 
them forever. 10 Rep. 30. 1 Roll. Abr. 513. Black. 
Gom. 1 V. 4. 

Gilding Serals. The gilding any metal but filver, 
and church ornaments ; or filvering any thing except the 
apparel of péers, ĉc. and metal for knight’s fpurs, is 
liable to forfeiture of ten times the value, and a year’s im- 
prifoment, by ftatute 8 H. 5. cap. 3. None fhall gild 
rings or other things made of copper or latten, on pain 
to forfeit 5 Z. to the King, and damages to the party de- 
ceived. 5 Hen. 4. c. 13. For gilding filver wares, no 
perfon may take above 4s. 8d. for a pound of troy 
weight, under penalties. Statute 2 H. 5. cap. 4. 

ifarins, or Guifarmes,’ An halbert or hand=ax, 
from the Lat. dis arma, becaufe it wounds on both fides. 
Skene——Ej? armorum genus longo manubrio & porreda 
i a _Spelm. It is mentioned in the ftatute 13 Hd. 1. 




















































Git of Bttion, From the Fr. gif, is the caufe for 
which the aétion lieth ; ; the ground and foundation there- 
of, without which it is not maintainable. § Mod. Rep. 


305 

Glavicium, A little fword, or dagger; alfo a kind of 
fedge. Mart. Parif. 1206. 

Gladius. Jus gladii, is mentioned in our Latin au- 
thors, and the Norman laws ; and it fignifies a fupream ju- 
rifdi€tion. Camd. And it is faid that from hence, at the 
creation of an earl, he is gladio /uccin@us; to fignify that 
he had a jurifdi€tion over the county of which he was 
made earl. See Pleas of the Sword. 

Glaire, (Fr.) A iword, lance, or horfeman’s ftaff. 
Gleyre was one of the weapons allowed the contending par- 
ties in a trial by combat. Orig. Jurifd. 79. Glavea, a 
hand dart. Blount. 

@lafs, There were certain duties granted on all glafs- 
ware, &c. by Stat.6 & 7W.3. And thefe duties were 
continued for ever by a fubfequent att. But they are fince 
taken off. See Stat. 10 & 11 W. 3. cap. 18. By the 
Stat. 19 Geo. 2. cap. 12. A further duty is laid upon glafs 
of 8d. per pound, upon all crown, plate, and flint glafs 
imported; zd. per pound on green glafs imported, and 
2s. per dozen on flafk and bottles imported; and on all 
materials or metal ufed in making crown, plate or flint 
glafs gs. 4d. per hogfhead; and for making common 
bottles, or green glafs 2s. 4d. per hogfhead. 

Glafs-men, Are reckoned Snbngt wandering rogues 
and TEF, by the old ftatutes. 39 Eliz. ¢. 17. and 
a. JAC Va. c. 

Biti Tt hath ‘been faid, that by the Common 
law and cuftom of England, the poor are allowed to enter 
and glean upon another’s ground, after the harveft, with- 
out being guilty of trefpafs; (Gilb. Ev. 253. UA per 
Pais ¢.15.p. 438.) which humane provifion feems borrowed 
from the Moe/faical law, (Levit. c. 19. v.9. & c. 23. v. 
22. Deut. c. 24. v.19, &c.) Black. Com. 3 F. 212, 
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217. 
@lebe, (gleba) Is church-land ; Dos wel terra ad et- 
clefiam pertinens. Lyndewood fays, Gleba eff terra in qua 
confiftit dos ecclefie; generaliter tamen Jumitur pro Jolo vel 
pro terra culta; we moft commonly take it for the land 
belonging to a parifh church, befides the tithes. If any 
parfon, vicar, (Sc. hath caufed any of his glebe lands to 
bé manured and fown at his own cofts, with any corn or] for the fecond, be rendered incapable of bring 
grain, the incumbents may devife all the profits and corn | aétion, being guardian, executor, legatee, or pur 
growing upon the faid glebe by will. Statute 28 Hen. 8. | of lands, and fhall fuffer three years imprifonm 
cap.11. And if a parfon fows his glebe and dies, the ex- | out bail. ‘To give room however for repentance, if w 
ecutors fhall have the corn fown by the teftator. But if} in four months after the firit conviction, the deling 
the glebe be in the hands of a tenant, and the parfon dies| will in open court publickly renounce his error, 
after feverance of the corn, and before his rent due; it is | difcharged for that-once, from all difabilities. 
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ici offence. See Sta?..1 Blix, ¢. t. 


A mine, . according to Blount. 


on. Ang. tom. 2. pag. 610 


LA 


the fame on greater proportions of the fill 


ee, êc. prohibited, 22 Geo. 3. c. 36. 


r i Embroidery. 


1. cap. 20. 


King. 3 


veceflary ; and marking other Work, 
ure of double value. 


exchange : 


18 Eliz. c. 5. 


ms may feize filver fhipped otherwife. 6&7 


with the weight, on pain of 100/. &e. 


Stat. 6 Geo. 1. ¢. 11. 


tò fale. 


of London, being the leopard’s head, 


, hames and places.of abode in the aflay- 
kewife to fend with the plate required 
particular account thereof, in order to 
‘or forfeit 5l. The Affayers determine 

neceffary about plate, and judge of the 
andor good caufe may refufe to affay it ; 
difcovered of a coarfer allay than 
d, Apen broke and defaced ; alfo the fees 
as pakn are particularly limited, &e. 


‘Gotvwich, Perhaps a golden mulé ; in 
the Tower, there is aehan confuetudo 
th vel Goldwich. - 


The 
eét only to ecclefiaitical cenfure, by 29 Car. 
See Black. Com. 4 V. 42 to 65. as to Reviling 
ances, Nonconformity, Blafphemy, Swearing and 
ae be Religious Impofiors, Simony, Sabbath- 
nkennejs and Lewdenef, and. thofe feveral 


Conceffionem 
1 idem Thomas fecit de terris: Juis EÈ terris tenentium 
à  goldis mundandis per Je $F fuos fecundum confuetu- 


Dilber Lare and Thread, Reson that fell 
ce, mixed with other metal or materials than 
, filk and vellum, fhall forfeit zs. 6d. for 
mance: and there fhall be allowed at leatt fix ounces 
and  filver prepared and reduced into plate, to 
ounces of filk, except large twilt, frize, Fe. 


her manner than direéted, incurs the like’ for-. 
s. 6d. the ounce. Copper, and Jace inferior 
to be fpun upon thread, yarn or incle, and 
yi this does not extend to Tin/ée/ apparel, 
res. No gold or filver lace, thread, fringe 
may be imported, on pain of being for- 
mt, and 1002. penalty. Statute 15 Geo. 


and making up of gold and filver lace, 


Gold and -flver manufactures are to be 
warden of the Gold/miths company in 
arked ; and gold is to be of a certain 
} ‘Goldfmiths mutt haye their 
on plate, after the furveyors have made 
and falfe metal fhall be feized and for- 
37 E.3. 7. Work of filver made 
&c. is to be as fine as Sterling, except 
in- 


2 H. Gle 14. Gold- 


Maced than the buyer may be allowed for 
and if the work of any gold- 


and afterwards found faulty ; the wardens 
Shall forfeit the value of the thing fo fald 
Molten filver is not to be 
Idjmiths before it is marked at Gold/miths 
tificate made thereof on oath ; and officers 


7. The cities of York, Exeter, Briftol, Chojter, 
and town of Newca/ile, are appointed places 
marking wrought plate of gold/miths, 

1 Ann. c.9.. A duty is granted on 
|. per ounce ; and gold/miths are to make 


bs mutt work their plate according to the old 
hich is to be touched, affayed and marked 
Gold 
ldjmiths hall contain 22 carrats of fine 
plate 11 ounces and two penny weight 
y pound troy, or they forfeit 10/. And 
H fell any fuch plate, until marked with 
of the maker’s chriftian and furname, the 


and thofe made ufe of by the affayers at 
» All perfons making plate, are to 


°C 


Goliardus, Isa jefer or buffoon, mentioned in Mait: 
Parif: 1229, ` 

Good on, (Bonus Gefus) Signifes an exact cara 
riage or behaviour of a fubject towards the King and the 
people ; whereunto fome perfons upon their mifbehaviour 
are bound; and he that is bound to this, is faid to be 
more ftriétly bound than to the peace ; becaufe where the 
peace is not broken, the furety de bono geflu may be for- 
feited by the number of a man’s company, or by their 
weapons. Lamb. Eiren. lib. 2, c.2. 34 Ed. 3. ¢.1- 

Good Webaviour, Surety for the good behaviour is 
furety for the peace, and differs: very little from good abear- 
ing. A jullice of peace may demand it ex officio, accord- 
ing to his difcretion, when he fees caufe ; or at the re- 
queft of any other under the King’s protection : his war- 
rant alfo is to be iffued when he is commanded to do it 
by writ of fupplicavit out of Chancery or B. R. 

- Buta juttice of peace may not bind any perfon to his 
ad behaviour, upon a general accufation made againtt 
the party. Pafch. 23 Car. B. R. He that demands 
fecurity for the peace, mut make oath before the juftice 
of blows given, or that he ftands in fear of his life, or. 
fome bodily hurt ; or that he fears the party will burn 
his houfe, @c. and that he doth not demand the peace 
of him for any malice or revenge, but for his own fafety ; 
whereupon the juftice grants his warrant to bring the 
paity before him, and then fecurity is to be given by 
recognifance for the good behaviour ; or on default there- 
of, the party fhall be committed to gaol. 1 Inf. 293. 
4. Inf. 180. 

It may be granted againft any perfons whatfoever, un- 
der the degree of nobility, again whom complaint is 
to be made in the Court of Chancery, or in B. R. and 
they may be bound there to keep the peace. Dalt 267, 
268. The warrant of the juftice to keep the peace, is to 
be granted again infants, and feme-coverts, who ought 
to find fecurity by their friends, and not be bound them- 
felves ; it may be had againft the hufband, at the requeft 
of the wife, and againft the wife, at the requeft Mi 
hufband ; againf a lunatick, that hath fometimes E 
intervals ; (but not azon compos, or againft, or for one 
attainted of felony, Fc.) againft any perfon affronting a 
judge, juitice of the peace, Gc. and in a word againft all 
pare? that are fufpected to break the peace, or that do 
break it by affrays, affaults, battery, wounding, fight- 
ing, quarreling, threatning to beat another, or to burn 
his houfe, rioters, Fe. and in all cafes, where there 
is a future danger. Dalt. 263, 264. 4 Inf, 180. Alfo 
one may be bound to his good behaviour for a {candalous 
way of living, for keeping bawdy-houfes, or haunting 
them, gaming-houfes, &c. and fo may common drunk- 
ards, whoremongers, and common whores, night-walkers, 
and thofe that live idly, cheats, Jibellers, e. Dalt. 
292, 293: A woman who is a common {cold may be 
bound to the good behaviour. 

Surety for the good behaviour may be required of fcan- 
dalous, turbulent, fufpicious perfons, as of forcible en- 
tries, or obfcene writers, or refcufants, but not in refpect 
of bare words ; unlefs they tend to a breach of the peace, 
or {candal of the government. © Hawk. Pl. C. c. 61, 9. 
fee PLY TZI BA 

The flatute 34 Ed. 3. c. 1: relates only to mifbehaviours 
againft the publick peace, fo that it ought not to be de- 
manded for private defamation of another, but for words 
only, which tend to the breach of the peace, or terrify- 
ing others, or unto fedition, Ge. 4 Inf. 181. 1 Lill. 
Abr. 650, 651. 

Sureties of good behaviour may be required of perfons 
convicted of difturbing divine fervice, 1 M. f. 2. c 3. 
fã. 6. Or offending againft game laws, 5 El c. 21. 
JELEZ 3. 22 (5 23 Car. 2.004253, ed. A. 4x, enter- 
taining outlawed felons, 43 Eliz. c. 13. 02.5. Or 
perfons infected with the plague going abroad, tho’ no 
fore on them, 1 Fac. 1. c. 31. fect. 7. Or unlawfully 
hunting in parks, 3 Fac. 1. c. 13. 2. 2. Or convicted 
a fecond time ofdrunkennefs, 4 Fac. 1. c- §. fea. 3. 21 
Fac. 1. c. 7. fe&. 3. Or refufing to take the oaths of 
fupremacy and allegiance, 1 W. & M. f.a. c. 8. pa. 
9. Or of felons after pardon, 5 W.& M. ¢.13. F&. 2. 
Of perfons unlawfully gaming, 9 Jan. c. 14. fef. 6. 
Or 
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Or committing diforders in dock-yards, 1 Geo. 1. ¢. 25. 
fe&. 2. Or deftroying timber, 1 Geo. 1. c. 48. fea. 3. 
Or forcing through turnpikes, 8 Geo. 2. c. 20. Jem. 11. 
Or pretending to witchcraft. 9 Geo. 2. c. 5. fect. 4. 
Or aflifling in running goods, g Geo. 2. c. 35. fä. 


19. 

a When fecurity for the peace is given to the King by 
recognifance in the penal fum, if the peace is afterwards 
broken by any act of the party, or by his procuring ano- 
ther to break it, &c. it is a forfeiture of the recoynifance, 
which being brought to the next feflions of the peace by 
the juftice, the juftices in feflions are to certify the re- 
cognifance, with the caufe of forfeiture, into B. R. of 
the Exchequer, Ec. from whence procefs fhall go out 
againit the offender. Dalt. 277, 296. 

Such a recognizance fhall not only be forfeited for fuch 
a€tual breaches of the peace, for which a recognizance 
for the peace may be forfeited ; but alfo for fome others, 
for which fuch a recognizance cannot be forfeited, as for 
going armed with great numbers to the terror of the 
people, or fpeaking words tending to fedition. And alfo 
for all fuch aétual mifbehaviour, which are intended to 
be prevented by fuch a recognizance, but not for barely 
giving caufe of fufpicion of what gm is may never ac- 
tually happen. Hawk. PI. C. c. 62. pl. 6 

The furety for the peace or good bebarvtour may be re- 
leafed by the juttice. that took it, and the party upon 
whofe complaint it was granted. Dalt. 296. But it is 
faid fuch a recognifance may not be difcharged by releafe 
of the party himfelf; becaufe the cognifor is bound to 
the King, and to keep the peace in general; though 
by the death of the King, or of the principal cognifor, 
(not of the fureties) it is difcharged of courfe. Roll. Rep. 
199. 
“Rate ; The King cannot difcharge recognizance taken 
for furety of the peace, but after it is broken he may. 
Hill. 1 SF 2W.S M.C. B. 2 Vent. 131. cites 11 H. 7. 
12. and and in Marg. 1 Inf. 238. Vaugh. 334. 

Juftices of peace, under colour of their authority, ufe 
to require the good behaviour of every one at their plea- 
fure; and if they refufed, then to commit them to prifon : 
But if they have not good caufe to require fureties for 
good behaviour, and the party refufing to give it is 
committed to prifon, falfe imprifonment lies; for the 
ftatute which gives the juftices that authority, is prin- 
cipally againft vagabonds. 1 Lill. 651. See Black. 
Com. 4 V. 248, 253 

Good Wonfineration. A good confideration is fuch as 
that of blood, or of natural love and affeétion, when a 
man grants an eftate to a near relation; being founded 
in motives of generofity, prudence and natural duty: a 
valuable confideration is fuch as money, marriage or the 
like, which the law efteems an equivalent ph for the 
grant; (3 Rep. 83.) and is therefore founded in motives 
of juftice. Deeds made upon good confideration only, 
are confidered as merely voluntary, and are frequently 
fet afide in favour of creditors, and Jona fide purchafers. 
Black. Com. 2 V. 297: 

Goods and Chattels, (Bona EF catalla) Perfonal, ec. 
See Chattels. 

Goole, (Fr. Goulet) A breach in a fea bank or wall ; 


or a paffage worn by the flux and reflux of the fea. 16 
ESGAR 2. Catt: 
@ozce, (From the Fr. Gort.) A wear: by flat. 25 


Ed. 3. c. 4. it is ordained, that all Gorces, mills, wears, 
&%c. levied and fet up, whereby the King’s fhips and boats 
are difturbed and cannot pafs in any river, fhall be utterly 
pulled down, without being renewed. Sir Edward Coke 
derives this word from Gurges, a deep pit of water, and 
calls it a Gors, or Gulf; but this feems to be a miftake, for 
in Domefday it is called Gourt and Gort, the French word 
` fora wear. Co. Litt. 5. 

Goze, A narrow flip of ground. Paroch. Antig. 393. 

Gote, (Sax. Geotan, i. e. Fundere) A ditch, fluice or 
gutter, mentioned in the 23 H. 8. c. 5. 

Government. According to the great Mozte/quieu 
(as well as moft other writers) there are three kinds of 
government; 1. The Republican, 2. The Menarchial, 
3. The Defpotic. 


The firft is that where the people in a | extent thereof is very great, being to all the goodsa 


a 
re 
Re 


power: The fecond where one alone governs, but $y 
fix’d and eftablifhed laws. But in the de/potic onè alone, ' 
without law, and without rule, directs every thing by his 
own will and caprice. L’ Efprit des Loix, Liv. 2. c. L 
fo. 10. Quarto Edition 1767. On the fubject of government 
fee that excellent author, alfo Locke on the fame fubjett, 
2V. 139, Sc. Quarto Edition 1768. Sidney on governa 
ment, Sir Thomas Smith's de Repub. Angl. And Acherly’s A 
Britannic Conftitytion. 

As to the Gothic government its origin and faults, &., 
See Monte/q. L’ Ejprit des Loix, Liv. 11. ¢ 8. fo. 236 
Quarto Edition. 

~ With refpe& to the feudal policy, how it limited 
government, See Robert/on’s Hif. Emp. Cha. V. 1 V. 16, — 
(Fe. e.) So far as to generals.—In the firit year of King 

William and Queen Mary, an aét was made for impower- 
ing his Majefty to apprehend and detain fuch perfons as 
he thould find juft caufe to fufpe& were confpiring againft 
the gevernment : by virtue of which, thofe who were fuf- 
pected of treafonable practices, were taken up and im- 
prifoned, without bail or mainprife, for fix months, Ge. 
Stat. 1 W. & M. c. 2. A like a& of parliament, to 
continue a fhort time, paffed in the reign of Queen dune, 

6 Ann. c. 15. And his Majefty King George th firit 
was impowered by ftatute, to fecure and detain’ fu(petted 
perfons, in the time of the late rebellion ; and all actions, 
fuits and profecutions, by reafon of any thing done to 
fupprefs the fame, and for the fervice of the government, - 
were made void. Stat. 1 Geo, 1. c. 8, 39, and others, 
Sufpending the habeas corpus att. See Habeas Corpus. 
Preaching againft the government. Vide Indictment. 
Montefquieu, {peaking of liberty, and alluding to the 
Englifp, fays, I muft own, that the practice of the fe 
nation that ever exifted, induces me to think that th 

are cafesin which a veil fhould be drawn for a pee] } 
over liberty, as it was cuftomary to veil the ftatues 4 wR 
the Gods. L?’ Efprit des Loix. Liv. 12. c, 19. 1 ye ; 
Quarto Edition 1767. 

Gobernos of de Chek at Chatham, Are abicets a; 
pointed to take care of, and relieve the poor and maimed 
Jeaman belonging to the Royal Navy. ee 

@race. Acts of parliament for a general sa me 
pardon, are called Aas of Grace. 7 Geo. 1. cap. a 
Se. i 

Graduates, (Graduati) Are fcholars who have ak ke T 
degrees in an univerfity. 1 Hen. 6. c. 3. f ; 

Gaffer, (Fr. Grefier, i. e. Scriba) A notary aie 
vener, ufed in the fat. 5 H. 8. c. 1. 

G@zaffio, zabio, A landgrave, or earl 
nec Graflio, banc lenitatem mutare audeat. 
Tom. 1. p. 100. f 

Gzaffium, A writing-book, regifter, or -cart 
deeds and a Annal. Eccl. Menevenfis apu ha 
Sacr, par. 1. pag. 653. 

Grail, (Gradale, or Graduale) A gradual or ‘book, con- 
taining fome of the offices of the Roman church——Gr; 
dale, fic ditum, & gradalibus in tali libro contentis. Lynde- 
wood. Provincial. Ang. lib. 3. It is fometimes taken for a 
mafs-book, or part of it, initiated by Pope Celeftine, ae 
430. See Stat. 37 H: 6. c 32. 7. 

Grain, is the twenty-fourth part of a penny 
Merch. Diét. Alfo grain fignifies any corn fown on gro as 
and there is what is fo called in the top of the bac 
than corn. Lit. Aleyn’s Rep. 80. ns 

Grand Biife, A writ in a real aétion to deere 2 
right of property in lands. See Magna Afffa. nee 

Gand Cape, Is a writ on plea of land, where the a 
tenant makes default in appearance at the day given, 
the King to take the land into his hands, eh 
Jud. 1. Vide Cape Magnum. 

Grand Days, Are thofe days in the vine wl 
folemnly kept in the Jans of Court and Chancer 
Candlemas Day in Hilary term, Afcenfion Day in 
term, St. Jobn the Baptift Day in Trinity term, 
Saints Day in Michaelmas term; which days are . 
Juridici, or no days in court, MMe: | 

Gand Diftrets, Is a writ fo called, not for the « 
tity of it, for it is very fhort, but for its quality; 
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body, or only a part of the people have the fovereign | chattels of the party diftrained within the county ; it igs 
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Seis either when the tenant or defendant is at- 
ed, and. appears not, but makes default ; or where 

nant hath once appeared, and after makes default, 
this writ is had by the Common Law im lieu of a 
oa Weftm. 1. cap. 44. 52 H. 3. cap. 






















































1D Fury, ls the jury that find bills of indiétment 
e jultices of peace, and gaol delivery, or of Oyer and 
iner, (Fc. “They ought only to hear witnefles for the 
; and to find a bill on probable evidence; becaule it 
accufation, and the party is to be put-upon his 
wards. But if the bill be againit Æ. for murder, 
opel on the evidence before them, be fatif- 
as fe defendendo, Sc. and fo return it ipecially ; 
may remand them to confider better thereof, or 
vidence at the bar, and accordingly direct the 
Boaedaale’s Tia?!) PSC. 157, 158. . But fee 
k..210. Where a grand jury refuies to prefent 
within their charge, Ge. a new grand ingueft 
impanelled, to inguire of the concealment of 
mer; on whofe defaults prefented, they fhall be a- 
|. Ibid. 155. A grand juror difciofing to any one 
ed, the evidence that appeared againft him, is guilty 
mifprifion, and liable to be fined and imprifon- 
Hawk. P.C. 59. Black. Com. 4 V. 126, 299. 
didtment and F ury. 
etfeanty, An ancient tenure, by military 
ee Chivalry. 
(Gravgia} A houfe or farm where corn is 
‘barns, granaries, ce. and provided with ftables 
oe” for oxen, and,other things neceffary for 


nite ds the perfon who has the care of fuch a 
0 or corn and hufbandry : and there was anciently a 
, or grange-keeper belonging to religious houfes, 
| look after their i or farms in their 
, ange Hib 2. cap. Cartular. St. Ed- 


nd which cannot eal by word EI 3 as of rever- 
F wfons in grofs, tithes, rents, fervices, com- 
ay It has alfo been taken generally, for 
j and grant of any thing whatfoever. 1 Inf. 
fae And grants are made by fuch per- 
cannot give but by deed: he that granteth is 
grantor, he to whom the grant is es is 
: Weft. Symb. See 234. 
head may be confidered, 


thie and interefis may be granted, by what 
n, and how grants shall be conftrued. 
y make grants, and who may take by grant. 


LI n cannot grant that wnich he hath itt, or more 
he hath: though he may covenant to purchafe an 

an levy a fine to ufes, which will be pood.” Bac. 
_A perfon may grant a reverfion, as well as a 
but the law will not allow grants of titles 
gr interefts, or of fuch interefts, as are 
Ibid. A bare: pofibility of an intereft, 
; aright of entry, or thing in action, 
c. may not be granted over to a ftranger. 

Ses 65 2 Inf. 214. 4 Rep. 66. It was formerly 
d, t _ grant of all a man’s goods and chattels, 
id pafs; now *tis held the contrary, that 
Goeds and Chattels do not extend to bonds, 
jalties, being things in aétion, unlefs in 
SRE. 33. | 1-In/f, 152. See 2 Geo. z 
n grants there muft be a foundation of intereft, 
not be binding : Jfa perfon grants a rent- 
„lands, when he hath nothing in the 
will be void. Perk. 15. Though it is 
ant an annual rent out of land, wherein 
d of intereft, yet it may be good to charge 
the grantor, Owen Rep. 3. A man may 
t an annuity for him, and his heirs, to commence 
anil and it fhall charge the tiem Bas. Max. 





quilite : 
A perfon cite of the thing granted. 3, That there be 
a thing grantable. 

as the law requires. 
and acceptance of the thing granted, by him to whom 
made. 

needful, 
good, without attornment of tenants, notice being given 


Litt. 1. 
granted, all is granted neceflary to injoy fuch ufe: 
in the} grant of a thing, what is requifite for the obtain- 


Se: “eon 


58. And after the grant of an annuity, €c. is determined, 
debt lies for the arrears ; and the perfon of the tertenant 
will charged. 
rent, or other thing that lies in grant, without limita- 
tion of any eitate, by the delivery of the deed, a freehold 
paffes : 
(Je. it is void for uncertainty. Dav. Rep. 45. a 


If a common perfon grants a 


7 Rep. 39. 


but if the King make fuch a grant of a rent, 


A grant to a man, with a blank for his chriftian 


name, is void, except to an officer known by his office, 
when it muft be averred : 
grantee’s chriftian name is miftaken. 
And grants may be void by incertainty, impoffibility, be- 
ing againit law, on a wrong title, to defraud creditors, 
iTe. 
be granted, or held without deed : 
grantable, is granted with other things, the grant will be 
void for all. 
confidences are perional things,-and may not be granted 
over to others 
and the like: 
fonal, 


379s 


and it is the fame where the 
Cro. Eliz. 328. 


1 Inf. 183. Such things as lie in grant, may not 


and if any thing not 
2 Shep. Abr. 269, 271, 273. Trufts and 
in moft cafes; as offices of truft, 
but all kinds of chattels real and per- 
are grantable. Perk. Se. 99. Plowd. 1415 . 


If one grant any thing that lies in livery, or grant, and 


that is iz efe at the time of the grant, in fee, or for life, 
and the eltate is to begin at a day to come; this for the 
moft part will be void: but a leafe or grant for years, 
may be good zz futuro; and may be to one for term of 
years, or years determinable on lives, and after to ano- 
ther, to begin at the end of that eftate. 

8. 
fife of land, and he grants a rent out of it; 
good, and will faften upon the land after the eftate of the 
tenant for life is ended: and if a perfon grant rents, Ge. 
and a ftranger take them at that time; in this cafe the 
grant will be good, for one may not be out of poffeffion 
of thefe things but at his pleafure. 
man grants that to one, that he hath granted before to 
another, for the like term, &¥c. the fecond grant will be 
void. 
made by thefe words, wiz. Have Given, Granted and 
Confirmed, c. 
according to a reafonable fenfe, and not be ftrained to what 
is unlikely. 
that grants fhall be expounded according to the fubftance 
of the decd, not the ftriét grammatical fenfe; and 
agreeable to the intention of the parties. 


5135 


5 Rep. 1. Dyer 
Where a man hath a reverfion after an eftate for 
the grant is 


Perk. 92, 98. Ifa 


Dyer 23. Perk. Se. 102. Grants are utually 
And words in Grants fhall be conitrued 


Hob. 304. Alfo it hath been adjudged, 


1 Inf. 146, 


To bic good grant the following things are re- 
. That there be a perfon able to grant. 2. 


4. That it be granted in fuch manner 
5. That there be an agreement to, 


And 6. There ought to be an attornment where 
1 Inf. 73. But grants and conveyances are 


them of the grants, by flat. 4 Ann. c. 16. f. 9. Grants 


are taken moft ftrongly againft the grantor in favour ot 
the grantee : 
immediately, and not a ftranger, or any in futuro; and 
if a grant be made to a man and his heirs, he may affign 


the grantee himfelf is to take by the grant 


at his pleafure, though the word Afigns be not expreffed. 
Saund. 322. The ufe of any thing being 
and 


ing thereof is included. 1 Jnf. 56. So that if timber 
trees are granted, the grantee may come upon the gran- 
tor’s ground to cut and carry them away. 2 Inf. 309. 
Plowd. 15. 

Where the principal thing is granted, the incident 
fhall pafs; but the principal will not pafs by the grant 
of the incident. 1 Jx/f. 152. A Lord of a manor can- 
not grant the fame, and referve the Court Baron, it be- 
ing infeparably incident. Ibid. 313. A grant of a ma- 
nor, without the word cum pertinentiis, will pafs all things 
belonging to the manor: the grant of a farm will alfo 
pafs all lands belonging to it ; but a grant of a mefluage 
paffes only the houfe, outhoufes and gardens. Owens 
Rep. 51. Tot. il. maner de A. may be taken in the fingu- 
lar, or plural number ; and dafhes and abbreviations in 

5 0 granti 


grant} hall be fo taken that the grant be not void. 9 
Rep. 48. When lands are granted by deed, the houfes 
which ftand thereon will pafs ; houfes and mills pafs by 
the grant of all lands, becaufe that is the moft durable 
thing on which they are built. 4 Rep. 86. 2 And. 123. 


By grant of all the lands, the woods will pafs: and if a 
man grant all his trees in a certain place, this paffeth the 


foil ; tho’ an exception of wood extends to the trees 
only, not the foil. 1 Roll. Rep. 33. Dyer 19. § Rep. 
Fide 


Trees in boxes will not pafs by the graat of the land, 
&, as they are feparate from the freehold. Mod. Cafes 
170. A man grants all his wood that fhall grow in 
time to come; it is a void grant, not being in efè. 3 
Leon. 37.. A grant de veftura terre paffeth not the free- 
hold; therefore the grantee hath no authority to dig 
in it by virtue of fuch a grant. Ow. 37. By the grant 
of lands in the pofleffion of another, it is good if fuch 
other be in pofieflion, let the poffeffion be by right, or 
wrong. 1 Rell. Rep. 23. Ifa grant is general, and the 
lands” granted reftrained to'a certain Vill, the grantee 
fhall have no lands out of the Vill. z Rep. 33. IGI 
grant all my lands in D. which I had by the grant of 4. 
B. this is a good grant of all my lands in D. whether I had 
them of 4. B. or any other. Mich. 2. Fac. 2. It has been 
held, that where a grant is made of lands and tenements in 
D. copyhold lands will not pafs; for they cannot pafs 
otherwife than by furrender. Owen 37 

Where lands are certainly defcribed in a grant, witha 
recital as granted to A. B. Sc. though they were not thus 
granted, it has been adjudged that the grant was good. 10 
Rep. vro. If a firt defcription of lands in a grant is falfe, 
notwithftanding the fecond be true, nothing will pafs by 
it; though if the firt be true, and the fecond falfe, the 
grant may be good. 3 Rep.10. The word grant, where 
it is placed among other words of demife, &c. fhall not 
enure to pafs a property in the thing demifed; but the 
grantee hall have it by way of demife. Dyer 56. 

Of grants fome charge the grantor with fomething he 
was not charged with before; others difcharge the gran- 
tee of fomething wherewith he was before charged, or 
chargeable. If aman grant to me a rent-charge; and 
after I grant to him, that he fhall not be fued for this 
rent; thisis good to bar me of bringing an action, tho’ 
f may {till diftrain for the rent: And if one grants to his 
leflee for life or years, that he fhall not be impeached for 
waite; it will be a goad difcharge, and may be pleaded. 
7 H. 6. 43. Bro. Grant 175. Kelw. 88. See 1 Rep. 
147- 10 Rep. 48. and tit. Condition. 


Il. Who may make grants, and who may take by grant. 

Any natural perfon, or corporate body, (not prohibited 
by taw, as infants, feme coverts, monks, ĉ&e.) may make 
a grant of lands, and be a grantor; and an infant, or 
woman covert, may be a grantee. Perk. 3, 4, 43, Ge. 
‘Though the infant at his full age may difagree to the 
grant, and the hufband difagree to the grant to his wife. 
Lbid. 

But herein the law diftinguifhes between fuch grants 
as are void, and only voidable; the firft of which are all 
fuch gifts, grants or deeds, made by an infant, which do 
not take effe& by delivery of his hand; as if an infant 
give a horfe, and no delivery of the horfe with. his hand, 
and the donee take the horfe by force of the gift, the in- 
fant fhall»have an action of trefpafs, for the grant was 
merely void. Perk. eG. 12, 19. Butif an infant enters 
into an obligation, makes a feoftment, levies a fine, or 
fuffers a recovery, thefe are not void, only voidable. 
Perk, (8. 12, E3: 

A grant by a feme covert is void, for no act of her’s 
can transfer that intereft which the intermarriage has veft- 
ed in the hufband. See 2 New Abr. 648. Perk. fet. 6. 
See Infant and Baron and Feme. 

Grants made by perlons zon Jane memorig, are good 
again themfelves ; but they are voidable by their heirs, 
éc. A man that is born dumb, or dumb and deaf, if he 
have underitanding, by making figns, he may grant his 
land to another; not one who is born deaf, dumb and 
blind alfo. 1 Cos Inf.2. A perfon attainted of, treafon, 
or felony, may make a deed of gift, or grant, and be 
good againft all: perfons, except the King, and the lord 
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of whom the lands are held ; and for relief in prifon; they 
may be good againft them likewile. i Inf. 2. Perk. fed 
26, 31. See Capacity. 

The grants of perfons under pe are void, that is; 
if they were made under an apprehenfion of fome bodily 
hurt, or if the grantor were imprifoned without caufe, 
and the grantee refufed to releafe or difcharge him, unlefs 
he made fuch grant. 2 Inf. 483. See Dure/s. 

But menacing to burn houfes, or fpoil, or carry away 
the party’s goods, are not fufficient to avoid the grant; 
for if he fhould fuffer what he is threatned, he may fue 
and recover damages in proportion to the injury done him. 
4 Inft.485. Perk. Seg. 18. 

If there be father and fon of the fame name, and the 
father grants an annuity by his name, without any addi- 
tion, it fhall be intended the grant of the father; and 
if the fon being of the fame name with his father grant 
an annuity without any addition ; yet the grant is good, 
for he cannot deny his deed. Perk. /e@. 37. 

There are but few (if any) perfons excluded from being 
grantees, therefore a man attainted of felony, murder, 
or treafon, may be a grantee; fo of the King’s villein, an 
alien, one outlawed in a perfonal ation, or a baftard, 
may be grantees. Perk. fect. 48. A baftard, who is 
known to be the fon of fuch a one, may purchafe, or be 
a grantee by fuch reputed name; for all furnames were 
originally acquired by reputation. Ca: Lita tN aRal. 
Abr. 43, 4 

A ay covert may. be a grantee, therefore ifj a a 
rent-charge be granted to a feme covert, and the deed is © 
delivered to her without the privity of her hufband, 
and the hufband dies before "any difagreeement made 
by him, and before amy day of payment, the grant 
is good, and fhall not be avoided, by faying, that the 
hufband did not agree, &c. but the difagreement of the ; 
hufband ought to be fhewn. Perth. fea. 43. 

Altho’ aggregate corporations are invifible and orib 
only in fuppofition of law, yet they are capable of taking 
by grant, for the benefit of the members of rag cona 
tion. Co. Lit. g. 1 Saund. 344. 

Gants of the ting. The King’s grant is good fr 
himfelf and fucceffors, though his fucceflors are 
named. Yelu. 13. Before the ftatute de prarogativa 
Regis, dowers, advowfons, and other things, have paffed 
by the general grant of the King; but by that ftatute 
are to be granted in exprefs words, 1 Rep. 50. The] 
may not grant away an eftate tail in the crown, &e. A 
the law takes care to preferve the inheritance of the King 
for the benefit of the fucceffor. 2 And. 154. Style 263. 
See Jenk. Cent. 307. A grant may not be arr 
King which tends to a monopoly, againft the inter 
liberty of the fubjeét: Nor can the King m r: 
non obfłante any ftatute made, or to be made; if fe 
any fubfequent ftatute prohibiting what is granted, will be 
a revocation of the grant. 11 Rep. 87, Dyer sz. Wh 
the King is reftrained by the Common law to make 2 
grant, if he makes a grant non obffante the Common 
law, it will not make the grant good; but when he 
may lawfully make a grant, and the law requires he fh 
be fully apprifed of what he grants, and not be deceived, 

a non obftante {upplies it, and makes the grant good: If 
the words are not fufficient to pafs the thing granted, ; 3i 
non obftante will not help. 4 Rep. 35. Nel. Abr. 

If a grant is made by the King, and a former grant is ; 
in being of the fame thing, if it be not recited, the gr oe ; 
will be void: And reciting a void grant, when there 
another good, may make the King’s grant void. 

77. Cro. Car. 143. But there may bea zon tik ol iF 
a former grant. If the King is deceived in his] grant, ase 
where it contains mere than was intended to be pes Sg 
or if there be any deceit in the confideration, &c. fuch — 
grant of the King is void. § Rep. 94. Moor 293. And 
the King’s grants may be void, by reafon of ince 
as if debts and duties are granted, without faying in an 
ticular what duties, &c. 12 Rep. 46. But where the 
is a particular certainty preceding, they fhall not be des 
ftroyed by any incertainty or miftake which follows: An 
there is a diftin&tion where a miftake of title is prajadi, A 
cial to the King, and when it is in fome defcription 7 
the thing Which is fupplemental only, and not materi 
3 
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1% _where it is faid in our ftatates, that judgment fhall be put 
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of iffuable. 1 Mod. 195+ Fhe King grants the manor of 


D. which he has by the attainder of a certain perfon, &'c. 


and in fa& the King hath it not fo; this grant is void. 


10 Rep. 109. 

If the King grants a meffuage of the value of 5 /. a 
year to 4. B. and it be of the yearly value of 1o/. the 
value being in the fame fentence with the grant, will 
make it void: Though if it be mentioned in another 
fentence it may be good. Fenk. Cent. 261. The grant 
of the King to a corporation, that they fhal! not be im- 
pleaded for lands, nor for any caufe arifing there, elfe- 
where than before themfelves, &c. This doth not bind 
the King where he is party : And the King by his grant 
cannot exclude himfelf from profecuting pleas of the 
crown; for it concerns the publick government. Kelw. 
88. Dyer 376. Fenk. Cent. 190. 


of rent, where the rent has been anfwered before procefs 
iffued. 21 Fac. 1. c. 25. Grants of felons goods how 
to be inrolled. 4 & 5 W. & M.c.22.f. ». The 
crown reftrained from granting lands, except for 31 years, 
Ge. 1 dan. ft. 1. c. 7+ fed. 5. Forfeited eftates ex- 
cepted. 1 dun. ft. 1. 6e 7. fe 8. 

_ The King cannot grant a thing intrufted to him in re- 
fpett of his fovereignty : As, the tapfe of a church, before or 
after it becomes void. 2 Rol. 187. 1.32, 35. Nor, pur- 
veyance, butlerage, prifage, ec. 2 Rol. 187. 1. 35. 
Nor, the power to make a difpenfation of a ftatute. 7 


Co. 36. 4. Sohe cannot grant the lands, or goods of 


a recufant convi, before the commiffion returned. 2 
Rol. 184. l: 20. Nor, the lands or goods of one attaint- 
ed of treafon, before his attainder. Per 6 F. 5. cont. 

Dy.108. a. ‘Tho’ the treafon was committed at the time 
be tea and the forfeiture has relation to the offence. 

Dy. 108. 

“So the King cannot grant the profecution, or execu- 
gi of any penal ftatute to another ; for it is intrufted 
with him as the head of the publick-weal. R. 7 Co. 
37 a, Nor, the penalty or benefit of a penal ftatute, 
before it be recovered. 7 Co. 36. b. 37. a. Nor, any 
ne or forfeiture of a particular perfon, before he be con- 
itted. | Declared by the Stat. 1 W. ES M. 2. that fuch 
rant or promife is illegal and void. 

Gantz, Is ufed for grandees, in the Parl. Roll 6 Ed. 3. 
a 5, 6 Et les dit% Countz, Barons, &¥ autre Grantz, 


Be, 







afsshearth, The grafng or turning up the earth 

a plough ; Saget recpinianity korice for the in- 
or tenants of the manorof Amerfden in Oxfordjhire, to 
ng their ploughs and do one day’s work for their lord, 

aş called gra/s-hearth or grafs-hurt : And we fill fay the 
kin is gra/ed or flightly hurt, anda bullet gra/es’on any 

‘a gently turns up the furface of what it Rrikes 
upon. Paroch. Antig. 496, 497. 
 6:aba, A little wood or grove: Unam Carucatam 
terre cum gravis Ê pafiuris eidem pertinens Mon. Ang. 
Tom. 2. p. 198. Co. Litt. 4. 

‘Gavare ¢ Gzabatio, An accufation or impeachment. 
Leg. Etheld. cap. 19. 

abe., The names of places ending with grave come 
from the Sax. graf, a wood, thicket, den or cave. 

abers, OF feals and. ftones fhall give to every one 
their weight of filver and gold, on pain of imprifonment. 
Stat.7 Ed. 3. cap. 7. 

i 2a 5ict, (Pecuarius) A breeder, or keeper of cattle, 
mentioned in the Statute 2¢ Hen. 8. See Cattle. 

‘Great en, Are fometimes underftood of the Tem- 
sig in the higher houfe of Parliament, as by 
stat. 43 Ed. 3. cap. 2. and fometimes of the members of 
the Houfe of Commons, as by 2 R. z. 

- Guat Heat of England. See Keeper of the Great 
Seal, and Treafon. 

Gre, (Fr. Gre, i. e. Good liking or allowance) In our 
Jaw fignifies fatisfaction ; as to make gree to the parties, 
is to agree with, and fatisfy them for an offence done. And 









in fufpence till gree is made to the King of his debt; it is 
taken for fatisfaction. 1 R. 2. cap. 15. 25 Ed. 3. cap. 
19. 



















Jeiregerefa, portgertfa. 
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Green Cloth, OF the King’s Houfbold, fo tetmed. frone 
the green cloth on the table, is a court of juitice compofed 
of the Lord Steward, 'Treafurer of the Houfhold, Comp- 
troller, and other officers, to which is committed the go- 
vernment and overfight of the King’s court, and the keep- 
ing of the peace within the verge; Gc. See Counting- 
houfe. 

Gireenhets or G:een-hue, Is all one with vert in foretts, 
&Sc. Manwood, Par. 2: cap. 6. num. §: 

Greenland Company. A joint ftock of 40,000 /. was 


| by ftatute to be raifed by fubfcribers, who were incorpo- 
(rated: And the company to ufe the trade of catching 


whales, &c. into and from Greenland, and the Greenland 


feas; they may make by-laws for government, and of per- 
‘fons employed in their fhips, &e. 
| cap. 17. 
` The King’s grantee fhall not forfeit for non-payment | 


Stat: 4 FSW. 3: 
But any perfons who will adventure to Green- 
land for whale-fifhing, fhall have all privileges granted to 
the Greenland Company, by 1 Ann. cap. 16. Any fub- 
jects may import whale-fins, oil, &c. of fifh caught in 
the Greenland feas, without paying any cuftoms, Se. 

Stat. 10 Geo. 1. cap.16. And fhips imployed in the 
Greenland fifhery are to be of fuch burden, provided with 
boats, fo many men, fifhing-lines; harping irons, &c. 
and be licenfed to proceed ; and on their return fhall be 
paid 20s. per tun bounty for whale fins, &<. imported. 
6 Geo. 2.8cap. 33. A further bounty, or allowance of 10 s. 
a tun, is granted tothis company, to be paid by the com- 
miffioners of the cuftoms; during war; and the fea- 
men fhall not be impreffed from that fervice, by 13 Geo. 
Z. cap. 28. 

A fecond bounty of zos. per tun given. 22 Geo. 2: 
c. 45. 28 Geo. 2. ¢.z0. No larger bounty than 400 tuns. 
28 Geo. 2. c. 20. fe@.6. Every fhip employed in the 
fifhery to have one apprentice for every 50 tuns burden. 
28 Geo. 2. c. 20; fe. 5. Bounty may be infured. 28 
Geo aren 2O: 2a 2: 

@reen-Dilver. There is an ancient cuftom within the 
manor of Writtel in the county of Efex, that every tenant 
whofe fore-door opens to Greenbury, hall pay a halfpenny 
yearly to the lord, by the name of green filver. 

Green War. Is where eftreats are delivered to the fhe- 
riffs out of the Exchequer, under the feal of that court, 
made in green wax, to be levied in the feveral counties : 
this word is mentioned in the /fatute 43 Ed. 3. cap. g. 
and 7 H. 4. cap. 3. 

@®zeentoich Wofpital. A duty is laid on all foreign- 
built fhips for the relief of decayed feamen in Greenwich 
Hofpital, Fc. by Stat. 1. Fac. z.cap. 18. And every fea- 
man fhall allow out of his wages 6 d. a month, for the 
better fupport of the faid hofpital: for which duty re- 
ceivers are appointed, who may depute officers of the cu- 
ftoms, é¥c. to colle& the fame, and examine on oath ma- 
fters of hips, Be 8 SQW. 3. é 23. Se. 10 dum 
2 Geo. 2. cap. 7. 

Provifions for fecuring the payment of the 6d. per 
month from privateers. 18 Geo. 2. c. 31. Regulations 
for fecuring prize-money belonging to the hofpital. 20 
Geo. 2. c. 24. “Penalties on penfioners or fervants pawn- 
ing cloths or imbezilling ftores, 20 Geo. 2. c 24. /eé. 
ró r7: 

The governors empowered to grant out penfions to 
decrepit feamen. 3 Geo 3. c. 16. See Navy and Mariner. 

Greve, (Sax. Gerefa) A word of power and authority, 
fignifying-as much as comes or vicecomes 3 and hence comes 
our /hrieve, portreve, &c. which by the Saxons were written 
Lambert in his expofition of Saxoz 
words, verbo prefectus, makes it the fame with reve. . See 
Hoveden Part. pofter. Annal. fol. 346. 
zils, A kind of fmall filh. Stat. 22 Ed. 4. 

@zith, Is a Saxon word, fignifying peace. Terms de 
Ley. 

Grithbreche, (Sax. Grythbryce, i. e. Pacis frađio) 
Breach of the peace.—In caufis Regiis Grithbreche 100 
Sol. emendabit. Leg. Hen. 1. cap. 36. 

@rithftote, (Sax. Sedes Pacis) A place of fantuarye 
See Fridffol. 

Grocers, Were formerly thofe who ingroffed merchan- 
dife. Stat. 37 Ed. 3. c. 5. It is now a particalar and 
well known trage; dnd the cuftom duties for grocery. wares 

and 


« 





education of fuch perfons as are not of fuficient difcretion 
to guide themfelves and their own affairs, as children and 
ideots, (ufually the former) being as largely extended in 
the Common law as tutor and curator among the civilians. 


Blount. 
Under this head we may confider, 
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and drugs, are particularly afcertained, by the ftatute 2 
W.& M. Sef. 2. c. 4. 

Raifins imported to pay but five pounds, and currans 
fifty shillings for every hundred pounds value. 4% 5 
W&M. c. 5. 109.: Currans imported in Englifb or 
Venetian shipping, how exempt from paying of the fub- 
lidy granted by 3 & 4 Ann. c. 5. ea. 1. 4 Ann. c. 6, 
fe. 3. 8 Ann. c. 13. fed. 21... Every hundred weight 
óf raifins imported pays five fhillings. 8 dum. c. 7. 
Jed. 6. Importers of raifins what time to have for pay- 
ment of duties, and what allowance for prompt payment. 
8 Ann. c. 7. fed. 12. Landing raifins without entry, or 
unfhipping with a defign to land them before payment of 
duties, what to forfeit. 8 Ann: ce 7. fea. 14s 17. Du- 
ties in what cafes to be repaid on exportation. 8 dyn. c. 
7. fe. 15. And howto be levied. 8 Ann. ce 7. fed. 16. 
Vide Aromatarius. 

zonna, A deep pt, or bituminous place, where turfs 
are dug to burn. Hoved. 438. Mon, Ang. Tom. 1. p. 

































I. The feveral kinds of guardians, and how they are 
appointed. 

Il. Who may be guardian, and of the guardians interef in 
the body and lands of the ward, and what he may 
lawfully do, fo as to bind the infant. SIs 2 

II. Of the infant’s remedy againf? the guardian, and of 
obliging him to account, &c. ’ 7 


I. Of the feveral kinds of guardians, and how they ars . 
appointed. ai 
A guardian is either legitimus, teflamentarius, datus, or 
cufiumarius: he that is a legitimate or lawful guardian is 
{o jure communi, or jure naturali ; the firt as guardian in 
chivalry, in fa&, or in right; the other de jure naturali, 
as father or mother: A žeßamentary guardian was by the 
Common law ; for the body of the minor was to remain 
with him’ who was appointed, till the age of fourteen ; 
and as for his goods it might be longer, or as long as 
teftator appointed; but.as to this matter there ate feveral 
ftatutes: Guardianus datus was by the father in ‘his life 
time, or by the Lord Chancellor after the death of the fa- 
ther; and where there is a guardianfbip by the Common 
law, the Lord Chancellor can order and intermeddle; but 
where by ftatute, he cannot remove either the child, or the 
guardian :. Guardianfhip by cuffom, is of orphans by the 
cuftom of London, and other cities and boroughs; and in 
copyhold manors, by the cuftom it may belong to the 
lord of the manor to be guardian himfelf, or eee 
ones -3-Salk. Rep. 176, 177. The guardianfhips by the 
Common law, are guardians in chivalry; (taken away 
by ftatute) guardians by nature, fuch as the father o 
mother; gurdians in focage, who are the next of blood, 
to whom the inheritance cannot defcend, if the father does 
not order it-otherwife ; and guardian becaufe of ; tit > 
when the father by will appoints one to be guardian of 
his child. 1 Inf. 18. 2 Inff. 305. 3 Rep. 37. ne 
The “fir “flatute, that gave the father a power 
of appointing, was the 4 & 5 W. & M. cap. 8 
which provides under fevere penalties, fuch as fine 
imprifonment for years, <“ That nobody fhall take z 
any maid or woman child unmarried, being within Ñ 
age of fixteen years, out of or from the poffeffion, cu 
tody or governance, and againft the will of the father 
fuch maid or woman child, ur of fuch perfon or per! 
to whom the father of fuch maid or woman child by his 
lat will and teftament, or by any other aé in his life- 


a 

zoom, Is the name of a fervant in fome inferior place. 
33 Hen. 8. cap. 10. and is generally applied. to fervants 
in ftables: But it hath a {pecial fignification, extending 
to Groom of the Chamber ; Groom of the Stole, &c. which laft 
is a great officer of the King’s houfhold, whofe precinct 
is properly the King’s Bed Chamber, where the Lord 
Chamberlain hath nothing to do ; and fole fignifies a 
robe of honour. Lex Con/titut. p. 182. . Vide Garcio. 

-~ @zo0m-Pozter, An officer or fuperintendant over the 
royal gaming tables; and in Latin is writ dule Regie ja- 
nitor Primarius. 

` Grols, (Grofus) In gros, abfolute, intire, not depend- 
ing on another ; as anciently a willein in grofs was {uch a 
fervile perfon as was not appendant or annexed to the lord 
or manor, and to go along with the tenure as appurtenant 
to it; but was like the other perfonal goods and chattels 
of his lord, at his lord’s pleafure and difpofal; fo alfo 
advow/in in grofs differs from advow/on appendant, being 
diftinét from the manor. Co, Litt. 120. See Black. Com. 
ZV, 22. ` 

Goffe bois, (Fr. Gros bois, i. e. great wood) Signifies 
fuch wood as by the Common law or cuftom is reputed 
timber. 2 Inf. 642, 

Grots, (common in, or Common at large,) is fuch as is 
neither appendant nor appurtenant, to land, but is an- 
nexed to a man’s, perfon ; being granted to him and his 
heirs by deed : or it may be claimed by prefcriptive right, 
as by parfon of a church, or the like corporation fole. 
‘This is a feparate inheritance, entirely diftinét from any 
landed property. Black. Com. 2 V. 34. 

®2ols-weight, The whole weight of goods or merchan- 
dife, duft and drofs mixed with them, and of the cheft, 
bag, &e¢. out of which tare and tret are allowed. Mer- 
chants Dig. 

@zot, (Fr.). A den, cave, or hollow place in the 
ground ; alfoa fhady woody place, with {prings of water. 
Li Fr. DiG. r 

Goundage, A cuftom or tribute paid for the ftanding 
of a fhip in a port. 

Gioufe, Are the red and black heath game, for pre- 
ferving of which, no heath, furze or fern fhall be burnt 
on any heaths, moors or other waftes, between the 2d of 









time, hath or fhall appoint, affign, bequeath, give or 
grant the order, keeping, education and governance of 
{uch maid or woman child.” 1 Sid. 362,00 
Guardianfhip by flatute, is by the 12 Car. 2 
by which it is enacted, “ That a father by deed 
time, or by will, may difpofe of the cuftody of © 
under twenty-one years of age, and not married 
time of his death, and whether then born, ite 
Ja mere, during the minority, to any perfons, no 
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February and 24th of Fune, by Stat.4 9 5 W.B M. c. 23. 
 ®zolwme, An engine to ftretch wollen cloth after it is 
woven; mentioned 43 Ed. 3. c. 10. 

Grotwrh-halfpenny, Is a rate fo called and paid in fome 
places for the ithe of every fat beaft, ox, or other unfruit- 
ful cattle. Clayton's Rep. 92. 

@zuavii, (From the Fr. Gruyer) Signifies the principal 
officers of the foreft in general. 

Guard, (Fr. Garde, Lat. Cuffodia) A cuftody or care of 
defence. And fametimes it is ufed for thofe that attend 
upon the fafety of the Prince, called the Life guard, Se. 
fometimes fuch as have the education and guardianfbip 
of infants; fometimes for a writ touching ward/bip, as 
droit de gard, ejeGione de gard, and ravifbment de gard. 
F. N. B. 139. 

Guardian, (Fr. Gardein, Lat. Cuftos, Guardianus) Sig- 
nifies him who hath the charge or cuftody of any perfon 
er thing; but commonly he who'hath the cuftody and 





recufants; who may maintain action of trefpab, & 
againft unlawful takers away of fuch children, and take 
into cuftody their lands, ce.” And by this ftatute th 
ther may appoint a guardian to his heir, for any t 
he is twenty-one years old; and fuch guardian tha 
the like remedy for his ward, as the guardian in fe 
at Common law. 2 Nel/: Abr. git. But if t 
appoint no guardian to his child, the ordinary or 
court may appoint one for the perfonal eftate until 
of fourteen: And as to his lands, there fhall | 
dian in focage, Jc. as heretofore. 2 Lewv.2' 
If a bifhop appoints a gwardian of goods and lar 
it will be void; for it may be only of goods and cha 
and guardianfoip is a thing cognifable by the tempo 
courts, where a devife is made of it, which courts > tO 
judge whether the devife be purfuant to the tata 
Vent. 207. Acopyhold tenant is not within the 
12 Car. 2. ¢. 24, to difpofe of the cuftody of his childre 
2 
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for it belongs to the lord or others, according to the 
My 1 of the manor: But the lord of a manor hath no 
_. power by the Common law, without fome particular cuf- 
Yom, to grant the guardianjhip of an infant copyholder. 
; Guardianfbips are not only 
by the Common law, by Statute law, and by particular 
cuflom 5 but are alfo diftinguifhed into guardian in focage, 
ardian appointed by the father, and guardian affigned 
And a tather or mother, 
without aflignment, are guardians of women, children, 
ic. Stat. 4 & 5 P. & M, cap. 8. 
may be brought into court, and afked whether fhe be 
willing to ftay with her guardian. 
~The hufband of a woman under age cannot difavow a 
, guardian made by the court for his wife. 
An infant, ’tis faid, cannot revoke the authority of the 
guardian : but the court may difcharge one guardian, and 
align another at their difcretion ; and the juftices of Nif 
rius, & c. may aflign a new guardian. 
456- Noy49. 1 Danv. Abr.604. The court will aflign 
a guardian to an infant to fue, or defend actions, if the in- 
fant Comes into court and defires it: or a judge at his 
chambers, at the defire of the infant, may aflign a perfon 
named by him to be his guardian; but this laft is no re- 
cord until entered and filed by the clerk of the rules: the 
heir muft be in perfon in court, for the appointment of a 
cardian for his appearance. 1 Lill. 656. 


0. 395. Lutw. 1190. 


1 Lil}. Abr. 655. 


A female infant 


: Mic Who may be guardian, and of the guardian’s intere/t 
‘the body and lands of. the ward, and what he may 
vfully do, fo as to bind the infant. 

Where land defcends of the part of the father, there the 
ne tof kin on the part of the mother fhall have the guar- 
anfhip ; and fo on the other fide, and not fuch a kinf- 


ian before a judge, at his chambers, or in court, 
e Chancery : alfo after the minor is come to the 


ardian by nature, yet a man may be guardian to an 
againft his father, for prevention of wafte ; which 
rfeiture of guardianfhip. Hard. 96. 

a woman hath iffue a fon by a former hufband, and 
ties a fecond hufband, feifed of focage lands, by 
om fhe has ifue another fon, and the hufband and 
die, leaving the faid fon under fourteen, his brother 
alf blood fhall be guardian in focage, as next of 
whom the inheritance can’t defcend. 


_ It is clearly agreed, That the King as pater patrie, 
vel ardian of all infants, ideots and lunaticks, 

take care of themfelves ; and as this cafe can’t 
cifed otherwife than by appointing them proper 
s or committees; it feems alfo agreed, that the 
ay, as he has done, delegate the authority to 
Chancellor; therefore at this day, the court of 
cery is the only proper court, which hath jurifdiction 

pointing and removing guardians, and in preventing | 
id others from abufing their perfons or eftates. 
14. 4Co. 126. Beverley’s cafe, and in Staundf. 


id as the court of Chancery is now invefted with 
thority, hence in every day’s practice we find that 
etermining, as to the right of guardianfhip, who is 
tof kin, and who the mof proper guardian ; as 
s are made by that court on petition, or motion, 
provifion of infants during any difpute herein ; as 
fife guardians removed or compelled to give fecurity ; 
thers punifhed for abufes committed on infants, 
tual care taken to prevent any abufes intended 
n their perfons or eftates; all fuch wrongs and 
es being reckoned a contempt of that court, that 





hath by an eftablithed jurifdi@tion the protection of ali 
perfons under natural difabilities. 2 Mod. 177. 

Guardian in focage fhall make no watte, nor fale of the 
inheritance, but keep it fafely for the heir: and where 
there hath been fome doubt of the fufficiency of a guar- 
dian in focage, the Chancery hath obliged him to give 
fecurity. 2 Mod. 177. Alfo a guardian may be ordered 
to enter into fecurity by recognifance, not to fuffer a fe- 
male infant to marry whilft in his cuftody; and to permit 
other relations to vifit her; Efc: 2 Lev. 128. And the 
court of Chancery will make fuch guardian give fecurity 
not to marry the infant without the court is firft acquainted 
with it, 2 Cham Rep. 237. Before the act of 12 Car. 2. 
c. 24. Tenant in focage might have difpofed of his land, 
in truft for the benefit of the heir ; but it is faid he could 
not devife or difpofe of the guardianfhip or cuftody of the 
heir from the next of kin to whom the land could not de- 
{cend, becaufe the law gave the guardianfhip to fuch next 
of kin. Kew. 186. But now tenant in focage may no- 
minate whom he pleafes to have the cuftody of the heir, 
and the land fhall follow the guardianfhip, as an incident 
given by law to attend the cuftedy ; and fuch fpecial 
guardian cannot aflign the cuftody by any att, the truft 
being perfonal ; nor fhall it go to the executor or admi- 
niftrator of the guardian, but determines by his death. 
Vaugh. 180. Dyer 189. 

As the law hath invefted guardians not with a bare 
authority only, but alfo with an intereft till the guar- 
dianfbip ceafes; fo it hath provided feveral remedies for 
guardians againft thofe who violate that intereft; there- 
fore at Common law there were remedies both droi- 
tural and poffeffory, to recover the guardianfhip. 2 Init. 
go. 9 Co. 72. 

A guardianfhip of a minor is an intereft in the body and 
lands, Jc. of one within age. Guardians to infants, 
appointed by the court to fue, may acknowledge fatif- 
faction upon the record, for a debt recovered at law for 
the infant. Trin. 23 Car. B. R. A guardian in focage ` 
may keep courts, in the infant’s manors, in his own name, 
grant copies, &e. He is dominus pro tempore, and hath 
an intereft in the lands. Cro. Fac. 91. Such guardian 
may let the land for years, and avow in his own name 
and right; and his leffee for years may maintain eject- 
ment: but he cannot prefent to an advowfon, for which 
he may not lawfully account; and the infant muft prefent 
of whatfoever age. Cro. Fac. 98, 99. Though it is 
faid, if the infant be within the age of difcretion, his 
guardian may prefent. 8 E. 2.10. A guardian for nur- 
ture of the minor appointed by will, hath power to make 
leafes at will only. Cro. Eliz. 678, 734. Guardians are 
to take the profits of the minor’s lands, &c. to the ufe of 
the minor, and account for the fame: they ought to fell 
all moveables in a reafonable time, and turn them into 
land or money, except the minor is near of age, and may 
want fuch goods himfelf: and they fhall pay intereft for 
money in their hands, which might have been put out at 
interet ; in which cafe it fhall be prefumed the guardians 
made ufe of it themfelves. 3 Salk. 177. 


Ill. Of the infant’s remedy againft the guardian, and of 
obliging him to account, &c. 

At Common law, both a prohibition of wafte, and an 
aétion of wafte, lay againft a guardian in chivalry and a 
guardian in focage, fora voluntary, but not for permiffive 
wafte, or wafte done by a ftranger. 2 Inf. 305. By the 
Common law, guardians in focage are accountable to the 
infant, either when he comes to the age of fourteen years, 
or at any time after, as he thinks fit. Co. Lit. 87. 
But the guardian, on his account, fhall have allowance 
of all reafonable expences ; and if he is robbed of the 
rents and profits of the land without his default or neg- 
ligence, he fhall be difcharged thereof upon his account ; 
for he is in the nature of a bailiff or fervant to the in- 
fant, and undertakes no otherwife than for his diligence 
and fidelity. Co, Lit. 89. a. 

If a guardian takes a bond for the arrears of rent, he 
thereby makes it his own debt, and fhall be charged with 
it. 2 Chan. Rep. 97. Wall and Buckley, If aman during 
a perfon’s infancy receives the profits of an infant’s eftate, 
and continues to do fo for feveral years after the infant 
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comes of age, before any entry is made on him; yet he 
fhall account for the profits throughout, and not during 
the infancy only. Abr. Eg. 280. Yallop and Hakworthy. 
A receiver to the guardian of an infant, who has had his 
account allowed him by the guardian, thall not be obliged 
to account over again to the infant when he comes of age. 
Preced. Chan. 535. 

A guardian fhall anfwer for what is loft by his fraud, 
negligence or omiffion; but not for any cafual events, 
as where the thing had been well bat for fuch an accident. 
Litt, 123. On accounting of guardians, they fhall have 
allowance of cofts and expences; and if they are robbed, 
&Jc. without any default or negligence, they fhall be dif- 
charged thereof, 1 In/?. 89. In guardianfoips of great 
eftates, the guardians generally pafs their accounts yearly 
in the Chancery, for their better juttification when the 
minor calls them to a general account at his full age. 
By ftatute, guardians are to retain the lands till the heir 
comes of age, and then reftore the fame as fully flocked, 
gre. as received. 9 H, 3. cap. 3. They fhall fuftain 
the land, without deitru€tion of any thing. 3 Ed.1. cap. 
21. And perfons, who as guardiani hold over, without 
the confent of the perfon next intitled, fhall be adjudged 

` trefpaffers, and be accountable for profits, &c. Srat. 6 
Ann. cap. 18. Aion of account may be brought againft 
the executors or adminiitrators of a guardian, ec. ~ Stat. 
4 Ann. c. 16. 


An election of a guardian by a minor. 


NOW all men by thefe prefents, That I A. B. fon 

and heir of, &c. deceafed, being now about the age 
of eighteen years, have elected and chofen, and by thefe pre- 
Jents do ele and chufe C.D. of, &c. to be guardian of my 
perfon and eftate, until I foall attain the age of twenty-one 
years, and I do hereby promife to be ruled and governed by him 
in all things touching my welfare ; and I do authorife and im- 
power the faid C. D. to enter upon and take pofefion of all 
and every my meffuages, lands, tenements, hereditaments and 
premiffes whatfoever, fituate, ling and being in, &c. in the 
county of, &c. or elfewhere, whereunto I have or may have 
any. right or title, and to let and fet the fame, and receive 
and KI the rents, ifues and profits thereof, for my ufe and 
benefit, during the term aforeJaid ; giving and hereby grant- 
ing unto the Jaid C.D. my full power in the Jaid premiffes ; 
and whatfoever he hall lawfully do or caufe to be done in the 
premiffes, by virtue hereof, I do hereby promife to ratify and 
confirm. In witnefs, Efe. 


Guardian ve Veftemary, Is the guardian or warden of 
the Stannaries, or mines in the county of Cornwall, &c. 
17 Car. 1. cap. 15. 

Guardians ve UEgtis, Churchwardens, who ate ofi- 
cers chofen in every parifh to have the care and cuftody of 
the church goods; and they may have an action for fuch 
goods, and have divers powers for the benefit of the church. 
Stat. 43 Eliz. cap. 2: 

Guardians of the ¥eace, Are thofe that have the 
keeping of the peace} wardens or confervators theteof. 
Lamb. Eiren, lib. 1. cap. 3. s 

Guardian af the Cinque ozts, Is á magiltrate that 
hath the fani nak of the ‘ports or havens, which are 
commonly tyiled the Cinque Ports, who has there all the 
authority and jnrifdiction the Admiral of Exgland has in 
places not exempt: and Camden believes this Warden of 
the Cingue Ports was firit eréted among us in imitation of 
the Roman policy, to ftrengthén the fea-coafts againit ene- 
mies, &. Camb. Br. 238. © tp 

Guardian of the Hpirituaities. The perfon to whom 
the /piritual juri/difion of any diocefe is committed, during 
the vacancy of the fee, is called by this name. ‘25 H. 8. 
cap. 21. he archbifhop is guardian of the fpiritualties on 
the vacancy of any /e within his province; but when the 
archiepifcopal Fite vacant, thé dean and chapter of the 
archbifhop’s diocefe are guardians of the /piritualties, viz. 
the fpiritual jurifdiiion of his province and diocefe is 
committed to. them. 2 Rol. Abr. 223. The guar- 
dian of the Jpiritualties it is faid may be either guardian in 
Maw, jure magiftratus, as the archbifhop is of any diocefe 





in his province ; or guardian by delegation, being he whom 
the archbifbop or vicar general doth for the time appoint. , 
13 Eliz.. cap. 12. And the guardian of the Jpiritualties 
hath al! manner of ecclefiaftical jurifdi€tion of the courts, 
power of granting licences and difpenfations, probate o 
wills, &c. during the vacancy, and of admitting and inf A 
tuting clerks prefented ; but fuch guardians cannot, as fuch; 
confecrate or ordain, or prefent to any benefices. Wood's 
Bie See apie 
@ucit, (Sax. Gef. Fr. Gif, aftage of refl in ‘es 
or 
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A lodger or ftranger in an inn, Jc. A gueft who hath 
piece of plate fet before him in an inn, may be guilty 
felony in fraudulently taking away the fame. 1 Hawk. 
P.C. go. And a gueft having taken off the fheets from 
bed, with intent to fteal them, carried them into another 
room, and was apprehended before he could get away 5 
this was adjudged larceny. Jéid.92. Aétion lies againít 
an innkeeper, refufing a gueft lodging, &c. See 

Guidage, (Guidagium) Is an old legal word, fign 
that which is given for fafe conduct through a ftran; 
land, or unknown country. Eff guidagium guod di 
alicui, ut tuto conducatur per terram alterius. Confi e 
Burgund. p. 119. 2 Init. 526. Sie 

Guild, (from the Sax. Guildan, to pay) Signif 
ternity or company, becaufe every one was‘ gildare 
pay fomething toward the charge and fupport of. 
pany. ‘The original of thefe guilds and fratern 
to be from the old Saxon law, by which neighbours 
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into an affociation, and became bound for each 
bring forth him who committed any crime, or mi 
faction to the party injured, for which purpofe th 
a fum of money among themfelves, and put into a 
ftock, whereout a pecuniary compenfation was made a 
ing to the quality of the offence committed. From 
came our fraternities and guilds; and they were i K 
this kingdom long before any formal licences weri 
ed for them: though at this day they are a company 
bined together, with orders and laws made by 
by the prince’s licence. Wee. 
Camd. Guildam Mercatoriam, or the Merch 
is a liberty or privilege granied to merchan 
they are enabled to hoid certain pleas of land, 
their own precin®. 37 Ed. 3. 15 R.2. l 
falls are the halls of thofe focieties, where they m 
make laws, Ec. for their better government, 
Ed. 3. in the 14th year of his reign, granted 
the men of Coventry to ere&t a Merchant’s Guild, 
a fraternity of brethren and fifters, with a ma 
den, and that they might make chantries, | 
do other works of piety, and conftitute ordinan 
ing the fame, &c. And King Hen. 4. in 
his reign, gave licence to found a Guild of t 
at Stratford upon Avon. Antiq. Warwickhh. 
Guild, or Gild, is alfo ufed for a tribute, 
amercement, tre 27 Ed. 3. 11 H. 6. 4 
See Gilda Mercatoria. Ne 
Guilv-halt, Or the chief hall of the city 
the meeting of the Lord BAR ahd Com 
city, making laws and ordinances, holdin 
&c.—Gildarum nomine continentur non Solus 
nitates, Jed ipfe etiam civitatum communit ; 
alfo fignifies the chief hall of other cities and 
towns. f: 4 pEr pw skew aay $ 
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religious Guilds, and came to the crown at the 
folution of monafteries, being ordered to be 
Stat. 22 Car. 2. cap. 6. Simi a 

@uilder, Foreign coin: the German guild 
and the golden one in fome parts of German 
Portugal it paffes for 5s. but the Z 
is but zs. In Holland merchants 
guilders, c. oe eee ae 

Gule of Pagut, (Gula Augufti, alias Goule 
Is the day of S+. Peter ad Vitcula, which is f 
the 1/7 of Auguft, and called thé Gule of Aug: 
Lat. Gala a throat, for this reafon, (as pretended) 
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init, atribune, having a daughter that had a difeafe 
r throat, went to Pope Alexander, (the fixth from St. 
#er,) and defired of him to fee the chains that St. Peter 

cha ned with under Nero, which requeft being grant- 
the faid daughter kiffing the chains, was cured 
difeafe ; whereupon the Pope inftituted this feaft 
J honour of St. Peter; and, as before, this day was 
smed only the calends of Auguft, it was on this occafion 
Wed indilferently cither St. Peter’s Day ad Vincula, from 
hat wrought the miracle, or the Gule of Auguff, from 
art of the virgin whereon it waswrought. Durana’s 
ale Divinorum, lib. 7. cap. 19. Ñt is mentioned 
62. Plowd. 316, Stat. Weftm. 2. cap. 30. 


: . None may shoot in, or keep in his houfe any 
ym, hand-gun, &r. who hath not lands to the value cf 
Ol. ayeur, oa pain of 1o/. Nor fhall any perfon thoot 
h guns, under the length of one yard, or three quar- 
ayard, under the like penalty: if any do fo, one 
ath 100/. ger ann. land, may feize the guns unlaw- 
cept and ufed; but then he muft break them within 
s, or hall foifeit 40s. In forefts, parks and chafes, 
vho have power from the King to take away guns, 
tain the fame. Stat. 33 H. 8. cap. 6. 
Morr. It is lawful for all perfons, as well ftran- 
atural-born fubjeéts, to import any quantities of 
er, or falt-petre, brimftone, and other materials 
making thereof, and to make and fell gunpowder, 
at. 16 Car. 1. cap. 21. But no perfon hall keep 
e than 600 /. weight of gunpowder; in any places in 
London and We/tminfter, or the fuburbs, &c. 
s keeping more, not remoying it on order of 
ices of peace, fhall forfeit 20s. for every hundred 
ght: gunpowder is to be carried in covered carriages, 
clofe jointed, or in cafes, bags of leather, Bo. 


I. cap. 27. 
y a Oe ape act, it is unlawful for any, perfon to 
pin Loudon, &c. above 200 lb. weight of gunpowder at 
time, beyond the {pace of twenty-four hours, which 
a forfeiture of the powder, or the value: and two 
; may caufe fearches to be made, and the fame to 
zed and removed. ĉc. Perfons obitruéting the 
incur the penalty of 5/. Alfo none fhall ufe iron 
hammers, where gunpowder is, on pain of 20s. 
cap. 23. Perfons who are no dealers therein 
keep above 50/4. of gunpowder in London and 
‘or if they deal in it, not more than zoo 
than twenty-four hours, though under dif- 
n the Thames, except in fhips pafling or 
of forfeiting all fuch gunpowder, ee, 
éace may ifiue his warrant to fearch for 
ties of powder, and break open any 
occafion, to feize the fame ; which may 
of the limits aforefaid, and kept till de- 
‘the courts, whether it be forfeited, Fc. 
s permit others to have gunpowder in 
ing to the owners, they fhall forfeit 1 s. 
> Stat 15 Geo. 2. cap. 32. No gun- 
|! be put on board fhips, above Blackewall in 
Thames, under 5J, penalty for every s5o/s. 
ae Geo. 2. cap. 20. By the Stat. 22 
3B. No perfon fhall keep gunpowder for 
twenty-four hours, at one time, in greater 
400 weight, in any houfe, &c. in or 
f any city, the fuburbs thereof, or any 
or within two miles of any of the King’s 
: mile of any of his magazines for powder, 
oo weight, in any other place whatfo- 
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which the King may iffue to any place, as he has á right 
2 


in A B 


No penalty fhall be incurred for keeping above 360 
weight of gunpowder, in any warehoufe already built for 
that purpofe, unlefs the fame be deemed dangerous: 
To obtain an exclufive patent for the fole making or im- 
portation of gunpowder or arms, or to hinder others from 
importing them, is a premunire by 16 Car. 1. c. 216 
Ja 24.0083 

Gunpowder, &c. fhipped after prohibition, forfeited, 
29 Geo, 2. c. 16. Jeg. 2. Allowance on exportation of 
gunpowder continued to 29th of September 1771, 4 Geo. 3: 
CTE 

@urgites, Is ufed as a Latin word for weares: tres 
gurgites in agua de Monew attachiantur per homines de grof- 
JSomonte. Black Book Hereford, f. 20. See Gorce. 

Guti and Gotti, Engl. Goths, called fometimes Fute; 
and by the Romans Getz, is derived from the old word 
Jet, which fignifies a Giant: they were one of thofe three 
nations or people who left Germany, and came to inhabit 
this ifland. Leg. Edw. Confeff. cap. 35. 

Guttera, A gutter or fpout to convey the water from 
the leads and roofs of houfes: and there are gutter tiles, 
efpecially to be laid in fuch gutters, &c. mentioned in the 
Stat. 17 Ed: 4. 

G©iwabs=merchen, Is a British, word which fignifies a 
payment or fine, made to the lords of fome manors, upon 
the marriage of their tenants daughters; or otherwife on 
their committing incontinency. See Marchett. 

@iwalftow, (Sax.) A place of execution: omnia 
gwalitowa, i. e. cccidendorum loca, totaliter regis Jum ix 
Joca Jua. Leg. Hen. 1. cap. 11. 

®piput, The name of a court held every three weeks 
in the liberty or hundred of Pathbew in the county of 
Warwick. Unquific. ad quod Damn. 13 Ed. 3. 

Gyitwite, A compenfation or amends for trefpafs, 
35) Mulia pro tranfgreffione. LL. Edgar. Regis, Anno 
IBAS 

Gppfies.. Formerly there were foreign perfons, cal- 
ling themfelves Egyptians, or Gypfies, a ftrange kind of 
commonwealth among themfelves of wandering impoftors 
and jugglers. *Tis faid that when Sultan Se/im con- 
quered Er ypr in the year 1517, feveral of the natives re- 
fufed to {ubmit to the Turżi/ yoke, and difperfed in {mall 
parties all over the world, where their fuppofed skill in 
the black art gave them an univerfal reception, in that 
age of fuperitition and credulity. ‘There are various laws 
againft perfons pretending to be gypfies, and wandering 
eee SFr. Gee ba BSc tee t 2 PS BL, Aa 
5 El, c. 20. And fee Black. Com. 4 V. 165, 6, 7. 

Gyzovagi, Wandering monks, who pretending great 
piety left their own cloifters, and vifited others, Matt. 


Parif. p. 490. 
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Abeas Corpora, Is a writ for the bringing up a 
jury, or fo many of them as refufe to appear upon 
the venire facias, for the trial of any caufe brought to 
ifue. Old Nat. Br. 157. And the habeas corpora jura- 
torum in the court of C. B. ferves for the fame purpofe as 
the difringas jurator. in B. R. It commands the fheriff 
to have the jurors before the judges at fuch a day, to pafs 
on the trial of certain parties, in fuch a caufe, be. 
Pradif, Solic. 308, 309. 

Pabeas Corpus, The great writ of Exglifh liberty, lies 
where one is indi¢ted for any crime or trefpafs before ju- 
ftices of peace, or in a court of any franchife, and being 
imprifoned for the fame, hath offer’d fufficient bail, but 
it is refufed where bailable; he may then have this writ 


j out of the King’s Bench to remove himfelf thither, and 


anfiver the caufe there. F. N. B. 250. But fee infra. 
This writ is alfo ufed to bring the body of a perfon into 
court, who is tommitted to any paol, either in criminal 
or civil caufes ; and a habeas corpus will remove a A spr: 
and caufe from one court and prifon to another. See the 
Stat. 31 Car. 2. ¢.2. There are feveral kinds of this 
writ. 

1. The Aabeas corpus ad fubjiciendum is that which iffues 
in criminal cafes, and is deemed a pretogative writ, 


to 


to be informed of the ftate and condition of the prifoner, 
and for what reafons he is confined. It is alfo in regard 
to the fubject, deemed his writ of right; thatis, fuch a one 
as he is intitled to ex debito juflitie, and is in nature of 
a writ of error to examine the legality of the commit- 
ment; therefore commands the day, the caption, and 
caufe of detention to be returned. 2 Inf. 554 4 Inf. 
182. Cro. Fac. 543. 2 Roll. Abr. 69. ; 

2. The habeas corpus ad faciendum ES recipiendum iffues 

only in civil cafes, and lies where a perfon is fued, and 
in gaol, in fome inferior jurifdiction, and is willing to 
have the caufe determined in fome fuperior court, which 
hath jurifdiction over the matter; in this cafe the body is 
to be removed by habeas corpus, but tke proceedings by 
certiorari. 3 Bac. Abr. 2. 
. 3. There is likewife a.writ of habeas corpus ad refpon- 
dendum, where a perfon is confined in gaol fora caule of 
action accruing within fome inferior court; and a third 
perfon hath alio a caufe of action againft him; in which 
cafe he may have this writ in order to charge him in fuch 
{fuperior court 5 for inferior courts being tied down to 
caufes arifing within their. own jurifdiction, the party 
would be without remedy, unlefs allowed to fue him in 
another court; but it feems, that regularly a perfon con- 
fined in B. R. cannot be removed to the C. B. by this 
writ, nor wice verfa; for in thefe cafes there can be no 
defect of jultice, as thefe courts have conufance as well of 
local, as tranfitory actions. Dyer 197. a. 249. pl. 84, 
296, 307. 1 Mod. 235. Styl. Praa. Regift. 330. 

4. There are alfo, befides thefe, other writs of habeas 
corpus, as a habeas corpus ad deliberandum & recipiendnm, 
which lies to remove a perfon to the proper place or coun- 
ty, where he committed fome criminal offence. 3 New, 
Abts 2a A 

5. There is alfo a writ of habeas corpus ad fatisfaciendum 
after a judgment; and on this writ the attorney for the 
plaintiff muft indorfe the number roll of the judgment on 
the back of the writ. Sty/. Regi/?. 331. 

6. Habeas corpus upon a cepi, where the party is taken 
in execution in the court below.—So upon an attachment 

out of Chancery, and a cepi corpus returned by the sheriff, 
the next ftep is a habeas corpus ; for the fheriff having exe- 
cuted the command of the writ of attachment by taking 
the body, he cannot carry him out of the county without 
the King’s writ. 

7. There is alfo a writ of habeas corpus ad teftificand’, 
which is to remove a perfon in confinement, in order to 
give his teftimony in fome court of juftice ; for which vide 
SLO AAO ahi 30-0 3, Keke 1s, tGomd.. U7 5gA8. OE 
thefe feveral writs the moft ufual in practice are— 

The habeas corpus ad fubjiciendum :—and 

The habeas corpus ad faciendum €F recipiendum. 

With refpeét to the firft it is to be confidered, 


1. By whom and in what cafes it is grantable. 
2. What Jfeall be a proper return of Juch writ. 
3. Of bailing, difcharging, cr remanding the prifoner. 


1. By whom, and in what cafes, an habeas corpus is grant- 
able. 

The writ of habeas corpus was originally ordained by 
the Common law of the land, as a remedy for fuch as were 
unjuftly imprifoned, to procure their liberty ; and it is a 
miftaken notion that this writ is of a modern date, and 
introduced with the reign of King Charles II. But- be- 
fore the Stat. 31 Car. 2. c. 2. tis true it was difficult to 
be obtained, becaufe the judges, who had authority to if- 
fue it, pretended to have power either to grant or deny 
it; and the fheriffs and gaolers, to whom the writ was 
directed, frequently put poor prifoners to the charges of a 
fecond, and third babeas corpus, before they would yield 
obedience to the firft ; which being grievous to the people, 
the Stat. 31 Car. 2. c. 2. was enacted to prevent abufes of 
this nature, and further our laws for the benefit of the li- 
berty of the fubject. Laws of Liberty, pag. 44,45. 

By the Svat. 31 Car. 2. c.2. A perfon in prifon may have 
an habeas corpus from any judge, on complaint made and 
view of the copy of the warrant of commitment, (unlefs he 
be committed for treafon or felony, efpecially expreffed in 
she warrant, or other offences or matters not bailable) which 
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habeas corpus hall be returnable immediately; and upon — 
certificate of the caufe of commitment, the prifoner fhall — 
be difcharged on bail to appear in the court of B. R. the — 
next term, or at the next aflifes, &c. where the offence is 
cognifable: and perfons committed for treafon or felony, 
(eipecially expreffed in the warrant) on prayer in open 
court, the firt week of the term, or day of feflions, Ge. 
are to be brought to trial; and if not inditted the next 
term, or feflions after commitment, upon motion the laft 
day of the term, &c, they fhall be let out upon bail; ex- 
cept it appears upon oath, that the King’s witnefles are not 
ready and if on prayer they are not indicted or tried the 
fecond term after commitment, they shall be difcharged. 
No perfons who thall be delivered upon an habeas corpus, 
fhall be committed again for the fame offence, other than 
by legal order and procefs of fuch court where they fhall 
be bound to appear, or other court having jurifdiction of 
the caufe; on pain of 500 /. aan 
And if any perfon be in prifon, or any officer’s cuftody, 
for any criminal matter, he fhall not be removed by him 
into the cuftody of any other officer but by habeas corpus, t 
upon pain of incurring the penalty of 100/7. for the firt 
offence, and 200/, for the fecond offence, and being dif- 
abled to execute his office. ius 
No perfon fhall be fent prifoner to Ireland, Scotland, 
or any place beyond the feas in the King’s dominions; 
which will be falfe imprifonment, on which the prifoner 
may recover treble cofts, and not lefs than soo/. da- 
mages, €c. and the party committing, or detaining him, 
alfo fhall incur the penalty of a premunire. a ies 
Judges denying a habeas corpus fhall forfeit s5oo/, 
And the officer refufing to obey it, or to deliver a tre 
copy of the commitment warrant, is liable to a forfeiture 
of 100/. for the firt offence, &¥c. Stat. ibid. Thisis — 
the fubftance of the habeas corpus at; which hath been — 
fufpended feveral times in late reigns, on rebellions, 
Se. rA tae 
It is clear, that both by the Common law, as alfo 
the ftatute, the courts of Chancery and King’s . 
have jurifdiction of awarding this writ of habeas 
and that without any privilege in the perfon for wh 
is awarded ; but it feems, that by the Common la 
court of King’s Bench could only have awarde 
term-time, but that the Chancery might have done it as 
well out of, as in term, becaufe that court is always o; 
2 Infl. 55./ 4 Inf. 290. 2 And. 297. 2 Feat TL: 
17. Any of the courts at Weffminfler may aw 
See Vaugh, 155. y 
If the habeas corpus iffues out of Chancery, an 
return thereof the Lord Chancellor finds that the pa 
was illegally reftrained of his liberty, he may di 
him, or if he finds it doubtful, he may bail him; 
it muft be to appear in the court of King’s Ber 
the Chancellor hath no power in criminal cau: 
Chancellor may commit the party to the / 
term-time may propriis manibus deliver the to 
the King’s Bench, together with the body; and theze- 
upon the court of King’s Bench may proceed to bai 
difcharge, or commit the prifoner. 2 Hi 
147. 2 Hawk. P.C. 114-15. — yi 
We apprehend every fubjeét imprifoned, is intit 
his habeas corpus, that the caufe of his imprifonme: 
be inquired into, whether he is, or is not, intitle 
bailed. See the cafe of Mr. Wilkes, in Wilf. Rep. p 





























154. 

af a party be imprifoned againft law, tho” he is 
to a habeas corpus, yet he may have an aétion of falfe in 
prifonment, in which he fhall recover damages 
portion to the injury done him. Fitz. Corpus cum 
OT. 6. Adia, 2 Inf. $o.0 TO He cova auminen 
11 Co. 98, 99. “gcd ee 

If a hufband confine his wife, fhe may have a / 
corpus ; but the judges on the return of it, cannot 
move the wife from her hufband. 2 Lev. 128. 

If a perfon be in cuftody, and alfo indi&ted for ; om: 
offence in the inferior court, there muft, befides the 
beas corpus to remove the body, bë a certiorari to remi 
the record ; for as the certiorari alone removes not | 
body, fo the habeas corpus alone removes not the rec 
itfelf, but only the prifoner with the caufe of his 




















































therefore; although upon the habeas cor- 
the return thereof, the court can judge of the 
or infufficiency of the return and commit- 
or i or remand the prifoner, as 
ears upon te return, yet they cannot upon 
: n of tite babeas corpus give any judgment, 
nout t e record itfelt be removed by certiorari } but 
ftands in the fame force it did, though the 
ild be adjudged infufficient, and the party dif 
hereupon of his imprifonment; and the court 
ifue new procefs upon the indittment. 2 
zit. 1 Salk. 352. Comb. 2. 
gf daiis of the King’s Bench, commit one 
al by his warrant, he ought not to be 
bar by rule, but by Aabeas corpus. 1 Salk. 


y the habeas corpus at, (31 Car. 2. cap. 2. par. 
e &ed, and. declared, “That an habeas corpus, 
the intent and true meaning of the aé, 
ted and run into, any county palatine, the 
s, Or other privileged places within the king- 
nd, dominion of Wales, or town of Ber- 
weed, and the ifles of Fer/ey or Guernfey ; any 


ll be a proper return of an habeas corpus. 
commitments, the warrant of commit- 
ye returned ix hac verba on a habeas cor- 
| man is committed by a court of record, 
re of an execution for a contempt, and in 
warrant is never returned, 5 Mod. 156. 
imprifonment mut be particularly fet 
rn of the habeas corpus, or it will not be 
the court may judge of it, and with a 
hat they may either difcharge, bail, or 
rifoner, ` 2 Nelf. Abr. 915. 2 Cro. 543. 
itment is without caufe, or no caufe is fhewn, 
nay be delivered by habeas corpus. 1 Salk. 
© abeas corpus granted by the court of B. 
was made as to a return ; that where a pri- 
mmitted by one of the privy council, there the 
litment is to be returned particularly ; 
itted by the whole council, no caufe 
, ILeon. 70, 71. 
en adjudged, that on a commitment by 
mons, of perfons for contempt and breach 
rt can deliver on a habeas corpus: but 
was of a contrary opinion. 2 Salk. 503, 
f error may be allowed by the King in 
nd it is not to be denied ex debito ju/- 
it has been a doubt, whether any writ of 
judgment given on a habeas corpus. Ibid. 
t be delivered from the commitment of a 
d Terminer, by habeas corpus, without 
id where there appears to be good caufe, 
ly in the form of the commitment, he 
lifcharged. 1 Salk. 348. 
to compel the return of a habeas corpus is by 
n alias and pluries, which if difobeyed, an 
ies of courfe ; alfo the court may take a 
er to return his writ, and if difobeyed, 
roceed againft fuch difobedience in the 
they ufually do againft the difobedience 
E. N. B. 68. 11 H. 4. 86. 1 Mod. 
8-9. 5 Mod. 21. 
31 Car. 2. cap. 2. fed. 2. it is enacted, 
officer, &c. fhall negleé, or refufe to 
s by the act is direéted, or to bring the 
srifoner, according to the command of the 
not within fix hours after demand, deliver 
commitment, éc. he fhall forfeit for 
1. for the fecond offence 200 Z. and 
to hold his office.” 
rn there is regularly no other remedy 
_ than an action on the cafe at the fuit 
eved, and an information or indiétment 
he King. 6 Mod. go. 1 Salk. 349. 
lies until the return be filed. 1 Salk. 352. 
turn of the writ the court is to judge, 
of the commitment and detainer be 


ire 


. 
‘ 


AS 


according to law, or againft it ; fo the officer or party iñ 
whofe cuftody the prifoner is; muft, according to the 
command of the writ, certify on the return thereof, the 
day, caufe of caption and detainer: Vaugh: 137: 

It feems to be agreed; that no one can in any cafe con- 
trovert the\truth of the return to a habeas corpus, or plead 
or fuggelt any matter repugnant to it; yet it hath been 
holden, that a man may confefs and avoid fuch a return 
by admitting the truth of the matters contained in it, and 
fuggetting others not repugnant, which take off the effect 
of them. Cro. Eliz. 821. 5 Co. 71. 6. 2 Hawk. P. 
Cong 

It feems that, before the return filed, any defeé& in 
form, or the want of an averment of a matter of faét, 
mi be amended ; but this muft be at the peril of the 
officer, in the fame manner as if the return were ori- 
ginally what it is after the amendment. 1 Mod. 102, 
103. 

But after the return is filed; it becomes a record of the 
court, and cannot be amended. 1 Mod. 102; 103. 





3. OF bailing, difcharging, or remanding the prifoner; 
brought up by habeas corpus. 

Upon the return of the akeas corpus the prifoner is re- 
gularly to be difcharged, bailed or remanded ; but if it 
be doubtful which the court ought to do, it is faid that 
the prifoner may be bailed to appear de die in diem till the 
matter is determined. 5 Mod.22. Styl. 16. 

By the petition of right, (or r7 Car. 1. cap. 10.) the 
court muft within three days after the return of the ha- 

| beas ċĉorbus, either difcharge, bail or remand the prifoner. 

| But it feems*that a commitment by the court of King’s 

| Bench to the Marfhalfea, is a remanding; being an im- 
prifonment within the ftatute. 5 Mod. 22. 3 New. Abr. 
14. 

Alfo it hath been ruled, that the court of King’s 
Bench may, after the return of the habeas corpus is filed, 
remand the prifoner to the fame gaol from whence he 
came, and order him to be brought up from time to 
time, till they fhall have determined whether it is proper 
to bail, difcharge, or remand him abfofutely. 1 Vent. 


o. 

And tho’ in doubtful cafes the court is to bail; or dif=: 
charge the party on the return of the badeas corpus 3 yet 
ifa perfon be convicted, and the conviétion on the re- 
turn of the habeas corpus appears only defective in point 
of form, it is at the election of the court either to dif- 
charge the party, or oblige him to bring his writ of error. 
1 Salk. 348. 5 Mod, 19, 20. 

If a perfon be committed by the admiralty in execution, 
he is not removeable by habeas corpus into B. R. to anfwer 
an action brought againft him there; but it might be 
otherwife if an ation had been before depending. 1 Salks 
351. Where there is a precedent action in B. R. to the 
King’s fuit, on which the party is out on bail, habeas 
corpus may be brought by the bail, &c. and the prifoner 
turned over ; tho’ this was greatly oppofed in favour of 
the King’s execution. Ibid. 353. 

It remains now to treat of the habeas corpus ad faciendum 
& recipiendum, the nature of which hath been already 
explained, and it is farther to be obferved, That—No 
writ of habeas corpus, or other writ to remove a caufe out 
of an inferior court, fhall be allowed, except delivered to 
the judge of the court, before the jury to try the caufe 
have appeared, and before any of them are’ fworn. 43 
Eliz. cap. 5. And writs to remove fuits commenced in 
an inferior court of record; fhall not be obeyed, unlefs de- 
livered to the fteward of the court before ifue or demur- 
rer joined, &c. Anda fuit fhall never be removed again, 
after a procedendo allowed. 21 Fac. 1. 23. Nor thall 
any fuit be removed where the thing in demand doth not 
exceed 5/. or where the freehold, inheritance, title of 
land, &c. are concerned. And judges are to proceed in 
fuits in inferior courts laid not to exceed the fum of 5 /. 
although there may be actions againft the defendant, 
wherein the plaintiff’s demands may exceed that fum, by 
fiat. 12 Geo. 1. cap. 29. 

If the fteward of an inferior court, proceeds after an 
Aabeas corpus delivered and allowed, the proceedings are 
void ; and the court of B. R, will award a /uper/edeas ; 


(Bh Se and 


Hu B 


and grant an attachment againft the fteward for the ¢on- 
tempt... Cro.: Car.. 79, 296. A, habeas corpus fufpends 
the power of the court below, fo that if they proceed, it 
is void, and coram non judice. Andon a habeas corpus, 
if the record be filed, no procedendo can go to the court 
below ; but where a record below is not filed, or not re- 
turned, it may be granted. 1 Salk. 352. 

A habeas corpus cum caufa removes the body of the 
party for whom granted, and all the caufes depending 
againft him ; and if upon the return thereof the officer 
doth not return all the caufes, €¥c. it is an efcape in him. 
2 Lill. Abr. 2. A judge will not grant a habeas corpus 
in the vacation, for a prifoner to follow his fuits ; but 
the court may grant a fpecial habeas corpus for a prifoner 
to be at histrial in the vacation-time. bid. 3. And the 
court may grant a habeas corjus to bring a prifoner, not 
in prifon on execution, out of prifon, to be a witnefs at 
atrial; though it is at the peril of the party fuing out 
the writ,. that the prifoner do not efcape, Style 119. 
Trin. 1640. But no perfon ought to take out a habeas 
corpus for any one in prifon, without his confent ; except 
it be to turn him over to B. R, or charge him with an 
action in court... 2 Lill. A man brought into B, R. by 
habeas corpus, fhall not be removed thence till he has an- 
fwered there; he fhall be detained until then, and after 
he may be removed. 1 Salk. 350. 

A perfon is in cuftody upon a criminal, and alfo on a 
a civil matter, if he would move himfelf by habeas corpus, 
there ought to be but one habeas corpus of the crown fide 
or plea fide, and. both caufes are to be returned. Mod. 
Caf: 133. If there be judgment againft a defendant in 
the court of B. R. and another in C. B. on which he is 
in execution in. the Fleet, he may have an habeas corpus 
to remove himfelf into B. R. where he fhall be in cuf- 
tody of the marfhal for both debts, Dyer 132. 

Where.an action is founded on the cuftom of. London, 
fora thing actionable there, and not elfewhere ; if it be 
removed by habeas corpus, a procedendo Shall be granted : 
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limit the eftate, by which the genetal im plication in the 
premiffes may be quali§ed: as‘in a leafe or grant to two 
perfons, if the. habendum bė to one for life, and the re- 
mainder to the other for life, this alters the general impli- ~ 
cation of the jointenancy, which would pafs by the pre- 
miffes, if the habendum were not. 2 Rep. 55. And’ 
where. things which lie in grant are conveyed to take” 
effet, barely on delivery of the deed of grant without” 
other ceremony; in fuch cafe, if the habendum be fora’ 
lefs eftate than in the premiffes, or be repugnant to it, 
the habendum is void : but when a ceremony is requifite” 
to the perfeétion of an cilate granted, and not a bare de- 
livery only of the deed ; and to the eftate limited by the 
habendum, nothing is required to perfect it; there though” 
the habendum is of a lefs eftate than the premiffes; the” 
habendum {hall ftand good, and qualify the eftate granted” 
in the premiffes. 2 Rep. 23. 2 Nelj: 920. An sa, 
dum may not only qualify what is granted in the premiffes; _ 
but it may alfo enlarge what is thus granted, or explain" 
the premiffes ; though the habendum fhall never intro- 
duce one who is a ftranger to the premiffes. 1 Jones ge 
3 Leon. 60. If a bargain and fale be made without ex- 
prefling to whom ; although it were habendum to d. B. 
who is a party to the deed, it is not good; becaufe the” 
habendum is only to limit an eftate, and not to give any 
thing. Cro. Eliz. 585, 903. 2 Lill. 8. If one thin 
be granted in the premiffes of a deed, habendum wit 
another thing, which is not appendant, &¢, this other 
thing fhall not pafs. Hob. 161, 172. None can take’ 


$ 


by any deed, who is not named in the premiffes: but — 


though an eftate limited by the habezdum to a man that is 
no party, is void by way of eftate ; it may be’ good in- 
remainder. Hob. 313. Godbd. 51. *Tis faid, that A 
habendum from the day of the date, with refpe&t to a 
freehold is void, becaufe in futuro. Denn on the demite 
of Warren-v. Fearnfide. Wilf. Rep. par. 1. fo. 176. See’ 
Deed. ba 
WPabentia, Signifies riches : In fome ancient charters, — 


but the declaration itfelf ought to be returned upon the| habentes homines is taken for rich men ; and we read, Nee 


habeas corpus, and then the court will fee what was the 
caufe, ĉe. For the fpecial matter and all the proceed- 
ings are to be in the return in this cafe; as well as in 
an action on.a by-law, to take notice thereof. Carth. 
may be amended.; but not afterwards. 2 Lill. Abr. 
2i 


for a crime. 1 Leu. 1. 


cation, the caufe is removed to the fuperior court. 
Pradtif. Solic. 262. 
prifoner, he fhall not be. delivered from prifon till the 
bail on the habeas corpus be accepted, or juftified. 
Ibid. 

If a. defendant arrefted, cannot find bail, and would 


be removed tothe King’s Bench or Fleet prifon, a babeas| frat. 5 Geo. 2. ¢. 22. 


corpus is to be {ued out; and they fhall make out a return, 
and fend an officer with the defendant to a judge’s cham- 
ber, and there a committitur is made, whereupon the 
judge’s tipftaff takes the prifoner into cuftody, and charges 
him in prifon; and he may agree with the marfhal or 
warden, for the liberty ofthe rules, ce. Pradtif: Attorn. 


Edit, 1. p. 124- When the defendant is in cuftody of al facias, ce. Mich. 21 Car.1. B: R. A sheriff deli 


bailiff, or in any other prifon, and would be turned over 


to the King’s Bench, the prattice is the fame ; the Audeas| poffefionem, and fome time in the fame day 


corpus directed to the fheriff of London and Middle/ex is 
to be delivered, and. he, after fearch in his office for 
what writs he hath againft the defendant, will make re- 
turn of them, and then the bailiff or keeper of the other 
prifon, who hath the defendant in cuftody, is to carry 
him to a judge’s chamber, where he will be turned over, 
xt fupra. Ibid. 
Dabendum, In every deed or conveyance there are 
two principal parts, the prewifés, and the habendum; the 
~effice of the firit is to exprefs the name of the grantor and 
- gfangee, and the thing granted ; and the Labendum is to 


| copperas and gall, or woad and madder. Srat. 8 £ 
A- habeas corpus is grantable, without motion, to re- | 
move a perfon upon an arreft; but not whére committed | 
In fuing out thefe writs in| 
B. R. to remove a caufe, &e.. they are firft to be carried} 
to the other court to be allowed ; and fome few days) 
after ‘the delivery, the, return muft be called for, and’ 
fpecial bail put in at a judge’s chamber ; which being) 


cap. 17. 
done, within four days in term, and fix days in the va-i 


|feffion, the court doubted, bat agreed to grant 


Rex fuum paftum requirat, vel hab2ntes homines guos wos 
dicimus featting men. Mon. Angl. Tom. 1. p. 100, 
Paberdathers, If any perfons work äts with 


| wool, and not having ferved an preter a de 


75, 76. Before a habeas corpus is returned and filed, it! 


trade, c, they fhall forfeit thë goods and 5 l. ` 
perfon may dye any caps with bark, &c. but only w 







cap..7. None fhail make bars or felts, that hath 1 

ferved feven years in felt-making; nor retain any but 
journeymen who have lawfully ferved ; or have above two 
apprentices at once, and thofe not for lefs than fe 
years time, @e. on pain of 5/. a month: but barmakers 
may employ their own children in the trade. KE ‘at. Ve 
And the mafters and wardens of Hat 


in London, calling to them one of the compaily of Capper 
and another of the Hatmakers, and mayors, Ee, of town 






And if the defendant be. actually a! and corporations, may fearch all asters, and punith them 


that offend, by fines. Star. Ibid. To prevent the et- 

ortation of sats out of the plantations abroad, which may 
E feized, and offenders dre liable to 5o07. penalty 5 “ad 
for regulating the trade of art-making there, or See 


Pabere facias PoreMonem, Is a judicial writ 
lies where one hath recovered a term for years in ; 
of ejectione firme, to put him into poféfion. F. 
167. And one may have a new writ, if a former be 
well executed ; but where execution is made, and 
writ returned, the court will never grant a new 


poffeffion in the morning, by Virte ‘of an babere J 
gone, the defendant turried the plaintiff out of poffeflio 
it was held, that if he had been turned out imi 
ately, or whillt the fheriff or his officers where th 
attachment might be granted againft the defendant 
this had been a difturbance in contempt of the éxe 
but it being feveral hours after the ‘plaintiff was 
babere facias, Jc. 1 Salk. 321. z Nelj. Abr.7 


the herif delivers poffeffion of more than is contained ia 
the writ of babere facias pofifionem, an ation of the cafe 
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__Hapbote, (Sax.) A recompence or amends for violence 


- will lie againft him, or an. affife for the lands. 





WER 


Style 
238. The fheriff cannot return upon this writ, that 
another is tenant of the land by right; but mut execute 
the writ, for that will not come in iffue between the de- 
mandant.and him. 6 Rep. 52. See Ejedment, 

Habere facias Heifinam, Is a writ directed to the 
herif, to give’ /ei/in of a freehold eftate recovered in the 
King’s courts, by ejectione firme, or other ation. Old Nat. 
Br. 154. The fheriff may raife the poffe comitatus in his 
aflitance, to execute thefe writs: and where a honfe is 
recovered in a real action, or by ejectment, the fheriff may 
break open the doors to deliver poffeilion and feifin there- 
of; but he ought to fignify the caufe of his coming, and 
requelt that the doors may be opened.. 5 Rep, 91. This 
writ alfo iffues. dametimnes out of the, records ‘of a fines to 


tat-t ta 


vafum; tor the ven, of ‘lands to the Lord of ah 
fee, after the King hath had the year, day, and waite 
ai Jands of a- perfon convict of felony, Reg. Orig. 
150. 

an facias Gifum, A writ that lies in divers cafes 
in-real, actions, as in formedons EFe. where a view is re- 
quired to be taken of the lands in controverfy. Reg. 
Jud. 26, 28, Sc. Fe N.-B. 


Pabergeon, (From the Germ, Hals, Collum, EF Bergen, 


tegere) An helmet which covered the head and fhoulders. 
Blount. 


Paberjets,. (Haubergete) A fort of cloths of a‘mixed 


colour, mentioned in Magna Charta, cap. 26. 


PHabiliments of Wlar, Armour, utenfils, or provifions 


the maintaining of war. 3 Eliz. cap. 4. 


Wable, (Fr.) Signifies a fea-port town ; this word is 


ufed in ZAIO. cap. 3: 
A hack, pick, or intrument for digging. 

Placit: 2 Ed: 3. 
Backnep Coaches and Chairs. 


Sige el 


parliament. Speman! 4 Care.20./60, 2 
12 
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offered to perfons in holy orders. Sax. Dté. 


Pade of Land, (Hada terre) Is a fmall quantity of 
Surfum reddidit in manus domini 
dias acras terre continentes decem Jeliones ES duas Hadas, 


land, thus expreffed : 





Anglic: ten ridges, and two hades, jacent. inter terr. (Se. 
Rot. Cur. Maner. de Orleton, Anno 16. Fac. 


Refpeé& or diftinétion of perfons; from 


Haverunga, 
the Sax, Had, Perfona, and Arung, honoured and admired. 
eg, Ethelred. 
nel, (Sax.) Seems. to. be a tax or mulé. 


Trem quando aliquis delegabit terram burgagii, (Sc. quieta 


 Hadgonel & maxime celerario. Mon, Angl. par. 1. fol. 


302. 
 -‘Harede abvutto, Is a writ that anciently lay for the 
Lord, who having by right the wardfhip of his tenant 
under age, could not come by his body, being carried 


“away by another perfon, Old Nat. Br. 93. 


Derede deliborando alii, qui habet Cufodiam terre, 
A writ direéted to the theriff to require one that had the 
body of him who was ward to another, to deliver him to 


the perfon whofe ward he was, by reafon of his land. 
Reg. Orig. 161. 
ake Rapto, Alfo a writ; 3 fee Ravifhment of Guard, 
Reg. Orig. 163, 

; Et nullus 





ta, The next heir to lands. 





“Bowtie: fe Juo propinguo vel extraneo periculofa Jane cuf- 


. tudia committatur. Leg. H. 1. cap. 70. 
-p  Dæretico combureudo, Is a writ that lay againft an 
» who having been conyitted of yer by the 
a and abjured it, afterwards fell into the fame 
, or fome other, and was thereupon delivered over 
o the fecular power. F. N. B. 69. By this writ, 
table out of Chancery, upon a certificate of fuch 
ean. Hereticks were burnt ; and fo were likewife 
_ Niches, forceress, fs. Bus the writ De Heretico com- 


burendo lieg not at this day. 
2. °¢ 


They are under the 
direétion, of certain commiffioners appointed by att of 





iZ Rép: 93. 
To: 
Watue, Is a Danifh word for haven or port; and Hafne 


Stat. 29 Caf: 


Courts are granted inter alia; by letters patent of Rich. 
duke of Gloucs admiral of England. 
Edw. 4 


14 Aug: Anno 5 


aga, (Sax. Manfic) A houfe in a city or borough. 
Domefday. An ancient anonymous author, expounds baga 
to. be a houfe and fhop, domus cum fhopa : and in a book 
which belonged to the Abby of St. duftin in Canterbury, 
mention is made of hagan monachis, &c. Sce Co. Litt.’ 

Hagia, A hedge, (Sax. Hæg, melted into say, whence 
haia) Mon. Angl: Tom, 2. p. 273, 

Baia, Alfo an hedge: fometimes taken for a park, &es 
enclofed. Bra&. lib. 2. c.40. And batement is ufed for 
a hedge-fence. Rot. ing. 36 Ed. 3. i 

DBail-hot, The fat. 3 Ed. 6. againit fhooting of 
GA Bo, or more pellets tkan one; by any perfon under 
the degree of a Lord; &c. is repealed. Stat. 6 S 7 W. 3. 
c: 13. 

Hair-potwder, Not to be mixed with lime, alabafter, 
&c. under penalties, by fat 4 Geo:z2. c. 14. Vide 
Starch-powder. 

Habe, A fort of filh dried and falted ; hence the pro+ 
verb cbtains in Kent, ds dry as a Hake. Paroch. Antiqs 
575. Spelm. 

Paketon, A military coat of defence. 
Ed, 3. 
PHalf-blood, Is no impediment to defeents of fee-fimple 
lands of the crown, or to dignities, or in defcent of 
eftates-tail : but in other cafes it is an impediment. Ad- 
miniltration is grantable to the half-dlood of the deceafed, 
as well as to the whole blood ; and half-blood thall come in 
for a fhare of an inteftate’s eftate, equally with the whole 
blood, they being next of kin; in equal degree. Style 74: 
I Vent. 307. 22-Car. 2. c. 10. See Demy Sangue, and 
Inteftates. Aih } 

Dalfendeal, Signifies the moiety, or one half of a 
thing ; as fardingdeal is a quarter; or fourth part of an 
acre of land, €c. 

Palf-mark, (Dimidia Marke) is a noble, or fix fhil- 
lings and eight pence in money. Ifa writ of Right is 
brought, and the feifin of the plaintiff, or his anceftor, 
be alledged, the feifin is not traverfable by the defendant, 
but he muft render the 4alf-mark. for the inquiry of the 
feifin ; which is as muchas to fay, that though the defen- 
dant fhall not be admitted to deny, that the plaintiff or his 
anceftors were feifed of the land in queftion, and to prove 
his denial ; yet he may be allowed to tender half a mark 
in money, to have an inquiry made, whether the plaintiff, 
fc. were fo feifed, or not. F. N. B. Old Nate 
Br, 26. Butina writ of advowfon brought by the King, 
the defendant may be permitted to traverfe the feifin, 
by licence, obtained from the King’s ferjeant ; fo that 
the the defendant fhall E; be obliged to proffer the halfa 
mark, c. F. N. B. 

Balt: Deal, Is ae; is ee in the Chancery, for felling 
of commiflions to delegates, upon any appeal to the court 
of delegates, either in ecclefiaftical or marine caufes. 
Stat. 8 Eliz. c.5. 

Balf-TCongue. See Medietas Lingue, as to pleas and 
trials of foreigners. 

Halke, (From the Sax. Heale, i. e. Angulus) An hole; 
feeking in every balke, Sc. 

Pali, (Lat. Halla, Sax. Heal/) Was anciently taken 
for a manfion-houfe or habitation, being mentioned as 
fuch in Domefday, and other records ; and this word is 
retained in many counties of England, efpecially in the 
county Palatine of Chefter, where almolt every gentleman 
of quality’s feat is called a Hall. 

Pall, or Common Wall. There is a Common Hak 
for electing a mayor, fheriffs, and other officers of thé 
city of Logdon, aisles at Guild-bal] by the Lord 
Mayor. Ord. 7 W. 

Palage, Is toll Dae ioe goods or merchandize vended 
ina all; and particularly applied to a fee or toll due 
for cloth, Prana for fale to Blackwell-Hall in TEA è 

ds 


> oF 


Wall. in 


H AN 


Lords of fairs or markets, are entitled to this fee. 6 
Rep. 62. r 

Wallamag, The day of All Hallows or All-Saints, viz. 
November 1. and one of the crofs quarters of the year, was 
computed in ancient writings from Hallamas to Candlemas. 
Cowel. 

Wallam*ive, Is a part of the county of York, inf which 
the town of Sheffield tands. 21 Fac. 1. c. 23. 

Palimote or Balimote, (Sax. Heal/, i. e. Aula, & 
Gemote, Conventus) Was that court among the Saxons, 
which we now call a court baron; and the etymology is 
from the meeting of the tenants of one Aa/] or manor. 
The name is fill kept up in feveral places in Herefordfhire ; 
andin the records of Hereford, this court is entered as fol- 
lows, viz.-Hereford Palatium, ad Halimot ibidem tent. 
11 Die OGcb. 4nno Regni Regis Hen.6.€c. It hath been 
fometimes taken for a convention of citizens in their pub- 
lic hall, where they held their courts, which was alfo called 
Folkmote. and Halmote: But the word Halimote is rather the 
lord’s court held within the manor, in which the differences 
between the tenants were determined. Omnis caufa ter- 
minetur vel hundredo, vel comitatu, vel halmote focam ha- 
bentium, wel dominoram curia. Leg. Hen. 1. Cap. 10. 

Rare muste, Is properly a holy or ecclefiàftical court ; 
but there is a court in London, formerly held on the Suz- 
day next before St. Thomas’s day, called the Aalymote or 
baly court, (Curia San&imotus) for regulating’ the bakers of 
the city, &e. 

Walptocrcfolb, Holyworkfolk, or. people who enjoyed 
lands by the fervice of repairing or defending a church or 
fepulchre ; for which pious labours they were exempt from 
all feodal and military fervices. It did fignify fuch of the 
province of Durham in particular, as held their lands to 
defend the corpfe of St. Cuthbert ; and who claimed the 
privilege not to be forced to go out of the bithoprick, 
either by the King or Bifhop. “Hij. Dunelm. apud War- 
toni Ang. Sac. par. 1. pe 749. 

Ham, Is a Saxon word, ufed for a place of dwelling ; 
a village or town : hence the termination of fome of 
our towns, as Nottingham, Buckingham, &c. Alfo a home 
clofe, or little narrow meadow is called ham. 

Pambling, or Pameling of Dogs, Is the ancient term 
ufed by forefters for expeditating. Manwood. 

Pamefecken. Burglary or nofturnal houfe-breaking, 
was by our antient law called Aame/ecken, as it is in Scot- 
land to this day. Black. Com. 4 V. 223. 

BÐamlet, and Hamel or Bampfel, (From the Sax. Ham, 
i. e. Domus, and Germ. Let, Membrum) Signify a little 
village, or part of a village or parifh ; of which three 
words, hamlet is now only ufed; though Kitchen mentions 
the other two, hamel and Hamp/fel. By Spelman there is a 
difference between villam integram, villam dimidiam, and 
hamletam ; and Stow expounds it to be the feat of a free- 
holder. Several country towns have hamlets, as there may 
be feveral Aamlets in a parih; and fome particular places 
may be out of a town or hamlet, though not out of the 
county. Wood 3. 

Hamfare, Breach of the peace in a houfe. 
Legibus H. 1. c. 80. 

‘amtoken, (Sax. Ham/ocen) Is the liberty or privilege 
of a man’s own houfe; alfo a franchife granted to lords 
of manors, whereby they hold pleas, and take cognifance 
of the breach and violation of that immunity. And like- 
wife f ignificat quietantiam mifericordie intrationis in alienam 
domum vi &. injufie. Fleta, lib. 1. cap. 47. In Scotland 
violations of this kind are equally punifhable with ravifh- 
ing a woman. Skene. And our old records exprefs dur- 

glary under the word ham/ocne. 

Panaper Dffice. One of the offices fo called, be- 
longing to the Court of Chancery. Writs relating to the 
bufinefs of the fubject and their returns, were, according 
to the fimplicity of antient times, originally kept in an 
hamper, in hanaperio; and the others, relating to fuch 
matters wherein the crown is immediately, or mediately 
concerned, were preferved in a little fack or bag, iz par- 
va baga; and thence hath arifen the diftin&tion, of the 
Hanaper Office, and petty bag office, which both belong to 
the Common law Court in Chancery. Black. Com. 3 V. 
49. and vide Gild. Chance. p. 10. 
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ferior undertaker; for Feadborow is the fuperior 
Spel. 


the goods ftolen in his hand. Leg. Hen. 1. cap. 59- Flen 
lib. 1. C 


gamenow difufed and prohibited by ftatute 17 
c. 2. 


Anno 33H. 8. c.5. 


Pax) Peace or protection given by theKing, wi 
hand. 
Sractio feu violatio pacis quam per manum juam dabit 
Leg. Hen. 1. 


8. See Guns. 


bee 


fufpendere, & wite muléta) Is a liberty grante 
fon, whereby he is quit of a felon or thief 
out judgment; or efcaped out of cuftody. © 
read it interpreted to be quit de laron pendu fa 
le Roy, i. e. without legal trial : 
pro latrone preter juris exigentiam Jufpenfo vel ela 
it may fignify a liberty, whereby a lord challe 
forfeiture for him who hangs himfelf within 


merchants, for the good ufage and fafe paffa 


mercatorum focietas, was and in part yet is er 











































Handboz0ib, A furety or manual pledge, i. . 


Band-habend, A thief caught in the very fa t 


cap. 38. 


Pand in and out, Is the name of an 


Handful, In meafuring is four inches by the 


Pandgrith, (From the Sax. Hond, manus, a 





Hec mittunt hominem in mifericordia 


and-gun, An engine to deftroy game. Sta 


aps Hie A kind of cloth. 


Mon. Ang. Tom. 2. p. 264. 
PankwWwit alias Hangwwite, (From the Sax.. 


And elfewh 


fee. Domefday. 
Panper or Banaper, (Haniperium) The Hanaper o 
Chancery ; it feems to As the fame as f/tus origi 
Dati lO. Ze lCe. Le a ut 
Wanfe, (An old Gothik word) Signifies a 


chandife from one kingdom to another. Th 


many large privileges by Princes within their a 
and had four principal feats ‘or /aples, where th 
or German and Dutch merchants, being the foun 
fociety, had an efpecial houfe ; one of which 
London, called the Steel-Yard. Ortelius’? ‘sInd 
verbo Afatici. 

Bans Coons, In Germany, Se. ‘fo! named, 
becaufe they lay near the fea, or from the Go 
which is taken for thofe who were the richeft of 
ple; and from thence it is inferred, that thefe 
the chiefeft for trade or riches: or it may con 
German Hanfa, i. e. Societas; a company of 
excelling others in trade. There were at firft 
diftinguifhed by this name; a th 
venty in number. 

We hall give an abftraét of Dr Roberto 
which is much more perfe&t. Towards the 
thirteenth century, the nations around the 
extremely barbarous, and infefted that fea: 
raciés: this obliged the cities of Lubeck and H 
foon after they began to open fome trade ‘with t 
ple, to enter into a league of mutual defence. 
rived fuch advantages from this union, that oth T 
acceded to their confederacy, and ina fhort time eig 
of the moft confiderable cities {cattered throu 
countries which ftretch from the bottom of thi 
Cologne on the Rhine, joined in the famou 
league, which became {fo formidable, that its 
was courted, and its enmity dreaded by the g 
narchs. The members of this powerful affociati 
the firft fy{tematic plan'of commerce, known in 
ages, and conduéted it by common laws ena& 
general affemblies. Hif. Emp. Char. hie 
See Id. fo. 336. aati 

Hantelode, An arreft, from the: Germ. Hant, 2 
and lad, i. e. laid; manus immiffio: 3 
by laying hold on the debtor, e. 13 

Dap, (Fr. Happer, i. e. Rapere, to ist s 
fignification with us as in the French; as to hap 
is where partition being made between two parcen 


t 





tnore land allowed to one than the other, fhe that has moft 

of the land charges it to the other, and fhe haps the rent, 

whereon aflife is brought, &c¢. This word is ufed by Lit- 

tleton, where a perfon happeth the pofleflion of a deed poll. 
itt, fe 8 


Baque, A little hand gun, prohibited to be ufed by 
faute 33 H. 8. c. 6. and 2 & 3 Ed. 6.. cap. 14. 
There is the alf-hague or demy-haque, within the faid 
ats 


— Baquebut, A bigger fort of hand-gun than the hague, 
from the Teuton, Aaeck buyfe; it is otherwife called an 
borquebufi, vulgarly a hagbut. 2 & 3 Ed. 6. c. 14. 
and 4,& 5 Ph. and Mar. c. 2. 
 Pavatium, (From the Fr. Haras) A race of horfes and 
mares, kept for breed ; in fome parts of England termed a 
fad of mares, &c. Spelm. Gloff. 
Harbinger, An officer of the King’s houfe, &c. See 
Harbinger. 
- Harbours and Pabeng. There are many acts of par- 
liament for repairing and improving the 4arbours and ha- 
wins of this kingdom; fuch as the 23 Hen. 8. cap. 7. and 
28 H. 8. relating to the havens and ports of Plymouth, 
outh, Falmouth, ‘Jc. in Devonfoire and Cornwall; 
and none fhall labour in tin works, near rivers of thofe 
havens, but thall prevent the fall of ftones and gravel 
therein, Cavting and unlading ballaft, rubbifh, &ec. in 
any harbour, haven, or road, incurs the penalty of 5 /. 
by flat. 34 Hen. 8. cap. 9. The 27 of Eliz. cap, 1. was 
made for repairing Orford haven in Suffolk; and 13 & 14 


Car. 2. and 4 Geo. 1. c. 13, Ge. for the reparation of 


Dower harbour, &c. And duties are granted by thefe fta- 
tutes, towards effecting thereof. Vide the Statutes. By 
_ the Stat. 19 Geo. 2. c. 22. If any mafter of a fhip fhall 
-eaft out of any fhip, riding in any haven, &r. any ballatt, 
éc. but only on land, where the tide never flows or runs, 
he may be fined by the juftices, not more than 5 Z. nor lefs 
than sos. As foon as any thip fhall be funk, ftranded, 
or run on fhore in any harbour; ce. or be brought or 
drove in, or be there in a ruinows condition, and there 
fuffered to remain, and the owner fhall begin to carry 
away the rigging; on fummons of the owner, or com- 
, a juice may feize the fhip, &c. and by fale 
thereof raife money to clear the harbour. Stat. 20 Geo. 2. 
„e. 14, was made for opening Southwold haven in Suffolk. 
_ Stat. 20 Geo. 2. c. 18. was made for improving Sunder- 
land harbour in Durham. See Stat. 27 Geo. 2. c. 8. for 
improving and inlarging the harbour of Leith. 
, Mentioned in Domefday, and by Spelman. 
See Herdlwick, 
ares, The penalty of taking and killing them, by 
flatute 1 Jac. 1, ce, Vide Game. 
‘artors. If any vinther, alehoufe-keeper, Ec. in 
` Londo, 


fhall permit any Aarlots, or common women of 


their bodies, to come into their houfes to eat, or drink, 
or otherwife to be converfant or abide there; they fhall be 
liable to imprifonment, and alfo the women and harlot. 

_ Artic, Wardmote 23. 

-Paenefs, (Fr. Harnifeh) Signifies all warlike inftru- 
ments. Hoved. p. 725. Matt. Parif. The tackle or 
furniture of a fhip, was alfo called harne or harnefium. 
PI. Parl. 22 Ed. 1. 

Bare, Warten, An outcry after felons and malefac- 
tors; and the original of this clameur de haro comes 
from the Normans: Cuftum. de Normand. Vol. 1. p. 


104. . 
$e ‘Parping-Frons, Aré iron inftruments for the ftrik- 
ing and taking of Whales: And thofe that ftrike the fifh 
i them are called Harpiniers, or Harpooners. Merch. 
“Die. 
=- arviets, (HerreAi canes) Small hounds, for hunting 
the bare: Anciently feveral perfons held lands of the King, 
by the tenure and fervice of keeping packe of beagles and 
harriers: Cart. 12 Ed. 1. l 
= Datt, Is a ftag, or male deer of the foreftfivê years old 
; compleat; and if the King or aren do hunt any fuch, and 
he efcape alive, then he is called an Hart Royal: And 
whereby the hunting he is chafed out of the foreft, procla- 
hy mation is ufually made in the adjacent places, that in re- 
y 





gard of the diverfion the beaft hath afforded the King or 
~ ‘Queen; none fiall hurt or hinder him from returning to the 
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tum pertinet ad villam, Sc. 











H A W 


foreft; and then he is called a Hart Royal proclaimed. 
Manwood’s Foreit Laws, par. 2. cap. 4. 

Barbe Wozkmen, May be licenfed by juftices of peace 
to go into other counties to work, &ec. Stat. 13 & 14 
Gare 2. c IZ 

atta Poxi, A hield of brawn Johannes de 
Mulgrave tenet terras in B. de domino rege per fervitium 
deferendi domino regi unam haltam porci, Gc. Paroch. 
Antig. 450. 

Watches, Are certain dams made of clay and earth, to 
prevent the water iffuing from the works and żin wahes in 
Cornwall, from running into the frefh rivers: And the 
tenants of feveral manors there, are bound to do certain 
days work ad le hatches, or hacches. Stat. 27 Hen. 8. ce 
23. And from a hatch, gate, or door, fome houfes 
fituate on the highway, near a common gate, are called 
Hatches. 

Pats and Caps, A title in the ftatute law. See Stat. 
8 Eliz. c. 7. Haberdafbers. 

Paur, (From the Fr. Hair) Ys ufed for hatred. Leg. 
EENG: 

Wauthoner, (Homo Loricatus) A man armed with a coat 
of mail. Et faciendo fervitiam de Hauthoner, guan- 
Charta Galfridi de Dutton, 








temp. H. 3. 
ato, A fall parcel of land fo called in Kent; as a 


Hemphaw or Beanhaw, lying near the houfe, and inclofed 


for thofe ufes. Sax. Dig. But Sir Edward Coke, in an 
ancient plea concerning Feverfbam in Kent, fays Hawes 
are houfes. Co. Litt. 5. See Haga. 
Paingh or Hogh, Signifies a green plot in a valley, 
as they ufed it in the North of England. Camb. 
PHatoberbB alias Watobert, (Fr. i.e. Lorica) He who 
holds lands in Fraace by finding a coat or fhirt of mail, 
and to be ready with it when he fhall be called, is faid to 
have hauberticum feadum, Fief de Haubert: And Haw- 
berk, with our anceftors, had the fame fignification, and 
fo it feems to be ufed in the fat. 13 Ed. 1. cap. 6. 
Matoks. The ftealing of an hawk, or concealing it, 
after proclamation made by the fheriff, is felony with cler- 
g: But this extends only to long-winged hawks, of the 
ind of falcons ; and not to go/s-hawks, or fparrow hawks. 
34 Ed. 3. 37 Ed. 3. cap. 19. 3 Inft..g7. None thall 
kill, or fcare away, atty hawks from the coverts where they 
ufe to breed, on pain of 10). to be recovered before 


juttices of peace, and divided between the King and 


profecutor. Stat. 11 Hen. 7. cap. 17. A hawk taken 
up, muft be delivered to the theriff, iftaken up by a mean 
perfon, to be proclaimed in the towns of the county, 
éc. An aétion of trover and converfion lies for an 
hawk reclaimed, and which may be known by her vervels, 
bells, &c. Hawking for game, fee Game. 

Watokers. Thofe deceitful fellows who went from 
place to place, buying and felling brafs, pewter, and other 
goods and merchandize, which ought to be utter’d in open 
market, were of old fo called; and the appellation feems 
to grow from their uncertain wandering, like perfons that 
with hawks feek their game where they can find it. They 
are mentioned Stat. z5 Hen. 8. cap. 6. and 33 Hen. 8. 
cap. 4. Hawkers and pedlars, Sc. going from town to 
town, or houfe to houfe, are now to pay a fine or duty 
the King. If they travel with an horfe, afs, &c. the fame 
is 8/. and if on foot, 4/. and to be licenfed by commif- 
fioners appointed for that purpofe, or be liable to certain 
penalties; and any perfon may feize a hawker, &c. till 
he produce his licence: travelling without licence, fhall 
forfeit 12 /, and refufing to fhew their licences 5 /. There 
is alfo a forfeiture for lending a licence to hire ; and it 
fhall be void. 8 & go W. 3. cap. 25. But traders in the 
linen and woollen manufactures, fending their goods to 
markets and fairs, and felling them by wholefale; makers 
of goods, felling thofe of their own making ; and makers 
and fellers of Englifh bone-lace, going from houfe to houfe, 
Ec. are excepted out of the atts, and not to be taken as 
hawkers. 3 F 4 Ann. 4. c. 4. If hawkers and pedlars, 
offer any tea, éc. to fale, tho’ they have permits, 
the fame may be feifed as forfeited, ec. by the late a&t 
againft running uncuftomed goods. 9g Geo. 2. c. 35. We 
now call thofe perfons hawkers, who go up and down the 
ftreets of London, crying news books and papers, and fell- 
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ing them by retail, and the women and others who fell 
them by wholefale from the prefs, are called mercuries. 
See 16 Geo. 2. c. 26. 

ap, Haya, Fr. Haye, A hedge or inclofure; alfo a 
nêt to take game. See Haia. 

ap-bore, Is a liberty to take thorns and other wood, 
to make and repair hedges, gates, fences, €¥c. either by 
tenant for life or years: it is alfo faid to be wood, for the 
making of rakes and forks, with which men in Summer 
make bay. See Co. Litt. 41. Black. Com. 2 V. 35. 

Wap-market. Carts of say, which ftand to be fold 
in the Hay-market, are to pay 3 d. per load towards the 
paving and amending the ftreet ; and fhall not ftand loaden 
with bay after three o’clock in the afternoon, €3¢. on pain 
of forfeiting 55. Hay fold in London, &c. between the 
fictof June and the laftof Auguft, being new hay is to 
weigh 60 pounds a trufs; and old bay the reft of the year 
56 pounds, under the penalty of 2s: 6w. for every trufs 
offer’d to fale, e. State 2 W- iF M.c.6. 8 8 g 
W.4. See. Stat. 31 Geo. 2. c. 40. 

Hapiward, (from the Fr. Haye, i.e. fepes, & Garde, 
Cuftodia) Is one who keeps a common herd of cattle of 
a town; and the reafon of his being called Hayward may 
be, becaufe one part of his office is to fee that they neither 
break nor crop the hedges of inclos’d grounds, or for that 
he keeps the grafs from hurt and deftruction, He is an 
officer appointed in the Lord’s Court: And is to look to 
the fields, and impound cattle that do trefpafs there- 
in; to infpect that no pound breaches be made, and 
if any be, to prefent them at the leet, €Jc. Kitch. 
46. There may be a cuftom in a manor, to have a 
furveyor of the fields or Aayward, and for him to dif 
train cattle damage-feafant ; but he mut avow in the 
name of him who hath the frechold. 2 Cro. 430. See 
Agillarius. 

Hazard, Is an unlawful game at dice; and thofe who 
play at it are called saxardors: And we read, Hazardor 
communis ludens ad falfos talos adjudicatur, quod per fex 
dies in diverfis locis ponatur fuper colliftriginum. Int. Plac. 
Trin. z Hen. 4. Suffex. 10. 

Headbozrow, or Weadbozough, (from the Sax. Head, 
caput, & Borge, fidejuffor) Signifies him who is head of 
the frank-pledge in boroughs; and who had a principal 
government within his own pledge; as he was called head- 
borow, fo he was alfo ftiled borowhead, borfholder, third- 
borough, tithingman, Fc. according to the ufage and-di- 
verlity of {peech in feveral places. Lamb. Thefe head- 
borows were the chief of the. ten pledges ; 3 the other, nine 
being denominated ` handborows,or inferior. pledges : 
Headborows are now a kind of ccnftables, 

Headland, Is the upper part of ground left for the turn- 
ing of the plough ; whence the headway. . Paroch. Antig. 

87. 

s Hei inti Was an exaction of a certain fum hereto- 
fore collected by the fheriff of Northumberland of the in- 
habitants of that county, without any account therefore to 
be made to the King; which was abolifhed by Stat. 


2.3 Eds Oe bene s 
Wcav-Dilver, Paid to lords of leets. See Common 
Fine. 


Pealfang or Balsfang, Is compounded of two Saxon 
words Hals, i.e. Collum, and Fang, capere, and fignifies 
that punifhment, gua alicui collum firingatur, (colliftrigium). 
Sometimes it is taken for a pecuniary mulé&, to commute 
for ftanding in the pillory; payable to the King or Chicf 
Lord. Leg. H. 1, cap. Lir ja 

Health, (Injuries to.) Injuries affeting a man’s health, 
are where by any unwholefome pra¢tices of another a man 
fultains any apparent damage in-his vigour or conftitution. 
As by felling him bad provifions or wine ; (1 Roll. ddr. 
90.) by the exercife of a noifome trade, which infeéts 
the air in his neighbourhood; (9 Rep. 57. Hutt. 135.) 
or by the neglect, or unfkilful management, of his phyfi- 
cian, furgeon or apothecary. For it hath been folemnly 
refolyed, that mala praxis is a great mifdemeanor ani 
offence at Common law, whether it be for curiofity and 
experiment, or by neglect; becaufe it breaks the trut 
which the party had placed in his phyfician, and tends to 
his deltru¢tion, Ld. Raym. 214. Thefe are wrongs or 
injuries unaccompanied by force, for which there is a re- 
















lifhed. 


Bridge, who filh for whitings, fmelts, 'c. commonly me 
ebbing water; mentioned in one of the articles of the 

Thames jury, at the court of the confervator of the river 
Thames, printed anno 1632. 


in the cathedral church, who hath the care of the 
and the officers belonging to it, for his own werk 
Epifc 





HER 


medy in damages, by fpecial aétion of trefpafs on “the m 
Black. Com. 3 V. 122. 
lic health of the nation, there are various provifions, as 
with refpe& to the plague. 
Gea. 2. C. 0; 
vi LONS. 


Car. c..2g. fe, 


As to offences againit the pubes 


Stati (Jaconi Cogn. 6 
29 Geo. 2. c. 8. As to unwholefome prow 
51 Hen. 3. ftat. 6. Ord. Propiftor. c. 7. 12 
LI j 
earth-moncp, A tax formerly levied, but now sho Ag 
Vide Chimney-Money. ste 
Webbersmen, Fifhermen, or pochers below Rial 


CA a 
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And thefe personai = i 


punifhable by ftatute 4 H.- 7. ¢. 15. 
Wcbbing-tocars, Are wears or engines pale or nas 
ebbing water, 23H. 8. c. 5. b 
Pebdomas, (Lat.) A eon See Week. RL 





Webvomadius, The week’s man, canon or prebendary — “a 
; 4 
a | 
. Hereford. MS. See Ebdomary. fer $ 
Deck, Is the name of an engine to take fihi in the river ras 
Ow/e, 23 H. 8. c. 18, wA 
Weccagium, Is fuppofed to be rent paid to the teal af 45 
the fee for liberty to ufe the engines called Hecks, 
Heda, A {mall haven, wharf, or landing plages ARR.. 
See Hith, CEDE 
Wedagium, Toll or customary duties paid at ‘ion 
or wharf, for the landing goods, &c, from which 4 i 














exemption was granted by the King to fome partic 
Cartular, Abbat, de Radinge 


natong and focieties, 
nA H 


E Henge: bote, Is neceffary ftuff to ‘make Ledges, v 
the leffee for years, &c, may of common right take x ; 
his ground leafed, See Hay-bote, aT pera 

Hedge-breakers. By the ftatute 43 Eliz. cap. Je 
Hedge-breakers, (Fc. Shall pay fuch damages as a jultice 


of peace fhall think fit; and if not able to pay the d . 


mages, fhall be committed to the conftable to be whipped, 
And conftables, and others, may apprehend perfons fi De 
{pected of bedge-ftealing, and carry them before a 
where not giving a good account how they came. rana 
&c, they are not only to make fuch recompence as th 
jultice of peace: fhall adjudge, but pay a fum not exceed- 
ing 105, for the ufe of the poor, or be fent to the hou! 
of correction fora month, by 15 Car. 2. ¢, 2. P 
conviéted of buying ftolen wood, dhall forfeit ve le 
to him from whom taken, dd, BAA 
Beir, (Heres, ab Hereditate) Is he ex ul nuptiis 
procreatus, who fucceeds by defcent to lands, tenements 
and hereditaments, being an eftate of inheritance, The $ 
eftate muft de fee, ,becaufe nothing paffeth jure heredi- 
tatis but fee; and by the Common law a man cannot be 
heir to goods and chattels: But the civilians call him be- ah 









J 
redem, qui ex, teftamento fuccedit in seni arae Safle 
toris, DREV ail. x 

Under this head may be confidered, 1 0 0 mo å o 
`i ài Aai 2 

The feveral kinds of heirs, ions 
ip Who may be heirs, what perfons are excluded from hy 
















being heirs, and wwhere the word hele ae 
to create an inheritance, ; 
II. Where the heir fhail take advantage of le 
tions, covenants, &c. of his anceltor, what , 
goto him, &c. and where the heir shall ine 
the debts and contra&s of the anceftor, 


EA 
I. The feveral kinds of pea 
Some writers have made a diftinétion of hæres faz 
& hereditatis; a man may be hæres fanguinis to 
or anceflor, and yet upon difpleafure, be defeated 
inheritance: And there is an ultimus heres, being} 
whom lands come by e/cheat, for want of lawful 
The lord of whom the lands are held, or the King. 
lib. 7. cap..17. But the moft ufual divifion is, tl 
heir apparent, heir general, heir fpecial, heir b 
and heir by devije, called hæres faus. 
Heir apparent, Is one during the life-time of 
ceftor; till the anceftor’s death he is only keir app 





/ 


the father. Zéid. A‘man having iffue only a daugh- 


_.the King’s allegiance, tho’ in wedlock; a man at- 


_ thele laft may not be beirs, propter deliéum; and an alien 


and the father die before the grandfather, and after the 


land, but till then the daughter is to have it, g H. 6. 
234. Perk, san. 
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or at/aw. 1 Inft. 8. Bonds and bargains with fuch an 
bir, to have double or treble the money lent, after his 
father’s death, és. are fet afide in equity ; but it is by 
paying what was lent don% fide, with interett, if the obli- 

applies tor relief: tho’ in cafe the obligee fues, 
fet fhall not recover what was really lent; for that would 
be to aflit fraud. 1 Vern. 359. 1 Vern. 141. Where 
goung heirs enter into any bond, Chancery relieves againtt 
it, without evidence of actual impofition; becaufe there 
is a fuppofed diftrefs, and prefumption of a liablenefs to 


beimpofed on, Barzardiff. 481. 


Heir general. The heir general or heirat Common law 
is he who after his father or anceftor’s death hath a right 
to, and is introduced into, all his lands, tenements and he- 
reditaments. But he muit.be of the whole blood, not a 
baftard, alien, &'c. 

_ None but the heir general, according to the courfe of 
the Common law, can be heir to a warranty, or fue an 
appeal of the death of his anceftor. Co. Lit. 14. a. Cro. 
Fac. 217, 218. 

__ Ifa condition be annexed to Borough Englifh or Gavel- 
kind lands, and the condition is broken, the heir at Com- 
mon law fhall enter; for the condition is a thing of new 
creation, and collateral to the land: But when the eldeft 
fon enters, the heir or heirs by cuftom, fhall enjoy the land; 
for by breach of the condition they are reftored to their 
ancient eftates. Cro. Eliz. 204. Plow. 28, Co. Lit. 
~ Special heir, Is the iffue in tail claiming per formam do- 

ni, and as the ftatute de donis preferves, the eftate to him, 
his anceftor cannot grant or alien, nor make any right- 
ful eftate of freehold to another, but for term of his own 
life. Lit. 2.613. 

- - Heir by cuftoms A custom in particular places varying 
the rules of defcent at Common law is good; fuch as the 
cuftom of Gavel-kind, by which all the fons fhall in- 
herit, and make but one heir to their anceftor ; but the 
general cuftom of Gavel-kind lands extends to fons only, 
bat a fpecial cuftom, that if one: brother dies without 
‘Affue, all his brothers may inherit, is good. Co. Lit. 
ay Je Afondo baal ~ 

ae by devife, or here fa&us.; is only a devifee of 

‘lands, being made fo by the will of the teftator, and has 
no other right or interet than the wil] gives him. 3 
Co. 42, a. 

_ Ithas been held in Chancery, that fuch an heir fhall 
have the aid of the perfonal eftate in difcharging the debts 
of theteftator. 1 Vern. 36, 7. 
~ But this muft be under{tood of an hæres fadus of the 
whole eftate, who fhall have the benefit of the perfonal 
eftate, but a devifee of particular lands fhall not. Pre- 

“ted, Chane. 3. 
_ Likewife there is a /ineal heir, as the fon of a perfon; 
and a collateral heir, as brother, Fc. Yet a man can 
have no right Zeir, to take lands during his life. - Dyer 
OG h wa Re tes om 


i Il, Who may be heir, what perfons are excluded from 


being heirs; and where the word heirs is neceffary to 


_ create an inheritance. 
a The eldeft fon, after the death of : his father, is’ his 
Heir, Fc, And if there be grandfather, father, ard fon, 


grandfather dies feifed ; the land thall go the fon or daugh- 
ter of the father, and not to any other children of the 
grandfather. Bro. 303. And this beir is called hæres 
pare reprafentationis, becaufe he doth reprefent his fa- 
ther’s perfon: but if in this cafe, the! father/die without 
„any child ; his next eldeft brother: {hall have «the land as 
a for want of a brother, it defcends to the fifters of 


ter, dies, leaving his wife with child of a fon, which is 
afterwards born; here the fon after his birth is heir to the 
_ There are fome perfons who may not be heirs; as a bai- 


tard born out of lawful wedlock ; an alien, born out of 


tainted of treafon or felony, whofe blood is corrupted ; 
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cannot be heir, propter defeGum fubje@ionis ; nor may ore 
made denizen by , letters patent ; tho’ ’tis otherwife of 
a perfon naturalized by act of parliament. Co. Litt. 8. 
2 Danv. Abr. 552. A baard by continuance, may be 
beir againft a ftranger; and an hermaphrodite may be 
heir, and take according to that fex which is moft preva- 
lent; but a monfter, who hath not human fhape cannot 
be keir, although a perfon deform’d may. Co, Litt. 7. 
2 Danv. 553. Ideots and lunaticks, perfons excommu- 
nicate, attainted in premunire, out-lawsin debt, &c, may 


‘| be heirs, Ibid. 


The word 4eir is not a good defcription of a perfon in 
the life time of the anceftor; and an eldeft fon fhall not 
take by the name of keir in the life-time of his father. 2 
Leon. 70. A man cannot raife a fee-fimple eftate to his 
right seirs, by the name of heirs, as a purchafe, by con- 
veyance or otherwife; but in fuch cafe the beir fhall be 
in by defcent: Fortior EF potentior eft difpofitio legis, quam 
hominis. Hob, 30. 2 Lill. Abr. 11. By the law of Eng- 
land, no perfon can take to himfelf an inheritance in fee- 
fimple by deed, without the word heirs ; but be may by 
devife: tho’ in cafes where the word heir is wanting, 
it has been adjudged that if there were other words equiva- 
lent, and the intereft in the thing granted paffeth by the 
confideration only, without any further ceremony in the 
law, aneftate in fee may pafs, 2 Nelf Abr. 928. Ina 
devife by will, or exchange, (Fc. the word heirs is not ne- 
ceflary: but eftates of inheritance which are .otherwife 
conveyed, requireit. Jenż. Cent. 196. The word heir 
is nomen colle@ivum, and extends unto all heirs; And 
under eirs, the heirs of heirs are comprehended in infini- 
tum; if lands are given to a man and his 4eirs, all his 
heirs are fo totally in him, that he may give his lands to 
whom he will. Zrin. 23 ‘Fac. 1. Noy 56. 

The heir is favoured by the Common law; and the an- 
ceftor could not give away his lands by will from his 4eir 
at law, without the confent of the Aer, till the ftatute 32 
H. 8. ¢61.. 2 Lill. v1. Hill. 23 Car. B. R. Dubious 
words in a will fhall be conftrued for the benefit of the 
heir ; and not to difinherit him: And the heir at law is 
preferred in Chancery in a doubtful cafe. Noy 185. Chanc. 
Rep. 7: Where lands were devifed to the hers of F. S. 
then living; it was held, that his eldeft fon fhould have 
them, though in ftrictnefs he was not eir during his fa- 
ther’s life, but beir- apparent: But this was by reafon of 
the words shen living, which made it a defcription of the 
perfon.. Preced, Canc.i57. 


HI. Where the heir hall take advantage of the conditions, 
covenants, &c. of his anceltor, what shall go to him, 
&c. andwhere the heir fhall be liable to the debts and 
contrais of the ancettor, 

Conditions and covenants real, or fuch as are annexed 
to eftates, fhall defeend to the heir, and he alone fhall 
take advantage of them. 43 Ed. 3. c. 4. 1 And. 55. 

And this is not only where there are expre{s words, but 
alfo where there are none; for the law by implication re- 
ferves the condition to the heir of the feoffor, Fe. for be- 
ing prejudiced by the difpofition, it is but reafonable that 
he fhould take the fame advantage that his anceftor whom 
he reprefents might. 1 Rol. Abr. 407, 472. 

If a man feifed of lands in right of his wife, makes a 
feoffment in fee upon condition, and dies, and after the 
condition is broken, the heir of the hufband. fhall enter ; 
for though no right defcended to him, yet the title of entry 
by force of the condition which was created upan the feoff- 
ment, and referved to the feoffor and his heirs, defcend- 
ed. 8 Co. 43. Co. Lit. 202. ai 336.8. 

The heir hall take advantage of a nomine pæne, for 
being incident to the rent, it fhall defcend to the heir, 
being a fecurity or penalty to engage the payment of the 
rent; therefore whoever has a right to the rent, ought in 
reafon to have the penalty; which is to oblige the tenant to 
pay it. Co. Lit. 162. k; 

If a man leafes for years, and the leffee covenants with 
the leffor, his executors and adminiftrators, to repair and 
leave it in good repair at the end of the term, and the 
leffor dies, €%c. his heir may have an aétion upon this co- 
venant, for this is a:covenant which. runs with the land, 
and fhall go to the heir, tho’ he is not named ; and it 


appears, 
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appears that it was intended to continue after the death 
of the lefor, inafmuch as his executors, Fc. are named, 
3 Lev. g2. Lougher ver. Williams. Skin. 305. S. G. 
cited. 

If 4. infeoff B. upon condition, that if the keir of 4. 
pays to B. &%e. 20s. then he and his heirs may re-enter ; 
this is a good condition, of which the keir of 4. may 
take advantage, and yet 4. himfelf never can, Co. Lit. 
214. b. 

Not only land, but rent not due at the death of the an- 
ceftor leffor, fhall go to the eir; fo corn fown by a 
tenant for years, where his term expires before the corn 
is ripe; every thing faftened to the freehold, timber- 
trees, deeds belonging to the inheritance; deer, conies, 
pigeons, fih, &c¢. 2 Nef. Abr. 927. An keir thall en- 

_ force the adminiftrator to pay debts with perfonal eftate, 
to preferve the inheritance. Chanc. Rep. 280, 293. If 
an executor hath affets, he is compellable in equity to 
redeem a mortgage, for the benefit of the beir; and it is 
the fame where the /efr is charged in debt. Hard. 511. 
And when the /eir is fued for the debt of his ancettor, 
and pays it, he fhall be reimburfed by the executor of 
the obligor, who hath perfonal affets. 1 Chanc. Rep. 74. 
But in action of debt brought upon a bond againft an 
heir, ’tis no good plea for the er to fay, that the execu- 
tors have affets in their hands. Dyer 204. For a cre- 
ditor may fue either Aeir or executor, and 4eirs and ex- 
ecutors are both chargeable upon ipecialties.. If an er 
hath affets, and the executor alfo, it.is at the election of 
the obligee to have action of debt againft the one, or the 
other; but he fhall not charge them doubly. 2 Plowd. 
433. If an heir hath made over lands fallen to him by 
defcent, execution fhall be had againft him to the value 
of the land, &¢. if it be not fold dena fide before the 
action brought, in which cafe there is a faving by the 
Statute 3 4 W.& M. cap. 14. And whether the heir 
hath lands by defcent, fhall be tried and enquired of, with 
the value, by a jury, to make the 4eir anfwerable. 5 
Mod. 122. 


Where bound, &c. 

As the heir at law is the proper and only perfon, 
who can take advantage of conditions, é&c. annexed to 
the real eftate ; fo he fhall be bound by all fuch condi- 
tions, &¢. which run with the land, whether fuch con- 
ditions were annexed to the eftate by the original feoffor, 
grantor, or immediate anceftor. 1 Rel. dér. 421. 

If a gift be made in tail on condition, that the donee 
fhonld not difcontinue, and the donee hath ifue two 
daughters, and one of them difcontinues, the donor fhall 
enter and evict them both, becaufe it was the original 
condition annexed to the whole eftate, that no part of it 
fhould be difcontinued.' Co. Lit. 165. 

But note, that neither tenant in tail, nor his iffue can 
be. reftrained from aliening by fine and recovery, tho’ 
they may be reftrained from aliening by feoffment, or 
other tortious aét, which amounts to.a difcontinuance. 

So where one devifed lands to 4, and the heirs male 
of his body, provided, that if he does attempt to alien, 
that then immediately his eftate (hall ceafe, and B. thall 
enter, and 4. makes a feoffment in fee, and thereupon B. 
entets; and it was adjudged againft B. and that the con- 
dition was void, becaufe non conftat what hall be adjudged 
an attempt, and how it fhould be tried. 1 Vente 321. 
3 Keb. 787. Piers and Winn. 

Alfo where a condition is annexed to the eftate given 
to the heir, and which goes in abridgment and reftraint 
thereof, the fame fhall in fome cafés be conftrued a limi- 
tation; for if it were a condition, nobody could take ad- 
vantage of it but the heir. Dyer 316. 10 Co. 41. 
1 Vents 199- 

As if a copyholder in Borough Englif furrenders to the 
ufe of his will, and.after deviles to his wife for life, re- 
mainder to his eldeft fon, paying 40s. to each of his 
brothers and fitéts within two years after the death of 
his wife, fc, this is a limitation, and not a condition; 
-for if it fhould-be a condition, it would extinguifh in the 
heir, and there would: be no remedy for the money. Cro. 
Eliz. 204. Wellok. and: Hammond. 3:Cro. 20-1. 2 Leon. 
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‘collateral beir, not as immediate keir; and if a fon hap- 
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114. S.C. Vide farther as to the do&trine of the keir 


being bound, éc. Vaugh.271. 2 Mod. 26. S.C. Cro. 


Eliz. 833, 919. Moor 644. pl. 891. Noy 51. 
But wherever the anceftor makes a conveyance or dif- 


pofition on condition, which goes in reftraint and abridg- _ 


ment of the eltate of the heir, he mutt have notice of it; 
for having a good title by defcent, he is not obliged to 
take notice of {uch condition at his peril, as others mu _ 
do. 8 Co. France’s cafe. ; ve 
If the perfon of the anceftor be bound in refpect of his 
land, which defcends to the heir, he fhall be charged: as, 
if by a fubfidy to be affefled upon every one having 20s. 


per annum, A. be charged and die; his eir fhall pay it, 


for it runs with the land. R. Mo. 17. 
Heir is nomen colleGivum; and therefore, if a condition 
be, shat if his heir does not pay Juch a rent charge, the efate 


Jaall go to B. if the heir of the keir does not pay, the con 


dition is broken. R. 2 Cro, 146. 
It has been held, that the eir is never chargeable 
without an exprefs /ex and affets ; and even then, no 
longer than he hath affets, for he is not obliged to keep 
them till he is charged: But if he hath affets, he ought to — 
plead truly, and confefs them; otherwife judgment fhalt 
be given againit him de terris propriis, for ’tis then his debt, 
Jones 88. 3 Salk. 179. Whena man recovers againit an 
heir, by default or verdi&, on pleading riens per defcent, 
a {pecial judgment de terris defcenfis, may be entered 
againft the Aeir, and the plantif fhall have all the lands by 
defcent in execution: tho’ if the judgment be 
ral againf{t the Aer, without praying fuch fpecial judg- 
ment, he can only have a moiety of the lands by elegit, 
Plowd. 439. 2Leon.16. Here the plaintiff may furmife, 
that the 4eir hath. fuch land by defcent, and pray to have 
execution of all his land. Dyer 149. Roll, 72. The 


judgment and execution fhall be general, unlefs the heir 


acknowledge the aétion, and fhews that he hath fo much 
by defcent; but if he will not fhew what he hath by de- 
fcent, he lofes the benefit of the law. Mich. 1 W. 8 M. 
B. R. Cro. Eliz. 692. Aa Aileen 

If the beir, in cafe where the anceftor hath bound him- 
felf and his heirs, have never fo much land come to him 
by gift in tail, or conveyance of the father, and not by 


‘ 


defcent, he is not chargeable at all: and fo it is for any — 


citate but what is in fee fimple; as where lands are granted 
to J. S. and his Aeirs during the life of another, Se. the 
heir fhall not be charged for this, no more than for the 
land entailed. 10 Rep. 98. No lands can be charged bus 


Fa 


fee-fimple; therefore in afuit againft the eir, the 


ment i$ only for the land dé/cended, and not ee i 
lands, &c. but where it is by his own fault, as bya f 
plea, or the like. 1 zf. 102, 376. au 
A man binds himfelf and his 4eirs in an obligation, and 
hath lands and 4eirs on the part of the father, and the part 
of the mother; the Azirs and lands of both, and not of 
one alone, muft be charged in debt: and the plaintiff 
fhall have feveral a¢tions ; and execution fhall flay, tillit 
may be had againft both of them. 2 Rep. 25. Hob. 25. 
Alfo if one bind himfelf and his eirs, and leave land at 
Common law, and lands in gavelkind; the obligee muk 
fue all the eirs. Hob. 25. An der fued on a fpecialty, 
fhall have his age ; and if one of the dzirs be within age, 
the parol fhall be ftay’d for all. Moor, cap. 203. A cole 
lateral heir is chargeable for the debt of his anceftor; but — 
the declaration mutt be fpecial, and he is to be charged as __ 
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pens between, who dies, he muft be faid uncle and beir 


of the fon, who was heir of the debtor, Efe. Cro. Care E 
And a child born, though he lives but an hour, 


151. 
has the fee of lands vefted in him as Aer. Hetl. isp A 
In a writ a man need not fhew how he is eir; buthe — 


muft in a declaration, &c. tho’ it is only for formto 


fet forth how a perfon is eir, becaufe itis not traverfable 
and heir, or no heir, is iffuable. Moor 885. If an heir 


ought to confefs the debt on aétion brought againit him, 
and the debt be not denied, it muft be admitted, 1Lutw. 
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Debt againft the zir, upon the bond of his anceftor, is 


to be brought in the debet and detinet, becaufe the heir — 


himfelf is bound; and not in the detines only, tho” 
t Lev. 224, An 


that is cured by verdict. Sid. 342. 
bein 
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‘eir is not bound by the bond of the anceftor, unlefs he 
is exprefly bound: and if in a bond a man bind his Aeirs, 
2 Saund, 136. Cro. 
Alfo a man fhall never bind his eir to war- 
| ranty, where he himfelf was not bound; if he make a feoff- 
“ment in fee, and binds his 4eirs only to warranty, the 
-feoffment is void, for the 4eir fhall be bound to warranty 
in fuch cafes only, where the anceftor was bound, with- 
1 Inf. 386. 
And warranties and eftoppels fhall defcend upon the eir 
So that if 
aman convey land with warranty againft him and his 
_ beirs, his heir on the mother’s part fhall not be vouched 
| by this; fo long as there is an eir on the father’s part, 


‘but not himfelf, the bond is void. 
Fac. 570. 


out which it cannot defcend upon him. 


_ general, and not upon any fpecial heir, &c. 


«e. Hob. 24. 
_ Agrant of an annuity, muft be for a man and his 4eirs, 


- to bind the Aer, altho’ there be affets; and when he 
is named, the eir fhall not be bound except there be 
Where a perfon covenants with 
ı another to perform any att, if his heir be not named, he 
‘is not bound by it: but in covenants of others, that con- 
-cern the inheritance, the beir fhall have the benefit of 


~affets. 1 Inf. 144. 


«them, tho’ not named. 5 Rep. 8. 1 Rol. Abr. 520. 


- An heir may enter for a condition broken, when the con- 


- dition is annexed to lands, and take’ advantage of it; be- 


-caufe if there had been no condition, the land would 
-have defcended to him. And an 4eir may perform a con- 


-dition, to fave the land. 2 Ne//. Abr. 929. 
The 4eir thall not have money due on mortgages in fee, 


-if he be not particularly named, but the executor ; and if 
the day be paft, although the eir be named, the executor 


dhall have it. 1 Inf. 210. 2 Ventr. 348. 


MOAT. ¢ ‘As to fuing and being fued. 
It is clear, that the beir may bring any real aétion droi- 


tural, in right of his anceftor, but cannot regularly bring 


‘any perfonal ation, becaufe he has nothing to do with 
‘the affets, or perfonal contraéts of his anceftor. . Co. Lit. 
164, If an erroneous judgment be given againft the 
‘anceftor, by which he lofeth the lands, the heir may 
bring a writ of error. 1 Rel. Abr. 747. Dyer go. 
-Godb. 337. And if one hath lands on the part of his 
‘mother, and lofeth by erroneous judgment, and dies, the 
heir of the part of the mother fhall have the writ of error. 
ILeon. 261. 2 Sid. 56. So the younger fon, when in- 
‘titled to the land by the cuftom of Borough Englifh, fhall 
bring the writ of error, and not the heir at Common law, 
P TR defcends with the land. Ower 68. 1 
‘Leon. 261. 4 Leon. 5. adjudged; and fee Bridgm. 71. 
‘So if there be an erroneous judgment againft tenant in 
tail female, the iffue female, and not the fon, fhall bring 

‘a writ of error. Dyer go. 1 Leon. 261. 1 Roll. Abr. 


oh PRT 
= Soif aman fettles land to the ufe of himfelf and the 
heirs of his body, the remainder to his own right heirs, 
~ and dies, leaving iffue only a daughter, who levies a fine, 
and dies without iffue, and F. S. brings a writ of error as 
coufin and collateral heir to the daughter, yet he fhall ne- 
= ver reverfe the fine, for there could no right defcend to 
him from the daughter, becaufe fhe had but an eftate- 


it does not appear that the remainder in fee was in the 

daughter as right heir; wherefore F. S. fhall not reverfe 
the fine, guia de non apparentibus ÊF non exiftentibus sadem 
_ efl ratio, efpecially in a. court of judicature, where the 
judges can take notice of nothing that does not come 















leaving lands which defcended to his heir, yet he fhall 
not have a writ of error as heir, for he is not privy to the 
judgment; and when an extent is made upon him, it is 
= aş tertenant, but after the lands are taken in execution, 
he may have a.writ of error. Svyl. 38, 39. per Roll. 
_ The heir at law may, in right of his anceflor, maintain 
_ an aétion of debt for rent referved on a leafe, made by his 
_ anceftor, for the rent is part of the lands, and incident 
to the reverfion ; but for arrears of rent incurred in the 


pl. 203. 






- tail, which determined by her death without ifue; and 
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life-time of the anceftor, neither the heir, nor the executor; 
could by the Common law maintain an aétion; for as to 
the heir, they were confidered as part of the perfonal 
eftate, and as to the executor, he could not reprefent his 
teftator, as to any contracts relating to the freehold and 
inheritance. 11 H. 6. 15. 19 4. 6. 41. Co. Litt. 
162. a. But now by the 32 H. 8. cap. 37. An executor 
may maintain an action of debt for fuch arrears ; for 
which fee tit. Debt. 

If a nobleman, knight, efquire, &c. be buried in a 
church, and have his coat of arms, and pennons. with his 
arms, and fuch other enfigns of honour as belongs to his 
degree, fet up in the church, or if a grave-ftone, or 
tomb be laid or made, ĉc. for a monument of him; in 
this cafe, albeit the freehold of the church be in the par- 
fon, and that thefe be annexed to the freehold, yet can- 
not the parfon, or any, take them, or deface them, but 
he is fubject to the heir, and his heirs, in the honour and 
memory of whofe anceftor they were fet up. Co. Lit. 
18. 4. For this fee 1 Roll. Abr. 625. Noy 104. God- 
bolt 200. Cro. Fac. 367. 2 Bulfr. 151. 

Where the anceftor binds himfelf, and his heirs, in an 
obligation, the obligee may fue the heir, or executor, or 
the adminiftrator of the executor, at his election, and 
may have execution of the land defcended to the heir; for 
the Common law having allowed the action of debt againft 
the heir, he could have no benefit by the action, unlefs 
he were permitted to have execution of the lands which 
defcended to the heir. Plow. 441. 3 Co. 12. a. Cro. 
Fac. 450. 1 And. 7. 

But the body of the keir is protected, for it would be 
moft unreafonable to fubje& the heir to the payment of 
his anceftor’s debts, any farther than to the value of the 
affets defcended. Dyer 81. pl. 62,. 207. pl. 15. Moor 
Co. Lit. 103, 290. 

Alfo the heir muft be exprefly named, otherwife he 
is not chargeable, and the reafon why the heir is not 
chargeable in this cafe, as the executor in cafe of a 
bond entred into by the teftator, without being named, 
is this ; by the Common law only the goods and chattels 
of the debtor, and the annual profits of the land as they 
arofe, and not the land itfelf, were liable to execution 


for debt or damages, becaufe thefe being the fecurity 
the creditor depended upon, they were liable in the hands 


of his reprefentative or executor, as well as in the hands 
of the debtor himfelf; hence it was, that the execue 


tor was bound’ by the debt of the teftator, fo far as 


he had chattels or affets, tho? he was not named in the 
contract; but the land was not liable to execution, be- 
caufe it was preferved from the perfonal contracts and 
engagements of the tenant, that he might be the better 
able to anfwer the feudal duties to the lord, which 
were the life and fupport of government; therefore 
the land not being originally liable to the demand in 
the hands of the obligor, muft be much lefs liable in the 
hands of the keir, who was not comprehended in the 
contrat. 2 Inf. 19. Plowd. 440. Hob. 60. 

But if 4. had granted, for him and his 4eirs, to B, and 
his heirs, fuch a rent out of his lands; in this cafe, the 
heirs being comprehended in the contract, are bound to 
make good the grant, fo far as they have aflets by defcent 
from the grantor ; and this was allowed at Common law, 
becaufe the grantee of the rent had the land originally in 
view for his fecurity ; and by the grant itfelf having it 
in his power to diftrain the land for the rent, it was 
equal to the eir, whether the land anfwer the rent 
by diftrefs, or by an execution upon ajudgment in a writ 
of annuity. 1 Rol. Abr. 226, Popham 87. Hob.’ 58. 
Dyer 344. 6. Co. Lit. 144. b. 

If the anceftor bind himfelf in a ftatute, recopni- 
zance, &c. the heir is liable, not only as tertenant, .but 
alfo as heir, otherwife he could not have his age; and 
cannot oblige a purchafer, whether for valuable confi- 
deration, or without, to contribute, but one heir may 
oblige another to contribute; as if a man feifed of two 


-acres, the one defcendible, according to the courfe of the 


Common law, the other in Borough Englifh, acknowledge 
a ftatute, &¥c. the beir at law fhall oblige the Borough 
Englifh to contribute: fo one.coparcener fhall oblige the 
other to contribute ; or if the conuzcr had lands, fome 


58 defcendible 


defcendible to the eirs of the father, and fome defcen- 
dible on the Acirs of the mother, the beir on the part of 
the father fhall compel the beir on the part of the mother 
to contribute ; & fic vice verfa. 3 Co. 12. Sir William 
Herbert's cafe. 

By the Common law, if the Āeir before an action 
brought againft him had aliened the affets, the obligee’ 
was without any remedy ; but if he only aliened, hanging 
the writ, the lands, which he had by defcent at the time 
of the original purchafed, had been liable. Co. Lit. 
TO2. 

In confequence of this doétrine, that the lien fhall have 
relation to the time of the or iginal purchafed, it hath 
been adjudged, that if' there had been two creditors to 
F. §. whofe heir is bound, viz. A. and B. and Z. files 
~'an original in C. B. and hath judgment thereon, Trin. 
Term, 2 fac. 2. by default, and thereupon a general 
elegit iffues againft all the lands of the heir, and a moiety 
thereof is delivered to 4, B. on a bill filedin B. R. 
ré 2 Fue. z. has a fpecial judgment againft the affets 

confefs’d by the heir, Trin. Term, 3 Fac. 2. tho’ B.’s 
judgment be fubfequent to 4.’s, yet it appearing that his 
“pill or original was filed before 4.’s, the judgment thall 
have relation thereto, therefore he muft be frit fatisfied. 
Carth. 245. 

So it feems in the above cafe, that tho’ 4.’s judgment 
had been on an original actually filed before B.’s, that B. 
muft have been preferred, becaufe his judgment was general 
againft the heir, and the execution a general and common 
execution by elegit, and not againft the affets only by 
way of extent; therefore fuch a general judgment will 
not operate by way of relation to the original, but 
binds only, as in common cafes, from the time of the 
judgment given. Carth. 246. Per Cur’. 

But’ now, in relief of creditors againft the aliena- 
tion of lands defcended, &c. by the 3 & 4 W. & 
M. cap. 14.it is enacted, ‘* That in all cafes, where 
“any heir at law fhal! be liable to pay the debt of his an- 
ceftor, in regard of any lands, tenements or hereditaments 
defcending to him, and fhall fell, alien, or make over the 
fame, before any action brought or procefs fued out again& 
him, that fuch heir at law fhall be anfwerable for fuch 
debt or debts, in an attion or aétions of debt to the value 
of the faid. land fo by him fold, aliened, or made over; 
in which cafes all creditors fhall be preferred, as in actions. 
againft executors and adminiftrators, and fuch execution 
fhall be taken out upon any judgment or judgments fo 
obtained againft fuch heir to the value of the faid land, 
as if the fame were his own proper debt or debts ; faving 
that the lands, tenements and hereditaments bona fide 
aliened before the action brought, fhall not be liable to 
fuch execution,’ 

But it is by the a& provided, That where any ation 
of debt upon any fpecialty is brought againft any heir, 
he may plead riens per difcent at the time of the original 
writ brought, or the bill filed againt him. And the 
plaintiff in fuch aétion may reply, that he had lands, te- 
nements or hereditaments from his anceftor before the 
original writ brought, or the bill filed: and if, upon iffue 
joined thereupon, it be found for the plaintiff, the jury 
fhall inquire of the value of the lands, tenements or here- 
ditaments, fo defcended, and thereupon judgment fhall be 
given, and execution fhall be awarded as aforefaid: but 
if judgment be given againft fuch eir, by confeflion of 
the action without confefling the affets defcended, or upon 
demurrer, or nihil dicit, it fhall be for the debe and da- 
mages, without any writ to inquire of the lands, tene- 
ments or hereditaments fo defcended. 

It is not improper to obferve, that, before this act, if 
the anceftor had devifed away the lands, a creditor by 
fpecialty had no remedy either againft the heir, or devifee. 
Abr. Eq. 149. 

But now, to provide againft that. mifchief, it is, by 
the fame ftatute enaéted, ‘¢-That all wills and tefta- 
ments, limitations, difpofitions, or appointments, of or 
concerning any manors, mefiuages, lands, tenements 
or hereditaments, or of any rent, profit, term, or 
charge out of the fame, whereof any perfon or perfons 
at the time of his, her, or their deceafe fhall ‘be feifed in 
fec-fimple, poffeffion, reverfion or remainder, or have 


‘the land; and if before the ftatute, the eir had 
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power to difpofe of the fame by his, her, or theif ef 
wills or teftaments, fhall be deemed and taken (only as 
againft fuch creditor or creditors as aforefaid, his, her, — 
and their eirs, fucceflors, executors, adminiftrators and — 
afligns, and every of them,) to be fraudulent, and clearly, — 
abfolutely, and utterly void, fruftrate, and of none effect; — 
(any pretence, colour, feigned or prefumed confideration, 
or any other matter or thing to the contrary notwithftand- 
ine. > 





‘And chat’ fuch creditors may be enabled to recover 
their-debts, it is further enacted, ‘* That in the cafes 
before mentioned, every fuch redoni fhall and may 
have and maintain his, her. and their action and ac- , 
tions of debt upon his, her, and their faid bonds and 
{pecialties, againit the heir and eżrs at law of fuch obligor 
or obligors, and fuch devifee er devifees jointly, by vir- 
tue of this act; and fuch devifee or devifees fhall be liable 
and chargeable for a falfe plea by him or them pleaded, 
in the fame manner as any Heir fhould have been for 
falfe plea by him pleaded, or for not confefling the lands 
or tenements to him defcended.” 

It is however, by this a& further provided, That k F 
there hath been, or {hall be, any limitation or appointment, . 
devife or difpofition of, or concerning, any manors, mef- 
fuages, lands, tenements, or hereditaments for the raifing 
or payment of any real or juft debt or debts, or any por- 
tion or portions, fum or furas of MOUS for any child or 
children of any perfon, other than the heir at law, ac- 
cording to, or in purfuance of any marriage contra, OF | 
agreement in writing bona fide made, before marriage, 
the fame, and every of them, fhall be in full force, and 
the fame manors, mefluages, lands, tenements and here- : 
ditaments, fhall and may be holden and enjoyed by every 
fuch perfon or perfons, his, her, and their heirs, execu- E 
tors, adminiftrators and afligns, for whom the faid ie re: 
mitation, appointment, devile, or difpofition was made, 
and by his, her, and their truftee or truftees, his, her, — 3 
and their heirs, executors, adminiftrators and afligns, yc aaa 4 
fuch eftate or intereft, as fhall be fo limited, iene da 2 
devifed or difpofed, until fuch debt or debts, ra 
portions fhall be raifed, paid and fatished.” | id 

And it is further enaéted, ‘¢ That all and every i, 
vifee and devifees, made PAIE by that aĝ, fall e 
liable and chargeable in the fame manner as ae 
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law, by force of the at, notwithftanding the 
nements and hereditaments to him or them devife d, tall 
be aliened before the action brought.” i} 
In the conftruéction of this ftatute it hath been | 
that tho’ a man is prevented thereby from defeating his 
creditors by will, that yet any fettlement or difpoiition 
he fhall make in his life time of his lands, whether 0- 
luntary or not, will be good againft bond creditors; for 
that was not provided againft by the ftatute, which only 
took care to fecure fuch creditors from any impofition, 
which might be fuppofed in a man’s laft ficknefs; but if 
he gave away his eftate in his life-time, this prevented 
the defcent of fo much to the heir, confequently took 
away their remedy againft him, who was only liable i in 
refpe&t of the lands defcended ; and as a bond is no lien 
whatfoever on lands in the hands of the obligor, much 
lefs can it be ae when they are given away toa Strangers 
Abr. Eq. 1 Ja 
As to the manner of pleading and replying under t l 
ftatute, vide the cafe of Redfhaw and Hefther, Carth. 35. 
and 5 Mod. 122. S.C. ts 
It feems that neither before, nor fince, this ftatute he 
executor or adminifirator of the heir are liable; for the 
perfon of the heir is not chargeable, but with ref 
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before action brought, he fhould not be charged 
profits he received; which is evident from the | 
riens per difcent the day of the writ purchafed; much | 
could his executor, nor can he yet, unlefs fome fe 
make him fo: for an executor is but in nature ol 
truftee for the perfonalty, and not at all privy to the | 
heritance. Trin. 32 Car. 2. in C. B. adjudged. 
New Abr. 28. 
If there be judgment in debt againft two, and 
dies, a fcire facias lies again{ft the other alone, ri 
the death, ‘and he cannot plead that the heir of him w 
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-is dead has affets by defcent, and demand judgment if he 
~ ought to be charged alone: for at Common law, the 
- charge upon a judgment being per/onal furvived, and the 
 ftatute of Weim. 2. that gives the elegit, does not take 
= away the remedy of the plaintiff at Common law, 
_ therefore the party may take out his execution which 

way he pleafes; for the words of the ftatute are fit in 
- gleéione: but if he fhould; after the allowance of the 
~ writ, and revival of the judgment, take out an elegit 
~ tocharge the land, the party may have remedy by fug- 
' geftion; or elle by audita querela. 1 Lev. 30, Raym, 
imps) Keb: oz: 9. C: 

~ Asto a fequefiration, and to fhew that a decree fhall 
"have the fame authority to bind the perfonal affets, as a 
- judgment at law, and therefore fhall go pari pafu to be 
` paid off and difcharged, Vide 1 Vern. 143. 3 Lev. 355. 
| 2 Vern. 37, 88-9. 


6 With refpe&t to afers, &e. 
= Where the anceftor binds himielfand his heirs, all his 
lands of freehold, and which defcend in fee/imple, are 
affets by defcent, and fhall be liable, as far as they extend, 
~ to anfwer the anceftor’s obligations. See Bro: tit. Afers. 
Fit. tit. Afets. 1 Rol. Abr. 269. tit. Aféts. A reverfion 
after a leafe for years made by the anceftor is prefent 
` affets, fo that the heir cannot plead riens per difcent in 
delay of execution of the rent and reverfion, tho’ the 
plaintiff canitot have benefit of the reverfion till the leafe 
be determined. 1 Salk 354-5. Fars. 42. 2 Mod. 

g0—s1. Hern’s Plead. 320. 

So a reverfion expectant upon the determination of an 
eftate for life is quafi aféts, and ought to be pleaded fpe- 
cially by the heir, and the plaintiff in fuch cafe may take 
_ judgment of it cum acciderit. Carth. 129. per Holt. 
_ But a reverfion in fee expectant upon an eftate-tail is 
not aflets, becaufe it lies in the will of the tenant in tail 


to dock and bar it at his pleafure. 6 Co. 58. 1 Rol. 
Alr. 269. 
If A. hath iffue B.; and C. and conveys lands to the 


ROF N mfelf for life, the remainder to B. in tail male, 
the remainder to his own right heirs, and 4. dies, and 
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r AR reverfion defcend to B. his fon, and B. dies feifed, 
and the reverfion defcends. to his fon, who dies without 
i -iffne, fo that the tail is fpent;. and C. énters, thefe lands 
thal -be affets to anfwerthe debt of his father. Carth. 
‘127. 3 Lev. 286. 3 Mod.-253. S. C. 
= The lands, (as hath been obferved,) muft de/cend to the 
heir; and therefore it was formerly held, that if he took 
by purchaje, as if the teftator devifed them to him, pay- 
ing fo much, or if he devifed lands to one of the two, 
and his heirs at law jointly, that thofe lands were not 
=  affets; but if he devifed one part to Æ. another to B: 
and another to his heir at law, this third part was affets. 
Cro, Eliz. 431. 2 Mod. 286. 
By the ftatute of frauds and perjuries (29 Car. 2. c: 3.) 
it isenaéted, That if lands come to the heir by reafon of 
= afpecial occupancy, they fhall be chargeable in his hands 
as affets by defcent, as in cafes of lands in fee-fimple, 
and in cafe there be no fpecial occupant thereof, it, fhall 
= goto the executors or adminiftrators of the party that 
had the eftate thereof by virtue of the grant, and fhall 
be affetsin their hands. Alfo by the faid ftatute, par. 
10., & 11. where lands are fettled in truft, and defcend 
in feeto the heir of ce/tuy que truf?, the fame fhall be affets 
n the fame manner as lands in poffeflion, but he fhall not, 
by reafon of any plea or other matter, be chargeable to 
the condemnation out of his own eftate. Vid. 2 


















Vern. 248. 
cs An equity of redemption of an inheritance is affets, 


_ for the heir having a right in equity, that ought in equity 
to be liable to fatisfy a bond debt. 4 Chan. Caf. 148. 
Sp in tail fuffers a recovery to letin a mortgage of 






500 years, then limits the land to the old ufes, and 
_ makes his will, and devifes all his lands for the pay- 
= ment of his debts ; the redemption was limited to him, 
his heirs and affigns ; and the court thought that the 

| Eau of redemption of this mortgage, fhould be affets to 

= fatisfy creditors, or a fubfequent grantee of an annuity. 

Preced. Chan. 39. Fofét and Auffin. A right-without any 

— eftate in poffeflion, reverfion or remainder is not -affets 










till it be recovered and reduced into poffeffion. 6 Co. §8: 


For more learning on this fubjed, fee 14 Vin. Abr. and 2 
New Abr. tit. Heir. 


General obfervations. i 

Heirs includes affigns in grants; &c. If a woman 
keeps land from the %eir; on pretence of being big with 
child by the 4eir’s anceftor, her deceafed hufband, the 
Writ ventre in/piciendo is to be granted to fearch her, 
€s'c. that the keir be not defrauded. F. N. B. 227. Thé 
next 4eir male is to bring appeal for the death of his an= 
ceftor, Jc. And -heirs may have divers writs; as writ of 
Mortdancefter, Entre dd communem legem; In cafu provifo; 
and confimili cafu; quod permittat, Sc. The heir may 
bring an ejeétment of copyhold lands before admittance. 
Wilf. Rep. par: 2. fo. 14. ; 

Whoever claims as heir by defcent, mut make him- 
felf heir to the perfon laft a€tually feifed; and in pofleffion 
of the inheritance. A 

There cannot be a pofefio fratris of a reverfion or re= 
mainder. Jb, 47. 

Whoever takes as heir male by purchafe, muft be both 
heir arid male. Ib. par. 1. fo. 20. 

Weir apparent, See Heir: 

Weirels, Is a female heir to a man, having an eftaté 
of inheritance in lands; and where there are feveral 
joint 4eirs, they are called Co-heirs or Co-heireffes. Steal= 
ing an Aeire/s, and marrying her againit her will, where 
felony. See Forcible Marriage. And Black, Com. 4 V: 
2084 

Weirstoome, (From the Sax. Heier, i.e: Heres; & 
Leome, Membrum) Comprehends divers implements of 
houfhold, fuch: as the firt beft bed and other things, 
which by the cuftom of fome countries have belonged to 
a houfe certain defcents, and are never inventoried after 
the deceafe of the owner as chattels, nor do they go to the 
executor, but accrue to the Aerr with the houfe itfelf by 
cuftom, and not by the Common law: thefe are not 
devifeable by teftament ; for the law prefers the cuftom 
before a devife, which takes not effeét till after the death 
of the teftator, and then they are vefted in the keir by 
the cuftom. Co. Litt. 18, 185. But fale in a man’s 
life-time might make it otherwife. The ancient jewels 
of the crown are heir-looms, and fhall defcend to the next 
fucceffor ; and are not devifeable by will. Jdid. 185. 
And heir-looms in general are faid to extend to all large 
houfhold implements ; of which Spelman fays thus: Omne 
utenfile robuftius quod ab edibus non facile revellitur, ideoque 
ex more quorundam locorum ad heredem tranfit, tanquam 
membrum hereditatis. And Sir Edw. Coke fays, Con/uetudo 
hundredi de Stretford in com. Oxon eff, quod Heredes ze- 
nementorum poft mortem antecefforum Juorum habebunt, Sc. 
principalium, Anglice an Heir-loom, wiz. de quodam genere 
catallorum, utenfilium, (Fc. Optimum plauftrum, oftimam 

carucam, optimum ciphum, Fc. Co. Litt. 18, 

It is faid, thatthe word by time hath a more general 
fignification than at firit it did bear, comprehending all 
implements of houfhold,- as tables; preffes, cupboards; 
bedfteads, wainfcot, and fuch like: which, by the cuftom 
of fome countries, having belonged to a houfe, during 
certain defcents, as before mentioned. 

Trover by plaintiff adminiftrator cum teflamento annexo 
of the late Lord Petre againit the wife of the firft exe- 
cutor for a necklace of pearl, faid to have been in the 
family for many generations, and worn as a perfonal or- 
nament by the Lady Petre for the time being, or for de- 
fault of fuch, by the Lady Dowager pro tempore; and to 
prove the property, an ancient inventory. made by the 
defendant’s hufband, being executor of the Lord Perre, 
now inteftate, being found among the ancient evidences 
of the family, was allowed ; for the mentioning this 
necklace in it, fhews he did not claim it in his own right, 
and none but a madman will inventory more affets than 
he has ; and though if the queftion were whether my 
Lord Petre were proprietor, or not, he himfelf could 
not be witnefs ; yet the executor, by inventorying it, 
charged himfelf with it as, affets, and there it fhall be 
taken as fuch ; and per Holt Ch. J. the wearing of a pearl: 
is a converfion ; and goods in grofs cannot be an heir- 
loom, but they muft be things fixed to the freehold, as 
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flax, Ec, for 7 years, to be an annual charge ont 
gregate fund, 4 Geo. 2. c. 27. feg. 6. No drawk 
the re-exportation of unwrought hemp to the p 
4 Geo. 2. c. 274 fee. 7. Againit fraudsin ma re 
of hemp, flax, &c. 22 Geo. 2, c. 27. Bounty on, 

importation of hemp and rough flax from-dmerica, 4 
Perce , 

enchman, (Qui equo inititur bellicafos from, e G 
man eng/, a war-horfe) With us it fignifies, 
runs on foot, attending upon a, perfon of hono 
thip. Stat. 3. Ed. 4. cap. 5: 24 ‘Hen. 8 a 
Itis written fenxman, An. 6 Hen. 8. cap. le 

Wenedpennp, A cuftomary payment of mone 
of hens at Chrifimas : from the Saxons hen, galli 
penning, denarius. Sint quieti de chevagio & 2 
& buckfall & triftris, Sc. _Monatt. 2 tom. 827, _ 
charter of Edw. 3. confirming many privileges 
priory of Pulton, 25 Ed. 3. Quieti fint de—— 
geldis, hornegeldis, ES penygeldis, CF thenedirypeny, huna 
peny, FP de mefkennyng, F de chevagio, SF ber 
buceftall, & triftris. Mon. Ang. tom, 2.) pag 
Du Frefne thinks it may be heapeny, gallin gium, 
compofition for eggs. But pofiibly it is miipri 
nedpeny for heved-peny, or head=peny. Cowell, edit, 1 

WenecWwatd, A duty to the King in G 
Domefday. 

DYenghen, (Saxon hongen), A prifon, 
correction. Sz guis amicis defitulus, vel ali 
tantum laborem veniat, ut E non habeat, inp 
cufatione ponatur in hengen, & ibi /uftineat donec 
judicium vadat., LL. Hen. 1u cap.65, i RARER 

Pengwite, Signijicat quietantiam mifericordie de 
Senjo abfque enfi Gderatione, Fleta, lib. 1. cap 
Hankwit. +>) Shea 

eozrdtelte, The fame with Ausfeftane, i. e. 
ter of a family: From the Saxon. eertain 
to the houfe or hearth: Noz fic aliqua. 
dine dignus, fit heordfelte, fit folgarius, fit by 2 
in plegio conftituius. : Leges Canuti, caps 40. 
dereferft. 

Beordpenny, Olin Romerfcot & peftca F 
from the Saxon hearth, focus, and pening, dena 
Peter-pence and Riinefiot. Omnis heordpen 
Seftun S. Petri, & qui non perfolveret ad termi 
ferat eum Roma. Leges Edgari 'Regis i 
Bromptonum. 

icptarchy, Saxon. The kingdom of 
formerly under the Saxons, divided into an 
confifting of feven independant kingdoms, 
governed by different clans and colonies. 
Com. 4V. 403. 

Perald, Heralt, or Herold, (Ital. herald 
quafi herus altus) Signifies an oficer at arms. 
thinks it may be derived from two D; 
Here, exercitus (¥ Healt, pugil magnanimus ; 
be called the Champion of the Army : and the gman: 
Heralds, fecicles. Polydore, lib. 19. deferil b 
habent infuper apparitores minifiros, gues Hera 
quorum prefedus Armorum Rex wocitatu 
pacis Nuncii; Ducilus, Comitibufque a Mee 
aptant, ac eoruzı funera curcat. The fun 
officers, as now exercifed with us, is to d 
proclaim peace, and to be employed by the 
tial meflages: they are examiners and judges’ 
mens coat of arms, and coniervers of genealogies 5 
marfhal the folemaities at the coronations, an 
ral of princes, and other great men. The three 
heralds, are called Kings at Arms; of which Gart 
the principal, inftituted by King Henry 5. w 
is to attend the Knights of the Garter at their folem 
and to marfnal the funerals of the nobility 
Edw. 4. granted the office of King of. 
Gorter, cui: feudis O proficuis ab antiquo, Se. 
is Clarenciexzsz or Clarentius, ordained by Edw 
attaining the dukedom of (Jareuce by the dea 
his brother, (whom he beheaded for afpiring to th 
made the herald who belonged to that dukedom, 
at arms, and called him Clarencieux ; his proper 
to marihal and difpoie the funerals of all th 
bility, knights and efquires, thro’ the realy 


old benches, tables, &c. Pafch 13 W.3. B. Re 12 
Mod. 519, 520. 

Alfo on this fubject, wide 12 Co. 104, 105. Gorven’s 
cafe. 

Tbe following is a {pecification of what goods and chat- 
tels go zo the heir. 

Goods and chattels annexed to the freehold go to the 
heir, and not to the executor, or adminiftrator: as, the 
glafs in a window; the doors and locks of an houfe. 
Offe Ex’... 86. ° 21 -H.-7.°26, 6: 4 Co. 63, 6. So, the 
pales, pofts, and rails for an inclofure. 12 H. 7. 26, 6. 
So, furnaces, coppers, êt. fixed to the freehold. R. 
21 H. >. 26.6. RE 20 H.-7.' 13. p. unlefs they are fe- 
vered in the life-time of the teftator, Semb. 1 Sal. 368. 
Vide Com. Dig. tit. Execution, (C. 4.) tit. Waf, (D. 2.) 
S>, wainfcot fixed to an houfe. 4 Co. 64. a. So, pic- 
tures, glaffes, &c. fixed inftead of wainfcot. 2 Ver, 508. 
So, millftones, &c. fixed toa mill. So a term for years 
to attend the inheritance does not go to the executor, but 
to the heir. R. 2 Ca. Ch. 156, 160. So deer in a park, 
conies in a ‘warren, and doves in a dovehoufe, go with 
the inheritance to the heir. So,’ fih in a pond, or 
pifcary. Co. L. 8. a. R. Ow. 20. 1 Rol. 916. l. 
45, 50. So, apples; and other fruits growing at the 
death of the anceftor, Of: Ex’. 84. So, roots, &e. 
within the foil. Jé. 89. So a coat-armour, pennons, 
tombitone, and apse in a church, in honour of 
the anceftor. Co. LZ. 18.8. So, charters, deeds, and 
other evidences of lands, with the chefts in which they 
are preferved. Vide Com. Dig. tit. Charters. So, by 
cuftom, goods and chattels may go as heir-looms with the 
honfe to the heir. And fuch 4Aeir-looms cannot be de- 
vifed to defeat the heir. As, ‘the antient jewels of the 

'. crown. Co. L. 18. 6. 185. 4. The beft bed, table, pot, 
pan, cart, or other dead chattle, moveable. Co. L. 18. 4. 
An antient horn, where the tenure of the land is by corn- 
age. 1 Ver. 273. A caroome, or licence by the mayor, 
to havea cart in London. Semb. 2Ver.83. What goods 
goto the wife as paraphernalia, vide tit. Paraphernalia. 
Alfo fee Black. Com. 2 V. 427. i 

egira, The Mahometan Æra, or computation of 
time, beginning from the flight of Mahomet from Rome, 
16 July, Anno 622. 


Helfing, A brafs coin among the Saxons, equivalent to 
our halfpenny. 

elm, Thatch or ftraw. Cowell. Sometimes called 
Haulm. 

Helm, is alfo a Saxon word, fignifying a covering for 
the bead in war. Alfo, that part of a coat of arms, which 
bears the creff.—The /feerage, or rudder in a fhip, or 
other veffel. 

Welotoe-wall, The bell-wall or end wall, that covers 
and defends the reft of the building. From Saxon kelan, 
to cover or heal ; whence a thatcher, flater or tiler, who 
covers the roof of a houfe, is in the weftern parts called 
a hellier.——lInfolutis eidem Domine pro quodam helowe- 
wall unius domus apud Carthyngton annuatim 1 den. 
Paroch. Antiq. p. 573- See Kennet’s Gloffary. 

Bemp and Flag. None may water hemp or flax in 
any river, running water, ftream, brook, or common 
pond, where beafts are ufed to be watered, but only in 
their feveral ponds, ¢&c. for that purpofe, on pain of zo s. 
Stat. 33 H. 8. ¢.17. Perfons coming from abroad, ufing 
the trade of bemp or flax drefling, and of making thread, 
weaving cloth made of hemp or flax, or making tapeftry 
hangings, twine or nets for fifhery, cordage, Gc. after 
three years, fhall have the privileges of natural born fub- 
jects. Stat. 15 Car. 2. c. 15. 

Duties on hempfeed, and yarn of flax or hemp impor- 
ted; se kS MM, Soff. 2. ce. 24. fee. 31, 32. 4 W. EI 
M. c. 5. fea. 2. The tithe of hemp and flax afcertained, 
3 W. A M. c3. 118 12.3. c. 16. Flax or hemp 
may be imported from Ireland duty free, 7 & 8 W. 3. 
e. 30. 1 Ann, fi. 2. c.8. Penalty on roren hate 
ling it. 1 Ava. ft. 2. c.18. Bounty on the importation 
of hemp from the plantations, 3 “7 4 Ann. c. 10. Hemp 
water rotted, &c. from the plantations, free from duties, 
8 Geo. 1. c.12. Undreffed flax may be imported duty 
free, 4 Geo. 2. ¢. 27. Medium of the duties on rough 
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de of the Trent. The thitd-is Norroy, quafi North 
ofe office and bufinefs is the fame on the North 


by his name, fignifying the Northern King, or 
at Arms of the North parts. ‘Thefe three officers are 
ühed as follows, viz. Garter Rex Armorum Angli- 
definite; Clarencuieux, Rex Armorum partium 
ium: Norroy, Rex Armorum partium Borealium. 
Befides the Kings at Arms, there are {ix inferior heralds, 
ding to their original, as they were created to attend 
nd great Lords, in martial expeditions, i. e. 
ncafter, Chefer, Windsor, Richmond and Somerfet ; 
r former inftituted by King Edward 3. and the 
tter by Edward 4. and Henry 8. To thefe, upon 
ng of King George to the crown, on account of 


F 


Anno 11 Geo. 1. And laftly, to the fuperior and 

Heralds, are added four others, called Mar/bals 

rfuivants at Arms, who commonly fucceed in the 

fuch Heralds as die, or are preferred ; and they 

mantle, rouge crofs, rouge dragon, and portcullis ; 

le ’d with proper enfigns, badges and diftine- 
AS < 


ncient Heralds have been made a corporation or 
lege under the Zar! Marfbal of England, with certain 
leges by the Kings of this realm: Concefferunt, Sc. 
Armorum, © omnes alii Ueraldi, projecutores five 
ndi armorum, gui pro tempore fuerint, imperpetuum, 
corpus corporatum, in re, facto, J nomine; 
e fucceffionem perpetuam, nec non quoddam figillum 
Ge. Dat. Fc. Spelm. Gloff. Herald’s Court of 
ce Honor-Courts, Vide Black. Com. 3 V. 104, 
We g 


the ceremony of making the King of Arms, fee 
"scafe. Ley’s Reports 248. 
etbage, (Herbagium) Is the green paflure and fruit 
, provided by nature for the bite or food of 
alfo ufed for a liberty that a perfon hath to 
n the ground of another perfon ; or in the 
ce Cromp. Furifd. 197. 
hath herbage of a foreft by patent may have 
mi but not for trees or the fruit of 
he may take beafts damage-feafant, and have 
e claufum fregit, and by fuch grant may inclofe the 
ig tag % pl. 40. Grantee of herbage may in- 
have attion of trefpafs guare claufum fregit. 
21 fac. B.R. 2 Roll. R. 356 cites D. 285. 
that hath herbage may inclofe, yet he that 
le herbage cannot. Ibid. 
rantee of herbage of a park cannot difpark it. 
db. 419. A leafe was made of a manor with all 
dens, orchards, yards, &c. and with all the profits of 
/ excepting to leffor 40 acres, to take at his 


ut the leffee fhall only have the profits, as 
herbage, &c. 21 Eliz. in C. B. 4 Le. 8. 

ium anterius, The firt crop of grafs or hay, 
n to after-math and fecond cutting. Dicunt 
nis via, F Jua communis paflura, quum 
anterius herbagium amoveantur. Antiq. Paro- 





ež Berburp, Aninn. Cowell. 

, or Barbinger, (from the French herberger, 

io accipere, ) Signifieth an officer in the King’s 

goes before and allots the noblemen, and 

e houfhold their lodgings. Kitchin, fol. 176. 

innkeeper. 

gium, Lodgings to receive guefts in the way 

. Cowell. 

us, Spent in aninn. Cowell. 

te, To harbour, to entertain, from 4eribergum, 

Saxon hære berg, a houfe of entertainment. 

vi preceperunt civibus Jufficientiam domorum ad 

& ad hofpitandum populum—in anno Jubilæo 
iam 1420. Somner’s Antig. p. 248. Hence 

nger or harbinger, who provides harbour or houfe- 





A harrow, Lat. hercia. Fleta, lib. 2. cap. 77. 


rent, as Clarentius on the fouth, which is inti- | 


verian dominions, a new Herald was made, called | 


| fol. 760. Habet Rex, c. unum jugum de ora F utiunt 
jugum de herce. 

eicia, The fame with herce ; it fignifies alfo a can- 
dleftick fet up in churches, made in the form of an hars 
row, in which many candles were placed. Die /epulture 
&F die menfis, & pro corpore fitto, i. e. Cenctaphium, cum 
hercia, i. e. Candelabro in hercie modum confe&o, which 
was filled with candles, and placed ad caput cenotaphii. 

Werciare, (from the French hercer, to harrow) Aras 
bant E&F herciabant ad curiam Domini, i. e. they did 
plough and harrow at the manor of the Lord. 4 Inf. 
fol. 270. ; 

Perdewich, or Werdewic, (Herdewycha,) A grange 
or place for cattle and hufbandry. +t unum herdewy- 
cham apud Hethcotum in Peco, Jc. Mon. Angl. 3 
part. 





Herald; and another filed Gloucefter, King at} 


& hetcias reparare, and in Deme/day, per Gale, | Subfid; 


Werdiwerch, Weordtoerch, Herdfman’s work, or cu- 
ftomary labours done by the fhepherds, herdimen, and 
other inferior tenants at the will of their lord. Cowell; 
edit. 1727. Regift. Ecclef Chrifi Cant. MS. 

PHerebannum, (Sax. Here, exercitus, (J Ban editum; 
mula) A mul&, for not going armed into the field, 
when called forth. Spel. Under the feudal policy; 
every free man, was under an obligation to ferve the 
ftate. If upon being fummoned into the field, any free- 
man refufed to obey, a full herebonnum, is e: A fine of 
fixty crowns, was to be exacted from him, according to 
the law of the Franks. This fine was levied with fuch 
rigor, that if any perfon was infolvent, he was reduced 
to fervitude, and continued in that ftate until fuch time 
as his labour fhould amount to the value of the bere- 
bannum. The Emperor Lotharius rendered the penalty 
more fevere, by confifcating the goods of the perfon re~ 
fufing, and banishing him. Rodert/on’s Hif. Emp. Char. 
Vie 1 Zorr 299: 

Herebote, (From the Sax. Here, and Bode a meffen- 


ger) The King’s edi& commanding his fubjeéts into the _ 


field from the Saxon here, exercitus, and bode, a mef- 
fenger. Cowell. 

ereditaments, (Hæreditamenta) Signify all fuch im- 
moveable things, whether corporeal or incorporeal, which 
a man may have to him and his eirs by way of inheri- 
tance; and which, if they are not otherwile devifed, de- 
feend to him that is next heir, and fall not to the executor 
as chattels do, 32 Hen. 8. cap. 2. It is a word of very 
great extent, comprehending whatever may be inherited 
or come to the 4eir; be it real, perfonal or mixed, and 
tho’ it is not holden, or lieth not in tenure. Co. Lit. 6. 
16. And bythe grant of hereditaments in conveyances, 
manors, houfes, and lands of all forts, rent, fervices, 
advowfons, €&c. pafs. Ibid. Hareditamentum eff omne 
quod jure hereditario ad heredem tranfeat. Coke. 

Hereditamenta corporea (according to judge Doderidge,) 
are revenues local, and of annual value. Hif. of Wales, 


per Dyer, The wood is not comprized within | fol. go. 


A condition is without queftion an hereditament. 3 
Rep. 2. b. Trin. 25 Eliz. in the Marquifs of Winchefter’s 
cafe. Writ of error is an hereditament, but by the 
Common law cannot be forfeited or efcheat. 3 Rep. 2. 
§. C. 

Ufes were hereditaments ; for this fhall be poféfio 
fratris; but condition or ufe were not forfeitable at Com- 
mon law. 3 Rep. 2. b. in the Marquifs of Winchefter’s 
cafe. See farther 2 Black. Com. 17. 

Hereditary right. According to Blackfone, the grand 
fundamental maxim upon which the jus corona, or right 
of fueceffion to the throne of thefe kingdoms, depends ; 
he takes to be this, ‘* That the crown is, by Common 
« law, and conftitutional cuftom, hereditary ; and this 
« in a manner peculiar to itfelf: but that the right of 
« inheritance may from time to time be changed or 
« limited by aét of parliament ; under which limitations 
« the crown ftill continues hereditary.” See the Com- 
mentaries. 1V. 191, ce. 

Pereditarp revenue, The King how feifed of the he- 
reditary excife and poft-office. 12 Car. 2. ¢. 24. 1 
Fac. 2, c. 12. How reftrained from aliening the revenue 
of the poft-office, 9 Ann. c. 10. Jef. 43. 


Perefare, (Saxon) Profeéio militaris & expeditio. See 
dy. A military expedition, a going to warfare. 
ad Herefoyd, 


HER 


WHereford, For inclofing of commons in Herèfordjhire, 

Fac. i. c IT 

Peregeld, (Saxon) Pecunia feu tributum aliendo exercitui 
collatum, A tribute or tax levied for the maintenance of 
anarmy. See Subfidy. 

Perellus, A fort of little fih, perhaps’ minows, or ra- 
ther gudgeons. Cowell, edit, 1727. 

Pervemitorium, A folitary place of retirement for her- 
mits Radulphus heremita Jocum heremitorum de M. 
@dificavit. Mon. Angl. Tom. 3. p. 18. 

erenach, An archdeacon. Cowell, edit. 1727. 

Perenomes, or Wereteams, One who follows an 
army of rebels. Lamb. Leges Ina, cap. 154. In exercitu 
predatorum, Sc. from here, exercitus, and team, fe- 
quela. 

Hereflita, or Perea, or Werefliz, Denotes a hired 
foldier, that departs without licence, derived from the 
Saxon here, exercitus, and fliten, to depart, according to 
Co. 4 Inf. fol. 128. 

Perelp, (Herefis,) Among Proteftants, is faid to be 
a fale opinion repugnant to fome point of doctrine clearly 
revealed in feripture, and either abfolutely effential to the 





Chriftian faith, or at-leaft of moft high importance, 1] 


Hawk. P.C. 4. 

Anciently, under the general name of herefy there have 
been comprehended three forts of crimes ;,1. Apoftacy, 
whena Chriftian apoftatizes to Paganifm.. 2. Witchcraft, 
3. Formal herefy, which feems to be an apoftacy from the 
eftablithed religion ; for which, and the feyeral ways of. 
determining, punithing, and the difference between the 
Civil and Imperial laws, Popith canons, and the laws of 
England concerning herefy, fee a large account in 1 Hal. 
Hif. P. C. 383 to 410. 

It feems difficult precifely to determine what error hall 
amount to herefy, and what not; but the ftatute 1 Eliz. 
cap. 1. which erected the high commiffion court, having 
reftrained it to fuch as are either determined by fcripture, 
or by one of the 4 firft general councils, or by fome other 
council, by exprefs words of fcripture, or by parliament, 
with the affent of the convocation; thefe rules are at 
prefent generally thought the beft directions concerning 
this matter. 1 Hawk. P.C. 3, 4 

By the Common law with us, the convocation of the 
clergy or provincial fynod, might and frequently did pro- 


ceed to the fentencing of hereticks, and when convicted, | /. 


left them to the fecular power, whereupon the writ of 
haretico comburendo mightiffue, Bro. tit. Herefy. 2 Rol. 
Abr. 226. 

It is alfo agreed, that every bifhop may convi& perfons 
of 4erefy within his own diocefe, and proceed by church 
cenfures againft thofe who fhall be convicted; but it is 
faid, that no fpiritual judge, who is not a bifhop, hath 
this power; and it has been queftioned, whether a 
conviction before. the ordinary were a fufficient foun- 
dation whereon to ground the writ de heretico comburendo, 


as it is agreed that a conviction before the convocation 


was. F: N. B. 269. 12Co.56, 57. 3 Inf. 40. Gibf. 
Codex 401. 1, Hawk. P.C: 4. State Trials, Vol. 2. 275. 

Lord Ch. Juft. Hale feems to be of opinion, that if 
the diocefan convi& a man of here/y, and either upon 
his refufal to abjure, or upon a relapfe, decree him to be 
delivered over to the fecular power; and this being figni- 
fied under the feal of the ordinary into Chancery, the 
King might thereupon by fpecial warrant command a 
writ de heretico comburendo to iffue, tho’ this were a matter 
that lay in his difcretion to’ grant, fufpend or refufe, as 
the cafe might be circumftantiated. 1 Hale Hif. P. C. 


92. 

But it feems agreed, that regularly the temporal courts 
have no conufance of fere/p, either to determine what it 
is, or to punifh the heretick as fuch, but only as a 
difturber of the publick peace; that therefore, if a 
man be proceeded againit as an heretick in the {piritual 
court, pro falute anime, and think himfelf aggrieved, his 
proper remedy is to bring his appeal to a higher ecclefi- 
aftical court, and not to move for a prohibition, from a 
temporal one. 27 H.8, 14. 5. 5 Co. 58. Hod. 236. 

Yet a temporal judge may incidentally take knowledge 
whether a tenet be heretical or not; as where one was 
sommitted by force of 2 H. 4. cap. 5. for faying, that 
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he was not bound by the law of God to pay tithes te 
curate; another for faying, that tho’ he was excommu 
nicated before men, yet he was not fo before God; 
temporal courts on an habeas corpus in the firit cafe, | 
an aétion of falfe imprifonment in the other, 
neither of the points to be Aerefy within tha 
the King’s courts will examine all things which are or- 
dained by ftatute. 3 Juf. 42. 1 Roll. Rep. $ 
Bult. 300. epi 
Alfo in guare impedit, if the bifhop plead that j 
the clerk for herefy, it feems that he muft fet forth 
particular point, that it may appear to be here 
court wherein the action is brought. 5 Co. 58. 
191. 3 Leon. 199... 3. Lev. 314... eel 
By the Common law, one convicted of herefy. 
fufing to abjure it, or falling into it again after he ab 
it, might be burnt by force of the writ de heretico com- 
burendo, which iffued out of Chancery upon a ci 
cate of fuch conviction; but he forfeited nei 
nor goods, becaufe the proceedings againft him 
only pro. falute. anima. F. N. B. 269. 3 iif 
Door and Student, Jib. 2. cap. 29. 1 Hawi 


4250 AAE 
But at this day the faid writ de heretic 
abolifhed by 29 Car. 2. cap. 9. and all old fta 
gaye a power to arreft or imprifon perfo: 
introduced any forfeiture on that accoun 
yet by the Common law, an obftinate 
excommunicate is {till liable to be imprifonec by. 
the writ de excommunicato capiendo, till he make 
tothe church. 12.Co. 44. (1 Hawk. P.C 
By the 9 & 10 W. 3. cap. 32. If any 
been educated in, or made profeilion of the ( 
gion within this realm, fhall be convicted of de 
of the perfons in the Holy Trinity, Ge. or o 
the truth of the Chriftian religion, érc. he | 
firt offence be adjudged incapable of any offi 
fecond difabled to fue any aGion,.or to b 
executor or adminiftrator, or to take by a 
deed of gift, or to bear any office civil o 
benefice ecclefiaftical, for ever, and fhall < 
prifonment for three years, without bail 
Vide on this Jubjed, 14 Vin. Abr. and | 
Herefy. See tit. Heretico comburendo, and. Lack 
+ 44. a ` wey Ly 
Weretable Burifdiftions, in Scotland. 
grievance of thefe jurifdiétions is removed 
2. c- 43... Vide Dalrymple of Feuds, 29 
Stat. 20 Geo, 2. & 50. and Black. Com. 2 V, 
Peretich, (Hereticus) Is one that adheres t 
victed of herefy, or that maintains any opin 
ciples contrary to the Chriftian religion: And a pe 
not an 4eretick by doing a thing condemned ort 
by the gofpel ; but by an obftinate adhe 
nion, oppofite to fome article of the Chri 
Heretico comburendo. me 
PHeretico comburendo. See Heretico con 
Peretoche, (From the Sax. Here, exercitus, 


7 


O. 
à 





See at large the name and office in the laws 
Confefor, cap, 35. De Heretochiis, . i bli 
eretum, A court.or yard for drawing up 
military retinue, which ufually attended oy 
nobility. Thomas Langley Epifcopus Di 
manerium de Houldon confiruxit totas port 
opere camentario, per quas, tranfierint ad hei 
marium, Hilt. Dunelm, apud Whartoni A 
I, pag. 776, ` s 
Bergripa, Pulling by the hair; from thi 
capillus, and grypan, capere: Si quis aliquem per 
arripiat, tantum emendat quantum de ung ci 
eft, quinque. denarios de heregripa, Leg. Hy. 
Herigalds, A fort of garment fo called. Cow 
‘Deriot, (Herictum) Is in the Sax. eregeat, i 
paratus, derived from. bere, i.e. exercitus, an armys ay 


a 
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et fi ufus, aiis, quafi fuerit quid in exercitum erogatum; 
fignified originally a tribute given to the lord of 


a _ manor for his better preparation for war. By the 
daws of Canutus, at the death of the great men of 
this realm, fo many horfes and arms, were to be 
atts as they were in their refpective life-times obliged 
Shar for the King’s fervice. Spelm. Sir Edw. Coke 
makes: heriot, or heregat,, (from berus lord) the lord’s 
yalt: And it is now taken with us for the beft beaft, 
Whether i be horfe, ox, or cow, that the tenant dies pof- 
defied of, due and payable to the lord of the manor ; and 
-in fome manors, the beft goods, picce of plate, Gc. Kitch. 
ab According to Black/fone, heriots are agreed to be 
ANR caflom, Com. 2 V. 97. and fee iby 422. See 


AA muft obferve, that there is 


; -Heriot Serwice, 
and 


Heriot Cuffom. 


ed Service i is payable on the death of tenant in fee- 
fimple; and heriot-cuffom upon the death of tenant for 
: when a tenant holds by fervice to pay a beriot 
vat the time of his death, which fervice is expreficd, and 
jally referved in the deed of feoffment, this is he- 
“riot: -fervi 5 and where 4eriots have been `cuftomarily 
ime out.of mind, after the death of tenant for life, 
heriot-cuftom. Co, Litt. 185. 
Ci for cuftom are commonly paid for copyhold 
eo and if an heriot is referved upon a leafe, itis 
OTON and incident to the reverfion. Lutw. 1366, 
For a heriot goes with the reverfion, as well 
nt; and the grantee of the reverfion fhall have it. 


this is 













igh an heriot referved upon a leafe is called 
he ti yet it is not like the cafe- where a 
holds land by the frwice of paying an heriot, &c. 
i e where a heriot is referved on leale, the proper re- 
seither a diftrefs, or ation of covenant grounded 
he « contract, for the leffor cannot feize, as the lord 
nor may do, the beaft of his tenant who holds 
GD Te HAN Keilw. 82, 84, See Pof, 
mid ie may be a covenant in leafes for lives, tc. to 
render the beft beaft, or fo much money for an- he- 
- riot, “ab the election of the leffor ; in which cafe the leffor 
muft giv notice which he will accept, before action 
NAE! be br aa for it, ora diftrefs taken, Efe, 2 Lill. 
À lir 19, For heriot-fervice, the lord may diftrain 
rhe belonging to the tenant on the land: Alfo 
it pt been held, that the lord may diftrain any 
man’s beafts which are upon the land, and retain them 
5 until an heriot i is fatisfied. 1 Inf, 185. Litt. Rep. 33. 
And if the tenant devifeth away all his goods, &c, yet 






vee Eliz. cap. 5. For heriot-cuftom, the lord is 
to phere not diftrain ; and he may feize the beft beaft, 
hough out of the manor, or in the King’s high- 
aufe he claims it as his proper goods, by the 
th of the tenant, which he may feize in any place 
m he finds it. Kitch, 267, 2 Inff. 132. 2 Neh 
Abr. 931. See Black, Com. 3 V. 15. 
The lord may properly feize for heriot-cuftom, and take 
a diftrefs for heriot-fervice : And for heriot-cuftom, he 
bh feize any where ; but for heriot-fervice, on the land 
/; though it has been adjudged, that a heriot-cuftom 
“fervice, may be feized any where; but one cannot 
; rain for them out of the manor. Plowd. 96. Keilw, 
1 Salk, 356. Where a woman marries and dies, the 
iy d hall have no heriot-cuftom, becaufe a feme covert 
‘can have no goods to pay as a heriot, 2 Leon. 239. 
i _ And when a heriot is to be paid by a certain life of his 
own goods, an afffgnee is not liable to pay the keriot ; 
4 bis goods not being the goods of fach life. Cro. Car 
13. 2 Nelf. 932, If the lord purchafe part of the te- 
nancy. t-fervice is extinguifhed ; but it is not fo of 
herio ol 8 Rep. 105, There is this difference be- 
-tween heriot and relief ; heriot has been generally a per- 
S pey and relief always a predial fervice. 
‘pp pears not only from Spelman’s conjectures, but 
4 flew from the laws themfelves of King Canutus, that 


wt 







e ‘lord fhall have his heriot on the death of the tenant. 
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‘the Danes were the firit inventors of heriots, and that it 


was a political inftitution of theirs, whereby the Danifh 
tenants were to hold by military fervice, and their arms 
and horfes at their deaths to revert to the publick; and 
by that means putting the whole itrength and defence of 
the kingdom into their hands, committing only the affairs 
of agriculture, and the improvement of the nation to the 
Englifo, though they thereby enjoyed greater freedom and 
immunities in their tenures than the Dani/> tenants. 
Spelm, 287. 

As to the feveral kinds of heriots, fome are due by 
cuflom, {ome by tenure, and fome by referwation on deeds 
executed within time of memory; thofe due by cu/ffom; 
are the moft frequent, and arofe by the contract or agree- 
ment of the lord and tenant, in confideration of fome 
benefit or advantage accruing to the tenant, and for 
which an heriot; as the bet beaft, beit piece of houf- 
hold furniture, &c. became due, and belonged to the lord 
either on the death or alienation of the tenant, and 
which the lord may feize either within the manor or with- 
out iat his election, Dyer 199. 4. Bro, tit. Heriot 
263i 
It feems to have been always agreed; that for an he- 
riot cuftom the lord might feize the beft beat of the te- 
nant, or what ever elfe was due as an heriot; where- 
ever he could find it. Bro. tit. Heriot 2; 3. Keilw. 
82. 

It hath been iels adjudged, that for an heriot-/ervices 
or for a heriot referved by way of tenure, the lord may either 
feize or diftrain; for when the tenant agrees that the lord 
fhall on his death have the beft beaft, &c. the lord hath 
his ele€tion which beaft he will take; and by feizing there- 
of reduces that to his poffeffion; wherein he had a pro- 
perty at the death of the tenant, without the concurring 
a& of any other perfon; and it is not like the cafe where 
the leffor receives referves 205. or a robe, for there the 
leffee has his eletion which he will pay, and being to 
do the firk a&t the lord cannot feize; but muft diftrain. 
Plow. 96. adjudged. Cro. Eliz. 589. 

Alfo though the lord may either feize or diftrain for 
an heriot-/ervice, yet he can only feize the proper beaft 
of the tenant; but he may diftrain any man’s beafts which 
are upon the land, and retain them until the heriot be 
paid. Cro. Car. 260. 

So it hath been ruled, that for a heriot cuffom or Jfervice 
the lord may /eize as well zm the manor as out; but 


if he diffrain, it muft be im the manor. 1 Salk. 356. 
per cur. 1 Show. 81. Se P. 3 Mod. 231. S. P. ar- 
guendo. 


But it is faid, that this liberty muft be underftood 
to be annexed to ancient tenures, on which the lords had 
many privileges, and not to be extended to thofe which 
are created within time of memory, upon particular re- 


fervations. -= Vide 1 Show. 81. -3 Mod. 231. Alfo vide. 
14 Vin. Abr. and 3 New Ab. tit. Heriot. 
Berifchily, Military fervice, or knight’s fee : from the 


Sax. here, an army, and /cyld, fcutum. Cowell, edit. 1727. 

Perifhit, Laying down of arms: from the Sax. ere; 
exercitus, and flitan, feifura. Id. 

Perifcindium, A divifion of houfhold goods; zon to- 
ties fieri placet herefcindia mecum, i. e. I am not pleafed 
fo often to divide my goods. Jd. 

Periftall, A caftle; from the Sax. Tiati an army, and 
fiall, fiatio. Id. 

- Bermaphrodite, (Hermaphroditus).A perfon that is both 
man and woman, Lit. Di@. And as hermaphrodites 
partake of both fexes; they may give or grant lands, or 
inherit as heirs to any, oe fhall take according to the pre- 
vailing fex. 1 Inf. 2, 7. 

Hermer, „Among the Saxons was a great lord; from the 
Sax. kera, i. e. major, and mere, dominus. 

Berminus, (mus ponticus,) A moufe, of whofe fkins 
we have ermine. 

Bevmitage, (Hermitagium,) The habitation of ia her- 
mit, a folitary place. Vulgariter autem locus ifte a laicis 
heremitagium nuncupatur, propter folitudinem ; mon quod 
heremita ahiguis aliquo tempore ibidem folebat comverfari, 
Mon. Angl. z par. fol. 339. b. 

Wermitozium, The chapel or place of prayer, belongy 
ing to an hermitage. Cowell. 

Wernefeus, Herons. Cowell, 

PHerncHuu, 


HIE Ly 


erneflum, Anciently ufed for the tackle or furniture | 
of a hip. Cepit etiam in predia pov hernefia ad navem 
illam fpectantia: Pl. Parl. 22 Ed. 

It is alfo called bernafum, fre the Teuton? harnas, 
Englith Aarne/s, and fign'fied any fort of furniture of a 
houfe; implements of trade, or rigging of a hip. Cowell. 

Weroudes, The fame with héralds: Er affftebant eis 
‘quatuor duces, Fc. bene ad” a flimationem heroudes, &c. 
Knighton, p..2571. 

Herrings tei is unlawful to buy orfell herrings at fea, 
before the fifhermen come into the haven, and the cable of 
the hip be drawn to the land. 3r Ed. 3. Stat. 2. 
No herrings fhall be fold in any veffel, but where the 
barrel“céntains 32 gallons, and half barrél and firkin ac- 
cordingly ; and they mutt be well packed, of one time’s 
packing and faltin:, and be as good in the middle as 
at the ends, on pain of forfeiting 3 s. 4d. a barrel, &c. 
by ftat. 22 Ed. 4. cap. 2. The veffels for herrings are 
to be marked with the quantity, and place where packed ; 
and packers are to be appointed and fworn in all fifhing 
iba &c. under. the penalty of 1004 Stat. 15 Car. 2, 
cap, 16 

Allowance on the exportation of herrings, &'c. 5 & 6 
WES M. 007, fe8. 10. 9 &F VOX. 3. ¢. 4a. feG- 15, 
16, 17.5 bie, 1. c. 18. Of white herrings from Scot- 
land. 5 Ann. c.8. art. 8. Oath of exporter that her- 
rings were cured with falt that paid duty, Ec. 5 Ann. 
c: 29. fed. 6. altered by 6 Aun. c. 12. Jea. 3. Duty on 
red herrings for home confumption. 8 Geo. i. c. 4. On 
white herrings. 8 Geo. 1. c. 16. Duties reduced, and 
taken off where only home-made falt is ufed, 3 Geo. 2. 
¢. 20. fe. 14 & 15. 26 Geo. 2, ca 3. Duties on red 

and white herrings revived, 5 Geo. 2. ¢. 6. fe@.3. Efta- 
blifhment of the Briti white herring fifhery,. 23 Geo. 2 
c. 24. 26 Geo. 2. ¢. 9. 28 Geo. 2. c. 14. Officers of 
the cùftoms to view the veffels at their return, 23 Geo. 2. 
c. 24. Jeãi 15. Duties to Greenwich hofpital to be paid 
before bounty is received, 28 Geo. 2. ¢. 14. fe. 10. 30 
Geo. 2. c, 30. fed. 10. Staves of herring-barrels in Scot- 
dand to be half an inch thick, 29 Geo. 2.. c..23. fe. 4 
Not to extend to the white herring fithery, 3 Geo: 2. c, 
30. fe. 6. One fhilling per barrel payable in Scotland 
on herrings for home confumption, 29 Geo, 2. ¢. 23. 
fe&. 6. Further bounty on veffels employed in the white 
herring fiery, 30 Geo. 2, c, 30, Such nets may be 
ufed in the herring fifhery as are beft adapted to it, 30 
Geo. 2. c. 30. fe&. 2. Penalty on obftruéting thofe em- 
ployed in. the herring fifhery, in the free ufe of ports, 
fhores, Cro. 30 Geo, 2. ¢. 30. fed. 7 

Herring Dilber, Seems to be a compofition in money, 
for the cuftom of paying fuch a number of herrings, for the 
provifion of a’ religious houfe, &c, Placit. Term. Stæ, 
Trin, 18 Ed. 1. 

Belia, An eafement —— U/gue ad quandam hefiam ante 
meffuagium, Fe, Chart. Antiq. 

Belta or Betha, (a corruption of the Latin hega) 
A little loaf of bread. Dome/day. Cowell, edit. 1727. 
See Rufca. 

Heltcon., King Athelfane in his return from the North, 

` after a vidtory, went to Beverly, where he gave to God, 
&ce,. Quafdam avenas, vulgariter di@as heftcorne, perei- 
piendas de dominiis EF ecclefis in illis partibus, quas, Se, 
Mon, Ang. Tom, 2. p. 367. 

Deha, A capon or young cockerill——Quando Rex 
ibi veniebat, reddebat ei unaquaeque carucata 200 hefthas. 
Domefday. 

Peubelborth, (from the Sax. healf, i. e. dimidium, & 
borgh, debitor vel fidejuffor) A furety for debt, guia gui 
fidejubet, debitorem fe quodammodo. conftituit, Du Frefne, 

Peram and Yerxambbire, Anciently haguflald, was a 
county of itfelf, and likewife a bifhoprick, endowed with 
great privileges: but by the Srat.14 Eliz, c. 13. it is en- 
acted, that Hexam and Hexamfbire, thall be within and 
accounted part of the county of Northumberland. 4 
Int. 22. 

PHepbote, See Haybote. 

Beplode, Seems to fignify a cuftomary load or burden 
laid upon the inferior tenants for mending or repairing 
the Leys or hedges. Coavell. 








4. | diftribution of England by hides of land is very a 


Hepnetine, A net for catching conies; a bey 
Placit. Temp. Ed. 3. Cowell: © fat 

Pidage, (bydagium) Was an ettii tax, pape et 
to the King for every Aide of land. Bratton writes of it 
thus : Sunt etiam quedam communes praflationes, que rg P 
vitia non dicuntur, nec de confuetudine veniunt; nifi cum ne- — 
cefitas intervenerit, vel cum Rex venerit; ficut Jant Hida- 
gia, Coragia, & Carvagia, ex confenfu communi totius reg- A 
ni intredudia (Se. Brad. lib. 2. cap. 6. This” taxation 
was levied not only in money, but provifion of 
Ee. And when the Danes landed at Sandwith, inthe 
yearg94. King Erhelred taxed all his lands by, bides, b 
that every 310 hides found one fhip furnithed; ever 
8 hides found one jack and one faddle, to arm’ or the 
defence of the kingdom, €c. Sometimes the word Aidage 
was ufed for the being quit of that tax; which was allo re 
called Aidegtld, and interpreted from the Saxon, a price 
or ranfom paid to fave one’s fkin or hide from a 
Sax. Di&. See Danegeld, and Black. Com. 1 P. saat ; 

Bides. See Leather and Skins, ; ae 












Wide and Gain, Did anciently. fi “gnify arable 
Coke on Litt. fol. 85. b. For of old, o a lan 
was as much as to tìll it. See Gainage. ee ae Hi i 

Pinelands, (Sax. Fydelander.) Terre ad i fs 
tefum pertinentes. i 

Dive of land, (Sax. Zyde-lands, from wie ney 
Tauta fundi portio quanta unico per annum coli $ poter, 
tro; vel que familie uni Jiftentandee fu ufficeret. Apl : 
land. In an old manufcript it is faid to be 120 ac 
Bede calls it Familiam, and fays itis as much as i will 
maintain’a family. Others call it Manfum, D em, 
Cafatam, Carucatam, Sullingam, Sce Crompton, 
Jurifdi. f: 222, fays, a hide of land contains o; one | 
dred acres, and eight hides make a knights ; fee 
autem Anglicé wocatur terra unius aratri culture faf 
per annum. Henry Hunting, Hift. lib. 6. fol. 20l AA oi 
But Sir Edw. Coke holds, that a knight’s fee, A 
plough-land, a yard-land, cr an oxgang of land, sone +4 
tain any certain number of acres. On Lit. Sil. bg. “rag 




































for there is mention of them in the laws of Ki Ina, 
cap. 14. Henri.us 1. maritande filie fue grati mp 
tori, cepit ab unaquaque hida Anglie tres Jol. 
And fee Cam, Brit. fol. 158. Ay 
Piel, Signifies a place of proteétion or fan wary. 
Stat. 1 Hen. 7. c. 6. Cowell, edit. 1727. Reta, 
Pivgild, (in LL. Canuti R.) Exponitur p 
demptionis aut manumiffionis ferwi. From the Sax. 
the fkin; and gild, pretium, i. e, the price by which 
redeemeth his fkin, 7. e. redeemed it from being whip; 
Si liber feftis diebus operetur, perdat libertatem; | by 
corium perdat, vel hidgildum, 7. e. let him be wi 
which was the punifhment for fervants; wel bidgildum 
i. e. Let him pay for his fkin; by which payment h he is to 
be excufed from whipping. Cowell. See Hudeg A, 
Pierloom. See Heirloom. Bag) 
ign treafon. See Treafon. i 
Vighwap, (Via Regia) ls a palike for the 
ple, for which reafon it 1s called the King’s High 
Under this head we hall treat, 


I. Of the various forts of highways, &c. . 
Il. Of the right to, the claiming, and. 
WAYS. i 
Ill. Of repairs. ai 
IV. Of the affeffinent for sie Abed igk cand 
work, ian 
V. Of nufances, of various Sorts. A 
VI. Of profecuting perfons, guilty of ifini rel 
` tothe highways, and of the general dodiri 
ditiments, &c. RATON 
VII. Of turnpike roads. i 


I. Of the various Sorts of bighwa 


Tt feems that anciently there were but fi 
ways.in England, which were free and commi 
the King’s fubjeéts, and thro’? which they m 
without any toll, uplefs there was a particular confide 









































t; all others; which we have at this day, are 
have been made thro’ the grounds of private 
or a writ of ad quod damnum,. © i. which being 
jury to the owner of the foil, it is faid that they may 
cribe for toll without any {pecial coniideration. 3 
Abr. 54. 1 Mod. 231. 2 Mod. 143.. 
ere are, (fays Lord Coke,) three kinds of ways: 
A foot-way, called in Latin iter. 2. A- pack 
e-way, which is both a horie and foot-way, 
d in Latin adus. 3. A cart-way, called in Latin 
itus, which contains the other two, and alio a 
t, and is called via regia, if it be common all 
n;. and communis firata, if it belong only, to fome 
n or private perfon. Co. Lit. 56. a. 
Sut notwithitanding thefe diftinctions, it feems that 
he faid ways which is common to all the King’s 
ts, whether it lead directly to a market-town or 
m town to town, may properly be called a 
j: that any fuch cart-way may be called the 
ighway ; that a river common to all men may 
called a highway; and that nufances in any 
faid ways are punifliable by indictment; other- 
they would not be punithed at all: for they are not 
tionable unlefs they caufe a /pecial damage to fome par- 
ar perfon ; becaufe if fuch action would lie, a multi- 
its would enfue. But it feems, that a way to 
rch, or to the common fields of a town, or 
lage, which terminate there, may be called a pri- 
e way, becaufe it belongs not to all the King’s {ub- 
t only to the particular inhabitants of fuch parifh, 
lage, each of which, as it feems, may have 
ra nufance therein. Palm. 389. Cro. Eliz. 
Vent. 189, 208. 3 Keb. 28. Co. Lit. 56. 
I Hawk. P..C. 201. 
ers have ufed time out of mind, when the 
e bad, to go by outlets on the land adjoining to 
ey in an open field, fuch outlets are parcel of the 
and therefore if they are fown with corn, and 
& foundrous, the King’s {ubjects may go upon the 
i Abr. 390. Cro. Car. 366. S. C. 
ty highway is faid to be the King’s, yet this 
n derftood fo as that in every highway the King 
and his fubjeéts may pafs and repafs at their pleafure. 
But the freehold, and all the profits, as trees, égc. be- 
ong to the lord of the foil, or to the owner of the lands 
C fides of the way. Alfo the lord or owner of the 
vil ħall have an action of trefpafs for digging the ground, 
| of a rape, withinwhich there are ten hun- 
prefcribe to have all the trees growing within 
within this rape, tho’ the manor or foil ad- 
to another ; for ufage to take the trees is 
f ownerfhip. 1 Roll. Abr. 392. 1 Brownl. 




































A man may prefcribe for a way from his houfe thro’ 4 
certain clofe, &c. to church, though he himfelf has lands 
next adjoining to his faid houfe, through which of necef- 
fity he muft firft pafs; for the general prefeription fhalt 
be applied only to the lands of others. Palm: 387; 388. 
2 Ral. Rep. 397: 

An ancient highway cannot be changed without an in- 
quifition found on a writ of ad quod damnum, that 
fuch change will be no prejudice to the publick; and it 
is faid, that if one change a highwey without fuch au- 
thority, he may ftop the new way whenever he pleafe ; 
neither can the King’s fubjects in an action brought 
againit them for going over fuch new way, juttify ge- 
nerally as in a common highway, but ought to fhew fpe- 
crally, by way of excufe, how the old way was obftruGted,’ 
and a new one fet out; neither are the inhabitants 
bound to keep watch in fuch new way, or repair it, or 
to make amends for a robbery committed in it. Cro. 
Car. 266. Vaugh. 341. Yelv. 141. 1 Hawks P.G: 
201-2. ‘ i 

But it hath been holden, that if a water, which hath 
been an ancient highway, by degrees changes its courfe, 
and goes over different ground from that whereon it ufed 
to run, yet the highway continues in the new channel in 
the fame manner as in the old. 22 4f: 93. 1. Rol. 
Abr. 390. : 





Ill. Of repairs. 

By Common law, alfo by reaion of the inclofure, tenure, 
or prefcription. And, by Statute law. “ 

Of Common right, the general charge of repairing 
highways lies on the occupiers of lands in the parith 
wherein they lie; but it is faid, that the tenants of the 
lands adjoining are bound to fcour their ditches.. x 
Rol. Abr. 39. March 26. 1 Vent. go, 183. 8 Hen. 


Alto if a parifh is part in one county, and part in an 
other, and the highways in one county are out of repair, 
the whole parifh fhall contribute to the repair ; but there 
may be an agreement between the inhabitants, that the 
one fhall repair one part, .and the other the other ; and 
fuch agreement is good between themfelves, and for 
breach, the one may have an action upon the cafe againft 
the other; but in an indiétment they fhall take no ad- 
vantage of thefe agreements, for as to the King they are’ 
equally liable. 1 Mod. 112. 1Vent. 256. 3 Keb. 301- 
Alfo vide 1 Vent. 256. 1 Mod. 112. 3 Keb. 301. 

A highway lying within a parifh, the whole parifh is 
of common right bound to repair it; except it appear that 
it ought to be repaired by fome particular perfon either’ 
ratione tenura, or by prefcription. 1 Ventr. 183. Style 
163. 

But though the parifh be obliged of common right to 
repair the highways in it, yet it is certain, that particu- 
lar perfons may be bound to repair the highway, by rea- 
fon of inclofure or prefcription'; as where the owner 
of lands not inclofed, next adjoining to the highway, 
inclofes his lands on both fides of it; in which cafe he 
is bound to make a perfeé&t good way, and fhall not be 
excufed by making it as good as it was before the inclo- 
fure, if it were then any way defective, becaufe by the 
inclofure he takes from the people the liberty of going 
over the lands adjoining to the common track. 1 Rol. 
Abr, 390. Cro. Car. 366. 1 Sid. 464. 

Alfo it is faid, that if one inclofe land on ‘one fide, 
which hath anciently been inclofed on the other fide, he 
ought to repair all the way ; but that if there be no fuch 
ancient inclofure on the other fide, he ought to repair 
but half the way. 1 Sid. 464. 

Therefore, if there be an old hedge time out of mind 
belonging to 4. on the one fide of the way, and B. ha- 
ving land lying on the other fide, makes a new hedge, 
there B. fhall be charged with the whole repair. 1 Side 
464. 2 Keb. 665. 2 Saund. 157. But if 4. makes a 
hedge on the one fide of the way, and B. on the other, 
they fhall be chargeable by moieties. 1 Sid. 464. 2 
Keb. 665. But it feems clear, that wherever a perfon 
makes himfelf liable to repair a highway by reafon of 
inclofure, that by throwing of it open again, he thereby . 

5U frees 








right to, claiming, and changing of highways, 


may have a way either by prefcription or grant, 
ervation, by implication, or by owelty of partition, 
|l not in a cur. claudend. be obliged to fhew which 
sit; but it will be fufficient for him to 
et F Jolet, Sc, but in a bar or replication: he 
his title precifely. 1 Vent. 274. 2 Lev. 148. 
> 531. St. Jobn v. Moody. But he who pre- 
a way, muĝ fhew in certain whether it is a 


1 or cart-way. Yel, 163. adjudged upon de- 


feems, that if a man hath a way for carriages 
) Blackacre over my clofe, and after he pur- 
d adjoining to Blackacre, he cannot ufe the 
y with carriages to the land adjoining, for then 
y be yery prejudicial to my clofe; but it feems, if 

elp myfelf, I muft thew the {pecial matter, and 
it for the land adjoining, 1 Roll. Abr. 391. 
uft not be claimed as appendant or appurte- 
to a houfe, becaufe it is only an cafement, and no 

» Velo. 159. But it may be quafi appendant 
to, and as fuch pafs by grant thereof. Cro. Jac. 
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frees himfelf of the burthen of any future separation 2 
Saund. 160. 

Particular perfons ` may be bound to Bou: a highway 
by prefeription 5, and itis faid, that a.corporation aggre- 
gate may be charged by a general preícription, that it 
ought and hath ufed to do it, without fhewing ány con- 
fideration in refpe& whereof they had ufed to do it, be- 

.canufe fuch a corporation never dies, neither is it any 
plea, that they have done it out of charity; but it is faid; 
that fuch a general prefcription is not futicient to charge 
a private perfon, becaufe no man is bound to doa thing 
which his anceftors have done, unlefs it be for fome {pe- 
cial reafon ; as having lands defcended to him holden by 
fuch fervice, &¥¢. but it feems, that an indictment char- 
ging a tenant of lands in fee with having ufed ‘of right 

` to, repair fach a way ratione tenure terra’ fue, without 
adding that his anceftors, or thofe' whofe eftate he, hath, 
have fo done, is fufiicient, for ’tis implied... 27 Af. 8. 
27°Ed. 4. 38.. Bro. hea 49> 72% - sitil 52.a. 
Latch. 206. 1 Hawk. P.G. 202— 

And it feems certain in all thofe cafes, iwliedlles a při- 
vate perfon be bound to repair a -highway by inclofure 
or prefeription, that the parifh- cannot take. advantage of 
it on the general ifue, but mut plead it /pecially 5 
that therefore, if to an indi€tment again& the parith, for 
not repairing a highway, they plead Not guilty, this 
fhall be intended only that the ways are in repair, but 
„does not go to the right of reparation. 1 Mod. 112. 3 
Keb. 301. 1 Kent. 256. 

At Common law it is faid, that all the country ought 
to make good the reparations of a highway, where no 
particular perfons are bound to do it; by reafon the whole 
country have their eafe and paffage by the faid way. Co. 
Rep. 13... By the ancient Common law, villages are to 
repair their highways, and may be punifhed for their 
decay; and if any do injure, or ftraighten the highway, 
he is. punithable in the King’s Bench, or before juitices 
of the peace in the Court Leet, Ge. 27 4/63, Cromp. 
Furija. 76. 

- By Statute law various provifions are made, wig. the 
ath of Geo. 3. c- 42. (made to reduce into one att all the 
Jaws relatiye to the Aighways,) diredts, that annual lifts be 

made in September, of a certain number of perfons qua- 
lified to ferve as furveyors:of the highways, to be returned 
to the juftices, at their {pecial feffions in OZoder, who are 
to nominate fuch a number to be furveyors, as they thall 
judge neceflary, who are to hold the office for one year. 
Qn refufal they forfeit 5 4. and others to be nominated. 

-The farveyor is to take a view of the highways at 
proper times, in refpe&t of nufances, Êo. and give no- 
tice'to the parties concerned to remove the fame, who, if 
they do not, furveyor to employ his men to doit, the.de- 
faulters forfeiting according to direction of the att. 

The furveyor is to make new ditches, drains, &e. 
where the old are infuflicient, and keep the fame fcoured, 
Ege. with proper trunks, tunnels, platts, bridges or arches 
over the fame, making fatisfaction to the owners of 
lands; éc. where any damage is done. ‘The furveyor is 
alfo to make ¢art-ways leading to market towns twenty 
feet wide at leak, and the horfe caufeways three feet, and 
to keep the fame in repair. 

Two or more juftices of peace, upon view, may order 
narrow roads to, be widened to a fufficient breadth, in 
which cafes the furveyor is to agree with the owner of the 
foil as to recompence ; in default of fuch agreement, the 
fame to be affefled by a jury. 

The furveyor is to, make report of fuch- defective 
highways, bridges, &c, as ought to be repaired by par- 
ticular perfons, to the juftices,, OF two, or more, and no- 
tice to be given to the occupier. If not repaired in due 
time, the juftices are to prefent the highways, fo out of 
repair, together with the perfon or perfons, badies po- 
litick or corporate, Hable to repair, at the next general 
quarter feffions. 


The at alfo, i impowers juttices of bilan: and pee: of 
peace, to make prefentments to the affizes, or feffions, of 


defective highways, canfeways or bridges, or of any other 

defaults or offences againft the act, and to affefs fuch fines 

as they fall think fit, faving to the perfons affeéted 
- their lawful traverfe to fuch prefentments, 




















roads ‘to be firit repaired that moft want it. If th 
veyors .negle& their duty, two juitices may car 
plaint, and make fuch order as they think fit. 


up where feveral highways mect, and at the appro. 
to fuch parts as are fubjeét to deep or “dangerous fi 
and where neceflary for guiding travellers in the 
fafelt tract ; furveyor fubje&t to a penalty for if 
duty in this particular, hë 


for filling up, and ftopping of holes made in 
materials, under certain penalties. on the furv. 


juices all raeh; forfeitures, penalties, and co 


uB 7 Gioii 3. 6. 42. fia Where. alee 

` money in the hands of the, urveyars, to 
foil for damage done, in widening of roads, tw 
or quarter feffions, may order an ‘affefliment, 
occupier of lands and tenements, in the refpet 
&c. where the highways. lie, if affeffment not | 
ten days; after demand, it may be levied 

fale of the goods of the perfons affeffed : 
fuch affeffment Le made in any one } 
rate of 6 d. in the pound of the yay val 
éc. affeffed. 


in doing various things, direéted by the ft 
reimburfed by a rate on the dies ine Gh a 
rules prefcribed in the 43d of Ekz. inti 


Every perfon keeping a team, draught, 
fix days in the year furnifh a wain, ca 
„other neceffaries, and two able men 
occupying of lands, &c. of sok yearly v 


fea. 29. they are to make an affeffment’ uf 
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The juftices at their fpecial feffions may | ‘ond 


The juftices are to order proper direction poft 


The furveyor is impowered to take mate 


pair of the highways, from any neighbouring quarries 
commons, waites, grounds, rivers, or br 
where fufficient can’t be had from fuch places, th 
private grounds, making fuch fatisfaction to 

as fhall be agreed upon, or otherwife as the juti i 
direct. 


By fe&. 22. of theact, particular direction 
By Jea. 32. The furveyor is to collect and pa 


Iy. -OF the Le a for repairs, and 4 a 


By 8. 21. The expences NEPE, 


« for the Relief of the Poor.” 
By fed. 23. Statute work in gener 


So for every 50/. per annum refpectively, 
for every 10/. over fuch 507. and lefs 
the yearly value of ro% and not of 50 
team, ec. one labourer, for every 10 
not keeping ateam, to go in perfon, 
Power is alfo given to change carriages 
thought needful by the furveyor; or a 
paid in lieu. Men fent, to furnifh their 

The iuryeyors are to give due notice 
to ftatute work. 

By /e&. 25. Perfons liable to perfor ftat 
compound at fuch rates as the juftices f 
exceeding 6s, nor lefs than 35. ie each 
particular {pecifications. 

Seg. 26. Regulates the duty be the: fir ve: 
notice of time and place of admitti 
pound, and regulates the! ‘changes, in 
lands, &c. or new inhabitants: -° 

By fes. 27. it is provided, that set i 
‘elite Fc. not above 50/; per annum ‘are not 
find or compound for more than one carriage; 
or plough kept part of the year in one p 
another, the duty to” be performed 
ufually refides. ~ See 

Se. 28. Where dom pofition’ si 
be paid to the turnpike fiitveyor, ie par 
to be performed on the turnpike ‘aaa 

If the juftices at feffions are fatis a “eh 
fed by preceding means, Se. is ‘not fafic 


cupier, to be levied by diftrefs and fale, ‘a A 
But, by A2. 30. it is provided it do not 
the pound in any one year. eee 


2 
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S AN fines and forfeitures for not repairing the highways, 
$: ota ring to indictments, are to be aaa in repair 


highways. 


l. Of nufances, viz. by flopping behai and other 
; Die ict at Common law.—Of hedges, &c. near the 
: eee — Of drawing carriages with a greater 
number of cattle than allowed. —OF leaving empty car- 
he prir the road, &c. 
“he 
A att is clearly agreed to be a nufance to dig a ditch, or 
~ make a hedge over-thwart ‘the highway, or to ereĝ a 
gate, or to lay logs of timber in it, or generally to 
other a&t whieh will render it lefs commodious. 
j 34: 1 Hawk. P. Ce zr2. Alfo it is a nufance 
iy an heir, (and for which lie may -be indigted,) to con- 
>an incroachment, or other nufance to a highway 
un by his anceftor, becaufe fuch continuance thereof 
ae ints, in the judgment of law, to a new nufance. 
Hawk, P. C. 2 
‘for him who lays logs in the highway, that he laid 
only here and there, fo that the people might have 


e through them by windings- and, turnings. . 2 
l Abr. 137.- 1 Hawk. P. Gi 212. a` 
pe: is a nufance to fuffer the highway to be sneered 
n of the foulnefs, ‘Se, of: the, adjoining ditches,, 
Hg rece of trees hanging aver it, Gc. And it is 
faid, that the owner of ‘land next adjoining to the high- 
i om of common right to fconr his ditches ; but 
e owner of land. next adjoining to fuch land, is 
und by the Gommon law fo to do without a fpe- 
preicrip ion }- „alfo it is faid, that the owner of trees 
nging over an highway, to the annoyance of travellers, 
nd. by the Common law to lop them; and it is 
it any other perfon may lop them, fo far as to 
'nufance. 8 H.7. 5. a. Kitch. 34. Dale. 
Bt Haw PIG. 212,..433 
T nufance for an inhabitant of a town to un- 
llets, €e. in the ftreet before his houfe, by reafon 
neceflity of the cafe, unlefs he fuffer them to con- 
nue there an unreafonable time, 2 Roll. Abr. 137. 
Any one may -juftify ping down, or otherwife de- 
ing a common nufance, as a new gate or houfe 
na highway ; and it hath been of late holden, 
there is no need, in pleading fuch juftificatiou, to 
ae as little damage was done as might be.. 2 
br., Mt Cro. Car. 184. 1 Fon. 221. 2 Salk. 


3 ‘that all nufances are punifhable by indi&- 
fine and imprifonment, it is faid, that one con- 
; "a nufance to the highway, may be commanded 
nent to remove it at his own cobs, &c. 2 
84. 1 Hawk. P. C. 200, 

ve gate ereéted i in a highway is acommon nufance, 
becaufe it interrupts the people in that free and open 
 paflage, which they before enjoyed and were lawfully 
pi to; but where fuch. a gate las continued time 
eg it fall be intended that it was fet up at fir 









































ny ene to a freer pees than what they fill 
1 Haw. 199. 
he Stat. 7 Geo. 3. c. 42. which we have’ before 
nenti ed, viz. /eé. 3. Ne tree or bufh is to be allowed 
o grow, or fland within 15 feet of the center of the high- 
ay, on forfeiture of 10s. by the owner. By /2@. 4. 
pofleffors of land next adjoining to the highway are 
eep their hedges, ditches, drains, water-courfes, 
iks, tunnels, plats and bridges, in proper order. 
d fo as to occupiers of adjoining grounds, through 
ich the water hath ufed to pafs from the highway, on 
orf feiture of 10 s 
By #2. 5. No ftone or other matter is to be laid in the 
1 j way, or foil of ditches, to the obftruction or prejudice 
f, on forfeiture of 10s. 

@. 6. Where any thing, (not tolerated by the aét,) 
fh hall be laid within 15 feet of the center, the owner of 
adjacent lands may remove and difpofe of the fame to 
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14. Alio it is agreed, that it is: no-ex- |: 
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. Se..7., If the: highway is wilfully obftruéted by cat- 
riages, or implements of hufbandry, the perfon offending 
hall forfeit 10 s. 

By e@. 38. No’waggon, the fellies of whofe wheels 
are lefs than nine’inches, fhall be drawn with more than 
fix horfes; no car, lefs than nine inches, to be drawn 
with more than four 3 waggons of nine inches, with no 
more than eight horfes; cart of nine, with no more than. 
five, on forfeiture of all horfes above the number, with - 
the accoutrements, to the perfon feizing. 

Se@. 39. Waggons fhod with narrow tire, or fet with 
rofe-headed nails, not to be-drawn by more than three 
horfes, on i forfeiture of the fapernumerary, 

Sect. yo. Excepts carriages drawing one ftone or block 
of marbie, or piece of Mal or timber, ammunition or 
artillery -før his Majeity’s fervice. 

By-/e@. 44. Owners of carriages to have the owner’s 
real name‘and place of abode abode painted on {ome con- 
fpicyous patt, in-large letters, on penalty of 20s. 

By Jed. 43. The driver of any cart or dray, riding 
thereon in any ftreet or highway, without having fome 
perfon of-foot or on horfeback to guide the fame (except 


| carfiages drawn by one horfe, or two horfes abreait, and 


condicted by fome perfon holding the reins), and the 
‘driver of any carriage, who by negligence or mi{behaviour, 
fhall damage or obftruct perfons, or carriages in pafling, 
or who fhall not make way for loaded carriages, forfeits, 
if not the owner, any fum not exceeding 10s. if the 
owner, any fum not exceeding zos. or may be committed 
to the houfe of correction for any time not exceeding one 
‘month. 

So far as to the aét, on this fubject, yer ’tis proper to 
inform the reader, that this ttatute does not reffrain the fub- 
ject, who receives any injury by a driver, Se. of any car- 
riage, from Juing the owner thereof at Common law, or 
from punifhing the driver for wilful offences, by indi&ment; 
as the nature of the cafe may require. But then the party 
profecuting muft waive the benefit of proceeding, under this 
ftatute, in the fummary way thereby. prefcribed. 


VI. Of profecuting perfons guilty of offences relative to the 
highways. 


A variety of punifhments, with various modes of pra- 
ceeding, have been inflicted and direéted by feveral fta- 
tutes, but the 7th of Geo. 3° having reduced the laws 
in general into one code, ’tis unneceffary to take any far- 
ther notice of the preceding ftatutes.—As to the doctrine 
of indi€tments on this fubjeét, it may be of ufe to refer 
the reader to 1 Hawk. P. C. 218, 219, 220. and Stra. 
849, 900. 

We now proceed to the fubftance of 7 Geo. 3. ¢. 42. 
on this fubject. 

By je. 34. The pulling up, removing, or deftroying, 
&c. the pofts, blocks, banks, &c. fet up for fecurity of 
horfe and foot caufeways, or the parapets or battlements 
of bridges, mile-ftones, or direCtion-pofts, incurs a pe- 
nalty not exceeding 5 /. nor lefs than 5s, on conviction 
by a juftice of peace, or a commitment to the houfe of 
correction, to be whipped, and kept to hard labour, for any 
time not exceeding one month, nor lefs than feven days. 

By jea. 35. The furveyor, on neglect of duty in inə 
ftances not otherwife provided for by the att, forfeits a 
fum not exceeding 5 /. nor lefs than 105. 

By /e@. 36. Juitices of the peace are impowered to put 
in execution every part of the att. 

- By £e&. 46. Perfons forcibly, oppofing the execution of 
the aét, or obftructing the making a feizure or diftrefs, 
or refcuing cattle or other goods, and conftables not duly 
executing the warrant or precept of any juftice, forfeit a 
fum, not exceeding 10/, nor lefs than 40s. and on. non- 
payment, may be committed for three months. 

By, feg. 47. All penalties and forfeitures, and all cofts 
and charges, where not otherwife directed, are to he le- 
vied by diftrefs and fale, by warrant of a juftice; one 
half to the ufe of the informer, the other to the roads ; ; 
and for want of diftrefs, the party to be commited. 


M 
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By fea. 48. Penalties or forfeitures may be fued for, 
by the profecutor or informer, either as before directed, or 
by acion of debt, where the penalty is a pecuniary one, 
(declaring in a very general manner, as direéted by the 
act), or by aéfion of trover, where the penalty or forfei- 
ture is an horfe, or other goods, and recovering, fhall 
have double cofts. 


[Jt may not be improper to obferve, that there are very 
good opinions, againft the general method of declaring za 
debt, directed by the ad, and that a declaration, thus framed, 
could not be Jupported, on demurrer ; for, the ad creating a 
variety of offences, where the forfeiture. is a pecuniary 
one, the defendant can’t be prepared to defend the charge, 
not knowing what may be given in evidence on the trial, 
i. e. what kind of offence may then be alledged againft him.] 


By /e@. 49. No conviction is to be had but upon con- 
feffion of the party, or cath of a witnefs. And inhabi- 
tants deemed competent witneffes. * t 

By e&. 51. Diftrefs for money is not to be deemed 
unlawful, for default of form, in the proceedings; nor the 
party making it, to be deemed a trefpaffer, ab initio, on 
account of any fubfequent irregularity. 

By Jea. 52. ‘The plaintiff in any action for irregularity, 
&Fc. not to recover where tender of amends hath been 
made, before the action brought. And by this feétion 
the defendant is allowed to pay money into court before ifue 
joined. 

By /e&. 53. Perfons aggrieved, where there is not any 
other method of relief appointed, or injured by the inclofing 
any common highway, may appeal to the general quarter- 
feffions ; which court is ‘to proceed in a fummary way, 
award proper cofts, and the determination to be final. 

The general dođrine as to indittments, Se. upon this 
JSubje& Mr. Serjeant Hawkins bas laid down the following 
rules : 

Firft, That it is fafe in every fuch indiétment to fhew 
both the place from which, and alfo the place to which 
the way fuppofed to be out of repair doth /ead, yet ex- 
ceptions for want.of fuch certainty, have fometimes been 
dilallowed ; however it feems certain, That there is no 
neceflity to fhew that a highway leads to a market town, 
becaufe every highway leads from town to town. 1 
Hawk. P. C. 219. 

2dly, That it is neceflary in every fuch indi€tment 
exprefsly to fhew ¿n what place the nufance complained 
of was done; for which caufe an indictment for {topping 
a way at D. leading from D. to C. is not good ; for it is 
impoffible that a way leading from D. fhould be in D. 
and no other place is alledged. 1 Hawk. P. C. 219. 

3dly, That every fuch indictment ought alfo certainly 
to hew to what part of the highway the nufance did ex- 
tend, as by fhewing how many feet in length, and how 
many feet in breadth it contained, or otherwife the de 
fendant will neither know of the certainty of the charge, 
againft which he is to make his defence, neither will the 
court be able from the record to judge of the greatnefs of 
the offence, in order to affefs a fine anfwerable thereunto ; 
and upon this ground it hath been adjudged, that an in- 
di&ment for ftopping a certain part of the King’s high- 
way at K. is naught, for the incertainty thereof. Alfo 
it hath been refolved, that the place wherein fuch a nu- 
fance is alledged, is not fufficiently afcertained in fuch an 
indiétment, by fhewing that it contained fo many feet 
in length, and fo many in breadth, dy e/fimation. 1 
Hawk. 219, 220. 

4thly, That every fuch indi€tment muft thew, that 
t he way wherein a nufance is alledged, is a common high- 
way; for which caufe it hath been refolved, That an in- 
diétment for a nufance to a horfeway, without adding 
that it was a highway, is naught; and upon the fame 
ground it feemeth alfo, That an indiftment for a nufance 
to a common footway to the church of D. for all the 
parifhioners of D. is not good ; yet it feems, that if thofe 
Jatt words, viz. for all the parifbioners of D. had been 
omitted, fuch an indiétment might be maintained. 1 
Hawk. 220. 

sthly, That it is not fafe in an indi€tment againft a 
sommon perfon for not repairing a highway, which he 










ought to have done in refpect of the tenure of certain 
lands, barely to fay that he was bound to ‘repair it ra 
tione tenure terre, without adding fue. Alfo it is faid, 
that in an indictment againft a bithop, &c. for not re- 
pairing a highway, in refpeéct of certain lands, it ought to 
be fhewn in what capacity he ought to repair it, becaufe 
otherwife it cannot be known in what capacity the pro- 
cefs is to be awarded againfthim. 1 Hawk. 220. — 
6thly, That in every fuch indictment the fag alledgec 
againft the defendant muft be expreffed in fuch proper 
terms, that it may clearly appear to the court to have 
been a nufance; and for this caufe it hath been refolved, - 
That a prefentment for diverting a highway is not good, — 
becaufe a highway cannot be diverted, but muft alwa: 
continue in the fame place where it was, howfoever it be 
obftruéted, and a new way made in another place. t 
Hawk. P. C. 220. Ohare 
But it hath been refolved, That an indictment againt 
a man for ftopping a highway in his own land, is 
good, without laying the offence done wi & armis. Alfo 
it is faid, That a prefentment that a highway in fucha 
place is decayed by the default of the inhabitants of fuch 
a town, is good, without naming any perfon in certainty. A 
But it hath been adjudged, that.an indi&tment again 
particular perfons mutt {pecially charge them every one ; 
for which caufe it hath been refolved, that an indiétment 
againft feveral for not sepairing their fireets, that they, & 
eorum uterque, did not repair them, is not good. 1 
Hawk. P. C. 220. AO AABE 
Upon an indi&ment for not repairing a highway, if 
the defendant produce a certificate before trial, that the 
way is repaired, he fhall be admitted to a fine: but after is 
verdict, the certificate is too late, for then he mutt havea 
conftat to the fheriff, who ought to return that 
repaired, becaufe the verdiét, which is a record, 
anfwered by a record. Raym. 215. And where’ 
fendants, indicted for not repairing a common. 
confeffed the indié&tment, and fubmitted to a | 
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held, that the matter was not ended by their’ A $ 
but that writs of difringas hall be awarded n Se 
till the court of B, R. is certified that the way is rej if 
as it was when it was at bet; but the di y 


are not bound to put it in better repair than it wa n 
time out of mind. 1 Salk. 358. If a defendant ha 
made a highway, as good as it is capable of bein; 
it was faid in an extraordinary cafe, this fall 
charge him, on an information againft him; 
may be a mitigation of his fine. 3 Salk. 183. 
no excufe for the inhabitants of a parih 
Common law, for not repairing the highways, that t 
have done the work required by ftatute ; for the | 
are made in aid of the Common law: and w 
tute work is not fufficient, rates and aflefilments 
made. Dalt. c. 26. Bee 
It is faid, that if the right or title to repair fui 
come in queftion, upon fuggeftion and affidavi 
thereof, a certiorari may be had to remove the 
into B. R. ee 
A perfon may be indiéted for not repairi 
ftanding upon a highway, which is ruinou 
fall down, to the danger of travellers, what e 
tenure, which in fuch cafe is not material. 1 $a 


K 
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3 . n 
ff there be a common foot-way through a clofe b 
{cription, and the owner of the clofe ploughs up th 
and fows it, and lays thorns at the fide of it, 
may go over another foot-way in the fame clofe 
being trefpaffers, Yelv.14z. And if a high 
fufficient, any paffenger may break down th 
of it, and go over the land, and juftify it till 
way is made. 3 Salk. 182. 
Erecting a gate crofs a highway, tho” not loci 
opening and fhutting at pleafure, is efteemed a n 
for it is not fo free and eafy a paflage, as if there. 
no gate : and the ufual way of redrefling nufance 
kind, is by indit&tment; but every pen Ey 
the nufance, by cutting or throwing it down, if t 
occafion fo todo; and it hath been held, that th 
are many gates crofs highways, they muft be anciently 






“dp, and it thall be intended by licence from the King 
“upon the writ ad quod damnum. Cro. Car. 184. 


ames che si ; 
PA “Form of an indi&ment for not repairing a highway. 
PRS HE jurors, &c. That the common King’s highway 
E leading from, &c. in the parifh of M. in the county 
| aforefaid, to, &c. the day and year, &c. was and fiill is in 
F great decay, for default of due reparation and amendment 
‘thereof, fo that the fubjects of our Lord the King, paffing or 
yi avelling through or along that way, cannot without danger 
jals through the fame, to the great damage and common nu- 
Jance of all the liege fubjects of our faid Lord the King paffing 
through that way: and that the inhabitants of the town of, 
 &c. of right and by ancient cuftom ought to repair, and amend 
the Jaid highway, when and fo often as foould be necefary ; 
_ againft the peace, &c. 






oe VII. Of turnpike roads. 
- The ftatute of 7 Geo. 3. c. 40. hath reduced the ge- 
y: yee in being, on this fubject into one.—As, the a& 
is very long, and in many particulars, conformable to 
that for the highways, we fhall only give fome general 
heads, and for further, information refer to the ftatute 
itfelf, 
«Se ae Impowers truftees to erect weighing engines, 
and fpecifies the tolls to be taken. 
= åz, Grants privileges to waggons, Ec. rolling a 
) -furface of 16 inches. 
| ‘Sede. 3- The previous regulations not to extend to 
- carriag binployed only in hufbandry. 
Sed. 5. No compofition for narrow wheels. 
‘Sed. 6, Infli&s a penalty on perfons fraudulently un- 


ty 









_ eight horfes, two wheels with five. But no more. Narrow 
4 our wheels, with four horfes. Two wheels; three horfes. 
- Forfeiture 20s. and fupernumerary horfes. 

‘Sed. g. Penalty of 5 Z on fraudulently taking off any 
| fe, or altering the diftance of the wheels before coming 
to any gate . 

a Pees Driver travelling with more horfes than he 
a p thro’ any gate with, guilty of a fraud. 

= aar. Where neceflary, truftees may allow broad 


r 





a i ala to be drawn up hills by 10 horfes, nar- 
ey: ‘Iz, Particular exemptions, drawing thro’ deep 


wet 











; k The driver of a waggon with wheels not 
conftruéted, or drawn by more horfes than authorized, 
apprehended, &c. and forfeits 5 Z. 

Se t. 17. Drag-irons to be flat at the fole, and of the 
/ th of the fellies. 

ti 18. Owner’s name and place of abode to be 
| on the tilt, and if no tilt on the moft confpicuous 
tof waggons, &c. And the words Common Stage Wag- 
or Cart, as the cafe may be. Default in former cale, 
. inthe latter 40 s. : 
to toll, ’tis not neceffary here to notice them, but 
to the aét. 


ne. | 
‘Se, 29. Inflittsa penalty of 405. on perfons making 
ditches, &¢.on any turnpike road not inclofed on both 
_ fides within 30 feet of the centre, or turning their plough 
~~ or harrow within 15. al 
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Sef. 30. Direftion pofts to be fet up, and mile 
ftones. 
Seg. 31. Infliéis a penalty, on perfons pulling up 


pofts, deftroying banks, mile ftones, Fc. 

Sed. 32. The fame as to toll gates, &c. and makes 
refcuing offenders, felony, without benefit of clergy. 

Se. 33. Inhabitants of hundreds, where offences 
committed, to make full fatisfaction. 

Se. 38. Fraudulent and colowrable profecutions and 
feifures fet up to favour offenders to be enquired into and 
fet afide. 

Se#. 41. Truftees abufing or exceeding their power, 
in various inftances fpecified, the general quarter {effions 
may determine any complaint thereof in a fummary 
way. 


Sed. 47. Conftables, furveyors, &c. neglelting their 
duty to forfeit 107. 
Seg. 48. Seifures, Ec. (unlefs by warrant) to be de- 


livered to the conftable, till proofof the offence. If not 
made in fix days, to be returned to the owner, and feizer 
to pay expences of keeping ; but on conviction, to be de- 
livered to the party. If the party does not duly profecute 
fuch feizure, to forfeit 40 s. 

Se@. 49. All convittions to be on confeffion, or oath 
of one witnefs. Inhabitants competent witneffes. 

Se@. 50. Inflitts a penalty on perfons oppofing the 
execution of the act, in certain inftances there {peci- 
fied. 

Sed. 51. Penalties, &c. not otherwife direéted, to be 
levied by diftrefs and fale. 

Se@#. 53. Profecutors or informers at liberty to fue 
either as the refpective turnpike aéts direct, orin courts of 
record, by adctio# of debt, or traver, to have full cofts, on 
recovering,—But the action to be brought in one calendar 
month after the offence committed, of which ten days 
previous notice to be given. 

Sed. 54. Diftrefs for money not deemed unlawful, 
&c. for default of form in th¢ proceedings, nor the party 
making it, a trefpafler, ab initio, for any /ub/equent irre- 
gularity. 

Sed. 55: Plaintiff in ation for irregularity, not to 
recover where tender made before aétion.—And defendant 
may pay money into court, before ifue joined. 

Sed. 56. Perfons aggrieved may in general appeal to 
the general quarter feflions.—The determination there 
final and not removable by certiorari. 

[Vide under Div. VI. an exception, where a right is 
in queftion. ] 

Se@. 60. Any aétion to be brought for any thing 
done in purfuance of the aét, to be commenced in three 
calendar months. Defendant may plead the general 
iffue, and if judgment for him, is intitled to treble 
cofts. 

PVightwapmen. A reward of 40/7. is given for the 
apprehending and taking of a highwayman, to be paid 
within a month after conviction, by the fheriff of the 
soaa Se. Stat. 4 5 WS M. c. 8. Vide Rob- 
ery. 

Wigier, A name frequently mentioned in our ftatutes, 
for a perfon who carries from door to door, and fells by 
retail, {mall articles of provifions, &c. they are laid un- 
der various reftraints by the ftatute laws. See Game, 
Holydays. 

Wiis teftibus, Words anciently added in deeds, after 
the In cujus rei teftimonium ; which witnefis were firit 
called, then the deed read, and their names entered 
down ; but this claufe of bits zeftibus in the deeds of fub- 
jects has been difufed fince the reign of King Hex. 8. 
Co. Lit. 6. 

Windeni Homines, (From the Sax. Hindene, i. e. Socie- 
tas) A fociety of men: and in the time of the Saxons, all 
‘men were ranked into three clafés, and valued, as to fa- 
tisfaftion for injuries, ec. according to the clafs they 
were in; the Aighef clafs were valued at twelve hundred 
fhillings, and were called Tewelfbindmen ; the middle clafs 
valued at fix hundred fhillings, and called Sexhindmen ; 
and the /oweff, at ten pounds, or two hundred fillings, 
called Yavyhindmen: their wives were termed Hinda’s. 
Brompt. Leg. Alfred. cap. 12, 30, 31. 


5s X Pine, 
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Wine, (Sax.) A fervant, or one of the family ; but 
is properly a term for a fervant in hufbandry, and he 
that overfees the reft is called the Majffer-hine. Stat. 12 
Re 2. Grete 

Winefare, (Sax. Hine, a fervant, and fare, a going or 
paflage) Signifies the lofs or departure of a fervant from 
his matter,——Si guis occidit hominem Regis  facit Hein- 
farum, dat Regi 20s. &c. Domefday. 

Winegeld, Significat quietantiam tranjgreffionis illate in 
Servum tranferedientem. MS. Arch. Trevor, Ar. 

Wircifcunda, Is the divifion of an inheritance among 
heirs.. Sax. 

Bird, Domeftica vel intrinfeca familia. Inter Pla. Trin. 
12 Edw. 2. Ebor. 48. MS. 

Pireman, A fubjeét, from the Sax. Hiran. i. e. Obe- 
dire, to obey; or it may he one who ferves in the King’s 
hall, to guard him ; from kird, aula, and man, homo. 
Du Frefne. Cowell.: 

Piring. A contract by which a qualified property 
may be transferred to the Airer. Hiring is always for a. 
price, ftipend, or recompence. By this contract the pof- 
feffion and a tranfient property is transferred for a particu- 
lar time or ufe, on condition and agreement to rektore 


the goods, €?e. fo hired, as foon as the time is expired or | 
S F 


ufe performed ; together with the price or ftipend, either 
exprefsly agreed on by the parties, or left to be implied 
by law according to the value of the fervice. Black. 
Com. 2 V. 454. 

Hirt or Durft, A little wood. Dome/day. 

Pithe. See Hythe. 

Wlafoxvtocna, The Lord’s protection ; from the Sax. 
Halford, dominus, and focn, libertas. Nec dominus homi- 
ni libero hlafordfocnam prohibeat. Leg. Adel{tan, cap. 5. 

Plafocner, The benefit of the law; from the Sax. 
laga, lex, and focn, libertas. 

loth, An unlawful company, from feven to thirty- 
five. Qui de hloth fuerit accufatus, abneget per centum 
wiginti hidas, vel fit emendet; that is, he who is accufed 
for being at an unlawful rout, let him purge himfelf zot 
Jacramentatibus quot is qui 120 hidas effimatur ; or, let 
him clear himfelf by a mulét, which is called Alorhbota. 
Cowell. 

Hlothbote, A mul& fet on him who is ina riot. From 
the Sax. Aloth, turma, and bote, compenfatio. 

WHoatt-men, An ancient gild, or fraternity at New- 
caftle upon Tyne, who dealt in {ea-coal ; they are men- 
tioned ftat. 21 Fac. 1. cap. 3. 

Poblers or Wobilers, (Hobelarii) Were light horfe- 
men ; or certain tenants bound by their tenure to main- 
tain a little light horfe, for giving notice of any invafion 
made by enemies, or {uch like peril towards the fea fide ; 
of which mention is made in the ftat. 18 Ed. 3. ¢ 7. 
25 Ed. 3. ¢.8. Camd. Britan. 272. They were to be 
Ad omnem motum agiles, &e. And we read, Duravit 
vocabulum ufque ad ætatem H. 8. Gentzdarmes and Ho- 
belurs. Spelm. See Prin’s Animad. on 4 Inf. f. 307. 
Hobeleris, Rot. Parl. 21 Edw.!3. Sometimes the word 
fignifies thofe who ufed bows and arrows, wiz. Pro war- 
da maris tempore guerre, pro’ hoberariis JSagittariis inveni- 
endis, Ec. Thorn. Anno 1364. So in the Monaftic. 
pro munitione  apparatibus hominum ad arma hobelario- 
rum /agittariorum. Cowell. 

Woccus falis, It feems to be a bože, hole or leffer pit 
of falt. In which babuit Rex Edwardus domus xi. 
E&F in v. plateis habebat Rex E. fuam partem. In Tepewick 
puteo liv Jalinæ & ii. hocci reddynt vi. fol. & viii. denar, 
In alio puteo Helperis xvii. Jaline. In tertio puteo Mi- 
delmic xii. faline & ii. partes de i. hocco reddebant vi. 
folidos & viii. denarios. ——Ex Libro Domefday, Wor- 
cefterfhire. 

Pockettoz, or Woecqueteur, Is an old French word for 
a knight of the poft, a decayed man, a bafket carrier. 
3 Par. Inf. f. 175. Que nul enquerelant neu refpoignant ne 
Soit ferpris neu chefon per hockettours, parent que lą verite 
ne foit enfye. Stat. Ragman. Cowell. 

Wock-Cucsday-Wonep, Was a duty given to the 
landlord, that his tenants and bond-men might folemnize 
that day on which the Engli maftered the Danes, being 
the fecond Tue/day after Eafter week, Cowell. 

Hoga, Bogini och, A mountain or hill, from the 
Germ. Hoogh, altus; or from the Sax. How Hd- 
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winns invenit quendam Hogam, &c. & ibi ædifcavuit 
quandam villam quam vocavit Stanhogium, pyfea Stap iata 
Du Cange. 

Mogatter, (Hogafrum) A little hog ; italfo fignifies a 
young fheep : tertium ovile pro Hogaftris annatis & j Ane 
bus. Fleta, lib. 2. ¢. 79. 

Pogenbinc, (Sax.) Is he that comes gueft-wife to am 
inn or houfe, and lies there the third night, after which he 
is accounted of that family. Brad. lib. 3. See a 

Night Awn hind. 

Poggacius, Boggafter, A theep of the fecond year. 
——Agni prima computo pofquam nati funt agni Maia 

Jecunde anno hoggattri. Et conjunguntur multones cum mle 
tonibus, E. hurtardi cum hurtardis. S femelle cum ovibu 
Regula computi domus de Farendon. MS.——Centum — 
oves pafcantur, feilicet, multones. cum multonibus, matrices 
cum matricibus, hogacii cum hoggaciis, Cartular. Abbat. 
Glafton. MS. fo. 48. as And indeed in many, í ee 
cially the northern parts of England, sheep after they lofe 
the name of lambs, -are called bogs, as in Kent, bh ey 
Cowell. 

PVogthead, A veffel Ta wine, or oil, Fc. containing in 

meafure 63 gallons, half, a pipe, and the fourth partot 
aton, IK. 3. ¢.13. 

PHoggus, Togietus, A hog or fwine, beyond the 
growth of a pig.——Porcelli primo compoto i eM 
Toz vocantur, Jecundo compoto hogei vocantur, 
Compoti Domus de Farendon. MS. Solvent a. i 
die pro porco JSuperannuavo unum denarium, &. pro i- 
etto dimidii anni unum obolum. Cartular. ae AS. 
fol. 221. a. oe: 

Hogs, The keeping of hogs in any city or mar 
town is indiétable as a publick. nufance. Salk. 
Black. Com. 4 V. 167. Indeed we conceive the keepi 
hogs in any neighbourhood (if they ftink much, fo as | 
be troublefome) i is indi¢table. See as to hogs» and 
flefh, tit. Cattle, Swine. 

Pokedap, Called otherwife Hock Tuefday, (dies m 
quam quindenam Pafche vocant) Was a day fo remarka 
in ancient times, that rents were referved payable ther 
and in the accounts of Magdalene College in Oxford, 
is a yearly allowance pro mulieribus hockantibus, in 
manors Of theirs in Hamp/bire, where the men 4 
women on Monday, & contra on Tuefday ; the meaning o 
it is, that on that day the women in merriment A 
ways with ropes, and pull paffengers to them, de 
fomething to be laid outin pious ules. See ite 
Money. 

Holba! St. Andrews parih, Holbourn how t i 
afletied, 30 Gro. 2, i cd gee Eaa 

Wolves, Bailiffs of a town or city, front! th 
bold, i. e. Jummus præpofitus. Others are of o 
that it fignifies a genéral; for bold in Saxon doth: 
nify fummus imperator. Comitis Weregildum, i. e. 
tio capitis, eft 15 millia thrympfa, holdis & fu 
Jiti quatuor millia thrympfa. Leges Alured, 
gildis. 

Polding ober a term, ĉe. Lands wer 
to Æ. till 800/. raifed. Refolved, that if th 
lw, or he in reverfion or remainder, in cafe 9 
limitation of a life, enters upon 4. or on him, 
the lands are devifed or limited, and expels hi 
the eleCtion of him fo expelled, either to bring his 
and recover the mean profits which fhall be accou 
parcel of the fum, or he may re-enter and hold ove 
he fall levy the entire fum, not accounting the tix 
his expulfion. But otherwife, if the expulfion was 

sie 4 n 82. Mich. 4r 42 Eliz, 
cafe 

There is a difference between an elegit and a f 
merchant ; for in an elegit he can’t hold over ; but u 
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his charges and expences over and above the debt, wh hi 


are not to be recovered upon the elegit. Arg. 

1656. Hard. 80. cites 4 Rep. 67.6. Fulwood’s 
The expreffion hath alfo another fenfe, i. e. Where 
term is expired, and premiffes are held by the tenant or 
perfon in poffeffion, afterwards, againft the will of the 
landlord, or perfon claiming the efate and offeffion. 
By flat. 4 Geo. 2, ¢ 28. In cafe any tenant for years, — 
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h or other perfon claiming under or by collufion with, to their Lords according to the ftatute ; and homage aunce- 
fuc ‘tenant, fhall wilfully hold over after the determina- | /re/, is where a man and his anceftors have time out of 
tion of fuch term, and demand made in writing for re- | mind held their land of the Lord by homage, and fuch 
“pens pofieifion of the premiffes, {hall pay for the | fervice draws to it warranty from the Lord, and acquittal 
aol ne he continues, at the rate of double the yearly value. | of all other fervices to other Lords, &e. Brad. lib. 3. 
See Rent. ; F. N. B. 269. Lit. Sed. 85. Butaccording to Sir Edw. 
\ “Holm, (Sax. bulmus, infula amnica) An ifle or fenny | Coke, there muft be a double prefcription for homage aun- 
ground, according to Bede; or a river ifland. And | ce/re/, both in the blood of the Lord, and of the tenant ; 
_ where any place is called by that name, or this fyllable | fo that the fame tenant, and his anceftors, whofe heir he 
i" isjoined with any other in the names of places, it fignifies | is, is to hold the fame land of the fame Lord and his 
_ a place furrounded with water; as the M/atholmes and | anceitors, whofe heir the Lord is, time out of memory, 
_ Stepholmes in the Severn near Briffol: but if the fituation’| by homage, Fc, and therefore there is but little land 
of the place is not near the water ;' it may then fignify a | holden by homage aunceftrel. Co. L. 100. 6. Tho’ in 
hilly place; Holm in Saxon being alfo a hill or cliff, | the manor of Whitney in Hereford/bire, there was one We 
——Cum duobus Holmis in campis de Wedone. ` Mon. | who holds lands by this tenure. Homage tenure is in- 
i cident to a freehold, and none fhall do or receive homage, 


rs Angl. Tom. 2. pag. 262. 
Holt, (Sax.) A wood: wherefore the names of towns | but fuch as have eftates in fee-fimple, or fee-tail, in their 
i own right or right of another. Kitch. 131. Seifin of 


nning or ending with Aolt, as buckholt, Se. denote 
that formerly there was great plenty of wood at thofe | omage is feifin of fealty, and inferior fervices, &S¢. And 

the Lord only fhall take homage, and not the fteward, 
whofe power extends but to fealty, 4 Rep. 8. When a 
tenant makes his homage to the Lord, he is to be ungirt, 
and his head uncovered, and his Lord fhall fit, and he 
fhall kneel, and hold his hands together between his 
Lord’s hands, and fay ; I become your man from this day 
forward, for life, for member, and for worldly honour, and 
unto you shall be true and faithful, and bear you faith for 
the lands that I hold of you, (faving the faith that I owe 
to our Sovereign Lord the King :) And the Lord fo fitting 
fhali kifs the tenant, Gc. 17 Ed. 3. Litt. Set. 85. 
See “Black: Com. 1 V. 367, 379. : 2 V.53, 91, 300. 
4V. 414. s ; 

Domage Jury, Isa jury in a Court-Baron, confifting 
of tenants that do homage to the Lord of the fee; and 
thefe by the Feudifts are called pares curie : they enquire 
and make prefentment of defaults and deaths of tenants, 
admittances, and furrenders, in the Lord’s court, é&c. 
Kitch. 

emager, Is one that does or is bound to do homage 
to another. 

Womagio refpettuandDo, Was a writ to the efcheator, 
commanding him to deliver feifin of lands to the heir of 
the King’s tenant, notwithftanding his homage not done. 
F. N. B. 269. And the heir at full age was to do homage 
to the King, or agree with him for refpiting the fame. 
New. Nat Br. 563. 

Pamagium reddere, To renoance homage, when the 
vaflal made a folemn declaration of difowning and defy- 
ing his lord. For which, there was a fet form and me- 
thod prefcribed by the feudatary laws. Item reddere 
poterit Domino Juo homagium/ium, fimul cum tenemento, pro- 
pter capitales inimicitias, ut liberius profequatur apellum fuum, 
F fic difolvitur homagium. Bracon, lib. 2. cap. 35. 
Jea. 35. This is the meaning of that paflage in Richar- 
dus Huftoldnefis de Bello Standard, p. 321. Itaque Ro- 
bertus reddito homagio guod ei fecerai——ad Juos focios 
h reverfus eff. And of Matt. Parif. Jub anno 1188. tunc 
nant, as he comes tothe landor fee: but women 'per- | Rex Anglorum Regi Francorum fecit homagium, quia in 
form not omage but by their hufbands, as homage ef- | principio hujus guerre homagium /uum reddiderat Regi 

lly relates to fervice in war; and a corporation | Francie. Cowell. edit. 1727. 
anot do homage, which is perfonal, and they cannot PVomeloben, Pomfoken, or Bamfloken, and Bamfoca, 
ear but by attorney: alfo a bifhop, or religious man, | (from the Sax. bam, i. e. domus, habitatio, and focne, li- 

not do homage, only fealty ; but the archbifhop of | dertas immunitas,) Is by Bracon, lib. 3. tra. 2. c. 23+ 
erbury does homage on his knees to our Kings at their | thus defined: Homefoken dicitur invafia domus contra 
ronation ; and it is faid the bifhop of the Ife of Man | pacem Domini Regis, vel infultus facus in domo extra pacem 

s homage to the Earl of Derby ; tho’ Fulbec reconciles | Domini. It appears by Rafal, that in ancient times fome 
this, when he fays thata religious man may do omage, | men had an immunity to do this. $i guis hamfocan wis- 
but may not fay to his Lord, Ego devenio homo weffer, I| laverit, jure Anglorum Regi emendet § libr. LL. Canuti, 
become your man, becaufe he has profeffed himfelf to be | cap. 39.. Hamioken ef guod prior tenebit placita in curia 
God's man, but he may fay, I do unto you homage, and to | Jua de his qui ingrediuntur domum, vel curiam alicujus ad 
ou foall be faithful and loyal. Britton, cap. 68. litigandum, vel furandum, vel quicquid aq/portandum, vel 

mi i saliguod aliud faciendum, contra woluntatem illius qui debet 
domum vel curiam. ` Ex. Reg. Priora, de Cokesford, See 
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“Polp-days and fafting:days. Vide the Statutes, 
Ve. 1, 3. Ed. i. & 51,—28 Edi 3. c. 14.2 éT 3 
Ed. 6. c. 19.—5 & 6 Ed. 6, c. 3.— 

i -Fairs and markets not to be kept on Sundays and prin- 
cipal feftivals, except four Sundays in Autumn, 27 H: 6. 
5. Shoemakers in London not to fell or fit on their 
goods on Sundays, ic. 4 Ed. 4. ¢. 7. 1 Fac... ¢. 22. 
 f. 29. Penalty of not reforting to church on Sundays and 
_ holy-days, 1 El. c. 2. J. 14. The fifth of November to 

be kept as a day of thankfgiving, -3 Fac. 1. c: 1. The 
 punifhment of ufing {ports on the Sunday, 1 Car. 1. c. 1. 
Carriers, drovers, butchers or higlers, not to travel or 
i expofe meat on the Sunday, 3 Car. 1. ¢. 2. 29 Car. 2. 
ai re ‘The 2gth of May to be an unniverfary thank{giving, 

42 Car. 2, ¢.14. The 30th of January to be kept as an 
inniverfary day of humiliation, 12 Car. 2. c. 30. ed. 1. 


tes 







The 2d of September to be annually kept as a faft in Lon- 
dom, 19 Car. 2. c. 3. f. 28. No wares to be expofed to 
fale on the Sunday, 29 Car. 2: c. 7. Except viétuals in 
inns, &c. or milk, ibid. eZ. 3. or mackarel, 10 & 11 
| we c. 24. fe. 14. Coachmen or chairmen may ply 
n the Lord’s day, notwithftanding the 29 Car. 2. ¢.7. 
Ann. c. 23. fe. 20. Perfons not to travel in boats, 
Ge. on the Sunday, 29 Car. 2. ¢. 7. fe&. 2, unlefs with 
o a licence. 
a Bolphead, Rock falt may be ufed in its falt-works, 6 
; Ann. C12, Sed. 2, 
Homage, (Homagium) Is a French word derived from 
‘Momo, becaufe when the tenant does his fervice to the 
Lord, he fays, I become your man. Co. Lit. 64. Inthe 
original grants of lands and tenements by way of fee, ‘the 
5 ‘Lord did not only oblige his tenants to certain fervices ; 
but alfo took a fubmiffion with promife and oath, to be 
true to him as their Lord and benefactor ; and: this fub- 
j 3  miffion, which is the moft honourable, being from a free- 
= holdtenant, iscalled homage. Stat. 17 Ed. 2. The Lord 


rinks 
























‘There is homage by 


Tigeanee. Ham/foken. 
. Homage by reafon of Homefoken, Ts alfo the privilege or freedom which every 
tenure.— 


man hath in his houfe ; and he wh» invades that freedom 
is properly faid facere homefoken. This we take to be what 
* i Se we now call burglary, which is a crime of a very heinous 
Hy a Homege by ligeance is inherent and infeparable to every | nature, becaufe. ’tis not only a breach of the King’s 
_ Fubjett.” Homage by tenure is a feryice made "by tenants | peace, but a bredch of that liberty which a man hath in 

ie his 


And, homage auncefirel. 
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his houfe, which, (as we commonly fay,) fhould be his 
cattle, and therefore ought not to be invaded. Bradcfon, 
lib. 3. tra. 2. cap. 23. Du Cange. è 

It is alfo taken for an impunity to thofe who commit 
this crime, wiz. Homefoken, hoc eff, quietus effe de amer- 
ciamentis pro ingrefu bofpitii violenter. F fine licentia, F 
contra pacem Regis, &F quod teneatis placita de hujufmodi 
tran/ereffione in curia vefira. W. Thorn. p. 2030. 

Pomeftali, Is taken for a manfion-houfe. Vide Frum- 
ftal. 

poinicide, (Hi omicidum,) Is the killing of a man, 
and is divided into voluntary and cafual: Homicide vo- 
luntary it that which is deliberate, and committed of a 
fet purpofe to kill; ca/ual is done by chance, without any 
intention to kill. Homicide voluntary is either with pre- 
cedent malice, of without. The former is murder, and 
is a felonious killing through malice prepenfed of any per- 
fon living in this realm, under the King’s proteétion. 
Weft. par. 2. Symbol. tit. Inditiments, fe. 37, Ge. ufque 
51. where you may fee divers fubdivifions of this matter. 
See alfo Glanvil, lib. 14. cap. 3. Brat. lib. 3. trad. 2. 
a giua Ti 07... Britton, cap: 53 6507s Coa Litte 3 

a againft the life of a man come under the ge- 
neral name of homicide, which in our laws fignifies the 
killing of aman, by a man. 1 Hawk. P. C. 66. Brai- 
ton, lib. 3. ¢. 4. 

Homicide, properly fo called, is either againft a man’s 


own life, (called /el-murder, or felo de fe,) or the life of 


another. Homicide againit the life of another either a- 
mounts to felony, or does not. ‘That which amounts not 
to felony, is either ju/tifable, and caufes no forfeiture at 
all, or excufable, and caufes the forfeiture of the party’s 
goods. 1 Hawk. P. C: 67, 69. 

Under this head we shall treat, 


. Of felf-murder, or felo de Je. 

T "3 Lae ifiable ee. F Edd 
. Of excufable homicide. 5 
. Of manflaughter. 

. Of murder. 
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t Of felf-murder, or felo de fe. 


In this, as well as all other felonies, the offender ought 
to be of the age of difcretion, and compos mentis ; and 
therefore, an infant killing himfelf under the age of 
diferetion, or a lunatick during his lunacy, cannot be a 
Felo de fe. 1 Hawk. 67. Crom. 30.4. b. 31.a. H. 
P.C. 283 Dal. cap. 92. 3 Inft. 54. 

Our laws have always had fuch an abhorrence of this 
crime, that not only he who kills himfelf with a deliberate 
and direét purpofe of fo doing, but alfo in fome cafes he 
who malicioufly attempts to kill another, and in purfu- 
ance of fuch an attempt unwillingly kills himfelf, thall 
be adjudged in the eye of the law a felo de Je; for wherever 
death is caufed by any act done with a murderous intent, 
it makes the offender a murderer; 1 Hawk. P. C. 68. 
cites Dal. cap.gz. 44 E. 3-44 44 Af 55. Bro. Car. 
12, 14. ` Dalt. cap. 92. 

Alfo vide! SiP: Go 165s Peai 28a 298 “Rul, 
119. 8. Crom. 28. 

He who kills another upon his defire or command, is 
in the judgment of the law as much a murderer, as, if 
he had done it merely of his own head, and the perfon 
killed is not looked upon as a felo de fe, inafmuch as his 
aient was merely void, being againft the law of God 
and'man. 1 Hawk. P.C. 68. cites Keilw. 136. Moor 
754. 

AS to what fuch an offender, wiz. a felo de fe, thall 
forfeit, it feems clear, that he fhall- forfeit all chattels 
real or perfonal which he hath in his own right, and alfo 
all chattels real whereof he is poffeffed either jointly with 
his wife, or in her right; and alfo all bonds and other 
perfonal things in action, belonging folely to himfelf ; 
and alfo all perfonal things in action, and, as fome fay, 
entire chattels in poffeflion to which he was intitled joint- 
ly with another, on any account except that of merchan- 
dize: But it is faid, that he fhall forfeit a moiety only 
of fuch joint chattels as may be fevered, and nothing 
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at al of what he was poffeffed of as executor or 
miniftrator. a Hawk, P. C. 68. cites many authorie 
ties. 

However che blood of a felo de fe is not oe 
nor his lands of inheritance forfeited, nor his wife bar 
red of her dower. 1 Hawk. P. C. 68. Plow, Com 
261. b. 262. a. : 

Alfo not any part of the perfonal eftate is vefted in the 
King, before the piak E EN is found by fome inguifi- 
tion ; and confequently the forfeiture thereof is ao 
a pardon of the offence before fuch finding. 
Py On, OB 0405, Kiln, BIOn ten, 3) hea fey 
1 Sid. 150, 1162, 


é 








But if there be no fuch p 
whole is forfeited immediately after fuch ingulitions fo 
the time fuch mortal wound was given, and all inte 
diate alienations are avoided. 1 Hawk. P. C. 68. P 
Com, 260. H.P.C,29. s Co. 110. And fuch ingui- 
fitions ought to be by the coroner fuper {vifum corp ee 
the body can be found, and an inqufition fo E 
fome fay, cannot be ed. 1 Hawk. P. C. 68. H. 
P. C, 29. 3 Inf, 555 

But if the re oe be found, fo that a ani 
who has authority only /uper vifum corporis, cannot 
ceed, the inquiry may be by juftices of peace, pitie 
their commiflion have a general power to enquire of all 
felonies,) or in the King’s Bench, if the felony were 
committed in the county where the faid court fits; | iN 
fuch inquifitions are traverfable by the executor, Se. ok Ai 
Hawk. P, C. 69. 3 Iaf. 55. H. PC. 29.22 í 
141. ra 

Alfo all inquifitions of this offence being in i 2 
ture of indictments, ought particularly and certainly ; 
fet forth the circumftances of the fat; and in the con- 
clufion add, that the party in {uch manner eo 
himfelf. 1 Hawk, 69. 3 Levy. 140. 3 Mod.1 
Lev. 152. Yet if it be full in ATE the, 
may be ferved with a rule to amend a defect in 
1 Hawk, 69. 1 Sid, 225, 259. 3 Mod.101. 1k 
07- Dii. o 
a: By the rubrick in the Common Prayer, a h 
burial office, (confirmed by ftat. 13° & 14 Car. 2. ¢, 4.) 
perfons who have laid violent hands upon themf 
fhall not have that office ufed at their interment, _ 

































2. Of juftifiable homicide, ds 


1. It muft be owing to fome unavoidable necefi 
which the perfon who kills another muft be red 
without any manner of fault in himfelf. 1 Hawi 

2. There muft be no malice coloured under | 
of neceflity, for wherever a perfon who kills 
aéts in truth upon malice, and takes occafion 
appearance of neceflity to execute his reve 
guilty of murder, 1 Hawk. P. C. 69. 2 Rol. 
120, 121. Kelynge 28. Ha P. C. 38. Brad. 
Cap. 4. ta 
3. No one can plead a fact amounting to 
defendendo, or by mifadventure, but in fuch a 
fendant muft plead Not guilty, and give the fp 
ter in evidence: And it is alfo agreed, that 
{pecial fact, amounting to juftifiable homicide, is 
by the jury, the party is to be difmiffed, a 
obliged to purchafe any pardon. Ge. 1 Hawk. 6 

Juftifiable homicide is either of a publick or privat 
ture. That of a pudlick nature is fuch as is occa 
by the due execution or advancement of publick , 
That of a private nature is fuch as happens i 
defence of a man’s perfon, houfe, or goods. 
PGs 70% 

As to juftifiable homicide in the due executio: 
KA juftice, the following rules muft be obferved. _ 

- The judgment, by virtue whereof any perfor 
to pfer muft be given by one who has jorifdi&i 
the caufe ; for otherwife both judge and officer 
guilty of felony. 1 Hawk, P. C. 70, A cap 
10 Co..76, 22 Ed. Ans Bop, i A ane ki 

2. The judgment muft be executed br i lav of 
ficer. Indeed it was formerly held, that any one migh 
as lawfully kill a perfon attainted of treafon or felon 


a wolf or other wild beaft; and anciently a oe e 
1 3 i demngd 
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dened in appeal of death, was delivered to the rela- 
~ tions of ‘the deceafed in order to be executed by them. 


9. Hawk, 70. 1 -Inff. 128.6. 2 Af. pl. 3. S. P.C. 
9g. @. 11 A. 4. 12. a. Plow. Com. 306. b. 3 Inf. 


i. 
Se inka hia ay; ‘as it feems agreed, if the judge, who 
gives the fentence ofdeath, and, a fortiori, if any private 
_ perfon execute the fame, or if the proper officer himfelf do 
_ it withotit a lawful command, they are guilty of felony. 
Hawki 70. 27 Af-41. Bro. Appeal, 69. 
4, The exéctttion muft be purfuant to, and warranted 
bythe judgment, otherwife it is without authority ; and 
 eonfequently, if a fheriff behead a man where it is no 
‘part of the fentence to cut off the head, 'he is guilty of 
felony 1Aawk. 70. 35 H. 6. 57.6. Bro. Appeal, 5. 
BPP C: 19. OH. Ps C.36, 272: 
_- ‘Juftifiable homicide in the due advancement of publick 
_juitice, relates either to criminal or civil caufes. As to 
_ the firft, it may be juftified in feveral cafes ; as if a perfon 
having actually committed felony will not fuffer himfelf 
tobe arreited, bur ftand on his own defence, or fly, fo 
that he cannot poflibly be apprehended alive by thofe who 
_ parfie, whether private perfons or publick officers, with 
or without 4 warrant from a magiftrate, he may be law- 
filly fain by them. 1 Hawk. P. C: 70. 22 Af. 55. 
Bra Cor, 87, 89. Si P- C. 13. 3 Sef. 221. Dalt, 
~ capa 98. H. P. C. 36. Crom. 30. 
~ “Uf trefpaffers in a foreft, chace, park Or warren, or any 
indloféd ground wherein deer are kept, will not render 
‘theifelves to the keepers, upon hue and cry made to ftand 
to the King’s peace, and fly ftom, or defend themfelves 
‘apainit them, they may be flain by force of the ftatute de 
‘malefaftoribus in parcis, and 4 Will. © Mar. cap. 10. 
Hawk. i. S.B. G. 13. b. Crom. 30. b. Dyer 326. 


~ Homicide in the advancement of juftice in civil caufes 
may alfo be juftified in fome cafes: As where a hheriff, 
He, attempting to make a lawful arreft in a civil aétion, 
or to retake one who has been arrefted and made his 
- @feape, is réfifted by the party, and unavoidably kills him 
i the affray. 1 Hawk. P. C. 71. 1 Roll. Rep. 189. 
i 1, P. C, 37. 3 Inf. 56. Crom. 24. a. Dalf. cap. 98. 
And in fuch cafe the officer is not bound to give back, 
but may ftand his ground and attack the party. 1 Hawk. 
Pa H E.C. 31. 
\ But no private perfon of his own authority can arreft 
aman for a civil matter, as he may for felony, &c. 1 
Hawk, 71. Crom. 30. b. Neither can the fheriff himfelf 
lawfully kill thofe who barely fly from the execution of 
any civil procefs. 1 Hawk. 71. H.P.C. 37. 
AS to juftifiable homicide of a priváte nature, in the 
‘fut defetice of a man’s perfon, houfe or goods, it may 
a en either by the killing of a wrong-doer, or an innocent 
- perfon in the making of {uch defence. And firft, the 
Killing of a wrong-doer in the making of fuch defence, 
y be juftified in many cafes ; as where a man kills oné 
‘him in the highway to rob or murder him ; 
ner Of a houfe, or any of his fervants, or lodgers, 
one who attempts to burn it, or to commit there- 
robbery, or other felony ; or a woman kills 
WO attempts to ravifh her; or a fervant coming 
y and finding his mafter robbed and flain, falls 
jn the murderer immediately and kills him ; for he does 
the Height of his furprize, and under juft appre- 
ions Of the like attempt upon himfelf; but in other 
tances, he could not have juftified the killing of 
| one, but ought to have apprehended him, Ge. 
. P. Co 71, 72. 24 H.8. cap. 5. Dalt. cap. 


















ither fhall a man in any cafe juftify the killing ano- 
by a-preténce of neceflity, unlefs he were himfelf 

without fault in bringing that neceffity upon him- 
forifa man, in defence of an injury done by him- 
kill any perfon whatfoever, he is guilty of man- 
r at leaft ; as where divers rioters wrongfully dé- 
houfe by force, and kill thofe who attack it from 
out, and etidéavour'to burnit. 1 Hawk. 72. Crom. 

per H.P. @: 56. : 
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Neither can a man juftify the killing another in defence 

of his houfe or goods, or even of his perfon, from a bare 
private trefpafs ; and therefore he that kills another, who 
claiming a title to his houfe, attempts to enter it by force 
and fhoots at it, (fee po Div. 5.) or that breaks open his 
windows in order to arreft him, or that perfifts in breaking 
his hedges after he is forbidden, is guilty of manflaughter ; 
and he who in his own defence kills another that affaults 
him in his houfe in the day-time, and plainly appears to 
intend to beat him only, he is guilty of homicide /e de- 
Sendendo, for which he forfeits his goods, but is pardoned 
of courfe; yet it feems, that a private perfon, and, a 
fortiori, an officer of juftice, who happens unavoidably 
to kill another endeavouring to defend himfelf from, or 
fupprefs dangerous rioters, may juftify the fact, inafmuch 
as he only does his duty in aid of the publick juftice. 1 
Hawk 72. H.-P C. 40, 57. Cro. Car. 538. Dalt. 
cap. 98. 

According to the opinion of Mr. Serjeant Hawkins 
(which we conceive is law) A perfon, who without pro- 
vocation is affaulted by another in any place whatfoever, 
in fuch a manner as plainly fhews an intent to murder 
him, as by difcharging a piitol, or pufhing at him with a 
drawn fword, &c. may juftify killing fuch an affailant, 
as much as if he had attempted to rob him. 1 Hawk. 72. 
N. Bendlo 47. 1 And. 41. Crom. 27. b. 28. b. Dalt. 
cap.98. S. P.C. 15. a. 3 Inf. 57. Bacon 33. Dalt. 98. 
For other fcafes, vide 1 Hawk. 73. Cro. Car. 338; 
March 5. 


3. Of excufable homicide. 


Excufable homicide is either per infortunium, or fe de- 
Sendendo. Homicide per infortunium, or by mifadventure, 
is where a man in doing a lawful act, without any intent 
of hurt, unfortunately chances to kill another; as, where 
a labourer being at work with a hatchet, the head thereof 
flies off, and kills one who ftands by. 1 Hawk. P. C. 73 
6 Ed. 4. 7.8. Bro. Coro. 59, 148. 

Where a third perfon whips a horfe on which a man 
is riding, whereupon he fprings out, and runs over a 
child and kills him; in which cafe the rider is guilty of 
homicide per infortunium, and he who gave the blow, of 
manflaughter. 1 Hawk. 73. H.P.C. 58, 59. 

Where a workman, having firft given loud and timely 
warning to all perfons to ftand clear, flings down a piece 
of timber from a private houfe ftanding out of the road, 
and thereby kills one who happens to be underneath = 
But if any perfon fling down fuch a piece of timber idly 
in play, or even a workman fling it down in the ftreets 
of a town, where the danger is apparent in refpe& of the 
number of people continually pafling by, he is guilty of 
manflaughter. 1 Hawk.73. Kelynge 40. Braf. lib. 3. 
¢.4. Dalt. cap. 96. H. P. C. 31. Bro. Coro. 229. 

Where workmen throw ftones, rubbifh, or other 
things, from an houfe, in the ordinary courfe of their 
bufinefs, by which a perfun underneath happens to be 
killed ; if they look out and give timely warning to thofe 
below, it will be homicide by mifadventure ; if without 
fuch caution, it will amount to manflaughter at leaft; it 
was a lawful act, but done in an improper manner, It is 
faid by fome, that if this be done in the ftreets of London, 
or other populous towns, it will be manflaughter notwith- 
ftanding the caution abovementioned. 

But this will admit of fome limitation ; if it be done 
early in the morning, when few or no people are ftirring, 
and the ordinary caution is ufed, it feemeth that the party 
is excufable. But when the ftreets are full, that will not 
fuffice ; for in the hurry and noife of a crowded ftreet, 
few people hear the warning, or fufficiently attend to it. 
Fofter’s Crown Law 262, 263. : 

Where a fchoolmafter in corre€ting his fcholar, or a 
father his fon, or a mafter his fervant, or an officer in 
whipping a criminal condemned to fuch punifhment, 
happens tooccafion his death; yet if fuch perfons in their 
correction, be fo barbarous as to exceed all bounds of 
moderation, and thereby caufe the party’s death, they are 
guilty of manflaughter at the leaft ; and if they make ufe 
of an inftrument improper for correftion, and apparently 

sY i indan- 












are within the ftatute; from whence it follows; That if 
it cannot be proved by whom the ftroke was given, ‘noné 
can be found guilty within the ftatute, 1 Hawk. 77: 
H.P.C. 58. Aleyn 44. 

3. That the killing of a man with a hammer, or fuch 
like inftrament, which cannot come properly under the 
words thruft or flab; is nota killing within the ftatute; 
but it feems that the difecharging a piftol, or throwing a 
pot; or other dangerous weapon at the party, is within 
the equity of the words, having a weapon drawn; for 
penal ftatutes are conftrued ftrictly againit the fubject, 
and favourably and equitably for him. 1 Haw. 77. 
1 Jones 432. 3 Lev. 266. 

4s That there is no need to lay the conclufion of the 
indiétment contra formam fiatuti, becaufe the ftatute makes 
no new offence, but only takes away the privilege of the 
clergy from an old one, and leaves it to the judgment of 
the Common law ; from whence it follows, that a perfon 
indiéted on the ftatute, may be found guilty of man- 


y the’ Englifh: ` And it being a doubt whether 
de by mifadventure, éc. were to be efteemed 
in this fenfe, it feems to have bedn the chief 
the makers of this ftatute to fettle this queftion. 
t. 75. Bra&. 134. 5. 135.4. Kelynge 121. 
owever it is certain, that notwithftanding neither of 
offences be felonies, yet a perfon guilty of them is 
ilable by juffices cf peate, but muft be commit- 
l the next coming of the juttices of eyre or gaol- 
ry. 1 Hawk. 76. H. P.C. 98, 99: .2 Inf 315. 
. 98. 
Piacoa a perfon committed for the death of a 
ght fue out the writ Deodio & atia; which by 
- Charta 16: is grantable without fee; and if 
n, by an inqueft taken by the fheriff, he were 
| to have done the fact by mifadventure; or /e de- 














luiries were taken away by the ftatute of Glouceffer, 9 
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ing of the juftices of gaol-delivery.. 1 Hawk. 76. 


ilty, and give the {pecial-matter in evidence. And 
erever a perfon is found guilty of fuch . homicide, 
ya fpecial indictment for the fame, or by a ver- 
g forth the circumftances of the cafe on a gene- 
ment of murder or homicide, he fhall be difchar- 
of prifon upon bail, and forfeit his goods: But 
n removing the record by certiorari into Chan- 


warrant from the King to that purpofe. 1 Hawé. 

H,7..2. a. Keilw. 53.a. 108. bs; 2 Inf. 316. 

C.15. & 16.4 Dalt. cap. 96,98. FN. B. 
H i 


4 of manflaughter. 


cide againft the life of another, amounting to fe- 
1 with or without malice ; that which is with- 
called manflaughter, or fometimes chance- 
by which we underftand fuch killing as happens 
{udden quarrel, or in the commiffion of an un- 
&, without any deliberate intention of doing any 
chief at all. 1 Hawk. 76. 3 Inf. 55, 57: - Dalt. 
94. H. P.C. 56, 57. 
nd from hence it follows, that there can be no ac- 
ries to this offence before the fact, becaufe it muft be 
done without premeditation. 1 Hawk. P. C. 76. H. 
217. See divifion Murder. 


‘here is a particular kind of manflaughter proper to 


fidered here, from which the benefit of the clergy 

n away by 1 Fac. 1. c. 8. <* Where any perfon 
r thruft any perfon or perfons that hath not 
weapon drawn, or that hath not then firft 
the party which fhall fo ftab or thruft, fo as the 
or perfons fo {tabbed or thrufted, fhall thereof die 
e fpace of fix months then next following, al- 
cannot be proved that the fame was done of ma- 
ethought.” $ ' 
ediy holden, that this ftatute is but declara- 
the Common law, and in the conftruétion thereof, 
f llowing points have been refolved. 1 Hawk. 77. 
I Bulf, 87.  Kelynge 55. 
sui ‘That wherever a perfon who happens to kill another, 
k by him in the quarrel before he gave the 
ound, he is out of the ftatute, though he him- 
the firft blow, 1 Hawk, 77. 1 Fon. 240. See 


of thofe who may be faid to do it by conftruction of 
V, as being prefent, and aiding and: abetting the fact, 
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X 28 Ed. 3.9. and though perhaps they were again 
revived by 42 Ed, 3..1- which makes.all ftatutes con- 

trary to Magna Charta void. yet at this day they feem 
bfolete, and indeed ufelefs, inafmuch ‘as the party 
y probably be fooner delivered in the ufual courfe, by 


by fetting forth in a fpecial plea, that he did it 
dventure, or fe defendendo, but that he mutt plead 


dhall have his pardon of courfe, without ftaying 


flaughter generally. Alfo from the fame ground it hath 
been refolved, That if an indiétment lay; and a verdiét 
alfo find, a fact to be contra formam fatuti, which cannot 
poflibly be fo, as if Z. and B. aided and abetted Cs- contra 
formam fiatuti, yet neither fuch indiétment nor verdict 
are void, but 4. and B. fhall be dealt with in thé fame 
manner as they fhould have been, if thefe words contra 
formam fiatuti had been wholly omitted, becaufe the fub- 
{tance of the indictment being found, they may be re- 
jected as fenfelefs and furplus: And, à fortiori, therefore 
itis certain, that they fhall do no hurt to an indi&tment 
or verdict containing a fact which may be within the 
ftatute. _.1 Hawk. 77. H, P. C. 58, 266. Allen 47 
Cro. Fac. 283. 

5. That as thefe words, contra formam ftatuti, do not 
Vitiate an indictment which would be good without them ; 
fo alfo, they will not fupply a defect in a vitious one, 
which does not {pecially purfue the ftagute. 1 Hawk. 776 
ie Pe OR 


5+ Of murder. 


_ Homicide againft the life of another, amounting to 
felony with malice, is either murder or petit treafon. And 
firft of murder, which anciently fignified only the private 
killing of a man, for which, by force of a law introduced 
by King Canutus for the prefervation of his Dazes, the 
town or hundred where the faét was done, was to be 
amerced to the King, unlefs they could prove that the 
perfon flain were an Englifbman, (whieh proof was called 
Engle/chire,) or could procure the offender, ĉc: And in 
thofe days, the open wilful killing of a man through 
anger or malice, &c. was not called murder, but volun- 
tary homicide. 1 Hawk. 78. Brad. 134. b. 135. a. 
Kelynge 121, Sc. Brad. 121. a. 

But the law concerning Exglefchire having been 
abolifhed by 14 Ed. 3. 4. the killing of an Englifhman or 
foreigner through malice prepenfe, whether committed 
openly or fecretly, was by degrees called murder; and 
13 Ric. z. 1. which reftrains the King’s pardon in certain 
cafes, does in the preamble, under the genéral name 
of murder, include all fuch homicide as fhall not be par~ 
doned without, fpecial words; and in the body of the att 
exprefles the fame by murder, or killing by await, affault, 
or malice prepenfed. And doubtlefs the makers of 25 
H. 8. cap. 1. which excluded all wilful murder of 
malice prepenfe from the benefit of the clergy, intended 
to include open, as well as private, homicide within the 
word murder, 1 Hawk. 78. S. P. C. 18. b. 19. a. 

By murder therefore at this day we underftand, the 
wilful killing of any fubje& whatfoever, through malice 
forethought, whether the perfon flain be an Exglifbman or 
foreigner. 1 Hawk. 78: 

Not only he who by a wound or blow, or by poifon- 
ing, flrangling or famifhing, &c. direttly caufes ano- 
ther’s death, but alfo in many cafes, he who by wilfully 
and deliberately doing a thing which apparently endan- 
gers another’s life, and thereby occafions his death, fhall 
be adjudged to kill him. 1 Hawk. 78, 3 Inf. 48. 
H. P.C. 53. Palm. 548, Vide examples in 1 Hawé. 

78» 


78, 79. Crom. 24 b. Pult. 122, a, b. Dalt. cap, 


Feats in fome cafes a man fhall be faid, in the judg- 
ment of the law, to kill one who is in truth actually kil. 
ed by another, or by himfelf; as where one by durefs 
of imprifonment compels a man to accufe an innocent 
perfon, who on his evidence is condemn’d and executed ; 
or where one incites a madman to kill himfelf or another ; 
or where one lays poifon with an intent to kill one man, 
which was afterwards accidentally taken by another, who 
digs: thereof. T Haw. P. Co 790 Sy PLC. 4653 
Inf. 91. Dalt. cap. 93. 1 Hawk. ch.i. fi 7. Plow 
Com. 474. 

Alfo he who wilfully negle&ts to prevent a mifchief, 
which he may, and ought to provide againft is, as fome 
have faid, in judgment of the law, the actual caufe of 
the damage which enfues; and therefore if a man have 
an ox or horfe, which he knows to be mifchievous, by 
being ufed to gore or ftrike at thofe who came near them, 
and do not tie them up, but leave them to their liberty, and 
they afterwards kill aman, according to fome opinions, 
the owner may be indiéted, as having himfelf killed him ; 
and this is agreeable to the Mofaical law, However, as 
it is agreed by all, fuch a perfon is guilty of a very grofs 
mifdemeanor. 1 Hawk. 79., Fitz. Corone 311. 8. P. C. 

4. @.. Crom. 24. 6, Dak. cap. 93,  Pult. 122, 8. 
H: P.C.53. Exodus, c. 2. v. 29. 

Alfo itis agreed, That no perfon fhall be adjudged by 
any aĉ whatever to kill another, who doth not die thereof 
within a year and a day after; in the computation whereof, 
the whole day on which the hurt was done fhall be reck- 
oned the fir. 1 Hawk. P.C.79. H.P.C.55. Pul: 
123. a. Dalt: eap.93. S-P; Gi: 21: d. y 

But if a perfon hurt by another die thereof within a 
year anda day, it is no excufe for the other, that he 
might have recovered, if he had not neglected to take 
care of himfelf. PHawk.79. 3 Inf. 53. Kelynge 26. 
1 Keb. 17. 

As to the place where fuch killing is within the conu- 
fance of the law, it feems that the killing of one who is 
both wounded and dies out of the realm, or wounded out 
of the realm and dies here, cannot be determined at Com- 
mon law, becaufe it cannot be tried by a jury of the 
neighbourhood where the fact was done. But it is agreed, 
that the death of one who is both wounded and dies be- 
yond fea, and it is faid by fome, that the death of him 
who dies here of a wound given there, may be heard and 
determined before the conftable and marfhal, according 
to the Civil law, if the King pleafe to appoint a confta- 
ble. And it feemeth alfo to be clear, that fuch a fa& 
being examined by the privy council, may by force of 
33 H. 8. cap. 23. be tried (in relation to the principal 
offenders, but not as to the acceffaries,) before commif- 
fioners appointed by the King, in any county of England. 
1 Hawk. 79. 3 Inf. 48. 2 Inf. 51. Co. Lit. 75. 
§. P.C. 65. a. Bro. Appeal’ 153... Cro. Car. 247. 1 
And. 195. 

A murder at fea was anciently cognizable only by the 
Civil law, but now by force of 27 H. 8. 4. and 28 
H. 8. 15. it may be tried and determined before the 
King’s Commiffioners in any county of England, accor- 
ding to the courfe of the Common law; yet the killing 
of one who is at land of a wound received at fea, is nei- 
ther determinable at Common law, nor by force of either 
of thefe ftatutes: but it feems, that it may be tried by the 
conftable and marfhal, or before the commiffioners ap- 
pointed in purfuance of the aforefaid ftatute of 33 H. 8. 
23. 1 Hawk: 79. 3 Inf. 48,49. 1 Leon, 270. H. 
P.C: 54, 3 Inf. 48. But now fee 2 Geo. z. te 21. 
P ‘ 


Off. 

And itis faid by fome, that the death of one who died 
in one county, of a wound given in another, is not indié- 
able at all at Common law, becaufe the offence was not 
complete in either county, and the jury could enquire 
only of what happened in their own county. Butit hath 
been holden by others, That if the corps were carried into 
the county where the ftroke was given, the whole might 
be enquired of by a jury of the fame county. And it is 
agreed, that an appeal might be brought in either county, 
and the fact tried by a jury returned jointly from each. 
And at this day, by forceaf 2 & 3 Ed. 6. 24. the whole 
3s triable by a jury of the county wherein the death fhall 
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happen, on an inditment found, or appeal brought, in 
the fame county. 1 Hawk. 79, 80. 3 Inf. 48, 49e 
Bro. Coro. 140, 147, 143. Indidim. 13: §. P.C. goie. 
6H. 7. 10. a. Finch Law ait. S. P.C. 182, Bro 
Appeal 3, 80, 83, 85. 149. ig S: 
Alfo by force of 26 H. 8. cap. 6. a murder in Wales — 
may be enquired of in an adjoining Engli/b county, but ` 
appeals muft fill be brought in the proper county. 1 
Hawk. 80. Cro. Car. 247. 1 Jom. 255- whew 118. 
Latch 12, 118. “i kars oe De 
It is agreed, That the malicious killing of any perfon, 
whatfoever nation or religion he be of, or of whatfoever 
crime attainted, is murder. 1 Hawk. 80. 3 Int. 50. 
And it was anciently holden, That the caufing of an 
abortion by giving a potion to, or ftriking a woman big 
with child, was murder: but at this day, it is faid tol 
a great mifprifion only, and not murder, unlefs the child 
be born alive, and die thereof, in which cafe it feems 
clearly to be murder, notwithftanding fome opinions fo 
the contrary. And in this refpect alfo, the Common 
law feems to be agreeable to the Mofaical, which is as to 
the purpofe thus expreffed; *¢ If men ftrive and hut a 
woman with child, fo that her fruit depart from her, — 
and yet no mifchief follow, he fhalt be furely punified, 
according as the woman’s hufband will lay upon him, 
and he fhall pay as thé judges detefmine ; and if any 
mifchief follow, then -thofe fhall give life for ‘life? 
1 Hawk. 80. Bram. 121. $: P. GC. 2t. Bro, Coro. 
or. Ho Pi Gi 53. 3 Inf. 5. 3 Af 2. “Bro, Cir. 
68. Dalt. cap. 93. Exodus, cap. 2t.v. 22, 23. 1 
It feems alfo agreed, that where one counfels a woman 
to kill her child when it fhall be born, who afterwards — 
kills it in purfuance of fuch advice, ‘he is an acceffary’ 
the murder. 1 Hawk. 80. Dyer 186. 3 Inf. gi. 
As to what killing fhall be adjudged of malice prep 
or murder; itis to be obferved, that any former d 
of doing mifchief may be called malice; and thé 
that not fuch killing only as proceeds from perme 
hatred or revenge againft the perfon killed, but alfo' 
many other cafes, fach as is accompanied with thofe-¢ir- 
cumitances: that fliew the heart to be perverfly wicked, ig 
adjudged io be of malice prepen/e or aforethought, and toñ- vie 
fequently murder. 1 Hawk. 80. Kelynge 127. Stran 
766. $ 
And according to this notion, it is thought pro 
confider, 1. Such murder as is occafioned thr 
exprefs purpofe to do fome perfonal’ injury to 
is flain in particular; which feems to be mot 
called exprefs malice. zdly, Such as happens 
ecution of an unlawful action, principally intendéd 
fome other purpofe, and not to doa perfona! injury 
in particular who is flain, in which cafe the malice 
to be moft properly faid to be implied. 1 Haw 
Kelynge 129, 130. i RER ; 
As to murder in the firt fenfe, fuch aéts as Mi 
dire&t and deliberate intent to kill another, as poifonit 
tabbing, and fuch like, are fo clearly murder, that there 
are not any queftions relating thereto worth expk 
ing: but the cafes which have borne difpute, h 
nerally happened’ in the following: inftances, 1i, 
duelling. zdly, In killing another without’ any 
cation, or but upon a flight one. 3dly, In’killin: 
whom the perfon killing pretended to hurtin a lefs © 
1 Hawk. 80. Mohs. 
As to the firt inftance of this kind, it feems agreed, 
that wherever two perfons in cool blood meet and fi 
on a precedent quarrel, and one of them is killed, the 
other is guilty of murder, and cannot help himfelP b 
alledging that he was firft ftruck by the deceafed ; 
he had: often declined to meet him, and was pr 
‘upon to do it by his importunity ; orthat it was his 
intent to vindicate his reputation, or that he meantin 
to kill, but only to difarm his adverfary: For fin 
deliberately engaged in an act highly unlawfal in d 
of the laws, he muft at his peril abide the confeq 
thereof. 1 Hawk. 80, 81. 1 Bulft. 86, 87. 2B 
147. Crom. 22. 6. 1 Rol. Rep. 360: 3 Bul, 
H. P: C, 48. 
From ‘hence it clearly follows, that if two pem — 
fons quarrel over night, and appoint to fight the next — 
day; or quarrel in the morning, and agree to fight in the — 
I afternoon, — 
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or fuch a confiderable time after, by which, 
intendment, it muft be prefumed that the 
led, and then they meet and fight, and one 
ce he is guilty of murder. 1 Hawk. 81. 3 
51, H.P.C. 48.  Kelynge 56. 1 Lev. 180. 
ind wherever it appears from the whole circumftances 
$ cafe, that he who kills another on a fudden quar- 
as mafter of his temper at the time, he is guilty of 
as if after the quarrel he fall into other difcourfe, 
calmly thereon; or perhaps if he has fo much 
ion as to fay, that the place wherein the quar- 
ns, is not convenient for fighting; or that if he 



















n ig stn with B. tell him that he will 
e him, but that he will give B. a pot of ale to 
him, and thereupon B. ftrike, and Æ. kill him, 
ilty of murder ; for he fhall not elude the juttice 

z by fuch pretence. to cover his malice, 1 
fab Ry C. ae 


e next as to fuch a town about his bufi- 
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But the law fo far abhors all duelling in cold blood, 


that not only the principal who aétually kills the other, 
but alfo his feconds are guilty of murder, whether they 
fought oy not; and fome have gone fo far as to hold, 
that the feconds of the perfon killed are alfo equally 
guilty, in refpeét of that countenance which they give 
to their principals in the execution of their purpofe, by 
accompanying them therein, and being ready to bear a 
part with them : but perhaps the contrary opinion is 
the more plaufible ; ‘for it feems too fevere a conftruction 
to make a man by fuch reafoning the murderer of his 
friend, to whom he was fo far from intending any mif- 
chief, that he was ready to hazard his own life in his 
quarrel. 


1 Hawk. 82. H.P.€. 51. Dalt. cap. 93. 
As to the fecond inftance of this kind, oz. fuch mur- 


der as happens in killing another without any provoca- 
tion, or but upon a flight one; it is to be obferved, that 
wherever it appears that a man killed another, it fhall be 
intended prima facie that he did it malicioufly, unlefs 
he can make out the contrary, by fhewing that he did 
it on a fudden provocation, Se, 
2i 


1 Hawk. 82. Kelynge 


Alfo it feems to be agreed, that no breach of a man’s 









word or promife, no trefpafs either to lands or goods, no 
affront by bare words or geftures, however falfe or malici- 
ous it may be, and aggravated with the moft provoking 
circumftances, will excufe him from being guilty of 
murder, who is fo far tranfported thereby, as immediately 
to attack the perfon who offends him, in fuch a manner 
as manifeftly endangers his life, without giving him time 
to put himfelf upon his guard, if he kills him in pur- 
fuance of fuch affault, whether the perfon flain did at 









d accordingly B. meet him the next day in the 
fame town, and affault him, whereupon they 
kills By he is, in the opinion of Hawkins, 
murder, unlefs it appear by the whole circum- 
t he gave B. fuch information accidentally, 
with a defign to give him an opportunity of 
mm Bauk 81. Cro. Crom. aab ke PEG, 


ier: it feems to be fettled, That if a man 
r with malice preperjè, and after be driven 
he wall, and kill him there in his own defence, 
lty of murder in refpeét of his firft intent. 1 
, Crom. 22.6. Dalt. cap.93. H. P. C. 47. 
8. Mawgridge’s cafe, 
ath been adjudged, that even upon a fudden 
man be fo far provoked by any bare words 
f another, as to make a pufh at him with a 
firike at him with any other fuch weapon 
dangers his life, before the other’s fword is 
thereupon a fight enfue, and he who made 
kill the other, he is guilty of murder; be- 
affaulting the other in fuch an outrageous 
hout giving him an opportunity to defend 
hewed that he intended not to fight with 
ill him, which violent revenge is no more 
ch a flight provocation, than if there had 
1 Hawk. 81. Crom’ 23. a.b. Dalt, 
ge 61. Mawgridge’s cafe. š 
hat if he who draws upon another in 
el, make no pafs at him till his fword is 
d then fight with him, he is guilty of man- 
, becaufe that by neglecting the opportu- 
e other, be was on his guard, and in a 
fend himfelf, with like hazard to both, 
at his intent was not fo much to kill, as to 
„the other, in compliance with thofe com- 
of honour, which prevailing over reafon, 
that a man is under the tran{ports of a 
on, fo far mitigate his offence in fighting, 
not be adjudged to be of malice prepenfe. 1 
1, 82. Kelynge 55, 61, 131. 2 Rol. Rep. 
































happen to fall out upon a fudden, and 
to fight, and each of them fetch a wea- 


blood. 1 Hawk. 82. H. P. C. 48. 3 


&. 1 Haak. 82. Crom. 23. a. Dalt. cap. 93. 
GC. 49. Rel. Rep. 360. 













go into the field, and there one kill the other, 
rof manflaughter only, becaufe he did it in 


an indulgence is fhewn to the frailties of 
ure, that where two perfons who have for- 

‘on malice, are afterwards to all appear- 
led, and fight again on a freh quarrel, it 
-prefumed that. they were moved by the old 
nlefs it appear by the whole circumiftances of 


all fight in his defence or not ; for fo bafe and cruel a re- 
venge cannot have too fevere a conftruction. 
82. 
131, €c. 
ma. 277. 


1 Hawk. 
Kelynge 
Cro. Eliz. 779. Noy 17% 
180, Hob. 121. Con. 1 Fon. 


Kelynge 135. 2 Rol. Rep. 460, 461. 
Dalt. cap. 93. 


1 Lewinz. 


Zee $. 
But if a perfon fo provoked had beaten the other only 


in fuch a manner, that it might plainly appear that he 
meant not to kill, but only chaftife him; or if he had 
reftrained himfelf till the other had put himfelf on his 
guard, and then in fighting with him had killed him, he 
had been guilty of manflaughter only. 
Kelynge 55, 61, 131, 


I Hawk. 82. 
And of the like offence fhall he be adjudged guilty, 


who feeing two perfons fighting together on a private 
quarrel, whether fudden or malicious, takes part with one 
of them, and kills the other. 
61, 136. Cro. Fac. 296. 


1 Hawk.. 82. 
12 Co. 87. 
Neither can he be thought guilty of a greater crime, 


Kelynge 


who finding a man in bed with his wife, or being aétu- 


ally ftruck by him, or pulled by the nofe, or fillipped 
upon the forehead, immediately kills him; or who hap- 
pens to kill another in a contention for the wall; or in 
the defence of his perfon from an unlawful arreft ; or in 
the defence of his houfe from thofe who claiming a title 
to it, attempt forcibly to enter it, and to that purpofe 
fhoot at it, &c. or in the defence of his poffeffion of a 
room in a publick houfe, from thofe who attempt to turn 
him out of it, and thereupon draw their fwords upon 
him; in which cafe the killing the .affailant hath bcen 
holden by fome to be juftifiable : but it is certain, that 
it can amount to no more than manflaughter. 1 Hawk. 
82,83. HP. C. §7.. 3 Inf. 55. Kelynge 137. Ae 
P. C. 57. Crom 27. a. Kelynge 51. 

Nor was he judged criminal in a higher degree, who 
feeing his fon’s nofe bloody, and being told by him, that 
he had been beaten by fuch a boy, ran three quarters of 
a mile, and having found the boy, beat him with a finall 


cudgel, whereof he afterwards died. 1 Hawk. 83. H. 
PUGNAS o Cro: Wace 290. {V2 Co: 87. 


As to the third inflance of the kind, wz. fuch mur- 
der as happens in killing one whom the perfon killing in- 
tended to hurt in a lefs degree; as to which it is to be 
obferved, that wherever a perfon in cool blood by way of 
revenge, unlawfully and deliberately beats another in 
fach a manner that he afterwards dies thereof, he is - 
guilty of murder, however unwilling he might have been 
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to have gone fo far. 1 Hawk. 83. Kelyn. 119. Maw-) quarrel, but to appeafe it, he who kills! dian i 
gridge’s cafe, H.-P. C. 49, 50, 51, 52. manilaughten only, for he might fafpe& that 
Alfo it feems, that he who upon a fudden provocation ; to fide with his adverfary. 1 Mak. 84. 
executeth his revenge in fuch a cruel manner, as fhews a As to the /econd inttance of this kind, | 
cool and deliberate intent to do mifchief, is guilty of| ling as happens in the execution of an uhaja 
murder, if death enfue; as where the keeper of a parki where the principal defign is to commit a bar 
finding a boy ftealing wood, tied him toia horfe’s tail, | the peace, not intended “againtt the perfon o 
and beat him, whereupon the horfe ran away with, at happens to be fain; it feems clear, that 
killed him. 1 Hawk. 83. Cro. Car. 131. 1 Fon. 198.| perfons refolving generally to refit all- -oppofers 
Palm. 545. H. P.C. 49. commiffion of any fuch breach of the peace, a 
As to the cafes where fuch killing hall be adjudged | ecute it in fuch a manner as naturally tends 
murder, which happen in the execution of an unlawful) mults and ailrays, as by committing a viole: 
ation, principally intended for fome other purpofe, and; with great numbers of people, hunting in: 
not to do a perfonal injury to him in particular i and in fo doing happen to killa man, they 
happens to be flain, they are as follow. And frf, Such) of murder; for th iey muft at their peril abid 
killing as happens in the execution of an unlawful action, their actions, who wilfully engage in fuch bo 
whereof the principal intention was to commit another} ances of the publick peace, in open oppofition 
felony; it feems agreed, that wherever a man happens to} defiance of the juftice of the nation. 1 Ha a 
kill another in the execution of a deliberate purpofe to} Savil 67. Mocre 86. Palm. 35. Crom. 24. b. 2 
commit any felony, he is guilty of murder; as where a4 H. P.C. 47... 5 Mod..285. Dyer 128. ple 
perfon fhooting at tame fowl, with an intent to fteal) 17. 4, 
them, accidentally kills a man; or where one fets upon| Yet where divers rioters, having forcible: 
a man to rob him, and kills him in making refiflance ;| houfe, afterwards killed the perfon whom they | 
or where a perfon fhooting at, or fighting with one man | as he was endeavouring in the night forcibly to 
with a defign to murder him, miffes him, and kills an-| pofleffion, and to fire the houie, they — 
other. 1 Hawk. 83. Kelynge 117. H. P.C. 46. 50.) guilty of man‘aughter only, notwithitandi 
Dalt. cap. 93. Moore 87. the faét in maintenance of a deliberate injur 

And not only in fuch cafes, where the very act of a; for this reafon, becaufe the perfon flain wa: 
perfon having fuch a felonious intent, is the mpmediase fault himfelf. 1 Hawk. 85. Crom. 28. Pi 
caufe of a third perfon’s death, but alfo where it any, 56. Ante, 
way occafionally caufes fuch a misfortune, it makee him| But if in fuch; or any other quarrel, ee $ 
guilty of murder; and fuch was the cafe cf the ao Dantes fudden or premeditated, a juftice of peace 
who gave a poifoned apple to his wife, who eat not) watchman, or even a private perfon, be fl 
enough of it to kill her, but innocently, and againt the| vouring to keep the peace, and fupprefs t 
hufband’s will and perfuzfion, gave part of it to a child} who kills him is guilty of murder; for notwith 
who died thereof; fuch alfo was the cafe of the wife who! it was not his primary intention to commit 
mixed rat/bane in a potion fent by an apothecary to her| inafmuch as he perfilts in a Ifs offence with Om nu 
hufband, which did not kill him, but afterwards killed} ftinacy as to go on init to the hazard of the lin 
the apothecary, who to vindicate his reputation tafted it] who no otheiwife offend him, but by doing ti 
himfelf, having firft flirred it about. Neither is it ma-} maintenance of the law, which therefore affords 
terial in this cafe, that the ftirrirg of the potion might i i ? 
make the operation of the poifon more forcible than 
otherwife it would have been ; for inafmuch as fuch a 
murderous intention, which of itfelf perhaps in ftrictnefs 
might juftly be made punithable with death, proves now 
in the event the caufe of the King’s lofing a fubjeét, it 
fhall be as feverely punifhed as if it had had the intended 
effect, the miffing whereof is not owing to any want of 
malice, but of power. 1 Hawk. 84. Plow. Com. 474. 
9 Co. 91. 

But if one happened to be poifoned by ratsbane laid in 
order to deftroy vermine, the perfon by whom he is fo 
killed, is guilty of homicide per infortunium only, becaufe 
his intentions were wholly innocent. Ibid. 

Alfo if a third perfon accidentally happen to be killed 
by one engaged i in a combat with another upon a fudden 
quarrel, it feems that he who kills him is guilty of man- 
flaughter only ; but it hath been adjudged, that if a juf- 
tice of peace, conftable or watchman, or even a private 
perfon be killed in the endeavouring to part thofe whom 
he fees fighting, the perfon by whom he is killed, is 
guilty of murder ; and that he cannot excuie himfelf by 
alledging that what he did was in a fudden affray in the 
heat of blood, and through the violence of paffion ; for 
he who carries his refentment fo high as not only to exe- 
cute his revenge againft thofe who have affronted him, 
but even again fuch as have no otherwife offended him 
but by doing their duty, and endeavouring to reftrain 
him from breaking through his, thews fuch an obilinate 
contempt of the law, that he is no more to be favoured 
than if he had acted in cool blood. 1 Hawk. 84. 
H. P.C. 45,50. 3 Infi.52. Dalt. cap. 93. pein 

` Kelynge 66. 22 Af. 71. 4Co.40. b. 9 Co. 68. : Crom. 
25. a. 

Yet it hath been refolved, that if the third perfon 
flain in fuch a fudden affray, do not give notice for 
what purpofe he comes, by commanding the parties in 
the King’s name to keep the peace, or otherwife mani- 
feltly thewing his intention to be not to take part in the 








equally criminal, as if his intention had 

afelony. 1 Hawk. 85. H. P.C. 45. 

3 Inft. 52. Kelyn. 66. 22 Afi 71. e4 

68. Crom.25. See fupra. } 
As to the third initance of this kind, viz. { 


principal motive whereof was to afit a t ani 
feems clear, that if a mafter malicioufly inten 
auother take his fervants with him, without a 
them with his purpofe, and meet his adverfas 
with him, and the fervants feeing their 
take part with him, and kill the other, 
of manilaughter only, but the matter of 
Com. 100, 101. a Crom. 23. Dalt. tom es 
Longe 
j ti therefore it follows à fortiori, that 
fervant or friend, or even a ftranger, com 
fee him fighting with another and fide wit 
the other; or feeing his {word broken fe 
wherewith he kills the other, he is guilty 
only.. 1 Hawk. 85. Crom. 26; b.i 
Dait. cap. 94. 1 Rolli Rep: 4075 408 3 i 
He Pes Giese s ' 
Yet in this very cafe, if the perfon killed w 
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due execution of his duty, fuch friend 
are guilty of murder, whether they knew t 
were an Officer or not. 1 Hawk. 85. Ke 
But perhaps it may be objected. that 
there feems to be no more malice than in 
and fuch third perfon being wholly ignorant t 

party killed was an officer, {eems to be no mo 
than if he had been a private perfon. 1 M 
To this it may be anfwered, that all fighti 
unlawful, and that he who on a fudden 
engaged in it, is fo far from endeavouring to par 

as every good fubject ought, that he takes p Ww 
fide, and fights in the er without kno 
> è 
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of it; fhews a high contempt of the laws, and a! 
linefs to break through them on a {mall occafion, and 
ft at his peril take heed what he does; and confe- 
tly might perhaps in ftri€t juftice be adjudged in the 
going cafes to act with malice, which doth not always 
fignify a particular ill-will againit the perfon killed, as 
appears by many of the above-mentioned cafes; and tho’ 

| perfon be favoured in refpect of the fuddennefs of the 
occafion where both the quarrel and the perfons are pri- 
te, yet he muf not expect fuch indulgence; where the 
it, in which he fo rathly engages, was begun in oppo- 
to the juftice of the nation, and a perfon happens 
led thereby who engaged in maintenance thereof, 
“on that account is under its more particular care ; 
and it may be jully challenged, that his oppofers be made 
examples to deter others from joining in fuch unwarrant- 
able quarrels, 1 Hawk. 85, 86. 1 Sid. 160. Noy 50. 


ut if a man feeing another arrefted and reftrained 
om his liberty, under colour of a prefs-warrant or civil 
srocefs, &c. by thofe who in truth have no fuch authority, 
appen to kill fuch trefpafiers in refcuing the perfon op- 
refed, he fhall be adjudged guilty of manflaughter only, 
ithitanding the injured perfon  fubmitted to them, 
geavoured not to refcue himfelf, and the perfon 
refeued him, did not know that he wes illegally 
arrefted ; for fince in the event it appears, that the perions 
flain were tre{paffers, covering their violence with a hew 
_ of juftice, he who kills them is indulged by the law, 
_ which in thefe cafes judges by the event, which thofe who 
engage in fuch unlawful actions muft abide at their peril. 

1 Hawk, 36. Kelynge 66,'137. Crom. 27. a. Dent’s 


dale 


Asto the fourth inftance of this kind, viz. fuch kil- 


happens in the execution of an unlawful action, 
reof the dire&t defign was to efcape from an arrek, it 
to be agreed, that whoever kills a fheriff, or any 
; Officers, in the lawful execution of a civil procefs, 
refting a perfon upon a capias, Se. is guilty of 
» 1 Hawke 86. Dalt. cap. 93. "HYP. C. 45. 
24ra. 
Neither is it any excufe to fuch a perfon, that the 
efs was erroneous, (for it is not void by being fo,) 
the arreft was in the night, or that the officer did 
| him for what cavfe he arrefted him, and out of 
art, (which is not neceflary when prevented by 
ty’s refiftance); or that the officer did not fhew 
W t, which he is not bound to do at all, if he 
ef be a bail ‘commonly known, nor without a demand, if 
i vie pecial one. 9 Co. 66, 68. 9 Cro. Fac. 280. 
6 Co b. 69. a. Cro. Fac. 486. 
= Yet the killing of an officer in fome cafes will be 
anflaughter only ; as, where the warrant by which he 
gives him fo authority to arreft the party ; as where 
arreits F. S. a baronet, who never was knighted, 
force of a warrant to arret 7. S. knight. 1 Hawk. 
Sro 1 Fon. 346. 12 Co. 49. 
re a good warrant is executed in an unlawful 


ndow to arreta man; or perhaps if he arreft one 
day fince 29 Car. 2, cap. 7. by which all fuch 
»made unlawful. H. P. C. 46. 
o the fifth initance of this kind, viz. fuch killing 
ens in the execution of an eso action, whereof 
ipal purpofe was to ufurp an illegal authority; it 
ear, that if perfons take upon them to put others 
h, either by virtue of a new commiffion wholly 
n to our laws, or by virtue of an unknown jurif- 
, which clearly extends not to cafes of this nature ; 
‘court of Common Pleas caufe a man to be exe- 
ed for treafon or felony ; or the Court Martial, in 
of peace, put a man to death by the martial law, 
the judges and officers are guilty of murder. 1 Haw. 
RiP. iG; 46. 
t where perfons act by virtue of a commiffion, which, 
e. ttriétly regular, would undoubtedly give them 
| authority, but happens to be detective only in fome 
point of form, it feems that they are no way criminal. 
As to the fixtd inftance of this kind, wiz. fuch killing 
ws happens im the execution of an anlawful action, where 
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no mifchief was intended at all, it is faid, that if a perfon 
happen to occafion the death of anothey, in advifedly doing 
any idle, wanton aétion, which cannot but be attended 
with the manifeft danger of fome other; as by riding 
with a horfe known to be ufed to kick among a mult- 
tude of people, by which he means no more than to di- 
vert himfelf by putting’ them into a fright, he is guilty of 
murder. 


1 Hawk. 87. 
Alfo it has been anciently holden, that ifa perfon not 


duly authorized to be a phylician or furgeon, undertake 
a cure, and the patient die under his hand, he is guilty 
of felony ; but in as much as the books wherein this opi- 
nion is holden, were written before the ftatute of 23 H. 8: 
c. 1. which firft excluded fuch felonious killing, as may be 
called wilful murder of malice prepente, from the benefit 
of clergy, it may be well quefioned, whether fuch kil- 
ling fhall be faid to be of malice prepenfe, within the in- 
tent of that ftatute ; however, it is certainly highly rafh 
and prefumptuous for unfkilful perfons to undertake mat- 
ters of this nature; and indeed the law cannot be well too 
fevere in this cafe, in order to deter ignorant people from 
endeavouring to get a livelihood by fuch practice, which 
cannot be followed without the manifeft hazard of the 
lives of thofe who have to do with them: but furely 
the charitable endeavours of thofe gentlemen who ftudy 
to qualify themfelves to give advice of this kind, in order 
to affift their poor neighbours, can by no means deferve 
fo fevere a conftruétion from their happening to fall into 
fome miftakes in their prefcriptions, from which the moft 
learned and experienced cannot always be fecure. 1 


Haw 87> "Ss PeG. 16. B. © Pu 32. bi 


Crom. 27. 
Fitz. Coron. 163. 


See Dalt. cap. 


The principal in murder is oufted of clergy in all cafes, 
and the acceflary before is alfo oufted of clergy in all cafes; 
but the acceflary after is in no cafe oufted of clergy. 
2 Hale’s H. 344. 

By ftat. 1 Ed. 6. cı 12. Z. 13. All wilful killing by 
poifoning of any perfon, fhall be adjudged wilful murder 
of malice prepenfed. 

Stat. 21 Fac. 1. cap. 27. fe. 2. If any woman be 
delivered of an iffue, which being born alive fhould be a 
baftard, and fhe endeavours privately, either by drown- 
ing, or fecret burying thereof, or any other way, fo to 
conceal the death thereof, as that it may not come to 
light whether it were born alive or not; the faid mother 
fhall fuffer death as in cafe of murder, except fuch mo- 
ther can make proof by one witnefs that the child was 


born dead. 


Continued indefinitely by 3 Car. 1. cap. 4. and 16 
Car. 1. cap. 4. 

Stat. 2 Geo. 2. cap. 21. Where any perfon fhall be fe- 
lonioufly ftricken or poifoned upon the fea, or at any 
place out of England, and fhall die of the fame in Eng- 
land; or where any perfon fhall be felonioufly ftricken or 
poifoned within England, and fhall die of fuch ftroke or 
poifoning upon the fea, or out of England, an indi&tment 
thereof found by jurors of the county in Eygland, in 
which fuch death, ttroke or poifoning fhall happen, whe- 
ther it be found before any coroner upon view of fuch 
dead body, or before juftices of peace, or other juftices 
who fhall have authority to inquire of murders, fhal! be 
as effectual, as well againft the principals as the acceflo- 
ries, as if fuch ftroke or poifoning and death, and the 
offence of fuch acceffories, had happened in the fame 
county: and every fuch offender dhall have the like de- 
fences (except challenges for the hundred) as if fuch 
ftroke or poifoning and death, and the like offence of 
fuch acceffories, had happened in the fame county where 
fuch indiétment fhall be found. 

By. ftat. 25 Geo. 2. cap. 37. fe@, 1. All perfons found 
guilty of wilful murder, fhall be executed according to 
law, on the day next but one after fentence paffed, unlefs 
the fame happen to be Sunday, and in that cafe on the 
Monday following. 

And by the fame ftatute a variety of other provifions 
are made relative to perfons convicted of murder, unne- 
ceffary here to particularize ; therefore we refer to the 


ac, 


At 


H OM 


At a meeting of the judges to confider of this att, 
there was fome doubt whether hanging in chains might 
ever be made part of the fentence ; but on debate it was 
agreed by nine judges, that in all cafes within the aĝ, 
the judgment for diffecting and anatomizing only fhould 
and if it fhould be thought 
advifeable, the judge might afterwards direct the hanging 
in chains, by fpecial order to the fheriff, purfuant to the 


be part of the fentence : 


power given by the ati, 
Hominatio. 


Fofer’ s Crown Law 107. 


mage. Cowell, edit. 1727. 


Ponting capto in Cicbernamium, Is a writ to take 
him that hath taken any bondman or woman, and led 
him out of the country, fo that he or fhe cannot be re- 
See 


plevied according to law. 
Withernam. 


Reg. Orig. fol. 79. 


Domine Eligendo ad culodiendam peciam gilli pro 
mercatozibus editi, Is a writ direéted to a corporation, 
_ for the choice of a new perfon to keep one part of the feal 


appointed for /fatutes merchant, when a former is dead, 
according to the ftatute of Adon purt. 
178. 


Domine replegiando, Ts a writ to bail a man out of 
in what cafes it lies, fee F, N. B. fil. 6. Reg. 


prifon : 
Orig. fol. 77. 


It may not be improper to obferye, bine it lies where a 
perfon is in prifon, not by fpecial commandment of the 
King, or his judges, or for any crime or caufe irreplevi- 


fable, directed to the fheriff to caufe him to be replevied : 


and if the theriff return on a bomine replesiando, that the 
defendant hath efloined the plaintiff’s body, fo that he 
cannot deliver him then the plaintiff fhall have a capias 
in vithernam to take defendant's body, and keep it 
Any if the fheriff return xen off inventus 
on that writ againft the body, the plaintiff fhall have a 


quoufgue, Sc. 


catias again the defendant’s goods, &c.. F.N, B. 66. 


New Nat, Br. 151, 152. 


elongatus, and thereupon iffues out a capias in withernam : 


and when the party is taken, the fheriff cannot take bail 
for him ; but the court where the writ is returnable may, 
if they think fit, grant a habeas corpus to the fheriff to 


bring him into court and bail him, or remand him, 2 
hie 23, 


In a bomine replegiando it hath been adjudged, that it 


doth not- differ from a common replevin, on which the 
fheriff muft return a deliberari feci, or an excufe why he 
doth not: that wheré he cannot make deliverance, if he 
return an elongatus, the defendant is not concluded by that 
retarn to plead zon cepit ; and after the return of an elon- 
gatus, and a captas in withernam, if the defendant pleads 
this plea, he fhall be bailed, for the withernam is no ex- 
ecution : and after a defendant is bailed upon the capias in 
awithernam, there may be a new qithernam againit him. 
z Salk. 331, And it was held, that in a homine reple- 
giando after an elongatus returned, if the defendant comes 
in gratis, and calls fora declaration, and pleads zon cepit, 
he thall not be obliged to give bail; but if he come in 
upon the return of the capias. he mutt give bail, and ihall 

not be admitted to it till he call for a declaration, and 
plead won cepit, Ibid. 

The fherif returned an elongavit in a homine replegiando, 
and'then a capis in withernam went forth; afterwards the 
defendant having entered an appearance, moved for a 

Superfedeas to the withernam, and offered to plead non cepit; 

which was oppofed, unlefs he would give bail to deliver 
the perfon, in cafe the iffue was found againft him: 
though it was ruled, that if any property had been pleaded 
in the party, then the defendant ought to give bail to de- 
liver him; but he fays he hath not the perfon, and there- 
fore zon cepit is a proper plea, and he {hall put in bail to 
appear de diz in diem, 4 Mod. 183. In this cafe the de- 
fendant hall not be compelled to gage deliverance; and a 
Juperfedeas was granted to the ewithernam. 5 W.'& M, 


4 


Domefday, tit. Northampton Sockmanni de 
Rifden, —— Id:irco epifcopus clam:t Hominationem eorum. 
It fignifies the muftering of men; alfo the doing of ho- 


Reg! Orig. 


Where one man takes away 
fecretly, or keeps in his cuftody another man againft his 
will, upon oath made thereof, and a petition to the Lord 
Chancellor, he will grant a writ of replegiari facias, with 
an alias and pluries, upon which the fheriff returns an 


HON 


A homine veplegiando cannot be th 
wife herfelf, or by her prochein amy againfi 
and the nature and proceedings in. the ' 
fo. Pafch. 1718. Ch. Prece 492. yi 

This writ is now feldom ufed to deliver. 
cuftody, by having the caufe enquired int 
cepted, if bailable, or the perfon difcharg: 
bail, if unlawfully imprifoned, ’tis ufual to fue ax 
corpus, out of one of the courts of Wefminfer, ret 
in court, in term time, or before one of the j 
cation. 

Homines, Were a fort of ae tenants, who 
eda privilege of having their caufes and perfons tried 
in the court of their lord: and when Gerard de Can 
anno 5 R, 1. was charged with treafon and 
meanors, he pleaded that he was Homo Com 
&c. and would fland to the law and jathice 
Parseh, Antiq. 1526 

Domíiplagimm, Is ufed in the laws of Fk 1. 
for the maiming a man. Si quis in domo vel cu 
fecerit homicidium vel homiplagium. 

oma, This atin word includes both ma T 
man, in a large or general underftanding. 

Homftaie, A home-ftall, or manfion-hou 
charter granted about the 5 Edw. 1. Cowell 

Wound-habend, (from the Sax. bond, hand, ¢ 
having,) Signifies a circumftance of manifelt t 
one is apprehended with the maizor or mainos 
thing ftolen in his hand. Bradon, lb. 3 “trad te Be 
8, 32 & 35. who alfo. ufes bend-berend i 
fente, fc. Latro manifefus. See Hand-hab 
Fleta, lib. 1. ¢. 38. Furtum manifofium eft ub 
deprehenjus Jeifitus de aliquo latrocinio hand-hab 
backberinde, & infecutas fuerit per aliquem 
Suerit, que dicitur fachorgh, © tunc dicet infecui 
fetere criminaliter ut furatam. 

It alfo fignifies the right which the lord hath of 
mining this offence in his court. 

Honey, All veffels of boney are to ri n 
name of the owner, and be of fuch a ca 
nalties; and if any boney fold, be corrup 
ceitful mixture, ee feller {hall eal a on 
Stat. 23 Eliz. Ca 8. 

Honour, Is, befides the general fignif 
efpecially for the more noble fort of Pisa 
other inferior lordfhips or manors depend, by 
of fome cuftoms or fervices to thofe who 
them; (though antiently Jonaur and baronia 
fame ‘thing. ) Uti manerium plurimis 
feodis, fed plerumque) tenementis, confuetudini 
Se. Ira honor plurima compleđitur maneria, pliu 
militaria, tlurima regalia, ‘Sc. dicus etia 
neficium feu feodum regale, tentufque | 
capite, Spelm. The manner of creating 
by aét of parliament, may in part be colle 
ftatute of 33 Hex. 8. c. 375 38s , 

An honour ought to confift of lands, li 
chifes. 1 Bul. 197. 2 Rol. 72. 4 48 
moft noble feigniory. Co: L. 108. a: So 
manors may be parcel of an honour. 2 R 
So a foreft may be appendantto it. 2 Rol. 

An honour originally thall be created b 
Con Le 108. a. Every honour muft be 
King. R.1 Bul. 195. And pepe: 
over to another, ‘it fhall not be holden of 
it may be granted by the King to a ee 
may claim an /oacur by grant, or by | 
the King at this day cannot is an. 
without an act of parliament. R. 1 Bale 49 g 
108. a. 

There are within the realm 80. Ps 
of Aguila, Arundel, Abergavenny, Boline, B 
Beaulieu, Barnara’s Coftle, Bullingbroke, Ba 
Brecknock, Brember, Bedford, ri rove 
Chriftchurch, Cockermouth; Cormayls, Cand: 
Clifford-Caftle, Chefer; Carmarthen, and 
and Dower-Caflle, Eye, and Egremond. A 

The honour of Laff and Wop Greendvig 
Grèntmefnil, Gower, Hoganet, Huntindon, Hı 
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i x ~The / Pas of Montgomery, Mowbray, Middlebam, and 


eee St. Ofth, and Donnington Cafile. 


duties to pay, 2 7.6 M. Spo Zoe 4. fe. 10... 9 Ann. 


H ©O R H OR 


Hanendén-Cajile, Hertford, and Halton, Lancafter, Lincoln, 


inde quolibet anno ad feftum S. Mich. quatusr Bufillos ors 
Leier, Lowetot, Hinckley, and Kington, and Falking- 


dei palmalis firme juxta melius precium per duos. denarios 
in quarterio, Fc. Dat. 43 Ed. 4. penes Alington Paynter 
arm. Doubtlefs this is meant of beer-barley, which in 
Norfolk is called {prat-barley, and battledore-barley ; and 
in the marehes of Wales cymridge, it being broader in 
the ear, and more like a band than the common barley, 
which in old deeds is called hordeum quadragefimale. 
Cowell. 

Pozncbeame pollengers, Are zrees fo called, that 
have been ufally lopped, and are about twenty years 
growth, and therefore not tithable. Plowden, fol. 407. 
Soby’s cafe. 

Woznegeld, Is a compound from the Saxon word 
horn, cornu, and geld, folutio, fignifying a tax within a 
foreit, to be paid for horned beats. Cromp. Furifd. 197. 
And to be free thereof is a privilege granted by the King 
unto fuch as he thinketh good. Idem ibid. §§ Raftall in 
his Expofition of Words, Quietum effe de omni colleétione 
in forefla de beftiis cornutis affeff 4 Init. fol. 369. Et 
fint quieti de omnibus geldis, E danegeldis, © valgeldis, EF 
Jenegeldis,  horngeldis, &Fe. Diploma H. 3. canonicis F 
monialibus de Semplingham. Cowell, edit. 1727. 

Porn with hoz, or Bozn under hoz, The pros 
mifcuous feeding of bulls and cows, or all horned beatts, 
that are allowed to run together upon the fame common. 
As in the conftitution of Robert, Bithop of Durham, 
1276. Similiter de decimis que de vaccis proveniunt fla- 
tuendum duximus, quod ubicunque fuerit receptaculum ea- 
rum, licet in vicinis parochiis horn with horn, fecundum 
Anglicam linguam, pafcua querant, illi remaneat tota deci- 
ma, ubi fuerit domicilium & remanentia. Spelman. To 
which may be added, that the commoning of cattle horn 
with horn, was properly when the inhabitants of feveral 
parifhes let their common herds run upon the fame open 
{pacious common, that lay within the bounds of feveral 
parifhes, and therefore that there might be no difpute up- 
on the right of tithes, the bifhop ordains, that the cows 
fhould pay all profit to the minifter of the parifh where 
the owner lived, &Jc. Cowell. 

Woznagium, Is fuppofed to be the fame with horn- 

eld. 

: Wozners, No ftranger was to buy any Englifo horns 
gathered or growing in London, or within twenty-four 
miles thereof, by the Szat, 4 Ed. 4. c. 8, And none 
may fell Exgli/h horns unwrought to any ftranger, or fend 
them beyond fea, on pain of forfeiting double value z 
the wardens of Aorners in London may {earch all wares, &c. 
7 fac. 1. cap. 14. 

ozs de fon Fee, (Fr. że. out of his fee) Is an excep- 
tion to avoid an action brought for rent or fervices, Wc. 
iffuing out of land, by him that pretends to be the lord ; 
for if the defendant can prove that the land is without the 
compafs of his fee, the action falls. Broke. In an avow- 
ry, a ftranger may plead generally dors de fon fee; and 
{o may tenant for years: and fuch ftranger to the avoqry, 
being made a party, is at liberty to plead any matter in 
abatement of it. g Rep. 30. .2 Mod. 104. A tenant in 
fee-fimple ought either to difclaim, or plead hors de fon 
fee. 1 Danv. Abr. 655. Vide 9 Rep. Bucknal’s cafe, 
22 Hen. 6. 2, 3. sKelw.i7g, 145 Affeupls 1gsscrintt.; 
1. b. 2 Mod. 103, 104. Trin. 28 Car. 2, C. B. Sher- 
rard v. Smith, See 14 Vin. Abr. tt. Hors de fon fee. 

Worlesbzeav. Inn-keepers fhall not make horfe-bread. 
13, Rite 2s fer. Boi Ao Henig. e250 ‘21 Fae. Ie 
c. 21. Permitted to bake horfe-bread, 32 Hen. 8. c. 
41. 

Dozfes, were not to be conveyed out of the realm with- 
out the King’s licence, &c. on pain of forfeiture, by an 
ancient ftatute, 11 H.7. c. 13.  Perfons having lands of 
inheritance in parks, &c. are to keep two mares apt to 
bear foals thirteen hands high, for the increafe of the breed 
of horfes, on pain of 40s. for every month they are want- 
ing; and not fuffer them to be leaped by ftoned /or/es un- 
der fourteen hands, on a certain penalty. 27 Hen. 8. c. 6. 
And for the prefervation of a ftrong breed of orfes, ftone- 
horfes above two years old are to be fifteen hands high, or 
they fhall not be put into forefts or commons, where mares 
are kept, upon pain of forfeiture ; and fcabbed or infected 
horfes hall not be put into common fields, under the pe- 
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dffone, Nottingham, Newelbn; Oakhampton, and Oxford. 

Phe Aonour of Plimpton, Peverel, Pickering, Raleigh, 
Richards Caftle, Skipton, Stafford, Strigal, Tickhil, Tre- 
manton, Totne/s, Theony, Tamworth. 

The honour of Wigmore, Walling ford, Windfer, Worm- 
gan Whirwelton, Werk, Whitchurch, and Warwick, Web- 
dey, and Turbury. 

re the ftat, of 31 Hen. 8. c. 5. Hampton Court is made 
an nour. 

_ So, by the Stat. 33 H. 8. 37» 38. Ampthill, and Graf- 
ton, And by the Stat. 37 H. 8. 18. Weftminfter, King fton 


‘he King granted to a fubjeét a great manor, called 
honour, and pafied it by the name of an honour ; and 
‘well, Fenk. 277. pl 99- 

is is illegal to purchafe honour, (as a dukedom) for 
ey. Vern. 5. Pafch. 1681. E. of King fion v. Lady 
Eliz. Pierepoint. 

At this day the Earl of Arundel only hath his Earldom 
by prefeription, the beginning of which is time out of 
mind, not within the memory of any one; fo that his 
Earldom is the moft ancient in the realm. 1 Bulf. 196. 

i Wonour-Courts, Are courts held within fuch honours, 
mentioned in the Svat. 33 Hen. 8. cap. 37. And there is 
a court of honour of the Earl Marfhal of England, &c. which 
determines difputes concerning precedency and points of 
honour. 2 Hawk. P. C. 11. ‘This court of honour, which 
is alfo exercifed to do juftice to heralds, is a court by pre- 
feription, and has a prifon belonging to it, called the 
ae in Southwark, . 2 Nelf. 935. See Black. Com. 

. ae 

Rajoneare: (or Bonozarp) Feuds, Are titles of nobi- 
te efcendible to the eldeit fon in exclufion of all the 
elt. Black, Com. 2V. 56, 215. 

< Bonourary Services, Are thofe that are incident to 

‘tenure of grand Jergeanty, and commonly annexed to 
e honour. Stat. 12 Car, 2. 29. 

ntfongenethef. Cum omnibus aliis libertatibus tan- 
tummodo hontfongenethef mihi retento, Charta Wil. Co- 
mitis Matefialfci. In Mon. Angl. 1 par. fos7z4. This 
fhould have been written bondfangencthef, and fignifies a 
taken with boudbabend, i.e. having the thing ftolen 
hand. Conwell. 

> Signifies a valley in Dome/day Book ; fo too 
 bawgh and howgh. Cowell, edit. 1727- 

— Hops and hop-binds, Penalty on importing or ufing 
corrupt hops, 1 Fac. 1. c. 18. Hops imported, what 








. 12. No bitter to be ufed in brewing but hops, 9 
¢.12. fect, 24. Foreign hops not to be imported 
Ireland, 9 Ann. QUAL Qe WE. Gees Te’ GeV 25; N 
. drawback on hops exported to Ireland taken off, 
Ic 11. f. 40. Planters to give notice of the 
ne of baggi ging; 6 Geo. 2. c. 21. Jfeđ. 25.. No hops to 
psa into Ireland from other parts but Great Bri- 
5 Geo. 2. ¢.9. Landing foreign hops before duty 
hops to be burnt, and ship forfeited, 7 Geo. 2. c. 
Penalty on fophifticating hops, 7 Geo, 2. c 19. /- 
- Damages to be made good, as by 9 Geo. 1. c. 22. 
ting hop-binds, 10. Geo. 2, c. 32. fect. 4. By Stat. 
6 Geo, 2. c. 37. J. 6. Unlawfully and malicioufly cutting 
hop-binds is made felony without benefit of clergy. 
2 |Buroze, The morning bell, or what we now call 
our o ‘clock bell, was antiently lidd hora auroræ ; as 
eight o’clock bell, or the bell in the evening was cal- 
nitegium or coverfeu. Cowel. 
20zdera, (from the Sax, Hord, Thefaurus) A trea- 
: and hence we have the word Hord or Hoard, as 
afuring or laying up a thing. Lez. Adelfan. 





















l fum, A hoard, a treafury, or repofitory. As 
1 e laws of King Canute, c. 1O04, Sed Juum horderium, 
quod dicere poffumus difpenfam, ES ciffam fuam, Ê trage, id 
ft ferinium fuum, debet ipfa cuftodire. Cowel. 
ea patinale. Hc indentura teflatur, quod Rob. 
tza dedit—unam virgatam terre in Gillingham, redd. 
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nalty of to's. leviable by the Lord of the leet, 32 H.8., Bofpitatters, (Hopialárii, J Were the knig 
ei rge Stealing of any horfey gelding or mare, is felony | religious order, fo called, becaufe they built an 
without benefit of clergy: but acceflaries to this offence | at Feru/alem, wherein pilgrims were received. 
arè notexcluded clergy. 1 Ed. 6; ce 12, 2% & 4 Ed. 6. | Pope Clement the Fifth transferred the tenvplars, 
cs 23. And if any otf that is tolon be not fold according || order, by a council held at Vienne in France, he fi 
to the flatute 2 & 3 P.& M: c.7. the owner may take || for their many and great offences. The inftit 
the orfe again where ever he finds him, or have a@tion | chet order was firft allowed by Pope Gela/us the $ 
of detinue; &c. To prevent 4or/es being ftolen and fold | avzo 1118. and confirméd here by parliament, 
in private places, the 2 > 3 P. & M, provides, that own- | many privileges granted them, as immunities 
ers of fairs and markets fhall appoint toll-takers or book- | ment of tithes, Ge. You fhall find’ their p 
keepers; who are to enter the names of buyers and fellers | ferved to them by Magna Charta, cap. 37. and 
of horfes; (Fc. . And to alter the property, the 4or/és muft | fee the right of the King’s fabjeéts vindicate 
be rid or fland in the open fair one hour ; and all the par- | ufurpation of their jurifdiétion, by the ftatute of 
ties to the contract mult be prefent with the bore. And | cap. 43. Their chief abode is now in 
by gi Eliz. cap: r2: fellers of horfes ate to procure vouch- | given them by the Emperot Charles the Fifth, a 
ers of the falè to thém ;. and the names of the buyer, fel- | were driven from Rhodes by Solyman the Magni 
ler atid Vouchér, and price of the borf are to be entéred | Emperor of the Turks; and for that they are now cal 
in thé toll taker’s bobk, ahd a note thereof delivered to | Knights of Malta. They are mentioned 13 Bæ te 
the buyer: and if any perfon fall fell a hore without be- | 43. and g Hen. 3. c. 37. Tho. Walfagham in E 
` ing known to the book-kéeper, or bringing a voucher ; | Ed. 2. and Stow’s Ahnals, ibid. All the lands and 
dr if any one fiall vouch without knowing the feller: or f of thefe knights here in Zzgland were given t thi 
thé book-keeper hall make. an entry without knowing | King, by 32 Hen, 8. c. 34. See Mom Ang 
either, in.either of thefe cafes the fale is void; and‘ a for- | ful. 489. — 4 ; 
feiture is incarréd of 5/. A kore ttolen, tho’ fold ac- ®otpitals are aggregate, in which the n 
cording to the direction of the aét, mey be redeemed | warden and his brethren have the eftate of in 
and taken by thé owner within fix months, repaying | or fole, in which the mafter, Gr. only has th 
the buyér what hë fhall fwedr he gave forthe fame. Sta/.| him, and the brethren, or fifters; havin 
Ibid. 


common feal in them, muft confént, or t 
Horfes im hackney coaches to be 14 hands; g Az. | has the eftate not having college, or common feal: C 
er 23. fet. ae D: FRz a, iia o 
Hofes hired. Aion of trefpafs on the cafe lies for} So hofpitals are eligible, donative, or prefeni 
abliting a for% hired; by immoderate riding; Gc. And | sid. HNG SEN 
a difference has been made in our law betwixt hiringa | The malter of the hofpital, who has college 
borfe; and borrowing oné to go a journey ; for in the firlt 


mon feal, may havé a writ of right; for the 
cate the party may fet his fervant; &c. upon the horfe, | inheritance isin him. If he has no col 
but not in the fecond, 1 Mod. 210. mon feal, he may Have a juris uirum. 

Holes foz the King’s Service. None fhall take the | 342. a. 
horje of any perfon to ferve the King without the owner's 


Any perfon feifed of an eftate in fee-fimple 
confent, or fuflicient warrant; on pain of imprifonment, | déed inrolled in Chancery ere and found an be 
Cc. Stat. 20 R. 2. c 


i the fuftetiance and relief of the porna 
Pozft-iRates; Fot {mall fums having encouraged idle- n 


ever; and place fuch Heads; tc. ther 
nefs, and impoverifhed the meaner fort of people ; itis òr- | think fit: and fuch Ae/pital fall be incorpo: 
dained, that no perfon fhall run any dorfe at a race, ún- 


fubject to fuch vifitors, €c. as the founder 
lefs it be his own, nor enter more than one %r/2 for the ) 


nate; alfo fuch corporations have powe 
fame plate, upon pain of fotfeiting the sores; and no | purchafe lards not exceeding 2007. per-A. 
plate is to he run for under s0/. on the penalty of 5007. | fame be not holden of the King, Gc. and 
Alfo every hor/e-race muft be begun and ended in the 


for twenty-one years, referving thé accuto ri 
fame day; CSc. Stat. 13 Ged. 2. cap. 19. Stat. 18 Geo. | fenti but nd Øo/piray is to be erected, unlefs 
$g ; 


4. foundation it be éndowéd with lands or heredi 
Horjes at races to be entered by the dwners 13 Geo. 2. 


the eléar yeatly valué of 107. per Annum. 
c: U9. Honfe racing with orfes carrying {mall weights, } s 
prohibited. | 76. Heres may ruh for the value of 50 7. 
with aby weight and at any place, 18 Geo. 2. c. 34. 
ise at l 
Worltiters, (Fr. Hofelrers) Is ùfed for inn-keepers: and 
in fome.old books the word Aoflers is taken in the fame 
fenfe: 31 Ed. 3: e. 2; Tire executors of Aorfielers are not 
chargeable, for their failts. .1 Keb. 682. 

Polpes generatis, A great chamberlain. Volumus, 
quantum ad hotpitia bertinet, omnes indifferenter noftro hof- 
piti generali cbadiaut, Gr. Du Cange. 

Wotpftatity. . The reader will not be difpleafed with 
the following extract from the Tearned Dr. Robert/on, on 
this fubje&, 

Speaking of the middle ages, he fays, “4 Among peo- 
« ple whofe manners are! fimple, and who are feldom 

<t vifited by ftrangers, ho/pitality is a virtue of the frf 
se rank. . This duty of 4o/pitality was fo neceflaty in that 
s ftate of fociety which took place during the middie | within the a& 39 Elig. c. 5./as are feifed of any 
6 ages, that it was not confidered as one of thofe virtues | fee, and who give the fame at the frit founda 

“ which men may practife or not, according to the tem- hofpital to the incorporation of the bopital, & 
‘« per of their minds, and the generofity of their hearts. | a man as å citizen of London, by will devifes 
«< -Ho/pitality was enforced by ftatutes, and thofe who | ecutors {hall lay out 1000 A in the purchafe 
e neglected the wkty were Hable to punifhment.” The} and that an 4o/pital thall thereupon be bui 
sE laws of the S/avi‘ordaimed that themoveables of an in- | rated for the fuitentation and ‘relief of poor 
<< hòfpitable perfon fhould be ‘confifeated and 'his'houfe | ple, and dieth, whereupôn the extcutors p 
s barnt. They were even fo folicitous for the entertain- | of fuch‘a value, and caufe the €ftate ‘to be 
«© ment of ftrangers, ‘that they ‘permitted the landlord to | certain perfons and their heirs, and build 
tc fteal for the fupport’of his igueft.” Hi4. Emp. Char. V.|| this and the like cafes, the perfons that have 

a V. 326. i , | the lands are by the purview of this ftatute to be 
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given to an Aofital be at the time OF the fon 
endowment of the yearly value of 2007. or 
afterwards they become òf gréater value bý 
dry, accidents, &'c. they hall continue g 
joyed by the Aa/piral, although they be aboy 
value of 200/, And goédds aŭd ‘chattels,’ (+ 
fonal) may be taken of What value feevers 
And if one give his land then worth 107, 
tain poor, ec. and the land after ‘com 
1oo/, ayear, it muft all of it be emp 
their maiitenance, and none ‘of it iay 
rivaté wie, 8 Rep. 130. An 

Alfo if one devileth the rent of -his lend Yor d 
it hal] be taken largely ‘for a devife of the rent 
ferved, or afterwards to be reféived ‘upon ‘an 
value. 9 Fac. Such dhly are robe founde 
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F things. that the founder: is appointed to do. 
_ Ifone devife fo much a year for the poor, Ge. 
ets. in goods, t this: is good, and. the executors 
will be forced to buy as much land, and to affure it to that 
~ Grin, 15 Car. And if a ‘devife be- to. the poor 
i inthe bo/pizakof St, Laurencein Reading, 
here the mayor and burgeffes capable to take in 
n, do govern the Ao/jital) albeit the poor not, be- 
a corporation, are not capable by that name to take ; 
the devife is good, and commiflioners appointed to 
uire into lands given to hofpitals, Fc. may order him 
hath the land to affure it to the mayor and bur- 
or the maintenance of the bofpital. 43 Blix. 
deed of gift to a parih generally, to maintain poor 
charitable ufe, is not good: but a devife by will 
, and the churchwardens and overfeers fhall take 
in fucceffion ; and in London the mayor and commonalty. 
ff; 2 A gift mult be to the poor, and not to the 
saoti fùch a parih, without expreffing their 
'; for poverty is ‘the principal circumftance to bring 
within the ftatute 43 Eliz. Although at Com- 
law a corporation may be of an hofpital, that is iz 
' of certain perfons to be governors of the be/pital 
of the perfons placed therein: the fafeft way upon 
i 39 Eliz. c. 5. is firit to prepare the ho/pital, and 
‘the poor therein, and to incorporate the perfons 
in placed ; and after the incorporation to convey the 
s, tenements, Éc. to the faid corporation, by bargain 
He or otherwife, between the founder of the one 


i fifadon of 5s. in hand paid by the mafter of the 
ital, Ge. 2 Infi. 724, 725. And ‘the founder 
| an hofpital for years, lives, or any other 
e, but it muft be for ever, according to the 

39 Eliz. c. 5. which ftatute for ereéting of ho/pitals 


ee hy Z1 Fact .c. 1. See 10 Rep. 17; 


Eliz, c. 6. and 43 Eliz. c. 4. Commifions may 
d to certain perions to cnquire of lands or goods 
af} mag the Lord Chancellor is empowered 
miffions to commiffioners for enquiring by a 
“grants, abufes, breaches of trut, Efc. of 
p to charitable ufes, who may make orders and 
crees concerning the fame, and the due application there- 
nd the commiffioners are to decree, that recompence 
yua and breaches of truft, &c. fo as their 


or fhall take order for the execution of the 
sand decrees, and after certificate may exa- 
nul, or alter them agreeable to equity, on 

at: bat this does not extend to lands given to 
r hallin the univerfities, &c. nor to any 
which {pecial governors are appointed by the 
ì it dhall not be prejudicial to t jurifdiction 
or a: as to'his power of i inquiry into 


fioners ma’ seni houfes to be kar by 
vho receive the rents; fee that the lands be let 
‘atmoit rent; and on any tenant’s committing 
tting-down and fale of timber, they may de- 
Dy and that the leafe fhall be void. Hill. 
e money is kept back, and not paid, or 
t thould not, they have power to order the 
t of it to the right ùfe: aud if money is de- 
the hands of executors, &¢. any great length 





5 eer it. Duke Read: 123. 
of 

of St. Crop near Winchefier, and feveral 
 hofpitals,. were anciently founded iby particular 
mg toi of parliament. And King -Charles the 
d ‘to the mayor :and-commonalty: of London the 
“of Bethlem Hofpital, and the manors and lands 
gto it. Chart..K. Cha. 1.  AHo there is. now 
in London for foundling children, wuder the.care 


See 4 Rep. 


ents to the value of 40007. a year: and they are 


ght to the bopita), and“ thall there be:bred 























me ‘they may -decree the money to be paid with da- | 


s and guardians, who.may puzchafe lands or 


smany 1 fuch children, as they think ft, which. 


HOOT 


upiang employed,, ox. placed apprentice to, any. trade, op, 
the fea, fervice, the males till the age of 24, andthe females, 
till ax. ‘They may likewaife be let out or hired, Se. 13 
Geo. 2. cap. 29. and feveral other /o/pitals. See 29 Gea. 2. 
c. 29. fi. 13. 30 Geo. 2. c. 26. J. 14. as tothe woxndling 
Hofpital, and. 30, Gea.. 2. ¢. 3. f 22. to, 27. how, far 
hojpitals are {abject to the eres See. farther Black, 
Com. UV. 47%, 474, 

Vofpitiuin, Is the fame with procuration,, or vifitation- 
money. Et nomine Jue legationis cym exceffiva numero hof- 
pitia a cundis per Angham exegit monafleriis. ; 5 minores vera 
domus, que pondus hofpitii ferre non poterint, certa fumma, 
id eff, ‘odlo vel quinque, mercarum, hofpitia redemerunt. 
Neubrigenfis, lib. 4. c. 14. Brompton, fol. 1193. 

Poftagium, Is the fame with Ao/pitium. 

Wolkclagium, A right to haye lodging and entertain- 
ment; referved by Lords in the houles of their tenants. 
Cartular. Radinges, MS. 157. 

Potkeler, (Hoffellarius, trom the French hoffeler, i.e. 
hofpes,) Signifieth with us thofe that otherwife are called 
inp- keepers y Stat. 34 Ed. 3. fe 2. 6. 2 See Horf- 
tilers. 

Wolklers, Inn-keepers. g Ed, 3. fe '2. ¢. 2. 

Wofkerium, A hoe, being an intrument well known ; 
Et quieti de aratro& hofterio, & fe gibus Jecandis, EF kos 
magio faciendo, de averiis F de panagio, FT omnibus aliis 
confuetudinibus, Fe. Chart. Haman. Mafly. 

Botis, Hoat bread, or confecrated wafers in the 
Holy Eucharift: and from this word hoflia, Mr. Somnen 
derives the Sax. Au/él, ufed for the Lord’s Supper, and 
buflian to adminiiter the Sacrament; which were kept 
long in our old Englio, under oufl, and to poah 
Paroch. Antig. 270, 

Pottilarius, An Lo/pitaller. 

Yotiltaria, Wolpitularia, A place or room in reli- 
gious houfes, allotted to the ufe of receiving guelts and 
itrangers, for the care of which there was a peculiar of- 
ficer appointed, called Ho/fillgrius, and Hofpitalarius.— 

Willielmus Prior Elyen. & ejufd. loci conventus ad rogaz 
tum Henrici Sexti Regis concefimus Fobanni od a 
migero oficium botillarjt in hoftillaria nofira Elienfi— 
Cartular. Eccl, Elyen. MS, fol. 3 

oftricus, Auflercus, from SA Lat. ae a yb 
The manor of Broughton com. Oxon, in the reign of Edw, 
2. was held by Jobn Mayduit—in capite per ferjeantians 
mutandi unum hoftricum Domino Regis, vel illum bòkricum 
a. ad curiam Domini Regis. Paroch. Antiquities, 

a 

£ Taotchuee, (In partem pofitic) Is a word brought from 
the Fr. Aotchepot, uled for a confufed mingling of divers 
things together, and among the Dutch it figuifies fleth 
cut into pieces, ‘and fodden with herbs or roots ; but by 
a metaphor it is a blending or mixing of lands given in 
marriage, with other lands in fee falling by defcent : as 
if a man feifed of thirty acres of land in, fee; hath ifue 
only two daughters, and he gives with one of them ten 
acres in marriage to the man that marries her; and 
dies feifed of the other twenty acres : now she that is thug 
married, ito gain her fhare of the reft of the land, muft put 
‘her part’ given in marriage in hotchpot, i. e. the mutt refufe 
to take the fole profits thereof, and caufe her land to be 
mingled with the other ; fo that an equal divifion may be 
made of the whole between her and her fiter, as if none 
had been given to her ; and¢hus forher ten acres the thal! 
have fifteen, otherwife her filter will.have the twenty acres 
of which-her father died feifed. Litt. 55. Co. Litt. lib, 
3+ cap. 12. This feems tobe a right of waving a pro- 

vilon, made-for a child in a man’s-life-time, at,his death, 
though as it depends upon frank marriage, and gifts of 
dands therein, it now deldom happens. But there is a 
bringing of money into Astchfot, upon the clanfes and 
intent of the act of parliament for diftribution of intef- 
tates eflates, 22 F 23 Car. 2. st: 10. 2. Where a 
certain fum is to be raifed, and paiditoa daughter for her 
portion, .by a marriage fettlement ; 3 this has been decreed 
to be an advancement by the father in his. life-time, 
within the meaning of the farute, though future and con- 
tingent ; and if the daughter would have any further 
dhare of iher father’s perfonal eftate, the muf bring this 
money into Aotchpat.; and :fhall ngt have-both the,one-and 
the 








5 
Poutage, Is a kind of fee paid Be houfing goods 


~ law will not fuffer a houfe to be broken. 


H OuU 


the other, Abr. Caf. Eg.253. See z Vern: 638. 


Preced. Canc. 3. 


There is alfo in the Civil law collatio bonorum anfwer- 
able to this, whereby if a child advanced by the father, 
do after his father’s deceafe challenge a child’s part with 
the ret he mutt caft in all that he had formerly received, 


and then take out an equal fhare with the others. Cowell. 


See farther Britton, c. 72. Litt. J. 267, 268. Black. 


Com. 2 V. 190, 517. 


Bovel, (Mandra) Is a place wherein hufbandmen fet 
Law Lat. 


their ploughs and carts out of the rain or fun. 
Dia. 


Hounflots-Weath, A large beath containing 4293 acres 
of ground, and extending into feveral parithes ; ; fo much 
thereof as is the King’s inheritance, and fit for pafture, 
meadow, or other feveral yrounds, fhall be of the nature 
of copyhold lands; or the fteward of the manor may let it 
for twenty-one years, &c. and the leflees may acd the 


fame. Siat.37 I.8,- i0 2 
Pour, (Hora) Is a certain fpace of time of fixty mi- 

nutes, twenty-four of which make the natural day, 

not material at what Jour of the day one is born, 


> Vide Fra&ion. 


Taf. 


by- a carrier, or at a wharf or key, &c. Shep. Epit. 
i725 

Soute, (Domus) A place of dwelling or habitation ; 
alfo a family or heufhold. Every man has a right to 
air and light, in his own Aoufe; and therefore if any 
thing of infectious fmell, be laid near the. sou/e of ano- 
ther, or his lights be ftopped up and darkned, by build- 
ings, &c. they are nufances punifhable by our laws. 3 
Infi. 231. 1 Danv. Abr. 173. But for a profpeé, which 
is only matter of delight no action will lie for this being 
ftopped. 9 Rep. 58. See Black. Com. 2 V. 402, 3. 3 
VBI, 2175 

The dwelling boufe of every man, is as his cattle ; 
therefore if thieves come to a man’s 4oufe to rob or kill 
him, and the owner or his fervants-kill the thieves in de- 
fending him and his 4ou/e, that is not felony, nor fhall 
he forfeit any thing. 2 Jf. 316. A man ought to ufe 
his own bouje, fo as not to damnify his neighbour: and 


one may compel another to repair his ou/e, in feveral 


cafes, by the writ de domo reparanda. 1 Salk. Rep. 360. 
Doors of a hou/e may not be broke open on arretts, unlefs 
it be for treafon, or felony, &-. H. P. C.19'7. Plowd. 
5. 5 Rep. 91. Riotoufly pulling down a bouje is felony 
excluded clergy. Stat. 

iron bars, or rails fixed to hou/fes, &c. is felony punifh- 
able by tranfportation, by 4 Geo. cap. 32, Hou/e burning, 
fee Arfon. 

Several things have been refolved on the fubje&, as to 
the protection a man’s houfe affords him, as, 1. That 
every man’s houfe is as his caftle, as well to defend him 
againft injuries as for his repofe. 2. Upon recovery in 
any real aétion or ejeétment, the fheriff may break the 
houfe and deliver feifin, &c, to the plaintiff, the writ be- 
ing habere facias feifinam or poffeffionem; and after judg- 
ment itis not the houfe of the defendant in right and 
judgment of the law. 3. In all cafes, where the King 
is party, the fheriff (if no door be open) may break the 
party’s houfe to take him, or to execute other procefs 
of the King, if he cannot otherwife enter; but he 
ought firt to fignify the caufe of his coming, and. re- 
queft the door to be opened ; and this appears by the fta- 
tute Weffm. 1. 17. which is only in affirmance. of the 
Common law; and without default in the owner, the 
4. In all cafes, 
when the door is open, the fheriff may enter and make 


execution at the fuitvof any fubject, either of body or- 


goods; but otherwife where the door is fhut, there he 
cannot break it to execute procefs at the fuit of a fubjeé. 

5. Tho’ a houfe is a caftle for the owner himfelf and’ his 
family and his own goods, &c, yet ’tis no protection for 
a ftranger flying thither, or the goods of fuch an one, to 
prevent lawful execution ; and therefore in fuch cafe, 
after requeft to enter, and denial, the sheriff may break 


By the 
cuftom of London, there is likewife a term of hotchpot, 
where the children of a freeman are to have an equal fhare 
of one third part of his perfonal eftate, after his death. 
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feffions, are to make orders for erecting boufes 


1 Geo. 1. ¢. 6. Stealing lead, or 


materials for relieving, employing and corre 


correction, where the time and manner of their p 


the hout: $ Rep. gts a. to 93: a. Mich, 2 Face BR 
Semaine’s cale, alias Semaine v, Gre/bam, i ; 
Commiflioners of bankruptcy cannot break open 7 
to fearch for the bankrupt’s goods, unlefs it be the bank- 
rupt’s goods in the houfe of the bankrupt. 2 Show. 2476 
Mich. 34 Car. 2 B, R. Anon’. 
Hundred’ liable to damages by the buming of ‘hates 
9 G.1. ¢. 22. fe2. 7. A new duty on hovies and win- 
dows granted, 20 Geo. 2. c. 3. I 42. Additional « 
on Aike Fe, inga Gro.ez. e22 yea egra 2 Geo 5. 
c 8. ial 
Ðoufebold and Wapbold, Seem to figni piisa 
and hedgeboot, in Mon. Ang. 2. par. fol. 633- — : 
edit. 1727. 
Woufebotec, A compound of ou/e and bote, i. e. sea 
Jatio, fignifies effovers, or an allowance of neceflary tim- 
ber out of the Lord’s wood, for the repairing and {fup port 
of a houfe or tenement. ‘And this belongs of common 
right to any leffee tor years or for life: but if he tak k a 
more than is needful, he may be punifhed by an af 
of wafte. Houfebote, fays Co. on Litt. fol. 41. is 
viz. Effoverium edificandi & ardendi, Cowell. ©  ~ 
Houfe- breaking, or Houle-rebbing, Is the robbing of 
man in fome part of his Aew/e, or his booth or tent, in 
any fair or market, and the owner or his wife, children 
or fervants being within the fame ; for this i 
23 Hen, 8. cap. 1. and 3 Ed..6. cap. 9. pri om 
made felony, though none be within the tess 
ftall, by 39 El. 15. See Burglary, Robbery. ~ 
Woute-burning. See Arjon; Kurning, 
Poule of Cozreftion. Juitices of peace in their 







































tion, and the maintenance and government of the 
and for the punifhment of offenders committed thit 
Eliz. cap. 4. In every county of England. there fhal! 
houfe of correction built at the charge of the county, 
conveniences for the fetting of people to work, or ev 
juftice of peace hall forfeit 5 Z. and the juftices in fe fi 
are to appoint governors or matters of fuch Aou/es 
rection, and their falaries. &c. which are to b 
terly by the treafurer out of the county fock wi 
governors are to fet the perfons fent on work, and m 
rately correct them, by whipping, Wc. and to yiel 
account every quarter-feffions of perfons committed 
cultodies; and if they fuffer any to efeape, or negle 
duty, the juftices may fine them, 7 “eis: 
Gol: 6.335 
The houfe of corredion is chiefly for the pu 
idle and diforderly perfons ; parents of bafta 

beggars, fervants running away ; trefpafie 
vagabonds, Gc. Poor perfons refufing to wo! 
there whipped, and fet to work ‘and labour ; anc 
fon who lives extravagantly, having no v ble 
fupport himfelf, may be fent to the boufe of corredtion 
fet at work there, and may be continued there 

gives the juftices fatisfaction in refpedt to his living 
not be whipped. 2 Bul/t.351. Sid. 281. Api 
to be conviéted of vagrancy, €&c. before he 
be whipped.  Jéid. Bridewell is a prifo 
in London, and one may be fent thither. 
the 14 Geo. 2. ¢. 33. And 17 Geo, 2. c; 
fentment of the grand jury, the juftices at 
build, or purchafe land for building, or enlat 
hire fit Aow/es of corredtion. And the juftices 
care that the Aoujes of correction be provided | 





fent to the fame: And two juftices fhall vifi 
twice or oftner in a year, and examine into th 
management thereof, and report the fame at the 
The governor or matter of a boufè of correction’ 
himfelf, may be fined or turned out, at the 
the juitices.. Offenders liable to be fent | 


is not exprefsly limited by law, may be com 
til the next feflions, or until difcharged by di 
law. See County Rates. 
Houtholoer, (Pater-familias) Is the occupi 
a houfe-keeper or matter of a family. j 
WPiedige, Readily, or quickly. Trem distant 
latronibus, qui in hredige ueguenat culpabiles ri 
0 
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Conld not readily be convicted. Leg. Adeljtan. c. 16. 
From the Sax. herdinges i. e. brevi, in a fhort time. 
Conwell. 

— Hudegeld, Significat quietantiam tranfgrefionis illate in 
Servum tranferedientem, Fleta, lib. 1.. c. 47. fect. 20. 

Itmay be thought in that place of Fleta to be mifprinted 
for pinegeld, which fee,  guere. When a villain or 

fervant had committed any trefpafs, for which he defer- 
ved whipping or corporal punifhment, when he bought 

off his penalty with money, the price of exemption from 
fuch chaftifement was called sudegeld, or hidegeld ; fome 
fancy money given to fave his hide. Cowell. See Fleta, 
ubi fupra, | 

Bue and erp, Hutefum & clamor, Is derived from 

two French words huer and crier, both fignifying to 

fhout or cry aloud. Manwood in his Foreft Law, cap. 

19. mum. 11. faith, that Axe in Latin, eff wox dolentis, 

as fignifying the complaint of the party, and cry is the 

purfuic of the felon upon the highway upon that com- 
t; for if the party robbed, or any in the company 

of one robbed or murdered, come to the conftable of the 
next town, and will him to raife the sve and cry, that is, 
make the complaint known, and follow the purfuit af- 
ter the offender, defcribing the party, and fhewing as 
near as he can which way he went; the conitable 
ought forthwith to call upon the parifh for aid in feek- 
ing the felon, and if he be not found there, then to 
give the next conftable notice, and the next, until the 
offender be apprehended, or at leaft until he be thus 
purfued unto the fea fide. Of this Bradon, lib. 3. tract, 
Z, cap. 5. Smith de Rep. Anglor. lib, 2. cop. 20. and 

the flat. 13 Edw. 1. of Wincheffer, cap- 3 F 28 Ed. 3. 

11. & 27 Eliz. 13. The Normans had fuch purfuit with 

a cry after offenders, which they called Clamour de haro, 
_ whereof you may read the Grand Cuftumary, cap. 54. 

And it may probably be derived from harrier, flagitare. 
Hue is uled alone in ftat. 4 Ed. 1: f. 2. In the ancient 
records this is called Hute/ium €S clamor. See Coke’s 2 
Infi; fol. 172. 

But the clamor de karo was not a purfuit after offen- 
ders, but a challenge of any thing to be his own after 
this manner, viz. He who demanded the thing did with 

ı loud voice, before many witnefles, affirm it to be his 

pper goods, and demanded reftitution, This the Scots 
hutefium; and Skene de verb. fignif. verb. Hutefium, 
faith, it is reduced from the French oyer, 7. e. audire; (or 
rather oyex,) being a cry ufed before a proclamation ; the 
manner of their Aue and cry he thus defcribeth ; If a rob- 
bery be done, a horn is blown, and an out-cry made, after 
= which, if the party fly away, and doth not yield himfelf 
tothe King’s bailiff, he may lawfully be flain, and hang- 

- ed upon the next gallows. 
| Of this hue and cry, fee Cromp: Juft. of Peace, fol. 160. 
and in Rot. Clauf. 30. H, 3. m. 5. we find a command to 
th ’s treafurer, to take the city of London into the 
King’s hands, becaufe the citizens did not, /ecundum legem 

J confuetudinem Regni, raife the hue and cry for the death 
of Guido de Aretio and others who were flain. Cowell. 
See Vociferatia. 
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= Hue and ery, is alfo defined the purfuit of an offender 
si from town to town till he be taken, which all that are 
= prefent when a felony is committed, or a dangerous wound 
= given, are by the Common law, as well as by the ftatute, 
y Ea ak asaini the offenders who efcape, on pain 
$ _offineand imprifonment. 3 n/t. 116, 117. 2 In/t. 172. 
Si Dalt. uftice, cap. 28, 109. Fitz. Coron. 395. Cro: 


enion of hue and cry is enjoined by the Common 
_ daw, which may be called a raifing of it at the fuit of 
_ the King, as well as by feveral aéts of parliament, which 
= may be called a raifing of it at the ,fuit of a private 
3 rfon, inafmuch as thofe ftatutes make the hundred an- 
_fwerable to the party robbed, if they neglect to purfue 
the Aue aud cry, and apprehend the robbers. 3 New 
Abr. 61. 







ls to Aue and cry at Common law, it feems to be 
early agreed, that a private perfon who hath been rob- 
bed, orwho knows that a felony hath been committed, is 
‘hot only authorized to levy hue and cry, but is alfo bound 


a 
(eA 
oft al 
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to do it under pain of fine and imprifonment. -z In/t. 
172., 3 Jnft. 116..,.1 Hal. Hifi, P. C. 464. 

From hence it follows, that although it is a good 
courfe, as Lord Hale fays, to have a precept or war- 
rant from a juftice of peace for raifing ue and cry, yet it 
is neither of abfolute neceffity, nor fometimes convenient, 
for the felons may efcape before the juftice can be found ; 
alfo Aue and cry was part of the law before the fkatute of 1 
Ed. 3. cap. 16. which firft inftituted juftices of the peace. 
2, Hal. PEG «OO. ‘ 

It is incumbent upon conftables to purfue hue and cry 
when called upon, and they are feverely punifhable if they 
neglect it: and it prevents many inconveniences if they 
be there; for it gives a greater authority to their purfuit, 
and enables the purfuants, in his afiflance, to plead the 
general ifue upon the ftatutes 7 Fac. 1. cap. 5. 21 Fac. 
1. cap. 12. without being driven to fpecial pleading : 
theretore, to prevent inconveniencies which may happen 
by unrulinefs, it is molt advifable that the conttable be 
called : yet upon a a robbery, or other felony committed, 
hue and cry may be raifed by the country inthe abfence of 
the conitable ; and in this there is no inconveniency, for 
if hue and cry be raifed without caufe, they that raife it are 
punithable by fine and imprifonment. 2 Hal. Hift. P.C, 
99, 100. 

The regular method of levying bue and cry, is for the 
party to go to the conftable of the next town, and 
declare the faét, and defcribe the offender, and the way 
he is gone ; whereupon the conftable ought immediately, 
whether it be night or day, to raife his own town, and 
make fearch for the offender ; and upon the not finding 
him, to fend the like notice, with the utmoft ex- 
pedition to the conftables of all the neighbouring towns, 
who ought in like manner to fearch for the offender, and 
alfo to give notice to their neighbouring conftables, and 
they to the next, till the offender be found. 3 In/t. 
116. Dalt. Fuftice, cap. 28. Cromp, 178. 2 Hawk. 
UpG eR. 

The conftable is not only to make fearch in his own 
vill, but is alfo to raife all the neighbouring vills, who 
are all to purfue the Axe and cry with horfemen as well as 
footmen until the offender be taken. 2 Hal. Hifi, P: C. 
tol. In cafe of hue and cry once:raifed and levied upon 
fuppofal of a felony committed, tho’ in truth there was no 
felony committed ; yet thofe who purfue hue and cry may 
arreft, and proceed as if a felony had been really commited. 
2 Hal. Hift. P.-C. 10t. 5 H. 5.4. 21 H..7. 28- as 
per Rede, 2 Ed. 4.89 9. 29 Ed. 3. 39, 2 Inft. 173- 
2 Hal. Hift. P. C. 102. 

If bue and cry be raifed againft a perfon certain for felony, 
tho’ poffibly he is innocent, yet the conftables, and thofe 
that follow the Ave and cry, may arrek and imprifon him 
in the common gaol, or carry him to a juftice of the peace. 
Deal mit PG lO. 

If the perfon purfued by bue and cry be in a houfe, and 
the doors are fhut, and refufed to be opened upon demand 
of the conftable, and notice given of his bufinefs, he may 
break open the doors; and this he may do in any cafe 
where he may arret, tho’ it be only a fufpicion of felony, 
for it is for the King and Commonwealth, and therefore a 
virtual zon omittasis in the cafe; and the fame law is 
upon a dangerous wound given, and a hue and cry levied 
upon the offender. 7 Ed. 3. 16... 2 Hal. Hift. P, C. 
102. 

It feems in this cafe, that if he cannot be otherwife 
taken, he may be killed, and the neceflity excufeth the 
conftable. 1 Hal, Hi/t. P. C. 102. 

Upon bue and cry levied again{t. any perfon, or where 
any hue and cry comes to a conilable, whether the perfon 
be certain or uncertain, the conftable may fearch in fuf- 
pected places within his vill, for the apprehending of the 
felons. Dalt..cap. 28. 2 Ed..4..8..6. Cromp. de Pace 
178. 2 Hal. Fift. P. C..103. 

But though he may fearch fufpeéted places or houfes, 
yet his entry mut be per oftia apert’, for he cannot 
break open doors barely to fearch, unlefs the perfon againft 
whom the Aue and cry is levied be there, and then it is 
true he may; therefore in cafe of fuch a fearch, the 
breaking open the door is at his peril, oz. juftifiable if 

he 
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hé be there; but it mut be always remembered, that in]) And the like affeffment hall be int Cafe the 
cafe of breaking open’a door; there muit/be firft a. notice 
given to them within of his’ bufinefs, and a demand of 
entrance, and a refufal, before doors can be broken. 2 
Bal. Eijk POC. 103: 
` IF the Aue and cry be not againft a perfon certain, but 
by deftription of his ftature, perfon, clothes, horfe, &c. 
the hue and cry doth juttify the conftable, or other perfon, 
following it, in apprehending the perfcn fo detcribed, 
whether innocent or guilty, for that is his warrant; it is 
a'kind of procefs that the law allows, (not ufual in other 
cafes) wiz. to arrek a perfon by defcription, Ibid. 

“But if the bue and cry be upon a robbery, burglary, 
manflaueliter or other felony committed, but the perfon 
that did the faét is neither known nor defcribed by perfon, 
clothes or the like ; yet fuch a Aue and cry is good, as hath 
been faid, and muft be purfued, tho’ no perfon certain be 
named or defcribed. ` Foig. ; 

“And therefore in ‘this cafe, all that can bedone is, for 
thofe who purfue the Aue and cry, to take fuch perfons 
as they have probable caufe to fufpect ; as for inftance, 
Such perfons as ‘are vagrants, that cannot give an account 
where they live, whence they are, or fuch fufpicious per- 
fons‘as come fate into’ their inn or lodgings, and give no 
reafonable account where they had been, and the like. 2 
Ed, 4.8. 6. 2 Hal. Hift. P. C. 103. 2 

“There can be no doubt but that both by the Common 
law, as alfo by the feveral ftatutes which injoin the le- 
vying of hue and cry, they who negle& to levy one, 

(whether officers of juftice, or others) or who neglect to 

purfue it when rightly levied, are punifhable by indict- 

ment, and may be fined and imprifoned for fuch neglect. 

z Hal. Hif. P. C. 104, 

By the frat. 8 Geo. 2. 16, Every conftable, to whom 
notice'is given or left at his houfe of a robbery, &c. and 
every conftable of the hundred, or conftable; @c. in any 
town, parih; &c. within the hundred, an notice ftom 
the party robbed or otherwife, fhall with all expedition 
make hue and ery after the felon, Se. on pain of 5 /. for 
rieglect, a moiety to the King, a moiety to him that fues 
in fix months, to be recovered with full cofts. 

“If there be judgment’ againft the hundred, it may be 
levied againft the inhabitants of the fame hundred by 
Eee ieee So it may be levied upon any one, who has 
lands in his poffeffion within the’ hundred, tho’ he has no 
houfe, nor lodging theres for he isan inhabitant. R. 2 
Saund. 423. Upon’ a leffee, or purchafer after the rob- W 
bery committed. - R. Noy 155. ‘Soit may be levied upon | private way. Hill. 1 Ann. 1 Mod. zai. | 
one or two of the inhabitants. But ifa man come to in- | robbery in the morning, before it is light 
habit in an hundred after a robbery done, he fhall not be | it is before fun-rifing, or after fun-fet, if 
charged. R. Hutt. 125. Cont. per Barckley, Mar. pl. 28. a man’s facemay be known, it well lies. 7 
So; if the whole debt be levied upon one or two of the! “fac. 106. Ifa party be robbed in the 
hundred, by the fat.°27 El.. 13. on complaint to two) perfons are at reft,-the hundred is not cha 
juftices of peace of the county (quorum wnus) in or near | where a perfon is feized by day-light, bu 
the hundred, they may affefs rateably all the towns, &c.| night, he is without remedy. 3 Leon. } 
within the fame hundred, or in the liberties within the | where robbers forced a coach out of the way, in 
fame, for the relief of him againft whom the plaintiff | time, and afterwards robbed it in the night, ti 
took execution; and the conftable of cach town, &c.| a robbery in the day, and that aétion lay 
may rateably affefs the faid fum on every‘inhabitant, and | dred. 1 Sid. 263. When a man is robb 
if he refufe to pay, levy it by diftrefs and fale, Ge. on which day perfons are fappofed to’ 

And by the Jame flatute, The hundred, where default | none ought to travel; the hundred is n 
of freth fuit on hue and cry was made, fhall anfwer half| But where a robbéry is done on a San 
the’ damages recovered againft the hundred in which the | dred is not chargeable, hue and'ery halli 
robbery was committed, to be recovered by debt, Gc. at | 29 Car. ‘2. c. 7. And if a perfon be ro 
the fuit of the clerk’ of the peace. in a country town or village, on a Sunday, ` 
-By the fat. 8 Geo. 2. 16.. After judgment againft the | ligious duty required by law, it has been! 
hundred, no procefs fhal! be ferved on the high conftable | aétion lies againft the hundred; but not if on 
of any inhabitant, but the theriff on receipt of the writ of | on that day in other travelling for pleafure, € 
execution fhall thew it gratis to two juftices of the peace | prohibited by ftatute. 6 Geo. 1. C. B. pe 
in or near the hundred, who fhall fpeedily caufe an affeff- |juftice. at 

ment to be levied purfuant to the fat. 27 El. 13. and | 
alfo for the neceffary expences of the high conftable above 
the cofts and damages recovered, of ‘which, on notice 
from the two juftices, he fhall give an account and proof 
on oath to their fatisfaction, having firft caufed his attor- 
ney’s bill to be taxed. ` < 
` The fheriff fhall pay the money levied to the parties 
without fee, and indorfe the day of receiving the writ 
of execution, and: not.to be-called-upon for a return till 
fixty days after. And. 22 Geo. 2. ¢. 46. & a 


































































nonfuit, difcontinue, Of *have a verdi& or ji 
demurrer againft him, if by infolvency of the 
his fureties, he cannot be reimburféd‘on the bor 
penalty ; and the ‘money lévied fhalt be pai 
juftices for the high conftable in ten days afi 
levied. e a YAS ih ae 
And the juftices may limit a time not exceeding t 
days for levying fach affeflment ; and ‘the officer: 
ed refufing or negleéting’to levy and pay’ the:mor 
in fuch time forfeits double the fum. =w 157 
See the fiatutes-27 Eliz. c. 13.° 8 Geov'2. es. 
22 Geo. 2. ¢. 24. Alfo vide 30 Geo. 2. ¢. 
No receiver general of the land-tax or his agen 
the hundred fora robbery, unlefs the perfons ca 
money, be three in company. i sboti ‘ory 
And fee the law under this title of hue and cry, w 
largely treated of in the New br. 3 V. 61, Ge 
The general doftrine as to actions is as follows. Whe 
robbery is done on the highway, in the day-time, í 
day ‘except Sunday, the hundred where committed 
fwerable for it: but notice is to be given of it, witl 
venient fpeed, to fome of the inhabitants of the 
lage, to the intent that they may make hze ry i 
apprehending of the robbers, or no action 
the hundred: and if any of the robbers are taken i 
forty days, and convicted, the hundred hall. bee 
By a late ftatute, no procefs is to be ferved ag 
hundred, ése, for a robbery committed 
con{ftable, who thall give notice of it in o 
cipal market-towns, êc. and-theh enter an a 
and defend the attion, w. 8°Geo. 2. c 16. By 
22 Geo. 2. ¢. 24. No perfon fhall recover on 
ftatutes of Aue and cry, above 2001; unlefs 
perfons -fo robbed hall at the time of fuch ro 
gether in company, and be in number tw 
to atteft the truth of his or their being fo rob! 
that is robbed, after bue and ery, makes no-fi 
after the robbers, aétion lies againft the hundr 
180. The party robbed is not bound to purfa 
bers himfelf, or to lend his horfe for that 
{till has his remedy againft the hundred, 
taken: tho’ if any of them are taken, either 
days after the robbery, or before the plaintiff 
hundred is difcharged. Sid. 11. It has bec 
an aétion lies againft the hundred for 
day-time, although not in the King’s h 
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Andi it was formerly ruled by three jud 
{tatute of Winton, where a man was ro 
in time of divine fervice, and made hue 
hundred fhould be charged ; for many perfons: 
tated to travel on this day; as phyficians, & 

2 Rel. 59. Godb. 280. See 2 Neli Abr: 977 
a perfon be robbed in a houfe, where h 
at fafety by his own care, the hundre PC 
A robbery muft-be am open robbery, that 
may take notice of it, to make the hundred an 
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@ of murder. “Hill: 1 Ann: BYR. 
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the robbers. 2 Salk. 613. 


My d 
pei 
e the lait action brought. 


a juli 


Bim i 


and 7 


near the place where the robbery was done; 
e confines of the hundred or county. 


right hundred, it is well enough. 2 
nd though the party puts more: in his de- 
he can prove, for fo much'as he can prove 
l. Cro. Fac. 348. Upon a trialin thefe 
it file his original, and be fure to 
ereof, and witneffes to prove it; and 
the affidavit or oath, ne a- witnefs to 
it. "2 Lill. Abr. 25. In thefe ations, 
a hundred, ‘and  fervants, are good wit- 
hundred ; but not thofe houfholders who are 

g. 1 Mod. 73. And as proof cannot be 
‘plaintiff, he is allowed to be a witnefs 





r faction when the attion lies againft the 
l, and when not. Vide Comyn’s Digef, 3 V. 
Fe, fee 3 V. 160. “4°V.. 244, 290." 
sroceeding, declaration, plea, @&z. in an ac- 
flat. of Winton, vide Com. Dig. 5 V. 197. 
ER tn uher of a court, or in the King’s palace, 


n the horfes are put on fhipboard, the 
Hatches are fhut upon them, to keep out the 
$ rompton Anno ariii ; aot rhe 


ea halle or fmall veffel. Walfingham, p: 


“A man'is fet upon and'aMfaulted by robbers in 
nd. carted into’a’ wood, ésc. tm another 
highway; ‘and there robbed, the ‘aétion 
againit the hundred where the robbery was 
alarly expreffed: in the ftatutc, and not the 
‘the man was taken or affaulred ; becaufe 
not the efficient caufe of the robbery, as a 
2 Salk. 
ere goods are taken from a man in one hun- 
ed in another, where they are firft taken or 
e ftolen, and the robbery is committed. 2 
7. If a fervant is robbed of his mafter’s mo- 
nay fue the hundred on the ftatute of Winton of 
r the makter may bring the action, and the 
‘oath of the robbery, and that he knew none 
» is fafficient without the oath of the mafter, 
a. Car. 26, 37; 336. Where a fervant, is 
ut be examined and fworn > but if the 
Je prefent, itis a tébbéry of him? Show! 241. 
_ If a quaker be robbed, or a man’s fervant 
er, and either-refufe to rake the oath of the 
and that he did not know any of the robbers, 
dis not anfwerable ; for the ftatute of 27 Eliz. 
€ to prevent combination between perfons 
But the mafter’s 
the fervant is a quaker,: or otherwife, and be- 
in his prefence, will maintain the action in his 
farth. 146. Anda plaintiff had judgment 
ough his fervant that was robbed with him’ 
he robbers, When a ‘carrier is robbed ‘of 
goods, he or the owner may fue the hun- 
rier is to give notice, and make oath, 
owner of the goods brings: the aétion, 

































-againft the hundred be difcontinued, on a 
it, there muft be a new oath taken within 
Sid. 139. In 
e ftatute of hue and cry, the declaration is 
ough the plaintiff doth not fay, that the juftice of 
ho took the oath lived prope locum where the rob- 
mitted. Mich. 6 W. 3. And: oath was 
ice of peace of the county where the 
e, in a place of another neighbouring 
ee was held good: Cro. Car, z11. If a 
f peace refufe to examine a perfon robbed, and to 
h, action on the ftatute lies againft the juttice. 
t is fafe to fay the plaintiff gave notice at 


t place where notice is given be iri another 
rae yet it is good enough ;. for a ftranger 


379. 3 Salk. 184. If there be a°miftake 
i the declaration where the robbery was, if 
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Walt, A reftraint of exa@ionsitaken: there; 27 Hex. 9: 
¢ 3¥ Their'duties on falt fifliand herrings refored, 33 
Hen. 8. 6.33. 5 Elizwewg. fe4. 3. .The cuitomer of 
Hull to have a‘deputy refident: at Vork, 1 Bl cits f08s 
For ereéting workhoufes' and maintaining: the: poor at 
Hull, 15 Geo. t.-¢..00, 6 28:G e023 ce. 275°) SeenFifh, 

ullus, A hill.— Habendum EF tenendam dilam 
pafturam in hullis € holmis, ie in hills and dales. “Mon, 
Angl. tom. 2. p. 292. 

BYumagium, A moit place. 
in humagiis, ia terris, in pratis. 
628. a. ; 

Humber, (river) in York/ire, fifh-garths and piles, &e. 
to be removed, 23 Hen. 8. c. 18. 

Dundrd, (bundredum centuria) Is. a part of a Mire 
fo called, either becaufe of old’ each hundred found roo 
fidejuffors of the King’s peace, or a hundred able men 
for his wars, But more probably ’tis fo called, becaufé 
it was-compofed of an hundred: families, ’Tis trae, 
Brompton tells us, that an hundred contains centum wil- 
las; and Giraldus Cambrenfis writes, that the [/fe of Man 
hath 343 willas. But in thefe places the word via mutt 
be taken for a country family ; for it cannot mean a 
village, becaufe there are not above 40 villages in that 
ifland, So where Mr. Laméard tells us, that an hundred 
is fo called; à numero centum bominum, it mutt be under- 
ftood of an hundred men, who are heads or chiefs of fo 
many families, . Thefe were firt ordained by King 4h 
fred, the 29th King of the Wef-Saxons : Aluredus Rex, 
(fays Lambard, verbo Centuria,) ubi cum Guthrano Daw 
fedus inierat, prudentifimum illud olim a Fethrine Moifz 
datum fecutus confilium, Angliam primus in fatrapias, cen- 
turias, F decurias, partitus eff. Satrapiam, thyre, a tcy- 
rian, (quod partiri fignificat,) nominavit centuriam, hun- 
dred, & decuriam, toothing fve tienmantale, i. ei Decem- 
virale collegium appellawit ; atque iifdem nominibus vel hodie 
vocantur, c.” This dividing counties into hundreds, for 
better government, King Alfred’ brought from Germany è 
For there centa,- or centena, is a jurifdiétion ‘over an hun- 
dred towns. See Black. Com. YV: 115, Se 

This is’ the original of hundreds, which) ftill -re« 
tain the name, but their jurifdiction is devolved ‘to the 
county-court, fome few excepted; which have . been by! 
privilege annexed to the crown, or granted to(fome great: 
fubje&, and fo remain ftill in the nature of a franchife. 
This has been ever fince the Stat. 14 Ed. 3. fare capig. | 
whereby thefe hundred-courts, formerly farmed out by 
the fheriff to other men, were all, or the moft part; re- 
duced ‘to the county-court, and fo. remain at. prefents 
But now, by hundred-courts, we underftand feveral fran- 
chifes, wherein the fheriff has nothing to do by his or=' 
dinary authority, except they of the hundred refufe to'do 
their office, See We. part 1, Symbol, libv2. Jet. 228, 
Ad hundredum pof Pafcha,, & ad proximum hundredum 
pot fefum St. Mich. Mon. Angl. 2 par. fo293, a. 

An hundred is to’ have jurifdiftion or power to admi- 
nifter juftice in roo-vills, or of rao men, or of 100 pa- 
rifhes. © Br. Court Baron, plo 8. cites 8 Av'7.° 36° per 
Rede. 

Every ward in London is an hundred.in a county, and 
every parith in London is a vill in an hundred. g Rep. 

6 


66. è. ; 

Hundreds were either parcel of the’counties, and there 
the fheriffs. did conftitute bailiffs, (viz. thofe hundreds 
which were anciently parcel of the farm of ‘the ‘fheriffs, 
that the ftatute 2 Ed. 3. cap. 12. {peaks of); or elfe they 
were fuch as-were granted out, which the lord of the 
hundred fometimes held at farm, and fometimes in fee, 
called hundreds in fee, liberties of hundreds, franchifes of 
hundreds, Per Hale Ch. Bo Vent. 405. Hil}. 22. 23 
Car. 2. in the cafe of Atkins v. Clare. 

In the time of King Alfred the kingdom was in grofs, 
and then divided into counties and hundreds, and all per- 
fons then came within one hundred or other; and then 
the King’s relations had the government of them, and 
therefore they were called Con/anguinei; and fo are the 
Earls, Lord-lieutenants, €'c. at this day ;. but when the 
office became'troublefome, there were ordained Vicecomites, 
which name remains to this day, and the others continue 
to be called Confanguinei;‘but have no power in the-county, 

: having 





In ecclefiis, in decimis, 


Mon. Angl. rpari fa 


having only the honorary name of Earls or Comites of 
fuch or fuch a county, Ge. For the better government 
of thefe counties, the Vicecomites had two courts; but 
out of thofe the King granted petty leets and courts- 
baron; but the turn of the fheriff had yet a fuperinten- 
dant power, they being derived out of the {heriff’s turn, 
as in Dyer 13. 

The King afterwards granted away fome hundreds in 
fee-fimple, and fome franchifes, and the lait excluded 
the King utterly, but the hundreds granted in fee were not 
wholly exempt. On this arofe fome confufion, and the 
parliament hereon took notice, that the execution of 
jnitice was by this much interrupted, and therefore came 
the ftatute of Linc. g Ed. 2. frat. 2. That theriffs thould 
be fufficient perfons, and have lands in the county, and 
fo be able to anfwer both the King and country, and that 
bailiffs and farmers of hundreds thould be fu‘icient men. 
And at this time hundreds were grantable for years. 

Then came the ftatute of 2 Ed. 3. cap. 4.3 5. That 
fheriffs fhould continue but for one year. But this took 
not away the whole. inconvenience; for the crown ftill 
granted away bailiwicks and hundreds, for lives, at rents at 
{uch exceflive dear rates, that made them endeavour to 
make up their money by unlawful means; and therefore 
came the ftatute of 2 Ed. 3. cap. 12. and 14 Ed. 3. cap. 9. 
By the firft it was enacted, That all hundreds and wapen- 
takes granted by the King fhall be annexed to the county, 
and not fevered. And by the other ftatute, that all fhould 
be annexed, and the fheriff fhould have power to put in 
bailiffs, for which he will anfwér, ‘and no more fhould be 
granted for the future; and one reafon of this was, be- 
caufe the King granted away hundreds, and abated not 
the fheriff’s farm. Arg. 2 Show. 98, 99. Pafth. 32 
Gar.2..B..R. 

Hundreds are liable to penalty on exportation of wool, 
7 & 8 Will. 3. c. 28. J- 8. Liable to damages fuilained 
by pulling down buildings, 1 Geo. 1. ¢ 5. Jeg. 6. By 
killing cattle, cutting down trees, burning houfes, &e. 
9 Geo. 1. ¢. 22. fe2. 7. 29 Geo. 2. c. 36. fi 9. By de- 
itroying turnpikes, or works on navigable rivers, 8 Geo. 
Zec. 20. fect. 6. By cutting hopbinds, 10 Geo. 2. c. 
32. fe. 4. By deftroying corn to prevent exportation, 
11 Geo. 2. ¢. 22. fe@. 5. By wounding ofiicers of the 
cuftoms, 19 Geo, 2. ¢, 34. Jea. 6. Or by deftroying 
woods, (ic. 29 Geo. 2. -¢..36. fi gs 

Inhabitants within the hundred may be witneffes for the 
hundred, 8 Geo. 2. cs 16. 

The word Aundredum is fometimes taken for an im- 
munity or privilege, whereby a man is quit of money 
or cuitoms due to the hundreds. Cowel See Turn. 
Hundred chargeable for robberies, vide Hue and Cry. 

Hundzed-Court, Is only a larger court-baron, being 
held forall the inhabitants of a particular hundred inftead 
of a manor. The free fuitors are here the judges, and 
the fteward the regifter, as in the cafe of a court-baron, 
It is not a court of record, and it refembles a court- baron 
in all points, except that in point of territory it is of 
a greater jurifdition. According to Black/one, its infti- 
tution was probably co-eval with that of hundreds them- 
felves, introduced, though not invented, by //fred, being 
derived from the polity of the ancient Germans. Sce 
Black. Com. V. 1. Introd. Je 4. and 3 F. 34. 4 V. 408, 

Dundzed028, (4undredarii) Are perfons ferving on ju- 
ries, or fit to be impanelled thereon for trials, dwelling 
within the hundred where the land in queftion lies. Stat, 
35 H.8. c.6, And default of bundredors was a challenge 
or exception to panels of fheriffs, by our law, till the Star. 
4 & 5 Ann. cap. 16. ordained, that to prevent delays by 
reafon of challenges to panels of jurors for default of bun- 
dredors, Sc. Writs of venire facias for trial of any action 
in the courts at We/tminffer, thall be awarded of the body 
of the proper county where the iffue is triable. 

Hundredor alfo fignifies him that hath the jurifdiction of 
the Aundred, and is in fome places applied to the bailiff of 
an hundred. 13 Ed. 1..¢. 38.9 Ed. 2. 2 Ed. 3. 
Horn’s Mirror, lib. 1. 

Bundzed-lagh, (from the Sax. Jaga, lex) Sai in Saxon 
the hundred court. Manwood, par. 1. pagi 1. 

Bundzed-penp, Was collected by the fheriff or lord of 
the hundred, in oneris fui fubfidium.. Camd. 223,——Ef 
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autem pecunia quam fubfidii caufa vicecomes olin exigebat tx. 
fingulis decuriis fui comitatus, quas tithingas Saxones appel- 
labant; fic ex hundredis, hundred peny, Sc. Speles.. 
Gloff: Pence of the hundred is-mentioned. in Dome/dz. 
And it is elfewhere called, bundredfeh. Chart. K. Jobe, 
Egidio Epifc, Heref- 

Bundred:-Setena, Signifies dwellers or inhabitants of 
a hundred. Charta Edgar. Reg. Mon. Ang. tom. 1. p- 
16, 

Wunger. According to the prefent doctrine. ye mi 
will not juftify ftealing food, to relieve a prefent neceflity. 

1 Hal. P. C. 54. Black. Com. 4V. 31. And the doc- 
trine feems juit, as (on conviction) a judge may refpite, i 
and a merciful King pardon. T'he ancient doctrine, (tha 

it would juftify) if now in force, might open a door to 
many Villanies. . And in this commercial fate, thofe who 
can labour need not fear ftarving. Thofe that cannot, 
and who are poor, the laws have made a provifion for, 

Bunting, of game and prey, fee Game and Deer- 
fralers. 

The 4 & 5 W. & M. c. 23. gives full cofts again an 
inferior tradefman, apprentice, or other diffolute perfon 
convicted of a trefpafs in hawking, bunting, fifhing or 
fowling in another’s land. Upon this ftatute it hath been 
adjudged, that if a perfon be an inferior tradefman, as, 
a clothier for inftance, it matters not what qualification 
he may have in point of eftate; but, if he be guilty, id 
fuch trefpafs, he fhall be liable to pay full cofts. L. 

149. Black. Com. 3 V. 215. 

Notwithftanding ail the game laws, and the various 
qualifications for hunting pointed out by ftatutes, which 
imply a power for perfons fo qualified to hunt, according 
to Black/tone, “ No man but he who has a chafe, or free 
‘© warren, by grant from the crown, or pre Cription, 

“ which fuppofes one, can juftify hunting or /parting 

«< another man’s foil, nor indeed, in thorough ito of 
“Common law, either hunting or {porting at all, 

2V. 416. Perfons fo hunting are liable to actions of ee 
pals, dy the poffifors of the land. 2¥. 418. and to the 
fame purport, 4 V. 174. 

By 1 Hen. 7. c. 7. Unlacwful bunting, inany beast, 
park or warren, not being the King’s property, by nigh i 
or with painted faces, declared to be felony, A 
g Geo. 1. c. 22. Appearing armed with faces black ed, » or, 
difguifed, to Aunt, wound, kill, or fteal deer, to rol a 
warren, or iteal fifh, is rigs without benefit of clergy. 
See Black. Com. 4r. 14 + 

Hurdle, A fledge or eA ufed to draw. sao 
execution. Black. Com. 4 V. 92, 370. fein 

urderferft, A domeftick, or one A the family, he 
the Sax. Ayred, familia, and faf, firmus. _ Bis in 
conveniunt in hundredum fuum quicungue liberi tam hurde 
ferlt guam veas ad dignofcend. va decania pline fi 
Leg. Hote. 8: 

Wurrers... The cappers and hat-makers of ii 
formerly one company of the habardan called. Re 
name. Stow’s Surv. Lond. i j 
Durt, Byrtt, Berk, Are Eaa from theses br h 
i. e. a wood or grove of trees. There are many places in 
Kent, Suffix, and Hamp/hire, which begin and end wi 
this fyllable ; and the reafon may be, becaufe the great Š 
wood called Andrefwald extended through thofe ı counties. w 
Cowell. Wore 

Purfk-Caftle, Is fo called, becaufe fituatert st HA 
woods. So Hurflega isa woody place; and probably from 
thence is derived Hurfley, now Hurley, a village in Be 
Jire. Cowell. {ree 
Hurtardus, Wurtus, A ram or wether, a aa 5 p 
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Agni primo compoto poftquam nati Junt agni vocantur, fe. 
anno hogaltri, € conjunguntur multones cum multonibus, 
hurtardi cum hurtardis, & femelle cum ovibus. Regul: 
Compoti Domus de Farendon. MS. De multoui 
381. de hurtis E&F muricis 207. de hogris 121. ês de a 
100.. Mon, Angl. tom. 2. pag. 
Bus and Want, Words ufed in antient pleadings,- as 
Henricus P, captus per querimoniam mercatorum Flandrie 
imprifonatus, offert Domino Regi hus & hant in ple io a 
fiandum retio, S ad refpondendum pradidis morcatoribus a 
omnibus aliis, qui verfus eum logui voluerint : et diversi we- vee 
niunt qui neka guod dius Hen. P. per hus & hant. 





et ae. 
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monitionem Regis.wel Concilii fui in Curia Regis | ferent corn 5 as hybernagium was applied to wheat and rye’ 

ly 7 quod flabit ibi recto, Se, Placit, coram | which we fill. call avinter-corn; and tremagium to barley: 

Ua AAs 27 H. 3. Rot. 9... See commune | oats, Efc. which we term Jummer corn: this word is like- 

j Johannes Doe & Richardus Roe.. 4 Iaf. | wife writ ibernagium and thornagium. Fleta, lib. 2. cap. 
PELE Prat | 735,fets 185 

D Wife, Are made fo by marriage, and) iypde of and, and Wydegild, See Hide and His 

oined, are accounted but one perfon in law. | dage: 

Baron and Feme. 4ppotheca, In the Civil law, was where the poffeffion 

i Say A There, having been | of the thing pledged remained with the debtor. Inft. 1. 4. 

f busbandry and hofpitality, it was, enacted| t. 6. f 7. Black. Com. 2 V. 159s 

To Byppothecate, A fhip, (from the Lat. Aypotheca, a 


+ 


f the houfes decayed Mould be erected, and 
e land laid to them, by the perfon, his | pledge) Is to pawn the fame for neceffaries ; and a maf- 
&c. who fuffered the decay: aud. they | ter may hypothecate either fhip or goods for relief when 
houfes and lands in repair, by Stat. 39 | in diftrefs at fea; for he reprefents the traders as well as 
ay owners: and in whofe hands foever a hip or goods hy- 
pothecated come, they are liable. 1 Salk. 34. 2 Lil. 
Abr. 195. 
By the Common law, (by which property is to be 
i tried,) the mafter of the fip could not impawn the 
hip; for he has no property either general or {pecial ; 
nor is fuch power given to him by the contftituting him 
mafter ; but the defendant’s counfel faid, that by the 
Civil law. the mafter may in’cafe of neceffity, and when 
he has no other means to provide neceffaries for her, And 
Hobart J. held clearly, that the admiralty law is, that if 
the fhip be in danger/at fea, or wants neccflaries, fo as 
the voyage may be defeated, the mafter, in fuch cafe of 
neceflity, may impawn for money, Gc. to relieve fuch 
extremities by imploying the money fo; for he is trufted 
with the fhip and voyage, and fo may rezfonably be 
thought to have the power implicitly given him, rather 
than fee the whole loit. Hod. 11,12. Bridgman’s cafe. 
A, being in a fhip on the fea, B. who was in it, 
Lin Domo/d and was’ reputed an agent and factor, borrows 100/. of 
paid to the ufe of Au/earles or heufecarles, one | A. upon bottomage (that is, when the money is paid 
te Domefday. ‘ i on the keel of the hip, and the fhip obliged to payment 
Fr. haufeau) A fort of boot, or bufkinmade | of it, and if it be not paid at the time, &c. that he that 
and worn over the ftockings, mentioned j lends the money fhall have the fhip) ; and it was allowed 
i Ae ila to be a good and neceflary cuftom by all; and it was 
. bus, i. e: domus, & fæft, fixus).Is | agreed, that if the mafter, factor, purfer, or he that is 
oufe and land.——-Er in ranco plegio efè | reputed owner of the fhip, borrows money in fuch a 
te am §F domum tenent qui dicuntur. hef- | manner for the neceffaries of ‘a hip, that binds the 
lib. 3. trad. 2. cap.10. See Heord-| owner of the fhip, although the money be not fo imploy- 
“ai ed, and the owner has his remedy againft him that he fo 
put in truft. And ’tis not a good allegation, to have a 
prohibition, to fay that the property was not in him that 
took fuch bottomage. Noy 95. Scarborow v. Lyrius. 
Tis faid the mafter may hypothecate, tho’ the agree- 
ment be made and the money lent at land. Benzen w, 
Jeffries. 1 L: Ray. 152. See Black. Com. 2 V. 159. 
Pyth, A port or little haven to lade or unlade wares 
at, as Queen-hyth, Lamb-hyth, Fe. New Book of Entries, 
fol. 3.+-—De tota medietate hythæ fue in, Sc. cum libero 
introitu EF exitu, Fc. Mon. Angl. 2 par. fol, 1425 
| Alfo a wharf, Ge, See Bith. 

































g of houfes of hufbandry prohibited, 4 H. 
We bin eke Sache the heh Hy Bet Os 
a. ¢.1,2. 39 El. caia Wood not to be 
) tillage or pafture, 35 H. 8. ¢. 17. fed. 3. 
be re-converted to tillage, 5 & 6 Ed.6. ¢ 5. 
. Who may be compelled to ferve in hafbandry, 
J7. How hufbandmen fhall take apprentices, 
Arf. 25. The ftatute of 5 F/..c.\2. concérning 
a quantity of land in tillage, repealed, 35 
Arable land not to be. converted to 
c.2. But not to extend to Northumber- 
Beet. cy ue 
‘(from the Sax. Aus, a houfe and brice, a 


rane ofrence formerly which we. now. call 


menial fervant: it fignifics properly a 
a domeltick : alfo the dome/tical gatherers 
tributes were antiently called bu/carles. |The 
found in Dome/day, where it is {aid the town 


Meet) Houfe-rent, or fome tax or 
nhoufes. Mon. Augl. tom. 3. p. 254+ 
iD opile, Communicants, from the Sax. huffél, 
the holy facrament : and in a petition from 
F. eominfter to King Edward the Sixth, the 
i orth that in their town there were to the 
h èling people. cS f 
ingum. from the Sax. huffinge, i.e. Ton- 
s a court held before the Lord Mayor and 
ndon, and is the principal and iupreme 
and of the great antiquity of this court, 
nourable mention in the laws of King Ed- 
‘: Debet etiam in London, gue efè caput 
emper Curia Domini Regis fingulis septimas 
ve edere. SF teneri ; fundata enim erat 
inflar, SF ad modum ES in memoriam 
Proje, & ufque in hodiernum diem deges S 
tates, S libertates: regia/que con/uetudines an- 
rOj2e, in fe continet s- et confuctudines Juas una 
litate confervat, Fc. Other cities. and 
Ohad a court of the fame name}; as Win- 
jincolny Ee. Fleta; lib. 2. c 55. 4 Int. 
«2, Ci 1, See Court of Huftings, and 


T) 


J- 


Beens bereditas dicitur, antequam adita ft: An ehate 
J in abeyance. Dip. : 

Back, A kind of defenfive coat-armour, worn by 
horfemen in war, not made of folid iron, but of many 
plates fattened together; which fome perfons by tenure 
were bound to find upon any invafion, Walfingham.—lt 
was called /orica, becaufe at firit it was made wich leather, 
Cowel. » 

FBactitation of Marriage, Is one of the firt and prin- 
cipal matrimonial caufes; as, when one of the parties 
boafts or gives out that he or fhe is married to the other, 
whereby a common reputation of their marriage may en- 
fue. On this ground the party injured may libel the 
other in the Spiritual Court; and unlefs the defendant 
undertakes and makes out a proof of the actual marriage, 
he or fhe is enjoined perpetual filence upon that head; 
which is the only remedy the Ecclefiaftical Court can give 


ue and cry, —— Abbas fF saints 





quietas ab omni hutilan & omni alia 
» tom. 1. p. 586. 
‘he feafon for fowing winter corn, be- 
s and Chrifimas ; as Tremagium is the fea- | 
the fummer corn in the fpring of the year: | for this injury. Black. Com. 3 V. 93. 
ere taken fometimes for the differentfesfons;| But if two ‘perfons are not married, and the one fays 
‘ r the different lands on which the feveral| with refpe€t to the other, that he or fhe is her, or his 
grain were fowed ; and. fometimes for the dif-| hufband, or wife; or any thing implying a marriage, 
NS? 6C 5 whereby 


I. Da. E 


whereby the other lofes his or her marriage with a third, 
perfon, or is otherwife actually damnified, we conceive’ 
an action will lie for the {pecial damage; as in other 
cafes of words, not actionable in themielvens but rendered 
actionable, by the damage which enfues. 

Jaitibus, (Lat.) Signifies he that lofeth by default : 
placitum Juum neglexerit, CF jactivus exinde remanfit. For- 
mul. Solen. 159. 

Bamaica, An American ifland, taken from the Spaniards 
in the year 1655, mentioned in the Stat. 15 Car. 2. c. 5. 
See Plantations. 

FBiamaica-wood, (mentioned 15 Car. 2. cap. 5.) Isa 
kind of fpeckled wood, of which are made cabinets, cal- 
led there granadillo. The tree (as they fay) is low and 
{mall, feldom bigger than a man’s leg. 

BJambeaugx, Leg-armour, from jambe, tibia, Blount. 

FJampnum, Furze or gorfe, and gorfy ground ; a word 
uled in fines of lands, &c. and which {eems to be taken 
from the Fr. jaune, i. e, yellow, becaufe ee bloffoms of 
furze or gorze are of that colour. 1 Crok. 

Jannum, or Jaun, Heath, whins, or pi Placita. 
23 H. 3. Noman can cut down furze, or whins in the 
fore without licence. Manwood, cap.25. num. 3. 

é Bacques, Small money, according to Staundford. S. P. 
bata: (ols 

Bar, (Span. Jarro, i. e. an earthen pot) With us it 
is taken for an earthen pot or veflel of oil, containing 
twenty gallons. 

Barrock, (mentioned in ftat.1 R. 3. c. 8.) Isa kind 
of cork, or other ingredient, which this ftatute prohibits 
dvers to ufe in dying cloth. 

Daun, (Fr. Jaune, i.e. yellow colour.) Preterea con- 
cedit abbati S conv. hominibus eorum de Stanhal de Je F 
de heredibus Juis colligere jaun &F feugere E&F breue & 
geneltam per terram Juam fine impedimento, ée. Charta 
Will. de Bay, fine dat. Doubtlefs here jaun is ufed for 
furz or gorfe, which we now in law Latin call jampnum, 
and ancicntly jaunum; as, Decimas illius jauni in Dunhe- 
ved. Pl. Afi 22 H. 3. Cowell 

FBPbernagium, bibernagium, ybernagium, Seafon for fow- 
ing winter-corn. Et arabit unam acram, Jeminabit 
cun femine domini, eandem herciabit, videlicet, dimidiam 
acram ad ibernagium & dimidiam. ad tremagium, ES cu- 

riabit de fæno domini. Cartular. Abbat. Glafton. MS. 
fol. gi. a. 

Fceni, The people of Sufolk, Norfclk, Cambridgefbire, 
and Huntingdonjbire. Law Lat. Dit. . 

Ach Mien, (From the German) Is the motto belonging 
to the arms of the Prince of Wales, fignifying I ferve: It 
was formerly the motto of Fecha, King of Bohemia, flain 
in.the battle of Crefj, by Edward the Black Prince; and 
taken up by him to shew his fubjection to his father King 
Edward 3. 

Fcona, (Iconia) A figure or reprefentation of a thing. 
Matt. Parif: 146. Hoveden 670. 

Jüus orbus, A maim, bruife, or {welling ; any hurt 
without cutting the fkin and fhedding of blood, which 
was called Plaga : It is mentioned in Braon, lib. 2. trad. 
2. cap. 5 S 24. And in the laws of Her. 1. c. 34. 

Fdentitate nominis, Is a writ that lies for him who 
is taken and arrefted in any perfonal action, and commit- 
ted to prifon for another man of the fame name ; in fuch 

cafe he may have this writ direted to the herif, which is 
in nature of a commiflion to inquire, whether he be the 
fame perfon againft whom the action was brought; and if 

not, then to difcharge him. Reg. Orig.194. F. N.B. 

267. Mich. 25 H.8. But when there are two men of 

one name, and one of them is fued without any name of 
place, or addition to diftinguifh him, this writ will not 
lie; and where there are father and fon, &c. of the fame 
name, if there is no addition of 7 junior, the perfon fued is 
always taken fer /enior, and if the younger be sad for 
him, he may have falfe imprifonment, Hod. A 
writ de identitate nominis, itis faid, hath been Wed af- 
ter vérdiét and judgment. Cro. Fac. 623. It lies alfo 
for wee feizing lands or goods of a perfon out- 
fawed, for want of a good declaration of his furname ; 
and officérs fhall take fecurity, to anfwer the value 
of what is feized, if the party cannot difcharge it, on 
pain of double damages. Svat. 37 Ed. 3. c. 2. And this 



















writ fhall be maintainable by executors, be ygi 
H. 6. c. 4. Vide Com. Dig. 3 V. 486. 


Identitate Nominis. 


the perfon fo arrefted, may maintain an action for | 
imprifonment, againft the officer to recover damages, t ho” 
he fues this writ, for immediate relief, from the imprifon- 
ment. 


or outlawed for a criminal offence, being afked wh 
hath to alledge why execution fhould not be aw 
againft him, if he pleads diverfity of perfon, a jury 
be impanelled to try this collateral ifue, viz. the identity 
the perfon. 
prifoner for defence or producing of witnefles, unlefs 
will make oath, that he is not the perfon attainted 
ther fhall any peremptory challenge of the jury be ; 
ed the prifoner. 


61. 
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14 Vin. Abr. 


Where one perfon is by miftake arrefted for inet 


FBJoentity of Werfon. Where a perfon SE f 


This trial is zxfanter, and no time allowed th 


See 1 Sid. 72. Foff. 42, 46. iL 
Black. Com. 4 V. 389. ; 
Jdeots and Ainai: 
Here we fhall confider, 


"i protection of the law. 
Il. How they are to be found Such. Ha 
Ill. Who hath an interef? in, and jurifdi 
them, of appointing proper curators and com 
and their power and duty. 
IV. How far their want of underfianding fall 
to be prejudicial to them in civil refpects. — 
V. How far the want of underftanding aa 
criminal ca/es. 
VI. How far their a&s are good, void, or void 
VII. How they are to {ue and defend. 


T. What perfons are cfleemed ideots and lunatic 
to come within the protection of the law. 
Ideot is a Greek word properly fignifying 
man, who has no publick office. Among the. 
taken for illiteratus, imperitus, and in our Jaw 
compos mentis, or a natural fool. The words o 
tute 17 Ed. 2. c.g. are Rex habebit cuftodiam te 
tuorum naturalium, whereby it appears he muft 
tural fool, that is, a fool a nativitate: for if h 
wife, or become a fool by chance or misfortune, 1 
fhail not have the cuftody of him. Staundf, 
g. F.N. B. fol. 232. If one have und 
meafure a yard of cloth, number twenty. 
the days of the week, er to beget a child, 4 
be counted an deot or natural tool, by the law 
realm. See 4 Rep. Beverley’s cafe. Conwell. — 
The more general defcription of a perfon 
his want of reafon and underftanding, come 
protection of the law, is that of zou compos 
Lit. 246. 4Co. 124. Skin. 1 
There are, (fays my Lord Cofe,) four k 
who may be faid to be nom compos: 1. An i 
non compos from his nativity. 2. One made 
nefs. 3. Lunatick, gui aliquando gaudet lu 
who is zon compos only for the time that h 
ftanding. 4. One that is drunk; which 
from coming within the prcre&ion of the ee 
drunkennefs is an aggravation of whatever h 
Co. Lit. 247, 4 Co. 124. Sees Hale Hif. 
37: and Peer Williams, 3 V. 130. and tit, 
. An ideot is a fool or madman from 
ant one who never has any lucid intervals; t 
King has the protection of him and his eftate, 
his life, without rendering any account ; becaufe 
be prefumed that he will be ever capable of he } 
himfelf or his affairs: And fuch a one 
fon that cannot number twenty, raei days 
week, does not know his father or mother, his 
éc. But thefe are mentioned as inftances only 
or not, being a queftion of fact, muft be tried 
infpection. Dyer 25. Moor 4 pl. 11. Bro. 
N. B. 233. 
But thoi an ideot muft be fo a nativitate, yet 
inquifition it be found, that Æ. is an ideot not 
any lucid intervals per /patium odo gnnorum, this i is 
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an ideot, the adding /patium oéfo annorum is furplufage, 
and fall be rejected. 3 Mod. 43, 44. 2 Show. 171. 
Skin. 5,177. S. C. Prodgers and Lady Frazier. 


2. One made fuch by ficknefs, which my Lord Hale 


calls Dementia accidentalis vel adventitia, and which he 
again diltinguifhes into a total and a parcial infanity, 
from its being more or lefs violent, is fuch a madnefs as 
excufeth in criminal cafes; and tho’ the party alfo in 
every thing elfe be intitled to the fame protection with an 
ideot; and tho’ his diforder feems permanent and fixed, 
yet as he had once reafon and underftanding, and as the 
Taw fees no impoflibility but what he may be reftored to 
them again, it makes the King only a truftee for the be- 
nefit of fuch a one, without giving him any profit or in- 
tereftin his eftate. 1 Hale Hif. P.C. 30. 


3. A lunatick ; this is alfo Dementia accidentalis vel 


adventitia, and takes its name from the great influence 
which the moon has in all diforders of the brainy and 
‘tho’ fuch a one hath intervals of reafon, yet during his 
phrenzy he is intitled to the fame indulgence as to his 
atts, and ftands in the fame degree with one whofe diforder 
is fixed and permanent. 4 Co. 125. Co. Lit. 247. 1 
Hale Hif. P. C. 31. 
= 4, One made mad by drunkennefs, which is called 
Dementia effe@ata; and tho’, as has been faid, fuch a 


a perfon by the unfkilfulnefs of his phyfician, or by the 
contrivance of his enemies, eat or drink fuch a thing as 
caufeth phrenzy, this puts him in the fame condition with 
any other phrenzy, and equally excufeth him ; alfo if by 
one or more fuch practices an habitual or fixed phrenzy 
be caufed, tho’ this madnefs was contracted by the vice 
and willof the party, yet this habitual and fixed phrenzy 


thereby caufed puts the man in the fame condition, as if 


the fame was contracted involuntarily at firt. 
19. a. Crom. Fuftice 29. a. Co. Lit. 247. 
ae at 
` But tho’ this fubjeé&t of madnefs may be {pun out to a 
greater length, and branched into feveral kinds and de- 
` grees, yet it appears that the prevailing diftinétion herein 
n law is between ideocy and lunacy; the firk a fatuity a 
nativitate, vel dementia naturalis, which excufeth the 
i Te and profits of his eftate during his life, 
without being obliged to render any account for the fame; 
the other accidental or adventitious madnefs, which, whe- 


Plow. 
1 Hale Bif. 





ther permanent and fixed, or with lucid intervals, goes 
r the general name of lunacy, and equally excufeth 
ge y. qually 


‘under 
ie as to acts done during the phrenzy ; but herein 
; they differ, that in the latter cafe the King, as has been 


faid, is only a truftee for the lunatick, and accountable 


= tohim, if he happens to be reftored to his underftanding, 


orto his reprefentatives, if it happen otherwife. 3 New 


Abr. 80. 4Co. 125. a. 


Il. How ideots and lunaticks are to be found fuch. 
_ Every perfon of the age of difcretion is in law pre- 
famed to be of found mind and memory, unlefs the con- 
trary appear ; and this rule holds as well in civil as cri- 
minal cafes. 1 Hale Hift. P. C. 33. 

The trial of ideocy, madnefs or lunacy in civil cafes, 
and in order to the commitment or cuftody of the per- 
fon and his eftate, which belongs to the King, either to 

_ htis own ufe and benefit, as in cafe of ideocy, or to the 


ufe of the party, in cafe of accidental madnefs or lu- | 


nacy, is by writ or commiffion to the fheriff or efcheator, 

or particylar commiffioners both by their own infpection 

ee inquifition to inquire, and return their inquifition 
into the Chancery ; and thereupon a grant or commit- 

ment of the party and his eftate enfues: And in cafe the 
-= party or his friends find themfelves injured by the finding 
him a lynatick or ideot, a fpecial writ may iffuc to 
bring the party before the Chancellor, or before the 
King, to be infpected ; and if, on examination, it ap- 
= pear the party is no ideot, the whole commiffion and 
office all be difcharged without any traverfe or mon- 
 firans de droit. 9 Co.31.a. 4 Co.126. And for this 
wiit of jdjota inguirendo, fee Fitz. N. B. 232, 3. 


= 





fea nding s for the inquifition having found the party | 


perfon be not intitled to the protection of the law, yet if 


/ as to his ats, and intitles the King to the receipt 
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Alfo the party foutid an idiot or lunatich may traverfe 
the inquifition, as may any other perfon having a title to 
the land, and therefore it is faid, that by the ftatute 18 
Hen, 6. c. 6. there ought to be a month’s time between the 
return of the inquifition and the grant of the cuftody and 
lands, in order for the parties to come in and tender fuch 
traverfe. Skin. 178. 

If by inquifition a perfon be found a /unatick, and the 
cuftody granted to 7. $. and the party thus found bring a 


Jeire facias to fet afide the inquilition, the committee of 


the lunatick cannot plead nor join iffue in fuch feire fa- 
cias; for he can have no intereft in the eftate of the lu- 
natick, being only in the nature of a bailiff to the King, 
and therefore his duty is to inform the King’s Attorney 
General of the nature of the affair, who is the proper per- 
fon to conteft the matter in behalf of the King. 2 Sid. 
124. Sufan Thorn. v. Cowards. 

As to ideocy, lunacy or madnefi, which excufes in 
capital cafes, itis not neceflary that it was found by in- 
quifition that the party was a madman, ideot, or lunatick, 
previous to the commitment of the fact; for if he was 
a&ually mad at the: time of the fat committed, this 
fhall excufe ; and this regularly is to be tried by an inqueft 
of office to be returned by the fheriff of the county where- 
in the court fits for the trial of the offence; and if it be 
found that he was a@ually mad, he fhall be difcharged 
without any other trial; but if they find that the party 
only feigns himfelf mad, and he refufes to anfwer or 
plead, he fhall be dealt with as one who ftands mute. 
ZOn ADe 12 Geum u Dron GohelOke hla Ang, LOM ISAs 
Sav. 50, 57. 1 Hawk. P..C.. 2. 1 Hal. Hif. P.C. 


Alfo in cafe a man in a frenzy happen by fome over- 
fight, or by means of the gaoler, to plead to his indict- 
ment, and is put uponhis trial, and it appears to the 
court upon his trial that he is mad, the judge in difcre- 
tion may difcharge the jury of him, and remit him to 
gaol to be tried after the recovery of his underftanding, 
efpecially in cafe any doubt appear upon the evidence 
touching the guilt of the fact, and this in favorem vite ; 
and if there be no colour of evidence to prove him guil- 
ty, or if there be a pregnant evidence to prove his in- 


Janity at the time of the fact committed, then, upon the 


fame favour of life and liberty, it is fit it fhould be pro- 
ceeded in the trial, in order to his acquittal and enlarge- 
ment. 1 Hal. Hift. P. C. 33,36. 

So if a perfon during his iz/anity commits a capital of- 
fence, and recovers his underftanding, and being indiét- 
ed and arraigned for the fame, pleads Not guilty, he 
ought to be acquitted ; for, by reafon of his incapacity, 
he cannot act felleo animo, 1 Hal. Hift. P. C. 36. 


Il. Who hath an intereft in, and jurifdiGion over them, 


of appointiug proper curators and committees, and 
their power and duty. 


It feems to be agreed at this day, that the King as 


parens patria hath the protection of all his fubjeéts, and 


that in a more peculiar manner he is to take care of all. 
thofe who, by reafon of their imbecillity and want of 
underftanding, are incapable of taking care of them- 
felves; this, in fome books, is called a prerogative in the 
crown, and in others a regium munus, or duty which the 
King owes to his fubjeéts in return to their fubjection and 
allegiance to him. Staund. Prerog. cap. 9. fel. 33. 2 
Inf. 14. 4 Co. 126.a. Dyer 25. 

Lord Coke is of opinion, that by the Common law 
the King had no prerogative in the cuftody of an 
ideot’s lands, but that the fame belonged to the lords 
of whom the lands were holden, and that the fame 
was given to the King by fome aĉ of parliament after 
the making of Magna Charta, and before the ftatute 
de prerogativa Regis 17 Ed. 1. cap. 9. In 4 Co. Beverley’s 
cafe, he fays, that this prerogative was by the Common 
law, and that the ftatute de prerogativa Regis is only de- 
clarative thereof. 2 Inf. 14. 4 Co. 126. 

But however that may be, now, by the ftatute de præ- 
rogativa Regis, or 17 Ed, 2. cap. Q. it is enacted, that 
the King fhall have the cuftody of the lands of natural 


fools, taking the profits of them, without wafte or de-' 


ftruétion, 
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Mustion, and fhall find them their neceffaries, of whofe 


fees foever the lands be holden; and afterthe death of 
fuch ideots, he fhall render i it to the right heirs, fo that 
fuch dots fhall not alien, nor their heirs be ditinherit- 
ed. 

And by cap. 10. of the faid ftatute, “ The King fall 
provide when any (that before time hath had his wit and 
memory) happen to fail of his wit, and there are many 
per lucida intervalla, that their lands and tenements fhall 
be fafely kept without wafte and deftraétion, and that 
they and their houfhold fhall live and be maintained com- 
petently. with the profits of the fame, and the'refidue, be- 
fides their fuftentation, fhall be kept to their ufe; to be 
delivered unto them when they come to right mind; fo 
that fuch lands and tenements fhall in no wife be aliened, 
and the Kine fhall take nothing to his own ufe; and if 
the party die in fuch eftate, then the refidue fhall'be dif- 
tributed for his foul, by the advice of the ordinary.” 

This diftinction, eftablithed by this ftatute, ‘between 
the King’s intereft in the lands of an idvot and lunatick, 
is laid down and admitted in all the books which fpeak 
of this matter; and on this foundation it hath been re- 
folved, that the King may grant the cuftody of an 
idect and his lands to a perfon, his heirs and executors, 
and that he had the fame intereft fuch a one as he had in 


his avard by the Common law. “Bro. Ideot, 4, 5. Dyer 
2g. (Moor 4: phi r2. © P And. 23. 4 Co. 127. Co. Lit. 
247. 


. But though a Junatick is by commiffion to be under 
the care of the publick, and fuch committee isto be ap- 
pointed for him by the Lord Chancellor, whofe atts 
are fubje to the controul and correction of the court of 
Chancery ; yet fuch a one, whether fo appointed, or 
whether ‘he of his own head tala upon him the care and 
management of the eftate of a Junatich, is but in nature 
of a bailiff or truftee for him, and accountable to him, 
his executors or adminiftrators. 4 Co. 127. 2 Chan. 
Ca. 239. 

And as the committees of a Junatick have no intereft, 
but an eftate during pleafure, it has been ruled, that they 
cannot malke Jeafes, nor any ways incumber the Juna- 
ticks eftate, without a f{pecial order from the court of 
Chancery, where the profits are not fufficient to main- 
tain the /unatick. 1 Vern. 262. Fofter v. Merchant. 

Alfo where 2 /unarick, before he became fuch, made 
a mortgage of good part of his eftate for so/.'and the 
committee transferred this mortgage, and took up 3 or 
400 4. more upon it; and it was held by my Lord Keep- 
er, that the mortgage fhould ftand but a feeurity for the 
502.-only, 1 Vert 262, 263. 

And though the King, as has: been faid, has the fole 
direction ‘ond management of ideots, &c. yet a private 
eb ge may confine a fiind who is mad, and bind and 


eat him, érc in fuch a manner as is properti in fuch cir- 
cna aieicees 2 Rol. Abr. 546. 
And alfo’ by the 12 Am. cap. 23. “réciting, that 


whereas there are fometimes im parifhes, towns and places, 
perfons of little or no eftate, who by lunacy, or other- 
wife, are furioùfly mad, and dangerous to be permitted 
to go abroad, and by the laws in being the juftices of 
peace and officers have not authority to reftrain and con- 
fine them, ‘itis enacted, “© That it hall ”ånd ‘may be 
lawful for any two juitices'of the peace, where fuch Zu- 
matick or mad perfin Mall be found, by warrant under 
their hands and feals, directed to the conftablées, charch- 
wardens and overfeers of the poor of fuch parith, town 
or place, or fome of them, to caufe fach perfon to be 
apprehended and kept fafely locked up in fach place with- 
in the county where fach parih or town thall lie, as 
fuch jaitices Mall, under their hands and feals, direct and 
appoint ; and (if fuch juftices find it neceffary) to be 
there chained, if the lat legal fettlement of fuch per- 
fon fhall be ‘in any parifh, town or place within fuch 
county; and if fuch fettlement fhail not be there, then 
fuch perfon thall be fent'to the place of his or her laft 
legal fettlement, as vagrants by this at are’ diretted to 
be. fent, (whipping excepted) and fhall be kept fafely lock- 
ed up or chained, as aforefaid ; and the charges of | keep- 
ing and maintaining fuch perfon during fach reftraint, 


his right, and to his capac Yj oF ae 


(which fall be for and during fuch time only, as fuch | 


the lord; but from the Ree of the m: 

























































paa by vitje? of two or more pitied 
county, town or place where fuch fettleme 
out of the eftate of fach perfon, if 
efate to pay and fatisfy'thé fame, over and 
fhall be fuiicient to maintain his wife and 
he hath any; and if he hath not fuch a 
the charges of the keeping and maintaining 
during fuch reftraint, hall” be fatisfied an 
ways and means as the poor of fuch parih, 
place, are by the Jaws in being to be provided fe 
« Provided, that this aé, or any thin 
therein, fhall not extend, or be conftrued to 
refrain or abridge the prerogative of the 
power or authority of the Lord Chancellor, L ; 
or Commifiioners of the Great Seal for the ti time 
or of the Chancellor, or Vice-Chancellor of ‘the 
Palatine of Lancofer for the time being, or of 
berlain or Viee-Chamberlain of the County Pal 
Chefter for the time being, touching or cone cern i 
premiffes.”” 
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IV.) How far their abet is sundesfaning 
J idto be prejudicial to them in civi! 

An idect, or perfon son compos, may inhe 
the law, in compafion of their natural infir rmit 
fumes them capable of property. Co. Lit, 2, 
Alfo an ideot, or perfon of non-fane mem 
chafe, becaufe it is intended for their bene! 
recovery of their memory they agree g 
avoid it; but if they dié during their | 
may avoid it, for they fhall not be fabjeét 
of perfons who want capacity to vonage 


memory recovered, the /unatick, or per 
die without agreement to the purchafe, th th 
avoid it, Co. Lit. 2. 2 Vent. 203. 
If an ideot or Iunatick marty, and die, 
be endowed; for this works no forfeiture ag 
King has only the cuftody of the inheritan 
and the power of providing for him and a 
other ; but in both cafes the freehold 
in the ideot Or lunatich; and t a 
to an dot or linatick after inarriage, ¢ My; hek 
office found, takes thofe lands into his cuftod 
them over to another, as committee, m the 
yet this feems no reafon why the hufband 
tenant by the curtefy, or the wi “ft 
title does not begin to any purpole e til 
hufband or wife, when the King’s title is. 
Lit. 31. a. 4 Co. 124), 125, Yer fe 
L Vern. 10. i 
A lunatick hall be tenant by Kite ur 
have dower; fo tho’ a woman, bein 


becaufe eta cannot be filings in her, ¥ V 
her underftanding by the act of God. a r 

Ifa perfon non compos be diffeiffed, 
this, it is faid, takes away his entry, x 
the heir; for regularly 1 the zon. compos. 
alledge the difability in ‘himfelf, beca 
fuppofed con{cious of it, nor is he all 
time, -to alledge it, for ; 


there d is no certain time wl 


and ther the ats during his hi will b 
charged, ‘and aftefwards: the c 1 m i 
in no other way can the 7 zo W 
Co! Lit: 247. E 

A perfon nor compos, being lord of a ac 
may make grants of copyhold _ eftates, for 
do not take their perfection from any power.¢ 


they have been demifed’aa ee 
4 Co. 23... Co. Copyholder 79, 107, í 
Ideots and lunaticks are both by. 
likewife by the Common Taw, incapable 
tors or adminiftrators ; for thefe difabi es 
not only incapable of executing the truft rep 
but alfo by their in/anity, and want of underfta 









they are incapable of determining whether they will take 
el them = execution of the truft or not. Godolph. 
Orph. Leg. 86. 

Wherefore it hath been agreed, that if an executor be- 
come non compos, that the {piritual court may, (on account 
of this natural difability,) commit adminiltration to an- 
other. 1Sa. 36, 

An ideot or perfon non compos, being robbed, fhall be 


bound by a fale of his goods in a market overt. 2 Inf. 
23. Vide laft claufe, in Div. V. 


criminal cafes. $ 
It is laid down as a general rule, that żdeots and 
Tanaticks, being by reafon of their natural difabilities in- 
‘eapable of judging between good and evil, are punifhable 

by no criminal profecution whatfoever. 1 Hawk. P. 
€ 2. 

And therefore a perfon, who lofes his memory by fick- 
nefs, infirmity, or accident, and kills himfelf, is no 
filo de fe. 3 Inf. 54. 

So if a man give himfelf a mortal ftroke while he is 
non compos, and recovers his underftanding, and then dies, 
he is not felo de fe; for tho? the death compleat the homi- 
cide, the act muft be that which makes the offence. 1 

Hale Hift: P. C. 4.12. 

Butit is not every melancholy or hypochondriacal dif- 
temper that denominates a man xon compos, for there are 
few who commit this offence, but are urider fuch infirmi- 
‘ties; but it muft be fuch an alienation of mind that 
renders them to be madmen, or frantick, or deftitute of 

theufeof reafon. ibid. , 

-Andas a perfon xox compos cannot bea feb de fe by 
_ killing himfelf ; fo neither can he be guilty of homicide in 
Killing another, nor of petit tréafon; alfo if one who is 
committed for a capital offence become non compos before 
conviction, he fhall not be arraigned ; and if after con- 
vittion, he fhall not be executed. 74. 30.1 Hawk. P. 
hoy 
It feems to have been anciently holden, (in refpe of 

_ that high regard which the law has for the fafety of the 
King’s perfon,) that a madman might be punifhed as a 
traitor for killing, or offering to kill the King ; but this 

- is now contradicted by better and later opinions. Fitz. 
Coron. 351. Regi, 309. 4 Co. 124. 6. 1 Roll. Rep. 


A V, How far the want of underflanding will excufe in 


324. 
the great difficulty in thefe cafes is, to determine 
where a perfon fhall be faid to be fo far deprived of his 
fenfe and memory, as not to have any of his ations im- 
puted to him; or where, notwith{tanding fome defects of 
_ this kind, he {till appears to have fo much reafon and 
underftanding as will make him accountable for his ac- 
tions, which Lord Hale diftinguifhes between, and 
calls by the name of Total and partial infanity; and 
tho’ it be difficult co define the indivifible line that divides 
_ perf and partial infanity, yet, fays he, it muft reft 
upon circumftances, duly to be weighed and confidered 
both by the judge and jury, left on the one fide there be 
a kind of inhumanity towards the defects of human na- 
_ ture, or on the other fide too great an indulgence given 
to great crimes; and the beft meafure he can think of 
is this: Such a perfon, as labouring under melancholy 
diftempers, hath yet ordinarily as great underftanding as 
“achild of fourteen years commonly hath, is fuch a perfon 
as may be guilty of treafon or felony. 1 Hale Hift. P. C. 


~ Ithath been already obferved, that he who is guilty of 
any crime whatfoever thro’ his voluntary drunkenne/s, 
fhall be punifhed for it as much as if he had been fober. 
Vide fupra. 
 Alfo he who incites a madman to doa murder, or 
er crime, is a principal offender, and as much punith- 
able as if he had done it himfelf. Keilw. 53. Dalt. cap. 
95 Hawk. P.C. 2. 
_ | And here we muft obferve a difference the law makes 
between civil fuits that are terminated in compenfationem 
damne illati, and criminal faits or profecutions, that are 
ad peenam & in vindidlam criminis comniffi; and therefore 
it is clearly agreed, that if one who wants difcretion com- 
_ Jits a trefpafs againft the perfon or poffeffion of another, 
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he fhal! be compelled in a civil a€tion to give fatisfattion, 
for the damage. 2 Roll. Abr. 547. Hob. 134. Co, Lita 
247. 1 Hawk. P.C. 2. 1 Hal. Hif. 15, 16, 33. © 


VE. How far their ađs are good, void, or voidable. 

We muft “firt diftinguith between aéts done by ideots 
and lunaticks ix pais, and in acourtof record; that as 
to thofe folemnly acknowledged in a court of record, as 
fines and recoveries, and the ufes declared on them, they 
are good, and can neither be avoided by themfelves nor 
thei? reprefentatives ; for itis to be prefumed, that had 
they been under thefe difabilities, the judges would not 
have admitted them to make thefe acknowledgments, 4 
Co. 124. 2And.145. Co. Lit. 247. sega 

Therefore if a perfon non compos acknowledges a fixe, 
it fhall ftand again{t him and his heirs, for tho’ the judges 
ought not to admit of a fine from a madman under that 
difability, yet.when it is once received, it fhall never be 
reverfed, becaufe the record and judgment of the court 
being the higheft evidence that can be, the law prefumes 
the conuzor at that time capable of contracting; and 
therefore the credit of it is not to be contefted, nog the 
record avoided by any averment againft the truth Of it. 
4 Co. 124. 2 Infl. 483. Bro, tit. Fines 75. Caw Lit. 
247. s ; i 

So in cafe of a fe levied by an, idest, it fhall ftand 
againft him and his heirs; for no averment of żdeocy 
can‘ vacate the fne; nor will an office, finding him an 
ideot a nativitate, be fufficient to reverfe the fine, for 
that were'to leffen the credit of judgments in courts of res 
cord, by trying them by other rules than themfelves. 2 
And. 193. 4 Co. 124. fee 

As to ats done by them iz pais, they are diftinguifhed 
into void and voidable, tho’ as to themfelves, they are 
regularly unavoidable, becaufe’no man is allowed to dif- 
able himfelf, for the infecurity that may arife in contracts 
from counterfeited madnefs and folly ; befides, if the; 
excufe were real, it would be repugnant that the party 
fhould know or remember what he did ; but their heirs 
and executors may avoid fuch acts in pais, by pleading 
the difability ; becaufe if they can prove it, it muft be 
prefumed real, fince nobody can be thought to counterfeit 
it, when he can expect no benefit from it himfelf.. 4 Co. 
124-5. Beverley’s cafe. Bro. tit. Fait 62. F. N. B. 202. 
Cro. Eliz. 398. l ; 

if an ideot or lunatick enter into recognizance, Or 

acknowledge a fłatute, neither they themfelves, nor their 
heirs nor executors can avoid them ; for thefe are fecu- 
rities of a higher nature than fpecialties and obligations, 
which yet they themfelves cannot avoid, and being mat- 
ters of record, and equivalent to judgments of the fuperior 
courts, neither they themfelves, their heirs nor executors,: 
can avoid them. 4 Co. 124.4. 10 Co. 42.6, 2 Infi 
483. Bro. Fait Inrol. 14. 
‘If parceners of non-/ane memory make partition, wn~ 
lefs it be equal, it fhall only bind the parties themfelves, 
but not their ifue; And the reafon it binds the parties 
themfelves is the fame that all other contraéts bind them, 
viz. becaufe no man is admitted to ftultify himfelf: And 
the reafon their ifue may avoid fuch partition is the fame 
likewife for which they may avoid all other contracts made 
by fuch anceftors during their in/anity, viz. becaufe they 
may be admitted to fhew the incapacity of their anceftors, 
and fo avoid all aéts done by them during that time. Co. 
Life 60Gb ‘ 

Altho’, as hath been obferved, according to the ftrict 
rules of law no perfon’ is allowed to ftultify him({elf, yet 
it feems that even at law, the contraés of ideots and luna- 
ticks, after office found, and the party legally committed, 
are void, and it muft be at the peril of him who deals 
with fùch a one; and that if afterwards the commiffion 
of lunacy be fuperfeded or difcharged, the xox compos 
fhall be reftored to his legal right: But this, it {eems, 
muft be at the fuit and application: of his committee. 4 Co. 


125. 


Alfo there are frequent inftances in equity, where not 
only ¿deots and /unaticks, who come within the protection of 
the law, but alfo perfons of weak underftandings have been 
relieved, when they appeared to have been impafed upon in 
their dealings and unreafonable purchafes, and fecurities 


‘oba 
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obtained from them fet afide in their favour. 
this fee 1 Chan. Ca. 113, 153. 1 Vern. 155. 
189, 414, 678. and fee tit. Agreements, alfo vide Abr. 
Eg. 279. Ridler v. Ridler, 


Ideots and lunaticks, during their lunacy, are incapable 
of making any will or teffament ; as are alfo perfons grown 
childife by reafon of extreme old age; fo one actually 
if he be fo drunk as to have lott the ufe of his rea- 
fon: But tho’ a perfon who wants underftanding cannot 
make a will, yet the rule herein is not to be taken from 
his not being able to meafure an ell of cloth, tell twenty, 
or the like; but whether he has fenfe enough to difpofe 
Godolph. 


drunk, 


of his eftate with underftanding. Savind. 71. 


Orph. Leg. 25. 


But every perfon making a will is prefumed to be of 
found underftanding, until the contrary be proved; fo 
that the onus probandi lies on the other fide: If the tef- 
tator ufed to „have fits and lucid intervals, and it cannot 
appear whether the will be made in the lucid intervals, if 
nay, tho’ the 
teftator had no lucid intervals, yet if it can be proved 
that he was mad at the time of making the will, if the 
will be a fenfible, orderly will, it fhall ftand; (/ed qu. 
if contefted) but the leaft word of folly in fuch a will, 
on the other hand, if one be a very ideot 
and make a good fenfible will, yet the will fall not 


‘there be no argument of folly in the will; 


overthrows it: 


ftand good. Swinb.72.  Godolph. 25. Dyer 203. 8 


Co. 147 


If a perfon of found memory makes his will, and after- 
wards becomes zon compos, this is no revocation of the 


will; yet a bill will not lie in the life-time of the non com- 


pos, to eftablifh the teftimony of the witnefs in perpetuam 


rei memoriam to fuch a will. Godolph. 26. 4 Co. 126. 


I Vern. 105- 


By the ftat. 4 Geo. 2. cap. 10. it is enacted, ‘* That 
it fhall be lawful for any perfon being ideot, lunatick or 


non compos mentis, or for the committee of fuch perfon in 


his, her or their name, by the direction of the Lord Chan- 


cellor of Great Britain, or the Lord Keeper, or Com- 
miffioners of the Great Seal for the time being, fignified 
by an order made upon hearing all parties concerned, on 
the petition of the perfon for whom fuch perfon being 
tdeot, lunatick or non compos mentis, Thall be feifed or pof- 
feffed in truft, or of the mortgagor, or of the perfon in- 
titled to the monies fecured by or upon any lands, Efc. 
whereof any fuch perfon being ideot, lunatick or non 
compos mentis, isor are, or fhall be feifed or poffeffed by 
way of mortgage, or of the perfon intitled to the redemp- 
tion, to convey and affure any fuch lands, tenements or 
hereditaments in fuch manner asthe Lord Chancellor, EFt. 
fhall by fuch order fo to be obtained direé to any other 
, perfon, fuch conveyance fo tobe had and made, fhall be 
as good and effectual in law, to all intents and purpofes, 
as if the faid perfon being żdeot, Junatick, or non compos 


mentis, was. at the time.of making fuch- conveyance of 


fane mind, memory and underftanding, and not /deot, 
lunatick or non compos mentis, or had by him, her or them- 
felves executed the fame.” 

And it is further enaéted, That all and every fuch per- 
fon, being ideot, ĉc and only truftee or mortgagee as 
aforefaid, or the committee of fuch perfon being ideor, 
lunatick ornon compos mentis, and only fuch truftee or mort- 
gagee as aforefaid, fhall and may be impowered and com- 
pelled, by fuch order fo as aforefaid to be obtained, to 
make fuch conveyance or affurance as aforefaid, in like 
manner as truftees or mortgagees of fane memory are 
compellable to convey, furrender or affign their truft- 
eftate or mortgages. 


VIL. How they are to fue and defend. 

When an ideot doth fue or defend he fhall not appear 
by guardian, prochein amy or attorney, but he muft be 
ever in proper perfon. Co. iit. 135.6. E.N. B. 27. 
Theftatute of Wefim. 2: cap. 15. extends nottoan ideot. 
2 Infl. 390. 

But otherwife of him who becomes zon seni mentis ; 
for he fhall appear by guardian, if within age, or by at- 
torney if of -full age» 4 Co. 124.6 Palm 520, & 
wid. 2 Sund, 335. 


But for 
2 Vern. 
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If a trefpafs be committed in the lands of a lunatick — 
who is legally committed, the committee cannot bringan — 
action of tre{pafs ; but this muft be brought in the name of 
the lunatick. 2 Sid. 125. 

Iffa lunatick be fued, he muft have a committee aligned 
to him to defend the fait, 1 Vern. 106. 

For more learning on this Jubjet, fee 3 New Abr.: tit. 
Ideots and Lunaticks. See Luzaticks. 

Pocota inquirendo bel Eraminando, Isa writ toexa- — 
mine whether a perfon be an ideot, The King having the 
proteétion of his fubjects, and the government of their lands . 
who are naturally defective in their underftanding; for this” 
purpofe the writ de idiota inquirendo, Fc, is iffued, directed 
to the fheriff to call before him the party fufpected of ideocy, 
and to examine him and inquire by a jury of twelve men, 
who are to be on their oaths, whether the party is an ae 
or not, vx. If, he be of fuflicient underftanding and dif- 
cretion to manage his eltate, or not fo; and if pai ‘ 
birth he hath been a perfect ideot, by reafon whereof the 
cuftody of his lands and tenements ought to belong to the 
King; or if by any misfortune, he hath fallen into, fuch 
infirmity, ce. and by what, €¥c. and of his age, and 
lands, and who holds them, ec, and when the inguifie 
tion is taken, the herif is to certify it into the Chancery > 
And the party may be afterwards examined by the Lord 
ea oc, F. N. B. 232. Reg. Orig. a Do 


PH and ee thefe eight days begin at the 
day of the month, and continue to the fifteenth erg i 
other months they begin at the fixth day, and laft to the 
thirteenth. But it is obfervable, that only the laf a 
called Ides, the firft of thefe days is the eighth Ides, 
fecond day the feventh, the third the fixth, i. e. the eigh 
feventh, or fixth day before the Ides; and fo it is o E r 
reft of the days; ; wherefore when we fpeak of the Idi ni p 
any month in general, it is to be taken for the ifea Ne 
or thirteenth of the month mentioned, See Caleuds, _ a 

Podienefs. Idle and diforderly perfons ible beinne ‘ 
prifoned in the houfe of correction for one : nt fe 
L7‘Ge0ui 2s 6055 which vide, and Black. Com. 4V. 169 
170. 

i cute fe tai idoneare fe, To purge hi nfelf — 
by oath of a crime of which he is accufed, Leg. He q 
cap. 15. where the word idoneus is taken for innocent. 
But he is faid in our law to be idoneus homo, W 
thefe three things, Aonefly, knowledge, and abili 
if an officer, &c. be not idoneus he, may be di 
8 Rep..41. See E relearione. 
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in e Canuti, cap. 7. n pis viz. us DC E 


cornfned, &F fiat voluntas Dei. a A 
Jeman, Sometimes ufed for yeomen. Cowell. eke 
Beotaile, Is compounded of the Fr. Pay fille, De 

Ego lapfus Jum, and fignifies an overfight in pleading or 

other law proceedings. It is when the parties to any fuit 

have gone {o far that they have joined iffue, whi 
tried, or is tried by a jury or inqueft, and this pleadi 
or iffue is fo badly pleaded or joined, that it will be. 

if they proceed; then fome of the parties may by 
counfel thew it to.the court, as well after verdi&t give 
before judgment, as before the jury are charged ; th 

ing of which defects by the counfel was often, w 

jury came into court to try the iffue, by faying, 

que ye ought not to take; and if after verdi&, by fayi 

To judgment you ought not to go, &c. Therefore 

avoiding the frequent delays in fuits by fuch fuggeftic 

feveral ftatutes have been made. Terms de Leye o 
In an afump/it, the defendant pleads Not sain 

thereupon iflue is joined, and found for the „plaintif 

fhall have jugment, tho’ itis an improper ifue in- this 

action ; for as there is a deceit alledged, Not guiltyis a 

Ane UR thereto, and it is butan ifue misjoined, wh 

aided by ftatute. Cro. Eliz. 407. If in debtu 

fingle bill, the defendant pleads payment, without 
pi pii 





_ fingle bill, he hall have judgment, -becaufe the ifue 
= was joined upon an affirmative and a negative, and a 





for the plaintiff, Mich. 37 & 38 Elize 5 


Of the fratutes of jeofails: 
An ill plea and ifue may- be aided by the ftatute of 
fe ails, after a verdict : and if an ifue joined be uncer- 
“tain and confufed, a verdiét will help it. Cro. Car. 316. 
Hob. 113. The statutes likewife help when there is no 
original; and where there is no bill upon the file, 
it is aided after verdi& by ftatute: but when there 
is an original, which is ill, that is not aided, Cro. 
Vanes 185, 480. Cro. Car. 282. The ftatute of jeo- 
fails, 16 8 17 Car. 2. helps a mif-trial in a proper 
county ; but not where the county is miftaken. 1 Mod. 
= 24, And thefe are the /fatutes of jeofails, which help 
errors and defects by mif-pleading in records, procefs, 
_ mif-prifions of clerks, &c. By 32 H. 8. c. 30. it is en- 
_aéted, ““ That if the jury have once. paffed upon the iffue, 
though afterwards there be found a jeofai/e in the pro- 
- ceedings, yet judgment fhall be given according to the 
; verdict.” The 18 Eliz. c. 14. ordains, that after verdict 
= given in any court.of record, there fhall be no ftay of 
_ judgment, or reverfal for want of form in a writ, count, 
_ plaint, &. or for want of any writ original or judicial ; 
= or by reafon of infufficient returns of sheriffs, Gc. But 
= this is not to extend to appeals of felony, indictments, 
oe Bythe 21 Fic. 1. c. 13. ‘if a verdict fhall be given 
im any court of record, the judgment fhall not be ftayed 
or reverfed for variance in form between the original writ 
or bill and the declaration, &¢. or for want of averment 
_ of the party’s being living, fo as the perfon is proved to be 
 inlife; or for that the venire facias is in part mif-awarded ; 
_ for mif-nomer of jurors, if proved to be the perfons re- 
turned; want of return of writs, fo as a panel of jurors be 
returned and annexed tothe writs; or for that the return 

_ offiger’s name is not fet to the return, if proof can be 

made that the writ was returned by fuch officer, &c.” 

‘The ftat. 16 & 17 Car. 2. c. 8. enacts, that judgment 

_ fhall not be ftayed or reverfed after verdi&t in the courts of 
record at Weftminfter, Fc. for default in form ; or for that 
there are not pledges to profecute upon the return of the 
original writ, or becaufe the name of the fheriff is not 
returned upon it; for default of alledging the bringing 

_ into court of any bond, bill or deed, or of alledging or 
bringing in letters teftamentary, or of adminiftration ; or 
for the omiflion of vi E&F armis, or contra pacem; miftak- 
ing the Chriftian name or furname of either party, or the 
 fum of money, day, month or year, &c. in any decla- 

Yation or pleading, being rightly namedin any record, &c. 

preceding; nor for want of the averment of hoc paratus 

ft verificare, or for not alledging prout patet per recordum ; 
for that there is no right venire, if the caufe was tried by 
bid the proper county or place; nor any judgment 
r verdict, by confeflion, cognovit actionem, &c. hall 
be reverfed for want of mifericordia or capiatur, or by 
reafon that either of them are entered, the one for the 
other, But all fuch defeéts, not being againft the 
tight of the matter of the fuit, or whereby the iffue or 
trial are altered, fhall be amended by the judges : tho’ 
not in fuits of appeal of felony, indi€tments, informations 
on penal ftarutes, which are excepted out of the act, The 
22% 23 Car. 2. c. 4. made this act perpetual. 

By 4 5 Aun. c. 16. all the ftatutes of jeofails thall 
= extend to judgments entered by confeflion, zzl dicit, or 
non Jum informatus in any court of record ; and no fuch 

ju ent Mall be reverfed, nor any judgment or writ of 
_ inquiry of damages thereon fhall be ftayed for any defect 

- which would have been aided by thofe ftatutes, if a ver- 

di& had been given ; fo as there be an original writ filed, 
_ Ge, The 5 Geo. 1. c. 13. ordains, that after verdi& 
_ given, judgment fhall not be ftayed or reverfed for defeét 
form or fub{tance, in any bill or writ, or for variance 


in 
ik Se Er from the declaration or any other proceedings. 





Bee Error. And Black. Com. 3 V. 406. 4 V. 369; 432. 
= Note, An a&ion for a falfe return of a member of parlia- 





ment on the ftat. 7 & 8 W. 3. for double damages is re- 


J E W 


medial, tho’ founded on a law that is penal, fo within thë 
ftatutes of jeofails. Wilf. Rep: par. 1. fo. 125; See 
many cafes where a bad original is confidered as none, 
and aided by the ftatutes of jeofai/s; fo a bad plaint in an 
inferior court is aided after verdiét, and confidered as 
none, ‘if it varies from the declaration. Annaly 367. 

Jerfep and Guernfey, Mlands, laws relating to. Vide 
Ife. And Black. Com. 1 V..106. 

Fefe, A large brafs candleftich, with many /conces; 
hanging down in the middle of a church or choir; which 
invention was firft called jefé, from the fimilitude of the 
branches of thofe of the Arbor Jefe : dnd this ufeful orna- 
ment of churches was firft brought over into this kingdom 
by Hugh de Flory, Abbot of St. Auffin’s in Canterbury; 
about the year 1100, Chron. Will. Thorn. 1796., 

Fetlamt, Fetzon, and Jotfon; (from the French jetter, 
ejicere,) Is any thing thrown out of a fhip, being in the 
danget of wreck, and by the waves driven to the fhore. 
See Flot/fam, and 5 Co. Rep. 103. And Black. Com. 1 Vs 
292. 3 V. 106. 

Jefuits, The fociety of Fe/uits was inftituted by Jg- 
natio Loyola, a Bifcayan gentleman.—The moft political 
and beft regulated of all the monaftic orders, and from 
which mankind have derived more advantages, and re- 
ceived greater hurt, than from any other of thefe reli- 
gious fraternities. Robert. Hif. Emp. Char. V. 2 V. 
134, 135, Gc. Born in the King’s dominions and or- 
dained by the pretended jurifdiction of Rome, remaining in 
England, or coming from beyond fea into this kingdom; 
and not fubmitting to fome bifhop orjuflice of peace within 
three days, and taking the oaths, are guilty of high 
treafon ; and receivers, aiders and harbourers of them, 
are guilty of felony. Stat. 27 Eliz. c. 2. Perfons know- 
ing prieits, Je/uits, &c. and not difcovering them to a jul- 
tice of peace, fhall be fined and imprifoned. 22 Car. 2. 
And fee 27El. c. 2. 

Zetos, (Fudei) In former times the Jews and all 
their goods were at the difpofal of the chief lord where 
they lived; who had an abfolute property in them; and 
they might not remove to another Lord without his leave: 
and we read that King Henry 3. fold the Jews fora certain 
term of years to Earl Richard his brother. ‘They were 
diftinguifhed from the Cériftiaws in their lives, and at 
their deaths; for they wore a badge on their outward 
garments, in the fhape of a table, and were fined if they 
went abroad without fuch badges, and they were never 
buried within the walls of any city, but without the fame, 
and anciently not permitted to burial in the country. Matt. 
Parif. 521, 606, &c, There were particular judges and 
laws by which their caufes and contraéts were decided, 
and there was a court of juftice affigned for the Jews. 4 
Inf. 254. A Few may be witnefs by our laws, being 
fworn on the Old Teftament. But by our ancient books, 
Jews, Hereticks, Fc. are adjudged out of the ftatutes 
allowing benefit of clergy. 2 Hawk. P. C. 338. But 
this doétrine we apprehend is now exploded. 

The 53 Hen. 3. is called provifiones dejudai/mo; and by 
the ftatute 18 Ed. 1. the King had a fifteenth granted him 
pro expulfione Fudeorum. In the 16th year of Edw. 1. all 
the Jews in England were imprifoned ; but they redeemed 
themfelves for a vat fum of money: notwithftanding 
which anno 19. of that King, he banifhed them all. Stow’s 
Surv. Lond. 6.3. p. 54. And they remained in banifh- 
ment 364 years ; till Over Cromwell reftored them to 
their trade and worfhip here. See ftat. 1 dun. c. 30. 
concerning Fewi/h parents refufing maintenance to a pro- 
teftant child ; and 19 Geo. 3. c. 4. by which Jews may 
take the oaths to the government, €&c. Stat. anno 26 
Geo 2. ¢. 26. an act was made to permit perfons profefling 
the Yewi/h religion, to be naturalized by parliament ; but 
the very next year, the legiflature thought proper to repeal 
it. 27 Geo. 2, ¢. 1. 

Alterations of the abjuration oath in favour of ‘ews, to 
bė naturalized in America, 13 Geo. 2. c. 7. fe. 3. 

A plaintiff had leave given him by the court to alter 
the Vi/ne from London to Middlefex, becaufe all the fittings 
in London were on a Saturday, and his witnefs was a Few, 
and would not appear that day. 2 Mod. 271. Mich. 
29 Car, 2. C. B. ineale of Barker v, Warren. 


A 
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A Jew brought an action, and the defendant pleaded 
that the plaintif is a Jew, and that all Jews are perpe- 
tual enemies regis & religionis ; judgment f aio, But 
per cur, A Jew may recover as well as a villain, and the 
plea is but in difability fo long as the King fhall prohibit 
them to trade; and judgment for the plaiatif. Z. P. 
R. 4. cites Mich. 36 Car. 2. B. R. 

A Jew was ordered to fwear his anfwer upon the: 
Pentateuch, and that the plaintiff’s clerk fhould be pre- 
fent to fee him fworn. Mich. 1684. Vern. R. 263. 
Anon’. 

The Jews are here by an implied licence, but on a pro- 
clamation of banifhment, ’tis like a determination of let- 
lers of fafe condué to an alien enemy, that was here by 
virtue of fuch letters before, Sc. Arg. 2 Show. 371. in 
cafe of the Eaf-India Company v. Sands. 

Vide Fudai/m, and Wms Rep. 524. Hill. 1718. Vig- 
cent v. Farnandez. And Black, Com. 1 V.375, 449. 4V. 


36s. 

Ferwels. All diamonds and other jewels may be im- 
pra er exported without paying any cuftom duty, We. 

ut not to make void duties granted the Ea/t-India com- 
pany, for jewels brought from places in their limits. 
Stat. 6 Geo. 2. ¢ 7. See Focalia. 

Jfungia, The fineft white bread, formerly called cocked 
bread. Cowell. 

Janis Judicium, Purgation by fire, or the old judicial 
fiery trial. Jd. See Ordeal. 

Bguozamus, (7. e. We are ignorant) Is ufed by the 
grand jury impanelled on the inquifition of criminal caufes 
when they reject the evidence as too weak or defective to 
make good the prefentment againft a perfon fo as to put 
‘him on the trial, in which cafe they write this word on 
the dil] of indictment ; the effect whereof is, that all far- 
ther inquiry and proceedings again{t that party, for that 
fault wherewith he is charged, is thereby Kapped, Bas he 
is delivered without further anfwer. 3 Inf. ie by 
for that time. For, if better evidence can be parani, 
(or partiality in the jury is fufpected) a new bill of in- 
di&tment may be preferred, at another feflions, Ee. 

Jgnozance, (Ignorantia) Which is want of knowledge 
of the law, fhall not excufe any man from the penalty of 
it. Every perfon is bound at his peril to take notice what 
the law of the realm is ; and ignorance of it, though it be 
invincible, where a man affirms that he hath done all 
that in him lies to know the law, will not excufe him. 
Dod. & Stud. 1. 46. (This may be confidered as an 
argument in favour of the pofition, that jurors are judges 
of the Jaw, as well as of the faé.) And an infant of the 
age of difcretion fhall be punifhed for crimes, though he 
be ignorant of the law; bat infants of tender age, have 
ignorance by nature to excufe them ; fo perfons zon compos 

have ignorance by the hand of God. Stud. Compan. 83, 
84. ‘Though ignorance of the law excufeth not, zgnorance 
of the fa& doth: as if a perfon buy a horfe or other thing 
in open market, of one that had no property therein, and 
not knowing but he had right; in that cafe he hath good 
title, and the ignorance fhall excufe him. Dod. B Stud. 
309. Butif the party bought the horfe out of the market ; 
or knew the feller had no right, the buying in open mar- 
ket, would not have excufed. Ibid. 5 Rep. 83. Alfo 
where 3 man is to enter into land, or feize goods, &c. he 
muft fee that what he does be rightly done, or his igno- 
rance fhall be no-excpfe, Wood's Inf. 608. See Black. 
Com. 4 V. 27. 
BPkenilo-Street, Is one of the four Amene ways that 
the Romans made in England, called Stratum Icenorum, 
becaufe it took beginning ad Icenis, which were the people 
that inhabited Norfolk, Suffolk and Cambridgefhire. Camb. 
Brit. f. 343. Leg. Edw. Conf. c..12.. See Watling- 
Street. 
Jlet, By contraction ight, fignifies a little ifland. 
Blount, 
Glleviable, A debt or duty that cannot, or ought not 


minare, EF digare non faftidiret. 


high treafon, 25 Ed. 3. c. 2. A Queen regnant is withią 
the words of the act. 
compaffing, imagining, are fynoninius. 
fuflicient proof of an Overt aét to convict. Black. Com, 


4¥.76,-77, 78, 79, Ge. 

































flay, or arreft upon fhips or merchandife, by publick 
thority. 
commonly of the fhips of foreigners in time of wa 
difference with ftates to whom they are belonging: but b 
an ancient ftatute, foreign merchants in this kingdom ar 
to have forty days notice to fell their effects and dep 
on any difference witha foreign nation. 
The King may grant imbargoes on thips, or employ 
fhips of his fubjeéts, in time of danger, for the 
and defence of the nation 3 but a warrant to fey 
thip, on a private account is no legal imargo, 
Carth. 297. 
or of plague, peltilence, &c. is a kind of im rg 


foipping Oa 


Signifies to mix fpecies with an allay below the; 
of fterling ; which the King by his prerogative ma 
and yet keep it up to the fame value as before : Inha 
of it, is when ’tis raifed to a higher rate, by procl 
1 Hale’s Hif. P. C. 192. 


fon entrufted with goods, wattes and diminifhes th 
word iwbexle is mentioned in feveral ftatutes, pa 
relating to workers of wool, &c. as the flat. 7 Ja 
aoe Uta Car, er ORAA, and 1 Ann. By the form 
which, émbextlers of wool, yarn, or other na 
making of cloth, are to make fatisfaction, or be 

and put in the ftocks ; and by the latter they are to for- 
feit double damages, and be committed to the houfe of 
corre€tion till paid, &c. 
imbexil or illegally difpofe of any woollen, linen, fuftian, 
cotton, or iron materials ; or gloves, leather, fhoes, 
they are intrufted to work up, fhall forfeit doub 
value, or be fent to the houfe of correétion, : 
whipped, and kept to hard labour fourteen da 
for a fecond offence, forfeit four times the value & 
And buyers and receivers are liable to the fame 
Stat. 13~Geo, ‘2. t. 8 
or makes away his matter’s goods, to 4o s, value, i 
me felony without benefit of clergy, by 


oe 


El. t. 4. 
away by 22 Car. 2. ¢, 5 
and mifdemeanors, that fall under this denom 





read falfe ; as where a releafe of an annuity was read to’ at 
illiterate perfon, as a releafe of the arrears only, Ta 
agreed to be releafed. Moor 148. If there is a time li- 
mited for a perfon to feal a writing, in fuch cafe Meany 
thall be no excufe, becaufe he might provide a fkilful man 
to inftru& him; but when he is obliged to feal it upon 
requett, &c. there he fhall have convenient time to be in- 
ftruéted. 2 Nelf: Abr. 946. ht 
Ifaman for great age cannot fee to read, and. san j 
obligation upon falfe reading, he fhall avoid it. Fry 3 
28. Refolved, though he was lettered ; for now he 
all his intelligence by hearing. Alfo wide 9 H. 6. 59 A 
10 H. 6. 6.10. 2Rep.g. Skin. 159. 47 E 3- 3: b. 
17. 44 Ed. 3. 23. 44 Af 30. 3 Ed. 3. “oh 
32. a. 11 Rep. 27.6. Piggot’s cafe. ist 
Bluluminare, To iluminate, to draw in in gold and co- 
lours the initial letters, and the occafional pictures 
manufcript books——Jta ipfe epifcopus Kibros feribere, a 
Brompton, fub a 
1076. Thofe perfons who particularly prattifed this ce ee 


were called illuminatores, whence our /immners. 


Jmages, How to be defaced, 3 & 4 Hd. 6, 6.10. i j 
Bimagining (or compaffing, Sc.) the prees ’5 Death, $. 

































1 Hal. P. C. 101. The terms — 
And there mu& 


Baibargo, (Span. in Lat. Navium dnij Isa 


Stat. 18 Car. 2. c.5. This arreft of fhipp 


27 Fd. 3. 


Prohibiting commeree in the time o 


Fubating of money, (from adultero to corrupt or mit 


FJmbezic, To fteal, pilfer, or purloin ; or where a pe 4 


By a late ftatute, perfons that if 


If any fervant imbexih, 


Talele the King’s armour or “fives is felo 
As to zaval ftores the benet of clergy is 
Other inferior imbezzle: 


to be levied ; as wihil fet upon a debt is a mark for żle- 
viable. 

FBuliterate. If an z//iterate man be to feal a deed, he is 
not bound to do it, if none be prefent to read it, if re- 
quired ; and reading a deed falfe, will make it ypid. 2 
Rep. 3, 31. s man may plead zon ef faum to a deed 


are punifhed by ftatute, 1 Geo. I. c. 25. with fine dad 
prifonment. 

Inbexzling the publick money. IF by hight offices, 
ufual method is by impeachment in parliament. 
Common law the offender is fubje& to a diferetio 
fine and imprifonment. Black, Com. ié poda 










IM P 
al. 128, - 


or vacating records, is a felonious offence 
 againit publick juffice. See 8 Hen. 6. c.12. Black. Com. 





ment or capras; for when-he comes in upon that, hé münt 
plead infranter. 1 Salk. 367. Mod. Cafes 243. And if 


procefs had been continued, he might have been brought 
in the fame term upon an attachment ; and then there 


Ar bracery. See Embracery. j å 
~ Ambzcüs, A brook, a gut, a water-paffage. Somner 
af Ports and Forts, p. 43. 
“Buiboiverp, See Embroidery, 
 Bmmunitics, King Hen, 3. by charter granted to the, 
citizens of London, a general immunity from all tolls, Ese. 
except cuftoms and prifage of wine. Civ. lib. g4. Vide 
Eat London. -i eS 
$ Jmpalare, Ts to putin å pound; by the laws of Hen. 1. | 


could be no imparlance, but he ought to plead ya/anter. 
2 Nelf. Abr. 947. 












Where imparlances are not allowed. 


There are many cafes wherein imparlances are not al- 
lowed ; no imparlance is granted in an homine replegiando ; 
or in an affife, unlefs on good ‘caufe fhewn : nor fhall 
there be an imparlance in an action of fpecial daufum fregit ; 
though it is allowed in general aétions of trefpafs. Hil). 
9 W. 3. 3 Salk. 186. Where ‘an attorney, or other 
privileged perfon of the court, fues another, the defendant 
cannot imparl, but muft plead prefently: if the plaintiff 
fues out a fpeċial original, wherein the caufe of action is 
expreffed, and the defendant is taken on a fpecjal capias, 
he fhall not have an imparlance, but fhall plead as foon as 
the rules are out. 2 Lill. 35, 36: 


6 Qe 
= Given, (Impanellare Furatis) Signifies the writing 
and entering into a parchment fchedule by the theriff, o 
_ the names of a jury fummoned to appear for the perform- 
ance of fuch publick fervice as juries are employed in. 
_ Impanulare was fometimes a privilege granted that a per- 
~ fon thould not be impanelled or returned upon ajury.——- 
on ponatur nec impanuletur ið abliquibus guratis, Sc. 
Paroch. Antiq. 657. See Panel, and Kenneét’s Gily- 





p PE E (Interlocutio, vel licentia interloguendi) Is Of pleading afterwards. 
jena from the Fr. parler, to fpeak, and in the Common 

„is taken for a petition in court of a day to confider, 
or advife what anfwer the defendant fhall make to the 


- agtion of the plaintiff; being a continuance of the 


As to pleadings on imparlances ; a plea to the jurifaice 
tion, may not be pleaded after general imparlance. Raym. 
34 After imparfance, the defendant cannot plead in 


caufe tili another day, or a larger time. given by the 


Court, 
Inparlance is either 
General 


or | 
Special. 


KR d 


eS 


A general imparlance is fet down and entered if general 
terms, without any {pecial claufe, thus ; and now at this 
ayto wit; on Thurfday next after the Octave of St. Hil- 
lary, in the fame term, until which day the aforefaid C. D, 

I defendant had licence to imparle to the bill aforefaid, and 







_ Special imparlance, is where the party defires a farther 
day to anfwer, adding alfo thefe words; Saving all ad- 
vantages, aswell to the jurifdition of the court, as to the 
This parlance is 

had on the declaration of the plaintiff; and {pecial im- 
- parlance is of ufe where the defendant is to plead fome mat- 


writ and detlaration, &c. Kitch. 200: 


_ ters which cannot be pleaded after a general imparlance, 
—- §Rep. 75 


= Jmparlawceis generally to the next term; and if the 
_ plaintiff amend his declaration after delivered or filed; the 
the defendant may impar/ to the next term afterwards, if 


_ the plaintiff do not pay cofts ; but if he pay cofts, which 


are r the defendant cannot ¿mparl. 2 Lill. Abr. 
Se 


i fo if the plaintiff declares againit the. defendant, 
ut doth not proceed in three terms after ; the defendant 


may impari to the next term. Ibid. 


figs Cafes of imparlance, &c. 
(a ean 4 TNS 
-The not delivering a declaration in time is fometimes 
the caufe of imparlance of courfe: and where the de- 
- fendant’s cafe requires a fpecial plea, and the matter which 
be pleaded is difficult ; the court will, upon motion, 
grant the defendant an imparlane, and longer time to 
putin his plea, than otherwife by the rules of the court he 
Ought to have: if theplaintiff keeps any deed, or other 
thing from the defendant, whereby he is to make, his 
defence, imparlance may be granted till the plaintiff de- 
-livers it to him, or brings it into court, and a convenient 
time after to plead. Hill. 22 Car.1 B.R. ` 


In criminal proceedings. 


__ An imparlance being prayed on a defendant’s appearing 
to anfwer an information, it was faid imparlance was for- 
_.merly from day to day, but now from one term to another, 
on the crown fide ; and it was ruled that the defendant 
fhould have the fame time to imparl that the procefs 
would have taken up, if he had ftood out -till the attach- 
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abatement ; if he doth, and the plaintiff tenders an iffue, 
whereupon the deféndant demurs, and the plaintiff joins 
in demurrer, fuch plea is not peremptory ; becaufe the 
plaintiff ought not to have joined in demurrer, but to have 
moved the court, that the defendant might be compelled 
to plead in chief. Allen 65. Tho’ a defendant may not 
plead in abatement after a general imparlance; yet if it 
appear by the record that the plaintiff hath brought his 
action before he had any caufe, the court ex oficio will 
abate the writ. 2 Lev. 197. 


What may not be done after imparlance, and where the want 
of it is error, &c. 


The defendant cannot have oyer of a deed in a common 
cafe, after imparlance: and a tender after imparlance, is 
naught. z Lev. 190. Lute. 238. If it appears upon 
the record, that an zwiparlance was due, and denied, it is 
error; but then fuch error muft appear on the record. 
3, Salk. 168. It has been held, that if the defendant doth 
not appear on a dies datus, the plaintiff fhall not have 
judgment by default, as he may on imparlance ; becaufe 
the dies datus is not fo flrong againft him as an imparlance $ 
and therefore the plaintiff muft take procefs againft the 
defendant for not appearing at the time. Moor 79. 2 


Ney. 947. 
Modern practice as to imparlances, &e. 


By late orders of court, where a defendant is artefted by 
procefs out of B. R. in which the caufe of action is {pecially 
exprefled ; or a copy of procefs is delivered, and the 
plaintiff hath declared ; the defendant fhall not have li- 
berty of imparlance, without leave firft-granted, but fhall 
plead within the time allowed a defendant profecuted by 
original writ... Ord. Hill.. 2 Geo. 2, And upon all pro- 
ceffes returnable the firft, or fecond return of any term, 
the declaration fhall be delivered with notice to plead in 
eight days after delivery, where the defendant lives above 
twenty miles from London, &c. without any imparlance 5 
and on. default of pleading, the plaintiff may fign judg- 
ment. Ord. Cur. Trin. 5 & 6 Geo. 2. Vide New. Abr, 
tit. Pleading, and 14 Fin. Abr. tit. Imparlance. 

Jmparfonee, A parfon imparfonee, perfona imparfo- 
nata, is he that is induéted, and in poffeffion of a benefice, 
Dyer, fol. 40. num. 72. fays a dean and chapter are 
parfons impar/onees of a benefice appropriate unto them. 
Cowell. 

Bmpecachment, (from the Lat. impetere) Is the accufa- 
tion and profecution of a perfon for treafon, or other 
crimes and mifdemeanors. Any member of the Houfe of 
Commons may not only impeach any one of their own 
body, but alfo any Lord of parliament, ce. And there- 
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upon articles are exhibited on behalf of the Commons, 
and managers appointed to make good their charge and 
accufation ; which being done in the proper judicature, 
fentence is pafled, &c. And itis obferved, that the fame 
evidence is required in am impeachment in parliament, as 
in the ordinary courts of juftice: but not in bills of at- 
tainder. State Trials, Vol. 1. 676. Vol. 4. .311. An 
impeachment before the Lords by the Commons of Great 
Britain, in parliament, is a profecution of the known and 
eftablifhed law, and hath been frequently put in praétice ; 
being a prefentment to the moft high and fupreme court 


of criminal jurifdi¢tion, by the moft folemn grand inqueft: 


of the whole kingdom. (1 Hal. P. G. 150.) A com- 
moner cannot however be impeached before the Lords for 


any capital offence, but only for high mifdemeanors : | 


(Rot. Parl. . 4 Ed. 3. 2. 2.6% 6. 2 Brad. Hift. 190. 
Selden Fudic. in Parl. ch. 1.) A Peer may be impeached 
for any crime. ‘The articles of impeachment are a kind of 
bills of indi&tment, found by the Houfe of Commons, 
and afterwards tried by the Lords; who are in cafes of 
mifdemeanors confidered not only as their own peers, but 
as the peers of the whole nation. This is a cuftom de- 
rived to us from the conftitution of the antient Germans ; 
who in their great councils fometimes tried capital accu- 
fations relating to the publick: ‘* Licet apud coucilium ac- 
‘© cufare quoque, et difcrimen capitis intendare.” Tacit de 
mor. Germ. 12. See on this fubject. Black. Com. 4 V. 
256, 257, 258. And Monte/quieu’s L’ Efprit des Loix. 
l. 11. ¢. 6. vol. 1. of the guarto edition, 208, 210. par- 
ticularly. fo/..217, 218. 

No pardon under the Great Seal, can be pleaded to an 
impeachment by the Commons in parliament. 12 & 13 
WES Bo ste 

Impeachment of (ake, (Impetitio vafli, from the Fr, 
empelchement, i. e. impedimentum) Signifies a reftraint from 
committing of waite upon lands or tenements; or a de- 
mand of recompence for wafte done by a tenant who hath 
but a particular eftate in the land granted: but he that 
hath a-leafe-to hold qwithout impeachment. of waffe, hath by 
that fuch an intereft given him in the land, &c. that he 
may make waite without being impeached for it; that is, 
without being queftioned, or any demand of recompence 
for the wafle done. 11 Rep, 82. Bills in equity are 
often filed, as a preventive remedy, to obtain injundions 
to ftay wafle, which are readily granted where proper 
cafes are made out, for courts of equity to ground their 
injunctions on. See Wafte. 

Bmpcchiare, (French empecher, Latin impetere,) To 
impeach, to accufe and profecute, for felony,.or treafon,— 
Et promifit Regi Navarre quod nunquam eum impechiaret 
pro morte di@i Caroli de Hifpania. Hen. de Knighton, Jub 
anno 1256. Spelman and Sommer tell us, that it is derived 
from the Lat. impetere, which is to accufe, or iz jus vocare, 
from whence impetitio fignifies an accufation, viz. fine im- 
petitione wafli, is without impeaching or accufing him of 
wate. See Impeachment. : 

Fmpediatus, Expeditatus, impediati canes, Dogs lawed 
and difabled from doing mifchief in the forefts, and pur- 
lieus of them. Omnes canes infra foreftam folebant effe 
impediati aut amputati finifiro ortella, Cowell. Sec Ex- 
peditate. 

BFmpedicns, A defendant, or deforciant. Cowell. 

Bmpedinents in Lato, Perfons under impediments are 
thofe within age, under coverture, on compos mentis, in 
pees beyond fea, &c. who, by a faving in our laws, 

ave time to claim, and profecute their rights, after the 
impediments removed, in cafe of fines levied, (ic. 1 R. 3. 
c.7. 4 H. 7. c. 24. See flat. Limitations 21 Jac. 1. c. 16. 
And 4 Ann. c, 16. f. 19. 

Bmperiale, A fort of very fine cloth. Cowell. 

Binpefcatus, Impeached, or accufed. Pat. 18. Edw. 1. 

Bmpetitio, Accufation or impeachment: As, fine im- 
petitione vafli, or, fine impedimento wafli, i. e. without 
impeachment of wafte, the party fhall not be queftioned 
or accufed for any wafe. Cowell. 

Bmpetration, (Jmpetratio) Signifies an obtaining any 
thing by requeft and prayer: And in our ftatutes it is a 
pre-obtaining of church benefices in England from the 
court of Rome, which belong to the gift and difpofition 





| and no other perfon can have it. 
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of the King, and other. lay patrons of this realm; the 
penalty whereof was the fame with provijors. 25 Ed. 3, 
Bo as Ae Co hai. Sma Si 
Bmpierment, Is ufed for impairing or prejudicing as 
es, 


to the impierment and diminution of their good n 
ic, 29 Ew. Bx cote ee 
Bmpicad, To fue or profecute by courfe of law; from 
the Fr. plaider, 5, eld) i 
FBmplements, (from the Lat. impleo, to fill up) Thin, 
neceflary in any trade or, myflery, without which t 
work cannot be performed; alfo the furniture of an 
houfe, as all, houthold goods, implements, fc. “And im- 
plements of houfbold are tables, preffes, cupboards, bed- 
fteads, wainfcot, and the like: In this fenfe, we find this 
word often in gifts and conveyances of moveables. Terms 
de Ley. : pris 
Aimplitation, Is where the law doth imply fomething 
that is not declared between parties in their deeds and a- _ 
greement: And when our law, giveth any thing to a 
man, it giveth implicitly, whatfoever is neceflary for the 
enjoying the fame. : ETC thy 


Of omiffions helped by implication, Mee i N 

The want of words in fome cafes may be helped by 
implication ; and fo one word or thing, or one eftate given, 
fhall be implied by another: There is an implication in 
wills and devifes of lands, whercby eftates are gained ; 
as if a hufband devifes the goods in his houfe to his wife, 
and that after her deceafe his fon fhall have them, an 
his houfe ; though the houfe be not devifed to the wife 
by ‘exprefs words, yet it has been held, that fhe hath an 
eftate for life in it by implication, becaufe no other perlon 
could then have it, the fon and heir being excluded, who 
was to have nothing till after her deceafe. 1 Ventr. 223. 
But where it may be reafonably intended, that the de- 
vifor meant as well the one, as the other, in fuch cafe i 
his intention fhall never be conftrued in prejudice to the heir at i. 
Jaw: For inftance; A man devifed part of his poe A 
his wife for life, and that the fame and all the reft pi 3 
lands fhould remain to his youngeft fon, and the heirs of 
his body, after the death of the wife; here was no 
exprefs devife of the reft of the lands to his wife, and fhe 159 
fhall not have them by implication, becaufe the eldeft fon 
and heir at law was not excluded, who ‘fhall have them 
during the life of the wife, till the devife to the youn; t : 
fon takes effect, for they fhall defcend to the heir in the _ 
mean time. Moor 123. Tho’ Croke, (who reports the 
fame cafe,) fays, it was adjudged the wife thould have 
the whole. Cro. Eliz. 15. EL an A o 
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Eftates for life, and eftates-tail, may be ee Gan d 
plication in wills; a teftator had three fons, the eldeft fon 
dying, leaving his wife with child, to whom the father 
devifed an annuity in wventre fa mere, and if his middle 
fon died before he had any iffue of his body, remainder 
over, ĉc, And it was refolved, that fuch fon had an 
eftate-tail by implication. Moor 127. It is faid, a fee- 
fimple eftate fhall not arife by implication in a will; th 
there is a perpetual charge impofed by the devifor, 
the devifee, ce. Bridgm. 103. Alfo it hath been 
judged, that where a particular eftate is devifed by 
exprefly, a contrary intent fhall not be zmplied by any 
fequent claufe. And implication is either neceflary, 
poflible ; and where-ever an eftate is raifed by tha 
means in a will, it muft be by a neceffary wi) 
for the devifee mut neceffarily have the thing devifed, — 
1 Salk. 236. 2 Ne 








Of fates raifed by implication. 














Abr. 494. ; fate 
No implication fhall be allowed againft an exprefs eftat 
limited by exprefs words, to drown the fame. Salk. 261 
There are conditions and covenants, implied by law, 
deed and grants: And zmplication will fometimes 
law proceedings, and fupply defects. See Intendment 
Ufe. And Black. Com. 2 K. 381. oa 





K ae . Ral, &e. concerntig implication. 


ot isa dikerat tule, that where-an eftate is to be raifed 
cob pee it muft be a neceXary and inevitable im- 
cation, and fuch as thas to fale,vrds can have no other 
Fratton whatfoever, Arg. ‘Cafes in Chan. in Lord 
Talbot's time, 9 Mich. 1733. in the cafe of Lord Glenor- 









Pid intent mutt not, E Without Wes? expreffion, 
“equitable Sa law. “Arg. Hill. 28 & 29 


An 
alter th 


Car: 2 


Gre rey, Ve ly Gri & al’, 5 
f An? » ®Pke “by implication was never thought of in a 
deed, Y Fn a will but in cafe of neceflity, 4 Mod. 156: 
Mich. © YS M.: B. R: Davis v. Speed. ` 
No ™ plication fhall be allowed againft an exprefs eftate 
limitedypy exprefs words. 1 Salk.226. Hill. 5 W. & M. 
B. R. Goodright v. Cornifh. 


An exprefs eftate for life cannot be enlarged by im- 
ication, but by exprefs words it may ; per Wright K. 
Ae 2 Ch. Jiand 1 J. Mich) 1703. 2 Vern. 449. 
Bamfitld v. Popham. See Tail, Will. 
Ymportation, (Lmportatio) Is where goods and mer- 


-chandize are brought into this kingdom from other na- 


ons, 12 Car, c 


kis boas 

ig -  Jmpoftvílitp. A thing which is impo/fible in law, is 
y And if any 
in a bond or deed is impo ble to be done, fuch 
B: Rio Yet where the 


Ps one with a thing impoffi ble in nature : 
in 
deed, €%c. is void. 21 Car: 
condition of a bond becomes E ble by the a&t of God, 


in fuch cafe, it is held the obligor ought to do all in his 


Pa ries a performance: As when a man is bound 
feoff the obligee and his heirs, and the obligee dies, 


be ler muft enfeoff his heir. 
Black; Com. 2 V. 156. 
eke (from the Lat. impono) Signifieth the tax re- 
on by the Prince, for fuch merchandife as are brought 
„any haven within his dominions from foreign na- 
tions, A ‘Elz: 5. 
from cut becaufe cuftom is rather that profit the 
Prince make th of wares thipped out ; yet they are frequent- 
ly confounded. © Cowell. 
4 otters (Religious) Thofe who falfely pretend an 
inary commiffion from heaven ; or terrify and 
site the people with falfe denunciations of judgments. 
They are punifhable by the Temporal courts with fine, 
‘gene, and infamous corporal punifhment. 1 


a POG: Z 


2 Co. Rep. 74. See 


It may in fome fort be diftinguifhed 


a 





PA ieee is a canonical difability to Wo marriage, 
Spiritual Court. The marriage is not void ab 
Eo but voidable only by fentence of feparation, but 


to be attually made during the life of the parties. See 


Black. Com. 1 V. 434, 435- 
: Jmpotentiæ, property ratione. A qualified property 
f; may fubfift with relation to animals fre natura, ratione 
K impotentie, on account of their own inability. As when 
hawks, herons, or other birds build in my trees, or 
aa iher creatures make their nefts or burrows in 
-my land, and have young ones there ; I have a qualified 
‘ ern in thofe young ones, till fach time as they can 
fy or run away, and then my property expires, Carta de 
. (9 Hen. 3. c. 13.) but, till then, it is in fome 
-cafes afs, and in others felony, for a ftranger to take 
them @ away. 7 Rep. 17. Lamb. Eiren. 274. Black. Com. 
$ AE Ae 
bh itis idean As this is a fubje& of great 
confe uence, and the power much difputed, we fhall 
give the fentiments of an eminent author thereon, with- 
out a comment. 
à The power of impreffing men for the fea fervice by the 
s commiffion, has been a matter of fome difpute, 
and fubmitted to with great reluétance ; though it hath 
a y clearly and learnedly been fhewn by Sir Michael 
, (Rep. 154. Broadfoot’s cafe) that the practice of 
efling, and granting powers to the Admiralty for that 
fe, is of very antient date, and hath been uniformly 
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continued by a regulär feries of precedents to the prefent 
time: Whence he concludes it to be part of the Common 
law, The difficulty arifes from hence, that no ftatute 
has exprefsly declared this power to be in the crowns 
though many of them very itrongly imply it. The ftat. 
2 Ric. 2. c. 4. Speaks of mariners being arrefted and 
retained for the King’ s fervice, as of a thing well known, 
and practifed without difpute ; and provides a remedy 
againft their running away. By a later ftatute, (2 & 3 
Ph. & M. c. 16.) if any waterman, who ufes the river 
Thames, fhall hide himfelf during the execution of any 
commiffion of prefling for the King’s fervice, he is liable 
to heavy penalties. By another, (5 Eliz. c. 5.) no fifher~ 
man fhall be taken by the Queen’s commifiion to ferve as 
a mariner; but the commiffion fhall be firft brought to 
two juitices of the peace, inhabiting near the fea-coaft 
where the mariners are to be taken, to the intent, that 
the juftices may chufe out, and return fuch a number of 
able bodied men, as in the commiflion are contained, to 
ferve her Majefty. And, by others, (7 & 8 W. 3. c. 21s 
2Ann. 0.6. 48S 5 Ann. c. 19. 13 Geo. 2. C17, &C.) 
efpecial protections are allowed to feamen in particular 
circumftances, to~ prevent them from being impreffed. 
All which do moft evidently imply a power of imprefling 
to refide {fome where; and, if any where, it muft from 
the fpirit of our conftitution, as well as from the frequent 
mention of the King’s commiffion, refide in the crown 
alone. Blatk. Com. 1 V. 418, 419. 

The fame author obferves, that this method of im- 
preffing is only defenfible from public neceffity, to which all 
private confiderations muft give way. 1 X. 419. For 
further fatisfaction on this important fubject, we refer 
the reader to Comberbatch’s Rep. 245, and to Foff. Rep. 
154, &c. Where the fubjec&t is very fully and J/earnedly 
treated, 

Bmprek-Monep, (from the prepofition Jz, and Fr. 


preft, paratus) Is money paid on inlifting foldiers. 


FJmpretiavilis, Signifies invaluable, in which fenfe it 
is often mentioned in Matt. Parif. 

Bmpeimery, (Fr.) A print, or impreflion ; and the art 
of printing, alfo a printing-houfe, are called imprimary. 
Stat. 14 Car. 2. ¢. 33. 

BJmpzitli, Are thofe who fide with, or take the part of 
another, either in his defence, or otherwife.——Ovmmes 
homines &F Imprifii Domini Ludovici, &c. Matt. Weftm.— 
Nos erimus Imprifii Regis, Fc. Matt. Parif. 127. 

Impzifonment, (imprifonamentum) Is the reftraint of a 
man’s liberty under the cuftody of another ; and extends 
not only to a gaol, but toa houfe, ftocks, or where a 
man is held in the ftreet, &%c. for in all thefe cafes the 
party fo reftrained is faid to be a prifoner, fo long as he 
hath not his liberty freely {to go about his bufinefs, as at 
other times. 1 Jn/?. 253. 

None fhall be imprifoned but by the lawful judgment of 
his peers, or by the law of the land. M. C. 9 H. 3. ¢.2.- 
25 Badtz tgs c. 4 

Imprifonment according to law, or the cuftom of Eng- 
land; or by procefs, and courfe of law. 2 Inf. 46, 50, 
282. And no perfon is to be imprifoned, but as the 
law directs either by command and order of a court of re- 
cord, or by lawful warrant, or the King’s writ; by which 
one may be lawfully detained to aniwer the law. 2 Inf. 
46. 3 Inf. 209. 

At Common law, a man could not be imprifoned in 
any cafe, unlefs he were guilty of fome force or violence ; 
for which his body was fubject to imprifonment, as one of 
the higheft executions of the law: but imprifonment is 
inflicted by ftatute-in many cafes. 3 Rep. 11.: Though 
fee Magna Chart. 9 H: 3. c. 29. Whenever the Com- 
mon law, or any ftatute gives power to imprifon, there it 
is lawful and juftifiable ; but he who doth it in purfuance 
of a ftatute, muft be fure exaétly to follow the ftatute in 
the order and manner of doing thereof. Dyer 204. 13 
£.1. 

A juftice of peace may caufe offenders to be imprifoned, 
and may himfelf require any man to give fecurity of the 
peace or good behaviour, where he hath caufe, and if he 
refufe may imprifon him, Bro. Tref: 177. If a warrant 
of commitment be for imprifoning a man until farther 
order, Fc. it has been heldill; for it fhould be till the 

i party 


I NC 


pårty is delivered by due courfe of law. 
It is the fame when a perfon is imprifoned ona warrant, 
without fhewing any caufe for which he is committed : 
and where a perfon was committed to prif nt-w t 
from a Secretary of State, |. »\t afligaing any caule, 
Ec, it was adjudged, that he ought to be difcharged for 
tlut refon; but then another warrant was returned of the 
fame ‘ ecretary, in which the firt warrant was recited, 
and that upon farther examination, he commanded the 
gaoler to detain him fafely, for fufpicion of high treafon ; 
and it was faid this v s no caufe to de..in him, becaufe 
this fecond warrant referred to, the firi,- which was no 
warrant at all; befides, there was no fpecial caufe of fuf- 
picion alledged, nor for what fpecies of treafon, Palm. 
558. 1 Rol. Rep. z19. 
In the cafe of Jobn Wilkes, Efq; it was refolyed, that a 
member of parliament is intitled to the privilege of being 
free from arrels in all cafes, except treafon, felony, and 
ACTUAL BREACH of the peace; therefore ought to be 
difcharged from imprifonment without bail. Vid. Wilf. 
par. 2. 159. And fee the opinion of the court of Com- 
mon Pleas, with refpect to imprifonment, under general 
warrants from the Secretary of State. Ibid. from fo. 151 
to160. And from fo. 275 to 292. 

In all a&tions, guare vi ( armis, if judgment be given 
againft the defendant, he fhall be fined and imprifoned, 
becaufe to every fine, imprifonment is .; cident: and there- 
fore where the defendant is fined for a contempt to any’ 
court of record, he may be imprifoned till the fine is paid. 
8 Rep. 60. But with refpect to imprifoning for the fine, 
in actions of ¢re/pa/s, the Sajat pro fine is taken away, 
and other provifions in lieu thereof made, (vig. by plain- 
tif paying it, and being allowed in colts.) per 5 W. G 
M. c. 12.. Sce further as to imprifonment, Black. Com. 
IV. 134, 136, 137: 37. 127. 4V. 116, 218, 370% 
429. In what cafes perfons imprifoned may be delivered 
on bail; or by habeas corpus, Sc, fee Bail and Habeas 
Corpus. 

Bmpzropefation, Is properly fo called when a benefice 
ecclefiaitical is in the hands of a layman; and appropria- 
tion, when in the hands of a bifhop, college, or religious 
houfe, though fometimes they areconfounded. There are 
computed to be in England 3845 impropriations ; and on the 
diffolution of monafteries they were granted.to lay perfons 
by the King’s patents, fc. 31 H. 8. c. 13. Vide Ap- 

' propriation, and Black. Com. rV. 386. 

Amprobement. Sce Approvement, 

Bmpzuiare, To improve land. 

BJmpzuiamentum, The improvement of lands. 
tular. Abbat. Glafton. MS. Pag. 50% 
provement itfelf, 

Buauter Doit, In another’s right; as where exeentors 
or adminiftrators fue for a debt or aay €c. of the teftator 
or inteftate. 

Bublaura, Profit or produc of grounds Cowell. 

Buborh and Dutborh, Saxon. See Camden’s Britan. 
in Ottadinis, where he fays, {peaking of Edelingham, the 
barony of Patrick Earl of Duxbare, which alfo was In- 
borow and Outhorow between England i and Scotland, as we 
read in the book of Inguifitions, that is, (as he believes) 
he was to allow, and to obferve in this part the ingrefs 
and egrefs of thofe who travelled to and fro between both 
realms; for Exgli/omen in antient time called in their 
language an entry and fore-court or gate-houfe, inborow. 
Cowell. 

Bncaftellare, To reduce a thing to ferve inftead of a 
caftle ; and it is often applied to churches. —Qui poft mor- 
tem patris ecclefiam incaltellatam retinebat. _Gerval. Dorob. 
anno 1144. 

Jn cafu confimili, See Cafu confimili. 

Bu cafu peovifo. Cafu provifo. 

FBFucauftum, or Encauflum, Ink. Que propter en- 
caulti & charte vitium aboleri incipiebat, Fleta, lib. 2. 
€, 27a pat. 5: 

Fncendiariegs, Burning of houfes malicioufly, to ex- 
tort fums of money from thofe, whom the malefattors 
fhould {pare, was made treafon the firft year of King H. 6, 
1 Hale’s Hif. P.C. 270. The like offences of firing 
houfes and fending letters demanding money of perfons, 
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Or rather the im- 


fc, is felony, by “Stat. g Geo. 1. c. 22. Vide Arfon, and 


Waltham Blacks. x 


i Rol. Rep. 337. | 
| that by his death the church is voidy and then the p 


ition fhall be granted. 
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The fame perfon is patrón and inc 


‘itwwas objeé 


Buception. 
bent, and he devifes the next avoida 


fentetion’ is a chofe en a@ion, and ñ , and 
devita ska s A aR till after the. Je th of devifor, ; 
therefore x San err | Gu ` a bpecaufe it h 
ception in hus, Rr Raye de 2 hae TAD, 
cafe of Harris v. Auften. 3 Bulf. AZ, Soe soe em 

The condition of a leafe was, that if he alie i 
perfon Honing his life, the leffor might enter. k 
vifes it to B. this does not take efect im }. -gie 
has inception in his life. ` Rol. R, 214. € ce 
3 Bulf. S$. C.. cited. > SFT res 

Leafe to 4. for life, remainder to the rig jg tf 
this is a good remainder to veft upon the di5 
the inception in his life. Rol. R. 215. cites a 

Inftitution gives inception to a lay fee, ~ 
caveat be entered after to. prevent inducti... 
2 Rol. 2946 Pre 
ple 14. l 
| Jucertainty, Is that high oppofeth certai. ashe 
thing is fo ambiguoufly fet down, that one toojo 
how to underftand it: and this is faid to be the, 
contention. The quettions of incertainty arile | 
on matter of record ; as writs, counts, pleas, verd 
and fometimes on deeds or writings, or upon 
Be 5 Rep. 121. Plowd, 25. 

In law proceedings, incertainty will: make f 
for all proceedings at law are to be certain anda 
that the defendant may be at-a certainty as 
fhould anfwer, e. Plowwd. 84. If the cour 
dict in an appeal be incertain, there can be n judg 
given thereon; and it is, the fame on an indictment. 3 
Mod. 121. 

Incertainty in deeds al them void ;° ‘but! 
term for years granted by leafe, may be mad cert 
reference to acertainty ; and sncertainty may 
to certainty, by matter ef poff fado, implica 
Ploavd. 6. 273. 6 Rep. 20. If there are two 
‘name, and a devife of lands, ESe. is to one oi 
without any diftinétion, it will be void fori 
tho’ perhaps an averment mayi make it go 
180, Incertainty in declarations of ufes. of fin 
&c. is rejected in law;. for otherwife there 
certain inheritances. 9 Rep. 

Bnecle. In the year 1650, when. the 
found it for their intereft to put on the fembl 
extraordinary ftrifinefs and purity of morals, 
wilful adultery were made capital crimes, 
reftoration, when men, from an abhorrence 
crify of the late times,’fell into a contrary e 
centioufnefs, it was not thought proper to 
of fuch unfafhionable rigour. And. thefe ; 
been ever fince left to the feeble coercion 
Court, according to the rules of the Cane 
Com. 4V. 64. See Lewdne/s. f 

Buchantment, There were formerly 
tutes againit this imaginary offence, vize 
EF 1 Fac. 1. e. 12. But now, in wifer | 
hath been made, viz. (9 Geo. 2, cs 5+). ‘on 
grounds, wiz. that no profecution fhall, for 
be carried on againft any perfon for conjui 
craft, forcery, or inchantment. But, the | € 
perfons pretending to ufe witchcraft, tel fort 
difcover ftolen goods by {kill in the oceult feier 
defervedly punifhed with a year’s imp: 
ftanding four times in the pillory, 

Louis the Fourteenth of France, tho ozh p 
edi&, to reftrain the tribunals of jufliee r 
informations of witchcraft,- Voltaire tied 
Mod. Univerf. Bif. KXV. 215. 

Fuchanter, (incantator) Is he who bp 
the devil; gui carminibus vel cantiunculis d 
jurat: and they were antiently called carmina, 
in thofe days their charms were in verfe. 3 In 

Bncbhantrels, (incantatrix) A woman on 
and incantations. See Conjuration. 

Jnchartare, Signifies to give, or grant ai thi 
inftrument in writing : comceffit ipfi comiti terri 
inchartavit, st poffe/io/ua, Se. (Matt Parif. ann 


we 



























i Funch of Candle, Is the manner of felling goods by 
meschants; which is done thus: Firft, Notice is to be 
given upon the Exchange, or other publick place, of the 
„time of fale; and in the mean time, the goods to he 
divided into lots, printed papers of which, a% 
ditions of fale, are alfo forthwith publifhed; and 
the goods are expofed to fale, a {mall piece of wax- 
e, aboutan inch long, is burning, and the laft bid- 
when the candle goes out, is intitled to the lot or par- 
foexpofed. If any difference happens in adjufting to 
whom a lot belongs, where feveral bid together, the lot is 
o be put up again ; and the lat bidder is bound to ftand 
t} rgain, and take the lot, whether good or bad. 
t cales, the goods are fet up at fuch a price; and 
thall bid lefs than a certain fum, more than another 
before, &e. Merch. Did. ; 
ncident, (incidens) Is a thing necefarily depending 
, appertaining to, or following another that is more 
r or principal, A court-baron is infeparably inci- 
toa manor; anda court of piepowders to a fair: 
e fo inherent to their principals, that by the grant 
the other is granted ; and they cannot be extinct 
afe, or faved by exception, but in fpecial cafes, 
h. 36. 1 Inf aga, Rentis incident to a reverfion ; 
yer trees are incident to the freehold, and alfo deeds 
arters, and a way to lands; fealty is incident to 
; diftrefs to rent and amercement, Fe. 1 Inf. 
Tenant for life or years, hath incident to his eftate, 
s of wooed. 1 Jnf. 41. And there are certain 
s to eftates-tail ; as to be difpunifhable of wafte, 
a recovery, Jc. 1 Inf. 224. 10 Rep. 38, 39- 
< © tsare needful to the dene efe of that to which they 
incident; and the law is tender of them. Hob, 39, 
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wives than one; rapes of women; /odomy, or buggery 5 
getting dafards, Sc. all which are punifhable by {tatute. 
See 25 H. 8. 4. 6. 5 El. 17. AB liz. « 7. 1 Fat. i. 
c Li, ILncontinenay of priefls is punifhable by the ordinary, 
‘by imprifonment, Gc. r H. 7. ¢. 4. See Lewdue/s. 

Bucopolitus, Is made ufe of for a proétor, or vicars 
Leg. Hen, 1. 

Bucozpozation, (powerof.) The King’s confent is ab- 
folutely neceflary to the ereétion of any corporation, either 
impliedly or expreily given. The King’s implied confent 
is to be found in corporations which exift by force of the 

Common law, to which our former Kings are fuppofed to 
have given their concurrence; Common law being no- 
thing elfe but cuftom, arifing from the univerfal agree- 
ment of the whole community. The King’s confent is 
alfo prefumed as to all corporations by pre/eription, fuch 
as the city of Lozdon, and many others, which have exifted 
time out of memory; and therefore are looked upon in 
law to be well created. The methods by which the 
King’s confent is exprefly given, are either by act of par- 
liament or by charter. But the immediate creative act is 
ufually performed by the King alone, in virtue of his 
royal prerogative, ż. e. by charter. See 2 Inf. 330. 10 
Rep. 29, 30. 1 Rol. Abr. 512, 513. 8 Rep. tgs 
Black. Com. 1 V. 472, 3 

Bucozpozcal Vereditaments, An incorporeal heredi- 
tament is a right iffuing out of a thing corporate, (whe- 
ther real or perfonal) or concerning, or annexed to, or 
exercifable within the fame. - Co. Lit. 19, 20. It is not 
the thing corporate itfelf, but fomething collateral there- 
to, as a rent ifluing out of Jands, &c, or an office belong- 
ing to jewels, &%c. Or, according to the dogicians, cor- 
poreal hereditaments are the /ubfance, which may be al- 
ways feen, always handled: incorporeal hereditaments 
are but a fort of accidents; which inhere in and are fup- 
ported by that fub{tance; and may belong or not belong 
to it, without any vifible alteration therein. Their ex- 
iftence is meerly in idea and abfira€ted contemplation ; 
tho’ their effects and profits may be frequently objects of 
our bodily fenfes. N.B. The profits produced and the 
thing or hereditament which produces them, are very dif- 
ferent. BlackCom. 27. 20. : 

Jncrementum, Increafe or improvement; to which 
was oppofed decreméntum or abatement. Reddendo anti- 
quam firmam SF de incremento xis. Paroch. Antig. 164. 
And we read dedi A. B. quoddam incrementum terre mee 
apud, &c. where it is meant a parcel of ground inclofed 
out of a common, or improved, 

Bucroachment, (Fr. accrochment, i. e. a grafping of a 











































an, either by grant or prefcription, has a right 
_-k thrown on another’s land, of confequence he 
= ido a way over the fame land to take it; and 
_ yoflieffion of the wreck is in him before feifure. 
od. f 9. Pafch. 3 Ann. B. R. Anon’, See 14 Vin. 
+» dncidents. > 
pate, Is mentioned in the Monafficon, 2 tom. 
and fignifies to fetter a horfe, wiz. Er fi inclau- 
um Regis dabit ei palefridum 4 marcarum, Se. 
, A home-clofe, or inclofure near the houfe. 
eon Juum, quod capitale meffuagium 
cum tota inclaufa, 11 fol. Paroch. Anti- 





31. 
To what duties liable, 4 Will. & M. e. 5. 
tah. Giff if. the 42 Ann. J.. Ze Co 2 


lofures, Throwing down inclofures is an offence 
by our antient laws and ftatutes. 13 Ed. 1. c 
f the lord of a manor inclofe part of the wafte 
, and doth not leave fufficient for the com- 
ey may break down fuch inclofure, or have 
39 4 Ed.6. c3. Large wakes or com- 
the Weft- Riding of the county of York, with the 
{it of the lords of manors, ĉc.: may be inclofed, a 
whereof fhall be for the benefit of poor clergy- 
livings are under 40/, a year, to be fettled 
who may grant leafes for twenty-one years, 
GA: l 
‘them in the night, to be made good by the 
‘towns, 13 Ed. 1. ff. 1. ¢.46. 3. 4 Ed. 
B. 6Geo.1. c. 16. Throwing down inclofures in 
ght, to be punifhed with treble damages, 3 & 4 
« Suse 22 ES 23 Car..2. c. 7. Perfons ob- 
ofures or waftes difabled, 9 & 10 W. 3. c. 
. Taking away gates, pales, pols, fliles or 
ood, or deftroying them, how punished, &c, 
Oe Gui BEGor:2. co 20) 30,69 M, 1c..10. sf, 9. 
e CsIga f6. 6 Geo. 1. c. 16. See Approvement, 





















i patible, (Cincompatibilitas beneficiorum) Is when 


Ae oo 





cannot ftand one with another, if they be with 
d of fuch avalue in the King’s:books. Whitlock’s 


atinency, (incontinentia) Where perfons are wi- 
and have no command of themfelves, is a crime that 
e committed in feveral cafes, and there are divers 
s thereof; as in cafe of bigamy, or having more 


thing) Signifies an unlawful gaining upon the right or 
pofleflion of another man. As where aman fets his hedge 
or wall too far into the ground of his neighbour, that lies 
next to him, he is {aid to make incroachment upon him: 
and a rent is faid to be incroached, when theord by di- 
ftrefs or otherwife compels his tenant to pay more than ‘he 
owes; and fo of fervices, €c. 9 Rep..33. And -fome- 
times this word is applied to powers for the Spencers, fa- 
ther and fon, it is faid incroached unto them royal power 
and authority, anno 1 Ed. 3. And the Admirals and their 
deputies did ineroach to themfelves divers jurifdi€tions, 
Ge bag Reriilergs 

, JIncumbent, (from the Lat. ixcumbo, to mind dili- 
gently) Is a clerk who is réfident on his benefice with 
cure ; and is fo called, becaufe he does or ought to bend 
all his ftudy tothe difcharge of the cure of the church to 
which he belongs. Co. Litt. 119. “Where an incumbent 
is putout without due procefs, vhe fhall be at large to fue 
for his remedy at what time he pleafeth, fc. Stat. 4H. 4. 
cap. 22. See Black. Com. AV. 392. and tit. Church. 

Bucumbsance. See Mortgage, Purchafe, and 14 Vin. 
Abr. tit. Incumbrance. 

Bncurramentum, The incurring or being fubje& toa 
penalty, fine or amercement: fò iviurri alicui is to be 
liable to another’s legal cenfure or punifhment.—Svatutum 
eff quod ejufmodi tenentes capitalibus Dominis vel Regi incur- 
rantur. Weftm. c 37. 

BFunodebitatus Piumpfit, Is ufed in declarations and 
law proceedings, where one is ‘##ebted unto another ‘in 
any certain fum; and the law creates it: it is alfo an 
adionthereupon. And it has beenvheld, that-a&ion upon 

an 
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an indebitatus afumpfit lies in no cafe, but where debt 
will lie for the fame thing. 1 Salk. 23. See Afumpfit. 

FBudecimable, ‘indesinabilis That is fie tithable, or 
by law ought not to pay tithe. 2 Inf. 4 

FBuodefcifibic, or Fudefeafible, Is what cannot be de- 
feated or made void: as a good and indefea/ible cftate, 
Os 

FBnoaefealible Right to the Thone. The doérine of 
hereditary right does by no means imply an indefea/ible 
right to the throne. It is unqueftionably in the breait of 
the fupreme legiflative authority of this kingdom, the 
King and both Houfes of Parliament, to defeat this here- 
ditary right ; and, by particular entails, limitations and 
provifions, to exclude the immediate heir, and veit the 
inheritance in any one elfe, This is ftrictly confonant to 
our laws and conftitution; as may be gathered from the 
expreflion fo frequently ufed in our Statute Book, of 
“ The King’s Majetty, his heirs, and fucceffors.” In 
which we may obferve, that as the word, ‘< heirs,” ne- 
ceffarily implies an inheritance or hereditary right, ge- 
nerally fublifting in the royal perfon ; fo the word <‘ fuc- 
** ceffors”, diftinétly taken, muft imply that this inhe- 
ritance may fometimes be broken through ; or, that there 
may be a fucceffor, without being the heir of the King. 
Black. Com. 1 V. 195. {tis a doctrine founded in reafon 
and the nature of things, which doth not require a com- 
ment. 

Fndefenfus, A word fignifying one that is impleaded, 
and refufeth to make anfwer: Et predifus J. nihil /iifcit 
dicere contra feam dil. Richardi, nec voluit ponere fe in in- 
quifitionem aliquam; confideratum eft quod tanquam indefenfus 
fitin mifericordia, Sc. Mich. 50H. 3. Rot. 4 

Budemuity. On the appropriation of a church to any 
college, &c. when the archdeacon lofes for ever his in- 
duGtion money, the recompence he receives yearly out of 
the church fo appropriate, as 12¢. or 2s. more or lefs, as 
a penfion agreed at the time of the appropriating, is 
called indemnity. MS. in Bibl. Cotton. p. 84. There is 
an indemnity from penalties, of perfons who have neg- 
le&ted to read the morning and evening prayers, accord- 
ing to the Book of Common Prayer, and to fubfcribe the 
declaration, Ec. See Stat. g Geo, 2. c. 6. and other in- 
demnities by various aéts. 

Budenture, (indentura) Is a writing containing fome 
contract, agreement or conveyance between two or more 
perfons, being indented in the top anfwerable to another 
part, which hath the fame contents, Co, Litt. 229. Ifa 
deed or writing begins, This indenture, Fc. and is not in- 
dented, it is no indenture; but it may work as a deed 
poll: but if the deed is aétually indented, and there are 
no words importing an indenture, it is neverthelefs an 
indenture in law. Wood's Inft. 223. Cro, Eliz. 472. 
A deed of bargain and fale of freehold lands, &c. mutt 
be by indenture, inrolled, &c. Stat. 27 Hen 8. c. 16. 
Words in indentures, though of one party only, are bind- 
ing to both parties. Cro, Eliz. 202, 657. But the in- 
denting is now confidered as of no confequence. Tis a 
general name given to a variety of deeds, beginning with 
the words, This indenture, &c. 

Budia Company. See Eaft-India Company. 

Judía Goods. A duty upon India linens and filks 
exported, 1 Fac. 2. ¢.5. All India goods to be fold by 
inch of candle, 9 & 10 W. 3. 0. 44. S. 69. A duty of 
5 per cent. upon India goods, 9B 10W. 3. 1c. 44. f. sk 
Additional duties on wrought filk, Sc. 9 & :0 W. 3. 
44. f. 80. 11 G 12 W, 3. ¢. 3. Made perpetual, $ 
Ann. c. 7. and part of the aggregate fund, 3 Geo. r c. 8. 
Drawback on exportation, 1 & 12 W, E E 
Several Jndia goods prohibited to be worn, or to be im+ 
ported in any other port than London, 11 & 12 W. 3. c. 
10. 10G.1.¢. 11, Wrought filks, &c. to be warehoufed 
till exported. 11 & 12 W. 3. c. 10. f. 2. Proof to lie 
on owner, 11 & 12 W. 3. ce 10. f. 4. No duties but 
the half fubfidy, 11 & 12 W.3. c.10. f. 10. The terns 
muflins and painted callicoes explained, 12 5 13 W. 3 
c. 11, f- 14. Duties on japanned and lacquered goods to 
be paid ad valorem, 129 13 W. 3. c 11. f 15. Un- 
rated India goods to pay cuftom as fold at the fale 2'E 
Ann. ca Q. f. 6. Security to be given for importing the 
goods to Great Britain, and paying the duties, 6 Aun, 
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c. 3. Bonds for exporting India goods to be mE 
up, if no profecution within three years, 8 dam. c. 13. 
/.24. India goods to be carried to Ireland only from — 
England, 5 Geo. 1. c. 11. f. 12, Printed filks, callicoes, — 
csc. not marked forfeited, 5 Geo. 1. c 11. fi 15. 
India goods carried to Irelid, Ferfey, Guernfey, Alderney, 
Sark, or Man, or the plantations, not hipped in Great 
Britain, forfeiture of thip and goods, 7 Geo. 1. ¢ 21., fe 

9. The time of fale for unrated India goods, , enlarged — à 
to three years, 7 Geo. 1. c. 25. fat, Their Giz 
W. 3. c. 10. fhall not extend to any goods made up in 
furn:ture before the 25th of December 1722, 10 Geo. 1. & 
11. Foreign goods eo yi taken out of warehoufes and 
refrethed, 15 Geo. 2. 1. f: 8. Unrated Eaf-India 
goods to pay fubfidy of f Ph ‘cent 21 Geos 2. (city geen 

BAudicavit, Is a writ or prohibition that lies for a pa- 
tron of a church, whofe clerk is fued in the Spiritual Court 
by another clerk for sithes, which amount to a fourth — 
part of the profits of the advowfon ; then the fuit belongs 
to the King’s courts, by the Stat. Wem. 2. c. 5. 
the patron of the defendant, being like to be piace 
in his church and advowfon, if the plaintiff recovers in ther 
Spiritual Court, hath this means to remove it to the King’s j 
court. Reg. Orig. 35. ` Old Nat. Br.31. This writmay k 
be alfo purchafed by the parfon fued ; and is directed 
well unto the judge of the court, as unto the Binge 
tiff, that they do not proceed, Gc. But it is not tol 
had before the defendant is libelled apalit ta in the Spiri- 
tual Court, the copy of which ought to be produced in 
Chancery, before the indicavit is granted: and this writ 
muit be brought before judgment given in the Spiritual 
Court; for after judgment there, the indicavit is void. © 
New Nat. Br. 66, 101. The writ indicavit doth not li 
of a lefs part of the tithes, sc. than a fourth part of thy 
church; if they are rot fo much, this being furmifed by) _ 
the other party, a con/ultation hall be had, Ibid. Tha 
patron of the clerk, who is prohibited by the indicawit, 
may have his writ of right of the ano o finns ea: 
See Black. Com. 3 Vo Qie- - whi tien 8 

Remedy for the patron difturbed by it, 13 Ea. € ; 
c5. f4. The Ecclefiaftical Court may hold p 
tithes not amounting to the fourth of the church, § 
Circum/p. Agatis, 13 Ed. 1. ft. 4. It thall not be gran 
till the matter is conteited in the st Ipc ‘ou 
Ed. 1, fT 

Buvdico and Judigo, Reftraints on exporti 
the plantations before it hath been in England, 
ci 18. fi. 18S 1S Oan aice if oun One 
liable, 4 W 3 M. e 5s f. 2, milled) -may be in 
7 Geo. 2,-¢. 18. NE 

For the encouraging the making of indico in 
plantations in America, by the Stat. 21 Geo. 
premium of 6d. per pound is allowed om 
of fuch indico, ; 

Bnoditted, (indiaatus,) When any oneis acc 
preferred to jurors at the King’s fuit, for fome of 
either criminal or penal, he is faid to be indicted h 
Cowell, i 

Barittio, The fame: with indi€menti ion 
enim fiunt accufationes de forefa, & indistinta ul 
Jic appellate. Du Frefne. y 

Budittion, (indigio, ab indicends) Was the f 
teen years, by which computation charters and publici 
writings were dated at Rome s likewife antiently i 
England, which we find not only in the charters of 
Edgar, butof King Hen. 3. And by this account: 
which began at the difmiffion of the Nicene Couneil, 
year ftill increafed one till it came to fifteen; and 
turned again, making. the firf, /econd indiftion, 
apud Chippenham, 18 die Aprilis, inditione noi 
Dom. 1266. 

Fudittment, E tii fare the Fr. aa 
deferre nomen alicujus indicare) Is a bill or dec 
complaint drawn up in form of law, exhibite 
offence criminal or penal, and preferred to ay 
upon whofe oath it is found to be true, be 
or others, having power to punith or certify the 
Terms de Ley. Lambard fays, An indiétment is an 
fation, at the fuit of the King, by the oaths of twe 
men of the fame county, wherein the offence was 
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mitted, returned to inquire of all offeitces in genéral in 
county, determinable by the court into which they 
are returned, and their finding a bill brought before them 
to be true ; ‘but when fuch aceufation is found by a grand 
jury, without any bill brought before them, and afterwards 
reduced to a formed indifiment, it is called a prefentment ; 
and when it is found by jurors returned to inquire of that 
particular offence only, which is indi&ted, it is properly 
called an inquifition. Lamd. lib. 4. cap. 5. By Pulton, 
an indi@ment is an inquifition taken and made 4y tavelve mens 
at the Jafè, thereunto {worn, whereby they find and pre- 
fent, that fuch a perfon, of fuch a place, in fuch a county, 
and of fuch a degree, hath committed fuch a trea/fon, fe- 
lony, trefpafs, ox other offence, againit the peace of the 
King, his crown and dignity. Pult. 169. An indiciment 
by Lord Chief Juftice Hale, is only a plain, brief, and 
certain narrative of an offence, committed by any per- 
fon, and of thofe neceffary circumitances, that concur, to 
afcertain the fact and its nature; there is great ftrictnefs 
required in indictments, where life is in queition ; there- 


fore very nice exceptions are allowed. 2 Hales Hif. P. 
C. 168, 169. 





























the offenders are indifted. Hill. 11 Car. Cre. Cars 4345 
448. And indiétments before jultices of peace, &c. may 
be removed into the court of B. R. by certiorari: But an 
indiétment removed by certiorari into B. R. may be fent 
back again into the county or place whence removed; if 
there be caufe to doit. Mich. 22 Car. 


Of appeals, &c. 


Before the ftatute 3 H: 7.¢. 1. it was the common prac- 
tice not to try any man upon an indictment of murder, 
before the year and day were paffed, to bring an appeal, 
left that fuit fhould be prevented: And appeals are to be 
generally preferred to indiétments. 3 H.7. 2 Hawk. 
214. As an appeal is ever the fuit of the party; fo an 
indiment is always at the fuitof theKing. 1 Inf. 126. ` 
And till the ftatute 1 Ed. 6. if a man had been indicted 
and convicted of felony, &c. and the King had died be- 
fore judgment, no judgment could be given, becaufe it 
was at the fuit of the King; and the authority of the judges 
who fhould give the judgment was determined by his 
death: but by that ftatute judgment may be given in the 
time of another King. 7 Rep. 29. 

Why called a bill of indi@ment. 
An indidiment is not at the fuit of the party, nor is 


A bill of indigtment is faid to be an accufation for this he interefted. 


l realon; becaufe the jury that enguireth of the offence, 

doth not receive it, until the party that offereth the bill 

g fubfcribes his name, and offers his oath for the 

h of it: Butit differs from an accufation in this, that 

: preferrer of the bill is not tied to the proof of it, upon 

‘a penalty, except there appear con{piracy. Ssaundf. 

P.C.. lib. 2. cap. 23. 

But if any one prefer an indi&ment to the grand jury 

for an criminal offence, without probable caufe, and 

the bill l is not found, or the party is acquitted, action lies 
fea malicious profecution. 


An indiétment is the King’s fuit; for which reafon the 
party who profecutes, is a good witnefs to prove it: And 
no damages can be given to the party grieved upon an 
indiétment, or other criminal profecution, uxle/s particux 
larly grounded on Jome ftatute; but the court of B, R. by 
the King’s Privy Seal may give to the profecutor a third 
part of the fine affefled for any offence; and the fine to 
the King may be mitigated, in regard to the defendant’s 
making fatisfaétion to a profecutor for cofts of profe- 
cution, and damages fuftained by the injury received. z% 


Hawk. 210. 
oy the “Ae hai and finding of the bill, and of the 


cant jury, Se 


' Although a bill of indi&iment may be preferred to a 
grand jury upon oath, they are not bound to find the bill, 
if they find caufe to the contrary ; and tho’ a bill of in- 
din be brought unto them without oath made, they 

— the bill if they fee caufe: but it is not ufual to 
fer a ill unto them before oath be firt made in court, 
‘evidence they are to give unto the grand inquett 
pees oni bill is true. Pafch. 23 Car. B. R. 2 Lill. 
Abr. the The grand jury are to find the whole ina bill, 
or reject it, and not find {pecially for part, Ge. 2 Hawks 
ie 210. According to the Common law, every iz- 
- diment muk be found by twelve men at the leat, every 
one of whom ought to be of the fame county, and returned 
by the e fheriff, or other proper officer, without the nomina- 
tion of any other, and to be freemen, not under any at- 
erof felony, nor outlaws, Gc. And any one under 
cution for a crime, before he is indicted, may except- 
n or challenge any of the perfons returned .on the 
d jury ; as being outlawed, returned at the inftance 
‘the profecutor, or not returned by the proper officer, 
e 2 Hawk, 215. By ftatute, no indi@ment hall be 
but by inqueft of lawful men returned by fhe- 
Se, 11 H. 4. cap. 2. And if a perfon not re- 
ied by the theriff on a grand jury, procures his name 
e read among thofe of others who were actually re- 
med, whereupon he is fworn of the jury; he may be 
indiĝed for it and fined, and the indictment found by fuch 
_ ajury hall be void. Stat. 11. Hen. 4. cap.g. 12 Rep. 


Of proceeding by indifment. 


No man may be put upon his trial for a capital offence, 
except on an appeal -or indiétment, or fomething equi- 
valent thereto. ‘H. P. G. 210. Andall indiétments 
ought to be brought for offences committed againft the 
Common law, or againft fome ftatute; and not for every 
flight mifdemeanor. Trin. 23 Car. B.R. 2 Lill. 44. 
Where a ftatute appoints a penalty to be recovered by bill, 
plaint, or information, it cannot be by indictment, but 
as direéted to be recovered : An indiétment will not lie 
where’another remedy is provided by ftatute. Cro. Fac. 
643. 3 Salk. 187. 














Where an indiGment will lie, and for what offence, 
&c. and where not. 



















Indi&ments are for the benefit of the Commonwealth, 
‘and the publick good; and to be preferred for criminal, 
not civil matters : they may be of high treafon, petit trea- 
fon, felony, trefpafs, and in all forts of pleas of the 
crown; but not of injuries of a private nature, which do 
not concern the King, and the publick. 1 nf. 126, 
303. 4 Rep. 44. An indictment lies againft one for 
affaulting and ftopping another on the highway, being a 
breach of the peace. Hill. 22 Car. It lies for cheating 
a perfon at play, with falfe dice, or any other cheating: 
but it is not indiétable for one man to make a fool of ano- 
ther, in the cafe of cheats getting money, &c. tho’ aétion 
may be brought. 2 Lill. 44. 1 Salk. 479. Except in 
the cafes fpecified in the act of 30 Geo. 2. c. 24. common- 
ly called the ftatute of Fale Pretences. 

Indi@ment will not lie for a private nufance, wherein 
aétion. on the cafe only lies; and where a perfon is in- 
dicted for trefpais, which is not indi€table at law, but for 
which ation fhould be had; ‘or if a man be indiéted for 
{candalous words, as calling another regue, ec. fuch żin- 
digments are not good ; for private injuries are to be re- 
dreffed by private aéions. 2 Lill. Abr. 42. But where a 
perlon is beaten, he may proceed for this trefpafs by in- 
di&ment, ‘of information, as well as action. Pafth. 24 


Alo 





y did by roll indented, one part whereof princi with 
 theindi@ors. 13 Ed. 1. and i Ed. 3. Juitices of peace 
4 have no power relating to indidments for crimes, but what 
Be bv them by act of parliament: And it is faid juttices 
i 
y 


= of peace in feflions, cannot on an indidment, try and de- 
» termine the offence in one and the-fame fedions in which 
df > 
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Car. B. R. And where in an action on the cafe, a de- 
fendant juftifies for words, as calling the plaintiff thief, 
éc. if on the trial it be found for the defendant, indict- 
ment may be brought forthwith to try the plaintiff for the 
felony. Mich. 22 Car. B. R. 2 Lill. 44. By Holt 
Chief Juftice: If a civil action of trover be brought for 
goods taken, after recovery the party may be indifed for 
trefpafs or felony, for the fame taking: Butif the firit 
profecution had been criminal, as an indi@ment for trel- 
palt, éc. and the crime appears to be felony; there you 
cannot have verdict or judgment on the indiément for tref- 
pafs till the felony is tried, it being the inferior offence. 
Mod. Caf.77. Tis faid that trover lies not for goods 
ftolen, until the offender is convicted, &c. on indiGment 
of felony. 1 Hale’s Hif. P. C. 546. A parfon may be 
indicted for preaching againft the government of the 
church, the civil and ccclefiaftical government being fo 
incorporated together, that one cannot fubfift without the 
other; and both center in the King ; wherefore to fpeak 
againft the church, is within the {tatute 13 Car. 2. Sid. 
69. 2 Nel. Abr. 959. Anda parfon was indicted for 
pronouncing abfolution to perfons condemned for treafon, 
at the place of execution, without fhewing any repentance. 
5 Mod. 363. Alfoa parfon hath been indicted, and fined, 
ëc. for drinking healths to the memory of traitors. 
3 Med. Rep. 52. 


Of the certainty required in indi@ments. 


Indi&ments ought to be more certain than common 
pleadings in law, becaufe they are more penal, and to be 
anfwered with more precifion. Hill. 23 Car. B. R. They 
mutt be precife and certain in eyery point, and ‘charge 
fome offence in particular, and not a perfon as an offender 
in general, or fet down goods, Ece. ftolen, without ex- 
prefling what goods; and it ought to be laid pofitively, 
not by way of recital, &c. or be fupplied by implication. 
Cro. Fac. 19. 2 Hawk, P. C. 225, 226. Indidments 
mutt fet forth the Chriftian name, furname, and addition 
of the place of refidence of the offender; the certainty 
of the time when the offence was done, as the day, year, 
éc. and the town or place where; the nature of the of- 
fence, whether treafon, felony, &¢. and the value of the 
thing by which it iscommitted, &¢. And in indiéiment 
of murder, the length and depth of the wound is to be 
exprefled : the value of things ftolen is to be fpecified, that 
it may appear whether grand or petit larceny; and of the 
thing that does the felony, which is forfeited to the King ; 
and the dimenfions of a wound mutt be exprefled, that it 
may bè judged whether mortal. a Hen. cap. 5. 2 Int. 
318. H. P. C. 264.  Weft’s Symb. Seg. 70. In treafon, 
according to our old books, the indidiment mult fay pro- 
ditorie, and conclude contra ligeantie fue debitum; in 
murder, it is to fay murdravit; and if the killing was by 
fhooting, or with the hand, ĉc, it mut fay percuffit ; 
in burglary, burglariter, or bargalariter; in rape, ra- 
pvit ; in felony, felonice ; in larceny, felonice cepit ; maihem, 
mayhemavit, (Fc. And in all thefe cafes, and in tref- 
pafles, the indi@ment. ought to be wi armis, and conclude 
contra pacem, which are words to fhew an offence genc- 
rally : and if the offence is created. by ftatute, it muft con- 
clude contra formam ftatuti, Fc. 4 Rep. 39,48. 5 Rep. 
121. H.P.C, 206. Thefe words the law hath appro- 
priated for the defcription of offences, and none other 
will fupply them. [Now law proceedings are in Exglifh, 
fimilar words in that tongue, muft be ufed. 


Of faults in indi@ments, what foall be fatal, and 


what not. 


_ The omiffion of vi & armis & contra pacem, is helped 
by ftatute 4 & 5 Ann. c. 16. Falfe Latin, in the former 
courfe of proceedings, did not hurt an indictment, if by 
any intendment it could be made good ; but if-any word 
was not Latin, or allowed by law as a word of aft 3 or if 
it had been infenfible in a material point, the indi@- 
ment wasinfufficient. 5 Rep.121, 2Cro.108. 3 Cro. 
46s. An indi€ment fhould.not be fet afide for a falfe 
concord between the fubftantive and adjective, Sec. the 
exprefions being fignificat to make the fenfe appear. 
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5 Co. Rep. 121. Bat an indi&ment againt two or more, 
laying the fact in the fingular number, as if againftone, — 
hath been held infufficient for the incertainty. 2 Hawk, 
238. A mifnomer of the defendant’s furname, will nor 
abate the indi&tment, as it will in cafe of the name of — 
baptifm ; and if there be a miftake in fpelling, if it 
founds like the true name, itis good. 1 Hen. 5. A per- 
fon may be inditted for felony againft an unknown per 
fon; and when the name of one killed is unknown, or 
goods are ftolen from a perfon that cannot be knowa, ir 
is fufficient to fay in the indictment that owe unknowns was 
killed by the perfon indicted, or that he fiele the gouds of ene 
unknown. Wood's Init. 624. But tho’ an indittment 
may be good for ftealing the goods cuju/dam ignoti, of a 
perfon unknown, yet a property muft be proved in fome 
body at the trial ; otherwife it shall be prefumed to be in 


-the prifoner, by his pleading Not guilty. Mod. Caf in 


L. & E. 249. Where a perfon injured is known, his 
name ought to be put into the indi&tment. 2 Hawk. 
232. ET 
fE 

Of the day or time. PUN oe 
If an indi&tment be generally of offences at ‘tie iat 
times, without laying any one of them on a certain day; 
as if it be laid between fach a day and fuch a day 
hath been adjudged that the indiétment is void: But 
miftake in not laying an offence on the very fame day, on 
which it is afterwards proved upon the trial, is 
terial upon evidence. 2 Hawk. 236. And itis 
crown is not bound to fet forth ie very day, whe 
fon, &c. was committed: Evidence may be given 
treafonable confpiracy, ec. at any time befo 
the time alledged in the indiment; where it 
fuch a day and “divers other days as well be 
becaufe the time is only acircumftance, and‘ 
day mutt be alledged ; but it is not material. 





































Of the venue or play Dh: 


If no town or pface be named where the fae 
the indi@ment {hall be void; thoa miftake of th pl 
laying the offence, is of no fignification on the evid 
if the fact is proved at fome other place in the 
ty. H. P. C. 264. a Hen. 5. cap. 5. 
facts committed, ought to be laid in the ver 
done; and the town or parifh in which commit 
fet forth, &c, And if, upon Not guilty ples 
indiGiment, it fhall appear that the offence | 
county different from that in which the indian 
found, the defendant hall be acquitted. H. P.C 
Kel. 15. At Common law, if a man had died 
county, of a wound received in another, he 
gularly be indigted in either county, the offence 
compleat in either; and no jury could ingu 
happened out of the limits of their own co 
the flatute 3 Ed. 6, cap. 24, the offence is to be 
tried by jurors of the county where the death ‘be 
Hawk. 220. It has been held, if a perfon'tlea 
in one county, and carries them into another, h 
indiéted in the other county: And if a perfon 
goods from another, who had ftolen them 
may be indié&ed as having ftolen them from me, 
in jadgment of law, the poffeflion as well as prope 
ways continued in me. 2 Hawk. go. If hte 
ceffary in one county, to a felony committed 
the acceflary may be indifted and tried in the 
wherein he was acceflary. gies 2 & 3 ae 6. 


Of joint and fever ite “55. Bic, 


Hufband and wife may commit a trefpafs, felon 
and be indiéted together ; fo for keeping a bawdy 
tho’ the houfe be the hufband’s. Hob. ce å 
Tho’ as to felony, °tis faid the wife can’t beg 
in company with her hufband, the law pref 
be be under his coercion. 

If an offence wholly arifes from any joint ad 
criminal of feveral defendants, they may be al 
in one indidment, jointly and feveraliy, or jointly « 

i i 





mkali Shi cafes, the offences of feveral miee 
‘be laid feveral, becau/e the offence of one cannot. be 
phones another; and every man ought to anfwer feue 












































by for bis own crime. 2 Hawk. 240... A perfon cannog 
indicted barely of fufpicion of felony; but of the crime 

': And three offences may be joined in an jndiGment, 
d the party convicted of one offence, though he is found 
Not guilty of the others, x Hale’s Hift. P..C..561,'610. 
On penal ftatutes, feveral things fhall not be joined in. the 
į i&ment, &e. except it be in refpect of fome-onething, 
v which all af them. have relation: 2 Hawk. tto 

hes Ne 

of nait oe power pursuing, and reciting uf 
apii the fant, &c,. 


a ihm an indigiment i is drawn upon a ftatute, it ought to 
ue the words of it, if a private aét; butitis otherwife 
a general flatute: It is be{t not to recite a publick. fta- 
| the recital is not necefary, for the judges are bound 
to take notice of all publick ftatutes, and mif- 
are fatal ; fo that it is the furet way only to.con- 
erly Contra formam fratuti, Se. 4 Rep. 48. 
re be no neceflity to recite a public flatute in an 
oye -the profecutor take upon him to do it, 
vary from the /ubfantial part of the purview 
te, and conclude Contra formam flatyt. predid. 
the indijGment. Plowd. 79, 83.: Cro. Eliz. 
But many mif-recitals may be faved by a general 
ae a formam fratuti, without adding predia,’ 
iftakes may be helped by the conftant courfe 
dents upon {uch ftatutes. 2 Hawk, 247. Anjn- 
is tol bring the fa& making an offence, within all, 
a words of the ftatute, or the, words, Contra 
m flatuti, will not make it good. Ibid. 249. If a 
À of fubfiance be omitted i in the indigment, the whole 
is naught ; but it is otherwife where a word of 
itted, or there i isan omiffion of a fynonymous 
ere the fenfe is the fame, &e, Ibid. 246, 
fhall not be given by ftatute, upon an indiGment 
not conclude Cogira formam fpatuti: And 
ftatute fhall never be given on an indiGment 
on law, as every indiGment which doth not thus 
iall be taken to be. Jbid. But where per- 
ited on the ftatute of ftabbing, and the 
t fufficient to bring them within the ftatute ; 
found guilty of general manflaughter at Com- 
d the words Contra formam flatut. be rejected 
3: In other cafes the fame has been alfo ad- 
? formerly it was held, that an indidment 
ona ftatute, which would not maintain it, 
| any bie be maintained as an fuain at 
Pa i . 





Hie Of amendments, &e, 


s may be amended the fame term wherein 
o court, and not after: But criminal profe- 
ions are not within the benefit of the fatutes of amend- 
7 that no amendment can be made to an iz- 
c. but fuch only as is allowed by the Com- 
2 Lill 45. 2 Hawk. 244. The body of a 
nt removed into B. R. may not be amended, 
om London where a tenor only of the record is 
tho’ the caption of an indiGment from any 
, ON motion, be amended by the clerk of the 
fo as to make-it agree with the original re- 
gor j -And captions Of indictments ought to fet 
the court in which, and the jurors by whom, and 
a Ifo the time and place, at which the indi4ment was found ; 
_ and that the jurors were of the county, city, &c. Alfo 
fhew that the indi@ment was taken before {uch a 
had jurifdi&tion over the offence indiéed. 2 
3. While the jury who found a bill of iadi- 
is before the court, it may be amended by their con- 
t in matter of form, the name, or addition of the party, 
Kel. 37. Clerks of the affife and of the peace, fc. 
g defective bills of indi@ment, hall draw new bills 
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without fee, and take but 2s. for drawl ving any indictment 


againfta felon, Se, on pain of forfeiting 5 l., Stat, 14% 
& 11 W. 3. cap. 23. fone material part.of.an indi fee 
ment is repugnant to, or inconfiftent with another, ‘the 
whole is void; but. where the {enfe-is plain, the court 
will difpenfe with a /mall impropriety in the expreffion, 
Ibid. 228, 229: And many, objections to iedi@ments, gre ` 
over-ruled,. -5- Rep. 420, | Where an ivdi@ment is yoid 
for infafficiency ;, or, if the: trial; is in a wrong: county, 
another. ixdiGment may be, drawn. for the fame offence, 
whereby the, .anfuficiency. may be.cured.; and) the indige 
ment may be laid in another county,, (’tis faid) tho’ judga, 
ment be given. 4 Rep. 40, H. P.C,244. By the Com- 
mon law, the court may qualh any zndéé?mext for infuffi- 
ciency, as will make the judgment thereon erroneous :, 
But the court may refufe to quafh an indiGment preferred 
for the publick good, tho’ ithe not agood izdidment, and 
put the party to traverfe, or plead to it. . Mich. 22 Cars, 
BAR,  Alfo the court will grant time for the King’s coun+ 
fel to maintain. an indiGment,, if they. defire it. 

Judges are not bound ex debito jufitie to quath, an, ins 
didiment; but may oblige thejdefendant either to, plead on 
demur toit; and where sndiGments are not, good, the parz 
ties indifted may avoid them by pleading, 2 Lill.42, 2 
Hawk. 258. The court doth not ufually quath india- 
ments for forgery, perjury, and nufances, notwithftanding 
the indictments are faulty; and it is againft the courfe of 
the court to.quafh an indifment for extortion. . 2 Lill, 
41. +ç Mod..31. If an indi&ment be good in part, tho? 
the other part of it is naught,- the court will not quash its, 
for if an offence fufficient’ to maintain the indidément be 
well laid, it is good enough, although other faéts are 
ill laid. Latch, 173. Poph. 208. 1 Salk. 384, One 
that is convicted upon an erroneous indifment, cannot after 
the conviction move to have the ixdiGment quathed; but 
muft bring his writ of error to reverfe the judgment given 
againft him upon the ixdi@ment. Mich. 22 Car. B. R, 
An indictment is quathed for the infufficiency in it; or be- 
caufe no good judgment can be given upon it: Bur if 
judgment be given upon an erroneous ixdifiment, it is 
good againft the party till reverféd by. writ of error, g 
Lill. 43. If the party indi&ed is, outlawed upon the. sgn 
diGiment, the court will not qualh the zxdiGment, tho’ ern 
roneous;. but will force the party outlawed to bring hig 
writ of error to reverfe the outlawry. Mich. 24 Car. Be 
R, The ftat. 7 W. 3. cap. 3. ordains, That no indiGment 
for treafon, (Sc. or any procefs thereon, fhtall be quathed, 
on motion of the prifoner, or his counfel, for mif-writings 
falfe Latin, Gc, unlefs,exception be made before evidence 
given in court; nor fhall any fuch defect, Ec. after cona 
viction, be caufe to arreft judgment; though any judgment 
given upon fuch iadiG@ment may be reverfed on a writ of 
error, Jc, By the ftatute of Hen. 5. indiGments fhall 
abate for omiflions, by the exception of the party ; and 
if no advantage be taken by exception, but he appears 
and pleads, he lofes the benefit of the law. 2 Inf. 670% 

Counts in an indiGment, cannot be ftruck out ; (byt may 
in an information :) for the court cannot ftrike out that, 
which the grand jury have found, Vide Rep. Temp, Hardws 
per Annaly 203. à 

Of pleading, and of procefs againft a perfon indified. 

A perfon indigted of felony, &¥c. may plead generally, 
mifnomer, or wrongful addition ; a forma] acquittal or 
conviction ; a pardon, or other fpecial plea; or the ge- 
neral ifue; ormay plead any pleain abatement of the ize 
diment, Fe, 2 Hawk. 259, One indicted for felony 
may have counfel afigned him to fpeak for him in mat- 
ter of law only. 2 Hill. 44, Andall perfons indicted for 
high treafon, fhall have a copy of the indidment before 
trial, to advife with counfel, tc, And fuch sndi&ments 
are to be found in three years after the ofence ‘committed, 
except it be againft the King’s perfon, 7&9 8 Ws 3. ¢. 3. 
which. is extended to trials. on impeachments by 20 Gee; 
2.¢. 30, Perfons indicted of treafon mutt be by the oaths 
of two witneffes; but in other cafes one witnefs is enough, 
After a perfon is indiéted for felony, the fheriff is com- 
manded to attach his body by a capias ; and on seturn 
of a noneft inventus, afecond capias Shall be granted, and 
the fheriff is to feize the offendes’s chattels, &¢, And if 
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on that writ a non eft inventus is returned, an exigent | 
fhall be awarded, and the chattels be forfeited, Ge. 25 
Ea. 3. Arge cs Be 


Of not furrendring. 


If an innocent perfon be indicted of felony, and will 
not fuffer himfelf to be arrefted by the officer who has a 
warrant for it, he may be killed by the officer, if he can- 
not otherwife be taken ; for there is a charge againft him 
upon record, to which at his peril he is bound to anfwer, 
Fitz. Coron. 179, 261; 


Of being tavice indided. 


A perfon may be indicted twice at the fame time, where 
he hath committed two felonies, and if he hath his clergy 
for one, he may be hanged for the other. And if 
there is an indiftment and inquifition againft one for 
the fame offence, one found by the coroner’s inqueft, and 
another by the grand jury, he may be tried on both at the 
fame time: But if he-be tried and acquitted upon the one, 
it may be pleaded in bar on trial for the other. Kel. 
30, 108. i Salk. 3820 


Of trial in another county. ; 

An indi&ment being found in the proper county, may 
(in fome cafes) be heard and determined in any other 
county, by {pecial commiffion, 3 n/t. 27. 

In general, all offences muit be enquired into, as well 
as tried, in the county where the fact is committed. 
Black, Com. 4 V. 301. 

In the two laft rebellions, acts paffed impowering 
crown to try the traitors in any county. 


the 


Of appearance after conviction. 


When a perfon is convicted upon an indi@ment for tref- 
pafs or mifdemeanor, he is to appear in court, on judg- 
ment pronounced ; and the court having fet a fine upon 
him, will commit him in execution, &e. 2 Lill. Abr. 


41. Forms of Indidtments, fee Murder, Felony, Burg- 
lary, &c. For Indictments for Perjury, fee Stat. 23 Geo. 
2. ¢ IIe \ 


See the doctrine of indictments treated at large, in a 
very learned and mafterly manner. 2 Hawk. P. C. 210, 


ee 

BJuditfoz, Is he that indiéteth another man for any of- 
fence; and indiéee is the party that is indifted. 1 Ed. 3. 
Cap. UY. 21 Fac. 1. ¢. 8. 

Budittanter, A word fignifying without delay. Matt. 
Weftm. Anno 1244. 

BJudivifum, Is ufed for that which two perfons hold in 
commom without partition; as where it is faid he holds 
proindivifo, Fc, Kitch. 241. 

Budolis, A ftudious young man, or a youth. Ego 
Edgar indolis Clito confenf, Mon: Angl. 3 tom. p. 
120. 

Jndomit, Islaw French for boifterous and ungovernable. 
Law Fr. Did. 

Buvorlement, (Iudorfamentum) Signifies any thing writ- 
ten on the backfide of a decd; and receipts for confide- 
ration money, and the fealing and delivery, &c. on the 
back of deeds, are called Indorfements. Weft. Symb. par. 
2. fel. 157. On fealing ofa bond any thing may be in- 
dorfed or {ubfcribed upon the back thereof, as part of the 
condition, and the indor/ement and that fhall ftand together. 
Moor 679. There is alfo an indorfement of bills or notes, 
of what part thereof is paid, and when, &c. Andin 
another fenfe it is a writing a man’s name only on the 
backfide of Jills of exchange, &c. which pafling from 
one man to another, all the izdorfers are an{werable as 
well asthe drawer. 3 € 4 Ann.c.g. See Black. Com. 
2 V. 468-9. Forging of notes, acceptances, ec. felony 
without clergy. 2 Geo. 2. ¢.25. 7 Geo.2. c. 22, 

BJuvotoment, Of a church, Ee. See Endowment. 

Buducement, Is what is alledged as a motive or incite- 
ment to a thing; andin law is ufed fpecially in feveral 
cafes, viz. there is inducement to actions, to a traverfe in 
pleadings, a fact or offence committed, &c. Inducements 
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fo aétions need not have fo much certainty as in othe 
cafes: A general indebitatus is not fufficient, where it is 
the ground of the action; but where it is but the induce- 
ment to the action, as in confideration of forbearing a 
debt till fuch a day, (for that the parties are agreed upon 
the debt) this being buta collateral promife, is good with- 
out fhewing how due. Cro. Fac. 548. 2 Mod. 70. A 
man ought to induce his traverfe when he denies the title 
of another, becaufe he fhould not deny it till he thew fome 
colourable title in himfelf; for if the title traverfed be 
found naught, and no colowr of right appears for him 
who traverfed, there can be no judgment given: but 
an inducement cannot be traverfed, becaufe that would be 
a traverfe after a traverfe, and quitting a man’s own pre- 
tence of title, and falling upon another. Cro. 265, 266, 
3 Salk. 357. An inducement to a traverfe mult be fich 
matter as is good and juftifiable in Jaw, Cro. Eliz. 829. 
There is an inducement to a juftification, when what is 
alledged againtt it is not to the fubftance of the plea, Ge, 
Cro. Fac. 138. Moor 847. 2 Nel. Abr: 986.00 T i 
Buduttion, (Jnduéio, i. e. a leading into) Is the giving 
a parfon poffeflion of his church: And after the Bifhop 
hath granted inftitution, he iffues out his mandate to the 
Archdeacon to induét the clerk, who thereupon either does 
it perfonally, or ufually commifiions fome neighbouring 
clergyman for that purpofe; which is compared to livery 
and feifin, as it is a putting the minifter in actual poffeflion 
of the church, and of the glebe lands, which are the 
semporalities of it. This induéfion is done in the follow- 
ing manner; One of the clergymen commiffioned takes 
the parfon to be inducted by the hand, lays it on the key 
of the church, and pronounces thefe words: By virtueof 
this commiffion, I indu& you into the real and atual pofefion 
of the rectory of, Fc. with all its appurtenances. "Then he 
opens the church door, and puts the parfon into poffeffion 
thereof, who commonly tolls a bell, &c. and thereby 
fhews and gives notice to the people that he hath taken 
corporal poffeffion of the faid church : If the key of the — 
church door cannot be had, the clerk to be induéted may 
lay his hand on the ring of the door, the latch of the 
ehurch-gate, on the church-wall, &c. and either of thefe — 
are fufficient: Alfo induction may be made by delivery of 
aclod, or turf of the glebe, &c. Countr. Parf. Compan. 
z1, 22. Ordinarily the Bifhop is to direét his mandate 
to the Archdeacon, as being the perfon who ought to ine 
dué or give poffeffion unto the clerks nfe R 
churches within his Archdeaconry: But ’tis faid, th 
Bifhop may direé& his mandate to any other clergyman to 
make induffion. 38 Ed. 3. cap. 3. And by prescription, 
others as well as Archdeacons may make indultis, Parf ; 
Counfel. 8. Meisels 3 
An induétion made by the patron of the church, is void; 
but Bifhops and Archdeacons may induét a clerk to tl 
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benefices of.which they are patrons, by pre/eription, e. 
1r Hen. 4. 7. The Dean and Chapter of Cathedral 
Churches.are to indué prebends ; tho’ it hath been held, 
if the Bifhop doth induét a prebend, it may be good at 
the Common law, 11 Hen. 4. 7. 11 Hen. 6. In fome 
places a prebend fhall be in poffeffion, without ar (ore A 
duétion ; as at Weffminfier, where the King makes colla- 
tion by his letters patent. If the King grants one of | 
free chapels, the grantee fhall be put in poffeffion by 
fheriff of the county, and not by the bifhop: And 
indudion is neceflary to a donative, where the patroi 
donation in writing puts the clerk into poffeflion, wi 
prefentation, &c. 11 Hen. 4. 7. If the authori 
the perfon who made the mandate for induéfion, deter 
by death or removal, before the clerk is induéted, t 
duction afterwards will be void; as where before it i 
cuted, a new bifhop is confecrated, &c, t 

bifhop, during the vacancy of a fee, as guardian o 
{piritualities, iffue a mandate to indué a clerk to ach 
it is good tho’ not executed before there is a new 
2 Lev. 299. 1 Ventr. 309. Indu@ion is a tempor 
and if the archdeacon refufe to indué&t a parfon, or to 
a commiffion to others to do it, aétion of the cafe | 
againft him, on which damages ‘hall be recovered 
may likewife be compelled, by fentence in the ecclefi 
cal court, to induct the clerk, and fhall anfwer the s 

tempt. 12 Rep. 128. i 
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Kt is indufion makes the parfon compleat iricumbent, 
and fixes the freehold in him; anda church is full by in- 
duétion, which cannot be avoided but by guare impedit at 
Common law. 4 Rep. 79. Ploavd. 529. Hob. 15. A bifhop 
fued in the court of audience; to repeal an inftitution, 
after indufion had, and a prohibition was granted ; becaufe 
an inflitution is not examinable in the Spiritual Court afier 
induction, but then a guare impedit lies. Moor 860. Tis 
not the admiffion and in{titution, but izdudion to a fecond 
benefice, which makes the firit void, in cafe of plurali- 


ties, Se. Moor rz. See Black. Com. 1 V: 391. ZV. 
312. 4 ¥. 106. 
Gudulgences. According to the do&trine of the Ro- 


mith church, all the good works of the Saints, over and 
_above thofe which were 'neceflary towards their own jufti- 
fication, together with the infinite merits of Jefus Chrif, 
are depofited in one inexhauftible treafury. The keys 
of this were committed to St. Peter, and to his fucceflors 
the Popes, who may open it at pleafure, and by trans- 
ferring a portion of this fuperabundant merit to any par- 
ticular perfon, for a fum of money, may convey to him 
either the pardon of his own fins, or`a releafe for any one 
in whom he is interefted, from the pains of purgatory. 
Such indulgences were firit invented in the eleventh cen- 
tury by Urban Il. Robert/on’s Bif, Emp. Char. V 2 V. 
99, Sc. which vide. Alfo fee the fat. 25 H.8. c. 21. 
Jf. 27. And fee the fatutes againi Papijis, Fe. A col- 
leétion of which may be feen in British Liberties. 

Gn che, Is any thing iw being; and the learned make 
this diftinétion between things iz efè and in pofè; as, a 
thing that is not, but may be, they fay is in poè, or in 
potentia ; but what is apparent and vifible, they alledge is 
in efè, viz. that it has a real being, whereas the other is 
cafual, and but a poffibility. A child, before he is born 
or conceived, isa thing iz pofé; after he is born, he is 
faid to be iz efè, or a&tual being. The words iw efè are 
mentioned in the ftatute 21 Jac, 1. cap. 2, And where 
there muft be perfons iz fz, to take by grants, Ge. See 
Grants and Wills. 

Buewardus, (Inwardus,) A guard, a watchman, one 
fet to keep watch and. ward.—In Limunare Left in Brefen~ 
nei habet Rex confuctudinem fcil. 11 caretas, & 11 fticas An- 
guillarum pro uno inewardo, E&F de uno ingo de Northbynge 
xii denarios aut unum inewardum ÊF de Dena xviii denarios, 
& de Garra unum inewardum, Lib. Domefday Chenth. 
Quando Rex venatui inftabat de unuguaq; domo per confuetu- 
dinem ibat unus homo ad flabilitionem in filva. Alii homines 
non habentes integras mafuras inveniebant inewardos, ad 
aulam quando redicrant in civitate. —Lib. Domefday. Here- 
fordihire. =, 

Bufaliftatus. This word occurs only in Ralph de 
Hengham, Summa parva, cap. 3. Vir commifit feloniam ob 
quam fuit fufpenfus, utlagatus, vel alio modo morti damnatus, 
vel demembratus, vel apud Dovere infaliftatus, vel apud 
Southampton fubmerfus, vel apud Winton demembratus, vel 
decapitatus, ut apud Northampton; vel in mari fJuperunda- 
tus, ficut in aliis partibus portuum.—Mtr. Selden, in his notes 
on that author, fays, ‘ It appears that feveral cuftoms 
of places made in thofe days capital punifhments feveral. 
But what is infalifatus ? In regard of its being a cuftom 
nfed in a port-town, I fuppofe it was made out of the 
French word falize, which is fine fand by the water fide, 
or a bankof the fea. In this fand or bank it feems their 
execution at Dover was.” The elaborate Du Fre/ne con- 
demns this derivation and this fenfe of the word, but yet 

gives no better. Therefore, (till we have more authori- 
ty) we may conclude that infaliffatus did imply fome ca- 
pital punifhment inflicted on the fands or fea-fhore: per- 
haps tafaljfatie was expofing the malefactor to be laid 
bound upon the fands, till the next full tide carried him 
away ; of which cuftom, there is fome dark tradition. 
The penalty took name from the Norman falef, falefa, 
_ which fignified not only the fands, but rather the rocks 
_ and cliffs adjoining or impending on the fea-fhore. Cowell. 
i See the like ufe of falefa in Mon. Angl. tom. 2. p. 
165. b. ; 
-= Jufamp, Which extends to forgery, perjury, grofs 
cheats, &c. difables a man to be a witnefs, or juror ; 
but a pardon of crimes reftores a perfon’s credit to make 
him a good evidence. 2 Hawk. P. C. 432, 433. Judg- 
r i a 
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ment of the pillory makes izfamy by the Common law 
but by the Civil and Canon law, if the caufe for which 
the perfon was convicted was not infamous, it infers no ¿s= 
famy, 3 Lev. 426. 

Jnfangthef, Jnfangenetheof, (From the Saxon Fang 
or Fangen, i. e; capere, and Theof, Fur) Signifies a privi- 
lege or liberty granted unto lords of certain manors, to 
judge any thief taken «thin their fee. Bradt. lib. 3. ¢. 35. 
In fome ancient charters, it appears that the thief fhould 
be taken in the lordthip, and with the goods ftolen, other- 
wife the lord had not jurifdition to try him in his court 3 
tho’ by the laws of King Edward the Confefor; he was 
not refrained to his own people or tenants, but might try 
any man who was thus taken in his manor : ’tis true after- 
wards, the word infangthef fignified Latro captus in terra 
alicujus Jeifitus de aliquo Latrocinio, de Juis propriis homini- 
bus. 1&2 P.&@ M. c. 15. The franchifes of infang- 
thef and outfangthef, to be heard and determined in court- 
barons, are antiquated, and long fince gone. 2 laf. 31: 
The word is fometimes preceded by an H. 

Bufant, (Infans) In our law isa perfon under twenty- 
one years of age, whofe aéts are in many cafes either void; 
or voidable. Co. on Lit. lib. 1. cap. 21. and ib. 2. cap: 
28. An infant of eight years of age or above, may com- 
mit 4omtcide, and be hanged for it, wiz. if it may appear 
by hiding the perfon, by excufing, or by any other act, 
that he had knowledge of good and evil, and of the dan- 
ger of the offence, for here malitia /upplebit ætatem. t 
Hal. Hifl. 27. Yet Co. upon Litt. fe. 405. faith, That 
an infant fhall not be punifhed till the age of fourteen, 
which, fays he, is the age of difcretion. Cowell. But 
in fact, whether an zfant under the age of fourteen, fhall 
or all not be anfwerable for criminal atts,depends on the 
degree of judgment he poffeffeth. See the End of Div. Is 

We fhall confider this fubject under the following di- 
vilions ; 


I. The feveral ages diftinguifhed by law for various 
purposes. 

Il. Who are minors, and how far the law regards in+ 
fants in ventre fa mere. 

II. Of the trial of infancy. 

IV. Of what offices and trults an infant is capable. 

V. What things he is capable of doing for his own ads 
vantage, and of his as as good, void, or voidable, 
&e. } 


I. The feveral ages diftinguifbed by law for various 
purposes. 


From the obfervations made on the daily aétions of in- 
fants, as to their arriving at difcretion, the laws and cuf* 
toms of every country, have. fixed upon particular pe- 
riods, on which they are prefumed capable of acting, with 
reafon and difcretion ; in our law the full age of man or 
woman is twenty-one years. 3 New Abr. 118. 

Therefore, if one under the age of twenty-one years 
makes his will, and thereby devifes’ his lands, and after 
attains the age of twenty-one years, and dies, without 
making a new publication thereof, this devife is void. 
Dyer 143. Raym. 84, 1 Sid. 162. 

But tho’ a perfon under the age of twenty-one, cannot 
difpofe of his lands, yet it is faid, that one under that 
age may, (purfuant to the ftat. of 12 Car. 2. cap. 24.) 
difpofe of the cuftody of his ixfant child, and that fuch 
difpofition draws after it the land, &q as incident to the 
cultody. Vaugh. 178. 

Alfo it feems agreed, that an infant male at fourteens 
and female at twelve, may difpofe of their perfonal 
eftate at thofe ages: For herein the Common law has ap- 
pointed no time, being a matter cognizable in the Spiri- 
tual Court, which herein proceeds according to the Civil 
law, by which law infants at thofe ages are prefumed to 
have fufficient difcretion to make fuch difpofition ; there- 
fore their teftaments in thefe cafes are not to be fet afide, 
or controlled in Chancery, or the temporal courts. 2 Mod. 
a Gch ie he 210. Comb. 50. 1 Vern. 469. Preced. 
Chan. 310. 

The age of confent to a marriage in an infant male is 
fourteen, and in a female twelve; but they may marry 

before, 
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before, and if they agree thereto when they attain thefe 
ages, the marriage is good; but they cannot difagree be- 
fore then; ; and if one of them be above the age of con- 
fent, and the other under fuch age, the. party fo above 
the age may as well difagree as the other ; for both mutt 
be bound, or neither. Co. Litt, 33,.78,.79+ 2 Inf. 
464+13 duff. 88, 89. 6 Cov az. 7 Co. 43l & Roll: 
Abr. 340, 341. 

But tho’ the party above age, may as well difagree as 
the other, yet it is faid that the party cannot do it, before 
the other arrives at the proper age: Alfo it is faid to have 
been adjudged, that if a man marries a woman that is 
within the age of twelve years, and after the woman at 
eleven years of age difagrees to the marriage, and after 
the hufband takes another wife, and hath iffue by her, 
that this is a baftard; for the firf? marriage continues not- 
withfanding the difagreement of the woman; for fhe 
cannot difagree within the age of twelve years, and fo 
her difagreement i is voide! Co, Lit, 79. .1 Roll. Abr. 

41. 

j If a:man marries a woman who tis within the age of 
twelye years, and after the-feme covert within the age of 
confent difagrees to the marriage, and after the age of 
twelye years marries another, the firk marriage is “abfo- 
Jutely- diffolved, fo that. 4e may take another «wife ; for 
tho’ the difagreement within the age of confent was not 
fufficient, yet her taking. another hufband after the age 
of confent affirms the difagreement, and fo the marriage 
avoided ad initio, 1 Rol. Abr. g4t. 

Vide the cafe of Mr. Fitzgerrard, Lord Dééinss and Mr. 
Villers; 3.New Abr. 119,.120. Vide allo, 1 Inf. 33. 
1 Rol. Abr. 340. Dyer 369. Moor 575. 1 Rol, Abr. 
341. 1. Jnl 79.7 Co. Keen’s cafe. 6 Co, Ambrofia 
George’s cafe. 7H, 6.11. 6 Co, 22, 

As» the age of fourteen, is the age of confent to a 
marriage in an infant male; fo by law he hath feveral 
other ages afligned him, for feveral purpofes, yx. at the 
age of twelve, to take the oath of allegiance in the tourn 
or leet; at fourteen, to be out of ward of guardian in fo- 
cage, to chufe a guardian, and this is alfo accounted his 
age of difcretion ; fifteen to have had aid pur fair Fitz 
Chevalier. Co. Lit. 98. b. Hob. 225, 

The authority of a guardian in focage, ceafes at the 
age of fourteen, at which age the infant may call his 
guardian to an account, and may chufe anew guardian, 
Dito fea: 103. - Co, Lit. IE 2 Taf 13E 

One within the age of twenty-one years may do ho- 
mage, but not fealty ; becaufe, in doing of fealty he ought 
to be ee which an jzfant cannot be, Co. Lit. 65, b. 
2 Inf. 

An ‘nen at the age of feventeen, may be a procurator 
or executor ; and in this both the Civil and Common 
law agree. 5 Go: 29. 6, Of Ex. 307. 1 Hal. Hif, 
PG. 

pa isa oad caufe of refufal of a clerk ; alfo by 
the flatutes 13, Aix. cap. 12, and 13 & 14°Car. 2, nore 
is to-be admitted a deacon, ‘unlefs ke be twenty-three at 
deaf, nor a prieft, unlefS-he be twenty-four. Comb, In- 
cumb. 142, 214. Gib/.,Cod, 168. 3 Mod. 67. 

By the çutom of gavel-kind, an infant at the age of 
fifteen, is reckoned at full age to fell bis lands ; -and this 
feems to have been taken from the Civil law, which reck- 
ons fourteen the ætas pubertatis ; for they reckoned that 
tho’ the infant had ended his years of guardianfhip at 
fourteen, yet he might not have completed his account 
with his guardian till the age of fifteen, and that was 
efteemed to be the age when he was completely Qut of guar- 
dianthip ; therefore at this age he was allowed to fell the 
lands defcended to him: But-in this the cuftoms of Eag- 
dand differ from the Civil law;, for the Civil law does not 
allow of his difpofitions till the age of twenty-five ; 
therefore this muft-have been allowed by the old Saxon 
law, becaufe they thought that much time was loft, 
if the infant could only ufe his own without being 
able to difpofe of it in a way of traflick, or in marriage, 
till twenty-five; therefore they allowed the infant to fell, 
(but under great limitations and reftrictions,) that he 
might not be defrauded ; and by this means they thought 
there was fufficient provifion- made for the neceffity of 

I 



















with regard to the male and female fex, the age of four- 
teen is the common ftandard, at which both males and 


females are, by our law, obnoxious to capital 


capaces, and capable of difcerning between good and 


good and evil at the time of the offence commit 
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commerce, which in the final} divided fhares was ab- 
folutely neceffary, 
kind. 


Lamb. 624, 62gal and fee Gave | 
Alfo by cuftom in fome places, an infant Tila, of lands 


in focage, may at the age of ffizen years, make a 

for years, which fhall bind him atter he comes of age; 
for the cuftom makes fifteen his full age to ae Pipol 
Co, Lit. 45. b. 


Alfo by the cuftom of London, an infant uomartied, and 


above the age of fourteen, tho’ under twenty-one, may 
bind himfelf apprentice to a freeman of London by ini 
denture, with proper covenants; which covenants, by 
the cuftom of London, fhall be as binding as if. shang 
of full age. 










Moor 134. 
Palm. 361. 1 Mod, 271. 
As to capital offences, in which the law is 


2. Bul. 192. 2 Rabi Ba 


ments ; for this being the ætas pubertatis, or age dit 
cretion, the law prefumes them at thofe years, to od 


a 
therefore fubjeéts them to capital punifhments Fly ge 
if they were of full age: fF. N. B. 202. Co Lit prs 
b. Dalt. cap. 95. and 104: 1 Hal, Hifl PEGs +4 
Hawk. P. C: 2, Sed vide Poff this Divifion. 

But tho’ the age of fourteen, be the ætas pu 
before which our laws do not prefume the party 
capax, and therefore that a party indicted for a c f 
fence committed before thefe years is to be. found | t 

uilty, yet this general rule hath the followin ‘temperas 
pacik, a Fi 

1, That if the party be above twelve, tho’. 
and appears to be doli capax, and could difcern | twee 




































may be convicted, and undergo judgment z and. execu 
of death, tho’ he ‘hath not attained the age of 
but herein, according to the nature of the o 
circumftances of the cafe, the judge may, orm 
difcretion reprieve him, before or after judgmer 
der to obtain the King’s pardon. 1 Hal. 


26. 

2. If an infant be above even, and indan twi 
and commit a capital offence, prima facie he is t o | 
judged Not guilty, and to be found fo; becaufe he is 4 
pofed not of difcretion to. judge between. good and ¢ 
Yet if it appear, by ftrong and pregnant evidence a 
circumftances, that he had difcretion to judge be 
good and evil, judgment of death may he given 
him; for malitia /upplet etatem ; but herein the 
ftances muft be inquired of by ‘the j jury, a 
is not to be convict upon his confefionz A. 
my Lord Hale fays, that it is prudence. after 
to refpite judgment, or at leaft execution ; but that 
be convicted the judge cannot difcharge, but only 
him from judgment, and leave him in ome 
King’s pleafure be known. 1 Hal, Hift, P.C. 
Pof this Diy. 

3. If an infant within age be infos annos infa 
feven years old, he cannot be guilty of felony, ¥ 
circumftances proving difcretion may appear ; | 
Jumptione juris he cannot have difcretion, and iver- 
ment fhall be received againft that preapen 1H 
Hift. P. C. 27, 28. Plow. 19: iss 

Vide the cafe of William York aboy of ten years fage 
convicted of murder at the Summer aflizes for Bur 
1748. before Willes Ch. J. Foffer’s Crown Law 
&Fc. In this cafe, it appeared from all the ci 
that the party was doli capax, and the evidence 
being his own repeated confeffions, ec, ms was very | 
convicted. te 


Il. Who are minors, and how far the law. regards ; 
ventre fa mere. Ai 

The privilege of infancy does not pa oa 
for the political rules of government have thoyg! 
ceflary, that he who is to govern the whole kin 
fhould never be confidered as a minor, incap 
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poiciing himfelf and his affairs: Co. Lit; 44. Dyer 
20 
k Pcie if the King bakin age; make’ any leafe or 
grant, he is bound prefently, .and cannot avoid them, 
either during his asa or when he. comés of full age. 
Plow. 213. avs 5 Co. 27.: 7: Co. 12, So, if the King 
aliens land which he ve by defcent from his mather, he 
fhall not defeat it, by réafon that he was within age at 
‘the time of the alienation; for his body politic which is 
annexed to his body natural; takes away the imbecility 
of the natural body, and draws it, and all the effects 
ereof, | to itfelf ; quia: magis dignum- trahit ad fe minus 
Br v. Plowd. 213, 14. 
So if the King confent to an aét of parliament. during 
ris ‘minority, yet he cannot after avoid this act ; becaufe 
King, as King; cannot.be a minor; for as "King he 
Bes politick. Co. Litt. 43. 1 Roll. Abr. 728. 
Alfo the aéts of a mayor and commonalty,. fhall not be 
— avoided, by reafon of the nonage of the mayor.:Cro. Car. 
5. Go. tage 
o a Duke, Had: or the like, be buta minor; or 
not above ten years of age, in the cuitody and in the fa- 
mily of another nobleman, who may and doth retain 
lains, yet he may qualify chaplains to hold two bene- 
fices with cure; as if he was of full age... 
Comp. Incumb. 22. — 


tin gavelkind fhall have his.age, and, all other 










































the privilege of alienation at fifteen, yet that 
not take from him any Boir he had before at 
mon law. 1 Roll. Abr. 1 
ard being impleaded Ball have his age ; for the 
plea muft be determined before the pleas:in chief can 
on; fo that the plea of infancy will ftay-the fuit, 
} abi ce whether hei is'oris nota baftard. 
Co. Lit, 24 $ 

Koh in ventre’ ja mere, or in the mother’s 

ib, is fuppofed in law, to be born for many pur- 

It is capable of having a legacy, or, a furren- 
tei copyhold eftate.made to it. lt may have a 
an afligned to it; and it is enabled to have an 
ited to its ufe, and to take afterwards by fuch 
, as if it were then actually born ; and in Ao 
vil law agrees with ours, v. Black. Com. 
a BS" 
ı ventre Ja mere, may be appointed executor ; 
are two or more ata birth, they fhall be joint 
joint legatees of the thing bequeathed ; for 
for the benefit of the infant, reputes a child 
womb in the Jame condition as if it were born. 
rph. Leg. 102. 
be baftard eigne and mulier puifne, and the 
enters, and dies feifed, his iffue fhall inherit the 
exclude the mulier for ever ; but in this cafe if 
lhad died leaving iflue in ventre Ja mere, and the 
entered, and then a fon is born, yet he can- 
upon the mulier-: Herein our law differs from 
w5 for our law requires an immediate de- 
cannot be before the perfon is ix efe; alfo 
the frechold cannot be in abeyance. Co. Lit, 


‘to have been a matter of much controverfy, 
ther a devife of lands to an infant iz ventre fa mere 
ecaufe not in being to take at the time of the 
e devifor ; and fince, as fome fay, by the de- 
rfon is to take immediately after the death of 
or, the freehold cannot be put in abeyance by the 
> parties ; but others hold, that fuch devife is 
theinfant be not iz efe at the death of the 
and that the freehold fhall not be in abeyance, 
defcend to the heir at law in the mean time. 
13. Bro, Devife 32. Moor 177, 637. 2 
Grom Pir. 4236 1 Lev. 136.00, Sid. 153 
G a Keb. 85. 1 Salk. 231. | 2 Maod..9. 
‘all the books agree, that a devife to an infant 
all be born, or when God fhail give bim birth, 
as an executory devife, and that the pegheld 
“defcend to the heir at law in the mean time. 

S30 t Lev. 135. Raym. 163. S. C. Snow = 
. It may be devifed to trees, 


sit fete 119. 


of the infant at: Common law; becaufe tho’: 


So it is clear, that if land be devifed for life, the rei 
mainder to a pofthumous child; that this is a good con- 
tingent remainder ; becaufe there is a perfon in being to 
take the particular eftate; and if the contingent remainder 
veils during the continuance of the particular eftate, or eg 
inflante that it determines, it is fufficient. Moor 637. 
Church and Wiat. 3 Lev. 408: 4 Mod: 359. 1 Salki 
2274, Carth. 309. , Reeve and Long ; and fee ro & 11 
Wo 3. cap. 16. and Remainders. 

Alfo.it feems agreed, that a man may furrender copy- 
hold lands immediately to the ufe of an infant in ventre 

Ja mere y for a furrender is a thing executory, and nothing 
vefts before admittance ; and therefore if there be a perion 
totake at the time of the admittance, it is fuflicient, and 
not like a grant at Common law, which putting the eftate 
out of the grantor muft be void; if there be no-body to 
take. \1 Roll. Rep. 109, 138. 2 Bulf. 273. Co. Copyhs 
g-and fee Moor 637. 

If an ufurpation be had on oné in ventre fa mere ; at 
the next turn after his birth, he fhall be relieved on the 
ftatute of Wefim. 2: cap. 5. Hob. 240. 


HI. Of the trial of infancys 


Infancy is to be tried by infpection of the court, or 
by jury: And herein it is laid down as a rule in fome 
books, shat avberefoewer it is alledged upon the pleading, 
that the party was and yet is under age, there it fhail be 
tried by infpeclion ; but where the infant is of full age 
at the time of the plea, there it fhall be tried per pais. 
1 Levnt42... 1 Sid. 321. 1 Keb. 796.. Cro. Jac. 595 
8r. 

? But as to judicial aéts, or atts done by an infant in a 
court.of record, and’ which he is allowed to avoid, the 
trial thereof muft be by infpection ; therefore if an infant 
levies-a fine, he muft reverfe it by writ of error ; and this 
muft be brought during his minority, that the court may 
by infpection determine the age of the infant ; but the 
judges, as by adjundéa, may in fuch cafes inform them- 
felves by witnefles, church books, Ege.. Co. Lit. 380. 
Moor 76. 2 Rol. Abr. 15. 2 Infl: 483. 2 Bulf. 320. 
12 Cow22. 

If an infant brings a writ of error to reverfe a fine 
for his non-age, and, after infpection and proof of in- 
fancy by witneffes, dies before the fine is reverfed, his 
heir'may reverfe it; becaufe the court having recorded 
the non-age of the conufor, ought to vacate his contract 
when he appeared to be under a difability at the time he 
entered into it. Co. Lit. 380. Moor 884, Keckwick’s 
cafe. 

An infant acknowledged a fine, and the conuzees 
omitting to have the fine ingroffed till he came of age, 
in order to prevent the infant from bringing a writ of 
error; yet the court upon view of the conuzance pro- 
duced by the infant, and upon his prayer to be infpected, 
and his age examined, recorded his non-age, to give him 
the benefit of his writ of error, which he muft otherwife 
lofe, his non-age determining before the next term. 
Moor 189. & vide Cro. Fac. 230, 1. 

So if an infant fuffer a common recovery by appearing 
in perfon, this muft be reverfed during his minority by 
infpection of judges. 

But it is faid, that if an infant fuffers a recovery, in 
which he appears by attorney, he may reverfe it after his 
full age, as it may be difcovered whether he was within ` 
age when the recovery was fuffered; becaufe it may be 
tried per pais whether the warrant of attorney was made 
by him when he was an infant, 1 Sid. 321. 1 Lew. 
142s 

It is faid, that in all cafes where the party pleads that 
he was within age at B. and alledges a place, that there 
the trial may be weil enough where it is alledged ; where 
no place is atledged, there in perfonal aétions where the 
writ is brought, and in real aétions where the Tight of 
the land depends upon infancy, there the trial is to be 
where the land lies, and if not, where the attion is 
brought. Skin. 10, 11. Cro. Eliz. 818. S. P: 
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IV. Of what offices and trufts'an infant is capable, 


As to what offices and trufts an infant is capable ; he 
feems capable of fuch offices as do not concern the admi- 
niftration of juftice, but only require fkill and diligence ; 
and there it feems he may either exercife himfelf when 
of the age of difcretion, or they may be exercifed by 
deputy ; fuch as the offices of park-keeper, forefter, 
See 


faoler, ér- 


Offices. 


Plow’. 379, 38%: «9 Co. 48, * 97: 


But it is faid, that an infant is not capable of the 
ftewardfhip of a manor, or of the ftewardihip of the 
courts of a bifhop ; becaufe ‘by intendment of law’ he 
hath not fufficient knowledge, experience and judgment 
to ufe the office, and alfo becaufe he cannot make a de- 


puty. Co. Let. 3.6. 1 Rol.’ Abr. 731. 2 Rol. Abr. 
153. March 41, 43. Cro, Eliz. 636. Cro. Car. 
556 


ceiver. F. N. B. FYS. 
Cro. Eliz. 637. 
corporation. Rep. Temp. Hard. per Annah, 8, 9. 


1 Rol: Abr. 117. 


Ifan infant, being mailer of a fhip at St. Chriffopher’s’ 
beyond fea, by Contract with another, undertakes to 


carry certain goods from Sz. Chriffopher’s to England, 


and there to deliver them; but doés not afterwards de- 
liver them according to agreement, but waftes and con- 
fumes them, he nay be fued for the goods in the court 
of Admiralty, though he be an infant; for this fuit is 
but in nature of a detinue, or trover and converfion at 
Furnes and Smith, 


the Common law. 1 Rol. Abr. 530. 
and a prohibition denied to the court of Admiralty. 


- If an infant keeps a common inn, an action on the 


cafe upon the cultom of inns will not lie againft him. 1 
Rol. Abr. 2. Carth. 161. cited. 


So if an infant draws a bill of exchange, yet he fhall 
not be liable on the cultom of merchants, but he may 


plead infancy in the fame manner that he may to any 
other contraét of his. Carth: 160. Williams v. Harrifon. 
Adjudged on demurrer. ee 

An infant cannot be a juror ; and it is faid by Hobart, 


that by the wifdom of the Common law a perfon under 
forty-twe, could’ not be on a trial de etate probanda, be- 


caufe he then tried a matter which might have happened 
before he was twenty-one. Hod. 325. 


An infant, or one under the age of twenty-one years, 
cannot be eleéted a member of the Houfe of Commons ; 
not can any Lord of parliament fit there until he be of 


the full age of twenty-one years. 2 Infl. 47. 


V. What things an infant is capable of doing for his own 


advantage, and of his a&s as good, void, or void- 
able. . ; 


An infant is capable of inheriting, for the law pre- 


fumes him capable of property ; alfo an infant may pur- 
chafe, becaufe it is intended for his benefit, and the free- 
hold is in him till he difagree thereto, becaufe an agree- 
-ment is prefumed, it being for his benefit, and becaufe the 
freehold cannot be in the grantor contrary to his own att, 
nor can be in abeyance, for then a ftranger would not 
know againft whom to demand his right ; and if at his 
full age the infant agrees to the purchafe, he cannot 
afterwards avoid it ; but if he dies during his minority, 
his heirs may avoid it; for they fhall not be bound by 
the contraéts of a perfon who wanted capacity to contraét. 
Co. Lit. 2, 8. 2 Inf. 203. 

If an infant take a teafe for years rendering rent ; if he 
enter upon the land he fhall be charged with an attion 
during his minority, beeaufe the purchafe is intended for 
his benefit; but he may waive the term, and not enter, 
and if more ‘rent be referved upon the leafe than the land 
is worth, he may avoid it. 2 Bulf 69. If an infant 
make a leafe for years, with remainder over, rendring 


tent, and at full age, accepts the rent of the tenant for 


years, this fhall be an affent to him in remainder, fo 
that he fhall not ouft him after,  Plowd. 546, 

Ifan infant be lord of a manor, he may grant copy- 

holds notwithftanding his non-age.; for thefe eftates do 
T ` 











An infant cannot be an attorney, bailiff, factor or re- 
Co. Lite 172. 
An infant cannot exercife an office in a 





not take their perfe&tion from the intereft or ability of t 
lord to grant, but from the cuftom of the manor, b 
which they have been demifed, and are demifable ti 
out of mind. 4 Co. 23. 6. Co, Copyholder 79, 10; 
Noy 41. 8 Co. 65. í nat Ota 
An infant may prefent to a church ; and here 
faid, that this muft be done by himfelf, of whatfoever a 
he be, and cannot be done by his. guardian, for ‘the — 
guardian can make no advantage thereof, confequently — 
has nothing therein whereby he can give an account, 
therefore the infant himfelf fhall prefent. Co. Li 
89. a: 29 Ed. 3. 5- 3 Inf 156. An infant leflor 
ejectment, muft give fecurity for cofts ; becaufe the 
fant himfelf is not liable. Wilf Rep. par. i- p. 13 
















































Contracts for neceffaries. 


Here we muft obferve, that, (ftri&ly fpea all | 
contraéts made by infants, are either void or voidable, 
becaufe a contract is the act of the underftanding, 
during their ftate of infancy they are prefumed to 
yet civil focieties have fo far fupplied tersa ; 
taken care of them, as to allow them to contra for Cin 
benefit and advantage, with power, in moft cafes, ro re- 
cede from, and vacate it when it may prove prejudicial 
them ; but in this contract for neceffaries they; 
lutely bound, and this likewife is in benignity to: 
for if they were not allowed to bind themfe 
ceflaries, nobody would truft them, in which 
would be in worfe circumftances, than perfons 
age. 10H.6. 14. 18 Ed. gq. 2. 4 Rol. Abr? 

Therefore it is clearly agreed, that an ini 
bind himfelf to pay for his neceffary meat, dr 
phyfick, and fuch other neceffaries, and like 
good teaching and inftruétion, whereby — 
himfelf afterwards. Co. Lit. 172. a. Se 
to schooling, Fe. it muft be in cafes; whe 
was given, ond fide, to the infant. Vide infra 


As to neceffaries, &c. 


It muft appear that the things were aétu 
and of reafonable prices, and fuitable to the infant 
and eflate, which regularly muft be left to th 
but if the jury find that the things were 
and of reafonable price, it fhall be prefumed 
evidence for what they thus find ; and they 
find particularly what the neceffaries were, nor 
price each thing was; alfo if the plaintiff i 
other things, as well as neceffaries, or alledge 
price for thofe things that are neceffary, the jui 
confider of thofe things that were really neceffa 
of their intrinfick value, and proportion their 
accordingly. Cro. ‘fac. 360. 2 Rol. Rep. 144. 
151. Palm. 361: . Goulf. 168. Godb. 21 
114. 

if an infant promifes another, that if h 
him meat, drink and wafhing, and pay for his 
that he will pay 7/ yearly ; an action up 
lies upon this promife ; for learning is as neceffary as ¢ 
things, and though it is not mentioned what learni 
was, yet it fhall be intended what was fit for 
be fhewn to the contrary on the other part; a 
he to whom the promife was made does not in 
but pays another for it, the promife of re-payment 
of is good ; and it appears that the learning, mea 
and wafhing, could not be afforded for a lefs f m 
71. 1 Rol. Abr. 729. Palm. 528. 1 Fon. 182 
Pickering v. Guning, adjudged on motion i 
judgment. Fa 

Affumpfit, for labour and medicines in curin 
fendant of a diftemper, Jc. who pleaded in 
wiginti & unius annorum ; the plaintiff replied, 
neceflaries generally ; and upon a demurrer to, this 
tion it was objected, that the plaintiff had n 
certain how, or in what manner, the medicines wi 
ceflary: but it was adjudged, that the replication 
general form was good. Carth. 110. Huggins 


MAN. 
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“Tf an infant bé a mercer; and hath a fop in a town, ` 
and there buys and fells, and contraé&ts to pay a certain. 


 fum to J. S. for wares fold to him by F: 9. to re-fell, 
yet he is not chargeable upon this contract, for this trad- 
ing is not immediately neceffary ad vidtum & veftitum ; 
a if this were allowed, infants might’ be infinitely pre- 
judiced, and buy and feil, and live by the lofs. 1 Rol. 

Abr. 729. Cro: Fac 494. 2 Rol: Rep. 45. S: Q. adjudg- 

ed between HiH and Whittingham. i 

And as the contraét of an infant for wares, for the ne- 
ceflary carrying ‘on his trade, whereby he fubfifts, hall 
not bind him; fo neither Mall he be liable for money 
which he borrows to lay out for neceffaries ; therefore 
the lender muft, at his peril, lay ir out for him, or 

fee that it is laid out in necefluries. 5 Mod. 368. 1 

‘Salk: 386-7. 

"As in debt upon a fingle bill; the defendant pleaded 
that he was within age ; the plaintiff replied, that it was 
for neceffaries, viz. 10/. for cloaths, and 15 /. money 
Tent pro $g erga his neceflary fapport at the univerfity ; 
the defendant rejoined, that the money was lent him to /pend 

~ at pleafure; abfque hoc, that it was lent him for neceffa- 
ries; and ifue hereupon was found for the plaintiff, 

_ who had judgment in C. B. but was reverfed in B. R. 
on awrit of error; for the iffue only being, whether this 
money Was lent the infant for neceffaries, not whether it 
was laid outin neceffaries, it cannot bind the infant which 
ever way itis found ; for it might have been borrowed for 

aries, and laid out in a tavern ; and the law will not 
intruft the infant with application and laying of it out. 

1 Salk, 386. Earl v. Peale. See Infra. 

_ So ifone lends money to an infant, who adtually lays it 
oùt in neceHaries, yet this will not bind'the infant, nor 
pe him to an aĉtion ; for it is upon the lending that the 

contrat muft arife, and after that time there could be no 
contraG@t raifed to bind the infant, becaufe after that he 
might wafte the money, and the infant’s applying it after- 
wards for neceflaries, will not by matter ex pof fao, in- 

title the plaintiff toan action. 1 Salk. 279. 

= Altho’ an infant hall be liable for his neceffaries, yet 
if he enters into an obligation with a penalty for payment 

thereof, this hall not bind him ; for the entering into a 

_ penalty can be of no advantage to the infant. Cro. El. 920. 

Roe 679. pl. 929. Co. Lit. 172. 1 Roll. Abr. 729. 
Sed. vide infra. 

It is alfo- faid, that an infant cannot either by parol 
contract, or a deed, bind himfelf, even for neceffaries, in a 

rtain, and that fhould an infant promife to give an 
able price for néceffaries, that would not bind 
him; and that therefore it may be faid, that the contract 
of an infant for neceflaries, guatenus a contract, does not 
bind him any more than his bond would; but only fince 
= an-infant muft live as well as a man, the law gives a 
Bae price to thofe who furnifh him with neceffaries. 
Cafes in Law and Equity 85. 
Yet it hath been adjudged, that if an infant contracts 
_ for neceffaries, and enters into a fingle bill for payment, 
that this fhall bind him, and that an action of debt will 
on fuch obligation. 1 Lev. 86. Rufél and Lee, ad- 
iat udged. 1 Keb. 382, 416, 423. 8: C. Co: Lit. 172. 
eo i RA 
So an infant may bind himfelf in an affump/it for pay- 
~ ment of neceffaries, and an action upon the cafe, lies 
_ againft him upon the promife for this, but in nature of 
am aétion of debt ; therefore where debt lies, an aétion 
_ onthe cafe lies againft him. 1 Roll. Abr. 729. Noy 85. 
_ Latch 157, and fee Bulf. 188. 1 Roll. Rep. 382. 
= Alfo it feems clear, that if an infant becomes indebted 
_ for neceflaries, and the party takes a bond from the infant, 
f that this hall not drown the fimple contratt, becaufe the 
bond has no force. Cro. Eliz. 920. 
 » Bat it is agreed, that an infimul computafet will not lie 
init an infant, tho” it be for neceffaries; for he not 
ng difiretion, is not to be liable to falfe accounts. Co, 
Lit. 172. Lamb. 169. Noy 87. 
= If an infant comes to a ftranger, who inftruéts him in 
ing, and boards him, there is an implied contract in 
v, that the party fhould be paid as much as his board 
and fchooling are worth; but if the infant at the time 
ef his going thither was under the age of difcretion, or if 
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he were placed there upon a fpecial agreement with fome 
of the child’s friends, the party that boards him has 
no remedy againit the infant, but muft refort to them 
with whom he: agreed for the infant’s board, Gc. Allen 
94. Duncomb and Tickeridge. 


Judicial atts, or adts done in a court of record. 


As to judicial: aé&s, and aéts done by an infant in a 
court of record, they regularly bind the infant and his 
reprefentatives, with the following favings and-excepti~’ 
ons ; as if an infant levies a fine, tho’ the judges ought 
not to admit the acknowledgment of one under that dif- 
ability ; yet having once recorded his agreement as the 
judgment of the court, it fhall for ever bind him and his 
reprefentatives, unlefs he reverfes it by writ of error, 
which muft be brought by him during his minority, that the 
court by infpection may determine his age. Co. Lit. 380. 
Moor 76. 2 Roll. Abr. 15. 2 Inf. 483. 2 Bulf. 320. 
12 Co, 122. Yelv.115. 3 Mod. 229. 

So if an infant levies a fine, he is enabled by law to 
declare the ufes thereof, and if he reverfeth not the fine 
during his nonage, the declaration of ufes will tand good 
for ever, for tho’ that be a matter iz pais, and all {uch 
acts an infant may avoid at any time after his full age, if 
he do not confent ; yet being made in purfuance of the 
fine levied, which fine muft {tand good for ever, (unlefs 
reverfed in the manner as has been mentioned,) fo will 
the declaration of ufes too. 2 Gor 58. a. 10 Co. 42. 
Moor zz. Dalf. 47. 2 Leon. 159. Goulf. 13. 1 Jones 
390. Winch 103. 

If there be tenant for life, the remainder to an infant 
in fee, and they two join in a fine, the infant may bring 
a writ of error, and reverfé the fine as to himfelf; but it 
hall ftand good as to the tenant for life ; for the difability 
of the infant fhall not render the contract of the tenant 
for life, who was of full age, ineffeftual. 1 Leon. 115; 
317. 2 Sid. 55. 2 Tones 182. 

If an infant brings a writ of error to reverfe a fine for 
his nonage, and his nonage, after infpection, is recorded 
by the court, but before the fine reverfed he levies another 
fine to another, the fecond fine fhall hinder him from 
reverfing the firit; becaufe the ke having intirely 
barred him of any right to the tand, muft alfo deprive 
him of all remedies which would reftore him to the land; 
1 Roll, Abr. 788. See Moor 74. 

As to recoveries fuffered by infants, when thefe were 
improved into a common way of conveyance, it was 
thought reafonable that thofe, whom the law had judged 
incapable to aét for their own intereft, fhould not be bound 
by the judgment given in recoveries, tho’ it was the fo- 
lemn ‘aét of the court; for where the defendant gives 
way to the judgment, it is as much his voluntary a& and 
conveyance, as if he had transferred the land by livery, 
or any other a& in pais; therefore if an infant fuffers 
a recovery, he may reverfe it, as he may a fine, by writ 
of error, during his minority: And this was formerly 
taken to be law, as well where the infant appeared by 
guardian, as by his attorney, or in perfon : But now the 
diftin€tion turns upon this point, that if an infant fuffers 
a recovery in perfon, it iserroneous, and he may reverfe 
it by writ of error ; but even in this cafe the writ of error 
muft be brought during his minority, that his infancy 
may be tried by the infpection of the court; for at his 
full age, it becomes obligatory and unavoidable; but in 
cafes of neceffity the court has admitted the infant to 
appear by guardian, and to fuffer a recovery, or come in 
as a vouchee; but this too, is feldom allowed by the 
court, unlefs upon emergenices, when it tends to the 
improvement of the infant’s affairs, or when lands of equal 
value have been fettled on him, and when he has had 
the King’s Privy Seal for that purpofe; and thofe reco- 
veries have been allowed and fupported by the judges, 
and the infant could not fet them afide ; befides, if fuch 
recoveries be to the prejudice of the infant, he has his re- 
medy for it againft his guardian, and may reimburfe 
himfelf out of his pocket to whom the law had committed 
the care of him. 1 Roll. Abr. 731, 742. Co. Lit. 381. b. 
2 Roll. Abr. 395- 10 Co. 43. a Cro, El. 471. a 

196-7. 
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496-7. Cro. Car. 307: 2 Buf. 2351. t-sid. 321-2. 
k Lev. 142. 2% Sandi.94. 1 Vern. 461. 2 Salk. 567. 

Partition by writ De partitione facienda binds infants, 
becaufe by judgment in a court of juftice,.to which no 
partiality can be imputed. Co. Lit, 171. b. 

If an infant acknowledge a recognizance or ftatute, it 
is only woidable ; and the infant at his peril muft avoid 
them by audita querela, as he mutt a fine or recovery by 
writ of error during his minority ; for fuch conveyances 
or other acts of record become obligatory and unavoid- 
able, if they be mot fet afide before the infant comes of 
age; the. reafon is, becaufe. thefe contracts being entered 
into, under the infpection. of the judge, (who is fuppojed 
to do right,) the infant cannot againf? them aver bis dif- 
abilityys but muft reverfe them by a judgment of a Supe- 
rior Court, who by infpection, has the fame means to de- 
termine. whether the inferior jurifdiftion has done right, 


that firj received the contract. Moor pl. 206. 2 Int. 
483,. 673s Co. Lit. 380. Kelw..10.\. Reg. 149. ..10 
Co. 43. a 


oIfan infant bargain and fell his land by deed indented 

and; inrolled, yet he may plead non-age; for notwith- 
tanding. the ftatute 27 Hen. 8. cap. 16. makes the in- 
rolment in a court of record neceflary to complete the 
conveyance ; yet the bargainee claims by the deed as at 
Common,law, which was, and: therefore is, {till defeatible 
by non-age. 2 Inf. 673. 


Aas in pais. 


Infants are regularly allowed to refcind and break 
through all contraéts in pais made during minority, ex- 
cept only for {chooling and neceffaries, be. they never fo 
much. to their advantage ; and the REE hereof is, the 
indulgence the law has thought fit to give infants, who 
are fuppofed to want judgment.and difcretion in their 
contracts and tranfactions with others, and the care it 
takes of them in preventing their being impofed upon, 
or over-reached by perfons of more years and experi- 
ence. 39 Ed..3. 20.6-. 1 Rol. Abr. 729... Co. Lit. 172, 
38D. 

And for the better fecurity and proteCtion of infants 

erein, the law has made fome of their contraéts abfo- 
lutely void; i. e. ell fuch in which there is no apparent 
benefit, or femblance of benefit, to the infant ; but as to 
thofe from which the infant may receive benefit, and 
which+were entered into with more folemnity, they are 
only voidable ; that is, the law allows them when they 
come of age, and are capable of confidering over again 
what they have done, either to ratify and affrm fuch con- 
trads, or to break through and avoid them. Cro. Car. 502. 
1 Jones 405. 3 Mod. 310. * 

Hence an infant may purchafe, becaufe it is intended 
for his benefit, and at his full age he may either agree, 
or difagree, to the fame. Co. Lit. 2, 8. 2 Vern, 
203- 

Alfo the feoffment of an infant is not void, but only 
voidable, not only becaufe he is allowed to contract for 
his benefit, but becaufe that there ought to be fome at of 
notoriety to reftore the poffeflion to him, equal to that 
which transferred it from him. Aes Lit. 380. Dyer 104. 
2 Rol. Abr. 572. 4,Cos125. 

Therefore if an infant i Ph a ' feoffment and livery in 
perfon, he fhall have no affife, &c. but muft avoid it 
by entry ; for it is to be prefumed in favour of fuch fo- 
lemnity, that the aflembly of the pais then prefent would 
have prevented it, if they had perceived his non-age, and 
therefore the feoffment fhall continue till defeated by entry, 
which is an att of equal notoriety. 8 Co. 42. Bro, tit. 
Diffiiifiz 63. 

But if the infant had made a letter of attorney to de- 
liver feifin, he might have an aflife, érc. becaufe the 
letter of attorney, (like all other acts or agreements made 
by an infant to his prejudice,) mut be void ; there- 
fore whoever claims under it, or by virtue of its autho- 
rity, muft be awrong-doer. 2 Rol. Abr. 2. Noy 130. 
Palm. 237. 

Alfo as to the aéts of infants being void or voidable, 
there is a diverfity between an actual delivery of the 
thing contracted for, and a bare agreement to deliver it 

I 


‘deliver the horfe with his hand, and the 
horfe by force of the gift, the infant fhall 


liver a thing ; fo if one deliver goods to g 
‘a contract, ETc. knowing him to bean. 3A 


'contra&, but for neceffaries ; 3 therefore fuc 


only ; that the fir is voidable, but zhe laft abi lately 
as if an infant deliver a horfe, or a fam of 
his own hands, this is only voidable, and 
back in an action of account. Perk. Sea. 


Rol. Abr. 730... 2 Rol. Rep. 408. Latch 10 
But if an infant agrees to give a horfe, 


















































of trefpafs ; for the grant was merely voi 
12, 19. 1 Mod. 137. 

In trefpats guare vi & armis infultum fe 
crinem capitis ipfius Annæ abjeindit, the defendz 
tlie trefpafs preter tonfuram crinis, pleads Not gui 
as to that, pleads that the plaintiff was 
fixteen years, and for a certain fum of mon 
the defendant duas uncias crinis die Anne 
abfiindere ; and upon demurrer to this P 
held, zhat the contrat was abfolutely wou 
quently the tonfure unlawful, and gave 
cordingly for the plaintiff. Mich. 26 
Sechroghan per Guardianu Ve. Stuartfon, 


And as an. infant is not. bound. by his « 


not be chargeable in trover and converfio "i 
action for them; for the infant is not capa 


gift to the infant : But if an infant without any 
wilfully takes away the goods of another, » 
againit him; alfo it is faid, that if he 
under pretence that he is of pull age, trover 
is a wilful and fraudulent trefpafs. 1 sige 
169. 1 Keb. 905, 913- j 

Alfo it feems that if an infant, being a a 
difcretion, be guilty of any fraud in a 
be of full age, or if by combination with 
&c. he make any contraé& or agreement wi 
afterwards to elude it, by reafon of his pr 
fancy, that a court of equity will decree i o 
him according to the circumftances of the 
what cafes in particular a court of equity wil 
itfelf i is not eafy to determine. Vide 4 Peru. 1 
22 

Aio notwithfanding the difability of an 
tra&, by the 7 Aun, cap. 1g. it is enagte 
thall be lawful for any perfon under the see 
years, by the direction of the High court of Ch 
court of Exchequer, fignified by an order madi 
all parties concerned, to convey and aflur 
&c, mortgaged in fuch manner as fhall by 
ed, to any other perfon; and fuch conveya 
good and effectual in law.” fe, 

And, “That every fuch infant bein N 
mortgagee as aforefaid, {hall be Some 
order to make fuch conveyance.” 

How an infant is to bind himfelf by a co: 
in the plantations, 4 Geo. 1. c. 11. fe. 5 

All gifts, grants, &c. of an infant, ae, 
effect. by delivery of his hand are void ; and if 
effect by delivery of his own hand, are voidable | 
felf, and his heirs, and thofe acl Thall ha 
And privies in blood, (as the heir general or 
avoid a conveyance made-by their anceftor during 
fancy, But privies in eltate, fuch as the dona 

eftate tail where the tenant in tail dies without if ue 

privics in law, as the lord by efcheat where the 
heir, fhall not avoid a conveyance made b; 
If a man within age, feifed in right of his wife 
feofiment and dipe. his heir cannot enter and 

becaufe no right defcends to him; for the bi 
had lived, could have entered only in right «€ of 
And no perfon fhall take advantage of the infan y; 
anceftor, but he who hath a right de efeending tobim fio 
anceffor ; tho’ the heir may take the benefit of a cond 
notwithitanding no right defcended to “him fre 
celtors. 8 Rep. 42, 3, 4. and fee 3 Rep. 35. 

If hufband and wife are both within age, 
indenture join in a feoffment, and the hu 







































1 Inf. 337+ 


ESA dele 2 
e for the occupation. 


but i 





tis good, 2 Lill. Abri 55. 


Sve 3 Salk. 196. 


2224. 2 Leon.193. 2 Rep. 58. 


id not fuffer a common recovery. 


guardian. 2 Danu. Abr.772. 


open court. Hod. 169. 


dian. See Sid. 321. 2 Nef. 995. 


or guardian; but always defend by guardian. 1 


h not do it, the court will compel him. Wil 
e pe 50.. 
‘no r aB by attorney in his own right; 
e be joint executor with others of age, they 
e an attorney for him: refolved where three 
ts brought an action by attorney, one being 
e. 2 Saund, 212. Tho’ it was adjudged, 
in may neither fue, nor -be fued, as executor, 
mey; for the izfanr’s difability is adherent to 
fon, and he has no power to make an attorney 
cafe, who would not be anfwerable to him. 
2. Mich. 1 Geo. z. And it hath been held, 
be brought againft three feveral defendants, 
of them is an izfant, they may not all appear by 
3 but he within age muf appear by guardian, or 
error to reverfe the judgment. Style 400. 1 


and feme, where the feme is an infant, appear 
it is error. 5 Mod. 209. When the de- 
action is an 7nfant the plaintiff hall have fix 
ring his action in, after the defendant comes of 
if the plaintiff be an ‘»faar, he hath fix years 
ife after his age, to fue by the ftatute of limitations. 

243. And infants are not bound by nonclaim, 


enter and avoid the deed, or have a dum fait in~ 
te Tho’ if there be two jointen- 
in age, and one of them makes a feoftment in 
of the moiety during his infancy, and dies, the fur- 
ivo. patene but the heir of the feoffor, may enter 

o the moiety, &c. 8 Rep. 43. If an infant exchanges 
with another, and the other enters, the 2nfant may 
x} And where an infant leafes 
, he may affirm the leafe, or bring trefpa{s againtt 
for t 18 Ed. 4. Bro. Trefpafs 
leafe made by an infant referving rent is void- 
f there be no rendering rent, it is abfolutely 
tch 199. If an infant make a leafe paying rent, 
“his coming of age he accepts the rent, the 
eafe is.made good ; and an infants. leafe in 
3 Salk. 196.: An 
nnot durrender a future intereft, by taking a new 
s furtender by deed and by acceptance of a fecond 
e void, except there be an increafe of the term ; 
eafe of the rent; for where no benefit comes to him; 
are merely void. Cro. Car. 502. If an infant 


aint him ; and it was held, audita querela did 
this judgment, though it would on a ftatute 
nifance ; but the party ought to bring a writ of 
xchequer Chamber, by virtue of the 


1 Inf. 


l 10 Rep. 
formerly held that an infant appearing by 
10 Rep. 
__ Tho’ it hath fince been allowed in many cafes, and 

Judges, that an infant may fuffer a common 
by guardian, and he fhall not avoid it; for by 
he {hall have recompence in value ; and if it 
ie good of the infant, he may have recompence 


covery may be had againft an infant, be- 
le EF fecrete; and he may fuffer a recovery 


f 2 Bulf. 255. 
» 994. A recovery was fuffered by an infant 


‘appears by attorney, and not by guardian, 
for which a judgment may be reverfed. 2 
but if an infant appearing per guardianum 
pending the fuit, he may then plead per at- 
oor 665. An infant is to fue by prochein 


Boxers Te i 
.B. When the defendant is an infant, the plaintiff 
t to apply to him, to name his guardian; and if 


infant by our law. 
his grants, &c. in refpect of infancy ; for he cannot be a 
minor, being as King a body politick. 


&c. on fines levied by others, within five years, by the 
Stat. 13. Ed. 1. Nonclaim fhall not bind an infant, nor 
any negligence, &c. be imputed to him; except in fome 
particular cafes, wiz. in cafe of a fine where the time 
begins in the life of the anceftor ; or of an appeal of death 
of his anceftor, where he brings not his appeal within a 
year and a day, &c. 1 Inff. 246, 380. - Wood's Infi 

13. Laches fhall prejudice an infants, if he prefents not 
to a church in fix months. Zitt. 402. All atts of ne- 
ceflity bind ¿»fants ; as prefentations to benefices, admit- 
tances and grants of copyhold eftates, and affenting to 
legacies, ce. 3 Salk. 190. Conditions annexed to 
lands, whether the eftate come by grant or difcent, bind 
infants ; and where the eftate of an infant is upon condi-+ 
tion to be performed by the ixfant, if the condition is 
broken during the minority, the land is loft for ever. 1 
Inft. 233,380. Though a-ttatute is not extendible againft 
an infant, yet Chancery will give relief againit infants. 1 
Lev. 198. And by Stat. 7 Ann. ¢. 19. Infants feifed of 
eftates in fee, in trut, or in mortgage, on petition of the 
perfon for whom the zzfant is feifed in truft, or the mort- 
gagor, &c. by order of the court of Chancery, may make 
conveyances of fuch eftates, as truftees or mortgagees of 
full age. See ante. 

. Anizfantis much favoured by the law; therefore it gives 
him many privileges above others: if an infant make de- 
fault ina real action, he fhall not lofe his land ‘as another 
man fhall do; one who is an é#fant fhall not be amerced, 
nor find pledges like one of full age; and if he be bail, 
he may be diicharged by audita querela, &c. 1 Inft. 272. 
8 Rep. 61. On his default at the grand cape, the infant 
by writ of error may reverfe the judgment given againft 
himfelf; unlefs it be in cafe of a jndgment in dower. ' 
Dyer 104. Fenk. Cent. 47, 319. But an infant may be 
diffeifed of his lands: and a warranty that defcendeth 
upon an 7zfant, may bar him of his entry ; fo a remitter 
upon him; coatra of a defcent: and if an ixfant hath 
franchifes or liberties, and do abufe, or difufe them, he 
fhall forfeit them as a man of fullage may. 1 Jn/. 3, 
133. Ind. 311. Bro. 48. i ; 
A promife of a perfon when at full age, for confidera- 
tion during infancy, fhall be binding, and afumpft lieth. 
2 Lev. 144. 2 Leon, 215. A perfon gave a note, a few 
days after of age, for things had during his infancy ; 
on extraordinary circumitances, equity fet it afide : tho”. 
it is true, if an infant takes up goods, or borrows money, 
and after he comes to age, gives his note or promife for 
the money, that is good at law: but to prevent the ruin 
of infants, it may be convenient to give relief. Barnardif?. 
4, 6. If an infant delivers money with his own hand, it 
is voidable, and to be recovered by action of account. 
The infant fells goods to another; he may make the fale 
void, or have debt, Fc. for the money. Hob. 77. 18 
Ed. 4. Z. Alfo trefpafs lies for taking the goods ; but if 
he deliver the thing with his own hands, the vendee is 
excufed of the trefpafs: if an xfant fella horfe, he may 
take it again, (ce. Roll. 736. 3 Rep. 13. Hob. 96. 

If a trefpafs be done to an izfant, and he fubmits-to 
an award, it is faid the award fhall not be binding to 
him. 2 Danv..770. — An infant is not bound by his con- 
fent not to bring a writ of error; for tho’ the judgment 
binds him, yet it binds but as a judgment reverfable. 
Rep. Temp. Hardw. per Annaly, 104. Agreements, &c. 
made by an /nfant, although he be within a day of his 
full age, fhall not bind him. Plowd. 364. but vide the 
next sit. Where an /nfant enters into bond, pretending 
to be of full age, though he may avoid it by pleading his 
infancy, yet he may be indicted for a cheat. Woed’s Infl. 
585. See Ave, and Heir apparent. - : 
Bufants when of Yge. An infant has been adjudged 






































of age the day before his birth-day, for the law will not 


make a fraction of a day; therefore where a perfon was 
born the third of September, and the fecond of September 21 


years after, he made his will, it was held good; and that he 
was then of age to devife his lands. 
And it is faid fuch will fhall take effe&t, tho’ the devifor 
dies by fix at night of that day. 


1 Ld. Raym. 480. 


t 2 Raym. 1096, 
Fnfancy of Cozpozations. The King cannot be an 
1 Inff. 43- And he fhal] never avoid 


2 Danv. Abr. 


Eon 767. 


I N E 


The aéts of a Mayor and Commonalty fhall not be 
Cro. Gar. 


767. 
avoided by reafon of infancy of the Mayor. 


57: 
i Jnfetions, By cating garbage and dung into ditches, 
&c. how punifhed. See Stat, 12 Ri 2. c. 13. 

Bufeodation of Cithes, The granting of tithes to 
mere laymen, See Black. Com. 2 V. 27. 

BJulerioz Courts, The courts of judicature of this 
kingdom are divided into a general divifion of /uperior 
and inferior. The courts at Wefminfler are the fuperior, 
and in general have (efpecially the courts of King’s Bench 
and Common Pleas) fuperintendence over the inferior. 

Lords or their bailiffs not to arreft on foreign pleas, on 
pain of double damages, Stat. Wefim. 1. 3 Ed: 1. c. 35+ 

In courts of piepowder the plaintiff fhall{wear, that the 
taufe of attion accrued within the time and jurifaiction of the 
fair, 17 Ed. 4. c. 2. 1 Ric. 3. c. 6. 
tion of afumpfit muft be laid within the jurifdiction of an 
inferior court, but the promife need not. Ld. Raym. 
211. In a fire facias on a judgment of an inferior 
court, removed by certiorari, the plaintiff muft pray ex- 
ecution within the limits, otherwife on a writ of error. 
Ib. 216. Juftification by procefs of an inferior court, is 
not avoided by replication that the caufe of action arofe 
out of the jurifdiction.. Jb. 230. 

No prohibition to an inferior court for proceeding in 
a caufe arifing out of their jurifdition, till that matter 
has been pleaded. J. 346. An inferior court refufes 
to give coits of a nonfuits; the remedy is by writ de execu- 
tione judicii, and not by mandamus. Ib. 348. 

Mifdemeanors in inferior courts are punifhable in B. R. 
Ib. 556. Attachment againft a fleward for fitting judge 
in his own caufe, or for mifdemeaning himfelf between 
parties. Jb. 766. The feveral forts of inferior jurif- 
diction, conufance of pleas, and exempt jurifdittion. 
Ib. 836, 837. The judgment of an inferior court muft 
be entered, per eandem curiam. Ib. 895. A habeas 
corpus does not remove the caufe, as a recordari or cer- 
ziorari do, and the plaintiff may vary in his declaration, 
but then he difcharges the bail. Zb. 1102. 

Judgment of an inferior court reverfed for want of the 
averment, that the caufe was within the jurifdiftion. Jb. 
1310. A court held before the under-fteward fecundum 
confuetudinem, (Jc. without fetting forth the cuftom, and 
well. 6.1543. Inferior courts cannot grant a new 
trial. Stran. 113, 392. Have been allowed jurifdiétion 
in cafes fimilar to thofe where they have jurifdiction. 
Jé,.256. May fet afide proceedings for irregularity or 
furprize. Jb. 392. May fet afide a verdiét for irregula- 
rity. Jb. 499. ‘The King’s Bench cannot reverfe a fine 
fet by an inferior court. Jb. 786, The King’s Bench 
cannot AS a fine on a conviction by juftices of the peace. 
1b. 79 

iftoels, (infideles) Heathens; who may not be witnefles 
by the laws of this kingdom, becaufe they believe neither 
the Old or New Teftament to be the word of God, on one 
of which oaths muftbe taken. 1 In/. 6. 2 Hawk. P. C. 
434. But in fome cafes they are allowed in civil fuits 
being {worn according to their own law. See the cafe of 
a witnefs who was of the Genton religion, being admitted 
an evidence in equity. : 

FBntinity of Bitions. The lord of the foil may have 
a fpecial action againft him who fhall dig foil in the King’s 
highway : but one fubjeét may not have his action againft 
another for common nufances ; for if he might, then every 
man would have it, and fo the aéfions would be infinite, 
&e. 2 Co. Infi. 56. 9 Rep. 113. 

BAnirmary, ee eit ) In monafteries there was an 
‘apartment allotted for infirm or fick perfons; and he who 


had the care of the infirmary was called infirmarius. Matt. 
Parif. anno 1252. 
Jn forma Pauperis, Suing ations in. See Forma 


Pauperis. 
ZBnfozmation for the King, (informatio pro Rege). We 
{hall treat of this fubjec&t under the following heads, viz, 


I. Of informations generally, and the antiquity of the 
practice. 
I. In what cafes an information will lie. 





IN F 


iil. Of filing an information. eo 
IV. How it is to be laid; the proceedings, and, provi fons 
by flatute law, Se. 


I. Of informations generally, and the antiquity of the 
practice. A 


An information is, in many refpeéts, the fame as was, 
for a common perfon, we call a declaration. It ought 
to be certain, that the party may perfectly know what 
he is to anfwer to, and the court what they are to. give 
judgment on. Vide Plowd. 329. 

It is not always exhibited directly by the King or his” 
attorney, but fometimes by another, gui fequitur tam pro 
Domino Rege.quam pro feipfo, upon the breach of fome 


| penal law or ftatute, wherein a penalty is given to the 
‘The confidera- | party that will fue for the fame, and may be either by 


action of debt or information. Cowell. 

An information may be defined, an dedution or 
complaint exhibited againft’a perfon for fome criminal 
offence, either immediately againft the King, or againit 
a private perfon, which from its enormity or dangerous 
tendency, the publick good requires fhould be reftrained 
and punifhed, and differs principally from an indiément _ 
in this, that an indiétment is an accufation found by the 
oath of twelve men, whereas an information is only the 
allegation of the officer who exhibits it. 3 New Abr. 
164. A 
Informations are either at the fuit of the We or at 
the fuit of the King and party, which is called an in- 
formation quitam, becaufe the informer profecutes tam pro 
Domino Rege quam pro feipfo; but thefe informations will 
not lie on any ftatute, which prohibits a thing, as being 
an immediate offence againft the publick good in general, 
under a certain penalty, unlefs the whole or part of fach 
penalty be expreily given to ‘him who will fue for it, bee 
caufe otherwife it goes to the King, and nothing can be 
demanded by the party. 2 Hawk. P. C. 265. — y 

The King thall put no one to anfwer for a wrong laa 
principally to another, without indiétment or prefent- 
ment; though of common right, informations, or ations 
in the nature thereof, may be brought for offences againt 
ftatutes, whether mentioned or not in fuch ftatutes, where 
other methods of proceeding are not particularly ap- 
pointed. Jdid. 260. And wherever a matter concerns 
the publick government, and no particular perfon is en- 
titled toran aétion, there an information -will lie. 1 Salk, 
374. Vide 5 Geo.t. c. 4. Wood's Infi, 630. 

This difference between informations and indi€tments 
has made fome men conceive, that this kind of proceed- _ 
ing was utterly unlawful, as being not only contrary to 
the original frame and nature of our laws, but alfo con- __ 
trary to Magna Charta, and feveral other ftatutes, which 
require that no man fhall be put to anfwer, &%c. but upon 
indi&ment or prefentment. 3 New Abr. 165: See Sir 
Francis Winnington’s argument, 5 Mod. 456. and 1 Show. 
106, &ec. 

But tho’, as my Lord Hale obferves, in all er a š 
cafes the moft regular and fafe way, and moft confonant 
to the ftatute of Magna Charta, We. is by prefentment 
or indiétment of twelve fworn men, yet he admits that 
for crimes inferior to capital ones, the proceedings may be 
by information; and this from the long and fr 
practice, is now faid to be eftablifhed as Fase of the law 
of the land; therefore at this day the following kinds c 
informations may be exhibited, wherever the nature of 
the offence deferves fucha proceeding. 2 Hal. Hif, vt) 
c. 8. 

ift, For an offence principally, and more imme 
againft the King, an ixformation may be exhibited in the — 
name of the Attorney-General, and fuch information may 
be filed without any application or leave of the court, 
and the party fhall be obliged to anfwer the fame; allo 
the ftatute, 4 & 5 W. 3. (which requires a recognizance 
for payment of cofts from perfons exhibiting and profe- ix 
cuting informations,) does not extend to informations filed - 
by the King’s Attorney General, and it is faid, thatthe 
court will not quafh fuch information on motion, but will 
oblige the party to demur or plead thereto. 2 Het. A: D 





















è. abo. ahd fee Carth. 465-6. that no fuch information 
can be brought on a penal ftatute. 1 Salk. 372. 
` adly, On application, and leave of the court, grounded 
on motion and affidavit of fome mifdemeanor; which if 
true, doth from its evil tendency merit fuch profeeution, 
the court allows of the filing of an information in the 
name of the Maker of the Crown-office ; 4nd of fuch 
kind of informations there are numberlefs precedents in 
the Crown-office. 2Hawk.P.C.261. 2 Hal. Hift. P.C. 
ci zo. But B. R. (generally fpeaking) will not grant 
an information, where there is a civil fuit depending, ex- 
cept the offence appears very clearly. Vide Rep. Temp. 
tds per Annaly, 241. 
_ 3dly, Where by many penal flatutes the profecution 
í upon them is by the acts themfelves limited to be by bill, 
plaint, information or indictment, ‘there, without ao 
the profecution may be by information as well as by any 
other of thefe methods; alfo of common. sight fuch an 
information, or an action in the nature thereof, may be 
brought for offences againft ftatutes, whether they be 
‘mentioned by fuch ftatutes or not, unlefs other methods 
of proceeding be particularly appointed, by which all 
others are impliedly excluded. , But for this fee déions 
qui tam, Or A@ions on penal Statutes. 
4thly, Informations in nature of a guo warranto may 
be, and frequently are exhibited, with leave of the court, 
for ufurping privileges, franchifes, ce. which in fome 
refpetts is a civil fuit, as it is ufed as a proper means to 
Mi aright, tho” it punifhes the mifdemeanor, fuch as the 
rpation, &e, Yet the court of B. R. will not grant an 
information, on private ufurpation of franchifes, but the 
oper remedy is to apply to the Attorney General: 
Vide Rep. Temp. Hardw. per Anndly, 261. 


ea ey fea, 
8 i. In what cafes an information will lie. 
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Etats ee fhall lay down what hath been colleéted by 
Serjeant Hawkins, and is, as he fays, every day’s practice, 
agreeable to numberlefs precedents, viz. either in the 
-name of the King’s Attorney General, or of the Mafler 

ar of. the Crown-oflice, to exhibit informations for bat- 

- teries, cheats, feducing a young man or woman from 
_ their parents, in order to marry them againft their con- 
fent, or for any other wicked purpofe, fpiriting away 
achild to the plantations, refcuing perfons from legal ar- 
-tefts,  perjuries, and fubornations thereof, forgeries, con- 
Spiracies, (whether to accufe an innocent perfon, or to 
‘ erih a certain fet of lawful traders, &e. or to 
‘procure a verdié&t to be unlawfully given, by caufing 
-perfons bribed for that purpofe to be fworn on a fales, ) 

and other fuch like crimes, done principally to a private 

i perfon, as well as for offences done principally to the 

ing; as for libels, feditious words, riots, falfe news, 

" extortions, nufances, (as in not repairing highways, or 
obftruging them, or ftopping a common river, ĉc.) 

_ contempts, asin departing from the parliament without 
_ the King’s licence, difobeying his writs, uttering money 

out his authority, efcaping from legal imprifonment 
‘on a profecution for contempt, neglecting to keep 
watch and ward, abufing the King’s commiflion to the 
__ oppreffion of the fubje&t, making a return to a mandamus 
= of matters known to be falfe, and in general any other 

Offences againit the publick good, or againft the firt and 
A -obvious principles of juftice and common honefty. 3 

if New Abr. 166. 2 Hawk. P. C. 260. and feveral autho- 

_ tities there cited. Words refle&ting on the publick go- 

yernment are punifhable at the fait of the King by informa- 

4 tion, Carth. 14, 15. The King v. Darby. 

__ An information was exhibited by the Aetcraes General 

ba -for confpiring to deftroy the King’s revenue of the excife ; 

t the defendants and others iguot’, &&e. icii, 

EA feditiofe confultaverunt ES confpiraverunt ad de- 

end’ {5 depauperand’ Sirmarios excife prædiP, Sc. 

and many other facts were laid in the information tending 
to deitroying the excifemen, depauperating them, de- 
estos the King’s revenue of excife, pulling down the 

__-excife-houfe, raifing a tumult amongft the poor people, 

ie But the jury that were to try the iffue were un- 
ý willing to find this matter, tho’ exprefsly proved, fearing 

EFN might be conftrued no lefs than treafon, and fo would 















INAFE 


otily find that fuch and fuch of the defendants illicite, 


fattiofe, © feditioje Je affemblaverunt, & illicite, fattiofe 


Jeditiofe confultaverunt, © confpiraverunt ad depauperand’ 


Sermarios Dom Regis excifee predi, prout predi? attor- 


nat gen’ Dom Regis, Ge. & quoad totam aliam materiam 
in informatione contentam, find them Not guilty, and find 
F.S. Not guilty of the whole. It was moved in arreft 
of judgment, that here is no offence found. The court 
unanimouily concurred, that judgment ought to be 
given for the King, though as to the offence found there 
was fome variety of opinion: Taui/den held, that vi & 
armis Was not neceflary, and that they were found guilty 
of an unlawful affembly, and in that the Ld. Ch. Juft. con- 
curred; as alfo that the intention of defrauding and de- 
priving the King of his faid rent is implicitly: found 
within the modo 3 forma prout, Fc. for fo fhall the ma- 
chinantes, (Fe. be applied. Tawifden and Keeling concur- 
red, that for a confpiracy alone, without any profecution, 
information lay; and they all agreed, that the King’s 
revenue being concerned did highly aggravate the of- 
fence; 2 Hen. 4. 7. and 8 Hen. 5. b. were cited, that 
for maintenance of that a monk fhould be able to con 
traét, and probi homines de Dale fhould be a corporation. 
Lord Chief Juttice cited Old Magna Charta, where there 
is a ftatute againft fuch as fhould undervalue lands in the 
King’s hands, So judgment was given for the King. 
1 Lev. 125+ 1 Sid. 174, 1 Keb. 650. Hil. 15 & 16 
Car. 2. in B. R. Rex. v. Starling; and other brewers in 
London, 

A coroner having fworn the jury to inquire of the 
death of one fuppofed a felo de Je, and finding the evi- 
dence very ftrong, took off fome of the inqueft; and tho” 
it was faid, that this coroner was a weak filly man, yet 
Holt faid there was no reafon why an information fhould 
not be againft him. 12 Mod. 493. Pajfth. 13 W. 3. 
The King v. Stukely. 

An information was granted againft one for counter- 
feiting or pretending himfelf to be bewitched by a poor 
woman who was thereupon indicted for witchcraft, and 
acquitted, and the whole difcovered to be a cheat. 
12 Mod. 556. Mich. 13 W. 3, B. R. Hathaway’s cafe. 

Information againft an attorney for examining perfons 


on oath, upon an arbitration, without putting the fame 


in writing. So, againft a juftice of peace, for committing 
a man, for not paying one fhilling as a fee, for difcharging 
his warrant. Wilf. Rep. par: 1. fo.7 

So, for the following libellous wide ina letter, viZ: 
« Tam fure you will not be perfuaded from doing juftice, 
“ by any little arts of your town-clerk, whofe confum- 
«< mate ‘malice and wickednefs againt me and my 


« family, will make him do any thing, be it ever fo 


se vyile??” Thizz. 
So, againft an overfeer of the poor, for procuring a 
foldier, to marry a poor woman, chargeable to the parish. 


Ib. 41. 


So, againft one for pra&tifing as an attorney, while he 
was under-fheriff. Ib. 93. 

So, for exercifing the office of Mafter, of the Cooper’s 
Company. Rep. Temp. Hardw. per Annaly, 106. 

So, againft a juftice of peace, for convicting a perfon 
unheard, and fending him to the houfe of correction, 


Ib. 124. 


So, again judges of an inferior court, for mifbeha- 
viour. Jb. 135. 

So, to try the truth of the return of a mandamus. 
184. 

An information was filed againft a gaoler for fuffering 
one taken upon an excom. capiend. to go at large. 12 
Mod. 434. Mich. 12 W. 3. Anon’. An information was 
filed againft certain perfons for that they, as enemies, &c, 
to the government, hired a boat ‘during a war with France, 
in order to go thither, intending to aid and afit the 

King’s enemies, though they did not attually go thither, 
but only intended it. Skin. 637. Pafch. 8W.3. B.R. 
The King v. Cooper and al’. 

Upon a motion, leave was given to file an information 
again{t a juftice of peace for fending the profecutor to the 
houfe of correction, without fufficient caufe. 8 Mod. 45. 
‘Pajth. 7 Geo. The King v. Okey. Information was filed 
again{t one for building of locks in the river Thames to the 


Ib. 


obftruction ' 


- perfons to ferve that office. 


 nalty. Finch 340. 


obftrudtion of navigation. 12 Mod. 615. Hill. 13 W. 3 
The King v. Clark. 

Information for a {candalous narrative licenfed by the 
defendant, Speaker of the houfe of Commons, being 
Dangerjield’s Narrative, reflecting on a nobleman, (the E. 
of Peterborough); the defendant pleaded, that he did it by 


_ order of the Houfe of Commons, and demanded judgment 


if this court will take conufance of it. The Attorney 
General demurred, and afterwards the defendant pleaded 
the common plea, guod non wult contendere cum Domino Rege, 
and was fined 10,000/. Comb. 18. Pafch. 2 Fac. 2. 
B. R. The King v. Williams. 

Leave was given to file an information againft the de- 
fendant, by whom the plaintiff’s wife was inveigled 
away, and who procured merchants and trade{fmen to fell 
goods to her, in order to faddle the hufband with the debt, 
he agreeing with the fellers to deliver the goods back 
again. 12 Mod. 454. Pafch. 13 W. 3. Pocock v. Thor- 
nicroft. 

Leave was moved for to file an information againft the 
defendant for thefe words fpoke of a juftice of peace, vix. 
He is an old rogue for fending his warrant for me. Holt 
Ch. J. faid, that he deferved to be bound to'his good 
behaviour, tho’ it be not proper for that juftice to do it, 
but rather to get one of his brothers to do it for him; and 
leave was denied; the court defiring them to go by way 
of indiétment if they would. 12 Mod. 514, Pafch. 13 
W. 3. The King v. Lee. 

The court was moved for an information againft a 
churchwarden, for refufing to collect money, on a brief 
for fire, according to the act, 4 dun. c. 14. and the cafe 
of informations granted for not burying in woollen was 
cited. Sed per curiam ; That is of a publick nature, and 
wherein the revenue is concerned: and befides, in this 
cafe there is a penalty given, and a method for obtaining 
it. So norule was made. Stran. 1130. Eafl. 13 Geo. 2. 
Rex v. Ford. 

The court was ae for an information 2gain{t one 
Grofvenor, for refufing to ferve the office of one of the 


` theriffs of London.—It appearing that he was a Proteftant 


Diffenter, the court faid, it was a doubtful queftion, and 
a matter of very great confequence ; and they would not 
interpofe to have that matter tried in a criminal way, 
when the city had another, and ¢hara civil way of obliging 
Vide Wilf. Rep. par. 1. 18. 

N. B. The doctrine is now fettled, in the cafe of the 
Chamberlain of London and Allen Evans, Efq; on error, 
in the Houfe of Lords, upon the opinion of the judges, 
eleven to one, that a diffénter is not liable to ferve. 

An information may be brought for offences and mif- 
demeanors by the Common law ; as for batteries, confpi- 
racies, feducing perfons, nufances, contempts, libelling, 
feditious words, abufing the King’s commiflion to the 
oppreflion of the fubjec&t, Sc. And in many cafes by fta- 
tute, wherein the offender is liable to a fine, or other pe- 
Show. 109. For words {poke of a 
deceafed King, which advance pernicious dottrine and 
evil tenets, and have an influence on the prefent govern- 
ment, Ge. an information lies, on which the offender may 
be fined, and aliocorporally punifhed. 2 Ld. Raym. 879. 
If the marfhal of B. R. mifdemeans himfelf in his office, 
he who is prejudiced by it may prefer an ixformation 
againft him in thatcourt,’ where he fhall be fined and 
ordered to make fatisfaction. Hill. 23 Car. B. R. 

If a perfon exhibits his information only for vexation, 
the defendant may bring information again{t the informer, 
upon the Stat. 18 Eliz. c.5. 2 Bulf. 18. 


Il. Of filing an information. 


It feems to be an eftablifhed praftice, not to admit the 
filing of an information, (except thofe exhibited in the 
name of his Majefty’s Attorney General,) without fr/ 
making a rule on the perfons complained of, to pew cause 
to the contrary; which rule is never granted- but upon 
motion made in open court, and grounded upon affidavit 
of fome mifdemeanor, which, if true, doth either for its 
enormity or dangerous tendency, or other fuch like cir- 
cumftances, feem proper for the moft publick profecution ; 
and if the perfon; on whom fuch rule is made, having 










been perfonally ferved with it, do not at the « 
him for that purpofe, give the court good fatisfa 
affidavit, that there is no reafonable caufe for - p: 
cutions the court generally grants the informat. 
fometimes,-upon fpecial circumftances, will grant 
tbofe who cannot be perfonally ferved with fuch 
if they purpofely abfent themfelves, (ec. 2 Hawk. P 
62. 
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But if he fhew good caufe to the contrary, asthat he - 
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has been indi&ted for the fame caufe, and acquitted, or 
that the intent is to try a civil right, which has pico 
yet devermined,. or that the complaint is trifling, or 1 
tious, &¢. or wie the motion is for an Gasforendelt 

the nature of a guo awarranto, if he can’ fhew oe 
right hath been already determined on a mandamus, 
that it hath been acquiefced in many years, or leat 
depends upon the-right of his voters; pate Soc 
been tried, or that it-doth not ‘concern ‘the publick, but 

is wholly of avprivate nature, the court will not grant = 
the information without fome- particular citcumftances, 
the judgment sie lies in diferetion. maa T hya 
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Regularly, the fame certainty that is requi 
di&ment, is required in an information ; but ‘it 
held not to be neceffary, to repeat the words d 
intelligi & informari in the beginning of ever 
claufe, if the want of them may be angles 
and ealy conftruction, _ See tit. Indictment, 
Raym. 34. 2 Haw. P, C. 261. 

Ai dsi 

In an information againft Roberts the cope over 
the river Mercy, which parts Anglefey from Carn 
Jfoire in Wales, it was laid generally, viz. That this 
an antient ferry time out of mind, and that id. i 
ufual rate for the paflage of a man and hi 
20 cattle, z d. for zo fheep, &c. that Roberts 
common ferryman, between the 7th Septembris Anno 
and the day of aap this information, injuf a 0 
prefive, & deceptive cepit F extorfit de diverfis ligeis 
Jubditis Domini Regis ignotis to the Attorney 
pafling that way, diwer/as denariorum Jummas ex 
tiquam ratam {F pretium pro paffagio & frei tio 
& averiorum Juorum wvidelicet, pro paffagio & tra 
tatione cujuflibet perfone cum equo Juo 2d. $I pro 
20 catallis 25. & fic Jecund? ratam predi pro 
wel minori numero averiorumy Eé The defend 
found guilty, and it was moved in arreft ofj 
that the information was too general and uncertain, | 
did not alledge that any particular perfon, or any cert 
ber of cattle, were ferried over within the time laid 
information ; neither did it mention any particula 
from whom the extorted rates were taken, which it o 
to do, that the fingle offence might certainly appear to 
court; after great deliberation, the whole court ¥ 
that opinion ; and per Holt Chief Juflice, In. every 
information a fingle offence ought to be laid and 
tained, becaufe ewery extortion from every particular per, 
isa feparate and diftind offence; therefore they ou 
to be accumulated under a general charge, as in this ci cale 
becaufe each offence requires a feparate and diftin 
nifhment, according to the quantity of the offence; 
it is not pofible for the court to proportion the 
other punifhment, unlefs it is fingly and. certainly 
Carth. 226. The King v. Roberts. 

An information upon a penal ftatute muf Pagi k 
of the fa; „erior courts, and cannot be brought in an 
ferior court, becaufe the King’s Attorney cannot be 
to acknowledge or deny, as he can in a fuperior 
Cro. Fac. 538. All informations on penal ftatutes, brou 
by an informer, where a fum certain is given to the f 
fecutor, muft be brought in the proper county wh 
offence was committed ; and within a year after the fa 
but a party grieved, who is not a common informe 
not obliged to bring his information in,the proper 
but may inform in what county he pleafes. Stat. 31 
c. 3. Cro. Eliz. 645. And the King may exhibita 

formation in two, or three years, and be good; ho'i 
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‘will be naught in an informer. Cro. Jac. 366. Where an 
information is given by itatute, to be profecuted at the af- 
fizes, Sc. the informer, on filing his information, mutt 
make oath before a judge, that the offence laid in the ix- 
vation Was not committed in any other county than that 
“mentioned in the information ; and that he believes the 
offence was committed within a year next before the filing 
of the information. 21 Jac. 1.¢.4. And when an informa- 
tion is ordered to be filed, upon an affidavit made, the 
court will not fuffer the profecutor to put any more or 
pther matter into the information than what only is in his 
afidavit. Mich. 9 W.3. B. R. It has been refolved, 
that the Sat. 21 Fac. 1. c. 4. reftrains the jurifdiction of 
B. R. in actions of debt by common informers, and that 
they cannot bring debt upon the ftatute in that court, un- 
lefs the caufe ae ation arifa in the county where the 
King’s Bench fits; but muft in other cafes profecute by 
jaformation before juftices of affife, &c. as the ftatute di- 
“ses. 1 Salk. 373. Offences created fince the ftatute 
21 Fac. 1. cap, 4. are not within that flatute, to be pro- 
fecuted in the county where the faét was done; fo 
that informations on fubfequent penal ftatutes are not re- 
firained thereby. Jdid. By the Stat. 18 Eliz. cap. 5. 
Informers are to exhibit their fuits in proper perfon, by 
way of information, or original action ; they are not to 
compound with the defendant without the confent of the 
court, on pain of 10/. penalty, pillory; Ge, And if 
they difcontinue, or are nonfuit, the court fhall imme- 
diately affign cofts to the defendant: but this ftatute, and 
the 21 Fac. 1. c. 4. do not extend to informations of ofi- 
cers, nor on the ftatutes of maintenance, champerty, con- 
cerning concealments of cuftoms, &c. and it extendeth 
not to parties grieved, and thofe to whom any forfeiture 
is given in certain. bid. 
An informer upon a popular ftatute fhail never have 
- eofts, if not given by ftatute; but the party grieved in 
aétion on the itatute fhall, where a certain penalty is given, 
2 Hawk. 273. Informations by the Attorney General re- 
jain as they were at Common law, notwithftanding the 
flatute 4 & 5 W. és M: c. 18. And when the Attorney 
‘General exhibits an information, he does it ex officio; but 
when the Clerk of the Crown does it, it is generally by 
= order of court. 5 Mod. 464. Where a penalty is di- 
by ftatute between the King and the informer, if 
the King prefers his ixformation before the informer, he 
fhall have the whole penalty ; but if the informer prefers 
‘his information firk, the King cannot hinder him from his 
proportion. 2 Lill. dbr. 6o. If an informer dics, the 
torney General may proceed in the information for the 
King: nonfuit of an informer, is no bar againtt the King ; 
_ and if the King’s Attorney enter a nelle profequi, itis not 
any bar guoad the informer. Cro. El. iS. 1 Leon, 119. 
If two informations are had on the fame day, they mutaally 
abate one another ; becaufe there is no priority to attach 
the right of the {uit in one ixformer, more than in the 
other. Hok. 138. 
` If an information contain feveral offences againft a fta- 
tute, and be well laid as to fome of them, but defective 
-astothe reft, the informer may have judgment for fuch as 
are well laid. öid. 266. After a plea pleaded to an jr- 
motion for any crime, the defendant by favour of the 
court may appear by attorney; alfo the court may dif- 
penfe with the perfonal appearance before plea pleaded, 


_ quired by fome ftatute; and it is the fame of indittments 
Spi Gees under the degree of capital. Jbid. 273. 
_ If adefendant plead zil debet to an information qui tam, 
Ge. it is fafeft to fay he owes nothing to the informer, 
nor the King, which is an anfwer to the whole. On 
ach of a ftatute alledged from a matter in pais, the de- 
ant may plead shat he owes nothing, or Net guilty, Sc. 
if there be more than one defendant, they ought to 








plead feverally, and not jointly, Not guilty : bat if it be 


po i from a matter of record, the record not being 
triable by the country, but by itfelf, fuch plea is not 
“good. 2 Hawk. 276. Bro. Ifues 23. 

~ A replication to an information on a {pecial plea in the 
courts at e: is to be made by the Attorney 
General, and before Jultices of Afife; by the Clerk of 
‘he Afife; tho’ the replication to a genera} iffue in an 


pied cept in fuch cafes where a perfonal appearance is re- | 
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information qui tam in the courts at Weffminfter, may be 
made in the name of the Attorney General only ; and in 
actions gui tam, moft of the precedents are, that the re- 
plication is to be made by the plaintif. 2 Hawé. 277. 

A demurrer may ke to an informrtion qui tam, with- 
out the Attorney General. bid. Informations are 
not quafhed for infufficiency, like indi¢tments; but the 
defendant muff demur to them. ‘Paf. 1650. 2 Lill. §9. 
Fines affefled in court by judgment on an izformation, càn- 
not afterwards be qualified or mitigated. Cre. Car, 251, 
The Stat. 9 Ann. c. 20. makes the proceedings upon ix- 
formations in the nature of a quo warranto more {petdy and 
effectual, Vide the Statute, Se. 

By the 4 & 5 W. & M. cap. 18. The Clerk of the 
Crown in the court of King’s Bench shall not, without 
exprefs order to be given by the court in open court, ex» 
hibit, receive, or file any :»formation for any of the eaufes 
ftated, or ifue Gut any procefs thereupon, before he fhalt 
have taken or fhall have delivered to him a recoghizance 
from the perfon or perfons procuring fuch information to 
be exhibited, with the place of his, her, or their abode, 
title or profeffion, to be entered, to the perfon or perfons 
againft whom fuch information is exhibited, in the penalty 
of twenty pounds, that he, fhe, or they will effectually 
profecute, Ge, and if the profecutor of fuch information 
thall not, at his own cofts, within one year after iffue 
joined therein, procure the fame to be tried, or if upon 
fuch trial a verdict pafs for the defendant, or in cafe the 
informer procure a noli profequi to be entered, then in any 
ot the faid cafes, the court of King’s Bench is authorifed 
to award the defendant cofts, unlefs the judge, before 
whom fuch 7zformaticn fhall be tried, fhall at the trial ix 
open court certify upon record, that there was rea/onable cause 
forexhibiting {uch information; and in cafe the informer fhall 
not, within three months after the cofts taxed, and de- 
mand made thereof, pay to the defendant the cofts, then 
the defendant fhall have the benefit of the recognizance, 

** Provided, That nothing in that a& fhall extend or 
be conftrued to extend to any other information than fuch 
as fhall be exhibited in the name of their Majetties coro» 
ner, or attorney in the court of King’s Bench for the 


time being, commonly called the Matter of the Orown- 
office.” 


In the coñftrúction hereof it hath been holden, 

1. That if procefs be iffued on fuch information be- 
fore fuch recognizance is given as the flatute direéts, the 
fame may be fet afide and difcharged on motion. 2 Hawk, 
P?) G? 263. 

2. That this ftatute extends to all informations, except 
thofe exhibited in the name of his Majefty’s Attormmey Ge- 
neral, fo that an information in nature of a guo warranto, 
tho’ a'‘proper remedy to try aright, in refpeét of which 
it may not in ftrictnefs come within the words srepafes, 
Ec. yet being alfo intended to punifh a mifdemeanor, 
and alfo as the proceedings therein may be as vexatious 
as in any other, the fame is within the purview of the fta- 
tute, which being a remedial law, fall receive as largea 
conftruétion as the words will bear. Carthi 505. Tbe 
King V, The Town of Hertford, 1 Salk. 376. 8. Ge ad- 
judged. 

3. That no cofte can be had on this ftatnte on an ac- 
quittal by atrial at bar, not only becaufe the claufe that 
gives colts, unlefs the judge certify'a reafonable caufe, 
feems only to have a view to trials at mf prius, but alfo 
| becaufe a caufe, which is of fuch confequence as to be 

thought proper for a trial at bar, cannot well be thought 
within the purview of the ftatute, which was chiefly dé- 
figned againk trifling and vexatious profecutions, 2 Haws, 
P: C463. 

4. That if there be feveral defendants, and fome of 
thent acquitted, and others convidted, none of them can 
havé cofts. 1 Salk. 194. 

g. That wherever a defendant’s cafe is fuch as autho. 
tizes thë court to award hifi cofis, he has a right to 
them ex debito jaftitie ; for it feems a general rule, that 
abhere judges are’ inipewwered by flatute to do a mattiy of 
jiftices they ought to do it of cewrfe. 4 Chan, Cafes 191, 
2 Hawk. P. Ç. 263. 
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As to informations in the nature of aguo warranto, a- 
gainft perfons ufurping offices, See the Stat. 9 dun. c. 
Zo. 

An information was moved againft a clergyman for 
perjury at his admifion to a living, upon an affidavit 
that the prefentation was fimoniacal. But the court re- 
fufed to grant it, till he had been convicted of the fimony. 
Stran. 70. 

Defendant came up on a habeas corpus from the Savoy, 
to which it was returned, that for feveral years laft palt 
the African Company have been a body corporate, and 
retained the defendant in their fervice, and fent him to 
the Savoy to be provided with neceflaries, till he fhould 
imbark tor Africa, &F hac eff caufa, Se. The court dif- 
charged the defendant for the infufficiency of the return, 
and ordered an information againft the Colonel who lifted 
the men, and the keepers of the Savoy. Stran. 404, 
See 14 Vin. Abr. tit. Information ; and for informations on 
penal ftatutes, fee Aion. Vide 3 New Abr. 164, Se. 

Bunfozmatus non fum. or more properly, non fum in- 
formatus, Is a formal anfwer made of courfe by an attor- 
ney, who is authorifed by his client to let judgment pafs 
in that form againft him. ’Tis commonly ufed in war- 
rants of attorney, given for the exprefs purpofe of con- 
feffing judgments. 

Bufozmer, (informator) Es a perfon who informs again, 
or profecutes in any of the King’s courts, thofe who offend 
againft any law, or penal ftatute ; — no man may be an 
tees who is difabled by any mifdemeanor. Stat. 31 
Eliz. ¢. 

Fuutopciacam, Is one part of the digefts of the Civil 
law; according to Benedi, Abbot of the monaftery of 
Peterborough, in the reign of K. Hen. 3. 

Bufugare, Signifies to put to flight. Leg. Canuti, c. 

Ze 
5 Bufula, Was antiently the garment of a prieft, like 
that which we now call a caffock; fometimes it is taken 
for a coif. 

Junge. This fyllable, in the names of places, denotes 
meadow or pafture ; and in the North, meadows are cal- 
‘led the inges from the Sax. ing, i. €. pratum. 

Bugenium, Is an inftrument ufed in war, arte & in- 
genio confecium; from whence ’tis faid we derive the word 
engine. 

Bngenuitas, Ufed for liberty given to a fervant by 
manumiffion. Leg. H. 1. c. 89. 

Bugenuitas Begni, Ingenui, liberi S legales homines ; 
freecholders, and the commonalty of the kingdom ; fome- 
times this title was given to the barons and lords of the 
King’s council. Eadmer. Hif. Nov. fol. 70. 

Bugrefs, Egrefs, and Wegrefs, Words in leafes of 
land, to fignify a free entry into, going forth of, and re- 
turning from fome part of the lands let; as to get in a crop 
of corn, Ee. after the term expired. 

Bngreffu, Is a writ of entry, whereby a man feeks entry 
into lands or tenements ; and lies in many cafes, having 
as many different forms: this writ is alfo called precipe 
quod reddat, becaufe thefe are formal words inferted in all 
writs of entry. See Entry. 

Bugreflus, The relief which the heir at full age paid 
to the head lord, for entering upon the fee, or lands fallen 
by the death or forfeiture of the tenant, @c. was fome- 
times called ingrefus. Blount. 

Bugroflatoz magni rotuli. See Clerk of the Pipe. 

Bu grofs. Advowfon ix gro/s, Villain in grofi, Se. 
fee Grof. 3 

Fngroffer, (ingrofator) Is one who buys and fells any 
thing by wholefale ; and whoever fhal] get into his hands 
by buying, contract or promife, (other than by demife, 
grant or leafe of lands,) any corn growing, or other corn 
or grain; butter, cheefe, fith, or other dead vidtuals 
whatfoever, within the realm of England, to the intent to 
fell the fame again, fhall be reputed an unlawful ingrofer, 
by Stat. 5 & 6 Ed. 6. c.14. Such vigtual only as is ne- 
ceflary for the food of man, is within the purview of the 
ftatute; therefore apples and fruits are not within the 
meaning of it. Is has been holden, that hops are not 
within the ftatute. 3 Jnf.195. AP. C. 152.. Cre. 
Car: 231. 2a 
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The buying of corn to make ftarch of it, and then to 


fell it, is not within the intent of the ftatute ; becaufe it 
is not bought, to be fold again, in the fame nature iwas 
bought, but to be firft altered by a trade or art; by the 
like reafon, the buying corn to make meal, and then to 
fell it, is faid not to be within the act; and buying of 
barley, with intent to make it into malt, and after that 
to fell it, had no need of the exception made for it in 
the ftatute. 1 Hawk, P. C. 237. Foreign corn and. 
victuals, except fih and falt, are exempted, and not 
within the penalty cf the ftatute 13 Ex, cap. 25. And 
licenfed badgers are excepted ; as are likewife fiflimongers, 
butchers, poulterers, (9c. buying any thing in their own 
faculties, otherwife than by torettalling, and felling the 
fame again at reafonable prices by retail, 

Any merchant, whether a fubject or foreigner, bringing 
viétuals, or other merchandife into this kingdom, may fell. 
the fame in grofs ; but he who buys them of him cannot 
do fo, becauie by fuch means the price will be enhanced, 
for the more hands any merchandife paffeth thro’, the 
dearer it muft grow, as every one will make a profit: 
and if this were allowable, a rich man might ingro/s into 
his hands a whole commodity, and then fell it at what 
price he fhould think fit; which is of fuch bad confe- 
quence, that the bare ingroffing of a whole commodity, 
with intent to fell it at an unreafonable: price, is an of- 
fence indictable at Common law, whether any part there- 
of be fold by the ingrofer, or not. 3 Inf. 196. Cro.” 
Car. 231, 23). ; 

The puniment of this offence by ftatute, is forfeiture 
of the goods for the firft offence, and two months impri- 
fonment; double value and fix months imprifoment for 
the fecond offence ; and lofs of all goods, and imprifon- 
ment at the King’s pleafure, &¢. for the third offence. 
See Foreftailer. i 

Bugroffer of Deeds, Is a clerk who writes records or 
inftruments of law, in fkins of parchment. 

Bugrofling of a Fine. The making of the indentures 
by the Chirographer, for delivery of them to the party to 
whom the fine is levied. F. N. B. 147. 

Bnbabitant, Is a dweller or houtholder in any place ; 


as inhabitants in a vill, are the houfholders in the vill, 2 — 


Infl. 702. Ret i 

The word (inhabitants) includes tenants in fee-fimple, 
tenant for life, years, by elegit, ETc. tenant at will, and 
he who has no intereft but only his habitation and dwel- 


ling. 6 Rep. 60. a. Hill. 4 Fac. G. B. Gateward’s 


cafe. He who hath a houfe in his hands in a town, may 
be faid to be an inhabitant. Tirrel. F. Carth. 119, 
Mich. 18 Car.z. C.B. Inhabitants have not capacity to 
take an inheritance, as in 15 Ed. 4. to have common, 
12 Rep. 120. Pafch. 12 Fac. in Dugannon’s cafe. See 
Gateward’ cafe, 5 Co. 6o. - 
Bnberitance, (hereditas) is a perpetuity in lands or 
tenements, to a man and his heirs: and the word ín- 
heritance is not only intended where a man hath lands or 
tenements by difcent of heritage; but alfo every fee- 
fimple, or fee-tail, which a perfon hath by purchafe, may 
be fid to be an inherimance, becaufe his heirs may iaberit 
it. Lit. e.g. And one may have inheritance by crea- 
tion; as in cafe of the King’s grant of peerage, by let- 
ters patent, Jc. nhs 


Inheritances are i 
Corporeal, MES cf) 
or X 
Incorporeal. 


Corporeal inheritances relate to houfes, lands, &¢. which 
may be touched or handled ; and ¿»corporeal inheritances 
are rights iffuing out of, annexed to, or exercifed with, 
corporeal inheritances, as advowfons, tithes, annuities, 
offices, commons, franchifes, privileges, fervices, Ge 1 
Infi. 9, 49. i 


There is alfo /eweral inheritance, which is where 


two, or more, hold lands feverally; if two men have 


lands given to them and the heirs of their two bo- 
dies, thefe have joint eftate during their lives ; but their 
heirs have feveral inheritances, Kitch. 1§5. Without blood 

A none 


1 Hawk, 240. — 
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hath but part of the blood of his anceftor. 
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a Moy 
“pone-ean inherit; therefore he who hath the whole and 
emire blood, fhall have an inheritance before him who 
3 Rep. 41. 
The law of inheritance prefers the firft child before all 


_ others; the male before the female ; and of males the 


firt born, Sc. And asto inheritances, if a man purchafes 


_ dand in fee, and dies without ifue, thofe of the blood of 


i GAZ 


=“ Tenant by the curtefy initiate.” 
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the father’s fide fhall inherit, if there be any; and 
for want of fuch, the land fhall go to the heirs of the 
“mother’s fide: But if it come to the fon by defcent from 
the father, the heirs of the mother fhall not inherit it, 


Plowd. 132. Lit. 4. 12. Goods and chattels cannot be 
_ turnedinto.an inheritance. - 3 Jn/f. 19, 126, See De/cent | 
and Fee Effate. 


- Babibition, /izbihitio) Is a writ to forbid a judge from 
further proceeding in a caufe depending before him, being 
in nature of a prohibition. g Ed. 2. c. 1. 24 Hen, 8. 
15 Car.2.¢.9. F.N.B. 39. An inhibition is 
moit commonly iffuing out of a higher Court Chrifian, tò 
as inferior, ypon an appeal: Inhibitions are likewife on 
the vifitations of erchbifhops and bifhops, &¢. This in- 
hibition is either hominis or juris; it is Ne vifitationem 
facias, vel aliquam jurifdifionem ecclefiafti.am vel contenti- 
onem voluntariam habeas : Thus when the archbifhop vilits, 
he inhibits the bifhop ; and when a bifhop'vifits, He in- 
hibits the archdeacon ; this is to prevent confufion, and 
continues till the lat parifh is vifited, Now after fuch in- 
_ hibition by an archbifhop, if a lapfe happens, the bifhop 
cannot inititute, becaufe his power is fufpended ; but the 
archbifhop is todo it, &c. 2 Inf. 6or. Pafch. 13 Car, 
BeR. 3 Salk. 201. 
_ Buber, or Fuboke, (from Jz, within, and hokea cor- 
ner or nook) Signifies any corner or part of a common 
field ploughed up and fowed with oats, &c. and fometimes 
fenced in with a dry hedge, in that year wherein the reft 
of the fame field lies fallow and coi mon. It is called in 
the North of England an intock, and in Oxfordfhire a hitch- 
in; and nofuch inhoke is now made without the joint con- 
fent of all the commoners, who in moit places have their 
hare by lot in the benefit of it, except in fome manors, 
where the lord has a {pecial privilege of fodoing. Kennet’s 
Paroch. Antig. 297, (Sc. and his Glofary. 

Bnitiate, Terant by the curtefy, As foon as a child is 
Born, the father begins to have a permanent intereft in 
‘the land : and the child could not be in ward of the lord 
‘of the fee, during the life of his father: Who by the 
birth, became one of the pares curtis, and was called, 

And this eftate being 
once vefted in him by birth of the child, is not liable 
tobe determined by the fubfequent death or coming of 
age ofthe infant. Black. Com. 2 V. 127. 
< Bujunttion, (injunãio) Is a kind of prohibition grant- 
ed in divers cafes; it is generally grounded upon an in- 
terlocutory order or decree out of the court of Chancery or 
Exchequer, to itay proceedings in courts at law ; and fome- 
times it is iffued to the Spiritual courts, Weft. Symb. 
JG. 25. It is likewife fometimes ufed to give poffeffion 
toa plaintiff; for want of the defendant’s appearance, and 
may be granted by the Chancery, or Exchequer, to quiet 
pofleffion of lands; alfo where a privileged perfon of the 
Chancery is fued elfewhere ; and to ftay wafte, &c. in- 
junđion lies, If a defendant by his anfwer in Chancery, 
{wears a certain fum of money is due to him, the court 
will often not grant an injunétian, unlefs the money be 
brought into court. 
ales 


Of obtaining an injunétion, 


= An injun@tion, is obtained by order, either upon mat- 
ter confeffed, or appearing of record, or by deed, wri- 
ting, or other evidence mewn in court, from whence 
there is a probability that the party ought to be dif- 
charged in equity ; fometimes it is granted before an- 
fwer, when it is ufually only until anfwer, and farther 
order, Ses 
wd 
rr Of difolving an injunđion. 
salty of proceedings for a confiderable time, is good 
‘or fetting afide and diflolving an injunétion to ftay 





| and good con{cience, &c. 
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proceedings at law ; but an injunétion may be revived 
on caufe fhewn, and fometimes the court will revive it, 
tho’ diffolved, where the plaintiff’s cafe is hard, or equity 
is evidently on his fide: Prag, Sol. 124, 125. 


Of foewsing carfe why an injunction fhould ifie, 


If an injuntion be for ftaying of wafte, there muft be 
affidavit made of wafte committed in houfes, lands, &&c; 
belonging to the complainant: And if it be to ftay fuits 
in other courts, it is granted on fuggelting fome matter, 
by reafon of which the complainant is not able to make 
his defence in the other court, as for want of witneffes, 
&e, or, for that he is profecuted at law, for what in 
equity, he ought not to pay; or that the other court aéts 
erroneoufly, denies him fome juft advantage, and that 
if the rigour of the law takes place, it is againit equity 
Ibid. 


Confequence of proceeding at law after injunction granted. 


If an attorney proceeds at law; after he is ferved with 
an injunétion to ftay proceedings, on affidavit made there- 
of, interrogatories are to be exhibited againit him, to 
which he muft anfwer on oath ; and if it appears that he 
was duly ferved with the injunction, and hath proceeded 
afterwards contrary thereto, the court of Chancery 
will commit the attorney to the Feet for the contempt. 
2 Lill. Abr. 64. But if an injunction be granted by the 
court of Chancery in a criminal matter, the court of B. R: 
may break it, and protect any that proceed in cohtempt of 
it. Mich. Ann. Mod. Caf. 16, 


Of the proceeding to judgment with leave, and of the form of 


an injunfion. 


If a caufe at law be at iffue, the injun@tion may give 
leave so go to trial, and flay execution, &c. The writ 
of injunction is directed to the party proceeding, ac omni- 
bus © fingulis Confiliar. Attorn. Solicita? Juis quibufcunque, 
tic. and concludes, injungen’ precipimus quod ab omni ul- 
teriori profecutione quacunque ad communem legem de, pro vel 
concernen. aliquib. materiis in querimon. content, Fc. defi/- 
tatis EF quilibet veftrum defifat, fubpan. Se. 

Vide more on this fubjeét. 3 New Abr. 172, 2c 
And 14 Vin, Abr. tit. Injundion. 

Bujury, (Injuria) Is a wrong or damage to a man’s 
perfon or goods. Thg law punifheth injuries ; and fo ab- 
hors them, that it grants writs of anticipation for their 
prevention, in cafes of combinations and ‘confederacy, 
Stud. Comp. 93. But the law will fuffer a private injury 
rather than a publick evil; and the aé of God, or of 
the law, doth injury to none. 4 Rep. 124. Co. Rep. 
148. : 

BJnlagare, To reftore to the benefit of the law. 
Edgarus puer veniens ad eum a Scotia, SF Rex eum inla- 
gavit & omnes homines Juos. Annal. Waverl. fub anno 
1074. i 

Bulagation, (Jnlagatio, from the Sax. In lagiam, i. e. 
Inlagare) Signifies a reftitution of one outlawed to the 
protection of the law, and benefit ofa fubje&t. Brad. lib. 
3. tra. 2. c. 14. Leg. Canut. par. 1. ¢.2. 

Bulagh, (Inlagatus, vel homo fub lege) Ishe who is of 
fome frank-pledge, and not outlawed. It feems to be the 
contrary to Utiagh. Braét. tra&t 2. lib. 3. c. 11. 

Bntand, Is faid to be terra dominicalis, pars manerii 
dominica, terra interior vel inclufa; for that which was let 
to tenants was called Oss/and. In an ancient will there 
are thefe words ; To Wulfee I give the inland or demeans, 
and to Elfey the stlands or tenancy. Teftam. Britherici. 
This word was in great ufe among the Saxons, and often 
occurs in Dome/day. 

Butand bilis. See Bills of exchange. 

Bland Trade, A trade wholly managed at home in 
one country. Merch. Dia, 

We conceive this the proper definition, and that the 
foreign is with propriety called Commerce, at leaft that 
which we carry Oa With other ftates. 

BJulantal, Jntantaic, Demefne or inland, to which 
was oppofed delantal, land tenanted or outlawed. Cowell. 

2 Futeafer, 





Zuieafed, From the French ela/s, intangled or in- 
{nared; the word we may read in the Champion’s oath, 
Co. Inf. 2 par. fol. 247- 

BFulegiare. When a delinquent has fatisfied the law, 
and is again rectus in curia, he is faid fe inlegiare. Sunt 
alia quedam placita Chriftianitatis in guibus Rex partem 
habet hoc modo. Si Rex patiatur ut qui in ecclefia fecerit 
homicidium, ad emendationem wenit, primo epifcopo & Regi 
pretium nativitatis fue reddat, È ita fe inlegiet, deinde 
componat de pace ecclefiæ. § lib. Fc. Leg. Hen. 1. cap. 
Il. 

Bumates, Are thofe perfons who are admitted to dwell 
with, and in the houfe of another, and not able to main- 
tain themfelves. Kitch. 45. Thefe inmates are generally 
idle perfons harboured in cottages ; wherein it hath been 
common for feveral families to inhabit, by which the 
poor of parifhes have been increafed ; but fuffering it is an 
offence by ftatute, liable to a forfeiture of 10s. a month, 
inquirable of in the court leet, @c. Stat. 31 Eliz. ¢. 7. 
If one have a houfe wherein he dwells, and lets part of it, 
fo that there are feveral doors into the treet; it is as 
two houfes, and the under-tenant fhall not be accounted 
an inmate: But ’tis otherwife if there be but one outer 
door for both families, 2 Co. Inf. 378. Aman koop 
his daughter that is married, and her hufband, &c. 
covenant, and they have fome rooms in his houfe, poe 
are not inmates; tho’ if they live in one cottage, and 
part the houfe between them, and diet themfelves feverally, 
they will be inmates within the flatute. Kitch. 45. Ifa 
perfon take another to table with him ; or let certain 
rooms to one to dwell in, if he be of ability, and not 
r he is no inmute. Ibid. Who fhall be conftrued 

houfe-keepers, and who inmates. v. Rep. Temp. Hardw. per 
~ Arnal, ty, 307. Sce Cottage, 

FJunamum for Pamium, A pledge. Innama zon capi- 
antur nifi per communem offenfum, Du Cange. 

Jnnaturatitag, Unnatural ufage.—— Et ibidem im- 
perator coram omni populo congregato oflendit &F nczificawit 
omnibus innaturalitatem E inobedientiam ac improbita- 
tem, guam Rex Francie ei fecerat, J ibidem Regem 


Francie difidabat, e. Hen. de Knyghton, in Edw. 3 


E rR Lands recovered. from the fea in Romney 
Marjb, by draining : Ancient records mention the innings 
of Archbithop eh Boniface, and others ; and at this 
day there is Elderton’s Innings, &c. Where they are 
gendered profitable and termed Gaiuage lands. Vide 
Law of Sewers 31. 

Bunonia, (From the Sax. izuaz, i. e. intus). An inclo- 
fure. Spelm. Gloff 

Bunotetcimus, This word and widimus are all one; 
it fignifies Jetters patents, fo called, which are always of a 
charter of feoffment, or fome other intrument; not of re- 
cord, concluding innote/cimus per præfentes, Se. 

Bunovations, Are thought dangerous by our laws ; and 
the ancient judges of the law have ever fuppreffed them, 
left the certainty of the Common law fhould be. dif- 

_turbed. Co. Litt. 379. In thé reign of King Ed. 3» 
the judges faid, ave will not change the law, which always 
hath been ufed; and in the time.of King Hea, 4. they de- 
clared it would be better that it fhould be turned to adefaylt, 
than that the law fbould be changed, or any INNOVATION 
made. Ibid. 303. 

Bunoziarc, To purge one of a fault, and make him 
innocent. Leg. Ethelred, c. 10% 

Buns and innkeepers. Common ixxs are-inftituted 
for paffengers ; for the proper Latin word is diver/a- 
rium, becaufe he who lodgeth there, is gua/i divertens 
fe avia; therefore if a neighbour whori is not a traveller, 
as a friend at the requet of the inn-feeper lodge them, 
and his goods are ftolen, he thall not,.have an action, 
for the words of the writ are, Ho/pitandos homines per 
partes, ubi hujufmodi hofpitia exiflunt tranfeuntes & in 
eifdem hofpitantes. Co, 8 Rep. Gayle’s cafe. Neither 
fhall the inn-keeper anfwer for any thing that is out 
of his inn, but only for things as are infra hofpitium ; the 
words are Eorum, bona & catalla infra hofpitia illa exiflen- 
tia. Cowell. 

Inns were inftituted for lodging and relief for travellers ; 
and at Common law any man might erect and keep an 
inn, or alehoufe, to receive travellers, but now they are 
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to be licenfed and regulated by ftatute, by jufticés:of viai 


who are to take recognizances for keeping gadd arde 
Se. § S 6 Hd. On be 25» ve i 


Condud of inn-keepers, and where inns foould not payre 


If the keeper of an inn harbours thieves, or perfons of , 
fcandalous reputation, or fuffers frequent diforders in his — 
houfe ; or fets up a new inn, in a place where there 
is no manner of need of one, to the hinderance of other 
ancient and well governed inns, or keep it in a fitua- 
tion wholly unfit for fuch a purpofe, he may by the 
Common law, be indiéted and fined. H. P. C. 146. 
Dalt. 33, 34- | 


Selling of provifions, &c. 


Inn-keepers not felling their hay, oats, beans, ec. and 
all kinds of victuals for man and beaft, at reafonable prices, 
having refpect to the price fold in the markets adjoining, 
without taking any thing for litter, they fhall be fred for 
the firf# offence, and for the fecond be imprifoned for a 
month; and for the third ttand on the péllory, (He. Stat. 
21 Fac 1. c.2t. Rates and prices may be feton all the 
commoditics-{old by inn-keepers ; and if they extort any 
unreafonable rates, they may be indiéted. 2 Cro. 6og. 
Carthew 150. 


Inn-keeper. bound to receive guefts, Sic. 


If one who keeps a common inn, refufe to receive a 
traveller as gueft into his houfe, or to find him vi@uals, 
or lodging, upon bis tendering a reasonable price for the fame; 
the inu-keeper is liable to render damages, in an action at 
the {uit of the party grieved, and may alfo be indiéted and 
fined at the fuit of the King: It is faid, he may be 
compelled by the conftable of the town, to receive, and 
entertain fuch a perfon as his guef ; and that it is not 
material whether he have any fign before his door or not, 
if he make it his common bufinefs to entertain nm 
t Hawk. P. C, 225. 

baie 
Inn-heeper’s remedy againft his guefis. suid 
ys porto 

AGtion of the cafe on an implied affumpfit will 1i againf 
the guefts for things had, where the inz-Aeeper is obliged © 
by law to furnith him with meat, drink, e. Andy 
a gueft calls for any thing at an ¿næ the inn-keeper may 
juftify detaining a horfe, or other thing, till he is -paid 
hisjuft reckoning. Dyer 30. By the cuftom of the realm, — 
if a man lies in an zx one night, the a 
tain his horfe until he is paid for the expences ; butiif he 
gives the party credit for that time, andlets him dep art 
without payment, he hath waived the benefit the 
cuftom, and muft rely on his other agreement. — Tria. 
g.Geo. 1. Mad. Caf. im L.& E. 172. i.e As tothat 
time, having now given credit to the pera. A perfon 
brings his horfe to an inm, and leaves him im the ftable 
there ; the iaz-Ageper may keep him till the: ped 
the keeping : And if he eat out as much as he is worth, 
the mafter of the fv, after a reafonable app 
may fell: the horfe and pay himfelf. Yelv. 66. But i 
one bring feveral horfes: to an ian, and afterwards takes | 
them all- away, byt cue; the innkeeper may not fell this . 
horfe for payment of the debt for the others, 5 
horfe is to be fold to fatisfy what is due m his own meat. ; 
1 Bulf. 207, 217» i 


Remedy. for the gueft againft the inm-keeptr; and aie ak 
Jhall or foall not be liable, hsi 
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If any theft be committed on a per that lodgeth | E 
ina, by the fervants of the in, or by anyother | ‘Sal x 
(not -the gueft’s fervant or companion) the znm~-ke LE 
an{werable in action on the cafe: But if the gueft rac i 


a traveller, but one of the fame town, the mafter of the _ K; 
inn is not chargeable for his-fervant’s theft ; and ifa man 
is robbed in a private tavern, the mafter is not ch: ys 
8. Rep 32, 33- In this action, the innkeeper” ey 
anfwer for ant thing that is our ofthis: inn, a i 





s as are infra hofpitium, thé words of the writ 
orum bona Ê catalla infra hofpitia illa exi/tentia, 
ce, But if the éan-keeper put the gueft’s horfe to grafs, 
ut orders, and the horfe is ftolen, he fhall make it 
8 Rep. 34, The inn-keeper fhall not be charged, 
s there fhall be fome default in him or his fervant ; 
he that comes with the gueft, or who defires to 
with ‘him, fteal his goods, the hoft is not charge- 
e: Tho’ if an ina-keeper appoint one to lie with ano- 
ser, he fhall anfwer for him, 2 Shep. Abr. 334, Al- 
tho’ the gueft deliver not his goods to the inn-keeper to 
keep, &c. if they be ftolen, he fhall be charged: Not 
where the hoftler requires his gueft to put them in fuch a 
_ chamber under lock and key ; if he fuffers them to be in 
an outward court, ec. ibid. 









jà Of tipling, &c. 


` Any perfon found tipling in an inz, is adjudged within 
the ftatutes againft drunkennefS. 21 Fac. 1. c7. 1 
Car. 1. c: 14. And inn-keepers or alehoufe-keepers, per- 
_-mitting pling in their houfes, are liable to the penalty 
Of 105, Ge. by ftatute 1 Fat. T. c.g. 1 Car. 1. c. 14. 
See Afion on the Cafe and Guef?. Alfo 3 New Abr. and 
14 Vin. Abr. tit. Inns and Inn-heepers. 

Pit i of Court, (Ho/pitia Curie) Are fo called, be- 
caufe the /fudents therein, do not only tudy the law to 
enable them to practice in the Courts in Wefiminfler ; but 
fo purfue fuch other ftudies, as may render them better 
ified to ferve the King in his court. Forteftue, c: 49. 
)f thefe (fays Sir Edward Coke) there are four well known 
. The Inner Temple, Middle Temple, Lincoln’s Inns, and 
2i ] Ps Inn 3 which with the two Serjeants Inns, and eight 
Ii p ten viz. Clifford’ s Inn, Symona’s Inn, Clements 











Inn, Lyon's Inn, Furnivals Inn, Staples Inn, Bernara’s 
Inn, and Thavie’s Inn, (to which is fince added New Inn) 
e the moft famous univerfity for profeffion of the Jaw, 
Fay one human fcience in the world. Co. Litt. Our 
A if. Court, or focieties of the law, which are famed 
their produétion of learned men, are governed by 
ers, principals, benchers, ftewards, and other proper 
3 and the chief of them have chapels for divine 
e, and all of them publick halls for exercifes, read- 
and arguments, which the ftudents are obliged to 
and attend for a competent number of years, be- 


Risks. i; 







| or light offences, perfons are only excommoned, 
a or put out of Commons ; for dae they lofe their 
chai ibers, and are expelled ; and when expelled out of 
one fociety, fhall never be received by any of the others, 
All the lefler Inns of Chancery, are moftly inhabited by 
-attornies, {olicitors, and clerks, and belong to fome or 
oa the principal Jnns of Court, who have been ufed 
‘to yearly fome of their barriflers to read to them. 


¥ 
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Portefeue. 


ae inuendo, (from ixnuo, to pod or beckon with the | 






d to one) Is a word ufed in declarations, and law 


_ Pleadings, to afcertain a perfon or thing which was named | 


__ before; as to fay he (innuendo the plaintiff ) did fo and fo, 
` when there was mention before of another perfon. 4 Rep. 
17. An innuendo is in effet no more than a predia’, and 
not make that certain, which was uncertain before ; and 
e law will not allow words to be enlarged by an innu- 
ndo, fo as to fupport an aétion of the cafe for fpeaking of 
them. Hob. 2,6, 45. 5 Mod. 345. An innuendo may 
t enlarge the fenfe of words, nor make a fupply, or al- 
the cafe where the words are defective. Hutt. Rep, 
. In flander, both the perfon and fcandalous words 
ught to be certain, and not want an innuendo to make 
em out: If a plaintiff declares that the defendant faid 
efe words, Thou art a thief and fiolef a mare, &Fc. (innu- 
do the plaintiff) without an averment that the words 
y re fpo en eidem querenti, this is not good; becaufe it 
_ doth not certainly appear of whom they were fpoken, and 
the innuendo doth not helpit. Pafs. 11 Car. B. R. 1 
anv. Abr. 158.. Alfo if one fay of another, he hath 
tn himfelf, (innuendo before juflices of affife, &c.) 
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this innuendo fhall not make the words actionable. 1 
Dany. 157. Aman fhall not be punifhed for perjury, by 
the help of an innuendo. 5 Mod. 344. And an innu- 
endo will not make an aétion for a libel good; if the 
matter precedent imports not fcandal, tsc. to the damage 
of the party. Mich. 5 dan. Where action lies without 
any innuendo, aninnuendo fhall be repugnant and void. 
1 Danv. 158. 

Buoperatio, Is one of the legal excufes to exempt a 
man from appearing in court: Caufe que ad excu/fationem 
Sufficiunt, Sc. hoc eft, vel infirmitatis, vel domini necefptatis, 
vel contramandationis, vel regis implacitationis, vel inoper- 
ationis eau/á, viz. on the days in which all pleadings are 
to ceafe, or indiebuyt non juridicis. Leg. H, 1. €. 61. 

Buowinatus, Was anciently taken for one who died ih- 
teflate ; itis mentioned in Mart. Weftm. 1246. 

Bupeny and Dutpeny, Money paid by the cuftom of 
fome manors, on the alienation of tenants, &jc,— In 
peny and Outpeny con/uetudo talis eft in villa de Eat Rad< 
ham, de omnibus terris que infra burgagium tenentur, ViZs 
Quod ipfe, qui wendiderit vel dederit ditam -tenuram alicui 
dabit pro exitu Juo de eadem tenur unum denarium, ES fimile 
pro ingrefu alterius, fi prædiđi denarii & retio fuerinty 
ballivus domini diftringet pro eifdem denariis in eadem tenuras 
Regift. Prior. de Cokesford, p. 25. 

FBuprifii, Adherents or accomplices, Sciatis quod 
recepimus in gratiam noftram Gilbertum Maréefchallam, & 
omnes qui fuerunt imprifii Richardi Mare/challi.——Claufs 
18 H. 3. in Brady Hift. Engl. Append. p. 180. 

Buquet, (inguifitio) Is an inquifition of jurors, in 
caufes civil and criminal, on proof made of the fact on 
either fide, when it is referred to their trial, being im- 
panelled by the fheriff for that purpofe ; and as they bring 
in their verdi&t, judgment paffeth. Staundf. P. C. lid. 3. 
c.12. There is an inqueft of office, as well on an iffue 
or the mife. of the party, Gc, as in cafes of 
appeals of robbery, the freth fuit to entitle reftitution of 
goods, is to be enquired of by inqueft of office, which in- 
quet is chiefly for the fatisfa&tion of the confcience of the 
judges. 2 Hawk. P. C. 169, Whether a criminal be a 
lunatick, or not, fhall be tried by an inqueft of office, 
returned by the fheriff of the county ; and if it be found 
by the jury that he only feigns himfelf lunatick, and he 
refufes to plead, he fhall be dealt with as one ftanding 
mute, -H. P, C. 226, 1 And. 107. Where a perfon 
ftands mute without making any anfwer, the court may 
take an inqueft of office, by the oath of any twelve per- 
fons prefent, if he do fo out of malice, &c. This figni- 
fies from a perverfe or obftinate difpofition. But after 
the iffue.is joined, when the jury are in court, if there 
be any need for fuch inquiry, it hall be made by them, 
and not by an inqueft of office.. 2 Hawk. P. C, 327. If 
a perfon attainted of felony efcape, and being retaken, 
denies he is the fame man, inqueft is to be made of it by a 
jury before he is executed, Ibid. 463. By Magna Charta, 
nothing is to be taken for inqueft of life or member, g 
FF. 33: c 20. 

BFuquivendo. An authority given in general to fome 
perfon, or perfons, to inquire into fomething for the 
King’s advantage, Reg. 72. 

Bnquiition. A manner of proceeding by way of 
fearch or examination, and ufed in the King’s behalf in 
temporal caufes and procefs, in which fenfe it is con- 
founded with office. Staundf. Prerog. 51. This inquifition 
is upon an outlawry found ; in cafes of treafon and felony 
committed ; upon a felo de fz, Sc. to entitle [the King to 
forfeitures of lands and goods : And there is no fuch nicety 
required in an inquificion as in pleading ; becau{ean ingui- 
fition is only to inform the court how procefs dhall ifue for 
theKing, whofe title accrues by the attainder, and not by 
the inquifitions; yet in the cafes of the King and a com- 
mon perfon, inquifitions have been held void for incer- 
tainty. Lane39. 2 Nel. Abr. 1008. It is faid, there 
are two forts of inquifitions, one to inform the King, the 
other to veft an intereft in him ; the one need not be cer- 
tain, but the other muft; and where an inquifition finds 
{ome parts well, and nothing as to others, it. may be 
helped by melius inquirendum. 2 Salk. 469. ‘There is a ju- 
dicial writ Ad inquirendum, to inquire by a jury into any 
thing touching: a caufe depending in court ; and iqui- 

ition 
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fition is had upon extents of land, writs of elegit, where 
judgment is had by default, and damages and colts are re- 
covered, &c. Finch 484. 2 Lill. Abr. 65. 

Buquifirion, Ex officio mero, Is one way of preceeding 
in Ecclefiafical Courts. Wood’s Int. 596. And formerly 
the oath ex officio was a fort of inquifition. 

Buquifitors, (inguiftores) Are fheriffs, coroners /uper 
vifum corporis, or the like, who have power to inquire in 
certain cafes; and by the flatute of Wefm.1. Inquirors 
Or inquifitors are included under the mame of Miniffri. 
2 Inft. 211. 

Buroliment, (irrorylatio) Is the regiftring or entring 
in the rolls of the Chancery, King’s Bench, Common Pleas 
or Exchequer, or by the clerk of the peace in the records 
of the quarter-feffions, of any lawful act; as a ftatute or 
recognizance acknowledged, a deed of bargain and fale 
of lands, ée. An inrollment of a deed, may be either by 
the Common law, or according to the ftatute : And in- 
rollment of deeds ought to be made in parchment, and 
recorded in court, for perpetuity’s fake. Trin., 23 Car. 
Pafch. 24 Car. 1. B.R. But the inrolling a deed doth 
not make it a record, tho’ it thereby becomes a deed re- 
corded ; for there is a difference between matter of record, 
and a thing recorded to be kept in memory ; a record be- 
ing the entry in parchment of judicial matters controverted 
in acourt of record, and whereof the court takes notice ; 
whereas an inrollment of a deed is a private a& of the 
parties concerned, of which the court takes no cognifance 
at the time of doing it, altho’ the court gives way to it. 
Mich. 21 Car.1. 2 Lill. Abr. 69. Every deed before it 
is inrolled, is to be acknowledged to be the deed of the 
party before a matter of the Court of Chancery, or a judge 
of the court, wherein inrolled ; which is the officer’s war- 
rant for inrolling of the fame: And the inrollment of a 
deed, if it be acknowledged by the grantor, will be good 
proof of the deed itfelf upon atrial. Jbid. A deed may 
be inrolled without the examination of the party himfelf ; 
for it is fufficient if oath is made of the execution. If 
two are parties, and the deed is acknowledged by.one, the 
other is bound by it: And ifa man lives in New York, 
&c. and would pafs land in England, a nominal perfon 
may be joined with him in the deed who may acknowledge 
it here, and it will be binding. 1 Salk. 389. If the 
party dies before it is inrolled, it may be inrolled after- 
wards; And inrollments of deeds operate by virtue of 
the ftatute of inrollments ; but if livery and feifin, We. be 
had before the inrolling, it prevents the operation of the 
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Julium, Evil advice or counfel,——— Multague 
Regis infilia adverfus Anglos dederunt. Sim, Dunelm, 
Ann, 1003. Jn/iliarius is an evil counfellor: Filius i 
cum Juis confiliariis, & infiliariis, Sc. 

Bufimui computaffent, Is a writ or aétion of account, 
which lies not for things certain but only for things uncer- 
tain. Broke Acco. 81. Allo, in afiump/it, a countis often added 
to the declaration, called an Lufimul computaffet, i, e. Set- 
ting forth an account ftated, wherein defendant was found 
indebted to the plaintiff in fo much, as a Confideration - 
for the defendant’s promife to pay ‘the fum found in 
arrear. 

BJnGimul tenuit, Is one fpecies of the writ of formedon, 
brought againft a ftranger by a coparcener on the poffe 
fion of the anceftor, Efe. See Formedon. 

Bnfinuation, (infnuatio) Is a creeping into a man’s 
mind or favour covertly ; mentioned in the fat. 21 Hen. 8, 
cap. 5. Infinuation of a willis among the Civilians, the fir& 
production of it; or leaving it in the hands of the regifter, 
in order to its probate. 

Bulolvent. Till of late the Chancery would not put 
out an infolvent truftee ; for that he was intrufted by the 
donor ; per Eyres J. Comb. 185. Mich. 3 W. © M. 
B. R. in cafe of Hill v, Mills. An infolvent perfon made 
executor ca@not be put out by the ordinary ; for he is in- | 
trufred by the teftator. Comb. 185. in cafe of Hil w. 
Mills. Carth. 457. King v. Raynes, But Chancery 
granted an injunction againft him, not to intermeddle ° 
with the affets, any further than to fatisfy the legacy 
given to himfelf; for in equity he is but a traftee for the 
other legatees (infants), and where a truftee is infolvent, i 
the court of Chancery will compel him to give fecurity be- 
fore he fhall enter upon the trut. Carth. 458. 
10 W, 3. B, Ri 

Bulolvent Mebtozs, Unable to pay their debts, e 
See Debtors. They have been relieved by 1 Ann. f. 1, 
c.25. 2 & 3 Ann, c. 16. 6 Geo. I. c. 22. 11 Geo ie 
c. 21. 2 Geo. 2..¢. 20, 22. 21 Geo, 2. ¢. 31. 28 Go. 

2. ¢, 13. 29 Geo 2. ca 18. 1 Geo. 3. coz. ae 
Ce 41, 56. SAN g 

Jufpetion. See Age, Infancy, Trial, J : 

Trial by in/peGion or examination, is, when for the 
greater expedition of a caufe, in fome point or ifue be- 
ing either the principal queftion, or arifing collaterally 
out of it, but being evidently the objec of Jenje, the ju 
of the court, upon the teftimony of their own fenfes, all 
decide the point in difpute. See Black. Com. 3 7 33s 


Mich. 


inrollment, and the party fhall be in by that, as the more | 332. 


worthy ceremony to pafs eftates. 1 Leon 5. 2 Nel/. Abr. 
1010. Altho’ inrollment, or matter of record, fhall 
not be tried per pais, yet the time when the inrollment 
of a deed was made, kall. 2 Lill. 68. See Bargain and 
Sale. 

Inrollment, Is ordained in divers cafes by Statute; Of 
bargains and fales by 27 H. 8. c. 16. Deeds in corpora- 
tions, fc. 34 & 35 H. 8. c. 22. Of writings in the 
counties of Lancaffer and Chefer, ce. 5 Phir c. 26. 
Grants from the crown of felons goods, &c. 4 & 5 W. 
& M. c. 22. Of deeds and wills made of lands of Papitts. 
3 Geo. 1. c. 18. 

Bulcriptiones, Were written intruments by which 
any thing was granted ; as inferiptiones monafterii, Se. 
Blount. 

Buletator, A profecutor or adverfany at law. Paroch. 
Antig. 388. 

Bulervire, To reduce perfons to fervitude: Si in- 
genuus ancillam uxorem ceperit, & fi ipfa poftea fuerit infer- 
vitae Du Cange. 

Buletena, (Sax.) An inditch, infetenis, & Water- 
gangiis, Se. Ordin. Romn. Marif. Pegasi 

Bufidiac, The fame with Vigiliæ or Excubia. Fleta, 
lib. 2. cap. 4, par. 3. Infidias autem noGurnas nom tenetur 
eeh Jed fingulis nođibus in crepuftulo infidias afidebit, 

Ca 

Jnfdiatozs Wiarum, Are way-layers; which words 
are not to be put in indi&ments, appeals, Fe. by /ratute 
H, 4. c.2. And before this ftatute, clergy might be de- 
nied felons charged generally as infidiatores viarum, c. 
See 23 Car, 2. ¢. 1, 

Budguia, Enfigns or arms, 





See Arms aad Gentility. 






Intpeximus, Is a word ufed in Zetters patent giting ] 
name to them, being the fame with exemplifications aM 
called in/peximus, becaufe it begins Rex omnibus, Ge. 
Infpeximus irrotulamentum quarund. Literar. x8 


a ' re 

Bnfaliment, A fettlement, eftablihing, or oe 
placing in; as in{tallment into dignities, Gv. 20 
biz 

In Ecclefiaftical promotions, where the freehold ahs 
tothe perfon promoted, corporal poffeffion is required, to 
veft the property completely in the new proprietor, who, 
according to the diftin@tion of the Canonis, acquires the j 
Jus ad rem, or inchoate and imperfect right, by nomination 
and inffitagion ; but not the jus in re, or complete and- r 
full right, unlefs by corporal poffefion. Ther refore in 
Dignities pofleflion is given by Inftallment; in Ređories — 
and Vicarages by Induéion, without which no Tempiral ; 
rights accrue to the minifter, tho’ every Ecclefiaitical 
power is vefted in him by Jn/fitution. See Black, Com, 

2 Ke GAZ. 

Butant, (Lat. infans, inftanter) Is defined by 7A 
gicians to be, Unum indivifibile in tempore, quod non eft tem- 
pus, nec pars temporis, ad quod tamen partes temporis copular- F 
tur; and tho’ it cannot be actually divided, yet in in- 
tendment of law it may, and be applied to feveral pur- 
pofes : He who lays violent hands upon himfelf commits 
no felony till he is dead, and when dead he îs notin 
being fo as to be termed a felon; but he is fo adjudged 
in law eo inffante, at the very inftant of this fa&@ done, 
And there are many other like cafes where the inftant 
time that is not dividable in nature, in the confjderation 
of the mind is divided. Plowd. Hales v. Petit, gh 

2 258. 2 
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258.5. And vide Co. Lit. 185.4, And Vin, Abr. tit. 
Infant, A. pl. 2. 

An inftant is not to be confidered in law, as in logick, 

as a point of time, and no parcel of time ; but in our law 
things which are to be done in an inftant, have in con- 
fideration of law a priority of time in them. Vide Co. 
Lit. and Plow. as cited before. And in feveral cafes, a 
difference is allowed in our law in an inftant, as per mortem 
&F pofl mortem, Fc. Arg. Show. 415. in cafe of The King 
‘vy. Dr. Birch and the Bifbop of London. 

- Baftanter, (Lat) Initantly or prefently, Law Lat. 

Dia. 

A trial inflanter where a prifoner between Attainder and 

" Execution, pleads that he is not the Jame that was attainted. 

In fuch cafe a jury is to be impanelled to try this Collateral 

ifue, viz. the identity of his perfon, and in fuch col- 

lateral iffue, the trial {hall be xffanter. See Black. Com. 

44. 389. Append. v. 1 Sid. 72. Foff. 42. 46. 1 Lev. 

61. Staundf. P. C. 163. Co. Lit. 157. Hal. Sum. 259. 


FBuGaurum, Is ufed in ancient deeds for a ftock of 


tattle ; and we read of /faurum and inffauramentum, pro- 
perly young beafts, fore or breed. Mon. Angl. Tom. 1. 
pag. 548. Infraurum was commonly taken for the whole 
flock upon a farm, as cattle, waggons, ploughs, and all 
other implements of hufbandry. Fieta, lib. 2. cap. 72. 
And inflaurum ecclefiz is applied to the books, veitments, 
and all other utenfils belonging to a church. Synod, 
Exet. Ann. 1287. 

 Quttirpare, To plant or eftablifh ———— 
curt off gentem externam EF turbidam inttirpare. 


Non fè- 
Brompt. 


79% sGitution, (Inflitutic) Is when the bifhop fays to a 

= Clerk, who is prefented to a church living, Inftituo ze rec- 
torem talis ecclefic, cum cura animarum, & accipe curam 

- fuam {F meam: Or it is a faculty made by the ordinary, 
= whereby a parfon is approved to be inducted to a rectory 
. or parfonage. If the bifhop upon examination finds the 
NEn prefented capable of the benefice, he admits and in- 

= ftitutes him ; and inftitution may be granted either by the 
_ bifhop under his Epifcopal feal ; or it may be done by the 
bifhop’s vicar general, chancellor or commiffary ; and if 
granted by the vicar general, or any other fubftitute, their 
a, to be the acts of the bifhop : Alfo the in- 
 ftrument or letters teftimonial of inftitution may be granted 
__~ bythe bifhop, tho’ he is not in his diocefe ; to which 
fome witneffes fhould fubfcribe their names. 1 Inf. 344. 
Clergym. Law 109. The bifhop by inftitution transfers the 
cure of fouls to the clerk ; and if he refufeth to grant in- 
ftitution, the party may have his remedy in the Court of Au- 
dience. of the archbifhop, by duplex querela, &c. for in- 
ftitution is properly cognifable in the Ecclefiaftical court : 
Where inftitution is granted, and fufpected to be void for 
‘want of title in the patron, &c. a {uperinftitution hath 
been fometimes granted to another, to try the title of the 
prefent incumbent by ejeftment. 2 Roll. dbr.220. 4 


Taking a reward for inftitution incurs a forfeiture of 
double value of one year’s profit of the benefice, and 
makes the living void. Stat. 31 Eliz. c.6. On inftitution 
the clerk hath a right to enter on the parfonage houfe and 
ae and take the tithes; but he cannot grant, let, or 

any aĉ to charge them, till he is induéted into the 
living: He is complete parfon as to the fpiritualty, by in- 
ftitution ; but not as to the temporalty, &-. By the in- 
 ftitution he is only admitted ad officium, to pray and preach ; 
and is not intitled ad beneficium, until formal induction. 

Plowd. 528. Vide Inftallment. The church is full by 
- inftitution againft all common perfons, fo that if another 
 perfon be anim inducted, it is void, and he hath 

but a mere poffeffion ; but a church is not full againft the 

King sll induétion. 2 Inft. 358. 1 Roll., Rep. 151. 

When a bifhop hath given inftitution to a clerk, he iffues 

eo date Sor induction ; and if the archbifhop fhould 
inhibit the archdeacon to indu& the clerk thus inftituted, 
may do it notwith {tanding. The firft beginning of 

- inftitutions to benefices, was in a national fynod held at 
Weftminfler, Anno 1124. For patrons-did originally fill 
all churches by collation and livery ; till this power was 

` taken from them by canons. Selden’s Hift. of Tithes, cap. 


6 & 9 pag. 375. See Induction. And Black. Com. 1 Vo 
390. 2 V. 23. 4 ¥. 106. 

Jnfuper, Is ufed by auditors in their accounts in the 
Ex:hequer ; as when fo much is charged upon a perfon as 
due on his account, they fay fo much remains ia/uper to 
fuch an accountant. 21 Fac. 1. ts 2: 

FBulurance or Aflurance, Signifies a fecurity given, 
in confideration of a fum of money paid in hand of 
fo much per cent. to an affurer or infurer, to indem- 
nify the in/ured from fuch loffes as fhail be {pecified in 
the policy, or inftrument of affurance, fubfcribed by 
the infurer or infurers. for that purpofe. Did. Tr. and 
Com. 135, Savary’s Di. tit. Afurance & Police d Aj- 


Jurances 


We hall here confider, 


I. The origin of infurance, and the nature and efe of 
policies, &c. ‘ 

II. Baratry and deviation, 

Ill. Warranty to depart with convoy. 


I. The origin of infurance, and the nature and effe of poli- 


cies, &C. 


It is conceived by Swetonius, that Claudius Cæfar was 
the firft who brought in this cuftom of affurance; by 
which the danger and adventure of voyages is divided, 
repaired and borne by many perfons, who for a certain 
fum, by the Spaniards called premio, affure fhips or goods, 
orboth, or a proportion, according to the policy. Mol- 
loy, be 2. c. 7. fe. 1. Malyne’s Lex Mercatoria, eds 
1686. p. 104. 

Mr, Savary, in his Di&ionaire de Commerce, tit. Afu- 
rante, thinks this cuftom was firft introduced by the 
Jews in the year 1182. but whoever was the firft con- 
triver, or original inventer of this ufeful branch of bufinefs, 
it has been many ages prattifed in this kingdom, and 
is fuppofed to have been introduced here by fome Italians 
from Lambardy, who at the fame time came to fettle at 
Antwerp, and among us: And this being prior to the 
building of the Royal Exchange, they ufed to meet in a 
place where Lombard Street now is, at a houfe they had 
called the Pawn Houfe or Lombard, for tranfacting bufi- 
nefs ; and as they were then the fole negotiators in in- 


furance, the policies made by others in after-times had a 


claufe inferted, that thofe latter ones fhould have as much 
force and effect, as thofe formerly made in Lombard Street. 
Lex Mercatoria Rediviva 261. 

Affurances are of various forts, fome being to places 
certain, others general. ‘Thofe that are made to places 
certain, are commonly upon goods laden, or to be laden 
abroad outward, and until the fame adventure fhall be 
landed at fuch a port ; or upon goods laden, or to be la- 
den homeward in fuch a fhip, till the adventure fhall 
likewife be landed; or elfe upon goods out and in, 
with liberty to touch at all ports mentioned in the 
policy. 

So likewife on fhips that go trading voyages, as round 
to Cadiz; and that it fhall be lawful, after the fhip’s 
delivery there, to take in at the fame port another cargo, 
and with that proceed to the Weff-Indies or other ports, 
and back again to Cadiz, and from thence to London ; 
this policy being general and dangerous, feldom procures 
fubfcriptions, or at leaft very chargeable ones. 

As goods and merchandize are commonly infured, 
fo likewfe are the fhip’s tackle and furniture ; but in re- 
gard there feldom happens a voyage but fomewhat is 
miffing or loft, the premium commonly runs higher than 
for merchandize. 

Affurances may be made on goods fent by land, fo 
likewife on hoys and the like, and may be made on the 
heads of men; as if a man is going for the Srreights, 
and perhaps is in fome fear that he may be taken by the 
Moor or Turkife pirates, and fo made a flave, for the re- 
demption of whom a ranfom muft be paid, he may ad- 
vance a premium accordingly upon a policy of affurance ; 
and if there be a caption, the affurer muft anfwer the 
ranfom that is fecured to be paid on the policy. Molloy, 
b. 2. ¢. 7. fe. 4. cites Mich. 29 Car, 2. B, R, Lifle v, 
Sedgwick. 

The. 


The policies are now fo large; that almot all thofe 
Titrious queftions that former ages; and the Civilians ac- 
cording to the law marine, nay and the Common lawyers 
too, have controverted, are now out of date. Scarce any 
misfortune that can happen, or provifion to be made, but 
the fame is provided for in the policies that are now ufed ; 
for they infure againft heaven and earth, ftrefs of weather, 
ftorms, enemies, pirates, rovers, &c. or whatfoever de- 
triment fhall happen or come to the thing infured, Fe. 
Malloy, b. 2. c. 7. Je. 7. When a fhip hath been long 
miffing, and no advice can be had where fhe is, the pre- 
minm in time of war will run very high; fometimes 30 or 
40 per cent. or more, but when thefe words are inferted in 
the infurance, loft or not loft; in fuch cafe, if it happens 
at the time the fubfcription is made, that the fhip is cait 
away, the ¿z/urers mult anfwer: But if the party that 
caufed the inxfurance to be made, faw the fhip wrecked, or 
had certain intelligence of it, fuch fubfcription will not 
be obligatory; fo hikewife if the n/ured having a rotten 
fhip, hall zn/ure upon the fame more than fhe is worth, 
and afterwards going out of the port fhe is funk or wreck- 
ed, this will be adjudged fraudulent, and not oblige iz- 
Jurers toanfwer. Mich. 26 Car. 2. B. R. And wilfully 
cafting away, or making holes in the bottom of a thip, 
&c. with defign to prejudice any zz/urers, merchants, Wc. 
is made felony by fat. 1 Ann. ft. 2. ¢.9. 4 Geo. T. 
c. 12, and 11 Geo. 1. c. 29. Subferiptions for zn/urances 
are generally for certain fums; as 100/. or 500/. &c. at 
the premium current ; and if a man infures goods to the 
value of 5000 }, and he hath but 2000 /. remitted, now he 
having in/ured a real adventure, if a lofs happens, by the 
law marine, all the iz/urers are compellable to anfwer pro 
rata: Tho’ this is more by the cuftom of merchants than 
by law; and by fome opinions, only the firft fubfcribers, 
who underwrit fo much as the real adventure amounted 
to, are to be made liable, and the reftto have pheir ‘premiums 
deduéted, and be difcharged. Grot, Introd. Fur. Holl. 
212. If a merchant freights out wool, Ee. which oc- 
cafions a forfeiture of fhip and lading ; or if he lades con- 
traband goods knowingly, and afterwards in/ures the 
fame, A they are feized by the King’s officers ; the zz- 
Jurers are not liable to bear the lofs: But if goods infured 
are not contraband at the time of the lading and in/ur- 
ance, and after become fuch, if they are then feized, the 
infurers are anfwerable. 12 Car. 2. 32. And if goods 
and merchandife be lawfully zn/ured, and afterwards the 
fhip becomes difabled, by reafon of which, with the con- 
fent of the fupercargo or merchant, they are re-laden 
into another veffel ; and that veffel proves the fhip of an 
enemy, by reafon of which, on her arrival, fhe is-fubjeét 
to feizure ; in this cafe it is faid the zx/urers are liable, 
for this is no accident within the intention, of the 
policy of ixfurance, which mentions dangers of feas, ene- 
mies, EFt. 

A thip is infured for a voyage, or cruife of three months, 
and is taken by the enemy within that time, but before 
the is carried infra prafidia hoftis is re-taken by an Englifb- 
man, and is now a living fhip, this is a total lofs. v. Wil/. 
Rep. par. 1. fol. 191. 

Yet where goods are in/ured in a fhip bound to any 
foreign port, and in the voyage fhe happens to be leaky 
or receive other damage, and another veffel is freighted for 
the prefervation of the goods ; and then the fecond vef- 
fel is loft at fea, it is faid the zn/urers are difcharged with- 
out a fpecial claufe to make them liable. Lex Mercat. or 
Merch. Compan. 93. Sedqu. If a fhip be infured from 
the port of London to any foreign place, and before the 
fhip breaks ground fhe happens to take fire, and is con- 
fumed, the infurers are not obliged to anfwer, unlefs the 
words of the in/urance are At and from the port of London ; 
for the adventure did not commence till the fhip was gone 
from thence : Tho’ if the fhip had broken ground, and 
afterwards been driven by ftorm back to the port of Loz- 
don, and there had taken fite, the zn/urers muit anf{wer. 

- Rot. Scaccar. 15 Car. 2. Goods are itolen or imbezilled 
on fhip-board, žhe maffer, and not the in/urers are liable : 
And when in/urers are to anfwer, and it happens that {fome 
part only of the effects in/ured are loft, as in the cafe of 
ejections in a ftorm, or other fuch accidents ; then the 
tnjurers make an average of it, and each man pays fo much 














Jurance hall be made on money to be lent on bottomree, 









IN S 


per ent. in proportion. to the fum for which he fubfetibed: 


When advice is received of the lofs of the thip or goods, — 
application is to be made to the ia/urers, and the vouchers — 
to be produced ; with which if they are fatisfied, they will 
pay the money ; but if they have reafonable ground to 
{cruple it, the in/ured muft wait a convenient time, till 
the ¢nfurers can obtain a more fatisfa&tory advice ; or if 
nothing can be heard of the fhip in any reafonable time, 
the ix/urers are obliged to pay the money : Tho’ if the fhip — 
afterwards arrive in fafety, the money is to be returned 
them by the s#/ured. Merc. Compan. 91, 96, 97. A 
merchant having zn/ured the greateft part of the adventure 
of a fhip, if advice is received of a lofs, but with hope 
of recovery, whereby fuch merchant would have the af- 
fiftance of the infurers ; he has a privilege to make a 
renunciation of the lading to the én/urers, and to come in 
himfelf in the nature of an in/urer, for fo much as fhall 
appear he hath born the adventure of, beyond his part of 
the value injured. N. B. The party injured, mutt have 
property in the thing in/ured, at the time of in/urance and 
lofs. v. Wilf. Rep. par. 1. fol. 10. ire 
The 6 Geo. 1. ¢. 18. empowers his Majefty to grant two ~ 
charters for in/urance of fhips and merchandife, @e. and 
to incorporate the adventurers, in confideration of a large 
fum of money advanced ; and all other corporations for 
infurance, and their policies, are declared void. Byir . 
Geo. 1, c. 30. Policies of ix/urance fhall be made out and = 
ftamped in shree days after fhips are injured, on pain of 
100/. and promiflory notes for ix/urance fhall be void, 
and nothing recovered thereon. Where any perfin une 
dertakes the in/uring of wool to be tranfported, or agrees 
to pay money for fuch in/urance, he is liable to forfeit 
500/, but one may be difcharged of this penalty, and 
have likewife the whole forfeiture, on difcovering, and 
convicting the other guilty party, in fix months. Sa 
12 Geo. 2. c. 21. By the frat. 25 Geo. 2. c. 26. nO ina 


or Re/pondentia Bonds on foreign fhips or goods bound to, — 
or from the Ea/f-Indies, on penalty of forfeiting treble th 


fum infured or lent. This prohibition not to extend to th 


thips or goods of the fubjeétsof fuch fovereigns who traded 

there before the 7th of O&ober 1748. EN 
By the ftat, 19 Geo. 2. c. 37. No afurance fhall be 

made by any perfon on any fhip belonging to his Majefty 

or his fubjects, (except privateers, and by the owners of 

them) or on any goods laden on board fuch hhip, iatereft or 

no intereft, or without further proof of intereft than the 

policy, or by way of gaming or wagering, or without 

benefit of falvage to the afurer. And every fuch afuranc 

fhall be void. Re-affurance fhall not be made except the a= 


Jurer becomes infolvent, and then but to the value before. 
Jured, and to be exprefied in the policy to be re-afurance. 


The plaintiff in any a&ion upon a policy of afurance, — 

thall within fifteen days after requeft, declare what fams he i 
hath efured in the whole, or borrowed at Re/pondentia or 
bottomree for the voyage. Any perfon fued on a policy 
of afurance may bring the money into court, and if the 
plaintiff fhall refufe to accept it, and the jury fhallnot 
affefs more damages than the money brought into court, 
the plaintiff fhall pay cofts. See Bottomree, Bane 
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II. Of Baratry and deviation. a h 3 
; Sahara 

Baratry iswhen the mafter of a hip, or the mariners — 
cheat the owners or infurers, whether by running away 
her, or imbezilling 


with the fhip, finking her, deferting 

the cargo. Di&. Tr. and Com, 214. (Siege 
Baratry of the mariners is a difeafe fo epidemical on _ 

fhipboard, that it is very rare for a mafter, to prevent it. 
However the law does in fuch cafes impute offences and 
faults committed by them to the negligence ofthe makter; 
and were it otherwife, the merchant would bein avery 
dangerous condition. The reafons why he ought to be re- 
fponiible are, that the mariners are of his own chvfing, 
and under his government, and know no other fù- 
perior on fhipboard but himfelf; and if they are faulty, — 
he may corre& and punifh them, and juftify the DE. 
by law: and if the fa& is apparently proved againft 
them, may reimburfe himfelf out of their wages. Ba ie 
i ie Y 












h pa h Dr 18: cites -Roll Abr. 533. Pohi 11 Fac. 
in BR. Horn v. Smith. 
ke erefore, i in all cafes wherefoever the merchant loads 
oard any goods or metchandize, if they be loft, imbe- 
led, or any other way damnified, he muft be refponfible 
t hem 5 or the very lading them aboard makes him 
4 and that as well by the Common law as the law 
Molloy, b. A c. 3. f. 14. cites 1 Merz. 190, 238. 
ret 2 Lev. 6 
Nay. “4 his SLE, "go with the fhip- boat to the quay 
or wharf to fetch goods on fhipboard, if once they have 
n Charge of them, the mafter becomes immediately 
refponfible, if they fteal, lofe, damnify, or imbezil them. 
Molloy, b. 1. c. 3. fo 15 
Where a fip was Paftred againft the baratry of the 
mafter, &c. in an action brought thereupon, the jury 
found that the fhip was loft by the fraud and negligence 
of the mafter: The court held, that if the matter run 
away with the hip, or imbezil ‘the goods, the merchant 
may have an action againft him ; for it is reafonable that 
merchants who hazard their ftocks in foreign traffick, 
fhould fecure themfelves in what manner they think pro- 
per, againft baratry of the mafter and all other frauds ; 
and this muft be intended fraud in the maftér ; not a 
` bare neglect: and they all agreed that fraud is baratry, 
tho’ not named in the covenant; but negligence might 
not, I Mod. 230, 231. 
-Baranyi imports fraud (Du Frefre Glofar, verbo Bara- 
taria fraus, dolus,) and he who commits a fraud may 
ly be faid to be guilty of a negle& of his duty. 
Baratry of a mafter is not to be confined to the mafter’s 
nning away with the hip; and the general words of 
he policy ought to be conftrued to extend to lofles of the 
nature as thofe mentioned before. Loffes arifing 
om the fraud of the mafter, are of the fame nature as if 
e had run away with the fhip, fuppofing baratry to be 
or to that which it is not, becaufe it imports any 
fraud. Ld. Raym. 1349. Knight v. Cambridge. Stran. 
581. S.C. Vide the cafe of Stamma v. Brown. 2 Stra. 
pauls where the deviation of the mafer, being for the 
fit of | his OWNETS y and not for his own, was conftrued 
are ‘the baratry, in an action on a policy brought by 
fos who had. put goods on board to be carried to 









iton to deviate is not fufficient to difcharge the 
erwriter. Fofter v. Wilmor, 2 Stra. 1249. 
“Th -excufe of neceffity is always allowed. 
-2 Stra. 1264. 
yage ought to be performed according to w/age. 


Elton NV. 






A 4 
A a policy of in/urance a damage happens, and 
aft pala e in the fame voyage a deviation, yet the affured 
ver for what happened before the deviation ; 
ee Ta y is difcharged from the time of the devia- 
HE GFA Vid. Shower 129. Kemp and Andrews. 2 


Il. Of warranty to depart with convoy, 


"Where the captain does every thing in his power, it is 
on with convoy ; and thefe agreements are never 
con to precife words; as in the cafe of departing 
with convoy from London, where the place of rendezvous 
is Spithead ; i lofs in going thither is within the policy. 
bd ag aintiff recovered. Stran. 1250. 19 Geo. 2. 

Gorin V. iS - See infra. 

(ove is to be confidered as under infurance to a place 
of general rendezvous, according to the interpretation of 
the words warranted to depart with convoy. Salk. 443, 

45. And if the parties mean to vary the infurance from 

is commonly underftood, they fhould particularize 
her departure with convoy from the place {pecified. 
Stran. 1265. 2 Geo. 2. Gordon v. Morely, and Cambel v. 
ai 


- AGion on a policy of zn/urance ; the defendant pleaded 
lumpfit, and the jury found the policy, by which 

he infurers undertook againft the perils of the fea, pirates, 
nies, Fc, from London to Venice, warranted to depart 
Re convoy. Eż per cur. The words warranted to de- 
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and fail with the convoy without any wilful default in 
the mafter; therefore, if by default of the maiter, the 
fhip is feparated and taken, the infurers are not liable 5 
but if there be no default, the mafter having done all that 
could be done, and the fhip is taken, they are liable: fo 
if the fhip be loft by ftrefs of weather ; for they infure 
againft thefe by their own agreement. 2 Salk. 443. Hill. 
2 W, © M. in BR. Jefferies v. Legandra, S.C. 3 Lev. 
320. 4 Mod. 58. 1 Show. 320. Carth. 216. Holts 
Rep. 465, 

A&ion.on a policy of ix/urance by the defendant at 
London, infuring a fhip from thence to the Eaf-Indies, 
warranted to depart with convoy; and fhews that the fhip 
went from London to the Downs, and from thence with 
convoy, and was loft. . After a frivolous plea and demur- 
rer, the cafe ftood upon the declaration; to which it was 
objected, that there was a departure without convoy, Et 
per cur. The claufe warranted to depart with convoy, 
mutt be conftrued according to the ufage among merchants, 
i. e. from fuch place, where convoys are to be had, as the 
Downs, Ec. Holt Chief Juftice contra; We take notice 
of the laws of merchants that are general, not of thofe 
that are particular ufages. It is no part of the law of 
merchants to take convoy in the Downs. 2 Salk. 443. 
Mich. 4 W. & M. in B.R. Lethulier’s cafe. 

The words warrantied to depart with convoy have been 
refolved to import, by the ufage of merchants, a conti- 
nuance with that convoy as long as may be. Luc. Rep. 
287. 

For another cafe, on the explanation of the words, but 
fimilar to thofe already ftated, vide Lex Mercat. Rediviv. 
277. Gordon and Murray v. Morley. Sittings after Mi- 
chaélmas term at Guildhall, 1746. 

See a Collection of Cafes in Cyaningham’s Law of Bills 
of Exchange, Law of Infurances, Sc. and fee Black. Com. 
2V.460. 3V.74. 47. 434. 


Form of a policy of infurance. 
NOW all men by thefe prefents, That A. B. of, 


&c. merchant, as well in his own name, as for and 
in the name and names of all and every other perfon and per- 


Jons, to whom the Jame may or fhall appertain, doth make af~ 
Jurance and hereby caufe himfelf and them, and every of them, 


to be infured, loft or not loft, at and from the port of London 
to, &c. inthe kingdom of, &c, and at and from thence back ta 
London, upon the body, tackle, apparel, ordnance, munition, 
artillery, and other furniture of and in the good fbip Eliza- 
beth, burden, &c, or thereabouts, whereof, &c. is mafter, 
and alfo upon all hinds of goods and merchandifes foipped on 
board the faid fhip ; beginning the adventure upon the faid 
Jrip and goods, from and immediately following the day of the 
date hereof, and fo to continue and endure, until the faid /bip, 
with her faid tackle, apparel, &c. fhall be arrived back at 
London, and hath there moored at anchor twenty-four hours. 
And it fhall be lawful for ihe faid hip iz this voyage to pro- 
ceed and fail to, and touch and fay at, any ports or places 
whatfoever, efpecially at, &c. without prejudice to this infu- 
rance; and the faid fhip and goods, &c. for fo much as con- 
cerns the infured, is and fhall be rated and valued at, &c. 
{terling, «without further account to be given by the affured 
for the fame. And touching the adwentures and perils, which 
we the infurers are content to bear, and do take upon us, they 
are of the feas, men of war, fire, enemies, pirates, ro- 
vers, thieves, letters cf mart, and reprifals at fea, arrefts, 
refiraints and detainments of all Kings, Princes and people, 
of what nature, condition or quality Joever, barratry of the 
mafter and mariners, and all other loffes and misfortunes 
that feall come to the hurt or damage of the faid foip, &c. 
4 any part thereof. And in cafe of any misfortune, it hall 
be lawful for the infured, their faors, fervants and affigns, 
io fue, labour, and travel for, in and about the defence, Jafe- 
guard, and recovery of the faid foip, &c. or any part there- 
of, without prejudice to this infurance; to the charges 
whereof we the infurers will contribute each of us according to 
the rate and quantity of his Jum herein affured. And 
fo we the infurers are contented, and do b vereby promife, and 
bind onrfelves; each for his own part, our heirs, executors, 


part with convoy, mean only that be «wili leave the port, | goods and chattels, to the infured, their executors, admini- 
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frators and affigns, for the true performance of the premiffes, 
confeffing ourselves paid the confideration dueto us for this in- 
furance, by, &c. at and after the rate of, &c. per cent. 
and in cafe of lofs, to abate, &c, And to pay without far- 
ther proof, &c. more than this prefent policy; any ufe or 
cuflom to the contrary notwithfanding. In witnels, Ge. 


Butakers, Were akind of thieves in the northern parts 
of Angland, fo called, beeaufe they did sake in and receive 
fuch booties as their confederates the outpartners brought 
to them from the borders of Scotland; they are mentioned 
9 H. 5. ca 

Buraflare. See Tafum. 

Butendment of Law, (intellectus legis) The under- 
ftanding, intention, aud true meaning of law. Co. Litt. 
78. fays, the judges ought to judge according to the com- 
mon iatendment of law. 

Intendment {hall fometimes fupply that which is not 
fully expreffed or apparent, and when a thing is doubtful 
in fome cafes, intendment may make it out; alfo many 
things fhall be intended after verdiét, in a caufe, to make 
a good judgment: but éntendment cannot fupply the want 
of certainty in a charge in an-indi€tment for any crime, 
Ee. 5 Rep. 12k. 2 Hawk. P.C. 227, 441. Sometimes 
a thing is neceffarily intended by what precedes or follows 
it; ‘and where an indifferent con{truction may have two 
intendments, the rule is to take it moft ftrongly againj? the 
plaintif. . Show 162. Tho’ if a plaintiff declares, that 
the defendant is bound to him by obligation, it fall ne 
intended that the obligation was {ealed and delivered : 
one is bound in abond, and in the /olvend. of the bond it it 
is not expreffed unto whom the money fhall be paid, or if 
faid to the obligor ; the law will intend it is to be paid to 
the obligee : and where no time is limited for payment of 
the money, it fhall be intended to be prefently paid. 2 
Lill. Abr. 71. Pafch, 24 Car. Be Ra. » 

The intent of parties in deeds, contracts, Sc. is much 
regarded by the law: tho’ it fhall not take place againft 
the direct rules of law: the law doth not in conveyances 
of eftates admit them regularly to pafs by intexdment and 
implication’; in devies of lands they are allowed, with 
due reftriétions. Vaugh. 261, 262.: Where feifin of an 
inheritance is once alledged, it fhall be intended to con- 
tinue till the contrary is fhewn. Jones 181. A court 
pleaded: generally to be held /ecund. confuetud. Mall be in- 
tended held according to the Common law. Com. Law 
Com. Plac. 276. Goldsb. 111. Onan aét of parliament, 
the intent may be put in iffue; but the Common law 
doth not allow it, Fenk. Cent. 87, 88. See Implication. 

By intendment of law every parfon, or rector of a 
church, is fuppofed to be refident in his benefice, unlefs 
the contrary be proved. Co. Lit. 78. 6. 

One part of a maaor by common intendment fhall not 
be of another nature than the reft, Co. Lit. 78. b. 

Of common intendment a will fhall not be fuppofed to 
be made by collufion.. Co. Lit. 78. 6. The law pre- 
fumes that every one will aé for his beft advantage ; 
therefore credits the party in whatever is to his own pre- 
judice. Fin. Law 10. Max. 53. Ufury fhall not be 
intended, unlefs exprefsly found by the jury. Arg. 
Bridgm. 112. Mich. 15 Fac. cites 10 Rep. 59. Chancellor 
of Oxford’s cafe. Covin fhall not be intended or pre- 
dumed in law, unlefs exprefsly averred. Arg. Bridgm. 
112. cites the cafe of Tyrer v. Littleton. When one word 
may have a double intendment, one according to the law, 
and another againft the law, that intendment fhall be 
taken which is according to law; and this by a reafonable 
intendment. 3 Bul/. 306. Mich Cor BR AKR 
50. Game v. Harvey. 

Antcndment of Crimes. In antient times felonious 
attempts, Intending the death of another, were adjudged 
felony ; for the will was taken for the fad. Bratt.1. E. 3. 
But at at this day the law does not generally punith in- 
tendments to do ill, if the intent be not executed, except 
in cafe of treafon, where intention proved by circum- 
ftances fhall be punifhed as if putin execution. 3 Inf. 
108, And if ‘a perfon enter a houfe in the night, with 
intent to commit burglary, it is felony: and by ftatute, 
malicioufly cutting off, or difabling any limb or member, 
with an intent to disfigure, €¢. isfelony,. 23 Car. 2. ¢.1. 
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and vide Plowd. 474. Where affault and i intent to com. 
mit robbery on the highway, is made felony and tranf 
portation, fee 7 Geo, z. ¢. 21. Intention of force and 
violence makes riots criminal. 3 Jaf. g. Alfo where 
men do evil, and fay they intend none; or if the in- 
tention be only to beat, and they kill a perfon, they are - 
to be punithed for the crime done. Plowd. 345. And 
if a man entering a tavern, Jc. commit a trefpafs, the — 


law will judge that he intended it. 8 Rep. 147. Vide 
Murder. 


Jutent, or Jntention. The words of deeds hall be 
conitrued according to the intent of the parties, and 
otherwife. The intent fhall be deitroyed where it does 
not agree with the law. Ps. C. 160. b. 162. b. Throg- 


morton V, Tracy. 


In every agreement the intent is the chief thing that is 
to be confidered ; and if by the a&t of God, or other 
means not ariling "from the party himfelf, the agreement 
cannot be performed according to the words, yet the 
party fhall perform it as near the intent ashe may. Arg. — 
Pl. C. 290. Trin. 7 Eliz. in cafe of Chapan v. Dalton. 


Common ufage and reputation frequently govern, the 
matter, and direct the intention of the parties 5 as upon 
{ale of a barrel of beer the barrel is not fold, but upon 
fale of a hogfhead of wine. it is otherwile. “Saath 124. 
Mich. 32 & 33 Eliz. in cafe of Matthew al. Bifoy a 
Harcourt, Hard. 3. Arg. Trin. 1655- in feacc. 
intention of a man is not always to be purfued in equity; 
as if a man fettles a term in truf for one and his S f 
yet it fhall go to the executor; per Lord ae Pa 
1683. Vern. 164. in cafe of D. of Norfolk v. Howard. 
All deeds are but in nature of contracts, and ce 
of the parties reduced into writing, and 
to be chiefly regarded. In an aét of parliament oe 
tention appearing in the preamble fhall controul the let- 
ter of the law; and from the regard which the law it 
gives to the intention of the party, it is, that where the : 
is fine by render, there fhall be no dower; and Pa | 
or recognizance fhall not be extinguithed by levying 
to the party. Per Mafter of the Rolls, Pajib, 16 
Vern. 58. See 14 Vin. Abr. tit. Intent. bids AN oe 

Gntenfione, Is a writ that lies againft him whe enters 
into lands after the death of tenant in dower or for life, i 
&e. and holds out him in reverfion or remainder. 
F:N. B: 203. roria Suu, 

Futer Canem ¢ Lupum, Words formerly ufed “in ay 
peals to fignify the crime being done in the twili 
M. filia N; de Okele appellat F.C. pro raptu & pac 
gis frađa die Martis prox. Sc. Inter canem & lupum, 
in crepufculo, feilicet, Anglice twilight, i. e inter di 
nođem, (Sc. Inter Placita de Trin. 7 Ed. 1. "Rot. 12. 
Glouc. In placit. de domo combufta malitiofe, hora wife 
pertina, fc. Inter canem & lupum wvenerunt malefadt 
tc. Plac. Cor. apud Novum Caftrum. 24. Ed. a 
6. This in Herefordjbire, they call the mock-fhadow, “core 
ruptly the mock-/hade, and in the north, day-light’s gets 
others betwixt hawk and buzzard. Cowell a 

Butercommoning, Is where the commons of two ma- ’ 
nors lie together, and the inhabitants of both have time Ay 
out of mind depaftured their carile promifcuoufly in each, $ 
Cowell, SNH 

Buterdittion, (interdifio and interdi@um) Has 
fame fignification in the Common, as it hath in the Ca 
non law, which thus defines it: interdidtio eff cenfura ra ec- 
cle faftica prohibens adminiffrationem divinorum. An 
it is ufed 22 Hen. 8. cap. 12. & 25 ejufdem, cap. Ag. iM 
Ecdem anno relaxatum eff interdictum Oxonie, quod au- 
thortate Domini Joh. Epifcopi Linc. propter clericidium | ha 
Jrerilegia anno proximo preterito Suit illatum. Walt. Hitt. 
Anno 1357. So that an interdi@ is, a general excor mit 
nication of a whole country or province; “tis mention 
in fome of our hiftorians, wiz: Knighton tells us, a 
1208. that the Pope excommunicated King Fohn, an id 
his adherents, Et totam terram Angliconam Juppofuit inter 
dio, which began the firit Sunday after Eafter, and c 
tinued fix years sand one month ; during all which t 
nothing was con¢ in the churches befides. bie 
confeffions of ang people. 
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of an interdia, as fet down by Du Cange, is as 
Oi ahi “ follows, viz. 
sọ ry ff RA 
N the name of Chrift, We the za in behalf of the 
Yared Son, and Holy Ghoft, and of St. Peter, the chief 
opoftles, and in our own behalf, do excommunicate and 
as this church, and all the chapels thereunto belonging, 
that no man Srom henceforth may have leave to fing majs, or 
e to bear it, or in any wife to adminifter any divine office, nor 
to receive God’s tithes without our leave; and whofoever hall 
prefume to fing. or hear majs, or perform'any divine office, or 
fo receive any lithes contrary to this interdict, on the part of 
God the Father Almighty, and of the Son, and of the Holy 
Ghof, and on the behalf cf St. Peter, and all the faints, let 
him be accurfed and Jeparated from all Chriftian fociety, 
and from entering into Holy Mother Church, where there 
| gta of fins; and let him be Anathema, ‘Mara- 
ha, for «oer, with the devils in hell, Fiat, fiat, fiat. 
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AE tare cenfure hath been of long time dif- 

eeeaittan: In the Civil law, was a prohibition or 

ija Farei of the prætor, or an order for the poffeffion of 

san in difpute, made by the magiftrate per interdi@um 

e pofeffionem Juam. Cic. pro Cæcin. 3. Ifa bill be 

fed either of our courts of equity to quiet the poffefion 

of nes to ftay walte, or to ftop proceedings at law, an 

X junction is prayed in the nature of the interdictum of the 
vil law, commanding the defendant to ceafe. 

| -FFYuterditted of Cater and Fire, Were antiently thofe 

; who fuffered banifhment for fome crime; by which 

men , order was given that no man fhould receive 

ee is houfe; but deny them fire and water, the 

effary elements of life, which amounted as it were 

eath; and this was called legitimum exilium, 


















Xy he A ai) Is commonly taken for a chatte! 
as a leafe for years, c, and more particularly for a 
term 5 in which cafe, it is faid in pleading, that 
poflefied de interefe termini. ‘Therefore an eitate in 
is better than a right or intereft in them: tho’ in 
de il underftanding an intereft extends to eftates, rights 
nd titles, that aman hath in, or out of lands, &Jc. fo as 
y gi nt of his whole intereft in fuch land, a reverfion 
; weli as poifeflion in fee-fimple fhall pafs. ` Co. 
‘mortgage i is an intereft in land, and on non- ~pay- 
nent, fhe ettate is abfolute in law, and his interelt is 
rood Ces to intitle him to receive and enjoy the 
redemption or fatisfaction, and, on a fore- 
nice haa, the abfolute eftate both in law and equity. 
ate 6. See Black. Com. 2 V. 134. 
ereb of “Woncp, As diftinguifhed from the princi- 
I hat lawful, Fe. See Usury, and Black. Com: 2 V. 


| ere an eftate is devifed for payment of debts, Chan- 
w ill not allow interet for book debts. 3 Ch. Rep. 
re neal Pritman. Where lands are charged with 
nt of a fum in grofs, they are alfo chargeable in 
ee ey ty with payment of intereft for fuch fum. Hill. 29 
i; 2. Fin. R. 286. Shipton v. Tyrrel. Intereft is re- 
S way of damages, where damages are recovered 


vered, for interet is not recovered occafione dampno- 
PPA 2 Salk. 623. Hill. 10 W. 3. B.R. 
d v, Squire. No intereft to be allowed for cofts. 
Tab. cites 6 Feb. 1719. Butler v. Burk. For more 
ing cn this fubject, Jee 14 Vin. Abr, tit Interet. 
erek on Wankrupts Debts, The ufual rule is, 
t all interet on debts carrying intereft fhall ceafe, 
i n the time of iffuing the commiffion, yet, in cafe of a 
plus left after payment of every debt, fuch intereft 
a Il again revive, and be chargeable on the bankrupt, or 
his reprefentatives. Atk. 244. Black. Com. 2 V. 488. 

i Bn eff on Legacies. In cafe of a vefled legacy, due 
‘immediately, and charged on land, or money in the 
fands, el yield an immediate profit, intereft fhall be 
oc see thereon, from the teftator’s death ; but if charged 
















eg e detentionis debiti ; 3. but not where damages only are | 
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only on the perfonal eftate, which cannot be imme- 
ately got in, it fhall carry intereft only from the end of 
the year after the death of the teftator. 2 P. Wms. 26, 
24. Black. Com..2V. 513, 514. 

Interefi, or no Intercept; in policies of infurance, fee 19 
Geo. 2. c. 37. and tit. Infurance, and Black. Com. 2 V: 
461. 


Buterefed Gitnefs. Interefled witneffes may be ex- 
amined upon a wozr dire, if fufpected to be fecretly con- 
cerned in the event, or their intereft may be proved in 
court- Black. Com. 3 V- 370. 


Buterlineation in a deed. A deed may be ayoided 
by matter ex poft faco; as by rafure, interlining, or other 
alteration in any material part; unlefs a memorandum 
be made thereof at the time of the execution and attefta- 
tion. 11 Rep. 27. Black. Com. 2V. 308. 


Bnterlocutezy Decree in Chancery: Ina fuit in equity, 
if any matter of fact is ftrongly controverted, the fact is 
ufually directed to be tried at the bar of the court of 
King’s Bench, or at the aflizes upon a feigned ifue. If 
a queftion of mere law arifes in the courfe of a caufe, it is 
the practice of the court of Chancery to refer it to the opi» 
nion of the judges of the court of King’s Bench, upon a cafe 
ftated for that purpofe. In fuch cafes PA decrees, 
or orders are made. See Black. Com, 3 V. 452, 453» 

Bunterlocutorzy Judgment, ` Interlocutory judgments 
are fuch as are given in the middle of a caufe, upon fore 
plea, proceeding on default, which is only intermediate, 
and does not finally determine or complete the fuit. As 
judgment for the plaintiff in abatement,. of re/pondeat 
ouffer, i. e. that’ defendant fhall anfwer over, or farther, 
plead in chief, or putin a more fubftantial plea. 

But the interlocutory judgments, molt ufually fpoken of, 
are thofe incompleat judgments. whereby the right of the 
plaintiff is indeed eftablithed, but the quantum of damages 
{uftained by him is not afcertained, which is the province 
ofa jury. It fuch cafe a writ of inquiry iffues to the 
fheriff, who fummonfes a jury, enquires of the damages, 
and returns to the court the inquifition fo taken, where- 
upon the plaintiff’s attorney taxes cofts, and figns final 
judgment. See Black, Com. 3 V. 396, 397. 


Butcriecutozy Dzder, (ordo interlocutorius) Is that 
which decides not the caufe, but only fome incidental 
matter, which happens between the beginning and end of 
it; as where an order is made in Chancery, for the plain- 
tiff to have an injunction, Sc. till the hearing of the caufe: 
this, or any fuch order, not being final, is interlocutory.— 
Ordo interlocutorius non definit controverfiam, Jed aliquid 
obiter, ad caufam pertinens, decernit. Lanc. Inft. Juris 
Canon. lib. 3. 

Buterlopers, Perfons who intercept the trade of a com- 
pany of merchants. Merch. Dia. 

BJuccrpleader in Actions, fee Enterpleader. 

Antervegnuim, There can’t be any interregnum, in this 
country, by the policy of the conftitution, for the right of 
fovereignty is fully invefted in the fucceffor by the very 
defcent of the crown. See Black, Com. 1 V. 196, 249. 

Buterrogatozies, Are particular queftions demanded of 
witneffes brought in to be examined in a caufe, efpecially 
in the court cf Chancery. And thefe interrogatories muft 
be exhibited by the parties in fuit on each fide; which 
are either dire for the party that produces them, or 
counter on behalf of the adverfe party; and generally both 
plaintiff and defendant may exhibit, dire& and counter or 
crofs interrogatories, 

They are to be pertinent, and only to the points necef- 
fary, and either drawn or perufed by counfel, and be fign- 
ed by them: if they are leading, wiz. fuch as thefe, Did 
you not do or fee Juch a thing, Sc. the depofitions on them 
will be fuppreffed ; for they fhould be drawn, Did you fee, 
or did you not fee, Sc. without leaning to either fide ; 

and not only where they point more to one fide of the 
queftion than the other; but if they are too particular, 
they will likewife be fuppreffed : The commiffioners, &c, 
who examine witneffes on interrogatories, mutt examine to 
one interrogatory only at a time ; they are to hold the wit- 
nefles to every point interrogated; and take what ‘comes 
from them on their examination, without afking any idle 
queltions, or putting -down any impertinent anfwers not 
relating 


relating to the interrogatories, Fc. Practif. Attorn. firit 
Edit. 225. See Depofitions. 

At Common law, witneffes going abroad, are fome- 
times examined, by confent, upon interrogatories de 
bene effe. See Black. Com. 3V. 383. The mode of trial, 
in equity, is by interrogatories, adminiftered, in writing 
to the witneffes. Black: Com. 3 V. 438. 4 V. 449. 

An attachment fometimes iflues againft a perfon fuppofed 
guilty of fome contempt to the court whence the procefs 
goes forth, to bring him in; and when there he is to ftand 
committed, or put in bail‘to anfwer ixterregatories upon 
oath, Whether this proceeding is legal and conftitutional 
or not, it is not for the editor to determine. But, as a 
contempt can {carce be committed without a witnefs, it 
fhould feem more rational to indi& the party, and give 
him the benefit of a legal trial, by his peers. 

Butckates, (Inteffati,) There are two kinds ‘of inte- 
fates; one who makes no will; another who makes a 
will, and nominates executors, bit they refufe ; in which 
cafe he dies an intefate, and the ordinary commits ad- 
miniftration, 2 Par. Infi. fol. 397. In former times, he 
who died intefate, was accounted damned, becaufe (as 
Mat. Par. tells us) he was obliged by the canons, to leave 
at leaft a tenth part of his goods to pious ufes, for the 
redemption of his foul, therefore, who neglected fo to do, 
took no care of his own falvation. They made no dif- 
ference between a /uicide and an inteffate; for as in 
one cafe, the goods were forfeited to the King, fo in 
the other they were forfeited to the chief lord. But be- 
caufe it was accounted a very wicked thing to die without 
making any ditribution of his goods to pious ufes, and 
{uch cafes often happened by fudden deaths, therefore by 
fubfequent conttitutions, the bithops had power to make 
{fuch diftribution as the intefate himfelf was bound to do ; 
and this was called Eleemo/yna rationabilis. Thus in Mat. 
Parif. anno 1190. we read, Se quis fubitanea morte vel 
quolibet cafu praoccupatus fuiffet ut de rebus Juis difponere 
uon poffet, diftributio bonorum ejus ecclefiaftica fiebat autho- 
ritate: Andit was by this means that the fpiritual courts 
came firk to have jurifdiction in teftamentary™ cafes. 
Cowell. 

By the ftatute Wefm.2z. Goods of inteftates were to be 
committed to the Ordinary, to anfwer the debts of the de- 
ceafed, &¥c. Andthe 22 & 23 Car. 2. cap. 10. appoints 
a.diftribution of iztefates eftates, after the debts and fu- 
neral expences are paid, among the wife and children of 
the deceafed; or for want or fuch, the next of kin, 
Sc. And the a&t of parliament doth immediately, upon 
the death of the ixteffate, velt an intereftin the perfons 
intitled; fo that if any one dies before the diftribution, 
though within the year, his fhare fhall go to his executors 
or adminiftrators ; and not to the furvivors and next of 
kin to the inteffate. 1 Lill, Abr. 487. 

A hufband fhall not be orale to diftribute his wife’s 
< Gftate.: 29.Cars 2. C 30 Sr 25+ 
The brothers and filters of the intefate fhall have equal 
fhares with the mother. 1 Fac. 2. c. 17. /-7 

Shares claimed by the pee MORN Piom fhall 
be diftributed Thid. f. 8 

Difribution fhall be made of eftates pur autre vie, 
whercof there is not any fpecial occupant, and which are 
undeyifed. 14 Geo, 2..¢. 20. fi g 

If 4. by will appo‘nts that da executors of J. S. fhall 
be his executors, and he dies, living 7. S. there till the 
death of F. S. this is a dying inteitate of 4. for in the 
mean time 4. has no executor. Per Dyer & Wal, Pi, 
G...281. 6 

So if 4. makes F. S. (to be) his executor a year after 
his death ; for within the year he dies inteftate, and 
therefore for this the ordinary has power to commit admi- 
niftration,. and it fhall never be difproved; By Dyer and 
Wal, Pl. C. 281. b. And if executor proves the 
teftament, and dies inteftate, there, from the death of 
fuch executor by dying inteftate, the firt teftator dyeth 
inteftate, and for that reafon the ordinary may grant ad- 
miniftration. Per Dyer and Weffon, ibid. 281. b. 282. a. 

Where the ftri€tnefs of the Civil law is obferved, there 
a man cannot die partly teftate and partly inteftate; tho’ 
here in England, where that ceremonial ftrictnefs is not 
obferved, but all immunities enjoy’d, being not obliged 
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to any other obfervance in making teftaments pale 
is jure gentinm, aman may feveral ways die pa 
and partly inteftate: 1 Godolph. Orph. Leg: cap. 19. he k 
Error was afigned that one pleaded (cum tefamento 
annexo qui obiit inteftatús,) which is abfurd and repugn ant | 
per cur. It is well; for though one make a will, yet if 
make no.executor, he is inteftate. Comb. 20, See 4d- 
minifirators. 
Antclates Ettates, age the goods and chattels care. 
fons dying inteffate. 2 Lill. Abr. 7 
Butol ¢ Uttol, Toll or Hee paid for thin 
ported and exported, or brought in, and fold ous 
Cowell. g 
Futrave Marifcum, Signifies to drain any low grou 
and by fos walls, Pre 4 in and bis: fi i 4 
bage or pafture ; whence comes the word éznings, Will. 
Thorn. 
Bnerufion, (Intrufo) Is when the anceftor digs fil 
of any eftate of inheritance, expectant upon an | 
for life, and then tenant for life dies, between who! 
death and entry of the heir, a franger intrudes, Go. ; 
Lit. 227. Intrufio eft ubi quis, cui nullum jus co d 
in re nec feintilla juris, pofiefionem vacuam ingreditur, 
Brat. lib. 4. cap. 2, By which a i 
lawful entry into lands or tenements void of a. P : TE 
him who hath no right to the fame: And ifi 
between an intruder and an abator is this, as an, 
entereth into lands void by the death of a te 
and an intruder enters into land yoid by ue death c 
nant for life, or years. F. N. B. 203. And ere is a 
writ of intrufion, which lies where the ay i se , Oe, 
dies; but if a man doth intrude after the d 
tenant, he in reyerfion in tail fhall not this 
butis put to his formedon: For it lieth galz im 
hath the reverfion in fee-fimple, €¥c. after the « 
tenant for life, or in dower, Ee. New Er 
Alfo one having fuch a fee-cltate in remainder, fh 
writ of ixtrufion; and theafligneeof the remainderma 
it, as well asan heir, &%c. Jb. Ejectments are now 
in ufe. Ashe who enters and keeps the right he 1 
the poffeflion of his anceftor is an intruder. puni 
Common law; fo he who enters on the King’s lan 
takes the profits, is an intruder againft the Ki ng, 
Litt.277. For this intrufion information may be bron 
but before office found, he who occupies the land fhall — 
not be faid to be an intruder, for intrufion cannot be bu 
where the King is aétually poffeffed, which is no at befor 
office; tho’ the King is intitled to the mefne prof 
the tenant’s eftate ended. Moor 295. By ftatute 21 
cap. 14. the defendants may plead the general iff 
formations of iztrufion, brought on behalf of | 
and retain their poffeffion till trial; where He ing: 
been out of poffeflion, and not received | pro 
twenty years: And no fcire facias, fhall iffue, 1 1 
the fubjeé fhall be forced to fpecial pleading, ji is unt 
Black. Com. 3 V. 169, 183, 261. — we 
Butrufion ve Gard, Was a writ that lay. ere 
infant within age entered into his lands, and held 
Lord. Old Nat, Br. go. 
Butrufione, Is the writ brought a aint a 
him that hath fee-fimple, &c. ae Nat. a nde 
Buvariare, ‘To engage or mortgage lands; a 
diations were mortgages of land.——Cox afirmamus 
Eririeren wenditiones, E invadiationes, $82.0; 
Tom. 1. pag. 478. 
‘aobatiationes, Mortgages or pledges. Ibid. 
Buvavdiatus, Is when one has been Bea)! 
crime, which being not fully proved, he is Put. 
Sidejuffione. i 
Anyaloneg, In theinquiftion of ferjeanci id 
fees, anno 12 & 13 of King Tohu, there are fo 
called Invafiones ; & invafiones /uper regem. 
FYuventioncs, Is ufed in ancient charters for 
trove, money or goods found by any perfon, and no 
lenged by the owner; which by the Common law 
to the King, who grants the privilege to fome 
fubjeéts, Quod habeant inventiones fuas in Mare Si 
Terra. Chart. K. Ed, 1, to the Barons of the 
Ports, ——-Placit. temp. Edw. 1. & Edw. 2. MS. a 
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—— Furbentorp, (Inventorium) Is a lift or {chedule contain- 
ipga true defcription of all the goods and chattels of a 
perfon deceafed at the time cf his death, with thcir value 
appraifed by indifferent perfons; which every executor or 
-adminiftrator ought to exhibit to the bifhop or ordinary 
at fuch time as he fhall appoint. Weft. Symb. lib. 2. pag. 
696. By a1 H. 8. e. 5. Executors and adminiftrators 
are required to make and deliver in upon oath to the or- 
_ dinary, iaventories indented, of which one part fhall re- 
main with the ordinary, and the other part with the exe- 
cuter or adminiftrator: And the intention of this ftatute 
was for the benefit of the creditors and legatees, that the 
executor or adminiftrator might not conceal any part of 
_ the perfonal eftate from them : Though asto the valuation 
itis not exclufive, but the real value found by a jury; 
if they are undervalued, the creditors may take them as 
appraifed ; and if over-valued, it fhall not be prejudicial 
to theexeeutor, 2 Nelja Abr. 1015. But though gene- 
rally all the perfonal eltate of the deceafed, of what na- 
tre or quality foever, ought to be put into the éxven- 
tory; yet goods given away in the life-time of the de- 
ceafed, and actually in the poffefiion of the party to 
_ whom given, and the goods to which a hufband is intitled 
as adminifirator to his wife, are not. 3 Bulfr.355. And 
notwithflanding the law requires that the inventory be ex- 
hibited within three months after the death of the perfon, 
 ifitis done afterwards, it is good, for the ordinary may 
= difpenfe with the time, and even in fome cafes, whether 
it thall be exhibited, or not; as where creditors are paid, 
and the will performed, ĉe.. Raym. 470. Thefe inven- 
tories proceed, from the Civil Jaw; and as by the old 
i an law, the heir was obliged to anfwer all the teftator’s 


i 


s, Juftinian ordained, that inventories fhould be made 
of the fubĝance of the deceafed, and he fhould be no 
further charged. Fuptin. Inf, See Executor EF Black. 

Com. zF. 10. 
y EA fa mere, (Fr.) In the mother’s belly, relat- 
ing to which there isa writ mentioned in the regi/fer of 
writs, and in 12 Car. 2. cap. 24, Infantin ventre fa 
e, is where a woman is with child at the time of her 
yan d’s death ; which child, if he had been born, would 
be heir to the land of the hufband: And this is fometimes 
= privily, and fometimes open and vifible. 1 Shep. 4ér. 
$ ew And the law hath confideration of fuch a child, on 
= account of the apparent expectation of his birth: Fora 
devife to an infant zm ventre fa mere, thall be good by 
way of future executory devife. Raym. 164. He may 
be vouched in his mother’s belly ; and action lies for de- 
tainment of charters from him as heir, Èo. Hod. 222. 
Dyer 186. And in all cafes, where a daughter or female 
 gomes into land by difcent ; there the fon born after, fhall 
ouft her and have the land. 3 Rep. 61. Ploavd 375. 
 Butif the daughter and female heir cometh to land in 
_ mature of a purchafer ; as on a will of lands given to 7. 
$. and his heirs, and he hath a daughter when the devitor 
dies, his wife being then with child of a fon ; in this cafe 
the daughter fhall enjoy the land, and not the after-born 
AORA Or. 5 Ed. 4. 6. 9 He 7. 24. Vide 








‘noe. ; ! 
gat uaga, To verify or make proof of a thing. Leg. 
dna, aab. 
Fudeenets, A duty of excife granted to the town of. 
§ Geo 1. 17. 11 Geo. 2. ¢. 16, 

Jubet and Jnvetiture, (from the Fr. inwefir) Sig- 
= nifes to give poffeffion: fome define it thus, inveftitura ¢/ 
alicujus in fuum jus introdudio; a giving livery of feifin or 
= pofieffion. The cuftoms and ceremonies of inveftiture or 
t givi poliefiion, were long prattifed with great variety : 
be ack inveftitures were made by a form of words ; after- 
-= wards by fuch things as had moft refemblance to what 

meh De transferred ; as lands paffed by the delivery of 
aturf, Ge. which was done by the grantor to the perfon 
- to whom the lands were granted: but in after ages, the 
things by which inveftirures were made were not fo ex- 













_ ta ecclefiafticah benefices, and declare their choice and 


prea teen by delivery, to the perfons chofen, of a paf- 


= toral ftaff aud ring; the ope a fymbolical reprefentation 
H Sé their {piritwal marriage with the church; and the other 
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of their paftoral care and charge; which was termed iia 
veftiture ; after which they were confecrated by ecclefiaf- 
tical perfons. Hoveden tells us, that King Richard being 
taken by the Emperor, gave this kingdom to him, & inż 
veftivit eum inde per pileum fuum ; and that the Emperor ima 
mediately afterwards returned the gift ; et inveftivit zum per 
duplicem crucem de auro. Hoved. 724. Walfingham fays, 
that Jobn Duke of Lancaffer was invefted Duke of Aqui- 
tane, per Virgam & Pileum; p. 343. See Black. Com 
2I 235005620; 21T 

Jubvitatozia ¢ UWenitarfum, Thofe hymns and pfalms 
that were fung in the church to invite the people to prayer : 
They are mentioned in the fatute of St. Paul’s MS. 

Bnvoice. A particular account of merchandife, with 
its value, cuftom and charges, &c. fent by a merchant 
to his fatter or correfpondent in another country: Srat. 
12 Cars 25's Zan 

Buvoluntary Manflaughter, Differs from homicide 
excufable by mifadventure, in this; that mifadventure 
always happens in confequence of fome -lawful aét, but 
this fpecies of manflaughter in confequence of an un- 
lawful act. Yet, in general, when an involuntary killing 
happens in confequence of an unlawful aé, it will be 
either murder or manflaughter, according to the nature of 
the a& which occafioned it. Vide Black. Com. 4V. 192, 
193. 

Juure, Signifies to take effect, as the pardon inureth. 
Staund. Prar. fol. 40. See Enure. 

Jobber, Is ufed for one who buys or fells cattle for 
others. And there are frock-jobbers, who buy and fell 
ftocks for other perfons, Sc. 

FJocatia, (Fr. joyaux) Jewels; derived from the Lat. 
jecus, joculus, and jocula, which comprehend every thing 
thatdelighteth; but in a fpecial and more reftrained fenfe, 
it fignifies thofe things which are ornaments to women, 
and which in Frence they call their own; as diamonds, 
ear-rings, bracelets, &¢. But in this kingdom a wife 
fhall not be intitled to jewels, diamonds, &c. on the 
death of her hufband, aule/s they are fuitable to her quality, 
and the husband leaves affets to pay debts, Fe. 1 Roll. Abr. 
gil. 

Jocari, To contend with pikes. Craffino die quidam 
milites Anglici firenue nimis (J viriliter jocabantur. Matt. 
Parif: anno 1252. 

Jocarius, A jefter, In a deed of Richard, abbot of 
Bernay, to Henry Lovet, fine dat. among the witheffes to 
it was Willielmo tunc jocario Domini Abbatis. But in 
Domefday ’tis faid Berdic was Foculator Regis, the King’s 
jekter. 

Pocclet, (Saxı) Prediolum, agri colendi portiuncula. 
A little farm or manor; in fome parts of Kent a yoklet, 
as requiring buta fmall yoke of oxen to till it. Sax. 
Dia. 

Jocus partitus. ’Tis fo called when two propofals 
are made, and a man hath liberty to choofe which he 
will. Nec poteft_tranfigere, nec pacifci, nec jocum parti- 
tum facere, nec aliud, Bratton, lib. 4. tract, 1. cap. 
32. par. 2.6 Eriam fi apparentibus partibus queruletur E&F 
re/pondeatur, five loquela per non tenuram vel per quem- 
cunque Biperti jocum cavilletur, Gc. Wengham Magn. 
Cap.i4. ° 
Fointrer in Pétion, Is the coupling or joining of two 
in a fuit or action againft another. F.N. B. fo. 118, 
201, 221. In all perfonal things, where two are charge- 
able to two, the one may fatisfy ir, and accept of fatif- 
faction, and bind his companion; and yet one cannot 
have an action without his companion, nor both only 
againftone. 2 Leen.. In joint perfonal ations againft 
two defendants, if they plead feverally, and the plaintiff 
is nonfuit by one before he hath judgment againft the 
other, he is barred againft both. Hob. 180. A covenant 
to two, not to do a thing without their confent; one of 
them may bring an action for his particular damage. 
2 Mod. 82. If a man covenants with two or three feve- 


actly oblerved, Ingulpb. p. 901. In the church, it was | rally, which he may do, and it differs from a bond; here 
uftom of old for Princes to promote fuch as they liked | it was held, they could not join in action of covenant, 


March 103. But a perfon, in confideration of a fum of 
money paid to him by 4. and B. promifes to procure 
their cattle diftrained to be delivered ; if they are not de- 
livered, one joint aGiion lies by the parties; for the con- 

OFN fideration 


fideration cannot be divided. Style 156, 203. 1 Danv. 
Abr, 5. And if oné jointenant of goods is robbed, both 
may join in an aétion: and where two joint owners of a 
fum of money are robbed upon the highway, they are to 
join in one aétion againft the hundred. Latch 127. 
Dyer 307. Tis otherwife if they have feveral properties. 
Ibid. Where the fuit will furvive to the wife, fhe muft 
join in the aion. Wilf par. 1. p. 224. and fee 
ibid. par. 2. fol. 423. Upon a joint grievance all 
parties may join; as the inhabitants of a hundred, 49c. 
And where an action againft owners of a fhip, in cafe 
of goods damaged, &c. is guafi ex contratu, it muit be 
brought againit all of them. 3 Lev. 258. 3 Mod. 321. 
2 Salk. 440. ‘Tho’ one partner aćts in trade, where there 
are many partners, actions are to be brought againft all 
the partners jointly for his aéts. 1 Salk. 292. If two 
men are partners, and one of them fells goeds in partner- 
fhip, action for the money muft be brought in both their 
names. Godt. 244. But where there are two partners 
in merchandife, and one of them appoints a factor, they 
may have feveral writs of account againft him, or they 
may join. Moor 188. And if one of the merchants dies, 
the furvivor is to bring the action. 2 Salk. 444. If one 
man calls two other men thieves, they fall not join in an 
action again{t him ; and one joint action will not lie for, 
or againft feveral perfons for fpeaking the fame words: 
Sor the wrong done to one is no wrong to the other ; and the 
avords of the one are not the words of the other. 1 Danv. 
Baa Palm. 313. 

So in affault and battery. On a joint trefpafs the 
plaintif may déclare feverally ; but it remains joint till 
fevered by the declaration, 2 Salk. 454. A man can- 
not declare in an aétion againft one defendant for an 
affault and battery, and againft another for taking away 
his goods; becanfe the trefpaffes are of feveral natures. 
But where they are done by two perfons jointly at one 
time, they may be both guilty of the whole. Styl. 153. 
10 Rep. 66. If two men procure another to be indiéted 
falfly of barretry, he may have action again{t them both 
jointly ; and it is the fame-if two con{pire to maintain 
a fuit, tho’ one only gives money, Sc. Latch 262. 

Tenants in common cannot join in an aétion of wafte 
againft their leflee ; but ’tis otherwife in the cafe of co- 
parceners or jointenants. Moor, 34. 

FJoinder of Counties. There can be no joinder of 
counties for the finding of an indi€tment: tho’ in appeal of 
death, where a wound was given in one county, and the 
party died in another, the jury were to be returned jointly 
from each county, before the ftatute 2 EF 3 Ed. 6, ¢. 24. 
But by that ftatute the law is altered ; for now the whole 
may be tried either on indiftment or appeal, in the county 
wherein the ‘death is. © 2 Hawk. P. C. 323; 403. ‘Where 
feveral perfons are arraigned upon the fame indictment or 
appeal, and feverally plead Not guilty, the profecutor 
may either take out joint wenire’s or feveral. H. P. C. 
256. But after a joint venire, feveral ones cannot be ta- 
ken out. ‘ re 

FJoinder in Demurrer, An ifue upon matter of Jaw 
is called demurrer. Tt confeffes the faét to be true as 
ftated by the oppofite party, but denies that, by the law 
arifing upon thofe facts, any injury is done to the plain- 
tiff, or that the defendant has made out’a legitimate 
excufe ; according to the party who firft demurs. The 
form of the demurrer is by averring the pleading infuffi- 
cient in law, to anfwer the end propofed by it. The 
oppofite party avers it to be fufficient, which is called a 
joinder in demurrer, and then the parties are at iffue in 
point of law. See Black. Com. 3 V. 314, 315- 

FJoindure in Wattel, The form, on a writ of right, 
may be feen in Black. Com. Append. to 3 V. iv. 

oindure of FMue. Of an iffue in fag, is when he 
denies the fact pleaded by his antagonift has tendered the 
iffue thus, And this he prays may be inquired of by the 
** country,” or “ And of this he puts himfelf upon the 
** country,” it may be immediately fubjoined by the 
other party, “ And the faid 4. B. doth the like.” 
Which done, the iffue is faid to be joined. Black. Com. 
34%. 315. 4V. 334. See Foinder in Demurrer. 

Joint Bitions. In perfonal aétions, feveral wrongs 
may be joined in one writ; but actions founded upon a 
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tort, änd ona contra&, cannot be joined, for they’ res 
quire different pleas and different procefs. 


1 Keb. ‘847: 
1 Ventr. 366. And where there is a tort by the Common 
law, andatort by ftatute, they may not be jcined ; the” 
where feveral torts are by the Common law, they may 
be joined, if perfonal. 3 Salk. 203. Trover and afumpfe 
may not be joined; but in an attion againft a ‘common 
carrier, the plaintiff may declare in ca/e upon the cuftem 
of the realm, and alfo upon trover and converfion, for Not 
guilty anfwers to both. 1 Danav. Abr. 4. Debt upon an 
amerciament, and upon-a mutuatus, may be joined in- 
one declaration. Wilf, par. 1. 248. So, cafe for à 
misfeafance and negligence may be joined with a count 
in frover, in the fame declaration. Jb. par. 2. 319. 
Two counts may be joined in the fame declaration, where 
there is the fame judgment in both. Jb. 321. And 
any actions may be joined, where the plea of Not guilty 
goes to all; 8 Rep. 47. But as to carriers, fee 1 Ventr- 
365. And judgment was arrefted in afimp/ft, in fach. 
a cafe. 1 Salk. ro. Ejectment and battery cannot be 


joined; but after verditt, where feveral damages were — 


found, the plaintiff was allowed to releafe thofe for the 
battery, and had judgment for the ejectment. 1 Dano. g. 
Altho’ perfons may join in the perfonalty, they fhall al- 
ways fever in a¢tions concerning the realty; and wafle 
being a mixed aétion favouring of the realty, that being 
more worthy draws over the perfonalty with it, in any 
action brought. 2 Mod. Rep. 62. A perfon cannot as 
adminiftrator, &c. join an action for the right ofanother, 
with any action in his own right; decaufe the cofts will be 
entire, and it cannot be diftinguifbed how much be is to have _ 
as adminiftrator, and how much for himjeif. 1 Salk io. 
See this fubject well treated, or rather a Variety of cafes, 
well fele&ted and digefted, in Com. Dig. 1 V. tit. Aion. — 

N. B. Every thing, that comes within the compafs of 


the writ, may be comprehended within the declaration ; 


but the declaration cannot in any manner be extended 
beyond the writ. Vide alfo as to this fubject Gilb. H. C. 
Py A, 5> 6; 73 8, oe bec „i se eet . 

Joint anv feberal, An interet cannot be granted 


jointly and feverally ; as if a man grants proximam ad: 


cationem, or makes a leafe for years, to two jointly and 
feverally, thofe words (feverally) are void, and they are 
Rep. 19. Mich. 29 &F 30 Eliz. Slingshy’s 
afe. A E NA 9 3 PER pi i 
A power or authority may be joint and feveral. 5 Rep. 
19. Slingsby’s cafe. Joint words of parties ad 


ftraction of law, be taken refpedtively and feverally. 
Rep 7. by a 

When it appears by the count, that the feveral cove- 
nantees have, or are to have, feveral interefts or eftates 
there when the covenant is made with the ‘covenantees, & 
cum quolibet eorum, thefe words make the covenant 
in-refpect of their feveral interefls. 5 Rep. 19. 

There is a difference between ‘a power given 
and an intere# given to two; a leafe for years 
to two, EF culibet eorum, this is a joint leafe, 







to twos 
ade 


















pl. 63. fener * 
And a grant of the next avoidance to two €? c i: 
eorum, to prefent 4. to the faid church, ‘is good; for the 
contention is avoided by reftraining both to p 
Fenk. 263. pl.63.° See 14 Vin. Abr. 48: 46g. 9 
Joint Executors, Are accounted in law but as 
perfon, and aéts done by any of them fhall be taken 
the atts of every one of them; for they al! reprefentthe ` 
teftator. 2 Nel/. Abr. 1026. If two joint executors 
have a leafe for years, one of them may fel! the term with- 
out the other’s joining, Because both are poffeffed o it a 
one perfon in right of the tefator ; and this is tHe 
why one of them cannot aflign the term to the. the 
for which caufe one joint executor cannot compel his 
panion to account. Cro, Eliz. 347. Sid. 33. | 
joint executor gives an acquittance or releafe, the o 
bound by it; for as they are bur one executor to the 
tater, 





‘tator, each hath an authority over the whole eftate. 2 
Brownl. 183. Kelw. 23. But, ifa releafe is procured of 
= one joint éxecutor by fraud, for a lefs fum than duc re- 
~ Hef may be had in equity: and joint executors Mall not 
be charged by the aéts of their companions, any further 
_ than they arc adually pofefed of the goods of the teltator. 
Moor 620. Cro. Eliz. 318: 2z Leow. 209. Tho’ if joint 
 excutors, by agreement among themfelves, agree, that 
each fhall intermeddle with fuch a part of the te(lator’s 
 eflate; in this cafe each of them fhall be chargeable for 
the whole by the agreement as to receipts, (ce. Hard. 


‘gid. , 
we ‘Avo it has been decreed in Chancery, that if two or 
more executors join in a receipt, and one of them only 
receives the money, each of thein is liable for the whole, 
as to tredit6ts at law ; ‘but as to legatees, and thofe who 
‘claim ditribution, who have no remedy but in equity, 
‘the receipt of one’executor fhall not charge the other. a4 
‘Salk, 318. ‘Two joint executors cannot plead diftin& 
pleas, Decaiie their reftator, if living, who was but one 
perfon, on adlicn brought againft him, could have but one 
plea. Raym. 123. It is held, where there are two joine 
executors, and one has poffeffed himfelf of a moicty ot the 
goods, ‘and then dies, in that cafe the furvivor hall have 
all. 2 P. Williams 352. See Executors.’ 
Foint Fines, ‘Tf a whole vill is to'be fined, a joint 
_ fine may be laid, and it will be good for the neceffity of it; 
but in other cafes, fines for offenees are to be {everally 
“impofed on cach particular offender, and not jointly upon 
all of them. 1 Roll. Rep. 33. 11 Rep. 42. Dyer 211. 
Joint Bndittmcuts, May be fometimes had: if of- 
ces of {iveral perfons arife from a joint criminal aa, 
` without any regard to any particular perfonal default or 
defect of either of the defendants ; as the joint keeping of 
3] iming-houfe ; or unlawful hunting and carrying away 
deer; or for maintenance, extortion, Jc. an indidment or 
information may charge the defendants jointly. 1 Mentr. 
402. 2Hawk. P. C. 240. “When there are more de- 
_ fendants than one in an information, they may not exhi- 
Dit a joint plea of Not guilty ; but are to plead feverally, 
that imb nor any of them are guilty, Gc. 21 H. 6. 
O 2Roll. Abr 707 ° 
ay et Joint Lites, A bond was made to a woman dum fola, 
ea fo much yearly as long’ as fhe, and the obligor 
fhoul | dive together, Eye. Afterwards the woman mår- 
mied, and debt being brought on this bond by hufband 
_and wife, the defendant pleaded, that he and the plaintiff’s 
wife did ‘not live together ; but it was adjudged that the 
money fhould be paid during their joint lives, fo long as 
re living at the fame time, &e. 1 Lutw. 
id where a perfon in confideration of receiving 
fits of the wife’s lands on marriage, during their 
joint lives, was to pay a fam of money yearly, in truft for 
the wife, though it was not faid every year during, We. 
Tt Jahi that the payment fhall be intended to continue 
“every year alfo during their jeint lives. 1 Lutw. 459. 
Toe y years to hufband and wife, if they, or any iffue 
of their bodies fhould fo long live, has been adjudged fo 
X as either the hufband, wife, or any of their iffue 
ld live; and not only fo long as the hufband and wife, 
&ec. thould jointly live. Moer 339. The word or may 
be ta n disjunétively or diftributively for either; when 
the word and, which requires a joining and coupling, fhall 
eint 


- Rot, 
i 3 date (fimul tenentes or gui conjunim tenent) 
Are thofe who come to, and hold lands or tenements joint- 
lyb one ‘title ; and thefe jointenants mult jointly plead, 
and be jointly ued and impleaded, which property is com- 
Bathe? them and coparceners ; but joiztenants have a fole 
~ and peculiar quality of furvivorfhip, which coparceners 
have not; for if there be two or three jointenants, and one 
E has iffue anå dies, the furvivors, or furvivor fhall have 
the w ole, _ Litt. 277, 280. 1 Inf. 180, i 
_ They are called jcintenants, not only becaufe lands are 
conveyed to them jointly, by one and the fame title ; dur 
Sor that they take by purchafe only; whereas an effate in co- 
y Ganao f akways by difcent. Ibid. Where a man is 


s and tenements, and makes a feoffment to 









ro 







PAY 










two or more, and their heirs; or makes a leafe to them 


for life; or where two, or more, have a joint eflate in’ 














poffefion, in a chattel real or perfonal; or a joint éftaté 
in a debt, duty, covenant, contract, êc. itis a jointenancys 
and the part of him who dieth, gceth not to his heir or 
executor $ but the whole to the furvivors or furvivor. 

But an exception is to be made as to joint merchants; 
for their flock or debts which they have in partnerfhip ; 
for the hare of the perfon dying goes to the executor or 
adminiftrator by the law merchant, and not to the furvi- 
vor. {bid 

Ifa father make a deed of bargain or fale of lands to his 

fcn, to hold to him and his heirs, &c. to the ufe of the 
father and fon, and their heirs and affgns for ever, they 
are jointenants. 2 Cro. 83. And if the father devifes 
lands to his eldeft and other fons, they are jointenants and 
not tenants in common, Goeldf 28. Poph. 52. Anda 
man having only two daughters, who were his heirs, de< 
vifed his land to them and their heirs; and it was ad- 
judged they were jointenants, becaufe they have it by the 
devife in another manner than the law would have given 
itthem, which would have been as coparceners by difcent ; 
here the furvivor fhall have the whole. ‘Cro, Eliz. 431: 
Sed gu. if they may not reject the devife, and take as 
heirs? A man devifed lands to his wife for life, and af- 
ter her death to his three daughters, and the heirs males 
oftheir bodies, ée. The wife and the two eldeft 
| daughters died; and it was held that the furviving 
daughter fhould have the whole fcr life, the threé 
filters being jointenants for life, and feveral tenants in tail 
of the inheritance. Lee 47. A devife to two jointly and 
Jeverally, is a jointenancy. Poph. 52. If lands are de= 
vifed to two equally, and their heirs, they are jointenants 5 
but if it had been to two, equally to be divided between 
them, it generally makes a tenancy incommon. 2 dnd, 
17. But by Holt Ch. Juftice, the words egually to be di+ 
vided, do not make a tenancy in common in a deed, but 
a jointenancy; tho’? they might in a will, 1 Salk. 390s 
‘* Equally to be divided” ina deed of ufes makes a tenancy 
in common, Wilf. par. 1. 261. 

It is faid a term for years of goods devifed to two 
equally, makes a tenancy in common, and not jointenancy 3 
but land devifed to two equally, makes a jeintenancy. 3 
Cro. 697. 3 Salk. 205. A devife to two equally to be 
divided, habendum to them and the heirs of the furvivor, is 
a jointenancy. Style 211, 434. Lands are given by will 
to two perfons, and the furvivor of them, and their heirs, 
equally to be divided between them fhare and foare alike 3 
it is held that the firit part of the devife makes them join- 
tenants for life, and the latter words import a tenancy in 
common, fo as they are tenants in common of the inhe- 
ritance, 2 Peere Williams 280, 282. What words in a 
will make a tenancy in common, and yet there fall be 
a furvivorfhip, if any of the devifees die under age, fee 
Wilf. par. 1. 165. One by will gives the refidue 
of his perfonal eftate to three perfons, it is a joimtenancy, 
and the furvivor takes the whole ; and where a furplus 
of fuch eftate is devifed to Æ. and B. after the debts and 
legacies are paid, on one’s dying, it will furvive. 2 
Peere Williams 347. 

Two or more purchafe land, and advance the money in 
equal parts, and take a conveyance to them and their 
heirs; this makes a jointenancy with the chance of fur- 
vivorfhip: But where the proportions of money are not 
equal, they are in nature of partners; and tho’ the legal 
eftate furvives, the furvivor fhall be as a truffee for the 
others, in refpect of the fums paid by each. br. Caf: 
Eq. 291. So if where two having purchafed jointly, af- 
terwards one lays out a confiderable fum on improvements, 
&c. and dies, in eguity it fhall be alien on the lands, 
and a truft for the reprefentative of him who advanced it. 
Ibid. 

A rent of 10/. a-year is granted to 4. and B. to hold 
to one until he marry, and to the other till he is prefented 
to fuch a church ; it was holden they were jointenants, 
and that if either of them die before marriage or prefent- 
ment, the rent fhall furvive. 1 Jnf. 180. If lands are 
given to two men, and the heirs of their bodies, the re- 
mainder to them and their heirs ; they fhall be jointenants 
for life, tenants in common of the eftate-tail, and join- 
tenants of the fee-fimple. Téid. 183. But where a re- 
mainder is limited to the right heirs of two perfons, in 

2 this 








this café they hal! take feverally, tho’ the words be joint. 
5 Rep. 8. Land is granted to a man, and fuch woman as 
fhall be his wife; here is no jointenancy, but the man 
will have the whole: Tho’ if one make a feoffment in 
fee to the ufe of himfelf, and of fuch wife as he fhall 
after marry, for their lives; when he takes a wife, they 
are jointenants. Co. Litt. 188. 1 Rep. 101. 

One perfon is in by the Common law, and another by 
limitation of ufe, yet they may be jointenants by virtue 
of a deed of grant, &e. enk. Cent. 330. Lands given 
in the premiffes of a deed to three, to hold to one for life, 
femainder to another for life, remainder to the third for 
life, they are not jointenants, but fhall take fucceffively. 
Dyer 160, 

There may be a jointenancy, tho’ there is not equal 
benefit of farvivorfhip on both fides. 1 Inf. 181. When 
a fee-fimple eftate is limited by a new conveyance, there 
one may have the fee, and another an eftate for life ; but 
when two perfons are tenants for life firft, and one of 
them gets the fee-fimple, there the jointure is fevered. 2 
Rep. 6. If a reverfion defcend upon one jointenant, the 
jointure is fevered, and by operation of law they are then 
tenants in common. 1 Balf. 113. And a diverfity has 
been taken, that where the reverfion comes to thie free- 
hold, the jointure is deftroyed ; but whew the freehold 
comes to him in reverfion, and to another, it is otherwife. 
Cro, Eliz. 470, 743. 

Two infants aré jointenants, and one of them makes a 
feoffment of his moiety : this will be a feverance of the 
jointenancy. Bro. Fointen. 13. A jointenant in fee grants 
a leafe for life, and then dies; it fevers the jotiture : 
Tho’ if the tenant for life die before either of the jointe- 
nants, then it is in /2:tu quo prius. Co. Litt. 193. If 
there be two jointenants in fee, and one makes a leafe for 
life to a ftranger, the freehold and reverfion is fevered 
from the jointure: But in café one fuch jointenant leafes 
for years, the jointure of the inheritance is not fevered ; 
and the other jointenant fhall have the reverfion by fur 
vivorfhip. Lst. 729, 1173. Two jointenants are of a 
leafe for twenty-one years, and one lets his part but for 
three years, the jointure is fevered, fo that furvivorfhip 
fhall not take place. 1 Inf. 188, 192. In cafe three 
perfons are jointly interefted in a term, and one of them 
mortgages his third part; by this it has been held, the 
jointenancy was fevered. 1 Salk. 158. But where one 
jointenant of lands, in order to fever the jointenancy, and 
provide for his wife, makes a deed of gift of his moiety 
to her ; this being made to the wife, and fo void in law, 
cannot be made good. Preced. Canc. 124. If two join- 
tenants be.of a term, and one commits felony, or is out- 
Jawed, fc. the jointure will be fevered ; for the King 
fhall have the moiety by the forfeiture ; And if the join- 
tenancy is of perfonal things, all will be forfeited. Plowd. 

10. 

f Where there arè feveral jointenants in fee-tail, and | 
fome of them fuffer a common recovery of the whole, the | 
eftate of the others is turned to a right ; and contingent | 
remainders may be deftroyed, and a new eftate gained 
thereby. Sid. 241. And if one jointenant levies a fine, 
dt fevers the jointenancy ; but it doth not amount to an 
actual turning out of his companion. 1 Salk. 286. A 
jointenant in fee, makes a leafe for years, of the land, 
to begin prefently, or zx futuro, and dies, it is a feverance | 
of the jointenancy, and cannot be avoided by the furvi- 
vor ; becaufe immediately by force of the leafe, the leffee hath 





| by title paramount. 








a right in the Jame land, of all that to the lefjir belongs. 
Lit. 286. And it has been held, that where a jointe- 
nant in fee or for life, makes a leafe for years to com- 
mence after his death, it is good againft the furvivor. 
2 Cro. 61. 2 Nel. Abr. 10397. But it has been alo 
adjudged not good. Moor 776. Noy 157. See 2 Fern. 
323- 3 

If there are two jointenants for life, it is faid each of 
them hath an eftate for life, and for the life of his com- 
panion ; and for that teafon, if one of them make a leafe, 
at fhall continue not only during the life of the kffor, but 
after his death duriny the life of his companion, as long as 
the original eftate out of which it was derived ; Tho’ it 
hath been refolved, that fuch a jointénant hath only an 
wate for his pwn life, and a pollibility of furviving his 
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companion to be entitled to his part; therefore if he 
grants over his eftate, that poffibility is gone; and if he 
dies, the eftate of the grantee fhall revert to him in re- 
verfion, 1 Roll. 441. Jones 55. 3 Salk. 204, 205. 


‘Ifone jointenant grants a rent charge, &c. out of his 


part, and dies, the furvivor fhall have the whole land — 
difcharged: For he hath the land by furvivorfhip, and 

not by difcent from his companion. Litt. 286. 1 Co. 
Inf. 184. And if one jointenant in fee, makes a leafe 

tor years, referving a rent, and dieth ; the furvivor hall 

have the reverfion,; but not the rent, becaufe he claims 

1 Infl. 18. 

Jointenants, as to the poffeffion of lands in jointure, 
are feifed by intireties of the whole, and of every part- 
equally, (and the poffeffion of any jointenant is the pof- 
feffion of both) but as to the right of the land, they are 


| feifed only of moieties; therefore if one grant the whole, 


a moiety only paffeth: 1 Bulf. 3. Cro. Eliz. 809. 


| If there be two jointenants, and each make a feveral 


leafe of the whole, their feveral moieties only fhall pafs 
by each leafe. Wilf par. t. foh 1.  Jointenants 


‘cannot fingly difpofe of more than the part that belongs. 


to them ; where they join in a feoffment, in judgment 
of law each of them gives but his refpective part; {o it is 
of a gift in tail, leafe for life; &c. And for a condition 
broken, they fhall only enter on a moiety of the lands, 
1 Infl. 186. É 

Every jointenant hath a right as to his own fhare, to 
feveral purpofes; as to give, leafe, forfeit, &c. But a 
devife of land, wheteof the devifor is jointly feifed, is 
void ; the will not taking effect till after death, and 


the title of the furvivor cometh by the death. 1 Inf. - : 


186. Litt.2%7. One jointenant may leafe to his com— 
panion: But one jointenant cannot make a feofiment, or 
grant to another jointenant, tho’ he may releafe. 5 
Vent. 78. Raym. 187. By whatever means a jointe- 
nant comes to the eftate of his companion, by conveyance, 
ése. from Rim; it may enure by way of releafe. 2 Cro. 


649. 

Aa of frefpafs or trover may not be brougbt by one 
jointenant againft his companion, becau/e the palain of 
one is the poffeffior of the other. x Salk. 290. Before the 
itat. 3 ET 4 Ann. c. 16. one jointenant had no remedy 
aģainit his companion, to recover damages for what he 
had received more than his fhare ; and a jointenant miglit 
prejudice his companion in the perfonalty, by reafon of the 
privity and trut between them, tho’ not in the realty; 
but that ftatute gives afion of account to one jointenant 
or tenant in common, his executors or adntiniftrators, 
againit the other, as bailiff or receiver, his executors, Gc. 
One jointenant may diltrain for rent along s ane AAE zi 
avow in his own right, and as bailiff to the others, but be 
cannct avow folely ; and he may not bring debt alune. 5 
Mid. 73, 150- ee 

Ifa jointenant in fee-fimple, is indebted par ald 
and dieth; the lands cannot be extended in the hands 
of the furvivor; who claimeth not from his com anion, 
but from the feoffor, ec. 1 Infl. 185. Where there ate 
two jointenants, and one is indebted to the King, and 
dieth, the other fhall hold the land difcharged of the debt : 
But if hufband and wife have a term jointh , and the huf 
band is indebted to the King, and dicth, in fuch cafe the 


ab 


term fhall be fabjeét to the debt, becaufe the hufband 


might have difpofed of the whole eftate. Plowd. dg ag 


Judgment in aétion of debt, is had againft one jointena 
tor life, who before execution releafes to his companion 5 5 
adjudged that the moiety is ftill liable to the judgment 


during the life of the releafor ; but if he had died before 
execution, the furvivor fhould have had the land aie . 


ed of the debt and judgment. 6 Rep. 78. Hufband 
wife were jointenants, and a@ion was brought againit the 
hufband alone, who made default, thereupon the wife 
prayed to be received ; but it was not allowed, bereu fe 
was not a party to the writ; but he in reverflon may be 
received, and plead jointenan¢y in abatement of the writs 
Moor 242. Mie ays 


If a feme fole and 4. B. purchafe a term for years 


jointly, and afterwards intermarry, the jointenaney 


continues. Dyer 318. here 
there are two,women, jointenants of a leafe for years, — 
and ane taketh hufband, and digs, the term fhall Survive 5 


2 Nelf. Abr. 1035. And where — 


’ 


3 
E 
= 
$ 





ad 








POI 


if the hufband hath not aliened her part, and fevered the} “< 


jointure : But it is otherwife in cafe of goods, vefted in 
the hufband by marriage. 1 Inf. 185. Jointenants fome- 
times cnter into covenants not to take advantage of each 
other by furvivorthip. Wocd’s Inf. 148. When there 
are two jontenants, and one aliens his part, the alienee and 
the other jointenant are tenants in common; for they 
claim by feveral titles. Lit. 292, 319, 321. And join- 
tenants and tenants in common of inheritance, by ftatute, 
are to make partition, as coparceners ; alfo jointenants 
and tenants in common for life or years, may be compel- 
led to do the fame by writ of partition, &c. 31 H: 8. e. 1. 
32 H. 8. 1.32, 8 SOW. 3, 0 31. 

- The King cannot be jointenant with any perfon, decau/e 
none can be equal with him. 1 Inft. 1. Finch 83. And 
Black. Com. 2 V.409. And a corporation cannot be 
jointly feifed of any eftate with another, 2 Lev. 12. 

The effential difference between joint-tenants and tenants 
in common is, that joint-tenants have the lands by one joint 
title, and in one right, and tenants in common by Several 
titles, or by one title and by feveral rights ;“this is the 
realon, fays my lord Coke, that joint-tenants have one 
joint freehold, and tenants in common have feveral free- 
holds, tho’ this property is common to them both, oz. 
that their i occupation is individed, and neither of them now 
art in feveral. Co. Lit. 189. a. 
ae two joint-tenants, and one releafeth to the 

other, this ‘paffeth a fee without the word heirs, becaufe 
it refers to the whole fee, which they jointly took, and are 
- poffefted of, by force of the firft conveyance.; but tenants 
in common. cannot releafe to each other ; for a relea/e fup- 

pith i the party to bave the thing in ead but tenants 
mon have feveral diftin&t freeholds, which they can- 
= not transfer, ote than as perfons who are fole feifed, 
Ce Lit, 9. 200. b. 

Tenants in common cannot make a joint Jeafe of the 

‘their eftates are feveral and diitinét, and 
ono privity between them, and for that reafon, 
one tenant i in ommo may enfeoff another, Wilf. par. 




































this fabje& fully and very learnedly treated of in 
es 7.187, Sc. And fee farther as to joint- tenancy, 


Black. Com. 2 V. 180. and as to joint-tenancy 
final. Ib. 2 V. 399: 


fe pn of Lands. 


it is a covenant, whereby the hufband or 
fhis, affureth to the wife, lands or tene- 
for term of her life: It is fo called, either becaufe 
s granted’ ratione juncture in matrimonio, or for that 
in frank marriage was given jointly to hufband and 

wi had tothe heirs of their bodies, whereby the 
G hulba and wife \ were made as it were jointenants during 
the coverture. 3 Rep. 27. By fome a jointure is defined 
gain and contra of livelihood, adjoined to the 
marriage ; being a competent provifion of free- 
nds or tenements, Sc. Jor the wife, to take efe@ 


$ ion or forfeiture of it. 1 Init. 36. 4 Rep. 2, 3 

i to Co. Lit, 36. 4. The maxims of ‘the 
; yi r» that no right could be barred before it ac- 
yi crued ; and thata right or title to a freehold could not be 
3 hesibatipiandiptines of a collateral fatisfation, and thofe 


reafons allowing the wife to claim her dower, and alfo 
4 ae of Juch fettlement as was made on her, which be- 
: trary to juitice. ‘By 27°H. 8. c<..10. £6. . Re- 
yia That whereas divers perfons had purchafed, or 
¢ j eftates made and conveyed of, and in divers lands, 
j ‘unto them and their wives, and to the heirs of the 
Ee d, or to the hufband and wife, and to the heirs 
“© of their bodies, or to the hufband and wife for term of 
“s their lives, or for term of life of the wife.” ”T'is en- 
§ That in fuch cafe, or where any fuch eftate or 
a f- hafe of any lands, ĉc. hath been or hereafter fhall 
© be made to any hufband and to his wife in manner and 
“form above exprefied, or to’ any other perfon or per- 
ee and to their heirs and affigns, to the ufe of and 
f of the faid hufband and wife, or to the ufe of 
“the wife, as is before rehearfed, for the jointure of 
“the: wife; that then i in mgvery fitch cafe, every woman 











A jointure is a fettlement of 
emen made to a woman in confideration of | W 


for her. 


b of the hufband, if fhe berfelf is nat the caufe of 


7 Or 


married having fuch jointure made, or hereafter to be 
made, fhall not claim nor have title to any dower of the 
refidue of the lands, tenements or hereditaments, that at 
any time were her faid hufband’s, by whom fhe hath any 
{fuch jointure; nor fhall demand nor claim her dower of 
and againft them that have the lands and inheritances of 
«< her faid hufband ; but if fhe have no fuch jointure, then 
fhe fhall be admitted and enabled to purfue, have, and 
demand her dower, by writ of dower, after the due courfe 
and order of the Common law of this realm; this act or 
any law or provifion made to the contray thereof not- 
« withftanding.” 
Seg. 7. Provided, ¢ That if any fuch woman be law- 
fully expulfed or evicted from her faid jointure, or from 
any part thereof, without any fraud or covin, by law- 
ful entry, action, or by difcontinuance of her hufband, 
then every fuch woman fhall be endowed of as much of ` 
the refidue of her hufband’s tenements or hereditaments 
whereof fhe was before dowable, as the fame lands and 
tenements fo evicted and expulfed fhall amount or ex- 
‘ tend unto.” 
Se&. 9. Provided alfo, “ That if any wife have, or 
hereafter {hall have, any manors, lands, tenements or 
hereditaments unto her given or affured after marriage 
for term of her life or otherwife, in jointuré, except 
the fame affurance be to her made by aét of parliament, 
and the faid wife after that fortune to overlive the 
fame her hufband in whofe time the faid jointure was 
made or affured unto her ; that then the fame wife 
fo overliving fhall and may at her liberty at the death ° 
‘¢ of her faid hufband refufe to have and take the lands and 
tenements fo to her given, appointed, or affured dur- , 
ing the coverture, for term of her life or otherwife, 
in jointure, except the fame aflurance be to her made 
by aét of parliament as is aforefaid, and thereupon to 
« have, afk, demand, and take her dower by writ of 
dower or otherwife, according to the Common law, of 
and in all fuch lands, tenements and hereditaments, 
« as her hufband was and ftood feifed of any eftate of 
inheritance at any time during the coverture; any 
s¢ thing, EIE 

To make a good jointure within this ftatute, the fix 
eae things are to be regarded : 


. The eftate muft take efect immediately upon the death of 


Be. ‘bufbands Vide 4. Co. 3. Hutton 51. Hob. 151. 
Winch 33. 1 Sid. 3, 4. Per Bridgman. Co. Lit. 133. 
Moor 851. 3 Buff. 188. 1 Rol. Rep. 400. 2 Vern.’ 
104. 


2. The eftate muff be for term of the wifes life, or æ 
greater efate, Vide Co. Lit. 36. a. bn 4. Co. 2. &. 


Bias 

3. The efate muf be made to herfelf and to others in truft 
This rule, my Lord Coke fays, is fo neceflary 
to be obferved, that tho’ the wife fhould affent to a join- 
ture made in truft for her, yet it would not be good ; 
for the ftatute only bars the dower when by it the poffef- 
fion (which was formerly an ufe) is executed inher, Co. 
Lit. 36. b. 

But as the intention of the ftatute was to fecure the wife 
a competent provifion. and alfo to exclude her from claim- 
ing dower, and likewife her fettlement, it feems that a 
provifion or fettlement on the wife, tho’ by way of truft, 
if in other refpects it anfwers the intention of the ftatute, 
will be enforced in a court of equity. 
4. The efate muft be in fatisfaction of her whole dower. 
The reafon hereof is, that if it be in fatisfa€tion of part 
only, it is uncertain for what part, therefore void in the 
whole. Co. Lit. 36. 6. 
If an eftate be made to the wife, in fatisfaétion of part 
of her dower before marriage, and after marriage, other 
lands are conveyed to her, fhe fhall have dower of all the 
lands of her hufband, notwithftanding the fettlement is in 
fatisfaction of part. 4 Co. 5. 
5. The efate muft be exprefied to be in /atisfadion of her 
aower; and how far a collateral recompence Jhall be a bar 
of dower or jointure. My Lord Coke fays, that it muft be 
exprefled, or averred to be, in fatisfaftion of her dower ; 
but gure, for this does not feem requifite, either within 
the words or intention of the ftatute. Co. Lit. 36. b. 
Vide Owen 3. 4Co. 4. Moor pl. 103. Cro. Eliz. 128. 

60 Gofling 
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Gofling v. Warburton. Dyer 220. 2V ent. 340: t Char. 
Cafes 181. Pheafant’s cafe. 

Tt hath been often ruled in Chancery; that if lands, 
money, goods, &c, are devifed to a woman, without 
faying in licu or fatisfaSion of dower; €e: the wife fhall 
have both ; becanje a devife is to be ronfidered as a bounty, 
and implies a confideration in itfelf; but if it be faid in 
lieu or recompence of dower; there the wife cannot have 
both, but may waive whith the pleafes. 2 Chan. Cafes 24. 
2 Vern. 365. Preced. Chan. 133- Alfo vide Bro. Dow. 
69. 4 Rep. 4. Dyer 220. Vent. 365. Lawrence v. 
Lawrence. Abr. Eq. 218-9. 3. C. and vide 1 Vern. 463. 
And Jordan v. Savage. 3 New Abr. 226. 

6. The efate mufè not be made during the coverture. 
This the very words of the a& of parliament require, 
therefore if a jointure be made to a woman during cover= 
ture in fatisfaion of dower, fhe may waive it after her 
bufband’s death; but if fhe enters and agrees thereto, fhe 
is concluded ; for tho” a woman is not bound by any 
aé& when the is not at her own difpofal, yet if fhe agrees 
to it when fhe is at liberty, it is her own aét, and the 
cannot avoid it. 4 Co. 3. Alfo vide Co. Lit. 29. b. 36. 
6. 348.4. 357. 1 Bulf. 163. Moor 737. pl. 1002. 
Perk. 352—3. 3Co. 27. 3 Leon. 272. Cro. Fac. 490. 
Dyer 351. Hob. 72. 2 Rol. Abr. 422 

All other fettlements in lieu of jointure; not made ac- 
cording to the ftatute, are jointures at Common law, and 
nd bars to claim of dower : And ajointure was no bar of 
dower before this ftatute ; as a right or title to a freehold 
cannot be barred by acceptance of a collateral fatisfadion. 
1 Int, 36, A father made a fettlement to the ufe of 
him(felf a life, and afterwards to the ufe of his fon and 
his wife, for their lives, for the jointure of the wife; 
this was adjudged no jointure to bar the wife of her dower, 
becaufe it might not commence immediately after the 
death_ of the hufband, who might die in the life-time of 
the father. 2 Cro. 489. So, if a feoffment be made to 
the ufe of the hufband for life, remainder to another for 
years, remainder to the wife for life for her jointure. Thid. 
But a feoffment in fee, upon condition that the feoffee 
fhall make another feoffinent to the ufe of the fon of the 
feoffor, and to his the fon’s wife in tail, remainder to the 
right heirs of the feoffor, which feoffment is made accord- 
ingly; this is a good jointure within the ftatute, and 
bar to the dower'of the wife. Moor 28. 

‘An eftate fettled in jointure, coming from the anceftors 
of the wife, and not of the purchafe of the hufband or his 
anceftors, is not within the Aatute 11 M. 7. ¢. 20. as to 
difcontinuances, alienations, 7c. Where a father of the 
intended wife, in confideration of marriage, Jc. cove- 
nanted te affure lands to the hufband and wife, his, the 
covenantor’s daughter, and the heirs of her body, &c. 
this was held no jointure, within the meaning of the fta- 
tute 11 H. 7. c. 20. being an advancement of the wontan by 
ber own father. 2 Cro. 264. 2 Lill. Abr. 80. And an 
eflate in fee-fimple conveyed to a woman for her jointure, 
was not any jointure within the ftatute ; which mewer ex- 
tended to lands granted to women in fee: But an eftate in 
fee, conveyed to a woman for her jointure, and in fatis- 
faction of her dower, is a jointure within the ftatute 27 
H,.8, ¢. 104. “4 Rep. 3 

Yet, an eftate for ite is the ufual jointure: And an 
eftate for life upon condition, may bar the wife ¿f fhe ac- 
cepts it; as a jointure to a woman on condition to perform 
the hufband’s will, was judged good, where the wife en- 
tered and agreed totheeftaie. 3 Rep. 1s 2. Cra” I Bo 
inheritance is referved to the hufband and his heirs, but 
the eftate is limited to the wife for life, or in tail, the re- 
mainder to a ftranger; it is ot a jointure within the 
ftat. 11 H. 7. c. 20. tho” made by the hufband or his an- 
cefter. Gro, Eliz. 2. A hufband covenanted to ftand 
feifed of lands, to the ufe of himfelfand his heirs, till the 
marriage fhould take effect ; and afterwards to himéfelf, 
his. wife, and their heirs; and it was adjudged a good 
jointure within the fiatute 27 H. 8. c. 10. ‘Dyer 248. A 
devide toa wife for life, or in tail, for her jointure, is 
good within this {tatute: Buta devifeto a wife generally, 
without exprefing what eftate, is not good ; becaufe it can- 
not be averred to be for her jointure. 3 Rep. 1. Tho’ 
where an aflurance was made to a woman, and it was 


4 
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| not expreffed to be made for her jointure; it was heid it 


might be averred to be made for that-purpofe, which ig 
not traverfable. Owen, 33. 

A man makes his wife à jointure after marriage ; and 
afterwards by will devifes, that fhe fhall have a third part. 
of all his lands, with her jointure ; here the wife will 
have the the third part of all as a legacy, and if fhe waives 
her jointure, fhe may have a third part of the refidue for 
dower. Dyer 62. Ifa matter, in confideration of fervice 
done by his fervant, grants lands to. the fervant and a 
woman he intends to marry, and the heirs of their bodies, 
creating an eftate-tail; this is not a jointure; not being 
a gift of the hufband, or any of his ancefters, butof his 
matter, and in confideration of fervice, which will not 
make the hufband fuch a purchafer as the law requires.. 
Moor 683. But as to confiderations, if an eltate is fettled 
in jointure upon a woman, in confideration of money 
paid, and alfo of a marriage to be had; the marriage 
fhall be looked upon to be the contideracneer Cro. Face 
474. A hufband, tenant in tail, remainder to his wife 
for life, makes a feoffment in fee to the ufe of 
himfelf and wife for life; for her jointure; it is no 
bar to the wife’s dower, becaufe it may be avoided by a 
remitter to her firt eftate for life. Moor 872. Jf] jands. 
are conveyed to a woman before marriage, in part 
her jointure only, and after marriage other ae, 
granted in full ; it is faid fhe may waive and zefls th 
lands conveyed to her after coverture, and retain pa 
jointure lands and dower alfo. 3 Rep. 1, 5+ ane 
Abr, 1039. 

Where a jointure is made of lands, PAHE d PR 
direĉ&tion of the ftatirte of 27 Æ: 8. 10.) before coyerture;. 
and after the hufband and wife alien them by fine, fie 
fhall not have dower in any other lands of her hufband; 
but “tis otherwife where the jointure is made ‘after mar- 
riage, when the wife’s eftate is waivable, and her election 
of choofing comes not till the death of the hufband. 1 
Inf. 36- A man levies a fine of his land, and it is grant- 
ed back again to him and his wife for her jointnre, and. 
to the heirs of the hufband ; then he and his wife levy a. 
fineto another ufe,the wife if fhe furvive her hufband, 
will have dower notwithftanding the fine. 1 And. 350. if 
the hufband make a leafe of lands to his friends, for any 
number of years, in truft for his wife and childr oe 
the fhall have 100 /. a year out of it, or in any 
ner; by this the may haye the provifion, ee 


‘jointure, and Hkewife her dower. By Bridgman Ch. .Jo, 


An eftate is made to hufband in tail, with remainder to. 
the wife for life, and remainder to others; this is not- 
fuch a jointure, as with her acceptance within the | be 
will hinder her frem dower ; and tho’ the hufband die 
without ifue, it will not help it, but the wife ‘hall be 
endowed in his other land: But if the eltate were made 
to the hufband and wife for their lives, it wouliube otber; 
wife. 13 Jac. 1 B. R. 2 Shep. Abr. ghe ai 

After the death of the hufband, the wife may vot 
her jointure, and is not driven to a real. attion, as fhe 
is to recover dower by the Common law; 3 and, upon a, 
lawful evićtion of her jointure, the ‘fhall be endowed ac~ 
cording to the rate of her hufband’s lands, whereof fhe was 
dowable at Common law. r f - 37: Stat. 27H, 8.) 
f: 10. If the be evicted of part o ne jointure,. pte = 
have dower pro tanto. A wife’s jointure fhall not, be for. 
feited by the treafon of the hufband ; But ‘fanaa: 
committing treafon or felony, may forfeit their jointures 5. 
and being conyié& of recufaney, they fhall forfeit twa 
parts in three of their jointures and dower, by ftatute 3 
Jac. i. c. 4. If a woman conceals -her jointure, and- 
brings dower and recovers it, and then fets up her 
ture, fhe is barred of her jointure ; and by bri e, 
of dower for her thirds, the wife waives the paren 
entry into lands, fo as to hold them in jointure, Gro. 
Eliz, 128,137. 3. Rep... 5+ By feat 3s gate men 
Jed. 13. See Marriage, vem 1 


Jointrels or Foineurefs, Is the who hath an efate 


fettled on her by the hufband, to hold during her life, if 
fhe furvive him. 17 H; 8. c. 10. x Jnft..46, When 
eftates fettled on a wife are a jointure, if the jointreis 
makes any alienation of them by fine, feoffment, fc | 


with another hufband, it is a forfeiture of the fame ; are, : 


, 
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_ they are not a jointure by law, it is otherwife. 2 Ne//. 
1040. A jointrefs within the ftatute may make a leafe 
for forty years, &¥c, if the fo long live; and alfo for life, 
and be no forfeiture, tho’ fhe levies a fine Jur cognifance 
de droit, Sc. Cro. Fac. 688. 3 Rep. 50. 1 Lill. 81. 
In other cafes, if fhe levies a fine, it is a forfeiture; and 
if ajointrefs within the ftatute 11 H. 7. c. 20. fuffer a 
recovery covinoufly to bar the heir, the heir may enter 
prefently, &%c. 2 Leon. 206. 1 Plowd. 42. 
_ With refpe& to the acts of a jointrefs or thofe of her 
hufband defeating her of her jointure, and how far equity 
will relieve her, vide Co. Lit. 36. Dyer 358. 2 Inf. 
673. Hob. 225. 2 Chan. Caf. 162. 1 Chan. Caf. 
119, 120. 2 Vent. 343. 1 Vera. 427,479. Abr. Ey. 
2al 222.: 2 Vern. gor. And 14 Vin. Abr. tit. 
Jointrefs and Fointure. 
Jour, (Fr.) A day, ufed in heads of our old law; touts 
 joursfor ever. Law Fr. Dic. 
Journal, Is a day-book or diary of tranfaftions, ufed 
in many cafes: As by merchants and other tradefmen 
in their accounts ; by mariners in obfervations at fea, 


< 
i Journals of Parliament, Are not records, but re- 
_ membrances, and have been of no long continuance. Hod. 


se puers, Were regrators of yarz, which former- 

haps was called jour : They are mentioned in the 

D ARA i 
Journeyman, (from the Fr. journée, i.e. A day, or 
day’s work) Was properly one who wrought with another 
by the day; tho’ it is extended by ftatute to thofe alfo 
who covenant to work with others in their trades or oc- 

_ Gupation by the year, 5 Eliz. c 4, 

Journeys Accounts, (dete computate) Is a term in 
Kr thus underftood ; ifa writ abates by the death of 
the plaintiff or defendant, or for falfe Latin, want of 
form, Sc, the plaintiff thall have a new writ by journeys 
accounts, 7. e, within as little time as he poffibly can after 

he abatement of the firft writ ; and this fecond writ thall 

_ be a continuance of the caufe, as if the firk writ had not 

ited. Terms de Ley. When the new writ is “pur- 

_ chafed, which muft be recenter, the plaintiff is to recite 
aii entry upon the roll, that the former writ was abated, 
é 








dhew. for what: Super quo per dietas computat. recenter 

lit quoddam aliud breve, Fc. 6 Rep. 10. This writ is 
to be brought prefently ; and fifteen days is held’ a con- 
venient time for the purchafe of the new writ. 2 Lill. 
Abr. 83. 1 Lut. 297. Judicial writs fhall never be had 
ae meys accounts ; because they never abate for form. 
. ian nt of the writ muft be without the default of 
laintiff, or a fecond writ may not be purchafed by 
journeys accounts: If a writ abates for the plaintiff’s de- 
fault, in his miftaking the name of the vill, &c. he fhall 
not have a writ of journeys accounts; but where it 
abates by default of the clerk, for any variance or want 
form, in fuch cafe he may have it. 6 Rep. 10. And 







have writ of journeys accounts; for there is no de 
faultin him. Cro. Fac. 590. The writ muft be brought 
for the fame, thing, and in the fame court, as the firit 


to enter a sb gag that the writ be quafueds and then 


to fue forth another. 
; | Zplo fato, Is where the fame perfon obtains two or 
TRP eferments in, the church with cure; not qualified 
by « ident 


I jis learning is now of little ufe, it being cuftomary 


enfation, Ec. the firft living is void ip/o facto, viz. 

vithout any declaratory. fentencé, and the patron may pre- 

to it. Dyer 275. And there is not only deprivation 

of a clergyman i/o fafo ; but for crimes in ftriking per- 

fons in a church or church-yard, the offenders are to be 

excommunicated ip/o facto. Stat. 5 &6Ed. 6. c. 4, An 

wee leafe may be ipjo fao void by condition, Ge. 1 
nf. 45, 215. 

‘ip otwich, The bailiffs and port-men, &c. of Ip/wich, 

may tax every honfe in reafonable fams to be yearly paid, 

towards finding a minifter within every parith, and for the 

reparation of the churches; Alfo the ftreets there fhall be 

_ paved, by the landlords of houfes or tenements, under 


^ certain penalties, Svat. 13 Eliz. c. 24. 


an outlawry is difcharged or reverfed, the plaintiff | 
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Bre ad largum, To goat large, to efcape, or be fet at 
liberty. Blount, 

Freland, ls a diting kingdom from Ezgland, but fub- 
ordinate to it in government ; and by Poyning’s Law 
(enacted in Jreland, Anno 10 Hen. 7.) all the ftatutes of 
England, till that time were declared in force in Ireland ; 
and ży /pecial words, our ftatutes ftill may bind the people 
of Ireland, notwithftanding they have parliaments of their 
own, who make laws and ftatutes, being aftirmed here 
by the King and Council. 1 Isf. 141. 2 Inf. 2. 3 
Inf. 18. In the proceedings of the Iri parliament ; 
firt the lieutenant and council certify to the King the 
caufes and confiderations of all fuch atts, as feem good 
to them to be paffed in parliament ; and licence under the 
Great Seal of England, is obtained to fummo: and hold a 
parliament in Ireland: If the aéts are affirmed, or altered. 
or changed here, they are tran{cribed and returned into 
Ireland under the Great Seal: and all that paffes ought 
to be inrolled here in the Chancery. 12 Rep. 111, 112; 
See Infra. 

Treafon committed in Iréland, by an Irif peer, is not 
triable in England, becaufe he is entitled to a trial by his 
peers, which cannot be in England, but Ireland. Dyer 
360. But the Houfe of Lords of England, have power 
to reverfe or affirm the decrees of the court of Chancery; 
&c. of Ireland: And the King’s Bench here may reverfe 
a judgment given in B. R. in Ireland, by directing a writ 
of error to the Chief Juftice there, to {ummon the party 
to appear here, éc. : 

B. R. in England cannot iffue a writ to the fheriffs of 
Zreland, but in error may direé& the court of B. R. or B: 
C. in Ireland to iflue fuch writ. Anaaly, $0, 51. 

By flatute17 Ed. 1. c 1. No pardon for the death 
of a perfon, or for felony, fhall be granted by the juitices 
of Ireland, but at the King’s command, and under his 
feals. 

By 34 Ed. 3 c. 18. all kirids of merchandifes may be 
exported and imported from and to Jrelamd, by aliens as 
well as denifens ; But wool, ard woollen manufactures; 
ĉc. are prohibited to be exported from thence into foreign 
parts by a modern ftatute. And by the 32 Car. 2. c. 2: 
cattle, butter, cheefe,; &c. are not to be imported from 
Ireland into this kingdom, on pain of forfeiture to the 
poor. Yet fometimes teniporary acts are paffed, per- 
mitting the importation from Ireland, of various kinds 
of provifions, z.¢, as particular occafions require. 

The atute 1 W. & M. c: 9. enacted and declared; 
‘t That the pretended parliament affembled at Dublin, was 
“© an unlawful afembly ; and that all adis done by them are 
tt oid .”’ All cities, boroughs, &ci were reftored by this 
ftatute to their privileges, and the proceedings againft 
them vacated ; and all Proteftants reftored to their pof- 
feffions, &e. By 3 W.F M. c. 2. members of parlia- 
ment, officers in the government, ecclefiaitical perfonsy 
lawyers, €¥c. in Ireland, are to take the oaths, or be liable 
to forfeitures, 

Aéts of parliament made in England fince the a& of 
10H, 7: donot bind them in Jre/and; but all aéts made iti 
England before io H. 7. do bind them in Ireland by the 
faid act made in Ireland. 10H. 7. caps 22. iz Rep. 
Lil. 

Lord Coke in 2 Inf. 2, fays, that by this law [but 
there cites it as made 1i H. 7.] Magna Charta extends 
to Ireland. 4 Inf. 351. recites the ftatute more fully; 
and fays, that a¢ts of parliament made in England fincée 
that time, wherein Jre/and is not particularly named or 
generally included, extend not thereunto; for tho’-it be 
governed by the fame law, yet itis a diftin® realm ot 
kingdom, and hath parliaments there: S. P. Arg. Cart, 
180, 198. cites And. 262. Orork’s cafe. 2 Vent. 4 & $: 
7 Rep. 23. in Calvin's cafe. Fenk. 164. pl. 14. In a€ts of 
parliament /re/and thall not be bound without expre/s words, 
tho’ the nature*and reafon of the act extends to Ireland. 
Skin. 19. Trin. 6. W.B M. B. R. in cafe of Phillips 
v. Bury. Tho? Ireland has its own parliaments, yet it is 
not abfolute; & Jui juris; for if it were, England has no 
power over it; and it would be as free after conqueft and 
{ubjeétion by England as before. And that itis 2 con- 
quered kingdom is not doubted, but admitted in Calvin's 
cafe feveral times, Se. Vaugh.2g2. Hill. 21 22 Cor. 

2088. 
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2. C. B. per Vaughan Ch. J. in cafe of Craw v. Ramfey. 
And ibid. 300 fays, It is a dominion belonging to the 
crown of England. And ibid. 301. That its having a 
parliament is gratia regis, fabje&t to the parliament of 
England, it is to be confidered as a provincial govern- 
ment, fubordinate to, but wot part of the realm of Eng- 
land. Mich. 11.Geo. 2. in cafe of Otway v. Ram/ey. 
And by ftat. 6 Geo. 1. cap. 5. /e@.1. The kingdom of 
Ireland ought to be fubordinate toand dependant upon the 
imperial crown of Great Britain, as being infeparably 
united thereunto. And the King, with the confent 
of the lords and commons of Great Britain in par- 
liament, hath power to make laws to bind the people of 
Ireland. 

Lands in Ireland are not bound by a ftatute in Eng- 
Jand, but their perfons are. Cart, 186. Arg. Pa/ch. 19 
Car, 2. C. B. cites 7 Rep. 22. Calvin’s cate, and Mod. 

6. 
| held is beyond fea as to the ftatute of limitations. 
Arg. Hill. 2 W. M. Show, 197. fays it was ruled fo. 

Bond executed in Exgland for a debt in Ireland thall 
carry but Engli/o interelt. Mich. 1700. 2 Vern. 395. 
Lord Ranelagh v. Sir John Champante. 

As to error vide Vent. 53, 59, 357s 
Br. Furifdidion, pl. 109. Cro. Fac. 534. 

A man may be fent over to Ireland to be tried for a 
crime there committed, notwithftanding the claufe in the 
habeas corpus act. Gibb. 111, Mich. 3 Geo. 1. B.R. 
Lhe King v. Kimberly. 

Juitices of peace in England may commit a perfon of- 
fending again{t the Jri/> law, in order to his being fent 
over, Stran. 848. 

Judges in England are proper expofitors of the Iri 
laws. Per Jefferies C. affilted with judges. Vern. 422. 
Mich. 1686. Earl of Kildare v. Sir Maurice Euftace. 

Linen, hemp and flax, may be imported from Ireland 
free. 79 8W. 3..¢. 39. 8 SOW. 3. c. 20. fe@. 10. 
Iron may be imported from Ireland free. 8 & 9 W. 3. 
c. 20. fe. 10. For fale of the eftates of Iri/h rebels, fee 
Stat. 11 8 12.W. 3. ¢..2., ¥ Aun. Stat.1. c. 11, F 
32. 1 Ann, Stat. 2 Ce 21, 2 3 Ann.c. 10. 4 Ann. 
c. 24. 6 Ann. c. 4.  Augmentations of {mall vica- 
rages in Ireland. 1 Stat, 1. ¢.31. Papifts are difquali- 
fied from purchafing the forfeited eftates in Ireland. 1 
Ann, Stat. 1. ¢.32. Irifo linen may be exported to the 

lantations. 3 € 4 Ann. c. 8. Forfeited impropriations 
in Ireland applied to the building of churches, &e. 5 
Ann. c. 25. 
perfons educated in the Popifh religion in Ireland, of 
eighteen years of age, fhall take the oaths, or be difabled 
to take lands by defcent, devife, &c, Proteftant families 
being Palatines, fettled in Ireland, are declared natura- 
lized on their taking the oaths tothe government. 1 Geo, 
1. c. 29. And by 6 Geo. 1. cap. 5, the jurifdiftion of 
the Hou/e of Lords in Ireland to reverfe judgments or de- 
crees given in the courts of that kingdom, was wholly 
taken away. See Stat. 4 Geo. 2. c. 15. 

Foreign hops not to be imported into Ireland. 5 Geo. 
2. c. 9. No fugar, &c. of the Britis plantations to be 
imported into Jreland, unlefs fhipped in Great Britain. 6 
Geo, 2. c. 13. fea. 4. Irife manufactures of hemp and 
flax, may be imported free. 16 Geo. 2. c. 26. fed. 6. 
Foreign glafs not to be imported into Ireland. 19 Geo, 
2. 0 12. fe. 19. Glafs not to be exported from Ireland. 
Ibid. fe2. 21. 

Certificate of goods landed in Ireland to be figned by 
the'colleétor, &c. § Geo. 1. ce 11. fee. 5. 27 Geo. 2. 
c. 18. fee. 4. India goods not to be imported into Jre- 
land from foreign parts, 5 Geo. 1. c. 11. fe&. 12. 

The dependency of Ireland afferted, 6 Geo. 1. c. 5. 

Ships of 50 tons hovering on the coatt of Ireland to give 
bond for proceeding on their voyage, 6 Geo. 1. c. 21. 
fe. 62. 12 Geo, 2.¢,.23. fe. 1. Commiffioners of ex- 
cife in Ireland to determine offences in fhipping wool, 
&¥¢. 6 Geo. t. ce 21. fe. 64. In running India goods, 
12 Gloi 2. t: 32s Je S: 

Foreign hops not to be imported into Ireland, 5 Geo. 
z.¢. 9. Ships to be ftationed to hinder the exportation 
of Iria woollen manufactures, 5 Geo. 2. c. 21. No fu- 


12 Mod. 225. 


The ftatute 1 Ann. c. 32. ordains, that, 





gat, &e. ‘of the Britifp plantations to be imported into 
Ireland, unlefs fhipped in Great Britain, 6 Geo. 2. Ce 13+ 
Je&. 4. Duties on woollen or bay yarn from Ireland taken 
off, 12 Geo. 2. c. 21. Irib manufactures of hemp and 


flax, may be imported free, 16 Geo. 2. c. 26. fea. 6. 
Importation of dirty butter from Jre/and, commonly 


called greafe-butter, permitted, 3 Geo. 3. ¢. 20. , 


portation of tallow, hog’s lard, &e. permitted, 4 Geo. 3.7% 
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See farther as to Ireland, its antient form of govern- 
ment, and the alterations made therein, fc. Blick. 
Com. 1 V. 99, Fe. i 

Jrihmen, Coming to livein Exgland, by an ancient — 
ftatute, were to give fecurity for their good behaviour. 2 
Hen. 6. ¢. 8, 7 

Aron, Made in this kingdom, or brought into England — 
and fold, fhall not be exported, on pain of forfeiting the 
value ; and julticesafligned by the King have power to in- 
quire of fuch as fell iron at too dear a price, and punifh 
them. 28 Ed. 3. ¢.5. None fhall convert to coal or o- 


ther fuel, for the making of irom metal, any trees of fuch 


a fize ; or within a certain compafs of London, under pe- 
nalties by ftatute: Nor fhall any new ¿roz mills be fet up 
in Suffex, Surrey or Kent. 1 Eliz. c. 15. 23 Eliz. c 5. 
& 27 Eliz. ¢.19. Englife iron may be exported, by Stat, 
5S 6W.& M. c. 17, See Stat. 23 Geo. 2. ¢, 29. for 
encouraging the importation of pig and bar iron from 
America. @ ehna 1 
Bar iron from from the plantations may be imported 
to London,23 Geo. 2. c. 29, or toany port, 30 Geo, 2. c. 16. 
Iron works charged with the land-tax, 4 Geo, 3. ¢ RI 
Sea. 4. 7 i i th 
By 4 Geo, 2. c. 32. to fteal, or fever, with intent to 
fteal any lead or iron, fixed to a houfe, or in any court 
or garden, thereunto belonging, is made felony, liable to 
tranfportation for feven years. ENTA 
Frons, to fecure prifoners. According to Blackfione, in 
his Com. 4 V. 297. Imprifonment (before trial) is only for 
fafe cuftody, and not for punifhment; therefore, in the 
dubious interval between the commitment and trial, a — 
prifoner ought to be ufed with the utmoft humanity; and’ 
neither be loaded with needlefs fetters, or fubjected ta’ 
other hardfhips than fuch as are abfolutely requifite for 
the purpofe of confinement only : though what are fo re- 
quifite, muft too ‘often be ‘left to the diferetion of t 
goalers; who are frequently a mercilefs race of men, ai 
by being converfant in feenes of mifery, fteeled again 
any tender fenfation. ; aar « 


Yet the law will not juftify them in fettering ‘a pie 


foner, unlefs he is unruly, or has attempted an efca 
(2 Infi. 381. 3 Inf. 34.) this being the humane language 
of our ancient lawgivers : ‘* Cu/ffodes poenam fibi comifa- 
“rum, non augeant, nec eos torqueant; fed omni Jevitia 
< remota, pietategue adhibita, judicia debite exequantur.” 
Fleta, lib. 1. ¢. 26. i AE ESA, 
The fame learned author, in the fame Val. fo. 317, 
faith, The prifoner is to be called to the bar by his name; 
and it is laid down in our ancient’ books, that, thou h 
under an indictment of the higheft nature, he mut 
brought to the bar without 7rons, or any manner oi 
fhackles or bonds ; unlefs there be evident danger of an 
efcape, and then he may be fecured with irons. (Brad. 
lib. 3. de coron. c. 18. Jed. 3. Mirr. ¢. 5. fea. 1 Ste 
Flet. lib. 1. c. 31. fã. 1., Britt. c. 5. “Staundf. PC: 
78. 3 Inf. 34. Kel.10. 2 Hal. P.C. 219. 2 Hawk, 
P. C. 308.) But yet in Layer’s cafe, (anno 1722.) a dif- 
ference was taken between the time of arraignment, and — 
the time of trial; and accordingly the prifoner ftood at 
the bar in chains during the time of his arraignment, State 
Trials, 1 V. 230. he et 
Fron wire, See Wire. ee 
Brony, In Zibels, makes them as properly libels as 
what is expreffed in direct terms. Hob. 215. 1 Hawk, 
109. 104- gig dk TA 
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Brvegniarity, (Lrregularitas) Signifies diforder, or go- 


ing out of rule: And in the Canon Law, it is ufed for an 
impediment to the taking Holy Orders; as where a man 
is bafe born, notorioufly defamed of any crime, maim- 
ed, or much deformed in body, &c. deed. 
Firre 
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replebiable or Brreplevifabte, That neither may not 
Ought to be replevied or delivered on fureties. 13 Æ. 1: 
 ¢, 2. It is againft the nature of a diitrefs for rent, to be 
aire lewifable. 1 Inf. 145. 

F Stelano, Compofition fith to be taken as ufual of fub- 
_ jes travelling into Leland, 5 El. c. 5. fe@.5. Fithing 
efiels not to proceed on. their voyage to We/finony and 
land, tillthe 1othof March yearly. 15 Car. 2. c. t6. 
 FZinglafs, A kind of fifth glue, brought from Leland, 
ufed by fome perfons in the adulterating of wine ; but for 
that prohibited by Stat. 12 Car. 2. cap. 25. 

Bae, (Infula,) Is land inclofedin, and invironed with 
the feaor frefh water. There are feveral iflands belonging 
to England ; as the ifles of Ferfey and Guern/ey, fle of Man; 
Ge. The illes of Fery and Guerny are not bound by 
our atts of parliament, except they are /pecially named ; 
nor do our original writs run into thofe iflands: But the 
King’s Commifion under the Great Seal runs there, 
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to redrefs apy injuries; yet the commiffioners muft | 


judge according to the laws and cuftoms of thofe J/es : 
And for controverfies arifing in law, among the King’s 
 fubjeéts in the Z/s of Ferfey and Guernfey, Sc. the King 
and his Privy Council are the proper judges, without ap- 
peal. 4 Infi. 286, 287. Wood's Inft.. 2. 458. Inhabi- 
tants of thofe Iles of Ferfey and Guernfey, Oc. may im- 
port into Great Britain, goods of their own growth and 
manufacture, cuftom free. Stat. 3 Geo. 1. c. 4. 
The [fe of Man is a diftin& territory from England, and 
out of the power of our Chancery, or of original writs 
which iffue from thence ; it has been granted by letters pa- 
tent under the Great Seal to divers fubje&ts, and their 
heirs, and hath peculiar laws and cuftoms: And in the 
cafe of the Earl of Derby, it was adjudged, that no man 





The 


om th Ile of Man. 


from 
nfion of 100 /.a year granted by Car. 2. to the poor 
clergy of the Ife of Man not chargeable with taxes. Star. 


12 Geo. 1. ¢. 28, fed. 22. 


30 Go. 2., c. 3. fe. 96. - By ftatute, the commifiionters 
of the treafury are impowered to treat with the Earl of 
ras > purchafe of all right to the faid [fand, for 

ne ufe of | e. And no wine, brandy, tobacco, 
; ods, ‘Fc. fhall be brought from the Ife of 
zo.1. c, 28. The purchafe was completed in 








reat Britain or Ireland, on pain of forfeiture, 


So 12 


the year 1765, and confirmed by ftatute 5 Geo. 3. c. 26 


F 


hereby the whole J/land and all its dependencies, 
ly granted) except the landed property of. the 
amily, their manerial rights and emoluments, 
tronage of the bifhoprick and other ecclefiaitical 
e unalienably vefted in the crown, and fub- 
the regulations of the Briti/ excife and cuftoms. 
as to the [/fes of Ferfey, Guernfey, and Maz, 
7.105, 106, &e, 
| lands arifing in rivers, to whom it belongs, fee 
Bk . Com. 2, V. 261. 

An Jfland in the fea, that has no owner, by the law of 
nat ea to him that firt finds it. Yu/tin. Inf. 
dib. 2, Vide Plantations. 

ae ot rly. See Ely. 

BFacof Man. See Man. 

le of Cilight. See Wight. 
Afmall ifland. - See Zet. 
able terms, Hilary and Trinity terms, are ufually 
alled ifluable terms, from the making up of the iffues 
therein, 
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fometimes for the profits of lands and tenements: But it 
generally fignifies the point of matter, 7/uing out of the 
allegations and pleas of the plaintiff and defendant in 2 
caufe, to be tried by a jury of twelve men. 1 Inf. 126. 
ri Rep. 10. 


The izes concerning caufes are of two kinds : 
, Upon matter of fat, 
and 
Matter of law. 


An iffie in fa# is where the plaintiff and defendant 
have agreed upon a point to be tried by a jury; and ifue 
in law is where a demurrer to a declaration, plea, Ges 
and a joinder in demurrer, which is an iffue at law to be 
determined by the judges. 1 Jn. 71, 72. 

As to iffues of fa&t, viz. whether the fa&t is true of 
falfe, which are triable by the jury, they are either 

General 
or 
Special. 


General, when it is left to the jury to try whether the 
defendant hath done any fuch thing as the plaintiff lays to 
his charge ; as when he pleads Noz guilty to a trefpafs, fc. 

Special is when fome fpecial matter, or material point 
alledged by the defendant in his defence, is to be tried; 
as in affault and battery, where the defendant pleads 

that the plaintiff ftruck firft, Gc. 1 Inf. 126. And 
when fpecial matter is alledged by the defendant; both 
parties join thereupon, and fo goto a trial by the jury; 
if it be gugfiio fadi; or to a demurrer, if it be que/tio 
Uris 

There is alfo a general ifue, wherein the defendant 
may give the fpecial matter in, evidence, for excufe or 
juftification, by virtue of feveral ftatutes, made for avoid- 
ing prolixity of pleading; and upon the general ¿fwe in 

fuch cafes, the defendant may give any thing in evidence; 

which proves the plaintiff hath no caufe of action. m 
Inft. 283. Matter amounting to the general ize, and 
| {pecial matter of juftification, have been joined in one 
‘intire plea, and held good. 3 Lev, 41. And where there 
is an ¿ue upon Not guilty, and there are other ¿fues upon 
‘juftifications, the trial of the general ¿fue of Not guilty, 
is but matter of form, and the fubftance is upon the fpe- . 
cial matter. Cro. Fac. 599. But the general ¿fue is plead~ 
led, to put the plaintiff on proof of the fact. 

In real aétions, caufes grown to ¿fue are tried by a 
jury of twelve men of the county where. the caufe of ace 
tion arifes; and in criminal, cafes, ifues ought to be tried 
in the county where the offence was committed; but this 
hath admitted of fome alteration by ftatute. 3 Ju. 80s 
1135. 2 Rep, OIA aa 

The place ought not to be made part of the iflue, in a 
tranfitory action ; it is not material, as it is in real and 
| mixed aétions. rin. 24 Car. B. R. If the place is ma- 
| terial, and made a part of the iffue, there the jury cannot 
| find the faét in another place, becaufe by the f{pecial 

pleading, the point in ifue. is reftrained to a certain 
place; a. upon the general ifue pleaded, the jury may 
find all local things in another county, and where the Jub- 
fiance of the ifue is found, it is good, and the finding more 
may be furplufage. 6 Rep. 46. If an iflue is of two 
matters in two counties, trial may be in one county, by 
the ftatute 21 Jac. for that ftatute extends to cafes where 
the matter in iffue arifes in two counties, and the trial is 
by oneonly, as well as where the matter in iffue arifes in 
two places in one county, and the trial is by one. 2 Lew. 
121. 2 Nel. Abr. 1050. . Every ifue is to be .joined ia 
‘fuch a court that hath power to try it, otherwife the ifue 
is not well joined ; for if the caufe cannot be tried, the 
iffue is fruitlefs, and if it be tried, the trial is coram non 
judice; 21 Car. B.R. 2 Lill. Abr. 84. 

Where an iffue ie not joined, there cannot be a good 
trial, nor ought judgment to be given. 2 Nel Abr. 
1042. All iffues are to be.certain and fingle, and joined 
upon the moft material thing in the caufe; that all the 
matter in queftion between the parties may be tried. 23 Car. 
B.R. 2 Lil. 85. An immaterial iffue joined, which 
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will not bring the matter in queflion to be tried, is not 
helped after verdi& by the ftatute of jeofails ; but there 
mult be a repleader: But an unformal iffue is helped. 18 
Oars Zea 

For the difference between an immaterial and informal 
ifue, fee Annaly 341. The ftatute 32 H. c. 30. helps 
misjoining of iffues. 

A repleader may be awarded after verdi&t, for the bad- 
nefs and incertainty of the ifue: And a judgment may 
be reverfed in error, being on an immaterial ifue. 2 Lutw. 
1608. 2 Lev. 194. On ajoint trefpafs by many perfons, 
there muft be only one iffue joined: And if feveral of- 
fences are alledged againft the defendant, he ought to take 
all but one by prete/tation, and offer an iffue upon that 
one; and no more. Moor 80. But in action for damages, 
according to the lofs which the plaintiff hath fuftained, 
every part ought to be putin ifue. 1 Saund. 269. In 
action upon the cafe for fervice done for a time certain, 
the defendant ought to put in iffue all the time alledged 
in the declaration, Lutw. 1268. And upon a general 
ifue in wafe, the plaintiff muft fhew his title. bid. 
1547. Tho’ when any fpecial pointisin ifue, the plain- 
tiff is not obliged to fet forth any other matter. Cro. Eliz. 
320. If there are feveral things in a declaration, upon 
which an iffue may be joined, and it is joined in any of 
them, jt is good; and an affirmative and an implied 
negative will make a goodiffue. Style151, 210. 

‘There muft be in every ifue an affirmation on the one 
part, as that the defendant owes fuch a debt, ĉe. and 
a denial on the other part, as that he oweth not the debt, 
&.. And tho’ the matter contradiéts, yet there muft be a 
negative and affirmative of it, to make a right ifue. 1 
Venir.213. An ifue may be of two affirmatives. Wil/. 
par. 1. 6. Alfo a negative fhould be as full as the 
affirmative, or it is no negative to make an iffue; as if 
a defendant pleads a grant of four acres, and two acres 
only are denied, &¥c. 1 Roll. Rep. 86. It has been held, 
that iffue ought not to be joined on a traverfe only, without 
an{wering in the affirmative, &c. 2 And. 6, 102. But 
where the matter, which is the g/t or caufe of the action is 
found, it has been adjudged good after verdié, tho’ there 
was no negative and affirmative to make the iffue; as 
where in debt upon bond the defendant pleads payment, 
and concludes to the country, without giving the plaintiff 
opportunity to deny the payment, if the jury in fuch cafe 
find the money paid, it is good after verdict.’ Sid. 341. 

If feveral iffues are joined, and the jury give a verdi& 
but as to one of them, the whole is dif{continued ; and where 
there are two iffues joined, one good and the other bad, 
If entire damages are given upon the trial on both iffues, 
it will be error; but if feveral damages are found, the 
plaintiff may releafe the bad damages, and have judgment 
for the ret, 2 Lill. Abr. 87, 88. And itis faid judg- 
ment may be entered as to one part of the ifue; and a 
nolle profegui to another part of the fame iffue, where it may 
be divided. Pafch. 23 Car. B. Ry Where two iffues are 
joined, and a verdié only on one of ’em, it is a mif-trial 
and the judgment may be arrefted, and a wvenire facias 
de novo awarded, if error brought, the judgment muft be 
arrefted. Annaly 246. 

There may be a plea to iffue to part, and a demurrer 
to part; which have no dependance on each other. 1 
Saund. 338. Where the declaration of the plaintiff is 
good, and the plea of the defendantis ill; if the plaintiff 
in his replication tender‘an iffue upon fuch ill plea, and 
a trial is had, and it is found for the plaintiff, he fhall 
have judgment. Cro. Car. 18. And generally, when a 
plea is naught, that the plaintiff might have demurred upon 
it, and he doth not, but takes iflue, and it is found for 
the defendant; this is aided by the ftatute of jeofails, 
and the defendant fhall have judgment : So likewife where 
the replication is naught, and iffue is taken upon it, 
and found for the plaintiff, he fhall have judgment. Cro. 
Eliz. 455. Cro. Fac. 312. But there are many cafes 
where the plea or replication is bad in /ubfance, it is not 
aided by the ftatute of jeofails. See Com. Dig. V. 1. tit. 
Amendment. 

If ifue be taken on a dilatory plea, &c. and found 
againft the defendant, final and peremptory judgment fhall 
be given; but it is otherwife ona demurrer, Raym. 118. 
A good iffue is offered to the defendant, he ought not to 
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plead over ; and if he plead over, the plaintiff fhall have 
judgment. 1 Saund. 318, 338. If he does not join iffue, 
but demurs, itis the fame. The plaintiff’s attorney is 
to be paid by the defendant’s attorney for entering the 
plea ; and for paper books, in {pecial pleadings, &c. 2 
Lill. 87, 88. 
parties, it cannot be afterwards waived, if it bea good if- 
fue, without confent of both parties :, 
fendant pleads the general iffue, and it is not entered, 
may within four days of the term, waive that iffue, and 
plead {pecially ; and when the.defendant pleads an abate- 
ment, he may at any time after waive his plea of {pecial 
matter, and plead the general ifue, unlefs there be a- 
roe made for him to plead as he will ftand by it. 12 
. B.R. 3 Salk. 211. Sf the plaintiff will not try 
es iffue after joined, in fuch time as he ought by the courfe 
of the court, the defendant may give him a rule to enter 
it; which if he does not he fhall be nonfuit, &¢. 2 Lill, 
84. Ifthe tender of the ifue comes on the part of the 
plaintiff, the form of it is; And this he prays may be 


inquired by the record; or by the country ; and when on the — 


part of the defendant, 4nd of this he puts himfelf upon the 
country; and The plaintiff doth the like, &c. 

There are many atts of parliament, that enable the 
defendant to plead the general iJue—Too numerous, to 
fet forth in a difionary.—We therefore refer the reader 
to the tables of the ftatutes, tit. General [fue, &c. 

Blues on Dbherif’s, Are for neglects and defaults, by 
amercement and fine to the King, levied out of the iffues + 


„and profits of their lands; and double or treble iffues may 


be laid on a fheriff for not returning writs, &¢ But they 
may be taken off before eftreated into the Exchequer, by 
rule of court, on good reafon fhewn, 2 Lill. Alr. 89. 
Iffues fhall be levied on jurors, for non-appearance ; tho” 
on reafonable excufe proved by two witnefles, the pres 
may difcharge the iffues. Stat. 35 Hen. 8. cap. 6 
1 Keb. 475. 
tinerant, (Jtinerans ) Travelling or taking ajourney: 
And thofe were anciently called Jufices Itinerant, who 
were fent with commiffion into divers counties to hear 
caufes. 
The King’s courts were formerly itinerant, being ke 
in the King’s palace, and removing with his houthol. i 
The Common Pleas is now fixed by Magna Charta; but 
tho’ the court of King’s Bench is conftantly held in We of 
minfter-Hall, yet there is nothing but cuftom to fix it there, 
as it is fuppofed to be before the King, and if aétually 
fo, muft be ztineranr. 
FBtinerary, / Itinerarium} A commentary concerning 
things falling out injournies. Law Lat. Di. 
Jubilee, (Annus Fubileus) The mot folemn time of 
Feitival at Rome, when the Pope gives his ee aa 
miffion of fins. It was firft inftituted by Boniface 1 the 8th, 
in the year 1300, who granted a plenary indulgence and 
remiffion of fins to all who fhould vifit the churches — 
of St. Peter and St. Paul at Rome in that year, and ftay 
there fifteen days; and this he ordered to be obfer oh 
once in every hundred years ; which Pope Clement the 6 6th 
reduced to fifty years, anno 1350, and to be held u on 
the day of circumcifion of our Saviour: And Urban i 
4th, in the year 1389, ordained it to be kept every thir- 
ty-three years, that being the age of our Saviour: Afte 
which, Pope Sixtus the 6th, reduced it to Salas 
years, In imitation of the grand jubilee of Rome, the 
Monks of Chrift-Church in Canterbury, every fiftieth 
invited a great concourfe of people to come thither, sA 
vifit the tomb of Thomas Becket. And King Edw. 
the fiftieth year of his age, which was 1362, cid 
birth-day to be obferved at court, in the name of a” 
bilee; giving pardons, privileges, and other civil | ind 
gencies. A 
Bubilacus, Signified afterwards a man one hands 
years old, and likewife a poifeffion or ore pan : 
fifty years, Si ager non invenietur in feriptione inguiratur 
de fenioribus, Se. Et fi Jub certo jubileo manft, ut j 
tuperatione maneat in eternum. DuFrefne. apf 
Budaitm, (Fudaifmus) The cuftoms, religion, or 
of the Jews : Alfo the income heretofore accruin 
the Jews to the King: And the word Judym was 
ly ufed for a mortgage ; and fometimes taken for h 
Ex Magno Rot. Pipe, de anno Q Ed. 2. i 
Fudaifnes 





And when ifue is joined between the ` 


But where ge | 
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- Jdaifmus is alfo taken for the manfion or dwelling- 
place of the Jews in any town ; as Wigorniam cepit & in- 
travit, ĉ& Judaifmum evertit. 'Rifhangor, p. 668. And 
it fometimes fignifies ufury: as, Empta fuit grangia, Sc. 
domus obligata i in magnis debitis in Judaifmo. Mon. 1 tom. 

. 834. 

f Judge, (Judex) Isa chief magiftrate in the law, to try 
civiland criminal caufes, and punifh offences. He is ap- 
inted with a certain jurifdi€tion ; and our King hath the 

nomination and appointment of judges. 2 Inf. 56. A 
judge at his creation takes an cath, That he will ered the 

King, and indifferently adminifter jupice to all men, without 

` refpe® of perjons, take no bribe, give no counsel where he is 

_ aparty, nor deny right to any, tho’ the King by bis letters, 
or by exprefs words, command the contrary, &c. and he is 

_ anfwerable in body, land and goods, 18 Ed. 3. c. 1. 
Judex eft lex al and ought to judge by laws, and 
not by examples: by Glanvil a judge is called juficia in 
abfirado, becaule be fhould be as it were juftice itfelf. 
Co. Litt. 71. 7 Rep. 4. And all the commiflions of 
judges are “bounded with this limitation, Fa&uri quod ad 

juftitiam pertinet fecundum legem E confuetudinem Anglia. 

Tase ancient precedents of judges, who were fined 

when they tranfgrefled the laws, tho? commanded by 

warrants.from the King; and it is faid that Earl Typteft, 
who was a Chancellor, was beheaded, for acting upon the 
King’s warrant againft law. Burnet?s Rich. 2. pag. 
38. The judges are to give judgment according to law, 
and what is alledged and proved: And they have a pri- 
vate knowledge, and a judicial knowledge, tho’ they 
cannot judge of their own private knowledge, but may ufe 
anal lerstion ; but where a judge has a judicial know- 
he may and ought to give judgment according to 

is = ps aa 8z. King Henry 4. demanded of Fudge 

\ oo if he faw one in his prefence kill 4. B. and 

fon who was not culpable, fhould be indi¢ted 
of this, Pad found Guilty before him, what he would do 

: in this cafe; to which he anfwered, That he ought to re- 

hpite the judgment againft him, and slots the matter to the 

King, in order to procure him a pardon; for there he cannot 

a ay give judgment according to his private 
e. Ibid. 

“And the fame King Henry, when his eldeft fon the 

nce, was by the Lord Chief Juftice committed to prifon, 

great mifdemeanor, thanked God that he had a fon 

‘he e, and a judge of that courage and im- 

; partiality. Stow. The King in all cafes doth judge by 
his judges; who ought to be of counfel with prifoners : 

_ And if they are doubtful or miftaken in matter of law, a 

ftander-by may be allowed to inform the court, as amicus 

i curies 2 Infi. 178. Our judges are to execute their offi- 

= ces in proper perfon, and cannot act by deputy, or tranf- 

o fer their power to others ; as the judges of ecclefiaftical 

courts may. r Roll. Abr. "382. Bro. Judges, 11. Yet 

where there are divers judges of a court of record, the 

__ att of any one of them is effectual; efpecially if their 
con amiffions do not exprefly require more, 2 Hawk, 
_ Tho’ what a majority rules when prefent, is the act 

of the court. If on a demurrer or fpecial verdict, the 

are divided in opinion, two againft two, the caife 

e adjourned into the Exchequer Chamber. 3 Mod.156. 

‘Bnd arale isto be made for this purpofe, and the record 

»&c. 5 Mod. 335- In fines levied all the judges 

Pore to be particularly named : But writs. of cer- 

tiorari to remove records out of that court, ése. are di- 

d to the Chief Juftice, without naming his compa- 

ions. 1 H. 7.27. Jenk. Cent. 167. 

vN Then a record is before the judges, they ought ex 

oficio to try it: And they are to take notice of flatutes, and 

ofthe terms, Gc. Ibid. 215, 298. No judge is com- 

-= pellable to deliver his opinion before-hand, in relation to 

= any queftion which may after come judicially before him. 

3 laft, 29. te patil of the Common law, have no ordi- 

es rifdiétion to examine witneffes at their chambers ; 

if bp by confent of parties, and rule of court, they may 

interrogatories ; and fome things done by judges at 
ir chambers, in order to proceedings in court, are ac- 
counted as done by the court. 

A judge thall not be generally excepted againft, or 

challenged; or have any action brought againit him, for 
the does as judge. 1 Inf?.294. 2JInft. 422. And 
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to kill a judge of either bench, or of aflife, Ec. in bis 
place adminiftring juftice, is treafon: Alfo drawing a wea- 
pon only upon a judge, in any of the courts of juftice, the 
offender fhall lofe his right hand, forfeit his lands and 
goods, and fuffer perpetual imprifonment. 25 Ed. 3. cap. 
2. 2Inft,549. Judges are not in any way punifhable 
for a mere error of judgment: And no aétion will lie a- 
gainft a judge for an erroneous judgment; or fora wrong- 
ful imprifonment, Gc. 2 Hawk. 4. 1 Mod.184. The 
judges of courts of record are freed from all profecutions 
whatfoever, except in the parliament, where they may be 
punithed, for any thing done by them in fuch courts as 
judges ; this is to fupport their dignity and authority, and 
draw veneration to their perfons, and fubmiffion to their 
judgments: But if a judge will fo far forget the dignity 
and honour of his poft, as to turn folicitor in acaufe which 
he is to judge, and privately and extrajudicially tamper 
with witneffes, or labour jurors, he may be dealt with 
according to the fame capacity to which he fo bafely de- 
grades himfelf. 12 Rep. 24. Vaugh. 138. S. P. C. 173. 

Bribery in judges is punifhable by lofs of office, fine 
and imprifonment ; and by the Common law, bribery of 
judges in relation to a caufe depending before them, has 
been punifhed as treafon. 1 Leon. 295. Cro. Fac. 65. 
1 Hawk.170. A judge ignorantly condemns a man to 
death fot felony, when it is not felony; for this offence, 
the judge fhall be fined and imprifoned, and lofe his of- 
fice. Fenk. Cent. 162. If a judge who hath no jurif- 
diĉ&tion of the caufe, give judgment of death and award 
execution, which is executed, fuch judge is guilty of fe- 
lony ; and alfo the officer who executes the fentence. H. 
P.C. 35. 10 Rep. 76. And if juftices of peace, on indict- 
ment of trefpafs, arraign a man of felony, and judge him 
to death, and he is executed, itis felony in them. H. 
P.C.35- Dalt. cap.g8. A judge ought not to judge in 
his own caufe, or in pleas where he is party. 8 Rep. 
118. 

If a fine be levied to a juftice of Bank, he cannot take 
the conufance; for he cannot be his own judge, 8 H. 6. 
21. Br. Patents, pl. 15. cites S.C. per Martin. If a 
fine be levied by a juftice in Bank, his name fhall not be 
in the fine. 11 H. 6. 49.6, So, if a fine be levied to 
a juftice of Bank, his name fhall not be in the fine; be- 


| caufe he fhall not be judge in his own caufe.. Ibid. 


So if a juftice of Bank be fued in Bank, he cannot re- 
cord it; it fhall be recorded by the other juftices. So if 
a juftice of Bank fues there, he cannot record it, but it 
fhall be recorded by the other juftices. Jdid. .If the 
chief juftice of Bank be to fue a writ there, the writ 
fhall not be in his name, but in the name of the fecon- 
dary. 8 H.6. 19. 4. 


None may judge in his own caufe. Ibid. See 
Herodii Directa, lib. 2, fol. 1440. Arg. Bridgm. 
11, 12. for it isa manifeft contradiftion that a man can be 
agent and patient in the Jame thing, and what Lord Coke 
faysin Dr. Bonhams cafe is far from any extravagancy ; 
for it is a very reafonable and true faying, that if an att of 
parliament fhould ordain, that the fame perfon fhould be 
party and judge, or, as is the fame thing, judge in his 
own caufe, it would be a void act of parliament; per 
Holt Ch. J. 12 Mod. 687. 

This is a ground in the feudal law alfo, as appears in 
the prelections of Wefenbech. cap. 17. fol. 401. 

Judgment given by a judge, who is party in the fujt 
with another, and fo entred of record, is error, altho’ fe- 
veral other judges fit there, and give judgment for the 
judge who is party. Fenk. 90. pl. 74. 

Where a judge has an intereft, neither he nor his de- 
puty can determine a caufe, or fit in court; and if he 
does, a prohibition lies. Mich, 20 Car. 2. "Hard. 503. 
Brooks v, Earl of Rivers. 


A juftice cannot rafe a record, nor embezzle it, nor 
file an indiétment which is not found, nor give judgment 
of death where the law does not give it; if he does, it 
is mifprifion, he fhall lofe his office, and make fine for 
mifprifion; but it is not felony. Br. Judges, pl. 33. 
cites 2 R. 3,9. 

Where judges are limited to the fubje& matter of their 
jurifdiction, and they exceed the limits of their jurifdic- 
tion, action lies againft them; per Powell J, 2 Lutw, 
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t565. Mich. 4 W. & Me cites Hard. 480. 
Huntington. 

A Judge is not anfwerable to the King, or the party, for 
miftakes or errors of his judgment, in a matter of which 
he has jurifdiétion. 1 Salé. 397. All mifdemeanors of 
judicial officers are a contempt of the court of B. R. 1 
Salk. 201. 

Among the laws of King Eagar is this, vig. Judex, qui 
injuftum, judicium judicabit alicui, det Regi CXX’s, nifi ju- 
rare audeat, quod ređlius judicare nefeivit. Decem feriptores 
Anglicani 872.1. 3. The fame among the laws of Canute, 
Ibid. 924. l. 2. adds, that Et dignitatem fue legalitatis 
Semper amittat, fi non eam redimat erga Regem, ficut ei 
permittetur. In Denclaga Lahftithes reus fit; fi non juret, 
guod melius nefeivit, Chronicon Johannis Bromton. See 
14 Vin, Abr. tit; Judges. See 33 H. 8. c. 24. & 12 
Geo. zs ¢..27. Blacks Com. 1 Vi 267. 3V.25. 4F. 
84, 125, 126, 349, 433- i i 

By 1 Geo. 3. c. 23. Judges are continued in the en- 
joyment of their offices, daring their good babawiour, not- 
withftanding any demife of the crown ; but they may be 
removed by the crown, upon the addrefs of both Houfes 
or Parliament. 

For the judges oath, fee St. 18 E. 3. fat. 4. Theduty 
of the judges, fee in Stat. 20 Ed.3.¢. Te 8 R. 2. c. 3. 
9 R.2. c. 1. Of the immunity of judges: from profecu- 
tions, fee Stat. 31 Ed. 3. flat. 4. c. 17. 

Budger. In Chefbire, to be judger of a town, is to 
ferve on the jury there. Leice/ler’s Hift. Antig. 302. 

Budginent, (judicium, quafi juris dictum) Is the de- 
termination or fentence of the judges upon the fuit, Ge, 
and the ancient words of judgments are, confideratum ef per 
curiam, Fc. becaule judgment is ever given by the court 
upon due confideration had of the record and matter be- 
fore them. 1 Inf. 39. Of judgments, fome are final, 
and fome not, 7c. And a judgment may be given not 
only upon trial of the ifue; but by default, nihil dicit, 
confeffian, or on demurrer > and outlazvry is a judgment in it- 
felf. 1 Inf: 167: 2 Inf. 236. Finch. 457. There is 
likewife judgment for departing in de/pight of the court, with- 
out leave, in common recoveries, êF.. And after an ifue 
joined in a caufe to be tried by the plaintiff and defendant, 
the plaintiff may, (if he will,) without going to trial or 
any verdict, accept of a judgment from the’ defendant, 
which judgment muft be by relicta verificatione cognovit ac- 
tionem : but on this judgment error may be brought with- 
out. putting in bail, which it may not on judgment after 
verdi&. 2 Lill. Abr. 104. 

Judgment is fometimes had with a ceffat executio; and if 
the defendant gives a judgment, with ftay of execution, 
till a certain day, the plaintiff may notwithftanding fue 
forth a‘capias or a fieri facias into the county where the 
a¢tion is laid, returnable before the day, to enable him 
at that day to take a tefatum againft the defendant; tho’ 
he fhall not in that cafe fue out a capias to warrant a frire 
JFacias again the bail. Pach.. 22 Car. z. If debt be 
brought againft an executor upon the bond of the teftator, 
and he pleads plene adminiftravit, this is a confeffion of the 
debt.;, and the plaintiff may have judgment with a cefat 
executio, till the defendants hath affets. 4 Rep. 2 2 Nelf. 
Abr. 1052. 

On interlocutory judgments, upon dilatory pleas, it is in 

many cafes re/pondeat oufter, to anf{wer over; and if the 
plaintiff or defendant die after interlocutory judgment, the 
action fhall not abate. Stat. 8 G9 W.3. c. 11. Judg- 
ment.upon a demurrer to a declaration, Sc. is no bar to 
any other action ; decaufe it is not on the merits, and the 
plaintiff may afterwards make his declaration right, and 
then proceed. 2 Li//. 113, But other judgments may be 
pleaded in bar to any other action for the fame caufe; and 
judgment \ in an inferior court, may be alledged in bar to ap 
action. in a fuperior court. 2 Lev. 93. A judgment on 
nil dicit, i in cafe, trefpafs, or covenant, &Jc. is not perfect, 
until writ of enquiry of damages taken out and executed 
upon it, of which notice is to be given the defendant, 
and the time of execution, &c. Butin debt, it is a per- 
fe&t judgment as fon as figned, e. and there needs no 

writ of enquiry. 2 Lil/. 105. 

Where damages are given upon a judgment without trial, 
there hall iffve out a writ of enquiry of damages; and 
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when judgment is given on trial of the ifue; 
gives damages, without writ of enquiry, 1 dnp. 
Judgment final ought not to be given upon default in a 
actions; but a grand cape upon default before ee 
and a petit cape on default after appearance. 1 Lew. 1c 

If in debt, part is found for the plaintiff, and the c 
fendant acquitted of the refidue, the judgment mutt be 
quod quer. in mifericordia for that part whereof the de 
tendant is acquitted. Cro. Eliz, 699. But the ftatute 
40 5 W. M. c. rz. takes away the capiatur in pies 
aflault, falfe imprifonment, &c. and there is in’ lieuw 
thereof 6s. 84. paid to the fecondary for the fine before. 
he figns judgment, 

All judgments given in any court of real ‘mutt be. 
duly entered: the plaintiff’s attorney, four days after the | 
pofea is brought into court, if the rule for judgment is out, - 
may enter judgment for his client by the courfe of | es 
2 Lill, Abr. 95. After a rule to fign judgment, t 
ought to be four days exclufive of the dag on w 
rule was made, before the judgment is figned, that 
party may have a reafonable time to bring writ of ers 
in C. B. they never give rules for figning: judgment, 
ftay till the guarto die poft, which makes but four days 
clufive. Mod. Caf. 241. A plaintiff got his judg 
figned on the very day, but it was not executed 
the fixth day, fo that the defendant had time 
bring a writ of error, or move any thing in ar 
ment: but the court of B. R. held the figning : 
ment to be irregular, it being before the day ; 
the rules of the court; and tho’ execution was 
afterwards. judgment was fet afide. 5 Mod. 205. 

If a diftringas is returnable within term, and the pa 
&c. is tried two or three days only before the end o 
term, the judgment fhal} be entered that very ten 
there be not four days to move in arret of judg: 
Salk, 77, But if verdié& be given after term, noj 
can be given on it till the next term followin, 

judgment is the at of the court, and the court: 
in term. Mich. 22 Car. B.R. If verdiét paf 
plaintiff, and he will not enter his judgment; : 
by motion of court may oblige him toit 2 
97. The defendant may enforce the plaintiff to enter 
judgment, to the end he may plead it toa fa 
Latch. 216. 1 Danu, 722, Palm. 281. So if t 
fendant wants to bring a writ of error. Fudge si 
only to be figned by a Judge, but entered of re 
fore ‘which they are not judgments: and im a, 
given to recover a fum of money, the fum muft be entere 
in words at length; and not in figures, which may 
eafily altered; and a judgment was reverfed, bee 
time when given was in figures, and the fum 
prefed in figures, Sc. But the court may 
judgments of the fame term, becaufe the term 
day in law ; tho’ they may not do it in another 
103. 3 Lew. 430. If a judgment be un 
the court will vacate the judgment, and rekto 
damnified ; if not, punifh the offender 
the courfe of the court to vacate a jada 
the term. Pafeh. 16567 = 

By ftatute, if the plaintif die before jit 
not hinder the judgment being ‘entered, prov: 
done within two. terms after verdi&t. 17 Car. 
A judgment entered in C. B. fhall relate to th 
of the term, and be a judgment from that tin 

judgment in B: R, fhall relate only to the frt r 
term. Cro. Car. 102. If a rule be given for 

fendant to plead ata certain day, and he do. 
accordingly, the plaintiff may enter judgment agai 
without moving the court; tho’ in real actions, a 
minal caufes, on indiétments, Ee. there muft be 
tion in court for a peremptory rule. 2 Zida 
plaintif, after he hath figned judgment 
fendant, may waive if it he will, and ace 
from the defendant. Vin. 23 Car. B, R. 

Ifa judgment be obtained, but the plain 
take out execution within a year and a day, 
muft be revived by fire facias. If any thi 
in a judgment, which is not mentioned in t 
declaration, the judgment isnot good. 2 ‘Bill. 
where it appears upon the record, that the plat: 
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‘Bion, he hall never have judgment. 8 Rep. 
aha: cafe the court-may give judgment for the 
ite 1 Ploayd. 66.  Altho’ it appear to the court 
the defendant’s title is not good, if the plaintiff in 
ec laration háth:not-:fet forth a'good title for himfelf, 
it fhall never give him judgment. .2 Lill. 98. 
e plaintiff deftrays: ithe defendant’s title, if he gives 
other title by pleading, c. the defendant: fhall 
ent 5 for the court afé to judge upon: the whole 
Rep. 90s But if. aétion of trefpafs is brought 
done in lands belonging to fach a houfe, 
atthe trial that the plaintiff had no title to 
sithe court cannot give judgment’ to turn him 
pol eflion, becaufe that was not judicially before 
3. alk. 2138. n a. ee 
lebt.on {pecialty; Pharm bole-and:exatt Jum mutt be de- 
Oruthe judgment upon: it will not be good! '93 
1. (If more be in thes judgment than the plaintiff 
sit is erroneous; tho’ this may be es ar a 
spuna for partsi 2 Lill: 272 
is- found againft one party in a fuit, er fièr 
other, judgment may be for the. plaintiff to re- 
ft him. where. the matter is found; and a xi] 
er billam be entered againtt the plaintiff as to the 
und. 216. And when feveral damages are 
eaintt feveral defendants, the plaintiff may enter 
asto one of the defendants, ic. and have 
o aint one only for the damages againft'him. °3 
In trefpafs.and affault againit three perfons, 
ifeverally, and are found guilty, and entire da- 
are g iven, the judgment i is goodi; and where there is 
judgment „for. the damages - again{t feveral, the 
a his election againit which he will take 
Hit Ce „Jac. 384. aT Cro, Eliz. 118. “If one 


nis; an infant, the: whole judgment is id ; 
g entire cannot be divided) -except the infant 
xecutor with the other party. 2 Lill. 
pment is entire, it cannot be divided, to iake. 
of it. good, and ‘another > spart thereof erroneous ; 
e not an entire judgment, it mays“ bids “On 
amages areto be recovered, if the declara- 
) drin part, ‘and infuficient in part, and the 
td emurs upon the entire declaration ; the plain- 
e judgment for that which is welllaid, “and be 
) Bate 62 Saunds 379 > And if in’ action of 
three bonds, it, appears that! one of ‘them >is 
c. the plaintiff fhall, have judgment for the 
1, Saund,.286.° 
a judgment i is partly by the Common: law, atid 
ute, the judgment at Common law may re- 
e compleat, without the other. 1 Salk. z4. 
there are two diftinét judgments, one at Common 
erfed on a writ of error. Annaly 50. 
er) lgment ought to be compleat and formal’: one 
ent cannot determine another judgment; and the 
not give a judgment againit law, although 
and defendant do agree to it. 1; Salk. 213. 
Trin. 23 Car. B.R. In adtions perfo- 
| given againit the plaintiff upon any plea to 
peremptory. Fenk. Cent. 52. If the de- 
not deny the debt, or other matter in fuit, 
yours to elude the action by infutticient plead- 
s cafe, if it be found for the plaintiff, he fhall 
but not vice verfa, if for the defendant, 
atter of the fuit is not fully and fufficiently 
n fome meafure confeffed by the infufficient 
if aP. Judgment may not be given. for the 
nan infufiicient bar, if the replication be fo, 
itle; bat a judgment fhall not be fet afide 
ding a point collateral to the ifue. Hod. 8, 
‘upon an obligation, the defendant pleaded 
dit on a condition to be performed by 
hich he had not done, and therefore it was 
the jury found for the defendant, that the 
eH performed, yet the: -plaintiff had judg- 
x the defendant’s plea confeffes it to be his deed, 
lie goe, not difprove it, and the ifue is deed 
d, ce. Fenk. Cent. 102. 
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| fet the eosment afide, but did the execution, 


the other by ftatute, one may be affirmed, and | 
|S non fum informatus, le? 


Here the plaintiff 
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hath his judgment upon the defendant’s confeffion, not 
upon the verdict. Téid. 

A judgment contrary to the verdiét found in the caufe 
is generally void ; for it is to be warranted by the verdiét. 
Mich. 22 Car. B. R. There may be cafes where judg- 
ment thay be given for one of the parties contrary to the 
verdict ; as where the defendant pleads fuch a plea as in 


‘effect acknowledges the demand, there tho” there fhould 


be a verdié for defendant, judgment fhall be for the 


plaintiff, or the judge of Nif prius may refufe to try it. 


Annaly 250: If a verdict is“ imperfeét, judgment can- 
not/be given upon it; and for the incertainty of the 
verdict; judgment may be void. 2 Lill. 111. “Raym. 
220. Action of debt lics upon a good judgment, as well 
lafter writ of error brought as before. Raym. 100, 2 
Mod, 127. In attions of debt on bonds, a rule may be 
made to Lay proceedings on payment of principal, intereft 
and ‘cofts..° Mod. Ca. 60. If a judgment is recovered 
jointly againft three defendants, the plaintiff cannot bring 
action of debt upon that judgment againft one’ alone. 
2 Leon. 220. ‘A’ plaintiff fhall not have a new action of 
debt on the fame bond, &e. after judgment had 6n it, as 
long “ds ‘the judgment isin force, 6 Rep. 2. “2 Nel/. 
Abr. 1056.’ An erronéous® judgment in Chancery is re- 
verfible in BR. Dyer 315. And if the Houfe of Lords 
reverfe a judgment of B. R. the Lords aré to enter the 
new judgment, and not the court of B.R. who by the 
firft judgment had executed their authority. Trin. 6'Ann. 
B.R. 1 Salk. 403. Judgments are to continue, na 
they fhall-be attaint by “error. Stat. 4 M. 4. cap. 2 
And after verdi& given in any court of record, there mali 
be no {tay of judgment for want of form in a writ, count, 
éc: ormiftaking the name of either party, fu of money, 
day, month, year, &c. rightly named in ‘any writ or re- 
cord preceding, Se. ` 18 Eliz. cap. 14. 16 & 17 Car. 
De gE S 

A fmall.miftake in the title of a declaration i is not a 
reafon to fet afide the judgment, and the: roll 3 may be 
right. Wilf, par. t. 104. 

A regular judgment in a crown caufe gel be fú 
afide on payment of colts, 1b. 163. 

L Where there is a judgment and ‘no fe gtTRES itall not 
be fet afide on an affidavit of 2 matter relative to the merits 
which might have been pleaded. Annab 157. > 

Where the condition of a bond was, that the ‘money 
was not to be paid till a future day, and the comuiee by 
virtue of! a*warrant of attorney entered judgment, ‘and 
took out execution before’ the day, the court would not 
Ibid. 
270. - ; 

The Stat 8 W. 3. ¢ 11. orders judgment for cofts, 
upon demurrers, and on fuing writs of error, where the 
former judgement is affirmed, 6c. And the ftatutes of 
jeofails extend to judgments upon nihil dicit, confeffion, 
4 igh c. 16. See Error; 
Jeofail, and liue. 

Judgments acknowledged foz Debts: The courfe 
for one to acknowledge a judgment for debt, is for him 
that doth acknowledge it, to give a warrant of attorney 
to fome attorney of that court where the judgment i is to 
be acknowledged, to appear for him at his fuit, againft 
the party who is to have the judgment acknowledged unto 
him, ;. and alfo to file common bail, and receive a decla- 
ration, and then plead non Jum informatus, Gc. or to let 
it pafs by nihil dicit ; wheréupon judgment is entered for 
wantjof a plea. 2 Lill 105. If one gives a warrant 
of attorney to confefs judgment, and ‘dies before it is 
confefled, this is a countermand of the warrant, 1 Ventr. 
310. Tho’ the courts have, on -motion, allowed judg- 
ment to be entered up.—Where they may be entered after 
the party’s death, fee Aznaly 158.—But the rule does not 
hold in adverfary fuits. © Jdi¢@. 183. If a feme fole gives 
warrant of attorney to confefs judoment, and marries 
before it is entered, the warrant is alfo countermanded ; 
and judgment fhall not be entered againit hufband and 
wife. 1 Salk. 399. 

; Aman under arreft gives watrant of attorney to confefs 
a judgment ;"if no attorney for the defendant'is then pre- 
fent, the court, on a fuppofiti on-that the judgment was 
obtained by force or fear, will fer afide the fame. 
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Salk. 402. It has been adjudged, that if one under afrelt 
gives awarrantto.confefs judgment, ifan-dttorney be tot 
by, it is ill: and fo it is if one\be feemingly difcharged, 
\with defign.that he:fhould give.a-warrant-of attorney to 
confefs a judgment: but if one arrefted by procefs of an 
inferior \court,gives..a yvarrant for confefling judgment 
in that court, B» R. will not-fet it afide, tha’ an-attorney 
benot:prefent. Mich. 2.Ann. Mod: Caf.85... And where 
one has. been in prifon fome time, and he confefles judg- 
ment to; his .creditor voluntarily; that judgment fhall 
ftand,.altho’ there be no attorney: \Farefley’s Rep. rig. 
A. judgment confefled upon terms, being in effect condi- 
tional, the court;will fee the terms performed: but'where 
a judgment is acknowledged abfolutely, and a fubfequent 
‘agreement is) made, .this does, not jaffect the judgment, 
„and the court will.take no notice of it. did. 400. If 
„a warrant be to.enter judgment.as of fuch a term, or any 
time. after; the attorney may enter it at any time during 
:dife; but without thofe words the judgment muft be entered 
the term, expreffed.in the warrant: and if ino term be 
mentioned, pit: may be intended the next term, 1 Mod.1. 
Orit has. been,held, it may. be entered within a year after 
the.date of, it:. and if judgment upon a, warrant of attor- 
ney be not entered within the year, it.cannot be done 
without. leave, of. the cout, on motion and affidavit made 
of the party’s being living, and the debt mot fatisfied. 
2 Lill. Abr. 118.\,.2 Show, 253. It is dangerous to take 
a, judgment acknowledged in the vacation, .as: of the 
preceding term,; and if any fuch judgment be taken, the 
warrant of attorney. to. confefs the {fame mutt bear date 
before, or in the term whereof it is confeffed'; but the 
fafelt way is to.make it.a judgment of the: fubfequent 
term. 2 Lill. 103. i TE 
_ By Holt Chief Juftice, If one will enter a judgment as 
of a precedent, term, he muft actually enter it before the 
fein. day of the fucceeding term: and if judgment. be 
figned in Hilary term. and in the fubfequent vacation 
the.defendant fells lands, if before the Efsin of Eafer 
term, the plaintiff enters,his judgment, it thall.affeé&t the 
lands in the hands of the purchafer; and if one enters 
judgment {o in vacation, when the party is dead, the 
judgment fhall be good by relation, if he was living in 
the precedentiterm. 1 Salk. 401. - Law of Securities 74. 
On complaints for delay of entering judgments, the fame 
fhall be examined. into by commiflioners and ordered to be 
entered, €c. by the Srat. 14 Ed. 3. and by 29 Car. 
2. t. 3. Judgments, as againft purchafers, fhall only 
telate to the day of figning. -29 Car. 2..¢. 3. fef. 15. 
If any perfon having acknowledged or fuffered a judg- 
ment as a fecurity for money, afterwards on borrowing 
other money of another, mortgage his lands, &c. with- 
out giving notice ef fuch judgment, unlefs he pay it off 
in fix months, he fhall forfeit his equity of redemption, 
Ec. 4 W.E M.e. 16. The particular times of en- 
tering judgments of debt, by confeflion, non /um informa- 
tus, €Fc, and-docketting them after every term, by the 
clerks of courts, €%c. is directed under the penalty of 
rool. by Stat. 4 & 5 W. &@ M. cap, 20. And no judg- 
ment fhall affect purchafers of lands and mortgagees till 
docketted ; nor have any preference againft heirs, execu- 
tors, &c. in the adminiftration of eftates. Jéid. Upon 
figning judgment 65. 8d. is to be paid the proper officer, 
in fatisfaction of the capiatur fine, fc. 5 SOW. M. 
¢. 12. To fearch for judgments a fee is paid of 44..a 
term. 

On judgments, a releafe of errors is ufually entered 
into at the time of the warrant of attorney given, or judg~ 
ment had. And in cafe.of feveral judgments, if two are 
given in one term, and the laft is firft executed, that cre- 
ditor hath the beft title. Latch..53. When a judgment 
is fatisfied, it is to be acknowledged on record by attor- 
ney, &c. Acknowledging a judgment in the name of 
another, who is not privy or confenting to the fame, is 
felony. Stat 21 Fat... cap. 26. 

Judgment in criminal Cafes. No man can be at- 
tainted of treafon or felony, but on judgment by exprefs 
fentence, or by outlawry, or abjuration, 2 Hawk. 447. 
And a perfon fhall not have two judgments for one offence ; 
for in outlawry which is a judgment, execution fhall be 
awarded again{t the offender, but no fentence pronounced. 
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Finch 389, 467. But one conviéted of a fcandalous libel; 
had judgment to~pay -a fine, ahd to go’ to all the courts 
iu Wefminfter-Hall with a‘paper in’ his hat) fignifying his 
crime; and on-his behaving impudently, his punifhment 
was encreafed. » i Salk: 401,°| Nojudgment or punifhment 
can be inflicted unknown to our laws ; ‘bat only’ by att'of 
parliament. Dalif. 20. | And the ‘law makes no diftinc- 
tion, in fixed and lated judgments, between a peerand a 
commoner}; or between. a‘common dnd ofdinary café ahd 
one-extraordinary. ` 2) Hanots443.' "Judgment cannot be 
given for a corporal punifhment, in the abfence*of the 
party. 1 Salky oos Tho’ perfons may have judgment 
to'be fined in their abfencey having a’ clerk in‘¢ourt'to 
undertake for the fine. o 1 Sa/é. 56. Judément ih high 
treafon is for the offender to bevdrawnj ‘hanged, hisen- 
trails taken out and burnt, his head cut off, and’ 
quartered, c. -In petit treafonj’to be drawn! to! the 
place of execution and hanged; ‘anda woman in all cafes 
of high and. petit treafon, ‘to be drawn and bumt. “A 
man, or womin. for felony, tis :to be hanged by the netk 
till dead. Miifprifion of treafon is ‘liable to imprifonmeat 


for! life. In- preemunire, the party offending isto'be’ out 


of the King’s protection, \and his body to'remainiia prifon 
during the King’s 'pleafure,»€%c. ‘And: for ‘mifprifion of 
felony, fine and »imprifonment is *infliéted,’ “2 Haws, 
443, 444. '. For crimes and mifdemeanots of an infatious 
nature ; perjury or forgery at Common law, grof cheats, 
confpiracy,: keeping ‘bawdy-houfes, &e. the jud 


Sew z Hawk: 445. See Execution in Criminal Cafes, 
As to the feveral kinds of judgments, vide 1 Hawéi P.G. 
5791779 184; 193, 196. “z Hawk. P.C. 380; 442,°3, 
455-3 Infl. 210511512, 13, 14,16; t8, 19, 20; 222, 
disi 1: Haki PoC 375% Í Ea inea YN RAUN 
Judgment arretted, In civil and criminal cafes. See 
Arreft of Judgment. 7 t oho BE ASS RD S 
| Zudginenr oz Trial by the Holy Crofs, Was a Bini 

in \ecclefiaftical cafes) anciehtlyrin ufe among the Saxo 
Creff. Church Hiffo 960. W TO3899K 7 MUO BE 

Buricatozes terrarum, Are perfons in the county pa- 
latine of Cheffer,! ;whovon a writ of error out ‘of Chance 
are to confider of the judgment given there, and refort 
it; and if they do not, and it be found erroneous,” the 
forfeit 100/, to the King by the’ cuftom, “Dyer 34 b 
Fenk. Cent. 71. Bia! anid, 

| Judices fifcales ; So Polydore Virgil calls TO 
Dudley, who weré employed by Hen. 7. for taking 
benefit of penal ftatutes, and were put to death by Hem 8. 
See Lord Herd. Hi 8. fol. 5, 6.) 1 2 Ee 

Judicial decifions, opinions.or determinations, as faras 
they refer to» the Taws'ofthis'kingdom, are for the in: 
ter of them of three kinds.«* rt, They are either fuch as 
have their-reafons: /ag/y'in thé laws ‘and cultoms of this 
kingdom ; as who-thall fucteed as heir to’ the anceftor; 
what ‘is the-cetemony requifite ‘for’ pafing a freehold 
what eftate) and how much the wife thall have for her 
dower? And: many fuch : matters, ‘wherein the antient 
and èxprefèd laws of the kingdom give an exprefs de 
fion, and the’ judge: feems only ‘the’ initrument to pro- 
nounce ‘it ;: and in 'thofe things’ the law or cuftom of the 
realm is the only rule to judge by, and in reférencé'to 
thofe matters, the decifions of: courts arè the confervato. 
ries and evidences of thofé laws.’ Or zdly; They arè 
fuch decifions, as by way of: deduction and illation uj 
thofe laws are formed or deduced; as ‘for the pu 
Whether of an ‘eftate thus or thus limited’ the ‘wife fhal 
be endowed ? Whether if thus or'thas limited; the h 
may be barred? And an ‘infinite number’ öf the liké 
complicated queftions. And herein ‘the ‘rile of decific’ 
is; firk, the Common law ‘and ‘ctiftom of the reat 
which ‘is the great /ub/ratunt that is to ‘be’ maintaiie a 
then authorities of decifions of former times in the fame 
or the like cafes ; and then the reafon of the thing itfelk 
3dly, Or they are fuch as ‘feem to have no other guide t 
but the common reafon of the thing, wnlefs the fame point 
has been formerly "decided, asin the expofition of the 
intention of claufes in deeds, wills, Covenants, e 
where the very fenie of the words, and their pofitions and 
relations give a rational account of thé meaning of the parties; — 
and in {ch cafes the judge does much et poe ae 

2 Lor TOD v 3 0 Uy 


-are diferetionary ‘in the court, by fine, Clad Cale 













4 


Rp > 





= iat a bafe grave gtammarian or logician, or other pru- 
„dent man could ; for in.many cafes there bave: been tor- 
mer refolutions, either, in points or agreeing in recaton or 
i With the cafe in queftion ; or perhaps the cliufe 
tabe expounded. is mingled with fome term or clauies 
„that requ the knowledge of the law to, help out with 
_ the confiragtion or expofition ; both which often happen 
F the ame cafe; therefore it requires the knowledge of 
_ the law. to. render and expound fuch clauies and fenvences; 






ans ap UFA good common lawyer isthe belt expofisor 
x „dugh claule, Sce. Hale's Hi. Com. , Law 168,3169. 
hs pe to.130, 140, 6c. 


„An extra-judicial opinion given in, or out of court, is 

„0O more than the prolazu or iaying of him who gives it, 
te gan be taken for is gpinion, unleis every, thing 
Bars ae pigale muit, pais as the ipeaker’s opinion, 

i KER a SARA ; : e 

vane opinion given in court, if not neceflary. to the 

judgment given of record, but chat it might have been 


fre given, if no fuch, or a con rary opinion.had been 


1 
0 


a ached, 38,no. judicial opinion, nor more than a gratis 
di&um. But an opinion, tho’ erioncous, concluding 
Hills judgment, is a judicial opinion, becaufe de- 
divered under the {anciion oi the judges oath upon deli- 
beration, which afiures that it is or was, when delivered, 
the prituen.© the deliverer. `; Iéid. 

Buniciat - ger, By the long and uniform ufage of 


many, s, our Kings hive dejegated their whole judicial 
as judges of their feveral courts; which are the 


a ve gained ‘a Anzu and ft ted juriidi¢tion, regulated 
PNE 


‘annor slr bui by act of parliament. Black. Com... 
judicial, from, the legiflative and executive 
ate, ice Monte/guiew L’E/prit des Loix Liv. 


Latrits. ‘The capias and all other fubfequent 
riginal writ, not iiluing out of Chancery, but 
court into which the original was returnable, 





that court, and not under the Great Seal of England; 

d are tefed, not in the King’s name, but in that of 
‘he Chick Juitice only. Black. Com. 3 V. 282. 

ciuin Wei, The judgment of God; fo our an- 

se ge called thofe now prohibited trials of ordeal, and 

its feveral kinds, Si se Ju er defendere nox poffet judicio 

dei, Fils, agua vel ferro, fieret de eo juftitia. Leges 


Edw. € an c. 16. See Spelman’s Glofary on this word, 
and Dr. Brady in his Glofary, at the end of his Jntrodud. 
o Eng. See Suthdore, and Black. Com. 4 V. 336. 





keret; i.e. 


he vo 


plough. Gale 760. 


Zjuncarez To flrew rufhes, as was of old:the ctiftom of 
accomodating the parochial church, and the very bed- 
chamber of prineess——Terra in Ailestury tenentur per 
Jervitium inveniendt domino Regi (um Venerit apud Ailesbury 
in afiate firamen ad deum Juum & preter hoc herbam ah 
juncandam cameram fuam.—Pat. 14 Ed. 1. 

Juncarias or Zonearia, (from juncus; the Latin word 
for a ruth;) Is a foil or place where ruthes grow. Co. 
Litt. fol. 5. Cum pifcariis, turbariis, juncariis, & com- 
munious ‘pafturis ad meffuagium pradiium pertin’, Pat. 
6 Ed. 3. p. 1: ms 25. 

FZuntium junta, A meafure of falt. z Mon. Ang. fs 


9: 
$ Jura regelia. -See Regalia. 

‘Jurats, (jurati) Are in nature of aldermen, for the 
government of many corporations. As Romney Marfh is 
incorpo:ate of one bailiit, twenty-four jurats; and the com- 
monalty thereof, by Chart. 1. Ed. 4. And we read of the 
mayor and jurats of Maidfone, Rye, Winchel/ea, &c. Alfo 
Ferfey hath a bailiff and twelve jurats, or {worn afliftants, 
to govern thatifland. The name istaken from the French; 
for in France, among others, there are major &F jurati, (5c. 
They are mentioned in the Stat. 2 & 3 Ed. 6..¢. 30. 
And fee 13 Ed. 1. cap. 26. : 

Jure dibino right to the throne, A doétrine long fince 

exploded,—and now univerfally denied. See Black. Com- 
tF. 191. 
` Jure dibino right to tithes. 
faith, in-his Com. 27. 25. 
& I will not put the title of the clergy to tithes upon 
any divine right ; though fuch a right certainly com- 
menced, and I believe as certainly ceafed, with the 
‘© Jewith theocracy. Yet an honourable and competent 
‘© maintenance for the minifters of the gofpel is, un- 
e doubtedly, jure divino; whatever the particular mode 
« of that ma.ntenance may be,” Ee. e. 

Juridical Days, (dies juridici) Days in court, on 
which the law.was adminiftred. See Day. 

Burifpittion (juri/digio) Is an authority or power, 
which a man-hath to do juftice in caufes of complaint 
brought before him: of which there are two kinds ; -the 
one, which a perfon hath by reafon of his fee, and by 
virtue thereof doth right in all plaints, concerning the 
lands within his fee ; the other is a jurifdiction given. by 
the prince to a bailiff, as divided by the Normans ; and by 
him whom they called a bailiff, we may underftand all 
who have commiffion from the King to give judgment in 
any caufe. Cuffum. Normand. cap. 2. The courts and 
judges at Weflminfter have jurifdiction all over Englands 
and are.not reftrained to any county or place: but all 
other courts are confined to their particular jusifdictions 3 
which if they exceed, whatever they do is erroneous, 2 
Lill. Abr. 120. ‘There are three forts of inferior jurif- 
dictions ; the firt whereof is tenera placita, which is the 
loweft, and the party may either {ue there, or in the 
King’s courts: the fecond is conufance of pleas; and by 
this a right is vefted in the lord of the tranchife to hold 
pleas; and he is the only perfon that can take advantage 
of it, by claiming his franchife: the third fort is an 
exempt jurifdiGion ; as where the King grants to fome city, 
that the inhabitants fhall be fed within their city, and 
not elfewhere; tho’ there is no jurifdiétion, which can 
withftand a certiorari to the fuperior courts. 3 Salk. 792 
80, And a court fhall not be prefumed to have a jurif- 
di€tion, where it doth not appear to have one. 2 Hawk 

? If an aétion is brought in a corporate town, and the 
plaint fheweth net that the matter arifes infra juri/didio- 
nem of the court, it will be wrong, tho’ the town be in the 
margin ; but the county ferves'in the margin for the fu- 
perior courts. ‘Fenk. Cent. 322. The declaration ina 
bafe court muft alledge, that the goods were fold and de- 
livered qwithin the jurifdiGion thereof, as well as that the 
defendant promifed within it, Wilf par. 2. 16. 

After a verdict for the plaintiff in C. B. for lefs than 
405, the defendant may enter a fuggeftion on the roll 
that he refided in Middlefex, which, if true, the ÇC. B. 
hath no jurifdiétion, by the late fatyte, touching the county 
court of Middlefex. Ib. 68. 


As to this, Blackfope 


Where 
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Where commiffioners or inferior jurifdictions, whofe 
' powers are limited, affume a jurifdiction they have not, 
_ the law gives an action againft them. Wil. 382. 
As to the jurifdiction of the King’s Bench in the prin- 
Š cipality of Wales, fee ib. par. 1. 193. 
Altho’ a cafe be debated and have judgment in the Spi- 
. ritual courts, yet the King’s .courts may afterwards dif- 
cufs the fame matter. Artic. Cleri, Stati 9.Ed. 2. ¢. 6. 
In fome caufes, the Spiritual and Temporal courts have a 
concurrent jurifdiction. See Black. Com, 34. 111. 40. 
` 418, °419. 

FJuris utrum, Is a writ which lies for the parfon of the 
charch, whofe ptedeceflor hath alienated the lands and te- 
nements thereof. F. N. B..48.~ And the, writ juris utrum 
dhall be granted -to try, whether» freg alms belong to a 
“church, where they are transferred, £ By Stat. 18 Edar. 
“ec. 24. If a man intrude into ares or tenements, after 
the death of a parfon, the fucceflor fhall haye: this writ : 
fo if a parfon be diffeifed of lands, parcel of ‘his rectory, 












“and dieth, his fucceifor hall have a juris. utrum. New |. 


Nat. Br, 109. Butif a parfon receive,rent of the tenant 
öf the land, which is aliened by his predeceffor, he fhall 
not ATIE have a writ of juris utrum ; but his. fucceflor 
fhall have it: Zeid. 111. “A vicar fhall have a juris utrum 
againft a parfon for the glebe of his vicarage, which is 
part of the fame church: And the plaintif ought to be 
named parfon or vicar, or fuch name in right of which he 
„bringeth his action. Ibid. „Sce ftat.. Wefim.2.. 13 Ed: 
PANZA And TA La. 3. tary Lert 7. $6, Black. Com 
By ez, 

Furnaic, The ae pat or diary of accounts in a. .reli- 
“gious: houfe—— Ur pater per jurnale oc. anno ut 
Patt per predi@um. jurnale.. Paroch. Antig.: p. 571 
“From the French jour, a day ; whence journey was at firit 
‘properly but one day's travel. And our ploughmen now 
ufe the word ina itri& and original fenfe; for they , call 
one day’s travel, or work at plough, a journey or journe. 
‘Hence a journeyman is one who works by. the day, Sc. 
Cowell. 

Biurnedum, A journey; or one day’s, travelling..—— 
Cowell, 

Buroz, ( jurator) Ts one of thofe perfons who are fworn 
on a jury; and the law requires the returning of able and 
faficient jurors, 16 & 17 Car. 2. c. 3. 

Bury, (jurata, from the Lat. jurare, to fwear) Sig- 
nifies a certain number of men {worn to inguire of, and. 
try the matter of fact, and declare the truth upon Juch. 
evidence-as fhall be delivered them in a-caufe: And they 
are {worn judges upon evidence ix matter of fad. The 
privilege of trial by jury, is of great antiquity in this 
kingdom ; fome, writers will have it that juries. were in 
ufe among the Britains ; but it is more probable that this 
trial was introduced by the Saxons: Yet fome fay that we } 
had our trials by jury from the-Greets ;, (the firft trial by a 
jury of twelve, being in Greece.) By the laws of King 
Ethelred, itis apparent that juries were in ufe. many years 
before the Conqueft.; and they are, -as it were, incorporated 
with our conftitution, being the moft valuable part of it; for 
without them no man’s life can be impeached, (unlefs 
by parliament) and no one’s liberty or property ought 
to be taken from him. And thefe juries are not only ufed 
in the circuits of the judges, but in other courts and mat- | 
ters: Asif a coroner inquire how a perfon killed came by 
his death, he doth it by jury 5 and the juftices of peace in 
their quarter-feffions, ‘the theriff in his County-Court, the 
fteward of a Court-Leet or Court-Baron, €&c. if they in- 





quire of any offence, or decide any caufe between party | 
And at the gene- 


and party, they do it in like manner: 
ral affifes there are ufually many juries, becaufe there are 
many caufes, civil and criminal, to be tried; whereof 
one is called the Grand Fury, and the reft Petit eae of 
Which it is faid there fhould be one for every hundiga 

Lamb. Eiren. pag. 384- 

Anciently the jury as well in Common Pleas, as Pleas 
of the Crown, were zwelve knights, according to Glanvill 
and Brađon: And to make a jury in a writ of right, 
called the Grand Afife, there muft be fixteen, viz. Sour 
Ruights, and twelve others. Finch 412. The grand jury 
generally confits of twenty-four men of greater quality 
than the other, chofen indifferently out of the whole 


4 


county by the fherif; and the petit jury confi 


impanelled in criminal cafes, called the Fury vl Li 
Death : The grand jury find the bills ofindiément z 
criminals, and the petit jury convict them by verdict 


cording to their verdict the judgment palfeth. ` 


juries ; and infants, ‘perfons feventy years old, “cler 


pim worm on great aflifes, and in attaints, 


‘in the fame county, ‘by 4°69 5 W. 3 M. c 


be by freemen worth’ 407. in goods, by the rie 
1¢..43.3 Panels of juries returned to inquire for’ the E 


ferve, on juries, between the ages: of twenty-o 


| to ferve on a jury, unlefs he hath been duly JSummone 






















































twelve men, of egual condition with the party i 


the giving whereof all the twelve muff agree; an 


92 he 
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By the Common law jurymen are to be anhi e a 
cafys for trial of general iffues, from the ue where 
the fact was done. 8. P: C. 154: And juryme 
be freemen, indifferent, and not ‘outlawed. or D 
aliens, men attainted ‘of any crime, ought’ ‘not to na gi 


men, ‘apothecaries, Gc. are exempted by law fro 
ving upon juries. 3 Infl: 221. 2 Inf. 447.. "R 
the realm, and all above them, are not to, ferve 


a or the King’s grant, Ge. 
„But fuch’ as ‘have charters of exemptio 


their oath is requilite, 52 H. 3. c. 14. 

By ftatute, jurors impanelled are to’ be the 
bours; moft Jufficient’ and leait Jufpicious 5. or the o 
{hall forfeit: double damages. hi 
qualification by 13 Ed. 1. was 40s. “See AM 
which was encreafed to 4 /. per Annum ‘by 27° 
and is made 10/. per Annum freehold or co 


cities; boroughs, and corporate towns ; are’e 
of this laft act : And trials of felons in ? corpora 


may be reformed by the judges of gaol-delivery, 
Hens OS OL KZ. 4 
“ \Furymen not appearing fhall forfeit iffues, 
no reafonable excufe for theirdefaults, viz. 55 n 
writ, upon the fecond to's. and thethird wail 
35 H. 8. c. 6. |'Tho’: nojury is to appear at 
for .a trial, when -the offence was committed 
off ; except the Attorney General require 
c.g, )Conftables of parithes, &c. at’ Miche 
feflions yearly, are-‘to‘¥eturn to the’ aeea 
tof the names: and’ places’ of abode of ‘perfon 


feventy,. attefted upon cath, ow pain of “fo: on 
And the juttices. of -peace fhall order the ‘cle 
peace to deliver a duplicate of thofe lifts to 
&c., And fheriffsare to impanel no other perfor 
the penalty ofz zoiet 7 SF 8W.3. 
c. 18. No fheriff, bailiff, @c. fhall return 


alt 


As 


days, before the day“ of appearance ; ‘nor 
money, or other reward to excufe. ‘the appear 
jutyman, on pain of forfeiting 10%. 4° 
c. 24. If a trial is for any thing whi 
fheriif or under-fheriff, ‘the coroner is’ 
And the procefs to` bring in the jury i 
tringas jurat? and in C. B. venire fac 
jurator : Upon the wenire, the theriff, Efc. 
juryin_a panel, (or little piece of parchment,) anne: 
the writ, and then goes the writ of habeas corpor, tob 
in the jury; and where after iffue joined, a fuit is 
tinued on the roll, the procefs is to_be conti 
time to’ time againit the jurors. Br. Dif 
If the herif returntwelve jurors only % 
writ, where he ought to have returned t 
cording to the ufage, for {peeding the trial 
lenge, “death or ficknefs, €c. he fhall be amere 
Cents172. Lilts of jurors qualified according to 
(48 5 WAS Mice 24.7 8 8W.3- Gs 32. an 
Ann. c. 18.) are now to be made from ‘the rat 
parih, and fixed on the doors of churches, 
days before the feaft of St. Michael, ‘that pu 4, 
may be given of perfons qualified omined, ne 
inferted who are not fô, Se and the lifts’ 
by the juilices of peace in quarter-feffio s. 
to be delivered to thedheriffs of counties, 
the peace ; the names contained in which tha 





ed ot by the fheriffs in a bool, with their addi- | 
_ tions, and places of abode, 2. If any fheriff thall re- 
een other perfons to ferve on juries ; or the clerk of the 
— affize record any appearance, when the party did not ap- 
' pear, they thall be fined by the judges, not above 10/. 
nor lefs than 40s. ‘The like penalty for taking money to 
excufe perfons from ferving; and the fheriffs may be fined 
= 5/. for returning jurors, who have ferved two years be- 
Pre ie.) 
Sheriffs, on’the return of writs of venire facias; are to 
- annex a panel of the names of a competent number of ju- 
rors named in the lifts, not /e/ than forty-eight in any 
county, nor more than /eventy-two (without direction of 
the judges) who thall be fummoned to ferve at the affifes, 
Gc, and the names of the perfons impanelled fhall be writ 
im feveral diftin& pieces of paper, of equal fize, and be 
_ delivered by the under-fheriff to-the judge’s marfhal, who 
is to'caufe them to be rolled up all in the fame manner, 
and put together in a box; and when any caufe fhall be 
- brought on, fome indifferent perfon is to draw out twelve 
_ of the faid papers of names, who not being challenged, 
fhall be the jury to try the caufe; but if any perfons 
are challenged and fet afide, or fhall not appear, then 
E further number to be drawn till there is a full jury, 
re 
Where a caufe comes on, before the jury in any other 
ae. given their verdict, the court fhall order twelve of 
„the refidue of the papers to be drawn, &c. And jurors 
ý making default in appearance, fhall be fined, not ex- 
ceeding 5 /, nor under 40s. Stat. 3 Geo. 2. c. 25. Per- 
fons having eftates for five hundred years, or ninety-nine 
o years, or other term determinable on lives, é¢. of the 
ONY yearly value of 20/. are declared qualified to ferve on 
_ juries, and to be inferted in the freeholders book, &e. 
_ And fheriffs of any county, or city, fhall not impanel 
- perfons on any jury for the trial of capital offences, that 
_would not be qualified in civil caufes : In London jurors to 
me houfe-keepers, having lands or gcods worth 100/. who 
“may be examined on oath, yc. Thid. Leafeholders on 
ae where the rent is sol. a year, are liable to ferve 
upon juries in the county of Middlefex ; but no perfon 
dall be returned as a juror, who hath ferved two terms 
- before in that county, iy fiat. 4 Geo. 2. c. 7. Vide the 
‘Statutes. 
Either the plaintiff or defendant may ufe their endea- 
yours for any juryman to appear ; ‘but one who is not a 
rt party to the fuit, may not: And an attorney was thrown 
over the bar, becaufe he had given the names of feveral 
 perfons i in writing to the fheriff, whom he would have re- 
ee the jury, and the names of others whom he 
would not have returned. Moor 882. If a _jaryman ap- 
pear, and refufe to be fworn, or refufe to give any ver- 
AY T 
di&, if he endeavours to impofe upon the court, or is 
ilty of any mifbehaviour after departure from the bar, 
y be fined, and attachment iffue againft him. 2 
ke P. C. 145, 146. 
_ After a jaror is fworn, he may not go from the bar xn- 
e evidence is given, for any caufe whatfoever, with- 
e of the court ; and with leave he muft have a keeper 
. 2 Lill. 123, 127. A witnefs may not be 
the jury to recite the fame evidence he gave in 
hen they are gone from the bar. Cro, Eliz. 189. 
a party ae a brief or notes of. the caufe to the 
confider of ; if he doth, he and the jurors may be 
. Moor 815. The Jurymen are not to meddle with 
matters which are not in iflue ; dur they may find a 
eir own knowledge, which is not given in evidence. 
Leon. 121., When the evidence is given, the jury are 
be kept ‘together till they bring in their verdiat, with- 
ech with any, and without meat or drink, fire or 
otherwife than with leave of the court, by con- 
parties ; and the court may give them leave 
ink at the bar, but not out of court. 1 Jn/. 


[f rymen after fworn, either before or after they are 
C OMe their verdié&t, eat and drink, the verdict may be 
ut they are fineable :' And if it be at the charge 
party, the verdi&t is void. Dalif10. Cro. 
. Ifthey agree to caft lots for their verdiét, or 
bring in guilty or Not guilty, as the court fhall feem 
























inclined, they may be fined, 2 Lev. 205: Cro. Blizs 

779. But a jury have been permitted to recall their ver» 
dik as where one was indicted of felony, the jur? 
found him Not guilty, but immediately before they went 
from the bar; they faid they were miftaken, and found 
him guilty, which laft was recotded for their verdict. 
Plowd. 211: 

Furies are fineable, if they are unlawfully dealt with 
to give their verdict ; but they are not fineable for giving 
their verdict contrary to the evidence; or againit the di- 
reGtion of the court; for the law fuppofes the jury may 
have Jome other evidence than what is given in court, and 
they may not only find things of their own knowledge, 
but they go according to their confeiences, Vaugh. 153. 
3 Leow. 147.\ Attaint may lie againft a jury in a civil 
caufe, for going contrary to evidence, in cafe of any cor- 
ruption. Vaugh. 144. And jurors are fubject to no profe- 
cution for giving their verdiéts, except by way of attaint 
for a falfe verdiét ; in which cafe being found guilty, they 
are punifhable by lofs of lands and goods, their houfes 
to be rafed, and their bodies caft into prifon, and the 
party is to be reftored to all that he loft by the verdict ; but 
this punifhment is altered by the frat. 23 Hen. 8. ¢. 3. 
2 Hawk. 147, For a falfe verdict, in that point which is 
merely out of the iffue, the jury may not be fued. Hoè. 
53, 114, 227. Ifa jury find matter zot in ifue or per- 
tinent, it will be void: So if it be againft law and fenfe, 
Se. 

They are to adjudge upon the evidence given ; but 
the jurors may not contradi& what is agreed in pleading 
between the parties; if they do, it fhall be rejected; and 
where the jury finds the fact, but conclude upon it com- 
trary to law, the court may reject the conclufion, 1 
And. 41. 10 Rep. 56. Co. Litt. 2z. Hob. 222. ‘The 
jury may find a thing done in another county, upon a 
general iffue ; and foreign matters done out of the realm, 
Ee. Moor c. 238. Godb. 33. Jurors having once given 
their verdict, altho’ it be imperfeét, fhall not be fworn 
again in the fame iffue, unlefs it bein affife. 2 Cro. 210. 
If a juryman is guilty of bribery, he is difabled to be of 
any affife or jury, and to be imprifoned and ranfomed at 
the King’s will. 5 Ea. 3: c. 10. Furymen accufed of 
bribery, are to be tried prefently by ajury then taken. 34 
Ed. 3. c. 8. And if a juror takes any thing of either 
party to give his verdi&, he fhall pay ten times as much 
as taken; or fuffer a year’s imprifonment. 38 Ed. 3. 
c. 12. But jurymen, where there is a full jury, and they 
try the caufe, are to have their charges allowed them. 2 

Lill. 125. 

If a jury take upon them the knowledge of the law, 
and give a general verditt, it is good; but in cafes of dif- 
ficulty, it is beft and fafeft to find the fpecial matter, and 
leave it to the judges to determine what is the law upon 
the fac. 1 Init. 30. A jury fworn and charged in cafe 
of life and member, cannot be difcharged till they give a 
verdi& : In civil cafes, it is otherwife ; as where nonfuits 
are had, ĉc. And fometimes when the evidence had 
been heard, the parties doubting of the verdiét, do con- 
fent that a juror fhall be withdrawn or difcharged, 1 Inf. 
154, 227 

Special Jury, Is where dii party is of opinion, 
that the perfons who ufually attend on common juries may 
not be of fufficient knowledge and experience to deter- 
mine the point in queftion, and would prefer men who in 
all probability have had a more liberal education and 
who poffefs more extenfive knowledge, &c. then the 
court upon motion orders the fheriff to attend the Secondary 
or prothonatory, with his book of freeholders of the county, 
and he, in the prefence of the attornies on both fides, 
is to ftrike a jury: And when a caufe of confequence is to 
be tried at the dar, the court on motion and affidavit 
made, will make a rule for the fecondary or prothonatory 
to name forty-eight freeholders ; and each party is to 
ftrike out twelve, one at a time, the plaintiff or his at- 
torney beginning firt, and the remainder are to be the’ 
jury for thetrial ; and this is called a Special Fury. Trin. 
Z3 Cart BIRN t ALIE 124. 

How jpecial juries are to be ftruck, fee Anndiy, 158. 

The nomination of a /pecial jury, is to be in the pre- 
fence of the attornies on each fide; but if either of them 

6R refufe 


tefufe to come, then the fecondary, &c. may ptoceed 
ex parte, and he fhall ftrike twelve for the attorney, 
who makes default. Trin. 8 W. 3. B.R. 

It has been alfo adjudged, that if a rule is made fora 
Special jury, and it is not exprefled that the matter of the 
office or fecondary fhall ftrike forty-eight freeholders, and 
that each of the parties fhall trike out twelve ; in fuch 
cafe the mafter may ftrike the twenty-four, and neither 
of the parties ftrike out any. 1 Salk. 405. Thisis never 
done in a capital caufe. T. Jones 222. A fpecial jury 
may be granted to try a caufe at bar, without the confent 
of parties; but never at the Nif prius, unlefs good and 
fufficient caufe be fhewn by affidavit. Pa/ch. 10 Geo. 1. 
A rule may be made for a good jury, and that a fpecial 
verdict may be found, &c. Mod. Caf. in Law and Eq. 
22i; 

By the late act, in trials of iffues on indi&ments, &c. 
and in all actions whatfoever, on the motion of any pro- 
fecutor, plaintiff or defendant, Gc. the courts at Weft- 
minfier may order a /pecial jury to be ruck in fuch manner 
as upon trials at bar: And when any /pecial jury hall be 
ordered by rule of the faid courts in any. caufe arifing in 
any city, ĉc. the jury is to be taken out of lifts or books 
of perfons qualified, which fhall be produced and brought 
by theriffs, Sc. before the proper officer, as the freeholders 
book is for ftriking juries in caufes arifing in counties. 
Stat. 3 Geo. 2. ¢.25. The juftices of affife for the coun- 
ties palatine of Cheffer, Lancafter, Sc. ypon motion in 
behalf of the King, or any profecutor, or defendant, in 
an inditment, information, or any fuit, may appoint a 
jury to be ftruck for trial of iffues in like manner as /pecial 
Jeries in the courts of law at We/fminfter. 6 Geo. 2. C. 37. 
mo by this ftatute, the 3 & 4Geo. 2. are made perpe- 
tual. 

Perfons fummoned on juries in courts of record in cities, 
corporations, and franchifes, and not attending, may be 
fined. 29 Geo. 2. c. 19. Touching the affairs of mer- 
chants, where two merchants are plaintiff and defendant, 
a jury of merchants may be returned to try the iffue be- 
tween them. The court was moved that a jury of mer- 
chants might be returned to try an iffue between two mer- 
chants, and it was granted; becaufe it was conceived they 
might have better knowledge of the matters in difference than 
others who were not of that profefion. Hill. 21 Car. B. R. 
When an alien is plaintiff or defendant in a caufe, the 
jury ought to be half foreigners and half Englifh ; but it is 
not neceflary that the foreigners be all of the fame country. 
2.Lill. 125. Andif the trial is by all Englifh jurors, it is 
not error; where the party flips his time, and does not 
pray trial by an equal number of aliens, Gc. See Chal- 
lenge, Verdi. 

Trial by jurys Was anciently called Duodecim virale iu- 
dicium. 

By 24 Geo. 2. e. 18. f 1. The party applying for 
Jpecial jury, to pay the fees of ftriking the fame and all ex- 
pences thereby occafioned and not to be allowed it in 
cofts, unlefs the judge certifies that it was a caufe proper 
to be tried by a /pecial jury. Vide the Stat. 

As to fining jurors for not appearing, vide 29 Geo. 2. 
e. 19. 

Vide for the learning at large on the fubject of juries, 3 
New Abr. 230. See Fudicium parium. 

. Zlurrock, Is faid t be a kind of cork, mentioned in the 
ftatute. 1R. Bif B 

Jus, Signifies law or right, authority and rule. Litt. 

id. 

Bus accrefcendi, Is the right of furvivorfhip between 


jointenants. Litt, 280. 1 Inf. 180. Black. Com. 2 V. 
184. 
ins adem. An inchoate and imperfect right, fuch 


as a parfon promoted to a living acquires by nomination 
and inftitution. Black. Com. 2 V. 312. 

Jus Bnglozum. The laws and cuftoms of the We? 
Saxons, in the time of the Heptarchy, by which the people 
were for a long time governed, and which were preferred 
before all others, were termed Jus Anglorum. 

Jus Coone, The right of the Crown ; and it is part 
of the law of England, tho’ it differs in many things from 
the general law relating to the fubje&t. 1 Inf. 15. The 
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King may purchafe lands to him and his heirs, but he is 
feifed thereof in jure corone ; and all the'lands and pof- 
feflions whereof the King is thus feifed, fhall follow the 
crown in difcents, Ge. » 

Jus Curialitatis Bngtiac, See Curte/y of England. 

Jus duplicatum, Is where a man hath the poffeffion as 
well as a property of anything. Brac. lib. 4. trad. 4. 
ce 4. Black. Com. 2 V., 189. 

Jus Gentium, Is the law by which kingdoms and fo- 
ciety in general are governed. Selden. 

Jus Wabendi & Wetinendi, Right to have and retain 
the'profits, tithes, and offerings, &¢. of a rectory or par- 
fonage. Hugh’s Parfons Law 188. 

Jus Bereditatis, The right or law of inherit- 
ance. 

Jus in te, Complete and full right. Such as a per- 
fon acquires, on promotion to a living, who after nomi- 
nation and inftitution hath, corporal poffeffion delivered 
to him, for till fuch delivery of corporal poffeffions he 
had only jus in rem. Black. Com. 2 V. 312. 

Jus Patronatus, Is a commiffion granted by the bi- 
fhop to fome perfons to inquire who is the rightful pa- 
tron of a church. If two patrons prefent their clerks, the 
bifhop fhall determine who thall be admitted by right of 
patronage, Fc. on commiflion of inquiry of fix clergy-- 
men, and fix laymen, living near to the church; who are 
to inquire on articles as a jury, Whether the church is 
void ? Who prefented laft? Who is the rightful patron ? 

&e. But if coparceners feverally prefent their clerks, the 
bifhop is not obliged to award a jus paironatus, becaule 
they prefent under one title; and are not in like cafe 
where two patrons prefent under feveral titles. 5 Rep, 

102. 1 dnff.116. ‘The awarding a jus patronatus is not 

of neceflity, but at the pleafure of the ordinary, for his 
better information who hath the right of patronage, for 

if he will at his peril take notice of the right, he may 

ndmit the clerk of either of the patrons, without a Jus 

patronatus. 1 Leon, 168. A bifhop may award a jas 

patronatus with a folemn premonition to all perfons, gue- 

rum interefi, Sc. where he knows not who is the patron, 

to give notice of an avoidance by deprivation, &c, Hob. 

318. This inquiry by jus patronatus is to excufe the or- 

dinary from being a difturber. Jus patronatus is not 

within the ftatute of limitations, 1 M. Sef. 2. t 5., la 

whofe name, and under what teffe a jus patron tus is to 

ifue. See fat. 1 Ed. 6, c. 2. fe4. 3. And Black. Com. 

3 F. 246. 

Jus Poleffionis, A right of feifin or poffeffion ; and 
a parfon hath a right to the poffeflion of the church and 
glebe, for he bath the freehold, and is to receive the profits 
to his own ufe, Parf. Law. 188. 

Bus Prclentationis, The right of the patron of pre- 
fenting his clerk unto the ordinary to be admitted, inftitu- A 
ted and induĉted into a church. Ibid. 

Bus Recuperandi, Jintrandí, &c. A right of reco- 
vering and entering lands, &c. ot 

All thefe rights following the relation of their objets, 
are the effects of the Civil Law. Co. Litt. 266. Ek 

Jukta, A certain meafure of liquor, guafi jufta menfura ; 
being as much as was fufficient to drink at once, Mom. 
Ang. Tom. 1. pag. 149. a5 

Butts, (Fr. jeufa, i. e. decurfus) Were exercifes 
tween martial men and perfons of honour, with fpi 
on horfeback ; and differed from tournaments, ol 
were military contentions, and confifted of many men 
troops ; whereas jou/?s were ufually between two 
fingly. They are mentioned in the ftatute 24 Hi 
c. 13. and are now difufed. See Tournament. 

Juice, (juffitia) Is a conftant, righteous inclin 
to give every one his due ; or the att of doing w. 
right and jut. Chamb. Yobnfon, Locke, Infiit’. 
delaying ju/fice is an obftruétion to and kind of den 
thereof ; but this is underftood of unueceffary and 
delay, for fometimes it is convenient for the better find 
ing out the truth, and preparation of parties, that tl 
may not be fi arprifed. Fuftice and right fhall not bi 
denied or delayed. Mag. Chart. 9 Hen. 3. c. 29. R 
fhall be done to all without refpeét. Stat. Wef. 1. 
Ed. i. ç. 1.. Fuftite hail not be delayed for any comm: 
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ünder the Great Seal, e 2 Ed. 3. c 8. 14 Ed. 4. 
fiat. 1. c l4 IR. 2. c 10. See Black. Com. 1 V. 
t41, 266. 3 V. 109. 4 V. 128, 179. 

Buttice, (juficiarius) Signifies an officer deputed by 
the King to adminifter juftice, and do right by way of judg- 
ment; and is called juftice, becaufe in ancient time the 
Latin word for him was jufficia, and for that he hath his 
authority by deputation, and not jure magiffratus. Glan- 
vil, lib. 2, c. 6. In the King’s Bench and Common Pleas, 
there are Chief Juitices; the former of which, is called 
Capitalis Fufticiarius Banci Regii, vel ad placita coram rege 
tenenda, hath the title of lord whilit he enjoys his office, 
and is ftiled Capitalis Jufticiarius, becaufe he is chief of 
the reft ; and for this reafon he hath ufually the title of 
‘Lord Chief Juftice of England. This juitice was anciently 
created by letters patent under the Great Seal; but is now 
made by writ in this fhort form: Rex, Ge. Roberto Ray- 
mond Mil falutem, fciatis quod conftituimus vos jufticiarium 
nollrum capitalem ad placita coram»nobis tenenda, quamdiu 
wos bene gefferitis, Se. Teffe, Se. And the ancient dig- 
nity of this fupreme magiftrate was very great ; he had 
the prerogative to be vicegerent of the kingdom, when any 
of our Kings went beyond fea, being chofen to this office 
out of the greateft of the nobility ; and had the power 
alone, which afterwards was diftributed to three other 
great magiitrates, that is, he had the power of the Chief 
Juftice of the Common Pleas, of the Chief Baron of the 
Excheguer, and the Maiter of the Court of Wards; and 
he commonly fat in the King’s Palace, and there executed 
that authority which was formerly performed per comitem 
palatii, in determining differences which happened between 

the barons and other great perfons of the kingdom, as 
well as caufes criminal and civil between other men: But 
King Richard I. firft diminifhed his power, by appointing 
two other juitices; to each whereof he affigned a dilting 
jurifdiction, viz. to one the North parts of England, to the 
other the South ; and in the reign of King Edward I. they 
were reduced to one court, with a further abridgment of 
their authority, both as to the dignity of their perfons, 
and extent of their jurifdiction ; for no more were chofen 
out of the nobility as anciently, but out of the commons, 
who were men of integrity, and fkilful in the laws of the 
land ; whence it is faid the ftudy of the law dates its begin- 
Ming. Origines Judiciales. 
Inthe time of King John, and other of our ancient 
Kings, it often occurs in charters of privilege, Quod non 
ponatur refpondere, nifi coram nobis, vel capitali jutticia 
nofra: And this high officer hath at this time time a very 
extenfive power and jurifdiétion in pleas of the crown ; 
and is particularly intrufted not only with the prerogative 
ofthe King, but the liberty of the fubje&t. The Chief 
Jultice of the Common Pleas hath alfo the title of Lord 
whilft heis in office, and is called dominus jufficiarius com- 
munium placitorum, vel dominus jufticiarius de banco; who 
with his affiftants did originally, and doth yet, hear and 
determine Common Pleas, in civil caufes, as diftinguifhed 
from the King’s pleas, or pleas of the crown.. Bra@. 
‘tb, 3. The Chief Juftices are inftalled or placed on the 
bench by the Lord Chancellor ; and the other juftices by 
the Lord Chancellor and the Lord Chief Juftices. Befides 
the Lords Chief Juftices and the other juftices of the courts 
at Wefminfler, there are many other juftices commiffioned 
= by the King to execute the laws; as juftices of aflife, 
Of the Foret, of Nifi prius, Oyer and Terminer, Se, all 
~ of them treated of under their beads ; and Juftices of Peace, 
CES: 
= Futkice of the fort, ( Fuficiarius forefie,) Is alfo 
a Lord by his office, and hears and determines all of- 
fences within the foreft, committed againft vert or veni- 
fon: Of thefe there are two, whereof one hath jurifdic- 
tion over all fore/fs on this fide Trent, the other of all 
Wi jeyond it. The chief point of their jurifdi&tion confifteth 
= upon the articles of the King’s charter, called Charta de 
forea, made Anno g Hen. 3. concerning which fee 
shee Brit. iA 214. See Protoforefarius. The court 
_ where this juftice fits and determines, is called The ju/~ 
= -tice-feat of the foreft, held once every three years. Main- 
= wod’s Foret Laws, cap. 24. He is alfo called Fu/- 
ice in eyre of the fore; and is the only juffice that 
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thay appoint a deputy, by the ftatute of 33, Hew. $: 
le 35. 

Zuttice of the hundzed, (Fuficiarius Hundredi,) Erat 
ipfe hundredi Dominus, qui & centurio © centenarius, 
hundredique aldermanuus appellatus ef. Præerct omnibusy 
hundredi friborgis, cognovitque de caufis majufculis, que 
in eifdem finiri non potuerunt. Spelm. 

FButtifements, from jufitia, All things belonging to 
| juftice. Co. on Weftm. 1. fol. 225. Alfo the effects of 
execution of ju/fice or of jurifdiction. 

BZuttices of allife, (Fuficiarii ad capiendas affifas,) 
Are fuch as were wont by fpecial commiffion to be fent 
(as occafion was offered) into this or that county, to take 
aflifes for the eafe of the fubjeéts 3 for as thefe actions 
pafs always by jury; many men could not, without da- 
mage and charge, be brought to London, therefore juftices 
for this purpofe, by commiffion particularly authorized, 
were fent to them. For it feems, that the juftices of the 
Common Pleas had no power to take affifes till the ftat. of 
8 R. 2. c. 2. by which they were enabled to it, and to 
deliver gaols. And the juitices of the King’s Bench have 
by that ftatute fuch power affirmed unto them, as they 
had one hundred years before. 'Thefe commiffions dd 
capiendas afffas, have of late years been fettled and 
executed only in Lent, and the song vocation, (called now 
the Lent and Summer affifes) when the juftices, and other 
learned lawyers, may be at leifure to attend thofe con- 
troverfies ; whereupon it alfo falls out, that the matters 
that were wont to be heard by more general commiffions 
of juftices in eyre, are heard all at one time with thefe 
afifes, which was not fo of old, as appears by Bradon, 
lib. 3. cap. 7. num, 2. Habeat etiam julticiarios itinerantes 
de comitatu in comitatum, quandoque ad omnia placita ; quan- 
doque ad quedam fpecialia, ficut affifas, Fc. & ad gaolas 
deliberandas ; quandoque ad unam vel duas ; non plures. And 
by this means the juftices of both benches being worthily 
accounted the fitteft of all others, and their affiftants, 
were employed in thefe affairs. But no juftice of either 
bench, or any other, may be juftices of affife in his own 
county, Anno 8 R, 2. c. 2. and 33 Hen. 8. c. 24. And 
thofe who now are called juftices of affife, and twicé 
every year go the circuit, by two and two, thro’ all 
England, difpatch their feveral bufineffes by feveral com- 
miffions. Cromp. Fur. fol. 210. For they have one 
commiffion to take affifes, another to deliver gaols, an- 
other of oyer and terminer, ec. That juftices of affifes 
and juftices in eyre did anciently differ, appeareth by 27 
Ed. 3. cap. 5. And that juftices of affife and juftices of 
gaol-delivery were different, is evident by 4 Ed. 3. c. 3. 
The oath taken by the juftices of affife is all one with 
that taken by the juftices of the King’s Bench. Old 
Abridgement of Statutes, tit. Sacramentum Jufticiariorum. 
Cowell. 

FJuttices of both benches, Shall decide pleas commence 
ed before other matters be arraigned, S4. Weftm.1. 3 
Ed. TAO: 

FButtices in epre (Fufticiarii itinerantes,) Are fo term- 
ed of the old French word erre, as (a grand erre, i. es 
magnis itineribus,) proverbially fpoken. 'Thefe in an- 
cient time, were fent with commiffion into divers coun- 
tries to hear fuch caufes efpecially, as were termed pleas 
of the crown. And this was done for the eafe of the 
people, who muft elfe have been hurried to the King’s 
Bench, if the cafe were too high for the county-court : 
They differed from the juffices of oyer and terminer, be- 
caufe they (as we faid before) were fent upon one or few 
fpecial caufes, and to one place ; whereas the juffices iz 
eyre were fent thro’ the provinces and counties of the 
land, with more indefinite and general commiffion, as 
appeareth by Brađion, lib. 3. c. 11, 12, 13. and Brits 
ton, cap. 2. And again, becaufe the juftices of oyer and 
terminer were fent uncertainly upon any uproar, or other 
occafion in the country ; but thefe in eyre (as Mr. Gavin 
fets down in the Preface to his Reading, ) were fent but once 
in every feven years; with whom agrees Horne in his 
Mirror of Juftices, l. 2. c. Queux poient efire aftours, Fe. 
& l. 2. cap. Des peches criminals, ec. al fuit del Roy, Ge. 
And /ib. 3. cap. De juftices in eyre: Where he alfo de- 
clares what belongs to their office, But according to Orig. 

Furidiciales, 
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Suridiciales, they went oftener. Thefe were inftituted by 
King Henry the Second, as Camd. in his Brit. witneffeth, 
pag. 104. and Hoveden par. poft. fuor. Annal. fol. 113. 
hath of them thefe words, Jupticiari ii ue conftituti 
per Henricum fecundum, qui divifit Rexnum fuum in Jex 
partes, per quarum fingulas tres julticiarios itinerantes con- 
frituit, Fe. In fome refpect they refembled our juftices 
of afffe at prefent, tho’ their authority and manner of 
proceeding much differ. Co. Litt. fol. 293. Cowell. 

Jutices of Gaol-Weliverp, (Fuficiarii ad gaolas de- 
Jikerandas,) Are thofe who are fent with commiffions to 
hear and devermine all caufes appertaining to fuch, who 
for any offence are cat into gaol: part -of their autho- 
rity isto punifh fuch as let to mainprize thofe prifoners 
who are not bailable by law, nor by the flatute De Finibus, 
cap.3. F.N. B. fol. 151. ‘Thefe feem in ancient time to 
have been fent into the country upon feveral occafions ; 
but afterwards ju/fices of ajjije were likewife authorized to 
the like purpotes. Anno 4 Ed. 3. c. 3.. Their oath is all 
one with others of the King’s ju/tices of either bench. Old 
Abridgment of the Statutes, tit. Sacramentum Fufficiariorum, 
Cowell. 

Juitices of affife, if laymen, hall deliver the gaols. 
Lae ET E G3n 

The juftices of peace fhall deliver over their indictments 
to the juftices of gaol-delivery. -4 Ed. 3, c. 2. 

Shall be {worn like the other judges, 2 Ed. 3. c. 3. 

FButkices of the Jews, (Fufticiarii ad cufediam Fu- 
daorum affignati,) King Richard 1. after his return out of 
the Holy Land, anno 1194. appointed particular juftices, 
laws, and orders, for preventing the frauds, and regulat- 
ing the contraéts and ufury of the Jews, Howeden, parte 
pof, pag. 745. Clauf.3 Ed. 1. m. 19. 

Fuftices of labourers, Were juftices heretofore ap- 
pointed to redrefs the forwardnefs of labouring men, who 
would either be idle, or have unreafonable wages. See 
ZNAS Cadi, E25 Ld. Gayc.t 8. and hha X. 1610s 

BJutices of Hif prius, Are allone at this time with 
jupices of afffe, for it is a common adjournment of a caufe 
in the Common Pleas, to put it off to fuch a day, Nif 
prius Jufliciarii venerint ad eas partes ad capiendas affifas ; 
and upon this claufe of adjournment they are called Fu/- 
tices of Nifi prius, as well as juttices of afife. Their com- 
miffion you may fee in Cromp. Furif. fol. 204. yet with 
this difference between them, that Juflices of affife have 
power to give judgment in a caufe, but fu/fices of Nifi 
prius only to take the verdict. But in the nature of both 
their functions, this feems to be the greateft difference, 
that Fu/tices of Nifi prius have to deal in caufes perfonal 
as well as real; whereas Juflices of afffe, in ftritt accep- 
tation, meddle only with the pofleffory writs called 4/7. 
Cowell. | 

Buttices of oper and terminer, (Jufticiarii ad au- 
diendum © terminandum, ) Were juftices deputed upon fome 
{pecial or extraordinary occafions. Fitzberbert in his Nat. 
Brev. faith, That the commiflion d’oyer and terminer is 
directed to certain perfons upon any great riot, infurrec- 
tions, heinous mifdemeanors, or trefpaffes committed. 
And becaufe the occafion of granting this commiffion 
fhould be maturely weighed, it is provided by the ftatute 
made 2 Ed, 3. c. 2. That no fuch commiffion ought to 
be granted, but that they fhall be difpatched before the 
juftices of the one bench or other, or ju/fices errant, ex- 
cept for horrible trefpaffes, and that by the fpecial favour 
of the King. The form of this commiflion, fee F. N. B. 

fi. 110, 

Juices of the pavilion, (Juficiarii pavilonis,) Are 
certain judges of a pie-powder court, of a moft tranfcendent 
jurifdiction, held under the bifhop of Winche/ter at a fair 
on St. Giles’s Hill, near that city, by virtue of letters pa- 
tent granted by Richard 2. and Edward 4. Epifcopos 
Wynton. & fucceffores Juos, a tempore quo, Fc. Juttici- 
arios fuos, qui vocantur Jufticiarii pavilonis, cognitiones 
placitorum & aliorum négotiorum eadem feria durante, necnon 
claves portarum §F cuftodiam predide civitatis noftre 
Wynton, pro certo tempore ferie illius, & nonnullas alias 
libertates, immunitates EF confuetudines habuiffe, Pc. See 
the patent at large in Prynne’s Animad. on 4 Infi, fol, 


1gk. 


27 


G 


} Uae 


Judices of the Weaee, (Fufticiarii ad Pacent) Are: 
thofe who are appointed by no King’s commiffion to keep 
the peace of the county where they dwell; and are rather ` 
commiffioners of the peace, of whom: fome of the greater 
quality are of the gworum, becaufe bufinefs of importance 
may not be difpatched without the prefence of them, or 
one of them. Juftices of peace, (Polidore Virgil tells us,) 
had their beginning in the reign of William iit, called the 
Conqueror; but Sir Edward Coke was of opinion, that in 
the fixth year of K. Ed. 1. Prima fuit inflitutio Jufticiariorum 
pro pace confervanda. ` Mr. Prynne affirms, that in the reiga 
of King Hen. 3. after the agreement made between that 
King and his barons, guardians ad pacem confervandam 
‘were conitituted ; And Sir Henry Spelman differs from both 
thefe, being of opinion that they were not made until the 
beginning of the reign of King Ed. 3. when they were 
thought neceffary for fupprefling commotions, which 
might happen upon dethroning of K. £d, 2. 

It is certain the general, commiflion of the peace, z 
ftatute, began 1 Ed. 3. Tho’ before that time there were 
particular commiffions of the peace to certain men, in cer- 
tain places; tho’ not throughout Ezgland, 2 Nel/. Abr. 
1063. Heretofore there were confervators of the peace at 
the Common law, elected by the county, upon a writ di- 
rected to the fheriff: But the election of confervators is 
transferred by ftatutes from the people to the King; and 
at length juftices of peace are created confervators of 
the peace by commiffion or letters patent under the Great 
Seal: The power of conttituting them is only in the 
King; tho’ they are generally made at the difcretion of 
the Lord Chancellor or Lord Keeper, by the King’ sleaves, 
and the King may appoint in every county in Engląud and 
Wales as many as he fhall think fit. 1 In/. 174, 175. At © 
firft the number of ju/rices was not above three or four im 
a county. 18 Ed, 3. Afterwards the number.was limit- 
ed to fix in every county; whereof two were to be of the 
beft quality, (fuch as we now call of the guorum) two men 
of the law, and two others. And after there was to be 
one lord, and three or four of the mot worthy of the 
county, with fome learned in the law. 34 Ed. 3. By A, 
ftatute 14 R. 2. eight juftices of peace were to be a 
ed in every county: And the number of ju/tices has eee 
ly increafed fince their firt iniftitution; Mr. Lamba vt 
above one hundred years ago complaining of their exce 
five number ; and after him the learned Spelman takes n 
tice that there were above threefcore in each county: they 
are now without limitation ; and their prodigious increafe $ 
with theunfuitable appointment many times made of per- 
fons for this truft, hath rendered the office conte tible 
in the eyeof our belt gentry, for whom it was original $ 
intended ; it hath therefore been propofed, that in rh 
county there fhould be eight honorary ju/tices conftituted of $ 
men of quality, who fhould not be obliged to an ate 
tendance any farther than their zeal for jultice, and love (5 
for their country fhall incline them; and the like number 





of acting jultices, gentlemen capable of- bufinefs, who, 
fhould conftantly attend, and be intitled to a reward for 
their pains, and upon any neglect be fubjeé to ata N 
Lambard’s Juf. F 
Juttices of peace were formerly to be allowed 4 s. a day 
during their attendance at the quarter-feflions, to k 
paid by the fheriffsof counties. 12 R. 3. 2H, 5e |! 
H. 6. Attornies, &c, are incapable to wd in thec 
miffion of the peace. 5 Geo. 2. cap. 18. By the ee 
18 Geo. 2. ¢. 20. No perfon fhall be A., of bein 
juftice of peace, or aéting as fuch, who fhall BEE 
law or equity, for his own ufe in pofefion, a freeh 
copyhold, or cuftomary eftate for life, or fome ; gre 
eftate, or for years determinable upon a life or lives, 
21 years, in lands, ĉc, of the clear yearly value of 10 
over and above all incumbrances, rents and charge 
or intitled to the immediate reverfion or remainder 
lands, ĉc. of 300/. per ann. and who fhall not take 
oath in this a& mentioned, under the penalty of 1001. 
be recovered by action of Hehe gad the proof of 1 the q qii 















them; and lands not mentioned i in the oath or notice 3 
not to be allowed. 















































“hi sadn to extend to cities or towns, €c. the board 
cloth, or the two univerfities. Juftices of peace 
old their feflions four times a year, z. e. the firft 
k after Michaelmas, the Epiphany, Eafer, and St. 
mas called Becket, being the 7th of Fuly. Stat. 2 H. 
hey are juftices of record, for none but juftices of 
can take a recognizance of the peace » And their 
: arifes from their commiffion, or from ftatutes by 
ie of thefe words in their commiffion, viz. Sciatis quod 
avimus vos conjunim E&F divifim & quemlibet vefirum 
arios noftros ad pacem noftram in comitatu nofiro S. 
andum, (Jc. every juftice of peace hath a. {eparate 
+r, and may do all atts concerning his office apart and 
imfelf; and even may commit a fellow juftice upon 
1, felony, or breach of the peace: And this is the 
nt power which confervators of the peace had at Com- 
0 law. But it has been held,. that one juftice of the 
cannot commit another juftice, for breach of the 
ace ; tho’ the juftices in feflions may doit. Lamb. Juft. 
. Fenk. Cent. 174. By virtue of another affgnavi- 
s or claufe in the commiffion, two or more jnitices of 
eace (one of the quorum) have a joint power to in- 
by jury of all offices mentioned in the commiffion ; 
indittments, and grant procefs thereupon ; and to 
and try offences; which are matters to be tranfatted 
:quarter-feflions. And by the ftatutes they may aét 
cafes where their commiffion doth not reach; the 
a s themfelves being a fuflicient commifion. Lamb. 
4. Wood's Inf. 79, 80." The ftatute 4 H. 7. ct 12. 
¢. 10, and 37 H. 8. c. 7. give them a further 
ower than is exprefied either in their commiffion, 
articular ftatute. The particular ftatutes are to 
uted as they direét ; wherein if no exprefs power is 
o any one juitice, he can admonifh only; and if 
eyed, may make prefentment of the offence upon 
2, and with his fellow juftices hear and determine 
feflions ; or he may bind the offender to the peace, 
the good behaviour : fome ftatutes empower one juttice 
ace alone to act; fome require two, three, four juf- 
‘fc. And where a fpecial authority is given to 
of peace, it muft be exaély purfued ; or the aéts 
tices will not be good. 2 Salk. 475. 
` peace’s oath for the execution of his office, 
+ © You thall fwear, That in the office of a 
ce of peace in and for the county of, ĉc. in all 
every the articles in his Majefty’s commiffion en- 
and to you directed, you will do equal right to 
ich and poor, according to your knowledge, and 
and ftatutes of this realm; you fhall not be 
any perfon, in any quarrel depending before 
u fhall hold your feffions according to the di- 
‘the ftatutes in that cafe made; and you fhall 
e entered the iflues, fines, and amerciaments 
happen to be made, and all forfeitures, with- 
soncealment, and fend an account of them to 
Exchequer ; you fhall not fpare any one for 
other caufe, nor take any thing for doing the bu- 
0 f your ‘office; but the fees and allowances accuf- 
[fixed by aéts of parliament, &c. And in 
s you fhall well and truly do and execute the of- 
1 juitice of peace.’/ Dalt. Jut. If a juftice of 
not obferve the form of proceeding direéted by 
is coram non judice, and void: but if he ats 
to the direction of the ftatutes, neither the juf- 
ions nor B. R. can reverfe what he has done. 
The power of juttices is miniferial when they 




































d to do any thing by a fuperiorauthority, 
1 ‘of B. R. &c. Yn all other cafes they a& 

+ but they muft proceed according to their com- 
_ And a juftice is to exercife his authority 
county where be is appointed by hit commifficn ; 
y city which is acounty of itfelf or town corpo- 
‘their proper juftices, ĉc, tho’ in other towns 
he may. Dalt. When a juftice of peace 
el another to perform any thing required by 
ie imprifons or commands any one to be 


; but he may take informations any where to 
ces in the county where committed, and he 
y refides, or take a recognifance to profecute. 
7 a 


peace as to felonies, tho’ not as to the peace, &c, 


he cannot att out of the jurifdidion of 


Cro. Car. 213. And by a late ftatute, juftices of any 
county, dwelling ina city that is in itfelf a county within 
the county at large, may grant warrants, take informa- 
tions, make orders, &c. at their own dwelling houfes, 
tho’ out of the county, &e. 9 Geo. 1. c. 7. 

Alfo juflices of peace may do all things relating to the 
laws for relief of the poor, the paffing and punifhing va- 
grants, the repairs of the highways, or concerning pa- 
rochial taxes or rates, altho’ fuch juftices are rated to the 
taxes, within any place where they- execute their office: 
but no juftice fhall a& in determining any appeal to the 
quarter-feffions, from any order that relates to the parith 
where he is fo charged. Statute 16 Geo. 2. cap. 18. On 
appeals to juitices of peace in the feffions, they are to 
caufe defects in form in orders, Fe. to be rectified with- 
out charge, and then determine the matters according to 
the merits of the cafe 5 and their proceedings fhall not be 
removed into B. R. without entering into recognifance of 
50/, to profecute with effect, and pay cofts if affirmed, 
&Fe, by ftatute 5 Geo. 2. ¢. 19. No certiorari fhall iffue 
to remove any order, made by juftices of peace of any 
county, Ee. or at the quarter-feflions, unlefs it be applied 
for within fix months, and proved on oath that fix days 
notice in writing was given to the juflices, by whom the 
order was made, that they or the parties concerned may 
fhew caufe againft it. 13 Geo, 2. c. 18, A man may be 
a juftice of peace in one part of York/bire, and yet be no 
jultice of peace in every part of the county; this county 
being divided into feparate ridings. Hill. 22 Car. B. R. 
Juftices of peace have power by their commifiion to hear 
and determine felonies and trefpafles, Gc. 13 Ed, 3. c 
2- But this is by a {pecial claufe in their commiftion ; 
otherwife they cannot do it. H. P.C. 165. And if a 
commiffion of oyer and rerminer iffues to hear and determine 
felonies, that determines the commiffions of juftices of 
The 
ftat. 1 & 2 Ph. E&F M. c. 13: direéts juftices of peace to 
take examinations in cafes of felony and murder, and to 
certify them to the juftices of gaol-delivery, &c. fince 
which they forbear to try great felonies. H. P.C. 166. 

Jultices of peace may take an information againft per- 
fons committing treafon ; iffue warrants for their appre- 
henfion, and commit them to prifon, &c. “They com- 
mit all felons in order to trial; and bind over the profecu- 
tors to the aflifes And if they donot certify examinations 
and informations to the next gaol-delivery ; or do not bind 
over profecutors, &c. they fhall be fined. Dalt. c. 11. 
For petit larceny, and {mall felonies, the juftices in their 
quarter-feflions may try offenders ; other felonies being of 
courfe tried at the aflifes: And in cafe of felonies, and 
pleas uppn penal ftatutes, they cannot hold cognifance 
without an exprefs power given them by the ftatutes. 

Juftices of peace in their fefions cannot try a caufe the 
fame feflions, without confent of parties, &c. for the far- 
ty ought to have convenient time, or it will be error, « Cro. 
Car. 317. Sid. 334. Nor can the feflions of juitices re- 
fer a matter which ought to be tried, to be determined by 
another feflions;. yet they may refer a thing to another to 
examine, and make report to them for their determina- 
tion. 2 Salk. 477. ‘The feffions is all as one day, and 
the juftices may alter their judgments at any time while it 
continues. Ibid. 494. l 

*Tis incident to the office of a juftice of peace to com- 
mit offenders: Anda juftice may commit a perfon that 
doth a felony in his own view, without warrant; but if 
it be on the information of another, he muft make a war- 
rant under hand and feal for that purpofe. If a juftice 
iffues -a warrant to arreft a felon; and the accufation be 
falfe; the juftice is excufed, where a felony is committed : 
if there be no accufation, action will lie againit the juftice. 
1 Leon. 187. A juftice makes a warrant to apprehend a 
felon, tho’ he is net indiéted, he who executes the warrant 
fhall not be punifhed.’ 13° Rep. 76. Cro. Fac. 432. IE 
complaint and oath be made before a juftice of peace, by 
one; of goods ftolen; and that he fufpects they are in 
fuch a houfe; and thews the caufe of his fufpicion ; the 
jaftice may grant a warrant to the conitable, Gr. to 
fearch in the place fufpeCted, and feize the goods and per- 
fon in whofe cuflody they are found, and bring them be- 
fore him, or fgme other jultice, to give an account how 

68 he 


he came by them; and farther to abide fuch order, as to 
law fhall appertain. 2 Hale’s Hif. P.C. 114. The fearch 
on thefe warrants ought to be in the day-time, and doors 
may be broke open by conftables to take the goods; which 
are to be depofited in the hands of the fheriff, Ge. till the 
party robbed hath profecuted the offender, to have refti- 
tution. Ibid. 150, 151. 

A jultice of peace may make a warrant to bring a perfon 
before himfelf only, and it will be good; tho’ itis ufual 
to make warrants to bring the offenders before him or any 
other justice of the county, &c. And if a juftice directs 
his warrant to a private perfon, he may execute it. 5 
Rep. 60. 1 Salk. 347. If a juftice grants his warrant 
beyond his authority, the officer muft obey ; but if it be 
where-the juftice has no authority, the officer is punifhable 
if he executes it. Juitices of peace may make and per- 
fuade an agreement in petty quarrels and breaches of 
the peace, where the King is notintitled to a fine: tho’ 
they may not compound offences, or take money for 
making agreements. Noy 103. Juftices may not inter- 
meddle with property ; if they do, action lies again them 
and the officers who execute their orders. 3 Salk. 217. 

A juftice of peace hath a difcretionary power of bind- 
ing to the good behaviour ; and may require a recogni- 
zance with a great penalty of one for his keeping of the 
peace, where the party bound is a dangerous perfon, and 
likely to break the peace, and do much mifchief. Pa/ch. 
1652. 2 Lill. Abr. 131. And where a perfon is to be 
bound to the good behaviour, for default of fureties he 
may be committed to gaol. But aman giving fecurity for 
keeping the peace in B. R. or the Chancery, may have a 
Juperfedeas to the juftices in the country not to take fe- 
curity ; and fo where a perfon hears of a warrant out a- 


gainit him, gives furety of the peace to any other juftice, 
Se. 






































































Moor 187. By granting a new commiffion, difcharge une 
der the Great Seal, acceflion of another office, and by the 


empowered ta act in a great many particular cafes by fta- 
tute. 

By Stat. 24 Geo- 2, cs 44. No writ fhall be fued out 
againit any juflice of peace, for any thing done by him in 


be delivered to him ome month before the fuing out the 
Jame, containing the caule of action, Gc. within which 
month he may tender amends, and if the tender be found 
fufficient, he fhall have a verdict. No fuch plaintiff thall 
recover againft the ju/fice, unlefs fuch notice fhall be 
proved at the trial. If the ju/fice fhall negle& to make 
{uch tender, or fhall make an infufficient tender, he may 
before. iffue joined, pay into court fuch fum as he thall 
think fit. Where action againft a juftice and conftable, 
if there be a verdict againit the juftice, and the conitable 
be acquitted, the plaintiff fhall recover fuch cofts againit 
the juitice, as to include the cofts the plaintiff fall be 
obliged to pay to the conftable. If plaintiff in any fuch 
action fhall recover againft a juftice, and the judge fall 
certify that the injury was wilfully and malicioufly done, 
the plaintiff fhall recover double cofts. No action fhalt 
be brought againft a juftice for any thing done in the exe- 
cution of his office, unlefs commenced within fix months 
after the aét committed. By Stat. 26 Geo. 2. ¢, 27. No 
act, order, adjudication, warrant, indenture of apprentice- 
fhip, or other intrument made, done or executed by 
two or more juftices, which doth not exprefs that one or | 
more of them is or are of the quorum, fhall be impeached, 
fet afide, or vacated for that defeét only. By the ftatute 
24 Geo. 2. ¢. 55. Where a juftice fhall grant a warrant 
againit a perfon refiding out of his jurifdiction, ajultice of 
the county, &c. where fuch perfon fhall refide, fhall in- 
dorfe his name on the warrant, which fhall be a fufficient 
authority to the perfon to whom the warrant was orgie i 
nally directed to execute the warrant, and carry the perfon 
before the ju/ffice who indorfed the warrant, or any other 
jufice of the fame county, who, if the offence be bailable, 
fhall take bail for the perfon’s appearing at the next fet- 
fions for the county, &c. where the offence was com- 
mitted, and deliver the recognifance and all proceedings 
to the conftable, &c. who apprehended the party, to be 
by him delivered to the clerk of the peace of the county, 
&3c. where the fact was committed ; if the fa be not 
bailable, or the party fhall not give bail, the conttable 
may carry the party before a ju/tice of the county where 
the fact was committed. s} 
No aétion lies againft the ju/fice, who indorfes fuch 
warrant, but only againft the ju/ice who granted it, if 
caufe. By the Stat. 27 Geo. 2. c. 20. In all cafes of @ 
warrant of diftrefs for levying any penalty inflitted, or 
money directed to be paid, the ju/fice or ju/fices granting 
fuch warrant, may therein order the goods diftrained to 
be fold within a certain time limited in the warrant, to be 
not lefs than four days, nor more than eight days, unleis 
the penalty or money, with the reafonable charges of 
taking and keeping fuch diftrefs be fooner paid. The of- 
ficer may deduét the reafonable charges of taking, keep- 
ing and felling the diftrefs ;\ and if required fhall thew the 
party his warrant, and permit him to take a copy of it. 
This not to extend to Stat 7 & 8 W, 3. c. 44. nor 
1 Geo. 1. ¢. 6, relating to tithes.. See Statures 26 Geo, 2. 
c, 14, and 27 Geo. 2. c. 16. for fettling fees to be taken 
by juftices clerks. See 1 Geo. 3. c. 13. for amending an 


act made 18 Geo. 2. concerning the qualification of juffices 
of peace, &c. } i 


If one make an affault upon a juftice of peace, he may 
apprehend the offender, and fend him to gaol till he 
finds fureties for the peace; and a juftice may record a 
forcible entry upon his own poffeflion: In other cafes he 
cannot judge in his own caufe. Wooa’s Inft. 81. Where 
aman abufeth ajuftice by words, before his face or be- 
hind his back, in relation to his office, he may be bound 
to the good behaviour; and if a juftice of peace be abufed 
in the execution of his office, the offender may be alfo in- 
diéted and fined. Cromp.149. 4 Rep.16. To fay of 
a juftice of peace he doth not underftand law, c. is 
indictable: And contempts againft juftices are punifhable 
by indiétment and fine at the feflions. 3 Mod. 139. 1 
Sid. 144, But abufing a juftice oxt of his office, by words 
that do not relate to his office, feems to ftand only as in 
the cafe of other perfons. 

Juttices fhall not be regularly punifhed for any thing 
done by them in feflions as judges; and if a juftice of 
peace be fued for any thing done in his office, he may 
plead the general iffue, and give the fpecial matter in ewi- 
dence ; and if a verdict goes for him, or the plaintiff be 
nonfuit, he fhall have double cofts. Szat. 21 Fac.1.¢. 12. 
Tho’ if a juftice of peace is guilty of any mifdemeanor 
in his office, information lies againft him in B. R. where 
he fhall be punifhed by fine andimprifonment. Sid. 192. 
If a perfon be never f{ummoned by jajfices of peace, to be 
heard and make his defence, before the juftices make any 
order againft him, it is a mifbehaviour for which an infor- 
mation will lie againft them: but it has been held, that 
ft is not abfolutely neceflary to fet it out in the order. 
Trin. 11 Geo. 1. 

The court of B. R. will grant an information againft 
a juftice of peace on motion, for fending a fervant to 
to the Houfe of Corre&tion without fufficient caufe; if the 
juftice do not fhew good caufe, &Fc. Mod. Caf. in L. and 
E. 45, 46. And for contempt of laws, &c. Attach- 
ment may be had againft ju/fices of peace in B. R, on mo- 
tion of the Attorney General, &c. A juffice of peace fined 
a thoufand marks, for corrupt praétices, fee 1 Keb. 727. 
If a new commiffion is made and granted for juftices of 
peace, out of which fome of the juftices in the old com- 
miffion are omitted, yet what a€ts they do as juftices are 
lawful till the next feffions, at which the new commiffion 
is publifhed, and when the new commiffion is publifh- 
ed, they are to take notice of it, and not act further. 


head, but for two reafons; firk, the laws are fo volu- 

minous that the nature of this work would not admit fuf- — 
ficient to be ufeful ;—the fecond, that Dr. Burn hath fo — 
fully collected and fo well digefted all the taws relative ro 
the office and duty of a juffice of peace, that every one 
who is defirous of being acquainted with this part of the — 
law is, or ought to be poffeffed of that very valuable 
work, which renders it wholly unneceffary, here, toen- — 
large on the fubject. } Ta E 
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[The Editor would have been much fuller under this — 





death of the King, the power and offices of juitices of © 
peace determine. 4 Jaf. 165. But till then they are ~ 


the execution of his office, until a notice in writing hall 
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Prius 


pacem infra libertates) Are fuch in cities, and other cor- 
porate towns, as the others are of the county; and their 
authority is all one within the feveral territories and pre- 
cinéts, having befides the affife of ale and beer, wood, 
victuals, Ge. 27 Æ. 8. c. 5. Butif the King grant to a 
corporation, that the mayor and recorder, fc. fhall be 
juftices of peace within the city ; if there be no words of 
exclufion, ju/tices of the county have concurrent jurifdiction 
with them; and the King, notwith{tanding his charter, 
may grant a commiffion of the peace {pecially in that city 
or county. 2 Hales Hif. P. C. 47. Alfo where the 
jufiices of any corporate town, deny doing right; ju/fices 
of the peace of the county may inquire into it, as hath 
been lately/adjudged. Mod. Caf 164. The juftices of 
peace in cities, or towns corporate, may commit perfons 
apprehended within their liberties to the houfe of correc- 
tion of the county, ĉc. which perfons fhall be liable to 
the like correction and punifhment, as if committed there 
by any juffice of the fame county. Stat. 15 Geo. 2. c. 24. 
Fuftices of cities and corporations, are not within the qua- 
lification a&t. 5 Geo. 2. c.18. See Mayors. 

Guttices of Crail-bafton, Were jufices appointed by 
King Ed, 1. during his abfence in the Scotch and French 
wars, They were fo ftiled, fays Holling fhed, of trailing or 
drawing the ftaff of juice; or for their fummary pro- 
ceeding, according to Sir Edward Coke, who tells us, they 
were in a manner ju/fices in eyre; and it is faid, they had 
a bayton, or ftaff delivered to them as the badge of their 
office, fo that whoever was brought before them was traile 
ad bafton, traditus ad baculum: whereupon they had the 
name of jujfices de trail-bafton, or jufticiarii ad trahendum 

` offendentes ad baculum vel baton. Their office was to 
make inquifition through the kingdom on all officers and 


others, touching extortion, bribery, and fuch like griev- 


3 


ances ; of intruders into other mens lands, barretors, rob- 
bers and breakers of the peace, and divers other offenders ; 
` by means of which inquifitions, fome were punifhed with 
death, many by ranfom, and the reft flying the realm, 
1¢ land was quieted, and the King gained great riches 
towards the fupport of his wars, Mat. Wefim. Anno 1305. 
A commiffion of trail bafton was granted to Roger de Grey, 
te others his affociates, in the reign of King Ed. 3. 
elm. Gloff. ' 

- Buttice-Seat, Is the higheft court that is held in a 
forelt, and is always held before the Lord Chief Juftice in 
Eyre of the foreft, upon warning forty days before ; and 
there fines are fet for offences, and judgments given, &c. 
| Manwood’s Foreft Law, cap. 24. "The fine and amerce- 
‘ment of the juffices in eyre, for falfe judgment, or other 
trefpafs, fhall be affeffed by the faid juftices upon the 
oaths of knights, and other honeft men, and be eftreated 
into the Exchequer. Stat. 3 Ed. 1. c. 18. And juftices 
in eyre thall appoint a time for delivering in all writs by 
the herif, &c. 13 Ed. 1. ¢. 10. See Black. Com. 3 V. 
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 BJutticiar, or Jufticier, (Fr. juficier,) A jufiice, or 
Juficier. The Lord Bermingham, jufticier of Ireland. 
aker’s Cron. Angl. fol. 118. l 
__ The whole jurifdi&tion which is now diftributed among 
the feveral courts of Wefminffer-Hall, feems in the firft 
reigns after the conqueft to have been lodged in one 
court, commonly called the King’s court, where juftice 
is faid to have been adminiftred fometimes by the King 
himfelf in perfon, and fometimes by the high jufticier, 
who was an officer of very great authority, and ufed in 
"the King’s abfence beyond fea to govern the realm as 
vice-roy. 2 Hawk. P. C. 6. 
The firft jufticiaries after the conqueft were Odo bifhop 
of Baieux in Normandy, half brother by the mother to 
the conquerot, and William Fitz-Osbhorn, who was vice- 


y 


_ roy, and had the fame power in the worth that Odo had 


àn the fouth, and was the chief in the conqueror’s army. 
Brady's Preface to the Norman Hiffory 151. (B). Dxgd. 


Chron. Series 1. 


The next jufticiaries were William Earl of Warren in 


: _ Normandy, a great commander in the battle againft Ha- 


rold, and Richard de Benefaéa, alias Richard de Tone- 


i bridge, fon to Gilbert Earl of Brion in Normandy, and 


ALA 


Futices of Peace within Liberties, (jufliciarii ad) were conftituted in 1073. 


Brady’s Preface, Se. 151. 
(B.) Dugd. Chron. Series 1. 

In a great plea between Lanfrank and the faid Odo, 
Goisfrid bifhop of Conffance in Normandy, was jufticiary. 
Brady’s Preface, Fc. 151. (C). Dugd. Chron. Series 1. 

In the beginning of William Rufus, Odo was again 
jufticiary. William de Carilefo bithop of Darham, a 
Norman, fucceeded Odo, and then followed Ranulph 
Flambard in 1099. Afterwards in the reign of H. 1. in 
1100. Hugo de Bocland, a Norman, was julticiary, and 
after him -his fon Richard Baffet; then Roger bifhop 
of Salisbury, was julticiary and chancellor, ‘The next, 
in the time of King Stephen, was Henry duke of Ner- 
mandy, afterwatds King Henry II. And in Henry the 
Second’s time was Robert de Bello Monte earl of Leiceffer 
in 1168, but Alboric de Vere earl of Guifnes, is faid to have 
been jufticiary before him; and after earl of Leicefer, 
Richard de Lucie was made jufticiary; after him in 
1180. Ranulph de Glanvil, that famous lawyer was made 
juiticiary ; after him, Hago de Putaceo, commonly cal- 
led Pujus, Putac, or Pudfey, nephew to King Stephen 
by his filter, was made jufticiary in the north parts be- 
yond Trent; and William de Longo-Campo, or Long- 
Champ, bilhop of Ely, was at the fame time by Richard 
the Firft, made jufticiary on the fouth parts of this fide 
Trent. Then, after the deprivation of William bifhop of 
Ely, Walter archbifhop of Roven in Normandy, was made 
jufticiary of all England. Bradys Preface, Fc. 151. 
(D) (E) (F) 152. (A) (B) (C). See Dugd. Chron. 
S251, 125. 450452 

William Long-Champ bifhop of Ely, chief juficiar and 
lord chancellor to Ric. 1. Speed. 473. Fitz Peter, chief 
jufticiar in the firft of Jobu. Ib. 487. Hubert de Burgh 
earl of Kent, chief jufticiar, 1H. 3. Jb. 513. And 
after him, Stephen Segrave. Ib. 521. Thechiefjufticiar 
was the minifter of regal command in the abfence of the 
King. Jd. 513. 

Towards the latter end of the Norman period, the power 
of the grand jufticiar was broken, fo that the Aula Regis, 
which before was one great court where the jufticiar pre- 
fided, was divided into four diftiné& courts, wiz. Chan- 
cery, Exchequer, King’s Bench, and Common Pleas. 
Gilb. Hift. View of the Court of Exchequer 7. cites Madd. 
2,4. it determined about the 45 H. 3, Brady’s Preface, 
Ec. 154. 6. 

The chancellor was the firft in order on the left hand 
of the jufticiary, and as he was a great perfon in court, 
fo he was in the Exchequer ; for no great thing paffed 
but with his confent and advice; nothing could be fealed 
without his allowance and privity. But the jufticiary 
furmounted him and all others in authority, and he 
alone was endowed with and exercifed all the power 
which afterwards was executed by the four chief judges, 
viz. the Ch. Juft. of B. R. the Ch. Juft. of C. B. the 
Ch. B. of the Exchequer, and the Mafter of the Court 
of Wards. Bradys Preface to the Roman Hiftory 153. 
(B). As long as the power of the jufticiar continued, 
the Aula Regis was one court, and only diftinguifhed by 
the feveral officers ; for all the officers were united under 
the jufticiar, and he was the governor and fuperinten- 
dant of the courts. Gilb. Hif. View of the Exchequer 10. 

BJutticiatus, Judicature, prerogative. Cowell, 

Fulticies, Is a writ dire&ed to the fheriff in fome 
{pecial cafes, by virtue of which he may hold plea of 
debt in his county court for a large fum ; whereas other- 
wife by his ordinary power he is limited to fams under 
40s. F. N. B. 117. Kitch. 74. It is called jufticies, 
becaufe it is a commiffion to the fheriff to do a man juftice 
and right, beginning with the word jufficies, ce: Brag. 
lib, 4. makes mention of a-ju/Pczes to the fheriff of London, 
in a cafe of dower; and it lies in account, annuity, cuf- 
toms and fervices, &c. New Wat. Br. In debt, the 
writ runs thus: The King, to the foeriff of S. greeting : 
We command you, that you juftice A. B. that jufly and 
without delay he render to C. D. five pounds, which to him 
he oweth, as it is faid, and as reafonably he can foew, that 
he ought to render him; that no more clamour thereof we may 
hear, for default of juftice, &c. 

FJuttifiable Bomicide. See Homicide, and Black. Com. 
4V. 178. FJuttitication, 


/ 


Fultification, (jufificatio) Is a maintaining or fhewing 
food reafon in court why one did fach a thing which he 
is called to anfwer. Broke. And pleas in ju/tification are 
to fet forth fome. {pecial matter whereby the party ju/fifies 
what he hath done, concerning lands or goods ; as that he 
did it by authority: and this may be by the law, or from 
another perfon ; wherein to make it right, there muft be 
good authority, which is to be exactly purfued. - Shep. Epit. 

/1041. Fuftification may be in trefpats; and under writs, 
proceffes, Sc. Buta perfon cannot ju/ify a trefpals, unlefs 

‘he confeffeth it; for he oughtto plead the {pecial matter; 
and confefs and ju/tify what he hath done: and where it 
cannot be pleaded, ju/fification may be given in evidence. 
3 Salt. 218. Where a defendant juftifes’ in trefpafs, on 
his poffeffion; by virtue of any eftate, he muft fhew his 
title; but when the matter is collateral to the title to the 
land, it is otherwife. 2 Mod. 70. If a fheriff, or other 
officer, ju/fifies by virtue of any returnable writ, he is to 
fhew that the writ was returned; tho’ he need not if the 
writs are not returnable writs. 1 Salé.409. = Andit muft 
be fhewn from what courts.the writs iffued. Ibid. 517. 

` Fuftification may be by the command of an officer, to aid 
him, &e. -2 Nel: Abr. 1067. 


When the action concerns a tranfitory thing, if the 
defendant ju/ify the taking or doing in one place ; it 
is a Jupificacion in all places: if the ation concern a 
local thing, a ju/ification in one place is not a jufification 
in another place ; for in the former cafe the place is not 
material, but the meer doing or taking of the thing is the 
À fabftance ; and in the latter the place is rhaterial, . as the 

defendant may be able to juftify as to one place, and not 
in another. Pafch. 24 Car. B. R. 2 Lill. Abr. 134. 
If the matter of juflification is local, there the de- 
. fendant ought to flew the caufe {pecially, and taverfe 
the place ; but not where it is tranfitory. Cro, Eliz. 667. 
Tf one have corn upon the lands of another, and he take 
it, and the owner of the ground fues him, he muft ju/iify, 
and may not plead Not guilty. 5 Rep. 85. In action 
for entering a clofe, and taking corn; the defendants 
may jufify they did it as fervants to the parfon ; and that 
the corn was tithe, fevered from the nine parts, Ge. 2 
Keb. 44, A man may plead in juf ification, that land 
is his freehold, on making an entry thereon, ce, That 
one entered a houfe,; to apprehend a felon ; or by warrant 
to levy a forfeiture; to take a diftrefs, Fe. And in af- 
fault, that he did it by neceflity, &c. Lib. Eat. Words 
fpoken may be juftified, becaufe fpoken in a legal way ; 
and for words the defendant may juftify in an action ; but 
not in an indictment, &e. 1 Danv. 162. 3 Salk. 226. 
A jufification (in other words) is a fpecial plea in bar ; 
as in ations of affault and battery, jon affault deme/ne, 
that it was the plaintiff’s own original aflault; (or rather, 
that the plaintiff firk, with force and arms, affaulted the 
defendant, and he Een himfelf, and therefore, if 
any damage happened to plaintiff, twas owing to the af- 
fault he made on defendant, and in his neceffary defence) 
in trefpafs, that the defendant did the thing complained 
of in right of fome office which warranted him fo to do; 
or in an attion of flander, that the plaintiff was guilty of 
fuch or fuch a crime, and therefore he the defendant, 
fpoke the words: $ee Black. Com. 3 V. 306. Com. Dig. 
5 K. 69, 319, Se. There is a jufifiable homicide, Sc, 
and juftifable affault. See Afault. 

Bultificators, (ju/fifcatores) «Are a kind of compur- 
gators, or thofe that by oath juitify the innocence, or oaths 
of others ; as in the cafe of waging of law: and we read 
in Spelman, who leaves this word without explication—— 
Will. Rex Anglice H. Camerario &F juftificatoribus Juis, om- 
nibus Juis fidelibus Norf. Salutem: inguivite per comitatum 
guis juflius hujufmodi forisfa&uraw haberet tempore tiie 
mei, five Abbas Ramefia, Se. 

Bultifping Wail. If a man is arrefted, and puts in 
bail, the defendant’s attorney may except againft the bail, 
as being, in his opinion, infufficient. In fuch cafe, die 
bail (or other bail in their place) muft juftify themfelves 
in court; or before a commiffioner (for taking bail) 
-in the country, by fwearing themfelves houfe-kcepers, 
and each of shem to be worth double the fum for which 


a flock, owes rejicule. 













































they are bails afeee payment of all deif dete 
Books of Pradier and Black. Com, 3V. 291. = 

Bititia, Was anciently ufed for a judge, and 
times for a ftatute, law, or ordinance. Richar. 
Gratia, feiatis, nos, de communi proborum virorum 
fecifè kas juftitias Jubferiptas. Hoveden, p. 666. 

Fuftitia, Is often taken for jurifdi&tion, or the 
of a judge. Leg. Edw. Conf. cap. 26. Juftitia 
centis latronis, Jua eft de homine fuo. 

Jüfitia, He who now is called Jupietarins 
merly called juffitia, 7. e. a judge. Leg. Het 
A Rege vel juititia ejus, wel a communi utrorumque 
Submoneatur. 

Futtitias facere, Is to hold plea of any thin: 
Selden, in his Notes upon Eadmerus, aa 
plea which was held at Pénnenden between archbith 
Lanfranck and Odo bithop of Bayeux,) tells us; la- 
cito interfuerunt Goisfredus epifcopus Caint A 
loco regis fuit, F juititiam ilam tenuit, a he 
copus qui ut dium eft placitavit & totum dirationavi 
Fe. Ri 

Fultitíium, A ceafing from the poteat 
and egercifing juftice in places judicial. — 
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ATA, A key ‘or wharf: “rea iz h 
rum atque exonerandarum navium caufa, ¢ 
tabulis trabibu/que (clavium inpar) firmata. - z 

Baiagiüm. Portorium cued Kaiæ nomine exi 
rius: "The toll-money paid for loading or unload 
at a key or wharf. * Pat. 20 Ed.°3.. See Koyi 

Latenvar Month: Confiks of thirty or'thirty- 
(except February, which hath but eight and tweh 
in a leap-year nine and twenty) according to the A 
dar ; twelve of which months make a year. ‘Sta 
Gar. 2.°¢.7. 24'Geo:2.°¢. 23. 28 Geor2. 

Balende, Rural chapters or conventions of 
deans and parochial ‘clergy, fo called becaufe 
held on the -Aalends, or firt day of every month, P 
Antiq. 640. So. coh 

Salends, The beginning of a month, & 
lends. 

Hantreé. According to the defcription « 
phrey Lloyd, out of the laws and ordinances 
a hantref’ had its denomination from one huna 
and fignifies as much, under which wer 
many commots, whith the’ Welf call coni 
nifies provincia or regio, and confifteth o 
or circuits, and two townfhips. We find. 
tioned in Mon. Angl. 1 part, fol. Tea s- 
mier Conguereur de trois kantref de la terre 
eftoit Bernard de pha Shab ioe Sec 


ventual drink, or their ftrong | nee by th 
after meals they ufed to drink their 
ad caritatem, i. €, their See ee 7 
Cowell, 

Harte, (Sax) Isa PHL and with an 
vant or clown; as the Saxons called a dome 


a huskarle: from whence comes the ‘mode 
Deomefd. 
farrata foni, A cart-load of hay. Mon. 
‘p- 548. SeeCare@a. i 
Bay, See Key. 
Rebbars, (or Calleri) The refufe of h 


Cooper’s'Fhefaur. 
Heetage, (killagium) A privilege to demi 
the bottom of fhips refting in a port or harb 
FRUI La. 3, 
Seelmen, Are mentioned among masine 
Gein the Stat, 7 & BW. 3. ¢. 21. 
Keels, To carry coals, e. - 
cep, A ftrong tower or hold in the mid 
caftle or fortification, wherein the befieged make thei 
‘efforts of defence, was formerly in England called a 
and the inner pile within the caftle 4i Dover, ere 
K. Hen. 2. apout the year #153. we Se ee 





fost Wi 


cede Be. 
ture with what i is called abroad a Citadel. 

-Seeper of the Sozelt, (Cu/tos Foreftæ) Or chief warden 
of the foreft, hath the principal government over all offi- 
cers within the foreft; and warns them to appear at the 
court of juftice feat, on a general fummons from the Lord 


It feems to be fomething of the na- 


Gigs Juitice in Eyre. Manzwood, Part. 1. p- 156. 
Beeper of the Great Deal, (Cuffos magni fi ills Is a’ 
Lord by his office, ftiled Lord Keeper of the Great Seal of 
England, and is of the King’s Privy Council: Through 
_ his hands pafs all charters, commiflions and grants of the 
King, under the Great Seal; without which feal many of 
thofe gtants and commiflions are of no force in law, for 
_ the King is by interpretation of law a corporation, and 
-paffeth nothing but by the Great Seal, which is as the pub- 
_ lick faith of the kingdom, in the high efteem and repu- 
‘tation juftly attributed thereto. The Great Seal confifts of 
two impreflions, one being the very feal itfelf with the ef- 
_ figies of the King ftamped on it; the other has an im- 
A cen of the King’s arms in the figure of a target, for 
matters of a fmaller moment, as certificates, &jc. that 
are ufually pleaded /ub pede figilli. And anciently when 
the King travelled into France or other foreign kingdoms, 
there were two Great Seals; one went with the King, and 
another was left with the Cu/fos Regni, or the Chancellor, 
Baur If the Great Seal be altered ; the fame is notified in 
Be the Court of Chancery, and publick SE made 
thereof by the fheriffs, €e. 1 Hales Hifi. 1715 
4174. The Lord Keeper of the Great Seal, n ee 5 
k Bie. c. 18. hath the fame place, authority, prehemi- 
ne ce, jurifdiétion and execution of laws, as the Lord 
rcellor of England hath, and he is conftituted per tra- 
nem magni figilli, Sc. and by taking his oath. 4 
. 87. See Lamb. Archeion.65. 1 Roll. Abr. 385. The 
= Lord Chancellor or Lord Keeper; is fuperior, in point of 
= precedency, to every temporal lord. Stat. 31 Hen. 8. ¢. 
~ See Black. Com. 3V. 71. 
er of the PDribp Seat, (Ciaftos privati figitli) 
ficer through whofe hands all charters, pardons,. 
8, figned by the King, before they come to the 
‘Seal; and fome things which do not pafs that feal 
+ he is alfo of the Privy Council, but was anciently 
only Clerk of the Privy Seal; ‘after which he was 
Guardian del Privy Seal; and Jaftly, Lord Privy 
md made one of the great officers of the kingdom. 
yin. Roni Parks in Haagis Stat. 34 Hi8. 
‘he Lord Privy Seal is to put the feal to no grant 
t good warrant; nor with warrant, if it be againft 
v, Or inconvenient, but that he firft acquaint the King 
- 4Inf.55. ‘The fees of the clerks under the 
Seal, for warrants, ec. Vide Stat. 27 H, 8. 
Privy Seal. 
the Touch, 12 Hex. 6. 14. Seems to be that 
‘inthe King’s Mint, at this day called the Mafter of 
See Mint. . 
p of the ILibertics of England, By authority 
liament. Vide Cu/todes Libertatis. 
l, An ancient barony, written Concangium. MS, 
ts, A fort of coarfe Welch cloth, mentioned in 
Stat. 33 H: 8. c. 3. 
 Hethete, Signifies a cuftom to have a cart-way; or a 
a ant ards for the cuftomary duty for carriage of the 
— lord’s goods. Cowel. 
‘Rernellare Domum, (From Lat. Crena, a notch) To 
jild a houfe formerly with a wall or tower, dernelled with 
nnies | or notches, for the better convenience of fhooting 
rows; and making other defence. Du Frefie derives 
word from guarnellus, or quadranellus, a fourfquare 
otch; ubicunque patent quarnelli five fenefire: 
, form of walls and battlements for military ufes 
might poflibly have its name from guadrellus a four-{quare 
It was a common favour granted by our Kings in 
ent times, after caftles were demolifhed for preven- 
of rebellion, to give their chief fubjeéts leave to for- 
r their manfion-houfes with 4ernel/ed walls. Licen- 
dedimus Fohanni de H. Quod ipfe manfum fuum de B. 
in Com. Fc. -Muro de petra EF. calce firmare & ker- 
cline Pht Dat. 12 Sept. 1312. Paroch. Antiq. 
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Kerncliatus, Fortified or embatteled, according to the 
old fafhion; and the Duke of Lancafer claimed to him 
and his heirs, Cafrum fuum de Halton Kernellatum. 3i 
Ed. 3. Pl. de quo Warrant. apud Cefiriam. And we read 
Cafirum duplici muro Kernellatum, &c. Surv. Dutch. 
Cornaw. 

dernes, Idle perfons, vagabonds. 3i 
Edits V5. Lz: 

Severe, A cover or veffel ufed in a dairy-houfe for milk 
or whey. Paroch. Antiq. pag. 386. 

ey, (Kaia & caya; Sax. Leg. Teut. Kay, )A wharf to 
land or fhip goods or wares at. The verb caiare, in old 
writers, fignifies (according to Scaliger) to keep in, or 
reftrain ; and fo is the earth or ground where deys are made, 
with planks and pofts. Cowell. 

The lawful keys and wharfs for lading or landing 
of goods belonging to the port of London, are Chefier’s- 
Key, Brewer’s-Key, Galley-Key, Wool-Dock, Cuftom- 
houfe-Key, Bear-Key, Porter’s-Key, Sab’s-Key, Wig- 
gan’s-Key, Young’s-Key, Ralph’s-Key, Dice-Key, Smart’s- 
Key, Somers’s-Key, Hammond’s-Key, Lyon’s-Key, Botolph- 
Wharf, Grant’s-Key, Cock’s-Key, and” Frefh-Wharf; 
befides Billing/gate, for landing of fifh and fruit; and 
Bridgehoufe in Southwark for corn and other provifion, 
&c. but for no other goods or merchandife. Deal boards, 
mafts and timber, may be landed at any place between 
Limehoufe and Wefiminjier ; the owner firit paying or com- 
pounding for the cuftoms, and declaring at what place he 
will land them. Lex Mercat, 132, 133. Stat, 13 & 14 
Car, 2» ¢. 11. fega 14. Rot. Scac. 19 Car. 2. 

Bepage, (Kaiagium,) The money or toll paid for lodd- 
ing or unloading wares at a key or wharf. Rot. Par. 1 
Edw. 3. m.10.and 20 Edw. 3. m. I. 

Replies, or Keels, (Ciali or Giules,) A kind of long- 
boats of great antiquity, mentioned in ftat. 23 Hen. 8. c. 
18. Longe naves quibus Brittanniam primo ingrefi. Junt 
Saxones. Spel. 

dxepng, Five fells, or pelts, or theep-tkins with | their 
wool on them, Cowell. 

Bepus, Reps, A guardian, warden, or keeper. 
Nolo etiam quod aliquis fene/challus, confiabularius, ballivus, 
keys, five fore/tarius, ferviens, vel venator——per terras 
eorum wvenientes, ab ipfis nec ab bominibus Juis pafcantur. 
Mon. Ang. tom. 2. p. 71. In the Ife of Man, the 24 
chief commoners, who are as it were confervators of the 
liberties of the people, are called Keys of the ifland. 

dichell, A cake: It was a good old cuftom for god- 
fathers and godmothers, every time their god-children 
afked them blefling, to give them a cake ; which was 
called a Goa’s Kichell. It is fill a proverbial faying in 
fome counties, 4/k my. blefing, and I will give you fome 
plum-cake. Cowell. 

SidDdDe2z, Signifies one that badges, or carries corn, dead 
viétual, or other merchandife, up and downto fell. 
Stat. 5 Eliz..c..12...'They are alfo gees hiddierss . 13 
El. cap. 2 

Riddle, kidèl, or Bedel, (Kidellus,) A dam; or “open 
wear ina river, with a loop or narrow cutin it, accom- 
modated for. the laying of weels or other engines to 
catch fith. 2 Infl: fal. 38. Anguftias, machinas Jive in- 
geniain fluminibus pofita ad Jalmones aliofque pifces. inter- 
cipiendos, Fifhermen corruptly call them 4erzles. “The 
werd is ancient; for in Magna Charta, cap. 24. we read 
thus, Omnes kidelli deponantur de caiero penitus per Tha- 
mefiam (F Medeweyam C per totam Angliam, nifi per tje 
ram maris. ` Andina charter made by King Fohr, power 
was granted to. the city of London, De kidellis amovendi: 
per Thamefiam F Medeweyam. 1 Hen. 4, cap. 12. it was 
accorded, inter alia, That a furvey fhould be made of the 
wears, mills, ftanks, ftakes, and Zidels, in the great ri- 
vers of England. Ing. capt. apud Derb. 15 Nov. 1 Eliz. 
poft mortem Tho. Fyndern, &c, Et fuit feifitus de uno 
kidello. vocat,- a were, ac de-libera pifcaria in Potlk. 
Efc. Bundello, 3.. They are now called kettles, or kettle 
nets, and are: muchi ufed on the fea-coalts of Kent and 
Wales.. Cowell. 

Kidnapping, Is the flealing and conveying away of a 
man, woman or child ; and is an offence at Common law, 
punifhable by fine, pillory, é fc. Raym. 474 Alfoif a 

6T matter 


Ordin. Hibern, 
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but after brothers and fifters children, the neareft inde- 
gree in kindred is to be confidered, and not whether they 
are of the whole or half blood; as for inftance; there 
were two brothers of the whole blood, and one of the 
half blood, thofe of the whole blood died, each of them 
leaving iffue a fon, then one of the fons died without iffue; 
in this cafe his uncle of the half blood fhall be admitted 
before the other furviving fon of his brother by the whole 
blood: yet if a man purchafe lands and dies without iffue, 
it fhall never go the half blood in the collateral line; tho’ 
it is otherwife in cafe of a defcent from a common an- 
ceftor. 

The children of the brothers and fifters of the half 
blood, fhall exclude all other collateral afcendents, as 
uncles and aunts, and all remoter kindred of the whole 
blood in the collateral line; but then the brothers of the 
half blood, and their children, fhall fucceed equally per 
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maher ofa hip, © "fhall, during his being abroad, force 
any man afhore, and willingly leave him behind, he fhall 
fuffer three months imprifonment. 11 P 12W. 3. e 7. 
But the party thus injured may maintain an a¢tion againft 
the party offending, for damages fuftained on occafion of 
fuch treatment, and is not bound to proceedon the ftatute. 

According to Blackfone, this is unqueftionably a very 
heinous crime, as it robs the King of his fubjeéts, banifhes 
a man from his country, and may in its confequences, be 
produ&ive of the moft cruel and difagreeable hardthips; 
and therefore the Common law of England has punithed it 
with fine, imprifonment and pillory. Raym. 474. 2 
Show. 221. Skinn. 47. Comb. 10. See alfo the 11 & 
12W.3. ¢ 7. and Black, Com. 4V.219. 

Kilderbin, A veflel of ale, €c. containing the eighth 
part of an hogfhead.” 

Ritketh, Was an ancient fervile payment made by te- 















nants in hufbandry. Kilketh pro qualibet hundreda 2 
denar, MS. v. Cowell. 


illagium, Keelage. Cowell. 
&illpebftallion, Is where lords of manors were bound 


by cuftom to provide a frallion for the ufe of their tenants 
mares. Spelman’s Gloff: 





Silth. Ac omnes annuales redditus de quadam confuctudine 


in, Fc. vocat? kilth. Pat. 7 Eliz. 

Kinded, Are a certain body of perfons of kin or re- 
lated to each other. There are three degrees of kindred 
in our law; one in the right line defcending, another in 
the right line afcending, and the third in the collateral 
line ; and the right line defcending, wherein the kindred 
of the male line are called Agnati, and of the female line 
Cognati, is from the father to the fov, and fo on to his 
children in the male and female line; and if no fon, then 
to the daughter, and to her children in the male and fe- 


male line; if neither fon nor daughter, or any of their 


children, to the nephew and his children, and if none 
of them to the niece and her children; if neither nephew 
nor niece, nor any of their children, then to the grand- 


fon or grandaughter of the nephew; and if neither of 


them, to the grandfon or grandaughter of the niece; and 
if none of them, then to the great grandfon or great gran- 


daughter of the nephew and of the niece, Fc. & fe ad 


infinitum. 

The right line afcending is dire&ly upwards; as from 
the fon to the father or mother; and if neither father nor 
mother, to the grandfather or grandmother; if no grand- 
father or grandmother, to the great grandfather or great 
grandmother ; if neither great prailletber or great grand- 
mother, to the father of the great grandfather, or the 
mother of the great grandmother ; and if neither of them, 
then to the great grandfather’s grandfather, or the great 
grandmother’s grandmother; and if none of them, to 
the great grandfather’s great grandfather, or great grand- 
mother’s great grandmother, & fie in infinitum. The 
collateral line is either defcending by the brother and his 
children downwards, or by the uncle upwards: It is be- 
tween brothers and fifters, and to uncles and aunts, and the 
ret of the kindred, upwards and downwards, a-crofs and 
amongtt themfelves. 2 Nel/. Abr. 1077, 1078. 

If there are no kindred in the right defcending line, the 
inheritance of lands goes to the collateral line; but it 
never afcends in the right line upwards, if there are any 
kindred of the collateral line, though it may afcend in 
that line : And there is this difference between the right 
line defcending and the collateral line; that the right of 
reprefentation of kindred in the right defcending line 
reaches beyond the great grandchildren of the fame pa- 
rents ; but in the collateral line, it doth not reach beyond 
brothers and fifters children ; for after them there is no 
reprefentation among collaterals. 

In the right afcending line the father or mother are al- 
ways in the firft degree of kindred; and by the Civil 
law, if the fon died without iffue, his father or mother 
fucceeded, and after them his brother or fifter, uncle, 
aunt, €%¢, Butincafe of purchafe by the fon, if he died 
without iffue, his father or mother could not inherit, but 
his brothers and fifters, &c. by which it appears, that the 
father cannot fucceed the fon immediately, though he is 
the next of kin. ' -~a gonftant rule in the collateral line, 
that thofe who are of the whole blood are firft admitted ; 
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firpes, and not per capita, according to the diftinét num- 
ber of their feveral perfons. bid. 
There are feveral rules to know the degrees of 
kindred ; in the afcending line, take the fon and add 
the father, and it is one degree afcending, then 
add the grandfather, and it is a fecond degree, 3 
perfon added to a perfon in the line of confan- 
guinity making a degree ; and if there are many perfons, 
take away one, and you have the number of degrees; 
as if there are four perfons, it is the third degree, if five 
the fourth, ée. fo that the father, fon, and grandchild, 
in the defcending line, though three perfons make but 
two degrees: to know in what degree of kindred the fons 
of two brothers ftand, begin from the grandfather and 
defcend to one brother, the father of one of the fons, which 
is one degree, then defcend to his fon the anceftor’s grand- 
fon, which is a fecond degree; and then defcend rar 
from the grandfather to the other brother, father of the 
other of the fons, which is one degree, and defcend to 
his fon, &%c. and it is a fecond degree; thus reckoning 
the perfon from whom the computation is made, it ap- 
pears there are two degrees, and that the fons of two bro- 
thers are diftant from each other two degrees: For in what 
degree either of them is diftant from the common ft 
the perfon from whom the computation is made, they are 
diftant between themfelves in the fame degree; and in 
every line the perfon muf be reckoned from whom the 
computation is made. If the kindred are not equally 
diftant from the common ftock; then in what degree the 
moft remote is diftant, in the fame degree they are dit 
tant between themfelves, and fo the kin the moft remote 
maketh the degree; by which rule, I, and the grandchild 
of my uncle, are diftant in the third degree, fuch ‘— 
child being diftant three degrees from my grandfather, 
the neareft common ftock. Wood’s dnf. 43, 49. The 
Common law agrees in its computation with the Civil and 
Canon law, as to the right line; and only with the 
Canon law as to the collateral line. Ibid. See Black, 
Com. 2V. 205. 

Ring, (Rex, from Lat. Rego torule, in Sax. Cyzingior 
Coning) Is a monarch or potentate, who rules fingly and 
fovereignly over apeople ; or he that has the higheft power 
and rule in the land. The King is the head of the com- 
monwealth ; and the learned Braden tell us, Rex eft vi- 
carius ES minifier Dei in terra, omnes quidem Jub eo, Ù i 
Jub nullo nif tantum Jub Deo. _ Bra&. lib. 1. c. 8. But 
our King on his coronation, takes an oath of the following 
purport, wiz. To govern the people of this kingdom, ac- 
cording to the flatutes in parliament agreed on, and the 
laws and cuftoms of the fame; to his power to caufe law 
and juftice in mercy to be executed in all his judgments; 
to maintain to the utmoft of his power the laws of God, 
the true profeflion of the gofpel, and the proteftant re- 
formed religion eftablifhed by law; and preferve to the 
bifhops and clergy their rights and privileges, as by law 
are appertaining to them: this is the obligatory oath of 
our Kings, as regulated to be taken by 1 WY. M. e6. 
And the coronation oaths, in former times, were undoubt- 
edly a contract between the King and the people in this — 
nation. ; 

The nature of the government of our King, faya For- 
tefeue, is not only regal, but political: If it were merely 


the former, regal, he would have power to make what — 
alterations — 
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aleerations. he pleafed in our law, and impofe taxes and 


other hardfhips upon the fubjeét, whether they would or 
‘no; buthis government being political, he cannot change 
‘the laws of the realm, witnout the people confent 
For- 
tefene’s Laud, Leg. Angl. 17. it is alfo faid by the fame 
‘writer, that the King is appointed to protect his fubjects 
in their lives, properties and Jaws; for which end and 


thereto, nor burthern them againft their wills. 


rpofe he has the delegation of power from the people : 


ikewife our King is fuch by the fundamental law of our 


Jand; by which law the meaneft {abject enjoys the liberty 
of his perfon, and pre perty in ‘his eftate ; and it is every 
“man’s concern to detend thefe, as well as the King in 
his lawful rights. Forts “ue. 


redrefied, affirms that is the original power and conftitu- 
‘tion of the ftaies of the kingdom, to re-inftitute the regal 
-eftate, as well where" 
the conftitution, as wai- © there is no immediate heir to 
fucceed the King, fo that the throne becomes a€tually va- 
cant; and without this hc takes it there is no perfect con- 
ftitution, Britann. Con, tut. 

In King John’s Magna Charta of liberties, there was 
‘aclaufe making it` . l for the barons of the realm to 
‘choofe twenty-f: ».rc.s to fee the charter obferved by 
the King; with power, on any juftice or other minifter 

of the King’s failing to do right, and acting contrary 
thereto, for four of he faid barons to addrefs the King, 
‘and pray that the fam » might be remedied; and if the fame 
were not amended j.. fqrty days, upon the report of the 
four barons to the reftof the twenty-five, thofe twenty- 
five barons with the commonalty of the whole land, were 
at liberty to diftrefs the King, take his caftles, lands, &c, 
‘until the evils complain’d of fhould be remedied, accord- 
‘ing to their judgment; faving the perfon of the King, 
queen, and their children: And when the evils were re- 
-dreffed, the people were to obey the King as before. King 
` Fobn’s Magna Chart. cop. 73. But this claufe, and fome 
others in favour of liberty, are omitted out of King Henry 
-‘Illd’s Magna Charta ; though in a ftatute made at Oxford, 
“anno 42 Hen. 3. to reform mifgovernment, it was enacted, 
‘that twenty-four great men fhould be named, twelve by 
‘the King, and twelve by parliament, to appoint juf- 
tices, chancellors, and other officers, to fee Magna Char- 
_ ta obferved. 
-The daront «vars mentioned in our ancient hiftories, 
~ feem to have proceeded in fome meafure from a like power 
Ra peng to them as by the charter of King John; and pro- 
‘bably the parliament’s wars from their example. Sir 
_ Edward Coke tells us, that if there be a King regnant, in 
` poffeffion of the crown, although he be but Rex de fado, 
-and not d Jure, yet he is Seignior le Roy ; and another that 
“hath right, iu he be out. of poffeflion, is not within the 
“meaning oi the ftat. 11 H. 7. c- 1. for the fubjeés to 
ferve and defend him in his wars, &'c, Anda pardon, 
ée. granted by a King de jure, that isnot likewife de 
 faéo,isvoid, 3 Inf. 7. A King that ufurps the crown, 
grants licences of alienation or efcheats, it will be good 
feat te rightful King; fo of pardons, and any thing 
that doth not concern the King’s ancient patrimony, or 
the government of the people: Judicial aéts in the time 
of fuch a one, bind the right King and all who fubmitted 
- to hisjudicature. T'he crown was toffed between the two 
families of Yort and Lancefler many years; and vet the 
atts of royalty done in the reign of the feveral compe :- 
_ tors, were confirmed by the parliament: And thefe refo- 
lutions were made, becaufe the common people cannot 


ee el King’s title, and to avoid anarchy and con- 
fofion. Fenk Cent. 130, 131. ‘ 
_ Every King for the-time being, has a right to the peo- 
ae id allegiance, who ’tis faid are bound by the ftatute 11 
#9. ¢. i. to defend him in his wars againft every power 
whatfoever, and fhall incur no pains or forfeiture thereby. 
1 Hawk. P.C. 36. And a King out of poffeflion, we 
are bound by the duty of our allegiance to refit. Ibid. 
= Butin the cafe of King Charles the Second, who was kept 
out of the exercife of the Aingly office by traitors and re- 
bels, is was adjudged that he was King both de faéo and 












A late author taking no- 
‘tice of the breaches mad in the conftitution of this king- 
‘dom in feycral reigns, and the neceflity of their being 
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de jure; and all the a&s which were done to the keeping ` 
him out, were high treafon. Kel. Rep. 15. 

There may be {fome Kings de fa4o, to whom it may be 
dangerous to do any fervice, viz. Such as fhall depofe a 
rightful King: And according to the Lord Chief juftice 
Hale, if the right heir of the crown be in attual exercite of 
the fovereignty in one part of the kingdom, and an ufurper 
in the exercife of it in another, the law adjudgeth him in 
the poffeffion of the crown that hath the true right; and 
the other is not a King de fadéo, but a difturber and no 
King: this was the cafe between King Ed. 4. and Hen. 6. 
And the like was held as to Queen Mary, who openly laid 
claim to the crown, and was proclaimed Queen; at the 
fame time the Lady Jane was proclaimed Queen at London 
on the nomination of King Ed. 6. fo that both being de 
fado in poffefiion of the crown, the law adjudged the pof- 
feflion in Mary, who had the right of the fame. State 
Trials 932. 

Itis high treafon to confpire againft the King, Queen, 
&c. Anda perfon may be guilty of treafon againft a 
King, tho’ he be not in pofleffion of the crown. The 
dignity of the King of England is imperial; and our Kings 
have placed on their heads an imperial crown: King Zæ- 


„gar wrote himfelf imperator E dominus, Fc. But no King 


of England ufed any feal of arms till the reign of Rich. 1, 
before that time, the feal was the King fitting in a chair 
of ftate on one fide of the feal, and on horfeback on the 
other fide; but this King fealed with a feal of two lions, 
and King John was the firt that bare three lions; and 
afterwards Ed. 3. quarter’d the arms of France, which has 
been continued down to this time. Alfo King Henry 8. 
was the firt to whom Majefty was attributed; before 
which our Kings were called Highne/s, Sc. Lex Con/ftitut. 
47, 48. The eldeft fon of the King of England is Prince 
of Wales, Duke of Cornwall, &c. and the younger fons 
are born Dukes and Earls of what places the King pleafes. 
K. Hen. 2. took his fon into a kind of fubordinate rega- 
lity with him, fo that there were Rex Pater and Rex Fi- 
lius > but he did not diveft himfelf of his fovereignty, but 
referved to himfelf the homage of his fubjeéts. And not- 
withftanding this King, by confent of parliament, created 
his fon Jobn King of Ireland; and King Rich. 2. made 
Robert de Vere Duke of Ireland ; and Ed. 3. made his eldeft 
fon Lord of Ireland, with royal dominion ; yet it has been 
held, that the King cannot regularly make a King with- 
in his own kingdom. 4 Inf. 357, 360. Hen. de Beau- 
champ, Earl of Warwick, was by King Henry 6. crown'd 
King of Wight Ifand; but it was refolved, that this could 
not be done without confent of parliament, and even then 
our greateft men have been of opinion, that the King 
could not by law create a King in his own kingdom, becaufe 
there cannot be two Kings of the fame place: And af- 
terwards the fame King Henry made thefame Earl of Ware 
wick Primus Comes totius Anglie. A King cannot refign 
or difmifs himfelf of his office of King, without con- 
fent of parliament; nor could Hen. 2. without fuch 
confent, divide the fovereignty: there is a facred band 
between the King and his kingdom, that cannot be dif- 
folved without the free and mutual confent of both in par- 
parliament; and though in foreign kingdoms there have 
been inftances of voluntary ceflions and refignations, which 
poflibly may be warranted by their feveral conftitutions, 
yet by the laws of England, the King cannot refign his 
fovereignty without his parliament. Sir Matt. Hales Hift. 
Corone. But yet let it be remembered, ’twas adjudged 
by parliament that James the Second had abdicated the 
throne.» 

Ifa King hath a kingdom by title of defcent, where 
the laws have taken good effect and rooting; or if a King 
conquers a Chriftian kingdom, after the people have laws 
given them for the government of the country, to which 
they fubmit, no fucceeding King can alter the fame 
without the parliament. 7 Rep. 17. It is neverthelefs 
held, that conquered countries may be governed by what 
laws the King thinks fit, and that the latvs of Exgland do 
not take place in fuch countries, until declared fo by the 
conqueror, or his fucceffors ; here in cafe of infidels their 
laws do not ceafe, but only fuch as are againft the law 


of God; and where the laws are rejected or'filens, they 
hall 
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Thall be governed ee to the rule of natural equity, 
2 Salk. Rep. 411, 412, 666. 

Our Kings have diftributed their whole power of judi- 
cature to the courts of juftice ; which courts by immemo- 


rial ufage have gained a known and ftated jurifdiction, 


that no King can alter without an act of parliament. 2 
Hawk. P.C.2. But asit has been refolved, that the 
fucceffor of every King begins his reign on the very day 
that the former King died ; therefore all patents of judges, 
fheriffs, juitices of peace; &c. determine by the death of 
the King: Tho’ vide ftat. 1 Ann. c. 8, See i Geo. 3 
¢. 23. The Kings of England not having the whole k 
giflative power, if the King and clergy make a canon, 
tho’ it binds the clergy ix re ecclefiaftica, it does not bind 
laymen; for they are not reprefented in the convocation, 
but in parliament: In the primitive church, the laity 
were prefent at all fynods > and when the empire became 
Chriftian, no canon was made without the Emperor’s 
confent, and indeed the Emperor’s confent included that 
of the people, he having in himfelf the whole legiflative 
power; but the Kings of this kingdom have it not; 2 
Salk. Rep. 412, 673. Religion; juftice; and truth, are 
the fupporters of the crowns of Kings. See Crown. See 
Black. Com. 1. F. 190, 246. 3 V. 254, 4 Vi 32; 76, 
32, Fe. 

By 5 Geo. 3: ci 27. provifion is made for the admini- 
ftration of government; in cafe the crown fhould defeend 
to any of the children of his Majefty, being under the 
age of 18 years; and for the care and guardianthip of 
their perfon, See King’s Prerogative. 

King of heralds, Rex Heraldorum, fsa principal of- 
ficer at arms, that hath the pre-eminence of the fociety. 
See Herald and Garter. Among the Romans he was called 
pater patratus, 

King of the Miniftrels; at Tuthury in com. Staf. 
His power and privilege appears by a charter of Rich. LI. 
confirmed by Hen. VI. in the 21 year of his reign. 
Cowell. 

King’s aBench (Bancus st ) from the Saxon banca, 
a bench or form. 

We shall here treat of, 


I. The court itfelf, generally; 
I. Of its criminal jurifdiGion. 
II. Of its civil jurifdifion, &c. 
IV. How far its prefence je i the power of other 
courts, &c. 
V. Of the officers of the court. f ME 


I, Of the court of King’s. BERAR 


The court of King’s Bench is the court or judgment- 
feat, where the King of England was fometimes wont to 
fit in his own perfon ; and therefore it was moveable with 
the court of King’s houfhold, and called Curia Domini 
Regis and Aula Regia, as Gwin reports in the Preface. to 
his Reading ; and that therein, and in the court of Ex- 
chequer, which were the only courts of the King till 
Henry the Third’s days, were handled all matters of juf- 
tice, as well civil as criminal. ` 

After the divifion of the courts, and the eftablifhment 
of the court of Common Pleas, for the exprefs purpofe of 
determining civil fuits, the court of King’s Bench was 
wont in ancient times to be efpecially exercifed in all 
criminal matters and pleas of the crown, leaving the 
handling of private contraéts and civil actions to the 
Common Pleas and other courts. Glanvil, lib, 1. cap. 2; 
3, 4. and Lb. 10. cap. 18: Smith de Rep. Ang. lib. 2. 
oi. 4 dInft, fol. 70: 

This court hath a prefident who is Lord Chief Juftice 
of England, with three or four juftices aflitants; or ac- 
cording to Forte/cue, cap.-51: four or five, and officers 
thereto belonging, the clerk of the crown; a protho- 
notary, and other inferior minifters and attornies, 
Cowell. 

Towards the latter end of the Norman. period, ae 
Aula Regis, which was before one great court where the 
jufticiar prefided was divided into four diftin& courts, 
is e. the court of Chancery, King’s Bench, Common 
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v 
Pleas and Exchequer. Madox, c. 19. Braf. libs 3 
fol. 105 
The court of King’ s Bench retained the greater i 
litude with the antient Curia or Aula Regis, and wi ; 
ways ambulatory, and removed with the King w teie 
ever he went: Hence the writs returnable into this court 
are Coram nobis ubicunque fuerimus in Anglia; an l: 
cords there are ftiled Coram Rege, as it is ftill fuppo 
to have always the King him(elf in perfon fittin ‘in 
from whence it obtained the name of the court o 
Bench, and hath always retained a fupreme original ju 
diétion in all criminal matters ; for in thefe the poy oth 
xy 













































iffued, and was returnable into this court ; but i 
pafs it might be made returnable into either th 
Bench or Common Pleas, becaufe the plea was cı 
as well as civil. 4 Inte 70. 2Inft. 24. Gi 
Dyer 187. Cromp. of Courts 78. 1 Rol. Abr. 
28 Ed. 1. c. 5. this court is to follow the King, 
Hen. 3. fat in perfon with the juftices ix Banco 
feveral times, being feated on a high bench, 
judges in a lower one at his feet : And the Kin 
was originally the only court in We/tminfter-Ha, 
which the courts of Common Pleas and Exch 
to have been derived. 2 Hawk. P. C. 6. 
This court hath fupreme authority; the | 
ftill prefumed by law to fit there as judge 
tho’ he doth judge by his judges; and the p 
are fuppofed to be Coram nobis, that is before 
himfelf, for which reafon all writs in this court 
fo returnable, and not Coram jufticiariis noftris, 
form in the Common Pleas. 4 Jn/i. 73. 


II. Of the criminal jurifdiGion of the cout 
Bench. r 
This court is termed the Cy/fos neni 
realm, and by the plentitude of its power, w 
meets with an offence contrary to the firft pr 
juftice, and of dangerous confequence if not 
adapts a proper punifhment to it: 1 Sid. 168. 
PG. 4s 


The juttices of B: R. are the fovereign j uf 
and terminer; gaol-delivery, and of eyre, 
of the land; and their jurifdiétion is general 
England : By their prefence the power of 
in the county; during the time of this cou 
is fufpended ; for in præfentia majoris ceffat 
but fuch juftices may proceed by virtue o 
miffion, &c: Hi P. €. 156. 4 Tafto 
P. €. 32: Itis thefe juftices who have a v 
di&tion over all matters of a criminal and publ 
judicially brought before them; to 
either by the Common law or by ftat 
power is original and ordinary ; when th 
pointed them, they have their jurifdiction f 
1 Hawk. 152. 4 Inf. 745 ; 
. It has a particular jurifdiétion, not on 
pital offences, but alfo over all other mifde 
publick nature, tending either to a breac 
or to oppreflion or faction, or any manne 
ment 3 and it is not material whether fu 
ing manifeftly againft the public good, dire@tl 
particular perfon or nots 4 Injt. 71. 41 ¢ 
Hawk. P: C. 6. aes 

And for the better reftraining fitch! nC 
difcretionary power of infliting exemplary | 
on offenders, either by fine, imprifonmen or. 
famous punifhment, as the nature of the crime 
red in all its circumftances, fhall require 
make ufe of any prifon which fhall feem m 
and it is faid, that no other court can’ remo 0 





Hawk. P. C. 7. % 

Alfo it hath fo fovereign a jurifdi&tion n all 
nal matters, that an aét of parliament ap 
crimes of a certain denomination fhall be ` 
tain judges; doth not exclude the juri 
court, without exprefs negative words ; ar 
hath been refolved, that 33 H. 8. cap. 
acts, That all treafons, Sc. within the King’s h 
fhall be determined before the Lord Steward 
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King’s houfe, Sc, doth not reftrain this court from pro- 
ceeding again{t fuch offences. 2 Inft. 549. 2 Fonts 53. 
2 Hawk. P: C. 7° 

But where a ftatute creates a new offence which was 
fot taken notice of by the Common law, and ereéts a 
new jurifdiction for the punifhment of it, and prefcribes 
a certain method of proceeding, it f{eems queftionable 
how far this court has an implied jurifdiction in fuch a 
cafe. 1 Sid, 296. 2 Hawk. P.C.7. 

This court, by the plentitude af its power, may as 
well proceed on indictments removed by gertiorari out of 
inferior courts, as on thofé originally commenced here; 
whether the court below be determined, or {till ix efes 
and whether the proceedings be grounded on the Common 
law, or on a ftdtute making a new law concerning an 
- old offence. Dalfi25. 44 Ed.3. 31: b. Cromp. Furi. 


ASE Gy Ay dor E 
e the court of King’s ae will not give judgment 
on a conviction in the inferior court, where the pro- 
ceedings are removed by certiorari, but will allow the 
party to waive the iffue below, and to pléad de novo, and 
to go to a trial upon an iffue joined in B. R, Carth. 6. 
- adjudged in the cafe of one Baker, who was convicted at 
Kingfion upon Hull, for fpeaking feditious words, 
-Nor can a record, removed into the King’s Bench 
from an inferior court, regularly be oer ED after the 
term in which it came in; yetif the court perceives any 
practice in endeavouring to remove fuch record, or that 
_ itis intended for delay, they may in difcretion refufe to 
_ receive it, and remand it back beforeit is filed. 2 Hawk. 
Pi C. 7. and feveral authorities there cited. 
„Alfo by the conftruétion of the ftatutes, which ae a 
trial by zif prius, the King’s Bench may grant fuch a 
_ trial in cafes‘of treafon or felony, as well as in common 
cafes, becaufe for fuch trial, not the record, but only a 
tranfeript is fent down. 4 Inf. 74; Raym. 364. 
_And by the 6 Hen. 8. cap. 6. it, is énatied, « That 
the King’s Bench have full authority, by difcretion, to 
remand as well the bodies of all felons removed thither, 
as their indictments, into the counties where the felo- 
nies were done; and to command the juftices of gaol- 
delivery, jultices of the peace, and all other juftices, to 
_ procee ie after the courfe of the Common law, as 
the faid juitices might have done, if the faid indi€tments 
and pines had not been brought into the faid King’s 
yap This a& extends not to high treafon. Raym. 
OER bes of this court are the fovereign jultices of 
oyer and terminér, gaol-delivery, confervators of the 
peace, ec. as alfo the fovereign coroners; and therefore, 
where’ the fheriff and coroners may receive appeals by 
|, a fortiori they may ; alfo this court may admit per- 
fons'to bail in all cafes according to their difcretion. 4 
Inf. na 9Co. 118.6. 4 Inf. 74, -Vaugh. 157. é 
` -in the county where the King’s Bench fits, there is 
every term a grand inqueft, who are to prefent all criminal 
matters arifing within that county, and then the fame 
court proceeds upon indiétments fo taken ; or if in vaca- 
tion, there be any indi€&tment of felony before the juf- 
tives of peace, oyer and terminer or gaol-delivery there 
fitting, it may be removed by certiorari into B. R. 
Beer they proceed’ de die in diem, Fe. 2 Hales Hif. 





Ill. Of the civil jurifdition of the court of King’s Bench, 
&e. 


„On the firt divifion of the courts, it was intended to 
confine the jurifdiction of the court of King’s Bench to 

_ matters merely criminal, and accordingly foon afterwards 
it was enacted by Magna Gharta, cap. 11. That Common 


i 23s 


cellor, &e, 
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Pleas fhould not follow the King’s court, (i.e. È. R.) but 
be held in a certain place: Hence it is that this court 
cannot determine a meer real action. 17 Ed. 3.50. i 
Rol. Abr. 536, 537: 

But notwithftanding Common Pleas cannot be imme- 
diately holden Banco Regis, yet where there is a de e&t im 
the court, where by law they be holden originally, they 
may be holden in B. R. as if a record come out of the 
Common Pleas by writ of error, there they may hold 
plea to the end; fo where the plea in a writ of right is 
removed out of the county by a pone in B. R. on a writ 
of mejne replevin, (Fc. 2 Ink. 23. . 4 Inft. 72, 113. and 


fee Saund. 256. Show. P. C. 57. 


So any attion vi & armis, where the King is to have 


| fine, as ejeétment, trefpafs, forcible entry, toc. being of 


a mixed nature, may be commenced in B. R. 2 Init, 
Alfo any officer or minifter of the court; entitled to 
the privilege thereof may be there fued by bill in debt, 
covenant or other principal action ; for the act takes not ` 
away the privilege of the court. 2 Inf. 23. 4 Inf. 71. 
2 Bulk. 123. 

From hence arofe the notion, that ifa man was taken 
up as a trefpaffer in the King’s Bench, and there in cuf- 
tody, they might declare againft him in debt, covenant or 
account ; for this likewife was a cafe of privilege, fince 
the Common Pleas could not procure the prifoners of the 
King’s Bench to appear in their court; and therefore it 
was an exception out of Magna Charta. 4Inft. 71. Cro. 
Car. 330. 

By the ftatute of Glouceffer, cap. 8. None fhall have 
writs of trefpafs before juftices, unlefs he fwear by his 
faith that the goods taken away were worth forty fhil- 
lings. 

This oath is now difufed, yet if the damages laid 
in the declaration (in cafes cognizable in inferior courts) 
do not amount to 40s, the court will not hold plea of the 
matter. If laid to the amount óf gos, and there is not 
any fett off, and plaintiff recovers under 405. defendant 
may fuggeft it on the roll, and plaintiff fhall not have 
more colts than damages. i 

The court of King’s Bench now holds plea in all ac- 
tions in general, except real actions, fuffering of recover- 
ies, and leveying of fines, &c. but vide infra. 

To this court it regularly belongs to examine errors 
of all judges and juftices in their judgments and _proceed- 
ings ; the court of Exchequer excepted. F. N. B. 20, 
z1. It hath been held, that a writ of error lies in B. R. 
of an attainder before the Lord High Steward. 1 Sid. 
208. And upon judgment givén in the Chancery, as __ 
well as other courts, writ of error in many cafes will lie 
returnable in the court of King’s Bench. But on pro- 
ceedings in B. R. by original writ, error lies not, but to 
the parliament. The court of B. R. being the higheft 
court of Common law, hath power to reform inferior, 
courts, reverfé erroneous judgments given therein, and 
punifh the magiftrates and officers for corruption, &e. 2 

awk. 8. 

The court of King’s’ Bench, as it is the higheft court 
of Common law, hath not only power to reverfe erro- 
neous judgments for fuch errors as appear the defect of 
the underftanding ; but alfo to punith all inferior magif~ 
trates, and all officers of juftice, for wilful and corrupt 
abufes of their authority againft the obvious principles of 
natural juftice ; the inftances of which are fo numerous, 
and fo various in their kinds, that it féems needlefs to 
attempt to infert them. 2 Hawk. P.C.8. Vaugh. 157. 
1 Salk. 201. 

This.court grants habeas, corpus’s to relieve perfons 
wrongfully imprifoned ; and may bail any perfon what- 
foever: A perfon illegally committed to prifon by the 
King and council, or either houfe of parliament, (as it is 
faid) may be bailed in Z. R. and in fome cafes on legal 
commitments ; alfo, perfons committed by the Lord Chan- 
2 Hawk. 110, 111. Writs of Mandamus 
are granted by this court, to reftore officers in corpora- 
tions, colleges, &c. unjuftly turned out; and freemen, 
wrongfully disfranchifed : „Alfo. guo warranto’s againit 


perfons Or corporations, ufurping franchifes and liberties 
| 6U 


againit 
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di&merits removed hither by certiorari from a foreign 
county, ought to be returnable coram nobis ubicungne fue- 
rimus. 2 Hawk. PCTS 9. 
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againft the King ; and on mifufer of privileges to feize 
the liberties, Gc, and in B. B. the King’s letters patent 
may be repealed by Scire facias, &c. This court in 
ancient times was (as before obferved) ordinarily exercifed 
in all criminal matters, and pleas of the crown; leaving 
private contracts and civil aétions to the Common Pleas, 
and other courts. 4 Inf. 70. It is now divided into a 
Crown-fide and a Plea-fide; the determining criminal, 
and the other civil caufes: The Crown-fide determines all 
criminal matters, (wherein the King is plaintiff) as trea- 
fons, felonies, murders, rapes, robberies, riots, breaches 
of the peace, and all caufes profecuted by way of india- 
ment, information, éc. And into the court of B, R. 
Indictments from all inferior courts and orders of feffions, 
éc. may be removed by certiorari; and inquifitions of 
murder are certified of courfe into this court, as it is the 















V. Of the officers of the court of King’s Bench. 


The officers of the King’s Bench are, on the RT 
the Clerk of the LAE Ai and the Secondary of the Crowns 
And on the Plea-fide theré are many clerks and ofi- 
cers; as a Chief Clerk or Prothonotary, and his Secondary 
and ‘deputy, the Cuffos Brevium, two Clerks of the Papers, 
the Clerk of the Declarations, Signer and Sealer of bills, the 
Clerk of the Rules, Clerk of the Errors, the Clerk of the Bails, 
Filizers, the Marfhal of the court, and the Cryer, The — 
prothonotaries are the mafters of the King’s Bench office, 
and their clerks are the proper attornies here, who enter 


fupreme court of criminal jurifdiétion: Hence alfo ifue 
attachments, for difobeyi ing rules or orders, Ge. 4 Inf. 
On the ‘Plea-fide it holds plea of all perfonal 


all declarations, pleas, and other proceedings. Their’ 


ceive matters referred to him by the judges, to be ex- 


Secondary conftantly attends the fitting of the court, to re- 
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actions profecuted by bill or writ, as actions of debt, de- | amined and reported to the court; he figns all judgments, 
tinue, covenant, account, actions upon the cafe, and all | taxes cofts, and gives rules to anfwer, @c. And he alfo 
other perfonal ations, ejectment, trefpafs, walte, Se. informs the court in point of practice. Their deputy has 


againft any perfon in the cuftody of the marfhal of the 
court, as every one fued here is /uppofed to be; and in 
all perfonal aétions for or againft any officer, minilter or 
clerk of the court, who in refpe&t of their neceffary at- 
tendance have the privilege of the court. Jid. It has 


been held, that a¢tion upon the ftatute of Wincheffer, of 


robbery, does not lie by original in the court of B. R. 
becaufe it is a common plea; but it has been adjudged 
otherwife, and allowed on bill.. 2 Danv, Abr. 279, 
282. An appeal in B. R. muft be arraigned on the Plea- 
fide ; except it come in by certiorari, when it is faid it 
ought to be arraigned onthe Crown-fide. 2 Hawk. 308. 
Where the court of B. R. proceeds.on an-offence commit- 
ted in the fame county wherein it fits, the procefs may 
be made returnable immediately ; but when it proceeds 
on an offence removed by certiorari from another county, 


, there muft be fifteen days between the tefte and return of 


every procefs, &c. g Rep. 118. 1 Inf. 134. 1 Sid. 72. 
The court of B. R. may fit, hear and determine caufes, 
after term is ended. . Fenk. Cent. 62. 


IV. How far the prefence of the court of King’s Bench fuf- 
pends the power of other courts, &c. 


This court being the fupreme court of oyer and ter- 
miner, gaol-delivery and eyre, its prefence fufpends the 
power, and avoids the proceedings of all other courts of 
the fame nature in the county wherein it fits, during its 
fitting there, efpecially if the juftices of fuch courts have 
notice of its fitting. A. P.C. 156: 9 Co. 118. 27 
Af, pl. 1. 2 Inf. 27. 2 Hawk. P. C. 8. or without 
notice, per. 4 Infi. 73. 

But if an indictment in a foreign county be removed 
before commiffioners of oyer and terminer into the county 
where the King’s Bench fits, they may proceed; for 
the King’s Bench not having the indiétment before them 
cannot procced for this offence. 4 In/t. 73. 

But if an indiétment is found in the vacation-time in 
the fame county in which the King’s Bench fits, and in 
term-time the King’s Bench is adjourned, there may be a 
fpecial commiffion to hear it. Ibid. 

The civil fide in the King’s Bench commences actions 
ən a fuppofition of a trefpafs committed by the defendant in 
the county where it refides, and he is taken up by procefs 
of that court, as the fovereign eyre, and being commit- 
ted to the marfhal, he may be declared againft in any 
civil a€tion whatfoever, See Proce/s. 

The firft procefs therefore is a bill either real or feign- 
ed, and fo called, becaufe its foundation was the bill of 
complaint in court, touching the trefpafs; on this is 
founded the J/atitat, which fuppofes that the defendant 
had efcaped, and therefore iflues in the King’s name, 
to apprehended the party where-ever he may be found ; 
for the King has an univerfal jurifdiction over all his fub- 
jects, and confequently may call any of them that fled 
from the juftice of his own court, 

All procefs on writs.of appeal, and all procefs on in- 


the cuftody of the ftamp, for figning all writs, jc, and 
keeps remembrances of all records; writs returned are” 
filed in his office, and common bails, êe. The Cuftor 
Brevium files originals and other writs whereon proceed- 
ings are had to outlawry ; examines and feals all records 
of Nifi prius for trials at the affifes, and has feveral clerks 
under him for making up records throughout England, 
The Clerks of the Papers make up the paper-books of all 
fpecial pleadings and demurrers, which the plaintiff's 


attorney commonly fpeaks for, and afterwards gives a 


rule for the defendant’s attorney to bring to him again to 


be entered, éc. 
clarations, and continues them on the back from the 


term of declaring till ifue is joined. The figner and 
Jaler of bills keeps a book of entry of the names.of the 


plaintiffs and the defendants in all fuch writs and pro- 
ceffes; and the defendants enter their appearances with 
him: The Clerk of the Rules takes notice of all rules and 
orders made in court, and afterwards draws them üp and 
enters them in a book at large; and with him alfo are 
given all rules of courfe on a cepi corpus, habeas corpus, writs 
of inquiry, ĉc. and he or the clerk of the papers files all 
affidavits ufed in court, and makes copies of them. The 
Clerk of the Errors allows all writs of error, and makes" 
Superfedeas’s thereupon into any county, and tranferibes 
and certifies records. 
file the bail- -pieces, and mark the Pofeas, Be “The 
Filizers of counties make the mefne procefs after the ori- 
ginal, in fuing to the outlawry ; and have the benefit of 
all procefs and entries, thereupon. The Marfhal, by 


The Clerks of the Bails and Pofteas, 


The Clerk of the Declarations files all de- 


himfelf or deputy always attends the court, to receive in- 


to his cuftody fuch prifoners as fhall be committed. The 
Cryer makes proclamations of fummoning and adjourn- 
ing the court, calls nonfuits, and fwears jurymen, wite 
neffes, Fe. ; 

See more of King’s Bench under Court, &c. Lord cng 
Fuftice ; vide Fu/tice. 

Seingeld, Efcuage, or royal aid. As in a ene of 
King Henry II. to the abbot and monks of Mirevall. 
Volo tS firmiter preecipio, ut fint quieti per totam terram mean 
de theloneo &S de feiris SF de hundredis, ES de Wapentachiis, 
&F de Kingeld, & de Denegeld, S de Murdre. Mon. dah 
tom. 1. p. 830. ny 

King’s Bouhola. In the reign of King Etara 
16,000 /. per annum and no more, was appointed for the 
King’s houfhold : And Anno 29 H. 6. the charge of the 
houfeold was reduced to 12,000/. a year. But in Queen 
Elizabeth's reign, the profits of the kingdom being very 


much advanced, 40,000/, per annum was allowed for her - w 


houfbold, And on the reftoration of King Charles 2. the 
parliament, for the honour of the King and kingdom, 
fettled on his Majefty 200,000 l, per annum. In the reigns- 
of King William 3. and Queen Anne 700,000/. a year 


was allotted for the fupport of the Aox/hold, and ordinary — 


charge of the civil lift. And his Majelty King George 1. 
had the like fum of 700,000 /. per annum fettled upon him 
by parliament, arifing out of the duties of excife, wine- 

licence, 
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licence, poftoffice, ĉe. Alfo to his late Majefty King 
George 2. The duty of excife on ale, beer, Sc. was 
granted with a further fubfidy of tonnage, and the yearly 
fum of 100,000 /. out of the aggregate fund, for fupport 
of the Arujfbold and dignity of the crown; fo as to make 
the revenue 800,000/. per annum, and deficiencies to be 
made good by parliament. See the ftatutes 13 & 14 W. 3. 
1 Ann c.7. 1 Geo. 1.. 1Geo,2. ¢, 1. Alfoto his pre- 
_ fent Majefly King George 3. is granted the fum of 800,000 /. 


for fupport of the Aou/bold and the honour and dignity of 


thecrown. Sce1 Geo3. c. 1. 

King’s Palace, The limits of the King’s Palace at 
Wefiminfier, extends from Charing-Crofs to Weftminfter- 
Hall, and fhall have fuch privileges as the ancient pa- 

_ laces, Stat. 28 H. 8. If any perfon. fhall frike another 

„in the King’s Palace, he fhall have his right-hand cut off, 
be imprifoned during life, and alfo be fined. 32 H. 8. 
6.12. 

King’s Prerogative. The ftatute of the King’s pre- 
regative 17 Ed. 2. contains not the King’s whole preroga- 
tive, but only fo much thereof as concerns the profits of 
his coffers, for his prerogative extends much further; and 
the King hath divers rights of Majeity peculiar to himfelf, 
which the learned in the law term /acra facrorum, viz. 
facred and infeparable, and which are many and various. 
Staundf. Prarog. Reg. Plowd. 314. Sir Henry Spelman 
calls the King’s prerogative, Lex Regiz Dignitatis*; and 

a great many prerogatives arife to the King from the 
realon of the Common law; which allows that to be law 
almoft in every cafe for the King, which is not fo for the 

= fubje&: But the King’s prerogative does not extend to any 
thing injurious to his fubjects; for the King by our law 
can do no wrong, Finch 85. 1 Inft. 19. The King’s 
trerogative ts incident to his crown, and as ancient as that 

a and hath in it a prefcription, and is not only the 

law of the Exchequer, but the. law of the land: This pre- 
rogative of the King is of a very large extent; it reacheth 

~ to all perfons eccleiiaftical and civil, as he is perfona mixta, 
fo is bis power and prerogative. 7 Rep. 14. It is the 

King’s. Royal Prerogative to make war and peace : And as 

head of the ftate he calls, continues, prorogues and dif- 

folves parliaments; and all ftatutes are to have his royal 
affent, which he may refufe to give to a bill; tho’ his 
- denial is not an exprefs negative, but that he will advife 

‘upon it. 1 Inft. 110, 165. 

His proclamation in calling or diffolving parliaments, 
leclaring war and peace, Sc. has the effect of a law; 
but he cannot by proclamation introduce new laws, yet 
he may inforce old ones difcontinued, 3 Jn/t. 162. 2 
Infi. 743. It was anciently held, that the King might 
fufpend or alter any particular law that was hurtful to the 
publick: And he may difpenfe with a penal ftatute, 

- wherein his fubjeéts have not any intereft. 4 Inj, 7. 


Rep. 36. A&s of parliament do not bind the King, if 


he be not fpecially named ; unlefs they concern the com- 
monwealth, fupprefs wrong or fraud, &c. in which cafes 
they do; but he may take the benefit of any ftatute, tho’ 
notnamed. 5 Rep. 14. 11 Rep.71. 7 Rep. 32. And 
a prerogative given generally to one King, or any thing 
heon: to one, goes of courfe to others. Raym. 212. 
i He determines rewards and punifhments ; moderates laws, 
_ and pardons offenders: But the King cannot pardon mur- 
_ der, where appeal is brought by the fubje&. 2 Jn/?. 216. 
_ And pardons of felony, ĉc. fhall be granted only where 
the King may lawfully do it, according to his coronation 
oath. 14 Ed. 3. The King may lay imbargo’s on fhip- 
ping; but then it muft be pro bcno publico, and not for 
apiece advantage of any particular traders, 1 Salk. 
32. And tho’ the King hath an intereft in every fubject, 
and a right to his fervice ; he cannot difcharge the right 
of afubject, or hinder him of a remedy the law gives him. 
Holt Ch. J, 1 Salk. 19. 168. 

Itis held that the King is Cuftos totius Regni Angliz : 
And he may, if he fee caufe, open or fhut the fea-ports, 
and forbid the paflage of his fubje&ts over fea without li- 
cence, &e. 12 Rep, 34. He may not difpofe of the ports 
to any fubject ; but fhall appoint officers for the cuftody 
thereof, under him. 11 Rep, 86. It is his prerogative 
alone to difpofe and govern the militia of the nation: 
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to make dukes, earls, barons, knights of the gartêr; & e. 
He names, creates, makes and removes the great officers 
of the government. 1 Inf. 165. All writs; procefles, 
commilfiions, &c. are in the King’s name; and he may 
make courts; which fhall proceed aceording to the Com- 
mon law. Fenk. Cent. 285. He may cteate univerfities, 
colleges, counties, boroughs, fairs, markets, &-. No 
foreft, chafe or park, can be made, or caftle built, with- 
out the King’s leave. 4 Jnft. 294. The King may in- 
corporate a whole city, parifh, &c. or part of it, and 
grant and annex to fuch corporations divers franchifes : 
Tho’ they may not, under colour thereof, fet up a monc- 
poly. Gcedb. 253. Noy 182. And he may incorporate 
a town, and enable them to chufe burgeffes of parliament ; 
but this part of the prerogative of increafing the number 
of parliament men, feems to be given up, by the late 
Kings. Hob. 14. 

As fupreme head of the church, our King hath power 
to call a national or provincial council; and by his royal 
affent the canons made in convocation have the force of 
laws : And to him the laft appeal is made. Daav. 73. 
4 Injt. 325. He hath the fupreme right of patronage all 
over England ; and is the founder and patron of all bifhop- 
ricks, Wc. fo that none can be made bithop but by his 
nomination: He not only founds churches, but licenfes 
others to found them, exempt from the ordinary’s jurif- 
digtion ; and he hath the tithes of forefts and places ex- 
traparochial, which he may grant by letters patent: Alfo 
the King fhall pay no tithes; tho’ his leflee fhall pay 
them. Woods Int. 18. 1 Cro. 511. The King hath 
power to make an alien free born, and to grant letters of 
fafe conduct to foreign parts: He can put a value upon 
the coin, which is made by his authority; and make 
foreign coin current by proclamation : And to make mo- 
ney, the law gives the King all mines of gold and filver, 
Plowd. 314. 

He is the general guardian of idiots and lunaticks ; 
and fhall have the lands of felons, &c. convict; alfo the 
goods of felons and fugitives; goods and chattels of pi- 
rates; wreck of the fea, &c. Srat. 17 Ed. 2. cap. 1. Q 
H. 3. 4 Inf}. 136. The King is lord paramount of all 
the lands in England; and all eftates for want of heirs, or 
by forfeiture, efcheat to him: All lands are faid to be 
holden of the King ; as by conftruction of law they are 
originally derived from the crown. 1 Jnft.1. But this 
muft be confidered as in truft for the benefit of the ftate. 
Lands in the King’s poffeflion, are free from tenure; and 
the King may not be jointenant with any. Finch 83. 
The grant of the King is taken moft ftrongly againft a 
a ftranger, and favourably for him: And he may avoid 
his own grants for deceit, &c. Plowd. 243. The King 
may grant a thing in action, which another cannot; and 
referve a rent to a ftranger, ĉc., Hecannot grant or take 
any land (not caft upon him by defcent) but by matter of 
record: And the King may not grant an annuity to charge 
his perfon, which is not chargeable like the perfon of a 
fubjeét ; tho’ he may grant it out of the revenues of ex- 
cife, Sc. 4 Rep. 54. 2 Infi. 186. 1 Salk. 58. 

Where the title of the King and of a common perfon 
concur, his title fhall be preferred. 1 n/ż. 30. Nodif- 
trefs can be made upon the King’s poffeffion ; but he may 
diftrain out of his fee in other lands, &c. and may take 
diftreffes in the highway. 2 Inf. 131. An heir fhall 
pay the King’s debt, tho’ he is not named in the bond: 
And the King’s debt hall be fatisfied before that of a fub- 
ject, for which there is a prerogative writ. 1 Inf. 130, 
386. Bythe ftat. 25 Ed. 3. c. 19. a common perfon may 
fue the King’s debtor, notwithftanding he hath a protec- 
tion, and recover judgment againft him; but he cannot 
have execution unlefs he give fecurity to pay the King’s 
debt: If he take out execution before, and levy the mo- 
ney, the fame may be feized to fatisfy the debt of the 
King. God. 290. 2 Nelf. Abr. 1081, 1082. If a debtor 
has not a writ of protection, he may be in execution fora 
And he hath the command of all forts, and places of 
ftrength, ce. and authority in making and cafting of ord- 
Nance.) 2% Jace tre: 3 

The King is the fountain of honour, and has the fole 
power of conferring dignities and honourable titles; as 

common 
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grees, ufed in Oxfordfire and other patts of England for — 
the taking of fifth; and fifhing with thofe engines is call- 
ed Kipping, 

To the curious reader, it may not be improper to ob- 
ferve, that this manner of fifhing with bafkets of the famë 
kind and fhape, is praétiféd by the barbarous inhabitants 
of Ceylon in the Ea/t-Indies, as appears in the relation 
and figure of it given by Mr. Knox in his travels, pag. 
28. ' 

Skipper-time. No falmon fhall be taken between 
Gravefend and Henley upon Thames in kipper-time, viz. 
between the Invention of the Crofs (3 May) and the Epi- 
phany. Rot. Parl. 50 Edw. 3. Cowell. 

Birbp’s Quek, Is an ancient record remaining with 
the remembrancer of the Exchequer; -fo called from its 
being the inque of John de Kirby, treafurer to King’ 
BH. $- ; ; 


Common perfon as well as the King: And it hath béen 
adjudged, that altho’ the King hath a'prerogative by the 
Common law, to have his debt firtt fatisfied, that muft be 
when it is in equal degree with the debt of his fubje& ; 
and by the fat. 33 H. 8. c. 39. the King’s debt hall be 
preferred, fo as theré is no judgment, fc. Cro. Car. 283. 
Hardr; 23. Goods and chattels may go in fucceffion to 
the King ; tho’ they may not to any other fole corporation. 
r Inft, go. In whofoever hands the goods of the King 
come, their lands are chargeable, and may be feized for 
the fame: And the King is not bound by fale of his goods 
in open market.: 2 Inf. 713. No prefcription of time 
runs against the King ; he is not within the ftatute of li- 
mitation of aétions, 11 Rep. 74. But fee the late bills, 
concerning Nullam Tempus, ro &F 11 Geo. 3. Aétion lies 
not againft the King; but a petition inftead of it, to him 
in the Chancery: And it is lawful for any fubje& to 
petition’ the King for redrefs, where he finds himfelf 
grieved by any fentence or judgment. z Inf. 187. Hod. 
zzo. "Fhere are no cofts againft the King; no entry 
will bar tim ; and no judgment is ever final againft him, 
but with a Salvo jure Regis. Litt. 178, Finch. 460. 
"Fhe King’s tithéis not to be tried without warrant from 
the King; or affent of the Attorney General. 2 nf. 424. 
‘fhe-King may have fuch procefs in his fuit, as no other 
perfon but himfef can have in any cafe. 1 Rep. 18. 
Pine. 476. We may plead feveral matters, without be- 
ing double, and the parties fhall anfwer them all. Bro. 
Doubl. pl. 57. And in his pleading, he need not plead 
aft aG& of parliament, as a fubje& is: bound to do. 4 
R i 





















Birk:mote, A fynod; and fometimes it has been taken’ 
for a meeting in the church or veftry. Blount. 
nave, An old Saxon word, which had at firt a fene 
of fimplicity and innocence, for it fignified a boy; Sax, 
cnapa, whence a knave child, i. è. a boy diftinguifhed’ 
from a girl in feveral old writers; afterwards it was taken’ 
for a fervant boy, and at length for any fervant man’: Alfo 
it was applied to a minifter or officer, that bore the weapon’ 
or fhield of his fuperior, as feild Anapa, whom the Latins 
called armiger, and the French efeuyer. 14 Ed. 3, 03. 
And it was fonictimes of old made ufe of as a titular ad- 
dition ; as. Johannes C. filius Willielni C. de Derby, knave, 
Se. 22 Hen. 7. 36. The word is now preverted to the 
hardeft meaning, viz. A falfe and deceitful fellow. A 
knave-child between them tavo they gate. —Gorwer, Potm, 
fol. 52, 106. And Wickkif in his old Englif tranflation, 
Exod. 1. xvi. If it be a knatve-child, i. e. a fon or male 
child. In the vifion of Piers Plowman, Cokes and her 
kndwes cryden hotes- pyes, hote, 7, e. Cooks and their’ 
boys, or fkullions. Cowell. Raa 
Hight, (Sax. cayt, Lat. miles, and equés auratus, 
from the gilt {purs he ufually wore, and thence called 
anciently Kwights of the pur: The Italians term them’ 
Cavalieri, the French Chevaliers, the Germans Rayters; 
the’ Spaniards CavaHaro’s, @c.) In its original properly 
fignified a fervant; but there is now but one inftance 
where it is taken in that fenfe, and that is Anight! of a 
fhire, who properly ferves in parliament for fuch'a county; 
but in all other inftances it fignifies one who’ bears arms, 
who, for his virtue and martial prowefs, is by the King, 
or one having his authority, exalted above the rank of On 
gentleman to a higher‘ ftep of dignity. Paes 
making them, Carden in his Britan. thus fhortly & y 
ptefleth: Nofiris vero temporibus, qui equeftrem dignitatem 
Jafeipit, flexis genibus leviter in humtero’ percutitir, printeps 
his verbis Gallice affatur ; Sus vel fois Chevalier au nom de 
Dieu, i. e. Surge aut fis eques in nomine Dei. This is meant 
of knights bachelors, which is the loweft, but moft ancient’ 
degree’ of knighthood withus. The privilege ae” 
knight, {ee in Ferms Glory of Generofity, p, 116. Of knights 
thereare two forts; one /piritual, {o-alled by divines im re- 
gard of their {piritual warfare, the other temporal: eye 
de Gloria Mundi, par. 9. confiderat. 2. See Selden'sTitles 
of Honour, fol. 770. Chief Juftice Popham affirmed, he’ 
had feen a commiffion granted to a bifhop, to knight all 
the perfons in his diocefe. Godbolt’s Reports, fel. 398) 
Of the feveral orders, both of /pirttual and temporal 
knights, fee Mr. Afbmeole’s Inft. of the Knights bites 
He who ferved'the King in any civil or military office or 
dignity, was formerly called mz/es : "Tis often mentioned 
in the old-charters' of the Anglo-Saxons, which are fub 
feribed’ by’ feveral of the nobility, vix. after bifhops; 
dukes and earls, per 4. B, militem, where miles figifies’ 
fome: officer of the courts, as mixiffer was am officer io aa 
men of quality, Thus we read in Ingulphas, De dono 
quondam Militis Kenulfi Regis, fol. 860. EE: TA 
Afterwards the word was reltrained to: him who 
ferved only upon fome military expedition, or rather to f 
him who by reafon;of his tenure‘ was bound to ferve'in ` 
the wars, and in this fenfe the word miles was taken pro 
vafallo. Thus in the laws of William the Conqueror: 
Manibus ei Jefe dedit, cunta Jua ab eo st miles a Domint 


recepit. 
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The King may fue in what court he pteafes; and can- 
not bë nonfuit, as he is fuppofed to be prefent in alf his 
courts; He is not bound to join in demurrer on evidence ; 
and the court may‘ direét the'jury to find the. matter fpeci- 
ally. Finch 82. 5 Rep. 104. The King’s only tefti- 
niony of any thing done in his prefence, is of as high a 
nature and credit as any record; whence it is, that in all 
original writs or precepts fent out for the difpatch of juf- 
tice, he ufeth no other witneffes than” himfelf, as refe 
meipfo, Fc. The King cannot be a minor; and in him 
the law will fee no defe&t, negligence or folly. r Dj. 
41, 57. There are fome’other prerogatives belonging to 
our Kings ; but the judges at We/fminfler dught to judge 
of matters of prerogative relating to the King, as they do 
matters concerhing other perfons. Noy 18r- Plowwd. 136. 
The King’ may not by petition, bill, &. difpofe of any 
man’s lands or goods : Nor fhall he take that he hath right 
td, which isin the pofféffion of another, but by’ due courfe 
of law: Winch. g. He may not command a man to prifon, 
againft the writs and procefs‘of law. 12 Rep: 66. ‘The 
law is the*rule of the King’s prerogative ; which ought to 
be grounded upon antiquity, or otherwife it may be an 
intcroachment on the liberty of the fubje&t. Rex eff anima 
Legi; © Lex eff anima Regi. z Inft. 262. See Debt: to the 
King; Grants of thë King, &c. Yee farther on this fub- 
ject, Black Com. 1 V. 237. And Com. Dig: 4 V. tit. 
Prerogative. 

Hings Hier, Is the money which is paid to the 
King in-the court of Common Pleas, for a licence grant- 
ed to any man to levy a fine of lands, tenements or here- 
ditameñts to another perfon : And this muft be compound- 
ed‘ according to the‘walue of the land, in the alienation 
office, before the' fine'will pafs, 2 Inf. 511. 6 Rep: 39, 43. 

King’s Cwanherd, (Mugifer deduttus cignorum, ) Pat. 
iGR. 2, pars 1. m. 38. Rodulpham Scot, cuftodem cig- 
norum noftrorum, fve per altum quemcunque qui pro tempore 
cuiftos cignorum noftrorum predictorum fuerit. No fowl can 
be a'ftray but ayavan. 4 Int. fol. 280. 

intat, [fa certain weight of merchandife, moft com- 
monly of one-hundred pounds, or fomething under or over, 
according’ to the feveral ufes of divers nations. Plowden, 
fol. 3. mentions 2000 kintals of woad, in the cafe of 
Reniger and’ Fogaffa. Item duodecim denarios de quolibet cere’ 
guintallo. Chart. 31 Edw: 1. m. 4. . See Quintal: 

fintlidge, A term ufed among merchants and fea- 
faring perfons, for a fhip’s ballat. Merch. Dia. 

tipe, (from the Saxon, Cypa} Is-a bafket or engine 
madè of ofiers, bread’ at one end, and narrower by de- 
I 
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‘recepit. And the who by his ofice or tenure was bound 

‘to perform any military fervice; was furnifhed by the 
chief Jord with arms, and fo adoptabatur in militem, 
which the French call adouber, and we do dub fuch a 
‘perfon a knight. But before they went into the fervice; 
at was ufual to go into a bath and wath themfelves, and 
afterwards they were girt with a girdle; which cuftom 
of bathing was conftantly obferved, efpecially at the 
inauguration of our Kings, then thofe nights were 
made, who for that reafon were called Knights of the Bath: 
Cowell. See Black. Com. 2V.69. 4V. 432. 

Knights Wacheloys, The moft antient, tho’ the loweft 
sorder of knighthood amongft us; for we have an initance 
of King A/fred’s conferring this order on his fon Athelfan. 
Will, Malms. lib.2. Black. Com, 1V. 404. See Knights 
of the Chamber. 
_ Knights-Waneret, (milites vexillarii) Are made only 
in the time of war, and is a high honour: and though 
knighthood is commonly given for fome perfonal merit, 
which therefore dies with the perfon; yet John Coupland, 
for his valiant fervice performed againit the Scots, had the 
honour of Baneret conferred on him and his heirs for ever, 
by patent. 29 Ed. 3. See Baneret. See Black. Com. 
IV, 404. 

Knights of the Wath, (Milites Balnei). Have their 
name from their barking the night before their creation. 
See Knight. This order of Anights was introduced by 

King Hen. 4. and revived by King George the Firft in the 
year 1725 ; who erected the fame into a regular military 
order for ever, by the name and title of The Order of the 
Bath, to confit of thirty-feven nights, befides the Sove- 
reign,’ See the antiquity and ceremony of their creation 
in Dugdale’s Antiquities of Warwick/bire, fol. 531, 532. 

ey have each three honorary Efquires; and they now 
wear a red ribbon a-crofs their fhoulders ; have a prelate 
-of the order, who is the bifhop of Roche/fer, feveral he- 
ralds, and other officers, €%c. See Black. Com. 1 V. 


{ 
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wmtiches of the Chamber, (Milites Camere) Seem to 
be fuch Knights Bachelors as are made in time of peace, 
becaufe knighted in the King’s chamber, and not in the 
field: they are mentioned in Rot. Parl. 28 Ed. 3. 2 Inf. 
666. See Black. Com. 1 V. 404. They are alfo men- 
tioned in 2 Jaf. 666. and in Ror. Pat. 29 Ed. 3. par. 
Im, 29. 

: nights ‘Court, Is a court-baron, or honour-court, 
held twice a year under the bifhop of Hereford, at “his 
palace there; wherein thofe who are lords of manors, 
and their tenants, holding by knight’s fervice of the ho- 
nour of that bifhoprick, are fuitors; which court is mef- 
tioned in Butterfeld’s Surv. fol. 244. If the fuitor ap- 
pear not atit, he pays 25. /uit-/lver for refpite of homage, 


Anighten-gpid, Was a gy/d in London, confifting of 
- mineteen nights, which King Edgar founded, giving them 
a portion of void ground lying without the walls of the 
the city, now called Port/oken-avard. Stow’s ‘Annals, p. 
151. This in Mon. Angl. par. 2. fol. 82. a. is written 
enittene-gela 
 Bnight’s=fee, (Feodum militare) Is fo much -inheri- 
tance, as is fufficient yearly to maintain a Anight with 
‘convenient revenue ; which in Henry the Thira’s days was 
15 l Cam. Britan. pag. 111. But Sir Thomas Smith, 
(an his Repub. Angl. lib. 1.-cap. 18.) rates it at 407. and 
a the ftatute for knights, 1 Ed. 2. cap. 1. fuch as had 
201. per annum in fee, or for life, might be compelled 
to be knights; which ftatute is repealed by 17 Gar. 1. 
wap. 20. Stow in his Annals, p. 285. fays, there were 
found in England, at the time of the Conqueror, 60,211 
Anights-fees, according to others 60,215 ; whereof the re- 
ligious houfes, before their fuppreffion, were poffeffed of 
28,015. Od. carucate terre faciunt feodum unius militis. 
Mon. Angl. 2 pag. fol. 825. a. Of this you may read 
more in Selden’s Titles of Honour, fol. 691. and BraGon, 
dib, 5. trad. 1. cap. 2. See Coke on Litt. fol. 69. a. 
A hnight’s fee contained twelve plow-lands. 2 Jf, 
fl. 596. or 680 acres. Virguta terre continet 24 acras, 
virgate terre make an hide, and five hides make a 
knights fee, whofe relief is five pounds. Gotvėll. See 
Black, Gomi t V. 405; 409. 27. 62. 
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Rirights of the Batter, (epuctes parterii, or perifeelidis) 
Are an order of nights, founded by King Ed. 3. who after 
he had obtained many notable viGtories, for'furnifhing this 
honourable order; made choice in his own realm, and all 
Europe, of twenty-five the ‘moft excellent and renowned 
perfons for virtue and honour, and ordained himfelf arid 
his fuceeffors Kings of England; to be the fovereign there- 
of, and the reft to be fellows and brethren; beftowing this 
dignity on them, ‘and giving them a blue garter, ‘decked 
with gold; pearl, and precious ftones, and a buckle of 
gold; to wear daily on the left leg only; a kirtle, 
crown, cloak, chaperon, a collar, and other magni- 
ficent apparel, both of ftuff and fafhion ; exquifite and 
heroical ta wear at high feafts; as to fo high and princely 
an order was meet. Smith's Repub. Ang. lib. 1. cap. 20. 
And according to Camden and others, this order was in- 
ftitated upon King Edward the Third’s having greàt fuc- 
cefs in a battle, wherein the King’s garter was ufed for 
a token: But Polydore Virgil gives it another ‘original, 
and fays, that the King in the height of his glory; the 
Kings of France and Scotland being both prifoners m the 
Towêr of London at one time, firk crefted this order; rho 
1350, (fee infra) from the Counte/s of Salisburyt dropping 
her garter, in a dance before his Majefty, which the King 
taking up, and feeing fome of his nobles {mile; he faid, Hone 


Joit qui'mal y penfe, interpreted, evil be to him that evil 


thinketh, which has ever fince been the motto of the garter, 
declaring fuch veneration fhould be done to that filken tie, 
that the beft of them fhould be proud of enjoying their ‘ho- 
nours that way. Camden in his Britannia faith, that this 
order of knights received great ornament from King Fd. 
And King Charles I. as an addition to the Splendor, : 

ordered all the knights companions to wear on their upper 
garment, the crofs incircled with the garter and ‘motto. 

‘he honourable fociety of this order is ‘mtitled to St. 
George; and they are a college or corporation, having’a 
Great Seal, &c. The fite of the college is the royal 
caftle of Windfir, with the chapel of St. George, and the 
chapter-houfe in the caftle, for their folemnity on Sts 
George’s day, and at their feafts and inftallations. Befides 
the King their Sovereign, and twenty-five companions, 
Knights of the Garter, they have a dean and canons, &c. 
and twenty-fix poor knights, that have no other fubfiftence 
but the allowance of this houfe, which is given them 
in refpe& of their daily prayer to the honour of God, and 
St. George ; and thefe are vulgarly called Poor Khights of 
Windjor. ‘There are alfo certain officers belonging to the 
order; as Prélate of the Garter, which office Is mherent 
to the Bifbop of Winchefter, for the time being ; the C/ian- 
céllor of the Garter, who is the Bifbop of Sarum; Revifter, 
always Dean of Windfor; the Principal King at Arms, cal- 
led Garter, to manage and marfhal their folemnities, and 
the Uber of the Garter, being likewife Uher of the Black 
Rod. A Knight of the Garter wears daily abroad; a Blue 
fee decked with gold, pearl, and precious ftones on the 
eft leg; and in all places of affembly, upon his coat 
on the left fide of his breaft, a ftar of filver embroidety s 
and the pitttire of St. George, enamelled upon gold and be- 
fet with diamonds, at the end of a blue ribbon that croffes 


the body from the left fhoulder; and when dreffed in his 


robes, a mantle collar of $$. &c. According to Black- 


front, 1 V. 404. Knights of the Garter, ot Knigtits 6f the 


order of 9%. George, tirit inftituted by Ed. 3. 4.D. 1344. 
Sela. Tit. of Honour, 2, $, 41. 
Krightjood, Formerly when the heir came of full age, 


provided he held a knight’s fee, he was to receive the 
order of knighthood, and was cornpellable to take it 
upon him, of elfe to pay a fine tothe King. See Black. 
Com. 2V. 69. Note, The perfons thus compellable were 
the King’s tenants ia capite, and that in confequerice of 
the féodal tehures. This being confidered in the reigh of 
Charles I. a8 a great grievance, the Sidt. 16 Car, 1. c: 20. 
was paffed, whereby ’tis ena€ted, * that nore hál! be comh- 
pélled to take knighthood”. See Black. Con: xP. 43b. 


Knights of the Drver oë St. John of Ferufatem, 


(Milites Sanai Fobannis Hierofclymitani) Were an order 
of Knighthood, that began about the year of our Lord 


1120, Hoac¥iis being Pope. They had their denomina- 


tion ftom John thë charitable patriarch of Alexandria, 
though vowed to St, Foka the Baptifi their patton ; 
6X 
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Fors’s Glory of Generofity, pag. 127, They had their pri- 
mary abode at firt in Feru/alem, and then in the ifle of 
Rhodes until they were expelled thence by the Turks, anno 
1523. Since which time their chief feat is‘in the ifle of 
Malta, where they have done great exploits againit the 
infidels, but efpecially in the year 1595. They live after 
the order of friers, under the rule of St. Auguffine, of 
whom mention is made in the ftatute 25 Hen. 8. cap. 2. 

and 26 Hen, 8. cap. 2. They had in England one general 
prior that had the government of the whole order within 
England and Scotland, Reg. Orig. fol. 20. and was the 
firit prior in England, and fat in the houfe of Lords. 
But towards the end of Henry the Eighth’s days they 
in England and Ireland, being found over much to 
adhere to the Pope againit the King, were fupprefied, and 
their lands and goods given to the King, by the 32 Hew. | it is ufed for a kind of liquid victuals. It is mentioned as 
8. 24. For occafion and propagation of this order more | an exaction of forefters, Ge. Mon. tng tome i Peg. 
efpecially defcribed, fee-in the treatife, intitled, Zhe Book | 722 

of Honour and Arms, lib. 5. ¢. 18. written by Mr. Richard 
Jones. 

Knights of Malta, Thefe knights took their name 
and original from the time of their expulfion. from Rhodes, 
anno 1523. The ifland of Malta was then given them by 
the Emperor Charles V. where they now refide, and are 
therefore called Knights of Malta: they have done great 
exploits againft the infidels, efpecially in the year 1595. 

MRnight Warhal, (Mare/challus Ho/pitit Regis) Is an 
officer of the King’s houfe, having jurifdiction and cog- 
nizance of tranfgreflions within the King’s houfe, and 
verge of it; as alfo of contracts made within the fame 
houfe, whereto one of the houfe is a party. Reg. A 
Writs, fol 185. a. and 191. b. and Spelman’s Glug 
voce Mare/challus. 

Knights of Rhodes. The Knights of St. Jobn of Je- 
rufalem, after they removed to Rhode ifland. 32 H. 8. 
c. 24. See Knights of the Order of St. Jobn of Jerufalem. 

Bnigbhts Derbice, (Servitium Militare) Was a tenure 
whereby feveral lands in this kingdom were held of the 
King; which drew after it homage, and fervice in war, 
efcuage, wardfhip, marriage, Fc. The knigh?’s fervice 
in capite, or in chief, was fervice, by which the tenant 
was bound to ferve the King in his wars : and if he held 
of a common perfon, then he was to go with his lord in 
the wars. But it is taken away by Stat, 12 Car. 2. cap. 
24. ` Sce Chivalry, and Black. Com. 2 V. 62. 

nights of the Dhire, (Milites Comitatus) Otherwife 
called knights of parliament, are two nights or gentle- 
men of worth, chofen on the King’s writ, in pleno comitatu, 
by the freeholders of every county that can difpend 40s. 
a year; and thefe, when every man that had a knight’s 
fee was cuftomarily gonftrained to be a knight, were obli- 
ged to be milites gladio cinéi, for fo runs the writ at this 
day; but now zotabiles armigeri may be chofen. Stat. 1 
Hen..6 i046}, 10,1. 6.56. 25 23 HO. caai neir ex- 
pences were to be borne by the county, during their fitting 
in parliament, by the 35 H. 8. c. 11. And as to their 
qualifications, they are to have 600 /. per annum freehold 
eftate, ce. Vide g Ann. c. 5. and Parliament, and 
Black. Com. 1 V. 172. 

asnights Templars, (Milites Templarii) Were a reli- 
gious order of knights, initituted in the year of our Lord 
1119, and fo called, becaufe they dwelt in part of the 

buildings belonging to the Temple at Jerufalem, and not 
far from the fepulchre of our Saviour. They entertained 
Chriftian ftrangers and pilgrims, and in their armour led 
them through the Holy Land, to view the facred monu- 
ments of Chriftianity, without danger from infidels. _ ‘This 
order was far {pread in Chriftendom, particularly here in 
England, where it flourifhed in the time of King Hen. z. 
And had in every nation a particular governor or mafter, 

- but at length fome of them at eru/alem falling away to 
the Saracens from Chriftianity, the whole order was fup- 
prefed by Clemens quintus, anno 1307. And their fub- 
{tance given partly to the Knights of St. Jobn of Jerufa- 
Im, and partly to other religions. Cayan. de Gloria Mundi, 

‘par.g. Thefe knights at firft wore a white garment ; 
and afterwards in the pontificate of Pope Eugenius, it was 

ordained that they fhould wear a red crofs: in ancient 
records they were alfo called Fratres Militia Templi Solo- 
monis. Mion. Ang. tom. 2.. p. 554. 


knighthood, the knights whereof wear a green ribbon 
over their fhoulders, and are otherwife bonobrably di- — 
tinguifhed; 

ropa, A knob, nob; bofe; or knote—Textus Super 
Evangeliis cum uno clafpi habens ex uno latere quing; knopas 
argenteas, (Jc. Mon. Angl, tom. 3. p. 365. 

Guown-men, The Talard in England, called here- 
ticks, for oppofing the church of Rome before the refor- 
mation, went commonly under the name of Anown-men, 
and juft faft-men; which title was firt given them in the 
diocele of Lincoln, by Bifhap Smith, anno i500. 

ypodiers, Mentioned in drat. 13 Eliz. cap. 35. See 
Kidder. 

hylpi, Signifies fome liquid thing; and in the North 


tplte, (Sax.) A coffin or chett for Leeda of the dead. 
Ex Reg. Epift. Lincoln. MS. é 
rth, Is ufed for kin or kindred. Cog kilika ia Ñ ; 


L. 


BB S, (laquens, à lax, i, e. fraus,) A net, ta; 
or fnare. Litt. Dia. 

Label, (appendix, lemnifcus) Is a narrow flip of paper 
or parchment, affixed toa deed, writing or writ, hang- 
ing at or out of the fame; and an appending feal inal- 
led a label, 

Labina, Signifies watery land ; ix qua facile ee 
Jamque diverfi ligei nofanter tranfeuntes in aguis B 
labinis periclitantur. Mon: Ang- tom. 2. page 372. 

ILabozariis, Is an ancient writ againit perfons refuling 
to ferve and do /abour, who have no means of living; or 
again{t fuch as having ferved in the winter, oT 
in the fummer. Reg. Orig, 189. 

Labour, Is the foundation of property. ‘Bodily 
labour, beftowed upon any fubject which before lay ri 
common to all men, is univerfally allowed tah in 
faireft and moft reafonable title to an excluiiey T 
therein, Black. Com. 2V. 5. ys 

dLabourcrs, Con{piring together concerning t pees 
or wages, fhall forfeit 10/. for the firit offence, 204. for 
the fecond, &%¢. And if not paid; be fet on: eet 
Stat. 2 & 3 Ed. 6. c. 15. Juttices of peace and | 
of leets, €c. have power to hear and determine complaints 
relating to nonpayment of labourers wages. © ye os 
And labourers taking work by the great, and leaving 
fame unfinithed, unlefs for nonpayment of wagesjom 
they are employed į in the King’s fervice, Ge, are 
one month’s imprifonment, and forfeit 5/. The 
labourers are tobe yearly affeffed for every county” the 
fheriff, and juitices of peace in the Ea/fer. Seffionss-a0d in 
corporations by the head officers, under penalties. 5 Eliz. 
cap. 4. And the {herif is to caufe the rates and af 
feflments of wages to be proclaimed. 1 Fac. 1: 06. All 
perfons fit for labour, fhall be compelled to by the 
day in the time of hay or,corn harveit; and labourers 
in the harveft-time may go to other counties, having tef- 
timonials. From the middle of March to the 
September, labourers are to. work -from five o’elock in 
morning till {even or eight at night, being allowed tw 
hours for breakfaft and dinner, and half an hour fi 
ing the three hot months; and all the reft of the year fi 
twilight to twilight, except an hour and a half for 
faft and dinner, on pain of forfeiting 1d. for ever al 
abfent. See 5 Eliz. c. 4. -If any labourer fhall make an 





















as a fervant making fuch affault, Ibid. By the Statie 
Geo. 1. €e 34. 22 Geo, 2. ¢. 27 All contracts of jou 
men employed in any woollen, linen, filk, leather, orir 
fc. manufactures for raifing wages, leffening the ho 
of work, (¢. are illegal, and the offenders fhall be 
to the Houfe of Correction for three months. 
Juftices of peace may. hear and determine difpu 
cerning the wages of fervants and labourers, not ex 
ing 102, 20 Geo. 2. c. 19, Extended to the tinne 


Knights of the Thiftte, The honourable the. Scotch 


affault upon his mafter, he fhall fuffer and be punifhed 4 


the Stannaries, by 27 Gee.-2. c. 6. Juftices may | panee 5 
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 fervants on’ complaint of the mafters; 20 Gès. 2: ¢. ig. 


jf. 2. The 20 Geo. 2. c. 19. fhall extend to all fervants 
employed in hufbandry, though hired for lefs than a year, 
31 Gee. 2. ch 11. f23. See Black. Com. 1 V. 406, 426. 

Hace, Foreign bone-lace not to be imported, 13 & 
14 Car. 2. č. 13. May be exported free to Scotland; Ire- 
land, or the Plantations, 11 & 12 W.3. ¢. 36 f. 15. 
Prohibition of importing bone-lace repealed, 5 Aun. c. 
iz. Manufacturers excufed from the duty upon hawkers 
and pedlars, 4 Geo. 1. c. 6, 

‘For other matters, fee Manufactures. 

Aacerta, A word fignifying a fathom. Dome/day. 

Laches, (from the Fr. /a/cher, 1. e. laxare, or lafche, 
ignavus) In our law fignifies flacknefs or negligence ; as 
it appears in Littleton, where laches of entry is a neglect in 
the heir to-enter. And probably it may be an‘old Englifb 
word ; for when we fay there is /aches of entry; it is all 
one as ifit were faid, there is a /ack of entry ; and inthis 
fignification itis ufed. Litt. 136. No aches fhall be àd- 
judged in the heir within age; and regularly Jaches fhall 
not bar either infants or feme coverts, fof not entry or 
claim, to avoid defeents ; but /aches fhall be accounted in 
them, for non-performance of a condition annexed to the 
flate of the land. Co. Litt. 146. See Black. Com. 1 V. 
247. as to Laches generally. And as to the Laches of an 
Anfant, EF: 465. 

Lata, A defect in the weight of money; whence is 
derived the word Jack. Du Frefne. 

Gada. Hath divers fignifications ; aft, From the Sax. 
lathian, to convene or aflemble; it is taken for a Jath, or 
éourt of jaftice. 2dly, It is ufed for purgation by trial, 
from Jadian: and hence the Jada fimplex, and lada tri- 
cw or lada plena, among the Saxons, mentioned in the 
aws of King Ethelred and K. Hen. t. 3dly, Lada is ap- 
ig to a lade or courfe of water; Camden ufes water- 

de, or water-courfe: And Spelman fays, that Jada isa 
éanal to carry water from wet grounds ; fometimes Jada 
fignifies a broad way. Spelm. Gloff: Mon. Angl. tom. 1. p: 


85 
) Pies Lode, #. e. The mouth of a river; from the 


ax. ladian, purgare, becaufe the water is there clearer ; 
hence Crickdale, Lechlade, Fc. 
For the order of trial of ducheffes, coun- 
Eo and baroneffes for treafon, when indiéted thereof, 
fee Stat. 2 Hen. 4. €. 14 
~ Baedorium, Rép ronch Facetiam in fermone plurimam 
ebfervant dum vel Jales vel laedoria nune levi lingua nuné 
mordaci. Girald. in de frip. Camb. cap. 14. 
~ dele Majettatis, crimen, The crime of sigh trea- 
Son. So denominated by Glanvil, l. 1x c. z. High trea- 
fon is‘alfo in Latin altaproditio. 
PLefione fidei, Suits pro. Theclergy, fo early as the 
arome S Stephen, attempted to turn their ecclefiaftical 
into courts of equity, by entertaining fuits pro læ- 
fidei, as a {piritual offence againft confcience, in'cale 
‘fata of debts, or any breach of civil contraéts. 
Ld, Lyttelt. H. 2. b. 3. p. 361. note. But they were 
checked by the al eg of Clarendon, 10 Hen. 2.°¢. 
ee Black: Com. 3 V. 52. 
eostoick, (Sax. Alaford, i. e. dominus, and fwic, 
prodi io, infidelitas erga dominum) A betraying one *slord 
er. ‘This word is’ found’ in King Canutus’s laws, 
And in the laws of King Hen. 1. Quedam placita 
pin (viz: quedam crimina expiari) non poffunt, huf- 
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e openthëfe, eberemorth, € lafordfwick. Leg. 1. 


Er 

sa, (lex) The law, lagam Regis Edwardi vobis red- 
fe tum illis emendationibus, quibus pater meus eam emenda- 
vit, fays Magna Charta. Hence we deduce SOPROS 
Mercen-lage, Dane-lage, (Fc. 
A an, Is goods funk in the fea, ‘from the Sax. liggan 
cubare: when mariners in danger of fhipwreck caft goods 


out of the fhip, and becaufe they know they are heavy 


pal fink, faften a buoy or cork to them, that they may 
sires dhave them again ; if the fhip be loft, thefe goods 
alled Jagan, and fo long as they continue upon the fea, 
belong to the Lord: Admiral ; but if they are caft away up- 
the land, they are then a wreck, and belong to the 
rd intitled to the fame, 5 Co. Rep. 106, At firft lagan 


= Was that right which the chief lord of the fee had to take 


goods caft on fhote by the violence of the fea, &c. 
ib. 3* cap. 2. See 26 Geo. 2. ¢. 19. 

Lagedapum, Laghday, A law-day, or time of open 
court., Cowell, edit. 1727. 

Lageman, (legamannus) Homo habens legem, or homo 
legalis feu legitimus ; fuch as we call now good men of the 
jury. The word is frequently ufed in Dome/day, and thé 
laws of Edward the Confeffor, cap. 38. thus: Pofféa ingui- 
Shit juftitia per legamannos, & per meliores homines de bur~ 
go, Fc. Sir Edw. Coke fays, A lagem n was he who had 
Jocam & facam fuper bomines. fuos, i.e. that Had a jurifdic- 
tion over their perfons and ettates ; of which opinion were 
Sotiner and Lambard, and that it fignified the Thanes, cal- 
led afterwards Barons, who fat as judges to determine 
rights in courts of juftice. In fenatus confult. de Monticolis 
Walliæ, cap. 3~ it is faid, Let twelve laghmen, which Lam- 
bard renders men of law, viz. fix Englifh and fix Welch, 
do right and juftice, Gc. Blount. 

Lagen, (lagena) Fleta, lib. 2. cap. 8, 9. Ih antient 
times it was a meafure of fix /extarii. Hence perhaps 
our flagox. Donatio infuper de Jex lagenis olei annuatim. 
Charta 2 Edw. 3.m.25.n:82. The lieutenant cf theZ ower 
has the privilege to take unam lagenam vini, ante malum 
EF retro, of all wine-fhips that come up to the Thames, 
Sir Peter Leycefter, in his Antiquities of Chefhire, interprets 
lagena vini, a bottle of wine. 

Laghdap, or Lahday, A time of opén court. Scé 
Law-day, 

Laghilite, Laghite, Habflite, (Sax. lag, leg, & lite; 
ruptio) A breaking or tranfgrefling of the law; and 
fometimes the punifhment infliéted for fo doing, Leg. H. 
Neca. 

Lagon. See Lagan, and Co. lib. 5. fol. 106. 

aia, A broad way in a wood 5 he fame with Jada. 
Mon. Ang. tom. 1. pag. 483. 

ALairtoite, Lecherwité, and Legergeloum, (from the 
Sax. legan, i.e. concumbere, & wite, multta) Pana vel 
mula offendentium in adulterio FP Sornicatione ; ahd tHe 
privilege of punifhing adultery and fornication did an= 
tiently belong to the lords of fome manors, in reference 
to their tenants. Fleta, lib.1.c. 47. 4 Taf. 206. 

Lammas-Day, Is the frf of Auguft, fo called gua 
Lamb-mafs ; on which day the tenants that held land of 
the cathedral church of York, (which is dedicated to St? 
Peter ad Vincula) were bound by their tenure to bring 4 
live lamb into the church at high mafs, It is otherwife- 
faid to come from the Sax. hlafimafe, viz. haf-mafs, as 
on that day the Ezgli/p made an offering of bread made 
with new wheat. 23 Hen. 8. c. 4. 

Lainp-black, To what duties liable, 4 Will, & M. 
ANA 

Lamprays. See Fij. 

amps. None but Britif oil to be ufed for lamps in 
private houfes, under penalty of 40s: 8 Ann. c. 
Shares in the lights how taxable.” 30 Géq. 2. c. 3. By fs 
Stat, 17 Geo, Z. c. 29. Such convenient number of lamps 
as the Mayor, Aldermen and Commonalty of the city of 
London fhall think proper, fhall be ereéted in fuch places as 
to them fhall feem meet; and they are to make rates not 
exceeding 6d, in the pound, nor above 505. a year on any 
one perfon.” The Alderman of each ward, with the con- 
fent of his deputy and Common Council-men, or the ma- 
jor part of them, may contrac for the lamps, &r. Wil- 
fully breaking or extinguifhing any lamp incurs the pe- 
nalty of 40s. for the firft, sos. for the fecond, and 3%: 
for the third offence. See the new atts for lighting, SrA 
the ftreets of London and We efiminfter: 

Lancafter, Was erected into a county palatine, anno 
50 Ed. 3. and granted by the King to his fon ohz for life, 
that he fhould have jura regalia, and a King-like power 
to pardon treafons, outlawries, &c, and make juftices 
of peace and juftices of affife within the faid county, and 
all proceffes and indiétments to be in his name; but thefe 
royalties are abridged by the Stat. 27 H. 8. c. 24. ‘There 
is a feal for the county palatine, and another for the dutchy, 
i. e. fuch lands as lie out of the county palatine; and yet 
are part of the dutchy: for fuch there are, and the Dukes 
of Lancaffer hold them, but not as counties palatine, for 


B rads 


they had not jura regalia over thofe lands. z Lutz. 
1236. 3 Salk. 110, 111. The ftatute 37 H, 8. c. 16. 
` annexes 


annexes lands to the dutchy of Lancafer, for the enlarge- 
ment ofit. Fines levied before the juttices of aflife gf Lan- 
cafter, of lauds in the county palatine, fhall be of equal 
force with thefe acknowledged before the juftices in the 
Common Pleas. 37 H. 8.¢.19. And procefs againft an 
outlawed perfon in the county palatine of Lancaffer, is to 
be directed to the Chancellor of the dutchy, who fhall there- 
upon iflùe like writs tothe fheriff, &c. 5 & 6 Ed, 6. 
26. ‘The ftatute 17 Car. z. concerning caufes of re- 
plevin fhall be of force in the court of Common Pleas for the 
county palatine of Lancafler. 19Car.2.5. By the Stat. 
17 Geo. 2. c. 7. The Chancellor or Vice-chancellor may 
by commiffion impower perfons to take affidavits in any 
caufe, &c. depending in the Chancery or Courts of Sef- 
fions, in any plea whatfoever, civil or criminal. A quay 
to be made at Lancafter, Stat. 23 Geo. 2. Ce 12. See 
Black, Com. 1 V. 116. And as to its courts, 3 V. 
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Lanccti, Thefe were agricola quidam, Jed ignote fpeciei. 
Spelm. 

"gad, (terra) Signifies generally not only arable 
ground, meadow, pafture, woods, moors, waters, &c. but 
alfo mefluages and houfes ; for in conveying the land, the 
buildings pafs with it. Co. Litt, 4. 19. In.a more re- | 
ftrained fenfe itis arable ground: and the Jand of every | 
man is faid in the law to be inclofed from that of others, | 
shone’ it lie in the open field; fo that for any trefpafs 
erein, he fhall have the writ guare claufum fregit, &c. 
Do&. and Stud. 8. In a grant, land may extend to mea- 
dow, or pafture, Sc, But in writs and pleadings, it fig- | 
nifies arable only. 1 Fent. 260. 

Co. on Litt. lib. 1. cap, 2. fect. 14. fays, Terra eff no- | 
men generalifinum SF comprehendit omnes fpecies terre, but | 
properly terra dicitur a terendo, quia vomere teritur; and | 
antiently it was written with a fingle r, and in that fenfe 
includes whatever may be plowed. ‘The earth hath in 
Jaw a great extent upwards, ior cujus efl folum ejus eff ufque 
ag calum. Co. 9 Rep. Alured’s cafe. See Black. Com, 
Zits LO AT, 

Where land fhall be taken.as money, or money as land, 
fee 14 Vix. Abr. tit. Land. 

alanda, A lawn or open field without wood. Cowell. 

Iandboc, (From the Sax. Land aud Bac, Liber) Was a 
charter or deed: whereby Jand was held. Sie Anglo-Saxo- 
nes chartas O inffrumenta nuncuparunt, prediorum ceffiones, 
juta $S. firmitates continentia. Spelm, Glofl, 

Landcheap, (Sax. Land-ccap, from Ceapan, to buy and 
ih An ancient cuftomary fine, paid at every alienation 
of land lying within fome manor, or liberty of a borough, 
asat Malden in Effex, there is to this day a.cuftom called 
by the fame name, that for certain houfes and lands fold 
within that place, thirteen pence in every mark of the pur- 
chafe-momey hall be paid tothe town; and this cuftom of 
land-cheap, they claim (inter alia) by a grant from the 
Bifbop of London, made anna g H. 4. 

Landera, A ditch in mar/hy lands to carry water into 
the fea. Vera judicia & awarda faciat de Vallis, Lan- 
deis, €E Watergang Du Cange. 





ASe 
„ALandefricus, (Layfricus): The lord of the foil, or the 
landlord: from the Sax.land, and, terra, and rica, reGor. Et 
omnis emat fibi lagam 12 oris dimidium Landefrico, dimidium 
Wapentake, Leg. Ethelred. cap. 6. 
ndegandman, Was-one of the inferior tenants of a 
manor. Cuffumariorum genus feu inferiorum tenentium 
manerii, fays the learned Spelman, who adds, Occur- 
rit vox in cuftumar. de Hecham. 

dand-gable, Isa tax or rent ifuing out of land, accord- 
ing to Domefday.  Çenjfus prædialis vel tributum -quod 
a prediis colligitur, that is, fays Spelman, a penny for 
every houfe ; the Voge itane for landgawel. 

This /andgavel or landgable in the regifter of Domefdays 
was a quit-rent for the fite of a houfe, or the land whereon 
it ftood, the fame with what we now call ground-rent.— 
Tochi filiu; Outi babuit in civitate xxx manfiones præ- 
ter fuam hallam $S duas ecclefias ES dimidiam fF 
Jupr. manfiones habuit locationem, © preter hoc de unaquaq; 
xnum denarium, id eft, landgable, Domefday, Lincoln. 

Hanvdimers, Agrimenfores, Meafurers of land, fo call- 
ed of old ; Landimera autem eft terre limes vel metai: 
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from the Sax, Gemera; i.e. Terminus; and, hence we fay 
Meers. Fai 
Landiretta. In the Saxc# times the duties which were 
laid upon all that held land, were termed Zrinoda.neceffitas, 
viz. Expedition, durghbote and érighote; which duties 
the Saxons.did not call jervitia: becaufe -they were not 
feodal, arifing from the conditior of the owners, butJaz- 
aire@a, rights that charged the very land, whoever did 
poffefs it. Speln. of Feuds. ] 
Landlozd, Is he of whom lands or tenements are hol- 
den ; and a /axdlord may diltrain.on the lands of common 
right, for rent, fervices, tic. Co. Litt. 57, 205. In 
Lomdon if a tenant commit felony, €c. whereby his, 
and chattels become forfeit; the Jandlord hall be paid his 
rent for two years, before all other debts.except to the King, 
out of the goods found án the houfe. Priv. Lond, 75. 
Hand-man, Terricola, The rerre-tonant. 
dand-tay. The ancient method of taxation was by 
efcuage, which wasn lands held by knight-fervice ; and 
by tallage on the cities and boroughs, and it was made 
in this manner: When the King wanted money for his 
wars, thofe tenants that did not attend him in perfop, 
paid him an aid, and 4he aid was affefled before the 
juftices itinerant. . It was generally .a gift of all the in- 
habitants as a body corporate; if they did not. give ac- 
cording to the wants of the Crown, the juiticiar enquis 
into.their behaviour, and if there were any forfeitures of 
their charters, guo warranto’s came out, to feize their li~ 
berties into the King’s hands. But Ææ. 1, found this 


ae 


way of taxing by efcuageand tallage to be very income 


plete ; becaufe wars were drawn out into great lengtl 
and expence; and therefore he formed into diktin& 
dies, the tenants ¿n capize that held. great baronies, and 


thefe were called the darones majorcs, (the now peers of 


parliament ;) and the reprefentatpves of the barones minoes 
and of feveral corporations, wig. the citizens and bure 
geffes, of whom he made ong body; which now coms 
pofes the Houfe of Commons, Gilb, Treat. of the Excheg. 
192. 
King Edward the Fint- granted the people Magna 
Charta, which they had long contended for, and allo 
charter of the forefts; and for Magna Charta they granted 
the King a fifteenth, by the name of Quindecimam pant 
omnium bonorum; fo that inftead of particular affeiiments 
in cities and boroughs, there was one univerfal aflei 
of the fifteenth of all their fab{tance:, this fifte 
to have been at firft.made out of the eccle 7 
for the Popes claimed the tenths of all benefices ; ae 


" , 


leflment 
deems 


therefore eafy to know, by, the Pope's -colleétions : i, 
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tenths, what was the value of every ecclefialtical be 
fice, for the-Pope’s tenth was reckoned at 2 saper p 
and therefore, the fifteenth mut be 1s. 4.4.5 The J 
fice confifted of theglebe and the teath part of! me 
fhip; therefore by the value of the benefice « ong 
the glebe, they knew the true value of the town and. 
how to fet a fifteenth upon it: fo that. the fiftcenth of 
the townfhips were certain fums, .fet by the King’s 
taxors and collectors under the aét. of parliam 
and commiffions were granted to the taxors’ and t 
tors of them under the Greal Seals butin coll 
the fifteenths the fums only appeared in the books belo 
And the collectors of every township, either returned 
colfe€tion into the Exchequer, or elfe there were hi r 
collectors for the whole county,. who returned it thither; 
there were likewife commiffioners appointed, to fuper 
fuch taxation and collections: But about the time oi 
Edward Ill. there were certain eftablifhed fums fet n 
every townfhip; and fo, as the King’s wants incr 
they gave one, two, or three fifteenths. Gilt, Piae 
the Excheg. 193, 194. AT ER 
We find in the times of Henry the Eighth! Queen Eli- 
zabeth, and King James the Firft, that they- raifed both 
fubfidies and fifteenths; this was, becaufe the value. 
things increafed, and therefore the old fifteenths were 


not according to the then true value of tovnip Aad 


therefore they contrived that the fubfidy thould be rai 
by a pound-rate upon lands, and likewife a pound-rate 
upon goods ; and we find'in the fubfidy 4 Car. (which is” 
faid to be she greatett fubfidy that ever was given, 
; v 


. 
š 
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. 
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ce 


S “in the act itfelf ;. this came in, in the time of the civil 
sA war, in this manner; they had firt taxed according to 
T the pound-rate, but when the zeal of the people fell off, 
E they found it neceffary to fet a fum upon each particular 






F fm that had been levied in fuch county, and ‘obliged 
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-Which pafted upon the petition of rights) there was 44. | them to make it up; and they being then in oppofitidn 


fin the pound laid upon‘land; and 25. 84. upon goods ; 


now 45. upon land amounts to'three fifteenths, and | itfelf; 


to the crown, they named the commifioners in the aé 
and this way of taxing was afterwards followed at 


2s. $d. which was upon goods to two fifteenths ; but in | the re(toration, becaufe they found it for the cafe of the 
this they had no regard to the old rates made i the tax- | crown to name particular-fums in the act of. parliament, 


hook of the feveral townfhips, otherwife than. to difcover 


the value of the lands; but a method is chalked out by 
the ad of parliament to appoint commiffioners, affeflors, 


and colleGtors, in order to rate and get in the faid fub- 


üdy. This was found very inconvenient, becaufe the 
commiffioners ufed to be favourable to their own country, 
therefore it was found neceffary to revive fo far the ancient 


method, as to appoint a certain fum; and in the time of 


the civil war, the long parliament would not fettle any 


perfons to-appoint commiffioners, but the appointment of 


commifioners was made in the aét-icfelf: And in this 
new manner of taxing, they appointed the fum to be 
levied on each particular county, inthe act itfelf; as well 
as the commifioners names, and where to levy it: And 
the fix affociated counties, viz.: London, Middlefexy Kent, 
Sufix, Surry, and Hertford, being not fpoiled and pillaged 
in the civil wars, and more ‘hearty. to the parliament in- 
teret, were ‘taxed higher than any other counties in 


. England. bide 194, 195, 196. 


After the revolution, to fupport King William in his 


© wars with France, it was neceflary to come into a land- 
tax; and from 1684 to 1693,! the tax was made by a 
pound-rate, - dike the former fubfidies ; but when the peo- 
_ ple found that the war was like to. hold, about 1693, 


the tax was mightily feffened, every body being willing 


to cafe. his neighbour; and “then “they came to layra rate 
upon every county, and the affociating counties, ‘being 
very zealous for the government in the revolution, and 
ng taxed themfelves higher than their neighbours in 
16935 ‘it was argued, that thofe counties were better able 
j Aa the tax, and therefore in 1693, they laid the 
difproportioned fums that are now the ftandard of the 
land-tax : let us now compare the fubfidy law, 4 Car. 1. 


with the prefent Jand-tax; and confider the manner of 


gates: them. Ibid. 
the old time, according tothe way of making’ war 
pice ufed, the tenants per baroniam, and by knight- 
oe as is herein before mentioned, were obliged: to 
be 1 the: ‘camp 40 days, attheir-ownexpence, andthe 
ee was levied upon the defaulters; but when the art 
of war improved, and armies were brought into the field 
at continued a long time, they made their“ taxation’ by 
‘of fublidy ; which was fo much in the’ pound upon 
al and real eftate; asthe fubfidy of the fourth 
of: ng Charles was 2s. 8d. per pound on the perfonal, 
and 4s: per pound on the real eftate; and where there 
were different times of taxation and colleéting, they were 
called fo ‘many different fubfidies ; and the: fpiritualty 
“gave their tax in convocation, and the temporalty in 
iament 5 but the convocation-tax always paffed both 

; Of parliament, {ince it could not bind as a law till 

ith | the confent of the legiflature. Their tax was 
made according to the rate in the King’s books, and fince 
pene: was paid yearly to the crown, they only taxed the 
nine parts as they ftood in thofe books. 

. The temporalty and fpiritualty were taxed in the fame 
ae as to their perfonal eftate, but as to their real 
eate, what was given in convocation excufed their tax 
guoad their fpiritualties. The commiffioners for executing 
the aét, were appointed by the Lord Chancellor, Lord 
urer, or other great officers of the Crown, or any 
ew the Lord Chancellor being one. Jid. 











ee) Fe pern land-tax, tho’ it follows the plan of the 
_— fublidies, vz. in taxing fo much on the perfonal, and fo 
ieee on the real eftate, yet it differs in two material 
-circumflances, viz, that there is a fum impofed on each 
lar county, and that the commiflioners are named 


‘county; and fo they taxed them according to the highed 






























and then’ they named commifioners alfo, who were to 
affefs and rate each particular inhabitant. The commifs 
fioners by: the fubfidy, were. duly to execute that act 3 
but by the: land-tax they: were: directed in»a particular 
manner how they fhould do it: that is to fay, by making 
the diftribution of the particular fum upon each: parti- 
cular hundred, ‘lathe and wapentake; but by both laws, 
they were to fubdivide themfelves, and the refpective 
commiflioners were: not to aé out of their diftria. The 
commiffioners by the land-tax atts, are to give a note to 
the receiver general, of the names of the aéting commif- 
fioners, and fums in each divifion.. We do: not»find this 
claufe in the old fubfidy law, becaufe it was not neceflary, 
where there was not a particular fum impoufed on each 
county, The commiffioners, both in the fubfidy-and 
land-tax, were to iffue their precepts to the \conftables 
and other inhabitants, and to appoint affeffors ; and, by 
both laws, the commiffioners are to give them ‘in-charge, 
to make a jut affeflment, and to return fuch affeffments 
to the commiifioners ; who by the land-tax were to res 
turn the names of collectors. And by both laws, the 
perfons aggrieved might’ appeal from the afleffors to the 
commiffioners ; and alfo ftock upon land is excufed from 
paying’ as perfonal eftate. Ibid. 199, 200. 

Bý the fübfidy law, the commiilioners appointed, col- 
le€tors; but by the land-tax, the affeffors brought in 
the names of the collectors ; becaufe the place was an{wer- 
able for the fums fo affefled, until they were paid in to 
the receiver general; and therefore it was neceffary that 
the affeflors fhould appoint collectors: but by the fubfidy 
law, there was no particular fum locally fixed; and 
therefore the collectors: were appointed by the commil=_ 
fioners, who atted in behalf of the crown; andthe col- 
leĉtors names were returned in, by both laws, to the re- 
ceiver general or high colleétors ; and this difpofition 
was, that the receiver might know in whofe hands the 
money was, -In the fubfidy, the commiffioners appointed 
the high collectors in each {hire and divifion, to whom 
the fub-colleétors were accountable, and the high col- 
leétors were accountants to the Exchequer; and one du- 
plicate of the affeffments: was given to the high; colleétor, 
and the other'returned into the Exchequer, to be a charge 
upon the high collectors receipt But according to the 
frame of the land-tax, the receiver is now appointed by 
the Lord 'Treafurer ; and/by this law, a duplicate of each 
particular divifion is to be given to the receiver general, 
and another to be returned into the Exchequer; ithe du- 
plicate returned to the receiver, is to charge the collectors, 
and that returned into the Exchequer, to charge the re- 
ceiver general. Ibid. 200, 201. 

The high collectors by the fubfidy law, gave fecurity 
to the commiflioners by recognizance, to an{wer the mo- 
ney by them received; but now the receiver general, by 
the conftitution of the treafury gives fecurity to the crown. 
In the fubfidy law and land-tax, the under-colle€tor was 
to diftrain the parties refufing to pay the fum affeffed: 
And by the fubfidy law, the under-collectors paid in the 
money colleéted to the high collector, who was an ac- 
countant at the Exchequer; but by the land-tax, the 
collectors are to pay in the money tothe receiver, and he 
is the accountant at the Exchequer. If the collectors 
did not pay in the money they had collected:to the re- 
ceivers, the commiflioners were to imprifon them, and 
feize their effects; but if the proportion was not an- 
fwered, the place itfelf was anfwerable, by a re-afleffment 
of the commiffioners. By both laws, the collectors had 
precepts and affefiments delivered; and, under fuch pre- 
cepts, had authority to diftrain the lands and goods of the 
perfons fo affefled, by virtue of the aét. By both laws 
the parties were to be taxed for goods, in the place where 
they dwelt. By both laws the diftrefs was to be fold, 
arid the overplus paid to the owner; by the fubfidy law, 
in eight days ; by the land-tax, in four days: And for 
iar or refufal to pay, and failure of diftreis, the party 
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to be imprifoned. By the fubfidy law, all the commif- 
fioners joined in one certificate; but now the commif- 
fioners in each divifion return their eftates; which are a 
charge upon the receiver general; but in the land-tax, 
if a non-payment in any place be certified by the receiver 
under his hand, Exchequer procefs is to iffue againft the 
acting commiflioners. By the land-tax, if land doubly 
taxed comes into proteftant hands, and they get a certi-' 
ficate from the commiffioners, and prove the truth of the 
certificate before the barons, by two credible witnefles, 
the Court of Exchequer is impowered to difcharge fuch 
fum from the parifh or townfhip in which the lands lie, 
and that difcharge is carried to the Houfe of Commons, 
in order to be difcharged out of the general fum the 
next year. Ibid. 203, 204. See Subfidy, Tax. Black. 
Com. 1 V. 308. 4 V. 416. 

. Fland-tenant, Is he that poffeffes land let, or hath it 
in his manual occupation. 14 Ed. 3. Stat. 1. cap. 3. See 
Tertenant. 

Hangemanni, Are lords of manors, as interpreted 
by Sir Ed. Coke. xı Inf. ç. They are mentioned in 
Domefday. 

Langeolum, An under garment made of wool, former- 
ly worn by the monks, which reach’d down to their knees; 
fo called becaufe lanea jit. Mon. Angl. Tom. 1. pag. 


419. 
dLanis de crefcentia Wallie traducendis abfque Cu- 

ftuma, &c. An ancient writ that lies to the cuftomer 

of a port, to permit one to pafs wool without paying 

cuftom, he having paid it before in Wales. Reg. Orig. 

279. 

danterium, The lantern, cupolo, or top of a fteeple- 
Cowell, edit. 1727.——Walterus Skyrlaw Epifcopus Du- 
nelmenfis (obiit 1405) magnam partem campanilis, vulgo 
lanterii, minifierii Eboracen/is conftruxit, in medio cujus operis 
arma fua pofuit. Angl. Sacr. p. 1. pag. 775. 

Lano niger, A fort of bafe coin, formerly current 
= this kingdom. Memorand. in Scaccario. Mich. 22 

dv. 

Lapis Calaniinaris, To what duties liable on expor- 
tation. 4 W.& M. c. 5. 8&9 Will. 3. c. 20. 

Lapis Warmozius, A marble ftone about twelve foot 
long and three foot broad, placed at the upper end of We- 
minfter-ball, where was likewife a marble chair ereéted on 
the middle thereof, in which our Kings anciently fat at 
their coronation dinner, and at other times the Lord Chan- 
cellor. Qui quidam Henricus de Cliff, (Clericus Rotu- 
lorum) in Magna Aula Weim. apud Lapidem Marmorium 

' in prafentia Domini Cancellarii, praeftitit Sacramentum, Sc. 
Clauf. Ed. 2. m. 1. Dorfe. Over this marble table are 
now erected the courts of Chancery and King’s Bench. Orig. 
Juridical. 37. 

Japis pacis, The fame with Ofeulum pacis.. Du 
Frefne. 

Lapfe, (Lap/us) Is a flip or omiffion of a patron to 
prefent to a church, within fix months after it becomes 
void; in which cafe we fay, that benefice is in /ap/ or 
lapfed. 13 Eliz. c. 12. And /apfe is defined to be a title 





given to the ordinary to collate to a benefice, on the pa- - 


tron’s negligence in prefenting within fix months; and 
alfo to be a devolution of a right of prefenting from the 
patron to the bifhop; from the bifhop to the archbithop ; 
and from the archbifhop to the King. Wood's Infi. 158. 
¥f after an avoidance, the patron doth not prefent in fix 
months, the ordinary hath the next fix months to collate 
to the benefice ; and if he doth not collate in fix months, 
then the metropolitan hath further fix months; and if he 
doth not collate within his fix months, it then devolves to 
the crown. 2 Roll. Abr. 360. Hob. 30. 4 Rep. 17. 
And the computation of the fix months is by the kalendar 
months, exclufive of the day in which the church be- 
comes void. 6 Rep.6z. Where a patron prefents his 
clerk before the bifhop hath collated, the prefentation is 
good notwithftanding the fix months are paft, and hall 
bar the bifhop, who cannot take any advantage of the 
lapje = And fo if the patron makes his prefentation before 
the archbifhop hath. collated, though twelve months are 
paft: But if the bifhop collates after twelve months, this 
bars not the archbifhop. 2 Roll. Abr. 369. 2 Inj. 273. 
if a bishop doth not collate to benefices of his own gift, 
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they Jap/e at the end of fix months to the archbifhop į and 
if the archbifhop neglects to collate within fix months, to 
a benefice of his gift, the King fhall have it by Jap. 
Dr. & Stud. cap. 36. And if a church continues void 


feveral years by lape, the fucceffor of the King may pre- 
Cro. Car. 258. But if the King hath a title to pre- 
fent by /ap/e, and he fuffers the patron to prefent, and the 


prefentee dies, or refigns before the King hath prefented, 


if the prefentation is real and not by covin, ke hath lof 
his prefentation, for /ap/e is but for the firft and next turn; 
and by the death of the incumbent, a new title is given 
to the patron; though it has been adjudged that the King 
in fuch cafe may prefent at any time’ as long as that pre- 
fentee is incumbent. —2 Cro. 216. 7 Rep. Moor 244, 
When the patronage of the church is litigious, and one 
party doth recover againft the other in a guare impedit, if 
the bifhop be not named in the writ, and fix months pafs 
while the fuit is depending, /ag/ hall incur to the bifhop: 
if the bifhop be named in the writ, then neither the bi- 
fhop, archbifhop or King, can take the benefice by lap/e; _ 
and yet it is faid, if the patron within the fix months 
brings a guare impedit against the bifhop, and then the 
fix months pafs without any prefentation by the patron, 
lapje fhall incur to the bifhop. 2 Roll. Abr. 365. 6 Rep. 
52. 1 Inf. 344. Hob, 270. Though where the bifhop 
is a difturber, or the church remains void above fix months 
by his fault, there fhall be no /apfe. 1 Inf. 344. A clerk 
prefented being refufed by the bifhop for any fufficient 
caufe, as illiterature, ill life, &c. he is to give the pa- 
tron notice of it, that another may be prefented in 
due time, otherwife the bifhop fhall not collate by lape; 
becaufe he fhall not take advantage of his own wrong, — 
in not giving notice to the:patron as he ought to do by 
law. Dyer zg2. And if an avoidance is by refignation, 
which muft neceffarily be to the bifhop by the aé& of 
the incumbent; or by deprivation, which is the att 
of the law, /apf, hall not incur to the bithop, till fix 
months after notice given by him to the patron: When 
the church becomes void by the death of the incumbent, 
fc, the patron muft prefent in fix months without notice 
from the bifhop, or fhall lofe his prefentation by /ap/. 
Dyer 2935 327+ 1 dnft. 135. 4 Rep. 75s 

In the cafes of deprivation and refignation, where the 
patron is to have notice before the church can /ap/, the 
patron is not bound to take notice from any body but the 
bifhop himfelf, or other ordinary, which mult be per- 
fonally given to the party, if he live in the fame county; 
and fuch notice muft exprefs in certain the caufe of depri- 
vation, éc. If the patron live in a foreign county, then 
the notice may be publifhed in the parith church, and 
affixed on the church door. Cro. Eliz. 119. Dyer 328, 
In fuch cafes where there ought to be notice, if none is 
given by the bifhop or archbifhop in a year and a half, 
whereby /ap/e would come to the King if it had been gi- 
ven; here the /ag/e arifes not tothe King, where no title — 
arofe to the inferior ordinary. Dyer 340. And it has 
been adjudged, that /ag/eis not an intereft, like the pa- 
tronage, but an office of truft repofed by law in the or- 
dinary ; and the end of it is, to provide the church a 
rector, in default of the patron: And it cannot be grant- 
ed over; for the grant of the next /ap/e of fuch a church, 
either before it falls or after, is void. F. N. B. 34, 
Alfo if lapje incurs, and then the ordinary dies, the Kin 
fhal! prefent, and not the ordinary’s executors, becaufe it 
is rather an adminiftration, than an intereft. 25 Fd. 3. 
4. Mallor. Q, Imped. 118. A Japfe may incur againf an 
infant or feme covert, if they do not prefent within fix 
months. 1 Inf. 246. But there is no /ap/e againft the 
King, who may take his own time, and plenarty fhall be 
no bar againft the King’s title, becaufe Nullum tempus oc- 
currit Regi. 2 Inf}, 273. Dyer 351. By prefentationand 
inftitution, a /apfe is prevented; though the clerk is 
never indu€ted: And a donative cannot /ap/e, either to 
the ordinary or the King, 2 Inf. 273. See Black. Com. — 
24.276. 4V.106. = 

Lapled-Legacp. Is where the legatee dies before the — 
teftator. Vide Black. Com. 2 V. 513. ` S R ei 

Larcenp, (Fr. Larrecin, Lat. Latrocinium) Is a theft or — 
felony’of another’s goods, in his abfence; and in refpe& 
of the thing ftolen, it is either BS 

1 Great 
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Grand larceny is a felonious taking and carrying away 
perfonal goods of another, above the value of 124. 

hot from the perfon, or by night, in the houfe of the 
owner. Petit larceny is when the goods ftolen do not ex- 
ceed the valueofizd¢. Itagrees with grand /arceny in all 
things except only the value of the goods ; fo that where- 
ever any offence would be grand Jarceny, if the thing 
ftolen was above 124. value; it is petit larceny, if it be 
but of that value, or under. H. P.C. 60, 69. If two 
-perfons fteal goods to the value of 13 d. it is grand Jarceny 


in both; and if one at different times fteals divers parcels 


of goods from the fame perfon, which together exceed the 


Value of 12¢. they may be put together in one indi¢t- 
ment, and the offender found guilty of grand larceny ; but 
this is very feldom done : On the contrary, the jury fome- 


times, where it is an offender’s firt offence, &c. find it 


fpecially, as they may, that the goods are but of 10%. 
value; whereby it will be only petit /arceny, though the 
offender is indicted for flealing things of the value of 30 
or m H. P.C.70. Pult. i25. 3 Inff. 109. Heel. 
. 6 . r 

G Pi larceny is a felony punifhed. with death ; petit 
larceny only with whipping, or other corporal punifhment, 
&c. But the offenders may have the benefit of tran{por- 

- tation by ftatute.’ There is not only fimple larceny, by 
taking away the goods of another, but a mix’d or com- 
plicated Jarceny, which has a further degree of guilt in 
it, and is either a taking from the perfon, or from the 
houfe ; asin cafe of robbery, burglary, €e. Alfo there 
48 a private larteny from a man’s perfon, without his 
‘knowledge ; or an open larceny with his knowledge; pri- 


vate, by picking the pocket, &c. openly, where a thief 


takes off my hat, or periwig, from my head, and runs 
away with it: And as to private Jarceny from the per- 
fon above 12 d. it is excluded clergy, if laid in the in- 
di&ment as done clam & /ecrete, Oc. according to the 
words of the Stat. 8 Eliz. c. 4. but otherwife it is not: 
‘open Jarceny with knowledge, by the Common law is 
within the benefit of clergy. H.P.C.75. Dalt. cap. 
110. 3 Inf. 68. Dyer 224. Of all moveable goods, 
the property whereof is in any perfon, felony, or Jarceny 
“may be committed ; as money, houfehold-ftuff, hay, corn 
ri ad trees fevered from the ground, &c. But the goods 
“ftolen muft be merely perfonal, to make it larceny ; for if 
it be of any thing in the realty, or fixed to the freehold ; 
as corn, or fruit growing, not fevered, lead ona church, 
Se. itis not larceny.. 3 Inf 109. 8 Rep. 33. Dalt. 
372. And of paper and parchment, on which con- 
veyances are written concerning lands, or obligations, & c. 
larceny cannot be committed. Wood's Inf. 366. But fee 
fat. 2Geo. 2. c. 15. as to ftealing of bonds and notes ; 
and the 4 Geo. 2. c. 32. againft ftealing and taking away 
lead, or iron bars from houfes, ĉc. Where a perfon 
finds the goods of another that are loft, and converts 
them to his own ufe, it is no /arceny. H. P.C. 61. To 
take away goods the owner of which is unknown, fome- 
times is no Jarceny; fuch as treafure-trove, wrecks, waifs, 
ftrays, before feizure by the perfon who hath a right to 
the fame; though in other cafes, a man may be guilty of 
larceny in taking away goods, the owner whereof is not 
known. Dal. 370. 3 inf. 208. H, P. C., 67. And 
in fome extraordinary cafes, the law will rather feign a 
_ property, where in ftri€tnefs there is none, than fuffer an 
offender to efcape juftice. 1 Hawk. P. C. 94. 
A man may commit larceny by taking away his own 
= goods in the hands of another ; as where the owner delivers 
goods to á carrier, and afterwards fecretly fteals them 
_ from him, with an intent to charge him for them, &c, 
becaufe the carrier had a {pecial property, and the poffef- 
fion for a time. 3 Inf. 110. Dalt. 373. Pult.126. To 
make the crime of /arceny, there muft be a felonious 
_ taking; or an intent of ftealing the thing, when it comes 
firft to the hands of the offender, at the very time of the 
receiving. 3 Jn/?.107. Dalt. 367. And if one intend- 
` ing to fteal goods, gets poffeffon of them by ejeCtment, 
teplevin, or other procefs at law unduly obtained, by 













falfe oath, &c. it is a felonious taking. 3 Inf. 64. Kel. 
Rep. 43; 44. If a man hath poffeffion of goods once 
lawfully, though he afterwards carry them away with an 
ill intention, it is no darceny: where a taylor imbezils 
cloth delivered to him, to make a feit of clothes, é¥c. it 
isnot felony. H.P.C.61. 5 Rep. 31. AndifI lend 
a perfon my horfe to go to a certain place, and he goes 
there, and then rides away with him, it is not /arceny; but 
remedy is to be had by aétion for the damage: though if 
one comes on pretence to buy a horfe, and the owner 
gives the ftranger leave to ride him, if he rides away with 
the horfe, it is felony; for here an intention is implied. 
Wood's Inf. 364, 365. In the above cafes; there is a 
lawful poffefion by delivery, to extenuate the offence : 
but perfons having the poffeffion of goods by delivery, 
may in fome inftances be guilty of felony, by taking 
away part thereof; as if a carrier open a pack, and take 
out part of the goods; a miller, who has corn to grind, 
takes out part of the fame, with an intent to ftealit, &c. 
in which cafes, the poffeffion of part, diftin& from the 
whole, was gained by wrong, and not delivered by the 
owner, (Fc. HPC. 62. CBP, OF 250° 1 Hawk P. 
C, go. If a lodger hath the poffeflion of goods and fur- 
niture in a honfe, by the confent and delivery of the 
owner, the taking away, imbezilling or purloining there- 
of, with an intent to fteal them, is felony and Jarceny. 
Stat.3 5 4W.& M. cap. g.. And by ftatute, if a fer- 
vant being of the age of 18 years, and not an apprentice, 
goes away with goods of his mafter or miftrefs delivered 
him to keep; or being in his fervice imbezils them, or 
converts them to his own ufe, with intention to fteal them; 
it is felony, if the goods are of the value of 40s. or above. 
21H. 8.°0..9.~ Vide aO I S 8". 17. "28 “He B; 
Ci 2e TERO C Lasn/egerk oy ah Bl. cs 10e 

Alfo if one fervant delivers the goods to another fer- 
vant, this is a delivery by the mafter; yet if the mafter 
or another fervant delivers a bond, or cattle to fell, and 
the fervant goes away with the bond, and receives the 
money thereon due, or receives the money for the cattle 
fold, and goes away with the fame, this is no felony or 
larceny within the ftatute. Dalt. 388. H. P. C. 62. 3 
Inff. 105. So if a fervant receives his mafter’s rents ; for 
the mafter did not deliver the money to the fervant, and 
it muft be of things delivered to keep: And if goods de- 
livered to the fervant to keep, are under 40 s, value, and 
he goes away with them, this is only a breach of truft, by 
reafon of the delivery; but if the goods were not deli- 
vered to him, it is felony and /arceny to go away with or 
imbezil them, tho’ under the value of 40s. &c. Dalt. 
369. See 12 Ann. c.7. A perfon that hath the bare 
charge of goods, and not the poffeffion ; as a butler that 
hath the charge of plate, a fhepherd of fheep, a fervant 
who hath the charge of a chamber by delivery of the key 
to him, &c. may be guilty of larceny, 3 Inf. 168. If 
the goods of a dead perfon are ftolen, it is felony and 
larceny : But where fervants in a houfe imbezil them after 
their mafter’s deceafe, this feems not to be felony, be- 
caufe the things were in fome meafure in their cuftody ; 
tho’ if they appearnot on proclamation, they fhall be at- 
tainted of felony, by ftatute 33 H. 6. e. 1. 1 Hales Hij- 
P. C..s15. 

A man puts a child of feven years old to take goods 
and bring them to him, and he carries them away; the 
child is not guilty by reafon of his infancy, yet it is Jar- 
ceny in the other. Jéid. 514. If a man reduced to ex- 
treme neceflity (not owing to his own unthriftinefs) fteals 
victuals merely to fatisfy his prefent hunger, and keep 
him from ftarving, by our ancient books, this is neither 
felony norJarceny. 1 Hawk. P. C.93. An acquittal of 
larceny in one county, may be pleaded in bar of a fub- 
fequent profecution for the fame ftealing in another coun- 
ty: And an averment that the offences in both indictments 
are the fame, may be made out by witneffes, or inqueft 
of office, without putting it to trial by jury ; tho’ that of 
later years hath been the ufual method. 2 Hawk. P. C. 
379. But it is no plea in appeal of Jarceny, that the de- 
fendant hath been found Not guilty in action of trefpafs 
brought againft him by the fame plaintiff for the fame 
goods, for larceny and trefpafs are entirely different’; and 
a bar in an ation of an inferior nature, will not bar a 

ther 


ther of a fuperior. Ibid. 371. If a perfon be. indicted 
for felony or Jarceny generally, and upon the evidence it 
appears that the fact 1s but a bare trefpafs, he cannot be 
found guilty, and have judgment on the trefpafs, but 
ought to be indigted anew; tho’ it may be otherwife where 
the jury finds a fpecial verdict, or when the fagt is f{peci- 
ally laid, &c. In trefpafs where the taking is felonious, 
no verdict ought to be given, unlefs. the defendant hath 
before been. tried for the felony. - 2 Hawk. 440. . All 


felony includes trefpafs, fo that if the party be. guilty of |. 
no trefpafs in taking, the goods, he cannot be guilty of, 


felony or larceny in carrying them away and in every in- 
di&tment of larceny, there: muft be the words felonice cepit 
& afportavit. Se.. H.P. C. 61. 1 Hawk. 89. 

By the 2 Geo. 22 cap. 25.it.is enacted, ** That if any 
perfon or perfons fhall fteal, or take by robbery, any Ex- 
chequer orders or tallies, or other orders, intitling any 
other perfon or perfons to any annuity or fhare in any 
parliamentary fund, or any Exchequer bills, Bank notes, 
South-Sea bonds, Eaft-India bonds, dividend warrants of 
the Bank, South-Sea company, Ka/?-India, company, or 
any other company, fociety or corporation, ‘bills of ex- 
change, navy bills or debentures, goldfmiths notes for 
payment of any money, or other bonds or warrants, bills 


or promiffory notes for the payment of any money, being’ 


the property of any other perfon or perfons, or of any 
corporation ; notwithftanding any of the faid particulars 
are termed in law a chofè in action, it hall be deemed and 
conftrued to be felony of the fame nature and in the fame 
_ degree, and with or without the benefit of the clergy 


in the fame manner, as it would have been, if the offender 


had, ftolen or taken by robbery any other goods of like 
„value with the money.due on, or fecured by fuch orders,” 
Fe. 
The 4 Geo. 1. c. 11. and 6 Geo. 1. ¢..23. Impower the 
-Judges.on conviction for grand or petit larceny (except 
the cafe of buying or receiving of ftolen goods knowing 
_them to be fuch) to ¢ran/port the offenders. See Clergy, 
< Felony. 
See Black. Com. 4 .V. 229, 230,232, 240, 241, 
i TR ; 
Hardarium, The Jarder, or place where the lard and 
imeat were kept. 
Salem domini de foro ubi emptus fuerit ad lardarium domini. 
Paroch. Antiquit. pag. 496.. Whence Jarderarius Regis, 
the King’s /arderer, or clerk of the kitchen. Cowell. 
~ GLardevarius Begis; The King’s /arderer, or clerk of 
„the kitchen. Cowell. : 





ALavding Monep. In the manor of Bradford in the 


county of Wilts, the tenants pay to their Jord a {mall 
+ yearly rent by this name; which is faid to be for liberty 
sto feed their hogs with the matt of the lord’s woods, the 
fat of a hog being called /ard: Or it may be a commu- 
tation for fome cuftomary fervice of carrying falt or meat 
to the lord’s Jarder. This was called Jardarium in old 
charters; & decimam. lardariide aga. Mon. Ang. tom. t. 
Pr 321. 
JLarons, (Fr.) Thieves ; mentioned in the ftatute for 
„View of frank-pledge. 18 Ed. 2. 
daflatinus, Often occurs in Walfngham, and fignifies 
an affaflin or murderer. Anno 1271. 
Lat, (Sax. bleflan, i. e: onus, Fr. lef) Denotes a 
burden in general, and particularly a certain weight or 
_meafure of fih, corn, wool, leather, pitch, &c. As a 
daft of white herrings, is twelve barrels, of red herrings, 
twenty cades or thoufand, and of pilchards, ten thoufand ; 
of corn, ten quarters, and in fome parts of England twenty- 
one quarters ; of wool, twelve facks ; of leather, twenty 
dickers, or ten {core ; of hides or fkins, twelve dozen ; of 
pitch, tar or afhes, fourteen barrels ; of gunpowder, 
„twenty-four firkins, weighing a hundred pound each, &c. 
Stat. 32 Hen. 8. cap. 14. 1 Fac, 1. cap. 33-. 15 Car. 1. 
Cap. 7+ 
Lak, In the marfhes of Kent, is a court held by the 
twenty-four jurats, and fummoned by the bailiffs ; wherein 
orders are made to lay and levy taxes, impofe penalties, 
ĉc. for the prefervation of the faid marfhes. Hif. of Im- 
banking and Draining, f. 54. 
Laltage, (Jafagium) A cuftom exacted in fome fairs 
and markets, to carry things bought where one will, by 
the interpretation of Rafal: But it is taken for the ballatt 


‘| where all the priricipal men of three or 


Tenentes de Pidingtoncariabunt 


„allowed. by grammarians and lawyers. 















































or lading of a fhip, by the fat. 21 R- 2. cap. 18.— 
Onnes homines London fint quieti & liberi, Se. de Ti 
& Paffagio, SF Laftagio; t9 ab omnibus aliis Confu 
bus. Diploma Hen. 1. de Libertatibus London. 
Laffage, fays another author; is properly that. 
which is paid for wares fold by the Ju? ; as. 
pitch, &e. į ; ; pe l 
: aftage and ballaftage, Regulated in the river Tham 
6 Geo 2c. 29. VTPT Y- 
Hale heir, (Ultimus hæres, ) Is he to whom lar 
by. efcheat for want of lawtul heirs, that is, t 
of whom. they held in. fome cafes, but in. 
King. Quippe Rex omnium heredum ultimus of, 
omnium fiuviorum „receptaculum. Bratt. lib.. 
See Heir. t inte! aria Mi he 
Latera, Sides-men, companions, affiftants. 
ALaterate, To lie fide-ways in oppofition to 1 
ways; ufed in the defcription of lands, Cha 


1317- bisaa shs gO Sob in 
Lathe, eth, (/eflum, Leda, Sax. baled 
part of a county, containing three or four hu 
wapentakes ; as it is ufed in Kent and Suffer. 
Confeff} c. 35. Et fint quieti. de feftis Co 
Hundred. (9 auxiliis vicecomitum. Pat. 1 H. 
m. 8, See Lada. And Black. Com. 1 V. 116. 
Hathzeve, Ucidgreve or Crithingreve, W 
under the Saxon government, who had autho 





in Suf?x feem to an{wer the fame. 
of this officer, thofe matters that could not be di 
in the hundred court, were thence brought to. 


being afiembled by the Lathreve or Trithi 
bate and decide it ; or if they could not, th 
fent it up to the county court, to be there 
mined. Sucgue olim Jubaudiens magifiratui 4 
grevium appellabant. Spelm. Ant. Goverament 
land. “igh 

Latimer, Is ufed by Sir Edward Coke fe l 
preter,- 2 Inf. 515. It. feems that the v ord i m 
taken; and fhould be /atiner, becaufe heretof 
underftood Latiz, which in the time of the R ni 
prevailing language, might be a good interpi 
den agrees, that it fignifies a Frenchman or 
and fays the word is ufed in an old inquif 
fol. 598. and may be derived or corrupted 
latinier, q. d. latiner. Cowell. 

Hatin. There are three forts of Latin. — 





“congruous Latin, which in times paft would al 
writs ; tho’ not make void any judicial writ, 
or plea, c. And 3. Words of Art, known 
fages of the law, and not to grammarians, cal 
Latin. 1 Lill. Abr. 146, 147. Stat. 36 F 
merly the ufe of a word not Latin at all, or fo in the fei 
in which ufed, might in many cafes be hel | by 
Anglice ; tho’? where there was a proper 
the thing intended to be expreffed, nothing c 
improper one. 2 Hawk. P. C. 232. And 
was no Latin for a thing, words made whi 
countenance of Latin, were allowed good, 
Anglice velvet, Sc. 10 Rep. 133. See Ina 
Proce/s. ‘ Mar 
aLatinarius, An interpreter of Latin, or lat 
the Fr. latinier; and heretofore he that underftoo 
which in the time of the Romans was the prevai 
guage, might be a good interpreter. 2 Co. Inf 
Hatitat, Is a writ whereby all men are original 
to anfwer in perfonal actions in the King’s Bench 
its name upon a fuppofition that the defendant. 
and lie bid, and cannot be found in the county of 
Jex to be taken by bill, but is gone into fome other coun 
to the fheri# of which this writ is direéted, to appre 
him there. F. N. B. 78. Terms de Ley. The or 
of it is this: In ancient time, while the King’s Bench v 
moveable, when any man was fued, a writ was fent. 
to the fheriff of the county where the court was 
called a bill of Middle/ex, to take him; and if the 
Z 












































om thefe ae Cum teftatum eft eit Latitat, &. 
| thereby the fheriff was commanded to attach the party 
any other place, where he might be found: And when 
yunal of the King’s Bench came to be fettled at 
infier, the fame courfe was obferved for a long time ; 
ards, by the contrivance of clerks, it was de- 
ae ates both thefe writs into one, and fo attach the 
dant upon a fiction that he was not in the county of 
ddlefex, but lurking elfewhere ; and that therefore he 
tobe apprehended by the fheriff of the county where 
5 fufpegted to be, and lie hid. 

called a te/tatum writ, iffuing out of B. R. grounded 
‘a bill of Middle/ex, fappofed | to be fued out before, 
ted Non eft inventus : And a latitat out of the 
Bench is in nature of the original writ Claujum 
on which the praétice is in the Common Pleas. 2 
147. A latitat cannot iffue into the county of 
except the court remove out of Middle/ex into 
unty, for in the county where the court of B. R. 
cefs muft be by bill, and out of the county by 
bid, If the writ of Jatitat is ifued during the 
it muft be the laft day of the term preceding : 

is to be made of it on paper for the officer; and 
‘at being filled up, is to be carried with the note 
cing’s Bench Office, and there the writ is figned ; 

2 it is carried to the Seal-Office, where it is 
the day flamped on the back fide; and then 
is to be procured from the fheriff of the county. 
e writ. Pradtif. Solic. 217. 

latrocinium) He who had the fole jurifdiĉtion 
in a particular place: It is mentioned in Zeg. 

See Infangthef. 

A làth. Cowell. 

kum, A laundry, or place to wafh in, applied 
place in the porch or entrance of cathedral 
ere the priefts and other officiating members 
| to wafh their hands before they proceeded to 
: And in the ftatutes of St. Pau/’s church in 
was ordained, wt facrifia lavatorium in ve/fiibulo 
rvientes tae mundari faciat, Liber Statut. Eccl. 

London. MS. 

ead, In e county of Glamorgan and fome 


- s s of Wales, they make a fort of food of a fea 
HA ich feems to be the oyfter green, or fea liver- 
rune 1 this they call Laverbread. 


for Labina, Watry land, ix qua quis facile la- 
Tis mentioned in Mona/t. Angl. 2 tom. pag. 372. 
labinis, & mari/cis fepiffime periclitantur. 

€, To advife or perfuade, Leg. Edw. Confef. 
— Rex Anglie afficnabat ei in terra Jua ad laù- 
nfilium Regis Francie; Ge. Hoveden; p- 729. 


í pi p- 2526.. 


ys, A kind of offenfive Spobe now difufed, 
ted by the fiar. TARCIE 303": 
md or dlatond, (Janda) An open field, without 
Blount. 
, pieces of gold coined in the year 1619, with 
g’s head /aureated, which gave them the name of 
he twenty-fhilling pieces whereof were marked 
H The ten-fhillings X. and the e ptn 
Cama: Annal. Jac, i M. 


phe à ligando, binding) Is the rule and 
men’s actions: Or it is a rule for the well go- 
civil fociety, to give to every man that which 
gtohim, According to Bradfon, Lex eft Janétio 
, jubens honefta EF prohibens contraria : And the {chool- 
fays, Lex humana eft quoddam dictamen ratitnis, quo 
cet adus. The tai is rectum, as it difcovers 


m ahd. ‘ir a bind every where and in all Saco 





LAW 


where they are obferved: Arbitrary Jaws are either con* 
cerning fuch matter as is in itfelf morally indifferent, in 
which cafe both the /aw and the matter, and fubjeét of it 
is likewife indifferent, or concerning the natural Jaw it- 
felf, and the regulating thereof ; and all arbitrary laws are 
founded in convenience, and depend upon the authority 
of the legiflative power which appoints and makes them, 
and are for maintaining publick order: Thofe which are 
natural Jaws, are from God; but thofe which are ar- 
bitrary, are properly human and pofitive inftitutions. 
Selden on Forteftue, cap. 17. The learned Selden tells us, 
that the /aws of any country began, when there firft be- 
gan to be a ftate in the land: And that we may confider 
the world as one univerfal fociety, and then that law by 
which nations are governed, is called jus gentium; if we 
confider the world as made up of particular nations, the 
Jaw which regulates the publick order andright of them, 
is termed jus publicum; and that Jaw which determines the 
private rights of men, is called jus ciwile. Ibid. See 
Montefquieu on this fubject. 

No law can oblige a people without their confent; 
this confent is either verbis or faétis, i. e. it is exprefled 
by writing or implied by deeds and ations ; and where 
a law is grounded on an implied aflent, rebus & fadis, it 
is either Common /aw, or cuftom; if it is univerfal, it is 
Common /aw ; and if particular to this or that place; 
then it is cuftom. 3 Salk. 112. The Jaw in this 
land hath been variable; the Roman Jaws were in ufe 
anciently in Britain, when the Romans had feveral colonies 
here; each of which was governed by the Roman laws + 
Afterwards we had the Jaws called merchenlage, Wek 
Saxonlage and Danelage ; all reduced into a body, and 
made one by King Edw. Confef? Magna Charta, cap. 1. 
& 14. Camd. Britan: 94. At prefent the laws of England 
are divided into three parts: 1. The Common law which 
is the moft ancient and general Jaw of the realm, and 
common to the whole kngdom, being appropriate thereto, 


and having no dependance upon any foreign law whatfo- 


ever. 2. Statutes or atts of parliament; made and pafied 
by the King and lords and the commons in parlia- 
ment; being a referve for the government to provide d- 
gainft new mifchiefs arifing through the corruption of 
the times: And by this the Common /aw is amended 
where defective, for the fuppreflion of publick evils ; 
tho’ where the Common /aw and Statute /aw concur or 
interfere, the Common /aw fhall be preferred. 3. Par- 
ticular Cuftoms ; but they muft be particular, for a general 
cuftom is part of the Common /aw of the land, Co, Litt. 
eo TES 

There is another divifion of our laws, more large and 
particular ; as into the prerogative or crows Jaw; the 
law and cuftom of parliament ; the common law ; the fta- 
tute law ; reafonable cu/ioms ; the Jaw of arms, war and 
chivalry ; ecclefiaftical or canon laws ; civil law, in cer- 
tain courts and cafes; foreff law; the law of margue and 
reprifal, the law of merchants ; the law and privilege of 
the Stanneries, Sc. But this large divifion may be reduced 
to the common divifion; and all is founded on the law 
of nature and reafon, and the revealed law of God, as all 
other laws ought to be. 1 Jf. 11. The law of na- 
ture is that which God at man’s creation infufed into 
him, for his prefervation and direétion; and this is /ex 
aterna, and may not be changed: and no laws fhall be 
made or kept, that are exprefly againft the. law of God, 
written in his Scripture ; as to forbid what he command- 
eth, &%c. 2 Shep. Abr. 356. As to the law of nature, 
it is generally the law of all places, perfons and times, 
withouz alteration; and has the fame force all the world 
over: but it is limitable, as circumftances require; and 
limited law of nature, is the law now ufed in every 
ftate. 

All laws derive their force a lege nature ; and thofe 
which do not, are accounted as no laws. Forte/cue. No 
law will make a conftruétion to do wrong ; and there are 
fome things which the law favours, and fome it diflikes 
itfavoureth thofe things that come fiom the order of 
nature. 1 Inf. 183,197: Alo ottr law hath much more 
refpect to life, liberty, freehold; inheritance, matters of 
record, and of fubftance ; than to chattels, things in the 
perfonalty, matters not of record, or circimflances. Jé. 

7, 137. 
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137. 4 Rep. 124, The ufe of the law isto decure the 


property of what we enjoy; and the objeéts of it concern} 


perfons, their eftates, crimes and mifdemeanors, courts of 
juftice, &c. See Common Law, and Black. Com. 1 V. 
38. ce. and 4 K. 400, &e. 

Hain hath alfo a pecial fignification, wherein it is taken 
for that which is lawful with us, and not elfewhere; aste- 
nant by the Curte/y of England, is called tenant by the 
law of England. 

Jato of rms, (lex armorum) Is that law which 
gives precepts how to proclaim war, make and obferve 
leagues and treaties, to aflault and encounter an enemy, 
and punifh offenders in the camp, &c. Thelaw and judg- 
ment of arms are neceflary between two ftrange princes of 
equal power, who have no other method of determining 
their controverfies, becaufe they have no fuperior or or- 
dinary judge, but are fupreme and publick perfons; and 
by the law of arms, Kings obtain their rights, rebels are 
reduced to obedience, and peace is eltablifhed: but when 
the law of arms and war do rule, the civil Jaws are of 
little or no force. reat. Laws 57. Itisa kind of law 
among all nations, that in cafe of a folemn war, the 
prince that conquers gains a right of dominion, as well as 

peoperty overthe things and perfons he has fubdued ; and 
ie is for this reafon, becaufe both parties have appealed 
to the higheft tribunal that can be, wx. the tal by 
arms and war; wherein the Great Judge and Sovereign 
of the world, in a more efpecial manner, feems to decide 
the cotitroverfy. Hale's Hifl, L. 73,74. Common things 
concerning arms and war, are under the cognifance of 
the Conftable and Marjal of England. 13R. 2. 

ILaw-Wooks, All books writ in the law, are either 
hiftorical, as the Year-Books ; explanatory, fuch as Staund- 
ford’s Treatife of the Royal Prerogative; mifcellaneous, as 
ithe Abridgments of the Law; monological, being on one 
certain fubjeé, fuch as Datar ds Juitice of Peace, Gc. 
Fullbeck’s Paralell, cap. 3... And our books of Reports, 
have fuch great weight with the judges, that many of 
‘them are as highly valued, as the Refponfa Prudentum 
among the Romans, which were authoritative. Wood’s 
Inf. 10. Authors of Law-Books. Wide Common Law. 

Ham-Day, (lagedayum) Called alfo view of frank- 
pledge, or court-leet, was any day of open court; and.com- 
monly wfed for the courts of acounty or hundred. Et 
quietæ fint de fectis comitatuum Ff hundredorum noftrorum 
de wifu franci plegii F lawdayorum, &c. Chart. 39 
Hen. 3. 

Latwing of Dogs, Is the cutting off feveral claws of 
the fore-feet of dogs in the fore. Chart. Foreft. c. 6. 
See Expeditate, and Black. Com. 3 V. 72. 

Latotefs Court, Is a court held on King fhill at Rach- 
ford in Effex, on Wednefday morning next after Michaelmas 
‘day yearly, at cock~crowing ; at which court, they whif- 
per, and have no candle, nor any penand ink, buta coal: 
and he that owes fuit or fervice there, and appears not, 
forfeits double his rent: this court is mentioned by Cam- 
den, who fays, that the fervile attendance was impofed 
on the tenants, for confpiring at the like unfeafonable 
time to raifea commotion. Camd. Britan. 441. It be- 
longs to the honour of Raleigh, and is called lawlefs, be- 
caufe held at an unlawful hour; or guia diéta fine lege. 
The title of it is in rhime, and in tke court-roll runs 
thus : 


Kingfhill ix le Curia de Domino Rege, 
Rochford. ` Dida fine lege, 
Tenta eft ibidem 


Per ejufdem confuetudinem, 
Ante ortum folis 
Luceat nifi polus, 
Senefcallus folus 
Nil feribit nifi colis 
Toties voluerit 
Gallus ut cantaverit, 
Per cujus foli fonitus 
' Curia eft fummonita : 
Clamat clam pro rege 
In curia fi ne lege, 
Et nifi citò venerint 
Citiùs pænituerints 
















































LOA A 
Et nifi clam gecedant 
Curia non attendat, — _ 
Qui venerit cum lumine. 
Errat in regimine, 

Et dum funt fine PA 
Capti Junt in crimine, 
Curia fine cura. 

Jurati de injuria. 


Siole 
Tenta ibidem die Mercurii (ante diem) paini ph ie ; 
Sandi Michaelis anno regni regis, Sc. i 


Latolefs Wan, (exlex) is an PA 
tenebitur, cum principi non obediat nec legi 
utlagabitur ficut ille qui eff extra legem, ficut k 
Brag. lib. 3. £. 11. 

Lato of sWarque, (from the Germ. merch, 
Is where they that are driven to it, do take the fhipy 
goods of that people of whom they haye ee 
and cannot get ordinary juftice in another ter 
they can take them within their own bounds at 
Stet: 27 Ld. 3.62117 

Law Merchant, Gere: mercatoria) Is (a 
differing from the common law of England, 
chants, and part of the law of the realn 
charta mercatoria, 31 Ed. x. grants this | 
vilege to merchants, coming into this kingdo ; 
balivi, miniftri feriarum, civitatum, burgorum 
mercatoriarum mercatoribus antedi@us compa 
celerem juftitiam Saciant de die in diem fine gal 
legem mercatoriam, de univerfis EF p ape 7 
legem poterunt terminari, See13 Ed. 1. a d2 
8. Co. Litt. 182. See Cuftom of Merchan S. 
Law Proceedings, OF all kinds, as writ “it 
pleadings, fc. are to be in the Engli lang 
twenty-fifth of March 1733, by 4 Geo. 2 
Geo. 2, ¢.27. Except known abbreviations a 
terms, 6 Geo. 2. c.14. Vide Proce/s. 

Law Dpirieual, (lex /piritualis) Is the 
law, allowed by our laws where it is not againi 
mon law, nor the ftatutes and cuftoms of the k 
and regularly according to fuch pena 2 
laws, the Bifhops and other Ecclefia 





in caufes within their. cognifance. Co. Li 
alfo called Law Chrifiian; and in oppatia 
Common law was often called Lex Terr 
Iai of the Staple, (mentioned in Stat 
fiat. 2. cap. 22.) Is the fame with jee mercha 

4 Inft. 237, 238. and Staple. Haag 
dlatons. See Cambricks. $ 
Latoper, (egifia, legifperitus, juri ife 
Saxons called labman, is a counfellor, or 
the law. And lawyers, fuch as counfe 
&c. are within the a& 3 Jac. 1. againft 
it has been held only to extend to officers, 
Lapy-Copozationg. Are of two forts, 
eleemofynary. The civil are fuch as are ¢ 
variety of temporal purpofes. ‘The elec fy 
fuch as are conftituted for the perpetu 
the free alms, or bounty, of the founde 
perfons as he hath dire&ted. See Plack 


471 3 i 
Lap Jubettiture of WBibops. Sce Black. y 
378, 
npe ih (igen, laicum) Lands. Hi i 
lay-lord, by the common fervices to ahah a m 
was fubje&t; as diftinguifhed from the e 
ing in frankalmoign, difcharged from. thofe b 
nets Gloff. 
| Zapman, Is one that is not of the clergy 
Latin word laicus fignifies as much as populus, 
is nce to the people, or belongs to the | 


apa, (Sax.) A place to lay Aang an fA i 
22 & 23 Car. 2. i 
Lagzaretg, Places where quarentine i 
formed, by perfons coming from infe 
Efcaping from them felony, without ae 


See 1 Fac.1. «31. 26 Geo. 2. eb. aba 
I 
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dagi. . The Saxons divided the people of the land in- 
to three ranks: the firft they called edbilingi, which were 
fuch as arenow nobility : the fecond were termed frilingi, 


from friling, fignifying he that was born a freeman, or of 


parents not fubject to any fervitude, which are the prefent 
gentry: and the third and laft were called /exz/, as born 
tolabour, and being of a morc fervile {tate than our fer- 
vants, becaufe they could not depart from their fervice 
without the leave of the lord ; but were fixed to the land 
where born, and in the nature of flaves: hence the 

_ word lazgi, or lagy, fignifies thofe of a fervile condition. 

| Nithardus de Saxonibus, lib. 24. 

lea of arm, A quantity of yarn, fo called; and at 
Kiddermiufter it is to contain 200 threads on a reel four 

rds about. 22 &9 23 Car. 2. 

_ Head, Stealing of lead affixed to a houfe, &c. tranf- 

“portation forfeven years. 4 Geo. 2. c. 32. 

 -Heague, Is an agreement between princes, Se. Alfo 
a mealpre of way by fea, or an extent of land containing 
three milesin moft countries abroad. Breakers of leagues 
and truces, and how punished for offences done upon the 
„feas. See Stat. 2 H. 5. and 4 H. 5. ¢. 7. 
 Heak, or Icche, (from the Sax. Jeceian, to let out wa- 
ter) In the bifhoprick of Durham is ufed for a gutter ; fo 
in York/bire any flough or watery hole upon the road, is 

called by this name : and hence the water-tub to put afhes 
in Eoln © lee for wahing of cloaths, is in fome parts 





of England termed a leche. Cowell. 
rh cakage, Is an allowance of twelve per cent. to mer- 


hants importing wine, out of the cuftoms; and of two’ 


barrels in twenty-two of ale to brewers, &c, out of the 
y ofexcife, Merch. Dia. 

_ aleap, A net, engine or wheel, made of twigs, to catch 

fhin 4 5 W. M. ¢. 23. See Lepa. 
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Leap. Pear, Pri Syms year, having one day more 
; than ‘other years. ‘The day increafing in the leap-year, 
and the day before, fhall be accounted for one day. 21 
Hen, 3. Vide Bifextile. 
Reale, (from /ocatio letting, or rather dimiffo, from 
the Fr. ifer, i.e. dimittere to depart with) Is a demife 







mouth, when they are called leafes parol; and itis faid 
ee material whether any rent is referved upon a 
or life, or years, except in the cafe of leales by 

in tail, Gc. according to the ftatute 32 H. 8. ¢. 
_ A leafe for life requires livery of feifin; and gene- 
ally t ) the making of a good leafe, feveral things ne- 
ly concur; there mut be a leflor, not reftrained 
aking a leafe; a leffee not difabled to receive; a 
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ing demifed which is demifable, and a fufficient de- 
(cription of the thing demifed, &c. If it be for years, it 
mult have a certain commencement and determination, it 
is to have all the ufual ceremonies, as fealing, delivery, 

and there muft be an acceptance of the thing de- 
fed. Litt. 56, 1 Inf. 46. Plowd. 273, 523. A 
having no certain commencement is void: for 
~ ract {ufficient to make a leafe, ought to have 
sertainty in commencement, in the continuance, and in 


end. Vaugh. 85. 6 Rep. 35. A leafe at will is at 
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ill of the leffor or leffee; or regularly at the will of 
th parties. 1 Inf. 55. 
~ _ All eftates, interefts of freehold, or terms for years in 
lands, &c. not put in writing, and figned by the par- 
ties, thall have no greater effe&t than as eftates at will ; 
_unlefs it be of leafes not exceeding three years from the 
making, wherein the rent referved fhall be two thirds of 
_ the value of the thing demifed. Svat. 29 Car. 2. cap. 3. 
-Leales exceeding three years muft be made in writing, 
Hal and if the fubftance of a leafe be put.in writing, and 
i Senet by the parties, though it be not fealed, it shall 
have the effe&t of a leafe for years, &c. Wood’s Inft. 
% _ 266. Articles with covenants to fet and make a leafe of 
lands, fora certain term, at fo much rent, hath been ad- 
k aa “Cro. Eliz. 486. Ina covenant with the 





words have, pofi/s and occupy lands, in confideration of a 
= yearly rent, without the word demife; it was held a good 
Ps Teale and a licence to occupy, take the profits, e. 
ie which paffeth an intereft amounts to a leafe. 3 Bulf. 










































‘letting of lands, tenements or hereditaments to another, 
r tern life, years, or at will, for a rent referved. | 
‘Litt.43. Leales are either in writing, or by word of 









204. 3 Salk. 223. An agreement of the parties, thipt 
the leffee fhall enjoy the lands; will make a leafe: but 
if the agreement hath a reference to the leafe to be made, 
and implies an intent not to be perfected till then ; itds 
not a perfect leafe until made afterwards. Bridg.13. 2 
Shep. Abr.374. If aman on promife of a leafeto be made 
to him, lays out money on the premiffes, he fiall oblige the 
leffor afterwards to make the leafe; the agreement being 
executed on the leflee’s part: where rio fuch expence hath 
been, a bare promife of the leafe for a term of years, tho’ 
the leffee have poffeffion, fhall not be good without fome 
writing. Preced. Can. 561. A perfon feifed of an eftate 
in fee-fimple, in his own right, of any lands or tenements, 
may make a leafe of it for what lives or years he will} 
and he that is feifed of an eftate-tail in lands; may make 
a leafe of it for his own life, but no longer; except it be 
by ‘fine or recovery, or leafe warranted ‘by the Stat. 32 
H. 8. c. 28. And if tenant in tail, or for life; make a 
leafe generally, it hall be conftrued for his own life. x 
Infi. 42. 

He that is feifed of an eftate for life, may make a leafe 
for his life, according as he is feifed; alfo he may make 
a leafe for years of the eftate, and it fhall be good as long 
as the eitate for life doth laft: one poffeffed of lands for 
years, may make a leafe of all the years, except one day; 
or any fhort part of the term; itis to be granted for 
a lefs term than the maker hath in the lands; for if all 
the eftate is granted; it is an affignment: and if leffee for 
years makes a leafe for life, the leflee may enjoy it for the 
leflor’s life, if the term of years lafts fo long; but if he 
gives livery and feifin upon it, this isa forfeiture of the 
eftate for years. Wood's Inf. 267. Jointenants, tenants 
in common, and coparceners, may make leafes for life, 
years, or at will, of their own parts, and fhall bind their 
companions: and in fome cafes; perfons who are not 
feifed of lands in fee, &c. may make leafes for life or 


| years, by fpecial power enabling them to do it, when the 
| authority muft be exaétly purfued. Jéid. But there is a 


difference, where there is a general power to make leafes; 
and a particular power. 8 Rep, 69. 

A leafe for life cannot be made to commence iz futuro; _ 
by the Common law; becaufe livery cannot be made to a 
‘future eftate: though where a leafe is made for life, ha- 
bendum at a day to come, and after the day, the leffor 
makes livery, there it fhall be good; and a leafe in re- 
verfion may be made for life, which commences at a day 
that is future. 5 Rep. 94. Hob. 314. 1 Unf. 5: A 
leafe for years may begin from a day paft, or to come, at 
Michaelmas tat, Chri/tmas next, three or fou¥ years after, 
or after the death of the leffor, &c. Tho’ a term cannot 
commence upon a contingency, which depends on another 
contingency. 1 Inf. 5. 1 Rep. 156. If one make a 
leafe for years ; after the death of 4. B. if he die within 
ten years ; this is a good leafe, in cafe he dies within that 
time, otherwife not. Plowd. 70. And where a man has 
a leafe of lands for eighty years, and he grants it to another 
to hold for thirty years, to begin after his death ; it will 
be good for the whole thirty years, provided there be 
fo many of the eighty to come at the time of the death 
of the leffor. Bro. Grant, 54. 1 Rep. 155. A leafe 
made from the leffor’s death, until anno Domini 1780 is 
good : and if a leafe be during the minority of F. 8. or 
until he fhall come to the age of twenty-one years ; thefe 
are good Ieafes; and if he die before his full age, the 
leafe is ended. Hob. 174. A perfon grants a rent of 
20l. a year, till an hundred pounds be paid, ’tis a leafe 
of the rent for five years. Co. Litt, 42. If a man makes 
a leafe of land to another, until he fhall levy out of the 
profits one hundred pounds, or he is paid that fum, &c. 
This will be a leafe for life, determinable on the payment 
of the hundred pounds, if livery and feifin be made: but 
if there is no livery, it will not be good for years, but 
void for incertainty. 21 Aff 18. Plowd. 27. 6 Rep. 


ty leafe for years to fuch perfon as 4. B. fhall name, 
is not good: though it may be for fo many years, as he 
fhall name ; not as fhall be named by his executors, &e. 
for it muft be in the life-time of the parties. Hob. 173. 
Moor, cap. 911. And if a man makes a leafe to another 
for fo many years as a third-perfon fhall name, when the 


years 
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years are named by fuch perfon, it is good for fo many 
years. 1 Inf. 45. Soif a perion lets his lands for as 
many years as he hath in the manor of D. and he hath then 
a term for ten years, this is a good leafe for ten years ; 
and in the like cafes, by referring to a certainty, it may 
be made good and certain. Ibid. A leafe may be made 
for life or years, of any thing that lies in livery or grant; 
but leafes for years ought to be made of fuch lands, &c. 
whereunto the leffor may come to diftrain ; not of incor- 
poreal inheritances, 1 Jn/?. 47... And they may be for the 
term of one thoufand years, or any number of years, 
months or weeks; or be from week to week, &c. for 
one, two or three years, and be good for thofe years: and 
a tenant for half a year, or a quarter of a year, is te- 
nant for years. 1 Inf. 6. If one makes a Zafe for a 
year, and fo from year to year, it is a/ea/e for two years; 
and afterwards it is but an eftate at will. 1 Mod. 4. 1 
Lutw. 213. And if from three years to three years, it is 
a good kaje for fix years: alfo if a man make a Jafe for 
years, without faying for how many, it may be good for 
two years, to anfwer the plural number. Woca’s Inf. 
265. 

A leffee hath a term for a year by parol, and fo froma 
year to year, fo long as both parties pleafe ; if the leffee 
enters on a fecond year, he is bound for that year, and 
, fyon: and if there is a /eafe by deed for a year, and fo 
" from year to year as long as both parties agree, this is 
binding but for one year, though ifthe leffee enters upon 
the fecond year, he is for that year bound: if ’tis for a 
year, and fo from year to year, fo long as both parties 
agree till fix years expire ; this is a /ea/e fordix years, but 
determinable every year at the will of either party: but 
if it is for a year, and fo from year to year till fix years 
determine, this is a certain /ea/e for fix years; adjudged 
by Holt Chief Juftice. Mod. Ca. 215. If 4. make a leaf 
of land to B. for ten years; and it-is agreed between 
them, that he fhall pay fifty pounds at the end of the faid 
term, and if he do fo, and pay fifty pounds at the end of’ 
every ten years ; then the faid B. fhall have a perpetual 
demife and grant of the lands, from ten years to ten years 
continually following, extra memoriam hominum, c. 

Though this be a good /ea/e for the firft ten years, as for 
all the reft, it is incertain and void; by covenant a fur- 
ther /ea/e may be made for the like term of years. Plowd. 
192. 2 Shep. Abr. 376. 

A parfon makes a lok of his glebe for fo many years as 
he fhall be parfon, this cannot be made certain; but if 
he makes a /ea/e for three years, and fo from three years to 
three years,.fo long as he fhall be parfon, it is a good 
leafe for fix years, if he continue parfon fo long. 6 Rep. 
35. 3 Cro. 511. And if one make a J/ea/e for twenty- 
one years, if the leffee fhall fo long live; this is a good 
leafe for years, and a certainty in an uncertainty. 1 In/?. 
46. A /eafe made to a man for feven years, if D, fhall 
live fo long, who is dead when the /ea/e is made ; by this 
the leffee hath an abfolute /ea/e for feven years. g Rep. 
63. Leafe for life is granted, and fays that if the lefiee 
within one year do not pay 20s, then he fhall have but a 
leafe for two years ; here if he pays not the money, he 
{hall have only the two years, although livery of feifin be 
had thereon, 1 Inf, 218. If aafe be made to 4. B. 
during his own life, and the lives of C. and D. it is 
one entire eftate of freehold, and thall continue during the 
three lives, and the life of the furvivor of them ; and tho’ 
the leffee can have it no longer than his own life, yet his 
afflignee fhall have the benefit of it fo long as the other 
two are living. 5 Rep. 13. Moor 32. Where one grants 
land by /eafe to 4. B. and C. D. to hold to them during 
their lives, although the words and the longeft liver of 
them be omitted, they fhall hold it during the life of the 
longeft liver. 5 Rep. 9. A leafè is made to a perfon for 
fixty years, if 4, B. and C. D. fo long live; and after- 
wards 4. B. dies, by his death the leafe is determined. 
Though if the Æa be made to one for the lives of 4. B: 
and C, D. the freehold doth not determine by the death of 
one of them; and if in the other cafe of a term, the 
words or either of them be inferted in the laf, it will be 
good for both their lives. 13 Rep..66. 

A lea/e was made to a man for ninety-nine years, if 
he fhould fo long live; and if he died within the term, 
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the fon to have it for the refidue of the term : this was 
adjudged void as to the fon, becaufe there can be no lie 
mitation of the refidue of a term which is determined. 
Cro. Eliz, 216. But if the words of the kafe be, To 
hold cee the refidue of the ninety-nine years, and not 
during the reft of the term, in this cafe it may be good to 
the fon alfo. 1 Rep. 153. Dyer 253. A Jeafe was made 
for twenty-one years, if the leffee lived fo long, ‘andi in 
the fervice of the leffor ; the leffor died within the'term, 
and yet it was held that the Zafe continued, for it was by 
the aét of God that the leffee could ferve no longa ee 
Eliz. 643. 

Ifa leafe be to a man, and to her whom he hhall amet 
wife, it is void; becaufe there ought to be fuch 
perfons at the time of the commencement of the kafe 
which might take. 4 Leon. 158. When a lafe in rever- 
fion is granted as fuch after another Zafè, and that. lafe is 
void by rafure, Se. the reverfionary /ea/e, expectant up- 
on the /ea/e for years that is void, is void alfo. Gece 
269. But where a man recites a /ea/eé, when i truth | 
there is no kafe; 3 ora leafe which is void, and mifre 
the fame in a point material, and grants a furth 
commence after the determinktion thereof; in fuc 
the new /ea/e thall begin from the time of delivery 
93. 6 Rep. 36. Vaugh. 73, 80, ce. A 
has an impoffible date for its commencement, 
be void ; and an uncertain limitation makes the kafè 
becaufe it being part of the agreement, the court cann 
determine what the contract was. 1 Mod. 180, f (i: 
it hath been adjudged, where a /ea/e bears a te which 
is impoffible, the het fhall begin from the de 
if there was no date. 1 Inf. 40. If a lafe b 1 
from the day of the date, the day itfelf is ex 
otherwife the day of delivery is inclufive. 5 | 


A man makes a leaf for years to one, and aft 
makes a /eafe for years to another of the fame 
fecond Zaje is not void; but fhall be goo 
years thereof, as fhall come after the firit leaf 
‘Noy’s Max. 67. And if one make a Kaj fo 
afterwards the leflor enters upon the lands | 
the term is expired, and makes a Jea/e of thefe 
another; this fecond /ea/e is a good lafe 
doth re-enter ; and then the firit Zafe is r 
is in thereby. 2 Lill. Abr. 152. It hath 
that a Zaj may be void as to one, and fland g 
another: and /eafés voidable, or void fe the pi : 
may after become good again. 1 Jaf. 46. 3R 
51. If a lafe be made to two, to hold to 
two others, it is voidable as to the two othe 
when the two firit die, the Zafe is at an en 
A kafe which is only voidable, and not a 
mut be made void by the leffor by re 
leafe be void abfolutely, there needs n 
a voidable /ea/e is made void by re-entry, 
the leffee ; fo it is affirmed, by accepting 
the rent which acknowledges the leffee 
21 Car. BL R. 2 Lill. 149. fa leffor accey 
of an affignee of a leafè, having knowledge i 
ment, he may not afterwards charge the leffee 
rent in a@tion of debt. 3 Rep. 23. And whe 
for years accepts of a lefs term from the le 
word, it is faid this is a furrender of the it 
had by deed. Style 448. 


When a term for years in Ba and a fee- 
in one perfon, the afe is drowned in the 
yetin fome cafes it may have continuance, to 
charges and payments, Gc.  Poph. 39. 2 Ne 
1100. Ifa lafe for years is made to a man and 
it fhall go to his executors. 1 Inf. 46, 385 
leafe for years, notwithftanding it be a very, 
cannot be intailed; but may be afigned in trui 
veral ufes. 2 Lill. Abie 150. If fuch a lea 
be limited in tail, the law allows not a prefen 
to bé limited thereupon. Jéid. Leflee for y 
for never fo great a term, has- only a che tt 
nant for life hath a freehold. 1 Inf. 6. 
ed by the leflor, and the leffee hath not fealed 1 i 
terpart, action of covenant may be brought upon the 4 
againft the leffor: but where the Jea/e is féal 
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lefe, and not the leffor, nothing operates, Ye/v, 18, 
` Owen 100. 

A man out of poffeffion, cannot make a /ea/ of lands, 
without entering and fealing the leafe upon the land, 
Dalif. 81. ‘The lefiee is to.enter on the premifles let ; 
and fuch leffee for years is not in poffefion, {9 as to bring 
trefpafs, &c. until actual entry; but he may grant over 
his term before entry, 1 Inf. 46. 2 Lill, 160. A 
leffee of a future intereft néyer enters by virtue of his 
term, but enters before, apd continues after the com- 
mengement of the term; and then the leflor oufts him, 
the leffee may affign over his term off from the land. 1 
Lev. 47. Buta kafe to begin at Michaelmas, if the lef- 
fee enters before Michaelmas, and continues the poffeffion 

_ immediately, it is a diffeifin. Ibid. 46. If akape be 
made of a clofe of land, by.a certain name, in the parifh 
of ‘4. in the county of B, whereas the clofe is in another 
county, the faid parifh extending into both counties; 
fuch a leafe is good to pafs fach Tand : though where a 
houfe is leafed without a name, and the parifh is mif- 
taken; it hath been held otherwife. Dyer 276, 292. 

Land and mines are Iad to a tenant; this only ex- 
tends to the open mines, and the Jeffee fhall not have any 
Br if there are fuch; And if land and timber are 
demifed, the leffee is not empowered to fellit. 2 Ley. 

184. 2 Mod. 193. A man makes a leafe of lands for 
life, or years, the leilee hath but a fpecial intereft in 
the timber-trees, as annexed to the land, to have the 

all and fhadow for his cattle; and when they are fevered 
os ene or blown down with wind, the leffor 

fhall have them as parcel of his inheritance. 4 Rep, 62. 

-1l Rep. 81. Ian houfe falls down by tempeft, ĉc, the 
leflec hath an intereit to take the timber, to re-edify it 
for his habitation, 4 Rep. 63. And every leffee for 

ears, Ge. may take of umber neceflary plough-bote, 
e-bote, fire-bote, €e. without doing waite. 1 Inf. 

f And tenants fuffering houfes to be uncovered, or in 
d iy; taking away wainfcot, Ge. fixed to the free- 
hold, unlefs put up by the leffee, and taken down before 
ne term is expired; cutting down timber-trees to fell ; 

permitting young trees ta be deftroyed by cattle, Ge, 

ploughing up ground that time ayit of mind hath not been 

ploughed; not keeping banks in repair, c, arg guilty 
wale.1 Infi. 52, Dyer 37, 1 Salk. 368. ~ 

_ Leffees‘dre boupd to repair. their tenements, except it 

be mentioned \in the leafe ta. the contrary. Though a 
leffee for years. is not obliged to repair the houfe let to 

lim whichis burnt by accident; if there be not aifpecial 
covenant in the /ea/e, that he fhall leave the houfe. in 

_ good repairat the end of the term ;. yet if the haufe be 
burnt by negligence, the leffee fhall repair it, altho’ there 
be no fuch covenant. . Paes, 24. Car, B. R- A leflee at 
will is not. bound to fuftain or repair, as tenant for years, 

‘is: if the houfe of fuch a tenant is burnt down by negli- 

gence, action lies not againit the, tenant; but aétion lies 

for voluntary wafte, in \pulling down houfes, or | cutting 
wood): Fexieg Repotz0 h Sne n0 

“By flat 6 Pid Ann. e 14. 

againft ‘any’ perfon, in ‘whofe: houfe,any fire fhall accis 

‘dentally begin, or any recompence be made by fuch perfon 

for damages, fo'asinot to extend to, or make void, any 
agreement between landlord and+tenant; and negligent 
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“firing of houfes is liable’to penalties. 
firing of h P 


 buthimfelf, his heirs, &c. 
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‘a diftrefs on the tenements let for the rent ; or may 


e adtion of debt for the arrears, &e. Alfo land /ea/td 


les for the’ recovery of his rent, poffeffion, €e. into 


can be proved that there was fuch aterm let to him by 
by eafe, and that it is not determined, he fhall not lofe 
his term; foit is of any other eftate fn lands, if the deed 
"that created it be loft, for the cftate in the land is derived 
= from the party that made it, and not from the deed other- 
“wife than inftrumentally and declarative of the mind and 
intent of the party, &c, 2 Lill. Abr. 152. If a perfon 





No aétion thall be brought | 


| the corn is ripe, &e. 
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be in poffefion of the lands of another, and hath ufuatly 
paid rent for them ; the proof of a quarter or half year’s 
rent paid, will be good evidence of a /ea/ at will, though 
it cannot be exprefly proved that the lands were demifed 
at will to him in poffeifion; it fhall be prefumed the rent 
was received by the owner of the land upon fome private 
contract. “hid. 15 P. 

Lands are /eafed at will, the leffee cannot determine his 
will before or after the day of payment of the rent, but it 
muft be done on that very day; and the law will not 
allow the lefive to do it to the prejudice of the leffor, as 
to the rent; nor that the leffor fhall determine his will 
to the prejudice of the leflee, after the land is fown with 
corn, &c. Sid. 339. Lev. 109. For where leffee at 
will fows the land, if he does not himfelf determine the 
will, he fhall have the corn: And where tenant for life 
fows the corn, and dies, his executors fhall have it; but 
it is not fo of tenant for years, where the term ends before 
3 Rep, 116, The leflor and leffee, 
where the eftate is at will, may determine the will when 
they pleafe ; but if the leffor doth it cuthin a quarter, he 
fhall lofe that quarter’s rent; and if the leffee doth it, he 
muft pay a quarter’s rent. 2 Salk. 413. By words fpoken 
on the ground by the leffor in the abfence of the leflee, 
the will is not deterinined ; but the lefte is to have no- 
tice. 1 Jf. 55. Ifa man makes a /ea/e at will, and 
dies, the will-is determined; and if the tenant continues 
in poffeffion, he is tenant at fufferance. did. 57, But 
where a leffur makes an eftate at will to two or three per- 
fons, and one of them dies; it has been adjudged- this 
doth not determine the eftate at will, 5 Rep. ro. ‘Tes 
nant at will grants over his eftate to another, it determines 
his will. 1 xf. 57. No tenant hall take Xafs of. above 
two farms, in any town, village, &c. nor hold two, un 
lefs he dwell in the parifh, under penalties and forfei- 
tures, by Stat. 25 H. 8. c. 13. See 21 H. 8. cap.'13. 

There is a late /atute for the more effectual preventing 
frauds committed by tenants; and for the more eafy re- 
covery of rents, and renewal of kafes; by which chief 
leafes of lands may. be renewed on furrender, without the 
furrendering of the under kafes, &c, 4 Geol 2. ¢. 28.) 
And how /ea/es of lands, &e. left uncultivated, may be- 
come void, for non-payment of rent, on view of two 
juttices of peace, &c, by the late at 11 Geovz. cap. 19. 
See the purport of thefe ftatutes, under Rent. . ‘ 
~o Weales'by Statute, There are three kindsof perfons, 
who-may make leafes for life or years by ftatute, that could 
not do fo'heretofore} viz. Tenants in tail, hufband and 
wife of the wife’s land, and perfons feifed of lands“in 
right of the church. By the Stat. 32 H. 8. c. 28. Te- 
nants in tail are “enabled to make /ea/es on- the following 
conditions, 7. e, They are to be made by deed indented ; 
to begin from thé time of making; or fome fhort time af- 
rer, as Michaclwas next, ce. If there be an‘old leafein 
being, it miit be abfolutely furrendered, or expire with- 
ina year ‘after ‘the ‘making of the new ; they» muft not 
exceed three ‘lives or twenty-one years, from the making; 
or be-for both, but may be for lefs terms; they are to be 
of lands mahurable or corporeal, out of which a’rent may 
be legally iffuing ; and of fuch lands of tenements which 
have been moft commonly let to farm by the {pace of twen- 
ty years ; the accuftomed yearly rent, paid within twen- 
ty years isto be referved ; and they are not to be ‘made 
without impeachment of waite, Gc, It has beenheldon 
this ftatute,- that where a new thing is démifed with lands 
accuflomably let, though there’ be great increafe of rent, 
the /eafeis void : but more rent than the accuftomed rent 
may be referved. 5 Rep. 5. 6 Rep. 37; And the lea/es 
according to the ftatute bind the iffues in tail; but not 
thofe in reverfion or remainder: forif tenant in tail makes 


ill be fubje€; to thofe lawful remedies which the leffor | a kaje warranted -by the ftatute; and dies without iffue, 


the /ea/e as to him in reverfion or remainder is void ; tho? 


e hands foever the land comes, Epo. Jac, 300. And | by a common recovery, /ea/és may be made to bind him 
‘to the leffee, if leffte for years lofes his af, if it) in remainder, Ge, Wood's Inf. 26>, 


A guardian during the minority of an infant tenant 
in tail, who was but one year old, made a /ea/e for twen- 
ty years ; and’ it was adjudged not good by the Star. 32 
H. 8. c..28. to bind the iffue in tail; and it is the fame 
in the cafe of tenant in dower; tenant by the curtefy, or 
hufband feifed in right of his wife, beeaufe they have no 
inheritance. Dyer 271. The itatute impowers a hufband 

jie to 


Fo make Xafs of land in tail, held in his wife’s right, fo 
asin {fuch /afis the conditions aforementioned are obferved, 

and the wife be made a party to and feal the /ea/es ; and 
the rent is to be referved to the hufband and wife, and 
her heirs, Gc. If a laf of the wife’s land is not war- 
ranted by the flatute, it is a good /ea/e againft the hufband, 

though not againft the wife: the hufband and wife éannot 
bind him in reverfion or remainder: 1 Inf. 362, Bifbops, 
Spiritual Perfons, Sc. feifed in fee in right of their church- 
es, may make leafes of their fpiritual livings for three 
lives, or one and twenty years; having all the qualities 
required by the ftatute, in cafe of Jeafes made by tenants 
in tail, 32 H- 8. €. 28. And deafs otherwife made are 
to bë void; but not againft the bifhops, Gc. making 
them only againtt their fucceffors: 3 Rep. 59: 

A bifhop, &c. may make Jea/es of lands for twenty-one 
years, or three lives, according to the ftatute, without 
confirmation of dean and chapter ;.and at Common law 
might make them for any longer time, without limita- 
tion, with confirmation of dean and chapter ; but pes is 
reftrained by the ftatutes 1 Eliz. c. 19. and 13 Eliz. 
1o. Such confirmation will now make good fo te 
feafes for twenty-one years; &c. upon kafes for years ; 
though a bifftop cannot make a concurrent Zafè for life or 
lives. Wood's Infl. 273. If a bifhop have two chapters, 
as there may be twoor more to one bifhoprick ; both chap- 
ters mult confirm /ea/es made by the bifhop. 1 Inf. 131. 
A lafe by a bifhop made to begin prefently for twenty- 
one years; when there is aa old /ea/ in being, is good, 
notwithftanding the ftatute of 1 Eliz. Moor cap: 241. 
But if fuch Zaf is to commence at a day to come, it will 
be void: 1Zeon. 44. Leafe for three lives of a bifhop of 
tithes, is void againft the fucceffor ; although the ufual 
rent be duly referved. Moor ca. 1078. 2Cro. 173. 

Leafes of a dean and chapter are good, without con- 
firmation of the bifhop: Dyer 273. 2 Nel/: Abr. 1096. 
Where there is a chapter, and no dean, they may make 
grants, ec. and are within the ftatute. 1 Mod: 204. 
And a prebendary is feifed in right of the church within 
the equity of the flatute 32 H.8. c. 28. 4 Leomss5t. A 
prebendary’s leae confirmed by the archbifhop, who is his 
patron, is good without confirmation of dean and chap- 
ter; 3 Bulfr. 290. But where a prebendary made a 
leafe for years of part of his prebend, and this was con- 
firmed by dean and chapter; becaufe it was not confirmed 
likewife by the bithop, who was patron and ordinary of 
the prebend, the /ea/e was adjudged void,. Dyer 60. If 
2 prebendary hath reétories in two feveral diocefes be- 
longing to his prebend, and his /ea/ of them is confirmed 
by the bifhop, dean and chapter of the diocefe of which 
he is prebendary, it is good, though hot confirmed by 
the other. Sid. 75. 

- A chancellor of a eathedral church may make a 
leaf, and ’tis faid it will be good againft the fucceffor, 
though not confirmed, (ec. Ibid. 158. Ifa parlon or 
vicar makes a /ea/e for life or years, of lands ufually letten, 
teferving the cuitomary rent, &%c. it mut be confirmed 
by patron and ordinary, for they are out of the flatute 32 
H. 8. ¢.28. And if the parfon and ordinary make a 
teafe for years of the glebe to the patron; and Geak 
the patron affigns this /ea/e to another, fuch affignment. is 
good, and isa confirmation of that /ea/e to the affignee. 
5 Rep. 15. Ancient covenants in former /eafes may be 
good to bind the fucceffor, fo as to difcharge the leffee 
trom payment of penfions, tenths, &c. but of any new 
matter they fhall not. 1 Vest. 223. 
By the Stat. 13 Eliz. c. 20. the /ea/z of a parfon is not 

ood for any longer time than the parfon’s refidence upon 
Fis living, without abfence fourfcore days in any year; 
and an incumbent offending contrary to this att, fhall 
lofe a year’s profit of the benefice, &c. 4 Rep. 403. A 
teafe for years of a spiritual perfon, will be void by his 
death, if it is not according to the ftatutes; and a kafe 
for life is voidable by entry, ĉc. of the fucceflor: And 
fo in like cafes, /ea/er not warranted by ftatute, are void 
or voidable on the deaths of their makers : Acceptance of 
rent on a void Kafe thall not bind the fucceffor. 2 Cro. 
173 

On college leafes, a third part of the rent is to be re= 
derved in corn, Se 18 Bliz. e. 6. By 14 Eliz. cit. 
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it is ordaiñed, that the 13 Eliz. e. 10, dhall not extend 


to lajes of the mafters and fellows of colleges, Gc, of 
houfes in corporation towns, which may be made for 
forty years, &%c. But the 18 Eliz. c. 11. makes void 
leajes of matters and fellows of colleges, deans and chap- 
ters, matters of hofpitals, &c. where another Jaje for 
years is in being, and not to be expired or furrende: 
within three vears; and /ea/és of fuch perfons are to be 
made for twenty-one years or three lives, refervin the 
accuftomed rents, &&'c. Bifhops are out of this ftatute. 

If a bifhop be not bithop de jure, leafes made by him a 
charge the bifhoprick, are void; though all judicial acts 
by him are good. 2 Cro. 353. And where a or. 
fhop makes a /ea/z, which may tend to the diminution of 
the revenues of the bifhoprick, &c. which fhould main- 
tain the fucceffor ; ; there the deprivation of apn 
the bifhop; is all one with his death. 1 Jn. 329. 
all affurances and demifes of bifhops lands to the King 
fhall be void. 1 Fac. 1. é& 3. Perfons for whofe pa 
eltates are held by kafe, &Fe. remaining beyond fea, or 
being abfent feven years; if no proof be made of their 
being alive, fhall be accounted dead. 19 Car. 2. ¢. 6. 
If the afli gnee of a term of years affigns it over to a 
infolvent perfon, on purpofe to get rid of it, he thal not 
be liable to rent afterwards incurred, for the privity of 
eftate is deftroyed by the legal aflignment to the infolvent 
perfon, and it was the folly of the landlord to difcharge 
the original leffee. 2 Strange 1221. 

Leales of the ting. Leafs made by thie King, of 
part of the dutchy of Cormaall, are to be for three i 


‘ 


or thirty-one years, and not be made difpunithable 
wafte, whereon the ancient rent is to be referved; an 
eftates in reverfion, with thofe in poffeflion, ‘are otic 
exceed three lives, éc. 13 Car. 2. c. 4. All Jea/es and 
grants made by letters patent, or fndentures under the 
Great Seal of England, or feal of the court of hited 
or by copy of court-roll, according to the cuftom 
manors of the dutchy of Cornwall, not exceeding one, two 
or three lives, or fome term determinable th ereon, Ge, 
are confirmed ; and covenants, conditions, Ese in hafes 
for lives or years, fhall be good in ‘law, as if ee 
were feifed in fee-fimple. Stat. 1 Fac. 2. ¢. 9. Sees 
6 W.E M.c. 18. 32 Ann. ¢. 22. And pariah 
crown of lands in England and Wales, and under the feals 
of the dutchy of Lancaffer, &c. for one, two or thre 
lives, or terms not exceeding fifty years, are all ime 
for inrollment, &c. by 10 Ann. c. 18. tornit SE 
the Prince of Wales of lands, &c. in'the d “of Corn: 
wall, for three lives or thirty-one years, on which isr 
ferved the moft ufual rent paid ‘for ‘the greatett part 
twenty years before, fhall be good againft the King, 
Prince and their heirs, ĉe. and the conditions 2 
leafes be as effectual, as if the Prince had been feifed of an 
ne eftate in fee-fimple i in the lands. ree No 
io odana 

H freehold leafe for three lives, differs pissen pain 
leafe only in this, vix, That the habendum is to the leffee, 
his heirs and affigns, for and during the natural livesof 
him the faid C. D. Z. his wife, and 7. D. his fon, and 
during the life natural of every and either of them lo 
living. And in every covenant, the leffee „covenants 
himíçlf, his heirsand:afigns; and the covenants are | 
fame as in a chattel leafe; with the addition of a detter of 
attorney at the end, to deliver poffeffion aig —. 
a deed of feoffment. 

See more concerning /eafes, New Abr Ve 3 ý 
and 10 Vin. Abr. 299, 368; 396,419. 

dLeafe and Welcafe,. Is a conveyance, SE ri 
in lands or tenements,: to another that hath 1 
thereof, Accomp. Cony. 1 Vol. 129. Th the | 
of feoffment was. the ufual conveyance Pi i 
yet fince the ftat. of. 27 H. 8..c. 10. 0f. oe! 
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ments 5 for it amounts toa Pe oi 
ter it the poffeffion without actual. entry, Sc, im 
plying the place of livery and feifin, required 
deed: In the making i it, a leafe or bargain and fa 
a year, or fach like term, is firft prepared and exe 
to the intent that by virtue thereof the leffee may 
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agtual poffefion of the lands intended to be cony ayeyed by 
the releafe, and thereby and by force of the ftatute 27 
H: 8. c- 19. for transferring of ufes into poffeffion, be 
enabled ae and accept a grant of the reverfion and 
inheritance of the faid lands, tc. to the ufe of himfelf 
and his heirs for eyer: upon which the releafe is accord- 
; ingly. on} seciting the leafe, and declaring the ufes; 
And i in thef e cafes, a pepper-corn rent in the leafe for a 
is afufficient referyation to raife an ufe, to make the 
tee capable of a seleafe. 2 Ven. 35. 2 Mod. 262, 
When an efate is conveyed by leaf and releafe, in the 
deale for a year there mutt be the words, bargain and fell 
money, and 5 s. or any c other fum, though never paid, 
; isa good confideration, w whereupon the bargainee for a 
year is immediately in poffeflion on the executing of the 
deed, without actual entry ;, if only the words demife, 
grant and to farm let are ufed, in that cafe the leffee can- 
not accept of a releafe of the inheritance until he hath 
a@ually entered and is in pofleffion. 2 Lill. Abr. 435. 
But where Littleton days, that if a leafe is made for years, 
and the leffor releafes to the leffee before entry ; fuch re- 
Lon a hecaufe the leffee had only a right, and not 
on 5 and fuch releafe fall not enure to enlarge 
hou : though this is true at 
; Common = itas not fo now upon the ftatute of ufes. 2 
Mod. 250s, And if a man make a leafe for life, 
a Hie and the firit leflee dieth; on which, 
the leflor releafes 1 to him in remainder, before entry ; ‘his 
is a good releafe to enlarge the eftate, he having an eftate 
- dn law. capable of enlargement by releafe, before entry 
aad. 3 Inf. 279. 

No perlon can make a bargain and fale, who hath not 
fleffion of the lands: but it is not neceffary to referve 
rent therein; becaufe the confideration of money raifes 

‘the ufe. Ifa leafe be without any fuch confideration, the 
; leffee hath not any eftate till entry, nor hath the leflor 
rreverfion ; and therefore a releafe will not operate, 

Se a Inf. 270, 278. Cro. Fac. 169. 1 Mod. 263. 
On leafe at will, a releafe thall be Ji by reafon of nal 
privity between the parties: but if a man be only tenant 
at fufferance, the releafe will not enure tohim; and as to 
the perfon who hath the reverfion it is void, for fuch te- 
mant hath z any offeftion, there being no eftate in him. 
Litt. Se. 46 ly i. Cro. Eliz. 21. Dyer 251.., ,It.is 
neceflary in all cafes where a. releafe of lands is made, that 
be turned to aright; asin a diffeifin, éc. where 
ere cna ae aright of poffeffion in the diffeifor, 
Ai ight to. e an the diffeifee; now when the 






ps ne : or elfe itis requifite that there 
tira i Of eftare between. the.tenant in poffedion and 


+; for a releafe will not.operate without pri- 
Lill. 435, -A .teleafe, made by one that at the 
of the making thereof had no right, is void; and a 








. ) hingsin-the dands, is alfo void, becaufe he ought 
peal ds or a poflefion or. privity. Ney’s Max. 


1 akes a releafe muft have an eftate in himfelf, 
f which the efate may be derived tothe relefice 5. the 
flee is to have an eftate in poflefiion i in deed or in law, 
he lend “whexeof the zeleafe is made, as a foundation 
the releafe ; there muft be, privity of eftate between the 

for and ae and he fuflicient words in law not 


te, or the releafe will.not be good. 1 Jnff. 22. 
‘aiman andhis heirswill pafs, a fee-fimple ; and 
toaman,and the heirs of his body, by this the re- 
t a : Buta releafe of a man’s right in 
aple, is not {ufficient to paf; a fee-fimple. 1 Inf. 
„Apd if a, perfon releafe to another all his right 
which he:hathin the land, without ufing any more wortls, 
sas fo hold to bin gud his heirs, (Fc. the releffee hath,only 
 ‘anveftate for life. Dyer 263. A releafe.made to a tenant 
“an tail, or for. life, of right to land, fhall extend to him 
àn remainder or severfion. 1 duff. 267. By releafe of all 

„a man’s right unto lands, all actions, cntries, titles of 
dower, rents, co. are difcharged ; though it bars nota 
right that thalledefeend afterwards: And a releafe of all 
right ip Juch laud will not difcharge a judgment not exe- 
j = Ẹuted; becaule fuch judgment doth not velt any right; 


PTI, a 

















hath releafed to. the diffeifor, here the diffeifor | 
othitherights in him, uig.: The right to the efate, | 


made. to one, thatiat thestime of making thereof 


i eee the-releafe, but alfo to create and raife a’ 


‘incur a forfeiture of 40 s. 
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but only makes the land liable to execution. 
3 Salk. 298. 

?Tis faid a releafe of all one’s title to lands, is a releafé 
ofall one’s right. Litt. 509. 1 Inf. 292; Bya releafe 
of all entries, or right of entry, a man hath into lands, 
without more words, the releffor is barred of all right or 
power of entry into thofe lands; and yetif a man havea 
double remedy, viz, a right of entry, and an action to 
recover, and then releafé all entries, by this he is not 
barred and excluded his ation; nor doth a releafe of ac- 
tions bar the right of entry. Plonud. 484, 1 Infi. 345. 
A releafe made “by deed poll, of right to lands, & c. needs 
no other execution than fealing and delivery ; and will 
operate without confideration: but ’tis convenient to put 
a valuable confideration therein ; left it fhould be judg’d 
fraudulent by ftatute. “Litt. Sect. 445, Lill. Conwey. 
230, 248. Cro. Fac. 279, 

A releafe that doth not enure by way of pafling away an 
eftate, or extinguifhment, may be made upon condition 
or with a defeafance, fo as ‘the condition; &c. be con- 
tained in the releafe, or delivered at the fame time with 
it: And there may be a recital; covenants, warranty; 
&c. inferted in this releafe; though it is faid the deed 
is gaod, without any fuch additions. Accom. Conyey: 

ARIN 

In a feafe and releafe to, make a tenant to the præcipe to 
fuffer a recovery, where the releafe is made to 4. B. and 
his heirs, (wiz. the tenant to the precipe) it muk be alfo 
faid to the ufe of him the faid 4. B. and his heirs and 
affigns for ever; for the releflee muft be abfolute tenant 
of the freehold. 2 Vent, 312. Lill. Conveyance 2513 
And a releafe made on truft, muft be to 4. B. his heirs 
and affigns, to the only ufe and behoof of the releffee, his 
heirs and affigns for ever; in truft for C. D. who is to be 
a party to the deed, and the purchafe-money to be paid 
by the ceffui que trufi : If the words to the ufe, Ge. are 
not inferted in the releafe, the eftate doth not execute by 
the ftatute of ufes, and the truft is void, Lill. Ibid. 251, 
233. A leafe and releafe make but one conveyance, being 
in the natureof onedeed. 1 Mod. 252. 

It may not be improper here to obferve, that in a court 
of equity, either /upprefio veri, or fuggeffio falf, is a 
good reafon to fet afide any releafe or conveyance. 1 
Wilf, Rep, 239,240, 727+ 

eat, A mill-leat, corruptly milleat, A trench to 
convey water to or from a mill, mentioned in ftat, 
7 Fac. 1. cap, 19. but moft peculiar to Devon/hire, where 
in conyeyances the word does frequently occur. Cowell 

dLeather.. There are feveral ftatutes relating to /eather; 
as the 27:H. 8. c. 14. dire&s packers to be appointed for 
feather to be tran{ported ; but the 18 Eliz, c.g. prohi 
bits the thipping of leather, on penalty of forfeioe, Sic, 
Though by 20 Car. c. 5. tranfportation of leather is 
allowed t0,Seotland, Ireland, or any foreign country, pay- 
ing acuftom or. duty ; which ftatute is continued by di- 
vers fubfequent acts. No perfon fhall ingrofs ather to 
fell again, under the penalty of forfeiture: none, but tan- 
ners are to buy, any rough hides of Jegther, or calve-fkins 
in the hair, on pain of forfeiture; and no perfon fhall 
foreftal hides, under the penalty of 6s. 8 d, a hide, Lea- 
ther not fufficiently tanned, is to be forfeited. In Lon- 
don, the Lord Mayor and Aldermen are to appoint and 
{wear fearchers of lather, out of the company of fhoe- 
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makers, &c, and alfo triers of fufficient /eqther ; and the 


fame is to be done by mayors, &e. in other towns and 
corporations ; and fearchers allowing infufficient /earher, 
Sheemakers making fhoes of in- 
fufficient feather, are liable to 3 s.. 4d. penalty. 1 Fac. 
ROEA 
Red tanned Jeather is to be brought into open /rather 
markets, and fearched and fealed before expofed to fale, 
or fhall be forfeited ; and contraéts for fale otherwife to 
be void. 13 & 14 Car. 2. ¢,7. Hides of Jeather are 
adjudged the ware and manufacture of the currfer, and 
fubject to fearch, Sc. All perfons dealing in leather, may 
buy tanned /eather fearched in open market; and any per- 
fon may buy or fell /eather hides or tkins by ‘weight. W. 
& M. c. 33. Duties are granted on /eather, and entries 
to be made of tan-yards, under the penalty of 50/. and tan- 


ners and leather dreffers uling any private tan-yards, or con- 


cealing fkins, &%c. fhall forfeit 20/, leviable by juftices of 
the peace, by diftrefs, ec. 9 Ann. c. 11. See 5 Geo. r. c- 
z. and 
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tand 9 Geo. 1. ¢. 27. Artificers may freely buy their a~ 
ther, and cut it and fell it in fmall pieces. 12 Geo: 2. c. 
25. Penalty on curriers neglecting to curry leather. Ibid. 
For the increafe of the: drawback upon /eather' exported, 
fee Stat. 12 Ann. fat. 2.¢.9. Vide Tanners. 

Leccatoz, A debauched perfon, lecher, or whorematter. 
—Sciant, quod ego Johannes Conftabularius Ceftrie 
dedi Hagoni de Dutton © Heredibus Juis Magiffratum omni- 
um Leccatorum 6 Meretricum in, Ge. Salvo Jure meo 
mihi EF heredibus meis, Ann. 1220. 

Wecheriwite, A fine on adulterers and fornicators, See 
Lairwite. 

Lettifternium, A bed; fometimes all that belongs to 
a bed. Flor. Wore. pag. 631. 

Lettrinuim, Is taken for a pulpit. 
ease 

abetturer, (Prelecor). A reader of /e@ures; and in 
London, and other cities, there are /eéfurers who are aflif- 
tants to the redfors of churches in preaching, Gc. Thefe 
leGurers are chofen by the veftry, or chief inhabitants of 
the parifh, and are uiually the afternoon preachers: ‘Fhe 
taw requires, that they fhould have the confent of,thofe by 
whom they are employed, and likewife the approbation 
and admiffion of the ordinary ; and they are, at the time 
of their admiffion, to fubfcribe to the thirty-nine articles 
of religion, &c, required by the fat. r3°t r4 Car. 2. 
c. 4. ‘They areto be licenfed by the bifhop, as other mi- 
nilters, and a man cannot be a /e4urer without a licence 
from the bifhop or archbifhop ; but the power of a bithop, 
&c. is only as to the qualification and fitnefs of the per- 
fon, and not as to the right of the /edfure/bip ; for if a 
“bifhop determine in favour of a Jedurer, a prohibition may 
be granted to try the right. Mich. 12 W. 3. BOR, H 
leflurers preach in the week’ days, they muft read the Com- 
mon Prayer for the day when’ they frt preach; and de- 
clare their afent to that book ; they are lkewife to do the 
fame the firt /efure day in eyery month, fo long as they 
continue /efurers, or they Mall be difabledto preach till 
they conform to the fame: And if they preach before fwch 
conformity, they may be committed to prifon for three 
months, by warrant of two ju/lices of peace, granted on the 
certificate of the ordinary. 13° 14 Car. 2,’ c4. Rights 
Clerg. 338. 

Where /eéures are to be preached or read in any cathe- 
drat or collegiate church, ‘if the /e@urer openly at-the time 
aforefaid, declare his: affent to all things in thé book of 
Common Prayer, it fhall be fuficient; and univerfity fer- 
mons or /e@ures are excepted out of the aét concerning 

‘le@ures. There are leures founded by the donations of 
pious perfons, the /eéurers whereof are appointed by the 
founders ; without any interpofition or confent of rectors 
of churches, ĉc. tho’ with the leave and approbation of 
the bifhop ; fuch as that of lady Mozer at St. Pauls, &c. 
But fuch is not intitled to the pulpit without the confent 
of the rector, or vicar, in whom the freehold of the church 
is, Cafes B} R. 420, 433: 

Mettures, of Divinity, Law, Phyfick, &c. in the 
univerfities of Oxford and Cambridge. Vide Regius Pro- 
Sibir | 

Letutniùm, (Leforium) The defk or reading place in 
churches. Svarut. Eccl. Paul. Lond. MS. 44. 

Hedgrave, The chief man of the Lathe or Lethe. See 
Lathreve. 

Ledo, (Ledone) The rifing water or increafe of the fea. 
— Ledo fex Horas inundationis EF totidem receffus habet; Se. 

alect, Leta, vifus Franci plegii, Is otherwife called a 
lanw-day, Smith de Rep. Ang. lib. 2. cap. 18. and feems 
to have grown from the Saxon Xo, which, (as appears by 
the laws of King Edward, publifhed by Lambard, num. 

34.) was a court of jurifdiction above dd wapentake or 
hundred. According to others, *tis faid to be Lesa, From 
the Sax. Lite, i, e. Parvus, quaf a little court ; or from 
the German, Laet, a country judge. 

Many lords, together with their courts-baron, have 
likewife leets adjoined, and thereby enquire ‘of fuch 
tranfgrefions as are fubject to the enquiry and correction 
of this court.. See Kitchin, and Britton, cap. 28, But 
this court, in whofe manor foever it be kept, -is accounted 





Mon. Ang, tom. 3. 


the King’s court, becanfe the authority thereof originally 


belongs to the crown. 


Kitchin, fol. 6. Dyer, fol. 64. 


faith, that this Xe? was firft derived from the fheriff’s turn. 
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And it enquireth of all offences under high treafon, com- 
mitted againft the crown and dignity of the King, tho’ it 
cannot punih many, but muit certify them to the 
jultices of affife, by the ftatute of 1 Ed. 3. cap. ult. but 
what things are only inquirable, and what punifhable, 
fee Kitchin in the charge of a court-leet, from fol. 8. to 
fol. 20. See alfo the ftatute 8 Ed. 2. and 4 Inf. 26r. 
Hac eft curia prefca illa, (faith Spelman) que inter Saxones 
ad’ Friburgos, decanias tenementales pertinebat, The jurif- 
diétion of bailiffs within the dutchy of Normandy, in the 
compa{s of their provinces, féems to be the fame, or very 
like our ket, cap. 4. of the Grand! Cuftumary. Leet comes 
from the Sax. Let, i e. cenfura, arbitrium; or from Latan, 
cenfere, aftimare. Quod in bac olim curia de damnis efti- 
mabatur inter wicinos emergentibus, ut patet in LL. Edw. 
Conf, cap. 10. See Six William Dugdale’s Warwick- 
fhire, fol. 2. TORET 
A court-leet is a court of record, having the fame 
jurifdiGion within fome particular precin&, which the 
fheriff’s torn hath in the county. : Finch 246. 2 Hawk, 
P. C: 72. stad ad 
The ftat. 18 Ed. 2. which fhews of what things the 
fheriff’s torn and court-leet fhall: have conuzance, do 
not confine their jurifdiction to thofe particulars enume- 
rated in the flatute. 4 aff. 261. Cromp. Fur. 213. See 
Court eet: And Black. Com. 4 V. 270, 404, HIET 
Leets or Leits, Meetings appointed for the nomination 
or elections of officers ; often mentioned in archbifhop’s 
Spotfwood’s Hiftory of the Church of Scotland. == 
. Lega ¢ dlatta, Anciently the allay of money ‘was fo — 
called Debita nummi temperies, quam veteres legam & lactam 
appellobant. Spelm. > tra ww ae 
Legadilis, Signifies whatis not entailed ash ary 5 
but may be bequeathed by legacy, in a laft will and tef- 
tament. Articula propofit. in parliamento coram Rege, Anno 
1234. wl 
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legacy is piven, is called a legatee; and there is a refdnay ` 
legatez, iv 
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where legacies were given to a man’s’children, that 
who were born afterwards fhould have no ‘fhare'th 
ï Bulf. 153. But it has been otherwife decreed in 

A man devifed 2007. ap 


death of ‘the teftator ; afterwards the children di 
the ten years ; and it was held a /ap/ed legacy 
is a difference where'a devije is to take effet at’ 
time, and where the payment is to be mad 
time ; and whenever the zime is annexed to the la 
felf, and not to the payment of it, if the legatee di 
the time happens, ’tis a lapfed legacy. 2 Salk 
bequeft of money to one at the age of twent 
of marriage, without faying to be paid at that 
the legatee dies before the term; this isa lapfed | egacy 
And-fo it is if the devife had been to her when the fh 

marty ; or when’a fon fhallcome of age, and they 
fore.’ Godb. ¥82. 2 Vent. 342. ASOH eH 


of marriage, or age of twenty-one years ; 
die before either of thefe happen, The legatee’s 
ftrator fhall have it, becaufe the legatee had a 
teref, tho’ the time of payment was not yet com 
a charge on the perfonal eftate which was in 
teflator’s death ; and if it were difcharged by t 
dent, then it would be’ for the benefit of the 
which was never intended by the teftator. 2 Ve 
2 Ley, 207. A father bequeathed goods to 
when he fhould be of the age of twenty-one years, 
he die before that time, then his daughter. 
them ; afterwards the father died, and then t 
before he was of age; adjudged that the daug 
have the goods given in legacy immediately, and 
till her brother would have been of age, if he h 
1 4nd. 33. And where a legacy was devited to ar 
to be paid when he fhall come of age, aud he died 
that time ; it was ruled that his adminiltrator fhould have 
with = 
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1% uprefently, and not ftay until the infant fhould have been 
of age, if he had lived. 1 Leon. 278. In a cafe of this 
nature, it has been decreed in equity, that although the 
_adininiftrator fhould have the legacy, yet hé mutt wait for 
it üll fuch time as the child would have come to twenty- 
one, 2 Vern. 199. 


Of legacies devifed out of real efates, &C. 


- Where a legacy is to arife out of the real eftate, it fhall 
not go to the reprefentative of the legatee ; but fink in the 
~ inheritance: And yet where 1000/. was given by a per- 
fon out of lands, to his daughter, and intereit to be com- 
puted from his death, Gc. here tho’ the legatee died be- 
fore the time appointed for paying the fame, it was held 
the legacy Mould be raifed notwith{tanding ; and the 
Lord Chancellor faid, that this legacy was a vefed one. 
Z Vern. Rep: 617.  Barnardift. 328, 330. A perfon by 
will, &c. gives a portion or legacy to a child, payable 
at twenty-one years of age, out of a real and perfonal 
ekate, and the child dies before the legacy becomes pay- 
able; in that cafe, fo much thereof as the perfonal eltate 
will pay, fhall go to the child’s executors and adminiftra- 
‘tors: But fo far as the legacy is charged upon the land, 
= tis faid it fhail fink. 2 Peere Williams 613. Alfoifa 
= legacy be given to one, to be paid out of fuch a fund, 
and the fame fails ; it has been refolved, that it ought to 
be paid out of the perfonal eftate, and ‘the failing of the 
manner appointed for payment fhall not defeat the legacy. 
1 Peere Williams 779. One by will difpofes of his eftate 
‘Weenie, and afterwards by parol, or word of mouth, 
= gives a bill for a certain fum, to be delivered over to 
another, if he the teftator fhould die of that ficknefs ; 
igs is adjudged good, but it being in the nature of a 
legacy, may be deemed fraudulent againft creditors. 1éid. 
4057496. 


Of payment of legacies, &c. 
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“Volfras lie when due be paid to the father of an infant, 
- itis no good payment ; and the executor may be obliged 
in equity to pay it over again: And where any legacy is 
bequeathed to a feme covert, paying it to her alone, is 
Bee spain without herhufband. 1 Vern. 261, As an 

= executor is not obliged to pay a legacy, without fecurity 
i given him by the legatee to refund, if there are debts, be- 

- caufe the legacy is not due tiil the debts are paid, and a 
man mutt be juft before he is charitable ; fo in fome cafes, 
© the executor may be commpelléd to give fecurity to the 

legatee for the payment of his legacy ; as where a teftator 






















bequeathed 1000 /. to a perfon, to be paid at the age of 

awe = and made an executor, and died ; afterwards 

chibited a bill in equity againft the executor, 

{etting forth that he had wafted the eftate, and praying 

it he: might give fecurity to pay the legacy when it 

become due; and it was ordered accordingly. 1 
f pesos 257° 





Of intereft on legacies. 


MEE is devifed, and no certain time of payment, 
; a cla is an infant; he fhall have intere/? forthe 
- degacy the expiration of one year after the teitator’s 
_ death; for fo ‘long the executor fhall have, that he may 
f whether ‘there are any debts, and no laches fhall. be 
_ imputed to the infant: But if the legatee be of full.age, 
e hall have no intereft but from the time of the demand 
= ofhislegacy. Where a legacy is payable at a day certain, 
st be paid with intereit from that day. 2 Salk. 415. 
2 Nelf. Abr. 1114. A perfon gives a legacy charged. up- 
land, which yields rents and profits, and there is no 
had ‘payment mentioned, the legacy fhall carry interet 
m the teftator’s death, becaufe the land yields profit 
| that time: Tho’ were it charged on the perfonal 
and the will mentions no time for paying it,- there 
egacy bears intereft only from the end of a year, after 
ath neg the teftator; which is faid to be the fettled 
ence. 2 Peere Williams 26. Jt has been decreed in 
yy jkataltho’ a legacy be devifed to be paid at acer- 
intime, it carries intereft only from fuch time as it is 


demahded : ’Tis otherwife of a debt; and in fuch café 
non-payment at the day; has been held no breach, with- 
out demand and refufal.  Preced, Chanc. 161. See Abr. 
Caf. Eq. 286. One having a legacy given him, pay- 
able within a year; knew nothing of it till a great while 
afterwards; when the executor publithed it in the Gazette ; 
here Chancery would allow no intereft; but the bare legacy. 
Preced. Chanc. 11. The affent or agreement of the execu 
tor is firft to be obtained before any legacy can be taken ; 
until then the legatee may not meddle with the legacy, be- 
caufe the executor is to pay debts before legacies; e.. 
Wood's Inf. 329. And this is the reafon why no property 
ean be transferred to the legatee, without the executor’s 
alent: If the executor refufés to affent to a legacy, he 
may be obliged to it by a court of equity, or the fpiritual 
court. March, Rep. 19. 


Of fuing for legaciess 


Legacies being gratuities, and no duties, aétion will 
not lie at Common law for the recovery of a legacy ; but 
remedy is to be had in the Chancery or fpiritual court. 
Allen 38. The cognizance of a legacy properly belongs 
to the fpiritual courts, for fuch bequefts were not good by 
the Common law ; but this is to be underftood, where 2 
legacy is devifed generally: If ’tis payable out of the land, 
or out of the profits of the land, an action of the cafe lies 
at Common law; but the ufual remedy is in Chancery. 
Sid. 44. 3 Salk. 223. By Holt Ch. fùt. A legatee may 
maintain an action of debt at Common law againft the 
owner of land, out of which the legacy is to be paid; and 
fince the ftatute of wills gives him a right, by confequence 
he fhall have an aétion at law to recover it. 2 Salks 
415. and fometimes the Common law takes notice of a le- 
gacy, not directly, but in a collateral way ; as where the 
executor promifed to pay the money, if the legatee would 
forbear to fue forthe legacy, this was adjudged a good 
confideration to ground an a¢tion; but that it would not lie 


| for a legacy in fpecie, which would be to deveft.the fpiritual 


court of what properly belonged to their jurifdidtion, by 
turning fuits which might be brought there into actions on 
thecafe. Raym.23. If fecurity is given by bond to pay 
a legacy, in fuch cafe an aétion at law is the proper re- 
medy; by giving the bond, the legacy isas’ it were. ex- 
tinct, and becomes adebt at Common law, and the legatee 
can never afterwards fue for it in the fpiritual court. Ye/v. 
39. For the recovery of a. debt or fuch like thing in 
action, given by way of legacy, it is beft to make the le« 
gatee executor as to that debt, &c. or he muf have a let- 
ter of attorney to fue in the executor’s name. Wood's 


Inff. 330. 
Of devifes. to creditors, and vsho capable of being legatees. 


‘Where a teftator gives his debtee a legacy greater than 
his debt, it fhall be taken.in fatisfagtion of it: ‘Tho’ where 
the legacy is lefs, it fhall not be:deemed as any part theres 
of; but as a legacy is a gift, fometimes’ the legatee has 
been decreed both. 1 Salk. 155. 2 Salk. 508. If a greater 
legacy is given by a codicil, to the fame perfon that was 
legatee in the will, it fhall not be a fatisfaction, unlefs fo ' 
exprefled. 1 Peere Williams 424. The name of a legatee 
being very falfly fpelt, it was referred to a mafter in Chan- 
cery, to examine who was the perfon intended. Thide 
425, Some perfonsare incapable of taking by legacy, by 
feveral ftatutes ; as the 13 W. 3. c. 6, relating to officers, 
lawyers, &c, not taking the oaths; and § Geo. 1. c. 27. 
concerning artificers going abroad, &e. A fum bequeath- 
ed out of a debt muft be paid, tho’ the debt'is recovered 
by the teftator; otherwife of a bequeft of the debt itfelfs 
2 Strange $24. One cannot fue in the fpiritual court for 
a donatio mortis caufa. 2 Strange777. See Executor and 
Wills. New Abr. 3V. tit, Legacies. And Black. Com 
2V. 512. 3V.98. 

Legalis homo, Is ufed for him who ftands re&us in cue 
ria, not outlawed, excommunicated, or infamous; and in 
this fenfe are the words probi & legales Homines : Hence 
alfo Jegality is taken for the condition of fuch-a man. Leg. 
Ed. Gonf. Ce 18 
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» the whole kingdom where he was fent; and during the 
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Regis Moneta Bugliz, Lawful money of England, 
is gold or filver money coined here by the King’s autho- 
rity, ic. .1 Inff 207. See Coin. 

dLegatary,-(Legatarius) He or fhe to whom any thing 
is bequeathed ; a /egatee. Sir Henry Spelman fays; it is 
fometimes ufed pro legato vel nuncio. 

dLegate, (Legatus ) An ambaflador or Pope’s Nuncio. 
And there are two forts of legates; a legate a latere, and 
legatus natus ; the difference between whom is thus: /e- 
gatus a latere was ufually one of the Pope’s family vefted 
with the greateft authority in all ecclefiaftical affairs over 


time of his /egation, he might determine even thofe appeals 
which had been made from thence to Rome: Legatus-natus 
had a more limited jurifdiétion, but was exempted from 
the authority of the /egare a latere; and he could exercife 
even his jurifdidtion in his own province. The Popes of 
Rome had formerly in England the archbifhops of Canter- 
bury their legatos natus ; and upon extraordinary occafions, 
fent over legatos a latere. 

Legatee, Is the perfon to whom a legacy is bequeathed 
by a lat will. 

ALegatozy, (Mentioned in ftat. 27 Eliz. cap. 16.) The 
fame with Jegatary. 

Legatum, In the ecclefiaftick fenfe was a legacy given 
to the church or accuftomed mortuary. Cowell. 

Legem facere, To make law, or oath: Legem habere, 
to be capable of giving evidence upon oath ; Minor non þa- 
bet legem, Seldou’s Notes on Hengh. 133. — 

Legergild, (Legergildum) See Lecherwite and Lair- 
wite. 

Legiofus, Litigious, and fo fubje&ted to a courfe of 
law. Cowell. 

Legitimation, (Legitimatio) A making lawful or legiti- 
mate ; and naturalization, &c. makes a foreigner a lawful 
fubjeé of the ftate. 

Leipa, A departue from fervice.——Si quis à Domino 
Juo fine licentia difeedat, ut leipa emendetur, & redire co- 
gatur. Leg. Hen. 1. cap. 43. 

Leitwit, (Mulia adulteriorum. Fleta, lib. 1. cap. 7.) 
Is ufed for a liberty, whereby a lord challenyeth the pe- 
nalty of ene that lieth unlawfully with his bond-woman, 
Cowell. 

dLemon juice. See Lime. 

Lent, (From the Germ. Lentz. i. e. Ver, the {pring 
fat) Is a time for fafting for forty days, next before 
Eafter ; mentioned in the ftat.: 2 & 3 Ed. 6. c. 19. And 
firt commanded to be obferved in England by Ercombert, 
feventh King of Kent, before the year 800. Baker’s Chron. 
7. No meat was formerly to be eaten in Lent, or on Wed- 
néfdays or other fifh days, but by licence, under certain 
penalties. 27 Elig. cap. 7. And butchers were not to kill 
flefh in ‘the Lent, unlefs for victualling fhips, €c. See 
Quadragefima. 

Lep and Lace, (Leppe © Lafe) Is a cuftom in the 
manor of Writtel in Com. Effex, that every cart which 
goes over Greenbury within that manor, (except it be the 
eart of a nobleman) fhall pay 44. to the lord, This 
Grtanbury is conceived to have been anciently a market- 
place ; on which account this privilege was granted. 
Blount. 

. Jepa, A meafure which contained the third part of 
two buthels: Whence we derive aeed-leap. Du Cange, 

Lepozarius, A greyhound for the hare: Concedo eis duos 
leporarios, &Jc. ad leporem geor in forefia nofira de 
Effexia. Mon. Ang. tom, 2, fol. 283. 

ILepozium, Is a place where hares are kept together, 
Mon. Ang. tom. 2. fol. 1035. 

Wepzofo amobendo, An ancient writ that lies to remove 
a leper or lager, who thrufts himfelf into the company of 
his neighbours in any parifh, either in the church, or at 
other publick meetings, to their annoyance. Reg. Orig. 
237. . The writ lieth againit thofe /epers that appear out- 
wardly to be fuch, by fores on their bodies, fmell, &c. 
and not againft others: And if aman bea /eper, and keep 
within his houfe, fo as not to converfe with his meee ; 
he fhall not be removed. New Nat. Br. 52 

Le Bop le veut, Words by which the Royal Affènt is 
fignified by the clerk of the parliament to publick bills ; 


and to a private bill the King’s anfwer is, "Soi fait comme — 
il eff defire. 












number of three, but formerly more. 


rived. 


lajtage. 


paying ballaft money. 
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Le Bop fe Bvilera, And by thefe words to a bill, 


prefented to the King by his houfes of parliament, are un- — 
derftood. his denial of that bill. 
decency of a pofitive refufal to give the Royal Afent to a 
bill paffed by the Lords and Commons is avoided. 


By this means the in- — 


Helchetoes, Trees fallen by chance, or windfalls, 


Broke’s Abr. 341. 


Lefa, A leath of greyhounds, now reftrained to the 
Spelm. 
Helpegend, (Sax. Le/pegen) Baro minor. hominibus quos 


Angli Lefpegend nuncupant, Dani vero young men vocant, 


ie. 


Conftitut. Canut. de Forefta, Art. 2. ke, 
Leffa, A legacy; and from aah word alfo kafi is de- 
Mon. Ang. tom. 1. pag. i 
Leoz and Weffec, The e ee a leafe. Bel sg Pay 
icftage Mentioned in fome. writers, is the fame as 


Acttagefry, Leftage-free, or exempt from the duty of 
Cowell. i 

defines, or ILeives, Is a word ufed in Domefday, to aii mh 
fignify paftures, and is {till ufed in many places of Eng- E ; 
land, and often inferted in deeds and conver E 
Cowell. 

Letare Jerufalem, Was ufed for the cuftomary alge 
tions made on Midlent Sunday, when the proper hymn was 
Latare Jerufalem, (Sc. by the inhabitants within a diocele 
to the mother cathedral church ; and thefe voluntary of- 
ferings on that day, were by degrees fettled into an annual à 
compofition or pecuniary payment, charged on the p 
chial prieft, who was perfumed to receive them from med am 









conry of Boilie? Anno 1290, where it is Bec Ai 
Qui quidem vicarius folvet fynodalia, Letare Jerufalem, clog Bie 
From the ancient cuftom of proceffions at that time, be- 
gan the practice which is ftill retained in many parts of 
England, of Mothering, or going to vifit] para on oni 
lent Sunday. See Quadragefmalia. } 
Lettets, Where it is felony to fend Zetters aan: ay 
name, or in a fictitious one, See flat. Q Geo. 1. C. 22. 
Extorting money, &c. by threatening letters, tobe punifh- 
ed by fine and imprifonment, or by pillory. whipping: or 
cepa 30 Geo. 2. cap.24. See 4 Black. Com: 


Terte Diflive foz eleting of a Wihop. = 
from the King to the dean and chapter containing the | Ai 
name of the perfon whom he would have them el 
Black. Com. 1 V. 379+ 49 ot 

Letter Miflibe in Chancery, If a peer iedelint 
in the court of Chancery, the Lord Chancellor fends a : 
letter mifive to him to requeft :his appearance, t d 
with a copy of the bill; if he negleéts to appear, then he 
may be ferved with a /ubpena ; if he continues fillin con- 
tempt a fequeftration iflues out immediately againft his- 
lands and goods, without.any of the mefne procefs of at- 
tachments, &c. which are direéted only againft the per ote X 
fon, therefore cannot affeét å lord of parliament. The 
fame procefs iffues againfta member of the houfe of com- 
mons, except that the Lord Costa doth not fend him i 
any letter miffive. ‘Black. Com. 3 V. 445. È: T 

Letters of Phfolution, (Litera Aoii (0) 
folvatory letters, were fuch in: former times, when an ab- 
bot releafed any of his brethren ab omni fubjettione & obe- 
dientia, Fc. And made them capable of entering ir 
fome other order of religion. ‘Mon Faverfhamenfi. pag. 

Letter of Attorney, (Litera Attornati) Is. a. Er 
authorifing an attorney to do any lawful aét in the ftead 
another: As to give feifin of lands ; receive deb 
fue a third perfon, Je. And Zetters of attorney are 
general or fpecial. Weft. Symb: par. 1. Stat. 7 R 
c. 13.. The nature of this inftument is to give the. 
ney the full power and: authority of the maker, to. 
plith the aé intended to be performed: And fom 
thefe writings are revocable, and fometimes not fo 
when they are revocable, it is ufually a bare autho 
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‘only; and they are irrevocable when debts, &c, are af- 
figned to another, in which cafe the word irrevocable is 
-inferted, 

In cafes of letters of attorney the authority muft be ftri&tly 
purfued: If it be to deliver livery and feifin of lands be- 
tween certain hours, and the attorney doth it before or 
after; or in acapital meffuage, and he does it in another 
part of the land, Gc. the att of the attorney to execute 
theeftate hall be void. Plcwd. 475. But notwthitand- 
ing the ancient opinions for purfuing authorities with great 
ftriftnefs and exattnefs, yet in cafe of livery and {eifin 
they have been always favourably expounded of later times, 
unlefs where it hath appeared, that the authority was 
not purfued at all; as it a Jetter of attorney be made to 
three, two cannot executé it, becaufe they are not the 
parties delegated, and they do not agree with the autho- 
rity. 2 Mod. Rep. 79. Where the attorney does lefs than 
the authority mentions, it is void: It is faid if he doth 

_ more, it may be good for fo much as he had power to do. 
Inf. 258. ‘There were two attornies made jointly and 
_ feverally, to deliver feifin of lands, €&c. and one of them 
- délivered feifin of part of the land, and after another at- 

torney being tenant thereof for years, gave livery of the 
other part of the land: This was held good, though made 

at feveral times. 1 And. 247. And if a man make a 

deed of feoffment of lands in divers counties, with fuch 
aletter of attorney, the livery muft be at feveral times ; 
otherwife it cannot be made. Jbid. See 1 Leon. 192, 
260. 

Ifa mayor and commonalty make a feoffment of lands, 
and execute a Jeter of attorney to deliver feifin ; the livery 

and feifin, after the death of the mayor, will be good, by 

~ xeafon the corporation dieth not. 1 Inf. 52. In other 
= cafes, by the death of the party giving it, the power 
given by letter of attorney generally determines. A perfon 
made a letter of attorney to a creditor to receive all his 

_ wages and pay due from a fhip, and afterwards died at 

fea; this authority was adjudged to be fo determined, that 
all the reft of the creditors fhould have a fhare in his ad- 
_miniftration. Preced, Chanc. 125. -2 Vern. 391. 


Fetters Claus, (Litere Clau/e) Clofe letters, oppofed 
to letters patent; being commonly fealed up with the 
King’s Signet or Privy Seal ; whereas the Jesters patent are 
left open and fealed with the broad feal. 
“Better of Credit, Is where a merchant or corre- 
pide writes a /etter to another, requefting him to 
credit the bearer with a certain fum of money. Merch. 
Dia. a, 
. Letters of Exchange, (Litere Cambii) Reg. Orig. 194. 
See Bills of Exchange. 
- Fletter of Licence, Is an inftrument or writing made 
by creditors to a man that hath failed in his trade, allow- 
-ing him longer time for the payment of his debts, and 
z protecting him from arre{ts in going about his affairs. 
hefe Jetters of licence give leave to the party to whom 
granted to refort freely to his creditors, or any others, and 
to compound debts, &c. And the-creditors covenant, 
that if the debtor fhall receive any moleftation or hinder- 
ance from any of them, he fhall be acquitted and difcharg- 
ed of his debt againft fuch creditor, &c. 


Letters of Marque, Are extraordinary reprifals for 
. reparation to merchants taken and defpoiled by ftrangers 
at fea, grantable by the fecretaries of ftate, with the ap- 
probation of the King and Council; and ufually in time 
of war, &c. Lex. Mercat. 173. If a letter of Marque 
wilfully and knowingly take a fhip, and goods belonging 
to another nation, not of that ftate againft whom the com- 
miffion is awarded, but of fome other in amity, this a- 
mounts to a downright piracy. Roll. Abr. 430. See Re- 


Letters Patent, (Litere Patentes) Sometimes called 
letters overt, are writings of the King fealed with the 
Great Seal of England, whereby a perfon is enabled to do 

= or enjoy that which otherwife he could not; and fo.called, 
becaufe they are open with the feal affixed, and ready to be 
Ahewn for confirmation of the authority thereby given. 19 
H. 7. cap. 7., And we read of letters patent to make de- 
 fizens, Se., 32 Hen. 6. c. 16. 19 Hen. 3. c. 18. Let- 
Pers patent may be granted by common perfons; but in fuch 












facias, Se. 
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café they are properly called patentes; yet for diftinétion; 
the King’s /etters patent have been called Zetters patent royals 
Anno 2 H. 6. ¢. 10. 
me ipo, Sle 
2V. 346 


Letters patent conclude with tefte 
2 Inft. 78. See Patents, And Black. Com: 


Letters of fafe conduit. See Safe condug. 
evant and Touchant, Is a law term for cattle that havé 


been fo long in the ground of another, that they have 
lain down and are rijen again to feed ; in ancient records 
levantes FP Cubantes. 
come into another man’s ground, and have been there a 
good fpace of time, (fuppofed to be a day and a night) 
they are faid to be levant and couchant. 
2 Lill. Abr: 167: 
ground may be diftrained for rent, though they have not 


When the cattle of a ftranger are 


Terms de Ley: 
Beafts of a ftranger on the lord’s 


been fewant and couchant ; but it is otherwife if the tenant 


of the land is in fault in not keeping up his mounds, by 
reafon whereof the beafts efcape upon the land. Wova’s 
Infi. 190. 
2 


See Diftref. And Black. Com: 
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Aevanum; (From the Lat. Levare, to make lighter) Is 


leavened bread. 


Alevbare foenum, To make hay, or properly to caft 


it into wind-rows, in order ad taffandum, to cock it up. 


Homines de Hedingdon venient cum furcis Juis ad 


di@um foenum levandum & taffandum. Paroch. Antig. 
pag. 320. 
making, a fervice paid the lord by inferior tenants. 
Alicia que fuit uxor Richardi le Grey: 
JSarculaturam &S unam Wedbedripam, & levationem fceni. 
ch, p. 402. 


Hence una levatio foeni was one day’s hay- 








faciet uham 


Lebari facias, A wiit directed to the fheriff for levying 
a fum of money upon a man’s lands and tenements, goods 
and chattels, who has forfeited his recognizance. Rega, 
Orig. 298. This writ is given by the Common law, be- 
fore the ftatute Weftm. 2. cap. 18. gave the writ of elegit 5 
and a Jevari facias commands the debt to be levied de ex- 
itibus © proficuis terre, Fc. And cattle of a ftranger on 
the land have been held iffues of the land, which is debtor. 
1 Salk. 395. Ona judgment in an inferior court, and a 
levari facias, whereupon a warrant was made to levy the 
debt de terris & catallis, it was adjudged that the precept 
ought to be to levy the money de terris bonis & catallis, 
&Sc. 2 Lutw. 1410. A levari facias in debt lies againft 
aparfon, direéted to the bifhop, &c. to levy the money on 
his fpiritual goods. 13 H. 4. 17. When ayear anda 
day is paft, after the day of payment by the recognifance, 
there fhould be anciently a crit of debt; but now a fare 
See Black. Com. 3 V. 417. 

There is a levari facias damna diffifitoribus, for the 
levying of damages, wherein the diffeifor has formerly 
been condemned to the diffeifee. Reg. Orig. 214. Allo 
lewari facias refiduum debiti, to levy the remainder of a 
debt upon lands and tenements, or chattels of the debtor; 
where part has been fatisfied before. Reg. Orig. 299. And 
a levari facias quando vicecomes returnavit quod non habuit 
emptores, commanding the fheriff to fell the goods, of the 
debtor, which he. has taken, and returned that he could 
not fell. Reg. Orig. 300. A 
- Leuca, Is a meafure of land; confifting of 15oo:paces. 
Ingulphus tells us; *tis 2000. paces, pag. 910, In the 
Monaftic. 1 tom, p.313.’ tis 480. perches. NA 

Leucata, Is a {pace of ground, as much as a mile con- 
tains. De bofco, &c. continente unam leucatam in latitudine 
E&F dimidium in longitudine. Monatt. 1 tom. p. 768 And 
fo it feems to be ufed in a charter of William the Conqueror 
to Battle Abbey. Cowell. of 

Levelius, A level, even or upon the Jewel... Cowell. 

Aevitical degrees, The fartheft between uncle and 
niece. See Black. Com. 1V.435. Gilb. Rep. 158.0: 

debp, (Levare) Is ufed in the law for ‘to collect, or 
exact; as to levy money, éc. And: fometimes_to erect, 
or caft up; as to levy a ditch, Fc. > And to /ewy a fine of 
land, is the ufual-tetm: In ancient time, the word rere a 
fine, was made ufeof. 17 H.6. l 
| Lebping Wonep without Confent of Parliament. 
No fubject of England can be conftrained to» pay any aids 
or taxes, even for the.defence of the realm or the fupport 
of government, but fuch.as are impofed by his own con. 


fent, 


ee 
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fent, or that of his reprefentatives in parliament. Seé the 
Statutes. 25 Edr. eog & 6. 34 Bd.1. frat. 4. ¢. 1- 
14 Ed. 3. fiat. 2. cv 1. The petition of right, 3 Car. 1. 


WIM. pat. 2. t ae 

Lebying War againtt the Ring. This is high treafon. 
It may be done by taking arms, not only to dethrone the 
King, but under pretence to reform religion, or the laws, 
or to remove evil counfellors, or other grievances whe- 
ther real or pretended. Black. Com. 4 V. 81. cites 1 
Hawk. P.C. 37. But Black/tone on the fame fubje& in 
the very next page fays, 

« In cafes of national oppreffion the nation has very 
t JUSTLY RISEN as one man, to vindicate the Orici- 
“ NAL Contract fubfitting between the King and his 
«© people.” 

Uetwonels, Is punifhable by our Jaw by fine, impri- 
fonment, &e. And Mich, 15 Car. 2. a perfon was in- 
dicted for open /ewdwe/t in fhewing his naked body in a 
balcony, and other mifdemeznors, and was fined 2000 
marks, imprifoned for a week, and bound to the good be- 
haviour for three years. 1 Sid. 168. Intimes paft when 
any man granted a leafe of his houfe; it was ufual to in- 
fert an exprefs covenant, that the tenant fhould not en- 
tertain any /éawd women, tc. See Bawdy-houfe. And 
. Black. Com. 4 V64: 

Ibex, A law for aa government of mankind in fociety. 
Litt. a. Ut is often taken for judicium Dei. ’Tis the 
fame-as lada amongit the Saxons, which is either a ca- 
nonical.or vulgar purgation. In Leg, H. 1. cap. 62. Ab 
adventu Domini ufque ad ottavas Epiphania non eft tempus 
leges faciendi. 

Lep amiffa, or legem amittere, wig: One who is an in- 
famous, perjured or outlawed perfon. In Brađon, lib. 4. 
cap. 19. par. 2. Non eft ulterius dignus lege. 

Leg apoftata, or ilegem apoftatare, Is to do a 
thing contrary to Jaw.. *Tis mentioned in Leg. H. 1. 
cap. 12. Qui legem-apoftatabit were fue fit reus prima 
Vice. : 

dey Wechonia, The Brehon or Irib law, overthrown 
by K. Fobn. 

Ier Uretoife; Was the law of the ancient Britains, or 
Marches of Wales. Lex Marchiarum. 

Lep Deraifnia, Deraifnia ef Lex guedam in Norman- 
Nia conffituta, periquam in Simplicibus querelis infecutus fas- 
tim; quod a parte adwerfa ei objicitur, fe non feciffe declarat. 
And it is the proof of a thing, which one denies to be 
done by him, where another affirms it ;: defeating the af- 
fertion of ‘his adyerfary, and fhewing it to be againft rea- 
fon or probability : This was ufed among the O/d Romans, as 
well as the Normans.. Grand Cuftumar. c.. 126. 

Lex Judiciatis, Is properly purgatio ‘her judicium fer- 
+i ; fometimes called judicium. Leg. H 

Ibex or baa hat a ise, purgatio aA JSatramentum. 
Leg. H. 1. & ga: 
der Talionis, A juris pofitivi; and the taliones a- 
mong the Jews, were converted into pecuniary eftimates, 

-fo that the price iof an eye, &c. loft'was allowed to the 
perfon injured. Hale's Hif P. Corzi Black. Com. 4 
Vint De 

Ler terre, The law>and diom of the land, diftin- 
Suited by this name from Age civil’, as si Seldon tells 
us in Diffrtatione ad Fletam, ‘cap. 9. par 

er cdattenfica, The Britifh Layee na iw, of Wales. 
Statut. Wall. ra] 

“ibep or Leps, The Prendbword-for law We alfo term 
pafture by aname frequent in feveral countries, /eys, and 
fo it is ufed in Dome/day. 

Pep, Lee, lay, Whether in the beginning or end of 
names of'places;: fignify an open field, or large paftures, 
From the Saxon; Pag, campus; pafedum ; as Blechingley, 
Ca Cowell. w 

-Iep-gager, (mentioned i in fat, 1. Ca. 1. tap: 3. ) Wager 
‘of laws See Wagér of law. 

“Mibel, (Lidellus)' Signifies literally'a ittle book ; but 
by ufe, it is the original declaration of any ation in the 
Civil: law. r Hemi igi cap. 3.2 Edi 6. cap. 13. It 
fignifieth alfo.a fcandalous: report of any man fpread a: 
broad, or otherwife unlawfully publifhed, and then called 

famosas libellus, ananfamous libel. -i i 
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And this is either 
in fcriptis 
aut 


Sine feriptis, 


In feriptis is when any writing is compofed or publified 
to another’s difgrace, &c. 

And fine fcriptis, where the perfon is painted in a fhame- 
ful manner, with a fool’s coat, affes ears, Ge. or a gal- | 
lows, or other ignominious fign is fixed at his door, 3 


Infl. 174. 





Sentiments of the ancients. ; ; 


Seneca calls defamatory Libels contumeliofi libelli, and” 
Braéton carmina famofa; contumelious /ibels, and. infamous 
rhimes, which flow from malice ; and the Romans would 
not permit their lives and fame to be fubje&t to the injury 
and {candal of poets; for they made an ordinance, that _ 
whofoever fhould prefume to compofe any fuch verles, j 
were to be punifhed with death. Treat, of Laws 75. | E 
But in a free ftate, like that of Great Britain fach alaw. y 
does not, cannot exift.— The moment our legi i 
fhould be corrupt enough, to give exiftence tofuch alan $ 
that moment, liberty would be no more. H te i 

La 


Definition of a libel, &c. and ipenn whom Hilal wpe 
lifbed. alawadai 





Tis obferved in our law, that a //bel is i eee 
gree of {candal, and does not die like words which may _ 
be forgot, an action for which is confined to the perlon; 
but the caufe of action for fcandal in a /ibel furvives. 5 
Rep. 125. A libel in a ftri& fenfe is a malicious ape 
of another, expreffed in printing or writing ; and tendi 
either to blacken the memory of one who is dead, or 
reputation of one that is alive, and to expofe him to pe 
lick hatred, ridicule, or contempt : But in a larger. 
nification, it may be applied to any defamation w 
ever. Ibid. 121. All Jbels are made againt v í rf 
men, or magiftrates, and publick perfons 5 oF : 
againft magiftrates deferve the greateft Pare $ oH 
libel be made againft a private man, it may excite’ 
fon Jibelled, or his friends, to revenge and break the 
and if againft a magiftrate, it is not only a brea the , 
peace, but a fcandal to government, and fier tp i Bk |= 
Ibid. It hath been held, that writing a feditécus libel is 1 
breach of the peace; and that a member of parliamer 
writing fucha Jel,- is intitled to his privilege ; from being 
arrefted for the fame. Wilf. par. 2. 45 Tho” a 
private perfon or magiltrate be Hed at the time of m making 
the Zel, yet it is punifhable ; as it tends to a breach f the 
peace. Hob. 215. 
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With regard to this confideration, itis ‘fie from be 
juftification of a /ibel, that the contents thereof are $ sh 
orthat the perfon upon whom made had a aaue 
fince the greater appearance there is of truth in any ma- 
licious inveétive, fo: much the more provoking itis. 5 
Rep. 125. Moor 627. It is not material whether the mate AS 
ter be true or falfe, if the profecution be by information — 
or inditment ; but ia adion on the cafe, one may jultify 
that the matter is true. 5 Rep. 125. Hob. 253. Such'i 
law. How far it is confonant to reafon, we will sori 
tempt to fay. —The end propofed, is, to wat toe apie 
&c. and eae iy the chee 









When any man finds a Jikel, if it be pare Tu 
perfon, he ought to burn it, or deliver it to:a ma pii 
and where it concerns a magiftrate, he fhould deliver it 4 
prefently to a magiftrate, bid. Ifa libel be founding 
houfe, the mafter cannot be punifhed for framing, 
ing and publifhing its: but it is faid.he eat 7 

2 anig 
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[ar ay ia and not t delivering i it to, a magiftrate. 1 
n Fan, 3b i 


OF ‘punifement Sor printing and publifhing, &c. of hibels. 


Ifa printer print a /Sel againft a private perfon, he 

- may be indiéted and punifhed - for it; and fo may he who 
libel againft a magiftrate, and much more one who 

does it againft the King and ftate: Nor can a‘perfon in 
fach, a cafe excufe himfelf by faying ‘they were dying 
hes, or the words of dying men ; for a man may at 

his ‘death juttify his Villainy ; and he who publishes it is 
_ punifhable: And it is noexcufe for the printing or pub- 
j Biking libel, to fay that he did it in the way of trade, or 
to maintain “his family; State Trials, “1 Vol. 982, 986. 
Alfo iif bookfel lers, tc. publify or féll Wbile,-though 
= the an not the contents of them, they arë punifhable, 
dt nas been refolved, that'Where perfohs write, printy or 

any. ‘pamphlets, fcandalizine the publick, or~any 
‘private  perfons, -fuch libellous books may be'feiżed and the 
perfons punifhed by law} and all perfons expofiie any 
ks to fale, anys a 6n the government,” may” be’ pu- 
he z Alfo, writers o news, (thopgh not feandalous; fe- 
ie I or spare on ‘the government, if? roa write 
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‘ AGS of the ai 
at 1 for /ibelling the Lord Chancellor Bacon affirming 
th > had done injuftice,” and other {candalous matter, 
Beaced to pay 1000/. fine, to ride on a horfe with 
to the tail from the Fleer to Wefminfier, with his 
It written on his head, ‘to acknowledge his: offence in 
the courts.at We/fmin/ter, {tand in the ‘pillory, and that 
TA ears fhould be cut of at Wefminfler, and the 
‘in Ch e bfide, and to fuffer imprifonment during life. 
i ne who exhibited a Xbel againft a Lord 
PA dire&ed to the King, calling the Chief Juf- 
iraiter, perjured judge, Sc. had judgment to ftand 
n the lory; was fined 1000 marks, and Poua to good 
h vlour during life. “Cro. Car. 125. 





rth ate 
a AQ mek ta the throne, parliaments &e. 


hez tition of the Seven Bijhops i in the feign of King 
es 1 againft the King’s declaration, fetting forth that 
ur et in parliament, ége. was called a feditious 

gain! ft the King; and they refufing to give recog- 
ces tO : appear in B. R. were committed to the Tower ; 

ng after tried at bar, were acquitted. — 
tin ‘of a petition to a committee of parliament, 
vhich would be a libel againft the party complained of, 
£ i made for any other purpofe) and delivering 


ereof to the members of the commitee, is not 
e piain of a libel, eg apn by the order 
urfe 1 Hawk. P. 
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Mis libellous matter in legal proceedings, 


car Hiis matter in legal proceedings by bill, petition, 
¢ in a a court of juftice amounts not tọ a-libel, if the 
ath juridiction ‘of the caufe. Dyer 285. 4 Rep. 
But he who delivers a paper full of reflections on any 
Bc nature of a petition to a committee, to any 
erfons except the members of parliament, who have to 
b it, may be punifhed as the publither of a libel. 

awh. a And by the better opinion, a perfon can- 
ot juftify the printing any papers which import a crime 
; nother, to inftredt counfel, ĉc, but it will be a libel, 


J T letter EFi. to 5i parties charged with any fean- 
sy dalous matter. 


g an abufiye letter to one, without publifhing it 
ers, is no libel ; but if it be fent to a third perfon, 

w any ways difperfed, it is a publication of the libel : 
the". fending a fcandalous letter to the party himfelt 


founded on a difpenfing power, which had been’ 


Mod. 212.' 
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is not a libel, nor can any aétion be brought upon: it, bes 
caufe it is-no publication; yet itis an high offence. Tá 
Rep. 34. © Lev; 139. 2° Brownl..157. Itis an.offencé 
againit the King’s peace, punifhable by indiétment ; and 
it copjes of it are afterwards difperfed, it aggravates the 
crime, or rather makes it a new crime, for ‘which the 
party may have an action. < Poph. 35. Hobs 62... Wri» 
ting a letter toa man, and abitings s fòr- His spublick 
charities; ee is a libellous act, punifhable by sadldimeot. 
Heb, 215. 


Of private libels and obfcenity: 

A private libel, fora private matter, as a letter Ra 
lizing a perfon courting a woman; is indiĉtable; and fine- 
able: to the King. Sid. 270. No writing is efteemed a 
libel,unlefs it reflect upon fome particular perfon-; and a 
writing full Gf obfcene ribaldry, is not punifhable by any 
profecntion)at Common law ; but the author maybe bound 
tothe good: behavioùr, asia- perfon, of evil fame. 3 
Hawk A9O5y 


What is, and whatis nota libel. 


Where a writing inveighs againft mankind in general, 


or againft a ‘particular order of men, ithis is no libel; it 


mult defeend-to particularsand: individuals, to. make it a 
libel. Triz 11 W, 3. BOR. «Buta general reflection on 
the goverment is a libel, tho’ no particularsperfon is re- 
ficcted on: And the writing againit a yown law is held 
to be criminal. Strate Trials, 4. KV. 672..903.. According 
to Holt Ch, J. fcandalous.matter is not neceflary to make 
a libel; it is enough if the defendant induces az ill opinion 
to Kethad’of the plaintiff, tre. And if a man {peak fean- 
dalous words, unle/s they are put in writing, be is not guilty 
ofa libel ;:for thé nature ofa libel confiffeth.in putting the 
infamous matter into writings 2Salk..417.03 Salk. 226- 
A- defamatory writing, exprefling, only ọne or two letters 
of a man’s name, if it*be:in-fuch a manner, that from 
what goes before and follows after, it mutt be underftood 


by the natural conftrudtion of the whole, to fignify and 


point at fuch a particular perfon, .is as. properly a libel as 
if the whole name were emprcliad at lage: z Trin. 12 Ant. 
I yeti 194. ; 

Of the aiiridink of a libel. 


Printing or writing: may! be: libellous, tho’ the feandal 


-is not directly charged, but obliquely and ironically ; 


and where a writing pretends to.recommend to. one the 
charaéters of feveral great men for hjs imitation, inftead 
of taking notice. of what they are generally famous for, 
pitches on fuch qualities only which their enemies charge 
them with: the want of ; ‘as by propofing fuch -a one to 
be imitated for his learning, who.is known to be a good 
good foldier, but an illiterate, Sc. this will amount toa 
libel, Ibid, 


Of the author, contriver and publifper, . 


In the making of libels, if one man diétates, and anothar 
writes’a libel, both sare guilty; for the writing after 
another ews bis approbation of what is contained in the 
libel; and-the firit reducing a libel -into writing may he 
faid to be the making it, but not the compofing : if one 
repeats, another writes, and a third approves what is 
written, they are all makers of the libel; becaufe all per: 
Jons who concur to an unlawful a& are guilty,5 Mod. 167. 
‘Lhe making a libel is the genus; and compofing and 
contriving is one {pecies; writing, a fecond {pecies; and 
procuring to be wee a pees and one may be found 
guilty of writing only, O 2 Salk: 419, &e., But ob- 
ferve, a mere writing, without a publication, was not in 
queftion in Salkeld. “Tis conceived that for the mere 
writing of a libel, not publifhed, no ation can be main- 
tained, nor profecution legally {upported. 

If one writes a copy. of a libel, and does not deliver it 
to others, the writing is no publication: but it has been 
adjudged, that the copying a libel, without msa. 
is wrjting a libel, and he that thus writes it, is acontriver 5 
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and that he who hath a written copy of a known libel, 
if it is found upon him, this thal] be evidence of the pub- 
lication ; but if fuch libel be not publickly known, then 
the bare having a copy is not, a publication. 2 Salk 
417. 2 Nelf, Ab. 1122. Writing a copy of a libel is 
Writing of a libel, as it has the fame pernicious confe- 
quence; and if the law were otherwife, men might write 
copies, and print them with i impunity. 2 Salt. 419. And 
when a libel appears under a man’s own hand-writing, and 
no author is known, he is taken in the manner, and it 
turns the proof upon him ; and if he cannot produce the 
compofer, it is hard to find that he is not the very man. 
dbid. If one reads a libel, or hears it read, and laughs at 
it, itis not a publifhing ; for before he reads or hears it 
read, he cannot know it to be a libel: tho’ if he after- 
wards reads or repeats it, or any part thereof, in the hear- 
ing of others, it is a publication of it: yet if part of it 
be repeated in mirth without any malicious purpofe of 
defamation, it is faid to be no offence. g Rep. 59. 
Moor 862. Every one convicted of publifhing a libel 
ought to be efteemed the contriver or procurer : the pro- 
curer and writer of a libel have been held to be both con- 
trivers; alfo the procuring another to publifh it, and the 
publifher, are both publifhers: and the contriver, pro- 
curer, and publifher of a libel, are punishable by fine, 
imprifonment, pillory, or other corporal punifhment, at 
the difcretion of the court, according to the heinoufnefs 


of the crime, &c. Moor 627. 5 Rep. 125-. 3. Inf. 

174. 3 Cro. 17. 

Of Jetting forth a libel in law proceedings, according ta the 
tenor. 


In informations and law proceedings there are two. ways 
of defcribing a libel, by the fenfe, and by the words; the 
firft is cujus tenor fequitur, and the fecond gue. sequitur ix 
bec Anglicana verba, Sc. in which the defcription is by 
particular words, and whereof every word is a mark ; {o 
that if there is any variance, it is fatal; in the other de- 
{cription by the fenfe, it is not material to be’ very exaé 
in the words, becaufe the matter is defcribed by the fenfe 
of them. 2 Salk. 660o.. One great intention of the law 
in prohibiting libels againft perfons, is to reftrain men 
from endeavouring to make themfelves their own, judges 
of complaints, and to oblige them to refer the decifion 
thereof to the law, Ge. And ’tis of great confequence to 
the ftate, for preferving peace, order, and good govern- 
ment.—Yet in a free ftate, fuch: as this is, by the prin- 
ciples of its conftitution, ’tis perhaps impoflible to draw 
the line with precifion. ‘The liberty of the prefs is of the 
utmoft importance; yet, though not reftricted by ftatute, 
it fhould be obferved that the courts of law are always 
open to punifh any abufe of that invaluable privilege. 
The declaration for a libel muft lay it to be of and concern- 
ing the plaintiff, otherwife there can be no judgment, 2 
Strange 934. Books againft Chriftianity, and obfcene 
books, are punifhable as libels. 2 Strange 788, 834. 

For further learning on this fubject, vide New dér. 
3V. tit. Libel, and Black. Gom. 3 V. 125. 4 V. 150. 

Libel, in the Spiritual court. If upon a libel for any 
ecclefiaftical matter, the defendant make a furmife in B. R. 
to have a prohibition, and fuch furmife be infufficient, the 
other party may fhew it to the court, and the judges will 
difcharge it. 1 Leon. 10, 128. The libel ufed in eccle- 
fiaftical proceedings, confifts of three parts. 1. The major 
propofition, which fhews a juft caufe of the petition. z. 
The narration, or minor propofition, 3. The conclufion, 
or conclufive petition, which conjoins both propofitions, 
&c. and the form of it is as follows: In the name of God, 
Amen, Before you the Worfhipful T. F. Doétor of Laws, 
Principal Official of the Confiflory Court of York, &e. 
The party C. D. againit 4. B. alledgeth, complaineth, 
and propoundeth, Gc. Imprimis, he doth propound, 
that the faid C. D. was and is a man very honeft, jut and 
upright, of good fame, life and converfation, afperfed or 
defamed with no crime, except what is afterwards men- 
tioned; and is commonly reputed and efteemed as fuch, &c. 
Item, That notwithftanding the premilffes, the faid 4. B. out 
of a malign fpirit, in the month of, ĉe. in this prefent 
year 1771, within the parifh of, &c. malicioufly, and 

I 


ing the words, &c. 


miniftred, 


i| counted Liber ef legalis homo, being fuppofed by the e1 vent 
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with an intent of defaming and injuring the faid C, D: 
hath defamed and injured him, and faid fome reproach- 
ful and defamatory words of and againft him: the faid 
C. D. and efpecially thefe words following, yiz. That, 
Ge. (here fet forth the words) and the party doth pro- 


pound and article, as to fuch time and manner of fpeak- 
Wherefcre, proof being made in and 
upon the premiffes, the party C. D. doth requeft and pe- . 
tition that the faid 4. B. for fuch his rafhnefs, may be 
corrected and punifhed ; and alfo that he may be con- 


demned in charges, made in this caufe on the behalf of 


the faid C. D. &c. (or to difown the faid ‘defamatory 
words, Sc.) or otherwife that right and jultice may he 
oc. lacka Com, ais TOA ER 

Hibera, A livery or delivery of fo much’ grafs « on 
to a putana tenant, who cuts down or fiat 





to him. se Orig. J 

Liberan Legum, On trial ROE if si TA 
pion. proves, recreant, i. e., yields and pronoúnc nees sf 
word. craven, he is condemned as a recreant, amitt re li 
beram legem, that is, to become infamous and not be ac- a 






Aan 
ut up 
s 


to be proved foríworn, and therefore never to be 
on a jury, or admitted as a witnefs in any caule. 
Com. 3 Vs 340, 341. 

Libera. Wifcaria,, A free fifhery, which bei 
to one, he hath a property in the fifh, Ge. sipped 
See Fifhing. 

Liber Taurus, A free bull.  Comperts r 
Will. de.H. fuit feifitus de libero tauro pa co 
Ideo confideratum eff, quod predidus Will. “recapetet daring 


a STS ‘granted 


Jua que taxantur per jur, ad ius. pro imparcatone gen 


tauri, Fc. Norf. 16 Ed. 1. 

Libera wara. See Wara. a 
Libertate, Is a writ that lies for the” payment Hisa 
yearly penfion or fum of money granted under the Great 
Seal, and dire&ed to the Treafurer and Chamberlains 
of the Exchequer, Se. for that purpofe, In another fen } 

it is a writ. to the fheriff of a county, for the « 
of poffeffion of lands and goods, extended, or take 1 Upo 
the forfeiture of a recognifance. Alfo a writ iffting ot 
of the Chancery directed to a gaoler for delivery f a pi 
foner that hath put in bail for-his. appearance, F.N 
132. 4 Inf, 116. This writ is mot commonly u 
for delivery of goods, &c. on an extent; ae je 
tent the conufee of a recognizance hath not: ae abfol 
intereft in the goods, until the /erate. 2 Li 1, 169. 
has been adjudged, that where an extent is City 
merchant, there needs no liberate, for the fhe a if 
liver all in execution without it; but where an i Sitsit 
is upon a ftatute-ftaple, or a recognifance, theremuftbea 
return made of fuch an extent, and then a /rberate before 
there can be a delivery in execution. 3 Salk. tig? "Fa eee 
Extent. af 
dLiberatio, Is taken for,money, meat, drink, i 
Esc, yearly given and delivered by the lord to his domef 
fervants. Blount. ; 
Libertas Ecclefiaftica. This isa Eek phra i in 
our old writers, to fignify church liberty, or ecclefialtical — 
immunities; the right. of invefiture extorted from our 
Kings by force of papal power, was at firft the only thing 4 
challenged by the clergy, as their /idertas eccle ficas 
but by degrees, under weak princes and prevailin 
tions, under the title of church liberty, they çontended for 
a freedom of their perfons and poffeffions from all : 
power and jurifdiétion, as appears by the canons fl 
decrees of the council held T Boniface, Archbifhop of 
Canterbury, at Merton, A. D. 1258. and at London, A D. 
1260, &c. Cowell. See Lord Lyttleton’s Hi N Sia 
Il, and Robert/on’s Hiftory of Emp. C. V. 4 
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— Libertate probanda, Is an antient writ that lay for fuch 
as being demanded for villeins offered to prove themfelves 
Sree; directed to the herif that he fhould take fecurity of 
them for the proving of their freedom before the juitices of 
afife, and that in the mean time they fhould be unmo- 
lefed. F: N.-B. 77, Villenage, and the appendixes 

hereof, viz. Writs de nativo habendo, libertate probanda, 

c. were of old great titles in the books of law, but 
‘are now. antiquated. 

Libertatibus allocandis, A writ lying for a citizen or 
bargefs; impledded contrary to his liberty, to hawe his 
privilege allowed. Reg. Orig. 262. And if any claim a 
{pecial liberty to be impleaded within a city or borough, 
and not elfewhere, there may be. a {pecial writ de liberta- 
tibys allocandis, to permit the burgeffés to ufe their li- 
Aerties, Sc, Thefe writs are of feveral' forms, and may 
be ufed, by 4 corporation, or by any: fingle perfon, as the 
 gafe thall happen. Mew Nat. Br. 509, 510 The Ba- 
- Ons of the Cangne Ports, c, may. fue forth fuch writs, 
p ort are delayed to have their liberties allowed them. 


t 
 Aibertatibus exigendis in Frineve, An -antient writ 
sh the King commands the Ju/fices in Eyre to admit 
oe attorney, for the: defence of another man’s liberty. 


R ig. 
; a P 2? Franchifes: Thefe arè fynonymous 


terms, and their definition is, a royal privilege, or branch | 


of the King’s- prerogative, fubifting in the hands of a 
a . The kinds of them are various, and almoft.in- 
e See Black, Gomi 2 Ki 375 Ge. 

“Liberty, (libertas); Is a privilege held by grant or 
aorta by. which men enjoy fome benefit beyond the 
ordinary fubject. Brag. But in:a-more' general fignifi- 
cation, itis faid to be @ power to doas one thinks fit; unlefs 
| vefirained: by the law of the land: and-it is well obferved, 

human nature is ever an advocate for this liberty ;. it 
iers the gift of God to maniin his creation ; therefore 
thing is defirous of it, as a fort of reftitution to its 
oeira Rate, Fortefeueg6. Itis'upon that account the 
aws of England in all\cates favour liberty, and which is 
‘counted very: precious, not only in refpect of the profit 
which everyone obtains by his liberty, but alfo in refpe& 
‘of the publick., 2 Lill: Abr. 169. According to Mon- 
degs. Liv, 26; c. 20. Liberty confifts principally in not 
‘being compelled to do.any thing, which the law does not 
_ -¥equire, i, e becaufe we are governed by civil laws, and 
fore we are free, living under thofe laws. See infra, 
at the end of this head. 
_ The people of this kingdom are to enjoy their 
antient liberties, without impeachment, by Magna 
—Gharta. No. freeman fliall be imprifoned or condemned 
without trial by bis peers, or.the law. Mag. Chart. c. 19. 
_ Likewifeno perfon is to be arrefted, Ee. without procefs 
oat law: and: matters which concern liberty are to be 
speedily determined, &e. 
` Magna Charta, 9 Hen. 3. cap. 29. No freeman thall 
“betaken or imprifoned, or diffeifed aF his freehold, or of 
erties or free cuftoms, or be outlawed, banifhed or 

-otherwifé deftroyed; nor fhall the King pafs upon him, 

but by the lawful judgment of his peers, or by the law of the 

land. The King fhall fell to none, or deny or delay. to 

“fone, right or juftices 
ee Ed. 3. cap. 3. 

Stat. Confirm. Chart. 25 Ed. 1. cap. 2. If any judg 
t be given. contrary to the great charters, it fhall be 
“mn e and holden for nought. 

‘Stat. 2 Ed. 3. cap. 8. It fhall not be commanded by 
‘the-Great Seal or the Little Seal, to difturb or delay com- 
mon right; and tho’ fuch commandments come, the juf- 
a tices fhall not ceafe to do right. 

5 Ed. 3. cap. 9. No man fhall be attached by 
a; nor forejudged of life or limb, nor fhall 
or goods be feifed into the King’s hands againft 
o osama and the law of the land. 
o Stat 25 Ed. 3. f: 5..cap. 4. None fall be taken by 
| or fuggeltion “made to the King or his council, 
_unlefs it be by indictment of lawful people of the neigh- 
bor or by procefs made by writ original at the 
Common law. And none fhall be put out of his fran- 
a or freehold, unlefs he be duly. re to anfwer, 


See 25 Ed. 3. ff 5. cap. 4. and 
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and forejudged by courfe of law; and if any thing be 
dene to the contrary, it fhall be redreffed and, holden for 
none. 

Stat. 42 Ed. 3. cap. 3. No man fhall be put to anfwer 
without prefentment before juftices, or matter of record of 
due procefs, or writ original, according to the antient law 
of the land. And if any thing be done to the contrary, 
it fhall be void in law, and held for error. 

Vide the Petition of Right, 3 Car. i. and fee 16 Car. n 
¢. 10. for the diffolution of the Star-Chaméber. 

The following we have ftated pretty fully, as it is an 
act of great confequence to the fubjects of this free ftate. 

Stat. 1 Will, & Mar. ft. 2.-cap, 2. fe@. 1. Whereas 
the Lords fpiritual and temporal and commons affembled 
at Wefiminfter, reprefenting all the eftates of the people 
of this realm, did upon the 13th of February 1688. pre+ 
fent unto their Majefties, then Prince and Princefs of 
Orange, a declaration, containing that, 

The faid Lords {piritual and temporal and commons, 
being afembléd in a full and free reprefentative of this 
nation, for the vindicating their antient rights and liber= 
ties, declare, 

That the pretended power of fufpending of laws, or the 
execution of laws, by regal authority, without confent of 
parliament, is ‘legal ; 

That the pretended power of difpenfing with laws, or 
the execution of laws, by regal authority, as it hath been 
affumed and exercifed of late, is illegal; 

That the commiffion for erecting the late court of 
commiflioners for ecélefiaftical caufes, and all other comè 
miffions and courts of like nature, are illegal and per- 
nicious ; 

That levying money for or to the ufe of the crown, by 
pretence of prerogative, without grant of parliament, for 
longer time, or in other manner than the fame is or fhalk 
be granted, is illegal ; 

‘Phat it is the right of the fubjeĉts to petition the King, 
and all commitments and profecutions for fuch petitioning 
are illegal ; 

That the raifing or keeping a ftanding army within 
the kingdom in time of peace, unlefs it be with confent 
of parliament, is againft law ; 

That the fubje&s which are proteftants may have arms 
for their defence fuitable to their conditions, and as al» 
lowed by law; 

That election of members of parliament ought to be 
free ; 

That the freedom of fpeech, and debates or proceed- 
ings in parliament, ought not to be impeached or que- 
{tioned in any court or place out of parliament ; 

That exceffive bail ought not to be required, nor ex 
ceflive fines impofed, nor cruel and unufual punifhments 
infli€ted ; 

That jurors ought to be duly impanelled and returned, 
and jurors which país upon men in trials for high treafon 
ought to be freeholders ; 

That all grants and promifes of fines and forfeitures 
of particular: perfons before conviction, are illegal and 
void ; 

And for redrefs of all grievances, and for the amend- 


: ing, ftrenthening and preferving of the laws, parliaments 


ought to beheld frequently ; 

And they do claim, demand, and insist upow all 
and fingular the premiffes, as their UNDOUBTED RIGHTS 
AND LIBERTIES; and that no declarations, judgments, 
doings, or proceeding, to the prejudice of the people in 
any of the faid premiffes, ought in any wife to be drawn 
hereafter into confequence or example ; 

Se@. 6. All and fingular the rights and liberties affert- 
ed and claimed in the faid declaration are the true, antient 
and indubitable RIGHTS and LIBERTIES of the people of 

this kingdom, and fo fhall be efteemed, allowed, adjudged, 
and taken to’ be; andvall the particulars aforefaid fhall 
be firmly holden as they are expreffed in the faid declara- 
tion ; and all officers fhall ferve their Majetties according 
to the fame in all times to come, 

Seg. 12. No difpenfation by non ob/fante of any ftatute 
hall be allowed, except a difpenfation be allowed of in 
fuch flatute ; and except in fuch cafes as fhall be {pecially 
provided for during this feflion of parliament. 


Sef. 


ED 


Soti 13. No. charter »granted) before: tle -23d of Oc- 
tober 1689. hall bevinvalidated by; this act, but fhall 
remain’ of the fame Sipe as if this aét had never been 
made. i on å 
ide-the Sears m2" ae 13 Will 33 veap: 2. whereby, 
amongh other things, it is enacied, ‘That no perfon who 
has: an office or placé of profit:under:the King, or receives 
a penfion fromicthe crown; hall cbe! capable of eee 
as aumember of the honie of commons, : 

But the formmer’Partef this -claufe-has:ibeen’ altered by 
ashiblequent] Jaw, “the adreptance dfs amoffice, &e, by a 
member; only vabaring His feat, and he mayvbe re-elected, 
#f theiélectors ‘think propers And thisemay be confidered 
as dreafonablemkw> rotherwifes the: cfown: imight be de> 


prived of the fervite of fome of themott able men in. 
If an ùl ufe isy or ever fhould:be. made of this, | 


the tate, 
we cauionly fays?tis:iinpofiible for human laws to be 
te and guard againit every evile 
: According t tolMontelpuituib iui; it. Bao & “ Liberty i a a 
fF iright: to: do-whatever the laws permitio If a citizen 
cauld donwhat they-forbid,,.he would! no. thyer be pof- 
feffed of liberty, becaufe all his fellow citizens would 
havecthefarhepowers 
heads: 
right of legiflation. See’ Black, Com. wK. 6, 125% 

10 dviberey to bold teas, Significs ‘to havea court’ of 
one’s Own 3: and .to hold i it haine a Mayor, eerie Sa 
See Franchife. 


to Aiblacuin, ‘Re guties of 5 ewitching any perfon; al- | 


foyacbarbarous facri£ce. Leg. Athelfan. 6. 

A iseae! arfae penfatae € ad numerum: A phrafe 
wie ich often occurs in the Deme/day-Regifer, and fome 
other memorials of thdt and the next age,—as Ailesbury 
int Buckingham/bire, the King’s manor.—-~—Zx totis valen= 
Kiis reddit lvi. lihr. arfas € penfatas, & decthelonio x libr. 
ad numerum, 7. e. ia the whole value it, pays fifty-fix 
pounds burnt and weighed ; arid for toll ten pounds by 
tale, For they fometimes took their. money ad numerum 

y tale in the current coin upon content: but fometimes 
they rejected the common coim by:tale; and would melt 
it down to: take it iby weight when purified from the 
drofs and too great allay ; for which purpofe they had in 
thofe times always a’ fire ready in the Exchequer to burn 
the mohey, and themweigh it. Cowell 

HLibza penfa, A pound of money in weight ; for. it 
was ufual in former days, not only to tell the money, 
but to weigh it; for feveral cities, bifhops and noble: 
shenchad -their mists} and coined money, and often very 
bad; and therefore though the pound confifted of zos. 
they weighed it, Thus in: Dome/day we read, Reddit 
nunc.30 librasnar/asi G penfatas. Gale's Hif. of Brit. 

Sol. 761. 

acute, Where a library is erected in any parii; it 
fhall be preferved for the ufes directed by the founder: and 
incumbents and minifters of parifhes, &¥c. are to give fe- 
curity therefore, and make catalogues of the books, Gc. 
None of the books fhall be alienable; without confent of 
the bifhop, and then only where there is a duplicate of 
fuch books: if any book fhall be taken away and de- 
tained, a juftice’s: warrant may be 'HTiedito fearch for 
and reftore the fame: alfo a€tion of trover may be brought 
in the name of the proper ordinary, @c. And bifhops 
have power to make rules and orders:concerning libraries, 
appoint perfons to view their condition, and inquire of 
the flate of them in their vifitations. Statute 7 dun. cap. 
14; 

Cotton library fettled in the family for the ufe of the 
publick, 12 & 13: Will. 3. caps 5. Vetted in the crown, 
5 Ann. cap. 30. Eltablithment of the Britifp Mufeum, 26 
END. 1052205 AF Geo. etro Yess 

o Libgata terrae, Contains four oxgangs, and every 
oxgang 13 acres. Skene, verb. Bovata terre, with us, 
itis fo much: land as is yearly worth :20 s. for in Henry 
the ‘Third’s time, he that had quindecim libras terre; was 
to receive the order of knighthood, See Fardingdale. 
Some are of opinion, that as money is divided into 
pounds, fhillings, pence, half-pence and farthings, the 
fame degrees are to be obferved in the divifion of lands ; 3 
and therefore as guandrans fignifies a farthing, fo guandran- 
zata is the fourth part of an acre, oblata is half, and de- 
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Séelane; at the beginning of ‘this | 
An Englifbman may. add to the eens idea his | 


| to B. a way over his ground, or licence to go 
| to church, by this none but B. himfelf-may 





| publick good. Fenk. Cent. See Ne exeat 
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| nariata is a whole acre, folidata is -swaheesadieane nd 
brata is twenty times twelve acres, 7. e.” ‘two hun 
forty. Spelman is of another opinion, who comp 
acre to a mark in money; and as in one there 
hundred and fixty pence, fo in the other there 
hundred and fixty perches, which they divide into 
ahd quarters: fo. that an acre contains three hundred 
fixty.: denarios 5. but fome fay, that brata terra 
much groune as is worth ro 20 50 of ent mo 
Cowell. si aaa! 
‘Licence, (Licentia) Isva ‘power or beti rit} 
man-to do: fome lawful a&::and isa „perfona 
the party to whom given, which cannot be 
over ;..but it may2be'madé tota man, or his‘a 
i2 H. 7. 25. | There: may be a patol licence, 
by deed in writing; butifit be not aaa 
pafies no interelt.: -x Nel: Abr. 1123. An 
no time certain in the licence į as if-a man’ lice 
to dig clay, &¢. in his land, bat doth-not fay fo 
long, the Jicence may .be countermanded ;  thoug! 
be until fuch atime, he cannot. Poph. 151. If ale 
licences his leflee (whois reftrained ‘by. covenan 
aliening without licence) to alien; and “fuch 
before he aliens, ‘this is no countermand of | 
fo it is if the leffor grants over his eftate. -Cr 
But where‘a lord ‘of a manor for life gra 
to a copyhold tenant to alien, and dieths th 
deftroyed, andthe power of alienation ‘ceafeth-’ 
$2. Copyhold sere leafing: ne copyhold a 


incu a forfeiture oe their often 
licence is given to a perfon, andhe ai 
adjudged a trefpafler ab initio. 8 Rep. 14! 


but if one give me licence to go over his land 
plough, or to cut down a tree therein, and tak 
by this I may take what help is ncedfult 
So if it be to hunt and kill and pep 
be to hunt and kill only. 12 H. 7. 
Rep. 146. By licence a man may piade 
furgery in London ; and do divers othed thin; 
3 H. 8. ¢. 7, &c. Vide 15 Vin. Abr. Se 

Licence to alien in Moztmain. Aliena 
main to-ecclefiaftical perfons, €c. are refira 
ftatutes ; but the King may grant licence: 
or bodies politick, &c. to alien or hold lan 
27 Ed.1. 7&8 W. 3. c. 37. SeeWMortm 

Licence to arife, identi Surgendi) Is 
{pace of time given by the court to a tenan 
his bed, who is efloined de malo Jectt;in piii G 
it is alfo the writ thereupon. Bracon. 
this cafe is, that the tenant may not arife or’: 
chamber, until he hath been viewed by ki 
appointed, and hath a day affigned him 
reafon whereof is, that it may be known, 
caufed himfelf to be effoined deceitfully i 
the demandant can prove that he was feen a 
the view or licence of the court, he fha 
deceitfully efloined, and to have made d 
Lib. 5. Pleta; lib. 6. cap. 10. i 
Licence to found a Church, Granted | 
See Church. 

License to.go to Clecitfon of -bithops i 
d’ Effire directed to the dean and chapter to « 
fon named by the King, Ge. Reg. pte 
H. BiucKzouse™ ji 

Licence of the Bing to go biepdnd ea 
voked before the time expires, becaufe 


Licence of Marriage. Bifhops have : 
licences for the marrying of perfons; and pat 
ing any perfon without publifhing the | 
mony, or without licence, incur a forfeit 
by ftatute 7 & 8 W: 3. cap. 35. See Mai 

Licence to eret a arb, Garren, &e, 
Warren. 

Licentia concosdandi, Is. that: licence 
King’s Silver is paid on palling a fine, m 
ftatute 12 Car, 2. ¢. 12. ° 
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s Licentia furgendi; Is the writ whereby the tenant éf- 
foined de malo lecti, obtaineth liberty to rife, See Licence 
to arife. 3 

Licentia Eransfretandi; Is a writ or warrant directed 

tothe keeper of the port of Dower, or other fea-port, 
commanding them to let fuch perfons pafs over fea; who 

have obtained the King’s licence thereunto. Reg. Orig. 
193. ; 

; dato aww, Is a proverbial {peech, intending as 
much astohang a man firft, and judge him afterwards. 

Liege, (Ligens) Is ufed for Liege Lord, and fometimes 
for Liege Man: Liege Lord is he that acknowledgeth no 
fuperior; and Xege man is he which oweth allegiance to 
his liege ford. 349 35 H. 8. The King’s fubjedts are 
called liege people, becaufe they owe and are bound to pay 
allegiance to him. Stut. 8 H. 6. c.10. 14 Hi8. c. 2: 
But in ancient times, private perfons, as lords of ma- 
nors, &%c. had their sieges. Skene faith, that this word 
is derived from the Ital. Liga, a bond or league ; others 
derive it from Lévis, which isa man wholly at the com- 
mand of the Lord. Blount. 

Hieges and icge-penple, (Ligari,) The King’s 
fubjeđts, anciently fo called, becaufe they owe and are 
bound to pay allegiance to him. Stat. 8 Hen. 6. cap. 10. 
14 Hen. 8. cap. 2. and divers other itatutes. Cowel. 
Hien, (Fr.) Is a word ufed in the law, of two fig- 
Nifications : perfona! lien, fuch as a bond, covenant or con- 

tratt; and real len, a jadgment; ftatute, recognizance, 
which oblige and affe& the land. Terms de Ley. 

Bien, Initead or in place of another thing. And when 
one thing doth come in the place of another, it fhall be of 
the fame nature as that was; as in cafe of an exchange, 
Be. z Shep. Abr: 359- 

“Rien conus, In law proceedings, fignifies a caftle, ma- 
nor, or other notorious place, well known and generally 
taken notice of by thofe that dwell about it. 2 Lil. 
Abr. 641. A venire facias, for a jury to appear, may 
be from a dieu conus: And a fine or recovery of lands ina 
lieu conus, is gooi; but it is faid in a fi. fac. to have 
execution of fuch fine, the vill or parifh muit be named. 

` 2 Cre. 574. 2 Mid. Rep. 48, 49. 
` Licutenant, (euni tenens) Is the King’s deputy, or he 
that exercifes the King’s or any other’s place, and repre- 

nts his perfon; as the Lieutenant of Ireland. Stat. 4 

4 ¢ 6. and 2&3 Ed. 6. c. 2. The Lieutenant of the 
rdnance. 39 Eliz. cap. 7. And the Lieutenant of the 

Tower, an olficer under the conffable, isc. And the word 
Hiewtenant is ufed for a military officer, next in command 
to the captain. 4 

~ Alife, Union and ce-operation of foul with body ; en- 
joyment or poffeffion of terreftrial exiftence. Fohn/: 

~The life of every “man is under the proteétion of the 
faw. Wood's Inff. 11. A leafe made to a perfon during 
life, is determinable by a civil death; but if it be to 
Hold during natural life, it willbe otherwife. z Rep. 48. 
* Life Ettates, Where perfons for whofe lives eitates 
_ are held, fhall abfent themfelves for féven years, they 
fall“ be” prefamed dead. 19 Car. 2: ¢. 6. Per- 

ms for whofe lives eftates are held, on application to 
é Lord Chancellor; to be produced. 6 Ann. c.18, The 
enant holding after the determination of the //, deemed a 
{paffer. Ibid. Pofthumous children enabled to take in 
ainder, where the /ife effate is determined. 106 11 W. 
3. te 16. Eftates pur autre vie dhall be devifable, and affets 
in the hands of the heir or executor. 29 Car, 2. ¢. 3. 
"14 Geo. 2: ¢. 20: fed. 9.” Eflates pur autre’ vie, 
there be: no fpecial occupant thereof, of which no 
fe hall have‘been made according to 29 Car. 2. c. 3. 
such thereof as’ fhall not have heen ‘fo devifed, fall 
ibuted in the. fame manner as ‘the perfonal eftate 
of the teftator or inteflate. ` 
Life-Rent, A rent which a mam receives for term of 
ife, Or forfultentation of it. - Skene. > °° J 
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men Maye 
Hi eitis ufed for that duty and allegiance, which every 
; Ebd fubject oweth to his /iege lord the King, It has been 


iwe or Pedr to'more than one lord; and there- 


thus defined, Ligeantia ef winculiim aréius inter Jubditum 
& regem utrofque invicem connectens ; hunc ad-protectionem SF 
jufium regimen, illos ad tributa S debitam fubjectionem. As 
there is a mutual conneétion of dominion and fidelity be- 
tween lords and tenants, fo there is a higher and greater 
connection between the King and fubjett: for the fub- 
ject oweth to the King his faithful obedience, and ought 
to prefer the fervice of his Prince and country before the 
fafety of his life; and the fovereign is to proteét and de- 
fend his fubjeéts. Fortefcue. See Allegiance. 

Wighter-men, (Mentioned in ftat. 22 & 23 Car. 2. 
AG for cleanfing; Fc. the fircets of London,) Are thofe 
that carry away, by water, dung and rubbith in /ighters, 
from the city of London: 

They are now generally employed in the carrying of 
goods to and from hips, &c. lying in the river Thames. 

Hight-houfe. A ufeful light to be placed in a light- 
houfe ere&ed on the Ediffone, by the maker, wardens and 
affiitants of Trinity- houje of Deptford-Strond; and mafters 
of fhips pafling by the fame, are to pay a certain tonnage 
duty, &c. Stat. 4 Ann. c. 20. 8 dnn.c.17. The like 
act concerning the light-houfe built by William Trench, 
Efg; on the ifland or rock called Skerries, near Holyhead 
inthe county of Anglefea. 3 Geo. 2. cap. 36: 

Lights. Stopping lights of a houfe is a nufances 
but ftopping a profpect is not, being only matter of de- 
light, not of neceflity: And a perfon may have either an 
affife of nufance againtt the perfon ere&ting any fuch nu- 
dance, or he may ftand on his own ground and abate it. g 
Rep. 58. 1 Mod. 54. For any nufance erected or being 
on the foil of my neighbour; whereby I fuftain damage, 
I may maintain an a¢tion on the cafe. If a man has a 
vacant piece of ground, and builds thereupon a houfe, 
with good fights, which he fells or lets to another; 
and after he builds upon ground contiguous, or lets the 
fame to another perfon, who builds thereupon to the nu-: 
fance of the /ights of the firft houfe, the leffee of the firlt 
houfe may have an aétion of the cafe againft fuch builder, 
&c, And though formerly they were to be lights of’ 
an ancient mefluage, that is now altered. Mod. Ca. 
116, 314. i > 

Lights and Lamps, Houtholders in Middlefex and 
Surrey within the bills of mortality, at what times to fet 
out lamps, 2 W. & M. fof. 2. ¢, 8. fe&. 15. None’ 
but Brizi/h oil to be ufed for lamps in dwelling-houfes, 
under penalty of 40s. 8 Ann. c. Q; fed. 18. 

With refpeé&t to London and Wefminfter; there are a va- 
riety of new atts, for paving, lighting and cleanfing the’ 
ftreets, ce. not neceffary to enumerate. 

Lignagium, Signifies the right which a man hath to’ 
the cutting of fuel in woods ; and fometimes it is taken 
for a tribute or payment due for the fame, 

Lignum Wite, An apothecary’s drug, of great price. 
Lignum vite of the product of the Britz/b plantations in 
America may be imported free from all cuftoms and im- 
pofitions.° Stat. 1 Geo. 2. feat. 2.-c. 17. 

Piqnamina, Timber fit for building. Du Frefue. 

Aiguta, A copy or tranfcript of a court-roll or deed 
mentioned by Sir Joba Maynard in his Mem, in Scaccar. 
|) had is 

Ziguritoz, A flatterer. Liguritores, mendaces, rapaces, 
Dei gravamen habeant. Leg. Canut. 29: Mr. Somner is 
of opinion that it fignifies a glutton, from the’ Saxon /i- 
cera, gulofus. Cowell. 

Limbs. The limbs as well as the life of a man are of: 
fuch high value, in the eftimation of the law of England,- 
that it pardons even homicide, if committed fe defedendo, 
orin order to preferve them:* Black. Com. 1 V.130. 

Lime and Wemon-Juice, To what duties liable, fee 
“Ss WS M. e 5. 
| imitation, (/imitatio) Isa certain time affign’d by 
ftatute, within which an ation mult be brought. 

We fhall here confider, 


I. Irs nature and origin. i : 
Il. The limitation of ations as divided into, real, 
penal, aud perfonal. 

UI, Lhe time when the right of aion accrued, fo as to 
be affeded by the ftatutes, and of the cowts bound 
thereby. 

IV. The exceptions in 21 Fac. 1. c. 16. what will: 

Jave a bar thereof; and of the manner of pleading. 
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I. Of the nature and origin, of the limitation of ations. 

The time of limitation is two-fold; firt, in writs, by 
divers atts of parliament; fecondly, to make a title to 
any inheritance, and that is by the Common law. Co, 
Hit. 214; 115. 

It feems, that by the Common law there was no ftated 
or fixed time to bring actions; for tho’ it be faid by 
Braéon, that Omnes adtiones in mundo infra certa tempora 
limitationem habent; yet my Lord Cofe fays, that the li- 
mitation of actions was by force of divers aéts of par- 
liament; alfo, (fays he) this general pofition of Braden’s 
admitted of feveral exceptions. Brad. lib. 2 fel. 228. 
2 Inff.95. Co. Lit. 115. 4Co. 10, 1. 

But by the ancient law there was a ftated time for the 
heir of the tenant to claim after the death of his an- 
ceftor, or elfe he loft his land, according to the feudal text, 
Prættrea fi quis infeudatus major guatusrdecim annis fua 
ineuria, vel negligentia per ann. & diem freterit, quod 
feudi inveflituram a proprio domino non peterit, tranfaGo 
hoc fpatio, feudum amittat ÊF ad dominum redeat, Spelm. 
Gloff, 32. 

The fixing upon this period of a year and a day, upon 
feyeral other occafions, feems to have been deduced from 
this ancient rule, and on this occafion was pitched upon, 
becaufe the fervices appointed Jeem to be annually computed ; 
therefore the feud was ordered to be taken up within fuch 
time as Juch annual Jervices became duc, or elfe it was 
loft and returned to the lord; and the fame time that 
was appointed to the tenant to claim from the lord, was 
alfo appointed to make his claim upon any difleifor ; and 
if no fuch claim was man the diffeifor, dying feifed, 
cafè the right of poffeffion upon the heir; and this was to 
keep the fame aniformity in point of time thro’ the law, 
as alfo that the lord might be at a certainty whom he 
might take for his tenant, and admit upon every defcent; 
and fince the heir of the tenant anciently loft the whole 
land, in cafe he did not take it up within time, it 
was fit the tenant fhould lofe the right and poffeffion, in 
cafe he did not claim within the fame time upon the dif- 
feifor, that the heir of the difleifor might be in peace, in 
cafe the perfon that had right did not make his claim up- 
on him, and that from thenceforth the lord might receive 
him into his feud; and. as upon the ancient plan of feu- 
dal conftitution, if the heir did not take up the feud 
within a year and a day, a defertion and dereliétion 
was prefumed; fo alfo if the diffeifee did not claim 
within the fame time, the right of poffeffion was relin- 
quith’d, Spel. Gloff: annus & dies 42, 33. 

Before the 32 Hea. 8. ¢.2. certain remarkable periods 
were’ fixed upon, within which the titles upon which men 
defigned to be relieved muft have accrued ; thus in the 
time of Hen. 3. by the ftatute of Merton, cap, 8. at which 
time the limitation in a writ of right was from the time 
of King Heary 1. by that flatute.it is reduced to the 
time of King Henry z. and for affifes of mort d’anceftor 
they were thereby reduced from the laft return of King 
John out of dreland, which was 12 Yebannis; and for 
Miles of novel. diffeifin, a prinia transfretatione Regis in 
Normanniam, which was 5 Hen. 3, and which before that 
had been pof ultimum redditum Henrici 3. de Britannia; 
and this limitation was alfo afterwards by the ftatutes 
Weftm. 1. cap. 39, and Wefin. 2. cap. 46. reduced to a 
narrower compafs, the writ of right being limited to the 
firft coronation of Rich. 1, But for thefe ancient limi- 
tations fee Co. Lit, 14.5. 15. 2... 2 Inf. 94395» 2 Roll. 
Abr, 141. Hale's Hif. of the Laru 122; 2 Keb. 45. 


“TL, Of the limitation of afions, as divided into, real, 
penal, and perfonal, 


I» - Jn, real adions. f 

By 32 H.8. ¢..2. itis enacted, “< That no perfon 
fhall from thenceforth fue, have or maintain any writ of 
right, or make any prefcription, title or claim to or for 
any manors, lands, tenements, rents, annuities, com- 
mons, pexfioms, portions, corodies, or other heredita- 
ments, of the poffeflion of his or their anceftor or prede- 
céffor, and declare and alledge any further feifin or pof- 
feffion of his anceftoror predeceffor, but only of the feifin or 
poffeffion of his anceftor or predeceffor, which hath been, or 
now is, or fhall be feifed of the-faid manors, lands, tene- 
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ments, rents, annuitiés, commons, penfiots, portions, 
corodies, or other hereditaments, within threefcore years 
next before the tete of the fame writ, or next before 
the faid prefeription, title or claim, fo hereafter to be 
fued, commenced, brought, made or had. Pie 
And it is further enacted by the faid fatate, par. 2. 
«© That no manner of perfon fhall fue, have or maintain 
any affe of mort d’anceflor, cofenage, ayle, writ of entry 
upon diffeifin, done to any of his anceftors or predeceffors, 
for any manors, lands, tenements or other hereditaments, 
of any further feifin or poffeffion of his or their anceitor 
or predeceflor, but only of the feilin or poffeflion of his 
or their anceftor or predeceflor, which was or hereafter 
fhall be feifed of the fame manors, lands, tenements or 
otber hereditaments, within fifty years next before the tefte 
of the original of the fame writ hereafter to be brought. — 
It is further enacted, par. 3. ‘* That no perfon fall 
fue, have or maintain any action for any manois, lands, 
tenements, or other hereditaments, of or upon his or their 
own feifin or poffeflion therein, above thirty years next. 
before the tefle of the original of the fame writ hereafter 
to be brought. + 
And further, par. 4. ‘¢ That no perfon fhall hereafter 
make any avowry or cognizance for any rent, fuit or 
fervice, and allege any {feifin of any rent, fuit or fervice, 
in the fame avowry or cognizance in the poflefion of 
any other, whofe eftate he fhall pretend or claim to. 
have, above fifty years next before the making of the faid; 
avowry or cognizance, fi Sanitis 
And it is further enacted by the faid ftatute, par. 5. 
“ That all formedons in reverter, formedons in remain-. 
der, and /cire facias upon fines of any manors, lands, 
tenements, or other hereditaments, at any time hereafter’ 
to be fued, fhall be fued and taken within fifty years next 
after the title and caufe of action fallen, and at no time 
after the fifty years paft. yes 
Note; This ftatute hath the ufual faving, for infants, ; 
feme coverts, perfons in prifons and beyond fea, 
In the conttruction of this ftatute it hath been hol den, 
That in a formedon in reverter or remainder, or on a 
feire facias, on a fine of fuch nature, the demandant need 
not mention the ftatute in order to make out ‘his tide, i 
but the tenant, if he would take advantge of it, 
plead it. Dyer 315. 4. pl. 101. So in an avowry 
rent. Moor 31. pl. 102. 1 Rol. Rep. 50. ae 
It has been held, that this ftatute being in reĝ 
the Common law, ought to be conftrued ftri@ly; tha 
therefore it does not extend to a formedon in defender, 
cefavit nor refeous. 4 Co. 8. 1 And, 16, Lit. Rep. 342e 
To a bill in Chancery, to be relieved touching a rente 
charge upon lands by a will, the defendant pleaded 
ftatute of limitations, and that there had been no- 
mand or payment in forty years; and it was held, t 
this fatute concerns only cuftomary rents between 7 
lord and tenant, and not any rent that commences by — 
grant, whereof the commencement may be fewn, £ 
Veru, 235. Collins v. Goadall. je dla cua exc 
The ftatute does not extend to the fervices of efcuage 
homage and fealty, for a man may live above the time 
limited by the aét; neither doth it extend, to any other 
fervice which by common poflibility may not happen. 
become due within fixty years, as to cover the ha 
the lord, or to attend the lord in the war, Fe. Co 
115. a. 2 Infi: 95. 4Co. 10. Bewil’s cafe, 8 C6 
3 Lew. Zle . 1 AA y 
And where the tenure is by homage, fealty a 
uncertain, and by fuit of court or rent, or any. othe: 
nual, fervice, the feifin of the fuit or rent, or „any í 
annual fervice, isa good feifin of the homage, fealty o 
efcuage, or other accidental fervices, as warddhip, h 
fervicc, or the like. 2 Inf. 96. 4 Cr 8. b h 
32... fdutt. 50. ..2, Rol. Rep. 392. a 
By the 1 Mar. cap. 5. it is ena@ed, ‘* That the 
Hen. 8. c. 2. fail’ not extend to any writ of ri 
advowfon, guare impedit, or aflise of darrein 
ment, nor jus patronatus, nor to any writ of 
wards writ of ravifhment of ward for the wa 
the body, or for the wardfhip of any caltles, 
manors, lands, tenements ar heriditaments h 
knight-fervice, but that fuch fuits may be l 
before the making of the faid ad. 
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| ‘By the 21 Fae. 1. cap. 16. for quieting men’s eftates, 
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But ecélefiattical perfons are not bound by any of 


and avoiding of fuits, itis enacted, ** That all writs of | the ftatutes of limitations, becawfe it would be a fide-wind 
formedon in defcender, formedon in remainder, and forme- | to evade the ftatutes made to prohibit their alienations. 


don in reverter, at any time hereafter to be fued or 
brought of, or for, any manors, lands, tenements or here- 
ditaments, whereunto any perfon or perfons now hath or 
have any title, or caufe to have or purfite any fuch writ, 
dhall be fued and taken within twenty years next after 
the end of this prefint Jeffion of parliament; and after 
the faid twenty years expired, no perfon or perfons, or 
any of their heirs, fhall have or maintain any fuch writ 


of or for any of the faid manors, lands, tenements or | 


hereditaments; and that all writs f formedon in dcfeen- 
der, formedon in remainder, formeédon in reverter, of any 
manors, lands, tenements or other hereditaments what- 
fover, at any time hereafter to be fued or brought by 
occafion or means of any title, or caufe hereafter hap- 
pening, fhall be fued, and taken within ¢aventy years 
next after the title and caufe of aétion firit deicended or 
fallen, and at no time after the faid tayenty years; and 
that no perfon or perfons that now hath any right, of title 
“of entry, into any manors, lands, tenements or heredi- 
taments, now held from him or them, fhall thereinto en- 
ter, but within fwwenty years next after the end of this 
prefent feffion of parliament, or within twenty years 
next after any other title of entry Accrued; and that no 
perfon or perfons fhall at any time hereafter make any 
entry into any lands, tenements or hereditaments, but 
‘within twenty years next after his or their right or title, 
which Mall hereafter firt defcend or accrue to the fame ; 
and in default thereof fuch perfons fo not entering, and 
their heirs, fhall be utterly excluded and difabled from 
fuch entry after to be made; any former law, &c. 
Provided, That if any perfon or perfons, that is or 
fhall be intitled to fuch writ or writs, or that hath or 
fhall have fuch right or title of entry, be or fhall be, at 
the time of the faid right or title firt defcended, accru- 
ed, come or fallen, within the age of one and twenty 
years, feme covert, zon compos mentis, imprifoned, or be- 
pe the feas, that then fuch perfon and perfons; and 
is and their heir and heirs, fhall or may, notwithftan- 
ding the faid twenty years be expired, bring his aétion, 
or make his entry, as he might have done before this 


so ng 


That the poffeffion of one joint-tenant is the poffef- 
fion of the other, fo far as to prevent this ftatute. 1 
Salk. 285. : 

_ That a claim of entry to prevent the ftatute of limita- 
“tions muft be upon the land, unlefs there be fome {pecial 
retfon tothe contrary. 1 Su/k. 285. 

_ Thatifa perfon be barred of his formedon, he is not 
thereby hindered to purfue his right of entry which after. 
wards accrues to him, no more than a perfon, who has 
ral remedies, and difcharges one of them, is exclu- 
ded thereby from purfuing the others. 1 Lufw. 781. 
nt V. Burne. 1 Salk. 339. 2 Salk. 422. S.C. 

_ If 4. has had poffeffion of lands for twenty years with- 
out interruption, and then B. gets poffeffion, upon which 


A. is put to his ejeftment, wets A. is plaintiff, yet the 
tun of twenty years fhall 





offe ff a title in him, 
as if he had ftill been in poffeffion ; 
for twenty years is like a defcent which tolls entry, and 
ives a right of poffeffion, which is fufficient to maintain 
in ejeétment. 1 Saiz. 421. faid to have been twice fo 
tuled by Holt. À 
‘That if one tenant in common receives the whole 
profits for twenty years, or more, yet this does not bar 
bis companion ; for the ftatute of limitations never funs 
a linft a man, but where he is actually oufted or diffeifed. 













limitations, becaufe an at made for the prefervation of 
publick quiet, and ho ways tending to the prejudice 
iè lord or tenant. Wher 410, > °C 

2 






bicaufe a poffeffion | 


lk, A230 
t has been ruled, that copyholds are within the ftatute 





‘| Marae. Lit. Rep. 342. 


Cemp. Incumb. 429. 


2. In penal a@ions. 

By the 31 Eliz. cap. 5. par. 5. it is enacted, ** That 
all aétions, fuits, bills, indictments or informations, 
which fhall be brought for any forfeiture upon any ftatute 
penal, made or to be made, whereby the forfeiture is or 
fliall be limited to the Queeny &c. fhall be brought with- 
in zwo years after the offence; and that all actions, fuits, 
bills or informations, which fhall be brought for any 


| forfeiture upon any penal ftatute, made or to be made, 


except the ftatutes of tillage, the benefit and fuit where- 
of is or fhall be by the faid ftatute limited to the 
Queen, her heits or fucceffors, and to any other that 
fall profecute in that behalf, fhall be brought by any 
perfon that may lawfully fue for the fame «vithin one 
year next after the offence committed; and in default of 
{uch purfuit, that then the fame fhall be brought for the 
Queen’s Majeity, her heirs or fucceffors, any time within 
the two years after that year ended. Where a fherter time 
is limited by any penal ftatute, the profecution muft be 
that time.” 

Alfo vide 18 E2. ce. 5. and 21 Jac. 1, ¢. 4. the former 
requiring a memorandum of the day of exhibiting an 
information, the latter an oath from the informer. ` 

In the conftruction of thefe flatutes it hath been hol- 
den, that the 21 Fac, 1. cap. 4. does not extend to any 
offence created fince that ftatute ; fo that profecutions on 
fubfequent penal ftatutes are not reftrained thereby, but 
that ftatute is to them as it were repealed pro tanto. 1 
Salk. 372—3. 5 Mod, 425. 

That if an offence prohibited by any penal ftatute be 
alfo an offence at Common law, the profecution of it ag 
of an offence at Common law, is no way reftrained by 
any of thefe ftatutes. Hob. 270. 4 Mod. 144. 

That if an information tam guam be brought after the 
year on a penal ftatute, which gives one moiety to the 
informer, and the other to the King, it is naught ogly 
as to the informer, but good forthe King. Cro. Car. 
331. Cro. Fac. 366. and wide Dali. 60. 

That if a fuit on a penal ftatute be brought after the 
limited time, the defendant need not plead the ftatute, 
but may take advantage of it on the general ifue. ¢ 
Show. 353. 

That the party grieved is not within the reftraint of 
thefe ftatutes, but may fue in the fame manner as before. 
Cro. Eliz: 645. Noy 71. 3 Leon. 237. 

It feems doubrful, whether a fuit by a common in- 
former on a penal ftatute, which firft gives an ation to the 
party ier and in his default, after a certain time, to 
any one who will fue, be within the reftraint of thefe 
ftatutes. 1 Show. 353, 354. 

It has been held by three judges, that fuing out a da- 
titat within the year was a fuflicient commencement of 
the fuit to fave the limitation of time on a penal ftatute, 
becaufe the Jatitat is the original of B.R. and may be 
continued on record as an original, But Hel held other- 
wife, for the action being for a penalty given by a fta- 
tute, the plaintiff might have brought an action of debt 
by original in B. R. becaufe the ftatute gives the action ; 
and he held, that there was a difference between a civil 
aion, and an aétion given by ftatute ; for in the firt 
cafe, the fuing out a /atitat within the time, and conți- 
nuing it afterwards, will be fufficient ; but in the other 
cafe, if the party proceeds by bill, he ought to file hie 
bill within time, that it may appear fo to be upon the 
record itfelf. Carth. 232. Culliford v. Blandford. 4 
Show. Rep, 353- S: C. 


3. In perfonal ations. 

By the 21 Fac. 1. cap. 16. it is enacted, That all 
ations oh the cafe for «words fhall be commenced and 
fued within tao years NEXT AFTER the words fpoken, and 
not after. 

In the conftru€tion ef this braach of the ftatute it hath 
been ‘holden, 

That an action of fandalum magnatum is not Within the 
3 Keb. 645. 

That 


@ 


EA li Mi 


That it extends not to actions for flander of title, for 
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If the plaintiff be in England at the time the caufe of 





that is not properly flander, but a caufe of damage, and | action accrues, the time of limitation begins to run, fð 


.the flander intended by the ftatute is to the perfon, Cro. 


Car. 141. Law v. Harwood, adjudged. 







That if the words are of themfelves actionable, without | par. 1. 134 


the neceflity of alledging fpecial damages, altho’ a lofs en- 
fues, yet in this cafe the ftatute of limitations is a good 
‘bar ; but ifthe words at the time of the fpeaking of them 
are not actionable, buta fubfequent lofs enfues, which in- 
titles the plaintiff to his a€tion, in fuch cafe the ftatute is 
no bar. 1 Sid. 95. Saunders ve Edwards. Raym. 61. 
S. C. and fee 3 Mod. 111. S. C. cited. 

That if an aétion for words be founded upon an in- 
citment, or other matter of record, it is not within the 
ftatates, but fuch action may be brought at any time. 1 
Sid. 95. Butif in cafe, gu. if it fhould not be in fix years? 

By the fame fåt. it is enaĉted, that all actions of tre/pa/s, 
of affault, battery, wounding, imprifonment, or any of 
.them, fhall be commenced and fued within four years 
NEXT AFTER the caufe of fuch actions or fuits, and not 
ater. 


the defendant pleads, as to the affault and imprifonment, 
the ftatute of limitations, without anfwering particularly 
to the battery, otherwife than by ufing the words tran/~ 
grefio predifa, it is fuficient, for thefe words are an 
an{wer to the whole. 1 Lew, 31. 

By the fame ftat. it is enacted, that all actions of tref- 
pals guare claufum fregit, all actions of trefpafs, detinue, 
action fur trover and replevin for taking away of goods 
and chattels, all aétions of account, other than fuch ac- 
counts as concern the trade of merchandize between mer- 
chant and merchant, their factors or fervants, all a€tions 


NEXT AFTER the caufe of adion. 

Provifion is made for feme-coverts, perfons that are 
non compos, imprifoned, or beyond fea. 

It hath been adjudged, that an action of debt on the 2 
Ed. 6. for not fetting out tithes, is not within the fta- 
tute, the action being grounded on an a& of parliament, 
which is the higheft record. Cro, Car. 513. Talory v. 
Fackfon. 1 Saund. 38. 2 Saund, 66. 1 Sid. 305, 415. 


Pope. 1 Lev. rot. S. C. adjudged, 
aiid 1 Sid. 305. S. € 
- So it hath been adjudged, that’ this ftatute cannot be 
pleaded to an action of debt brought againtt a theriff for 
‘money by him levied on a fer? facias, becaufe the action | 
is founded in malefcio, as alfo upon the judgment on 
‘which the feri facias iffued, which is a matter of record. 
“T Mod. 245. Cockranv. Welby'ziz and 2 Show. Rep. 79. 
Ss. Cc, k oS oi 

It hath been adjudged, that an action of debt on an 
award under the hand and feal.of the arbitraters, tho’ 
‘the. fubmiffion. was by parol, is not within the, ftatute.! 
it ge Oty Sidi 45. 1 Lev. 273.\.2 Keb. 4625 496, 
ae: action of debt for a fine of acopyholder is not with-| 
in the ftatute.. 1 Keb. 5386. 1 Lev. 273. bent 

Ifa man recovers a judgment or fentence in France for 
money due to him, the debt mutt be confidered here only 
as a debt by fimple contract, and the ftatute of limitations 
will run upon it, 2 Vern. 540. per curiam. | 

I 


2 Keb. 903. S.C. 


fi 


‘| not for damages. ..2 Sealk.4z4. is; 


that if he, or (if he dies abroad) his reprefentative does 
not fue within fix years, he is barred by the fatute. Wife 
It feems that to an affump/fii brought by the affignees 
of a bankrupt, for a debt due to the ba eR this flatute 
is a good bar ; for tho’ the affignment is by force of an 
act of parliament, yet the affignees ftand only in the 
place of the bankrupt, and can have no other right nor 
remedy than he had, 2 Lew. 166, 3 Keb. 645. Combe 


70. al 4 d 
It feems clearly agreed, that tho” the ftatutes of limita- 
tion bind the courts ofequity, that yet a ¢ru/ is not with- 
in thefe ttatutes. March 129. 2 Salk. 124, ie 
A charity is not barred by length of time, nor within 
the ftatute of limitations. 2 Vern. 399. , c 
So it hath been held, that a /eg.cy is not within the 
ftatute of limitations. 1 Vern. 256. Bat yt ie fai 
It feems to be the doétrine of courts of equity, that 
mortgages are not within the flatute of ina ae 
where a man comes in at an old hand, it hath been fon e- 
times decreed, that the pofleflor fhould account no fur 






rage the ftirring in fuch dormant titles ; alfo the courts 

have allowed length of time to be pleaded in bar, where 
the mortgaged eftate hath defcended as a fee without er 
try or claim from the mortgagor, and where the poffet- 
for would be intangled in a long account ; and in thefe 
cafes the ftatute of limitations has been mentioned as 

proper direction to go by. 1 Chaa. Ca. 192, See d ort 
SARE KETON sand 


UI. Of the time avhen the right of a@ion accrued, paste he. 
be affected by the flatutes, und of the courts ‘oie tae 
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Paii E STT E T 
This ftatute cannot be a bar uale/s the fix sE 


a man promile to pay 10.4. to J. S. when he car 
Rome, or when he marries, and. ten years afte i 
marries, or comes-from Rome, the right of action 2 s 
from the happening of the contingency, from which Ape, ' 
the ftatnte fhall be a bar, and not from the time of | he 
promife. Godb, 437. ok LE 
So in an aftion of the cafe wherein the plaintif di ‘ 
that in confideration that he would forbear to fue 
fendant, for fome fheep, killed by the defendant's 
the defendant promifed to make him fatisfation apo 











pleaded. Non accrewit infra Jex annos o 
For fimilar cafes, vide 2 Salk. 422, 1 
Kebab 13- mGA: Yo Shp 2ASo.n O Aten ke 
Med. 110, Sg. Allen 62.; 2 Salk, 420. SG 
It is clearly agreed, that the ttatnte of limita 
good plea in a court of equity. March, 129. 
424. ; Ou è ptan % ist ive 
But, it feems to be agreed, that the fatui 
tions is no.plea in.the court of. eam it P| 
court, where they proceed according to. t eae 
a matter in which they have conuzance. 6 Mad 
2 Salk. 424..,..3,Keb. 366, 392. 9 to an 
_ Therefore it. hath been agreed, that for a fu 
contract fuper altum mare, no prohibition thou 
their refulal of a. plea of the ftatute of limitation 
Mod. 260.00 sidi soy i a t ies 
So it has been held not to be pleadable 









“4 ome 
batt 








{in the Spiritual court, pro wiolenta manuum 


clericum, becaufe thé proceeding is pro reformation 
a 
It hath been doubted, whether toa fuitin the 
for mariners.wages, this ftatute is a good pl 
is faid, “that «his is a matter properly dt erminabil 








non law ṣi avid the Ülvi the Admiralty jurif- 
n therein, only a matter of indulgence. 2 Salk. 424. 
di 

But this is now fettled by the 4 € § Aun. cap. 16. by 
lich it isenatted, That all fuits and actions in the court 
Admiralty for fen dlen’ wages, fhall be commenced and 


| within fix years next after the caufe of fuch fuits or 
ons fhall ase, and not oe 






















v The ehiehbions in 21 Far. 1. c. 16—What will fave 
a bar thereof.—And of the manner of pleading. 

As to this it hath been adjudged, that the lait provifo 
e ftatute not only extends to thofe actions therein 
erated, but alfo to an afumpfit, tho’ not mentioned, 










































Cro. 
1 Sid. 


p ainly within tke intention of the legiflature. 
245, 333-. 2 Saund, 120. 2 Mod. 71. 


Racéption in relation to infants. As to this it hath 
mn holden, that the ftatute being general, infants had 
n included, had they not been particularly excepted. 


31 
3 t. hath been holden, that if an infant, during his 
inc by his guardian bring an aétion, the defendant 
nnot plead the ftatute of limitations ; altho’ the caufe 
Qion accrued fix years before, and the words of the 
tc a that after his coming of age, &c. 2 Saund. 


Edie held in Chancery, that if one receives the 
profits of an infant’s eftare, and fix years after his coming 
e, he brings a bill for an account, the ftatute of 
tions is as much a bar to fuch a fuit, as if he had 
ht an a¢tion of account at Common law ; for this 
‘of the profits of an infants eftate is not fuch a 
uft, as being a creature of the court of equity, the ftatute 
fall be no ‘bar to; for he might have his aétion of ac- 
inft him at law, and therefore no neceffity to 
ome in ‘this court for the account ; for the reafon why 
s an account are brought here, is from the nature 
e demand, and that they may have a difcovery of 
i area "and the party’s oath, for the more éafy 
‘of the account, which cannot be fo well done at 
ıt if the infant lies by for fix years after he comes 
as he is barred of his Sction of account at law, fo 
be of his remedy in this court. Abr. Eg. 304, 
pees > 
Mion in rrinin ta merchants accounts. Asto this 
t hath been a matter of much controverfy, 
extends to all actions and accounts relating to 
d merchandize, or to actions of account open 
t only ; the words of the ftatute being, ‘That 
‘trefpafs, éc. all ations of account and upon 
other than fuch aétions as concern the trade of 
ts; fo that by the words, other than Juch actions, 
d acions of account, it has been infifted that 


on concerning merchants are excepted. 1 Fon. 
id. 124, 125. 1 Lev. 287. 2 Keb. 622. 
I 1 Vent. .90- 1 Mod. 270.. 2 Mod. 312. 


is now fettled, that accounts open and current 
thin the fratute ; that therefore if an account 
ind fettled between merchant and merchant, 
certain agreed to be due to one of them, if in fuch 
whom the money is due, does not bring his 
the limited time, e #3 barred by the ftatute. 
LU horities Supra, 

been adjudged, that by the exception in the 
rning merchants accounts, no other aétions 
it adions ofaccount. Carth. 226, : 

] h been adjudged, that bills of exchange for 
aay. are not fuch matters of account as are in- 
‘the exception in the ftatute of limitations. 


tion in | relation to perfans beyond Jea. It feems 
“es that the. exception as to. perfons 
a, extends only where the creditors or 
are > fo abjent, and not to debtors or defendants, 
firft only are mentioned in the ftatute ; and 

| tion has the rather prevailed, becaufe it was 
reputed the creditor’s folly, that he did not file an ori- 
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ginal; and outlaw the debtor, which would have Pre 
vented the bar of the ftatute. 
Fon. 252. 
Salk. 420. 


Cro. Car. ZAŠ» 3330 5 


i Lev, 143: 3 Mod. 31t. 2 Lutw. 950. 1 


But as the creditors being beyond fea is faved by the 


21 Jac. 1. c. 16. fo now by the 4 & 5 Aun. cap. i6. it-is 
enacted, That if any perfon or perfons,.againit. whom 
there is or fhall be any caufe of {uit or action for feamens 
wages, or againft whom there fhall be any caufe of action 
of trefpafs, detinue,; aétion fur trover or replevin, for 
taking away goods or chattels, or of action of account, or 
upon the cafe, or of debt grounded upon any lending or 
contract without fpecialty, of debt for arrearages of rent, 
or affault, menace, battery, wounding and imprifon- 
mefit, or any of them, be; or fhall be, at the time of any 
fuch caufe of fuit or action given or accrued, fallen or 
come beyond the feas; 


that then fuch perfon or perfons, 
who is or fhall be intitled to any fuch fuit or aétion, fhall 
be at liberty to bring the faid actions againft fuch perfon 


and perfons after their return from beyond the feas, witha 


in Juch times as are limited for the eee of the faid actions 


by the.21 Facer. c. 16. 


4. Where an executor or adminifirator i is to fue or be fued. 
A. received money belonging to a perfon who before died 
inteftate, and to whom B. after fuch receipt took out ad- 
miniftration, and brought an action againft 4. to which 
he pleaded the flatute of limitations, the plaintiff replied, 
and fhewed that adminiftration was committed to him 
fuch a year, which was infra fex annos ; tho’ fix years » 
were expired fince the receipt of the money, yet not be- 
ing fo fince the adminiftration committed, the aétion not 
barred by the ftatute. 1 Salk. 421. Currey v. Stephenjons 
Skin. 555. 4 Mod. 376. Latch..335. S.C. 

It is faid in general, that where one brings an action 
before the expiration of fix years, and dies before judg- 
ment, the fix years being then expired, this fhall not pré- 
vent his executor. 2 Salk. 424-5. 

But if an executor fues upon a promiffory. note to the 
teftator, and dies before judgment, and fix years from 
the original caufe of a&ion are actually expired, and the 
executor “brings a new action in four years after the firft 
executor’s death, the ftatute of limitations fhall be a bar 
to fuch action ; for tho’ the debt does not become irreco- 
verable, by an abatement of the action after the fix years 
elpis by the plaintiff’s death ; yet the executor fhould 
make a recent profecution, to which the claufe in the 
ftatute, that provides a year after the reverfal of a judg- 
ment, &c, may be a good direction, or fhew that he 
came as early as he could, becaufe there was..a conteft 
about the will, or right of adminiftration ; for the ftatute 
was made for the bénefit of the defendants, to free them 
from actions when their witneffes were dead, or their 
vouchers loft. Trin. Geo. 2. Wilcox v. Huggins. | 

If there be no executor againft whom the plaintiff, may 
bring his aétion, he fhall not be prejudiced, by the ftatute 
of limitations, nor fhall any laches in fuch cafe be im- 
puted tohim. 2 Vern.,695. 

5. Where no jurifdiftion to Jue in, or where hindered. by 
Some authority. It feems agreed, that there .being no 
courts, or the courts of juftice being fhut, is no plea to 
avoid the bar of the ftatute of limitations; as where after 
the civil war an a/iumpft was brought, that the defendant 
pleaded the ftatute of limitations 5 to which the plaintiff 
replied, that a civil war had broke out, and that the.go- 
vernment was ufurped by rebels, which hindered the courfe 
of juftice, and by which the courts were fhut up, and, 
that within fix years after the war ended he. commenced 
his aétion ; and this replication was held ill, for the fla- 
tute being general, muft evork upon all cafes which are not 
exempted by the exception, 1 Keb. 157. 1 Lev, 31, 
Carth. Pelar .2 Salk. gori 

Itis clearly agreed, that the defendant’s being a mem- 
ber of parliament, and intitled to privilege, will not fave 
a bar of the ftatute; becaufe the plaintiff may have filed 
an original without being guilty of any breach of privalege, 
1 Lev. 31; 111, Carth. 136-7. 

It is faid, that if a man fues in chancery, and, pend- 
ing the fale there, the ftatute of limitations. attaches on 
his demand, and his bill is afterwards difmiffed, the mat- 
ter being properly determinable at Common law ; in fuch 

7E cafe 


s 


ae 


tafe the court will preferve the plaintiff’s right, and will 
not fuffer the ftatute to be pleaded in bar to his demand. 
1 Vern. 73 74- 

Jf the ftatute of limitations be pleaded to an a&tion; the 
plaintiff to fave his action may reply, that he had com- 
menced the fuit in an inferior court within thé time of 
limitation, and that it was removed to Weffminjter by 
habeas corpus ; and this fhall be allowed by a favourable 
conftruétion of the ftatute of limitations ; altho’ in ftri&t- 


nefs the fuit is commenced in the court above, when it is 
removed by habeas corpus. 1 Sid. 228. 3 Keb. 263. 
Bevin v. Chapman. 1 Lev, 143. S. C. : Alfo vide 2 


Salk. 424. 

6. Where the fuing ont a writ will fave a bar of the fla- 
tute. It is clearly agreed, that the fuing out an original 
will fave a bar ‘of the ftatute of limitations, and that 
thereupon the defendant may be outlawed ; and that if 
beyond fea at the time of the outlawry, tho’ it fhall be 
reverfed after his return, yet the plaintiff may bring ano- 
ther original by journies accounts, and thereby take ad- 
vantage of his firt writ. Carth. 136. 1 Salk. 420. 3 
Mod. 311. e 

Alfo it is agreed, that the fuing out a /atitat is a fufi- 
eient commencement of a fuit, to fave the limitation of 
time, becaufe the /atitat is the original of B. R. and may 
be continued on record as an original writ. 1 Sid. 53, 60, 
Carth. 233. 1 Salk. 421. 

Alfo it hath been ruled, that to a plea of -the ftatute of 
limitations the plaintiff may reply, that he fued outa 
latitat, and continued it down by a wicecomes non mifit 
breve, without concluding prout patet per recordum ; tor 
the /atitat roll is only for the private ufe of the court, and 
no record, 2 Keb. 46. Bottle v. Wood. 

The fame is law, as to a bill of Middlefex, 

But tho’ the fuing out an original, or Jatitat, will bea 
fufficient commencement of a fuit, yet the plaintiff, in 
order to make it effectual, muf [kew that he hath continued 
the writ to the time of the aétion brought. Carth. 144. 2 
Salk. 420. 1 Lutw. 101, 254. 3 Mod. 33. That the 
attorney’s writing the openings on the writ in his 
_ chambers is fufficient. 1 Sid. 53. 1 Keb. 140. Alfo 
vide Carth. 144. 2 Salk. 420. S. C. 1 Salk. 421. 

7. Where a debt barred by the flatute fhall be faid to be 
revived. It is clearly agreed, that if after the fix years the 
debtor acknowledges the debt, and promi/es payment there- 
of, that this revives it, and brings it out of the ftatute ; 
as if a debtor by promiffory note, or fimple contract, 
promifes within fix years of the action brought that he 
_ will pay the debt; tho’ this was barred by the ftatute, 
yet itis revived by the promife ; for as the note itfelf was 
at firft but an evidence of the debt, fo that being barred 
the acknowledgment and promife is a new evidence of the 
debt, and being proved, will maintain an afumpft for 
secovery of it. 1 Salk. 28, 29. Carth. 470. 5 Mod. 
425, 426. 2 Show. 126, 2 Vent. 151. 

Alfo it hath been adjudged, that a conditional promife 
will revive a debt barred by the ftatute of limitations ; 
as where to an a/umpfit by an executor for goods fold 
and delivered by the teftator, the defendant pleaded the 
flatute, and upon evidence it appeared, that the defen- 
dant within fix years, being applied to by the executor 
for the debt faid, If you prove that I had the goods, I 
will pay you ; which being fully proved at the trial, it 
was held that this conditional promife revived the debt; 
and that tho” made to the executor, after the death of the 
teftator, was fufficient to maintain the ifue; becaufe the 
promife did not give any new caufe of aétion, but only 
revived the old caufe, and was of no other ufe, but to 
prevent the bar by the ftatute of limitations. Carth, 

470. Heylin v, Haftings. 1 Salk.29. S.C. 5 Mod. 425. 
S. C. cited, 

So it hath been held, that æ bare acknowledgment of 
the debt within fix years of the action, is fufficient to re- 
vive it, a prevent the ftatute, tho’ no promife was made, 
Carth. 4 

But if an a palikit affumpfit for goods fold, be brought 
againft four perfons, who plead the ftatute oF limitations, 
and it be found that one of them promifed within fix 
years, there can be no judgment againft him; for the 


the promife, 





LIMI 


contra being intire; it muft be found that they all poe 
miled: 2 Vent. 151. 

It feems to be the dofirine of the courts of equity, that 
if a man by will or deed fubjeét his lands to the payment 
of his debts, debts barred by the ftatute of limitations 
fhall be paid, for they are debts in equity, and the duty 
remains ;- and the ftatute hath not extingwifhed that, tho? 
it hath taken away the remedys 1 Salks 154. 2 Verm 
14. 

TA 3 it hath been ruled in eqnity, that if, a ina has 
debt due to him by note, or a book debt, and has made : 
no demand of it for fix years, fo that he is barred by the — 
ftatute of limitations ; yet if the debtor, or his executor, 
after the fix years, puts out aa advertifement in the Ga- n 
zette, or any other news-paper, that all perfons who 

any debts owing to them, may apply to Jucha plate, and t iha 
they foall be paid; this (tho’ general, and t erefore migh ht 
be intended of legal fubfifting debts only,) yet amounts z 
to fuch an acknowledgment of that debt which was barres 

as will revive the right, and bring it out of the fatwe $ 3 


pit 


again, Abr. Eq. 305. Andrews v. Brown, ETETA 
Of pleading, ; i 


It feems to be admitted, see the ftatute of limitations — 
muft be pleaded po/itively by him that would take ad- 
vantage thereof ; and that the fame-cannot be given in 
evideitce, efpecially in an affumpfit, becaufe the ftatu 
fpeaks of a time paft, and relates to the time of making i 
1 Lev. 111. 1 Sid. 253. and fee Sige 








at. 115s 

But ia debt for rent, upon ail debet pleaded, she 
of limitations may be given in evidence, for ‘the ftatu 
made it no debt at the time of the plea pleaded, the ' 
being in the prefent tenfe. 1 Salk. 278. Per Holt. 

In replevin the defendant pleaded Not guilty De a 
predi infra fex annos jam ultimo elapfos ; and tho’ it 
was urged, that this was the fame with pleading 
pit, and if he did not take, he could not be guilty of the 
detainer ; and if this way of pleading were not alloy ed, s 
the ftatute would be entirely evaded as to this 7 
yet the plea was held ill, becaufe he cught to have a 
JSwered to the detainer, as well as to the taking; al 
thing may be lawfully diftrained, although 
kept ; as by being put into acaftle, &c. by whic 
it could not be replevied. 1 Sid. 81. Arundel v v. 

1 Keb. 279. S. C. eh} 

In trefpafs, for a trefpafs done thirteen years 
the defendant pleads, that infra jéx annos, Fe. non y 
inde culpabilis. Plaintiff replies, that he brought his ac- 
tion fuch a term, and that within fix years before that 
time the defendant did the trefpafs ; and ei 
defendant takes iffue, and is found guilty: An 
held, 1ft, That the defendant’s plea was goo N 
without pleading the ftatute, diy, That the z 
replication was no departure ; altho’ it was objecte 
that he could have replied nothing, but that + : 
der fome of the difabilities, for which there is a fav 
in the ftatute ; for the plaintiff is not tied to the time 
place łaid in the declaration, but may vary fro; it up 
evidence; and fo when the defendant, by his pk 
to a certain time or place, and thereby makes tl 
or place material, the plaintiff may follow him | 
any departure. Raym. 86. 1 Lev. 110. yet 
S. C. Lee v. Raynes. Vide ed Abr. 3 V. tit. 
tion. 

N. B. The King is not ens the general aéts o 
tation; nor ecclefiaftical perfons, for lands belongi oii 
their churches. 11 Rep. 74. If a debt be fet o 
of plea, the ftatute of /imitations may be replied ; 
Strange 1271. A writ of error to reverfe a comn 
covery cannot be brought after twenty years 
right of the plaintiff in error accrued within 
2 Strange 1257. 

Limitation of the Croton, & 
c.8, 12W.3.¢.2. and1& 2 Ann. c. 17. yy 
Ee. are adts for the limitation o f 
it ou proteftant heirs in the 
Crown, 
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Limitation of Gate, In a legal fenfe, imports how | 


tes the eftate fhall continue, or is tather a qualification of 
A limitation is generally ‘by fuch 
And if there 
‘be not a performance according to the frikarien it fhall 
determine an eftate without entry or claim ; which a con- 
It is taken 
as where one doth 
give lands to a man, to hold to him and his heirs male, 
and to him and the heirs female, £c, here the daughters 
fhall not have any thing in it, fo long as there is a male, 


a precedent eitate. 
words as durante vita, quamdiu dum, Sc 


dition doth not. 10 Rep. 41. 1 Infl. 204. 
for the compafs and time of an eftate: 


for the eftate to the heirs male is firt imited. Co. Litt. 3, 
(13; 


duch limitation. Cro. Eliz. 
dimited in a will by plain words; fhall not be afterwards 
made uncertain by general words which follow. Hill. 
23 Car. B. R. Where a devife is to the eldeft fon; upon 
= condition that he pays fuch legacies; and if he refufes, the 
land fhall remain to the legatees: on his refufal, the le- 
~ gatees may enter by way of /imitation. Noy 51. Andin 
‘ all cafes, where after a condition, an intereft is granted to 
a flranger, it is a /imitation. 1 Leon. 269. Cro. Eliz. 
204. It was held by Holt C. J. that the ftatute de donis; 
(13 Ed. 1. c. 1.) ought not to be taken ftriétly ; but all Z- 
mitations within the meaning of it are to be fupported : 
therefore tho’ words of an exprefs condition be not ordi- 
narily conftrued as a /imitation; yet when an eftate is to 
remain over for breach of any condition, which is by the 
= exprefs words thereof, it fhould be intended a Jimitation. 
| Trin. 4 Ana. Lands may be given and limited to one 
in tail, remainder to another, remainder in fee, &c. 
Tho’ a limitation of an eftate cannot begin after the de- 
‘termination of an abfolute eitate in fee-fimple; for that 
would be to fuffer perpetuities to be made, which the law 
abhors. 2 Lill. Abr. 173. Limitations of eftates againtt 
law, creating a new form of inheritance will not be fuf- 
B's to take effect. Fenk. Cent. 82. See Black. Com. 
Iss. 
So aat, Is a word which we often read in the Mo- 
- nafticum, and it fignifies enamelled ; opus de limogia, is 
enamelled work, una crux de opere limoceno, Sc. Monatt. 
3 tom. 
n. A flax plat, where flax is fown.—Et meffiu- 
agium, &ec. cum linario, quod jacet juxta predid. mefjua- 
aS gium. Pat. 22 Hen. 4. par. m. 33- 
“Aincotn, In attaint of a verdi& of the city of Lincoln, 
ihe jury fhall be impanelled of the county of Lincoln, 13 
e 8. 3 Hen. 5. ft. 2. c. 5. 
Lincoiws Jinn Fieivs, To be enclofed by truttees, 
: a may employ artificers, &c. And yearly rates thall 
be made on all houfes there, not exceeding 2s. 6d. in the 
pound: this fquare and back ftreets are to be a diftin&t 
= ward, as to the fcavengers rates and watch ; and perfons 
annoying the fields by filth, to forfeit zos. and affembling 
to ufe fports, or breaking fences, @c. incurs a forfeiture 
p Si levied by ajuftice of peace’s warrant. Stat. 8 Geo, 
2 C. 26. 
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_ Lindestern, A place often mentioned in our antient 


_hiftories ; ; being formerly a bifhop’s fee, now Holy L/land. 

Lineal Contanguinity, Is that which fubfifts between 
- perfons, of whom one is defcended in a direct line from 
the other. 

Lineal Defcent, The defcent of eftates, from ancef- 
“tor to heir, 7.2, from one to another, in a right line. 
Tis peculiar to our laws, that eftates cannot lineally af- 
cend, See Black. Com. 2V. 210. 

—-Aimeal Defcent of the Croton. The crown lineally 
= defends, unlefs otherwife fettled by parliament. On 
ure of lineal defcendants, it goes to the next collateral 
Le of the laft King, provided they are lineally de- 
{cended from the blood royal, untefs otherwife fettled by 
parliament. See Black. Com. 1 V. 194. 
 Aineal Warranty. Where the heir even or may by 
bility derive his title to land warranted, either from 
= orthrough the anceftor who makes the warranty. Black. 
be Com, 27. 301. 

a Linen. No perfon fhall put to fale any piece of doulas 
Pis, &c. unlefs the juft length be expreffed thereon, on 
7 pain to forfeit the fame. 28 H.8. ¢. 4. Ufing means 
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Ifa limitation of an eftate be uncertain, the limitation 
is void; and the eftate fhall remain as if there had been no 
216. But a thing that is 





jacuerit apad, Se, 


whereby linen cloth fhall be made deceitfully, inctir$ 4 
forfeiture of the Znen, and amonth’s imprifonment. . Stats 
1 Eliz. c. 12. Any perfon may fet up trades of drefling 
hemp or flax; and making thread for linen cloth, &ec. 
15 Car. 2, ¢. 15. And linen of all forts made of flax or 
hemp; of the manufacture of this kingdom may be exported 
duty free. 3 Geo. 1. c. 7. Linen made in Great Britaiz 
and ireland being much improved, to extend it farther, a 
bounty of one penny for every yard of fuch linen from 
Ód. to 12d. per jadid a half-penny for each yard, un- 

der 6d. price, is granted on exporting them; payable out 

of a duty laid on foreign cambricks,; by 15 Geo. 2. c- 

2g. Stealing of linen, &c. from whitening grounds or 

drying houfes, to the value of 105. is felony. See Fe- 

lony. Stat. 4 Geo. 2. c 16. By the Stati 17 Geo. 2. cs 

30. Aflixing on foreign linens any ftamp put upon Scotch 

or drija linens; or affixing a counterfeit ftamp on Briti/h or 

Irife linens, incurs a penalty of 5/. By the Stat. 18 

Geo. 2. ¢. 24. for the exportation of foreign linens, under 

the denomination of Briti/h or Irib linens, The ftamp 

mafter is to be {worn to the true execution of his office ; 

and linens to be ftampt, muft be {worn to be the manu- 

facture of Scotland or Ireland, and a penalty of 57. each 

piece is laid on falfe ftamps. And by the Stat. 18 Geo. 24 

c, 25. An additionaal bounty is allowed on the exporta- 

tion of Briti/ and Irifh linens of one half-penny per 

yard, for linens of the value of, from 5¢. to 12d. per 

yard, and 1d. per yard for linens of the value of, from 

12 d. to 1s. 6d. per yard. For duties on linen, fee Star. 

24 Geo. 2. c. 46. 29 Geo, 2. ¢. 15; For encouraging - 
the linen manufactory in Scotland. 24 Geo. 2. C. 31% 

26 Geo. 2, c.20. Bounty on Britif> and Irib linens ex- 

ported, 29 Geo. 2. c. 15; 

Linlithgow, A duty of two pennies Scots upon alé 
there. 9 Geo. 1. ¢. 20. 6 Geo. 2. ci 18: 

HLinfeed. All perfons may import linfeed into this 
kingdom, without paying any cuftom for it. Stat. 3 Geos 
. c. 7. f. 38. How exempt from the payment of the 
two-third fubfidies, 7 Aun. t: 7. 

Liquorice, To what duties liable. 4 W:& M. c. g+ 

aLitera, (from the Fr. Uitiere, or liGiere, Lat. leum) 
Was antiently ufed for ftraw for a bed, even the King’s 
bed.——Petrus A. tenuit, Ge. per ferjeantiam inveniendi 
unum Jervientem cum hambergello per 40 dies; &F inveniend. 
Literam ad lectum Regis, fænum ad palfridum Regis, quando 
Term. Hill. 1 Ed. 2: Litter is now 
and zres caredlatas 


only in ufe in ftables among horfes: 
Mon. Angl: 


litere is three cart.loads of ftraw or Jitter. 
tom. 2. 33- 

Witeratura, Ad literaturam ponere, Signifies to put chil- 
dren out to {chool; which liberty was antiently denied to 
thofe parents who were fervile tenants, without the confent 
of the lord: and this prohibition of educating fons to 
learning, was owing to this reafon; for fear the fon being 
bred to letters might enter into orders, and fo ftop or di- 
vert the fervices which he might otherwife do as heir to 
his father. ——Quilibet cuflumarius tenen, non debet filium 
Juum ad \iteraturam ponere, neg; filiam fuam maritare, finé 
licentia a voluntat. dom. Paroch. Antig. 4or. 

Litere Ad faciendum attornatum pro feta faciend. Reg: 
Orig. 192. 

Hiterw, Canonici ad exercendam jurifdifionem loco fuos 
Ibid. 305. 

Mitere, Per quas dominus remittit curiam Jaam Regi. Ib. 4: 

Literæ, De requefiu. Ibid. 129, See thefe in their 
proper places. 

dLitere folutoziz, Were magical charaéters fuppofed 
to be of fuch power, that it was impoffible for any one to 
bind thofe perfons who carried thefe about them. Bedes 
lib. 4. ¢. 22. 

Literary Property, The property that the author, or 
his affignee, hath in the copy of any work: 

This copy right is proteéted by Star. 8 Ann. c. 195 
But ’tis fuppofed to exift at Common law. In the cafe of 
Millar and Taylor in B. R. Pafth, 9 Geo. 3. it was deter- 
mined (upon folemn argument and great confideration) 
by the opinion of three judges, againft one, that an ex- 
clufive copy right in authors, fubfifts by the Common law. 
A writ of error was brought in the Exchequer Chamber 3 
and the editor (7 M.) believes judgment affirmed, but 

w ithout 


Without argument, See Black, Com. 2 V. 405, 406, 


407. 

Lith of Pickering; In the county of York, viz. the 
liberty, or a member of Pickering; from the Sax: iid. 1. e. 
membrum, 

Litigatoz, (Lat.) A party pleading; that conterds or 
litigates a fuit at law. Lit. Did. 

Litigious. The Jitigiou/nefs of a church; is where 
feveral perfons have or pretend to, feveral titles to the pa- 
tronage, and prefent feveral clerks to the ordinary ; it ex- 
cufes him from refufing to admit any of them, tili a trial 
of the right by jure patronatus, or otherwife. Jent. Cent: 
il. 

Litmus, To what duties liable. 4 W.& M. c. 5. 

Littera, As, zres careéfas litterae, three cart loads of 
ftraw- or litter. Mon. Angl. 2 par. fol. 33. b. 

alittieton, Was a famous lawyer in the days of King 
Edward the Fourth, as appeareth by Staunf. Prer. cap. 
zı. fol.72. he wrote a book of great account, called 
Littleton s Tenures. 

Liverpooic, For building a church there, and lighting 
the ftreets, €%c, «21 Geo. 2. Ce 24. 

Livery, (Fre livre, i. e. infigne geffamen, or liverer, 
i.e. tradere) Hath three fignifications. In one fenfe, it 
is ufed fora fuit of clothes, cloak, gown, hat, &c. which 
a nobleman or gentleman gives to his fervants or followers, 
with cognifance or without; mentioned in 1 R. 2. c. 7. 
and divers other ftatutes: and formerly great men gave 
liveries to feveral, who were not of their family, to en- 

* gage them in their quarrels for that-year ; but afterwards 
it was ordained, that no man of any condition whatfo- 
ever, fhould give any livery, but to his domefticks, his 
officers, or counfel learned in the law. By 1 R. 2. it 
was prohibited on pain of imprifonment ; and the 1 Hez. 
4. c.7. made the offenders liable to ranfom at the King’s 
will, @c, which ftatute was farther confirmed and ex- 
plained anno 2: 7 Hen. 4. and 8 Hen. 6..c. 4. and yet 
this offence was fo deeply rooted, that £d. 4. was obliged 
to confirm the former ftatutes, and further to extend the 
meaning of them, adding a penalty of 5 /. to every one 
that gives fuch livery, and the like on every one retained 
for maintenance either by writing, oath, or promife, for 
for every month. 8 Ed. 4, c. 2. But moft of the above 
ftatutes are repealed by 3 Car. 1..c..4. -Livery in the 
fecond fignification, was a delivery of poffeffion to thofe 
tenants who held. of the King in capite, or knights fer- 
vice; as the King by his prerogative hath primer /eifin of 
all lands and tenements fo holden of him. Sraundf. 
Prerog.12, Inthe third fenfe, livery was the writ which 
lay for the heir of age, to obtain the poffeflion or feifin of 
his lands at the King’s hands. F. N. B. 155. By the 
ftatute 12 Car. 2. c. 24. All wardips, liveries, Sc. are 
taken away. 

Livery of Seifin, (liberatio feifine) Is a delivery of 
pofieflion of lands, tenements and hereditaments, unto one 
that hath a right to the fame; being a ceremony in the 
Common law ufed in the conveyance of lands, &c. where 
an eftate of fee-fimple, fee-tail, or other freehold paffeth. 
Bra&. lib. 2. cap.18. Weft. Symb. par. 1. lib. 2. And 
it isa teftimonial of the willing departing of him who 
makes the /ivery, from the thing whereof the /iwery is 
made; and of the willing acceptance of the other party 
receiving the /ivery; firt invented, that the common 
people might have knowledge of the.pafling or alteration 
ofeftates from man to man, and thereby be better able to 

- try in whom the right of poffeffion of lands and tenements 
were, if the fame'thould be contefted, and they fhould be 
impanelled on juries, or otherwife have to do concerning 

the fame. Weft. Ibid. This livery may be made of a 

houfe, lands, or any thing corporeal; but not of incor- 
poreal things. Where a houfe and lands are conveyed, 
the houfe is the principal, and the lands acceflory; and 
therë the viverp mut be made, and not upon the land, 
z Rep. 31. 4 Leon. 374. A 


Of livery and feifin there are two kinds, 
A livery in deed, 


and 
Livery in law. 


| the remainder is void, becaife there is not any 


| made livery after Michaelmas; this was adjudged — 





2 : ; : FES. 

Livery in deed, is when the feoffor taketh the ring of the 4 
door, €c. and delivereth the fame to the feoffee, in the 
name of feifin: 1 Inff. 48. 6 Rep. 26. And diveryin — 
deed may be either by words, and fome folemn act; orby 
words without any folemn att, if the feoffor and feoffee 
are onthe land: Wood's Infl. 237. Be ies 

Livery in law, is when the feoftor himfelf being in view 
of the houfe or land; faith to the feoffee, after delivery of 
the deed; 7 give to pou yonder land, &c. to you and your heirs, ~ 
go into the Jame and take poffeffion actordingly: now if the’ 
feoffee enters on the land, during the life-time of the 
feoffor; it is a good feoftment and /ivery. 1Inft. 48, 52, 
If a deed of feoffment be delivered upon the land; inthe 
name of feifin of all the lands; it will be a good i i : 
and feifin; but the bare delivery of a deed upon the land, 
though it may make the deed, it fhall not amount to livery 
and feifin, without thofe words. i Inf. 52, 181. Ifone 
makes a feoffment to four perfons, and /ei/in is delivere Moni. 
three of them, in the name of all; the efate is vefted in — 
all of them. 3 Rep. 26. Andif lands lie in divers places. y 
in one county, livery and feifin in one parcel in one place, 
in the name of the reft is fufficient; though if the lar po 
lie in feveral counties, itis otherwife ; for then livery ant 1 
Jeifin muk be in every county. Lit. 61. DESAN i 



















Precautions to be taken. == eet) i 

No perfon ought to be in the houfe, or upon the land, 
when /ivery is made, but the feoffor and feoffee; all others — 
are to be removed from it: if the leffor, feoffor makes — 
livery and Jeifin, the leflee being upon the land contra- — 
dicting it, the /iwery is void. Cro. Eliz. 321. A leffor — 
enfeoffed a ftranger, and came to make livery and fi 
the leffee’s wife being in the houfe, the leffor enters, a 
by force turns the wife into the backfide, which was part 
of the land let, and then he makes /ivery in the houfe, ih — 
the name of all the lands let; as the woman was remain- 
ing all the while upon the land, and contraditing the 


























livery, the livery was held void: but if the had volun- 
tarily gone out of the houfe, upon part of the land; or a 
the leffor had turned her into the ftreet, fo that fhe had 
not been upon any part of the land; it had been p dod, 


Dalif. Rep. 94. high sa 


Of enfeofing, or making of feoffments, Sc. and the operati 
of livery and feifin. aiik 
If a man agrees with me to make a feoffment up 
dition, and after makes a charter of feoffment 
any condition, and then makes /iwery and jeifin, 
formam charta, this is abfolute without any ¢ 
for the /ivery is not made according to the agree 
according to the charter, 34 4f. 1. But if 
enfeoffs another, as a fecurity for the payment of 1 
and afterwards makes /ivery of /eifin, to him and } 
generally; the eftate hath been holden to be upon 
dition, fince the intent of the parties was not cha 
but continued at the time of the verj. 1 
And where a charter of feoffment is made, 
deed there is no condition ; but when the feof 
make livery of eifin to the feoffee, by force of 
he, expreffing the eftate, makes livery of /eifin, up 
dition, the feoffment is of force as if it had 
made, Lit, Sect. 359. 2 Danv. Abr. 13.* | 
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MONE 
Ey 
Of leafes, Se, and livery 
A man makes a leafe for years, remaindet to 
for life, in tail ot in fee: here livery and fife 
muit be made to the leffee for years ; without wh 
thing paffeth to him in remainder, it Being for the 
of him in remainder, and not the leffee, who hath 
term: and if the leffee entereth, before livery and yis 
made to him, the /ivery thall be void. Zit.60. 1I» 
Wood's Infi. 238. A leafe for years is granted to 4. 
with remainder to his right heirs, whereon Avery i 


ee, who can prefently take by the fiery; an 
very ought to have its operation prefently. 4 
There was a leafe made to 4 man and his wife, 
daughter ; to hold from Michaelmas next, and the 
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‘being made by the leffor himfelf; but it had been other- 
wife, ifit had been’ to be done by attorney. or if the lel- 
for had made livery before Michaelmas. 2 Roll. Rep. 109. 
“Leafe for twenty years toa man to commence from a time 
palt; and after the expiration of the faid term, then to 
“tim and his wife, and their fon, for their lives, and the 
“longen liver of them, with a letter of attorney to make 
livery and Jeifin, ec. It is a-good leafe for years, with 
‘remainder for life, if ‘Uiwery and Je:fin be‘made by the at- 
“torney at the time of executing thé leafe; but if the //- 
‘wery and ‘feifin be made by the attorney fome time after- 
¥ rds, in tuch cafe it is faid the Livery is void: Moor 14. 
A man may makeaa letter of attorney to deliver ‘/ei/in by 
force of the deed, which may be contained in the {ame 
‘deed; and a letter of attorney may be likewife made to 
receive livery and feifin. 5 Rep. gi. 1 Inft. 49, 52. 
© | > Ofthe manner of making livery, &c. 
= + The manner of making livery of Jeifin is thus: the’ par- 
- ‘ties to the deed, prantor and grantec, or the attornigs by 
_ ‘them authorifed, come to the door of the houfe, or fome 
_ ‘part of the land; and there having declared the caufe of 
their meeting, in the prefence of witnefles, they read the 
deed or ‘the contents thereof; and if by attorney, the 
power of attorney; and then, if it be a houfe they take the 
ring, latch or key of the door, (all the people being out 
of the houfe,) or if it be land, a clod of earth, and a 
twig or bongh of one of the trees thereon’; and the fame 
_ sing or key, clod, &c. with the deed ‘they deliver to the 
1- grantee or his attorney, faying.the'ufual words, wiz. I 
| A.B. do hereby deliver unto you C: De pofeffion and feifin of 
this mefuage or tenement, &c. To hold to you, your. heirs and 
` affigns, according to the true intent and meaning of this inden- 
_ ture, &c. And afterwards, if it þe a houfe, the grantee, 
8%. enters firt alone, and shuts the door; and then 
he opens it, and lets in others. Accomp. Convey. 2d edit. 
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a, Livery and feifin indarfed on the deed. 


J A Emorandum, That on the day, &c. full poffeffion and 
Seifin was had and taken of the meffuage or tenement, 
7 I Hisn i within granted, by A. B. one of the attornies 
in named, and by him delivered over unto the within 
named C.D. 'To Hold to him, his heirs, &c. according 
to the contents, and true meaning of the within written inden- 
‘ture, in the prefence of, &c. 
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-= -fore the e/heator, it was found that nothing was held of 
ie King ; then he was immediately commanded by writ, 

‘put from his hands, the lands taken into the King’s 
ands, Srat. 29 Ed. 1. 28 Ed. 3. ¢. 4. Vide Ouffer le 
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in France, Se, Accounts are kept by this money in 


4 K ~ Lovtters May be imported by natives or foreigners, 
= andin any veffels, notwithftanding 10 & 11 W. 3. ¢.24. 
= -1Geo. 1. flat. 2. ¢. 18, No perfon fhall, with trunks, 


hoop-nets, éc. take any /od/ers on the féa-coak of Scor= 
land, from the ift of June to the 1ft of September yearly; on 
pain of 5 /. to be recovered before two juftices. Stat. 9 
Gea. 2. 66.33% 

Local, (localis) Tied or annexed to a certain place: 
Real adions are local, and to be brought in the county 
where the lands lie ; but a perfonal action, as of trefpafs 
or battery, &c, is tranfitory, not Joca/; and it is not ma- 
terial that the a€tion should be tried, or laid in the fame 
county where the fact was done; and if the place be fet 
down, it is not needful that the defendant fhould traverfe 
the place, by faying he did not comnit the battery in the 
place mentioned, Jc. Kitch. 230. A thing is local that 
is fixed to the freehold. bid. 180. See Adtion. 

ALcebiman. In the ile of Man, the sockman is an officer 
to execute the orders of the governor, much like our 
under-theriff, King’s Defcript. ifle of Man 26. 

Lockfon ibers. To deitroy any fluice or lock ona 
navigable river, is made felony, to be punifhed with 
traniportation for feven years, by 1 Geo, 2: c. 19. And 
by 8 Geo. 2. c. 20, it is made Pisay without bênefit of 
clergy, and the offender may be tried, as well in an adja- 
cent county, asin that wherein the act is committed. 

Loculus, Signifies a coffin, Cujus corpus in loa 
culo plumbeo tranflatum eff. Sim. Dunelm, c. 6, 

Locus in quo, The place where any thing is alledged 
to be done in pleadings, Gc. 1 Salk. 94. 

Locus partitus, Is a divifion made between two towns 
or counties, to make trial where the land, or place in 
queition, lieth, Flet. lib. 4. cap. 15. 

Locutoziuin, The monks and other religious in mo- 
nafteries, after they had dined in their common hall, had 
a withdrawing room, where they met and talked together 
among themfelves, which room for that, fociable ufe and 
converfation, they called Jocutorium, è loquendo ; as we call 
fuch a place in our houfes parlour, from the Fr. parler + 
aad they had another room which was called Jocutorium 
forinfecum, where they might talk with /aymen, -Walling. 
25rd ¥ 
ALode-inanage, Isthe hire of a pilot, for conducting a 
veffel from one place to anothet. Cowell. ‘The pilot re- 
ceives /odmanage of the mafter for conduéting the fhip 
up the river or into port ; but the /oad/man, is he that un- 
dertakes to bring a fhip through the haven, after brought 
thither by the pilot, to the key or place of difcharge : 
and if through his ignorance, negligence, or other fault, 
the fhip or merchandife receive any damage, action lies 
againft him at the Common law. Roughton, fol. 27. 

ALovezinerege, Mentioned in the laws of Oleron, is exe 
pounded to be the ‘kill or art of navigation. Cowell. 

HLode-(hip, A kind of fifhing-veffel, mentioned in State 
‘31 Ed. 30 cap. 2. : 

ALodgers and Lodgings, Stealing furniture from lodg- 
ings, felony, 39 4 W. & M. c.g. Houtholders, not 
giving an account of their lodgers, to affeffors of the land- > 
tax, to forfeits 7. 30Ge0.2. c¢. 3. 

Logating, An unlawful game, mentioned 33 H. 1. cs 
g. now difufed.. 

ZLogia, A little houfe, lodge or cottage. Mon. Angl. 
tom. 1. pi 400. 3 

Logiwood, (lignum tinctorium) Is wood ufed by dyers 
brought from foreign parts; prohibited by Stat. 23 Eliz. 
c.9- But allowed tobe imported by the 14 Car. 2. ¢. 11. 
See Dyers. 

Loith, or Lopch Fih, A large North fea-fifh, mena 
tioned in Stat. 3 Ed. 3. flat. 3. cap. 2. Vide Lobbe. 

ALollaros, Had their name from one Walter Lollard, a 
German, at the head of them, who liyed about the year 
131%. And they were certain hereticks, (in the opinion 
of thofe times) that abounded here in Exgland, in the reigns 
of King Edw. 3. and Hen. 5. whereof Wicklif was the 
chief in this nation. Stow’s Annals, 425. Spot/wood, in 
his Hiftory of Scotland, fays, The intent of thefe Lollards 
was to fubvert the Ghriftian faith, the law of God; the 
church and the realm ; and {o faid the Stat. 2 Hen. 5. ç: 76 
But that ftatute was repealed 1 Ed. 6. c. 12. Several dẹ- 
crees were made by our archbithops, againft thofe /e@arif's, 
as well as ftatutes; and the high fheriff of every county 
was antiently bound by his oath to fupprefs them, 3 Inf. 
41. 
TTR 
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Wollardp, The do&rine and opinion of the Lollards 
1&2P.&M. c. 6.———Rogerus Acton miles pro pro- 
ditione E&F Lollardia diffrahatur G fufpendatur, & fic fu/penfus 
pendeat ad voluntatem Regis. Middlef. Plac. Hill. 1 Hen. 


5 Rot. 7. Sce Black. Com. 4 V. 47. 
Lombards. ‘The company hall be anfwerable for their 
debts. 25 Ed. 3. feat. 5. ¢. 23 


Lombe (Sir Thanas, 5 How ee alge: for difcover- 
ing the art of making, and working, the three capital, Jra- 
lian engines, for making organzine filk. 1 Geo. 2. c. 8, 

Hondon, T'he metropolis of this kingdom, formerly 
called Augufta, has been built above three thoufand years, 
and flourifhed for fifteen hundred years, Its exchange, 
where merchants of all nations meet, is not to be equalled; 
and for ftatelinefs of buildings, extent of bounds, learning, 
arts and fciences, traffick and trade, this city gives 
place to none in the world. ‘Stow. It. is divided into 
twenty-fix wards, over each of which there is an alder- 
man ; and is governed by a Jord mayor, who is chofen 
yearly, and prefented to the King, or in his abfence to his 
Juftices, or the barons of the Exchequer at Weftminfter. 
Chart. K. Hen. 3. ‘The lord mayor of London, for the time 
being, is chief juftice of gaol delivery ; e/cheator within 
the liberties, and dailiff of the river Thames, &c. He is 
a high officer in the city, having all courts for diftribu- 
tion of juftice under his jurifdiction, viz. The court of 
huflings, foeriff’s court, major’s court, court of common 
council, &e. 2 Inf. 330. King Hen. 4. granted to the 
mayor and commonalty of London the affe of bread, beer, 
ale, &c. and victuals, and ‘things faleable in the city. 
In London every day, except Sunday, is a market overt, 
for the buying and felling of goods and merchandife. | 5 
Rep. 85. But no perfon, not being a freeman of London, 
fhall keep any fhop or other place to put to fille by re- 
tail any goods or wares, or ufe any handicraft trade for 
hire, gain or fale within the city, upon pain of forfeiting 
s/, 8Rep.124. And perfons making ill and unfervice- 
able goods in London, the chief officers of the company 
may feize and carry them to the Guildhall, and have the 
goods tried by a jury; and if found defective, they may 
break them, Oe Trin. 34 Car. 2. B.R. A perlon 
mutt be a freeman of London to be intitled to carry on 
merchandife there. Chart. Car. 1, Where a woman 
exercifeth a trade in London, wherein her hufband doth 
not intermeddle, by the cuftom fhe fhall have all advan- 
tages, and be fued as a feme fole merchant: but if the 
hufband meddle with the trade of the wife, or carry on the 
fame trade, it is otherwife. 1 Cro. 63. 3 Keb. goz. 
There are three ways to be a freeman of London; by 
Jervitude of an apprenticefhip; by birthright, as being 
the fon of a freeman : and by redemption, i. e. by order 
of the court of aldermen. Thid. 126. 4 Mod. 145. 
The cuftoms of London are againft the Common law, and 
made good by parliament. 4 Inf. 249. But to fet fort 
a cuftom or ufage in the city of London, it muft be fai 
antiqua civitas, or it will not be good. 2 Leon. 99. 

By Magna Charta the city of London fhall have all their 

antient ufages, liberties and cuftoms, which they have 
ufed to enjoy; and they are confirmed to them by aa 
ftatute. 9 Hen. 3. ¢.9. and 2W.& M. fef-1. 
And there is a cuftom in London ta punifh by aon 
in the mayor’s court, in the name of the common ferjeant 
of the city, affaults on aldermen, and affronting language, 
&c. Farrel. Rep. 28, 29. Upon the cuftom of London 
concerning the payment of wharfage, Gc. by every free- 
man to the corporation, the trial fhall not be by the 
mouth of the recorder, as cuftoms generally are, but by 
the country, and a jury from Surrey adjoining. Moor, 
cap. 129. An arreft may be made in London on the 
plaintiff’s entering his plaint in-either of the counters, and 
a ferjeant of London need not fhew his mace when he arrefts 
one: and the liberties of the city extend to the fuburbs 
and Temple-Bar. Jenk. Cent. 291. 

The mayor of London is to caufe errors, defaults, and 
mifprifions theré to be redreffed, under the penalty of 
1000 marks ; and the conftable of the Tower fhall execute 
procefs againft the mayor for default, &c. 28 Ed. 3. 
cap. 10. Citizens and freemen of London may recover 
debts under 405, in the court of requefts at Guildhall, 
commonly called the court of confcience. 1 Fac. 1. c., 


.{ 14. 










Jeq. and Black. Com. 3 V. 80. 
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5 Hac. Tt, BGs 4 GA Ceres, hae “Biter the Bre 
of Phan a judicature was erected for determining dif- $i 
ferences relating to houfes burnt; and feveral rules were 
laid down for rebuilding the city, the feveral i 
lanes, &c. The lord mayor and aldermen were to 
out markets: the number of parilhes and churches 1 was. 
afcertained, and a duty granted on eoals for rebuilding — 
of the churches, Se 19 Car. 2. cap. 23. and. 22 Car. 25 
cap. 11. And the tithes of the parithes in Londen, the 
‘churches whereof were burnt, were appointed 5 nonelefs 
than 100/. per annum, nor above 2001, per annum tobe 
aflefled, and levied quarterly. 22 € (23 Car. 2, eah 





The lord mayor, &c. is impowered to appoint peti 
to fet out the manner of paving and pitching the ftreets ~ 
of London; and alfo of drains and fewers, and to impofe a 
a tax upon houfes for maintenance thereof, 22& 23 
Car. 2. c. 17. Scavengers are to be elected in London, 
and within the dil/s of mortality, in each. parith, by the gee 
conftable, churchwardens, ége. to fee that the flreets 1 


VAS 


kept clean; and houfekeepers are to fweep and clean 
the ftreets every Wedne/day and Saturday, unden Sede 
2 W. SM. fof. 2.¢. 2. Perfons authorized by she lord 
mayor, aldermen and common council of ana 
have the fame power in London and liberties ‘hereof, 

commiflioners of fewers have in any other county or 

7 Ann, cap. 9. Commiffioners are appointed for oe 
plying the city of London with water from the river Thames, 






&c. And cafting filth into water-courfes, incurs 405. 
penalty. 8 Geo. 1. ¢. 26. But wide the late spaying r 
atts. 


By a ite ftatute, for regulatin BR Tr t 
ay it is ordained, That” RAEE of Seal ht 
common council men, are to be by freemen hou 
paying fcot and lot, and having houfes. of the value oe He 
10/. a year; and none fhall vote at eleétion of members 
of parliament, but liverymen that have been twelve months - 
on the livery, and who are not difcharged 4 fiom pay- 
ment of tåxes, or thofe who have received any alms, Se. 
And freemen of London may difpofe of their perfonat ef 
as they think fit, notwithitanding the cuftom of the « 
but the act mentions fuch as fhould be made free a 
a time, and others before unmarried, Ge a x 
18. By-law to confine brewers to certain hours | carry 
out their drink, good. z Strange 1085. Appren tices ie 
rolled before the chamberlain, may be aCe 
tices where they live. 1 Strange 663. The child ofa 
freeman when of age, may, in confideration of a prefent 
fortune, bar herfelf of her cuftomary part. 2 Stra 
947. An agreement on marriage, that the hufb 
take up the freedom of London, binds the diftributi 
his effects. 1 Strange 455. ai 

In Trinity term 35 Car. 2. a quo warranto iffued agai 
the lord mayor and citizens of London; on which ju ; 
ment was given in B. R. that the charter and fr: r 
the faid city fhould be feifed into the King’ s hand as for- 
feited ; but by 2 W. & M. Jef. 1. c. 8. the faid ju near 
was severed and made void, and all officers a 
nies were reftored, (ic. ` See Cuffoms of London, 
Lamps, EEN Orphan, &c. mt 

As to the courts of London, fee farther 4 Inf. 247, 

As to its cuitoms, Bla 
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Com, 1. 75,76. 2V. 517, &c. As to its franchiles, 
„Black. Com. 3 V. 264. 4 V. 417. j sey 
London Aflurance, See Dnlurance. 


Wongelius, Is a word ufed in Thorn’s Chronicle, 
fignifies a coverlet. Cowell. i 

Longitude of a place, In geography, is an arch of 
equator intercepted between the firk meridian, | and | 
meridian pafling through the propofed place; which i 
always equal to the angle at the pole, formed by | the: 
meridian, and the meridian of the place, ie 

The firft meridian may be placed at pleafare, | I 
through any place, as London, Paris, Teneriff, Èc. bt 
with us, it is generally fixed at London ; and the degrees 
longitude counted from it, will be either ealt, or wel 
according as they lie on the caf or He, fide oft that, 
ridian. 
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ý 
-the latitude we learn the diftance north. or youth, fo by 
knowing ithe longitude, we know the diftance from any 
given place, ea/? or wef ; allowing for the difference of a 
degree of longitude at the eguator (or middle of the globe) 


and at the artic circle, &c. 
The longitude is, as before defcribedy in other words, 


Lotherivite, or Lepertwit, Is a liberty or privilege tö 
take amends of him that defileth your bond-woman with- 
out licence, Ra/ffall’s Expofition of Words; fo that itis art 
amends for lying with a bond-woman. Covell 

Lotteries, In late reigns feveral ftatutes have been 
made for raifing money for the ufe of the government, by 


the diftance of a place, ea/ or weft, from that imaginary | way of lottery, and the fubjeéting duties on beer and ale; 


i line drain from xorth,to /outh, thro? a place fixed on for 
: that purpofe, and called the firit meridian, »7..¢..the me- 
ridian, or boundary from whence we reckon, ea/ or wef ; 


malt, paper, (c. for the repayment thereof: As thes & 
6 W. 3+ cs 7. to raife one million; by 1o/. tickets, and 
| the fortunate adventurers to have annitities; c. The 10 


‘fo that by afcertaining the latitude and longitude of a |Ana. cap. 1g. for raifing two millions at 6 per cent. in- 


- place, it’s djtuation on ithe naturalor artificial globes with | 
_ refpect to all other places, is known. 
For the difcoy ery of the /ongitude.at fea, the Lord Ad- 


- „mirål and feveral others are appointed commifioners, to | 


receive propofals, zc. and if they are-fatisfied of the pro- 
-bability of duch difcovery,. the.commiflioners of:the navy 
have power to make bills for any ium not exceeding 
2000 /. to make thé experiment ; ‘and \the: firfhdifcoverer 
of a method for finding the /ongitude, is intitled to a-re- 
ward of 1030007.: if he determines the fame to one degree 
, ofacircle, 15,000/. if to two. thirds. of that diftance, 
and 20,0001, if to one half of a degree, to be paid by 
othe treafurer of the navy. 12 dan. Sef 2. c. 15. The 
commiffioners for difcovering the longitude, may apply 
part of the 2000/. ordered for experiments, to be laid out 
in making a furvey, and fixing the Jongitude and latitude of 
the chief ports; and headlands, of our coaits, for rendering 
the difcovery at fea ufeful. See Star, 14 Geo. 2. ¢. 39. 
26 Geov2. cs 25. 
 Foqueia, An imparlance. Bervus de S. debe zo's. 
pro habenda loquela in curia domini Regis contra Will. de 
P. Rot. Pipe 2 Johann. Linc. And loguela fine die, wasa 
‘refpite in law to an indefinite time. Paroch. Antig.. 
EN e N, 
< IoD, (Dominus) Is a word or title of abe di- 
-verfly ufed, being attributed not only to thofe who areno- 
ble by bitth'or creation, otherwife called Lords of Parlia- 
_ment, and peers of the realm ; but to fuch, fo called, by the 
curtefy of England, as all the fons of. a duke, and) the 
eldeit fon of an earl; and to perfons honourable: by. of- 
fice, as the Lord Chief Juftice, &c. and fometimes -tò a 
private perfon, that hath the fee of a manor, and.confe- 
~ quently the homage of the tenants within his manor; for 
by his tenants he is called Zord. In this laft fignification, 
itis moft ufed in our law books ; where it is divided into 
Lord Paramount, and Lord Mefne; and F ery Lord, Fc. 
oR Nat. Br, 79. See Nobility, Parliament, Peers. 
dod Pigh Pomiral. See dmiral. 
| og in gtofs, F. N. B. Sol. 3 Is he that is Jord, 
having no manor, as the King in refpe&t of his Crown, 
Ibid. fol. 5. and fol. 8. there is a cafe wherein a private 
= man is Jord in grofs, viz. A man makes a gift in tail of 
_ all the land he hath, to hold of him, and dieth; his 
heir hath but a feigniory in grofs. 
ord of amanoz. See Copyhold. 
Word and Waffal. In the time of the feodal tenures, 
the grantor of land was called the proprietor, or lord; 
= being the perfon who retained the dominion or ultimate 
= property of the feud or fee: and the grantee, whohad only 
_ the ufe of poffeffion, according to the terms of the grant, 
was filed the feudatory or vafal, which was only ano- 
ther name, for the tenant or holder of the lands; though, 
on account of the prejudices we have juftly conceived a- 
inft the doétrines, which were afterwards grafted on this 
4 Tien, we now ufe the word vafal, opprobrioufly, as 
= fynonymous to flave or bondman, Black. Com. 2V. 53. 
Loe Jods Warchers, See Wales. 
— Lopimers, (Fr. Lormiers, from the Lat. lorum) Is one 
of the companies of London, that make bits for bridles, 
= fpurs, and fuch like {mall iron ware, mentioned in the ftat. 


ie cenit. EA 
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‘Lofinga, Signifies a flatterer, or fycophant. And God- 
win, writing of the Bifhop of Norwich fays of Bifhop Her- 
y bers ; ‘gl in oe efid monftrum genitore lofinga.. Brompt. 

a 
ars k abutan. or duty. See Scot: 
 Jbot or Loth, Is the thirteenth dith, of lead in the mines 
i ist erbyfbire, which belongs tothe King. Efcheat. Ann. 
eo ls 
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tereft. Ther Geo. 1. c.1, to raife and complete 1,400,000 /. 
The 5 Geo. P ¢. 4, for raifing the fum of 500,000 / by 3 /. 
tickets; and annuities of 4/. per cent. to the fortunate. 
The 7 Geo. 1: ‘cap. 20. for railing 700,000/.-by lotterys 
| tickets atuo/. each. And the 8 & 9 Geo. 1; to raife the 
like fum; ée. The 12 Geo.a. c. 2. to raife one million, 
the higheft benefit of fortunate adventurers, to be 20,000 /; 
and blanks of 10/, tickets'to have 7/7. 105. attended with 
annuities at 3/. per cent. And the 4 Geo, 2. cap. 9. for 
raifing 1,200.000/. by way of /ottery on the fame condi+ 
tions, &%c. © Thefe lotteries are publickly drawn by com 
miffioners appointed ; and the annuities, and interett for 
prizes and blanks, are paid tillredemption by parliament, 

By the 8 Geo. 1. c. 2. for fuppreffion of private lotteries, 
no perfon- fball fet up or keep any office of fales of houfes; 
lands, plate, goods, éc. for improvement of {mall fums 
of money, or expofe to fale any houfes or goods by 
way of lottery, lots; tickets or numbers, or publifh pro+ 
polals relating to the fame, ec. on pain of forfeiting 500/. 
And adventurers in fuch fales to forfeit double the 
fum contributed. Perfons keeping offices, of places for 
fuch fales of houfes, or goods, Ue. by way of lottery; 
cards or dice, and any game to be determined by the lot 
or drawing, or by any machine or device of chance ; and 
publithing propofals, or delivering out tickets to that end; 
thall forfeit 200 /. being convicted before a juftice of peace, 
leviable by diftrefs, ĉc. And juftices refufing to do what 
is required, are liable to 10 /. penalty, by 12 Geo. 2. c. 28: 
No perfons fhall fell the chancejof any ticket, in a publick 
lottery, for lefs than the whole time of drawing į nor any 
fhares therein, or receive money on confideration of rei 
payment, if tickets prove unfortunate, ‘égri on forfeiture 
of treble the fum received; to be recovered in the courts 
at Wefiminfter, &c. See 5 Geo. v. ¢. 9. Laws againit 
private /otteries extended to Ireland. 29 Geo. 2. ci 7. 30 
Geo. 2.90.5. “See 6 Geo. 2. c. 35. 16 Geo. 20% co 13% 
12 Geo. 2. ¢c. 28. 28 Geo. 2. ¢.15. And 29 Gesi 2. ¢. = 
See 'alfo Gaming, and Black. Com. 4V. 168. 

Lobe, Provoking unlawful love, was one /pecies of rh 
crime of witchcraft, punihable by ftatute 1 Jac. 1. cape 
T2: 

dLourcurdus, A ram or bell-wether. Cowell. 

Lourgulatp, Is the cafting any corrupt or poifonous 
thing in the water, which was /owrgulary, and felony ; 
and fome think it a corruption of burglary, Stat. pro Stra- 
tis London. Anno 1573. 

ALotobellers, Are fuch perfons as go out in the night- 
time with a /ight and a bell, by the fight and noife where- 
of birds fitting upon the ground become ftupified, and fo 
are covered and taken with a net: ‘The word is derived 
from the Sax. ow, which fignified a flame of fire. Antig. 
Warwick, p. 4. 

ALotobote, A recompence for the death of a man, killed 
in a tumult, or, as we fay, by the mob. — Cowell. 

Audi pe Wege g Begina, Playing at cards, fo cal- 
led, becaufe there are Kings and Queens in the pack. 
Cowell. 

Auminare, A lamp or candle; fet burning on the altar 
of any church or chapel; for the maintenance whereof 
lands and rent-charges were frequently given to parish 
churches, &c. Kennet?s Gloff: 

dLunatich, Isdefined to be a perfon, who is fometimes of 
goodand found memory, and underftanding, and fometimes 
not: aliquando gaudet lucidis intervallis; And fo long as 
he hath not underftanding, he is Nox compos mentis. Asa 
lunatick, without memory, under{tands not what he does : 
in criminal cafes, his acts fhall not be imputed to him ş 
unlefs he kill or offer to kill the King, when by our old 

booke 
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books he might be guilty of treafon, and punifhed as a 
traitor; though this is contradiéted by the late opinions. 
1 Inf. 247. 3 Inf. 46. HiP. C. 10, 43. And it is faid, 
if one who has committed a capital offence, become /una- 
tick and non compos before conviction; he fhall.not be tried ; 
and if after conviction, that he fhall not be executed. 1 
Hawk. P.C. 2. Whilft a man is /unatickh, and he doth a 
criminal act, it is his madnefs, and not his intention, which 
js the caufe of the action, and agus nan facit reum, nifi 
mens fit rea; and for that reafon, his punihhment could not 
be an example to others. Plowd. 19. 1 Jnft. 247. But 
he who incites a.madman or /uzatick to do a murder, or 
other crime, is a principal offender, and.as much punifh- 
able as if he had done it himfelf.. H.-P, G..43. Keyl. 


By the ancient Common law, a dangerous madman may 
be kept in prifon, till he recovers his fenfes. o Bio. Coron. 
1o:. And by alate flatute, Junaticks or madmen. wander- 
ing may. be apprehended by .a juftice’s warrant, and locked 
up and chained if neceffary ; or be fent.to theirlaft legal 
fettlement ; and two juttices, by order, may-charge thejr 
eftates for their maintenance, &ic.\ Siat..1.2 Ann. Sef: 2. 
¢. 23. A lunatick cannot lawfully promift or contract for 
any thing; and the grants (of Junaticks and infants are 
parallel.- 1. Inf. 247. 3 Mod. 301. Every deed made 
by a dunatick, who is non compos, is voidable; though a 
funatick, himfelf, making a purchafe, if he recovers 
his memory, he may agree to it, and afterwards his 
heir cannot difagree to.it: but otherwife his deeds may 
be avoided by his heir; except he levy a fine, or do any 
other a& of record, ce. Lit. 405, 406. 4 Rep. 126. 
The deed of a ueaticd fhall not be avoidable by himfelf ; 
for he fhall not be allowed to work his own difability, by 
making himfelf a madman. .4 Rep. 124. In equity a 
lunatick may be relieved again{t his own atts; and where 
a purchafe has been obtained of him, at an under-value, or 
he hath made a fettlement, éc. the deeds, fines, €c. 
in fuch a cafe, have been fet afide, on a bill brought 
by the /uzatick and his committee. 2 Vern. 678. Abr. 
Ca. Eq. 278, 279. If a lunatick fue an action, it muft 
be fued in his own name; and if an action be brought 
againft the /uzatick, he is to appear by attorney, if of 
full age, and by a guardian, if under age. 1 Inf. 135. 

There are commiffions of lunacy, iffued out of the Chan- 
eery, to examine whether the perfon be /unatick or not; 
and to make inquefts of his lands, &c. ‘Though if lands 
are feifed by the King, by virtue of a commiffion of Ju- 


nacy, and he grants the cuftody of the lunatich, fine computo- 


reddendo ; if he afterwards is of found: memory, he fhall 
Bave an actionof account for the profits. Dyer 25. The 
King hath the guardianfhip of the lands of Junaticks ; but 
not the fole intereft in granting, and the cuftody of their 
lands or bodies; as he hath of żđiots: And the King, or 
other guardian of a Junatick, is accountable to him, his 
executors, &c. 4 Rep. 124. As a lunatick may recover 
his underftanding, and have difcretion enough to difpofe 
and govern his lands, the King fhall not have the cuftody 
of him and his lands ; for after he has recovered his memo- 
ry and underftanding, he is to have his eftate at his own dif- 
pofal. Dyer 302. 3 Salk. 301. The ftatute 17 Ed. 2. 

cap. 10. ordains, that the King is to provide that the lands 
of Junaticks be fafely kept, and they and their families 
maintained by the profits; and the refidue fhall be kept 
for their ufe, and be delivered tothem, when they come 
to their right mind; the King taking nothing to his own 
ufe, &c. A Junatick found by inquifition, upon a com- 
miffion of /unacy, whofe perfon and eftate are committed 
to particular truftees, may not marry before he or fhe 
be declared of found mind, by the Lord Chancellor, &e. 

If any fuch do, the marriage is void, by 15 Geo. 2. c. 30. 
See 4 Geo. 2. c. 10, and Idiot. By the ftatute 17 Geo. 2. 
c. 5. Two juftices may by warrant diretted to the con- 
ftable, &c. caufe fuch, as by /unacy are fo far difordered in 
their fenfes, that they may be dangerous to be permitted to 
go abroad, to be apprehended and kept fafely locked up or 
dent to their laft legal fettlement. The charges (being 
proved on oath) of removal, keeping and curing fuch 
perfon, to be paid by order of two juftices out of the Xw- 
natick’s real or perfonal eftate ; but if he has none, or not 
more than fufficient to maintain his family, then to be 
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paid by the parith. usacy may be given in evidence, on 
a plea of non ef fadlum. 2 Strange 1104. See Black. - 
Com. 1 V. 304,439: 2V~ 29% 3 V. 427. 40024. 588. 
Junda, A weight formerly uted here—Lunda anguil-— 
larm conftat de 10 Sticis. Fleta; lip. 2y capita nng 
Lundzels, A fterling filver-penny, whichshadlits name ~ 
from being coined only. at London, and not at the tga A $ 
mints: Lownds’s Effay on Coin, p. ¥7- 
dupanatriz, A bawd or {trumpet : And bi inhota 
of London, a conftable may:enter a houfe, and carreft ia 
common ftrumpet, and carry her to: prifon. Izin. 206. 
Rex Majori & Vic. London, Sexovlatellexinus quod 
plures Roberiæ & Murdra perpetrantur por veceptatores publi- 
cas lupanatrices in diwerfis locis in ie imi mah Nees 7 
ce. Clauf. 4 Ed. 2. patam. 16. 
dupinam capur gereve, Signified to’ te aias Sas 
have one’s head’s expofed like a wolf’s, with a reward to 


him that fhall bring it in.. Plac. Coron, 4 preg 
Rot. 2. 

dLuplicetum, (Lat): A hop-garden, or place where 
hops grow. 1 Inf. 40 š 


Luthburghs or Lugenburghs, were a bafe ioe fife 
reign coin, made of the likenefs of Englif money, and — 
brought into England in the reign of King.Ed. 3. to de- 
ceive the King and his people: on account of which, it 
was made treafon, for any one wittingly to bring any fuch 
money into the realm, knowiag it to be falfe. Stat. 25 
Ed. 3.3 Infor § Anitas as 

Luttrings. A company was incorporated for making, 





who were to have the fole benefit thereof, -c 
the following ftat. And -no foreign filks known by the K 
name of lufirings or alamodes are to be’ since ty 
at the port of meer $e. Stat. 9 E10 W. “3: 643. 
Silk. Ar ER U., 
dLugury. ‘There were formerly various lawi to retrain $ 
excefs in apparel, all repealed by ftat. 1 Fac. 1. @ 25. rA 
Butas to excefs in diet, there ftill remains one ancient fta- $ 
tute unrepealed, wiz. 10 Ed. 3. flat. 3. which ordain 
that no man fhall be ferved, at dinner, or fupper, wi 
more than two courfes ; except upon fome great he 
there {pecified, in which he may be ferved with ects. 
Black. Com. 4 V. 170, 371. Monte. Sp. L. B got 
2&4 p arp 
‘Lyef-pelD, Lef-Mlber, A fmall fine or pecunia 
compofition, paid by the cuftomary tenant, to the lo 
for leave to plow or fow, fe. Somn. of Gavelkind. ae i 
ILymputta, A lime-pit. Cowell. A ANA 
Lpndewove, Was a doctor both of the Gindt Danon 
laws, and dean of the arches. He was ambaffador for 
Henry the Fifth into Portugal, anno 1422, as appe 
by the Preface to his Commentary upon the: Provi ble 
Cowell. +2 A) 
Hynn, An at for regulating Tee k 
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car a 


apprentices in the town of Lynn, &c. See 4 & 


8. c. 3. for ee the houfes there, ` See 26 Hen. 
Ce 9- Tt h tý M E 
bruit EE 


CEAS 
i 


M. : iia Mai 


Is the letter with which perfons donvteihal 
M 9 flaughter, are marked on the brawn: “i 
‘thumb. 44.7. 6:13. 4 
pam In the Jri language, fignifies wHony Pilian itte 


epi See Spices. i 
Mace-griefe, or Inhi (Macheearii, wie 
as willingly buy and fell ftolen flefh, knowing the: 
be ftolen, Britton, cap. 29: and Crompten's Face o 
fol. 193. Vide Leges Ine, cap. 20. De carnem 
tenente. De macegrariis carnes furtivas feienti 
dentibus ES ementibus. Stat. Walliae- shee von 
' Macecaria, ee (Macella), vier 
or fhambles. Cowell. i 
en A butcher. Cowell, © Lap 


 Qpachecoltare or Machecoulare, (fronit 
coulis) Tomake a warlidge device, efpecially 
2 


+ 





òf a calle, refembling a grate, through which fcalding 
water, or offenfive things may be thrown on pioneers or 
afflailants. 1 Inf. 5, a. 

` Jucio, A mafon. Cowell. 

Macwarel, May be fold on Sunday, 10 & 11 Will. 3. 
ê. 24. 

adder, To be imported unmixed, 13 & 14 Car. 2. 
30. repealed 15 Car. 2. ¢. 16. fe. 3. To what duties 
liable, 2W.& M.c. 5. Tithes of madder fettled, 31 
Geo. 2. c.12. 5 Geo. 3. c. 18. Penalty of ‘ftealing, or 
deftroying madder roots, 31 Geo. 2. c. 35. 

Madning-money, Old Remax coins, fometimes found 
about Dunffable, are fo called by the country people ; 
they feem to retain this name from Magixtum, ufed by 
the Emperor Antoninus, in his Itinerary, for Dunftabk. 
Camden. 

— Mavdzigats, Is an old word, fignifying country fongs, 
Cowell. 

PMacremium, (Derived from the Fr. Mere/me) Properly 
fignifies any fort of timber, fit for building ; feu quodvis 
Mmateriamen. Clauf. 16 Ed. 2. m. 3. 

— Magbote or MWPegbote, (From the Sax. Mæg, i.e. 
Cognatus & bote, compenfatic) A compenfation for the 
flaying or murder of one’s kinfman, in ancient times, 
when corporal punifhments for murder, &c. were fome- 
times commuted into pecuniary fines, if the friends and 
relations of the party killed were fo fatisfied. Leg, Canuti, 
l2. 
- Wagick, (Magia, Necromantia) Witchcraft and forcery. 
See'Conjaration. 
—Magifter. This title often found in old writings, fig- 
‘nified ‘that the perfon to whom attributed had attained 
{fome degree of eminency in fcientia aliqua, prefertim li- 
_ teraria; and formerly thofe who are now called doors, 
were termed magi/fri, 
va vate, (Magiffratus) A ruler, and ‘he is'faid to 
be cuflos utriufque Sie: the keeper or preferver of both 
_. ‘tables of the law. If any magiffrate, or minifter of -juf- 


“Pais is flain in the execution of his office, or keeping of 


‘the peace; it is murder, for the contempt and difobedi- 
ence to the King and. the laws. 9 Co. See Black. Com. 
IV. 146,338. 4/7. TAO. 

Magna Bila eligenda, Is a writ directed to the he- 
riff, to fummon four lawful knights before the juftices of 
‘alije, there Wpon their oaths to choofe twelve knights of 
‘the vicinage, éc. to pafs upon'the great afffe, be- 
preen A. B. plaintif, and C. D. defendant, &c. Reg. 


REA 
À ‘agin Charta, The great charter of liberties granted 
in the ninth year of King Hen. 3. It is fo called, either for 
‘the excellency of the laws therein contained, or becaufe 
there was another charter called the Charter of the Fore/t 
‘eftablithed with it, which was the lefs of the two; 
‘or in regard ‘of the great troubles in obtaining it, 
„and the remarkable folmnity in denouncing’ excommu- 
‘nication “and anathema’s againft the breakers thereof : 
Spelman calls it, Bet en Anglicarum Libertatum Diplo- 
‘ma’? Sacra Anchora. King Edward the Confefor granted 
‘to’ the church’ and ftate feveral privileges and liberties by 
“charter ; and fome’were granted by the charter of King 
“Hen. 1. ‘Afterwards King Stephen, and King Hen. 2. con- 
“firmed the charter of ‘Hex. 1. and King Rich. 1. took an 
‘oath at his coronation to obferve-all juk laws, which was 
-‘animplicit- confirmation of that charter; and King Joha 
took the like oath: this King likewife, after‘a difference 
Between’ him‘and the Pope, and being imbroiled in wars at 
‘home and abfoad, ‘particularly confirmed the aforemen- 
tioned charter, with further privileges, but foon after broke 
‘the n the barons took up arms againft him, 
his reign ended in wars; to-whom fucceeded King 
. Who in the 37th year of his reign, after it had 
féveral times by him confirmed, and as often broken, 
athe to We/fniinfter-Hall, and in the prefence of the nobi- 
yand bithops, ‘with lighted candles in their hands, Mag- 
d Charta was read ; the King all’ that while: laying his 
| On his breaft, and at laft folemnly {wearing faith- 
and inviolably to obferve all things therein contained, 
aman, a Chriftian, a Soldier, and a King: then 
hops extinguifhed the candles, and threw them on 
und; and every one faid, Thus let him be extinguifh- 
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ed, and flink in bill, who viclates this charter: Upon 
which the bells were fet on ringing, and all perfons by 
their rejoicing approved of what was done. 

But notwithftanding this very folemn confirmation of 
this charter, the very next year King Hexry invaded the 
rights of his people, till the. barons levied war again{ft him ; 
and after various fuccefs, he confirmed this charter, and 
the. Charter of the Foret, in the parliament of Marlbridge, 
and in the 52d year of his reign. And his fon King £4- 
ward 1. confirming thefe charters, in the twenty-fifth 
year of his reign made an explanation of ‘the liberties 
therein granted to the people; adding fome which are 
new, Called Articuli fuper Chartas: And Magna Charta 
was not only then confirmed, but more than thirty times 
fince, Co. Litt. 81. 

This excellent ftatute, or rather body of ftatute law at 
that time, fo beneficial to the fubje&t, and of fuch great 
equity, is the moft ancient written law of the land: And 
it is divided into thirty-eight chapters; the 1ft of which 
after the folemn preamble of its being made for the honour 
of God, the exaltation of holy church, and amendment of 
the kingdom, &c. ordains, That the church of England 
fhall be free, and all ecclefiaftical perfns enjoy their rights 
and privileges. The zd is of the nobility, -knights-fer- 
vice, reliefs, &c. The 3d concerns heirs, and their be- 
ing in ward. The 4th direéts guardians for heirs within 
age, who are not to commit walte. The 5th relates to 
the cuftody of lands, €c. of heirs, and delivery of them 
up when the heirs are of age. The 6th is concerning the 
marriage of heirs. The 7th appoints dower to women, 
after the death of their hufbands, a third part of the lands, 
&¥c. The 8th relates to fheriffs and their bailiffs, and 
requires that they fhall not feize lands for debts where there 
are goods, ĉc. the furety not to be diftrained, where the 
‘principal is fufficient. ‘The gth grants to London, and 
all cities and towns, their ancient liberties. ‘The 10th 
orders, that no diftvefs fha!l be taken for more rent than 
is due, €c. By the 11th the court of Common Pleas is to 
beheld in a certain place. The 12th gives aiflizes for re- 
medy, on diffeifin of lands, &c:. The 13th relates to 
affifes of darrein prefentment, .brought by ecclefiafticks. 
The 14th enacts, that no freeman fhall be amerced fora 
fmall fault, butin proportion to the offence; and by the 
oaths of lawful men, ‘The r5th, no town fhall be dif- 
trained to make bridges, é¥c. but {uch as of ancient times 
have been accuftomed. ‘The 16th is for repairing of fea- 
banks and fewers. ‘The'r7th prohibits fheriffs, coroners, 
&c. from holding pleas of the crown. The 18th enaéts, 
that the King’s debtor dying, the King fhall be-firft paid 
his debt, &c. The :1gth direéts the manner of levying 
purveyance for the King’s houfe. The zoth concerns ca- 
ftleward, where: a- knight was to be diftrained for money 
for keeping his caftle, on hisnegle&. ‘The z1ft forbids 
fheriffs, bailiffs, &c. to take the horfes or carts of any 
perfon to make carriage without paying for it. By the 
22d the King is to have lands of felons a year anda day, 
and afterwards the lord of the fee. ‘The 23d requires 
wears to be put down on rivers. The 24th direéts the 
writ precipe in capite, for lords againft tenants offerin 
wrong, êc.. The 25th declares that there fhall- be but 
one meafure throughout the land. The 26th, inquifition 
of life and member, ‘tobe granted freely. ‘The 27th re- 


‘lates to knight’s-fervice, petit ferjeanty, and other ancient 


tenures, (taken away together with wardfhip, &c. by 12 
Car.'z.) The 28th‘direéts, that no man ‘fhall be put 
to his law, on’ the bare fuggeftion of another, but by 


‘lawful wimeéffes. "The 29th, no freeman shall be diffeifed 


of his freehold, imprifoned and condemned, but by judg- 


“ment of his peers, or by law. ‘The 30th’ requires that 
“merchant ftrangers be civilly treated, &c. 
‘lates to tenures coming-to the King by efcheat. 


The 3rft re- 
By the 
32d'no freeman fhall fell land, but fo that the refidue may 
anfwer the fervices. ‘The 33d, patrons of abbeys, Gc. 


“fhall have the caftody of them in: the time of vacation. 
‘The 34th, ʻa woman to-have an appeal for the death of 
‘her hufband. ‘The 35th direétsthe keeping of the county- 


court monthly,:and-alfo the times of -holding the theriff’s 
turn, and view of frank-pledge. The 36th makes it un- 
lawful to give lands to religious houfes in Mortmain. ‘The 
37th relates to e/-wape, and fabfidy, to-be taken as ufual, 
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And the 38th ratifies and confirms every article of this 
great charter of liberties. By the fat. 25 Ed. 1. it is or- 
dained, that the great charter fhall be taken as the Com- 
mon law. And all ftatutes made againft Magna Charta, 
are declared to be void by 43 Ed. 3. 

Sce Black/tone’s Law Tras, V. 2. 
127. 4 V. 416, 418, 

Magna peccatta, A great or general reap-day, And 
in 21 R. 2. the lord of the manor of Harrow on the Hill, 
in Com. Middlefex, had a cuftom that by fummons of 
his bailiff upon a general reap-day, then called Magna 
precaria, the tenants fhould do a certain number of days 
work for him ; every tenant that had a paas being 
obliged to fend a man. Phil. Purvey. si 

Magnum Centum, The great patel or fix fcore. 
Chart. 20 H. 2. 

Magnus Portus, The town and port of Port/mouth. 

Mabomeria, The temple of Mahomet ; and becaufe the 
geftures, noife, and fongs there, were ridiculous to the | 
Chriftians, therefore they called antick dancing, and any 
thing of ridicule a Momerie. Matt. Parif. 

Maids. Taking them away unmarried, without con- 
fent of father or mother or their guardians, is punithable 
by fat. 4 5 P.M. c. 8. 

Maiden Wifes, Is when at any afffes no perfon is 
condemned to die. 

Maiden Wents, A noble paid by every tenant in the 
manor of Builth, in Com. Radnor, at their marriage ; an- 
ciently given to the lord for his omitting the cultom of 
Marcheta, whereby he was to have the firit night’s lodging 
with his tenant’s wife ; but it was more probably a fine 
for a licence to marry a daughter. 


And his Com. 1 F. 


| 





Maignagium, (Fr. maignen, i. e. faber erarius) A | Ef: on Coin 38. 


brafier’s fhop ; tho’ fome fay it fignifies a houfe. Idem 


hugo tenebat unum maignagium in foro ejufdem ville, Se. 
Lib. Ramef. fect. 265. 





BMaibem or ‘Wave, (maihemium, from the Fr. me- | cap. 34. 


haigne, i. e. membri mutilationem) Signifies a maim, wound, 


mages piven by thejury, éc. if the court thinks fit. Sid 
108, 


ing the party ; and if they doubted whether it were a mai- 
hem or not, they ufed to take the opinion of fome able 


Maihem was commonly tried by the judges infpe&- ‘4 


a 





furgeon in the point, Homo mahemiatus, a man maimed 


or wounded. See 4ppeal of Maihem. 


See Black. Com. 1 
V.130. 3 V. 121. 4 V. 205. 


gaii Jndutio, An ancient cuftom for the prieft and 


people of country villages to go in proceffion to fome adjoin- 4 
ing wood on a May-day morning ; and return in a kind of 
triumpħ, with a may-pole, boughs, flowers, garlands, 
and other tokens of the fpring. This- May-game, or re- 
joicing at the coming of the Spring, was for a long time 
obferved, and fill is in fome parts of England ; but there — 
was thought to be fo much heathen vanity in it, that it 
was condemned and prohibited within the docefe of Line 
cola, by the good old bifhop Gro/thead.——Faciunt etiam, 
ut audivimus, clerici ludos quos vocant indutionem Maii, 
E fefum autumni, Sc. quod nullo modo vos latere pofit : Si, 
veftra prudentia fuper hiis diligenter inguireret, Be 
Mail, (macula,) A coat of mail, fo called from the 
Fr. maille, which fignifies a fquare figure, or the hole of 
net: So maille de houbergeons was a coat of mail, be 
the links or joints in it refemble the {quares 5 a ne 
Mail is likewife ufed for the leather bag wherein letters Ry 
are carried by the poft, from bulga, a budget. : 
Maile, Anciently a kind of sath: ; and filver half- 
pence were termed mailes. 9 Hen. By indenture in 
the mint, a pound weight of old Seclane filver was 
coined into three hundred and fixty Szerlings or pennies, 
or feven hundred and twenty mailes or half-penni re 
one thoufand four hundred and-forty farthings. Low 
hey Sosy ap 
Dziming. See Maihema l gmi ? 


Mainad, A falfe oath, or perjury. stains nolit. abjur 
emendet ipfum mainad, i.e. Perjurium dupliciter. Is 





t 
















7 


Dainesporste, (In manu portatum,) Isa ton tribute, 


or corporal hurt, by which a man lofeth the ule of any | commonly of loaves of bread, which in fome places t the 


member, that is or might be of any defence to him: As | parifhioners pay to the rector of their church, Anzecom-_ Ry 


if aman’s fkull be broke, or any bone broken in any other 
part of the body ; a foot, hand, finger, or joint of a foot, 
or any member be cut off ; if by any wound, the finews 
be made to fhrink ; or where any one is caftrated ; or if 
an eye be put out, any fore-tooth broke, &c. But the 
cutting off an ear, or nofe, the breaking of the hinder 
teeth, and fuch like, was held no maihem ; as they were 
not a weakening of a perfon’s ftrength, but a disfiguring 
and deformity of the body. Glanv. lib. 4. cap. 7. 
Bra&, lib, 3. trad. 2... Britton, cap. 25., S$.) P. C. 
lib. 1. cap. 41. By ftatute, if any one on purpofe, by 
malice fore-thought, and lying in wait, fhall cut off the 
nofe, put out the eye, difab’e the tongue, or cut off or 
difable any limb or member of any of the King’s fubjeéts, 
with intent to maim or disfigure him, the perfon of- 
fending, his aiders, abettors, &c. are guilty of felony, | 
without benefit of clergy ; though no attainder of fuch 


felony fhall corrupt the blood, or forfeit the dower of | 


the wife, lands or goods of the offender. 
Car. 2. cap. 1. : 
In thefe cafes of maiming, a voluntary a& the law 
judgeth of malice : And if a man attack another, of mas 
lice fore-thought in order to murder him with a bill, or 
any fuch like inftrument, which cannot but endanger. the 
maiming him, and in fuchattack, happen not to kill but 
only to maim him, he may be indicted of felony on this 
ftatute; and it fhall be left to the jury on the evidence, 
whether there were a defign to murder by maiming, and 
confequently a malicious intent to maim as well as kill, 
in which cafe the offence is within the ftatute. 1 Hawk, 
P. C. 112. All maihem by the Common law was felony ; 
And it is faid that anciently a maihem by caftration was 
punifhed with death ; and other maihems with the lofs of 
member for member ; but afterwards no maihem was pu- 
nifhed in any cafe with the lofs of life or member, but only 
by fine and imprifonment, and damages to the party. 3 
Infi. 62, 118. 8. P.C. 32. H. P.C. 133. For maihem, 
indictment or an appeal may be had ; or in common cafes 
action of trefpafs, at the plaintiff’s eleétion : And maihem 


Stat. 22 & 23 


fhall be under the infpection of the court, to increafe da- 


pence for certain tithes. Cowell. 

And this mainport bread was paid to the vicar of 
"a as you may read in the Antig. of Nottinghampire 
2:14; 





















aoan (from the Fr. main, i. €. manus, and ur 
operari i) Is handy-work ; or fome EE es comik 
man’s hand. 7`R. 2.6. 4. Brit. 62. 


manier, 1, e. manu trađare,) Ina legali fn 
thing that a thief taketh away, or ftea 
taken with the mainour, Pl. Cor. fol. 179 
with the thing folen about him: And aga 
it was prefented, that a thief was delivered. 
| or vifeount, together with the mainour : ag 
186, Ifa man be indicted, that he felonio 
goods of another, where, in truth, they. 
| | goods, and the goods ‘be brought into the cour 
mainour; and it be demanded of him, w 

the goods, and he difclaim them ; though he bi 
of the felony, he hall lofe the goods: Anda 
149. . If the defendant were taken with the ma 
the manour be carried to the court, i 
times, would arraign him upon the manour y 
appeal or indi&ment. Cowell. See Black. 
71. 4V. 303. 

Mainpernable, That may be let to bai 
perfons are mainpernable appears by the flat 
3 Ed. 1.,¢..15. See, Bail. i 

Mainpernozs, (manucaptores) ... Are thofe perlo 
whom a man is delivered out of cuftody or prifon, 
becoming bound for his appearing, &c. whic 
do, they fhall forfeit their recognizances ; 
called manucaptores, | becaufe they do as i 
ES ducere captivum è cuftodia vel prifona. — ji 

MBainpzife, (manucaptio, from the Fr. main, 
nus E pris, captus) Signifies in our law the | 
receiving of a perfon into friendly cx ody, wh ot 
might be committed to prifon, upon fecurity give 
fhall be forth-coming at a time and place af affigne 
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MAT 


take he hall appear at the day appointed. O/d Nat. Br. 
= asn E N: B: 249. 
p - Manw:od makes this diference between mainprife and 
_ bail: He that is mainprifed is faid to be at large, after 
- the day he is fer to mainprife, until the day of his appear- 
ance; but where a man is let to bail, by any judge, gc. 
until a certain day, there he is always accounted by the 
Jaw to be in their ward for the time; and they may, if 
they will, keep him in prifon, fo that he that is fo bailed 
~ fhall not be faid to be at large, or at his own liberty, 
= Manw. p. 167. A man under mainprife is fuppofed to 
goat large, under no podibility of being confined by his 
_fureties or mainpernors, as in cafe of bail. 4 In/?. 179. 
etd isan undertaking in a certain fum ; bail an- 
{wers the condemnation in civil cafes, and in criminal, 
heey for body : Mainprife may be where one is never ar- 
refled, or iù prifon ; ; but no man is bailed, but he that is 
under arrek, orin prifon ; fo that mainprife is more large 
than bail. H. P.C. 96. Wood's Inf. 582, 618. Upon 
a Capias or exigent awarded againit a man, he fhall find 
mainprife for his appearance ; and if the defendant make 
default, his manucaptoys are to beamerced, Fe, Anda 
bill of mainprife, acknowledged and put into court, is 
` good tho’ it be not inrolled. Jea. Cent. 129. ‘There is 
an ancient writ of mainprife, whereby thofe who are bail- 
able, and have been refuted the benefit of it, may be de- 
= livered out of prifon ; as where perfons are imprifoned on 
fufpicion of larceny, or indicted of trefpafs, before juttices 
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of peace, iSc. Rez. Orig. 269. F.N. B. 250. 2 
j rae P. C. 93. See Manucaptio. And Black, Com. 3 
128. 


"Wint wom, Iv the North of England is taken for as 
a as forfworn. Browzl. 

Wrintainozs, Are thofe that maintain or fecond a 

fe depending between othyrs, by difburfing money, or 
aes friends, for either party, ec. not being interefted 
in the iuit, or attornics employed therein. Stat. 19 Hen. 
Jee 1 
B E a, (manutenentia) Şigniñes the unlawful 
upholding of a caufe*or perfon, metaphorically drawn 
from the fuccouring a young child that learns to go by 
one’s hand; and in law is taken in the work fenfe. 32 
BESS c g. Alfo it is ufed for the buying or obtaining of 
pretended rights to lands. Stat. Ibid. 

‘Maintenance is either ruralis, in the country; as 
“where one afilts another in his pretenfions to lands, by 
teking or holding the poffeffion of them for him ; or 
_ where one ftirs up quarrels or fuits in the country: Or it 
vis curialis, i in a court of juftice ; where one officioufly in- 
termeddles in a fuit depending in any court, which 
no way belongs to him, and he hath nothing to do with, 
_by aflifting the plaintiff or defendant with money or other- 
wife, in the profecution or defence of any fuch fuit, Co, 
Litt. 368. 2 Inf. 213. 2 Roll. Abr. 115. And he, 

= who fears that another will maintain his adverfary, may 
by way of prevention have an original writ grounded on 
the ftatutes, prohibiting him fo to do. 1 Hawk. P. C. 
225. Reg. Orig: 182. 
Fira Hele ne Whe are guilty of maintenance. 
Not only he who lays out his money to affift another in 
s caufe, but he that by his friendfhip or intereft faves 
ia that expence which he might otherwife be put to, 
ane. of maintenance. Bro. Mainten 7, 14, 17, i 
And if any perfon officioufly give evidence, or open the 
evidence without. being called upon to do it; fpeak in 
the caufe, as if of counfel with the party ; retain an attor- 
y for him, c. or thall give any publick countenance 
o another in relation to the fuit ; as where one of great 
power and intereit, fays that he will fpend twenty pouuds 
ot _ On one fide, Efc. or fuch a perfon comes to the bar with one 








~ of the parties, and ftands by him while his caufe is tried, 
- to intimidate the jury ; if a juror folicits a judge to give 

ng yindgment according to the verdict, after which he hath 
i _ nothing more to do, t¥c. thefe als are maintenance. 1 
i x Hawk. 249, 250. But a man cannot be guilty of main- 
ance, in refpect of any money given by him to another, 
efore any fuit is actually commenced : Nor is it fuch, to 

7 An Papia advice, as to what action is proper to be 


_ Tet one to mainprife is to commit him to thofe that under- ; 








brought, what method to be taken, or what counfellor or 


attorney to be employed ; or for one neighbour to go with 
cata to his counfel, fo as he do not give him any mo- 


ney : And money may be lawfully given to a poor man 

out fs charity, to carry on his Ta and_be no mainte- 

nance: Attornies may lay out their money for their cli« 

ents, to be repaid again ; but riot at their own expence, 

on condition of no purchafe no pay, if they carry the caufe 

or lofe it. Fitzh. Mainten. 18. 3 Roll: Abr: 118. 2 
564. 

It is faid that if a man of great power, not learned in 
the law, tells another who afks his advice, that he hatha 
good title, it is maintenance. 1 Hawk. 250. In cafe 
any perfon who is no lawyer, and that hath no intereit in 
the caufe, fhall take upon him to do the part of a lawyer 3 
this will be unlawful maintenance. And after a fuit is 
begun, no man may encourage either of the parties, or 
Yield them any aid or help, b money, or the like, but 
“fe that hath interelt therein : But Br d Salermo mo- 
‘Tey to maintain his Iaw-fuit, is no maitenance. 22 H. 
6.6. 193.4. 3. 2 Shep. Abr. 406. Ifa perfon hath 
any intereft in the thing in difpute, tho’ on contingency 
only, he may lawfully maintain an aétion relating to it ; 
as if tenant in tail, or for life, be impleaded, he in re- 
verfion or remainder, &c. may maintain the defence of 
the fuit, with his own money ; anda leffor may lawfully 
maintain his leffee. 2 Roll. Abr. 115. A lord may juf- . 
tify maintaining a tenant, in defence of his title; and the 
tenant may maintain his lord: One bound to warrant 
lands, may lawfully maintain the tenant impleaded; and 
a man may maintain thofe who are enfeoffed of lands in 
trult for him, concerning thofe lands, Gc. -An heir ap- 
parent, or the hufband of fuch an heir, may maintain the 
anceftor in an action concerning the inheritance of the 
land whereof he is feifed in fee; a mafter maintain his 
fervant, and affift him with money, but not in a real ac- 
tion, unlefs he hath fome of his wages in his hands; and 
a fervant by reafon of relation may maintain his matter in 
all things, except laying out his own money in the 
mafter’s fuit. 1 Hawk. 252, 253. 1 Inft. 368. 


Of the ftatute law on this fubje?. 

By the flatutes, none of the King’s officers fhall main- 
tain pleas, or fuits, in the King’s court, for lands, &c. 
under covenant to have part thereof, or any profit therein. 
And clerks of juftices are not to take part in quarrels, or 
delay right, on pain of treble damages. 3 Ed. 1. c. 25. 
No perfons fhall take upon them to maintain quarrels, to 
the let and difturbance of the Common law, by themfelves 
On by “any other. 1 Hdl 3. ce. “14. cand. Von Ea. 
3. 4. The King’s counfellors, officers or fervants, or 
any other perfon whatfoever, fhall not fuftain quarrels by 
maintenance, upon grievous pain, imprifonment and ran- 
fom. 1, 2. ¢. 4. No man may obtain or buy any pre- 
tended right or title to any land, unlefs the feller hath 
taken the profits a year, or been in poffeffion, on pain of 
forfeiting the value, &c. And none fhall unlawfully 
maintain any fuit concerning lands, or retain any per- 
fon for maintenance, by letters, rewards or promifes, 
under the penalty of 10 /. for every offence; to be di- 
vided between the King and the profecutor. 32 H. 8. 


cap. 9. 


Of rights and titles within the meaning of the law. 

But maintaining fuits in the Spiritual court, is not with- 

in the ftatutes, relating to maintenance. Cro. Eliz. 594. 
Tho’ maintenance in a court baron, is as much within 
‘the purview of the ftat. 1 R. 2. as maintenance in a court 
of record. 1 Hawk. 255. A pretended right to copy- 

hold lands fold, is within the ftat. of H. 8. 4 Rep. 26. 
If 4. be owner of land in poffeffion, and another who hath 
no right granteth the land; altho’ the grant upon it be 
void, yet the grantor and grantee are liable to this ftatute. 
1 Infi, 369. So where he that hath a pretended right, and 
none in truth, fhall get the poffeffion wrongfully, and then 
fell the land, &Fe. But aremainder-man in fee, may ob- 
tain the pretended title of a ftranger. a Inf. 369. 3 
Inft 76, 77. Anda perfon who hath good right and ti- 
tle, at the time of the bargain or leafe, will not be within 
the above ftatute, altho’ neither he nor his anceftors have 
been 
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been in poffeffion thereof, & c. for a year before. 
47- Dyer 74 


Plow, 


























Of other ads. 

The buying of a leafe fur years, is within the a&: 
‘Tho’ if a perfon make fuch leafe to try a title in eject- 
ment, unlefs it be to a great man ; it is out of the ftatute, 
1 Inf 369, Dyer 374. A leffor having good right to 
land, but not in poffeffion, made a leafe of it, and did 
not feal it on the land; it was adjudged within the ftat. 
32 Hen. 8. .1 Leon, 166. 


Of a chofe in action. 

The law will not fuffer any thing in ation, entry, &c. 
to be granted over ; thisis to prevent titles being granted 
to men of fubftance, to opprefs the meaner fort of people. | 
1 Inf. 214. And where a bond was given for perform- 
ance of covenants in a leafe, and after the covenants be- 
ing broken, the leffee afligned both the leafe and bond to 
another, and then the affignee put the bond in fuit; this) 
was held maintenance ; fo it would have been if the lef-| 
fee had affigned the bond and not the leafe, and afterwards | 
the covenants were broken, and the bond put in fuit. | 
Godb, 81. 2 Nelf. Abr. 1142. 


Of profecuting offenders. 
By the common law, perfons guilty of maintenance 


may be profecuted by indictment, and be fined and im- 
prifoned ; or by ation, &¥¢. And a court of record may 
commit a man for an act of maintenance done in the face 
of the court. Herl. 79. 1 Inf. 368, 

For more learning on this jubjeét. fee 15 Vin. Abr. tit. 
Maintenance. 

Majority. The only method of determining the acts 
of many, is by a majority : The major part of members 
of parliament enact laws, and the majority of electors: 
choofe members of parliament ; the aét of the major part 
of any corporation, is accounted the aét of the corpora- 


probitate © innocentia confif, Sc. The nl 
ufed by him that makes his law are commonly tl 
Hear, O ye juftices, that I do not owe this Jum of money 
demanded, neither in all nor any part thereof in manner erp 
form declared. So help me God, and the contents of this 
book. 
to perform them. Old Nat. Brev. 14. to make oath 
is to take oath, 


to perform them. O/d Nat. Br. i4. 
Id. ib 


Jingham, 388. 


fembled at a court, like our aflifes ; which by the Scots and 
Trifh axe called Parley-bills. 


and not to be trufted. Fleta, lib. 1. cap. 38. 


annexed to donations of lands, made to churches ro 
gious houfes— 
noftram donationem infringere temptaverit, perpoffus fit oe i f 
glacierum flatibus & malignorum Jpirituum ; terribiles t j 
torum cruciatus evofiffe non quiefcat, nifi prius in rigius pæ 
tentiæ gemitibus, (5 pura emendatione emendaverit. 
Reg. Athelitani Monat. de Wiltune, Anno 933. ae 
And we read in a Charter of William de Warren, Earl ae 
Surry : Venientibus contra hec © deftruentibus ea, occurrat 
Deus in gladio ire S furoris & vindiðæ et Maledi@ionis 
aterne : Servantibus autem hæc © defendentibus ea, octurrat s, 
Deus in pace, gratia S mifericordia &9 falute aterna. Aem — 

| Amen, Amen. 


Is a doing of evil, or tranfgreffing. 








M Aa 


To make fervices or cuftom, is nothing elfé but 


Make Hervices and Cuftoms, Signifies nothing but 
oe A male, or port-mail, a bag to carry tark, e 
Malan: inus, A thief or pirate ; mentioned in Wal 
Malbverge, Mons placiti, A hill where the people af, 


Du Cange. 
HWalecreditus, Is one of bad credit, who is flected, 


MBaledittion, (maledi@io) A curfe which was anciently 


Hr 
de 
* 





Si quis autem (quod non optamus) hane 


om 


Matefeafance, (from the Fr. malfuire, i. e. hoch z 
2 Cro. 266. E ue 

@Waletwoo2n, In the Noth fignifies as muchas, <forfiver, am 
MN 


Brownloe’s Rep. 4. Hobart’s Rep. 8. 


Maletent, Is interpreted to be a toll for arena 


tion; and where the majority is, there by the law is the 
whole. Stat. 19 Hen. 7. Stud. Compan. 25. 

Maioz, A mayor, doth not come from the Lat. 
major, but from an old English word maier, i. e. poteftas. 
Cowell, 

Daifnada, Signifies a family, guafi manffonata. 

Waifon ve Dicu, A monaftery, hofpital, or alms- 
houle.  Stat..2 93 P.O M. cap. 23. 29 Eliz. cap. 5, 
ec. All hofpitals, Maifons de Dieu, and abiding places 
for poor, lame and impotent perfons, erected by the fta- 
tute.39 Eliz. c.. 5. or at any time fince founded, accord- 
ing to the intent of that ftatute, fhall be incorporated and 

haye perpetual fucceflion, Sc. 21 Fac. 1. ¢. 1. 

Mailura, A houfe or manfion ; a farm.; from the Fr. 
maison. Baldwinus Comes Exon. omnibus Baronibue Juis 
E hominibus, dedi Maifuram quam ipfe tenet; Gc. MS. 
Carter, pen, Eliam Afhmole Armig. 

Majus jus, Is a writ or law proceeding i in fome cuf- 
tomary manors, in order to a trial of right of land: And 
the,entry in the old books is thus ; dd hanc curiam venit 
A.B. in propria perfona Jua S gat Domino, Sc. ad vidend, 
Rotul. Curie, Et petit inquirend’ utrum ipfe habeat Majus 
jus in uno meffuagio, Sc. Et fuper boc homag. dicunt, Sc. 
Ex Libro MS. Epifcop. Heref. temp. Ed. 3. 

Mate, (Facere,) Signifies to perform or execute ; as 
‘to make his lav, is to perform that law which he hath 
formerly bound himfelf to: That is, to clear himfelf 
of an action commenced againft him by his oath, and 
the oaths of his neighbours, Old Nat. Brew. 161. 
Kitchen, 192. Si placitum debiti vel tranfgreffionis vel 













wool, by ftatute: Nothing from henceforth fall pa K: 
for facks of wool, by colour of maletent, & tute 
5° Bd. 4. beatae ; 
Malice, Is a formal defign of doing mifchief t to an- 
other; it differs from hatred. 2 Inf. 42. In‘ murder, TAR 
malice makes the crime ; and ifa 'man having a mali 


intent to kill anothér, in the execution of his ‘malice k 

















a perfon not intended, the malice fhall be connetted ib 

perfon, and he fhall be adjudged a murderer. Plowd, 

474. The words Ex malitia precogitata are see? : 

an indiétment of murder, Efc. See Murder, à 
Malice exprefs. Sée “Black. Com. 4 V. 199. alice 

implied, 2b. 4 V. 200. Malice prepenfe, ' ib, ae Ve 8, 

206. a 
Malignare, Signifies the fame as to mait any c me | 

Qui Srdinatum occiderit vel meee eniendet ei a 

ređum eff. Leg. Hen. 1. ca at 
aBaligntiss i. e. RS ca pre” dolor, hunc pitiy 

pria de fede malignus. : 
Malo grato, ‘The doing a thing unwillingly. ‘Liber 

tatem ecclefie, Fc. malo grato fPabilierunt, ive, he bei ah pa 

unwilling. Mat. Parif. 1245. ae 
Aalt. Bad ma/t hall not be mingled with good, i 

der penalties ; malt is to be three weeks in ‘making 

drying ; except in Fune, July and Aagu/t, and in 

months not lefs than feventeen days ; and half’a p 

duit muft be taken out of every quarter by tkree 

before it thall be oiféred to fale, on pain of forfeiting z0 

per quarter. Stat. 2 & 3 Ed. 6. cap. 10. Where’ 

malt is made, or bad malt fhiall be mixed with’ 


aliquod placitum fuerit inter vicinos, È defendentes nega- 
verint F wvadierint legem verfus Querentem, Jolebant facere 
legem cum tertia manu, Sc. (Ing. de Confuetud. Manerii de 
Sutton Calfeld | a tempore Athel/tani Regis.) i. e. The dė- 
fendants were to bring three perfons to fwear with them. 
Which law feemeth to be borrowed from the Feudi ifs, who | 
call thofe men, that came to fwear foy ‘another in this 
cafe facramentales. Of whom Hotoman ‘faith thus, In 
verbis Feudal. Sacramentales a Sacramento, id eff, jura- 


mento dicebantur ii, qui quamvis rei de qua ambigebatur, 


teftes non Suiffent, tamen. ex ejus, cujus res agebatur, animi 
Jententia, in eadem que illi verba jurabant, illius videlicet 


‘conftable, by the direction of a juftice ‘of ‘pe 
fearch for the fame ; and order it to be fold'at' 
price, Se. ‘11 Fac. ‘1. ‘cap. 28. Ade 6. 
bufhel was granted on malt, by Stat. 8 & 9 | w. 7e i 
which by fubfequent ftatutes hath been continued yearly 
ever fince ; maltiters are, once a month, ‘to make anen- 
try at the’ excife office of all malt made, ‘utidér the per 
of 107. and to pay the duty in three months, or’ 
double value: and if any maltiters alter their feep 
veffels, without giving notice, ‘or fhall ‘ufe any 
ciftern, they fhall forfeit 50/. And ‘refufing 
officers entrance into their houfes, toc. forfeit 5 /. 
I concealin 













concealing malt from the fight of the gager; is liable to a 

“penalty of 105. per bufhel: and wetting barley any where 

put in the ciltern, incurs a forfeiture of 2 s. 6d. a bubhel, 

ĉe. But juftices of peace have power to mitigate the pe- 

nalties and forfeitures. 2 Anm. t. 2. 6 Geo. li t: 20. 

Malt made for exportation is difcharged from duty; yet 

muit be entered, and kept fecrete from other malt, on pain 

of so/. and when made fhall be put into ftore-houfes with 
two locks, and not delivered out without prefence of an 
officer, ec. Stat 12 Geo. 1. c.4. If any malt be brought 
from Scotland into England, it thall pay 3d. a bufhel more; 
to make up the Engiz/h duty, and be entered, and the duty 
` paid before landing, &c. or fhall be forfeited. 13 Geo. 1. 
¢.7. An allowance is made for exporting malt, on certi- 
ficates of officers, and fecurity given not to re-land it; but 
if landed in any part of Great Britain, the fame to be for- 
feited, and treble value, Fe. by 3 Geo. 2. c7. 6 Geo. 2. 
c. 1. 9 Geo.z. and ro Geo. 2. c.1. Annual ftatutes are 
~ made for laying a duty on malt, mum, cyder and perry. 
mOKGron iy cas)? 20 Groa. es Ty 22 Geor zoti 1s fe, 
y Stat. 33 Geo, 2. ¢. 7. An additional duty of 3 d. per 
bufhel was laid upon malt. See Brafium. 
| Perpetual duties on malt, ĉe. 33 Geo. 2. ¢.7. 
_ Regulation for fecuring the payment of malt duties, 
and to prevent mixtures, 3 Geo. 3. ¢.13. 

Mait-muina, A quern or malt mill. The word oc- 
curs in Marr. Paris’s Lives of the Abbots of St. Albans, 
Se, ! 

MWalt:bot, Malt-ftot, Some payment for making malt. 
—Solverit de malt-ihot termino circumcifionis Domini 20 
denarios. Somner of Gavelkind, p. 27. 

Malbeilies, (from the Fr. malvoillance) Is ufed in 

our antient records, for crimes and mifdemeanors, or ma- 
licious practices. —Ces font les treafons, felonies, & mal- 
veilles fairs au noftre feigneur le Roy, © a fon people per 
Roger. de Mortimer, Ge. Record. 4 Ed. 3. 

Walreifa, A warlike engine to batter and beat down 
walls. Matt. Parif: 

Malveifin, (Fr. mauvais veifin, malus vicinus) An ill 
neighbour. 

Malveis P20curozs, Are underftood to be fuch as ufe 
to pack juries, by the nomination of either party ina caufe, 
or other practice. Artic. fuper Chart. cap. 10. 

— Malum in fe, Our law books make a diftin&ion be- 
tween malum in fe and malum probibitum. Vaugh. Rep. 
332. All offences at Common law generally are mala in 
Je; but playing at unlawful games, and frequenting of 

_ taverns, ec. are only mala prohibita to fome perions, 
and at certain times, and not mala in fe. 2 Roll. Abr. 
355. 

pan, (ille of,) French wines, not exceeding 100 tons 
an one year, may be imported by ftrangers, 5 El, cap. 5. 
JG. 46. Liberty given to import cattle and corn into 
England, 15 Car. 2. c. 7. f.21. No drawback to be al- 
lowed for foreign goods exported to the ifle of Maz, 
12 Geo. 1. c. 28. fed? 21. No goods but of the produé 
of the ifland to be imported from Man, 12 Geo. 1. c. 28. 
-Jea 22, The Treafury may purchafe the ifle of Maz, 
12 Geo, 1, c. 28. f: 25. For carrying into execution a con- 
tra&t made purfuant to 12 Geo. 1. between the commif- 
fioners of the Treafury and the Duke and Dutchefs of 

_ Athol, proprietors of the ifle of Man, and their truftees 

- forthe purchafe of the faid ifland, 5 Geo. 3. c. 26. 

= ana, Signified formerly an old woman. Gerv. of 

_ Tilb. cap. 95. 

Managium, (from the Fr. manage, a dwelling or in- 

_ habiting) Is a manfion houfe or dwelling-place.—Concefi 

+ caj itale managium meum cum pertinentiis, Sc. Mon. Angl. 
tom. 2. p. 82. l 

nbote, (Sax.) A compenfation or recompence for 
homicide ; particularly due to the lord for killing his man 
or vaffal.  Spelm. de Conc. Vol. 1. pag. 622. See Lam- 

‘bard in his Explication of Saxon Words, verbo æflimatio, 

a” in parte pofter. Annal. fuor. fol. 344. & 


= anca, Was a fquare piece of gold coin, commonly 
_ valued at thirty pence; and mancu/a was as much as a 
= mark of filver, having its name from manu-cufa, being 
- coined with the hand, Leg. Canut. But the manca and 


— mancufa were not always of that value ; for fometimes the | 
Deke 





MAN 


former was Valued at fix fhillings, and the latter as ufed 
by the Englif> Saxons was equal in value to our half crown, 
Manca jex felidis eftimetur. Leg. H. 1. c. 69. Thora. 
in his Chronicle tells us, that maneufa eft pondus duorum 


Solidorum €S Jex denariorum; and with him agrees Du 


Cange, who fays that twenty manc@ make fifty fhillings. 
Manca and mancufa are promifcuoufly ufed in the old 
books for the fame money. Sfelm. 

Manch, Is fixty thekels of filvers or feven pounds and 
ten thillings; and one hundred fhekels of gold; of feventy- 
five pounds. Merch. Dia. 

Manchefter, Its collegiate church; how vifitable; 2 Geo, 
2s CAO 

Apanciple, (manceps) A clerk of the kitehen; or ca- 
terer; and an oficer in the Inner Temple was antiently fo 
called, who is now the fteward there, of whom Chaucer, 


our antient poet, fometime a ftudent of that houfe, thus 
writes : 


A manciple there was within the Temple, 
Of which all catours might taken enfample. 


This officer ftill remains in colleges, in the univerfities. 
Cowell. 

Mandamus, Is a writ iffuing out of the court of King’s 
Bench, fent by the King to the head of fome corporation, 
&¢. commanding them to admit or reftore a perfon into 
his place or office, &c. 2 Inf. 40. 

It is now an eftablifhed remedy, and every day made 
ufe of, to oblige inferior courts and magiitrates to do that 
juftice, which, without fuch writ, they are in duty, and 
by virtue of their offices, obliged to do; and is a writ of 
right, which the fuperior court is obliged to iffue, in the 
ordinary form, without impofing any terms on him who 
demands it. 3 New Abr. 528. 

Bat tho’ it be a writ of right, yet the court feldom 
grants it, without giving the party, to whomit is pray’d, 
a day to fhew caufe why it fhould not iffue; alfo fuch 
matter muft be jaid before the court, by which it may 
appear, that the party isintitled to it. 3 New dér. 528s 

A mandamus lies to reftore a mayor, alderman, or ca- 
pital burgefs of a corporation; a recorder, town-clerk, 
attorney turned out of an inferior court, fteward of a 
court, conftable, &c. 11 Rep. 99. Raym. 153. J 
Keb. 549. 2 Nelf: Abr. 1148, 1149. By fome opinions 
it doth not lie, to reftore a common council-man. 2 
Cro. 540. But fee 1 Ventr, 302. A mandamus may be 
had to reftore a freeman; and alfo to admit one to the free- 
dom of thé city, having ferved an apprenticefhip. Sid. 107- 
To reftore a fellow of the college of phyficians, it lies ; 
though not for a fellow of a college, in the univerfities, if 
there is a vifitor. 1 Lev. 19,23. It hath been refolved, 
that a mandamus fhall not be granted to rektore a fellow or 
member of any college of {cholars or phyfick, becaufe thefe 
are private foundations, Carthew’s Rep. 92. And this 
writ lieth not, for the deputy of an office, &c. yet he who 
hath power to make fuch deputy, may have it. Mod.C, 18. 
1 Lew. 306. It lies not, generally, to ele€t a man into any 
office; nor for a clerk oF a company, which isa private 
office ; or to reftore a barrifter expelled a fociety; a proc- 
tor, &e. 2 Lev. 14, 18. 2 Nelf. 1150, 1151. But a 
mandamus may lie to remove perfons as well as reftore 
them; by virtue of any particular flatute, on breach 
thereof. 4 Mod. 233. 

If juftices of peace refufe to admit one to take the oaths, 
to qualify himfelf for any place, &c. mandamus lies; fo 
to a bifhop or archdeacon, to fivear a churchwarden; 
to grant a probate of a will; and to admit an executor to 
prove a will, or an adminiftrator ; to a rector, vicar or 
churchwarden, to reftore a fexton. Wood's Inf. 568. 
Mandamus lieth to admit a man to take the oath of alle- 
giance, Sc, and fub{cribe according to the att of toleration, 
in order to be qualified to be a diffenting minifter. Mad. 
Caf. 310. Alfo amandamus will lie to the bifhop, to grantia 
licence for a parfon to preach, where ’tis denied, and he is 
in orders for it: and this writ lies to reftore a perfon to 
univerfity degrees. 2 Ld. Raym. 1206, 1334. But after 
a man is reftored on a peremptory mandamus, he may be 
difplaced again, for the fame matters for which he was 
before removed, and others. Zb. 1283. In the writ of 

>H mandamsss 


mandamus, the words are to admit or reftore, wel caufam 
fignificare quare, Fc, And ifa corporation have power to 
disfranchife a freeman, and they do it accordingly, if a 
writ is granted to reftore him, vel caufam fignificare quare, 
and they certify a fufficient but falfe caufe, the court of 
B. R. cannot reftore him, but there lies aw a€tion for a 
falfe return; and if then it be found for him, he fhall 
have a peremptory mandamus, which is ufually granted af- 
ter the firft writ; or if he be imprifoned, he may bring 
action of trefpafs and falfe imprifonment, &c. 11 Rep. 


99. 5 Mod. 254. 


Of judgment on the return. 

There is to be judgment upon the return of the writ, 
before any action of the cafe may be brought for a falfe 
return of a mandamus. 2 Lev. 238. And returns upon 
writs of mandamus muft be certain for the court to judge 
upon. 11 Rep. 99. 

By ftatute, where any writ of mandamus fhall ifue out 
of B. R. ĉc. the perfons required by law are to make 
their return to the firft mandamus; and on the return made 
thereto, the perfon fuing out the writ may plead to, and 
traverfe all or any of the material facts contained in fuch 
return, to which the perfon making the return fhail re- 
ply, take ifue, &c. And the parties proceed as if action 
had been brought for a falfe return ; and if judgment be 
given for the plaintiff, he fhall have damages and cofts, as 
in action on the cafe, Se. Q Ann. c. 20. 

A cafe has happened, and others of the like kind may 
happen, where an aétion could not be brought, nor the 
return pleaded to, or traverfed, under the ftatute. In 
fuch cafe, it may perhaps be advifable to ‘move the court 
of King’s Bench, for an information, againft the perfon or 
perfons, making a falfe return, or fuch a return, as will 
lay the the party, who moved for the mandamus, under the 
dilemma mentioned above. Cafe of Batterfea parith, 
about Hilary term, 1769. 

All the ftatutes of jeofails hall extend to writs of man- 
damus, and proceedings thereon. A perfon having a 
mandamus to be admitted to any office or privilege, ought 
to fuggeft whatever is neceflary to intitle him to be 
admitted ; and if that be not done, or if it is falfe, it 
will be good matter to return on the mandamus: and on 
the return of thefe writs, as well’ as others of this nature, 
there are ufually great arguments in favour of liberty, 
&§c. Mod. Ca. 310. It has been held, that feveral per- 
fons cannot have one Mandamus ; mor can feveral join in 
an Aétion on the Cafe for a falfe Return. 2 Salt. 433. 
But there has been an inftance to the contrary, where the 
‘circumftances of the cafe were fuch, that required a variety- 
of perfons to join in the application, wiz. on the late 
highway aét, to compel the juftices to nominate a fur- 
veyor out of the lift, returned by the inhabitants. Cae, 
of Batterfea parifh. In B. R. about Hilary term, 1769. 

A writ of mandamus may not be directed to one perfon, 
or to a mayor and alderman, ec. to command another 
to do any act; it muft be directed to thofe only who are 
to do the thing required, and obey the writ. 2 Salk. 
446, 701. This writ is not to be refed before granted by 
the court; and if the corporation to which the mandamus 
is fent, he above forty miles from London, there fhall be fif- 
teen days between the ze/e and the return of the firt writ 
of mandamus; but if but forty miles, or under, eight 
‘days only ; and the’ alias and pluries may be made re- 
turnable immediate: alfo at the return of the pluries, if no 
return be made, and there is affidavit of the fervice, at- 
tachment fhall go forth for the contempt, without hearing 
counfel to excufe it. Ibid. 434. A motion was made for 
an attachment, for not returning an alias mandamus; and 
by Holt Ch. Jut. In cafe of a mandamus out of Chancery, 
‘no attachment lies till the pluries, for that is in nature of 
an aétion to recover damages for the delay ; but upon a 
mandamus out of B. R. the firk writ ought to be returned, 
though an attachment is not granted without a peremp- 
tory rule to return the writ, and then it goes for the con- 
tempt, &c. Ibid. 429. } P 


Some modern cafes where a mandamus will lie, and where not, 


A mandamus lies to admit, reftore, or difcharge a con- 
fable; for he is a publick officer, and one whofe office 

























696. Lh 


Stran. 895. xu 


troops. 


the King’s Bench, over all inferior courts tor 
within their bounds, and to compel 
their jurifdiction, whether fuch juridiction! 
a modern charter, fubfifts by cuftom, 
att of parliament, yet being én Jubfid; 
of late been exercifed in variety of initane 
damus granted to the quarter-feffions, to 
for abating a nufance. 


wich, to give judgment in an aflaule and 


London, to give final judgment Upon | 


judges of courts, to give judgment, or 


relates. to the adminiftration of jii DET 
1 Rell. dör. 535. x Salk. 175, x 
Mandamus to proceed, to election, where a cl f 
holding over. Stran. 555. 
Mandamus may be, granted to go to av 
there is a mayor de faso. -Stran roogs 
Granted to go to elestion, notwithitanding 
election de fao. Stran. 1157. i 
Granted to elect corporation officers: where there 
wrongful officers in pofltfions Stran. 1480, 






































the defendant, ‘tran. 697- i 
Mandamus for a prebend. - Stran. . 1082. 
prebendary.. Straus 159. ne i 
Lies for a chaplain where there is no vibes 
Toa univerfity to reftore to degrees. Stran 
Tovreftore a fchoolmafter. -Stran pealdis 
For a-parifh-clerk, fexton,, fcavenger. 
To {wear an ale-tafler, Stran. 608. 
To fwear a director of the amicable afar 


Mandamus for yeoman of the wood ache § 
Mandamus to admit a deputy regifter. | Stra 
_ A priacipal may have a mandamus to ad 


To allow conftables their expences of € 
Stran. 42, 93- Ka 
To reimburfe a furveyor of highways, St 
And this general jurifdi&ion and fuperi 


Ay, 
So a mandamus was granted, to the ec 


5 Geo}. 
So a mandamus was granted to the f 
Mich. 7 Gea. 1. Baily v. Brown, o a1 
So a mandamus was granted, to the bailif f 
to give judgment in a caufe there dependi 
court in this cafe required an afidavit o 
elfe it fhould-be prefumed that the cour 
Trin, 2 Geo, 2. ae 
Soa mandamus was granted to the pe 
werpocl, to hold an aflembly for doing the publ 
nefs, which was making leafes. Mich. 8 
But though thefe kind of writs, are d da 


ee ge of their authority, yet they are. 
to aid a jurifdiGion, but only to enfor 
of it; nor are they ever Sree where 
proper remedy. 

Mandamus to a judge i in nature ofa a prt ed 
II ae. 

Toj juftices of peace, to give, fae 
Stran. eae wt 


ax 
To take fecurity on articles of bee 
Mandamus to the clerk of à company, | te 
Stran. 879. ey t 
To produce the books, at the next af nbl 
Granted to attend a court-leet. Siram a 
No mandamus lies for a leGturer. 
Lies not, to {wear in one, who has had 
information againft him, for an ufurpa 
To call a veftry, for the elecii n of 
fufed. Stran. 686. 
Mandamus lies not, to “grant a licence t 
houfe, Siran. 881. k 
Lies. not, for an adminifirator dura 
Stran. 892. — wae: 
No peremptory mandanu, pieda error 
falfe return, airen 98 33. 
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poor’srate. Stran. 1259. wis 

But thoigh the court of King’s Bench 






































on. 
efes- of Tintagel iz Cornwal. 


4 ie. 


the King’s tenant ix capite, Se. 


B,.253, Reg. Orig. 195. 
209., pl. 19- 248. p/. 81. Lamb. 36. 


iven. 


ASA '' 


(mandatum) 


Stat. 31 Eliz. c..9. 


G 


March. Rep. 22, 101. 


giving them fhoes, ftøckings and moncy. 
a 
AN 


ty 


al. apud Cloverfbo. anno 822. 
are, Signifies to buy in the market. 


nes againtt the walls of a caftle. Cowell. 
m a petrard as follows, viz. 
grofjos petraria mittit ad intus 
lapides mangonellufque mincres. 
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yh faa Blount. | 


an 


_any thing, is taken with the fame about him, 
is hands; which is called flagrante delifo. 
Such a criminal is not bailable by law: 
one guilty of felony or larceny had been 
fued, and taken with the manner, and the goods 
nd upon him had been broughtinto court with him, 

it be tried immediately, without any appeal or 
nt, and this is faid to have been'the proper 
oceeding in fuch manors which had the fran- 
ngth BOR Oe 08 GI oi a Cot a ate 


abs, 


mutt | (manop va) A day’s work of aman; and 
ent deeds there was fometimes referved fo much rent, 
d fo many mannings. 






damus lies, to infert particular perfons in a | 


be intrufted 
this jurifdi@ion. of iffuing out mandamus’s, yet 
e not obliged to do fo in all cafes wherein it may 
u proper, but herein may exercife a_dilcretionary 
r, as well in refufing.as granting fuch writ; as 
ere the end of it is merely to try a, private right; 
ere the granting it would be attended with manifeit 
hips. and difficulties, €c. fo even fince the ftatute 
4. ¢.4. for obliging corporations to elect officers, it 
been held, that this court hath a difcretionary 
er of refufing a writ for that purpofe, but may firft 
ive information about the election, and, if diffatif- 
ut the right, may fend the parties to try it in an 
Hill. 8 Geo, 2. ~The King v, Mayor and 


more learning on this Jubjed, Jee 3 New Abr. and 
Vin. Abr. tit Mandamus, and Black. Com, 3 V. 
i » 264a 4i V. 434. Com. Dig. tit. Mandamus, and 
: . 


ndamus, Was 2lfo a writ that lay after the year and | 
i in the mean time the writ, called diem clau/it | vices to be performed, and partly referved to the ufe of 
had not been fent out to the ¢/heator, on the 
And was like- 
vrit or charge to the fheriff, to take into the hands 
all the lands and tenements of the King’s wi- 
yho.againft her oath married without his con- 
See F." N: P. 



















, (mandatarius) Is heto whom a command 


Is a commandment judicial of 
s juitices, to have any thing done for the 
"juitice ; of which there is great diverfty. 
d we read of the Bifhop’s mandate to the 
A mandate may be 
1e King’s Bench to {wear a churchwarden, or 
&¢, when refuled to be {worn by the bifhop’s 


Dies, (Mandie or Maunday Thurfday) The day 
Good Friday, when is commemorated and practifed 
mand of our Saviour, in wafhing the feet of the poor, 

| our Kings of England, to thew their humility, 
he antient cuftom on that day, of wafhing 
r men, in number equal to the years of their 


nes, Loaves of bread given to the poor 
hurfday. Chartular. Glafton. MS. fol. 


S, Was antiently ufed for zenentes or tenants ; 
o manent ; and it was not lawful for them 
Idren, to depart without leave of the lord. 
Leg. 


lus, A warlike inftrument made to caft 


, An engine of war made to caft ftones; 


, Was an handkerchief which priefts always 


. 


mner, (from the Fr. manier, or mainer, i. e. manu 
res) To be taken with the manner, is where a thief 


Mannive, Is where one is cited to appear in court, and 
fand to judgment there : it is different from bannire ; for 
though both of them fignify a citation, one is by the ad= 

verfe party; and the other by the judge. Leg. H. 1. č: 10: 
Di Cange. b 

Manncpus, (manopera) Goods taken in the hands of 
an apprehended thief. Cowell. 

Jannus, A horfe, a pad or faddle horfe. In the 
laws of Aljred, we find max=theof, fet a horfe-Realer.. Cowell: 

Utanoz, (manerium) Seems to be derived of the Fr. 
manoir, habitatio, or rather from manendo; of abiding 
there, becaufe the lord did ufually refide there. Ef feo- 
dum nobile partim vafalis (ques tenentes vocamus) ob certa 
| Jervitia concefum; partim Domino in ufum familie fue, 
cum jurifdiicne in vaffallos, ob conceffa predia refervalum, 
Que vaffallis conceduntur, terras dicimus tenementales, 
que domino refervantur dominicales: Totum wero feodum 
dominium appellatur, olim baronia; unde curia que huic 
preef jurifdi@ioni hodie curia baronis zomen retinet., Skene 
de verb. fignif. faith, It is called manerium quafi manu- 
rium, becaufe it is laboured by handy-work : it isa noe- 
ble fort of fee, granted partly to tenants for certain fer- 














farms. , That which was granted out to tenants, we call 
denementales; thofe referved to the lord, were dominicales : 
the whole fee was termed’ a lordfhip, of old a barony ; 
from whence the court, that is always an appendant to 
the manor, is called The court baron. 

Touching the original of manors, it feems that in ‘the 
beginning, there was a circuit of ground, granted. by 
the King to fome baron or man of worth, for him and his 
heirs to dwell upon, and to exercife fome jurifdiction 
more or'lefs within that compafs, as he thought good to 
grant, performing fuch fervices, and paying fuch yearly 
rent for the fame, as he by his grant required; and that 
afterwards this great man parcelled his land to other 
meaner men, enjoining them fuch fervices and rents as he 
thought good, and fo as he became tenant to the King, 
the inferiors became tenants to him. See Perkins Refer- 
vations 670. and Horne’s Mirror of Fuftices, lib. 1. cap. 
de Roy Alfred, and Fulbeck, fol. 18. And according. to 
this our cuftom, all lands holden in fee throughout France 
are divided into fiefs and -arrieri fiefs, whereof the former, 
are fuch as are immediately granted by the King; the 
fecond, fuch as the King’s feudatories, do grant to others, 
Gregerit Syntagm. lib. 6. cap. §. num. 3. 

In thefe days, a manor rather fignifieth the jurifdi€tion 
and royalty incorporeal, than the land or fite. For a 
man may have a manor in grofs, (as the law termeth it) 
that is, the right and intereft of a court-baron, with the 
perquifites thereunto belonging, and another, or others 
have every foot of the land. Kitchin, fol. 4. Broke, hoc 
titulo per totum. Braéon, lib. 4. cap. 31. num. 3, divi- 
deth wunerium into capitale E non capitale. See Fee. 

A manor may be compounded of divers things, as of a 
houfe, arable land, pafture, meadow, wood, rent, ad- 
vowfon, court-baron, and fuch like; and this ought to 
be by long continuance of time, beyond the memory of 
man ; for at this day a manor cannot be made, becaufe 
a court-baron cannot now be made, and a manor cannot 
be without a court-baron, and fuitors or freeholders, two 
at the leaft; for if all the freeholds, except one, e/cheat 
to the lord, or if he purchafe al], except one, there his 
manor is gone caufa qua fupra, although in common 
{peech it may be fo called. Cowell. 

By a grant of the demefnes and fervices, the manor 
paffeth ; and by grant and render of the demefnes only, 
the manor is deftroyed, becaufe the fervices and demefnes 
are thereby fevered by the att of the party ; though it is 
otherwife, if by act of law, as by partition, 6 Rep. 63. 
There are two coparceners of a manor ; the demefnes are 
affigned to one, and the fervices to the other, the manor 
is gone; but if one die without iffue, and the manor 
defcends to her who had the fervices, the manor is re- 
vived again, for the feverance was by act in law, 1 
Infi. 122. 8 Rep. 79. 3 Salk: 25,.40. A new manor 
may arife and revive by operation of law. 1 Leon. 204. 
A manor cannot be without a court-baron: and it muit 
be time out of mind; at this day a manor cannot be 

made, 


far family, with jurifdiction over his tenants for theif 


thede, becaufe a court-baron cannot now be made. 


Inf. 58, 108. 
hamlets ; or only great part of a village; &c. 


vices to the fuperior lords. z Jn/?. 67. 


court-roll, and held of other manors. 


Rep. 17. 


freeholders, or fuitors at leaft, 
2 Roll. Abr. 121. 


1 Inf. 58. 


that one tenant. 1 And. 257. 1 Nelf. Abr. 524. 


wey, Fe. Cro. Eliz. 103. 
Abr. tit. Manor, and Black. Com. 2 Ve go. 


MJanle, (mane) An habitation, or farm and land. 


Spelm. See Manfum, 


Manter, Abaftard. Cowell. 


Manton, (manfio a manendo) Among the antient Ro- 
mans, was a place appointed for the lodging of the prince, 
or foldiers in their journey ; and in this fenfe we read 
It is with us moft commonly 
ufed for the lord’s chief dwelling-houfe within his fee; 
otherwife called the capital mefluage, or manor place. 
Some fay it is a dwelling of one or more houfes 
without a neighbour: and manfion-houfe is taken in law 
for any houfe of dwelling of another; in cafes of commit- 
The Latin word 
manfia, according to Sir Edward Coke, feems to be a cer- 
tain quantity of land: hida vel manfia, and manfa, are 
Fleta, lib. 6. 
And that which in antient Laziz authors was termed Aida, 
was afterwards called max/us.—Manfio efè poterit conffruéia 
ex pluribus domibus vel una, que erit habitatio una ZF fola 
fine vicino; etiam & fialia manfio fit vicinata non erit wil- 
la, quia villa ef iex pluribus manfionibus vicinata & collata 


primam manfionem, Sc. 
Skene. 
ting burglary, Se. 3 Co. Inf. 64. 
mentioned in fome old writers and charters. 


ex pluribus vicinis. Bra, lib. 5. p. 1. 


Manlaughter, (homicidium, from the Sax. man/lyte) Is 
the unlawful killing aman without any prepenfed malice ; 
as when two perfons meet, and upon fome falling out, the 
It is done in a prefent heat, on 
a fudden quarrel, and upon a juft provocation; and with- 
out any deliberate intention of doing mifchief: and it 
differs from murder only, in that it is not done with fore- 
going malice; and from chancemedley, having no prefent 


one kills the other. 


intent to kill. Staundf. P. C. lib. 1. cap. 9. and Bragon, 


¢.9. This crime is felony ; but for the firft time admits 
of clergy: and there can be no acceffaries to this offence 


before the faét, becaufe it mut be done without pre- 
meditation. H.P.C. 217. In the laws of Canutus, the 
fame diftin@tion was made between murder and man- 
Slaughter, as now; for we find, ifa man was killed wil- 
fully and premeditately, then the offender was to be de- 
livered to the kindred of the flain, ĉc. But if on his 
trial, the fact was proved not to be wilful, then he was re- 
figned to the bifhop, &e. Leg. 53. 


What it is, that conftitutes manflaughter, and the difference 
between that, and murder. 

Manflaughter mutt be upon a fudden quarrel, where the 
party guilty does not appear to be mafter of his temper, 
by talking calmly on the quarrel, or afterwards in other 
difcourfe, whereby the heat of blood may be prefumed to 
_ be cooled. Crompt. 23. Kel. 56. Therefore if two 
perfons meet together, and in ftriving for the wall, one 
of them kills the other, this is wanflaughter: and fo it is, 
if upon a fudden occafion, they had gone into the fields 
and fought; and one had killed the other; for all is one 
continued act of pafon, on the firft-fudden occafion, 3 
Inf. 51, 55. H. P. G. 48. And if two perfons who 
have formerly fought on malice, are afterwards to all 
appearance reconciled, and fight again on a frefh quarrel, 
and one of them is killed, it fhall not be conftrued that 
they were moved on the old grudge, unlefs it appear by 

2 


1 
It may contain one or more villages or 
And there 
are capital manors, or honours, which have other manors 
under them, the lords whereof perform cuftoms and fer- 
2 Roll. Abr.72. 
There may be alfo cuftomary manors, granted by copy of 
4 Rep. 26.. 11 
But it cannot be a manor in law, if it 
wanteth freehold tenants; nor be a cuftomary manor, 
without copyhold tenants; fo if there are no fuitors 
in a court-baron but one, or there be only one copy- 
holder in a cuftomary manor: for there fhould be two 
TE 3 
But it is faid, if there be but one free- 
hold tenant, the feigniory continues between the lord and 
The 
cuftom remains, where tenements are divided from the reft 
of the manor, the tenants paying their fervices ; and he 
who hath the freehold of them, may keep a court of fur- 
See Copyhold, and 15 Vin. 






j the whole circumftances of the fa&. 1 Hawk. P: C. 8 
If two men fall out on a fedden and fight, and one break 
his fword, and a ftranger fianding by lends him another, 
with which he kills his adverfary, it is manflaughter in 
both, H. P.C. 56. And where a flranger toa) 
a man’s fervant, &c. coming fuddenly, fees him 
with another, and fides with him and kills the ot 
this is only manflanghter : alfo if a man’s ‘friend: is 
faulted; and he in vindication of his friend; on 
takes up a mifchievous inftrument, and kills t 
of his friend, this is manflaughter;: fo where a pe 
refcuing another, injurioufly reilrained of his libe 
pretended prefs-maiters, e. kills any of them, — 
57. Plowd. 101. Kel. 46, 136. TE 
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1 eae, 
Of oftcers, Fe, : 
But if the perfon kuled were a bailiff, or other off 
of juftice, refifted by any one in the due execution 
duty, it would be murder. - Kelw. 67, 86. If an 
go with malice to kill a perfon, and his fervants bei 
with him know nothing thereof, and then they jo 
the affault and murder, it is but aan/ldughter in 
vants: though if the matter have malice, and h 
fervants of it, and that his intention is to kill 
and they go with their matter; if they kil 
murder in both mafter and fervants. Dyer 
66. Plowd. 100. There were two men in 
chamber, quarrelling, and together by the e 
ther of one of them itanding at the door, th 
getin, cried to his brother to make him fure, 
fently after he gave the other a mortal wound; t 
held manflaughter in him that ftood at the 
1 Jac. 1-. Shep. Abr. 493. Several perfons 
cible poffeflion of a houfe, afterwards killed 
whom they had ejected, as he was endeavour 
night forcibly to regain the poffeflion, and 
houfe; and they were adjudged only guil 
Slaughter, notwithftanding they did the fact i 
of a deliberate injury, becaufe the party flai 
in fault himfelf: yet if in fuch, or any oth 
whether it were fudden or premeditated, a juft 
conftable, or even a private perfon, be 
vouring to keep the peace, he who kills | 
murder. 1 Hawk. 85. y 


Of provocation, Be 
It hath been adjudged, that upon a killing: 
quarrel, if a man be fo far provoked by anothe 
or geitures, as to make a puih at him with a 
{trike at him with any other fuch weapon: 
endangers his life, before the other’s: fword is 
and thereupon a fight enfues, and he who ma 
fault kill the other, it is murder; for by ; 
other in fuch a manner, without giving hi 
tunity to defend himfelf, fhewed that he inten 
him: but in cafe he who draws upon another 
quarrel, make no pafs at him till his fi 
and then fighting with him kill him, 
manflaughter only ; becaufe by giving the 
be on his guard, he fhews his intent is 
kill, as to combat with the other, according to 
mon notions of honour. Kel. 61, 131. 1 Hawk. P 
S1582 na E E cS 
As to provocations, Se. — 
And as to provocations, no trefpafs, breach 
word, or affront by words, &c. will be thou 
rovocation to excufe the killing of another. 
Though if upon ill words, as giving the li 
another a fon of a whore, both parties fudden 
one kills the other, this is manflanghter : and 
angry words affaults another, by pulling him b 
and he that is affaulted draws his fword and 
kills the other, this is but manflaughter ; fi 
was offered to the flayer, from whence he mig 
apprehend that there might be fome furth 
him. ` Zid. 55, 60, 138: > LAA ARS 
If a man is taken in adultery with ano 
wife, and the hufband draws his fword and pr 





MAN 


à i 
Punifoment of manflaughter, as murder, in particular cafes, | 


fiatute. 
= "Phere is manflaughter punifhable as murder, by fta- 
“tute: By the 1 Zac. 1. c. 8. If any perfon fhall ad 
another, not having then a weapon drawn, or not ftricken 
firft, fo that he dies within fix months, although it were 
not of malice or fore-thought, it is felony without benefit 
of clergy : But this doth not extend to perfons ftabbing 
others /e defendendo, or by misfortune, &c. with no intent to 
commit wan/flaughter ; and the ftatute relates to the party 
et that actually gave the ftrdke, or tabbed the other, 
and not to thofe that were aiding or abetting, H. P. C. 
58. A blow given, or weapon drawn at any time during 
the quarrel, before the thruft or ftab given, is within the 
ftatute; and drawing out a piftol, and levying it at the 
party killing, or throwing a pot, bottle, &c. at him, 
are within the equity of the words, having a weapon 
drawn: 5 Lev. 255, 256. So if the party killed have 
- a cudgel in his hand ; clergy fhall be allowed. Gedb. 154, 
And he that is oufted of clergy by this itatute muft be fpe- 
cially indi€ted upon it; though even then, the jury may 
- find manflaughter generally: for the ftatute makes no new 
- offence, but only takes away the benefit of the clergy, 
which was allowed at Common law. H. P. C. 58, 266. 
- The ftatute is but a declaration of the Common law ; and 
“made to prevent the compaflion of juries, who oftentimes 
were perfuaded to believe, that to be a provocation to ex- 
tenuate the crime of murder, which in law was not. Kel. 
55. _ And onthe ftatute 1 Fae. 1, of Stabbing, it has been 
ufual to prefer two indiétments, one of murder, another up- 
on this ftatute, and put the prifoner to plead to both ; then 
tocharge the jury, firft, with the indiétment for murder, 


+ 


~ and if they find it not to be that crime, to inquire on the, 


other bill, becaufe if convicted of cither, the offender is 
excluded his clergy. 1 Hale’s Hif. P. C. 468, 


OF accidents happening, from two perfons playing together. 

-Two matters of defence play at hand-fword, and one 

wounds the other, of which he dies, it is only man/laugh- 

=. 7er; and it is faid not to be felony where they play 

~ by the King’s command, for that they play by con- 

` fent to try their manhood, and may be the better able 

_ todo the King fervice upon occafion, 3 In/?. 56, 160. 

- Dalt. 352. Hob. 134. When two perfons play at foils, 

and one kills the other, itis zanflaughter. H. P. C. 32, 

$7. Thoughif one kill another at wreftling, or fhooting 

an bow and arrow at buts, &c, this will not be man- 

~ Jlaughter in the offender, Kelw, 168. Thefe lait cafes are 
without an ill intent, 


of inconfiderate a&s, without epil intention, from which 
the death of any one enfues. Et econtra, 

If one foots off a gun in a highway, or throws a 

{tone over a wall, in a place where people often meet, 

and a perfon is killed ; or at another in play, and kill 

~ bim; if done without any evil intention, it is manflaugh- 

wer. 3 Inf. 57. Butif an unlawful aé& be done with 

= an ill intent, and the att is deliberate, if death happens, 

_“‘Wtistmurder. H. P.C.32, 44: 3 Inf. 56. Kel. 112. 

re A perfon fhoots at the tame fowl of another, which is 

“an unlawful aĝ, and kills a ftander-by, it is murder: 

if ho be hooting at a hare, wild fowl, and not qualified 

_ tokeep a gun, or to kill game, it is manflaughter: And 

where he is qualified to keep a gun, it is only chancemed- 

Tey. 3 Inf. 59. ‘Though in cafes of this nature, it ought 

= tobe confidered how far the unlawful aét, doth tend imme- 

he) diately, or by neceffary confequence, tothe injury of ano- 

i Be a HP. C. 31. Kel. 117. A man ‘drives his cart 

~ ¢arelefly, and it goes over a child in the ftreet; if he fee 

: the child, and yet drive upon him, it is murder; but if 

he faw not the child, it is manflaughter. And if a child 

‘tun crofs the way, and the cait runs over him, be- 

“Bere fore it is poflible to make a ftop, it is per infortunium. 


wi by 1 Hale's Hif. P. C. 476. See Chancemedley and Mur- 







ee Manlealing or Kidnapping. The forcible abduction 
' h or ftealing away of man, woman, or child, from their 
own country, and felling them into another, was capital, 
2 by the Fewifh law. Exod; xxi. 16. So by the Civil law 
jt was punifhed with death. Ff. 48. 15, 1. The Com- 
gon law of England hath punifhed it with fine, impri- 


-tiones que manualia beneficia nuncupantur, Se, 





M AN 


fonment, and pillory; Raym, 474. 2Show. 221, Skim 
47. Comb. 10. and vide Stat. 11 G12 W. 3. c. 7. and 
Black. Com. 4 V21Q. 

Mantum Capitate, The manor-houfe or manje, or 
court of the lord. Keunet’s Antig. 150, 

Manfura and MPafura, Are ufed in Dome/day and other 
ancient records, for Manfiones vel habitacula villicorum, 
Cowell. 

Manus, Anciently a farm. Selden’s Hif. of Tithes, 
pag. 62. 

Manlus Prcsbpteri, The mane or houfe of refidence 
of the parifh-prieft; being the parfonage or vicarage-houfe, 
Paroch. Antig. 431. 

WMantheof, (From the Lat. Manaus, a nag, and Sax, 
Theoff, i. e. Thief) Signified, anciently, an horfe-ftealer. 
Leg. Alfred. 

Mantile, Is along robe; from the French word zman- 
teau, mentioned in the Stat. 24 H. 8. c. 13. 

Manuatlia Weneficia, Were the daily diftributions of 
meat and drink to the canons and other members of Ca- 
thedral churches, for their prefent fubfiftence,— Confuc- 
tudinem, ce. qua canonici & alii beneficiati feu clerici cas 
thedralium, & aliarum collegiatarum ecclefiarum, diftribu~ 


Lib, 
Statutor. Ecclef. Sanéti Pauli London. MS. 

ABanuaiis Doedientia, Is ufed for {worn obedience, or 
fubmiffion upon oath. Henricus de Teifdale Re@or Ecclefie 
de G. fecit pro illa Domino Johanni Archiepifcopo Ebor. Mas 
nualem Obedentiam apud Ebor, 11 Kal. Maii 1295. Ex 
Regiitr. Ebor. 

Manucaptio, A writ that lies fora man taken on fufpi- 
cion of felony, &c. who cannot be admitted to bail by 
the fheriff, or others having power to let to mainpri/e, 
Po N-o BEAD: 

Manual, (Manualis) Signifies what is employed or ufed 
by the band, and whereof a prefent profit may be made; 
As fuch a thing in the manual occupation of one, is where 
it is actually uled or employed by him, Staundf. Prerog. 





4: 

i Manufature, A commodity produced by the work of 
the hand; as cloth, c, Merch, Dig, All perfons may 
work in mwanufadures of hemp, or flax, or tapeftry,. 15 
Car. 2. ¢. Provifions againft frauds in the manufac- 
tures of woollen, linen, and iron, 1 Ann. Stat. 2. c. 18, 
13 Geo. 2. c: 8, Workmen in the woollen manufactures to 
be paid in money only. 10 Ann. c.16. Penalties on ma- 
nufadurers in leather imbezilling their work. 13 Geo. z» 
c. 8. Manufa&urers in leather hall be paid their wages 
in money. Jid, Regulations of the manufa@urers in 
woollen, linen, iron, leather, &¢. and for the payment 
of their wages. 22 Geo. 2; ¢.27. Penalty on feducing 
manufadurers out of the kingdom, and on exporting uten- 
fils of the filk and woollen manufactures. Stat. 23 Geo. 2. 
O° 43; By. the S7at 22 Xbeo. 2, 6. 275->, Ay peron, 
employed in working up any woollen, lingn, filk, 
leather or iron manufadure, who fhall purloin, im- 
bexil, fecrete, fell, pawn, exchange, or unlawfully difpofe 
of any of the materials, fhall be committed to the houfe 
of correction for fourteen days, and whipped; and for a 
fecond offence to be committed for not lefs than three 
weeks, and whipped. The receiver to forfeit zo /. or be 
whipped; and for a fecond offence 40/. or he whipped. 
See Labourers. See Black. Com. 4 V. 160, 
MBanumilFon. (Manumiffic) Is the freeing a vilfein or 
flave out of bondage; which was formerly done feveral 
ways : Some were manumitted by delivery to the fheriff, 
and proclamation in the county, Gc, others by charter ; 
one way of manymiffion was for the lord to take the bond- 
man by the head, and fay, I will that this man be free, and 
then fhoving him forward out of his hands, And there 


oye 


„was a manumiffion implied; when the Jord made an obli- 


gation for payment of money to the bondman, or fued him 
where he might enter without fuit, &, The form of ma- 
numitting a perfon in the time of Will. 1. called The 
Conqueror, is thus fet down.—-——Si quis velit ferwum 
Juum liberum facere, tradat eum vicecomiti per manum dex- 
tram, in pleno comitatu, G quietum illum clamare debet a 
jugo fervitutis Jue. per manumifionem, & oflendat ei libe- 
ras portas & vias,’ & tradat illi libera arma, feilicet lan» 
ceam &F gladium, EF deinde liber bomo efficitur. Lamh}. 


Archai. 126. 
Maye 





at 
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-Qanu opera, Stolen goods taken upon a thief, appre- 
hMnded in the fact. ; See Mannopus. | 

Manuopera, Cattle or any implore ufed to work: 
i? hufbandry,. Mon. Angl: tome 1. pag. 977. Fleta, lib. 
f4 23 

pt ee Signifies a domeflick ; Sæpe obvenit in 
forenfi dialecto, pro fainulo G Jerviente domeftico. ` Spelm, 
“He hall be culpable as of a thing done by one of his, 
family, or by his own hand Erat culpabilis tanquam 
de manupatto. Leg. Hen. 1. cap. 66. 

ABarupes, A foot.of full and ‘legal meafure. 

Manure, (colo, meliore) ‘Lo’ till, 
lands- Leet. Dig: 

Mahus, Was anciently ufediforian cath, and for him 
that took, itsasa compurgator. And it often occurs in 
old records ; Tertia, quarta, Sc. manu jurare ; that is, 
the partyayai-to- bring fo-many,ite frucar with him, that 
they believed what he vouched avas true ; And we read of a 
woman ‘accafed. of; jadaltery ; 3, Mulieri hoc neganti purgatio 
fexta, manu, extitit: indicasi. ¢» {he was to vindicate her, 
reputation upon the teftimony, of fix compurgators. Reg. 
Keel. Chrif. Cant. ¿Ifa perfon {wore alone, it was pro- 
pria manu &waice. The-ufe of this word came probably 
fr omits being required ata perfon’s, hands, to juttify him. 
felf; or from laying the, band npg the New Teflament,. 
on taking thé cath. i rinsing 

« Manus:-mediac, € infimae “pomiues, .Men of. a 
mean condition, of the lowelt degree. Et plures me- 
diz manus, guos ex jupiis ES rationabilibus caufis Rex pater 
exberedaverat. Radulphus de Diceto Jub anno. 11¥2.—— 
Inferioris & -infime;,manus homoi, Idem Jub. annis 1138, 
118 . ? 

Grade ate, Is 3 Sacre ufed i in cate of fameneace. 
Reg. Orig. fol. 182 & 189. See Maintenance. 

MBanworth, The price or value of a man’s life, or 
head ; for of old every. man. was rated at a certain price, 
according t to his quality, which price was paid to the lord 
in fatisfation.fos killing him. Cozvell. 

Maps and Wrints. See Books. And 8 Geo. 2. c. 13. 

Mara, A were, lake, or great pond, that cannot be 
drawh dry. Mow. Ang. tom. 1. p. 666. Caftrum 
& manerium. de. Bolynbroke, cum Joke, mara éF yer 
Paroch; Antiq; 418. 

Marca, A. certain quantity of money. See Mark. 

DMarcatu, The rent of a'mark by. the year, anciently 
referved in leafes, €¥c. Et unum Iarcatum. redditus de, 
Sc. Mon, Angl, tom, Laipe 341. 

March, Earldom of, grants of its lands are to be under 
the Great Seal. 4 Hen..7.-@/14. 

Qarchers or Words Marchers, Were thofe noble- 
men that lived on the Marches of Wales or Scotland ; who 
in times paft (according to Camden) had their laws, and 
poteftatem. vite, €c. like petty Kings ; which are abo- 
lithed by the fiat. 27H, 8. c. 26. and 1 Ed. 6. C LO. 
In old records the lords, Marches of Wales were ftyled 
Marchianes de Marchia Wallig. See: F 2 P. & M. 
cage 

Marches, (marchia, from the Germ. march, i. €. limes, 
or from the Fr, marque,’ viz. Signum, being the notorious 
diftinétion between two countries, or territories) Are the 
limits between England and W ales, or between us and 
Scotland; which lait are divided into Kep and piate 
Marches. 4 Hen, 5. 0 7. 22 Ed.4. c, 8. 24 Hen. 
e.g. And there was formerly a court called the EN 
the Marches of Wales, where pleas of debt or damages, 
not above the value of fifty pounds, were tried and deter- 
mined; and if the council of the Marches held plea for 
debts above that fum, €z c. a prohibition might be awarded. 
Hill. 14. Car. 1. r Cro. Car. 384. 

Marebet, (marchetum) Confuetudo pecuniaria, in manci- 
piorum filiabus maritandis. Braét. lib. 2, cap. 8. This 
cuftom with fome variation, is obferved in fome_ parts of 
England and Wales, as alfo in Scotland and the ifle of 
Guernfzy + And in the manor of Dixevor in the county of 





Cowell, 


plough, or manure 








Caermarthen, evcry tenant'at the marriage of his daughter 


pays 10s. to the lord, which in the British language, is, 
catled Gwabr Merched, i. e. a maid’s fee. The cuttom 
for the lord to lie the fir? night with the bride of his te- 
nant was very common in Scotland, and the North of Eng- 
land : But it was abrogated by Malcom the Third, at the 


i 


i lem Marinariis falutem. ; Penang. Antig, i tn, 
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inftance of his Queen 5 and. inflead thereof. 
paid to the lord by the bridegroom ; from w. 
denominated marcheta mulieris. ‘See B Hecho 
and tit. Maiden Rents 
Marchiare, , To adjoin to, or. border upon. 
MBarculus, A hammer, a mallet. j 
Marden, alias Mawarden in bt ah t 
and pafture how provided iy 3 A le. Airey 
Mares. See Horfes. Abe 5 
Marehal, See Marfoall. aa 
Waretum, (Fr. maret, a a or n 
marfhy ground, overflowed by the fea or 
CQedgie, ie 0 aia ea 
@MWarinarius, A mariner. or fea man : : And x 
rum capitaneus was, the eres Or. warden, 0 
which offices were commonly united in the fan 
the word Admiral not coming into ufe, ti 
of the reign of King EdT, before, which, ti 
letters ran thus ; -Rex capitanes ma 
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Who accountable or loffis. 
The mariners of a fhip are. hii il le; 
the malter to the owners ; and the owners. tot 
for all. damages by negligence, or otherwife i 
cat. or Merch, Compan, 06, Tt. has. j bera 
goods are ftolen from a matter of a 
in. the river of Thames, he is chargea 
he is gone out of the realm, for a rok aber; co 
fea : But it is otherwife adj udged,; wi 
there was no negligence i an! ker. M 
1 Mod, Rep. 85. savoir ir eii vf 
What Jabi ieđs a mariners to. the lofi: of hi. 
| Ifa mariner be hired, on he ib 
the voyage is ended, by the law marine, » andl 
mon-law, he. fhall ‘totes his „wages : Andi 
by tempelt, Ses the a, we their 


Provifion. sas wwonnde, ett 

“Where a mariner is wounded i ain dpi ervice ¢ 
he is to be provided for, at the charge of the 

his illnefs is very violent, he fhall be left aft 
ceffary accommodations, and the thip me t 
him;, if he recovers, he is “intitled t 

deducting what the maftèr expended 

Ol can. 


Of the recovery of mariners wages, and on y 
lative thereto. — ia y 
'The Common law hath jurifdi&ion for m 
and in the Admiralty. they may all join ny 
Perfonating mariners and receiving their w 
forging letters of attorney, Se, or falfl ng 
of adminiftration, for the receipt of feam Ss 
curs a forfeiture of 200 l.. &c. Stat. 
c. 41. A late a& hath ordained, phar 
fhip fhall retain any feaman or mariner, ` 
tract in writing for his wages, on pain | 
And if a mariner refufe to proceed a 
voyage, he fhall forfeit his wages 5. and on com 
juftice of peace, he may commit the offender ti 
of correction, to be kept to hard labour, not 
thirty days, &c. Alfo mariners abfenting from | 
a forfeiture of two days pay, for every day’s ; 
the ufe. ef G? reenswich hofpital ; ; and leaving t 
fore difcharged i in writing, forfeit one 
But this hall not débar any mariner, 
chant foip, from entering into the 
On, the? arrival of any fhip, the ` S. 
men thei? wages in thirty days, or at. the j 
difcharge (dedu@ing the penalties impofe 
zos. Stat. 2 Geo, Zac. 36. No perfons f 
any mariner or common feaman, for 
any ways or means whatfoever, nor may ai 
take more wages, than after the rate of 35 
on pain of ange t.eble the val ofi = a 
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wat 




















xtends not to feamen hired in voyages, from any 
nd the feas, to other parts there, or to Greas 


es 


14 Geo, 2. ¢ 38. 


iftens for foipwreched feamen, &C. : 

itife, and rife fhips,, trading to the chief 
e to pay a certain tonnage duty, to per- 
freight of goods and merchandife ; as 
relief of feamen fhipwrecked ; and other 
“Fe. 9 Geo; 24.04.25. 

duty: ta be paid by all ma 

n any part of his Majetty’s dominions to Leghorx, 
i s that are Shipwrecked, and taken in 
E Ahne n 


s from preffing,.and relief of feamen’s, widows and 
ML i a ee iiad 
r: fervin, „in, merchant, hips, exempted. from 
d into ee ‘King’s fervice, for two years, from 
oing to, fea, and apprentices three years, Se, 
a Geo. 2, c. 38. for the relief and fupport.of 
fabled feamen, and, the widews and :chil- 
al be “iilled, fin .or-drowned in the 
ce, reciting that there. is no penfion for 
GB in the merchants fervice, and that 


ind contribyted fixpence per month, 

efit of this aét, Seamen in the mer- 
pay fixpence ger month, and the maiter 
e fame, out of their pay, and pay- 
-of the corporation. Mariners in 
’s fervice, are exempted from the 


> t f, 
afters of: veffels, €5c. , 
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England, while they had the cuftody of all wards ot heizg 
in minority. Cowell. y 

Maritime, (maritimus) 
belonging to the fea. i bañ 

Maritima Pugliz, The profit and emolument arifing 
to the King from: the fea, ‘which anciently. was colleéted 
by fheriffs; but it was afterwards granted tothe Lorg 
Admiral, Richatdus de Lucy dicitur habere maritis 
mam Angliz, Pat. 8 H. 3. 7. 4. 

Wark, (marca, Sax, mearc.) Of filver, is now thirteen 
Joillines and four pence: Tho’ in the reignof Her. 1.it was 
only fix fillings and a penny in weight ; and fome were 
coined, and fome only cut in fmall pieces ; but thofe thar 
were coined, were worth fomething more than the others, 
In former.times, money was paid, and things valued often: 
times. by the mark; Afignavimus Regin, pro dote fua mille 
mareas argenti anniatim, 1356 4d. computatis pro marca, 
Patm, 3 Joh m, V7 We read of a mark of gold ofeight 
ounces, of 64. in-filvers. or as others write'6 L 135. 4d, 
Stoan’ s Anual.3% + Rate Mag, Pipe, Ann, A Hew. 2, 

Mark to, Goods, Is what afcertains the property or 
goodnefs thereof, éc. And. if one man` fhall ufe the 
mark of another, to theintent to do him damage, a¢tion 
upon the.¢afe lieth, . 2)Cro. 471. A penalty is infli@ed 
in this cafe, by 23) £lixs c. 8. 

DMarbee, (mercatus, from mercanda, huying and felling) 
Js he liberty, by grant or prefeription, whereby a town as 
enabled to tr up aud cpen shops, Sc -at a certain place 
therein, for baying and felling, and better, provifian of 
fuch victuals as the fubject wanteth; it is lefs than a fajr ; 
and ufually,dcept,once pr twice a: week. Bradt. lib. 2, 
cap. 24. An Junji 220; = And-according. to Badon; one 
market, ought ro. be diftant fram another Sex leucas (veg 


Signifies Za affairs; any thing 





milliar,) Ba dimidiam; $F: tertiam: farten dimidie : 3 one 
hath a market -by-charter or prefeription, and anothey ob- 
tains a market year it, to the nufance.of the! former; ‘the 
| owner of the former may avoid it. 1 Jn/t. 406. Alia 
where a man has'a-fair or market, and one ereéts another 
to his prejudice, an. action will lie: And fo 
ferry, 


oit is faid of a 


2 Roll. 140. , 1 Mod. 69. ere 
/The fairor market is taken for the place'where kept ; 


And formerly. it was cuftomary for fairs and markets to be 
kept on Sundays ; but by flatute 27 H, 6, ¢..5. no fair on - 
market to be kept upon any Sunday, or upon the feafts of 
the Afcenfion, Corpus Chrifi, Good Friday, ll Saints, SFe, 
except for necefiary victuals, and in tinie of harveit: And 
they ought not to be heldin church yards, by.13 Ed, 1, * 















c.6. All fairs are markets : And there-may: bea market 
without an owner ; tho’ where there isan owner, a butcher 
cannot prefcribe to fell meatin-his own honfe upom amar: 
ket day ; for the market muft be in an open place, where 
the owner-may have the benefit of it; 4.Jn/..272; 
No market fhall be held out of the city of London within, 
feven miles ; Tho’ all butchers, vidtuallers, ĉc. may hire 
ftalls and ftandings in the markets there, and fell meat and 
provifions, on four days in a week, &c. Cit. 4é.401, 
In the country, ‘things fold in the markets are to bein the 
ufual place appointed for the fale: But ia London ewery 
Joop is a market overt, for Juch goods as are put there tobe 
| fold, by thetrade of the owner ; tho’ if the fale be in a waree 
houfe, and not pablickly in the fhop, the property is not 
altered. 5 Rep. 83. Moor 300. Sedgy? Sale upon a Sunday, 
tho’ in a fairor market, will not alter the. property of the 
thing fold. This means as to goods ftolen, and not the 
property of the perfon felling, and which he hath’not any 
legal aj:thority to fel]. See igfrz. Perfons thatdwellin ' 
the country, may not fell wares by retail in a marker 
town, but in open fairs: But countrymen: may fel] .goods 
in grofs there. sistate T G2P,&M. c¢. 7. 

All contracts for any thing vendible in markets, €c, 
fhall be binding, and fales altér the property, if made ac, 
cording to the following rules, yiz. !}, The fale is to be 
in a place that is open, io that any one that pafleth by may 
fee it, and be ina proper place for fuch goods, 2. It 
muft be an aual fale, for a valuable confideration, 3, 
The buyer, is not to know, that the feller hath a wrongtul 
pofleffon of the goods fold, 4. The fale mult nor be 
fraudulent, betwixt two, to bar a third perfon of his right, 
5+ There isto be a fale, and a contract, by perfons able 
to contra&. 6. The contraé malt be originally, and 
wholly in the market oyert, 7. Toll ought to be paid, 
: Where 


eee: home, Ge, it is felony by 
iz..¢..17.° But if they cannot work for 
e two next, juftices upon their complaint 
that they may be provided of work ; or 
tax the whole hundred, till relief shall 
And every parih may be charged 
as for maimed foldiers ; and they 
the treafurer of the county, Gc. 43 
gk. Gom. A Koa] Oga : 
5, While on fhore regulated and fub- 
law, and to be furnifhed with quar- 
Bebe LI. 29 Geo,.2, ¢. 6, 30 Gea. 


















TOA pren ufed in Domefday-Book, and 
, Or locus palud-fus, a marihy or fenny 


nifo per Defaltam, Is a writ for the 
marriage, to recover lands, €c. whereof 
another. Reg. fol. 171. nae 
That portion which is given with a 
marriage. See Glanvil: In alio modo accipitur 
t Lege. Romanas, Secundum quas proprie appellatur, 
3 am ere datur wiro, qu:d vylsariter dicitur 
Ii Ze C18, 7 
“or marriage, ftri&ly taken, is that right 
of the fee had, to marry the daughters of 
their death; Others tell us, it was that 
accrue to the lord, by the marriage of 
held his lands of him by knight’s fer- 
un by the flatute of Merton, & 7. 
[ra etatem eff, de vero jure pertinet ad 










i basere, To have the free difpofal of an 
riage, a favour granted by the Kings of 
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where required by ftatute, E?e. 
in the night, but between fun and fun; (tho if the fale be 
made inthe night it may bind the parties,) A fale thus 
made fhall bind the parties, and thofe that are ftrangers, 
ashavearight. 5 Rep. 83. 

But it fhall not bind the King, for any of his goods 

‘fold in market overt 5 tho” regularly it bindeth infants, 
feme coverts, men beyond fea, and in prifon, perfons Non 
compos, fc. 2 Infl. 713. And yet if a fale be made by an 
infant, or feme covert, where they appear, or are known to 
be fuch, (except by a woman covert for fuch things as fhe 
ufually trades for, by her hufband’s confent) it bindeth 
not. 5 Rep. 83. Sale of goods ftolen in London to brokers, 
Ee. alters not the property. 1 Jac. 1. ¢. 21. And the 
ftatutes which ordain, that toll-takers fhall beappointed 
in markets and fairs, to enter in their books the names of 
the buyers, fellers, vouchers and prices of horfes fold, 
and deliver a note thereof to the buyer, &c. fecure the 
property of ftolen horfes to the owner, although fold 
in a fair or market, if he repays what was dona fide paid 
for the horfe.) 2 & 3° P.M. ei 7#and 1 Elizi ce. 12. 

Every one that hath a market, fhall have toll for things 
fold, which is to be paid by the buyer, and by ancient 
cuftom may be paid fst landing of things in the market, 
tho’ nothing | be fold ; but not otherwife : 4 piepowder 
court is incident as wel to a market asa fair; and proprie- 
tors of markets ought to have a pillory and tumbrel, Wc. 
to punifh offenders. 2 Inft. 221. 4 Inf. 272. 1 Inf. 
281. Keeping a fair or market, otherwife than it is 
granted, as by keeping them upon two days, when only 
one is granted ; or on any other day than appointed ; ex- 
torting toll or fees where none are due, We. are caufes of 
forfeiture. -Finch 164. And if a perfon eretts ftalls in a 
market, and does not leave room for the people to ftand 
and fell their wares, fo that they are thereby forced to hire 
fuch ftalls, the taking money for the ufe of them, in that 
cafe, isextortion. 1 Ld. m. 149. 

DMarket-T ofons, Penalty on perfons living in the coun- 
try, and felling by retail in market-towns. 1 & 2 P.& 
Mte R 

QWarketzeld, or Marketgeld, Signifies toll of the 
market; the word Zeld denoting a payment Et 
walent per ann. le Areteward & le marketzeld, xqiii’s in 
omni terra pertinen, ad honorem de Haulton. Ex Cod. MS. 
in Bibl. Cotton, 

Mark-pernp, Was a penny anciently paid at the town 
of Maldon, by thofe who had gutters laid or made out of 
their houfes into the ftreets. Hill. 15 Ed. 1. 

Datlborsugh, The honour of Wood/tock granted to the 
Duke of Marlborough in reward of the vittory at Blen- 
beim, Fe. 3 F 4 Ann. e. 6. The honours fettled upon 
his pofterity, 5 zx. c. 3. An annuity from the polt- 
office fetled on the Duke of Marlborough, 5 Ann. c. 4. For 
paying the arrears due for building Blenxbeim-houfe, 1 
Geo. 1. fl. 1. ¢. 12. fe. 34.° 





Marie, (marla, from the Sax. margel, i. e. medulla) | 


Otherwife called Malin, is a kind of earth or mineral ; 
which in divers counties of this kingdom is ufed to roe 
tilize land. 17 Ed. 4. cap. 4. 

, Marleberge, Statutes made rire 52 Hen. 3. 

'Aarierium, or Barlecunr, A! marle pit, Sciant 
quod habeant libertatem in marleriis, Se. Et quod capi- 
ant matlam ad terram fuam marland. Chart. Roger’ de la 
Louch. 

Marque, (from the Saxon mearc, fignum,) We ufe 
the word in thé fame fenfe to this day, when we fay, 
Give fuch a thing a mark or fign; ; but in our ancient fta- 
tutes it fignifies as much as reprifals, as in ftat. 4 H. 5. 
cap. 7. where marque and reprifals are ufed as /ynonyma ; 
and letters of marque are found, in the fame fignification, 
in the fame chapter. Cowell. 

The law of marque in what cafes to be ufed, 27 Ed. 3. 
fic 2. ¢. 17. - Letters of requet and letters of marque 
fhall be granted by the Chancellor to thofe that are 
grieved againtt uce 4 Hen. 5. c 7- Goods taken on 
board enemies hips, to be lawful prize, though belong- 
ing to foreigners in amity, 14 Hen. 6. c. 7. See Reprifals 
See Black. Com. 1 V. 258: * 

MBarquets, or Darquis, (Marchio) Is now a titie of 
honour before an Earl, and next toa Dike: And by the 
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8. The fale is not to be f 


enter into that ftate, by their near rel 



























































March, fignifying originally € cpa Ea 
prafedus limitis. In the reign of Saas Rich 
firit the title of Marquis, which was a go 
marches ; for before that time, thofe th 
marches were called commonly Lords Mar 
Marqueffis, as judge Doderidge has obfe 
Nobility and Peerage.  Seldon’s Mare claz, 
A Marquis is created by patent ; and | ancie 
of fword, mantle of fate; Ge 
Marriage, (maritagium) Is a civil and : 
tract, whereby a man is Joined and uni 
for the.ends of procreation ; and fignifies ni 
lawful joining of a man and wife, but a ; 
bettowing a ward or widow in. enata 
law. Magn. Chart. c. 6. 
Maritagium is likewife applied to land 
riage ; and that portion which ‘the hufban 


his wife. Brad. lib. z. cap.\34. Glano. i 
In this fenfe there are divers Writs; De ma 
Reg. 171. ‘ 


‘There’s further a term called Duty ip 
fying an obligation on women to marry ; y 
held lands, charged with perfonal fervices,tin 
der them by their hufbands. Corvel/. 

Marriage is generally the conjunétio 

man,in a conftant fociety,and agreement of] 

"till the contraét is diffolved by death 
or fome notorious mifbehaviour, deftru 
which it was intended. It is one of th 
nature; and was inftituted in a ftate o 
prefervation thereof : And nothing more j 
compleat marriage, by the laws of £ 
free, and mutual confent between par. 


infancy, precontraét or impotency, 
As to the folemnization of marria, 
by the laws and cuitoms of the ae 
and every ftate allows fuch privileges | 
deems expedient, and denies legal adva 
who refufe to folemnize their marriage, in 
ftate requires ; but they cannot di 
brated in another manner, marriag 
ftitution, to which only a full an 
parties is noceflary. Before the time 
there was no folemnization of marria é ae 
the man came to the houfe where the wo 
and led her home to his own how j 
the ceremony then ufed, 
Sid, 64. 
Marriages by Romifh Prief#s, whofe o 
ledged by the church of England, are de 
effects of a legal Marriage in fome infta 
ought to be folemnized according to ti 
of “England, to intitle to the privile 
marriage, as dower, thirds, Sc. And 
popith recufants convict, married otherw 
ing to the orders of the church of E; 
lawfully authorifed, and in fome ope 
be difabled, the man to be tenant 
the woman to claim her i. jo 
eftate, €5.. "3 Fats, Vets E 
Marriage at Common law, is either i t 
fefion ; and marriage de fado, or in reput 
Quakers, (ce. is allowed to be fufficient ti 
perfonal eftate."- 1° Leon. 53. Wood's Inf 
the cafe of a Di ifenter,,, married to a Wwe y 
of the congregacion, who was not in orders; 
that when a hufband demands a right to hi 
band, by the Ecclefiattical law, he oug 
ahufoand by that law, to intitle him 
ftanding the wife, and the children 
intitle themfelves to a temporal right 
yet the hufband fnall not, by the r pu 
riage, unlefs he hath a fubftantia eh 
riage is not a mere nullity, becaufe 
the contract is binding ; for tha’ the 
ordains marriaze to be made by a prief 
makes this marriage irregular, and not 
Salk, 119. But shis is, in fome cafes, al 


See n 





contraét, not confumated, by far. 32 H. 8. c. 38. 


according to the rites and ceremonies of the church, Stat. 
12 Car. 2. ¢. 33- 


_ The marriages that are made insan ordinary courfe, are 
to be by afking in the church, and other ceremonies ap- 
23. BdsiOs co213 
y the ordinances of the church, when perfons are to be 
married, the banns of matrimony fhall be publifhed in 
the church where they dwell three feveral Sundays or holy- 
days, in the time of divine fervice ; and if at the day ap- 
pointed for their marriage, any man do alledge any impe- 
diment ; as pre-contract, confanguinity, or affinity, parents 
not confenting, where under age, ce. why they. fhould 
not be married, (and become bound with fufficient fureties to 
prove his allegation,) then the folemnization muft. be defer- 
red until the truth is tried. Rudrick, And no minifter thal] 
celebrate matrimony between any perfons without a fa- 
culty or licence, except the banns of marriage have been 
firt publithed as directed, according to the book of Common 
Prayer, on pain of fufpention per triennium ; nor fhall any 
 minifter, under the like penalty, join any perfons in 
marriage, who are {o licenfed, at any unfeafonable times, or 
in any private place, &, Canon 62. Alfo on the granting 
of licences, bond is to be taken, that there is no impedi- 
Nor any fuit 
or controverfy depending in any Ecclefiaftical court, 


inted by the book of common prayer. 


ments of pre-contra&t, confanguinity, &e. 


touching any-contract of marriage of either of the parties, 
with any other; that neither ot them are of better eftate, 
than is fuggefted ; and that the marriage be openly folem- 
nized in the parifh church where one of the parties dwel- 


deth, or the church mentioned in the licence, between the 


bours of eight and twelve in the morning: Oath is to be 
likewife made before one of the Do¢tors of the Commons, 
that the man and woman live at fuch a place, are willing 
to marry, and as to there being no impediment, &c, Li- 
cences to the contrary fhall be void; and the parties 
marrying are {abject to punishment as for clandeftine mar- 
riggés. Can. 102. 

- But notwithftanding the canons aforementioned, mar- 


 viages, efpecially of perfons of quality, are frequently in 


their own houfes, out of canonical hours, in the evening, 
and often folemnized by others in other churches, than 
. where one of the parties lives, and out of time of divine 
feryice, Se - 
 Parfons, vicars or curates, marrying any perfons, or 
employing other minifters to do it, without publifhing the 
banns of matrimony according to law, or without a li- 
cence for the marriage firt had. and obtain’d, shall forfeit 
100/, the perfon fo married 10/. and parifh clerks, &e. 
aflifting, knowing it to be fo, 5/. Stat. 7 & 8 W. 3. c 
35. And by a fubfequent act, the preceding ftatute is 
confirmed ; and extends to privileged places; fo that if 
a parfon offending be a prifoner in any place, on con- 
viétion he fhall be removed to the county gaol, there to 
remain in execution charged with the faid penalty of 100/. 
&c. 10 Aun. c.19. Before thefe ftatutes, an informa- 
tion was exhibited againft certain perfons for combination, 
in procuring a clandeftine marriage in the night, without 
banns or licence, between a maid-fervant and a young 
tleman who was heir to an/eftate, the perfon being in 
liquor; and they were fined 100 marks, and ordered to 
be committed till paid; but it doth not appear that the 
marriage could be made void. Cro. Car. 557. 
_ Marriages are prohibited in Lent, and on fafting days, 
becaufe the mirth attending them is not fuitable to the humilia- 


tion and devotion of thofe times; yet perfons may marry 


with licences in Lent, altho’ the banns of marriage may 


mot then be publifhed. And formerly, in pepi times, 


pries were reftrained from marriage, and their iffue ac- 
counted baftards, éc. But on the Reformation, laws 


were made, declaring that the marriage of priefts fhould 


be lawful; and their children legitimate; tho’ the pre- 
ambles to-thofe ftatutes. fet forth, that it would be better 
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riage aĝ, viz. 26 Geo: 2. ¢. 33. The fubftance of which 
fee infra. Marriages contratied between lawful perfons, 
~ being folemnized in the face of the church, and confum- 
mated, were declared valid, notwithftanding any pre- 
But 
this was replealed by 2 3 Ed. 6. c. 23. And all marri- 
ages folemnized by juftices of peace during O/iver’s nfurpa- 
tion, were ordained to be good and valid, as if folemnized 
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for priefts to live chafte; and feparate from the company 
of women, that they might with the more fervency at- 
tend the miniftry of the gofpel. 2 & 3, and 5 & 6 
Ed. 6. 

All perfons of the age of confent to marry, (viz. a 
man of fourteen and a woman at twelve) who are not pro- 
hibited by the Lewitical degrees, or otherwife by God’s 
law, may lawfully marry; i.e. fubject to the regulations 
of 26 Geo. 2. °c. 33. but marriages made within the de- 
grees, are inceftuous and unlawful. 1 Inf. 24. 2 Inf: 
684. Marriage is forbidden to thofe who are of kindred 
lineally ; alfo between fuch as are kin in the tranfverfe or 
collateral line, until the fourth degree be paft: So in re 
{pe&t of afinity, which arifes betwixt thofe that are mar- 
ried and the kindred of one of them, as between the huf- 
band and the relations of the wife; but this prohibits 
marriage only to the perfons contracted, &&¥c. for the cou- 
fins of confanguinity to my wife, are of affinity to me 
only, and not to my brothers, or children by a former 
wife. . 2 Shep. dbr. 414. The fon of a father by another 
wife, and daughter of a mother by another hufband, cou- 
fin germans, Gece may marry with each other: a man 
may not marry his brother’s wife, or wife’s fifler; an 
uncle his niece, an aunt her nephew, &c. But if a man 
take his fifter to wife, they are baron and feme, and the 
ifue are not baftards, till a divorce. Lewit. c. 18, 20. 
2 Inf. 683. 1 Roll, Abr. 340, 357. 5 Med. 448. 

A libel was exhibited againft a perfon for marrying his 
wife’s filter ; the defendant fuggetted for a prohibition, 
that his wife was dead, and he had a fon by her, to whom 
an eftate was defcended as heir to his mother; yet the 
ecclefiaftical court proceeded to annul the marriage, and 
to baftardife the ifue: but a prohibition was granted 
quoad the annulling the marriage, and baftardifing the 
ifue, and giving leave to proceed to punifh the inceft.: 
2 Salk. 548. 4 Mod. 182. A perfon may not marry his 
fifter’s daughter: and a fifter’s battard daughter is faid to 
be within the Levitical law of affinity; it being morally 
as unlawful to marry a baftard as one born in wedlock, 
and ’tis fo in nature; and if a baftard doth not fall under 
the prohibition ad proximum fanguinis non accedas, a mo- 
ther may marry her baftard fon, 5 Mod. 168. 2 Nel 
Abr, 1161. 

There are perfons within the reafon of the prohibition 
of marriage, tho’ not mentioned, and muft be prohibited ; 
as the father from marrying his daughter, the grandfon 
from marrying the grandmother, Sc. 2 Nel ibid, 
Vaugh. 321. 

The temporal courts by the Stat. 28 H. 8. ¢.7. are to . 
determine what marriages are within or without the Lewi- 
tical degrees ; and prohibit the fpiritual courts if they 
impeach any perfons, for marrying within thefe degrees. 
Vaugh. 206. 2Ventr.g. And itis faid, were it not for 
that ftatute, we fhould be under no obligation to obferve 
the Levitical degrees. Ibid. When there is a perpetual 
impotency ; fear or imprifonment, fo that there can be 
no confent ; or where perfons are pre-contraéted ; a man 
or a woman have a wife or hufband living, &c. in fuch 
cafes the marriages are to be adjudged void, as prohibited 
by God’s law. 1 Infi. 235. 2 Inf. 687. 

The marriage of a lunatick, or one not of found mind, is 
alfo now void, 15 Geo.2.¢.30. And altho’ matrimonial 
caufes have been for along time determinable in the eccle- 
fiaftical courts, they were not fo from the beginning, for 
as well caufes of matrimony as teftamentary, were civil 
caufes, and appertained to the jurifdiction ofthe civil ma- 
giftrate, until Kings allowed the clergy cognifance of them. 
Davis’s Rep. 51. If perlons married are infra annos nu- 
biles, the ecclefiaftical judges are to judge as well of the 
affent, whether fufficient, &c, as of the firt contract ; and 
where they have cognifance, the Common law judges 
ought to give credit to their fentences, as they do to our 
judgments. 7 Rep. 23. 

Loyalty or lawfulnefs of marriage is always to be tried 
by the bihop’s certificate ; or inquifition taken before 
him, and examination of witnefles, &%c. Dyer 303. If 
the right of marriage come naturally in queition, as in 
dower, &c. the lawfulnefs of marriage is to be tried by 
the bifhop’s certificate ; butin a perional action, where 
the right of marriage is not in queftion, it is triable by 
7K a jury 
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a jory at Common law. 1 Lev. 41.. Whether a woman 
is viarried, or fhe is the wife of fuch a perfon, is triable 
by a jury: and in perfonal actions it is right to lay the 
matter upon the fa of the marriage, to make it ifluable 
and triable by a jury, and not upon the right of the mar- 
riage, astin real! ations: andvappeals. 1 JnfPe'112. 9 3 
Salk. 64. -IF the marriage of the hufband is in quettion, 
marriage in right ought to be, and that fhall be tried by 
certificate. 1 Leon. 53. But if on'covenant to do fuch a 
thing to another upon the marriage of a man’s daughter, 
the party alledges that he did. marry her, &‘cs. this {hall be 
tried per pais ; for the marriage is only inciffue, and not 
whether he was lawfully efpouleds Cro. Car. 102. 

Conditions againf? marrying generally, are woid in law: 
and ifia condition is annexed toa Jegacy:;:as'where mo- 
ney is given toa woman, on condition that fhe marries 
with confent of fucha perfon, Ge. fucha condition és void 
by: the Eeclefiattical law, ducaufe thei marriage ought to be 

Sree without coercion; yetatasfaidit is not fo at the Com- 
monelaw, .20Nelfi déreiv162,  Poph.58,'59.. 2 Lill. 
192: 

lf perfons are married before the age of confent, they 
may: at'that age difagreeandemarry again,-without any 
divorce: tho’ if they once give conient whenvat age, they 
cannot afterwards difagree ;:and:where they are married 
before,: there needs notaynew marriage, if«they agree at 
that ages bln 33.09 2 Jaf 182. A man at ‘the.age 
of confenty»and the woman not; or the weman.of age, 
and the man not; he or fhe may. difagreerto the marriage 
at the other’s coming:of age to:confent, as well as the 
other, for there is a mutual’ power of difagreement. 3 
Inf, 88. -6Rep. 22: 1 \Danv. Abr. 699. A ‘woman 
cannot difagree within her age:af twelve years, ttl which 
the mérriage continues; and=before her di fagreement is 
voids) » Darw: 699. ‘Tho’ if a man. werries ‘a.woman 
under thatiage, and afterwards. fie within her age of con- 
fent, difagrees to the: marriage, and at her age ror twelve 
years marries another; mow the Arlt marriage is abfolutely 
diflolved, fo that he may take another wife ;.for altho’ 
the difagreement within 'the age of confent,:was not fuil- 
cient, yet her taking another hufband at the age of con- 
fent, and cohabiting» with him: affirms the difagreement, 
and fo the firt marriage is avoided. Moor 5755: 764. . Uf. 
after difagreement of the parties, at the age of con{fent they 
agree to. the marriage, and live together as man and wife, 
the marriage hath continuance, notwithitanding the former 
difagreement ; butif the difagreement had been before the 
ordinary, they could not afterwards agree again to make 
ita-good-marriage. 1 Danv. Abr. 699. 

If either party be under feven years of age, contracts of 
marriage are ab{olutely void ; but marriages of Princes 
made by the itate in their behalf, at any age, are held 
good; tho’ many of thofe contracts have been broken 
hrough. Savinb. Matrimon, Contr. 

A man contratts to marry with 4. and after marries B. 
whereupon 4. fues him in the Spiritual court, and fentenee 
is given that he thall efpoufe 4. and cohabit with her, 
which he doth, and they have iffue, fuch ifue fhall inherit, 
tho’ there was no divorce from the marriage of B. Moor 
169. 1 Danv. Abr. 700. 

By the laws of England, where a mutual. contra@ of 
marriage im words of prefent time can be proved, the 
Eeclefiaitical courts will compel the parties to folemnize 
their marriage, altho’ either or both of them are married 
elfewhere, and children have been the fruits of it; and the. 
children of fuch marriages are deemed battards.. Read. 
Stat. 4 Vol. 192. If the contract is made in words of fu- 


ture time, and this is not carried into execution by con- 


fammation, Gc, and parties marry elfewhere, the marriage 
is good. A contratt of marriage in the prefent time is 
when it is faid, I marry you ; You and I are man and wife, 
&c. And fuch contraét is a marriage, and not releafeable: 
but a contraét of marriage in future time, which is, where 
it is faid, I will marry you, or I promife to marry you, Sc. 
is EIES Eafter Term, 2 Ann. B. R. Hot Ch. Juk. 
held, that if a contraét was in words of future time, as 
I will take thee, (Fc. and the man does take her accord- 
ingly, and cohabit with her, ’tis a marriage; and the Spiri- 
tual Court cannot punifh for fornication. Mich. § dan. 2 
Salk. 477, 478. .Andit hasbeen adjudged on a promife of 


future marriage, if the parties afterwards lie togethe 
contract paffes thereby into a real marringiynie oni 
of law. 


take thee, and an abfolute marriage: If itis rb 
a man, whether he will take the woman to his wi 
he anfwers, I will; 
fhe will take the man to her hufband, and fhe anf 
will; by this marriage, and not fpoufals, is faid 
trated. Ibid. Itis not neceffary in contraéts 
that both parties ufe the fame words or ex; 
if one party fays, L.will marry thee, and the o 
Tam content, &c. hereby fpoufals de futuro a 
and if a man fay to a woman, I promife to ma 
and if thou art content to marry me, kifs me, « 
thy hand, if the woman do kifs or give her han 
fals are contracted. Ti 
lemnly delivered by a man, and put on the wo 
finger ; 
the parties are prefumed to have mutually confonte 
age. Ib, And where the promife of thee man 
no aétual ‘promife on the woman’s fide 
felf as one confenting and approving they 
man, itis evidence that the woman | 
Pafch.34:Ann. 


ties contract matrimony at the fame inflar 
ing one another; but if there be fomed 
betwixt the promife of the-one and the ot 
may be good, if the party firt promifin 
fame mind, until the other party hath pro 
perfons are under age to confent, this isin 
but fpoufals, if itbe either, becaufe at ti 
diffent ; and when the words of the co ntradl 
dienes on one fide, and.on the other‘abl 
words are {poken in jeft; they are not ob! 
If a father‘or mother promile marriage for 
filence of the child being prefent and 
hath been adjudged a confent to the contr 
And contratts of marriage 
mediation of their proctors, or by meflengers 
when by proxy, itis by {pecial power of att 
traét matrimony or fpoufals for the patty in h 
with fuch a woman, &c. 
contrad matrimony with thee, in the m 
whofe prođor Iam, &c. or that Juch 
matrimony with thee by me his proctor; to' i 
anfwers, I do take him to my husband, b 
proctor ; and both parties are to con 
mind until the contraét is finithed, for | r 
proctor may, be: revoked, and; the 
void. Swind. 


ter is good; unlefs it appear the part 
other confents igi 

other party ought to be fent immediatel 
or it will not be good. 


either in purfuance of banns publithed, o 
of a fpecial licence. A marriage in purfi 
muft be folemnized in one of the churches 
the banns were publifhed. 
licence (except a fpecial licence) muft b 
fuch church or chapel in which the licen 
all marriages folemnized in any other p 
or fuch chapel, unlefs by fpecial licence. 
lication of banns or a licence 
having authority to grant the fam 
marriages folemnized by licence, 


age of 21 years, which fhall te had 
father, guardian, €&c. hall be à 
&c. hall be obliged to publith ba 


required for the firit cern deliv ce 
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Swinb. Iwill take, and J do eae 


Twill take thee from henceforth, St. are às 


and it is demanded of th 


Swinh. p. 210. Alfo- 


if fhe accepts and wears it, withou 


3 Salk. 16. 
In contratts, it is not neceffarily requir 


may be by 


And the prod 





A promife or contra& of marriage, 
and the mutua 
Ibid. 


Of the new flatute velaioe tb m 
By the Stat. 26 Geo. 23 c, 33. All mar 


A marriage in i 


f marna y bo 


the perfons to be married fhall feve 


l 
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_ tilne they have dwelt in fuch houfe or houfes. All bannis | will; the may fell the fame to her hufband; and being aff 


fhall be publithed upon three Sundays next preceding the | executrix, may pay a legacy to him. 


marriage in the parih church, ĉc. where the perfons to 
be married hall dwell. If they dwell in divers parithes, 


"then in the parifh church, &c. where each of them fhall 


dwell; if in an extraparochial place, then in the parifh 


, church, &c. adjoining. 


_ After folemnization of any marriage under a publica- 
tion of banns, it fhall not be neteflary in fupport of fuch 
warriage, to give any proof of the actual dwelling of the 
parties in the refpedtive parifhes, &c. wherein the banns 
of marriage were publifhed, nor fhall any evidence be re- 
ceived to the contrary, in any fuit touching the validity of 


inch marriage. No licence of marriage iha!l be granted | had in right of his wife. Co. Lit. 351. a: 
by any archbiihop, bifhop, &e, to folemnize any marriage | |. 15. 


in any other church, éc. than in the parifh church, &c, 
within which, the ufual place of abode of one of the par- 
ties hali have been, for four weeks immediately before the 
granting fuch licence. If both oreither of the parties fhall 
dwell in an extraparochial place, then in {ome parih 
church adjoining: nothing herein contained fhall extend 
to prevent the archbifhop of Canterbury from granting 
fpecial licences, : 
Where any marriage is by licence, it hall not be neceflary 

to give any proof, that the ufual place of abode of one of the 
parties, for four weeks as aforelaid, was in the parith, &c. 
where the marriage was folemnized; nor fhall any evi- 
dencebe received to the contrary, in any fuit touching the 
validity of fuch marriage. All marriazes by licence, 
where either of the parties, not being a widower, or wi- 
dow, fhall be under the age of 21 years, which fhall be 
had without the confent of his or her father if living, or 
if dead, of his-or her guardian, and if no guardian, of 
his or her mother if living and unmarried ; and if no mo- 
ther living and unmarried, then of the guardian ap- 
pointed by the court of Chancery, fhall be void. (If 
ona or mother be zon compos mentis, beyond fea, or 
efuies to confent, and the Lord Chancellor fhall declare 
it to be a proper marriage, that fhall be as effectual as if 
the guardian, or mother hadconfented.) Al marriages 
jhali be foiemnixed in the prefence of two or more witneffes 
befides the minifler. No minifter, (7c. folemnizing mar- 
riage between perfons, both or one of whom fall be 
ur der the age of 21 years, after banns publithed, fhall be 


 panifhable by ecclefiaitical cenfure for folemnizing fuch 


ye 


‘marriage, without confent of parents or guardians, whofe 
confent is required by law, unlefs fuch parfon, &c. fhall 
have notice of fuch diffent. And in cafe fuch parent or 
guardian fhail openly declare in the church, &c. at the 
time of fuch publication, his diffent to fuch marriage, 
fuch publication of banns fhall be void. , 

- If any perfon fhall folemnize matrimony in any other 
place than a church, éc. where banns have been ufually 


1 Inff..187. All 
the goods and chattels perfonal of the wife, are by thé 
marriage given to the hufband by law; fo that he may 
difpofe of, fell or keep them whilit he lives, and give them 
away when he dies: and that whether he furvives her, or 
not. 1 Jnft. 299. Andall.the chattels real, fhe hath in 
pofieflion in her own righty by the ¿intermarriage the man 
fhall have, and thefe by, act executed in his life-time he 
may give, grant, @c. and in cafe he furvives her; he will 
have them abfolutely. 2 Shep. Abr. 419 Co. La 46. bi 
00, a. 35 Iua. 

But the hufband cannot devifea chattel real; which he 
1 Rol, 344. 
Pl. Com. 418.6. R. Poph. 5. 

If the hufband does not difpofe of the chattel real, of his 
wife, and fhe furvive him, fhe fhall have it. Co. L. 
46. buggie @. .WRol. 349.-¢ 

It is obierved, that altho’ all the husband hath before 
the coverture is his own, be it goods or lands, and the wife 
has immediately nothing therein, yet all that is the wife’s 
by their. marriage together, is made the husband’s. Thid: 
The hufband fhall be tenant by the curtefy of the wife’s 
land, after her death, where he hath iffue by her, that 
might inherit; and the wife fhall have dower in her huf- 
band’s lands, after the death of the hufband, és. . Liss. 
35> 30. Alfoas the wife doth partake of the name, fo 
of the nature and condition. of the hufband by the mar- 
riage; for if fhe be an Earl’s wife, fhe is a Countefs, if a 
Knight’s wife, a Lady.;. and if he be an alien and made a 
denizen, the wife is fo likewife. 39 H. 6. 45. 44.7. 
31. Bro. 499. 

There being divers advantages by marriage, to the man 
and the woman; therefore on promife of marriage, da- 
mages may be recovered, if either party refufe to marry ; 
but the promife muft be mutual on both fides, to ground the 
adtion, 1 Salk. 24. And if there be reciprocal promifes 
of marriage, as the woman’s promife to the man is a good 
confideration to make his obligatory ; fo his promife to her 
is a fufficient confideration to make hers binding: and 
though no time for marriage be agreed on, if the plaintiff 
aver that he had offered to marry the woman, and fhe re- 
fufed, action lies againft her, and damages are recoverable. 
Carthew 467. But that averment muft be proved. 

If a man and a woman make mutual promifes of iz- 
termarriage, and the man gives the woman 100/, in 
fatisfaction of his promife of marriage, it is a good dif- 
charge of the contract. Mod. Caf. 156. By Statute 29 
Car. 2. c. 3. No aétion fhall be brought upon any agree- 
ment on confideration of marriage, except it be put in 
writing, and figned by the party to be charged, &c. And 
where an agreement relating to marriage mutt be in wri- 
ting after a year; and when it need not, wide Skinn. 353- 


publifhed, unlefs by fpecial licence, or fhall folemnize | Obierve the words, they are, upon any agreement on 
matrimony without publication of banns, unlefs licence | confideration of marriage,—which is effentially different 


poe i be firt had and obtained, from fome perfon | from mutual promifes of the parties, to marry each other.: 
laving authority to grant the fame, every fuch perfon | —And which latter, are not within the ftatute. A promife 


knowingly fo offending, fhall be tranfported for 14 years. | of a father 4y /etter to give money in marriage with his 


The profecution to be within three years. No fuit fhall 
be in any ecclefiattical court to compel a celebration of 
marriage, by reafon of any contract whether per verba de 
prafinti, or de futuro. This a& not to extend to Jews, 

rs, or Scotland, nor to the marriages of any of the 


Royal Family. 


other to give livery to the feoffee, &c, 
Andit is the fame, if the wife have power to fell land by 


_ Of the effe of marriage, by operation of law. 
By marriage with a woman, the hufband is intitled to 
all her eftate real and perfonal ; and the effects of marriage 
are, that he husband and wife are accounted one perfon, 
and he hath power over her perfon as well as effate, Sc. 
1 Inf. 357. The marriage of two perfons doth knit them 
ether, that she husband cannot give any: thing to 


fo fal 
iae deed, during the coverture; but by will and 


evife he may. 2 Ann. 11. But notwithftanding marri- 
age, in fome cafesthe hufband and wife are confidered as 
divers perfons; and fo one of them may perform an aĉ to 
another: as when they do it iz auter droit, where a feof- 
ment is made to one of them, and letter of attorney to the 
Perk. Sec. 169. 


} 


daughter, is a {ufficient promife in writing, within the 
ftatute. 2 Vent. 361. Where a perfon promifes to give 
his daughter wedding clothes on the marriage, fhe fhall 
have two fuits, one for the wedding day, and the other 
for the time of feafting afterwards, according to the dig- 
nity of the perfon. Cro. Car. 53. 

Contraéts and bonds for money to procure marriage 
between others, have been held void in equity; and where- 
ever a parent or guardian infifts upon private gain, on the 
marriage of children; covenant or obligation for it, fhall 
be fet afide in Chancery as extorted from the hutband. 
3 Lev. 41. 1 Salk. 156. 

If a man before marriage gives bond and judgment to 
the wife, to leave her worth 1o00/. at his death, in confi- 
deration of a marriage portion, this fhall be made good 
out of the hufband’s eftate, and be {fatisfied before any 
debts ; provided a judgment be not obtained againft him, 
with her confent. An intended hufband, in confideration 
of a marriage, covenanted with the intended wife, that if 
fhe would marry him, and fhe fhould happen to furvive 
him, he would leave her worth soo/. The marriage 
took effe&t, and the wife furvived, and he did not leave 

her 
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thé wife has a feparate maintenance fettled on her Re the : 
hufband ; fhe may by writing in the nature ofa will, 
away what fhe faves, if fhe dies before the hufband ; 

fhall have the fame herfelf, in cafe fhe outlives eri 

it fhall not be liable to his debts. Preced. Canc. 255, 44. 
Butwhere a fettlement is made on the wife, in contidera- 
tion of her whole fortune and equivalent to it; here the 
wife’s portion, tho’ it be out on bonds, &c, which upon 
the death of the hufband by law furvive to the wife, thal 
in equity be fubjeét to the hufband’s bond-debts, after 
his deceafe, to eafe the real eftate of the heir. Ibid. 6 
And it has been likewife held, that if after the 
death, debts of her’s appear; the hufband fall seas 
fwerable for the debts of the wife, /o far as sei ab 
money or eflate of hers. Ibid. z56. 

If a man in mean circumitances, marry a woman of 
fortune, upon fuggeftion of lunacy in the wife by her 
friends, the court will order her eftate to be fo fettled, 
that fhe may not be wrought on by her hufband to give 
it to him from her children, by him or any other hufband, 
Ge. Skin. 110. HA ERS 

N. B, She cannot give it to her hufband hy will 
It mufe be by deed, aided by a fine, or ‘common 
covery. phn 

Marriage is difolved by the natual dedi of ‘the hufband | 
or wife, or by divorce ; and where a marriage is diffolved $ 
by the death of the hufband, dower, &.. Tyee 
wife, where no fettlement is made of the a 
Se. See Baron and Feme and Chancery: ` i? 

See a very excellant marriage Settlement, at the en 
Blackitone’s Analyfis, amd in the Appendix te the 2d. 
of his Commentaries. SR i 

„By flatute, to fleal or take away any soiled ; 
efate in lands or goods, or that is heir apparent, ag 
will, and marry or defile her, is felony. — 
cap. 2. And if any perfons married, do mar 
other perfon, the former hufband or wi ife ae 
it is felony : But where a hufband or wife 
beyond fea, &c. Jeven years, the one not 
the other to be living; or there is a divor 
hufband and wife, &c. they are excepted halle ; 
at 1 Jac. 1. c 11, A hulband being abfent fewe 
in New England or Ireland, this is 3 eyond sien 
within the words of the exception of the act, yet int 
King’s dominions: And if the hufband or wife, ea 
feven years, tho” the party marrying here hath notic 
he or fhe is alive, ’tis no felony ; but if the abfent 
be living in England, Wales or Scotland, and t 


her worth that money 3 fhe married a fecond hufband, and 
he brought an aétion of debt againtt the adminittrator of 
the firk hufband for the 500/. To which it was objected, 
that this being a perfonal aétion, it was fufpended by the 
marriage, which was a releafe in law, and fo extin& ; but 
the plaintif had judgment, for the action is not fafpended, 
becaufe during the coverture, there was no caufe of ađion : 
Nothi ing in this cafe is due whilit the covertare takes place, 
and the debt arifes by the death of the hufband. Palm. 
99. 2 Sid. 58. 

A bond was given by aman, reciting, he was to marry 
A, S. and that if the marr iage took effect, and he did fur- 
vive her, then within three months after her deceafe, he 
would pay to the obligee 300 /. for fuch ufes as the faid 
4. §. by any writing under hand and feal, fubfcribed and 
publifhed in the prefence of two witneffes fhould direct 
and appoint ; this marriage bond was adjudged good. 3 
Cro. 376. Yelv. 226, 227. A man and a woman in- 
tending to zztermarry, he enters into articles with her be- 
fore their marriage, by which he agreed to fettle fuch 
tands upon her, ec. And in purfuance of thofe articles 
fhe marries him; if he dies before any fettlement made, 
the widow in equity fhall have the articles executed, and 
hold the lands for life, Gr. 2 Ventr. 243. 

In cafe articles are entered into before marriage, and 
afterwards a fettlement is made different therefrom, the 

` court of Chancery will fet up the articles againit it; but 
where both are finifhed before the marriage had, at atime 
when all parties are at liberty, Juch fettlement will be taken 
as a new agreement between them: This is the general 
rule, unlefs the deed of fettlement is exprefly mentioned 
to be made ix purfuance of the marriage articles, &c. where- 
by the intent may Rill appear to be the fame. Talbot’s 
Caf. zo. Articles of marriage were made for fettling 
lands on the hu(band and wife, and the heirs male and 
female of the body of the hufband by the wife, Efc. and 
a fettlement was drawn contrary to thefe articles, long 
after which the hufband fuffered a recovery, and devifed 
the land to others ; it was here held to be no bar to the 
heirs female, who were decreed to have the land. 2 
Peere Williams 349, 355. Yet isis faid, where relief is 
to be given in Equity on a fettlement, it mult be only to 
the perfons who claim as purchafers, as the firt and other 
fons ; and all remainders after to the hufband’s heirs of 
his body, or his right heirs, are voluntary and not to be 
aided. Abr. Caf. Eq. 385. 

Tho’ a term to raife daughters portions, payable at the 
age of eighteen or day of marriage in a marriage fettlement 
is limitedin remainder, to commence after the death of the | party hath notice, ’tis felony by the ftatute. 
father generally ; or if it be in cafe he die without iffue | P. C. 693. And in thefe cafes, the frf and 
male of his wife, and fhe dies firt without fuch ifue, | not allowed as a witnefs againft the hufband, 
leaving a daughter, &e. In equity the term is faleable | cond wife may be admitted to prove the edonai 
during the life-time of the father, when the daughter is for foe is not in law his wife. Ibid. Sf the fir 
eighteen years old, or married; becaufe every thing hath | were beyond fea, and the latter in Ex, gland, 
happened and is pat which is contingent, for ’tis im- | may be indiéted for it here; the latter marri 
pofitble there fhould be iffue male of the wife when fhe is the crime : Tho’ if the firt marriage be i 
dead ; and as to the father’s death, that is not contingent, | the latter beyond fea, the offender cann 
but certain, by reafon a// men muft die: But if there is a | here. 1 Sid, 171. Kel. 80. Ifa marrie 
contingency not yet happened, as if the daughters are | himfelf to be a fingle perfon, and make lov 
to be unmarried, or not provided for at the time of the | woman and marry hery for this i injury in the lof of 
father’s death, €c. it is otherwife. 1 Salk. 159. credit, Sc. as to the marriage of any other man, ać € 
` Upon marriages, the fettlements generally made of the] lies. Skinner’s Rep.-119. See Forcible Marriag 
eftate of the hufband, é¥-, are to the hufband for life, Clandeftine marriages made void, 26 Geo. 2. ĉi 
after his death to the wife for life for her jointure, and to} to compel celebration of marriage difcharged, | 
their ifue in remainder, with limitations to truftees to Vide (for farther learning on, the fubject,) 
fupport contingent ufes, and leafes, to truftees for terms | 4dr. tit. Marriage. 
of years, to raife daughters portions, &¢. And they are Marrow, Was a lawyer of great account 
made feveral ways, by leafe and remainder, fine and re-| VIIth’s days, whofe learned readings are extan 
covery, covenant to fiand feifed to ufes, &c. Accomp. Conv. | in print. Lamb. Eircnarch, lib. i. cap. 10. 
143. Thefe fettlements the law is ever careful to pre- Marat, (marefcallus) Is a French word, fignify no 
ferve, efpecially that part of them which relates to the | much as Tribunus militum, with the ancient Ror 
wife ; of which fhe may not be divefted, but by her own marefeallus may alfo come from the German 
fine: And if a woman about to marry, to prevent her | i, e. Equitum magifter, which Hotoman in his fe f; 
hufband’s difpofal of her land, conveys it to friends in | verb. Marchalcus derives from the old word march, whi 
in truft, and they with the hufband after marriage make fignifies a horfe ; and others make it of the Sax. 7 
fale of the fame ; The court of Chancery will decree the Equus & fcalch, prafetius. 
purchafer'to reconvey to her. Yothil 43. In France there are Mar foals Ala 

Where a woman: on marriage, by the man’s confent foals of France : And of the nobility and 
makes over her eftate, to be at her own difpofal, the pro- | toc. 
duct or increafe thereof, fhe can alfo difpofe ef : And if 

I 











































Re 
E S 


$ 


G 
r 


MAR 


„ With us there are feveral officers of this name; the 
‘chief whereof is the Earl Marfhal of England,. mentioned 
in the fat. 1 Hen. 4. c..7. andi: R. 2. c..2. Se. whofe 

fice confifts efpecially im marter of war and arms, as well 
in this kingdom as in other countries; this office is 
very ancient, having formerly greater power annexed to 
it than now ; it has been long hereditary in the family of 
the Duke of Nérfolt. Vice Lupanus de Magiftratibus 
Francia, lib. 1. c, Mariflallus, and Tilius; lib. 2. c. De 
Conflabili Marifcallo, Se. 

' The next is the Meral of the King’s Hou/e, otherwife 
Called Knight Marfoal; his authority is exercifed in 
the King’s palace, in hearing and determining all pleas of 
the crown, and, fuits between thofe of the King’s houfe 
and other perfons within the verge, and punifhing faults 
committed there, (Sc. 18 Ed. 3. co 7: 27 Ed. 3. Stat. 
2.¢, 6. and 2 H. 4. c. 13. Cromp. Furifd. 192. 

Fleta mentions a Marjhal of the King’s Hall, to whom 
it belongs, when the tables are prepared, to call out thofe 
of the houfhold and ftrangers, according to their rank and 

quality, and properly place them. Fleta, lid. 2. 


pte 

ü There are other inferior officers called Marfbal, as Mar- 
foal of the Jufice in Eyre. Anno 13 Ed. 1. cap. 19. 
Marfpel of the King’s Bench, Stat, 5 Ed. 3. c. 8. who 
hath the cuftody of the prifon called the King’s Bench 

Prijon in Southwark. This officer gives attendance upon 
the court, and takes into his cuftody all prifoners com- 
mitted by the court ; benis fineable for his abjence, and 
non-attendance is a forfeiture of his ofice. Hill. 21 & 22 
eee Grants of the King’s Bench and Fleet Prifons 
tobeinrolled. 8 & 9 Will. 3. c.27. Office of Marjal 
and warden of the King’s Bench and Fleet, to be execu- 

by thofe who have the inheritance of thofe prifons. 
id. Power of appointing the Marjal of the King’s 

Bench, revelted inthe crown. 27 Geo. 2. ¢. 17. 

_ There is alfo a Marjhal of the Exchequer, to whom that 
court commits the cuitody of the King’s debtors, for fe- 
curing the debts ; he likewife affigns fheriffs, cuftomers 

nd collectors, their auditors, before whom they shall ac- 

count. Stat. 51 Hen. 3 


arpal of England, Shall not hold plea of matters 

ning the Common law, 8 Ric. 2. c. 5. fhall be re- 
rained by fuperjedeas under the privy feal, 13 Ric. 
fe See Conftable. 
< Marthal and Steward of the Bings Wouthold and 





a 
a 






e the flat. g Rich. 2...¢. § 
g Charles. the. Firft erected a coutt sby letters patent 
una i e great feal, by the name of Curia Ho/pitit Do- 
i R is &c. which takes cognizance more at large of 
all caules than the mar/halfea could.; of which the knight 
marfhal or his deputy are judges. Cowell. See Court A 
Marfoalfea, and Marjhal and Steward of the King’s Houfhold 
_ and Marfhalfea. 
arthes and fens, laws concerning them. 






ie Vide 

“Bart, A great fair for buying and felling goods, 
holden every year. 2 Inf. 221. 

| Martial Lato, Is the law of war, that depends upon 
vise but arbitrary power and pleafure of the King, or 
his lieutenant ; for tho’ the King doth not make any laws 
but by common confent in parliament, yet in time of 

war, by reafon of the neceflity of it to guard againf dan- 
i gers that often arife, he ufeth abfolute power, fo that his 
word is alaw. Smith de Repub. Angl. lib. 2. c. 4. 


-But the Marfbal Law, (according to Chief Juftice 


_Hale,) is th reality, not a law, but fomething indulged 
rather than allowed as a law ; and it relates only to mem- 
bers of the army, being never intended to be executed on 

others, who ought to be ordered and governed by the laws 


to which they are fubjeét, tho’ it be a time of war. Ha/e’s 
Bit. £.39. And the exercife of Martial Law, whereby 


pl 


any perfon might lofe his life or memberyor liberty, may 
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| not be permitted; in time of peace; when the King’s 
| courts are open for all perfons to receive juftice. Ibid. 40s 
Alen enemies invading the kingdom, \6c. fhall be deaft 
with and executed by Murtic] Law. JH. P. C. 10, 15. 
Alfo foldiers are punifhed for defertion, &e. in a court 
Martial by various ftatutes. See Law of Arms. 
WMartilagium, For Martyrilogium, Monatt. tom. 2. 
ag. 322. e 
i Martpzology, (Martyrologium) A book of Martyrs 
containing the lives, &'c. of thofe men who die for their 
religion. Alfo a calendar or regifter kept in religious 
houies, wherein are fet down the names and donations of 
their benefactors, and the days of their death, that upon 
every anniverfary they may commemorate and pray for 
them: Several benefactors have made it a condition 
of their beneficence, to beinferted in the Martyrology. 
Paroch. Antiq. 189. 
a Marybone wraterivozks, The fhares how taxable: 30 
b0, 2. Ci Fi 
Apalagi, Anciently ufed for mefuagium, a mefluage. 
Et unum mafagium in Villa de M. &c. Pat. 16; 





R. 2. 

Masts, The penalty of felling or keeping vifor mass 
3 Hen. 8. ¢. 9. 

Malons, To plot confederacies among ma/ons, is 
declared felony by an old ftatute ; and fuch as affemble 
thereon fhall fuffer imprifonment, and make fine and ran- 
fom. Stat. 3 H. 6. c. 1.—This was when the nature and 
fecrets of mafonry were known only to few. They are 
now known to many thoufands, who are members of the 
fociety, and difperfed all over the Chriftian world. 


MPals, See Papi/. , 
DMafier, A pricit that fays mafs. Blount. 
Mals-Puewk. In former times fecular priefs, to dis 


ftinguifh them from the regulars, were called Ma/s-Prie/s, 
and they were to officiate at the ma/s, or in the ordinary 
fervice of the church: Hence Mefe Preoff in many of 
our Saxon canons, for the parocial minifter; who was 
likewife fometimes called Mefe Thegne, becaufe the dignity 
of a prieft in many cafes was thought equal to that of a 
Thein or lay lord. But afterwards the word Ma/s4 
Prieft was reitrained to ftipendiaries retained in chantries, 
or at particular altars, to fay fo many ma/és for the fouls 
of the dead. 

Matt, (Glans, peffona) The acorns and nats of the oaé, 
or other large tree. Glandis nomine continentur glans, 
caftanea, fagina, ficus & nuces, ES alia queque que edi SF 
pafi poterunt preter herbam; Bratt. lib. 4. Tempus pafi 
Jone often occurs for mafl-time, or the feafon when maf 
is ripe ; which in Norfolk they call Shacking-time, Quod 
habeat detem porcos in tempore de peffon iz bofto meo, Fc. 
Mon. Angl. tom, 2. pag. 113, 231. There is a treë 
called Maf tree; and a maf? or fail of a fhip. 

Mater, (magiffer) Signifies in a general a governor, 








teacher, &c. And alfo in many cafes an officer. See 
Servant. 
Matter and ferbant. The relation between a mafter 


and a fervant, from the fuperiority and power which it 
createson the one hand, and duty, fubjection, andas it were 
allegiance on the other, is in many inftances applicable to 
other relations, which are in a fuperior and fubordinate 
degree ; fuch as lord and bailiff, principal and attorney, 
owners and matters of fhips, merchants and factors, and 
all others having authority to enforce obedience to their 
orders, from thofe whofe duty it is to obey them, and 
whofe aéts, being conformable to their duty and office, 
are efteemed the atts of their principals. 

If a man gives money to his fervant to buy goods, 
and the fervant buys upon credit, the mafter is charge- 
able. So, a promifory note of a fervant will charge 
his mafter, if the money came to the maffer’s ufe, tho’ 
he was not intrufted to give fuch note. Ld. Raym, 
225. É 
A mafter is indi€table for a nufance done by his fervant, 
Ib. 264. : 

So, the owner of a cart is liable for damage done by 
his fervant. Jb. 739. 

Trefpafs will not lie for taking a Negro. Ib. 146. Nor, 
Trover, ib. 147, 1274. 
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For the difference between a fervant, and an apprentice, 
fee #5. 1117. An apprentice mult be bound and difcharged 
by deed. I4. 

This fubje& is well treated in 3 New. Abr. from fol. 
344 to 369. See alfo tit. Ayprentice, Servants, and 15 
Vin. Abr. Anda book called Ewery Man his own Lawyer. 
And Black. Com. 1V: 423. 

Matter of the Brmozy, (Magifter Armorum S Armature 
Regis) Is an ocer who hath the care of his Majeity arms 
and armory, mentioned in the fat. 39 Eliz. c. 7. 

Waker of the Ceremonies, (Magifer Admiffionum) Is 
one who receives and conduéts ambafladors and other great 
perfons to audience of the King, Gc. This office was in- 
ftituted by King James 1. for the more magnificent recep- 
tion of ambafladors and itrangers of the greateit qua- 
lity. 

Maker of, 02, in Chancery, (Magifer Cancellaria) 
In the Chancery there are Maffers, who are afftants to the 
Lord Chancellor or Lord Keeper, and Matter of the Rolls : 
Of thefe there are fome ordinary, and fome extraordinary 5 
the Mafers in ordinary are twelve in number, of whom 
the Ma/fer of the Rolls is chief; and fome fit in court 
every day, during term, and have referred to them inter- 
locutory orders for {lating accounts, computing damages, 
and the like; they alfo adminifter oaths, take affidavits, 
and acknowledgments of deeds and recognifances : The 
extraordinary Ma/fers are appointed to aĉ in the country, 
in the feveral counties of England, beyond ten miles dif- 
tance from London; by taking affidavits, r¢cognifances, 
acknowledgments of deeds, &c. for the eafe of the fuitors 
of the court. By the fat. 13 Car. 2. a publick office was 
ordained to be kept near the Rolls, for the Ma/ters in 
Chancery ; in which they, or fome of them, are conftantly 
to attend, for the adminiftring oaths, caption of deeds, 
and difpatch of other bufinefs : And their fees for taking 
affidavits, acknowledgment of deeds, exemplifications, 
reports, certificates, ĉc, are afcertained by thata&; and 
to take more, incurs difability for fuch Ma/ter to execute 
his office, and a forfeiture of 100 1, &e. 

To impower the high Court of Chancery, to lay out 
upon government fecurities, a fum of money therein 
mentioned, out of the common and general cafh in the 
Bank of England, belonging to the fuitors of the faid 
court ; and to apply the intereft arifing therefrom, to- 
wards augmenting the incomes-of the mafters of the faid 
court, 5 Geo. 3. c, 28. 

Matter of the Court of aros and Liveries, Was 
the chief officer of that court, affigned by the King ; to 
whofe cuftody the feal of the court was delivered, tc. as 
appears by the ftat. 33 H. 8. c. 33. But as this court was 
abolithed by yrat 12 Cer, 2. c. 24, this office of courfe 
dropped with it, 

Matter of the Faculties, (Magifter facultatum) Is an 
officer under the Archbi/hop of Canterbury, who grants li- 
cences and difpenfations, &Fc. 22 &% 23 Car. 2. 

Bakker of the Hofe, Is he who hath the ordering and 
government of the King’s ftables; and of all horfes, ra- 
cers, and breeds of horfes belonging to his Majelty : He 
has the charge of all revenues appropriated for defraying 
the expence of the King’s breed of horfes ; of the ftable, 
letters, fumpter-horfes, coaches, (ec, and has power over 
the equerics and pages, grooms, coachmen, farriers, 
finiths, fadlers, and all other artificers working to the 
King’s tables, to whom he adminifters an oath to be true 
and faithful: But the accounts of the ftables, of liveries,, 
wages, vc. are kept by the awener ; and by him brought 
to be paffed and allowed by the court of Green Cloth. 
The office of Ma/ter of the Horfe is of high account, and 
always beftowed upon fome great nobleman; and this 
officer only has the privilege of making ufe of any horfes, 
footmen, or pages belonging to the King’s ftables: At 
any folemn cavalcade he rides next to the King, with a 
led horfe of ftate. He is the third great officer of the 
King’s houfhold ; being next to the Lord Steward, and 
Lord Chaabi ; and is mentioned in the ftatute 39 
Elizi c.:7. and a Ed. 6... 5. 

Matter of the Jetwel Dffice, An officer of the King’s 
houfhold, having the charge of ali plate ufed for the King 
or Queen’s table, or by any great officer at court; and 
al{o of all the royal plate remaining in the Tower of Lon- 


filver of the goldimiths, and pays them for it, and í 


ihe may not unfitly be- ttiled Cu/tos Archivorum. 


‘Church in London, is now called Mafter che ‘th 
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aðar, and of chains and jewels not fixed to any garment, ne 

39: Elizince.7. ANAR 
Walter of the Pouhold, (Magifter Ho/pitii Regis) fs 

Otherwife called Grand Majter of the King’s Houfbold, 

filed Lord Steward of the Houfhold, which title this oi 

hath bore ever fince Anno 32 H. 8. But under him t 

is a principal officer ftill called Ma/fter of the Hel WaS 

f{urveys the accounts, and has great authority, 
Matter of the King’s Mutters, Is a martial orn 

the King’s armies, to fee that the forces are com 

well armed and trained; and to prevent frauds, w 

would otherwife watte the Prince’s treafure, and wi 

the forces, Ec. Peas 


Matter of the Wint, Is an officer who receives th ie 














































fees every thing belonging to the Mint ; he is at be 
called Warden of the Mint. i 
Matter of the Dzdnance, A great officer, to 
care all the King’s ordnance and artillery is committ 
39 Eline c. 17 ies 
. Matter of the Potts, Was an officer of the King’ 
court, who had the appointing, placing, and difplacin 4 
all fuch thro’ England, as provided po/t-horfes, for 
{peedy pafling of the King’s meffages, letters, pi 
and other butinefs ; and was to fee that they kepta cé 
number cf good horfes of their own, and upo 
that they provided others for furnifhing of th 
fons who had a warrant from him to take an 
horfes, either from or to the feas, or other pl 
the realm. He likewife paid their wages, fet 
allowances, Fc. 2 Ed. 6. .¢.3. The fat. ý ; 
c. 34. for ereéting one’ Gencral Poft-Ofice in London, 
dains, that there fhall be a Maflér of the Pofi p 
pointed by the King, by letters patent, (an 
office is executed by two jointly) who and his agen 
the perfons employed by them, have the 
carriage of all letters at certain rates ; ; 
matter is to continue conftant poits, and provi 
riding poft with poft-horfes, under enile 
per mile for the horfe, and 4d. for the gui 
itage, &c, Vide Stat. 9 Aun. c. 10. By th 
Geo. 2. cs 25. Any perfon may let to hire cha 
furnifh horfes for chaifes at any ftage upon of 
notwithftanding fiat. 9 Ann. c. 10. See Poft. se 

Matter of tbe Wevels, An officer to rẹ 
verfions of dancing and mafking, ufed in t 
the King, Inns of Court, @e. ‘aed’ in the Ki 
under the Lord Chumberlain. 

Matter of the Heus, (Magijier orderi 
fiftant tò the Lord Chancellor in the High Cou 
cery, and in his abfence heareth caufes there, 
the chapel of the’ Rolls, and makes orders a 
Crompt. Furifd. 41, His title in his patent i 
parve Bage, Cufios Retulorum; ce. And’ 
keeping of the Rolls of all-patents and grants v 
the Great Seal, and the records of the Chan 
called Clerk of the Rolls, fiat. 12 R. 2. c 2. 
tefiue, c. 24..and no where Majter of the Roll 
11 H. Fonds 20honwhicly wespee Sinem 


po 


of the Rolls enabled to grant leafes of the houfes belon 
to the Rolls. a2 Cars z. 15h66: -Conftrudiion 0 
power, zo Geo. 2. e. 34. His judicial author 
firmed. 3 Geo. 2. c. 30., Inhis difpofition are i 
fices of the fix clerks, and- the clerks -of the pet 
examiners of the court, and clerlés of the chape ag 
15 Ha 85 ee 15) SeesStazivay VOPR 20025. 
1200 1. per Annum is dire&ted to be paid to the M: 
the Rolls. ony 

Matter of the Temple. The fanida of the order 
the Knights Templers, and his fucceffors, were cal 
Magni Templi Magiftri ; and probably from hence he 
the fpiritual guide and director of the ‘Tong 
Mafier of the Temple here was fummoned to par 
Anno 49 H. 3. And the chief minifter of the 


Dugd, Warw. 706. 
Matter of the Mlardrebe, (Magifter Garderoba 

coniderable officer at court, who has the charge rs 
tody of all former Kings and Queens ancient robes ft 
maining UA 
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maining in the Tower of London ; and all hangings; bed- 
ding, &c. for the King’s houfes: He hath alfo the charge 
and delivery out of all velvet or fcarlet cloth allowed for 
liveries, Fc. And of this officer mention is made in the 
Stat. 39 Eliz. ¢.7. The Lord Chamberlain has the over- 
fhe of the officers of the qwardrode. 

Jaftinus, A great dog, called a maftif.—Canes & 
i per omnes forefias Angliæ occiduntur. Knyght. lib. 


` Walts. See Ships and Stores. 

MPatura, An old decayed houfe, according to Domefd. 

 Balura terrae, Sunt in eifdem mafuris 60 domus plus 
quam ante fuerunt. Domefday. In Fr. mafure de terre is 
a quantity of ground, containing about four oxgangs ; 
with us it is taken for Domicilium cum fundo, vel pro fun- 
do cum domicilio competenti. 

Materia, A great beam, or timber proper for build- 
ing- Dedi illis materiam GS lignaad omnia neceffaria fua, 
ég ad demos fuas Zdificand. Mon. Ang. Tom 1. pag. 
821. 

_Mpatricuta, A regifler; as in the ancient church there 
was matricula clericorum, which was a catalogue of the 
officiating clergy; and matricula pauperum, a lift of the 


poor to be-relieved: Hence to be entered in the regifter of 


the univeriitties, is to be matriculated, (3c. 
Matrimonial caules, Or injuries refpecting the rights 
de marriage, are a branch of the ecclefiaftical jurifdiction. 
See Black. Com. 3 V.-92. 
 Matrimoviam, Is fometimes taken for the inheritance 
g toa wan ex parte matris——Cum omni bære- 
iae patrimonii $5 ; matrimonii fui, Fc. Blount. 
atrimony. See Marriage. 
àtrig ecclefia, The mother church ; and is Rois 
a. in refpect of the parochial churches within 
e diocefe; or a parochial church, with refpec to 
the chapels depending on it, and to which the people re- 
t for facraments and burials, Leg. H. 1. ce 19. 
latteus, Fury of. When a widow feigns herfelf with 
, in order to’ exclude the next heir, and a fu ppoli- 
s birth is fufpecied to be intended ; then upon the writ 
Pe infpiciendo, a jury of women is to be impanelled 
to try the queilion, whether with child, or not. Cre. 
Eliz, 566. Soif a woman is convicted ofa capital of- 
„and being condemned to fuffer death, pleads in flay 
of “execution, that fhe is pregnant, a jury of matrons is 
led to enquire into the truth of the allegation ; 
and if they find it true, the convict is refpited, ’till after 
her delivery. 
Bars and Covericts, &c. In the county of Norfolk, 
by what perfons made. See Stat. 5 & 6 Ed. 6. c. 24. 
` Matter in Deed, and Matter of Record, Are often 
mentioned | im law proceedings, and differ thus: the firft 
feems. to be nothing elfe but fome truth or matter of fact 
to be proved. by fome fpecialty, and not by any record ; 
and the latter is that which may. be proved by fome record : 
AE 3 aa If a man be fued to an exigent, during the 
time he was abroad in the fervice of the King, &c. this is 
in deed, and he that will alledge it for himfelf, muft 
come before the fcire facias for execution be awarded a- 
nt him; but after that, nothing will ferve but matter 
of record, that is, fome error in the proces appearing upon 
record. There is alfo a difference between matter of 
record and matter in deed, and nude matter; the laft being 
anaked allegation of a thing done, to be proved only by 
effes, and not either by record or /pecialty. Old Nat. 
19. Kitch. 216. 
augre, (From the Fr. Mal, and gre, i.e. Animo iniquo) 
nifies as much as to fay with an unwilling mind, or in 
pight ofanother; as where it is faid, that the wife fhall 
be remitted, maugre the hufband, that is, whether the 
- hufband will or no. Lit. Sea. 672. 
Baum, A foft brittle tone in fome parts of Oxford- 
; and in Northumberland they ufe the word maum for 
tand mellow. Plot’s Nat. Hif. Oxford. p. 63. 
6 Maund, A kind of great bafket or hamper, containing 
ght bales, or two fats: It is commonly a quantity of 
ales of unbound books, each bale having one thou- 
unds weight, Book Rates, pag. 3 
jaundp celibate The Th:.1r/day HES Eafter. See 
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Maupigyznum, Am old fort of brotk or pottage. 
Cowell. 

DAPaxims in law, Are pofitions and rhefes, being con- 
clufions of reafon, and univerfal propofitions, fo perfect, 
that they may not be impugned or difputed. For principia 
probant, non probantur, therefore contra aegantem principia , 
non efè difputandum. Cowell. Cos Lit. 343. 

A maxim is a fure foundation or ground of art, and a 
conclufion of reafon, fo called guia maxima ef ejus. dig- 
nitas D certiffima authoritas, atque quod maxime probetur, 
fo fure and uncontrolable as that it ought not to be qaef- 
tioned; and what is elfewhere called a principle, and is 
all one with a rule; a common ground, pofulatum or 
axiom. Co, Lit. 10. b. 11. a. 

Maxims are the foundations of the law, and conclu- 
fions of reafon; therefore ought not to be impugned, 
but always'to be admitted ; but they may by reafon be 
conferred and compared the one with the other, tho’ they 
do not vary, orit may be difcuffed by reafon which thing is 
neareft the maxim, and the mean between the maxims, 
and which is not; but the maxims can never be im- 
peached or impugned, but ought always to be obferved, 
and held as firm principles and authorities of themfelves, 
Pla Ci27, b: 

The alterations of any of the maxims of the Common 
law are dangerous, 2 Inf? 210. 

The laws of all nations are doubtlefs raifed out of the 
Civil law, as all governments are {prung out of the ruins 
of the Roman empire, and it muft be owned, that the 
principles of our law are borrowed from the Civil law, 
therefore grounded upon the fame reafon in many things, 
12 Mod. 482. 

Maxims are principles and authorities, and part of the 
general cuftoms or Common law of the land; and are of 
the fame ftrength as acts of parliament, when the judges 
have determined what is a maxim; which belongs to the 
judges, and not a jury. Terms de Ley. Do&. & Stud 
Dial. 1..c. 8. A maxim in law is faid to be a propofition . 
of all men, confeffed and granted, without argument or 
difcourfe. Maxims of the Law are holden for law; and 

all other cafes that may be applied to them, fhall be taken 
for granted. 1 Jaf. 11, 67. 4. Rep.. The maxims in 
our books, which are many and various, are fuch as the 
following, viz. Itis a maxim, That land fhaill deftend from 
the father to the fon, &c. It is a maxim, That as no effate 
can be vefted in the King, without matter, of record, fo none 
can be devefted out of him, but by matter of record; for 
things are diffolved as they are contracted. Rep. 1. Chol-. 
mey *s cafe. Another, that az obligation; or other matter 
in writing, caunot be difcharged by an agreement by word, . 
And Argumentum ab authoritate fortifimum eff in lege. Co. 
on Lit., 141, Itis afo a maxim, That if a man have 
ifue two Jons by divers venters, and the one of them pur-' 
chafe lands in fee, and die without iflue, the other brother 
Jfeall never be his heir, €Fc. 

Committere agnum lupo, St. Hibera. 14 fi. 

Qui cadit a fyllabé cadit a tota ai, the maxim con- 
demned, Stat. Wall. 12 Ed. 1. 

Qui Pee alieno fado non eff puniendus, St. Weftm. 2. 
13, Edo ihy Cy. 36 
De tranfgreffione certæ perfone faa altera perfona com- 
modum aut emendas ne confequatur, St. de Vakt, zo, Ed. 1. 

ft, 2. 

That allegianceis due more by reafon of the crown than 
of the perfon of the King, condemned, Exil. Hug. le De- 
JSpenfer, 15 Ed. 2. ft. 2. 

_Neceflary alliances among the peers to purfue evil coun- 
fellors, not to to be punifhed by rigour of law, St. ze quis 
occaf. pro felon’, Se. 15 Ed. 2. ft.3. 

The King canot. pardon the fuit of others, ftatute re- 
voking the pardon, &c. 15 Ed. 2. fl. 4. 

The father to the bough, and the fon to the plough, in 
Kent, Prerog. Reg. 17 Bd. 2. fi. 1. ¢. 16. 

Every man is bound to do to the King as his Liege 
Lord all that pertaineth, 1 Ed. 3. f, 2. c 15. 

Franchifes reftraining the freedom of felling merchan, 
digg, are to the common prejudice of the King and his 
people, 25 Ed. 3. ff. .4:/¢.:2. 

Laws without great penalty are, more. often obeyed, 1 
Mar. fit, ce i, f. 1s . See Blacks Com..1 V. 68. 
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Miphent. See Mather, ad Black. Com, 1 V. 130. 
gV. 121. AE 205. 

Mapor, (Prefecius urbis, anciently meyr, comes from 
the Brit. miret, i. e. cuffodire, or from the oid Englifh word 
maier; viz. potefas, and not from the Lat. major) Is the 
chief governor or magiftrate of a city or town; as the 
Mayor of London, the Mayor of Scuthampton, Fe. King 
Rich. 1. anno 1189, changed the bailiffs of London into a 
mayor; and from that example King Jobn made the bai- 
lif of King’s Lynn a mayor, annd 1204. Tho’ the famous 
city of Norwich obtained not this title for its chief magi- 
ftrate, till the feventh year of King H. 5, anno 1419, 
fince which there are few towns of note, but have had a 
mayor appo'nted for government. Spel. Glaf: 

Mayors of corporations are juftices of peace pro tempore, 
and they are mentioned in feveral flatutes; but no perfon 
fhall bear any office of magiftracy concerning the govern- 
ment of any town, corporation, 7c. who hath not re- 
ceived the facrament, according to the church of England, 
within one year before his eleétion ; and who fhall not 
take the oaths of fupremacy, e. Stat. 13 Car. 2. cap. 1. 
The 10 Ann. cap. z. prohibited mayors and officers of 
corporations from going to conventicles, under the penal- 
ty of 40/. &. But this is altered by 5 Geo. 1. cap. 6. 
tho’ the gown, mace, or other enfigns of magiftracy, may not 
be wvorn or carried to a conventiclé, on pain of difability 
to enjoy any office, &jc. If any one intrudes into, and 
tlicreupon executes the office of mayor, a guo warranto in- 
formation may be brought againft him; and he fhall 
be oufted and fined, &c. And no perfon who hath been 
or fhall be in an annual office in any corporation for one 
year, fhall be chofen into the fame office the zext year, and 


obftru€ting the choice of a fucceffor incurs the penalty of 


1007. Stat. 9 Ann, ¢. 20. AHo if no’ viayor be elected 
in a corporation, on the day appointed by charter, by the 
proper officers, the next in place is to hold a court, and 
ele& one the day following, Ee. or in’ default therc- 
of, the court of King’s Pench may compel the electors to 
choofe one, Ec. by writ of mandamxs, requiring the 
members who have a right to vote, to aflémble themfelves 
on a day prefixed, and proceed to election, or fhew caufe 
to the contrary; and mayors, &¢. Voluntarily abfenting on 
the day of ele&tion, fhall be imprifoned fix months, and 
be difabled to hold any office in the corporation. 11 Ces. 
Ip tos 
The authority. oF mayors is contained in the follow- 
ing particulars: The ftatute 2 Ed: 3. À 3. gives power 
to mayors to arreft perfons carrying offenfive weapons in 
fairs, markets, &c. to make affrays,. and the difturbance 
of the peace. By Stat. 23 H.8. «4. Mayors, &c. have 
power to fet the price of ale and deer: Arid they are au- 
thorifed to convict perfons felling ale without licence ; 
and alfo to levy the penalties on the offender by diftrefs, 
ec. 3Car.1.c.3. And they are*to-caufe quart and 
pint pots for the felling of ale, to be examined whether 
they hold their full meafare ; and to mark them, under 
the penalty of 52. 11 & 12 W. 3. c. 15. Mayors, bai- 
liffs, and lords of leets, are to regulate the affife of dread, 
and examine into the goodnefs thereof; and if bakers 
make unlawful bread, they may give it to the poor, and 
pilloty the offenders, &¢. 5 Hen. 3: 7. 6. And the 8 
Ann: ¢. 18. andi Geo. 1; c. 26. direét, that mayors and 
chief magiftrates of towns, &c. may in the day-time én- 
ter into any houfe, fhop, bakehoufe or warehoufe, of 
any baker or feller of bread} to Jearth for, view, and 
try all or any of the bread there found; and if the bread 
be wanting in goodnefs, deficient in baking, under weight, 
of not truly marked; or fhall confift of any other fort than 
what is allowed, the fame bread fhill be feifed and diftri- 
buted to the poor: And the former ftatute impofes á pe- 
nalty of 40s. for want of weight, or not being marked as 
appointed, sr. but this is made'5 5. for every ounce want- 
ing in weight, and 25. 6d. if under an ounce, (complaint 
being made, and the bread weighed before a magiftrate 
within twenty-four hours) by the r Geo. 1. c. 26. And 
bakers felling their large bread ata higher price than fet 
by mayors, &c. fhall forfeit 10s.to the informer, to be 
levied by diftrefs, &c. See 31G: 2: e. 29. 

Mayors, e. are empowered to make enquiry into of- 
fences committedagaintt the Stat. 1 Eliz. c. 2. which’ re- 
quires that the common prayer be read in churches; and 


plague, by mayors, (Fc. who are to appoint fearchers and bis ` 
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that the churchwarders do their duty-in préfenting u8 
names of fuch perfons as abfent themfelves from church: 
on Sundays, Sc. Head officers of corporations are to ap- 
point and {wear overfeers or fearchers to examine into de- 
feéts of northern cloth, Esc. and the overfeers hall fixa 
feal of lead to cloths, exprefling the length and breadth; 
and if they find any faulty, or fealed with a falfe {eal, 
Ec. they are to prefent the fame at the next quarter-* 
feffions. pe- 
Mayors, &c. neglecting their duty, are liable to a pe- 
nalty of 5/. 39 Eliz. cap. 20. Mayors may determine 
whether coin offered in payment be counterfeited or not ; 
and tender an oath to determine any queftion relating to» 
it 9 & 10 W.3. c. 21. Chief magiftrates of ports, 
where goods are conveyed away, which are liable to a= 
toms, before entry made, and the duties agreed, are to- 
grant their warrants for the apprehenfion of the offender, 
te, 12 Car. 2. ¢. 4. By.23 Eliz. c.9. Mayors, Se. 
may call before them and examine dyers, fufpected toufe 
logwood in dying ; and if they find caufe, may bind them . 
over to the quarter-feffions, where on conviction, they are 
liable to a forfeiture of 20/. But fee Stat. 14 Car. 20° 
c. 11. and by the late aét 13 Geo. 1. c. 24. Mayors and head’ 
officers of corporations, are to punith drunkennefi, by ims 
pofing a fine of 5s, on view, confeffion, or proof by one- 
witnefs, or caufe the offender to be put in the flocks for 
fix hours. 4 Jace 1. ¢. 5. 2 Fac. 1. c 7. Andpere’ 
fons fitting tipling in an alehoufe, inn, Ge. are liable to 
punifhment by mayors, who may levy 35. 4 d. on fuch 
offenders, for every offence, for the ufe of the poor, or’ 
caufe them to be fet in the ftocks four foi and the ales: 
houfe-keepers, Gc. fuffering tipling in their houfes, are 
fubje& to a penalty of ros. Tèid. i SoA 
Head officers and juftices of peace in corporations, ies 
inquire of forcible entries, commit the offenders, and caule - 
the tenements to be feifed, ĉe. within their franchiles,’ 
in like manner as jufti¢es of peace in the county. 8H. 
6. ¢.9. Mayors, &e. fall enquire into unlawful gam- 
ing, againk the Stat. 33 Heñ. 8. c.g. They are to fearch” 
places fufpe&ted'to be gaming-houfes, and levy penalties, 
&c, and they have power to commit perfons playing “at 
unlawful games. Hor/es ftolen, found in å corpotation;* 
may be redeemed by the owner, making proof before 
the head officer of the corporation of the property, Ge. 
31 Eliz. ce. 12. Mayors and liedd officers in corporat 
and market-towns, and lords of liberties and their fte- 
wards, are to appoint and {wear two fkilfal perfons year- 
ly, to be fearchers and fealers of /eather; and they are to 


appoint triers of infufficient leather, and of leather wares: 


earchers not doing their duty to forfeit 40s, and triers” 
si. 1 Fac. 1. cap. 22. Perfons robbing orchards, hedge- 
breakers, &c. are punifhable by mayors; anda perforon 
conviction by the oath of one witnefs, fhall pay to the 
perfon injured fuch damage as the mayor, &c. fhall think” 
fit, ‘or be whipped? *°43 Euer t Ey ee ee 
Mayors, Et. on receipt of precepts from fheriffs, (when: 
writs are ifued for ele€tions) requiring them to choofe’ 
burgeffes or members of parliament, by the citizens, Ges" 
are to proceed to eleftion, and make returns by indenture’ 
between them and the electors; and making a falfe return, 
fhal! forfeit 407. tothe King, and thé like fum to the’ 
party chofen, not returned, &c. 23 H. 6. «14. Seéthe’ 
Stat. 2 Geo. 2, ¢. 24. ai + Sa 
In time of ficknefs, a tax may bé laid on inhabitants 
of corporations, for relieving {uch perfons as have the 











riers of the dead: And if any infected perfons fhalt 
abroad: with fores upon them, after ah head officer hath 
commanded them to keep at home, it is felony; and if 
they have no fores about them, they are punithable as 
vagrants. 1 Jac. 1. c 31. be SEG ane 
The Stat. 43 Eliz. c. 2. which directs that the! 
grandfather, mother, grandmother, and children, of 
poor perfon, fhall be affefled towards their relief by j 
tices, and which impowers juftices of peaceto o 
poor’s rate dr tax, aiid overfeers of the poor, Se. to, 
forth apprentices, and fets forth the office of over! 
gives the like authority to the head officers in c 
towns, as juftices of peace have in their counties; v 
faid juftices are not to intermeddl¢ jn corporations for thë - 
execution of this law. ia 
a Majira 
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Mayors, bailiffs, and other head’ officers of corporate 
towns, &c. are to make proclamation for rioters to dif- 
as follows : Osr Sovereign Lord the King charges and 
sands all perfons affembled, immediately to difperfe them- 
3 and peaceably depart to their habitations, upon pain 
imprifonment, &c. And if the rioters being twelve in 
umber, do not difperfe within an hour after, it is felony 
rithout benefit of clergy, &c. 1 Geo. 1. fi. 2. €. Se 
~ Matters relating to /erwants, and apprentices, may be 
determined by mayors; who- have power to compel per- 
fons togo tò fervice, cis» 5 Eliz. c.g. Mayors may ar- 
rekt foldiers departing without licence : And they are to 
 beprefent at mufters; quarter and billet foldiers, €?t. 18 
| Hen. 6. ce. 18. 1 °Geow 1. ti 47, Sc. Perfons ufing 
ames on a Sunday forfeit 3 s: and 4 d. to the ufe of the 
jor; carriers, €c. travelling on that day zos. and per- 
ms doing any worldly labour thereon 5 s.' all leviable 
y warrant from mayors and head officers of corporations, 
well as other juftices. iCar. 1. c. 1.0 3 Car... c 
29 Car.'2. c.7. And by 3 Car. r. c. 4. If any per- 
hall profanely Jfwear or curfe in the prefence of a 
or, €Fc. or be convicted thereof before him, by the 
s of two witneffes, he fhall forfeit for every offence 
‘tothe ufe of the poor, or be fet in the ftocks three 
C but the ftatute 6 & 7 W. 3. confines the forfei- 
‘1s, to fervants, labourers, &¥c. other perfons be- 
Be ered to pay 2s. and double, treble, Gc. on re- 
i ating the offence. 
4 ants, or other idle and diforderly perfons, blind, 
e, &c. or pretending to be fo, begging in freets, a 
or or conftable may caufe them to be whipped. 12 dua. 
| fiz. ¢. 23. By former ftatutes; mayors are empowered to 
nake pafles of vagrants; and juitices in liberties and cor- 
ns are to iffue warrants to conftables, Fe, ‘to make 
or and apprehend vagrants before the quarter- 
















































rs are to fet the rates and prices of coopers veféls; 
int'{earchers and-gaugers of veffels for fih, &c. 
7.¢,4, 8 Eliz.c. 9. Inevery city, town, &'c. there 
to ‘be a common balance, and fealed weights, under di- 
ties : there is alfo to be a common bufhel fealed. 
~ 5. 1H. 6. c,8. And mayors, Sc, are 
amark for the fealing of weights and mea- 
, being allowed 1 #. for fealing every bushel and 
d weight; and a-half-penny for every other mea- 
and half-hundred weight, &¥c. Mayors and head 
of corporations, €&¥c, ‘fhall view all weights and 
‘once a year, and punih offenders ufing falfe 
nd'they may break or burn fuch weights and 
id inflict penalties, ĉc, If they permit per- 
eee fell b y meafures ‘not:fealed, they thall forfeit 5 /. 
i, Sea ing wei its not agreeable tothe ftandard, is liable to 
 penalty.; and refufing to feal weights and mea- 
fubjeéts them.to-a forfeiture of gos. 7 H. 7. See 
a 17. f 9. Mayors, Sc, are to infpe& and 
der the fize of faggot, billet, tale vood, &c. 43 
4. See Corporation. 
and *sBetheglin, Pay 114. excife in all by the 
Ean 2. c 23. 82'Gar. 2. cZ. 22 69.23 
eh. IWS M. 0.3, 5W.E Mic. 20. 4 
Bee ati. | Co.'s 
May be exported duty-free. 
» How many facks of meal may be carried at 
load in London and Wefiminffer. 6Geo. 1, c. 6. 
eal-Bents, Certain rents heretofore paid in meal by 
enants of the honour of Clun, to make meat for the 
hounds; they are now payable in money. 
g. The thelves of land, or banks on the fea 
alts of Norfolk, are called the Meals and the Males. 
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It, (medius) Signifies the middle between two 
emes ; and that either in time or dignity: In time it 
the interim betwixt one act and another ; and applied to 
profits of lands between a difleifin and recovery, ea 
gnity, there is a Jord mean or me/ne, that holds of 
lord; and-mean tenant, Ec, Mene likewife fig- 
a writ, which lies where there is lord me/ne and te- 
and the tenant is‘diftrained by the fuperior lord, 
e rent or fervice of the mean, who ought to acquit 

n to the other lord, then the tenant shall have his writ 


ME A 


of ‘mefne; and if the mean lord appear not, he thall lof 
the fervice of the tenant, and be fore-judged of his {eignioi 
ry, and the tenant fhall immediatly become tenant to the 
chief lord. Alfo in fuch cafe, the tenant by writ may res 
cover damages if he be diftrained; and the mean lord be 
compelled to pay the rent, and do the fervices:: F. N, B: 
135. 13 E£d.1. ¢.9- If a man bring a writ of meme 
where he is not diftrained, yet it is maintainable; but 
then he, fhall not have damages; for it.is brought only 
to be acquitted; &c. And tenant for life; where: the 
remainder is over in fee, fhall have this writ againit 
the mefne. 7H. 4. 12. 15 H.6. New Nat. Br. 330: 
One brought a writ of me/neagainft a man; becaufe he did 
not-acquit the plaintiff of a rent-charge demanded, &e; 
when he by his deed bound himfelf and his heirs to war- 
rant and acquit him; and it was held good; And if a 
man have judgment to recover in this writ, if he be not 
afterwards acquitted, he may have a diffringas ad acquie- 
tandum againit the mefne; and fcire facias: againit the 
lord, Stat. Wefm. 2. ¢.9: 14 Ed. 3. See Me/ues 


Form of a Writ of Meme: 


EORGE zke Third, &c: To the fheriff of Si Cou: 
mand A. B. that juftly, &c. he acquit C. Dy of the 
Service which E; F. exaas gin him, of his freehold that 
he holds of the faid A. B. in W. whereof the faid A. who 
is mefne berwixt the faid E. and C. ought to acquit him: 
and whereupon he complains, that for bis default he is dif- 
trained ; and unlefs, &c. 


Meale, (meffuagium) A mefluage or dwelling-hanfe, 
Kitchin, 139. and F: N: B. z: Stat. Hibernia, 14 
H. 3. and 21 H.8. 13. Alfo a meafure of herrings; 
containing five hundred; the half of a thoufand is called 
meafe or mefe. Merch. Di&. 

Meafon-guc, In French Maion de dieu, Domus Dei; a 
houfe of God, a monaftery, religious houfe or hofpital ; 
the word is mentioned 2 & 3 P: & M. cap. 234 39 El. 
5. and 15 Car, 2. 7 d 

MWMeafure, (menfura) Is a certain quantity.or proportion 
of any thing fold; and in many parts of Ezgland, is one 
bufhel. The learned Black/fone, in treating of the King’s 
prerogative, fays, ‘* the regulation of aveights and mea- 
Jures, for the advantage of the public, ought to)be uni- 
verfally the fame throughout the kingdom}; being tht ge- 
neral criterions which reduce all things to the fame or an 
equivalent value. But, as weight and meafure are things 
in their nature arbitrary and uncertain, it is therefore ex- 
pedient that they bereduced to fome fixed rule orftandard ; 
which ftandard it is impoffible to fix by any written law, 
ororal proclamation ; for no man can, by words only, 
give another an adequate idea of a foot-rule, or a pound 
weight. It is therefore neceflary to have recourfe to fome 
vifible, palpable, material ftandard ; by forming a com: 
parifon with which, all <veights and meafures may be re- 
duced to one uniform fize: and the prerogative of fixing 
this ftandard, our antient law weffed in the crown; as in 
Normandy it belonged to the Duke. (Gr. Couffom.c, 16.) 
This ftandard was originally kept at Winchefer; and we ` 
find, in the laws of King Edgar, (cap. 8.) near a century 
before the conqueft, an injunétion that rhe one mea/ure, 
which was kept at Winchelter, /bould be obferved through- 
out the realm, Mott nations have regulated the ftandard 
of mea/fures of length by comparifon with the parts of the 
human body ; as the palm, the hand, the fpan, the foot, 
the cubit, the, «/za, (or arm) the pace, and the fathom, 
But, as thefe are of different dimenfions in men of dif- 
ferent proportions, our antient hiftorians (Will. Malmob, 
in vita Hen. 1. Spelm. Hen. 1. apud Wilkins 299.) in- 
form us, that a new ftandard of longitudinal meafure wag 
afcertained by King Henry the Firlt; who commanded 
that the xlna or antient ell, which anfwers to ¢he modernų 
yard, fhould be made of the exa& length of his ownarm, 
And, one ftandard of meafures of length being gained, 
all others are eafily derived from thence; thofe of greater 
length by multiplying, thofe of lefs by fubdividing, that 
origina] ftandard. This, by the ftatute called compofitia 
ulnarum et perticarum, five yards and g half make a perch; 
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and the yard is fubdivided into three feet, and each foot 
into twelve inches; which inches will be each of the 
length of three grains of barley. Superficial meafures are 
derived by {quaring thofe of length ; and meafures of ca- 
pacity by cubing them.—The ftandard of weights was 
originally taken from corns of wheat, whence the loweft 
denomination of weights we have is ftill called @ grain; 
thirty-two of which are directed, by the ftatute called 
compofitio mtenfurarum, to compofe a penny weight, where- 
of twenty make an ounce, twelve ounces a pound, and 
fo upwards. And upon thefe principles the firft ftandards 
were made; which, being originally fo fixed by the 
crown, their fubfequent regulations have been generally 
made by the King in parliament. Thus, under King 
Richard I. in his parliament holden at Weffminfter, A. D. 
1197, it was ordained, that there /hould be only ome weight 
and one meafure throughout the kingdom, and that the cuftody 
of the affe or ftandard of weights and meafures fhould be 
committed to certain perfons in every city and borough ; 
( Hoved. Matth. Paris.) from whence the antient office of 
the King’s aulnager feems to have been derived, whofe 
duty it was, for a certain fee, to meafure all cloths made 
for fale, till the office was abolifhed by the ftat. 11 & 12 
W. 3. ¢. 20. In King John’s time this ordinance of 
King Richard was frequently difpenfed with for money ; 
(Hoved. A. D. 1201.) which oceafioned a provifion to be 
made for inforcing it, in the great charters of King Jobn 
and his fon. (9 Hen. 3. c. 25.).Thefe original ftandards 
were called pondus regis, and menfura domini regis ; and are 
direéted by a variety of fubfequent ftatutes to be kept in 
the Exchequer, and all weights and meafures to be con- 
formable thereto. But, as Sir Edward Coke obferves, 
{2 Inf. 41.) tho’ this hath fo often by authority of par- 
liament been enacted, yet it could never be effected ; fo 
forcible is cuftom with the multitude,” Black. Com, 1 
V. 274, &e. and fee the Preceptor; Vol. 2. p. 384, Ge. 

Magna Charta, c. 25. ordains, ‘¢ that there fhall be 
but one mea/ure throughout England, according to the 
Standard in the, Exchequer: Which ftandard, was formerly 
kept in the King’s palace, and in all cities, market-towns 
and villages, it was kept in the churches. 4 Inf. 273. 
By 17 Car. 1. c. 19. there is to be one weight and measure, 
and one yard according to the King’s ftandard ; and whoever 
fhall keep any other weight or mea/ure, whereby any thing 
is bought or fold, fhall forfeit for every offence 5 s. And 
by 22 Car. 2. c. 8. Water.meafure, as to corn or grain, 
or falt, is declared to be within the ftat. 17 Car.1. And 
if any fell grain, or falt, &Fc. by any other buhel, or mea/ure, 
than what is agreeable to the ftandard in ‘lie Exchequer, 
commonly called Wincheffer-Mea/ure ; he fhall forfeit 40 s. 
c. Notwithitanding thefe ftatutes, in many places and 
counties, there are different mea/ures of corn and grain ; 
and the bufbel in one place is larger than in another; but the 
lawfulnefs of it is not well to be accounted for, fince 
cuftom or prefcription is not allowed to be good againft 
a ftatute. Dalt. 250. 

We have three different mea/ures, viz. one for wine, 
one for ale and beer, and one for corn: in the mea/ure of 
«wine, eight pints make a gallon, eight gallons a firkin, 
fixteen gallons a kilderkin, half barrel or rundlet, four 
firkins a barrel, two barrels a hogfhead, two hogfheads a 
pipe, and two pipes makea tun. 15 R. 2. cap. 4. 1I 
Tiei L2H 7 Gags 

In meafure of corn eight pounds or pints of wheat make 
the gallon, two gallons a peck, four pecks a bufhel, four 
bufhels a fack, and eight buthels a quarter, ec. And 
in other meafure ; three barley corns in length make an 
inch, twelve inches a foot, three feet a yard, three feet 
and nineinches an ell, and five yards and a half, which 
is fixteen feet and half, make the perch, pole or rod. 
27 Ed.3. c. 10. Selling by falfe mea/ures, being an of- 
fence by the Common law, may be punifhed by fine, €&c. 
upon an indictment at Common law, as well as by ftatute. 
See the Stat. 11 Hen. 7. cap. 4. which inflicts particular 
fines for offences, pillory, ec. 

The refpective contents of a barrel of beer and ale, 12 
Car. 26236 PF, 220. BOA ed 1 WS M. ci 
24. fed. 5. The bufhel of corn and falt afcertained, 22 
Cars 2. te8. 22 2giGer, Bakes 121.15 di es 
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7: 18. À meafure of brafsithall be chained in eeii 
market, 22 Car. 2. c. 8. fe&. 5. Conitables to fearch 
for unfealed meafures, 22 Car. 2. c. 8. fed. 6. Whee 3 
there is not a clerk of the market, the mayor, &e. thall 
feal meafures, 22 & 23 Car. 2. ¢. 12. f. 4. Collectors 

of the excife to provide quarts and pints of brafs for ale 

in every market town, 11 & 12 W.3. C 15. fede 30 
Contents of Wincheffer meafure, 1 Ann, fi. 2. C. 3. fe. 10. 
Water meafure of fruit afcertained; 1 Ann. ft. 1. aS: 
Wine meafure, 5 Ann. Ce 27. fe&.-17. 

Meaturer, or Meter of woollen cloth, and of coals, 
é¥c. is an officer in the city of London ; the latter of great 
account. Chart. Fac. 1. See Alnager. 

Mealuring Money. The leet patent, whereby { fome 
perfons exaĉted for every cloth made, certain money, — 
fides alnage, called mea/uring money, fhall be revoked. 
Ret. Parl. 11 Hen. 4. 

@WBeveria, Is a mead houfe, or place where aie or 
metheglin is made. Cartular. Abb, Glaf. MS. 29. 

MevFee, A bribe or reward); and ufed for a compen- 
fation where things exchanged are not of equal value; 

It is faid to come from the word meed, white 
merit. 

Mediz ¢ infime manus homines, Men of a mean z 
and bafe condition, of the lower fort. Blount 

Mevianus, Isa word ufed for middle fize ; medianus 
homo, A man of middle fortune. 

Dediatozs of Nuctions, Were fix nena authorized 
by flatute, who upon any queftion arifing among merchants, 
relating to unmercatable wool, or undue packing, Ge. 
might before the mayor and officers of the faple upon their 
oath certify and fettle the fame; to whofe order and de- 
termination therein, the parties concerned were ‘to give 
entire credence and fubmit. 27 Ed. 3. flat. 2. C, 24. 

Mevietas Lingus, or, Medietate Lingue, Jury . dey 
Signifies a jury or inqueft impanelled, whereof the one 
half confifts of natives, and the other Strangers 5 3 and is 
ufed in pleas wherein the one party is a itranger, the 
other a denizen: And this manner of trial was fir rates 
by the Stat. 27 Ed. 3. cap. 8. Befcre which, this 
was obtained by the King’s grant. Staundf. Pe C: 
lib. 3. cap. 7. He that will have the advantage of trial 7 
per medietatem linguæ, mult pray it; for (it is faid) he q 
caon have the benefit of it by way of challenge. ae 

C. 158. 3 Inf. 127. In petit treafon, murder an 
lony, medietas lingue is allowed; but for high treafon, an 
alien fhal} be tried by the Common law, and not per 
dietatem lingue. H. P. C. 261. And a grand jury o 
not to be de medietate lingua, in any cate, Woo 
623. Ægyptians are excluded from this trial, bya 
P.& M. c. 4. But weread, That She r 
Tew, h had a caufe tried AT the fheriff of orwich, | 
a jury of Sex probos & legales bomines, S fex legales Judeus 
de Civitate Norwici, Se, Pafch, 9 Ed. 1. See Black, © 
Com. 3V. 360. 4V¥. 166, 346. A 

Medio acquietando, Is a judicial writ to ira a 
lord for the acquitting of a mean lord from a rent, which he . 
formerly acknowledged in court not to belong toh 1 
Reg. Fudic.129. See Mean, 

Mevitervancan, Is that which paffeth through H 
of the earth; hence the a which ftretcheth itfelf 
weft to eaff, dividing Europe, Afia, and Africa, iscal 
the Mediterranean Sea. The counterfeiting of Medit 
nean paftes for fhips to the coaft of Barbary, Gc. or 
feal of the admiralty office to fuch pafies, is felony wi 
out benefit of clergy. Szat. 4 Geo. 2. c. 18. 

MWedtefe, (From the Fr, Mefr) Is that which 
calls Medletum, and fignifies quarrelling or brat 
Brad. lib. 3. traf. 2. cap. 35. 

LWedieta, A ey {colding at, and beating one an ae 
ther. BraG. 1.3. 5. 

Medtypp, A ee eft-fupper, or entertainment | 
to the labourers at harveft-home, Placit. g Ed. ı 
Cowell. ; 

MIcdwapy river, Pilots thereon how to be licenfe 
Geo. 2. c. 20. Tt was called Vaga by the Britons 
Saxons added Med. See Vaga, 

Deer, (merus) Tho’ an adjective, is ufed as a 
ftantive to fignify meer right. Old Nat. Brev. om 
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cial commiffioners, 
22 Car. 2, B. R. Anon’. 
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This writ hath but two iffues, wig. joining 


thefe words. 
the mije upon the meere, and that is to put himielf in the 
Great Afije of our Sovereign Lord the King, or to join 


battle. Cowell. See Mise. 

Deigne, Is the fame with mainada. Mon, Ang. Tom, 
2. p. 219. 3 
dBeiny, (Fr. Mefwie) As the King’s meiny, the King’s 
family, or houfhold fervants, 1 R. 2. e. 
PJclafes, To what duties liable, 2 W. 
4. fect. 35. i 
Weldfeoth, (Sax.) Was the recompence due and given 
to him who made difcovery of any breach of peral laws, 
committed by another perfon ; called the promoter or in- 
former’s fee. Leg. Ine, cap. 20. 

 Melius Jnquirendum, Is a writ that lieth for a fe- 
cond inquiry, where partial dealing is fufpecied; and 
particularly of what lands or tenements a man died feifed, 
on finding an office for the King, F. N.B. 255, It has 
been held; that where an office is found againit the King, 
and a melius inquireedum is awarded, and upon that melius, 
Jc. itis found for the King, if the writ be void for re- 
pugnancy, orotherwife, anew melius inquirendum fhall be 
had; But if upon the firft melius, it had been found a- 
gainit the King, in fuch cafe he could not have a new me- 
lius, (Sc. for then there would be no end of thefe writs: 
And if an office be found for the King, the party grieved 
may traverfe it; and if the traverfe be found againtt him, 
there is an end of that caufe; and if for him, it is con- 
dlufive. 8 Rep, 169. 2 Nel/: 1008. If there is any de- 
fe&in the points which are found in an inquifition, there 
May not be a melius inguirendum; but if the inquilition 
finds fome parts well, and nothing is found as to others, 
that may be fupplied by melius inquirend’. 2 Salk. 469. 
A melius inquirendum fhall be awarded out of B. R. where 
a coroner is guilty of corrypt practices; directed to fpe- 
1 Vent. 181. „Vide Mod. 82. Mich. 
See 15 Vin, Abr. tit, Melius 


4. 
SMS Si 
f 


inquirendum. 
. Members of Warliament, i. e. Members of the Houfe 
of Commons, the reprefentatives of the people, elected 
and deputed in the place of the people, to repeal old and 


_ ufelefs laws, make new ones, and grant money, when re- 


quifite, for the fervice of government. 


- Memozies, Are fome kind of remembrances or ob- 


fequies for the dead, in injunctions to the clergy. 1 
Eds 6.0) 

Memory, (time of.) Hath been long ago afcertain- 
ed by the law to commence from the reign of Richard the 


 Firft; and any cuitom may be deftroyed by evidence 


of its non-exiftence in “any part of the long pe- 
riod, from his days to the prefent. See Black. Com. 2 
 MBenagium, A fanily; Mentioned in rivets Chroni- 


ele, p. 677. and in Walfugham, pag. 66. 


 Mendiefe, Mentioned in Crom. Fuftice of Peace, 


193. Is that which Bra&on calleth medletum, lib. 3. trad. 


2. cap 35. It fignifes quarrels, fcuffling or brawling. 


Cowell. 


é [4 . i 
 Menials, (From menia, the walls of a caftle, houfe 


j ~ or other place) Are houfhold fervants who live under their 


lord or mafter’s roof; mentioned in the ftat. 2 H. 4. 
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Menta, Comprehends all patrimony, or goods and ne- 


ceffaries for livelihood.—Dozinicum eff proprie terra ad 
menfam affenata. 
 GBenfatia, Such parfonages or fpiritual livings, as 


= were united to the tables of religious houfes, and called 
-menjal benofices among the Canonifis : And in this fenfe it 


EO. 
fyllables fignify fenny places, 
_ Mere, a lake or great pond. 


bat. Glafton. p. 115. 


is taken, where mention is made of appropriations, ad 
menfam fuam. - Blount. 
~ MBenfura, Is taken fora bufhel of corn, &c, 


WMenufura Regalis, The King’s fandard meafure, kept 


inthe Exchequer, according to which all others are to be 


made, See Stat. 17 Car. 1. and tit. Mea/ure. 
tt, or Mere: Words which begin or end with thofe 
Cowell. See Mara, or 


Mera notis, Midnight. Jd. 


Mercennarius, A hireling or fervant. Cartular, Ab- 


Merchant, (mercator) Is one who buys and trades in 


any thing: And as merchandife includes all goods and 
wares expofed to fale in fairs or markets; fo the word 
merchant formerly extended to all forts of traders, buyers 
and fellers. But every one who buys and fells is not at 
this day under the denomination of a merchant; only thofe 
who traflick in the way of commerce, by importation or 
exportation, or carry on bufinefs by way of emption, ven- 
dition, barter, permutation or exchange, and who make 
it their living to buy and fell, by a continued affiduity, or 
frequent negotiation, in the myitery of merchandifing, are 
efteemed merchants. Thofe who buy goods, to reduce them 
by their own art or induftry, into other forms than they 
are of, and then to fell them, are artificers; not merchants 
Bankers, and fuch as deal by exchange, are properly cal- 
led merchants, Lex Mercat. 23. À 

Merchants were always particularly regarded by the 
Common law; tho’ the municipal laws of England, or in- 
deed of any one realm, are not fuficient for the ordering 
and determining the affairs of traffick, and matters relat- 
ing to commerce ;merchandife being fo univerfal and ex- 
tenfive that itis impoffible ; therefore of the Law Merchant 
(fo called from its univerfal concern) all nations take fpe- 
cial knowledge; and the common and {ftatute laws of this 
kingdom leave the caufes of merchants in many cafes to 
their own pecùliar law. Lézd. 

The law of England, as a commercial country; pays a 
very particular regard to foreign merchants in innumera- 
ble inftances. By Magna Charta, e. 30. it is provided, 
That all merchants (unlefs publicly prohibited before 
hand) fhall have fafe condu€t to depart from; to come in- 
to, to tarry in, and to go thro’ England, for the exercife 
of merchandize, without any unréafonable impofts, except 
in time of war; and, if a war breaks out between us 
and their country, they fhall be attached (if in England) 
without harm of body or goods, till the King or his chief 
jufticiary be informed how our merchants are treated in 
the land with which we are at war; and, if ours be fecure 
in that land, they hall be fecure in ours—This feems to 
have been a common rule of equity among all the nor- 


‘thern nations; for we learn from Stiernbook, (de jure 


Sueon, 1. 3. c. 4.) that it was a maxim among the Goths 
and Swedes, ‘* quam legem exteri. nobis pofuere, eandem 
illis ponemus.”’ But itis fomewhat extraordinary, that it 
fhould have found a place in Magna Charta, a mere inte- 
rior treaty between the King and his natural-born fubjects : 
which occaiions the learned Monte/guieu to remark with a 
degree of admiration, ‘* that the Ezgi have made the 
«* proteétion of foreign merchants one of the articles of 
‘¢ their zational liberty.” But indeed it well juftifies ano- 
ther obfervation which he has made, ‘f that the Engli 
« know better than any other people upon earth, how to 
‘© value at the fame time thefe three great advantages, 
© RELIGION, LIBERTY, and COMMERCE.” Slack. 
Cam. 1 V. 260. 

In the reign of King Ed. 4. a merchant flranger made 
fuit before the King’s Privy Council, for feveral bales of 
filk felonioufly taken from him, wherein it was moved; 
that this matter fhould be determined at Common law 4 
but was anfwered by the Lord Chancellor, that as this fuit 
was brought by a merchant, he was not bound to fue ac: 
cording to the law of the land. 13 Ed. 4. In former 
times it was conceived, that thofe laws that were prohi- 
bitory againit foreign goods, did not bind a merchant 
ftranger: but it has been a long time fince ruled other- 
wife ; for in the leagues that are now eftablifhed between 
nation and nation, the laws of either kingdom are ex» 
cepted; fo that as the Exg/i/P in France or any other fo 
reign country in amity are fubje&t to the laws of that 
country where they refide; fo muft the people of France, 
or any other kingdom, be fubjeét to the laws of England 
when refident here, 19 Her. 7 

Englifh merchants are not reftrained to depart the king- 
dom without licence, as all other fubje€ts are; they may 
depart, and live out of the realm, and the King’s obes 
dience, and the fame is no contempt, they being excepted 
out of the ftatute 5 R. 2. e. 2. And by the Common law, 
they might pafs the feas without licence ; tho’ not to mer- 
chandife. Mich. 12 and 13 Eliz. Dyer 206. 

If any difturbance or abufe be offered them, or any 
other merchant in a corporation, and the head officer 

there 
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there do not provide a remedy, the franchife fhall be 
feized; and the difturber fhall anfwer double damages 
and fuffer one year’s imprifonment, e. by Stat. 9 Ed. 
3.c. 1. All merchants (except enemies) may fafely come 
into England with their goods and merchandife. 14 Ed. 
3. Merchant ftrangers may come into this realm, and de- 
part at their pleafure; and they are to be friendly enter- 
tained. 5 R. 2. c. 1. And merchants alien fhall be ufed 
in this kingdom, as denizens are in others, by the fta- 
tute 5 Hen. 4. cap. 7. 

If a difference arife between the King and any foreign 
fate, alien merchants are to have forty days notice, or 
longer time, to fell their effeéts and leave the kingdom. 
27 Ed. 3. cap. 17. Atl merchants may buy merchandifes 
of the dtaple : And any merchant may deal in more mer- 
chandifes than one; he may buy, fell and tranfport all 
kinds of merchandife. 27 Ed. 3. c. 3. and 38 Ed. 3. 
Cues 
All the King’s fubjeéts are to have a free trade to and 
from France, Spain and Portugal, 3 Jac. 1. c.6. It 
fhall be lawful for merchants to tranfport iron, armour, 
piltols, mufkets, faddles, fwords, bridles, &c. Stat. 12 
Car. 2. t.4. Merchants, Sc. corrupting or adulte- 
rating wine, or felling the fame adulterated, are liable to 
penalties, by1 W. & M. Sef. 1. c. 34. On importation 
of tobacco, merchants have an allowance of 8 per cent. 
Se. 12 Ann. cap. 8. Vide Cuffom of Merchants. 

Various reftraints are laid on merchants, efpecially to 
prevent their carrying of gold and jilver out of the na- 


tion, &%c. by the ftatute law, vide 18 Ed. 2. c. 21. 4 
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Ifa perfon, who is otherwife no merchant, being be- 
yond fea, takes up money and draws a bill upon a mer- 
chant, he cannot in an action brought upon this bill 
againft him as the drawer thereof, plead that he was no 
merchant; for the very taking up the money and drawing 
the bill makes hima merchant to this purpofe. Comb. 152. 

Merchant includes all forts of traders as well and as pro- 
perly as merchant adventurers. D. 279, 6. cites Spelm. 
Guilda, A merchant taylor is a common term; per Holt 
Ch. J. .2 Salk. 445. 

The cuftom of merchants is part of the Common law 
of this kingdom, ef which the judges ought to take no- 
tice; and if any doubt arife about the cultom, they may 
fend for merchants to know the cuftom ; per Hobart Ch, J. 
Winch. 24, 

The Lex mercatovia, is allowed for the benchter trade, 
to be of the utmoft validity in all commercial tranfactions: 
for it is amaxim of law, that ‘* cuilibet in fua arte creden- 
dum ef.” Black.” Com. 1 V. 75. See 3 New Abr. tit. 
Merchants. 

There are companies of merchants in London for carrying 
on confiderable joint trades to foreign parts, viz, The 
merchant adventurers, the company eftablifhed in England 
for the improvement of commerce; which was erected by 
patent by King Ed. 1. merely for the exportation of wool, 
(Jc. before we knew the value of that commodity, and at 
a time when we were in a great meafure ftrangers to 
trade. The next company was that of the Barbary mer- 
chants, ‘incorporated in the reign of King Hen. 7. A com- 
pany of merchants trading to the north, called the Mu/fcovy 
or Ruffia Company, was eltablifhed by King E. 6. and en- 
couraged with additional privileges, by Queen Mary, 
Queen Elizabeth, ce. ‘The Barbary merchants decaying 
towards the latter end of Quecn Elizabéth’s reign, out of 
their ruins arofe the Levant or Turkey Company ; who firft 
trading with Vezice, and then with Turkey, furnifhed Eng- 
Jand that way with the Eaf? India commodities : This com- 
pany hath very confiderable factories, at Conffantinople, 
Symrua, Aleppo, Ec. From the flourifhing ftate of the 
Levant or Turkey Company, in the reign likewife of Queen 
Eliz. fprang thé Old Eaft India Company, who having ft- 
ted out hips of force, brought from thence at the beft 
hand, the /udian commodities, formerly fold to England 
by diftant Europeans; and they having obtained many 
charters, and grants from the crown, in their favour, 
were fole mafters of that-advantageous trafick; until at 
laft a new. company was incorporated by King Will. Anno 

9 W. 3. on their lending goverment two millions of 
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money ; and both thefe companies after the expiration’ 
a certain term, were by articles united. _ a 
In the z1ft year of Queen Elizabeth, the Eaftland C. 
pany of Merchants was erected; and in King Charles the 
Second’s time, that company was confirmed, with full — 
power to trade in Norway, Sweden, Poland, and other 
Eaftland countries. + Fhe Royal African Company had their 
charter granted them in'the 14th year of King Char. za 
And by 9 & 10 W: 3. they are to maintain all forts, 
&e. King Charles 2. alfo by commiffion under the Great — 
Seal of England, conftituted his Royal Highnefs Fames 
Duke of York, (afterwards King Fam. 2.) Edward Hark 
of Clarendon, and others, to be a council. for the Royal 
Fifbery.of England, and declared himfelf to be the pro- 
tector of it; and in the zgth year of his reign, he incor- 
porated them into a company. King W7ll.3. in the fourth —_ 
year of his reign, eftablifhed a Greenland Company. By flate 
9 Aan. to pay the debts of the army, navy, êc. amount~ 
ing to near ten millions, the South-Sea Company of Mer- 
chants was ere€ted; who having advanced that money, 
the duties upon wines, vinegar, tobacco, &c, were ap- 
propriated asa fund for payment of the inteteft, after the 
rate of 6/1. per cent. &c..The company is to have the 
fole trade to the South-Seas ; and others trading thither 
fhall forfeit their fhips and goods, and double value: and. 
the corporation is to continue for ever; but the funds — 
are fubje& to redemption by parliament. This company. 
had their capital ftock very much enlarged in the reign of 
King Geo. 1. And to raife money lent, were empowered 
to make calls or take in fubfcriptions, &c. as they thought 
fit; and on this foundation, the date South-Sea {cheme — 
was executed: but to retrieve credit, afterwards part of 
the ftock of the South-Sea company was ingrafted into the 
capital ftock of the Eaf-Jndia company and the Bank of 
England; and after that, half the ftock was converted 
into annuities at 4/. per cent. Since which a farther re- 
duétion thereof hath been made. T E OT 
This fhort 4ifory of our Companies of Merchants, which — 
have ever had many and -great privileges, and are at length 
become of double ufe, 7. e. to enlarge commerce, and — 
fupply the neceflities of the ftate, in fome meafure, thews 
the progrefs and increafe of our trade, and the wealth of 
the nation: tho’? we muft neverthelefs obferve, that they 
are a kind of monopolies ereéted by law ; and if the power 
granted them is abufed, are of fatal confequence; for 
which we need only inftance the ever Te 
1720, when the fub-governor and direétors of the South- — 
Sea company incurred a forfeiture of their eftates by fta- 
tute, and were difabled to hold any offices, &c, for their 
vile conduét, which tended to the ruin of the publick. 
Over and above thefe companies, there are the Dutch — 
Merchants ; thofe who trade to the We/?-Indies; the Ca- 
nary Merchants; Italian Merchants, who trade to Leg- 
horn, Venice, Sicily, Ge. The French and Spanifo Mer. 
chants, Se. Rt a 
MBerchenlage, (Merciorum Lex) Was the liwi off the | 
people here called the Mercians. 
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; Camden in his Britannia 
fays, That in the year 1016, this kingdom was divided in- 
to three parts ; whereof the We? Saxons had one, govern- 
ing it by the laws called Weft Saxon-lage, which contained wis 
Kent, Suffex, Surrey, Berks, Hampfhire, Wilts, Somere, 
Dorfet, and Devon: The Danes had the fecond, cone 
taining York, Derby, Nottingham, Leiceffer, Lincoln; Northa == 
ampton, Bedford, Bucks, Hertford, Effex, Middlefex, Nor. 
folk, Suffolk, Cambridge and Huntingdon ; which was 
governed by the laws called Dane-/age: And the third 
part was in the poffeffion of the Mercians, whofe law was 
called Merchenlage; and contained Gloucefer, Wore 
Hereford, Warwick, Oxford, Chefter, Salop and Staf 
from which three, King Will. 1. chofe the beft, and 
other laws ordained them to be the laws of the king 
Camd. Brit. 94. See Moliutian Laws. n 1 
Merchet, (Merchetum,) A fine or compofition 
by inferior tenants, tothe lord, for liberty to difpof 
daughters in marriage. No baron, or military te 
could mary his fole daughter and heir, without fuch lea 
purchafed from the K'ng; pro maritanda filia, i 
many cf our fervile tenants could neither fend t 





_expreli licence from tlie fuperior lord. See Kennet’s Glo/- f- a oy ae may pafs alfo a curtilage, a garden and orchard; 


RRT in Maritagium. See Marchet. a dove-houfe, a fhop, a mill, a cot ttage, a toft, a chamber, 
— sercia, Is ufed in many places in the Monajffic: for | a cellar, &c. yet they may be demanded by their fingle 


amerciament. names., Mefagium in ‘Scotland, fignifies the principal 
Meicimoniatus BWnglie, Was of old time ufed for the | place or dwelling-houfe within a barony, which we call a 
impok of England upon merchandife. manor-houfe. Skene de verbo. fignif. verb. Meffuagium. 


MPercurics, Or venders of printed books or papers. | In fome plates it is called the fte of a manor. A praecipé 
Vide Hawkers. lies not de domo, but de meffuagio. Co. Lit. cap. 8 

Wercy, The arbitrament of the King or judge; in pu- Jeito, Mefline; or rather mefcellane, that is, wheat 
nifhing offences, not directly cenfured by the Jaw. 11 H- | and rye mingled together. Et nonam garbam frumenti, 
6. ¢.2. See Mifericordia. mettilonis, /liginis & omnis generis bladi. Pat, 1 Ed, 3. 

Merger, Is where a leffer eftate in lands, &c. is | par, 1. m. 6. 
drowned in the greater: as if the fee comes to tenant| Petal. The exportation of iron, brafs; copper; lat- 
for years, or life, the particular eftates are merged in the | tin, bell and other metal, antiently reftrained. 28 Ed. 3. 
fee: but an eftate-tail cannot be merged in an eftate in| c.5. 33 Hen. 8.0.7. 2& 3 Ed. 6. c. 37. But per- 
fee; for no eftate in tail can be extinct, by the acceflion | mitted by 5 W. & M. c.17. Metal prepared for battery, 
of a greater eftate to it. 2 Rep. 60, 61. If a leffor, | to what duties liable. 4 W. E&F M. c, 5. 

_ who hath the fee, ‘marries with ‘the leffee for years ; this Metecozn, A meafure or portion of corn, given out by 
is no merger, becaufe be bath the inheritance in his own, | the lord to cuftomary tenants, as a reward and encourage- 
and the lease in right of his wife. 2 Plowd, 418. And} ment fortheirdutiesoflabour. Stipendia ES metecorn, aê 
where a man hath a term in his own right, and the | cetera debita fervitia in monafterio predifo folvantur. 
inheritance defcends to his wife, fo as he hath a freehold } Ryley’s Plac. Parl. 391. 
inher right, the term is not merged or drowned. Cro. Car, DMetegavel, (Sax. cibi gablum. feu veaigal) A tribute 
275. Vide 15 Vin. Abr. tit. Merger. or rent paid in vi&uals; which was a thing ufual in this 

MWerfeum, A lake; from the Sax. mere, lacus. Ma- kingdom, as well with the King’s tenants as others, till 
neria, molendina, merica, EF marifca. Ingulph. p. 861. | the reign of King Hen. 1 

“ Werle-Wtare, (Sax. Incola. paludum) So the inhabi- Meter of coals in Tein &¥c. from metior, to mete or 

_ tants of Romney Marjo in Kent were antiently called. | meafure a thing. Vide Mea/urer. 

Cowell. Metheglin, (Brit. Meddiglin) An old Briti drink 
Mertlage, Seems to be a corruption of, or a Law- | made of honey, &¢. and fill continues in repute in Eng- 

French word for martyrology. See Hill. g Hen. 7. | land; itis mentioned in the Statute 15 Car. 2. cap. 9. 

14. b. for it being afked what was meant by mertlage, the DMettethep, Wertenfebep, Was an acknowledgment 

book fays, Ceo eft Kalender univerfal in I’ Eglife de eft | paid in a certain meafure of corn; or a fine or penalty 

realm, lex queux priefis font kes @objerve SF ne pluis. A |impofed on tenants, for their defaults in not doing their 

‘church kalendar or rabrick... Cowell, cuftomary fervices, of cutting the lord’scorn. Paroch. 

` Merten, Statutes made there, 20 Hen. 3. Antiq. 495. 

pelne, (medius) Signifies him who is a lord of a} Meum ¢ Tuum, Are Latin words ufed for the proper 

A ‘manor, and fo hath tenants holding of him ; yet himfelf | guides of rigst; and which being mifunderftood, have 

holds of a fuperior lord, Cowell. See 15 Vin. Abr. tit. | been the ground of many controverfies. 
Mejne. Mepa, A mey or mow of corn, as antiently ufed ; and 
; Forejudger by default given the writ of me/ne. Procefs | in fome parts of England they ftill fay mey the corn, 7. e. 
In the writ of me/ne regulated, and remedies provided for | put it on an heap in the barn, —Cariabunt Bladum 
-the tenant peravaile, St. Weft. 2.15 Ed. ae c. 9. Sce | per unum diem cum una carefa, ES inveniunt unum hominem 
Mean ad faciendum meyas in grangio. Blount. Ten. 130. 

Melualty, (medietas) Signifies the right of the me/ne, Micel-gemotes, Micel-(pnods, The great councils 
‘as the mefnalty is extint. Old Nat. Br. 44. If the | in the Saxon times of King and noblemen, were called 
- mefnalty defcend of the tenant. Kitchin, 147. Wittena-gemotes, and after Micel-fpnods and Micel-gemotes, 

“Melvins, (from mefis) The chief fervant in huf- | 7. e. Great and general aflemblies. Cowell. See Black, 
~bandry, or harveft-time, now called a bailiff in fome | Com. 1-V. 147 


‘places. Moz. Angl. rom. 2. p. 832. Alfo this word is Michel Spnoth, Same with Michel-gemote, or Micel- 
ufed fora mower or reaper; one that works harveft-work. gemote, which fee, and alfo Black. Com. 1 V. 147. 
Fleta, lib, AATE Middlefeg, The fefions of the peace how often to be 
~ Meffenger, Is a carrier of meMfages, particularly im- | held, 14 H. 6. c. 4. In a@tions triable by Middle/ex jú- 
ployed by the Secretaries of State, €'c. and to thefe com- | rors, they fhall be called the fourth day, &c. 8 Ed. 4, 
“mitments may be made of ftate prifoners; for tho’ re- | c.3. Inhabitants of Wfminffer exempt from ferving on 
-gularly no one can jultify the detaining a perfon in cuftody | juries at the feflions for the peace, 7 & 8 W. 3. c. 32. 
ont of the common gaol, unlefs there be fome particular | @. 9. Deeds and wills to be regiftered there, 7 Zan. c. 
_reafon for it; as if the party be fo dangeroufly fick, that | 20. No juror to be returned at the NA prius in Middle- 
“it would hazard his life to fend him thither, €¥c. yet it is Jex, who hath been returned in two preceding terms or 
the conftant practice to make commitments to meflengers ; | vacations, 4 Geo. 2. c. 7. fe. 2. Leafeholders qualified 
t it is faid, it fhall be intended only in order to car- | to ferve as jurors in Middlefex 4 Geo. 2. ¢.7. f.3. But 


rying t the offenders to gaol. 1 Salk. 347. 2 Hawk. P.C. | one county rate to be made for Middlefex, 12 Geo. 2. c. 
118. An offender may be committed to a meffenger, in | 2 


order to be examined before committed to prifon; and pan boats, See Pa/te-boards. 
tho’ fuch commitment to a meffenger is irregular, it is Milvernix, A kind of canvas, of which fail-cloths of 
‘not void; and a perfon charged with treafon, efcaping | fhips are made. 1 Fac. cap: 14, 
Bs the meflenger, is guilty of treafon, &c. - Skin. | Mite, (Milliare) In the meafure of a country, is the” 
4 diftance or length of a thoufand paces; otherwife de- 
F P aPetlengers cf the Exchequer, Are officers attending {cribed to contain eight furlongs, every furlong being forty 
‘that court; they are four in flumber, and in nature of | poles, and every pole fixteen foot and a half: Stat. 35 
Ba oo to the Lord Trea/urer. Eliz. di 6, 

Welle Chane, Signifies a prieft. The Saxons called} Miles, The ftatute mile, 35 Eliz. c. 6. to be taken 
every man thane, who was above the common rank ; fo | by computation for the diane of the refineries of rock 
-mefe thane was he who faid mafs ; and worules thane was a | falt from the pits. 8 Geo. 2. c. 12. 
eee. of quality. Cowell. Wiles, A knight. Mat. Wefim. p. 118. 

~ Wena, Reaping time, harveft. Id. ib. Wilitare, To be knighted, viz. Rex per Angliam fe~- _. 

eluase, (Mefuagium) Is properly a dwelling-houfe, | cit proclamari, (Jc. ut qui haberent unde militarent adeffent 

with fome adjacent land affigned to the ufe thereof. : Weft. | apud Weftmonafferium, Sc. Mat. Weftm. pag. 118, 
ymb. tit. Fines, fa. 26. Bra. lib. 5. cap. 28. and| Military Caufes. See Black. Com. 3 V, 103. Mili- 
iia, 169, 170, where it is faid, that by the name of | tary Courts, ib. 3 V, 68. Military Feuds, ib. 2 V. 56. 
7N , Military 
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Military Offences, ib. 1V. 414. 4V. 101. | Military 
Power of the Crown, ib. 1 V. 262. Military State, 1b. 
1 V. 407. „Military Tenures, ib. 1 V. 287. | Military 


Teffament, ib. 1 V. 416. 
Militia, (Lat.) The being a foldier; and applied to 


the trained bands, under the direétion of the lieutenancy. 


The Stat. 13 Car, 2. cap. 6. is declarative of the King’s 
‘right to the fupreme government of the militia, and of all 
forces by fea and land, &%ce. And by the 13 and 14 Car. 
2. c.3. The King may ifue commiffions of lieutenancy 
for the feveral counties and cities, é%c. Vide the Stat. 
BA IS Car. 20 hd. ONT. 10. W. 4, os tee Orda 
W. 3. c.12. And for new regulations, 30 Geo. 2. c. 
25... 31 GEA. 2. co. 26 

The militia laws reduced into one act, 2 Geo. 3. c. 20. 
Explained and amended, 4 Geo, 3. c. 17., Application 
of the money granted for the charge of the militia, 2 Geo. 
Buc. B56 « 2 Geos 3. Cs 1O A Gelinas 009 On ny hy Geo. 3 


ai 

Dill, (molendinum) Is a houfe or engine to grind corn, 
and either a water-mill, wind-mil!, horfe-mill, hand-mill, 
&c. And befides corn_and grift-mills, there are paper- 
mills, fulling or tucking-mills, iron-mills, oil-mills, &c. 
2 Inft. 621. "The toll fhall be taken according to the 
ftrength of the water, ordin, pro piftor. incerti temp. Pro- 
hibition fhall not go in fuit for tithe of a new mill. Art. 
Kler 9 Fd.2. fat, %. Cik 

Magiltrates may fearch mills for adulterated meal, Sc. 
31 Geo. 2..c..29., Je. 29. Miller, baker, Fc. not to 
act as magiftrate-under this act, 31 Geo. 2. ¢. 29. f 32. 
See 15 Vin. Abr. tit. Mill. 

Milleate, (mentioned in Stat. 7 Fac. cap. 19.) A 
trench to convey water to or froma mill. Cowell. 

Millet, (milium) A {mall grain fo termed frum its mul- 
titude. Litt. Dia. 

Mina, A corn meafure of different quantity, according 
to the things meafured by it: and mixage was a toll or 
dury paid for felling corn by this meafure. Cowell. Ac- 
cording to Littleton, it isa meafure of ground, containing 
one hundred and twenty foot in length, and as many in 





breadth, Alfo itis taken both for a coin and a weight. 
Litt. Did. 

Minare, To mine or dig mines. Minator a miner. 
Record. 16 Ed. 1. 


Minato: carucac, A ploughman. Cowell. 

Mineral, Is any thing that grows in mines, and con- 
tains metals. Shep, Epit. 

Mineral Courts, (curie minerales) Are peculiar courts 
for regulating the concerns of lead mines; as Stannary 
Courts are for tin. See Berghmote. 

Mine-BAoventurers, A company eftablifhed by fta- 
tute, governed by the Duke of Leeds. &c. Vide 9 Ann, 
fez 

Dines, (mineri@) Quarries or places whereout any 
thing is digged; they are likewife the hidden treafure 
dug out of the earth. The King by his prerogative hath 


all mines of gold and filver to make money; and where’ 


old and filver in mines is of the greater value; they are 
called Royal mines. Plowd. But by ftatute, no mine 
of copper or tin fhall be adjudged a Royal mine, tho’ 
filver be extraéted. 1 W.& M. c. 30. And perfons 
having mines of copper, tin, lead, ec. fhall enjoy the 
fame, altho’ claimed to be royal mines; but the King 
may have the ore, (except in Devan and Cornwall) paying 
to the owners of the mines, within thirty days after it fhall 
be raifed, and before removed, 16/. per tun for copper 
yore, ahed and made merchantable; for lead ore, g/. 
“per tun; tin or iron, 405. Ere. Stat.5 W, © M. c. 6. 
If aman hath lands where there are fome mines open and 
others not, and he lets the land with the mines therein, 
for life or years, the leflee may dig in the open mines 
only, which is fufficient to fatisfy the words in the leafe ; 
and hath no power to dig the mines unopened: but if there 
be no open mine, and the leafe is made of the lands, to- 
gether with all mines therein, there the l2 effèe may dig 
for mines and enjoy the benefit thereof; otherwife thofe 
words would be void, 1 Inf. 54. 5:Rep. 12. 2 Lev. 
184. To dig mines is wafte, where leffves are not autho- 
rifed by their leafes: tho’ a mine is not sith fo called 




































till it is opened ; being but a vein of iron or E 
before. 1 Infl. 54. v. 2-Mod. 193. 
For relief of the creditors of the company of 
adventurers. See 9 Ann. ce 24. If ‘any perfon 
cioufly fet on fire any mine, or pit of coal, he fh 
fuffer death as a felon, by Stat. 10 Geo. 2. c. 32. And 
damaging fuch mines, or any coal-works, by, convey- 
ing water therein, or obftructing fewers ee drain- 
ing them, &c. fhall forfeit treble damages. - 2 r 
cap. 21. 24 Geo.2. €.57. Mines ‘how cies ‘30 Gets 5 
2e lesg: te 
A man opens a mine in his land and digs till he digs 
under the foil of another; he may follow his gic ae 
but if the owner digs there alfo he may ftop pee 
progrefs; and faid to be the ufe in Cornwall, 27 
342. per Wilde J. on a cafe referred to him e 
Bridgman, 22 Car, 22. A 
It was-faid by the Solicitor General, that there 
great difference between pits and mines ; for if at 
opened, he that may work the mine is not ol 
purfue the vein of ore under ground; but he may 
pits in purfuit of it which are neceffary to com 
ore, and as many as he thinks proper ; and Lo 
cellor faid, it had been fo refolved before iay 
great confideration, and confulting and ex 
moft able miners. Cafes in Equity in | i 
time, 79. Nov, 10, 1729. Clavering v. Claver Si 
If a man demifes lands for life or years, in which there 
is a coal-mine open, the lefee may dig in it; ft the mine 
being open, it fhall be intended by his der 
land, that his intent is as general: as his 
the mine was not opened at the time of the 
leffee by leafe of the land is not impowered 
mines; but in fuch cafe if he leafes his land 
therein, the leflee may dig for mines t 
5 Rep. 12 Trin. 41 Eliz. C. B. Saunder’s 
A queftion was, if copyholder of inher 
mines in his land? The court feemed to t 
for that otherwife, mines there would nev 
as in the cafe of a glebe of a parfon. Sid. 152 
Car. 2. B. R. in the cafe of Rutland (Lord) y 
As to tenant dn tail working mines, wide 
Rep. 388. Clavering v. Clavering, 
If a perfon’breaks up, or even attemp ie 
to break up mines which he ought xo 
reafon for coming into Chancery to 
per Lord Chancellor. Barn. Chan. 
1741. in the cafe of Gib/on v. Smith. 
Entering mines of black lead with int 
25 Geo, 2. ¢. 10. 
Mines, In anotheragntfication are 
dug under ground, whereby to undermi 
city or fortification. 
Miniments, or Muniments, Gorim 
to defend) Are the evidences and*Writin, 
man’s poffeffion or inheritance, whereby he 
defend the title of his eftate; and this we 
manner of evidences, deeds, charters, 
Stat. 5 R.2. c. 8. and 35 H. 6. ie. 37. 
Minifers. If a minifter is difturbed i 
of his office in the church ; the punifhmen 


months imprifonment, &c. 2 & 3. 
difturbing a licenfed minifter incurs 
by 1 W.M. c11. 

Miniltri Regis, Extend to pee of 
wellas to thofe who have minifterial offices: nt 
ment. 2 Jn/?, 208. 

Mino One under age; more fot 
or female, before. they ome to the a 
years; during which minority they are 
ble to act for themfelves, 

. Qinozes, Friars Minorites, of the orde ait 
that had no prior; they wathed each other’s feet 
creafed very much in the year 1207. Matt. 

ss Naa (Minftrellus &F meneftrallus. 
menefirier,) A mufician, fidler, or 
4 Hg. Cap. 27. pat. 24 April 9 
calli & ae eee pegs ane So 
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“ann corpus & una commanitas perpctua, Ee. U pon a “| 
warranto, 14 H. 7. Laurentius. Dominus de Dutton clamat 
i quod omnes minitrelli infra civitatem Cefirie. © infra 
Ceftriam manentesy vel oficia ibidem exercentes, debent con- 
` wenire coram ipjo vel Seneftallo Juo apud Ceftriam, ad feftum 
Nativitatis S. Johannis Baptife annuatim, & dabunt fibi 
ad di um St efum quatuor lagenas vini F unam lanceam ; 
Gi in uper quilibet eorum dabit ei quatuor denartos & unum 
-obolum ad dicum fefum, & habere de qualibet meretrice 
infra comitatum Cefiriæ, &F infra Cefiriam manente, © 
„oficium Juum exercente, quatuor denarios per annum ad fefum 
 pradidum, Ze. And, where by the ftatute of 39 Eliz. 
cap. 4. Fidlers are declared to be rogues, yet there is a 
_provifo therein, exempting thofe in Che/hire licenfed by 
Dutton of Dutton. ‘The muficians of England, incorpo- 
rated by King Charles Il. anno 1670. See Clauf. 9 
Edw. 2. m, 26 Dorfo, an ordinance fuper menfuratione 
ferculorum & meneftrallorum. It was utual for thefe min- 
_ftrels, not only to divert princes, and the nobility; with 
 fports, but alfo with mufical intruments, and with flåt- 
tering fongs, in praife of them and their ancettors. , The 
ce and power of the King of the minftrels, i is mentioned 
“in the Monaftic. 1 tom. 355. Cowell.” See Vagrauts, 
and Black, Com. 2 V. 96. 
= Wint, (oficina monetaria. monetarium) Is. the place 
: the King’s money is coined ;-which is at prefent and 
hag hath been in the Tower of London, tho’ it appears 
‘divers ftatutes, that in antient times the Mint has alfo 
‘been a at Calais, and other places. 2 R. 2. ¢.16. and 9H. 
5 gh ee§e: The Mint-mafter is to keep his allay, and receive 
 filver at the true value, Fc. 2 Hebr c.12.. And gold 
id filver delivered i into the Mint is to be affayed, coined, 
given out, according to the order and time of bringing 
d perfons fhall receive the fame weight of coin, or 
.as fhal! be finer or coarfer than the ftandard, &c. 
Car. 2. c.5. All filver and gold extracted by 
lting and refining of metals, fhall be employed for the 
increafe of monies, and: be fent to the Mint, where the 
lue i is to be paid. VEF Mc. 30. By the Stat. 18 
2. 30001], a year. was granted out of certain duties 
ne;, beer, c. imported, to defray the expence of 
t; but this was increafed by the Stat 4 & 5 Ana. 
nd much augmented by 1 Geo. 1. c. 43. by which 
it may be a fum not exceeding 15,000/, per ann. 
England and Scotland, &Fc. 
_ollicers belonging to the Mint have not always 
ike; they are now the following, viz. the warden, 
G ae the chief of the reft, and is by his office ta receive 
K e and bullion of the goldfmiths to be coined, and 
ig thereof, and he hath the overfeeing of all the 


cers. The maffer worker receives. the filver 
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money. The vat i who is to fee 
ey be made to the juit affize, and controul 
The 
2 afa zy, who weigheth the filver, and examin- 
ether it be according to the ftandard. . The auditor 
ecount ; of the filvery &c. The furweyor of the 
ho is to fee the filver caft out, and that it be 
ed after the aflay mafter hath made trial of it, 
delivered to the melters. The clerk of the irons, 
that the irons be clean and fit for working. 
er, whofe office is to engrave the ftamps for'the 
The melters, who melt the bullion, €¥¢. |The 
anneal and cleanfe the money. The moniers, 
e fome to fhear the money, others to forge and beat 
fome to round, and fome to ftamp or coin it. 
to provide ‘for all the monies, and overfee 
Vide Coin, Money. 
A. pretended place of privilege in ‘Seibel asks 
s Bench, put down by ftatute. . If any per- 
e limits of the Mint fhall obftrué& any officer 
j; Pip ofany writ or procefs, ĉc. or affault any 
yn therein, fo as he receive any bodily hurt, the of- 
ders hall be guilty of felony, and tranfported to'the 
nta ops; Ge. Stat. g Geo. 1. ¢ 28. See Privileged 


, To let blood ; minutio, blood-letting. This 
‘common old praétice among the regulars, and the 
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fecular priefts or canons, who were the moft confined anid “ 
{edentary men. In the Regifter of ftatutes and cuftoms 
belonging to the cathedral church of St. Paul’s in London, 
collecied by Ralph Baldock, dean, about the year 13005, 
there is one exprefs chapter De minutione, Cowell. 

Minute Cithes, (minute five minores decime,) Small 
tithes, fuch as u/fually belong to the vicar, as of wool, 
lambs, pigs, butter, cheefe, herbs, feeds, eggs, honey, 
wax, ĉc. See2 Inf. 649. and Udal and Tindal’s cale, 
Hill. 22 Fac. where the tithe of wood was adjudged 
minuta decima, Cro. Rep. fol. 21. See Tithes. 

Miracula, A fuperttitious fport or plays practifed by 
the popith clergy for gain and deceit; prohibited by 
bifhop Grofthead in the diocefe of Lincoln. Cowell. 

Mis: This fyllable added to another word fignifies 
fome fault or defect; as, mi/prifion, mifdicere, i. e. to 
{candalize any one; mi/docere, 7. e, to teach amifs. Si 
presbyter populum Juum mifdoceat. Cowell. 

Dita, A compact or agreement, a form of peace, or 
compromife. Id. ib. 

Ditadventure, (Fr. mifadventure, i. e. infortunium} 
Has an efpecial fignification for the killing a man, partly 
by negligence and partly by chance. 8. P. C. Uib.1. ¢. 8. 
And Britton diltinguifhes between adventure and mijadven- 
ture; the firt he makes to be mere chance; as if a man, 
being upon or near the water, be taken with fome fudden 
ficknefs, and fo fall in and is drowned ; or into the fire, 
and is burnt; mz/adventure he {ays is, where a perfon comes 
to his death by fome outward violence, as the fall of a 
tree, the running of a cart-wheel, ftroke of a horfe, or 
fuch like. Britt. c.7. Staundford conttrues mifadventure 
more largely than Britton underftands it; and fays, it is 
where one thinking no harm carelefly throws a ftone, where- 
with he kills another, Ge. We/? defines mi/adventure to 
be, when a man is flain by mere fortune, againf? the mind 
of the killer; and he calls it homicide by chance mixed, when 
the killer’s ignorance or negligence is joined with the 
chance. Weft. Symb. fe. 48, 49. See Chancemedley, 
Homicide, and Black. Com. 4 V. 182. 

@Mitcaking or mifcomputing. dfumpfit to pay 122 
Jury found a promife to pay 7/. the judgment was re- 
verfed; becaufe it is not the Jame affumpfit. D. 219. b. 
Marg. wh: 11. cites 10 Eliz. Billingley’s cafe. 

Debt; and declared, that the defendant had bargained 
with him to give him for the pafturing of every horfe by 
the night 2d. and for every ox 1d. half-penny, and 
fheweth, that he had paftured 70 horfes and 300 oxen, 
Et ideo aio accrevit to demand, &c. and he demanded 
more than upon his own fhewing it appeared he fhould 
have; for the number of the horfes and oxen did not 
amount to the fum he had counted ; and this was alledged 
in arret of judgment after verdié found for the plain- 
tiff; but judgment was given for the plaintiff notwith- 
ftanding. | Cro. Eliz. 22. Mich. 25 Eliz. in C. By 
Moor’s, cafe. Mich. 25 Eliz. C. B. cited in Moore’s 
cafe, per Fenner, as Anflow’s cafe. See 15 Vin. Abr. 
se el 

Mifcegnifant, Ignorant or not knowing. In the Stats 
32 H. 8. c. 9. againft champerty and maintenance, it is 
ordained that proclamation fhall be made twice in the year 
of that aét, to the intent no perfon fhould be ignorant or 
mifcognifant of the penalties therein contained, ec. ` 

AMBifcomputing, In covenant for payment of rent, the 
mifcafting of the fum due doth not make it ill; and if 
more be laid, it fhall be abated as Med og A : but is other- 
wifein debt for rent. Dyer 55. 

MBifcontinuance, Signifies the faite with difcontinuance. 
Kitch. 231. Tho’ ’tis generally faid to be, where a con- 
tinuarice is made by undue procefs, Jerk. Cent. 57. 

Misdemetnoz, or Misdemeanoz. This word, in the 
laws of England, fignifies a crime.—Every crime is a mif- 
demeanor, yet the law hath made’ a diftinGtion between 
crimes of an higher and a lower nature, the latter being 
denominated mifdemeanors, the former felonies, Fc. For 
the underftanding of which diftinGtion, we fhall give the 
following definition from Mr.. Juitice Blackfione’s Com- 
mentaries, Ea ge Lie 

A crime or mifdemeanor, is an a& committed or omitted, 


| in violation of a publick law, either‘ forbidding or com- 


manding it, This general definition comprehends both 
crimes 


‘bimes and mifdemeanors; which, properly focaking, are 
mere fynonimous terms; tho’ in common ulage, the word 
“< crimes,” is made to denote fuch offences as are of a 
deeper and more attrocious dye; while {maller faults, and 
omiffons of lefs confequence, ate comprized under the 
gentler name of ‘* mifdemeanors” only. 

And as he farther obferves in the fame page; in making 
the diftinGtion between publick wrongs and private, be- 
tween crimes and mifdemeanors, and civil ikjuries : ** Pub- 
et lick wrongs, or crimes and mifdemeanors, are a breach 
« and vio.ation of the pudlick rights and duties, due to the 
“t whole community, confidered as a community, in its fo 
“ cial aggregate capacity.” 

This term may be confidered as, and in fact is, a genus, 
which contains under it a great number of fpecies, almoft 
as various in their nature as human aétions ; and which, 
toenumerate, would be awork of infinite labour: we are 
inadequate to that labour, nor will the nature and com- 
pafs of this work admit of fuch an enumeration.—We 
muft therefore refer the reader to our feveral codes of cri- 
ainial jurifprudence, particularly to Hale’s Hiffory of the 
Pleas of the Crown, and Hawkin’s Pleas of the Croavn, for 
further fatisfaction, on this very extenfive fubjett. Vide 
tit. Mi/prifion. 

Mite, (a French word, written in Latin mifum, and 
fometimes mi/a) Is a law term fignifying expences, and 
it is fo commonly ufed in the entries of judgments, in per- 
{fonal ations; as when the plaintiff recovers, that recuperet 
damna Jua to fuch a value, and pro mifis & cuftagiis, for 
cofts and charges fo much, &¢. This word hath alfo an- 
other fignification in the ufe made of it by law ; which is 
where it is taken for a word of art, appropriated to a 
ewrit of right, {o called becaufe both parties have put them- 
Selves upon the mere right, to ve tried upon the grand af- 
fife; fo as that in which all other aétions is called an iffue, 
in a writ of right is termed a m/e; but if in the writ of 
right, acollateral point be tried, there it is called an iffue. 
To join the mife upon the meer is as much as to fay, to join 
the mife upon the clear right, i.e. to join upon this point, 
which hath the more right, the tenant or demandant. 1 
Ant, 20A%.. 37 Hy. 30) sail Owie CCCLBIGrh ya a V « 
App. V. 

Miles, Are taken for taxes or tallages, Gc: An ho- 
norary gift or cuftomary prefent, from the people of Wales 
to every new King and Prince of Wales, antiently given in 
cattle, wine and corn, but now in money, being 5ooo/. 
or more, is denominated a mie: fo was the ufual tribute 
or fine of 3000 marks, paid by the inhabitants of the county 

palatine of Cheffer, at the change of every owner of the 
faid earldoms for enjoying their liberties. And at Chefer 
they have a mi/e-book, wherein every town and village in 
the county is rated what to pay towards the mife. ‘The 

27 Hen. 8. c. 26. ordains, that ‘* Lords fhall have all 
{fuch mies and profits of their lands as they had in times 
pat, &c.” And mife is fometimes corruptly ufed for 
meafe in Law French mees, a mefluage ; as a mif place in 
fome manors is fuch a mefluage or tenement as anfwers 
the lord a heriot at the death of its owner. 2 Inf. 

28. 

5 Milelli, Leprous perfons. Cowell. 

Wife:monep, Was money given by way of contract 
s compofition to purchafe any liberty, Sc. Blount Ten. 
162. 

Miferere, The name and firt word of one of the Pe- 
nitential Pfalms, and. is mof commonly that which the 
ordinary gives to fuch guilty malefaétors.as are admitted 
to the benefit of clergy ; being therefore called the P/alm 
of Mercy. 

Milericozdia, Is in law, ufed for an arbitrary or dif- 
cretionary amerciament impofed for an offence; and 
where the plaintiff or defendant in any aétion is amerced, 
the entry is ideo in mifericordia, &¢. Bratt. lib 4, tract. 
5. cap. 6. Kitch, 78. It is called mifericordia, becaufe 
it ought to be but fmall, and rather. l/s than the offence, 
according to Magna Charta, c.14. Sometimes mifericors 
dia is to be quit of all manner of amerciaments. Cromp. 
Furifd. 196. 

If a man be unreafonably amerced in a court not of 
record, as in a court baron, Fc. there is a writ called 
guoderata mifericordia, directed to the lord, or his bailiff, 
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commanding them that they take moderate amercia 
according to the quality of the fault. Sometime 
cordia is to be quit and difcharged of all manr 
amerciaments that a man may fall into in the foref 
Cromp. Fur. 196. See Amercianient, Fines for Of 
Mercy, and Modetata Mifericord:a. He fall be in 
mercy of the King. Weltm.1. cap.15. =F 
DMitericordia żz cibis E&F potn, Exceedings, or ¢ 
commons; or any gratuitous portion of meat d 
given to the religious above their ordinary allow: 
Hie quoque prockravit——ut detefabiles ingurgita 
fericordiarum (in gibus prafecto non erat mife 
probiberentur. Mat. Par, Vit. Abb, 3. Albani, 
In fome convents they had a ftated allowance 
over-commons upon extraordinary days, which 
led mifericordia regulares, as In minutionibus 
mifericordiis regularibus duo & duo unam juftam 
rio tam ad prandium quam ad cenam. Mona 
tom. ï. pag. 149. b. a 
Milericozdia communis, Is when a fine i 
the whole county, or hundred. Mon. Angl. 1 to 
976. Ac de murdro ac de communi mifericord 
contigerit, videlicet, comitatus ÊF hundredi coram 
aliquibus jufticiariis noftris, (Fc. AN Rr 
Milevenire, To fucceed ill; as, where a 
cufed of a crime, and fails in his defence or p 
Et fi compellatio fit © emendando mifevenia' 
copi potefar’. Lex Canut. 78. apud Brompto 
Wisfeafance, A mifdeed or trefpafs.— 


quire of all purpreftures and misfeafance, 
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MWisfeafoz, Is atrefpaffer. 2 Inf, zoo. f: 
Misfortune, or Chance, A deficiency of the y 

committing of an unlawful att, by misfortu: 
and not by defign. In fuch cafe the wi 
total neutrality, and does not co-operate 

which therefore wants one main ingredient 
See Black. Com. 4 V. 26. $ 

Miskenning, (mikenninga) Is derived 
San. cennan, i. e. citare. Leg. H. 1. c. 12 
injufla in jus vocatio; inconfiantur loqui in 
variare, It is mentioned among the privile 
and confirmed to the monaftery of Ram/éy 
the Confefor. Mon. Angl. tom, 1. pag. 2 
Civitate, London in nullo Placito mifkenn 
H, 2. 

Diskering. Hoc eff quietus effe pro querei 
bufcungue in tranfumptione probata, MS. L 
Cotton, fol. 262. Shean 

Mifnomer, compounded of the Fr. m 
amifs, and nomer, i. e. nominare) Is the ufi 
for another, a mifnaming. Nomen ef quafi re 
and was invented to make a diftinGion between 
perfon; and where a perfon is defcribed, fo that] 
certainly diftinguifhed and known from othe! 
omiffion or in iome cafes the miftake of the 
avoid the grant. 11 Rep. 20,21. A gra 
a wrong name may be good, fi conftat de pi 
demonfiratio de perfome mutt appear upon t 
grant. Ld. Raym. 304. Yet a grant toa 
the name of E/guire, is void. Fb. 303. And 
of a party is miftaken, the judges ought to mou 
miftake therein, to make good a contraé, Ge. 
as to fupport the act of the party by the law. | 
But the Chriffian name ought always to bi 
the law is not fo precife as to furname 
Chriftian names. Poph. 57. 2 Lill. Abr. 1 
prifions of clerks in names are amendable: 
and Piers have been adjudged one and the fa 
2 Cro. 67, 425. 1 Leon. 146. And fo. 
Alexander ; and Garret and Gerald are but oi 
but Ranulph and Randolph ; Ifabel and Sybil, & 
veral names, and muft be named right. | 
rain Indads 209, ‘ } h 

Where a chriftian.name is quite miftake 
Thomas, (Fc. it may be pleaded, that there v 
man ix rerum natura. Dyer 349. If a p 
that be was never called. by fuch a name, it is A 
may be true, and yet he might be of that name of 
1 Salk. 6. One whofe name is Edmund is boun 








M i Ss 


bond by the name of Edward; tho’ he fubferibes his true | 


hame, that is no part of the bond. 2 Cro. 640. Dyer 
279. Ifa perfon be bound by the name of W. R. he may 
be fued by the name of WY. R: alias di&us W. B. his true 
name; not W. B. alias ditus W. R. 3 Salk. 238. Ifa 
pe be indicted by two chriftian and furnames, it will 
-quathed ; for he cannot have two fuch names. 1 Ld. 
Raym. 562. A lady, wife to a private perfon, ought to 
be named according to the name of her hufband, or the 
writ fhall abate ; fo if the fon of an Earl; €&¥c. be fued as 
a Lord, and not as a private perfon by the name of his 
family. Dyer 76. 2 Salk. 451. Where a man’s title is 
miftaken in a writ, Jc. it fhall abate, and he mutt be ar- 
refted again. 1 Vent. 154. And the plaintiff is to con- 
fefs the mifnomer, and pray an abatement of his writ be- 
fore he proceeds to anew one. Trin. 2 Ann. 1 Salk. 129. 
But if a perfon’s title of Lord, &c. be miftaken in a 
leafe or demife, on Not guilty pleaded, the iffue is not, 
whether the perfon making the leafe is a Lord, or not ; 
fo that it is fufficient if ’tis the fame perfon who demifed, 
tho’ mifnamed. llen 58. 2 Nel/: dbr.1172z. Mifnomer 
- of corporations may be pleaded in abatement. 1 Leon. 
159. 5 Mod. 327. 2 Salk. 451. And if there be any 
miftake in the name of a corporation, that is material in 
their leafes and grants ; they will be void. 2 Bendl. 1. 
Anderf.196- Judgment againft a corporation by a wrong 
name is void. Ld. Rayw.119. A defendant may avoid 
anoutlawry, by pleading a mi/nomer of name of baptifm 
or e; Or mifnomer as to additions of eftate, of the 
town, ce. 2 Hawk. P. C. 460. 
_ Tho? zi/nomer of a furname may not be pleaded on an 
indi&tment ; in an appeal it may: And any other mi/no- 
mers, and defeétive additions, are as fatal in an indiétment 
asan appeal. bid. 130. A mif/nomer mut be pleaded 
by the party himfelf who is mifnamed. 1 Lutw. 35. 
Plea of mijnomer by attorney may be refufed, but it is no 
caufe of demurrer. Ld. Raym. 509. Ifa man is taken 
upon a Cup. Excom. who is not of the name in the writ, 
he has no day in court to plead this matter to be. dif- 
charged ; but muft bring an action of trefpafs for falfe 
imprifonment. 1 Mod.70. If defendant omits to plead 
a mifnomer, he may be taken in execution by the wrong 
chriftian name. 2 Strange 1218. Mifnomer of the de- 
fendant may be pleaded after a full defence, butnot after 
a general appearance and defence. Ld. Raym. 118. 
What words in a plea of mi/nomer fhall be confidered as 
‘a fpecial imparlance, fee Wilf. par. 1. 261. 
___ If ifue is joined on a plea in abatement for a mi/nomer 
in an ation upon the cafe on promifes, and found againft 
the defendant, the judgment fhall be peremptory, there- 
‘fore the jury ought to affefs the damages. Wilf. par. 2. 


What foundation will fupport a name by reputation, 
fee Ld. Raym. 301, 304.—WNote, names of perfons not 
aiei are furnames only. Tb. 305. See Abatement 
and Addition. 

_It may not be improper, (for the information of the 
fiudent,) to obferve, that for the addition or omiffion of 
a letter or two, not making any material alteration in 
the found, *tis not proper to plead a mi/nomer. The courts 
of law difcourage, (and that juftly,) dilatory pleas, as 
much as they can, as tending to rhe delay of jufice. 
However, the curious reader, who choofes to purfue his 
enquiries on this fubject, will find it fully treated of by 
Comyns, in the firft Vol. of his Digef, tit. Abatement. Alfo 
vide.2 Hawk. P. C. 230, Fc. 3 New Abr. tit. Mifnomer 
and Addition. 
 Mifpleading. If, in pleading, any thing be omitted, 
‘that is effential to the aétion or defence, as if the plaintff 
does not merely ftate his title in a defe&tive manner, but 
fets forth a title that is wholly defeétive in itfelf, or if to 
ana@tion of debt (7. e. on bond, contract, &c,) the de- 
fendant pleads Nor guilty inftead of nil debet, thefe cannot 
_ be cured by a verdict for the plaintiff, in the firft cafe, or 
_ for the defendant in the fecond. Salk. 365. Cro. Eliz. 
978. Black. Com. 3V. 394, Fc. 


~ When an iffne is joined on an immaterial point, or fuch © 


a point, as, after trial, the court cannot give judgment, 
‘the court regularly awards a repleader. See New Abr. 
4V. 126. And Comyn’s Dige?, 5 V. 136. 


MIs 

Milprifion, (#i/prifo, from the Fr. me/pris; contemptus) 
Signifies a neglect or overfight: As for example; mif- 
prifion of treafon, is a negligence in not revealing treafon 
where a perfon Anows it tobe committed. Staundf. P. C. 
lib. 1. c. 1g. If aman knoweth of any treafon or felony 
and conceals the fame, it is mi/prifion: In a larger fenfe; 
mi/prifion is taken for many great offences, which are nei- 
ther treafon nor felony; or capital, but very near them ; 
and every great mifdemeanor, which hath no certain name 
appointed by the law, is fometimes called mi/prifion. 3 Inft. 
36. H.P.C.127. Wood 406, 408. When one knows 
another hath committed frea/fon, and doth not reveal it to 
the King or his Privy Council, or fome magiftrate, that 
the offender may be fecured and brought to juftice, it is 
high treafon by the ancient Common law; for delay in 
difcovering treafon was deemed an affent to it, and con- 
fequently high treafon: But there muft now be dz a@ual 
affent to fome outward a& to make ittreafon. Bradion 
118. §.P.C.37. 3 Inf. 138; 140. And by flat. 1 
& 2 P. & M. c. 10. a bare concealment of any high 
treafon, fhall be only mi/prifion of freafon. A perfon 
having notice of a meeting of confpirators againft the go- 
vernment, goes into their company and hears their trea- 
fonable confultation, and conceals it, this is’ treafon ; fo 
where one has been. accidentally in fuch company, and ` 
heard fuch difcourfe, if he-meets fuch company a fecond 
time; for in the/e cafes the concealment is attended with 
circumptances which foew an approbation thereof. H. P. C. 
127. Kel. 17, 21. Anda man who hath knowledge ofa 
treafon cannot fecure himfelf by difcovering generally that 
there will be a rifing, without difclofing the perfons intend- 
ing to rife; nor can he do it by difcovering thefe to a 
private perfon, who is no magiftrate. S, P. C. H: P.C. 
127. But where one is told in general, that there will be 
a rifing or rebellion, and doth not know the perfons con- 
cerned in it, or the place where, &c. this uncertain know- 
ledge may be concealed, and it fhall not be treafon or mi/: 
prifon. Kel.22. 1 H. P. C. 36. If high treafon is dif- 
covered to a clergyman in confeflion, he ought to reveal 
it; but not in cafe of felony. 2 Inf. 629. 

Concealers of Bulls of abfolution from Rome are guilty 
of mifprifion of treafon. 13 Eliz. a. 2. There isa mif- 
prifion of treafon in counterfeiting the Great Seal ; forg- 
ing and uttering counterfeit money brought from another 
kingdom, &c. 14 Eliz. c.3. And mi/prifion being in- 
cluded in every treafon or felony , where a man hath com- 
mitted treafon or felony, the King may caufe him to be 
indiéted and arraigned of mi/prifon only, if he pleafe. 
S. P. C. 32, But if a perfon is indifted of mi/priffon as 
for treafon ; tho’ he be found guilty, the judges fhall not 
give judgment thereon, he not being indiéted of the mi/- 
prifion. Fenk. Cent. 217. Information will not lie for 
mifprifion of treafon, ce. but indi&tment, as for capital 
crimes : And there muft be zwo witnefés upon indictments 
as well as trials of mi/prifion of treafon, by the ftatute 7 
W.3. c. 3. 2 Hawk, P. C. 258, 260. In all cafes of 
mifprifion of treafon, the offender fhall be imprifoned for 
life ; and forfeit all his goods and chattels, and the profits 
of his lands during life. H. P. C. 128. 3 Inf. 36, 218. 
See Black. Com. 4 V. 120. 

WMWilprifion of Felony, Is not only where a man knows 
of any felony committed, and concealeth or procures the 
concealment thereof ; but under this title of mi/priffon, 
that of sheftbote may be reduced ; which is where one 
knowing of a felony, takes his goods again, or amends 
for the fame. 3 Infi. 134, 139. H.P. C. 130. Tho’ 
the bare taking goods again which have been ftolen is no 
offence, unle/s Jome favour be fhewn the thief. 1 Hawk. 
P.C.125. Theft. 3 H.7. c. 1, provides againft con- 
cealments of felonies by fheriffs, coroners and bailiffs, 
Ec. And for mifprifion of felony, the offenders thall be 
punifhed by fine andimprifonment, and remain in prifon 
till the fine is paid. See Black. Com. 4.V.121. 

Milpeitions at large, Are when perfons contemn the 
King’s prerogative, by refufing to affift the King according 
to law; or by fpeaking or writing againft his perfon or 
government ; receiving a penfion from a foreign prince, 
without his leave ; refufing to take the oaths of allegiance 
and fupremacy ; and contempts againft the King’s palace ; 

79 or 


Mi de dy 


or the courts ofjuftice, &c. H. P.C. 3 Inft. 139, 149 


See Black. Com. 4 V. 119. 


Mitpritions of Clerks, Relate to their neglects in 
writing, or keeping records ; and here mi/prifion figni- 


r4 de seeewbs 


fies a miftaking. 


DVifrecital of deeds or conveyances, will fometimes 


hurt adeed, and fometimes not. Hod. 18, 19, 129. 


If athing is referred to time, place and number, and that 
voida Arg. Pl. C. 392. b. Trin. 13 


is miffaken, all is 


Eliz. in the cafe of the Earl of Leicefter v. Heydon. 


Mifrecital in an immateria! point, and where it is only 
things circumftantial, fhall not 
avoid a grant; as where the hufband has a term in right 
of his wife, and this term is recited as made to the huf- 
18 Car. 2. G. B. 


an additional flourifh in 


band. Per Archer J. Cart. 149. Mich. 
in the cafe of Foot v. Berkiey. 


A mifrecital in the beginning of a deed, which goes 
not to the end of a deed, fhall not hurt, but if it goes 
to the end of a fentence, fo that the deed is limited by it, 
Per Archer J. Cart. 149. in cafe of Foot 


it is vitious. 


v. Berkley. 


See Leafe. 


Mila, The ma/s, at firt ufed for the difmiffion or 
And hence it came to fignify 
the whole church fervice or Common Prayer ; but more 
particularly the communion fervice, and the office of the 
facrament, after thofe who did not receive it were dif- 


fending away of the people : 


miffed. Litt Dia, 


Dial, mifale, The mafs-book, containing all things 
Lindw. Provincial. lib. 3. 


to be daily faid in the mafi. 


cap. 2. 

Miffaticus, A meffenger. Cowell.  Domefday in 
Chenth. 

Mile Preshypter, Signifiesa prieftinorders. Blount. 


Miffura, Singing the Nunc Dimittis, and performing 
other ceremonies to recommend and difmis a dying perfon, 
And in the flatutes of the church of St. Paul in London, 
(collected by Ralph Baldock, dean about the year 1295. in 
the chapter de Frateria, of the fraternity or brotherhood, 
who were obliged to a mutual communication of all re- 
Ut fiat commendatio 
& miflura EF /epultura omnibus fociis coadunantibus G aftan- 





ligious offices,) it is ordained —— 


tibus. Liber Stat. Ecclef. Pauline, M. S. fol. 25. 


MWiffurium, A dith for ferving up meat to a table; 
But Voffius tells 





whence a mefé, or portion of any diet ; 
us tis called me/s, quia. dano Mitti oleat a principibus. 
Thorn’s Chron. pag. 1762. 

Mitake. It was pleaded, that 4. the hufband of B. 
died the zoth of February, 39 Eliz. and that afterwardss, 
wiz, the zıt of November, 349 Eliz. B. did marry C. fo 
that the (afterwards) is fufficient. Arg. Bridg. 45. Mich. 
13 Jac. in the cafe of Smallman v. Agborrow. 

Summons to appear Tuefday the 17th of April, (where 
Friday was the 17th) before juftice of peace on a penal 
ftatute, the time being impoffible, it was as if no fum- 
mons had been. 1 Salk. 181. Trin. 2 Ann. B. R. Queen 
v. Dyer, 

‘The words ofa deed were, that ‘* after the death, fc. 
“ the tenements aforefaid fhall revert,’’ inftead of ‘* re- 
“ main” to T. S. yet it is a good remainder ; becanfe, 
as itfeems, every one’s deed fhall be taken moft ftrong- 
ly againft himfelf. Br. Faits, pl. 26. cites 21 Ed. 


+ 49. 

Rolak for diflrain, if rent be arrear, not being li- 
mited to any thing which fhould be reftrained, as on the 
cattle, or on the land, and fo fhall not be taken to mean 
diftrain. Rol. R. 330, 367... Hill. 31. and Pafch. 1 
Fac. B. R. Moody v. Garnon. 

But there are miftakes of other kinds, 7. e. of manual 
atts, committed unintentionally, or affecting one perfon, 
when intending to affect another, &c. According to 
Blackitone, ignorance or miftake is a defe&t of the will: 
As when a man intending to do a lawful a&, does that 
which is unlawful. For here the deed and the will 
acting feparately, there is not that conjunction between 
them, which is neceflary to form a criminal aĝ. But 
this muft be an ignorance or miftake of fact, and not an 
error in point of law. See the Commentaries. 4 V. 


27. 
MPitterium, for Miniftertum, Mon. Angl. 3 tom. 
pag: 102. 














‘one’s houfe or perfon. 





APifeviat, A falfe or erroneous trial ; „where i it is in a í 
wrong county, &e. 3 Cro. 284. And confent of pars gs 
ties cannot help fuch a trial, when: paft. Hob. g. See 
Trial. 

Mifuter, Is an abufe of any liberty or benefit; as ich 
fhall make fine for his mifufer. Old Nat. Br. 149. a 
mifwfer, a charter of a corporation may Le forfeited: So 
alfo an office, Jc. See Black. Com. 2 V. 153. 

MBitred Abbots, Were thofe governors of religious 
houfes, who obtained from the Pope the privilege of 
wearing the mitre, ring, gloves, and crofier of a bithop. _ 
The mitred Abbots, fays Cowell, were not the fame with — 
the conventual prelates, who were femmoned to paar 
as fpiritual lords, tho’ it hath been commonly fo held; — 
for the fummons to parliament, did not any way depend 
on their mitres, but on their receiving their temporals 
from the hands of the King. Sce Abbot. E 

Mitta, (from the Sax. mitten, menfura) An ancie 
Saxon meafure ; its quantity doth not certainly appear, but 
it is faid to be a meajure of ten bufbels. Domefday. Tit, 
Wirecfcire. Mon. Angl, tom. 2. p. 262. And mit 
mitcha, hefides being a fort of meafure for falt and corr 
is ufed for the place where the caldrons were put to! 
falt Calderias quoque ad fal conficiendum cum g 
priis fedibus que vulgo mitche vocantur. Gale’ 
Brit. 767 

Mittendo manufcriptum pedis Finis, Was a j 
writ dire&ted to the Treafurer and Chamberlains 
Exchequer, to fearch for, and tranfmit,, the Soot of 
acknowledged before ie in Eyre, into the 
Pleas, &c. Reg. Orig. 14 ¢ 

Mittinus, A writ i removing and trans 
records from one court to another; as out o 
Bench into the Excheguer, and fometimes by C: 
into the Chancery, and from thence into anot 
But the Lord Chancellor may delives fuch r 
his own hand. Stat 5 R. 2. c. 45. 28 
Dyer 29, 32. Mittimus is alfo a precept i 
der the hand and feal of a jultice of peace, d 
gaoler, for the receiving and fufe keeping of ar 
until he is delivered by law. z [n/t 590. On 
committed by lawful mittimus ; or breach ofp pig 
not be felony, &c. 














































without words of inheritance. 1 doh 2733 2 
mitter le droit. See Black. Com. Fe 32a 
mitter le eftate. Id. 324. 

Mixed Pitions, Suits EEE of the 
and perfonal, wherein fome real property is 
and alfo perfonal damages for a wrong fultained. 

Mixed Larceny, or compound larceny, is fuch 
all the properties of fimple larceny, but is 
with one, or both, of the aggravations of a t 


red Tithes, Are thofe of cheefe, milk 
beafts, ec. 2 Infl. 649. See Tithes. And, 
DKs: ZA ; i 

dpigtilio. See Meftilo. 

Wixtum. This word is often mention 4 
kif hiftorians ; it fometimes fignifies a 
always a certain quantity of bread and win 

Mockadocs, Stuffs made in England, : 
tries ; mentioned in the ftat. 23 Eliz. c. 

Moderata Mifericozdia, A writ (founded on M 
Charta) which lies for him who is amerce 
of record, for any tranfgreffion, beyond the 
tity of the offence : It is direéted to the lord 
or his bailiff, commanding them to takea » 
ciament of the parties. If a man be amerce, 
Baron, on prefentment by the jury, where h 
trefpafs, he fhall not have this ite unlefs 
ment be exceflive and outragious : And if th 
the court of his own head, will amerce 4 
other perfon without caufe, the part ‘ought 
his writ of moderata mifericordia, if he be di 
that amerciament; but he fhall have attion of 
New Nat. Br, 167. When the amerciament 
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on a perfon is affecred by hjs peers, this writ of moderata 


mifericordia doth not lie ; for then it is according to the 
fatute. See F. N. B. 76. 4t0 edit. 176. 


Modiatio, Was a’certain g hedy for every tierce of 


wine. Mon. Angl. tom. 2. p. 

Sius, A meafure, EA X bufhel ; 
according to the cuftoms of feveral countries. 

Borius Cetre vel Agri. This phrafe was much 
ufedin the ancient charters of the Briti/> Kings, and pro- 
bably fignified the fame quantity of ground as with the 
Romans, viz. One hundrod foot long, and as many 
broad. ———Sciendum eff quod dedit illas pedum quatuor 
modiorum agri cum omni cenfu Juo, Fc. Mon. Angl. 
tom. 3. p. 200. 

SMovo ¢ fozma, Are words of art in law pleadings, 
&c. and particularly ufed in the anfwer of a defendant, 
whereby he denies to have done the thing laid to his 
charge, modo © forma declarata. Kitch. 232. 

Where modo et forma are of the fubftance of the ifue, 
and where but words of form, this diverfity is to be ob- 
ferved ; where the iffue taken goeth to the point of the 


but various 


writ. or action, there modo et forma are but words of 


form, asin the cafe of the writ of entry in cafu provi/o. 
But otherwife it is, when a collateral point in pleading 
is traverfed ; as if a feoffment be alledged by two, and 
this is traverfed modo et forma, and it is found the feof- 
ment of one, there modo et forma is material. So ifa 
feoffment be pleaded by deed, and it is traverfed ab/gue 
hoc quod feoffavit modo et forma, upon this collateral iffue 
modo et forma are fo effential as the jury cannot find a feoff- 
ment without deed. Co, Lit. 281.6. See Br. Labourers, 
fl. Hs cites 38 H. 6. 22. 

odo et forma do not put the day nor place in iffue ; 
but only the matter and fubftance of the plea. Reg. 
‘Plac. 188. c. 5. 

‘Where a traverfe is with a modo et forma, ec. that will 
pat the manner, as well as the matter in iffue, where the 
manner is material, as the time, the fact, and other cir- 
cumitances, when ‘they are the effect of the ifue. Reg. 
Plac. 189. ¢. S. 

Monus Mecimandi, Is when lands, tenements, or 
fomece tain annual fum, or other profit, hath been given 


time out of mind toa parfon and his fucceffors, in full 


fatisfa&tion and difcharge of all tithes in kind, in fuch a 
place. 2 Rep. 47, And fee 2 Inf. 490. And it may be 
paid in cities and towns, as in London, for houfes in lieu 
of the tithe of the lands on which the houfes were priit: 
‘And there may be a modus decimandi for perfonal tithes. 
Inf. 657, 659. A modus ought to be for the benefit td 
advantage of the parfon ;\ and is /uppofed to be of the full 
walue of the tithes, at the time of the original compofition ; 
and if it doth not now come up to that value, it fhall be 
intended that the tithes are improved, or that money is 
become of lefs value than it was at hte time of the modus 
agreed on. 13 Rep. 152. Hob. 4 
eee tithe muit not be paid i fa Aan meia of ano- 
ther 5 itis to be fomething different from the thing that 
is due, where the tithes are due of common right; and 
-not by cuftom only; and it mutt be fomething as 
certain and durable as the tithe: All which are neceffary 
to make a good prefcription. 1 Roll. Abr- 650, 1 Cro. 
276, 446, 475. Hob. 40. 
. A modus arifes either by compofition, cufiom or pre- 
a on a compofition is an agreement entered into by 
deed, executed under hand and feal, that fuch and fuch 
lands fhall be difcharged of tithes, paying fome annual 
payment, or doing fomething for the benefit and advantage 
_ of the parfon, ĉc. which is a legal exemption from pay- 
ment of tithes for ever, if made before the fiat. 13 Elix. 
KO Pi 
Cuftom is what gives a right to a whole county, city, 
“town or parifh, and muft be common to all within the 
limits where it is averred to be ; and pre/cription is that 
which gives aright to fome particulur perfon, with re- 
fpe& to fome particular houfe, farm, &c. . And the Ec- 
c ical laws allow forty years to make a good cuftom 
_and prefcription ; but by the Common law, it maft be 
- beyond the memory of man. 1 Roll. Abr. 653. Count 
Parf. Comp. 159. A Layman, Lord of a manor, may pre- 
` feribe de modo decimandi, for himfelf and tenants ; alfo a 
DA private perfon for his own lands, or part thereof, &c. 
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Tho’ in cafes of prefcription, ’tis only to be difchatged of 
a particular fort of tithes ; for a prefcription de non decix 
mando generally, would undo the clergy, therefore it is 
not good where there is not fufficient left for their main- 
tenance ; as it may be where there is a competent liveli- 
hood for the parfon.. 2 Rep. 47: 1 Cro. 784. 1 Roll. 
Abr. 653. 

A layman cannot prefcribe by the Common law de non 
de:imando; but he may be difcharged of tithes for lands 
in his own hands, by grant from parfon, patron and ordi- 
nary. 2 Rep. 44. A parih, Gc. may not prefcribe de 
non decimando, though it may prefcribe de modo de- 
cimandi, 1 Rol. Abr. 653. But tithes due by cuftom 
only, are not within the rule againf prefcription 
in non decimando by laymen ; for by the like cuftom pers 
fons may be difcharged from the payment of fuch tithes. 
Wood's Inft. 179. And fpiritual perfons and corporations 
‘may preicribe de non decimando, to be difcharged abfolutely 
of tithes, and pay nothing in lieu thereof; fo alfo may 
their tenants. 2 Rep. 44. 1 Rell. Abr. 653,654. 1 
Cro. 512. 

A parfon may fue in the Spiritual court fora modus de- 
cimandi, or rate tithe; but if the modus is denied, or a 
cuftom is to be tried,, it muft be tried in the Common law 
courts : And where a modus is pleaded in the Spiritual 
court to a demand of tithes in kind, a prohibition lies 
upon fuppofition that the Spiritual court will not admit 
of any plea againft tithes. 2 & 3 Ed. 6. c.13. Wood 
178. Where land is converted to other ufes, as hay 
ground to tillage, és or the thing is altered or deftroyed ; 
as when a fulling-mill is made a corn-mill, or a corn-mill 
is come to ruin, Fc. a modus made on good confideration 
may be difcharged, and then tithes fhall be paid in kind. 
1 Dany. Abr. 607, 608. So by the non-payment of the 
confideration ; or by payment of tithes in kind, for fo 
long time, that the prefcription for a modus decimandi can- 
not be proved: Tho’ fhort interruption ’tis faid shall not 
defiroy it. 1 Roll. 932. Hob. 43. A payment of diffe- 
rent fums, is evidence that there is no modus. A cuftom 
of paying tithe of wool by the pound, and not by the 
fleece, is no modus. 2 Strange 783. See Black. Com. 2 
V. 29. 

Mohair Parn. See Manufaftures, Silk. 

Woiety, (medietas, Fr. moitie, ine. coequa vel media 
pars) Is the half of any thing ; ; and to hold by moities, 
is mentioned in our books, in cafe of jointenants, &c. 
Litt. 125. 

DMotafles. See Melafes. ; 

Molendinum, A mill of divers knds. See Mill, 

Molendum, Signifies corn fent to a mill, a grift. 


Chart. Abbat. de Rading, MS. fol. 116. 


Molitura, Was commonly taken for the toll or mul- 
ture paid for grinding corn at a mill, and fometimes 
called molta, Fr. moulta, molitura libera; free grinding or 
liberty of a mill, without paying toll ; a privilege which 
the lord generally referved to his own family Salva 
mihi EF heredibus meis molitura libera familie nofire quieta 
in diéto molendino.. Paroch. Antiq. 236. 

Molliter manus impofuit. Several juftifications in 
trefpafs, 7. e. actions of affault, are called by this name, 
from the words gently laid his hands upon him ufed in the 
plea ; as where the defendant juftifies an affault by fhew- 
ing that the plaintiff was unlawfully in the houfe of de- 
fendant, making adifturbance, and being requefted to 
ceafe fuch difturbance, and depart, he refufed and con- 
tinued therein, making fuch difturbance, he, the defendant, 
gently laid his hands on the plaintiff, and removed him out 
of the houfe. So in various other inftances, as for fepara- 
ting two perfons, fighting, in order.to preferve the peace, 
fo in the legal exereife of an office, Ec. See Black. Com.’ 
SF oy REN: 

Molman, A man fubje&t to do fervice; applied to 
the fervants of a monaltery. Prior. Lewes, p. 21. Spelm. 
Gloff: 

MWolmutian, or Moimutin Latws. Were the laws 
of Dunvallo Molmutius, fixteenth King of the Britains, 
who began his reign above four hundred years before the 
Birth of our Saviour, and were famous in this land till 
the time of William the Conqueror. This King was the 
firt who publithed laws in Britain; and his laws, (with 
thofe 





thofe of Queen Mercia,) were tranflated by Gildas out of 
the Britife into the Latin tongue. Ujber’s Primord. 
126. 

MBolneda, Mulneda, A mill-pool or pond. Paroch. 
Antig. 155. 

Molta, The duty or toll paid to the lord by his vaf- 
fals, to ee corn at his mill. Concedo Jando Amando 
moltam fuam & moltam fimiliter omnium civium St. Amandi- 
Monattic. z2 tome p. 97. 

Monarchy. That form of government, where the fo- 
vereign power is entrufted in the hands of a fingle per- 
fon. 

Monalterics and abbeys, &c. diffolved by K. H. 8. See 
27 H. 8. ¢. 28. and Abbot, and the Tables to the Statutes, 
tit. Monafteries. 

Monetaginuim, Signified a certain tribute paid by te- 
nants to their lord every third year, that he fhould not 
change the money which he had coined, formerly when it 
was lawful for great men to coin money current in their 
territories ; but not of filver and gold: It was abrogated 
by the Stat. 1 Hen. 1. c. 2. The word monetagium is like- 
wile ufed for a mintage, and the right of coining or mint- 
ing money. Jus © artificium cudendi monetas, 

Moucy, (moneta) Is that metal, be it gold or filver, 
which receives authority by the prince’s imprefs to be cur- 
rent; for as wax is nota feal without a print, fo metal is 
not money without impreffion. Co, Litt. 207. Money is 
faid to be the common meafure of all commerce, thro’ the 
world, and confifts principally of three parts ; the mate- 
rial whereof it is made, being filver or gold; the deno- 
mination or extrinfick value, given by the King, by vir- 
tue of his prerogative ; and the King’s ftamp thereon. 
i Hales Hif. P. H. 188. 

It belongs to the King only, to put-a value, as well as 
the impreflion on money; which being done, the money is 
current for fo much as the King hath limited. 2 Inf. 575. 
Any piece of money coined is of value as it bears a propor- 
tion to other current soney, and that without proclama- 
tion; and tho’ there is no aét of parliament, or order of 
itate for guineas, as they are taken; yet being coined at 
the mint, and having the King’s infignia on them, they 
are lawful money, and current at the value they were coined 
and uttered at the mint. 2 Salk. 446. But it has been ob- 
ferved, that guineas were originally coined for 20s. ac- 
cording to the twenty fhilling pieces of money, and that 
legally, no more ought to be demanded for them: Alfo 
that in legal proceedings, they fhould be mentioned as 
pecias auri, vocat. guineas, valoris, ce. 5 Mod. 7. If 
an a¢tion is brought for damages, the value of guineas may 
be'given in evidence to the jury: but if the action be for 
fo many guineas, the value ought to be fet forth in the 
declaration, to afcertain the debt. Carthew. 255. 

Gold and filver coin, &%c. is not to be exported with- 
out licence, on’ pain of forfeiture. Stat. Q Ed. 3. cap. 1. 
And money of filver melted down, ‘is to be forfeited, and 
double value. 13 & 14 Car. 2. c. 31. But by old tta- 
tutes, foreign money may be melted down; and no money 
fhall be current. ‘but the King’s own, &c. 27 Ed. 3. 
cop. 14. 17 Riz. c. r See Coimand Exchange, and 
Stat. 27 Geo. 2. cot. See the Table tothe Statutes, tit. 

Monéy, Coin, &c.\\See Black. Com. 1 V.276. 4 V. 84, 

Money, tending it abgoay. The King by proclama- 
‘tion may at any time prohibit all his fubje&ts, nor exceed- 
ing one year, to'lend. or advance. money to any foreign 
“prince or ftate, without licence under the Great or Privy 

“Veal; andif any perfon knowingly offend in the premiffes, 
he hall forfeit treble the value of ‘the money lent, @&c. 
two-thirds to the King, and the other to the informer : but 
-perons moy deal in foreign ftocks, or be interefted in any 
bank abroad, eftablifhed before iffuing his Majefty’s pro- 
clamation. Stat. 3 Geo. 2. ¢. 5. 

‘Boney í in Court. In law proceedings, money demand- 
ed is oftentimes brought into the court, either by a rule 
of couit, ‘or by pleading a profert in curiam of the money 3 
‘and then if the zoney is not paid into court, the plea will 
“not be received; for #oneyis not allowed to be paid into 
“court, after plea pleaded. Wilf par. 1. 157. The mo- 
ney mut be brought into court, upon a plea of tender; 
And the defendant ‘may at any time, pending an aétion 
on bond with a penalty, bring the money and cofts into 





















































fat.4 8 5 Ann. c. 16. If a defendant pay money, or 
part, into court, and it is ftruck out of the declaration, 
tho’ the plaintiff is nonfuit, he thall not take the money 
out of court, for by paying into court, the defendant ad- 
mitted that fo much was due; but if the defendant brings 
money into court, upon a tender and wacore prift, and the 
plaintiff takes ifue upon the tender, and it is found againft 
him, then the defendant fhall have the money cut of court. 
2 Salk. 597. Money may be brought into court upon an 
action of debt for rent: in replevin, when the defendant 
avows for fo much rent arrear; the plaintiff hath been ad- 
mitted to bring it into court : And in covenant, Gc. where 
a breach is affigned for non-payment of rent, the de- 
fendant may bring the money due into court. Ibid. In 
a quantum meruit it hath been denied; tho’ it was granted 
in fuch cafe, Pafth. 5 Ann. In trover the defendant can- 
not bring the zobi, and cofts into court: Wilf. par. 1. 
e123. 

If an ation for the me/ne profits after a recovery in 
ejectment, the defendant shall not have leave to pay zony 
intocourt, Jb. Par. 2.115. 

And it is faid, where an aétion is brought by an 
executor or adminiftrator, the defendant cannot ieee at 
money into court. 2 Salk. 296. Sed qu? 

Monger, A little fea veffel which fifhe: men ufe. Stat. 
13 Eliz. c. 11. And when a word ends with monger, as 
ironmonger, &c. it fignifies merchant, from the Sax. man- 
ger, i. e. Mercator. 

Moniers, or Wonevers, Monetarii, Are minifters of 
the Mint, who make and coin the King’s money. Reg. 
Orig. 262. and 1 Ed. 6. 15. It appears in ancient authors, 
that the Kings of Englar had Mints in feveral counties ; 
and in the Tra& in the Exchequer, written by Oakham, 
we find, that whereas fheriffs were ufually obliged to pay 
into the King’s Exchequer the King’s flerling money, for 
fuch debts as they were to anfwer ; thofe of Cumberland 
and Northumberland were admitted to pay in any fort of 
money, fo it were filver: And the reafon there given is, 
becaufe thofe two fhires “Monetarios de antigua inflitutione 
non babent; quod abbas © monachi predidi habeant unum 
monetarium ( unum cuneur: apud Rading ad monetam ibidem, 
tam ad obolos E frerlinges quam ad frerlingos prout moris ff 
fabricand. § faciend. Memorand. Scacc. de Anno 20 
Ed, 3. inter Record. de ‘Trin, Rot. OF later days the 
title of moniers hath been given to bankers, that is, fuch as 
make it their trade to deal in monies igh returns, 
Cowell. 

Monk, (Monachus) From the Gr. Mios, Jo thee! i 
i.e. Separati ab aliorum confortio vivant, becaute 
monks lived alone in the wildernefs. They were after di- 
vided into three ranks; Canobitarum, i. €. a fociety lie 
ving in common in a monaftery, Gc. under the govern- 
ment of a fingle perfon; and thefe were under certain 
rules, and afterwards called Regulars, Anachorete or Ere- 
mite, thofe monks who lived in the wildernefs on bread and 
water. And Sarabite, monks living under no rule, that 
wandered in the world. St. Jerom tells us, that of the 
Anachorete Paulus fuit Auctor, Antonius illuftrator, Johan 
nes Baptifta princeps. 

Monkery, The profeffion of a monk, mentioned in 
Whitlock’s readings upon the Stat. z1 H. 8. e. 13. 

DJonks Clothes, Made of a certain kind of car 
cloth. Vide 20 H. 6. 

Monopoly, (From Mévos unus EF mwartw vendo) Is ive. 
lowance of the King by his grant, commiffion or other- 
wife, to any perfon or perfons, for the fole buying, fel- 
ling, making, working or ufing of any thing, by which | 
other perfons are reftramed of any freedom or libert ‘that 
they had before, or hindered in their lawful trade. 3 
Taft. 181. It is defined to be where the power of © iin 
any thing isin one man alone; or when one fhall i 
and get into his hands fuch a erekin &e. as 
may fell or gain by them but himfelf, rr Ries 

And a monopoly hath three incidents mifchievous 
publick : 1. The raifing of the price. 2. The cor 
ty will not be fo good. 3. The impoverifhing < 





















and fundamental laws of the realm: A by-law, whi 
makes a monopoly, is void; fo is a prefeription for a fole- 
trade s any one perfon or perfons, exclufive of all others. 
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Monopolies by the Common law are void, 


Mor 591. 
as being againft the freedom of trade and difcouraging 
labour and induftry ; and putting it in the power of 
particular perfons to fet what prices they pleafe on a 


commodity. 1 Hawk. P. C. 231. Upon this ground it 
hath been held, that the King’s grant to any corporation 
of the fole importation of any merchandife, is woid. 
2 Roll. Abr. Z14. 3 Inf, 182. The grant of the fole 
making, importing and {felling of playing cards, was ad- 
judged void. 11 Rep. 84. Mocr 671. And the King’s 
grant of the fole making and writing of bills, pleas, and 
writs m a court of law, to any particular perfon, hath 
been refolved to be void. 1 ones 231. 3 Mod. 75. 

The King may grant to particular perfons the iole 
printing of the holy fcriptues, and law books. 1 Hawk. 
231. All matters of this nature ought to be tried by the 
Common law, and not at the council-table, or any other 
court of that kind; and the making ufe of or procuring 
any unlawful monopoly, is punifhable by fine and impri- 

fonment at Common law, 3 Inf. 181, 182. 

By itatute, all monopolies, grants, letters patent, and 
` licences, for the fole buying, felling and making of goods 
and manufactures, are declared void, except in fome 
particular cafes ; and perfons grieved by putting them in 
ufe, fhall recover treble damages and double cofts, by 
action on the ftatute ; and delaying fuch action, before 
judgment, by colour of any order, warrant, €¥c. ar de- 
laying execution after, incurs a premunire: But this does 
not extend to any grant or privilege granted by att of 
parliament ; nor to any grant or charter to corporations or 
cities, ĉc. or to grants to companies or focieties of mer- 
‘chants, for enlargement of trade; or to inventors of new 
manufactures, who have patents for the term of fourteen 
years; grants or privileges for printing ; or making gun- 
powder, catting ordnance, Ec.’ 21 Fac. 1. ¢. 3. 

As to inventors of new manufactures, Ec. it has been 
adjudged on this ftatute, that a manufacture mutt be fub- 
ftantially new, and not barely an additional improvement 
of any old one, to be within the ftatute; it mult be fuch 
as none other ufed at the granting the letters patent ; 
and an old manufacture in ufe before, cannot be prohibited 
in any grant of the fole ufe of any fuch new invention. 
3 Inf. 184, Yet a grant of a monopoly may be to the firit 
inventor, by the Stat. 21 Fac. 1. c. 3. notwithitanding 
the fame thing was prattifed before beyond fea; becaufe 
the ftatute mentions new manufactures within the realm, 
and intended to encourage new devices ufeful here; and 
it is the fame thing whether acquired by experience or 
travel abroad, or by ftudy at home. 2 Salk. 447. It is 
faid, a new invention to do as much work ina day by an 
engine, as formerly ufed toemploy many hands, is con- 
trary to the ftatute ; by reafon it is inconvenient, in turn- 
ing fo many men to idlenefs. 3 Inf. 184. Sed qu. ? 
See Black. Com. 4V.115, 159, 429. 

Mounfter, One who hath not human fhape, and yet is 
born in lawful wedlock: And fuch may not purchafe 
or retain lands; but a perfon may be an heir to his ancef- 
tor’s lands, tho’ he be determined in fome part of 
hisbody, Co. Lit. 7 
~ A monfter fhewn for money is a mifdemeanor, 2 Chan. 
Ca. 110. Frin.34 Car. 2. Harring v. Walrond. It was 

achild that had four legs, and four arms and two heads 
and but one belly, where the two bodies were conjoined ; 

the child died and was embalmed to be kept for fhew, but 
; y ordered by Lord Chancellor to be buried in a week, 
- Thid. 

Monftrans de Dzoit, Is a frewing a right, and fig- 
nifes a writ out of Chancery to be reftored to lands 
and tenements that are a man’s in right, tho’ by fome of- 
fice found to be in the poffeffion of one lately dead; by 
which office the King would be intitled to the faid lands, 
te. Itis given by the Stat. 34 Ed. 3. c. 14. and 36 Ed. 
3.13. Staundf. Prerog. ¢. 21. 4 Co, Rep. 54. Leffee 
of an outlaw, cannot maintain trefpafs, but muft be re- 
lieved by Monftrans de droit. Ld. Raym. 307. See Tra- 
werfe. 

Wonftrans De faits ou records, Shewing of deeds or 
records is thus; upon an action of debt brought upon 
an obligation, after the plaintiff hath declared, he ought 
to thew his obligation; and fo it is of records. And the 
difference between monftrans de fait and cyer de faits, is 
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this; he that pleads the deed or record, or declares upon 
it, ought to fhew the fame; and the other, againt whom 
fuch deed or record is pleaded, may demand oyer of the 
fame. Cowell, 

Where a man pleads a deed, which is the fubftance of 
his plea or declaration, if he doth not plead it with a 
profert in curia, his plea or declaration is naught upon a 
{pecial demurrer, /hewing it for cauje: And if he doth 
plead it with a profert in curia, if the other party de- 
mands a fight of it, he cannot proceed till he hath fhewa 
it, and when the defendant hath had a fight of it, if he 
demands a copy of the fame, the plaintiff may not proceed 
until a copy is delivered unto him. Stat. 4, 5 Ann. c: 
16. 2Lill. Abr. 201, 202. Vide Profert in Curia. 

Monltraverunt, Is a writ which lies for tenants in gz; 
tient deme/ne, who hold land by free charter, when they 
are diftrained to do unto their lords other fervices and cu- 
ftoms than they or their anceftors ufed todo; Alfo it 
lieth where fuch tenants are diftrained for the payment of 
toll, Gc, contrary to their liberty, which they do or 
fhould enjoy. F. N. B. 14, 4 Inf. 269. This writ 
is direéted to the fheriff, to charge the lord that he do not 
difirain them for Juch unufual fervices, &c. And if the 
lord neverthelefs diftrains his tenants, for other fervices 
than of right they ought to do, the fheriff may com- 
mand the neighbours, who dwell next the manor, or take 
the power of the county, to refift the lord, &c, And the 
tenants in fuch cafe may likewife fue an attachment againit 
their lord, returnable in C. B. or B, R. to anfwer the con- 
tempt and recover damages, New Nat. Br, 32. But the 
lord fhall not be put to anfwer the writ of attachment fued 
againft him upon the monffraverunt, before the court is 
certified hy the treafurer and chamberlains of the Ex¢he- 
guer, from the book of Domefday, whether the manor be 
ancient deme/ne ; fo that it is requifite that the plaintiff in 
the minfirévverant, do fue forth a fpecial writ for the certi- 
fying of the fame, Ibid. 35., The writof monffraverunt may 
be fued for many of the tenants, without naming any of 
them by their proper names, but generally mon/ffrqaverunt 
nobis homines de, (Fc. But in the attachment againft the 
lord the tenants ought to be named ; tho’ one tenant may 
fue it in his own name, and the name of the other tenants 
by general words, Et bomines, Sc. 2 H. 6. 26, See 
Ne injufte Vexes, Sed qu? If action of trefpafs i is not pre- 
ferable, 

Monftrum, Is fometimes taken for the box in which 
relicks are kept. [em unum monflrum cum offbus Sr. 
Petri, &c. Monaft. 3 tom. pag. 173. Mon/frum is allo 
taken. for what we call corruptly muffering foldiers. 
Cowell. 

Month, or Moneth, Sax. Wonath, (Menfis à mens 
fione, lune curfus) Signifies the time the fun goes thro’ 
one fign of the zodiac, and the moon thro’ all twelve; 
properly the time from the new moon to its cha inge, or 
the courfe or period of the moon, whence ’tis “called 
month from the moon. Litt.. Di&. A month is a {pace 
of time containing by the week twenty-eight days; by 
the kalendar fometimes thirty, and fometimes thirty-one 
days: And Julius Cefar divided the year into twelve 
months, each month into four weeks, and each week into 
feven days. The month by the Common law is but zwen- 
ty-eight days; and in cafe of a condition for rent, the 
month Shall be computed at twenty-eight days; fo in the 
cafe of inrolment of deeds, and generally in aļl cafes 
where a ftatute fpeaks of months: But where the flatute 
accounteth by the year, half year, or quarter of a year, 
then it is to be reckoned according to the faleudar. 1 
Int. 135. 6 Rep. 62. Cro. Fac. 167. A twelvemonth, 
in the fingular namber, includes the whole yeay, accord- 
ing to the kalendar: But twelve months, fix months, Sc. 
in the plural number, fhall be accounted after swenty-cight 
days to every month; except in cafe of prefentations tg 
benefices, to avoid lapfe, €c. which fhall be in fix 
kalendar months. 6 Rep, 61. Cro. Fac. 141, Andif an 
agreement is to pay 505. for the intereft of 100 /. at the 
end of fix months, it is faid the computation muit be by 
kalendar months; becaufe if it was by lunar months, the 
intereft would exceed the rate allowed by the itatute, 
Wood's Inf. 433 ; 

Montrole, A duty'of two-pennies Scots upon beer there, 
6 Geo.t. c. 7e 7 Gea 2. 
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Monument, An heir may bring an aétion againft one 
that injures the monument, &c. of his anceftor: and the 
coffin and fhroud of a deceafed perfon belong to the exe- 
cutors or adminiftrators ; but the dead body belongeth to 
none. 3 In/?.202,-203. See Black. Com. 2 V. 428. 

990026, In the [fe of Man, who fummon the courts 
for the feveral /headings, are the lords bailiffs, called by 
that name; and every moor has the like office with our 
bailiff of the hundred. King’s De/crip. Ifle of Man, 

Moot, (From the Sax. Motian, placitare, to treat or 
handle) Is aterm well underftood in the Janus of Court, 
and fignifies the exercife or arguing of cafes which young 
barrifters and ftudents perform at certain times, the better 
to enable them for the practice and defence of clients 
caufes. The place where moot-cafes were argued, was 
anciently called the Moot-hall: And in the Inus of Court 
there is a bailiff of the moot yearly chofen by the benchers, 
to appoint the mootmen for the Inns of Chancery ; and keep 
accounts of the performances of exercifes, both there and 
in the houfe. ` Orig. Furidicial. 212. 

Mosta canum, A pack of dogs. Cowell. 

MYootmen, Thofe who argue the reader’s cafes, called 
moot-cafes, in the Inns of Chancery, in the term-time, and 
in vacations, 

Moza, A moor, or barren and unprofitable ground, de- 
rived from the Sax. mor, fignifying alfo marfhland. Moz. 
Ang.Tom.2, pag. 50. 1 Inf: 5. Alfo a heath. Item 
de pannagio, herbagio, Se. JF de omnibus exitibus bofcorum, 
morarum, ée. bleta, lib. 2. cap. 71. 

Woa mufa, A watery or boggy moor; and fuch in 
Lancafpire they call mofès; morofa is ufed in the fame 
fenfe. Mon. Ang. Tom. 2. pag: 306. 

Dozatur in iege, Is the fame with demoratur, and fig- 

nifies as much as be demurs ; becaufe the party goes not 
forward in pleading, buts refts or abides upon the judg- 
ment of the court in a certain point, as to the fufficiency 
in law of the declaration or plea of the adverfe party, 
who deliberate and take time to argue and advife there- 
upon, and then determine it. Co. Lit, 71. See Demur- 
rer. 

Mortum, A fort of brown cloth, with which caps 
were formerly made. Mat. Parif. Anno 1258. 

Mozgangina, (from the Sax. morgen, the morning, 
and gifan, to give,) The gift on the wedding-day. Sž 
Sponfa virum fuum Jupervixerit, dotem ÅS maritationem fuam, 
cartarum infirumentis, vel teftium exhibitionibus ei traditam, 
perpetualiter habeat S morganginam fuam. LL, Hen. 1. 
cap. 70, ô. e. her dower. In fome books ’tis writ zor- 


ganegiba. In Leg. Cañuti apud Brompton tis writ mcr- 
gagifa, cap. 99- In Leg. H. 1. cap. 11 & 70, "tis mor- 
gangiva. It fignifies literally donum matutinale ; and it is 


what we now call dowry money, or that gift the hufband 
prefents to his wife on the wedding-day, from the Saxon 
morgen, aurora, and givan, dare; and was ufually the 
fourth part of his perfonal eftate ; not here, but amongft 
the Lombards. Du Cange. Cowell. 

Moriam, Is allone in fignification with the French mø- 
rior, i, e. caffis, a head-piece, and that féems to be derived 
from the Italian morione. Stat. 4 & 5 P. & M. cap. 2. 
now called a pot. 

Moina, Murrain; an infe&tious diftemper in cattle. 
Morina alfo fignifies the wool of fick fheep, and thofe 
dead with the murrain, Fleta, lib. 2. c. 79. par. 6. 

Moling, or Wertling, Signifies that «vool which is 
taken from the fkin of dead fheep, whether being killed or 
dying ofthe rot. 4 Ed: 4. c. 2% 3. 27 BH. 6.¢.2: 3 


Fac. 1. ¢c. 18. 14 Car. 2. c. 88. Mide Shorling. 

Mozofus, See Mora. In viis SF femitis per vallem 
quandam morofam & agusfam. Monatt. 1. tom. pag. 
648. 


Mozfeltum tervac, A {mall parcel or bit of land.— 
Et unum morfeilum terre juxta horreum fuum. Charta 
ir He 3. par. fol. m. 33. 

Morfclius triat, A- fmall parcel of land. 
Parif. pag. 438. and Mon. Angl. 2 tom. pag. 82. 

Aortarium, A light or taper fet in charches to burn 
over the graves or fhrines of the dead.— — Tenet duas acras 
terrae, &c. ad inveniendum unum mortarigm ardentem in ec- 
clefia de Chepin, Farindon. Confuetud, Dom. Farendon, 
MSs. fol. 48. 
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APort-danceftor, A writ now: feldom ufed, mentioned 


in the ftatutes 53 H. 3. & 6 Ed. i. 
danceftor, and Black. Com, 3 V. 185. 

Mortgage, (Mortgagium, vel mortuum vadium,) Is 
com pounded of two French words, viz. mort, i. €. mors, 


See Affife of Mort 


and gage, i. pignus, and fignifies a pawn of land or tenez 


ment, or any thing immoveable, laid or bound for money 


borrowed, to be the creditor’s for ever, if the money be . 


not paid at the day agreed upon ; and the creditor holding 
land and tenement upon this bargain, is called tenant -søm 
in mortgage. Of this we read in the Grand Cuffumary 
of Normandy, cap. 113. which fee. Glanvill likewife, 
lib. 10. cap, 6. defineth it thus; Mortuum vadium dicitur 
illud, cujus fru@us vel redditus interim percepti in nulla fe 
acquietant. So that itis called a dead gage, becaufe what- 
foever profit it yieldeth, yet it redeemeth not itfelf by 
yielding fuch profit, except the whole fum borrowed be 
paid at the day. See Skene de verb. fignif. verbo mortgage. 
He who pledgeth this pawn or gage, is called she mort- 
gagor, and he who taketh it the mortgagee, Weft. Symbol, 

part. 2. tit. Fines, fe@.145. This, if it contain exceflive 


ufury, is forbidden by 37 H. 8. cap. 9. But’tis called 


mortgage, becaufe, if the money is not paid at the day, 
the land moritur to the debtor, and is forfeited to the cre- 
ditor, “Cowell. i 


. Of the original and Jeveral kinds of mortgages. 

2. What Jfhall be deemed a mortgage, or an efate rea 
deemable; and of the difina interefis of mortgagor and 
mortgagee. 

3. Of the equity of redemption and foreclofures and f 
the manner of redeeming and foreclofing. 


Of the original and feveral kinds of mortgages. 
The notion of mortgaging and redemption feems to be 
of Jewith extraétion, and from them derived to the 


Greeks and Romans; the plan. of the Mofaick law con- 


ftitutes a juft and equal agrarian, that ‘the lands may 
continue in the fame tribes and families, and the people. 
might not be diverted by any.exotick aéts and inventions 
from the exercife of agriculture, in which innocent em- 
ployment they were to be continually educated ; there- 
fore whoever were compelled by want to fell, could trans- 
fer no eftate in the lands, farther than to the next ge- 
neral jubilee, which returned once in 50 years; where- 
fore they computed till the jubilee, that according to the. 
diftance from thence, fuch was the intereft that could be 
transferred to the buyer; but the vendor had power at 
any time to redeem, paying the value of the lands to the 
jubilee; but tho” he did not redeem it at the year of j ju- 
bilee, yet the lands came back again free to the vendor 
and his heirs. Cumeus 11, 12- 

But our notion of mortgaging and redemption feems to 
have come more immediately from the Civil law, there- 
fore it will be neceffary herein to confider the diftin@ions 
in that law between pledges and things Aypothecated. 
Tuftin. 592. 

The pignus, or pledge was, when any thing was obliged 
for money lent, and rhe poffeffion paffed to the creditors 

The Aypotheca was, when the thing was obliged for 
money lent, and the pofleflion remained with the debtor. 
Now in cafe of goods pignorated, the creditor was obliged 
to the fame diligence in keeping them, as he ufed about 
his own; fo that if the goods were loft by the negligence 
of the creditor, an aétion lay as for a depofit; for the 
property being transferred to the creditor for a particular 
purpofe, he was to keep them as his own. See Bailment, 
Alfo fee the cafe of Coggs and Bernard, 2 L. Ray. 909, 
te. where the cafe of bażlment, is very fully and learned- 
ly handled, and its feveral fpecies fhewn in a very Jui 
cious manner, 

If the debtor did not redeem the thing pledged, the 
creditor was to foreclofe the redemption of the debtor; 
and if the money was not paid, the creditor had his adio 
pignoritia, or hypothecariay which, when he had purfued, 
and obtained fentence thereon, he might fell as his own 
property; but there was this difference between the adie 
pignoritia and kypothecaria; that the aio pignoritia was 
only againft the perfon of the debtor to foreclofe him, be- 


caufe the pignus was already in the pofleffion of the credi- 


‘tor; 

















‘tor; but the adtio hypothecaria was tam in rem, quam in| 
perfonam, and was given ad pignus profequendum, contra 
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quemcungue poffejorem; becaufe herein the creditor had not 
the poffeilion of the pledge, but it remained to the debtor ; 
and ’till fentence was obtained in thefe actions, the cre- 


-ditor could not obtain the property of the pledge; and if 


the money was paid before fentence, the pledge was fub- 


. je& to redemption; and where the fame thing was pledged 


to feveral, thofe were faid to be: potiores in pignore, to. 
-whom the things were firt hypothecated. Digeft. lid. 20. 
tit, 6. Corvin. 269, 270, 271. 

If the money was tendered or paid to the creditor, the 
contrat of pignoration was diffolved, and the debtor 
might have the pledge back, as a thing lent; which 


-feems to have introduced the notion among us’ of the 


debtor’s right to redemption, and with them the, ufucap- 
‘tion, or'the right of prefcription, did not extinguith the 
-pledge, unlefs a. ranger had held it for thirty years, or 
the ay had held it for 40 years. , Digeft. lib. 20. 
tit. 6. 

` In the feudal law the rule was, Feudalia, invito domino, 
aut agnatis, non rette fubjiciuntur hypothece, quamvis fructus 
pole efe recepium eff ; and the reaton of this rule was, be- 


-caufe the feud was filled with a tenant from the lord’s 


original bounty, on whom he depended for his perfonal 
fervice in war and peace; therefore the feudary could 
„not obtrude a tenant on him without his leave, who might 
be lefs capable of thofe fervices; therefore as the te- 
nant could not originally alien without licence, fo he could 
“not mortgage. Corvin, 268. 

_ But when a licence of alienation was given about the 
time of Hen. 3. and it became a maxim in law, that the 
purity of a fee-fimple imported a power of difpofing of it 
asthe owner pleafed; there were two ways of mortgaging 
lands introduced, which Zizzleton diftinguifhes by the 
names of vadium vivum and wadium: mortuum..9 H, 3. 
"420, TIBA i 

The vadium vivum is, where a man borrows. 100/, of 
‘another, and makes an eftate of lands to him, ’till he 
hath received the faid fum of the iffues and profits of the 
‘lands ; and itis called wadium vivum, becaufe neither the 
‘money nor the land dieth; for the lands are conftantly 
paying off the money, and the lands are not left as a dead 
pledge, in cafe the money be not paid. This feems to 
‘be the ancient way of pledging lands; for they held, that 
lands could not be hypothecated; therefore they ufed to 
fubjett the u/ufruaus, which continued originally during 
the life of the feudary; but when there was a free liberty 
given of alienation, then the feudary could pledge the 
‘ufufrufus of the land at pleafure; but becaufe by this 
way of pledging, the lender received his money by degrees, 
and in {mall parcels, which was very troublefome; and 
thofe that lend money to ufury, are generally willing to 
receive the whole in a grofs fum ; therefore this way 
of pledging is now out of ufe. Co. Lit. 205. See Madd. 
Formul. 136. 

‘The vadium mortuum is fo called by Littleton, becaute 
it is doubtful, whether the feoffor will pay the money at 
the day limited or not; and if he donot pay, then the 
Jand, which is but in pledge upon condition, for the pay- 
ment of the money, is taken trom him for ever, and fo 
dead to him; and if he do pay it, then the pledge is 
dead to the tenant of the land. Lit. fe. 332. Co. 
‘Lit. 205. But vide Divifion 3. 


__ OF thefe mortgages there are again two forts; rft, Of 
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the freehold and inheritance; and zdly, Of terms for 
years. Maddox 318, 319. 

ft, Of the freehold and inheritance, and here the an- 
cient way was to make a charter of feoflment, on con- 
dition, that if the feoffor or his heirs paid the fum to the 
feofiee or his heirs, he fhould re-enter and re-poffefs ; and 
fometimes the condition was contained in the charter of 
feoffment, and fometimes it was defeazanced by another 
charter, as may be feen-in the old forms. Maddox 318, 
By 2 . 
i For as a man might annex a condition to his feoff- 
ment, for cujus eff dare, ejus eft difponere, fo he might 
annex a condition by another deed, bearing date, and 
executed at the Jame time; for being executed at the 


fame time, it is really but one and the fame difpofition, 
que incontinenti fiunt ineffe videntur z: but a defeazance or 
condition annexed after the feoffment executed comes too 
late ; becaufe the livery coram paribus attefting the infeu- 
dation, in which there is no condition, the tenant muft 
hold the land according tojthe tenure of the inveftiture ; 
but rents, annuities or warranties that are things execu- 
tory, may be defeated by defeafances made at the time of 
their creation, or any time after; becaufe there is not 
any neceflity of the notoriety of livery to make an invetti- 
ture; therefore being created by deed only, they may 
be defeated or deftroyed by deed alone. Co. Lit. 226, 
227. 
Thefe forts of conveyances were fubject to thefe incon- 
veniencies ;. that if the money: were not paid at the day, 
fo that the eftate became abfolute, the eftate was thence- 
forth fubje& to the dower of the feoffee, and-all other 
his real.charges and incumbrances; for tho’ if the 
feoffor performed the condition, then he might re-enter, 
and re-poflefs himfelf in his former eftate, and confe- 
quently was in above all the charges and incumbrances of 
the feoffee; yetif he did not literally perform the condi- 
tion by payment of the money at the day, then the 
eftate was /egally fubjeé& to the charges and incumbrances 
of the feofiee, tho’ the money was afterwards paid, 
and the efate reconveyed to the feoffee. Jb, 221, 222. 

But the courts of equity, as they grew in power, have 
fet this matter right, and have maintained the right of 
redemption, not only againft tenant in dower, and the 
perfons who come in under the feoffee, but even againft 
the tenant by the curtefy, and lord by efcheat, that 
are in the off; becaufe the payment of the money 
doth, in the confideration of equity, put the feoffor iz 
flatu quo, fince the lands were originally only a pledge 
for the money lent. Hard. 465. ; 

As to mortgages by way of creating terms, this was 
formerly by way of demife and re-demife. As for ex- 
ample; .4. borrowed money of B. thereupon 4. would 
demife the lands to B. for a term of 500, &c. years 
abfolutely, with common covenants againft incum- 
brances, and for farther affurance, and then B.. would 
the day after re-demife to 4. for 499 years, with con- 
dition, to be void on non-payment of the money at the 
day to come; this manner of mortgaging came in af- 
ter the 21 H. 8. for falfifying recoveries, when there 
was a fixed intereft fettled in terms for years; and was 
efteemed beft for the mortgagor, to avoid all manner 
of pretenfion from the incumbrances and dower of the 
feoffee in mortgage; aud was reputed beft for the 
mortgagee, to avoid the wardfhip and feudal duties of the 
tenure, and was only inconvenient. in this; that if the 
Jecond deed were lofi, there appeared to be an abjolute 
term inthe mortgagee. 3 New Abr. 633. 

And this is now the common method, wiz. by a de- 
mife of the land for a term, under a condition to be void 
on the payment cf the mortgage money and interef?; and 
a covenant is inferted at the end of fuch deeds, that 
till the default fhall be made in the payment of the 
money, that the mortgagor fhall receive the rents, iffues 
and profits without account. 3 New Abr. 633. 

This has been ruled to createa tenancy at will to the 
mortgagor; but if the mortgagor dies, the tenancy at 
will is determined till there is a receipt of intereft from 
the heir; which feems to make him alfo tenant at will to 
the mortgagee. Raym. 147. 

But now the laft and bet improvement of mort- 
gages feems to be, that in the mortgage deed of a term 
for years, or in the aflignment thereof, the mortgagor 
fhould covenant for himfelf and his heirs, that if default 
be made in the payment of the money at the day, that 
then he and his heirs will, at the cofts of the mortgagee 
and his heirs, convey the freehold and inheritance of the 
mortgaged lands to the mortgagee and his heirs, or to 
fuch perfon or perfons (to prevent merger of the term) 
as he or they fhall direct and appoint; for the reverfion, 
after a term of 50 or 100 years, being little worth, and 
yet the mortgagee for want thereof continuing but a ter- 
mor, and fubject to forfeiture, fc. and not capable of 
the privileges of a frecholder ; therefore where the mort- 


gagor 
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gagor cannot redeem the land, ’tis but reafonable the 
mortgagee fhould have the whole intereft and inheri- 
tance of it, to difpofe of as abfoluteowner. 3 New Abr. 


633. 


2. What fhall be deemed a mortgage, or an eftate re- 
deemable; and of the diftind interefts of mortgagor and mort- 
ZILELE 

Herein we may obferve in general, that whatever claufes 
or covenants there are in a conveyance, tho’ they feem 
to import an abfolute difpofition or conditional purchafe; 
yet, if upon the whole, it appears to have been the in- 
tention of the parties, that fuch conveyance fhould only 
be a mortgage, or pafs an eftate redeemable, a court of 
equity will always conftrue it fo. 1 Vern. 183, 268, 


4. 

As where the condition of a mortgage is, that the 
mortgagor fhould redeem during his life, or that the 
mortgagor, and the heirs of his body, fhould redeem, yet 
equity will admit the general heir of fuch mortgagor to 
a redemption ; becaufe this can be no purchafe, fince 
there is a claufe of redemption; and when the land was 
originally only a pledge for money, if the principal and 
intereit be offered, the land is free; and it would be 
very hard, that it fhould be in the power of the fcrive- 
ner, or griping ufurer, by fuch impertinent reltrictions, 
to elude the juftice of the court. 1 Vern. 33, 190. 2 
Chan. Ca.147. S.C. Howard ver. Harris. 

But if a man borrows money of his brother, and agrees 
to make him a mortgage, and that if he has no iffue 
male, his brother fhould have the land; fuch an agree- 
ment made out by proof, will be decreed in equity. 1 
Vern. 193. per North Lord Keeper. 

A. in confideration of 1000/. made an abfolute con- 
veyance to B. of the reverfion of certain lands after two 
lives, which, at that time, were worth little more ; and 
by another deed of the fame date, the lands are made re- 
deemable any time during the life of the grantor only, 
on payment of 1000 /. and intereft ; .4. died, not having 
paid the money; and it was held by Lord K. Notting- 
bam, that his heir might redeem, notwithftanding this re- 
ftriétive claufe, and that it was a rule, once a mortgage, 
and always a mortgage, and that B. might have compel- 
led 4. to redeem in his life-time, or have foreclofed him ; 
but on a re-hearing, Lord North reverfed the decree on 
the circumftance of this cafe; for it appeared by proof, 
that 4. had a kindnefs for B. and that he married his 
kinfwoman, which made it in the nature of a marriage 
fettlement; he likewife held, that B. could not have 
compelled 4. to redeem during his life, which made it 
the more ftrong. 1 Vern. 7, 214, 232. Newcomb. ver. 
Bonham. 2 Vent. 364. S. C. where it is faid, that Lord 
North’s decree was affirmed in the houfe of Lords. 

If 4. mortgage lands to B. worth 15 l. per annum, for 
fecuring 200/. and at the fame time B. enters into a bond 
conditioned, that if the 200/. and intereft is not paid with- 
in a year, then he to pay 4. his executors or admi- 
niftrators, the further fum of 78/. in full for the purchafe 
of the premiffes, éc. and 4. dies within the year, and 
the money is paid the next day after, the mortgage is for- 
feited to his adminiftrator; yet Æ’s heir may redeem, 
paying the zoo/. and likewife the 78/. that was paid 
to the admjniftretor. 1 Vern. 488. Willet ver. Winnel, 

So where 4. for 550/. made an abfolute affignment of 
a church leafe for three lives to B. and B. by writing 
under his hand agreed, that if 4. paid 600/. at the end 
of the year, B. wonld convey; B. died, leaving C. his 
fon and heir; two of the lives died, and the leafe 
was twice renewed by C. and his father; and tho’ it 
was near twenty years fince the conveyance was made, 
yet the Mafter of the Rolls decreed a redemption on 
payment of 550/. and the two fines. 2 Vern. 84. Man- 
love v. Ball. 

A. Jends money to B. to carry on certain buildings, 
and takes a mortgage from him to fecure i600/. with 
intereft ; and by another deed executed at the fame time, 
takes a covenant from B. that he fhould convey to 
him, if he thought fit, ground-rents to the value of 
16ọ0/, at the rate of zo years purchafe ; and on a bill 
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brought to redeem, the Mafter of the Rolls decreed a 





redemption on payment of principal, intereft and cofts, ` 


without regard to that agreement, but fet afide the fame 
as uncon{cionable ; for a man fhall not have intereft for 
his money, and a collateral advantage befides for the loan 


of it, or clog the redemption with any bye-agreement. 


2 Vern, 520. Jennings v. Ward. 

But tho’ thefe and fuch like reftrictions are relieved 
againft, to make them anfwer the primary intention of 
the parties; yet if Æ, on a mortgage, lends money at 5 1. 
per cent. but agrees in the deed, that if the money were 
paid within three months after it became due, that he 
would accept of 4/. per cent. and the mortgagor neglects 
to pay the intereft within the time, equity will not re- 
lieve him, but he muft pay 5/. per cent. for tho’ the 
court relieves againft unreafonable penalties, yet this is 


not fo, for the mortgagee might have refufed tolend his 


money under ç /. per cent. Preced. Chan. 160, Jory v. 
Cox) APAW. 6x92 bebe” 
So if the mortgagee devifes, that the mortgagor fhould 


be remitted part of his mortgage money, provided he 


pays the principal and intereft within three days after his 
deceafe ; if the condition be not performed, the remit- 
tance is loft; becaufe being a voluntary bounty, and not 
ex debito juftitie, the party mutt take it as it is limited, — 
for cujus eft dare, ejus eft difponere; and the court cannot 
relieve in this cafe after the day. 1 Chan. Ca, 52. i 
But where in a mortgage there wasa provifo, thatif — 
the intereft was behind fix months, that then the interelt 
fhould be accounted principal, and carry intereft; this 
by Lord Cowper was decreed to be a vain claufe, and of 
no ufe; and he faid, that no precedent had ever carried 
the advance of intereft fo far, and that an agreement 
made at the time of the mortgage, will not be fufficient 


to make future intereft principal; but to make interet 


principal, itis reqnifite that intereft be firt grown due, 
and then an agreement concerning it may make it prin- 
cipal. 2 Salk. 499. 
The mortgagor before forfeiture, and whilft it remains 
uncertain, whether he will perform the condition at the 
time limited or not, hath the legal eftate in him; alfo af- 
ter forfeiture he hath an equity of redemption; fo that 
he is {till confidered as owner and proprietor of the eftate, 
until the equity of redemption be foreclofed; therefore 
may make leafes or any fettlement thereof, which will 
bind his equity of redemption, {tis faid, that a tenant 
in tail of an equity of redemption may devife it for pa, 
ment of debts. 1 Vern. 41. Turner v. Gwim, : 
Therefore if a man mortgages his land, and, (as is 
ufual,) fill continues in poffeffion, and levies a fine, and 
five years pafs, yet the mortgagee is not barred; f@r tho” 
the mortgagee be in reality out of poffeffion, yet when 
that is done by confent of both parties, and the nature 
of the contract requires it fhould be fo while the intereft 
is paid, it is againft the original defign of the con- 
tract, that any act of the mortgagor, (except the payment 
of the money,) fhould deprive the mortgagee of his fecu- 
rity, and is no }efs than fraud, which the law will not 
countenance. 1 Sid. 460. 1 Vent. 82. Carth. 101, 
414. 2 Keb. 522. ie 
And as the mortgagor, being confidered only as tenant 
at will to the mortgagee, cannot, by his att, defeat the 
interet of the mortgagee, otherwife than by payment of 
the mortgage money; fo neither can the mortgagee de- 
feat the mortgagor of his equity of redemption ; there- 
fore if a mortgagee in fee fuffers a recovery, this, even 
at law, fhall not bind the mortgagor’s right of entry, — 
upon performance of the condition ; but if the mortga- 
gor had been a party to the recovery, then his right had 
been bound, not only on account of the recompence in- 
value, but becaufe he is eftopped by the recovery to — 
claim the land againit the recover or his heirs, when 
he was called in before the judgment given to defeat — 


his title, and could not do it. Palm. 135. Cro. Fac 
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a fine, and five years pafs after the proclamations, tho” 


the mortgagee is hereby barred, yet if the mortg:gor 


pays or tenders his money, he has five years to profecute 
his 


So if a mortgagee be diffeiffed, and the diffeifor levies 


> 


k 
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‘money, Plow. 373. a. 


“And as the mortgagor, ’till the equity of redemption | 


be foreclofed, is confidered as owner of the land, it was 
ruled, where a bill for a redemption was brought againft 
a mortgagee in poffeflion, and a decree accordingly, that 


the mortgagee before the account taken, having pre- 


ze point. Preced, Chan. 71. 


{ented to a church that become void, fhould revoke his 
prefentation, and prefent fuch a perfon as the mortgagor 
or his vendee (he having contraéted to fell) fhould ap- 
2 Vern, 4or. 


By the7 W. &F M. cap. 25. it is enacted; “ That no 
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perlon or perfons fhall be allowed to have any vote in 
election of members to ferve in parliament, for or by 
reafon of any trut eftate or mortgage; unlefs fuch truttee 
_ of mortgagee be 1n ACTUAL POSSESSION, or reccipt of 
_ the rents and profits of the fame, but that the mortgagor, 


OF ceflui que truft in poffeffion, fhall and may vote for the 


D 


the 


i!) 
peg p 


fame, notwithitanding fuch mortgage or truft, 

_ And by the 9 Aun. cap. 5. which requires, that knights 

of the fhire ould have 600/. per ann. and every other 
member 300/. per ann. it is enacted, ** That no perfon 

fhall be qualified to fit in the Houfe of Commons, within 

the meaning of the att, dy virtue of any mortgage, whereof 

the equity of redemption is in any other perfon, un- 


_ lefs the mortgagee fhall have been in poffeffion of the mort- 


_ gaged premifles for /ewen years before the time of elec- 
tion, 


ae The condition muft at law be ftrictly performed, other- 


_ wife the mortgagor lofes all benefit of redemption; but 
TE upon a mortgage a tender be made of the money at the 
place, at any time of the day fpecified in the condition, 
the mortgagee refufes, the condition is faved for ever. 


7 Ed. 4. 3. HLO. 12. 224.6, 37.° 47 Ed. 3. 26. 
| Plow. 173. 5 Co 114, Co. Lit. 209. 


“3: Of the equity of redemption and foreclofure’; and of the 
g manner of redeeming and foreclofing. t 


Altho”, after breach of the condition, an abfolute fee- 
fimple is vefted at Common law in the mortgagee ; yet 
aright of redemption being {till inherent in the land, till 
tea of redemption be foreclofed, the fame right 
` fhall defcend to and js inveffed in fuch perfons as have 
_ aright to the land, in cafe there had been no mortgage 
or incumbrance whatfoever; and as an equitable perform- 
ance as effectually defeats the intereft of the mortgagee, as 
legal performance doth at Common law, the condition 
ill hanging over the eftate, till the equity is totally fore- 
clofed; A foundation it hath been held, that a perfon 
who comes in under a voluntary conveyance, may redeem 
a mortgage ; and tho” fuch right of redemption be inherent 
in the land, yet the party claiming the benefit of it, muft 
l not only fet forth fuch right, but alfo fhew that he is the 
perfon intitled to it. Hard. 465. 1 Vern, 182, 193. 
__ As the heir at law is regularly intitled to the benefit of 
redemption, he is alfo intitled to the affiftance of the per- 
fonal eftate of the mortgagor for that purpofe ; according 
to the dorine eftablifhed in the courts of equity, that 
perfinal eftate, in the hands of the executor, fhall be 
employed in gafe. of the heir, by whatever means the heir 
becomes indebted as heir ; for the perfonal eftate having 
_ received the benefit by contracting the debt, and the real 
_ confidered only as a pledge for it; according to the com- 
mon ules Qui fentit commodum Jentire debet EŞ onus, 





Prec, in Chanc. 477. 


= _ And on this foundation it hath been frequently held, | 


man mortgage lands, and covenants to pay the 


Sar dhe 


= money, and dies, the perfonal ejtate of the mortgagor 
= dhall, in favour of the heir, be applied in exoneration of 
the mortgage. 2 Salk. 449. . 

-Alfo it is held by fome opinions, that this benefit fhall 


7 0 to an heres faéus, from a prefamption, that it is the 
_ intention of the teftator, that he fhould have all the pri- 
fileges of the heres natus: and fome even held, that an 
ordinary devifee dhall have this benefit; but as to this 
- Taft point it hath been held otherwife ; and that if a man 
mortgages his land, and devifes it to 7. S. or to 4. for 


$ ses extend to the heir at law, or hæres natus, but 
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hisright, by the fécond faving in the ftatute 4 Hen. 7. | life, the remainder in fee, to B. that there the chargé 
cap. 24. becaufe his title did not accrue till payment of | doth pafs with the eftate, there appearing no intention of 
t 


the teftator, that he fhould have it difcharged. 2 Chan. 
Ca. 84. 1 Vern. 36. T Chan. Ca? 271. 

So if the, mortgagor conveys away the equity of re- 
demption, the purchafer fhall not have the benefit of the’ 
perfonal eftate, bur mult take it cum onere, 2 Salk. 450. 
I Vern. 37. x 

It has likewife been Held, that the heir of the mort- 
gagor fhall have the benefit of the perfonal eftate to pay off 
Ithe mortgage, tho’ there be no covenant in the mortgage~ 
deed for the payment théreof; becaufe the mortgage- 
(money is a debt, whether there be any exprefs covenant 
for the payment of it or not. 2 Salt. 449. 1 Vern. 436. 
Preced. Chan. 61. 3 Preced. 360. 

Bat where a mortgage in fée was made redeemable at 
Mich. 1702, or any other Mich. day following, on fix 
months notice; and there was no covenant for payment 
of the mortgagee money ; it. was held by Lord Chan- 
cellor Cowper, that the mortgagor having devifed his 
perfonal eftate to his wife and daughter, and having du» 
ring his life paid the intereft of the mortgage, the perional 
eftate fhould not be applied int eafe and exoneration‘ of 
the real eftate for the benefit of the heir at law; for, 
being no covenant for paying of the money, there 
was no contraét at all between them, neither exprefs 
nor impliéd ; nor would any action lie againft 
the mortgagor to fubjeét his perfon, to compel him to 
pay this money ;, but this was in nature of a conditional 
purchafe, fubject to be deéfeated on payment by. the 


‘mortgagor, or his heirs, of the fum flipulated between 
‘them, at any Mich. day, at the election of the mort- 


gagor, or his heirs; for here was an everlaffing Jubjiping 
right of redemption, defcendible to the heirs of the mort- 
gagor, which could not be forfeited at law like’ other 


|mortgages; therefore there could be no equity of re- 


demption, or any occafion for the affiftance of this court; 
but the plaintiffs might even at law defeat the convey- 


| ance, by performing the terms and conditions of it; which 


were not limited to any particular time, but might be. 
performed on any Michaelmas day, to the the end of the 
world; and fince there was no covenant or contract, èi- 
ther exprefs or implied, to charge the perfonal éffate of 
the mortgagor, he thought there was no reafon to lay the 
load of this debt upon that which was given to other 
perfons. Preced. Chan. 423. (2 Vern, 701. 

By the Stat. 4 & 5 W.3. cap. 16. it is enacted, 
That if any perfon fhall borrow any money, or for any 
other valuable confideration for the payment thereof vo- 
luntarily . give, acknowledge, permit or f{ufter to be en- 
tered againft him or them, one or more judgment or 
judgments, ftatute or ftatutes, recognizance or recogni- 
zances, to any perfon or perfons, creditor or creditors $ 
and if the faid borrower or borrowers, debtor or debtors, 
fhall afterwards take up or borrow any other fum or fums 
of money of any other perfon or perfons, or for other 
valuable confideration become indebted to fuch perfon or 
perfons, and for fecuring the repayment and difcharge 
thereof fhall mortgage his, her or their lands or tenements, 
or any part thereof, to the /econd or other lender or lenders 
of the faid money, creditor or creditors, or to any other 
perfon or perfons iz truff for or to the ufe of fuch fecond 
or other lender or. lenders, creditor or creditors, and palt 
not give notice to the faid mortgagee or mortgagees, of the 
faid judgment or judgments, ftatute or ftatutes, recog- 
nizance or recognizances, in. writing under his, her or 


| their. hand- or hands, before. the execution of the faid 


mortgage or mortgages; unlefs fuch moftgagor or mort- 
gagors, his, her or their heirs, upon notice to him, her 


| or them given by the mortgagee or mortgagees of the faid 


lands and tenements, his, her or their heirs, executors, 


}adminiftrators or afligns, in writing, under his, her or 
‘their hands and feals, attefted by two or more fufficient 
| witneffes, of any fuch former judgment or judgments, 
‘ftatute or flatutes, recognizance or recognizances, fhall 


within fix months pay off and difcharge the faid judgment 
or judgments, ftatute or ftatutes, recognizance or recog- 


‘nizances, and all interet and charges due thereupon, 


and caufe and procure the fame to be vacated, or dif- 
charged by record ; that then the mortgagor or mort- 
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gagors of the faid lands and tenements, his, her or their 
heirs, executors, adminiftrators or affigns, fhall have no 
benefit or remedy againft the faid mortgagee or mortgagees, 
his, her, or their heirs, executors, adminiftrators or afligns, 
or any of them, in equity or elfewhere, for redemption 
of the faid lands and tenements, or any part thereof; but 
_ the faid mortgagee or mortgagees, his, her or their heirs, 
executors, adminiftrators and affigns, fhall and may hold 
and enjoy the faid lands and tenements for fuch eftate 
and term therein, as were or was granted and fettled to 
the faid mortgagee or mortgagees againft the faid mort- 
gagor or mortgagors, and all perfon and perfons lawfully 
claiming from, byror under him, her or them; freed 
from equity of redemption, and as fully, to all intents 
and purpofes whatfoever, as if the fame had been pur- 
chas’d abfolutely, and without any power or liberty of 
redemption. 

And it is further enaéted, That if any perfon fhall 
mortgage any lands or tenements to any perfon or perfons, 
for fecurity of any money lent, or otherwife accrued or 
become due, or for other valuable confiderations ; and if 
the faid mortgagor or mortgagors fhall again mortgage the 
fame lands or tenements, or any part thereof, to any 
other perfon or perfons for valuable confiderations (the 
faid former mortgage being in force and not difcharged,) 
and fhall not difcover to the faid /econd or other mort- 
gagee or mortgagees, or fome or one of them, the former 
mortgages, or mortgages, in writing under his or their 
hands; that then, and in thefe cafes alfo, the faid mort- 
gagor or mortgagors, his, her or their heirs, executors, 
adminiftrators or affigns, fhall have no relief or equity of 
redemption, again{t the faid fecond or after mortgagee or 
mortgagees, his, her or their heirs, executors, admini- 
itrators or afligns, upon the faid after mortage or mort- 
gages; but fuch mortgagee or mortgagees, his, her or 
their heirs, executors, adminiftrators and affigns, fhall 
and may hold and enjoy fuch more than once mortgaged 
lands and tenements, for fuch eftate and term therein, 
as were or was granted and conveyed by the faid mort- 
gagor or mortgagors, againft him, her or them, his, her 
or their heirs, executors or adminiftrators refpectively, 
freed from equity of redemption, and as fully, to all in- 
tents and purpofes, as if the fame had been an abfolute 
purchafe, and without any power or liberty of redemp- 
tion. Provided always, and be it further enacted by the 
authority aforefaid, That, neverthelefs, if it fo happen 
there be more than one mortgage at the fame time made, 
by any perfon or perfons, to any perfon or perfons, of the 
fame lands and tenements, the feveral late or under mort- 
gagees, his, her or their heirs, executors, adminiftrators 
or affigns, fhall have power to redeem any former mort- 
gage or mortgages, upon payment of the principal debt, 
intereft, and cofts of fuit, to the proper mortgagee or mort- 
gagees, his, her or their heirs, executors, adminiftrators 
or affigns. 

Provided always, That nothing in this a& contained 
fhall be conftrued, deemed or extended to bar any widow 
of any mortgagor of lands or tenenements from her dower 
and right in or to the faid lands, who did not legally join 
with her hufband in fuch mortgage, or otherwife law- 
fully bar or exclude herfelf from fuch her dower or right. 

It hath been held, that if a man mortgages certain 
lands to one man, and mortgages thofe lands with fome 
others to another, tho’ this feems to be a cafe omitted 
out of the above ftatute againft clandeftine mortgages ; 
yet if it appears to be a contrivance to evade it, as if an 
acre or two of land were only added, this will not exempt 
it; alfo a perfon, who will take advantage of the ftatute, 
mult be an hone/t mortgagee; therefore, if a man has ufed 
any fraud or practice in “obtaining a fecond mortgage, he 
he fhall not have the benefit of the ftatute, 2 Vern. 589, 590. 

The methods of redemption and foreclofing being di- 

_ latory, expenfive, and inconvenient, not only to the 
mortgagee but alfo to the mortgagor, the fame feem now 
remedied by the 7 Geo. 2. cap. 20. which enacts, That 
where any action fhall be brought on any bond for the 
payment of the money fecured by fuch mortgage, or per- 
formance of the covenants therein contained ; or where 
any action of ejectment fhall be brought by any mort- 
gagee or mortgagees, his, her or their heirs, executors, 



























































fuch mortgaged lands, tenements or hereditaments; 1 


mortgagee or mortgagees, or in cafe of his, her or their 
refufal, hall bring into court, where fuch ation thall be 
depending, all the principal money and intereft due om 
Juch mortgage, and alfo all fuch cofis as bawe been ex- 
pended in any fuit or duits at law or in equity upon fuch 
mortgage, (fuch money for principal, intereft and cofts, 
to be afcertained and computed by the court where fuch 


fuch mortgagee or mortgagees, or brought i into fuch court, | 
fhall be deemed and taken to be iz full Satisfabion and 
difcharge of Juch mortgage; and the court fhall and may 
difcharge every fuch mortgagor or defendant of and from | 
the fame accordingly ; and fhall and may, by rule or 
rules of the fame court, compel fuch mortgagee or mort- 
gagees, at the cofts and charges of fuch mortgagor or 
mortgagors, to align, furrender or re-convey fuch morte 
gaged lands, tenements and hereditaments, and fuch eftate 
and intereft, as fuch mortgagee or mortgagees have or 
hath therein, and deliver up all deeds, evidences and 
writings in his, her or their cuftody, relating to the title 
of fuch mortgaged lands, tenements and ar ae 
to fuch mortgagor or mortgagors, who fhall have | 

or brought fuch monies into court, his, her or ti a 
heirs, executors or adminiftrators, or to fuch other perfon 
or perfons as he, fhe or they fhall for that purpofe, nomi- 
nate or appoint. 

By fð. 2. it is further enatted, That where any? 
bill fe bills, fuit or fuits fhall be ‘leds commenced or 
brought, in any of his Majefty’s courts of equity in 
that part of Great Britain called England, by any 
perlon or perfons having or claiming any efate, right 
or intereft in any lands, tenements or hereditaments, 
der or by virtue of any mortgage or mortgages the 
to compel the defendant or defendants in fuch fuit í 
fuits, (having or claiming a right to redeem the fam 
to pay the plaintiff or plaintiffs in fuch fuit or fuits, 
principal money and intereft due on any fucl mort 
together with any fum or fums of money due on | 
cumbrance or fpecialty, charged or chargeable on it y 
equity of redemption thereof ; and in default of p pay nt 
thereof, to foreclofe fuch defendant or defendants j 
her or their right of equity of redeeming fuch m 
lands, tenements or hereditaments ; and upon his 
their admitting the right and title of che plain or 
plaintiffs in fuch fuit, fuch court and courts We 
and fhall, at any time or times before fuch fuit 
fhall be brought to hearing, make fuch i 
therein, as fuch court or courts might or could have 


























brought to hearing before fuch court or courts; and all 
parties to fuch fuit or fuits fhall be bound by fuch order 
decree fo 'made,. to all intents and purpofes, as if fi 
order or decree had been made by fuch coui 
fubfequent to the hearing of fuch caufe or fu 
ufage to the contrary thereof in any wife no 
ing. 
Provided always, That this a&, or any thin 
contained, fhall not extend to any cafe, where 
fon or perfons, againft whom the redemption is or 
be prayed, fhall (by writing under his, her or their 
| hands, or the hand of his, her or their attorney, agent or 
folicitor, to be delivered before the money fhall be broug ght 
into fuch, court at law to the attorney or folicitor 
the other fide) infift either that the party praying a 
demption has not a right to redeem, or that the pre 
are chargeable with other or different principal fum 
what appear on the face of the mortgage, or 
admitted on the other fide ; nor to any caufe where tl 
right of redemption to the mortgaged lands and pre 
in queftion, in any caufe or fuit, fhall be controverte 


the perfon or perfons having right to redeem luch morte 
gaged lands, tenements or hereditaments, and who fall 
appear and become defendant or defendants in fuch action, 
hall, at any time pending Juch acion, pay unto fuch 


action is or fhall be depending,) the monies fo paid to 


ave mad 
therein, in cafe fuch fuit or caufe had been "regde i 





adminiftrators or affigns, for the recovery of the poffefkon — 
of any mortgaged lands, tenements or hereditaments, and 
no fuit Joall be then depending in any of his Majety’s 
courts of equity, in that part of Great Britain called 
England, for or touching the foreclofing or die a 


= 





_ without obtaining Licences in mortmain, 


he 


land is holden, may enter into lands fo aliened. 





or queftioned, by or between different defendants in the 
fame caufe or fuit; nor fhall be any prejudice to any 


fubfequent mortgagee or mortgagees, or fubfequent in- 
cumbrancer; any thing in this a& to the contrary thereof 


= in any wife notwithftanding. 


We have been very full under this head, as it is a title 
of great ufe. 
For more learning on this fubjed, Jee 3 New Abr. and 
15 Vin. Abr. sit. Mortgage. 
- DMoztgagoz, Is he who mortgages or pawns the lands ; 
and he to whom the mortgage is made is called the mort- 


agee. 
Ea Dorth, Murder; Sax. morth, death. Morthlaga, a 
murderer or manflayer. Morth-lage, homicide or mur- 
der, €&c. 

Moztitibus, Dead of the rot, applied to fheep and 
lambs, Mon. 2 tom. p. 114. 
— Mortmain, (manus, mortua, compounded of two 
French words, mort. i. e. mors, EF maine, i.e, manus) Signi- 
fies an alienation of lands and tenements to, any guild, 
‘corporation or fraternity, and their fucceffors, as bifhops, 
parfons, vicars, ĉc. which may not be done without 
the King’s licence, and the lord of the manor, or of the 
King alone, if it be immediately holden of him. The 
reafon of the name may be deduced from hence, becaufe 
the fervices, and other profits due, for fuch lands as ef- 
cheats, ce, fhould not without fuch licence come,into a 
dead hand, or into fuch a hand as it were dead, and fo 


_ dedicated unto God, or pious ufes, as to be abftractedly 


different from other lands, tenements or hereditaments, 
and is never to revert to the donor, or any temporal or 
common ufe. Magna Charta, cap. 36. and 7 Ed. 1. 
commonly called The /fatute of mortmain, and 18 Ed, 3. 
cap. 3. and 15 Rich. 2. cap. 5. Polydore Virgil, in the 
feventeenth book of his Chronicles, mentions this law, 


_and gives this reafon of the name, Ez legem hanc manum 


mortuam vocarunt, quod res femel date collegiis facerdotum, 
non utique rurfus venderentur velut mortue, hoc eft, ufui alio- 
rum mortalium in perpetuum adeptæ effent. Lex diligenter 
Jeruatur, fic ut oihil pofèfionum ordini facerdotali a quo- 
quam detur, nifi regis permifiz: but the fore-mentioned 
ftatutes are in fome manner abridged by 39 Eliz. cap. 5. 
by which the gift of lands, &c. to hofpitals is permitted, 
Hottoman, in 
his Commentaries De werbis Feudalibus, verbo Manus 
mortua, hath thefe words; Manus mortua locatio efl, que 
wfurpatur de iis, quorum poffeffio (ut ita dicam) immortalis 
efi, quia nunquam heredem babere definunt: Qua de caufa 
res nunquam ad priorem dominum revertitur, nam manus 
pro pofeffione dicitur mortua per antiphrafin pro immortali, 
‘Gc. Petrus Belluga in fpeculo Principum, fol. 76. Jus 
amortizationis ef? licentia capiendi ad manum mortuam: To 


the fame effect read Cafan. de Confuet. Burgund. p. 348, 


387, 1183, 1185, 1201, &c. Skene de verb. Signif. 
faith, Dimittere terras ad manum mortuam eft idem at- 
que dimittere ad multitudinem five univerfitatem, que nun- 
m moritur, idque per antiphrafin, feu a contrario fenfu, 
caufe commonalties never die. Cowell. 

illiam the Conqueror, demanding the caufe why 
conquered the realm by one battle, which the 
Danes could not do by many; Frederick, abbot of St. 
Alban’s, anfwered, that the reafon was, becaufe the land 
-which was the maintenance of martial men, was given and 
converted to pious imployments, and for the maintenance of 








. boly votaries ; To which the Conqueror faid, that if the 


clergy be fo ftrong, that the realm is infeebled of men for 
war, and fubje& by it to foreign invafion, he would aid 
it. Therefore he took away many of the revenues of the 
abbot, and of others alfo. Speed. 418. b. 

_ *Tis proper here to obferve, that becaufe the Lords 
‘had nothing from the alienees; for by alienation in 
_mortmain they loft their efcheats, and many fervices which 
‘were heretofore due to them, as bodies politick never 


die, nor can perform perfonal fervice, commit treafon or 


felony, &c. This occafioned the ftatutes of mortmain, 
by virtue whereof the King, or other Lord of whom the 
1 Inf. 
The foundation of all the ftatutes of 
By the 9 H. 3. c. 36. it 


BARAI., 75. 


‘mortmain was Magna Charta. 


it declared, ** Thatt fhall not be lawful for any to give : 


Ais lands to any religious houfe, and to take the Jame land 
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again to hold of the Jame houfe, Ee. upon pain that the ' 
gift fhall be void, and the land hall accrue to the lord of 
of the fee.” This ftatute is interpreted to extend to 
lands, which a religious houfe kept in their own hands, 
tho’ they gave them not back again to hold of the fame 
houfe. 2 Inf. 75. 

But ecclefiaftical perfons found means to creep out of 
the ftatute, by purchafing lands holden of themfelves, or 
by making leafes for a long term of years, Sc. wherefore 
by 7 Ed. 1. commonly called the Statute of Mortmain, 
or de Religiofis, no perfons religious, or others whatfo~ 
ever, fhall buy or fell any lands or tenements, or under 
the colour of any gift or leafe, or by reafon of any other 
title, receive the fame, or by any other craft fhall ap- 
propriate lands in any wife to come into mortmain, om 
pain of forfeiture; and within a year after the alienation, 
the lord of the fee may enter; and if he do not, ther 
the next immediate lord, from time to time may enter 
in half a year; and for default of all the lords entring, 
the King fhall have the lands fo alienated for ever, and 
may enfeoff others by certain fervices, &c. 

As this ftatute extended only to gifts, alienations, &¢.’ 
made between ecclefiafticks and others, they found out 
an evafion alfo of this ftatute ; for pretending a title to ` 
the land, which they meant to gain, they brought æ 
feigned aclion againft the tenant of the land, and he by 
confent and collufion was to make default, and there- 
upon they recovered the land, and entered by judgment 
of law: fo that the Stat. Weffm. 2. 13 Ed. 1. :c. 32. was 
thought neceffary ; by which it is to be inquired by the 
country whether the demandant had a juft title to the land $ 
and if fo, then he fhall recover feifin ; but if otherwife, 
the lord of the fee fhall enter, &c. And by 34 Ed. 1. 
Lands fhall not be alienated in mortmain, where there are 
mean lords, without their confent declared under hand 
and feal; nor fhall any thing pafs where the donor referves 
nothing to himfelf. 

Notwitftanding all thefe ftatutes, ecclefiaftical perfons 
(not being able to get lands, by purchafe, gift, leafe, or 
recovery) procured lands to be conveyed by feoffment, or 
in other manners to divers perfons and their heirs, to the 
ufe of them and their Juccefors, whereby they took the 
profits. 2 Inf. 75. To bar this, the Stat. 15 R. 2. ce 
5. was made, which ftatute enacts, ‘“‘ That no feoffment, 
&c. of any lands and tenements, advowfons or other pof- 
feflions, zo the ufe of any Jpiritual perfons, or whereof they 
fhall take the profits, fhall be made without licence of the 
King, and of the Lords, &c. upon pain of forfeiture.” 
And by 23 H. 8. c. 10. againft fuperftitious ufes, for- 
feitures, fines, recoveries, grants, devifes, £c. of lands, 
in truft to the ufe of any parifh church, or to have per- 
petual od:ts, or a continual fervice of a prieft for ever, 
or for fixty years, &c. to the prejudice of the King and 
other lords, as in cafe of lands alienated in mortmain, fhall 
be void: tho’ this laft aét extends not to corporations, 
where there is a cuftom to devife lands in mortmain; as in 
London, a freeman that pays fcot and lot, may devife all 
his lands in the city in mortmain, without licence. 1 
Roll. Abr. 556. 

And notwithftanding this, or any of the ftatutes, 
any man at this day may give lands, tenements, tc. to 
any perfons and their heirs, for finding a preacher, main- 
tenance of a {chool, reparation of churches, relief of 
the poor, &c. or for any like charitable ufes: tho’ it 
is good policy on every fuch eftate to referve a /mall rent 
to the feoffor and his heirs, when the feoffees fhall be 
feifed to their own ufe, and not tothe ufe of the feoffor; 
or if a confideration of a {mall fum be expteffed, the 23 
H. 8. cannot by any pretence make void the ufe. 1 Reg. 
24. 11 Rep. 70. Wood's Infl. 303. f 

By the Stat. 39 Eliz. cap. 5.. The gift of lands, &r. to 
hofpitals is permitted without obtaining licences of mort- 
main. Owners of impropriations may annex them to the 
parfonage or vicarage where they lie, or fettle them in 
truft for the curates, where the parfonage is impropriate, 
and no vicarage endowed, without licence of mortmain : 
and if the fettled maintenance of any benefice with cure 
fhall not amount to 100/, per annum, the incumbent may 
purchafe to him and his fucceffors, &c. without licence 
in mortmain. 17 Cer. 2. c. 7. By antient ftatutes, the 

King’s 


MOR 


King’s licence may be had for authorizing of lands, and 
the writ of ad quod damnum is to iffue out of Chancery to 
inquire concerning the fame. 27 £d.1./2.2. Prelates, 
clerks, €¥c. fhall not be impeached for purchafing lands in 
mortmain, on producing the King’s charter of licence. 18 £. 
3. ft. 3. ¢. 3. And it is declared lawful for the King to grant 
to any perfon, body politick or corporate, their heirs and 
fucceffors, licence to alien in mortmain; and purchafe 
and hold in mortmain in perpetuity, éc. without in- 
curring any forfeiture, by Stat. 7 F 8 W. 3. ¢. 37- 

A grant of an advowfon in fee, or an appropriation of 
an advowfon, hath been adjudged a mortmain; but an 
appropriation of tithes, which are things meerly fpiritual, 
or a grant of an annuity, that chargeth the perfon only, 
cannot be mortmain, to be forfeited. 1 Inf. 2, 304. 2 
Inf. 361. 5 Rep. 56. 9 Rep. 96. A late ftatute has 
ordained, that no manors, lands, &c. fhall be given, 
granted to, or fettled on any perfons, bodies politick or 
corporate, for any eftate whatfoever, or charged in truft 
for charitable ufes, unle/s done by deed indented, and Jealed 
at leaft twelve months before the death of the donor or grantor, 
and inrolled in Chancery, within fix months after executed, 
é¥c. and except the fame be to take effec? in poffeffion im- 
mediately; and without any power of revocation, Fc. 
And if otherwife made, fhall be void: but not to extend 
to purchafes for a valuable confideration ; nor to the two 
univerfities, or colleges of Eaton, Winchefer, Gc. Sta- 
tute of Mortmain, 9 Geo. 2. c. 36. 

As to the ftatutes of 9 H. 3. cap. 36. and 7 Ed. 1. vide 
Coke’s Commentary thereon. 2 Inf. 74. 

As to bodies politick purchafing and not being fubject 
to the ftatutes of mortmain, vide 22 Car. 2. c. 6. J. 10, 
And for the King’s power to grant licence to aliene or 
purchafe in mortmain, vide 7 & 8 W. 3. c. 37. and vide 
2&3 Ann. c 11. O Geo. 2. c. 36. 

For more learning on this fubjett, fee 15 Vin. Abr. tit. 
Mortmain. . 

Mortuary, (Mortuarium, mortarium,) Is a gift left by a 
man at his death to his parifh church, for the recompence 
of his perfonal tithes and offerings not duly paid in his 
life-time. A mortuary is not properly and originally due 
to ecclefiaftical incumbents from any, but thofe only of 
his own parifh, to whom he minifters {piritual inftruction, 
and hath right to their tithes. But by cuftom in fome 

laces of this kingdom, they are paid to the parfons of 
other parifhes, as the corps paffes thro’ them. See the 
ftatute 21 H. 8. c. 6. before which ftatute mortuaries 
were payahle in beafts ; the beft to the lord for a heriot, 
the fecond for a mortuary. Nor was it only de meliori averio, 
fed de meliori re. Mortuarium (fays Lindewood) fic ditum 
A quia relinquitur ecclefie pro anima defunti, Cuftom did 
o. prevail, that mortwaries being held as dué debts, the 
payment of them was enjoined as well by the ftatute De cir- 
cum/pecte agatis, in 13 Ed. 1. ft. 4. as by feveral conftitutions, 

c A mortuary was anciently called Saulefceat, which 
fignifies pecunia fepulchralis, or fymbolum anime. After 
the conqueft it was called a cors-prefent, (becaule the beaj 
was prefented with the body at the funeral,) and fometimes 
a principal 3 of which fee a learned difcourfe in the Anti- 
quities of Warwickjbire, fol, 679. and fee Seldon’s Hiffory 
of Tithes, pag. 287. There is no mortuary due by law, but 
by cuftom. 2 Init. 491. See Spelm. de Council. tom. 2. 390. 
"This is likewife proved out of Fleia, lib. 2. c. 60. par. 30, 
Trem fi rector petat mortuarium ubi dari confuewit. See 
Nonagium, Principal, and Pretium fepulchri, In the Iri 
canons ’tis called Pretium fepulchri, and Sedatium, viz. 
Omne corpus fepultum habet in jure fuo vaccam & equum SF 
veftimentum E&F ornamenta leđi fui, Fc. Canon, Hibern. 
lib. 19. c. 6. And in another place, Rogat principem 
loci, i. e, the bifhop, ut bafilicum ejus foderit, Se & 
reddat amicus pretium ejus  fedatium commune. The word 
mortuarium was fometimes ufed in a civil as well as an 
ecclefiaftical fenfe, and was payable to the lord of the 
fee, as well as to the prieft of the parifh.—Debentur domino 
(i. e. manerii de Wrechwyke) nominibus heriotti (9 mor- 
tuaril due vacce pret. xii fel, Paroch. Antiqu, pag, 470. 
Cowell. f 

Mr. Selden tells us, that the ufage anciently was, bring- 
ing the mortuary along with the corps when it came to be 
buried, and zo ofer it to the church as a fatisfadtion for the 
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fay, to mute, as the Mute-hill at Sc 
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Suppofed negligence and omiffion the defun bad been Pe 
in not paying his perfonal tithes, and from the: 
called a corfe-prefent. Wat. Comp. Incumb Bo 
cap. 53. cites Selden’s Hift. of Tithes 287. 
Stat. 13 Ed.1. fi. 4, enaéts, That a prohib 
not lie for mortuaries, in places where mortuark 
be paid. i Ea OAA 
By the 21 H; 8. c< 6. Mortuaries are to paid. 
lows, viz. He who dies poffeffed of moveable goo 
the value of 40 /. or above, (his debts firft paid’ 
ios. He that dieth pofleffed of goods of 30 2. 
under 40/, is to pay 6s. 8d. And dying poffe 
goods to the value of 6 /. 135. 4d. and under 30 
35. 44. But ifthe goods are under 61.5. 
no mortuary is to be paid ; and no mortuary is to b 
any feme-covert or child, perons not keeping 
If one happens to die in a place’ where he doe 
by this ftatute the mortuary {hall be paid in the pla 
he had his ufual abode ; no perfon fhall pay mo 
more places than one, or more than one mortuary ; 
mortuary thall be demanded of any but in 
where mortuaries are due by cuftom, and have 
been paid :* Alfo there is a provifo in the ftatu 
places where mortuariés have been of lefs vi 
aforefaid; no perfon fhall pay any more than 
cuftomed. Ifa parfon, vicar, &c. take or d 
than is allowed by the ftatute for a mortuary, 
feit all ‘he takes beyond it, and 40s. mor 
grieved, to be recovered by action of debt. 
Ibid. Since this ftatute, whereby mortuaries 
to a certainty, an aétion of debt will lie upon” 
ftatuté in the courts of Common law, for récove 
fam due for a mortuary, being by cuftom ai 
altho’ before that ftatute they were recoverable 
Spiritual court: But as fuch aétions ha 


mortuary. 2 Strange 715.  Mortuaries | 
away, 12 Jan. flat. 2. c. 6. Mortuar 
deaconry of Che/fer taken away, anda re 
to the bifhop of Cheffer, 28 Ged. 2. ¢. 6. ` 
Moztuarium, Hath been fometimes ü! 
well as ecclefiaftical fenfe, being payable tot 
fee Debentur domino maner. de Wrechw 
eriotti &@ mortuarii die vacce pret. 
Antiq. 470. ; 4 t 
Aofaicat Law, This law infli&ts not ac 
ment for bare thefts, agreéable to which 
but our’ law doth, as in frie jullice ‘for tl 
fociety it may- Exod. 22. S. P.C. 25. 1 
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? ‘ay atertoopers, A rebellious fort 
North.of England, that lived by robbery a 
unlike the Tories in Ireland, the Buckaneers 
or Banditti of Italy: The counties of Nor, 
Cumberland, were charged with mc fùn 
mahd of men to be appointed by juttice 
apprehend and fupprefs them. Stat, 4 | 
© 14 Car. 2. ¢, 22, 30 Car. 2. 
Cus Zea ee F R 
MBote, (Mota, Sax. gemote, cüri 
As Mota de Hereford, i. e, Curia « 
Hereford. In the charter of Maud the 
of King Henry the Firft, we read thu 
Milonem de Glouceft. Comitem de Here 


we draw our word mote and moot, 


pd E 
f f a a 
de. Scona. We commonly apply he word 
arguing of cafes ufed by young {tudents in the 
and Chancery. In the charter of peace 
‘Stephen and Duke Henry, afterwards King, : 
fignify a fortrefs, as Turris de London, & moti 
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the tower of London, and fortrefs of Windfr. Mote alfo 
fignifies a ftanding pool of water to keep fifh in. 

It likewife fignifies a great ditch encompafling a caftle 
or dwelling-houie.——Heec jndentura, Sc. teftatur quod 
predi? Rogerus tradidit prefato Thome tria fagna E&I unam 
motam pilcariam exi/fen. intra manerium, Jc. Habend. 
Sc. cum tota piftatione in eifdem & cum incremento pifcium 
in eifdem cum libero ingrefu 3 egrefu, Fc. Chart. dat. 18 
Feb. 11 Ed. 4. 

Mote-bett, or Mor-bell, the bell fo called, which was 
ufed by the Englif> Saxons to call people together to the 
court. Leg. Edw. Confef. c. 35. See Folcmote. 

Moteer, A cuftomary fervice or payment at the mote 
or court of the lord: From which fome perfons were 
exek by charter of privilege. Rot. Chart. 5 Joh. 






















in the rule, which if not done, the party on whofe be- 
half the rule zif was obtained, may by counfel on the 
fubfequent day, move to make that rule abfolute, which 
motion being made, counfel on the other fide, may op- 
pofe it by fhewing caufe. See farther as to the practice 
of B. R. relative to motions, 1 Burr. 9, 57, 58, 334» 
651. 2 V. 250, 259, 801. And Black. Com. 3 V. 304. 
In the Chancery, during term, every Thurfday is a 
day for fealing, and motions ; and Tue/days and Saturdays 
are days for motions, as are the firft and laft days of the 
term: In vacation, only feal days appointed by the 
Lord Chancellor, are days of motion. Praétif. Solic. 
17. 

After motion in arreft of judgment, no motion fhall 
be for a new trial, but after motion for a new trial, onc 
may move in arreft of judgment. 2 Salk, 647. Turber- 
vill v. Stamp. 

One ought not to move the court for a thing againft 
which they have delivered their opinions. Irin. 22 Car. 
B. R. But ought to reft fatisfied with the judgment of the 
court, and fubmit thereunto. 2 L. P. R. 208. See 
15 Vin. Abr. tit. Motion. 

Moveabies. All forts of things moveable are included 
under the name of things perfonal, or are perfonal eftate, 
i. e. all thofe things which may attend a man’s perfon 
wherever he goes. See Black. Com. 2 V. 384. 

Moult, Is an old Exglifh word for a mow of corn, or 
hay ; mullo fæni, c. Paroch. Antiq. 401. 

Mountebanks. Booths and ftages for rope-dancers, 
mountebanks, éc. are publick nufances, and may, up- 
on indictment be fuppreffed, and the offenders fined, 1 
Hawk. P. C. 192, 225. 

MWotontee, An alarm or outcry, to mount and 
make fome {peedy expedition, mentioned in the ftatutes 
Hen. 5. 

_ Duffulac, Winter-gloves made of ram-fkins. In Leg. 
H. 1. c. 70. they are called Musfue, and fometimes 
Musfla. 

Mult, (mula) A fine of money fet upon one, for 
fome fault or mifdemeanor ; and fines laid on fhips or 
goods by a company of trade, to raife money for the 
maintenance of confuls, &¢. are called Mul@s. Merch, 
Did. 

Mulier, As ufed in our law, feems to bea word cor- 
rupted from melior, or the Fr, meliour ; and fignifies the 
lawful iffue, born in wedlock, (tho’ begotten before) pre- 
ferred before an elder brother born out of matrimony. 9 
Hen. 6, c. 11, Smith's Republ. Angl. lib. 3. c. 6. But 
by Glanvil, the lawful iffue are faid to be mulier, not 
from melior, but becaufe begotten è muliere, and not ex 
concubina ; for he calls fuch iffue filios mulieratos, oppofing 
them to daftards. Glanv. lib. 7. e. 1. It appears to be 
thus ufed in Scotland alfo; Skene faying, mulieratus filius 
is a lawful fon, begotten of a lawful wife. Ifa man hath 
a fon by a woman, before marriage, which isa bafard 
and unlawful, and after he marries the mother of the 
baffard, and they have another fon, this fecond fon is 
mulier and lawful, and ball be heir to his father, but the 
other cannot be heir to any man; and they are diftin- 
guifhed in our old books with this addition. Bafard 
eigne, and mulier puifne. Co. Litt. 170, 243. Where a 
man has ifue by a woman, if he afterwards marries her, 
the ifue is mulier by the Civil daw; tho’ not by the 
laws of England. 2 Inf. ġ9. § Rep. 416. Of ancient 
time, mulier was taken for a wife, as it is commonly ufed 
for a woman, particularly one,-not a maid; and fome- 
times for a widow ; but it has been held, that a virgin is 
included under the name mulier. See Co. Lit, 170, 
243. 2 Inf. 434. See Bujtard. And Black. Com. 2 
V. 248. 

Mutierty, The being or condition of a mulier, or law- 
ful ifue. Co. Lit. 352, 6 

Mullones foeni, Cocks or ricks of hay. Paroch, 
Antig. p.401. Hence in Old Englith a moult, new a mow 
ofhay or corn. Cowell. 

Mulmutin laws. See Molmutian laws. 

Dulneda, A place tabuild awater-mill. Mon, 2 tom. 
p- 284. 

7% - Multae, 


mi 9. 

Horbering, Is a cuftom of vifiting parents on Midlent 
Sunday. See Letare Jerufalem, 

Meribilis, One that may be removed or difplaced, or 
rather a vagrant.——J» carcere detenti, canonici vel alii 
religiofi, motibiles, furio/i, &c. convenire non poterunt, i. e. 
in jure convenire non poffunt. Fleta, lib. 6. c. 6. 

Motion in Court, In the courts of Chancery, King’s 
Bench, (Sc. Merions are made by barritters for what con- 
cerns their clients caufes: And where any motion is 
made in Chancery, that is not of courfe, generally az 
affidavit of the facts alledged muft be read in court: And if 
motions are founded on the general rules or ufage of the 
court, and are not of courfe, but granted or denied as 
the court thinks fit, on hearing counfel on both fides, 
notice is to be given in writing to the folicitor of the 
other party, or his clerk in court, exprefling every thing 
to be moved for, which muft be ferved two days at leaft be~ 
fore the day on which the motion is tobe made, whereof affi- 
davit muit alfo be made. Prađif. Solic. 17. 

In B. R. one ought not to move the court for a rule for 
a thing to be done, which by the common rules of practice 
may be done without moving the court: Nor fhall 
the court be moved for doing what is againft the prac- 
tice of the court: One ought not to move for feveral 
things in One motion ; and where a motion hath been denied, 
the fame matter may not be moved again by another coun- 
fel, without acquainting the court thereof, and having 
their leave for the fame : But every perfon who makes a 

folemn argument at the bar is allowed by the court a mo- 
tion for his argument. 2 Lill, Abr. 209, 210. But 
counfel cannot move for his argument in a matter of 
xourfe in the paper, in B. R. Wily. par. 1. 76. 

If there be divers rules of court made in a caufe, and 
the party intends to move thereon, he muft produce the 
rule Jaf? made in the caufe, and move upon that :- 
Bat it is neceffary to have all the rules and copies of the 
affidavits, to fatisfy the court how the caufe hath been 
proceeded in, and how it ftands in court ; tho’ the laft 
rule is the moft material ; and where a motion is made to 
fet afide a rule grounded on an affidavit, a copy of the 
affidavit muft be produced, that the court may be informed 
upon what grounds the rule was made, and judge whether 
there be canfe fhewn upon the motion fufficient to fet afide 
the rule, Pafch. 13 Car. B. R. Hill, 1649. 

If any thing be moved to the court upon a record, the 
record is to be in court, or the court will make no rule 
upon fuch motion. Hill. 22 Car. B. R. Que party ought 
not to furprize another by a motion in court, but to move 
in convenient time, that the other party may have time 
tobe heard, Pa/ch. 23 Car. It is againft the practice of 
the court to move for an attachment, or any matters in 
law, upon the lat day of the term, except the cafe is per- 
emptory. Monday is a {pecial day for motions in B. R. by 
the ancient courfe ; but they are made upon any day, as 
the bufinefs of the court will permit: The three or two 
laft days of the term are days appointed to hear motions, 
and Crown-office caufes; and the lait day chiefly for 
motions to prepare bufinefs againft the next term or affizes. 
2 Lill, 208, 210. The courts of law generally on motions 
which are not of courfe, grant rules to fhew caufe at a 

future day, why the thing a‘ked for fhould not be granted 
a copy of which being ferved on the attorney of the ad- 
verfe party, counfel may fhew caufe on the day expreffed 


Multae, or Multura epifcopi, Is derived from the 
Latin word mulcta, for that it was a fine given to the 
King, that the bifhop might have power to make his 


lat will and teftament, and to have the probate of 
other mens, and the granting adminiftrations, 2 Inf. 


491. 

SPultiplication of Gold and Silber, Was prohibited 
and declared to be felony by ftatute, 5 Hen. 4. €. 4. 
Which {tatute was made on a prefumption that per/ons 

Jrilfulin chymiftry, could multiply or augment thefe metals, by 
changing other metals into gold or /ilver ; and the endeavours 
of fome perfons in making ufe of extraordinary methods 
for the producing of gold and filver, and finding out the 
philofopher’s ftone, were found to be fo prejudicial to 
the publick, from the lavith walte of many valuable ma- 
terials, and the ruin of many families by fuch ufelefs ex- 
pences, that they occafioned the ftatute 5 Hen. 4. But 
the reitraint thereby having no other effect, from the un- 
accountable vanity of thofe who fancied thofe attempts 
practicable, than to fend them beyond fea to try their ex- 
periments with impunity in other countries, the 5 Hen. 4. 
c. 4. was at laft repealed by 1 W. & M. c. 30. Dyer 88. 
1 Hawk. P. C. 475 

Multitude, (multitudo) According to fome authors, 
muft be zen perfons. or more: But Sir Edw. Coke fays, he 
could never find it reftrained by the Common law to any 
certain number. . Gos Litt. 257 

Multo fortiori, or ® minogi ad majus, Is an argu- 
ment often ufed by: Littleton, and is framed thus : Ifit be 
fo in a feoffment pafling-a new right, much more it is for 
the reftitution of an ancient right, &e. Co. Lit. 253. 
and 260.a. See Fortiori. 

Multo, WMutilo, Molto, Muto, M\utto, A mutton 

or fheep, or rather.a wether, quia tefticulis mutilati. 
Cowell. Brit. Cartular. Glafton. 39. 
- Multones auti, Pieces of gold money impreft with an 
Anus Dei, a theep or lamb on the one fide, and from 
that figure called multones. This coin was more common 
in France, and fometimes current in England, as appears 
by a patent 33 Ed. i. cited by the learned Spelman, tho’ 
he had not then confidered the meaning of it. Rex 
tenetur Ottoni de Grandifono in decem millibus multonum 
auri. Cowell, 


MPuiture, (molitura vel multura,) Signifies the toll 
that the miller takes for grinding corn. Cowell. 


Mum, On importation, pays a barrel excife 3 s. by 
Tar Cap. 2. C. 3s andaa sa=by 12.Car, 2: c. 24. and 3%, 
by 4 Will. & M.. c 3. and 35. by 5 Will. & M. c. 20. 
fea, 10. and 35..by 4.Ann. c. 6. fed. 10. and ios. by 
12 Ann. fi. 1. co 2 Jed. 1. and 10s. by 30 Geo. 2. Ga 
4. fe. 4. Duties how tobe levied, 2 Will. & M. If 
2c. 10. Jeet. 3. 5 Will. &F M. c. 20. fed. 11. 4 Ann 
Ce 6. fed. 16. 30 Geo. 2. ¢. 4. fed. 6. 

Mum may be exported, and the excife how repayable, 
1 Will. 3 M. fof. 1. c.22. fe. 1. Relanding it, what 
to forfeit, 1 Will. Ef M. Jef. 1. c. 22. Je. 2. Excife on 
foreign mum not to be repaid on exportation, 1 Will. & 
M. Sef. 3. Lat arde A» 

Mumming, (from the Tuton. Mummen, to mimick) 
Antick diverfions in the Cérifmas holidays, to get mo- 
nej and good cheer. Mummers to beimprifoned, 3 Hen. 8. 
Cc. 





APundbsech, (Is derived from the Sax.-mund, i. e. mu- 
nitio, defenfio, & brice, fractio) And is mentioned among 
divers crimes, as pacis radio, læfio majeftatis, Sc. Spelm. 
Gloff. Some would have mundbrech to fignify an infringe- 
ment of privilege ; tho’ of later times it is expounded 
Claufarum fracionen, a breach of mounds, by which name 
ditches and fences are called in many parts of England : 

-And we fay, when lands are fenced in and-hedged, that 
they are mounded. 

Munde, Is peace, and mundebrece a breach of at. Leg, 
Hi teilg ga 

Mundeburde, (mundeburdum, from the Sax. mund, i.e. 
tutela, and bord or borh, i. e. fidejuffor, Defenfionis vel 

«patrocinii. fidejufiokS fipulatio) A receiving into favour 
and protection. Cowell. 

Mundicb. See Metal, 





M UR 


Wunicipal lato. A rule of civil condu& preferibed 
by the fupreme power in a ftate, commanding what is- 
right, and prohibiting whatis wrong. Black. Com. 1V. 
44. Which vide, where this definition is very copioufly 
and judicioufly handled. 

Muniment-houle, (Munimen :) In cathedral and col- 
legiate churches, caftles, colleges, or fuch, isa houfe or 
little room of ftrength purpofely made for keeping the 
feal, evidences, charters, &c. of fuch church, college, 
&c. fuch evidences being called muniments, corruptly 
miniments, from munio, to defend ; becaufe inheritances 
and pofiefions are defended by them. 3 Inf, 170. 

DPuniments, (Munimenta) Epifcopus itague cum Muni- 
mentorum in/pectionem habere non potuit. Matt. Pasibo 
311. See Miniments. 

Munimina, Are the grants or charters of Kings. to 
churches; fo called, becaufe cum eis muniuntur againit 
all perfons who would deprive them of thofe privileges. 
Blount. 

Munus Eccleflafticum, Signifies the confecrated 
bread, out of which a little piece is taken for a commu- 





nicant Infuper © omne facrificium quod nos dicimus: 
Munus Ecclefiafticum, &c. Mon. -Angl. tom, 2, p. 
838. ; 


Murage, (Muragium) Is areafonable toll, to be taken 
of every cart and horfe coming laden thro? a city or town, 
for the building or repairing the publick walls thereof, 
due either by grant or prefcription: It feems to be a 
liberty granted to a town by the King, for the collefting . 
of money towards walling the fame. 3 Ed. 1. c. 30. 2 
Infi. 222. The fervice of work and labour done by ina 
habitants and adjoining tenants in builing or repairing 
the walls of a city or caftle, was called murorum operatios 
and when this perfonal duty was commuted into money, 
the tax fo gathered was called Murage. Paroch. Antiga 
114. And in the city of Cheffer, there are two ancient 
officers called Murengers, being two of the principal alder- 
men, yearly chofen to fee the wails kept in good repair; 
for the maintenance of which they receive certain a and | 
cuftoms. 

Murale, The city wall. Refonabant Colles, Hah ; 
bant urbis Muralia. Huntingd. lib. 8. pagi 392. 

Muratio, A town or borough, furrounded with walls, 
Brompt. Vit. K. Steph. 

Murder, (Murdrum, from the Sax. Morth, sibel 
(as it is faid,) comes the barbarous Latin Mordrun, {3 
Murdrum ; in French Meurdre, tho’ the word Murdrare, 
evidently comes from the Latin Morti dare) Is a word in 
ufe long before the reign of King Canutus, which fome 
would have to fignify a violent death ; and fometimes the 
Saxons exprefled it by morthded & nord bust, a de 
work : But the Sax. morth relates generally to mors. See 
Black. Com. 3V. 321. upon this word murdrum, where 
he juftly obferves, that lt was neceffarily framed to exprefs 
a particular offence, fince no other word in being, was 
fufficient to exprefs the intention of the criminal, or que — 
animo the a& was perpetrated. Anciently murder Spiced 
only the private killing ofa man, as appears by the laws 
of King Hen. 1. And it was not murder, except the — 
party flain was an Englifoman, and no foreigner; ‘tho’ by 
the fat. 14 Edw. 3. ¢. 4. the killing of any Baglifoman 
or foreigner, living under the King’s proteétion, thro’ 
malice prepenfe, and whether committedopenly or fecret- 
ly, is declared to be murder, S. P.C. libot.. e1. And 
doubtlefs the makers of the ftatute of 23 H. 8.1%. 1- 
which excludes all wilful murder from the ‘benefit of | 
clergy, intended to include open, as well as private 
homicide within the word murder, 1 Hawk, P. C. 
78. PNA 

By murder at this day, we underftand the avilful - 
lonius killing of any man whatfoever, upon malice fo ght 5 
‘fo as the party wounded or hurt die aithin @ year and a — 
day after the Sad : And if one dies in that time, thro — 
diforderly living, it hall be no-excufe, the avound will be 
judged the principal caufe of his death ; burif onie:wounded 
die after that time, the law will prefume he died‘a natural — if 
death, 3 Inf. 53. He P.-C. 55. Kel. 26. Tfaman 
receive a wound that is not mortal ; but either 
help, or by negleét, -it turns to a fever, Se er $ 













- they are filling. 


and die thereof. 


the party’s déath, it is murder: So itis, where a man has 
fome difeafe, which poflibly would terminate his life in 
halfa year, and another wounds him, that it haftens his 
end, &c. But if by ill applications of the party, or thofe 
about him, of unwholefome medicines, the wounded per- 
fon dies ; if this plainly appears, it is not murder, by 
Hale. Hifi. P. C. 428. 

Murder may be committed by weapon, poifon, crufh- 
ing, bruifing, mothering, ftrangling, flarving, &-. And 
where a perfon having malice to another, ftrikes or fhoots 
athim, but miffeth him and kills one zot intended ; or if 
one lays poifon to killa perfon, and another takes it, and 
dies, thefe are, murder : Alfo if a fick man be laid in the 
cold, whereof he dieth, or an infant is laid under leaves 
or trees, ĉc. and fuffered to be deftroyed by vermin, 
3 Inf. 51. 9 Rep. 81. If a perfon 
ftir up a dog accuitomed to bite, knowing it to be fuch, 
andit kill a perfon ; and ifa man have an ox, or horfe, 
which he snows to be mifchievous, by being ufed to gore 
or ftrike at thofe who come near them, and do not tie 
them up, if they kill aman, (according to fome opinions,) 
the owner may be indicted, as having himfelf felonioufly 
killed him. Pit. 122. H. P. C.-53. 1 Hawk. P. C. 


Anciently it was holden that the caufing an abortion, 
by giving a potion to, or ftriking a woman big with 
child, was murder: But it is faid now to be a great mif- 
prifion only, and not murder, unlefs the child be born alive, 
1 Hawk. 80. If the death of a baitard 
child newly born be concealed, it fhall be fuppofed to be 


_ murdered ; if the mother doth not prove it was born dead. 


Stat. 21 Fac. 1. c. 27. And if one by durefs of imprifon- 
ment compel a man to, accufe an innocent perfon, who 
on his evidence is condemned and executed ; in judgment 
of law it is killing of the compeller, Sc. S. P.C. 
36. 3 Inh. 91. 
_ All the above cafes fhew malice ; fo, where a prifoner, 
by durefs of the gaoler, comes to an untimely end ; if 
one is executed contrary to the direétion of the law; or 
ifa perfon kill a man adjudged to death ; or one who 
hath no authority fhall execute the judgment; if a perfon 
fentenced to be whipped, is whipped with that rigour 
“that he dieth of it, ce. But one under the age of dif- 
cretion, Or zon compos mentis, cannot be guilty of murder ; 
tho’ if itappears by circumftances that the infant did hide 
the body, tc. it is felony! H.P.C. 43. 3 Init. 4, 6, 
54. See the cafe of William York at Bury Summer affizes 


= in 1748, Fojfter’s Rep. 70, Ec. before referred to in this 
© work under Infant. 


If an infant under twelve years old, 
hath an extraordinary wit, that it may be prefumed he knows 

t he does, and he kill another, it may be felony and 
murder ; otherwife it fhall not. 3 H. 7. 13. Plowd. 
igi. See the cafe of William York before referred’ to. 
Fofter 70, Fc. It is malice makes the crime of murder, 
which is either expre/s or implied ; it is exprefs, when it 
may be evidently proved there was formerly fome ill will, 


and the killing is with a /edate mind, and formed defign 


of doing it: And implied, where one kills another fud- 
denly; having nothing to defend himfelf ; as going over 

va Mile, or the like. 3 Iyf gti: H.P.C. 47. 

_ Murder occafioned thro’ an exprefs purpofe to do fome 
perfonal injury to him who is flain, is properly faid to 


~ be of exprefs malice: Such as happens in the execution 


of an unlawful aétion, principally intended for fome 
other purpofe, and zot expreffed in its nature to do a per- 

fonal injury to him in particular that is killed, is moft pro- 
-perly malice implied. Ke/. 129, 130. He who doth a cruel 
and voluntary aét, whereby death enfues, doth it of malice 
‘prepenfediin the efteem of the law: And if a perfon ix 
cool blood; malicioufly and deliberately beats another in 


_ fucha manner, beyond any apparent intent of chaftifement, 
-that he dieth, it is murder by exprefs malice, altho’ he 

_ did not defign to kill him. 

` 927, 135. But if a perfon on any provocation beat ano- 

_ ther fo, that.it might plainly appear he meant not to kill, 
` but only to chaftife him ; or if he reftrains himfelf till 
= the other hath put himfelf on his guard, and then in 


By P.iC, 49.50. . Kel. 64, 


fighting with him killeth him, he will not be guilty of 


~ murder, but manflaughter. 
~ Fofer’s Rep. 262. 


miak: PG: 82... See 
When one executes his revenge, upon 
a fadden provocation, in fuch a cruel manner, with a 
dangerous weapon, as fhews a malicious intention to do 
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mifchief; and death enfues, it is exprefs malice and mur- 
der from the nature of the fa@t.. Kel. 55, 61, 65, 130. 
A man chided his fervant, and upon {fome crofs anfwer 
given, he having a hot iron in his hand ran it into the 
fervant’s belly, of which he died, this was adjudged 
murder. Kel. 64. 

Ifa perfon is trefpaffing upon another, by breaking his 
hedges, érc. and the owner upon fight thereof take up a 
hedge-itake, and give hima ftroke on the head, whereof he 
dies, this is murder, becaufe it is a violent a& beyond the 
proportion of the provocation. H. P. C. And where a boy 
was upon atree in a park cutting of wood, and the keeper 
bid him come down, which he did; and then the keeper 
ftruck bim feveral blows with a cudgel, and afterwards 
with arope tiedhim tohis hor/e’s tail, and the horfe ran away 
with him and killed him; this was held to be murder 
out of malice, the boy having come down at the keep- 
er’s command. Cro. Car. 139. H. P. C 

A man’s fon was beaten, and complaining of it to his 
father, the father in anger beat the other boy with a 
cudgel whereof he died ; the law fhall adjudge it to-be 
upon that fudden occafion, and ftirring of blood, that he 
made the affault, and not upon malice unlefs it be found ; 
and if the diftance of the place where his fon complained 
was a mile, it is not material, being all upon one paflion. 
Cro. Fac. 296. And it is the fame in cafe of a brother, 
coufin, fervant, &c. it is only manflaughter, not murder. 
2 Lill, 211. 

If two having malice fight, and the fervant of one of them, 
not knowing of the malice, killeth the other, this is mur- 
der in the mafter, and manflaughter in the fervant: Tho? 
if there be a confpiracy to kill a man, but zo malice again{t 
his fervant ; if tthe fervant be flain, the malice againft 
the matter fhall be conftrued to extend to his fervant : 
and the killing the fervant is murder. Dyer 128. 
1 Moor, If two perfons meet and fight, in cool blood, on a 
precedent quarrel, and one is killed: or if a perfon ina 
fudden quarrel appears to be mafter of his temper, and kills 
another, it is murder. 1 Hawk. P.C. 81. For where 
two perfons fight, after a former quarrel, it may be pre- 
fumed to be out of malice ; and when two men fall out 
in the morning, and meet and fight in the afternoon, if 
one of them is killed, this is murder; their after-meeting 
is of malice. Plowd. 474. 

If a man upon a quarrel with another, tells fuch 
other that he will not ftrike him, but will give 
him a pot of ale to ftrike firt, and thereupon 
the other ftrikes him, and he kills the other, he is 
guilty of murder; this being only a cover to his mali- 
cious intention. H.P.C.48. And where a perfon kills 
another, it fhall be intended of malice ; if he prove not | 
the contrary. Kel. 27. A man affaults another perfon 
with malice, altho’ he be afterwards driven by the other 
to the wall, and kill him there in his own defence, he is 
guilty of murder, in refpeét of his firft intent. H. P. C. 
47. Kel. 58, 129. But if the party affaulted flie to the 
wall, and being ftill purfued, kills the other, it is only 
manflaughter in his own defence, Brat. 3 Ed. 3. Ifone 
refolves to kill the next man he meets, and doth kill him, 
it is murder ; here malice is implied againft all mankind, 
Kel. 27. ; 

By poifoning and where one killeth another without 
provocation, malice is implied ; as where any magiftrate 
or minifter of juftice is killed in the execution of his of- 
fice ; a fheriff, conftable or watchman, doing their duty ; 
or any other that comes in aid of the King’s officer; and 
if a watchman be killed in ftaying of night walkers, it is 
faid to be murder. 3 Inf?. §1: Cro. Fac. 280. Kel. 60, 
128. In thefe cafes, it is a very high contempt of the 
laws, for a perfon to execute his revenge againift thofe 
who have no way offended him but by doing their duty 5 
and he cannot come off by alledging that what he did was 
in a fudden affray, &c. 1 Hawk. P. C. 84. 

And if a bailiff is killed in executing a lawful warrant, 
&e. itis murder : Nor is it any excufe to the perfon, that 
the procefs was erroneous: or that the arret was in the 
night ; that the officer did not tell him for what caufe he 
arrefted him; or that he did not fhew his warrant, &c. 
being a bailiff commonly known. 9g Rep. 68, 69. Cro. 
Jac. 280, 486. But if a bailiff who is not executing his 
office is killed, it is not murder ; for he ought to be duly 

I executing 
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executing his office, by ferving the procefs of the law, 
wherein he is afifted cum poteftate Regis Legis. Cro. 
Car. 537. 2 Lill. Abr, 212. Therefore where the war- 
rant by which he atts gives him no authority to arreit the 
party ; as where a bailiff arreits a wrong perfon, or J. $. 
a baronet, by force of a warrant to arreft 7. S. knight; 
or if a good warrant is executed in an unlawful manner ; 
as if a bailiff be killed in breaking open a door, or win- 
dow to arreft a man; or perhaps if he arreft one on a 
Sunday ; fince the fat. 29 Car. 2. c. 7. by which all fuch 
arrefts are made unlawful, and he is flain; malice fhall 
not be implied to make it murder, but fhall be manflaugh- 
ter only. H. P. C. 46. Cro. Car. 372.. 12 Rep. 49. 
1 Hawk. 86. If bailiffs come to a houfe to arreft a per- 
fon, and the houfe being locked they attempt to break in, 
whereupon the fon of the perfon intended to be arrefted, 
fhoots and kills one of them, it is not murder. Jones 
429. See Foffer’s Rep. 135, 138, 270, 308, 312, 318, 
321. 

A perfon was arrefted, and another not knowing the 
caufe of the ftruggle, but feeing fwords drawn, and to 
prevent mifchief, came and defended the party arrefted, 
and in the fcuffle the bailiff was killed ; it was refolved 
to be no murder in the perfon doing it, but that all that 
were prefent and affifting, Anowing of the arreff, were 
principal murderers. Kel. 86. Tho’ it has been held in 
fuch a cafe, that the perfon offending is guilty of murder, 
whether he knew that the perfon flain were an officer or 
not ; for all fighting is unlawful, and he who feeing per- 
fons engaged in it, takes part with one fide, and fights in 
the quarrel, ewitheut knowing the cause of it, efpecially 
where the fight is begun in oppofition to the juitice of the 
nation, fhews areadinefs to break thro’ the laws on a {mall 
occafion, and muft at his peril take heed what he doth. 
1 Sid. 160. Noy 50. 1 Hawk. 85. 

If one attack another to rob him, and by the refiftance 
of the party kills him, this is murder. 3 Inf. 52. Dalt. 
344. A perfon ftands by and encourages or commands 
another to murder a man; or if he come with others on 
purpofe to kill him, and ftand by while the other perfons 
commit the faét: It will be murder in themall. Plowd. 
98. 11 Rep. 5. And if two or more perfons come to- 
gether to do an unlawful a¢t, as’to beat a man, rob a park, 
Ec. and one of them kills a perfon, this is murder in all 
prefent, aiding or affifting, or that were ready to aid and 
afit: All will be faid to intend the murder. 3 Infi. 56. 
Dalt. 347. H. P. C. 31. And fuch perfons will be 
judged to be prefent who are in the fame houfe, tho’ in 
another room, or in the fame park, altho’ halfa mile off, 
EFt HLP C. 7e Kel. 875: 116, 127 

Several perfons having confpired to enter the King’s 
park, and to hunt and carry away deer, with defion of 
killing any one that fhonld oppofe them; tho’ the keeper’s 
fervant began the affault, and required them firft to ftand, 
whereupon they fled, and one of the keeper’s men dif- 
charged a piece at them, and they continued their flight 
until he laid violent hands upon one of the offenders, and 

‘then, and not before, they killed one of the keeper’s fer- 
vants, this was held to be murder ; as they were doing an 
unlawful a&, the law implies malice, and they ought not 
to have fled, but to have furrendered themfelves. Roll. 
Rep. 20, 

By ftatute murder fhall not be adjudged where it is 
found by mifadventure, but when it is done with a feloni- 
ous intent. 523 H. 3. c. 25. Offenders for murder and 
acceflaries being indi&ed, may be arraigned at any time 
within the year, at the King’s fuit, and if the principal or 
acceflary be acquit, yet the juftices fhall not fuffer them 
to go at large, but either remand them to prifon, or let 
them be bailed, until the year and day be out, allowed for 
an appeal. 3 H. 7. ¢.1, All trials for murder muft be 
in the county where the fac was committed, by the Common 
law. Cro. Car. 247. But if a perfon be wounded bya 
ftroke given in one county, and he dieth in another coun- 
ty, the indiétment may be found in the county where the 
party dies, which fhall be as well as if the ftroke had been 

iven in the fame county, Statute 2 & 3 Ed. 6. c. 24. 
Phe killing muft be in fome county; for if the murder be 
done out of the realm, it cannot be determined by the 
Common law, but muft be determined by the conftable 
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j and marfhal, &c. 3 Inf. 48. H. P.C. 54, But fee the — 


ftatute 2 Geo. 2. c. 21. And murder is to be exprefly 
found, not by intendment, &c. And where the matters 
on the finding of the jury, are no more than weak evi- 
dence thereof, the court ought not to give judgment on — 
that, but upon the faéts arlling from it. Firzgib. 187. 
Mich. 4 Geo. 2. When one is murdered in the day-time, 
and the murderer efcapes untaken, the townfhip, that fuf- 
fers it, fhall be amerced. 3 H. 7. If one who feesa 
murder done, does not his beft endeavours to apprehend 
the murderer: Or if where two are fighting, and others 
looking on do not endeavour to part them, ifone is killed, | 
the lookers on may be indicted and fined. 3 Inf. 53. 
Noy 50. And killing any perfon endeavouring to part 
others fighting, tho” without any evil intention again{t 
him is murder. \ ks 
For the fentence to be paffed on perfons convitted of 
murder, fee the end’ of the next ead, See Duelling, 
Homicide, Manflaughter, Sc. See alfo Trial. See Fo- 
ter’s difcourfe on murder per tot. Rep. fol. 307. And 
Black. Com. 4 V. 138, 194; 196, 393. t 


Form of an indi&ment for murder. — 


Wilts, ff. HE jurors for our Sovereign Lord the King, 
upon their oath prefent, that A. B, late of 
M. in the faid county, yeoman, not having the fear of God 
before his eyes, but being moved and feduced by the inftigation 
of the Devil, on the day of, &c. in the——year of the 
reign of, &c. about the hour, &c, in the evening of the fame 
day, at M. aforefaid in the faid ccunty, with force and arms. 
made an affault in and upon one C. D. then and there being in 
the jeace of God, and of our faid Lord the King ; and that 
the faid A. B. did then and there, to wit, at M. aforefaid in 
the faid county, felonioufly, wilfully and of his malice 
forethought frike and wound the Jaid C. D. with a fword, 
of the value of three fhillings, which the Jaid A. B. then 
and there had and held drawn in his right band, and did 
Selonioufly and of his malice forethought, then and there,to wit, 
at M. aforefaid in the faid county, give to the faid C.D. 
one mortal wound with the fword aforesaid, in and upon the 
right part of his thigh, of the length of three inches, and of 
the depth Bs inches, of which faid mortal wound the Jaid 
C. D. at M. aforefaid in the faid county, inftantly died; and 
Jo the faid jurors upon their cath aforesaid fay, that the faid 
A. B. on the faid——day of, &c. in the year abovementioned, 
at M. aforefaid in the faid county, did felonioufly, wilfully, 
and of his malice forethought, kill and murder the faid 
C. D. in manner and form aforvfaid, againft the peace of 
our faid Sovereign Lord the now King, bis crown and dignity, 
&c. z i 





Murder, or homicide juftifable. Thereis a killing that 
is juftifiable; as if a perfon attempts to commit murder, 
robbery or other felony, a man or any of his fervants 
may lawfully kill him. 2 Z»%. 316. See ftatute, 24 H. 
8. c. 5. Ifa perfon in defence of the poffeffion of a room 
in a publick houfe kill another who attempts to turn him 
out of it, killing the affailant hath been holden to be 
juttifiable. Kel, 51. 1 Hawk, 83. In the defence of 
the poffeffion of a man’s goods, againft him that would 
wrongfully take them away, killing cannot be juftified ; 
except he be a thief, Wood’s Inft. 361. Ifa woman kills 
a man attempting to ravifh her, itis juftifiable. H. P, C. 
Thofe who are engaged in a riot, or forcible entry, 
&%c, {tanding in oppofition to a juftice’s command, or 
lawful warrant: Or if trefpaffers in a foreft or park, will 
not furrender, but defend themfelves : If a felon will not 
fuffer himfelf to be arrefted, and refufing to obey any ar- 
refton lawful warrant, defends himfelf ; or if one either 
with or without a warrant purfues a felon upon hue and 
cry, and he flies for it: Ifa prifoner affaults thofe who 
conduct him to gaol, or his gaoler, in endeavouring to 
efcape; or a perfon arrefted, refift the theriff, &c, the 
killing thefe is juftifable ; but a theriff cannot kill one who 
flies from the execution of a civil procefs: And as no 
private perfon hath this authority, upon an arreft ina 
civil matter, as he hath upon an arreft for felony A fo 

neither 





“ relax the faid reftraints. 
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neither hath the fheriff this power in criminal cafes, but 
- upon a neceffity ; as when an offender cannot be taken 
without killing, &c. for if he might be taken without 


killing him, it will be efteemed murder. 3 Inf. 56, 221. 


Her. 47." Dalt) 156, 355i ~Kel.'28: 


- When one in danger of drowning, thrufts another from 
~- aplank, whereby he is drowned; this is juftifiable. 

Max. 25. And there is a Aemicide or killing excufable, 
` where a man kills another merely in his own defence, cal- 
A perfon indiGed for intending to murder 
the Matter of the Rolls, Term. Mich. 16 Car. 2. and for 
offering a fum of money to another perfon to do it, faying, 
at the fame time, that “‘ if he would not perpetrate the 
crime, he would do it himfelf;”? upon his conviction, the 
court declared that this was a heinous offence, and not 
only indiétable, but fineable, and the offender was fined 


Bae. 


led Jè defendendo. 


one thoufand marks, committed to prifon for three months, 


and ordered to find fureties for his good behaviour during 


life. 1 Lev. 146. Firinga piftol out of a chaife into the 
ftreet, and 4y accident, death enfuing, held manflaughter. 
Strange 481. A defendant arrefted, ftrikes at the officers, 
they afterwards kill him, held ‘manflaughter. Srrange 499. 
Rumors 25. Gro. 3. 6.37. 
wilful murder fhall be executed on the day next but one 
after Jentence paffed, unlefs the fame happen on a Sunday, 
and then on the Monday. The body, (if executed in 
London or Middlefex,) to be delivered to the Jurgeons com- 
pany to be anatomizxed, if in any other county, to fuch 
fargeon as the judge fhall direct for that purpofe. The 
fentence to be pronounced in open court immediately after 
conviction with the time for execution and the marks of in- 
Jemy hereby dire&ed. 

If there be reafonable caufe, the judge may ftay execu- 
tion. Thejudge may order the body of the murderer to 
be bung in chains, but ix no cafe to be buried, unlefs after 

diffeGtion. After conviction the prifoner to be confined 
Separate and apart from other prifoners, and xo perfon but 
the gacler, ce. to have accefs to the prifoner without 
licence from the judge, fheriff or under-fheriff. Where 
the judge fhall fee caufe to refpite execution, he may 
And after fentence until execution 

the prifoner to be fed with bread and water, except on 
receiving the facrament, and in cafe of violent wounds or 
ficknefs, e. Vide Homicide. 
. MBurozum operatio, The fervice of work and labour 
done by inhabitants and adjoining tenants in building or 
repairing the walls of a city or caftle. From which 
duty {ome were exempted by fpecial privilege. So King 
Henry the Second granted to the tenants within the ho- 
nour of Wallingford, ——Ut quieti fint de operationibus caf- 
tellorum È murorum. Paroch, Antiq. pag. 114. When 
this perfonal duty was commuted into money, the tax 
fo gathered, was called murage. Cowell. 

 Mulcovy Company of Merchants, eftablithed by King 
Ēd. 6. This company trades to Ruffa and the north; 
and any fubjeét of England, on requeft may be admitted 


into it, and enjoy all privileges, paying only the fum of 


$1. by Stat. 10 & 11 W.3. ¢.6. In order to open 
a trade to Perfia thro” Mu/covy, a late ftatute has ordain- 
ed, that all perfons free of this company may import 
from any place in Ruffa, raw filk or other commodities 
of Perfia, purchafed by barter with woollen manufactures 
exported from England, Fc. 14 Geo. 2. cap. 36. 

Ý ficians, The muficians of England, were incorpora- 
ted by King Charles 2. anno 1670. And of late years all 


foreign mufick, opera’s, fc. have very much increa- 
fed, thro? the management of this corporation, and 


A 


their arms, that are foldiers, 
Ferms de Ley. 
as much as /iffrare exercitum; the fignification being well 


the foftnefs and politenefs of our modern gentry. See Min- 


- Mullins, For the duties on, and other matters relating 
to them, fee Stat. 11 & 12 W. 3: ¢. 3. 3 € 4 Ann. c. 
EE 3. co UF. 7 Geer 1. e 2n 1O Ann. 
6.29. See Linen. 

uffa, (Lat.) A mofs or marfh ground ; alfo a place 


Where fedge grows; a place over-run with mofs. Cowell. 


Mon. i tom. pag. 426. 

Mutter, (From the Fr. Moufire) Is to fhew men, and 
d inrol them in a book. 
Faire mouttre general de tout fon armie, is 


Known to mufler an army: And muftered of record is to be 


Perfons found guilty of 


inrolled in the number of the King’s foldiers: Stat.18 H. 
6. c. 19. If any men commanded to mu/ffer, by thofe 
who have authority, abfent themfelves, or do not bring 
their be arms, they fhall be imprifoned ten days, or pay 
a fine of 405. by 4 @ 5 P. & M. 3. See Soldiers. 

Autter: Waker general, Mentioned in the 35 Eliz: e- 
4. See Mafter of the King’s Muflers. 

Wuta Canum, (Fr. Meute de Chiens) Signifiesa kennel 
of hounds, in ancient records: And the King at a bi- 
fhop’s and abbot’s deceafe, had fix things. 41. Optimum 
equum five palefridum ipfius epifeopi, Sc. 2e Unum chla- 
mydem five clocam cum capella. 3. Unum ciphum cum coo- 
pertorio. 4. Unum pelvem cum lavatorio, 5. Unum annu- 
lum aureum. 6. Necnon mutam canum; gue ad dom. re- 
gem, ratione prerogative Jue fpeGant & pertinent, Hill. 
2 Edw, z.-in Stat. pot Mortem Epifc. Bath & Willenf. 
& Clauf. 30 Ed.'1. M. 16. © Vide Mortuary, and Black. 
Com. 2 V. 427. 

Mutarc, To mew up hawks, in the time of their 
molting or cafting their plumes. In the reign of King 
Ed. 2, the manor of Broughton in Com. Oxon. was held 
Për ferjeantiam mutandi uzum hoftricum domini. regis, 
&§e. Paroch. Antiq. 560. Mutatus accipiter is a mewed 
hawk : And hence the Mews (Muta Regia) near Charing- 
Croft, London, now the King’s ftables, was formerly the 
falconry or place for the King’s hawks. 

Mutatozius, Change of apparel. 
1107- 

MPutatus accipiter, A mewed hawk. Cowell. 

Mute, (Mutus) One dumb, who cannot or refufes : to 
fpeak. And by our law a prifoner may ftand mute two 
ways: 1. When he fpeaks not at all, and it fhall be en- 
quired whether he ftand mute out of malice, or by the 
a& of God; and if by the latter, then the judge ought 
to enquire whether he be the fame perfon, and of al] pleas 
which he might have pleaded in his defence, if he had 
not been mute. 2. When the prifoner pleads not di- 
rectly, or «vill not put himfelf upon the inqueft to be 
tried; and a perfon feigning himfelf mad, and refufing , 
to anfwer, fhall be taken as one who ftands mute.’ 2 Infi 
HOP. C2226. 

Alfo if a prifoner on his trial peremptorily challenge 
above the number of jurors allowed by law, this being 
an implied refufal of a legal trial, he fhall be dealt with 
as one who ftands mute, and according to fome opinions be 
hanged. H. P. C. 259. Kel. 36. 2 Hawk. 327. A 
felon obftinately ftanding mute is to be put to the penance 
of paine forte &F dure: In cafe of high treafon where 
the offender ftands mute, he fhall have judgment and for- 
feit lands and goods, as if he had been attainted ; like- 
wife in the cafe of felony and petit treafon, if a perfon 
by ftanding mute do not avoid being attainted for fuch 
crimes, he fhall forfeit his lands and goods in the fame 
manner as On other attainders: tho’ whenever a perfon 
ftanding mute is adjudged to his penance for felony, and 
thereby prevents that attainder which otherwife he might 
have incurred, he forfeits his chatiles only, and not his 
lands. 2 Hawk. P. C. 330, 331- 

It is faid by Sir Math. Hale, that an appellee of fe- 
lony ftanding mute fhall be executed, and not have judg- 
ment of penance; but the contrary. hath been held by 
others, H. P. C. 226. 8, P. C.150. ‘2 Inff. 178. Kel. 
37- One who ftands mute fhall have the benefit of clergy, 
unlefs it be otherwife {pecially provided by fome ftatute. 
And altho’ it be enatted by 39 4 W. & M. c. 9. 
That if any perfon fhall be indiéted of any offence, 
for which by virtue of any former ftatute, he is ex- 
cluded from the benefit of his clergy, if he had been 
thereof convicted by verdi& or confeflion, if he ftand mute 
he fhall not be admitted to the fame; yet appeals, and 
offences excluded from the benefit of clergy, by fub- 
fequent ftatutes, feem not within that act: And a ftatute 
taking away the benefit of clergy generally from thofe 
who are conviéted of a crime, doth not take it away 
from thofe who ftand muteon an indictment or appeal. 2 
Hawk, 332: 

Hawkins fays, that the manner of inflicting this pu- 
nifhment may be beft found from the books of entries 
and other law books, all of which generally agree, that 
the prifoner foall be remanded to the place from whence 
he came, and put into fome hw dark room, and there 

78 laid 
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vide Z Ged. 2.¢. 22i 8 Geo. 2. c. 24. See alfo Black, 
Com. 3 V. 305. It may be proper to obferve, that where 
part of a debt is paid, a fet off is not necetiary, as it 
may be given in evidence on the general iffue. are D 

A fet off reducing the plaintitt’s demand under 40s, — 
doth not effect the jurifdiction of B. R. Wilf par. 1. 
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laid on his back without any manner of covering, except 
for the privy parts, and that as many weights, be laid upon 
him as he can bear, and more, and that he thall have no 
manner of fuitenance but the worft bread and water, and 
that he fhail zø eat the fame day in which he drinks, 
nor drink the fame day on which he eats, and that he fhall 
fo continue zil be die. But that it is faid that anciently 
the judgment was not, that he fhould continue until he 
fiould die, but unti? be foould anfwer, and that he might 
fave himfelf from the penance by putting himfelf upon 
his trial, which he cannot do at this day after judg- 
ment of penance once given, 2 Hawk, Pl. C. 330. cap. 
30. f. 16. And there in the margin, the ferjeant, as to 
the remanding him to the place «whence he came, cites 
HIP. Gaza.» "Ss, Re Cpt GOn(E) yea Keil. HOmern4 
Ed, 4010. pl. 18. 14 Ed. 4.8. pl.17. Aor. Br, Corone 
160.~. oni orr Ra Ent. BBs tapi 17.5 18s Bday Ve 
pi. 2. And as to the words in fome low dark toom, he 
fays, that this claufe is omitted in Keilw. 70. a. 4 Ed. 
4. 11. pL 18. Butis mentioned in all the other books 
above cited, but with this difference, that 14 Bd. 4, 11. 
pl. 17. fays only he fhall be put in a chamber, without | 34. Jiko: s 

Mutuatus. Ifa man oweth another 10/ and hath — 
























19. Se A 3 
The flatutes for fetting off one debt againft another, 


do not extend toailignees of bankrupts. 14. 155. y 
Mutual Pzomile, Is where one man promijes to pa 
money to another, and he in confideration thereof ae 
mifes to do a certain aét, Ge. Such promifes mult be 
bin..ing, as well of one fide as the other; and both made 
at the fame time. Hod. 88. 1 Salk. 21. Where there 
are mutual promifes, and one of the parties dies, whereby 
the other party could not charge the executor on the pro- 
mife of the teftator; yet ’tis here faid the promie by the 
furvivor fhall continue, Ye/v. 133. But itis held, that 
on mutual promifes and covenants, egual remedies are on 
both fides; tho’ the performance need not be precifely 
alledged, Gc. 3 Salk. 15, 103. 1 Lev. 88. 2 Mod. 


adding that it fhall be low or dark, And as to the words 


there laid on his back, (Je. he fays, that in this all the 
And 14 Ed. 4. 8. 
fl. 17. and $. P. C. 150 (E); and 2 Inf. 178. add, that 
he fhall lie without. any litter or other thing under him, 
and that ove arm fhill be drawn to one quarter of the room 
with a cord, and the other to another, and that his feet 
But that thefe claufes 
are wholly omitted in all the other books above cited, 
except Æ. P. C. which takes notice of the latter of them 
And Ra, Ent. 385. pl. 2. adds, that an bole 
foall be made for the head. And Keilw. 70 a. fays, that 
the head fhall not touch the earth; but none of the other 
And as tothe words, 
that as many weights foall be laid upon him as he can 
hear and more, &%.. he fays, that in this all the books above 
And as to the word bread, he fays, that 14 
§ 150, (E), and 2 Inf. 178. 
have three morfels of barley bread 
Keilw. 70. a. that he fhall have only rye bread, 
and Ra. Eat. 385. pl. 2. and 2 Hen. 4. 1 pl. 2. generally, 
that he fhall ‘have the avor bread.. And as to the 
word water, he fays, that in 14 Ed. 4. 8. pl. 17.8. P.C. 
2Inft.178.aad 8 Hen. 4. 1. pl. 2. and Keilw. 
70. a. are, that he fhall have she water next the prifon, 
fo that it be zot current; but Ra. Ent. 385. pl 5. is ge- 
And as to the. 


words, not eat the fame day in which he drinks, nor drink 


books above cied ftem to agree 


fhall be ufed in the fame manner, 


only. 


mention either of thefe claufes. 


cited agree. 
EG, 4. 8.0ple v7 
are, that he shall 
a day. 


SaiPa La 


150. (E), 


neral, that he fhall the worf? water. 


the fame day on which he eats, Sc. he fays, this is 
omitted in Keilw. 70. a. and in 8 Hen. 4. 1. pl. 2. 
And as to the words rill he die, he fays, this is omitted in 
none «of the books above cited, except 14 Ed. 5. [4.] 
it. and H.,P..C. 227. 
give the whole judgment at large. 
331. cap. 3. 

To advife a prifoner to ftand mute, is an high mifprifion, 
a contempt of the King’s court, and punifhable by fine 
and imprifonment. . Black. Com. 4 V. 126. : 

For more learning on this Jubje@, Jeers Vin. Abr. tit. 
Mute, aad fee Ob{ervations on the Statutes, chiefly an- 
cient, >. p. 51—54. and Black. Com. 4V. 319. 

Mutilation, The depriving a man of any member, Se. 
The law pardons even Aomicide, if committed Je defendendo, 
in order to preferve even a member, Gc. Black. Com. 1 V. 
130. 
mayhem, ib, Asto what are confidered, by the Common 
law, as defenfive members, vide Black. Com. 3 V. 121. 
And as to the punifhments inflicted by law, for mayhems 
of various kinds, wide idem, and fee the att called the 
COVENTRY at, 22; 23 Car. 2e ¢.1. 

For fome offences (tho’ feldom done) the law punithes 
with mutilation, or difmembring, by cutting off the hand, 
or ears. Black. Com. 4V. 370. : 

Mutiny. See Soldiers, and the Mutiny AF. 

Mutton and Lamb, Not to be imported, 30 Car. 2. 


Hawk. Pl. C. 330, 


ree i 
MMutuu Debts, fee Debts and Debtors. Mutual debts, 
tho’ of different natures, may be fet againft each other, 


But that neither of thefe books 


It renders void any deed executed thro’ fear of 






a note for the fame, without /eal, action’ of debt lies 
upon a mutuaius; bucin this there may be wager of law, 
which there may not be in action upon the cafe, on 
an implied promile of payment, Gc. Comp. Attora, 


G. airs 
Mutuo, In a legal underftanding, fignifies to borrow or 
tolend, 2 Saund. 291. ne 


Putus ¢ Burvus, A perfon dumb and deaf, and be- 
ing tenant of a manor, the lord fhall have the wardfhip 
and cuftody of him. 2 Cro. 105. If a man be dumb 
and deaf, and have uuderitanding, he may be a grantor 
or grantee of lands, &c, 1 Inf. $ 

SIpltery, (Miferium, from the Fr. meiffier, i, @ ars 
artificium) An art, trade, or occupation. e 


N. 


BB, (zappa, Swedith,) To nab, or catch a per- 
fon unexpectedly. In ipf articulo aliquem op- 
primere. Litt. Di&. 5 
SMacclla, A tkiff or boat. Tranfium per nacellas Gf ` 
alia vafa preparavit. Mat. Parif. hi 
Packa, Satta, A fmall thip, yacht, or tranfport vef- 
fel. Chartulur. Abbat. Rading. MS. fol. 51. Saale 
Ramn, or flaam, (xamium from the Sax. niman, i.e 
capere) Signifies the taking or diftraining another man’s 
moveable goods. And lawful naam, whichis a reafonable 
diitrefs, proportionable to the value of the thing diftrain- 
ed for, was anciently called either wif or mort, quick or 
dead, as it confilted of dead or quick chattels; and it is 
when one takes another man’s beafts damage-fea/ant, in 
his ground, or by a perfon’s particular faét, by reafon of 
fome contract made; as for default of payment of an an- 
nuity, it fhall be lawful to diftrain in tuch or fuch lands, 
&c. And there is a zaam unlawful mentioned in our 
books. Horws Mirror, lib. 2. Nemo namium capiat — 
in comitatu wel extra comitatum, priufquam ter in bundrede 











Juo retum fibi perquifierit. Leg. Canut. c. 18. Non li- i 


cebit namium fumere vel vadimonium, nec averia Jua ime ~~ 
parchiare. Spelin. Gloff. thes) } 
SPamation, (zamation) A taking or diftraining ; and 
iu Scotland it is ufed for impounding: Namatus, diftrain- 
ed. Charta Hen.z. See Vetitum Namtum, and Wither- ; 










nam. 
Same, (women, Fr. nofme, or nom) By which any perfonis 


known or called. There isa name of perfons, bodies — 
politick, and places ; and of baptifm and furname; alfo 
names of dignity, &c. In fome cafes a mame by reputae — 
tion is fafficient; butit is not fo of a thing, if the mat- 
ter and fubftance be not right. t1 Rep.21. 6 Rep. 65. 
4 Rep. 170, What foundation will fupport a name by 
reputation. See Ld. Reym. 301, 304. Vide Mifnomer, 
Mamium vetitum, Isan unjut taking the cattleof _ 
another, and driving them to an unlawful place, pre- 
tending damage done by them. In which cafe the owner 








of 


_ ciently taken for fervitude, bondage or willeinage. 


3 





N AL T 


of the cattle may demand fatisfa&tion for the i injury , which 
is called placitum de namio velito. 

“SHMappera, (From the Iral. naperia, i. e. linteamina do- 
meftita,) linen cloth, or houfhold linen. Stat. 2 R. 2. 
CA 

Hart, An abbreviation of zarratio, ufed to fignify a 
declaration in a caufe. 

Sarratoz, (Lart.) A pleader or reporter ; and formerly 
Serviens narrator was a ferjeant at law. Et ulterius in 
curia regis pro aliquo narrare non audietur, nifi pro Jemetipfo 
ff narrator fuerit. Fleta, libe2. cap. 37. 

Haflabozough, Tts juitices, where impowered to deter- 
mine appeals, 9 Geo. 1. c 7. 

Maie or Hefe, (From the Sax. Nw/e, i. e. Promonto- 
rium) The name of the port or haven of Orford in Sufolk, 
mentioned in ftat. 4 Hen. 7. cap. 21. 

jPatale, The ftate and condition of a man.—Si quis 
de homicidio accnfetur, & idem Je purgare, velit fecundum 
natale fuum. Leg. Hen. 1. cap. 64. 

Siathwyte, Seems to be aean from the Sax. nath, 
i-e. lewdnefs; and fo, to fignify the fame with Zair- 
wite. 

Hational Debt, the money owing by government, 
for which it pays intereft, part to our own people, part 
to foreigners, and which forms our national funds. In 
January 1765, the national debt amounted to upwards 
Of 145,009,000/. and the annual interet to about four 
millions and three quarters. Vide this fubject very fully 
explained and judicioufly treated of, Black. Com. 1 V. 
325, Je. and 4 VY. 433 

Hatidi ve Dtipite. In the furvey of the dutchy of 
Cornwall, there is mention of native de flipite, and nativi 
conventionarii; the firlt were villeins or bondmen, by 
birth or ftock ; the other by contract or agreement. LL. 
Hen. 1. cap. 76. And in Cornwall it was a cuttom, that a 
freeman marrying zativam, if -he had two daughters one 
of them was free, and the other villein. Brad. lib. 4. 
CnB1s 22 

Mativity, (nativitas) birth, or the being born in a 
place. The cafting the nativity, or by calculation feek- 
ing to know how long the Queen fhould live, EFe. was 
made felony, by 23 Eliz. cap. 2. Nativitas was an- 
Leg. 





Will. 1. 

Mativo habendo, A writ that lay to the sheriff for 
‘alord who claimed inheritance in any villein, when his 
villein was run away, for the apprehending and reftoring 
him to thelord: and the fheriff might feize the villein, 
and deliver him unto his lord, if he confeffed his vil- 
leinage; but if he alledged that he was a freeman, then 


_ the fheriff ought not to feize him, but the lord was to 


fue forth a pone to remove the plea before the jultices 
of C. B. &e. \And if the villein purchafed a writ de li- 
bertate probanda before the lord had taken out the pone, 
it was a /uperfedeas to the lord, that he proceeded not 
on the writ of zativo habendo.: Reg, Orig. 7, 8. F. 
N. B. 77. New Nat. Brev. 171,172. This writ nativo 
habendo was in nature of a writ of right, to recover the 


. Inheritance in the villein ; upon which the lord was to 


purfue his plaint, and declare thereupon, and the villein 
to make his defence fo as the freedom was to be tried. 
New Nat. Br. 171, 173. 

_ atibus.. He who is born a fervant, and fo differs 
from him who fuffers himfelf to be fold, of which fer- 
vants there are three forts, bondmen, natives, and villains ; 
bondmen were thofe who bound themfelves by covenants to 
ferve, and took their name from the word Sond; natives 
we {poke of juit before; and willains were fuch who be- 
longing to the land, tilled the lord’s demefnes, nor 
might depart thence without the lord’s licence. Spelman’s 
Gif. See Chart. R. 2. Qua omnes manumittit a bondagio 
in com. Hertf. Walfiugham, pag. 254. Cowell. See 
Servi Nativa, and, Nief. But now there are not in Ezg- 
„land any fuch perfons, as thofe mentioned here, 

Ratural Affettion, (naturalis afectio) Isa good confi- 
derationin a deed; and if one without exprefling any con- 
fideration, covenant to ftand feifed to the ufe of his wife, 
child, or brother, fc. Here the naming them to be of 
kin, implies the confideration of xatural affetion, where- 
upon fuch ufe will arife. Cart. 138. See Confideration. 


t 


Maturalization, (Naturalizatio) Is where a perfon 
who is an alien, is made the King’s natural fubje& by act 
of parliament ; whereby one is a fubjeé to all intents and 
purpofes, as if he were born fo: forby naturalization, a 
perfon’s iffue, before the naturalization, fhall inherit. 1 
Inf. 8, 129. A ftranger naturalized by ak of parliament, 
may have lands by defcent, as heir at law, as well as have 
them by purchafe: But until naturalized or made denizen, 
a f{tranger is not generally under the King’s protection, to 
have the benefit of the law; alfo no perfon is to 
be naturalized, until he has received the facrament, 
and taken the oaths of allegiance and fupremacy, 
ĉc. And ftrangers when neturalized, are difabled to be 
of the Privy Council, to hold offices, &c. 7 Jac. 1. cap. 
2. 12W.3. cap. 2. but fee 1 Geo. 1. cap. 4. By the ftat. 
7 Ann. cap. 5. it was declared, that all perfons born out 
of the King’s allegiance, taking the oaths, &c. fhould be 
deemed natural born; tho’ this was repealed, but not to 
prejudice perfons zaturalized, or children of natural-born 
fubjeéts, born out of allegiance, by 10 4m. c. 5. And 
all children born out of the ligeance of the crown, whofe 
fathers were, or fhall be natural fubje&ts of Great Britain, 
at the time of their birth, are adjudged to be zatural-borx 

Subjeds of this kingdom, except children of parents attainted of 
treafon, or in the actual fervice of foreign princes in enmity 
with Exgland, Ec. by the 4 Geo. 2. c.z1. All foreigners 
who fall live feven years or more, in any of our Ame- 
rican plantations, and not be abfent therefrom above 
two months at one time, fhall on taking the oaths be 
deemed natural fubjetts, as if they had been born here; 
but not be capable of enjoying any place of truft, &c. 
13 Geo. 2. ¢. 7. This by the ftat. 20 Geo. 2. 'c. 44. is 
extended to proteftants who fcruple the taking an oath 
upon their making and fubfcribing the declaration of 
fidelity, and taking and affirming the effec of the abju- 
ration oath, and making and fubfcribing the profeffion of 
their Chriftian Belief, appointed by the ftat. 1 Geo. 1. c, 
4. Jc. Great numbers of foreigners are every year na- 
turalized by private acts of parliament. And wide 25 Ed. 
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25. Geo. 2..C. 30. 13 Geo. 2. c..3. and- 22 Geo 28ci 
45. See Alien. 





SMaturze Pudenda, Privities. Penfandum autem eft, 
per vifum accufantibus vifum concubitus propenfius adver - 
tendum, ut feilicet ipfas cocuntium naturas viderint rae hee 
ri. Leg. Hen. 1. c. 83. 

MMavagium, A duty incumbent on tenants, to carry 
their lord’s goods in a fhip: Liberi fint ab omni cariagio, 
navagio, ic. Mon. Angl. Tom. 1 pag. 922. 

Fabal, Significs any thing belonging to the fea, or 
maritime affairs, Merch. Did. 

Haval Stozes. Perfons ftealing or imbezilling any 
of the King’s naval flores, to the value of 20 s. are guilty 
of felony, without benefit of clergy. 22 Car. 2. cap. 5. 
And the treafurer and commiffioners of the navy are im- 
powered to inquire of naval ffores imbezilled, and ap- 
point perfons to fearch for them, &% ~. who may go on 
board fhips, and feize fuch ftores ; and the commiffioners, 
é$c. may imprifon the offenders, and fine them double 
VEE the ftores being under the value of 20 s. 1 Geo. 

. cap.25. None but the contractors with the commif- 
ATA of the navy, fhall make any ftores of war, naval 
frores, &Fc. with the marks commonly ufed to his Ma- 
jefty’s ftores, upon pain of forfeiting zoo/. And per- 
fons in whofe cultody fuch ftores fhall be found conceal- 
ed, are liable tothe fame penalty, 9 & 10 W. 3. c. 41. 
The Stat. 3 Ann. c. 10. was made for the encouragement 
of the importation of nawal flores, from the plantations 
in America, and for prefervation thereof in thofe coun- 
tries ; inflicting penalties for cutting down pine, or 
pitch trees, under fuch and fuch fizes, &c. To the 
like purpofe, and for the ated the fame more ef- 
fetual, is the Stat. 3 Geo. 1. cap. 12. Alfo naval fores 
are imported here from Scotland, under an encouragement 
by ftatute ; and a premium is given for the importing of 
naval flores from America and North Britain, of 11. per 
ton, for mafts and pitch, &c. 2 Geo. 2. cap, 35. See 
Ships, Stores. 

Raufrage, A fea term for eae ay Merch. Dia, 


Mavigation, 


ee 


HPavigation, Is the art of failing at fa, alfo the man- 
ner of trading: And a xavigator is one who underftands 
navigation, or imports goods in foreign bottoms. bid. 
See Black. Com. 1 V; 417. 4 V. 432. ' 

HMavigabie Wivers, Divers ftatutes relating to them. 
See Rivers. 

Mavis Ceclefix, The nave or body of the church, as 
diftinguifhed from the choir, and wings, or ifle ; It is that 
part of the church where the common people fit, Dz 
Cange. 

davis, HMavicula, A fmall difh to hold frankincenfe 
before put into the thuribulum, cenfer or {moaking pot ; 
and feems to have its name from the fhape, refembling a 
boat or little hip: we have feveral of thefe boat-cups in 
filver, &¢. for various ufes. Paroch. Antiq. 598. 

Mavithalamus, A hip or barge that noblemen ufe for 
pleafure, with fine chambers and other ftately ornaments, 
. Law Lat. Di&. 

Mavy, Signifies the fleet or fhipping of a prince or 
flate; or an armament at fea. The navy of England it 
_ has beenobferved, excels all others for three things ; vz. 
beauty, firength, and fafety ; for beauty our hips of war 
are fo many floating palaces; for their ftrength fo many 
moving caftles; and for fafety, they are the moft defenfive 
walls of the land: and as our naval power gains us au- 
thority in the moft diftant climates, fo the fuperiority of 
our fleet above other nations, renders the Briti//b monarch 
the arbiter of Europe. ; 

The Kings of England in antient times commanded 
their fleet in perfon; ahd the renowned King Arthur, 
{famous for his warlike atchievements) vindicated the 
dominion of the feas, making fhips of all‘nations falute 
our fhips of war by lowering the top/ail, and ftriking the flag, 
as in like manner they fhall do to the forts upon land, 
by which fubmiffion they are put in mind that they are 
come into a territory, wherein they are to own a fovereign 
power and jurifdiction, and receive protection from it: 
and this duty of the flag, which hath been conftantly paid 
to.our anceftors, ferves to imprint reverence in foreigners, 
and adds new courage to our feamen; and reputation 
abroad, is the principal fupport of any’ government at 
home. 

King Edgar, fucceflor to Arthur, filed himfelf fovereign 
of the narrow seas; and having fitted out a fleet of four 
hundred fail of foips, in the year 937, failing about Bri- 
tain with his mighty navy, and arriving’ at Chefer, was 
there met by eight Kings and Princes of foreign nations, 
come to do him homage; who as an acknowledgment of 
his fovereignty, rowed this monarch in a boat down the 
river Dee, himfelf fteering the boat; a marine triumph 
which is not to be paralleled in the hiftories of Europe. 

Canutus, (Edgar’s fucceffor,) laid the antient tribute 
called Danegeld, for guarding the feas, and fovereignty 
of them; with the following emblem expreffed, wx. 
Himfelf fitting on the fhore in his royal chair, while the 
fea was flowing, fpeaking, Iu mee ditionis es, & terra in 
qua fedeo eft, Se. 

And Egbert, Althred and Elibred kept up the dominion 
and fovercignty of their predeceffors; nor did the fuc- 
ceeding princes of the Norman race, waive this great ad- 
vantage, but maintained their right to the four adjacent 
feas furrounding. the Briti fhore: the honour of the 
flag King Jobn challenged, not barely as a civility, but 
a right to be paid cum debita reverentia, and the perfons 
refufing, he commanded to be taken as enemies: 
and the fame was ordained not only to be paid to 
whole fleets, bearing the royal ftandard, but to thofe 
fhips of privilege that wear the Prince’s enfigns or colours 
of fervice; this decree was confirmed and bravely afferted 
by a fleet of five hundred fail, in a royal voyage to 
Ireland, wherein he made all the veffels which he met with 
in his way, in the eight circumfluent feas, to pay that 
duty and acknowledgment, which has been maintained by 
our Kings to this day, and was never contefted by any 
nation, unlefs by thofe who attempted the conqueft of the 
intire empire. 

Trade gave occafion to the bringing mighty. fleets to 
fea; and on the increafe of trade, fhips of war were ne- 
ceflary in all countries for the prefervation of it, in the 
hands of the juft proprietors. 













































In antient times the feveral counties of England 
liable to a particular taxation for building fhips 
and fitting out fleets, every one in proportion to their 
and riches; fo that the largeft counties were each of 
to furnifh a firk rate man of war, and the other: 
one to build one in: proportion ; but this method has 
long difufed, and the fitting out our navy for 
has been always thrown into the publick charge. 

King Edw. 3. in his wars with France, had 
fhips before Calais, fo numerous, that they amo 
Jeven hundred fail: but King Hen. 6, it is faid, w 
firt who began to build a royal navy in Bag, 
built a fhip called the Great Henry of one tho 
the largeft fhip that had been shen feen in’ this 
(tho’ now our firt rate fhips of war contain at | 
thoufand tuns, are mounted with above one hundred c 
and carry above one thoufand men.) He fitted a 
fleet, conftituted a Navy Offceo &c. Andin | 
reign, and the reign of Queen Elizabeth, our n 
a moft flourifhing condition, being moftly com 
out valiant nobility; and it is remarkable, 
are lifts of the fleets of Queen Elizabeth, which 
appear there. was but one private gentleman a c 
alf the reft being Lords and Knights: fo high 
efteem for fervice at fea in thofe days, when 
ruled with the moft confummate glory : butt 
ferving at fea in late times having been very 
fened, it has fince been declined by the nobili 
The navy is at this time in a very flourithi1 ftat 
number of fhipping, and ftrength of force oi 
it was never, perhaps, more formidable than ne 
when compleat, is divided into three /guadron 
guifhed by the different colours of the fever: 
red, white, and blue; the principal command 
bears the title of Admzral, and each has under 


officers. 
great yards, Chatham, Deptford, Wo 
Sheernefs, and Plymouth; fitted with 
furnifhed with ftore of timber, matfts, a 
&c. And for the management of the royal ni 
are feveral officers of truft and authority, | 
Commiffioners of the Admiralty; as the Treaf 
troller, Surveyor. Commiffioners of the N 
fioners of Viétualling-Office, Sec. the pri 
hold their offices by patent-under the Gr 
Stat.9 & 10 W. 3. c. 37. the fum of 570,0 
propriated for the building of twenty-feven fhip: 
with their guns, rigging,-@c. And the 
enacts, That over and above the fhips for the L 
forty-three fhips of war fhall be employed 
convoys, for the better preferving fuch fhi 
made ufe of in the trade of Great Britai 
fhips are to be third-rates, and fixteen fo 
the ret of fufficient force to guard our c 
are to attend in certain ftations; and the 
fioners of the Admiralty may dire& the C 
the Navy, or fome one or more perfons 
places as his Majefty fball appoint, to 
overfee every thing relating to thofe cr 
Commiffioners of the Admiralty have power to 
of the faid hips to be employed in the line of t 
cafe of neceffity. 1 ade a 
This ftatute likewlfe empowers the commiffion 
Admiralty, during war, to grant commiflions to 
and commanders of fhips, for the taking and 
and goods of enemies. For the furnifhin 
for the Fleet; by 7 & 8 W. 3. ¢. 21. it is enated 
all feamen, watermen, &c. above the age of ei 
years, and under fifty, capable of fea service, 
regifter themfelves voluntarily for the King’s 
royal navy, to thé number of thirty thoufand, 
paid to them the yearly fum or bounty of - 
their pay for afiual fervice, and that whether t 
fervice or not; and none but fuch mariners, 
regiftred, fhall be capable of preferment to a i 
fion, or be warrant officers in thenavy : and fuch 
perfons are exempted from ferving on juries, parifh 
e. alfo from fervice aboard after the age of 
1 
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years, unlefs they go voluntarily; and when by age, 
wounds, or other accidents, they are difabled for future 
fervice at fea, they fhall be admitted into Greenwich hof- 
pital, and there be provided for, during life: and the wi- 
dows of fuch feamen as fhall be flain or drowned, not of 
ability to provide for themfelves, fhall be likewife admitted 
into the hofpital; and their children educated, &c, 
But if any regiftred feaman fhall withdraw himfelf from 
the King’s fervice, in his fhips or navy; or if any fuch 
mariner relinquifh the fervice, without confent of the 
Commiffioners of the Admiralty, he fhall for ever lofe the 
benefit of the act, and be compelled to ferve in his Ma- 
jefty’s fleet for fix months without pay. See 9 Anm. c. 
21. f. 23. By a fubfequent ftatute, 4 Ann. c19. f 
18. Watermen plying on the Thames between Gravefend 
and Windfor, on notice given by the Commiffioners of the 
Admiralty to the company of watermen, are to appear 
before the faid company, to be fent to his Majeity’s fleet, 
or on refufal, they fhall fuffer one month’s imprifonment, 
and be difabled working on the Thames for two years; 
The regiftring feamen is the grand nurfery for the fleet ; 
but there are other means of fupplying mariners for the 
royal navy, and training up perfons in the fea fervice: 
for the Stat. 2 Ann. c. 6. provides, That poor boys, 
whofe parents are chargeable to the parifo, may by church- 
wardens and overfeers of the poor, with confent of 
two juftices of peace, be placed out apprentices to the 
fea fervice, until the age of twenty-one years, they being 
thirteen years old, at the time of their placing forth: 
thofe at eighteen years of age may be impreffed for fer- 
vice in the fleet, when the owners or matters of fuch of 
them as fhall prove qualified, fhall have able feamen’s 
wages; and all mafters and owners of fhips, from thirty 
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bounty, one year’s wages, according to the pay for whick 
he ferved. 14 Geo. 2. c. 38. 

The Commiffioners of the Navy, &c. have power to 
examine and punifh all perfons who make any diftur- 
bance, fighting or quarrelling in the yards, and offices, 
és. of the navy: and in the 13th year of King Charles 
II. an act paffed for the regulating the government of the 
fleet; and alfo an act 22 Geo. 2. c. 33. which contains 
the particular excellent articles and orders following. 

1, Officers are to caufe publick worfhip, according 
to the liturgy of the church of England, to be folemnly 
performed in their fhips, and take care that prayers and 
preaching by the chaplains be performed diligently, 
and that the Lord’s Day be obferved. 2. Perfons 
guilty of profane oaths, curfing, drunkennefs, unclean- 
nefs, 6c. to be punifhed as a court martial fhall think fit. 
3. Ifany perfon fhall give or hold intelligence toor with an 
enemy «without leave, he fhall fuffer death. 4. If any 
letter or meflage from an enemy be conveyed to any in the 
fleet, and he fhall not in zwelve hours acquaint his fupe- 
rior officer with it, or if the fuperior officer being acquaint- 
ed therewith, fhall not reveal it to the commander in chief, 
the offender fhall fuffer death, or fuch punifhment as a court 
martial fhall impofe. 5. Spies and perfons endeavouring 
to corrupt any one in the fleet, fhall fuffer death, or fuch 
unifhment as a court martial fhall impofe. 6. No per- 
fon fhall relieve an enemy with money, victuals or am- 
munition, on like penalty. 7. All papers taken on board 
a prize fhall be fent to the Court of Admiraly, &c. on pe- 
nalty of forfeiting the fhare of the prize, and fuch punifh- 
ment asa court martial fhall impofe. 8. No perfon fhall 
take out of any prize any money or goods, unlefs for better 
fecuring the fame, or for the neceflary ufe of any of his 


to fifty tuns burden, are required to take one fuch ap- | Majefty’s fhips, before the prize fhall be condemned; upon 
prentice, one more for the next fifty tun, and one more | penalty of forfeiting his thare, and fuch punifhment as fhall 


for every hundred tun above the firt hundred, under the | be impoied by a court martial. 


g. No perfon on board a 


penalty of to/. Mafters of apprentices placed out by | prize hall be ripped of his cloaths, pillaged, beaten, or 
the parih may, with the confent of two juttices, turn over | i// treated, upon pain of fuch punifhmentas a court martial 


fuch apprentices to mafters of fhips for the remainder of | fhall impofe. 


their terms: lewd and diforderly fervants, vagrants, &c. 
are to be taken up and fent to his Majefty’s fleet; and 
poor prifoners for debt, who were to have the benefit of 
r 5 Ann, appearing on their releafement to be able 
yodied feamen, were to enter themfelves in the fervice. 
Thus is the navy recruited with mariners; not to men- 
tion particularly the manner of preffing in cities and po- 
pulous towns, on extraordinary occafions. 

By a late ftatute, encouragement is given to feamen to 
_ enter into his Majetty’s fervice voluntarily: volunteers 
entring their names with any commiffion officer of the 
fleet, and forthwith proceeding towards their fhips, on 
- certificate thereof fhall be intitled to wages from the date 
of the certificate, and be allowed the ufual conduct mo- 
ney, and alfo be paid an advance of two months wages, 
Ee. And if any volunteer is turned over to another fhip, 
he f receive, over and above his wages due, the like 
_ advance of two months pay, and not ferve in a lower degree 
than he did before. Perfons lifted on board fhips of war, 
are notto be taken thereout by any procefs at law, unlefs 
it be for a criminal matter ; or where the debt amounts to 
20l. When feamen die on board, the commander of the 
fip hall, as foon as may be, make out tickets for their 
ay, Which fhall be paid to their executors, &c. without 
ing for the fhip’s return: and feamens pay fhall not 
be bargained and fold ; but tickets may. Governors and 
confuls in foreign parts, are to provide for thipwrecked 
mariners at 64. per diem each, and put them on board 
the firt hips of war, &c. and on fending bills of dif- 
burfements with vouchers to the Commiffioners of the 

_ Navy, they fhall be paid. 1 Geo. 2. c. 12. 
| Alfo the pay and wages of one man in a hundred, of 
very fhip of war, and value of his victuals, fhall be ap- 
~ plied for relieving poor widows of officers of the navy, 
by the 6 Geo. 2. c. 25. A late ftatute has ordained, that 
= able feamen who voluntarily enter on board fhips of war, 
ares 5d. befides their wages, and ordinary fea- 
men 3/. And if any feaman, under a commiffion or 
= warrant officer, who enters into the fervice, be killed or 
= drowned, his widow, on certificate to the Commiffioners 
= of the Navy that fhe is fuch, is to have, by way of 
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10, Every commander, who, upon fignal or 
order of fight, or fight of any fhip which it may be his 
duty to engage, or who, upon likelihood of engagement 
fhallzot make neceffary preparations for fight, and encou- 
rage the inferior officers and men to fight, thall fuffer death 
or fuch’punifhment as a court martial fhall deem him to 
deferve. And if any perfon fhall treacheroufly or cowardly 
yield or cry for quarter, he fhall fuffer death. 11. Every 
perfon who fhall not obey the orders of his fuperior officer, 
in time of acion, to the bet of his power, fhall fuffer 
death, or fuch. punifhment as a court martial fhall deem 
him to deferve. 12. Every perfon, who, in time of action, 
Mall withdraw or keep back, or not come into the fight, or 
do his utmoft to take or deftroy any fhip which it fhall be 
his duty to engage, and to affift every fhip of his Majeity or 
his allies, which it fhall be his duty to affift, hall fuffer 
death. 13. Every perfon, who thro’ cowardice, &c. 
fhall forbear to purfue the chace of any enemy, &c. or 
fhall not afit or relieve a known friend in view, to the 
utmott of his power, fhall fuffer death. 14. If any perfon 
fhall delay or difcourage any aétion or fervice commanded, 
upon ptetence of arrears of wages, or otherwife, he thall 
fuffer death, or fuch punifhment as a court martial fhall 
deem him to deferve. 15. Every perfon who fhall defert to 
the enemy, Or run away with any fbip, ordnance, ce 
to the weakening of the fervice, or yield up the fame 
cowardly or treacheroufly to the enemy, fhall fuffer death. 
16. Every perfon who fhall defert, or intice others fo to do, 
fhall fuffer death, or fuch punifhment as a court martial 
fhall think fit, If any commanding officer fhall receive a 
deferter, after difcovering him to be fuch, and fhall not 
with fpeed give notice to the captain of the fhip to which 
he belongs, or if the fhip is at a confiderable diftance, to 
the Secretary of the Admiralty, or Commander in Chief, 
he fhall be cafhiered. 17. Officers and feamen of fhips ap- 
pointed for convoy of merchant fhips, or of any other, 
fhall diligently attend upon that charge according to their 
inftruétions ; and whofoever fhall not faithfully perform 
their duty, and defend the fhips in their convoy, or refufe 
to fight in their defence, or run away cowardly and fubmit 
the fhips in their convoy to hazard, or exa&t any reward 
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place out of his Majefty’s dominions, any crime punifha- 
ble by thefe articles, fhall be liable to be tried and punished 
as if the crime had been committed at fea, 36. All other 
crimes not capital, not mentioned in this a&, thall be pu- 
nifhed according to the laws and cuitoms ufed at fea. No 
perfon to be imprifoned for longer than two years, Court 
martial not to try any offence (except the 5th, 34th, and 
35th articles) not committed upon the main fea, or id 
great rivers beneath the bridges, or in any haven, Ge 
within the jurifdiction of the admiralty, or by perfons in 
actual fervice and full pay, except fuch perfons and of- 
fences, as in 5tharticle; nor to try a land officer or foldier 
on board a tranfport fhip. The Lord High Admiral, tfe. 
may grant commiffions to any officer commanding in chief 
any fleet, Ee. to call courts martial, confifting of com- 
manders and captains. And if the commander in chief 
fhall die or be removed, the officer next in command may 
call courts martial. No commander in chief of a fleet, . 
fc. of more than five fhips, fhall prefide at any court 
martial in foreign parts, but the officer next in command 
fhall prefide. Jf a commander in chief fhall detach any 
part of his fleet, ĉc. he may impower the chief com- 
mander of the detachment to hold courts martial during 
the feparate fervice. If five or more fhips fhall meet in 
foreign parts, the fenior officer may hold courts martial 
and prefide thereat. Where it is improper for the oficer 
next to the commander in chief to hold or prefide at a 
court martial, the third officer in command may be im- 
powered to prefide at or hold a court martial. No court 
martial fhall confit of more than ¢hirteen, or lefs than 
five perfons. Where there fhall not be lefs than three, 
and yet not fo many as five of the degree of a Port Captain 
or fuperior rank, the officer who is to prefide may call to 
his afliftance as many commanders under the degree of a 
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for convoying any fhip, or mifufe the mafter or mariners, 
fhall make reparation of damages, as the court of Admi- 
ralty hall adjudge; and be punithed criminally by death, 
or other punifhment, as fhall be adjudged by a court mar- 
tial. 18. If any officer fhall receive or permit to be re- 
ceived on board any goods or merchandife, other than for 
the fole ufe of the hip, except gold, filver or jewels, and 
except goods belonging to any fhip which may be fhip- 
wrecked, or in danger thereof, in order to the preferving 
them for the owners, and except goods ordered to be re- 
ceived by the Lord High Admiral, &c. he fhall be 
cafhiered, and rendered incapable of further fervice. 19. 
Any perfon making or endeavouring to make any mu- 
tinous affembly fhall fuffer death. Any perfon uttering 
words of fedition or mutiny fhall fuffer death, or fuch 
punifhment as a court martial fhall deem him to deferve. 
If any officer, mariner, or foldier, in or belonging to the 
fleet fhall behave himfelf with contempt to his fuperior 
officer, being in the execution of his office, he fhall be pu- 
nifhed according to the nature of his offence by the judg- 
ment of a court martial. 20, Any perfon concealing 
any traiterous or mutinous practice or defign, fhall fuffer 
death, or fuch punifhment as a court-martial fhall think 
fit. Any perfon concealing any traiterous or mutinous 
words, or any words, practice, or defign, tending to the 
hindrance of the fervice, and not forthwith revealing the 
fame to the commanding officer, or being prefent at any 
mutiny or fedition, fhall not ufe his utmoft endeavours to 
fupprefs the fame, fhall be punifhed as a court martial 
fhall think he deferves. 21. Any perfon finding caufe of 
complaint of the unwholefomenefs of victuals, or upon 
other jut ground, he fhall quietly make the fame known 
to his fuperior, who, as far as he is able, fhall caufe 
































the fame to be prefently remedied ; and no perfon upon 
any fuch or other pretence fhall attempt to ftir up any 
difturbance, upon pain of fuch punifhment as a court-mar- 
tial fhall think fit to infli&. 22. Any perfon ftriking any 
his fuperior officer, or drawing or, offering to draw or 
lift up any weapon againit him, being in the execution 
of his office, Shall {uffer death. And any perfon prefuming 
to quarrel with any his fuperior officer, being in the execu- 
tion of his office, or difobeying any lawful command of 
any his fuperior officer, fhall fuffer death, or fuch other 
punifhment as fhall be inflicted upon him by a court-mar- 
tial. 23. Any perfon quarrelling or fighting with any other 
perfon -in the fleet, or ufing reproachful or provoking 
fpeeches or geftures, fhall fuffer fuch punifhment as a court 
martial fhall impofe. 24. There fhall be no wafteful ex- 
pence or embezilment of any powder, fhot, &c. upon pe- 
nalty of fuch punifhment as by a court martial fhall be 
found juft. 25. Every perfon burning or fetting fire to 
any magazine, or ftore of powder, fhip, &c. or furniture 
thereunto belonging, not then appertaining to an enemy, 
fhall fuffer death. 26. Care is to be taken that thro’ wil- 
fulnefs or negligence no fhip be ftranded, run upon rocks 
or fands, or f{plitor hazarded; upon pain of death, or fuch 
punifhment as a court martial fhall deem the offence to 
deferve. 27. No perfon fliall fleep upon his watch, or 
negligently perform his duty, or forfake his ftation, upon 
pain of death, or fuch punifhment as, &c. 28. Murder, 
29. And buggery or fodomy fhall be punifhed with death. 
30. Robbery fhall be punifhed with death, or otherwife as 
a court martial fhall find meet. 31. Every perfon dnowingly 
making or figning, or commanding, counfelling or procu- 
ring the making or figning any falfe mutter, fhall be cafhier- 
ed, and rendered incapable of further employment. 32. 
Provoft martial refufing to apprehend or receive any cri- 
minal, or fuffering him to efcape, fhall fuffer fuch punith- 
ment as a court martial fhall deem him to deferve. And 
all others fhall do their endeavours to detect and apprehend 
all offenders, upon pain of being punifhed by a court-mar- 
tial. 33. Tf any flag-officer, captain, commander or lieu- 
tenant, fhall behave in a fcandalous, infamous, cruel, op- 
preffive or fraudulent manner, unbecoming his charaéer, he 
fhall be difmiffed. 34. Every perfon in atual fervice and 
full pay, guilty of mutiny, defertion, or difobedience, in 
any part of his Majeity’s dominions on fhore, when in ac- 
tual fervice relative to the fleet, fhall be liable to be tried 
by a court-martial, and fuffer the like punithment as if the 
offence had been committed at fea. 35. Every perfon in ac- 
tual fervice and full pay, committing upon fhere, in any 



























Port Captain, as together with the Port Captains, fhall 
make up the number five, to hold the court martial. Af- 
ter trial begun, no member of a court martial hall go on 
fhore, until fentence, except in cafe of ficknefs, upon 
pain of being cafhiered. 
layed, if a fufficient number remain to compofe the court, — 
which fhall fit from day to day (except Sunday) till fen- 

tence be given. 
conftituting a court martial, /oall be upon oath, Perlons 
refuling to give evidence may be imprifoned. Sentence 
of death within the Narrow Seas (except in cafe of mu- 
tiny) fhall not be put in execution till a aport Ri mada, 
to the Lord High Admiral, Gc. th be- 
yond the Narrow Seas, fhall not be put in execution but 


Proceedings fhall not be de- 


The Judge Advocate, and all officers 


Sentence of de. 


by order of the commander in chief of the fleet, e 
Sentence of death in any fquadron, detached from the 


fleet, fhall not be put in execution (except in cafe of mu- 
tiny) but by order of the commander of the fleet, or Lord — 
High Admiral, &c. 


And fentence of death paffed in a 
court martial, held by the fenior officer of five or more 
fhips met in foreign parts (except in cafe of mutiny) fhall 
not be put in execution but by order of the Lord High 
Admiral, &c. The powers given by the faid articles hall 
remain in force with refpeé to crews of thips wrecked, loft, 
or deftroyed, until they be difcharged or removed into an- 
other fhip, or a court martial fhall be held to inquire of 
the caufes of the lofs of the fhip. And if upon inquiry it 
fhall appear, that all or any of the officers and feamendid 
their utmoft to fave the fhip, and behaved obediently 
their fuperior officers, their pay fhall go on: as alfo fhall 
the pay of officers and feamen taken by the enemy, ha- 
ving done their belt to defend the fhip, and behaved 
obediently. If any officer fhall receive any goods on 
board, contrary to the 18th article, he thall further for- 
feit the value of fuch goods, or s00/, at the election of 
the informer; one moiety to the informer, the other to 
Greenwich hofpital. See Seamen, Ships. 
§Mavy Wills, Counterfeiting them, ĉc. punifhed 1 
Geo. 1. ff. 2. c. 25. fed. 6. Stealing them felony, 2 
Geo. 2. c. 25. fed. 3. Gg Pe 
IRabvy-Dffice How rebuilt, 25 Car. 2. e. 10. 


je admittas, Is a writ directed to the bifhop for the 
plaintiff or defendant, where a guare impedit or allie of 
darrein prefentment is depending, when either party fears — 
that the bifhop will admit the other’s clerk during the fuit 


between them: it ought to be brought within fix ka- 
lendar 
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out the cafk, bag, drofs, &'c. 


Pl. C. 93. cap. 335 Jed. 20, 


- efcape nor breaking of prifon. 
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lendar months after the avoidance, before the bifhop may 
prefent by lapfe ; for ’tis in vain to fue out this writ when 
the title to prefent is devolved unto the bifhop. Reg. Orig. 
gi. F. N.B. 37. Writ of Ne admittas doth not lic, if 
the plea be not depending in the King’s court by guare im- 
pedit, or darrein prefentment ; therefore there is a writ in 
the regifter directed to the Chief Juftice of C. B. to cer- 
tify the King in the Chancery, if there be any plea before 
him and the other judges between the parties, &¢. So 
that the writ fhould not be granted until that be done: 
But yet it maybe had out of the Chancery before the King is 
certified that fuch plea of guare impedit is depending ; and 
then the party grieved may require the Chief Juftice to 
certify, éc. New Nat. Br. 83, 84. The writ runs, 
prohibemus vobis, Ne admittas, ec. 

$eeat, Is the weight of a pure commodity alone, with- 
Merch. Did. 

§Mecefity. The law charges no man with default 
where the act is complfory, and not voluntary, and where 
there is not a confent and election ; therefore if there be 
an impoflibility for a man to do otherwife, or fo great a 
perturbation of the judgment and reafon, as in prefumption 
of law he cannot overcome, fuch neceflity carries a pri- 
wilege initfelf. Bac.’ Elem. 25. 

- Neceflity is of three forts ; neceffity of confervation of 
life, neceffity of obedience. and neceffity of the act of God 
or of a ftranger. 

And firft of confervation of life: If a man fteal viands 
to fatisfy his prefent hunger, this is no felony nor lar- 
ceny. Jid. But if fuch neceflity be owing to his un- 
thriftinefs, furely it is far from being an excufe. Hawk. 
So if divers be in danger 
of drowning by the cafting away of fome boat or barge, 
and one of them get to fome plank, or on the boat’s fide 
to keep himfelf above water, and another to fave his life, 
thrufts him from it, whereby he is drowned, this-is nei- 
ther fe defendendo, nor by mifadventure, but juftifiable. 


Sbid.—S. P. Hawk. Pl. C. 73. cap. 28. fea. 26. 


So if divers felons be in gaol, and the gaol by cafualty 
is fet on fire, whereby the prifoners get forth, this is no 
Bac. Elem. 25. 

So upon the ftatute, that every merchant fetting his 
‘merchandife on land without fatisfying the cuftomer or 
agreeing for it, (which agreement is conftrued to be in 
certainty) fhall forfeit his merchandife, and it is fo that 
_ by tempeft a great quantity of the merchandife is thrown 
over-board, whereby the merchant agrees with the cu- 
ftomer by eftimation, which falls out fhort of the truth, 
yet the over quantity is not forfeited ; where note, the 
neceflity difpenfes with the direc letter of a ftatute-law. 
dbid. & 26. 

- So if a man have right to land, and do not make his 
entry for terror of force, the law allows him a continual 
‘claim, which fhall be as beneficial unto him as any 


The fecond neceffity is of obedience; therefore where 


_ baron and feme commit felony, the feme can neither be 


principal nor acceffory, becaufe the law intends her to 


_ have no will, in regard of the fubjection and obedience fhe 


owes to her hufband. 

_ Soone reafon among others, why ambaffadors are ex- 
eufed of practices againft the ftate where they refide (ex- 
cept it be in point of confpiracy, which is againft the 
Jaw of nations and fociety) is, becaufe non conftat whe- 
ther they have it ix mandatis, and then they are excufed 
by neceflity of obedience. Ibid. 


_ Thethird neceflity is of the aé&t of God, or of a ftran- 


ger; as, if I be tenant for years of a houfe, and it be 
overthrown by tempeft, or by floods, or invafion of ene- 
mies, or if I have belonging to it fome cottage which has 
been infe&ed, whereby I can procure none to inhabit 
them, nor workman to repair them, and fo they fall 
down; in thefe cafes Iam excufed in wafte; but of this 
laft learning when and how the act of God, and ftrangers 
do excufe, there be other particular rules, Bae. Elem. 
26, /27. 

Yet neceflity isa privilege only quoad jura privata ; for 


in all cafes if the aét that fhould deliver a man out of 


the neceflity be again{ft the commonwealth, neceffity is 
Do excufe; for privilegium non valet contra rempublicam ; 
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and another fays, necefitas publica major eff quam pri- 
vata ; for death is the laft point of particular necefity, 
and the law impofes upon every fubject, that he prefer the 
urgent fervice of his prince and country, before the Jaf. ty 
of his life; as if in danger of tempeft thofe who are 
in the fhip throw over other men’s goods, they are not an- 
fwerable ; but if a man be commanded to bring ordnance 
or munition to relieve any of the King’s towns that are 
diftreffed, then he cannot for any danger or tempeft 
juftify throwing them over board ; for there it holds 
which was fpoken by the Roman, when he alledged the 
fame neceflity of weather to hold him from embarking, 
neceffe eff ut eam, non ut vivam. Soin the cafe put before 
of hufband and wife, if they join in commiting trea- 
fon, the neceffity of obedience does not excufe the offence, as 
it does in felony ; becaufe it is againft the common- 
wealth. Bac, Elem. 27. 

So if a fire happen in a ftreet, I may juftify pulling 
down the wall or houfe of another, to prevent the fire 
from fpreading ; but if I be affailed in my houfe in a 
city or town, and diftreffed, and to fave my life I fet 
fire to my houfe, which fpreads and takes hold of other 
houfes adjoining, this is not juftifiable, but I am fubje& 
to their aétion upon the cafe, becaufe I cannot refcue my 
life by doing any thing which is againft the common- 
wealth ; butifit had been but a private trefpafs, as the 
going over another’s ground, or breaking his inclofure, 
when I am purfued, for the fafeguard of my life, it is juf- 
tifiable. Bac. Elem. 27, 28. 

The common cafe proves this exception; that is, if a 
madman commit felony, he fhall not lofe his life, becaufe 
his infirmity came by the a& of God; but if a drunken 
man commit felony, he fhall not be excufed, becaufe 
his imperfeion came by bis own default; for the rea- 
fon that lofs or deprivation of will, and eleétion by ne- 
ceflity, and by infirmity, is all one, for the lack of ar- 
bitrium Jolutum is the matter; therefore as infirmitas cul- 
pabilis excufes not, no more does zecefitas culpabilis. Bac. 
Elem. 29. See Black. Com. 4 V.27, 178. 

Mecklaces and bzacelets of glafs imported, What 
duties to pay. 4W.9 M. c. 5. fea. 2. 

Feckcloths, What forts of neckcloths are not charge- 
able by 10 Ann. ¢. 19. 12 Ann. fi. 2. 6.9. fe. 5. and 
& 19: 

recdleinork, Importing it prohibited, 13 & 14 Car. 
2. c. 13. May be exported duty free, 11 & 12 Will, 
F L TS: 

Je egeat Regno, Isa writ to reftrain a perfon from 
going out of the kingdom without the King’s licence. 
F. N. B. 85. It may be direéted to the fheriff to make 
the party find furety, that he will not depart the realm ; 
and on his refufal, to commit him to prifon: or it may 
be direéted to the party himfelf; and if he then goes, he 
may be fined. 2 nf. 178. And this writ is granted on 
a fuit being commenced in Chancery, when the plaintiff 
fears the defendant will fly to fome other country, and 
thereby avoid the equity of the court; which hath been 
fometimes practifed: when thus granted, the party muft 
give bond to the Mafter of the Rolls in the penalty of 
10007. or fome other large fum, for yielding obedience 
to it; or fatisfy the court by anfwer, affidavit, or other- 
wife, that he hath no defign of leaving the kingdom, 
and give fecurity therefore. Pradif. Solic. 129. A Ne 
exeat Regnum has been granted to ftay a defendant from 
going to Scotland; for tho’ ’tis not out of the kingdom, 
yet itis out of the procefs of the court, and within the 
fame mifchief. 2 Salk.702. 3 Mod.127, 169. 4 Mod. 
179. If the writ be fued for the King, the party againft 
whom fued may plead licence by letter patent, &¢. which 
fhall difcharge him: But where any fubjeét goes beyond 
fea with the King’s licence, and continues longer than his 
appointed time, it hath been held, he lofes the benefit of 
a fubjeét. 4 Leon. 29. And if a perfon beyond fea re- 
fufes to return to England on the King’s letters under his 
Privy Seal, commanding him upon his allegiance to 
return; being certified into the Chancery, a commiflion 
may be awarded to feize his lands and goods for the con- 
tempt; and fo itis if fuch perfon’s fervants hinder a mef- 
fenger from delivering his meffage, on affidavit of it, 
Sc. Tenk, Cent. 246, 3 Nel Abr. 211. See Fugitives. 

And 
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And wide the following books and cafes. F. N. B. 85. 
2 Chan. Cafes, 245. Lane 29. Farr. 9. Chan. Prec. 
171. Lloyd v.. Cardy. Wms’s Rep. 263. Dones Cafe. 

Cafes in Chancery in Lord Talbot's time 196. Hunter v. 

Maccray P.R.C. 251, 2. 15 Vin. Abr. $375 439. 
Megative, Is a propofition by which fomething is 

denied; alfo a particle of denial, as, zot. An afirma- 

tive includes a negative; for every ftatute limiting any 
thing to be done in one form, altho’ it be {poke in the 
affirmative, includes a negative; as the ftatute of We/tm. 
cap. 4. of a quod ei deforceat is, that the demandant 

fhall vouch ac fi tenens effet in priori breve, includes a 

negative, wiz. and not otherwife. Plow. 206. è. 

207. a Arg. Ubi plura, in cafe of Stradling v. Mor- 

an. i 
s A negative cannot be proved or teftified by witneffes, 
only an affirmative, 2 Inf. 662. Tho’ a negative is 
incapable of being proved direttly ; yet indireétly ’tis 
otherwife: for in cafe one accufes B. to have been at 
York, and there had committed a certain fact, in proof 
of which he produces feyeral witneffes; here B. cannot 
prove that he was not at York, againft pofitive evidence 
that he was; but fhall be allowed to make out the zega- 
tive by collateral teftimony, that at that very time he was 
at Exeter, &c. in fuch a houfe, and in fuch company. 
Forte/cue 37. 

. Two negatives may be conftrued as a negative in 
grants, but not in pleas; for they are to be in Latin, and 
muft be conftrued as Latin ought to be. Per. cur.’ 1 Salk. 
328. Trin. 2 Ann. B.R. Dillon v. Harper. 

Negative may be implied by an affirmative, but not 
neceflarily e contra. As the faying, that a papift, unlefs 
he conforms, fhall not take by devife, does not neceffa- 
rily imply that if he does conform, he fhall take by de- 
vile, (Fc. 2 Wms Rep. 9. Pafch. 1722. in cafe of Hill. 
Yv, Felkin. 

Where a trut of aterm for raifing portions for daugh- 
ters direćts a particular method for raifing them, it implies 
a negative, that they fhall not be raifed any other way. 
2 Wms’s Rep. 19. Pafth..1722. in cafe of Ivy v. Gilbert 
& al,’ 

An affirmative oath was made to ground an attachment 
upon; if the perfon againft whom the motion is, denies 
the charge by oath pofitively and fully; the negative oath 
fhall be preferred; and this is the only cafe in which it 
fhall be fo. 8 Mod. 81. Trin. 8 Geo. The King v. Ack- 
worth &F al’. 

Megative preqnant, (negativa pregnans) Is a nega- 
tive, implying alfo. an affirmative : As if a man being 
impleaded to have done a thing on fuch a day, or in fuch 
a place, denjeth that he did it modo & forma declarata, 
which implieth neverthelefs, that in fome fort he did it: 
or if aman be faid to have alienated land in fee, and he 
faith: he hath not aliened in fee, that isa negative pregnant; 
for tho’ he hath not aliened in fee, yet it may be, he hath 
made an eftate in tail. Dyer 17. num. 95. and Brook hoc 
titulo, and Kitchen 232. and Terms of the Law. We read 
alfo in fome Civilians of afirmativa pregnans, and that is, 
que habet in fe inclufvam negativam, & hoe importare 
videntur diGiones (folum EF tantum) que implicant negati- 
vam. Pacianus de Probationibus, lib. 1. cap. 31. num. 16. 
Jol. 93. 

A negative pregnant is a fault in pleading ; and there 
muft be a fpecial demurrer to a negative pregnant plea, &c. 
for the court will intend every pleading to be good, till 
thecontrary doth appear. Mich. 23 Car.1. B. R. See 
2 Leon, 248. Vide Bro. [fue join. pl. 81. Heaths Max. 
53. 2 Lee 199. Dighton v. Clark. Cro. Fac. 559, 560. 
Lea v. Luthell. 15 Vin. Abr. tit. Negative pregnant. 

§Meggildare, Signifies to claim kindred. Leg. H. 1. 
c. 70. LL. Ine, fetis 7, 8. 

_—- Segligence, Is where a perfon neglec?s or omits to doa 
thing which he is by law obligedto. And where one has 
goods of another, to keep till fuch atime, and hatha 
certain recompence or reward for the keeping, he fhall 
ftand charged for injury by negligence, &c. But if he hath 
nothing for keeping them, he is not bound to anfaver. Dok. 
& Stud. 269. A man who finds another’s goods, if they 
are after hurt by wilful xegligence, ’tis held he is charge- 
able to the owner; tho’ it is otherwife when they are loft 
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by cafualty, as in cafe they are laid in a-houfe. that is ace 
cidentally burnt, or if he deliver them to another to keep, 
who runs away with them, &c. Ibid. It is held if an 
accountant be robbed, and it is without his default and 
negligence, he fhall not be anfwerable for the money. 1 
Inji. 89. A right-may be lott by zegligence ; as where an 
action is not brought in the time appointed by the ftatute 
of limitations, @c. 21 Fac. 1. c. 16. See 2 Williams's 
Rep. 665. Cowper v. Earl Cowper. Tot. 76. Kemp v. 
Palmer. Chan. Rep. 10. Earl of Oxford's Cafe. Cham ' 
Prec. 583. Ivey v. Gilbert. j 
Hegro, By the laws- of Virginia, and the plantations 
in general, Negro fervants are faleable ; and where a Negro 
is fold here, in action indebitat affumpfit for the money, 
the declaration ought to be, that the defendant was in- 
debted to the plaintiff for the Negro fold here at London, 
but the faid Negro at the time of fale was in Virginia, and 
that by the laws and ftatutes of Virginia, Negroes are fale= 
able as chattels, Per Holt, Ch. Jutt. 2 Salk. Rep. 666. 
In action of trover for a Negro, and verdict and damages 
for the plaintiff ; it was moved in arreft of judgment, 
that trover lay not for a Negro, for the owner had 
not an abfolute property in him: But the court feemed to 
think that in trefpafs guare captivum fuum cepit, the plain- 
tiff might give in evidence that the party was his 
Negro, and he bought him. Jéd. See flat. 13 Geo. te — 
c.g. And 2 Lew. 201. Butts v, Penny. Carth. 396. 
Chamberlain v. Harvey. 2 Salk. 666. Smith v. Brown ý 
and Cowper. Ib. 667. Smith v. Gould, And Black 
Com. 1 V. 1275 425. 24. 402. ae 
Hci, (Fr. zaif, i.e. naturalis, nativa} Was a bond 
woman, or fhe /i//eiz, born in one’s houfe, mentioned in 
the ftat. 9 R. 2. c. 2. Ifa bond woman married a free 
man, fhe was thereby made free ; and being once free, and 
difcharged of bondage, the could not be #eif after, with- 
out fome fpecial aét done by her, as by divorce, confeflion 
in court, c. And a free woman taking a villein to her 
hufband, was not thereby bond; but their iffue were vil- 
leins as their father was ; tho’ this is contrary to the Civil 
law, which fays, partus fequitur ventrem. Terms de Ley. 
Anciently lords of manors fold, gave or afligned their 
bondmen and xeif/s, as appears by the following deed of — 
gift.— Sciant quod ego: Radulphus de C, Miles Da- 
minus de L. Dedi Domino Roberto de Dy Beatricem filiam 
Will. H, de L, quondam nativam meam, cum tota fequéle — 
Jua $3 omnibus catallis fais perquifitis I perquinendis; Has 
bend’ ES temend. predictam beatricem cum tota fequela fa B 3 
omnibus catallis Juis S omnibus rebus Juis perquifitis © per- 


quirendis prædiđo Domino Roberto vel fuis affignatis, liberty 























































tyris, Anno 13 Ed. 3. See Nativi. i 
§Meifty. There was an ancient writ called Writ of ` 
Niefty, whereby the lord claimed fuch a woman for his — 
nief ; now out of ufe. D FARES ayh 
Mecighbour, (vicinus) One who dwells near another, ` 
See Vicinage. SRA Bh 
Sire injulke Weres, A writ founded on Magna Charta, al 
c. 10. that lies for a tenant diftrained by his lord, for more — 
fervices than he ought toperform; and is a prohibitionto 
the lord not to diftrain or vex his tenant: In a fpecial ufe, 
it is where the tenant hath prejudiced himfelf, i i 
greater fervices, or paying more rent, without coni eae 
than he needed ; for in this cafe, by reafon of the lord's 
feifin, the tenant cannot avoid it by avowry, but is 
driven to his writ for remedy. Reg. Orig. 4s F.N, B. 
10. And if the lord diftrains to do other fervices, orto 
pay other rent than due, after the prohibition delivered 
unto him, then the tenant fhall have an attachment/againft = 
the lord, &c. and when the lord cometh. thereon, the 
tenant fhall count againfthim, and put himfelf upon the — 
grand affife, &¢. whereupon judgment “hall be given, 
New Nat. Br. 22. This writ is always’ ancefrel, where 
the tenant and his anceftors have holden of the lord and | 


his anceftors; and the lord hath incroached any rent, — 
&e. A feoffee fhallnot avoid feifin of rent had by in- 
croachment of his feoffor, nor have the writ Ne injufe 
vexes; alfo a man fhall not have a writ of Ne injufe — 
vexes again{ft the grantee of the feigniory. Mich. 18 
Ed, 2. 10 Ed. 3. And tenant in tail may not pe 
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this writ 5 but thall plead and thew the matter, and not 


be cllopped by the payment of his anceftors, Ge. Trin. 
20 Ed. 3. 


Form of the writ Ne injufte vexesi 


EOR GE the Third, &c. To A. B. greeting: We 

command you, that you do not vex or trouble C. D: 
or fuffer him to be vexed, for his freehold meffuage, &c. 
which he holds of you, in, &c. Nor in any manner exac, 
or permit to be exadted from him fervices which therefore he 
ought not to do, (or rent which he owes not) nor has been ac- 
cuftonied, &c. 


_ emine contradicente, Words ufed to fignify the vza- 
nimous confent of the members of either houfe of parlia- 
ment, to a vote or refolution. í 
He recipiatur, Againit the receiving and fetting down 
a caufe tobe tried. 2 Lill. Abr. See Trial. 
Re Vicecomes, Colore Mandati Regis, quenquam amove- 
at a poffeffione Ecclefie minus jufte. Reg. Orig. 61. 
| Pevis and St. Chriftophers, The fum of 103.003 /. 
11s. 4d. diftributed among the proprietors and inhabi- 
tants: 9 Aun. c.23, 10 dun. ¢. 34. 5 Geo. 1 ¢. 32. 
SuGeosmten 6.720.013 Gee. 1... c.3, 1 Geo. Zi fat. 2. 
t 8: 
- few aflignment. In many a€tions the plaintiff, who 
hath alledged in his declaration a general wrong, may in 
_ his replication, after ax evafive plea by the defendant, 
reduce that general wrong to a more particular certainty, 
by afigning the injury afrefh with all its fpecific circum- 
ftances in fuch manner as clearly to afcertain and identify 
it, confiftently with his general complaint; which is 
called a new or zovel affignment. Black. Com. 3 V. 310, 
SBA iad 
Meiwcaftle upon Tine, Keels in the haven to be mea- 
fured and marked. 9 H. 5. c. 10. 30Car. 2. flata r. 
c 8. 6&7 W.3. c. 10. No goods fhall be fhipped in 
the harbour but at Nexvca/fle. The mayor, &c, of New- 
cafile may pull down wears in the river. 21 Hen. 8, c. 
18. Goldimiths, filverfmiths, and plate-workers incor- 
porated. 1 Ann. fiat. 1. c. 9- 
Metwcaltie. No perfon fhall fhip, load or unload any 
goods to be fold, into or from fhips at any place on the 
siver Zine, but at the town of Neaca/ile, in pain to for- 
feit the goods: And none fhall raife any wear in the haven 
there, between certain places on:the faid river, &c. Stat. 
21 H.8. c.18. At Newca/ile upon Tine, if a trial be had 
between two inhabitants of the place, and the damages not 
exceeding 405. the plaintiff is to have no judgment, but 
defendant hall have cofts, by a private act of parliament. 
5 Mod. 367. See Coals. 
= *Metfound-Land. Perfons trading to New/found-land, 
= Shall have freedom of fifhing, &c. And every fithing 
fhip that firft enters any harbour or creek in Newfound- 
dand, ‘hall be admiral of the faid harbour for that feafon, 
and determine differences between the mafters of fifhing 
veffels, and the inhabitants there, Sc. Szat, 10 & 11 
W, 3. ¢. 25. 
pe By 7 Geo. 3. c. 37. The mayor, &c. of 
London, are required to pull down the gaol of Newgate, 
and to remove, difpofe of, or deftroy, the materials; and 
to build a new gaol, and the money arifing from the fale 
of the materials, to be applied towards the expence of fuch 
_ new gaol. ae 
_ Prifoners to be detained in any other publick prifon 
within London or Middlefex, till the new gaol is built. 
_ The new gaol when built, to be the County Gaol, for 
London and C ae aala and the removal of prifoners there- 
to, not to be an efcape. 
Perfons fo removed to be deemed to be in the cuftody of 
the keeper of Newgate. 
Yet, the keepers of other prifons to be anfwerable for 
efc 


ns sa toate market-place, To be leafed to the city of 
London, 22 Car. 2. c. 11. fect. 61. : 


Mewbaven. See sarbours. 
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Hetwport in the Le of Wight, The poll for knights of 
the fhire may be adjourned to it; 7 & 8 Will, 3. c. 26, 


Paes 


Mew Biber. See River. 

Jews. Perfons reporting fale news or tales, are pu- 
nifhable by ftatute, 3 Ed. 1. c. 34. See Scandalum Mag- 
natum, See Black. Com. 4 V. 149. 

Hews Papers, For journals or other news papers, a 
duty of 1 æ. is to be paid for every fheet; and every half- 
fheet one half-penny, levied and fubjeét to the fame pe- 
nalties as by 10 Ann. under Printing. Stat. 11 Geo. L: 
c. 8. And by 30 Geo. 2. c. 19. an half-penny more. 
And perfons felling any news pape?, not being ftamped or 
marked as directed, a juftice of peace may commit them 
to the houfe of correction for three months ; and a reż 
ward of 20 s. is to be paid for apprehending any fuch of- 
fender. 16 Geo. 1. c. 26. See 30 Geo. 2. c. 10. and 32 
Geo. 2. ¢. 19. 

fcto Rite. See Calendar: 

eto Trial. Judgments are often fufpended by gran- 
ting new trials. The caufes of fufpending the judgment 
by granting a new trial; are at prefent, wholly extrinfc; 
arifing from matter foreign to, or dehors the record. See 
Black. Com. 3 V.387. See alfo Burr: 1 Vi 393, 395 
398. 2 V. 665, 936, 1228: 

J2eiM=P02b, Salt how imported from Europe thither, 3 
Geo. 2: ¢. 12. 

icol, Anciently ufed for Lincol#. In fafce petitionum 
in turri London, 30 Ed. 1. 7 E. 1. & Jæpe alibi. 
Cowell. 

Miderling, Mideving, or Pithing, A vile bafe per- 
fon, a fluggard. Will. of Malmfb. pag. 121. . Mat. Parif: 
Ann. 1088. 

SMient compzife, Is an exception taken to a petition, 
becaufe the thing defired is not contained in that deed or 
proceeding whereon the petition is founded : For example ; 
One defires of the court wherein a recovery is had of lands, 
&c. to be putin poffeflion of a houfe, formerly among the 
lands adjudged unto him ; to which the adverfe party 
pleads, that this is not to be granted, by reafon this houfe 
is not comprifed amongtt the lands and houfes for which he 
had judgment. New Book Entries. 

HMient dedire, Signifies to fuffer judgment to he had 
againit one, by not denying or oppofing it, j- e, by default. 
29 Car. 2. 

Niger Liber, The Black Book or regifter in the Ex- 
Aequer, is called by this name. 

Might, Is when it is fo dark, that the countenance 
of a man cannot be difcerned ; and by fome opinions; 
burglary in the night may be committed at any time after 
fun fet, and before rifing. H. P. C. 79. 3 Inf. 635 
1 Hawk. 101. See NoGanter. And Black. Com. 4 V. 


224. 

Pightwaluers, Are fuch perfons as fleep by day and 
walk by night, being oftentimes pilferers, or difturbers of 
the peace. 5 Ed. 3. c. 14. Conffables are authorized by 
the Common law to arreft xightawalkers and fufpicious 
perfons, &c. Watchmen may alio arreft nightavalkers, and 
hold them until the morning: And it is faid, thata private 
perfon may arret any fufpicious nightwalker, and detain 
him till he give a good account of himfelf. 2 Hawk. P. 
C. 61, 80. One may be bound to the good behaviour for 
being a zightwalker ; and common zightwalkers and haunt- 
ers of bawdy-houfes are to be indiéted before juftices of 
peace, Jc, 1 Hawk. 132. 2 Hawk. 40. Latch. 173. 
Poph. 280. But ’tis held not lawful for a conftable, &c. to 
take up any woman, as a zightwalker, on bare fufpicion 
only, of being of ill fame ; unle/s fhe be guilty of a breach 
of the peace, or fome unlawful act, and ought to be found 
mifdoing. Holt’s MS. See 2z Hale's if. P. G. 89. See 
Black. Com. 4 V. 289. 

Hibil capiat per Wrebe, or per Billam, Is the judg- 
ment given againít the plaintiff in an action, either in bat 
of his aétion, or in abatement of his writ or bill, &c. Co, 
Lit. 363. 

Mibil, or Mil Debet, Is a common plea to an action 
of debt, when the money is paid : But ’tis xo plea in cove- 
nant, or breach affizned Sor non-payment of rent, Se, 3° 
Lev. 170, If an aétion of debt be brought againft a herif 
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Ör gaoler, for the efcape of one in execution, the plaintiff 
muft declare upon the judgment, and yet Nil debet per 
patriam is a good plea. 1 Saund. 38. Tris entered thus: 
Et pred. A. B. per, Se. Attorn. faum ven. & defend. vin 
& injur. quando, Se. Et dicit quod ipfe Non debet præfat. 
A.B. vigint, libr. nec aliqu. denar. Jum. in forma prout 
pred. A. B. fuperius werf. eum narravit, Se. 

ibil; or Jil vicit, Is a failing by the defendant to 
put in an anfwer to the plaintiff’s plea by the day affign- 
ed; which being omitted, judgment is had againft him 
of courfe, as faying nothing, why it fhould not, 

Mibil, or Hil habuit in Ceucmentis, A plea to be 
pleaded in an attion of debt only, brought by a leffor 
againft leffee for years, or at will, aithout deed. 2 Lill. 
Abr. 214. In debt for rent upon an indenture of leate, 
Nil habuit in tenementis may not be pleaded ; becaufe it zs 
an eftoppel, and a general demurrer will ferve, 3 Lev. 146. 
But if debt is brought for rent upon a deed poll, the defen- 
dant may plead this plea: And where a defendant pleaded 
Nil habuit in tenementis tempore dimiffidnis; the plaintiff re- 
plied, Quod habuit in tenementis, & c, and verdi&t and judg- 
ment was had for the plaintiff; whereupon writ of error 
being brought, it was afligned for error, that the replica- 


he then had; and of that opinion was the court; and it 
had: been bad upon demurrer, but being after a verdict, 

it is good. Cro. Fac. 312. Ifa lefs eftate is found than 
the plaintiff pleads in his reply to a Ne habuit, Fc. fo as 
it be fufficient to intitle the plaintiff to make a leafe, it is 
good enough. 10 W. 3, Nil habuit in tenementis cannot 
be given in evidence, where the plaintiff hath been in pof- 
fefion. Ld, Raym, 746. 

Hibils or Jichils, Are iffues which the fheriff that is 
appofed in the Exchequer fays, are nothing worth, and ille- 
viable, for the infufticiency of the parties from whom due. 
Pra&if. Execheq. pag. 101. Accounts of Nihil hall be put 
out of the Exchequer, Stat. 5 R. 2. c. 13. 

Pil prius, Isacommiflion to juftices of Nif prius; fo 
called from a judicial writ of Difiringas, whereby the fhe- 
riff is commanded tq diftrain the impanelled jury to appear 
at Wefiminjter before the juftices at a certain day in the 
following term, to try fome caufe, Nifi prius Fuftic Do- 
mini Regis ad affifes capiend. venerint, viz. unlefs the juf- 
tices come before that day to fuch a place, Ge. 2 Inj. 
424. 4 Inft. 159. A writ of Nifi prius is where an ifue 
is joined, then there goes a venire to fummon the jury to 
appear at a day in court; and upon the return of the Ye- 
nire, with the panel of the jurors names, the record of NA 
prius is made up and fealed, and there a forth the writ 
of Difiringas to have the jurors in court, Nif prius Fuftic’ 

\wenerint, Fc. duch a day in fuch a county, totry the iffue 
joined between the parties. .2 Lill. 215. A record of Nif 
prius ought to contain a tranfcript of the whole ifue roll; 
and no record of Nifi prius for the trying an iffue at the 
affifes, fhall befealed after a month next following the end 
of the term ; which time is by a late order of court al- 
tered to three weeks, bid. -All civil ‘caufes at iffue 
in the courts at We/iminfter, are brought down in the 
Vacation before the day of appearance appointed for the 
jury above, into the county where the:aétion was laid, to 
be tried there ; which is ufually done:in:two or three days : 
And then upon the return of the verdict given by thejury 
to the court above, the judges there give judgment for 
the party for whom the verditt'is found: And thefe trials 
by Nifi prius are for the eafe .of the county, the parties, 
jurors, and witneffes, by faving them the charge and 
trouble of coming to Wefminfier ; butin:matters of great 
weight and difficulty, the judges above, upon motion and 
information, will often retain caufes to be tried there, 


tho” laid in the country, and then the juries'and witneffes. 


in fuch caufes mut come up to the courts at Wefmiinfter 
for trial at bar: And ‘the ‘King hath his‘eleétion to ‘try 
his fuits at the bar, or in the country, &e. Wood's 
nji. 479. « 

The ftatute of Wefim. 2, 13, Ed. 1. ¢,°30. hays 
dained, “< thatall pleas in either bench, which’ veallteialy 
an eafy examination, fhall be determined in the country 
before-juftices of affife, by virtue of the writ appointed by 
that ftatute, commonly called the writ of Ni prius ;? it 
has been held, that an iffue joined in the King’s Bench 























iipon an indictment or appeal, Sisih for Ae 
felony, or a crime of an inferior nature, m 

different county from that wherein the co a 
tried in the proper county by writ of Nf prius 
the King is not exprefly named in this ftatute ; 
a general rule, that be fhall not be bound 
is faid where the King is party; a Nif pi 
be granted, without his {pecial warrant, 
his attorney ; tho’ the court may grant it 
the fame manner as any other actions. — 
Inji. 160. 


defaults in the country at the days afligne 
report them at the bench, Gc. 
termine confpiracy, confederacy, champer 
r AE ee BE A E E ei oar: 
in attaints ; but that which cannot be dé 
the juitices upon the Niff prius, thall be a 
bench where they are juitices : e 
whom inquifitions, inquetts, and juries, 

the King’s writ of Nif prius, are impowe: 
ment in felony and treafon, &c. and to 
bes force of their judgment. Stat. 5 Ed. 
tion was not good, for he ought to have fhewn what eftate |c. 


not any original power of determinin 
{pecial commiffion for that purpofe ; and — 
acts 27 Ed. 1. and 14H. 6. they have aut 
mine fuch felonies only, as are fent do 
them ; in which cafe on removal of the indi 
may proceed to trial and jui gmon TAE ; 
delivery. 


the Common Pleas, and Chief Baron o. 
in their abfence two other of the ju 
of Nifi prius for the county of Middl 
upon writs of Nifi prius on iffues j 
C. B. and the Exchequer, which were 
at bar, in the term time, or four days 


after the end of any term; alfo any on 
may try iffues, Gc. according to the 
c. 12. in the abfence of the chiefs, and all 
parties and witnefles, are required togive 
by the 12 Geo. 1. ¢. 31. 
days after the end of any term by ftat. 
The authority of juftices of Nifi prius in 


take judicial notice of what is done at Ny 























































NOC. 


Dyer 46. 2 Hawk. Pa C. 41 
Juttices of Nif prius cave power to rec 


And are 
Nifi prius 


And | 


oh es 


It was held by Hale, that the pariter of 1 


2 Hale’s iAP. Caya 
The. Chief Juftice of the King’s Bi 


18 Eliz, c. 12. And the time is enlarge ed 


The time is‘en 


annexed to the juitices of aflife : And 


entered on record.: 2 Hawk. 409. See Aff 
Com. 3 V. 57, 59, 353» 354. 4V. 206 

JHrivicolini Wzitones, Is ufed for W 
in Carmarthenfbire and other Northren 
they lived near high mountains covered | 
Cum adverfus Nivicolinos Britones: 
Du Cange. § 

Hobility, (Nobilitas) Signifies as oèh 
nerofity or greatnefs of mind, excell 
cording to Juvenal. 


——Nobilitas fola ef? ratque un. 
Loli iy aia 
A nobleman isa perfon, who hath a'c tain eminen 
above the reft ; oneswho is known by, e; 
of his life. The mobility with us comp 
dignity above a knight ; and is derived fi 
who may grant it in fee, orsfor life, Gal 
realm. And Black. Com. 11V. 157, 396 
‘SMoble, An ancient kind of Exglifh sm 
the reign of Ed. 3. And Knighton 'tellsus, t 
was a gold coin current in Exglana abou 
At this day there iso peculiar coin 1 
a Noble is fix fhillings and eight pence : 
part of twenty fhillings. Merch. Dif. 
SMottanter, Is the name of a writ, i 
Chancery, returnable in the King’s Bene , gi 
Weftm. 2. 13 Ed. 2. c.46.. Bywir 
where any one having right toapprowe 
makes and ereéts a ditch | or an hedge 
down in the wight time, and it cannot be 


7 


a pi fad! Ba IL ee re 
cry * NEES, 
BESET: 





di& of afife or a jury, by whom ; if the neighbouring 
vills will not indi&t fuch as are guilty, they th! be dif- 
trained to make again the hedge or ditch at their own 
cofts, and to anfwer damages. 2 Inf. 476. And the 
Nodanter writ thereupon is directed to the herif of the 
county, commanding him by theoath Proborum © legali- 
um hominum com’ predi? inquirer. qui malefafores F pacis 
Dom. Regis perturbatores apud, Se. Sepes S Foffata A. B. 
ibidem per ipfum nuper levat Nottanter aut tali tempore quo 
Jofa eorum: feiri non credebant profraver, ad dampnum 
pred. A. B: & contra pacem Dom. Regis, ce. And on 
the return of this writ by the fheriff, that the fame is 
found. by inquifition, and the jury are ignorant who did 
it; the return being filed in the Crown Office, there goes 
outa writ of inquiry of damages, and a Di/ringas to the 
theriff to diftrain propinguas villatas fepes S Fenfuras pred’ 
circumadjacentes fepes, (Pc. proftrat. levare ad cuftos Juos 
proprics, and alto to reftore the damages, We. 

The circumadjacent vills intended by the ftatute, are 
the contiguous vills round the place ; and if they are not 
‘contiguous, they are not guilty, and may plead fo: And 
when other vills near of as great value, by favour or neg- 

 ligence of the fheriff are not fummoned, &c. they may 
plead as tenants do, where all are not fummoned. ‘As to 
the pleadings to this writ, where more damages are found 
than there ought to be ; the defendants may by protefta- 
‘tion deny the fact, or confefs and aver that the damages 
were but fmall; and traverfe that the party /u/inuit dam- 
na to the fum found, or any other fum beyond what they 
‘admit; or may plead Not guilty, and in their defence any 
matter which will be a bar to the profecutor, but fatisfac- 
ition. 2 Lill. Abr. 217. 
Here if the vills repair, damages ought not to be given 
‘to the value of the repairs ; and if the vills which are liable 
there to have repaired, it ought fo far to help them in the 
~ trial of the guantum damnificatus, that the other damages 
` ought only to be confidered, Ibid. The charges of the 
defence for the feveral vills muft be raifed by agreement; 
_ and if they cannot agree, each vill-is to bear their own 
‘charges, as in cafe of a fuit againft a hundred, till ex- 
` ecation; and then the ftatute of 27 Elig, hath provided a 
“remedy. © | i ; 
‘The writ of No&anter, by the better opinion, lies for 
the proftration as well of all inclofures as thofe improved 
out of Commons ; but if it be not in the xigh+, this writ 
‘will not lie: And there ought to be a convenient time 
` (which the court is to judge of) before the writ is brought, 
for the country to inquire of, and indi& the offenders: 
which Sir Edw. Coke fays fhould be a year and a day. 2 
Ent. 476. Cro. Car. 440. 1 Keb. 545, And if any 
‘one of the offenders be indi€ted, the defendants mutt plead 


Qe at, Ge : 


= The word Noéanter is fo neceflary in an indi&tmet of 
burglary, that it hath been adjudged infufficient without 
it. Cro. Eliz. 483. 
< Motes € Rotem ve Firma. In the book of Dome/- 
‘day we often meet with Tot noftes de firma, or firma tot 
 nofium ; which is underftood of entertainment of meat and 
drink for fo many nights : For in the time of the Englifh 


- Saxons, time was computed not by days, but nights ; 


-and fo it continued till the reign of King Hen. 1. as ap- 
= pears by his laws, cap. 66, 76. And from hence it is 
{till ufual to fay a Sevennight, i. e. Septem notus, for a 

week ; and a Fortnight for two weeks, i. e. quatuordecim 

nodes. ; ° 
= Hodfpıs or Medfri, (Sax.) The learned Spelman fays 

“is derived from the old Saxon neod, obfequium & fry, 
- agnis, and fignified fires made in honour of the Heathen 

Deities. But by others it is faid to come from the Sax- 


‘ “on neh, that is xeceffary ; and was ufed for the neceffary 


-Holle profequi, Is ufed in the law, where a plaintiff 
“in any aétion will proceed no further, and may be before 
‘or after verdi&t ; tho’ it is ufually before: And it is then 
_ ftronger againft the plaintiff than anonfuit, which is only 
‘a default in appearance ; but shis is a voluntary acknow- 
“Vedgment, that he hath no caufe of adion. 2 Lill. 218. A 
‘plaintiff comes by his attorney Aic im curia & futetur fe 
-ulterius nolle- profequi ; whereupon judgment was given, 
= That the defendant eat fine die, and no amercement upon 


re 
i 


the plaintif: This was held erroneous; for the plaintiff 
ought alfo to be amerced. 8 Rep. 58. 

Where there are two defendants, and one pleads Not 
guilty, and the other another plea; if on demurrer there 
“is judgment for the plaintiff againft one on the demurrer; 
and a nolle profequi for the other, there it ought to be eat 
fine die, or it is ill; and the entry of Quod eat jine die 
is a difcharge to the defendant. Cro. Jac. 439,- Hod. 
180. 

In an aétion brought againft three perfons, one of them 
pleads the general iffue, and the others {pecially ; the 
plaintiff demurs on the fpecial plea, and tries the general 
iffte, on which he hath a verdi& and judgment; but be- 
fore judgment on the demurrer he enters a nolle profequi 
as to the demurrer : and it was adjudged that if the zolle 
profegui had been entered before verdict and judgment, it 
had difcharged the whole action ; being in nature of a release 
in law to the other: So alfo if judgment had been 
againft all the defendants, and the plaintiff had ‘en- 
tered the zolle profequi for two; for nonfuit or releafe, 
or other -difcharge of one, di/charges the refs Hob. 
70. 
Bat in trefpafs againft two, one pleaded Not guilty; 
the other juitified; and both iffues being found for the 
plaintiff, and feveral damages and joint cofis affefled ; the 
plaintiff then entered a nolle profegui againftone, and took 
judgment againft the other for damages found againf 
him, and the cofts; upon which it was infifted-on for 
error, that the entry of a nolle profequi before judgment as 
to one, is a releafe to him, and guaf a teleafe to both: 
Per Cur’, itis an abfolute releafe, but asit were an agree- 
ment that the plaintiff will not proceed against the one; 
andas to him it is a bar, but he may proceed againft the 
other ; and where they fever’by pleas, there may be pro- 
ceedings againft one, and a nolle profegui againft the other. 
Cro. Car. 239, 243. 2 Lill. 220. It has been held, in 
trefpafs again{ft three defendants ; If a xolle profequi were 
entered againft two, before judgmeat again{t any of them, 
ithad not amounted to a releafe to them all; only toa 
waiver of fuit: And the three defendants cannot join in a 
writ of error; for thofe againft whom the xolle profegui is 
entered, are not damnified. Fenk.~Cent. 309. 

A nolle profequi does not amount to a retraxit or releafe, 
where there are more defendants. Ld. Raym. 599. 

If there are divers iffues, or an ifue and demurrer in 
one caufe, again{t one perfon, joined between the parties; 
the plaintiff may enter on the roll a zole profequi, that he 
will not proceed on one or more of the iffues, or demurrer 
joined ; and may notwithftanding go to trial upon the 
reft of the iffues, or argue the demurrer. Hil. 23 Car. 
B. R. The King may enter a nolle profegii on an infor- 
mation ; but it fhall not {top the proceedings of the in- 
former. 1 Zeon. 119. And if an informer caufe a nolle 
profequi to be entered, the defendant fhall have cofts, Ge. 
by fat. 4 5 W.& M. c. 18. Keble mentions a xolle 
profequi on retraxit by attorney. 3 Keb. 332. Alfo the ~ 
King may, by his Artorney General, enter a nolle profegui 
on an indictment. : 

And theiclerk of the Crown cannot enter a wolle profequi 
on an indictment, without leave of the Attorney General. 
Ld. Raym. 721. 

§Momcnclatoz, One who opens the etymologies of 
names, interpreted Tbe/aurarius by the learned Spelman. 
Coweil, ‘ 

(Momination, (zominatio) Is the power (by virtue of 
fome manor or otherwife,) of appointing a clerk to a pa- 
tron of a benefice, by him to be prefented to the ordinary. 
The right of xomination a man may have by deed; and in 
fuch cafe, if the patron refufe to prefent the #ominee, or 
prefents another, he may bring a guaře impedit; for he 
who is.to prefent, is only an inftrument to him who zomj- 
nates; and the perfon who hath the zomination isiin effect 
the patron of the church. Prd. 529. Moor 47. A 
nominator mutt appoint his clerk within fix months after 
avoidance; if he doth not, and the patron prefentsyhis 
clerk before the bifhop hath taken any benefitof the lapfe, 


-he is obliged to admitthat clerk.: But where oneshath the 


nomination, and another the prefentation, if ‘the vightef 
prefentation fhould afterwards come to the King, itis faid 
he who hath the zomination will be intitled tothe prefenta- 


‘| tion alfo; becaufe the King who thould prefent cannot be 


2 fubfers 


N ON 


fubfervant to the zominator, being contrary to his dignity. 
Hugh’s Parf. Law 76, 77. -Right of nomination may be 
forteited to the crown as well as prefentation ; where the 


nominator corruptly agrees to nominate within the ftatute of 


Simony, (Fc. 

Momina Willarum. Edw. 2. fent his letters to every 
fheriff in England, requiring an exaét account and return 
into the Exchequer of the names of all the wvéllages, and 
pofleffors thereof in every county ; which being done ac- 
cordingly, the returns of the fheriffs all joined together are 
called Nomina Villarum, {till remaining in the Exchequer. 
Anno g Ed. 2. 

omine Pæne, A penalty incurred for not paying 
rent, Gc, at the day appointed by the leafe or agreement 
for payment thereof. 2 Lill. 221. If rent is referved, 
and there is a nomine pane on the non-payment of it, and 
the rent be behind and unpaid, there muft be an actual 
demand thereof made, before the grantee of the rent can 
diftrain for it ; the amine pane being of the fame nature 
asthe rent, and iffuing out of the land out of which the 
rent doth ifue. Hob. 82, 133. And where a rent-charge 


was granted for years, with a xomine pene and claufe of 


diftrefs, if it was not paid on the day ; on the rent’s be- 
ing behind, and the term expired, the court was moved 
that the grantee might diltrain for the nomine pene ; but 
it was held that he could not, becaufe the xomine pane de- 
pended on the rent and the diftrefs was gone for that, and 
by confequence for the other, Nelf. Abr. 1182. See 
Stat. 8 Ann. c. 17. 

When any fum nomine pene is to be forfeited for non- 
payment of the rent at the time, @c. the demand of the 
rent ought to be preci/ély at the day, in refpe&t of the pe- 
nalty: And debt will not lie on a nomine pene, without 
a demand. 7 Rep. 28. Cro. Eliz. 383. Style 4. 
there is a xomine pena, of fuch a fum for every day after 
rent becomes due, it has been a queftion whether there 
muft be a demand for every day’s omine pene, or one 
demand for many days: And by the better opinion it 
hath been holden, that.for every day there ought to be a de- 
mand; and that one will not be fufficient for the whole : 
But where a nomine pane of 4o s. was limited quolibet die 
proximo the feaft-day on which the rent ought to be paid, 
it was adjudged that there was but one 4os. forfeited, be- 
caufe the word proximo mult relate to the very next day fol- 
lowing therent day ; fo likewife when the rent became due 
and unpaid at the next rent day after that, and fo on. 
Palm. 207. 2 Nelf, 1182. 
with a xomine pene incurred after the aflignment, but not 
before. Moor 357. 2 Lill. Abr. 221. Tho’ forfeiture 
is mentioned to be zomine pang, on not paying of a col- 
lateral fum ; it is no xomine pene, if it be not of a rent, 
Lutw. 1156. 

HMon-ability, Is an exception taken againft the plain- 
tiff in a caufe, upon fome juit ground, why he cannot 
commence any fuit in law; as premunire, outlawry, 
excommunication, Fc. F. N. B. 35, 65. Vide Difa- 
bility. 

Jonze ¢ Wecinme, Payments made to the church by 
thofe who were tenants of church farms ; where zone 
was arent or duty for things belonging to hufbandry, and 
decime were claimed in right of the church. Formerly a 
ninth part of moveable goods was paid to the clergy on 
the death of perfons in their parih, which was called zoz- 
agium; and claimed on pretence of being diftributed to 
pious ufes. Blount, 


Hon-age, In general underftanding is all the time of 


a perfon’s being under the age of one and twenty ; and 
ina {pecial fenfe, where one is under fourteen, as to mar- 
riage, c. 

fron Affumplit, A plea in perfonal actions, whereby a 
man denies any promife made, Sc. See Affump/fit. 

Hon Afumptit infra fer Bunos. Where a defend- 
ant by virtue of the ftatute of limitations, 21 Fac. 1. 
c. 16. pleads that he did not undertake or promife within 
fix years before the commencement of the action: As a 
plea of Non accrevit infra Jex annos is pleaded by virtue of 
the fame ftatute. This laft plea is proper where the 
caufe of a@ion does not accrue, at the time of the promife 
E as`in the cafe of a note, payable at fome time, 
{pécified, but fubfequent to the date. 


If 


An aflignee is chargeable 


N ON 


N. B. The commencement of the aion is the atta} 


taking out of the plaintiff’s writ. 


` 


tefle of the writ only. 


And the computatión 
is to be up to that days tho’ in vacation; and not to the ' 


J2ou-claim, Is an omiffion or neglect of one that claims 


not within the time limited by law, as within a year an 


d 


aday, where contindal claim ought to be made ; or in five 


years after a fine levied, &c. 


“By which a man may be 


barred of his right of entry. Svar. 4 Ae 7+ Co 2h. 32 H: 


8. ¢. 33. See Claim. 


§2on compos mentis, Is where a perfon is not of found 


mind, memory, and underitanaing. And there are fou 
forts of Non compos mentis. 1ft, An ideot; or natural fool. 
zdl}, A madman, or one who was of fane memory, bu 


r 


t 


hath loft his underftanding by ficknefs, accident or misfor- 


tune. 
at other times not fo, 


3dly, A launatick, fometimes of Jane memory, 
4bly, A drunkard who de- 


prives himfelf of his memory and underftanding for a 


time, 


But tho’ a drunken perfon is Non compos mentis, it 


fhall give no privilege or benefit to him, as to acts done, 


EFt. 


And his drunkennefs fhall not extenuate, but rather 


ageravate his offence, as well touching his life as his lands 


or goods. 1 Inf. 264. 4 Reps 125, 


A deed of feoffment, grant, &c. made by a pation Non 
compos mentis is voidable ; his heir as privy in blood, may 
fhew the difability of his aneeftor, and avoid his grants $; 


and his executors, ĉc. as privies in reprefentation may 


do the fame, by fetting forth the infirmity of the teftator 


or inteftate. 4 Rep. 126. Where a perfon of Jane me- 
mory becomes Non compos mentis, and afterwards aliens 
his lands or goods; if he be found Now compos, and that 
he had aliened, the King may protect him, and take the 
profits of his lands, ĉc. to maintain him and his family. 
4 Rep. 127. 
Non fame memory is accountable as bailiff to the Nor 
compos, his executors or adminiftrators, Téid. A man Noa 
compos mentis Shall not lofe his life for felony or mur- 
for he cannot be guilty of murder. 3 Rep. 124. 3 Inf. 
5» 54. ‘Tho’ if one who wants difcretion or underftand- 
ing, does any corporal hurt to, or trefpafs againit an- 


other ; he may be compelled by action to render damages. 
Vide 


35 H. 6. 1 Inf. 2476 1 Hawk SP Ge 
Ideot, Lunatick. ` sraa 
Jlon-confozmis. The ftatutes, 1 Eliz. and 13 Car, 2. 


were made for the uniformity of Common Prayer, and 
fervice in the church ; and perfons zot conforming thereto 
are fubje& to penalties. Statute 10 Anun. c. 2. And it 
has been held, that a diffenter may be ined for not con- 


forming to bear- offices of charge, Gc. in the government, 


4 Mod. 273, 274. Non-conformifts to be punilhed by 


imprifonment, and to fubmit in three months, or abjure — 


the realm. 35 Eliz. c. 1. Keeping a Non-confarmi if in 
the houfe after notice, fubjeét to the penalty of ten pounds 
amonth. 35 Eliz. c.1. Penalties on being at conven- 
ticles. 16 Car. 2. c: 4. 22 Car. 2. c. 1. Non-conformiff 
minifters prohibited to come within five miles of a corpo- 
raten town, ice. 17. Cars 23 reise poh 
{chool. Jb. 12 Anu. fP. 2. 0 7. 
The-penal laws not to extend. to Proteftant diba, 
Proteftant diffenting minifters freed from parith-offices, 
and ferving upon juries. 1 W.& M. c. 18, Pe- 
nalty on difturbing their worfhip, 6. Diflenters } per- 
mitted to qualify according to the toleration act, pend- 
ing a profecution. 10 Ann. c. 2. Toleration of the 
epifcopal communion in Scotland. 10 Ann c. 7. Pe- 
nalty on magiftrates being at conyenticles in their 
habits. 5 Geo. 1. ¢. 4. Epifcopal meeting houfes in 
Scotland, to be regiftered. 19 Geo. 2. ¢.38. Penalty on 
unqualified minifters officiating in Scotland. Ib. Epifco- 
pal minifters in Scotland, to be ordained by a bithop of 
England or Ireland. Ib. 21 Geo. 2. c. 33. Peers and 
others prefent at unlawful meeting houles in Scotland 
difqualified from voting. 19 Geo. 2. c. 38. A form of 
affirmation to be taken inftead of an oath by the members 
of the Unitas fratrum 22 Geo. 2. , Privileges granted 
to the members of the Unitas fratrum, who faalii sade in 
America. Ib. 

fon Culpabilis, A plea of Not guilty to a ei 
of tre/pafs, or tort, or to an Indiciment, cw See Non ef 


culpabilis, 
2 Mos 


And he who hath the cuitody of a man of 


ig 








er 


Ron dantnificatus, Is.a plea to an action of debt upon 
a bond, with condition to fave the plaintiff harmlefs. 2 
Lill. Abr. 224. If the condition of a bond be to fave 
harmlefs only, Non damnificatus generally is a good plea ; 
but if it be to difcharge the plaintiff, Sc. then the manner 
of the difcharge is to be fhewn. 1 Leon. 72.. When one 
leads a difcharge, and that he faved another harmlefs, 
he ought to fhew how he did it, that the court may judge 
thereof: Tho’ a defendant may plead Non damnificatus, 
without fhewing it: becaufe he pleads in the negative, 
and then the other party fhall fhew damnification. Cro. 
Fac. 363. 2 Rep. 3, 4. March 121. It has been ad- 
judged, where a condition of a bond is to fave harmlefs 
from all fuits in general, Non damnificatus may be plead- 
ed; and if it is in a particular fuit or thing, there the 
defendant muft fet forth how he hath faved harmlefs and 
difcharged ; but where a fuit is upon a counter-bond, 
the plea of Non dammificatus is good. 8 W. 3. B. R.. 5 
Mod. 243. 
Mon Wecimando. A cuftom or prefcription : De Non 
decimando is to be difcharged of all tithes, (%c. See Modus 
Decimandi. 
Fon Wittringendo, A writ not to diftrain, ufed in 
divers cafes. Table of Reg. of Writs. 


Rones, (none) of every month is, the feventh day of 


March, May, July, and O@ober ; and the fifth day of all 
the other months. By the Roman account the zones in the 
afore-mentioned months are the fix days next following 
the firit day, or the calends ; and of others the four days 
next after the firft, according to thefe vertes, 


Sex Nonas Majus, October, Julius &9 Mars, 
Quatuor at reliqui, Fe. 


Tho’ the laft of thefe days is properly called Nozes; for the 
others are reckoned backwards as diftant from them, and 
accounted the third, fourth, or fifth nones, &c. And 
nones had their name from their beginning the xinth day 
before the ides. See Ides. 

` Qon eft Culpabilis, Or Non Cul. is the general plea 
to an action of ¢re/pa/s, whereby the defendant abfolutely 
denies the fact charged on him by the plaintiff : Whereas 
-in other fpecial pleas, the defendant admits the fact to be 
done, but alledges fome reafons why he lawfully might do 
it. And as the plea of Now Culp. is the general an{wer in 
attions of trefpafs, being ations criminal, civilly profe- 
cuted ; fo itis likewife in all actions criminally followed, 
either at the fuit of the King or any other, where the de- 
fendant denies the crime for which he is brought to trial. 
§.P.C. hb. 2. c 63. 

Mon eft fatum, A plea where an action is brought 
upon a bond, or any other deed, and the defendant de- 
nieth that to be Ais deed whereon he is impleaded. Broke, 
In every cafe where a bond is void, the defendant may 

lead Non eff faum : But when a bond is voidable only, 

e muft fhew the fpecial matter, and conclude judgment 
Si afio, ce. 2 Lill, 226. 

__ This plea is good in all cafes where the bond or fpeci- 
alty was not executed. 

Or, ifit was executed, but was void aġ initio: As, for 
default of capacity ; if the obligor was a Monk, feme 
covert, Fc. he may plead a fpecial Non eff fadum. 

_ Itought to conclude to the country ; but if the plain- 
tiff pleads over to the fpecial matter, it will be well. 1 
Salk. 274. 

A {pecial Non ef faetum puts the proof upon the defen- 
dants, which upon Noz ef faum generally, will be upon 
the plaintiff. Mod. Caf. 218. 

; Tfa deed is rafed ina material part, by which it becomes 
void, the perfon bound by it may plead Non ef faum, 
and give the matter in evidence; becaufe it was not bis 
deed at the time of the plea. 11 Rep. 27. 
_.  Abond was dated November the ioth, and fo fet forth 
in the plaintiff’s declaration ; the defendant pleaded Non ef 
faum, and tho’ it was found that it was not delivered 
till the eighteenth, the ifue being upon a Non eff fa@um, 
itappeared to be his deed: But it is faid the defendant 
j might have heiped himfelf by pleading fpecially. Cro. 
Fac. 126. 
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The defendant pleads Quod fa@um predi, was made 
and delivered without a date, and that the plaintiff put a 
date to it, and fo Non ef faum ; this was held naught up- 
on a demurrer, for the defendant ¢onfeffes the deed, by 
faying faftum predi@. and afterwards denies it; tho’ he 
might have faid generally, Non ef fađum, Cro. Eliz. 
800. Where two are jointly bound in a bond, and an 
action is brought on it againft one only, he cannot plead 
Non eft fa@um, or demur in that cafe ; but may have his 
plea in abatement of the writ. 5 Rep. 119. None but 
the party, his heirs, executors, (7c. can plead Non of 
faum. Lutw. 662. Fora ftranger to the deed cannot 
plead a fpecial Non ef fađum; but muft fay Nothing 
paffed by the deed, i. Roll. 188. See Com. Dig. 5 V. 
222s 223; 

Fron cf Jnbentus, The theriff’s return to a writ, 
when the defendant is Not to be found in his Bailiwick. 
And there is a return that the plaintiff Noz invenit plegium, 
on original writs. Shep. Epit. 1129. 

§Ponfeafance. An offence of omiffion of what ought to 
be done ; as in not coming to church, Gc. which need 
not be alledged in any certain place; for generally fpeak- 
ing it is not committed any where: But nonfeafan-e will 
not make a man a trefpafler, &c. 1 Hawk. 13. Hob. 
251. 8 Rep. 146. ; 

Ron implacitando aliquem de Libero Tenemento 
fine Webi, A writ to prohibit bailiffs, €e. from dif- 
training or impleading any man touching his freehold; 
without the King’s writ. Reg. Orig. 171. 

on intromittendo, quando Webe Præcipe in Ta- 
pite fubdole impetratur, Was a writ direéted to the juf} 


tices of the Bench, or in Eyre, commanding them not to 


give one, who had, under colour of intitling the King to 
land, ĉc. as holding of him ix capite, deceitfully obtained 
the writ called Præcipe in Capite, any benefit thereof, but 
to put him to his writ of right. Reg. Orig. 4. This 
writ having dependance on the court of Wagds, fince taken 
away, is now difufed. 

SPonjurozs, Are perfons who refufe to take the oaths 
to government, who are liable to certain penalties ; and 
for a third offence to abjure the realm, by 13 & 14 Car. 
2. ¢. 1. Parfons, vicars, Fc. are to take the oaths, and 
give their affent to the declaration 14 Car. 2. c. 4. OF 
they fhall not preach, under the penalty of ġol. &c. 
Stat. 17 Car, 2. c. 2. Ecclefiaftical perfons not taking 
the oaths on the revolution, were rendered incapable to 
hold their livings : but the King was impowered to grant 
fuch of the zonjuring clergy as he thought fit, not above 
twelve, an allowance out of their ecclefiaftical benefices 
for their fubfiftence, not exceeding a third part. 1 Y. 
M. Jef. 1. c. 8. Perfons refufing the oaths, fhall incur, 
forfeit, and fuffer the penalties inflicted on Popifh recu- 
fants, and the court of Exchequer may iffue out procefs 
againft their lands, Ge... 7 & 8 W.3. c. 27. See the 
frat. 1 Geo. 1. c, 55. and Oaths, 

Son Merchandizando viitualia, Is a writ to juflices 
of affife, to inquire whether the magiftrates of fuch a 
town do fell victuals in grofs, or by retail; during the 
time of their being in office, which is contrary to an an- 
cient ftatute ; and to punifh them if they do. Reg. Orig. 
184. 

Hon Moteftando, A writ that lies for a perfon who is 
molefted contrary to the King’s proteétion granted him. 
Reg. of Writs 184. 

Son obftante, (NotavithPanding) Isa claufe frequent 
in ftatutes and letters patent, and is a licence from the 
King to do a thing which at the Common law might be 
lawfully done ; but being reftrained by aét of parliament, 
cannot be done without fuch licence, Vaugh. 347. Plowd. 
501. It is ordained by the flatutes of 2 £.3. 14 &. 3. 
and 13 R. 2. that the King’s pardon of notorious felonies, 


Ec. fhould not be granted, altho’ with the words Nox ob- 
fante any ftatute: Yet patents of pardon of fuch offences, 


were allowed with a Nen cbffante, and notwithftanding 
any claufe to defeat the fame. Fenk. Cent. 308. The 


fiat. 18 Eliz. c. 2. confirmed all grants of the Queen by 


letters patent, of any honours, caftles, manors, lands, 
tenements, &c. and that they fhould ftand and be good in 
law againft the Queen, her heirs and fucceffors, Nox 
obfante any mif-naming, mif-recital, want of certainty, 

TA finding 


NON 


NON 


Anding offices or inquifitions, livery of feifin, &e. By f dam with his bifhoprick, he is punifhable by 21 H. 8. 


$4 Car. 2. e. 11. it was declared, that all grants of pen- 
fions, &c, and every Non obfante therein contained, 
fhould be void. And the: W. & M. c. 2. makes difpen- 
fations, Nox obfante to ftatutes, void; unlefs allowed 
therein. See Di/pen/ations and Grants of the King. And 
Black Come vl. 342.3 V 273,04 Vo 96a. 

on omittas, Is a writ directed to the fheriff, where 
the bailiff of a liberty or franchife who hath the return of 
writs refufes or neglects to ferve a procefs, for the herif 
to enter into the franchife and execute the King’s procefs 
himfelf, or by his officer: Before this writis granted, the 
fheriff ought to return, that he hath fent the bailiff, and 
that he hath not ferved the writ ; but for difpatch, the 
ufual practice is to fend a Noz omittas with a capias or lati- 
tat, F.N.B. 68, 74. 2 Inf 453. Ifa theriff return 
that he fent the procefs to the bailiffofa liberty, who hath 
given him no anfwer $ a Non omittas fhall be awarded to 
the fheriff: And if he returns that he fent the procefs to 
fuch bailiff, who hath returned a cepi corpus, or fuch like 
matter ; and the bailiff bring not in the body, or money, 
ĉe. at the day, the bailiff fhall be amerced, and a writ 
ifue to the fheriff to diftrain the bailiff to bring in the 
body. 2 Hawk. 143. ` Writs of capias utlagatum, and of 
Quo minus out of the Exchequer, and it is faid all writs 
whatloever at the King’s fuit, are of the fame effect as a 
Non omittas ; and the fheriff may by virtue of them enter 
into a liberty and execute them. 2 Lill. Aér.229. The 
Reg, of Writs mentions three forts of this writ, which was 
given to prevent liberties being privileged to hinder or 
delay the general execution of juftice: and the claufe of 
the non omittas is, quod non omittas, propter aliquam liber- 
tatem (viz, of the liberty to which the fheriff hath made 
a mandavi ballivo, qui nullum dedit refponfum) quin in eam 
ingrediaris © capias A. B. Si, Se. 

How plevin, (zon plevina) Is defined to be defalta poft 
defaltam; andain Hengham Magna, cap. 8. it is faid, that 
the defendant is to replevy his lands feized by the King 
within fifteen days; and if he negleéts, then at the in- 
ftance of the plaintiff at the next court day, he hall lofe 
his feifin, ficut per defaltam poft defaltam: but by ftatute 


for non-refidence on the fame. Alfo where bifhops are zog- 
refident on their bifhopricks, they are liable to ecclefi- 
aftical cenfure; and the King may iffue a mandatory writ 
for their attendance thereon, and compel them to it by 
feizing their temporalties, a remarkable precedent where- 
of we have in the cafe of the bifhop of Hereford, in the 
reign of Hen. III, 2 Inft. 625. See Refidence. 

on tkefidentia pro Clericis Regis, Is a writ di- 
rected to the bifhop, charging him not to moleft a clerk, 
employed in the King’s fervice, by reafon of his non- 
refidence; in which cafe he is to .be difcharged. Reg. 
Orig. 58. 

Hon fane Memory, (Non fane Memoria) Is ufed in 
law for an exception to an att, declared to be done by 
another, whereon the plaintiff in any action grounds his 
plaint; and the effeét of it is, that the party who did that 
act, was not well in his fenfes when he did it, or when he — 
made his lat will and teftament. New Book Entries. 
And fane memory for the making of a will is not always 
where the teftator can anfwer Yes or No, or in fome things 
with fenfe ; but he ought to have jndyment to difcern, and 
be of perfe memory, or the will fhall be void. Moor, c, 
1051. See Non compos Mentis. À 

Ronfenfe. Where a matter fet forth is gramma- 
tically right, but abfurd in the fenfe and unintelligible, 

fome words cannot be rejef&ted to make fenfe of the 
reft, but muft be taken as they are; for there is no- 
thing fo abfurd bat what by reje€ting may be made 
fenfe; but where a matter is nonfenfe by being ton- 
tradiftory and repugnant to fomewhat precedent, there 
the precedent matter which is fenfe fhall not be de- 
feated by the repugnancy which follows, but that 
which is contradictory fhall be rejeéted; as in eje&t- 
ment where the declaration is of a demife the 2d of Ja- 
nuary, and that the defendant poftea, fcilicet the if of 
January, ejected him; here the fcilicet may be rejected 
as being exprefly contrary to the poffea, and the prece- 
dent matter ; per Holt Ch, J. 1 Salk. 324. Trin. 2 Ann. 
B. R. Wyat v. Aland. But per Powell J. Words un- 
neceflary might in conftruétion be omitted or rejected, 





it was enacted, that none fhould lofe his land, becaufe of | tho’ they are not repugnant or contradiétory, but in cæ- 


non-plevin, i, e. where the land was not replevied ih due 
time: 9 Ed. 3. ¢. 2. 

Lon poncndis in PKs g Juratis, Is a writ granted 
for freeing and difcharging perfons from ferving on aflifes 
and juries; and when one hath a charter of exemption, he 
may fue the fheriff for returning him, This writ is 
founded on the Srat. of Wefim. 2. c. 38. And the Srat. 
Articuli fuper Chartas, cap.g. F. N..B. 165. 2 Init. 
127, 447- 

Mon procedendo ad Aiifain Rege inconfulto, A 
writ to ftop the trial of a caufe appertaining to one who 
is in the King’s fervice, e. until the King’s pleafure be 
farther known. Reg. Orig. 220. 

on P208, or Jon Prolequitur. If a plaintiff in 
an action, doth not declare againft the defendant within 
reafonable time, a rule may be entered againft him by 
the defendant’s attorney to declare; and thereupon a non 
pry Se. Pra&if. Solic. 222. And a plaintiff may en- 
ter a non prof. againit one defendant, where there are two 
who fever in their pleas, before the record of the caufe is 
fent down by Niff prius to be tried at the affifes: but it is 
faid there cannot be a mon prof. ona trial at the affifes. 
3 Salk. 246. Tho’ in attion aginft feveral defendants, 
it has been ruled otherwife. 2 Salk. 456. Non pros’s 
have been frequent on informations ; but never upon in- 
dictments, till the reign of Charles II. Ibid. See Nolle 
Profequi, and Non/uit. 

slon-Refidence, Is applied to thofe /piritual perfons 
who are not refident, but wilfully abfent themfelves for the 
fpace of one month together, or two months at feveral 
times in one year, from their dignities or benefices, which 
is liable to penalties, by the ftatute againit non refidence. 
21 H. 8.¢,13. Butchaplains to the King, or other great 
perfons, mentioned in this ttatute, and thez5 H. 8. e. 16. 
may be xon-efident on their livings ; for they are excufed 
from refidence whilit they attend thofe whe retain them: 
and bithops are not punithable by ftatute for zon refidency ; 
but if a bifhop hold a deanery, parfonage, & c, in commen- 


) nenunciationem. 


teris omnibus agreed with the Ch. J. Jéid. See Miftake. 
on folvcndo pecuniam, ad quam clericus mulcta- 
tur pzo non refdentia, Is a writ prohibiting an ordi- 
nary to take a pecuniary mul&, impofed upon a clerk of 
the King’s for non-refidency. Reg. of Writs, fol. 59. 
Monzfuit, (zon ef profecutus, GA Is a renunciation 
of the fuit by the plaintiff or demandant, moft commonly, 
upon the difcovery of fome error or defect, when the 
matter is fo far proceeded in, as the jury is ready at the 
bar to deliver their verdiét. The Civilians term it Litis 
Cowell. ne 
Where plaintiff is demanded and doth not appear, he 
is faid to be nonfuit; this ufually happens, where upon 
| trial, and when the jury are ready to give their verdict, 
the plaintiff difcovers forne error or defect in the pro- 
ceedings, or is unable to prove a material point, e. 
and thereupon the plaintiff may be demanded, (as he 
muft be) his default is recorded by the fecondary, and 
the entry is ix mifericordia quia non profecutus eff breve - 
Juum; upon which defendant recovers his cofts againit 
him ; but this arijing from fome fuppofed negleét or over- 
fight, the plaintiff, except in fome particular cafes, is 
not barred from commencing a new action, For the 
form of the entry, fee Cro. Fac. 213. 2 Leom 177. 
4 Mod. 86. 2 Salk, 456. 
Where a plaintiff is nonfuit, if he will again proceed 
in the fame caufe, he muft put in a zew declaration; for . 
by being nonfuit, it fhall be intended that he had no 
fuch caufe of fuit as he declared in, fo that declaration is 
void, and he hath no day in court. 
Bac. Abr. 679. AAD 





1. Who may be nonfuit; in what ation, and at what 


time there may be a nonfuit. 

2. How far the nonfuit of one, fhall be the nonfuit of an- 
other; and how far a nonfuit for part of the thing in de- 
‘mand fhaill be a nonfuit for the whole. MAN 


3 OF 





2 Lit. Rep. 231. °%3 a 
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‘2 Fon. 1. 


3. Of the efta of a nonfuit; and of its being a tempo- 


rary bar. 


1. Who may be nonfuit ; in what ations, and at what 
time there may be a non/uit. 

It is agreed, that the King being in fuppofition of law 
always prefent in court, cannot be non{uit in any in- 
formation or action wherein he is /ole plaintiff; but it is 
held, that any informer gui tam, or plaintiff in a popular 


ation, may be nonfuit, as well in refpeét of the King as 


of himfelf. Bro. Non/uit 68. 
Abr. 131. 

If an infant bring an affife by guardian; altho’ the in- 
fant difavow the fuit in proper perfon; yet no nonfuit 
fhall be awarded. 39 4f: pl. 1. 2 Roll. Abr. 130, 
5.C 

Where an executor need not name himfelf executor, 
he fhall pay cofts upon a nonfuit, and the naming him- 
felf executor fhall not exempt him from it. 6 Mod. 


Co. Lit. 139. b. 2 Roll. 


PERT. 


If an attorney of the Common Pleas fues an action 
there, he fhall not be demanded, becaufe he is fuppofed 


always prefent aiding the court. 2H. 6. 44 6. 1 Roll. 
Abr. 581. S.C. 

A perfon may be nonfuit in a writ of error. 2 Roll. 
Abr. 130. 1 Sid. 255. S.P. 

A perfon may be nonfuit in a writ of falfe judgment. 
20 H.6. 18.6; °2 Roll. Abr 130. S.C. 


Gne cannot be nonfuit in an action in which he is not 


an actor or demandant; and tho’ he afterwards becomes 


an ator, yet not being originally fo, he cannot be nonfuit 
as an avowant; fo of garnifhees who become aétors, but 
were not fo originally. 22 Ed. 4. 10. 

So if a perfon outlawed hath a charter of pardon, and 
fues a feire facias againft the party, tho’ hereby he is an 
aftor, yet he cannot be nonfuit. 2 Roll. Abr. 130. 

So if a man traverfe an office he cannot be nonfuit, 
altho’ he is an actor, for he hath no original pending 
againft the King. 2 Roll. Abr. 130. Dyer 141. pl. 47. 
this is made a quere. 

But in a petition of right againft the King the plaintiff 
may be nonfuit. 11 H.4. 52. 2 Roll. Abr. 130. 

So in an audita querela, to avoid a ftatute, the plaintiff 
may be gait for he is plaintiff in this action. 47 
}Hd.-3..5. 6. 

If het nibils returned to a /cire facias on a charter 
of pardon, the plaintiff does not appear, Hë fhall be non- 
fuit; for the ftatute ordains, that upon his appearing, he 
ought to count again{t the defendant. 45 Ed. 3. 16. 

At the Common law, upon every continuance, or day 
given over before judgment, the plaintiff was demandable, 
and upon his non-appearance might have been nonfuit. 
Co, Lit. 139. 6. That if at Common law he did not like 
the damages given by the jury, he might be nonfuit. 
5 Mod. 208. = 

But now by 2 Hex. 4. cap. 7. it is enaéted in the 
words following: ‘* Whereas, upon verdict found before 
any juftice in affife of zovel diffefin, mort d’anceftor, or 
any other ation whatfoever, the parties before this time 
have been adjourned upon difficulty in law, upon the 
‘matter fo found ; it is ordained and eftablifhed, that if the 
verdi& pafs againft the plaintiff, the fame plaintiff fhall 
not be nonfuited.”” 

Notwithftanding this ftatute, it hath been held, that 
the plaintif may be nonfuited after a {pecial verdi&, or 
after a demurrer and argument thereon. Co. Lit. 139. 
2 Roll. Abr. 131-2. 3 Leon. 28. and fee 2 
Hawk. P.C. 184. 

If there be judgment to account, and auditors affigned, 
and thereupon a capias ad computandnm, the plaintiff can- 
not be nonfuited on the original, becaufe the original is 
determined by the judgment to account. 2 Roll. Abr. 
ESCO Ua. Lit. 139. 6. 

Stat. 14 Geo, 2. cap. 17. Where iffue is joined in an 


action at law, and the plaintiff fhall negleé to bring fuch 


iffue to be tried according to the courfe of the court ; it 
fhall be lawful for the judges on motion in open court 
{due notice having been given thereof) to give the like 
judgment for defendant as in cafes of nonfuit: unle/s the 
judge foall on reafonable terms allow further time for trial of 


| like efe&t as judgments upon nonfuit. 


N ON 


Such ifue; and if the plaintiff negle& to try fuch iffue 
within the time allowed, then the judge fhall give judg- 
ment as aforefaid. 

All judgments given by virtue of the aét, to be of the 
The defendant 
fhall upon fuch judgment be awarded his cofts, in any 
aétion where he would upon norifuit be intitled to the 
fame. No indictment, information, or caufe fhall be 
tried at niff prius before any judge of affife or nifi prius, 
or at the fittings in London or Weftminfler, where the de- 
fendant refides above 40 miles from the faid cities re- 
fpectively, unlefs notice of trial in writing has been given 
10 days before. In cafe any party fhall have given fuch 
notice of trial, and fhall not afterwards duly countermand 
the fame in writing fx days before fuch intended trial, every 
fuch party fhall be obliged to pay unto the party to whom 
notice was given, the like cofts as if fuch notice had 
not been countermanded. 


2. How far the nonfuit of ene foal be the nonfuit of an- 
other; and how far a nonfuit of part of the thing in demand 
feall be 'a nonfuit of the whole. 

In real or mixt actions, the nonfuit of one demandant 
is not the nonfuit of both; but he who makes default 
fhall be fummoned and fevered ; but regularly in perfonal 
a¢tions, the nonfait of one is the nonfuit of both. Co 
Lit. 139. 2 Inf 563. 2 Roll. Abr. 132. Severa 
cafes to this purpofe. 

But in perfonal aétions brought by executors, there 
fhall be fummons and feverance, becaufe the beft fhalt 
be taken for the benefit of the dead ; and fo it is in action 
of trefpafs, as executors, for goods taken out of their own 


poffefion. Like law in account, as executors by the 
receipt of their own hands. Co. Lit..139. a. See Ex- 
ecutors. 


In an audita querela concerning ‘the perfonalty,, the 
nonfuit of the one is not the nonfuit of the other ;~be- 
caufe it goeth by way of difcharge, and freeing them- 
felves, therefore the default of the one fhall not hurt 
the other. Co. Lit. 139. In an audita querela, fiire fa- 
cias, attaint, the nonfuit of one fhall not prejudice the 
other. 6Co. 26. , 

In a quid juris clamat, the nonfuit of the one. is the 
nonfuit of both; becaufe the tenant cannot attorn ac- 
cording to the grant. Co. Lit. 139. a 

An appeal againft divers, whether they plead the fame 
or feveral iffues, it hath been adjudged, that a nonfuit 
againft one, at the trial of any one-of the iffues, is a 
nonfuit as to all, becaufe a nonfuit-operates in nature as 
a releafe of the. whole. + Cros, Zit 460. (pl. 6. Dyer 
120. 2 Roll. Abr. 133. 1 Sid. 378. 

A latitat was fued out againft four defendants in tref- 
pafs, the plaintiff was nonfuit for want of a declaration, 
and the defendant’s attorney entered four nonfuits againft 
him ; and it was held to be irregular, becau/e the tre/pa/s 
is joint ; and tho’ the plaintiff may count feverally againft 
the defendants, yet it remains joint till fevered by the 
count. 2 Salk. 455. There is a nonfuit before appear- 
ance at the return of the writ, or after appearance at fome 
day of continuance. Co, Lit. 138. 

It is laid down as a general rute, hat a nonfuit for pat 
is anonfuit for the whole ; ; but it hath been held, that ifa 
defendant plead to one part, and thereupon iflue is joined, 
and demur to the other, the plaintiff may be nonfuit as to 
one part, and proceed for the other. 2 Leon. 177. Hob. 
180. 

If in debt the defendant acknowledges the aétion as to 
part, and joins ifue as to the refidue, and the plaintif 
hath judgment for that which is confeffed ; but there is a 
ceffat executio, by reafon of the damages to be affefled by 
the jury; if the plaintiff be nonfuited in this iffue, this 
fhall be a nonfuit for the damages to be given, becaule 
that hehad judgment. 2 Roll. Abr. 134. 

If in trover the defendant pleads, that as to. fome of 
the goods they were fixed to his freehold, as to others that 
he had them of the gift of the plaintiff, and as to the reft 
Not guilty; and as to the firft, the plaintiff enters zoz 
wult ulterius profequi; this amounts only to a retraxit, and 
is nononfuit, fo as to bar the plaintiff from proceeding 
on the other parts of the plea, on the rule, that a non- 

fuit 
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fuit for part isa nonfuit for the whole. 
Sir John Sands v. Pafcal Brocas. 


2 Leon. 177. 


3- Of the effec of a nonfuit; and of its being a temporary 
ar 


A nonfuit, as hath been obferved, is regularly no pe- 
remptory bar; but the plaintiff may, notwith{tanding, 
commence any new action of the fame or like nature ; 
but this general rule hath the following exceptions. 

1. It is peremptory in a guare impedit; and in that 
action a difcontinuance is alfo peremptory ; and the reafon 
is, for that the defendant had, by judgment of the court, 
a writ to the bifhop; and the incumbent, that cometh 
in by that writ, fhall never be removed ; which is a flat 
bar to that prefentation, 

2. Nonfuit in an appeal of murder, rape, robbery, &c. 
after appearance, is peremptory, and this.ix favorem vite ; 
but the nonfuit of the plaintiff in an appeal is not fuch 
an acquittal, on which the defendant fhall recover da- 
mages againft the abettors, by Weftm. 2. cap. 12. unlefs, 
after the nonfuit, he were arraigned at the King’s fuit 
upon the appeal, and acquitted. 

3. So if the plaintiff, in an appeal of mayhem, sbe 
nonfuit after appearance, it is peremptory; for the words 
therein are felonice mayhemavit. 

4. A nonfuit after appearance is alfo peremptory in a 
wativo habendo, and the nonfuit of one plaintiff in that 
action nonfuits both in favorem libertatis; for in a libertate 

robanda fuch nonfuit is not peremptory, neither is the 
nonfuit of one plaintiff the nonfuit of both. Co. Lit. 
139. a. Cro. Eliz, 881. 

5. Such nonfuit is alfo peremptory in an attaint, but 
a difcontinuance in an attaint is not; becaufe there is a 
judgment given upon the nonfuit, but not upon the dif- 
continance. Co. Lit. 139. a. 

For more learning-on this fubjeét, fee 15 Vin, Abr. tit. 
Nonfuit ; and fee Colts, Damages, Procefs. 


Hon fum informatus, Is a formal anfwer made of 


courfe by an attorney, who is mot infructed or informed 
to fay any thing material in defence of his client; by 
which he is deemed to leave it undefended, and fo judg- 
ment paffeth againft his client. New Book Entries. 

Fon-tenure, Is a-plea in bar to a real aétion, by fay- 
ing, that he (the defendant) holdeth not the land men- 
tioned in the plaintiff’s count or declaration, or at leaft 
fome part thereof. 25 E. 3. c. 16. 1. Mod. Rep. 250. 
And our books mention zon-tenure general and fpecial : 
aa where one denies ever to have been tenant of the 
and in queftion ; and fpecial is an exception, alledging 
that he was not tenant the day whereon the writ was 
purchafed. Weft. Symb. par. z. When the tenant or de- 
fendant pleads xon-tenure of the whole, he need not fay 
who is tenant; but if he pleads zon-tenure as to part, he 
muft fet forth who is the tenant. 1 Mod. 181. Non- 
tenure in part, or in the whole is not pleadable after im- 
parlance. 3 Lev. 55. 

SMon-terim, (non terminus) Is the vacation between 
term and term; formerly called the time or days of the 
King’s peace. Lamb. Archa 126. 

Mon-ufer, Of offices concerning the publick, is caufe 

of forfeiture. g Rep. 50. And if one have a franchife, 
and do not u/e it, he fhall forfeit the fame; which likewife 
may be lot by default, as well as xon-ufer. Stat. 3 Ed. 2. 
c. 9. See Office. 
Zook of dLand, (nocata terre) In an old deed of Sir 
Walter de Pedavardyn, twelve acres and a half of land 
wert called a nook of land; but the quantity is generally 
uncertain, —— Illi gui tenuerint dimidiam virgatam terre, 
vel nocatam terre, vel cottagium de bondagii tenura. Dugd. 
Warwick. pag. 665. 

Pozrep Qtafi North Roy, The Northern King at Arms, 
mentioned in 14 Car. 2. ¢. 33. See Herald. 

.. Moxrtbampton, Statutes made there. 2 Ed. 3. for 
building the town, 27 Hen. 8. ¢.1. 27Car,2. c.t. 

Moztdleech Dchoot, in the county of Gloucefer, how 
founded and incorporated, 4 Fac.1. ¢.7 

Morthumberland and Joze hern Counties, Provifions 
for preventing theft and rapine upon the northern borders, 
giae te tI SG 14 Can. 2. cose. 2g 30 Cas. 
Z. 6.2. 24 Geo, 2. ¢.57. Benefit of clergy taken from 


23 Car. 2. cĉ 1. 


judice. 





notorious fpoil-takers in Northumberland, Se. or jultices 


of affife, &c. may tranfport them not to return, 18 Car, 
2, ¢.3. The acts for preventing theft and rapine on the 


northern borders fhall be deemed publick aéts. 6 Geo. z. 
Ci 37. fed. 10. 


Sowth (Hales. See Wales. 
§Morwich. In the city of Norwich, or county of Nor- 


folk, no perfons fhall buy any wortted yarn {pun there, 
but fuch as work at it in Norwich, Fc. on pain to forfeit 
40s. for every pound, 
of Norwich ftuffs is regulated by ftatute, and penalties 
and forfeitures for defaults in making them, are leviable 
by juftices of peace, &e, 
fons having them in their poffeffion unfealed, other than 
the firit owner fhall forfeit for every piece 40s. Stat. 13 G 


33 H. 8. c. 16. The making 
They are to be fealed, and per- 


14Car.2.¢.15. All manufacturers of ftuffs, not journey- 


men, &c. may be made freemen of Norwich; and per- 
fons ufing trades not being free, thall forfeit 10/. a 


month. 
in the city of Norwich, how to be made by ftatute. See 


3 Geo. 2. ¢. 8. 


9 Geo. 1. c. 9. The eleétion of officers, &c. 


ofe, Slitting or cutting it off, where felony, 22 & 
See Black. Com. 4 V. 207, 245. 
Rotary, (Notarius) Is a perfon (ufually a fcrivener) 


who takes notes, or makes a fhort draught of contratts, 
obligations, or other writings and inftruments. Stat, 27 
Ed. 
who publickly gttefts deeds or writings, to make them 
authentick in another country ; but principally in buf- 
nefs relating to merchants: they make protetts of foreign 


3. e. 1. At this time we call him a notary publick, 


bills of exchange, &c. And zoting a bill is the aotary’s 


going as a witnefs, to take notice of a merchant's refulal 


to accept or pay the fame. Merch. Did. 
Srote of a Finc,, Is a brief of the fine made by the 
chirographer, before it is engrofied. Weft Symb. par. 2. 
Hotes promiffory, For payment of money. See Bil 


of Exchange. 


Mot guiity, Is the general iffue or plea of the defen- 


dant in any criminal ation: and Not guilty is a good if-- 
fue in actions of trée/pa/s on the cafè, and upon the cafe for 
deceits or wrongs; but not on a promife, &e. Palm. 
393- 
pleads Not guilty; he cannot give the fpecial matter in 
evidence, but muft confefs the fact, and plead the fpecial 
matter, (ce. 45 Rep. 119. Vide Non eff Culpabilis. 


If one hath caufe of juftification in trefpafs, and 


§Rotice, Is the making fomething known, that a man 
was or might be ignorant of before. And it produces di- 


vers effects ; for by it the party who gives the fame, fhall 


have fome benefit which otherwife he fhould not have had: 
By this means, the party to whom the notice is given, 


is made fubjeé to fome action or charge, that otherwife he 


had not been liable to; and his eftate in danger of pre- 
Co. Litt. 309. Notice is required to be given in 
many cafes by law, to juftify proceedings where any 
thing is to be done or demanded, Sc. But none is bound 
by law to give notice to another perfon of that which 
fuch other may otherwife inform himfelf, 22 Car. 
B. R. If one be bound by an afumpfit geny to do 
a thing to another, he to whom the promife is made mutt 
give notice evsex he will have him do it; but if he pro- 
mife that another perfon fhall doit, there he to whom the 
thing is to be done is.not obliged to give notice to that 
third perfon when he will have it done, but the party muf 
procure it at his peril: for he may not know that other — 
perfon, and there is no privity of contract between them 
two, as there is betwixt the other two. 2 Lidl. Abr. 239. 
And in cafe of a promife, it has been adjudged, that where 
a penalty is to be recovered, notice is requifste; but it is 
not fo where damages are to be recovered; in which cafe 
the party hath fuflicient notice by the a¢tion brought. 1 
Bulf.1z. If a perfon promife to pay fo much to another 
at his day of marriage ; the party at his peril is to take 
notice of the marriage. Cro. Car. 34, 35. And it is” 
a neceflary intendment, that when after the marriage the 
plaintiff requefted payment of the money, that notice 
was given of the marriage. Cro. Jac. 228, 

It was held, that if a collateral thing is to be done at 
or after marriage, there notice is to be given of it; tho’ 
when money is to be paid, it is a debt due to the parm 
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the marriage, and may be recovered without any notice 
3 given. 2 Bulf. 254. Notice muit be given to an heir 
at law of a condition annexed to his eitate ; or he is not 
bound to take notice of the condition,” 1 Lutz. 809. 
A Rep. 82. 3 Mod. 28. Yet itis faid, that the heir is 
- bound to take notice of a provifo in a feoffment; and this 
difference has been taken, that where notice is required 
to be given by the original deed or agreement; it is he- 
reditary, and defcends to the heir; but if it is collateral 
tothe father, it fhall not bind his heir, without exprefs 
Notice. Winch 108. 2 Nelf. Abr. 1186. 
~ A man who is a flranger to a deed, that hath an eftate 
~ by way of remainder, €&c. fhall not forfeit or determine 
his eftate by virtue of any provifo in fuch deed, unlefs he 
Hath notice of it. 8 Rep. g2.- The feoftee of land, 
or bargainee of a reverfion, fhall not take advantage of a 
condition, for non-payment of rent referved ‘upon a leafe, 
~ On demand made by them, without notice thereof given 
to the leflee. g Rep. 31., If a manor be cohveyed or 
granted away, by deed of bargain and fale, &c. to 
another; the prefent lord muft give notice of it to the 


copyholder, otherwife if he deny to pay his rent, it will | 


be no forfeiture. 5 Rep. 13. And copyholders fall not 
forfeit their eftates for not appearing at the lord’s court, if 
they have no notice of the court, ‘¥c. 1 Leon, 104. 

In a covenant to make affurauce generally, notice muft 
be given to the party to know what eilate he would have 
made to him. Sryle 61. Where one is bound to another 
to make fuch an affurance as 4. B. fhall advife, the obli- 
gor is bound to make the affurance, without notice that 
A. B. had advifed it; but if he had been bound to make 
fuch affurance as the counfel of the obligee fhould advife, 
notice ought to be given to the obligor, that the counfel 

Of the obligee had advifed it. 1 Leon. 105. 
= If I am bound to enfeoff fuch perfons as the obligee 
ould name, he is to give notice of thofe which he names, 
or Iam not bound to enfeoff them. 2 Danv. Abr. 105. 
And if the condition of an obligation be to account be- 
a fore fuch auditors as the obligee hall aflign, and the 


the obligor, or he will not be bound to account. Jé/d. 
Notice is not to be given fo ftriétly upon a covenant, as 
; pon a bond; which is on the point of forfeiture. Cro. 
ie Jac 391. If the agreement be, ‘thata perfon fhall pay 
fo much as 4. B. hath paid, the defendant is to inquire 
of him, and the plaintiff is not bound to give notice : but 
if the perfon or thing is altogether uncertain, the plaintiff 
= tointitle himfelf to an action, muft give notice. Cro. Fac. 
HB 254330 
= If an att is to be done by a ftranger, and not by the 
= plaintiff, the cognifance thereof lies as well in the no- 
tice of the defendant as of the plaintiff; therefore the 
plaintiff need not Jay a notice. Cro. Fac. 492. Cro. 
Car. 132. Ifa thing Hes in the knowledge of the plain- 
= tiff, there ought to be notice given to the defendant. 
March 156. 4 Mod. 230. And when one may take no- 
~ tice, and not the other ; ‘notice is neceflary. Latch. 15. 
re It has been holden, that a defendant having undertaken 
= todoa thing, undertakes to do all circumftances incident 
= to the doing it, and that without notice; but if he had 
iz been ignorant of the thing to be done, then notice muft 
be given. Bu. 143. 
i, ~ Ifone make a leafe for years, with covenant that if the 
Teffee, his executors and affigns, do not repair within fix 
months after notice given, the leafe to be void ; and the 
= Ieffee makes a leafe for part of his term to another, and 
= then the houfe is decayed ; in this cafe the notice is to be 
= given to the firft leffee in perfon, and not to the under- 
tenant. 2 Cro. 9, 10. 
= A notice may not be pleaded to be given to executors, 
_ without averring the death of the teflator. Hob. 93. In 
all writs of enquiry of damages, as well in real as perfonal 
= a@tions, notice muft be given to the other party td the 
ity duit. March Rep. 82. Want of notice, upon various 
ie _ Occafions, has been often the caufe of arreft of judgment 
in ations, Se. 
= §otice Is to be given of trials and motions ; of a rob- 
‘bery committed, to recover againft the hundred ; of a prior 
x mortiga e, on making a fecond; of an affignment of a leafe, 
= to charge the affignee, only on acceptance of rent; in 
= Cafes of diffre/s for rent, according to the ftatute ; and of 
rs í 2 , 
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‘obligee affigns auditors; he is to give notice thereof to | 


| avoidances of churches, by refignation, deprivation; &¢4 
| to the patron that he may prefent, Wc. 

See farther 16 Vin. Abr. tits Notice. 

Jottingham, (For rebuilding the town of,) 27 Hen. 8: 
Gs, Te 

J2ovale, Signifies land newly ploughed or converted 
into tillage, that without memory of man had not been 
tilled; and fometimes it is taken for ground which hath 
been ploughed for two years, and afterwards lies fallow 
for one year; or that which lies fallow every other year: 
it is called novale, becaufe the earth nowd cultura profcin- 
ditur. ` Cartular. Abbat. de Furneffe in Com. Lanc. in 
Officio Ducat. Lance. fol. 41, 
| Roba Dblata, Mentioned im Clau) 12 Ed. 1, m 7: 
See Od/ata. 

Nobel Bhigniment, (nova afignatic) Is an aflignment 
of time, place, or fuch like, in attion of trefpafs, other- 
wife than as it was before afigned į or where it is more 
| particularly in a declaration than in the writ, r.” Bro. 
Trefpafs, 122. And if the defendant juftifies in a place 
where no #re/pa/s was done, then the plaintiff is to afien 
| the clofe where, to which the defendant is to plead, We. 
| Terms de Ley. Vide Tre/pafs, and New Affignment. 
| Movel Difin, (nova difeifina.) See Afife of Novel 

Diffeifin. 

A Thofe conftitutions of the Civil law, which 
were made, after the publication of the Zheodofian code, 
were called zovelle, by the Emperors, who ordained them : 

| but fome writers call the Julian edition only, by that 

| name. Blount, and Black. Com. 1 V. 81. 

| joples. No perfons fhall put any flocks, noyles, 
thrums, Gc. or other deceivable thing, into any broad 
woollen cloth; by Svat. 21 Jac. 1. cap. 18. 

Muces colligere, To gather hazle nuts, which was 
| formerly one of the works, or fervices, impofed by lords 
| upon their inferior tenants. Paroch. Antig. 495- 

Hude contrat, (nudum paGum) Is a bare naked con= 

trač, without a confideration. If a man bargains or 
| fells goods, &c. and there is no recompence made or 





| given. for the doing thereof; as if one fay to another, I 
| fell you all my lands or goods, but nothing is agreed 

upon what the other fhall give or pay forthe fame, fo 
that there is not a guid pro quo of one thing for another ; 
this is a nude contrac, and void in law, and for the non- 
performance thereof, no action will lie; ex nudo patto zon 
oritur aio. Terms de Ley. The law fuppofes error in 
making thefe contracts ; they being as it were of one fide 
only. . 

fude Watter, Is naked matter, or a bare allegation 
of a thing done, &c. Vide Matter. 

udu patum. See Nude Contra&, and Black. Com. 
2V. 445. ; i 
Sul diffeifin, plea of, Isa plea in real a&tions, of. zo 
diffzifin, and is one fpecies of the general iffue. See 
Black. Com, 2 V. App. xviii. 3 V. 305. 

Sul tict Record, Is the plea of a plaintiff that there is 
no Juch record, on the defendant’s alledging matter of re- 
cord in bar of the plaintiffs action. See Failure of Res 
card. Tis fometimes the plea of a defendant, as in ation 
on a judgment, &e, 

Hui tozt, plea of, A plea ina real action, 7. e. of xo 
wrong done, and is a fpecies of the general iflue. 3 V. 3053 

ullum Arbitrium, The ufual plea of the defendant 
profecuted on an arbitration bond, for not abiding by an 
award. 

§Muility, Is where a thing is zuil and void, or of no 
force. Litt. Di&. And there is a nullity of marriage, 
where perfons marry within the prohibited degrees, &c. 

SQumerum. Civitas Cant. Reddit 241. ad, numerum, 
i. e. by number or tale, as we callit. Domejday. 

Hummata, Signifies the price of any thing, generally 
by money; as denariata doth the price of a thing, by 
computation of pence; and /israta by computation of 
pounds. 

HMummata terrae, Is the fame with denariatus terre, 
and thought to contain an acre; Sciatus me (fe. Will, 
Longefpee) dediffe & conceffiffe ecclefie S. Mariæ de Wal- 
fingham & canonicis ibidem Deo fervientibus in: perpetuam 
Eleemofynam 40 Nummatas terre in Walfingham, gue 
fuit Archetel S Brinig fratris ejus de Jocca Wihotune, libere, 
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163. 


quite & honorifice abfque omni fervitio B omni confuetudine. 
Spelman. 

Summus, A piece of money or coin among the Ro- 
mans; and it isa penny according to Matt. Wefim. Jub 
Ann. 1095. 

Iun, (zonna) A confecrated virgin or woman who 
by vow hath bound herfelf to a fingle and chaite life, in 
fome place or company of other women, feparated from 
the world, and devoted to the fervice of God by prayer, 








Rep. 38. 2 Lev. 
461. : i 

JMulance, (nocumentum, from the Fr. nuire, i. e. noci 
Particularly fo called, is where one makes any encroa 
ment on the King’s lands, or the highways, com 
rivers, ce. 2 Inf. 272. If a man doth any thing upon 
his own Bt to the particular dagar of his- neigh- 


2 Jones go. Black, Com. 








falting, and fuch like holy exercifes: it is an Egyptian 
word, as we are told by St. Hierome. 

§SMuncius, A nuncio, or meflenger, fervant, Ec. 
the Pope’s nuncio is legatus pontificis. 


Muncupative Will, (Tefamentum Nuncupatum) Is a 
will by word of mouth ; it is a verbal declaration of the 
teftator’s mind before a fuficient number of witnefles ; 
which being reduced into writing either before or after the 
death of the teftator, is good to difpofe of his perfonal 
Before 
the 29 Car. 2. c. 3. it was neceffary not only to put a 
, but to prove it likewife by 
witneffes in the fpiritual DiE and to have it under the 
feal of the ordinary ; until which it hath been decreed 
in equity, that fuch will was not pleadable againft an ad- 
And-by that ftatute, 
no nuncupative will fhall be good, wherein the eftate be- 
queathed exceeds 30/. unlefs proved by s¢hree witneffes 
who were prefent at the making thereof, and bid by the tef- 
tator to bear witnefs; nor except it be made in the time of 
the lat ficknefs of he deceafed, and in his houfe, or 
where he hath been refident for ten days before, unlefs 
and no evidence fhall 
be received to prove fuch will, after fix months after 
{peaking of the teftamentary words; if the fame or the 
fubftance of it, be not committed tojwriting within fix days 
after the making. Nor fhall any probate of fuch nuncu- 
pative will pafs the feals till fourteen days after the death 
of the teftator; and until procefs hath iffued to call in the 
widow or next of kin to the deceafed, to conteft it, if they 
And by the fame aé, no 


eftate, but not his lands. 2 Nel- Abr. 1191. 


nuncupative will in writing 


miniftrator. 1 Chanc. Rep. 122. 


furprized with ficknefs from home : 


think fit. 29 Car, 2. ¢. 3. 
will in writing concerning perfonal eftate, fhall be re- 


pealed by any words or will by word of mouth, except 


the fame be put into writing in the life-time of the tefta- 
tor, and read to and approved of by him, and proved to 
be fo done by three witneffes, &c. 
allowed to be good witneffes upon trials at law, fhall be 
good witnefles to prove any nuncupative will, by Stat. 4 
Ann, c. 16. f-14. See Black. Com. 2 V. 500. 

Super obiit, Is a writ that lies for a fifter and coheir, 
deforced by her coparcener of lands or tenements, where- 
of their father, brother, or any other common anceftor, 
died feifed of an eftate in fee-fimple; for if one fifter de- 
force another of land held in fee-tail, her fifter and co- 
heir fhall have a formedon againft her, €c. and not a nuper 
obiit ; and where the anceftor being once feifed, died not 
feifed of the pofleffion, but the reverfion, in fuch a cafe a 
writ of rationabili parte lies. Reg. Orig. 226. F.N. B. 
197. Terms de Ley. If one coparcener be deforced 
by another, and a ftranger, fhe fhall have a nuper obiit 
againft her coparcener: and if two coparceners after the 
death of their anceftor enter and deforce a third fifter, and 
afterwards they make partition betwixt them, and then 
one of the two aliens her part to a ftranger in fee ; yet the 
third fhall have the writ zuper obiit againft her two fifters, 
notwithftanding that alienation, and fhall recover the third 

art of what the coparcener who did not aliene was feifed, 

c. And may fue an affife of mordanceffor, or writ of 
aiel, as the cafe is, in the name of the other coparcener, 
to recover her third part in the hands of the ftranger. 
New Nat. Br. 437, 438. A nuper obiit ought to be 
brought by that coparcener who is deforced, againft all 
the other coparceners ; and altho’ fome of them have no- 
thing in the tenancy. Jéid. And this writ lieth between 
fifters of the half blood ; and likewife between coheirs in 

gavelkind, as well as between women parceners, &c. But 
qu. if an ejectment will not anfwer the purpofe? 

Wurture, Guardian for. There are guardians to in- 
fants, for nurture, which are, of courfe, the father or 
mother, till the infant attains the age of fourteen years ; 
and in default of father or mother, the ordinary ufually 
affigns fome proper perfon. Co. Lit. 88, Moor 738. 3 
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All witneffes who are’ 









































fame. F. N. 2. 18 3s 
Nufances are publick and common, or jive a 
mon nufance is defined to be an offence againft the public 
either by doing a thing which tends to the anno 
of all the King’s fubje&ts, and is common againft sig 
by negle&ting t to do any thing which the common g 
quires. 2 Roll. Abr. 83. And annoyances in highw Ww 
as where a gate, hedge, é&c. or ditches are made th 
of bridges and publick rivers, diforderly alehoufes, bay 
houfes, gaming-houfes, ftages for rope-dancers, mou 
banks, &Fc. brewing-houfes erected in places not ci 
nient; cottages with inmates; common {eolds, 
droppers, &Jc. are generally common nufances. — 
406. ee 
If aman ftops up the light of another’s houfe 
fo near to and hanging over mine, that the r 
falleth from his houfe, falls upon mine; the tur 
diverting water, running toa man’s houfe, mill, : 
&c. or itopping up a way, leading from ‘houfes t 
fuffering the next houfe to decay to the dama; 
houfe; and fetting up or making a houfe of off lime 
pit, dye-houfe, tan-houfe or butcher’s fhop, d 
ufing them fo near my houfe, that the fmell anno 
or is infectious ; or if they hurt my lands or trees, o t 
corruption of the water of lime-pits fpoils my water 
deftroys fifh in a river, c. Thefe are in general 
nufances, 3 Inft. 231. 9 Rep. 54. 5 Re 
Roll. Abr. 88. 2 Roll. 140. 1 Danv. Abr. 
For a common zufance, indictment lies at 
the King; and the party fhall be fined and im ifone 
&¥¢. No a&ion lieth in this cafe, becaufe if one 
might have an action, all men may have Ai 


Ge. 5 Rep. 73- Inf. 56. 
aétion may not be brought for a common ‘nufance, | 
indi&ment or prefentment; yet where the inhabitat 
a town had by cuflom a watering place for their 
which was ftopped by another, it has been held, 
inhabitant might have an action againft him, 
they would be without remedy ; becaufe fuch a 
is not common to all the King’s fubjeéts, and p 
in the leet, or to be redrefied by prefentment | 
ment in the quarter-feflions, 5 Rep. 73. | 

And if any one perfon hath more particular a 
a common nufance than another ; as if by reafo 
dug in a highway, a man for whofe life I h 
drowned ; or my fervant falling into it recei 
whereby I lofe his fervice, Ec. for this fp 
which is not common to other perfons, ad 
Rep. 73- 4 Rep. 18. Cro. Car. 446, 
4 Bult. 344. 

For private nufances, action on the cafe lie 
of nufance by the party grieved ; and on a 
private nufance, if the plaintiff hath a verdi 
cover damages for the injury fullained. 1 R 
1 Vent. 208. 

There is a difference between an ofif for 
and .an ađion on the cafe; for the firit is to abate t 
fance, but the laft is not to abate it, but to 
mages: therefore if the nufance be removed, 
is intitled to his damages which accrued b 
tho’ it is laid with a continuando for alonger ti 
plaintiff can prove, he fhall have damages for wl 
can prove, before the nufance was removed. 2J 

A man may have an aétion for a nufance, 
abate or demolifh the fame; but if he deftroy 
himfelf, before he bring his aétion, he may not 
have an action for the wrong, nor recover any dam: 
g Rep. 55. F.N, B. 185. 2 Roll. Abr. 74 
for the party’s right of action attached before re 


i 





< 


‘ 










` their removal. 
And it has been adjudged, that every perfon may re- | 


3 Salk, 248. Neither the King, nor lord of a manor, 


may licence any man to make or commit a zwu/ance. 
Roll. 
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- It is faid both of a common and private nufance, that 
they may be abated or removed by thofe who are pre- 
judiced by them ; and they need not ftay to profecute for 
2 Lill. Aor. 244. Wood's Inf. 443. 


move a nufance; and that the cutting a gate fet racrofs 
an highway is lawful. Cro. Car. 184, 185. Alfo if a 
houfe be on the highway, or a houfe hang over the ground 
of another, they may be pulled down; but no man can 
Jufify the doing more damage than is neceffary, or removing 
the materials farther than requifite, 1 Hawk. 199. 

A man builds a houfe fo near mine that it is a nu- 
fance ; I may enter and pull it down ; and aman inditted 
for a riot in fuch a cafe had only a {mall fine fet on him. 
2 Salk. 459. Where two houfes, one whereof is a nu- 
fance to the other, come both into one and the fame 
hand, the wrong is purged. See Hob. 131. If a fhip 
be funk in a port or haven, and it is not removed by the 
owner, he may be indiéted for it as a common nufance, 
becaufe it is prejudicial to the commonwealth in hindering 

- navigation and trade. 2 Lill. 244. 

Indictment lies for laying logs, &c. in the flream of 
a publick navigable river: it is a common nufance to 
divert part ofa publick navigable river whereby the current 
is weakened, and made unable to carry veffels of the fame 
burden it could before: And if a river be ftopped to the nu- 
Jance of the country, and none appear bound by prefcrip- 
tion to cleanfe it; thofe who have the pifcary, and the 
neighbouring towns that have a common paflage and eafe- 
ment therein, may be compelled to do the fame. 1 
Hawk. P. C. 198, 199, 200. 

“It isa common zu/ance indi&able, to divide a houfe in 
a town for poor peop!e toinhabitin, by reafon whereof it 
-will be more dangerous in the time of ficknefs and infec- 
tion of the plague. 2 Roll, Abr. 139. A common play- 
houfe, if it draws together fuch numbers of coaches and 
or as incommode and difturb the neighbourhood, may 

e a nufance; but thefe places are not naturally nu/ances, 
but become fo by accident. 1 Roll. Rep. 109. 1 Hawk. 
191. 

A prohibitory writ was iflued out of B. R. againk 
Betterton and other actors, for erecting a new play-houfe 
in Little Lincoln’s Inn Fields, reciting that it was a xufance 
to the neighbourhood ; and they not obeying the writ, 

an attachment was granted againft them: but it was ob- 
jected that an attachment could not be iffued, and that 
the moft proper method was to proceed by indictment, 
and then the jury would confider whether it were a 2u/ance 
or not; and this was the better opinion, 5 Mod. 142. 
2 Nelf. Abr. 1192. 
- One Hall having begun to build a booth near Charing- 
 Crofs for rope-dancing, which drew together many idle 
people, was ordered by the Lord Chief Juftice not to pro- 
ceed ; he ‘proceeded notwithftanding, affirming that he 

_ had the King’s warrant and promife to bear him harm- 
lef; but being required to give a recognifance of 300 /. 

_ that he would not go on with the building, and he re- 


AN fufing, he was committed, and a record was made of this 


nufance, as upon the judge’s own view, and a writ iffued 
to the theriff of Middlefex to proftrate it. 1 Ventr. 169. 
1 Med, 96. 
= Ereéting a dove-cote is not a common xu/ance ; tho’ ac- 
tion of the cafe will lie at the fuit of the lord of the manor 
_ for ere&ting it without his licence. 1 Hawk.199. Itwas 
antiently held, that if a man ereéted a dove-cote, he was 
" punifhable at the lect : but it has been fince adjudged not 
_ to be punifhable in the leet as a common zufance, but 
_ that the lord for this particular xw/ance fhould have an ac- 
tion on the cafe, or an affife of mufance; as he may for 


_ building an houfe to the nu/ance of his mill. 5 Rep. 104. 


I 
ll. Abr. 138. 

__A brewhoufe erected in fuch an inconvenient place, 
wherein the bufinefs cannot be carried on without incom- 
moding the neighbourhood ; may be indiéted as a com- 
mon nufance; and fo in the like cafe may a glafs-hoafe, 
&e. 1 Hawk. 199. Where there hath been an ancient 
brewhoufe time out of mind, altho’ in Fieet-ffreet, EFc, 
this is not any zu/ance, becaufe it fhall be fuppofed to be 
when there were no buildings near: tho’ if a 


| brewhoufe fhould be now built in any of the high ftreets 

of London, or trading places, it will be a mu/ance, and ac- 

| tion on the cafe lies for whomfoever receives any damage 

| thereby ; and accordingly in an aétion brought againtt 

a brewer in the laft cafe, where a perfon’s goods were in- 

| jured in his fhop, the jury gave the plaintiff for two ° 
| years damages, fixty pounds, 2 Lill, Abr. 246. Palm, 

536. 

A plaintiff was poflefled of an houfe wherein he dwel- 
led, and the defendant built a brewhoufe, fc. in which 
he burnt coal fo near the houfe, that by the ftink and 
{moak he could not dwell there without danger of his 
health; and it was adjudged that the action lay, tho’ a 
brewhoufe is neceffary, and fo is burning coal in it. 
Hutton 135. If a perfon melt lead fo near the clofe of 
another, that it injures his grafs there, whereby cat- 
tle are loft; notwithftanding this is a lawful trade, and 
| for the benefit of the nation, action lies againft him; for 
he ought to ufe his trade in walte places, fo as no damage 
may happen to the proprietors of the land adjoiniug. 2 
Roll. Abr. 140. 

Building a fmith’s forge near a man’s houfe, and 
making a noife with hammers, fo that he could not fleep, 
was held a xufance, for which action lies; altho’ the {mith 
pleaded that he and his fervants worked at feafonable’ 
times; that he had been a d/ack/mith, and ufed the trade 
above twenty years in that place, and fet up his forge 
in an old room, &c. For tho’ a /mith is a neceflary 
trade, and fois a lime-burner, and.a hog-merchant; yet 
thefe trades muft be ufed not to be injurious to the neigh- 
bours. 1 Lutw. 69. 

But if a {choolmafter keeps a {chool fo near the ftudy of 
a lawyer by profeffion, that it is a difturbance to him; 
this is not a nufance for which action may be brought. 
Wood's Inf. 538. An inn-keeper brought an action on 
the cafe againit a perfon for erecting a tallow furnace, and 
melting ftinking tallow fo near his houfe that it annoyed his 
guefts, and his family became unhealthy; and adjudged 
that the action lay. Cro. Car. 367. So where a perfon 
kept a hogfty near a man’s parlour, whereby he loft the 
benefit of it. 2 Roll. Abr. 140. ` 

Yet ’tis faid to be no nufance to a neighbourhood, for 
a butcher, or chandler, to fet up their trades in houfes 
amongft them: but it may be by fuch tradefmen, laying 
ftinking heaps at their doors ; in other cafes the neceffity 
of the thing shall difpenfe with the noifomnefs of it. 
Pafch. 5 Fa:.1. B. R. If a man have a {pout falling 
down from his houfe, and another perfon erect any thing 
aboveit, that the water cannot fall as it did, butis forced 
into the houfe of the plaintiff, and rots the timber; it is a 
nufance actionable. 18 E.3. 2 Roll. Abr. 140. And 
in trefpafs for a nufance, in caufing ftinking water in the . 
defendant’s yard to run to the walls of the plaintiff’s 
houfe, and piercing them fo that it ran into his cellar, 
&Je. judgment was given for the plaintiff. Hard, 60. 

An aéttion lies for hindring the wholefome air, and alfo 
for corrupting the air. 9g Rep. 58. And none fhall caft 
any garbage, dung, or filth into ditches, waters, or other 
places, within or near any city or town, on pain of pu- 
nifhment by the Lord Chancellor at difcretion, as a nu- 

Jance. Stat.12 R. 2.¢.13. Sed qu. if this is not obfa- 
lete and illegal ? 

The continuation of a nu/ance is, as it were, a new nu- 
Jance: Where a nufance is erected in the time of the devi- 
for, and continued afterwards by the devifee, it is as the 
new erecting of fuch a nuance. 2 Leon. 129. Cro. Car. 
231. If one hath freehold land adjoining to the high- 
way, and he incroach part of the way, and lay lands to 
it; and then dying it comes to his heir, if he continues it, 
tho’ he do nothing elfe, he may be indicted for the conti- 
nuance of the nufance. Roll. Abr.137. Aman erecis a 
nufance, and then lets it; the continuance by the leffee 
has been held a mu/ance, and that action lies againft him. 
Cro. Fac. 373. Moor 353. But it is faid in another cafe 
of this nature, that admitting the plaintiff might have an 
affife of nufance againft the builder, the leffor, he cannot 
have an attion againft his leffee, becaufe it would be 
wafte in him to pull it down; but the plaintiff may abate 
the xu/ance {tanding on his own ground; yet where the thing 
done is a xu/ance per intervalla, as a pipe or gutter, action 

dies 








lies againft the leffee, becaufe every running is a fre efh | 
kafance; and if a man have a way over the ground ofano- | 
ther, and fuch other ftops that way, and ther demifes the 
ground, an action lies againft the leffee for continuing 
this nufance. 1 Mod. 54. 3 Salk. 248. 

If a perfon afligns his leafe with a xxz/ance, a&tion lies 
againft him for continuing it, decau/e the leafe was trans- 
Perred with the original wrong, and his affignment confirms 
the continuance; befides he hath arent as confideration for 
the continuance, therefore he ought to anfwer the damages 
occafioned by it. 2 Salk. 460. 2 Cro. 272, 555. Ifa 
nufanceis levied in an houfe, Wc. to the prejudice of ano- 
ther, and then the houfe is aliened; aétion of the cafe 
lies againft him that levied it, and alfo againit the alienee 
for continuing it, by ftat. 13 Ed. 1. c 24. 

If afair or market be fet up to the xu/ance of another, 
the party grieved may have his writ or action. F. N. B. 
187. 2 Saund. 173. Lutw. 69, 91. And no fpecial 
nufance need be afligned, when a matter appears to the 
court to be a nufance. g Rep. 54. A nufancein achurch- 
yard, is properly of ecclefiaftical cognifance. Carthew 
152. If aman ftraiten away only, and do not ftop it up, 
action of the cafe lieth, not affe of nufance. 33 H. 

c. 26. But for ftopping fuch way belonging to a free- 
hold tenement, an affife will lie ; and where one may have 
affife of nufance for an injury to his way, there he fhall 
not have action of trefpafs. 19 H.6. 29. 2 Shep. Abr. 

68. 

z When a man hath but aterm of years in a houfe or 

. lands, and not a freehold, he fhall not have an afie of 
nufance ; but-aétion upon the cafe. New Nat. Br, 10. 
Writs of nufance, called vicontiel, are to be made at the 
election of the plaintiff, determinable before the juttices 
of either bench, or the juitices of affife of the county, 
being in nature of affifes, &c. 6 R. 2. c. 3. Making 
great noifes in the night; a wu/anceindittable. 1 Strange 
704. Keeping gunpowder in great quantities a nu/ance. 
2 Strange 1167. See Highway. 

Tho’ in the preceding head, an affife of nufance is often 
mentioned, yet that’ mode of proceeding is now grown 
obfolete. The method is, -if it is a nu/fance to ‘many to in- 
di&, if any individual fuftains a peculiar injury, an ac- 
tion on the cafe lies, to recover an adequate fatisfaction in 
damages. 

For more learning on this fubje@, fee 16 Vin. Abr. tit. 
Nufance. 

SQutmegs, (Nuces mufcate) Is a {pice well known to 
all, mentioned among fpices ‘that afe to be garbled. 1 
Fad 1 Tog. 

Sutrimentunt, Nourifiment, particularly applied to 
breed of catile. Quilibet cuftumarius. domine non debet 
wvendere equum mafculum neque bovem de proprio nutrimento 
Juo. Paroch. Antiq. 401. 

yas, (Nidarius accipiter) A hawk or bird of prey. 
Litt. Dig. 





oO. 


Is an adverb of calling; or interje&tion of forrow : 
ae, O 9 And the feven Antiphones, or alternate hymn of 
feven verfes, €Fc. fung by the choir in the time of Advent 
was called O, from beginning with fuch exclamation. In 
the ftatutes of St, Pauls church in London, there is one 
pe he De faciendo O. Liber. Statut. MS. f. 86. 

Dath, (Sax. Eorh, Lat. Furamentum) Ts an affirmation 
or denial of any thing, before one or more perfons who 
have authority to adminifter the fame; for the difcovery 
and advancement of truth and right, calling Ged to wit- 
nefs, that the teftimony is true; thereforeit is termed Sa- 
¢ramentum, a holy band or tie: it is called a corporal oath, 
becaufe the witnefs when he {wears lays his right-hand on 
the Holy Evangelifts, or New Teftament. 3 Inf. 165.. 

There are feveral forts of oaths in our law, wig. Jura- 
mentum promiffionis, where oath is made either to do, or 
not to do, "uch a thing. Juramentum purgationis, when 
a perfon is charged with any matter by bill in Chancery, 
&c. Furamentum probationis, where any one is produced as 
a witnefs, to prove, or difprove a'thing: And Furamentum 


| did believe, that a man could not be fo ic 
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Ox f 
‘iviationis, when any perfons are fworn to try 
2 Nel. 1131. ii 

All caths mut be lawful; allowed by 
law, or fome ftatute ; if they are adminil 
in a private capacity, or not duly authorized 
ram, non judice, and void 5 and thofe adminiltri : 
guilty of a high contempt, for doing it without war 
law, and punihable by fine and imprifonment, ~ 
165. -4 Inf. 278. 2 Roll. Abr. 257. 

One who was to teftify on behalf of a. felo 
fon indicted of treafon, or other capital offen 
indiétmept at the King’s fuit, could not formerl 
mined on his sath fur the prifoner againgt the Kin 
he might be examined without cath : but by 
witnefies on behalf of the prifoner upon indictr 
to be fworn to depofe the truth in fuch manner a 
for the King; and if convicted of wilful perju 
fuffer the punifhment inflicted for fuch offences, 
c.g. And the evidence for the defendant in 
whether capital or not, or on. indiétment_ 
for a mifdemeanor, was to be on cath be 
2 Hawk. P. C. 434. j 

A perfon who is to ie a witnefs ina canfe 
two oaths given him, one to fpeak the trath to! 
as the court fhall afk him concerning himfelf 
things which are not evidence in the caufe; th 
give teftimony in the caufe in which he is pro 
witnefs : the former is called the oath upon 
Pafch. 23 Car. B. R. 

If cath be made againft oath in a caufe, iti 
quet to the court which oath is true ; and in 
court will take that cath to be true, which i: 
verdi&, judgment, &c. as it tends to thees 
juftice. 2 Lill, Abr. 247. And the court wi 
lieve the cath of the plaintiff, than the oat 
fendant, if there be oath againk oath ; ufe 
pofed that the plaintif hath wrong do 
forced to fly to the law to maintain his ri 

A voluntary cath, by confent and a 
parties, is lawful as well as a compulfory 
fuch cafe, if it is to doa fpiritual thing, ar 
fail, he is fuable in the ecclefiaftical cour 
fidei; if to dqa temporal thing, and he fail tl 
may be punifhedin B. R. Adjudged on afu 
if the defendant would make cath before fuch 
plaintiff promifed, &c. Cro. Car. 486 

By the Common law, officers of jatti 
take an cath for the due execution of ju 
Car. 1. B. R. .Tho? if promiffory oat 
bein they are not punithed as perjuries, , lik 
breach of affertory caths'; but their offen 
punifhed with a fevere fine, ec. Wood's 
ciently at the end of a legal cath, was 
God at his holy dome, i. e. judgments 















































God to witnefs any thing which was not true 
any one fhould be perjured, he muft contin 
that God would be the revenger: And th 
purgations of criminals, by their own oaths, 
offences by the caths.of others, were a 
lib, 2.6. Leg. H. 1. c. 64. 

Daths to the Government... By Magna 
of the King,. the bifhops, ; the King’s co 
mayo, bailiffs, E&F. were appointed, 


cery and the curfitors, were ordained by. a 
and fee 14 E. 3. fv 1s 6 5. ae 
required to take the oaths of fupremacy, | 
men not. taking the.oaths, on their re fala P 
into B. R. Fc. incur a premunire, 1 L 
ficers and ecclefiaftical perfons, members 
lawyers, ce. are to take the oath of 
liable to penalties and difabilities. 7 7 
fons fhall take the caths, and receive 1 
qualify them to bear any office of ma; 
tions. 13 Car. 2. ¢. 4. And officer: 
and militia are required to take the oaths 
6. “All perfons that bear any Neri 
or receive any falary, &c, from th 

oaths of allegiance and (premacy + an 





OBE 


paid, efteemed a duty, and put in charge to the theriff, 
Philips of Purveyance. In the Exchequer it fignifies old 
debts, brought as it were together from precedent years, 


and put on the prefent herif’s charge. Prag, Excheg. 
78 


are difabled, &c. 25 Car.2. ¢.2. By the r W. & 
1. Sef: 1. c. 6. the corondtion oath was altered and regu- 
fated ; and the oaths of allegiance and fupremacy abro- 
“gated, and others appointed to be taken and enforced, on 
„pain of difability, & a by 1 W. & M. c. 8. and7 & 8 
V, 3. c- 27. All that bear offices in the government, 
peers and members of the Houfe of Commons, ecclefiaiti- 
‘cal perions, members of colleges, {chool-maiters, preach- 
ers, ferjeants at law, counfellors, attornies, folicitors, 
advocates, prottors, &c. are enjoined to take the oaths 
of allegiance, fupremacy and abjuration ; and perfons ne- 
glecting or refuling, are declared incapable to execute 
their offices and employments, difabled to fue in law or 
“equity, to be guardian, executor, ‘7c. or to receive any 
Anon deed of gift, to be in. any office, &e. and to 
orfeit 500/. This extends not to conitables, and other 
parith oiiicers, nor to bailiffs of manors, &e. 13 W. 3. 
o. 6. The Stat. 1 Ann. ce 22. obliges the receiving 
the abjuration cath, with alterations: And by 4 Aan. c. 
}. the cath of abjuration is fettled after the death of Queen 
Anne, without iffue. Alfo the cath of abjuration, with 
further alterations relating to the Protefant Succeffion, is 
required to be taken by the t Geo. 1. c. 13. And by a 
Jate flatute, all perfons are to take the oaths to 
overnment, or regifter their eftates, on pain of 
forfeiture, ĉc. g Geo. 1. c. 24. There are almott every 
other feflions ats made for indemnifying perfons, who 
have omitted to qualify themfelves for offices and promo- 
= tions within the time limited by law, and for allowing 
further time for that purpofe. See Papi/ts. 
ear gm maintaining an oath to be unlawful, are punifh- | of the dead, it was ufual for the furviving friends to offer 
X able by fine and imprifonment, &c. Svat. 13 EF 14 Car. | liberally at the altar for the pious ufe of the priet, and 
| 2. Two juttices of peace have power to tender the oaths | the good efate of the foul deceafed, being called the Soul 
SS ufpected perfons ; and if they refufe them, itis to be | Seat: In North Wales this ufage {till prevails, where at 
certified to the next quarter-feffions, and from thence into | the rails of the communion table in churches, is a tablet 
„ and the offenders fhall be adjudged Popifh recu- | conveniently fixed, to receive the money offered at fune- 
convict, and forfeit lands, goods, c. but it hath | 1als according to the quality of the deceafed; which has 
en held that a perfon cannot be faid to refufe the oaths | been obferved to be a providential augmentation to 
inlefs they are read or offered to be read to him. Oaths | fome of thofe poor churches. Kennet’sGiof. At firft the 
a be taken in the very words exprefled in the atts, | church had no other revenues befide thefe oblations, till in 
and cannot be qualified; yet ufing the words iz con- | the fourth century it was enriched with lands and other 
ce, inftead of my conf{cience, or Sea of Rome, inftead | poffeffions, Blount. Oblations, &c. are in the nature 
e of Rome, is not material. 1 Bulf#, 197. See Black. | of tithes, and may be fued for in the ecclefiaftical courts, 
Com. 1 V. 368. 4 V. 115, 116, 123. and it is faid are included in the act 7 & 8 W. 3. for re- 
Datmeat. Selling corrupt oatmeal, is punifhable by | covery of {mall tithes under 40 s. by, the determination 
atute: It fhall be forfeited for the fecond offence,|of juftices of peace, ĉc. Count. Parf. Compan. 1375 
_ Seesi Ed. 1. Pult. Kalend. Stat. 323. I 
_Mbedientia, In the Canon Jaw is ufed for an office, or 























































Dblations, (oblationes) Are thus defined in the Canon 
law: Dicuntur, quecunque a piis fidelibujque Chriftianis of- 
feruntur Deo & Ecclefiæ; five res folide five mobiles fint. 
Spelm. de Concil. tom. 1. p. 393. The word is often men- 
tioned in our law books and formerly there were feveral 
forts of oblations, viz. oblationes altaris, which the prieft 
had for faying mafs; oblationes defunttorum, which were 
given by the lait wills and teitaments of perfons dying to 
the church; oblationes mortuorum, or funerales, given at 
burials; oblationes penilentium, which were given by per- 
fons penitent; and oblationes pentecoftales, Sc, The chief 
or principal feafts for the oblations of the altar, were All 
Saints, Chrifimas, Candlemas and 'Eaffer, which were cal- 
led Oblationes quatuor principales; and of the cuftomary 
offerings from. the parifhioners to the parifh-prieft, fo- 
lemnly laid on the alar, the mafs or facrament offerings 
were ufually three-pence at Chrif?mas, two-penceat Laffer, 
and a penny at the two other principal, feaits : Under this 
title of eblations were comprehended all the accuftomed 
dues for /acramentalia or chriftian offices; and alfo the 
little fums paid for faying mafles and prayers for the de- 
ceafed. Kennet’s Gloff. Odlationes funerales were often 
the beft horfe of the defunct, delivered at the church gate 
or grave to the priet of the parih; to which old cuftom 
we owe the original of mortuaries, &c. And at the burial 
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38. 

Dbligation, (obligatio) Is a bond, containing a penalty, 
with a condition annexed for payment of money, perfor- 
mance of covenants, or the like: it differs from a bill, 
which is generally without a penalty or condition, tho’ a bill 
may be obligatory. Co. Litt. 172. And obligations may 
be by matter of record: as ftatutes and recognizances, 
to which there are fometimes added defeafances, like the 
condition of an obligation: but when the obligation is 
fimple, or fingle, without any defeafance or condition, it 
is moft properly called fo. 2 Shep. Abr. 475. Simony or 
ufury againft the ftatutes, is pleadable in avoidance of ob- 
ligations, Sc. See Bond. See alfo Stat. 38 Ed. 3. ft. 1. 
2 4. 4 Ann. c. 16. fe. 12,13. 2 Geo. 2. Cs 25. fea. 3- 
and as tothe King 13 R. 2. f. 1. c. 14. 33 H. 8. c. 39. 
La. 50, &c. and Tab. to Stat, tit. Debts to and from the 
King. See farther as to Obligations. 16 Vin. Abr. and 
3 New Abr. tit. Obligation; and fee Condition. 

Modligoz, Is he who enters into an obligation, and 
obligee the perfon to whom it is entred into. 

Before the coming in of the Normans, writings obliga- 
tory were made firm with golden croffés, or other {mall figns 
or marks. But the Normans began the making fuch bills 
and obligations with a print or feal in wax, impreffed with 
every one’s fpecial fignet, attefted by thrée or four witneffes. 
In former time many houfes and lands thereto paffed by 
grant and bargain, without fcript, charter or deed, only 
with the landlord’s {word or helmet, with his horn or cup; 
and many tenements were demifed with a {pur or curry- 
comb, with a bow, or with an arrow. Cowell. See 
Wang. 

Dbolata terre, Is according to fome accounts, half an 
acre of land; but others hold it to be only half a perch. 
Spelm. Gloi . 

"TZ Dbbentions, 


ral acceptation of this word it extended to whatever 
joined the monks by the abbot ; and in a more re- 
fenfe to the cells or farms which belonged to the 
which the monks were fent, vi ejufdem obedientia, 
look after the farms, or to colleé the rents, &'c. 


wants Matt. Parif. Ann, 1213. i 
Mbit, (Lat.) Signifies a funeral folemnity or office for 
dead, moft commonly performed when the corpfe 
the church uninterred: Alfo the anniver/ar'y office. 
2 Cro, 51. Dyer 313. ‘The anniverfary of any perion’s 
h was called the oġżż; and to obferve fuch day with 
rs and alms, or other commemoration, was the keep- 
g of thevd:it: In religious houfes they had a regifter, 
erein they entered the obits or obitual days of their foun- 
and benefactors, which was thence termed the odjitua- 
The tenure of obit or chantry lands is taken away and 
by x £4. 6. c.14.and 15 Car.2. c 9. 
Dbjurgatrices, Are {colds or unquiet women, punifh- 
vith the cucking-/tool. MS. LL. Lib. Burg. Ville de 
mery temp. Hen. 2. See Ca/figatory, and Duck- 


ol. 

lata gifts or offerings made to the King by any-of 
bjeéts, which in the rcigns of King John and K. 
« were fo carefully heeded, that they were entered 
he Fine Rolls under the title of Oblata; and if not 
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Dbventions, (obventiones) Are offerings or tithes; 
and oblations, obwentions and offerings are generally the 
fame thing, tho’ obvention has been etteemed the moft com- 
prehenfive. The profits of the churches in London were 
formerly the oblations and obventions; for which a remedy 
is given by law: but the tithes and profits arifing to the 
London clergy are now fettled and appointed by att of par- 
liament. Count. Parf. Compan. 138. Rents and revenues 
ee fpiritual livings are called obventions. 12 Car. 2. c. 
Margeria Comitifla de Warwick Univerfis Sane 
He: Ecclefie fliis, (Sc. dedi omnes obventiones tam in 
decimis majoribus © E&F. minoribus, quam in aliis rebus de ajf- 
Jartis de W. €F decimam pannagii, Sc. MS. penes Will.. 
Dugdale, Mil. See Oblations 

Meccafio, Is taken for a tribute which the lord impofed 
on his vaffals or tenants; propter occafiones bellorum vel 
aliarum neceffitatum. Fleta, lib. 1. c. 24. 

Decafionari, Signifies to be charged or loaded with pay- 
ments, or occajional penalties. Non propter hoc occafionen- 





tur coram domino rege SF jufficiariis. Stat. Ed. 2 Anno 
21. Soin Fleta, Ita quod ipfi vigilatores non occalionen- 
tur. Lib. 1. cap. 24. pars 7. 


Decationes, Are afarts, whereof Manwood {peaks at 
large ; the word is derived ab occando, i.e. harrowing or 
breaking clods. See Spelman’s Gloffary, verbo Effartum. 
Effarta vulgo dicuntur que apud Ifidorum occationes nuncu- 
pantur. Lib. Niger Scacc, par. 1. cap. 13, 

Occupant, (occupans) Is he who frit gets poffeffion of a 
thing. An ifland in the fea, precious Rones on the fea 
fhore, and treafure difcovered in a ground that has no 
particular owner, by the laws of nations belong to him 
who finds them, and gets the firlt occupation of them. 
Treat. Laws 342. See Literary Property, and Black. Com. 
Wel a3 30295 42 Os eA OOS 

The law of occupancy is founded upon the law of na- 
ture, viz. ‘Quod terra manens vacua occupanti conceditur. 
Soas, upon the firt coming of the inhabitants to a new 
country, he who firft enters upon fuch part of it, and ma- 
nures it, gains the property (as is now ufed in Cornwall, 
ĉc. by the laws of the Svannaries, under certain regula- 
tions, for which fee the Stannary laws); fo that it is the 
a&ual poflefion and manurance of the land, which was the 
Sirf cauje of occupancy, and coniequently is to be gained 
by actual entry. Sid. 347. Gearyv. Bearcroft. 

Where a man finds a piece of land which no other 
poffeffes or hath title unto, and enters upon the fame, this 
gains a property, and a title by occupancy: but this man- 
ner of gaining property of lands has long fince been of no 
ufe.in England; for lands now poffeffed without any title 
are in the crown, and not in him who firft enters. Jézd. 218. 
Tho’ an eftate for another’s life, by our ancient laws, may 
be gotten by occupancy: As for example; 4. having lands 
granted to him for the life of B. dieth without making 
any cflate of it; in this cafe, whoever fir/ enters into the 
land after the death of 4. getteth the property for the re- 
mainder of the eftate granted to 4. for the life of B. For 
to the heir of 4. it cannot go, not being an eftate of in- 
~ heritance, but only an efate for another man’s life; 
which is not defcendi bleto the heir, unle/s he be Jpecially 
named in the grant: And the executors of A. cannot have 
it, as it is not an eftate teltamentary, that it fhould go to 
the executor as goods and chattels; fo that in truth no 
man can intitle himfelf unto thofe lands: therefore the 
law prefers him who firlt enters, and he is called occupans, 
and fhall hold the jand during the life of B. paying the 
rent, and performing the covenants, Sc. Bac. Elem. 1. And 
not only if tenant pur terme d’auter vie dies, living cofuy 
que vie; but if tenant for his own life grant over his eitate 
to another, and the grantee dies before him, there thall 
be an occupant. Co, Lit. 41, 388. Amancannot be an 
occupant but of a void poffeflion ; and it is not every pof- 
fefion of a perfon entering that can make an occupancy, 
for it muft be Juch as will maintain trefpa/s without farther 
entry. Vaugh. 191,192. Carter 65. 2 Keb. 250, There 
can be no occupancy “by any perfon of what another hath 
a prefent right to poffefs: Occupancy by law mult be of 
things which have natural exiftence, as of land, &¥c. and 
not of rents, 
which lie in grant, and are incorporeal rights and eftates ; 
and there cannot be an occupant of a copyhold eftate, 


advowfons, fairs, markets, tithes, &c.,}° 
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Vaugh. 190. Mod. ca. 66. Abt occupancy © ] 
our law now feldom happens ; leafes and grant 
nerally made to the leflees or grantees, and 
during the life of. cefuy gue vie, whereby the 
remainder of the. term defcend to the heir, 
Inji. 216. By itatute, any eftate per auter vie fh 
vifeable by will in writing; and if no devile 
made, but the heir become {pecial occupant, 

fets in his hands by defcent to pay debts 5 ar 


















































that an heir, executor, ec. fhall be charge 
tute with payment of debts only, not legaci 
viled particularly out of the eftate; and an í 
vie of an inteftate, is not dilteibitablech 
B.R. 2 Salk. 464. y 
The true ground of occupancy is, thag 
trials of titles were by real actions, therefor 
the freehold was one, to whom the law had 
gard. The ancient law, for many refp 
low leafes for above 40 years, till 21 He, 
another thing was, there was reafon too, 
who had right paramount, might know hov 
ation, but that the lord might know h 
his fervices (which were confiderable thing 
cught to know who was his tenant, t 
provided there fhould bea perfon on whom he 
per Bridgman Ch. J. Cart. 6g. in the 
Bearcroft. f 3 
The fubje& and objeét of the occup 
things as are capable of occupancy, and no 
at all; into which he neither doth, nor 
the law cafts the freehold ivimediately u 
made himfelf occupant of the land, or 
whereof he is occupant, that there may b 
the præcipe; per Vaughan Ch. J. Hill. 19 
in the cale of Holden v. Smallbrooke. = 
See farther, 27 Af. 31. 2 Rol. Abr. ie 
158. lev, 201. Geary Vo Bearcroft. 
Mich. 2 Ann.. B. R. Smartle v. Penhall 
Abr. tit. Occupant ; and fee Life-Efpate. f 
Decupation, (occupatio) Sjgnifies in o 
tenure ; as we fay, fuch land is in the tei 
tion of fuch a man, that is, in his poffe 
ment: Alfo it is ufed for a trade or mytfte 
e: 18. 249. And occupationes at large are 
preftures, intrufions and ufurpations ; and p 
ufurpation upon the King, by the fat. 
2 Inft. 272. 
DOccupavit, Isa writ that lies for him who i f 
of his freehold in time of war ; as the writ # 
lies for one d:fei/ed in time of peace. Inghar 
Mitave, The eighth day after any fealt 
Utas. 
DOobhal right. Pontoppidan, in his 
{ p- 290.) obierves, that in the Northern la 
fignifies proprietas, and ALL totum. 
the opHAL righz in thofe countries ; and hen 
haps, is derived the wd«/ right in Finland, 
Deual. Inft. part. 2.) Now the tranfpo! 
Northern fylables, attHopa, will give u 
mology of the allodium, or abfolute proper 
difis; as, by a fimilar combination of the 
with the word rez (which fignifies a cond 
or ftipend) FEEODH or feodum, en denote fi 
perty. Black. Com. 2 V: 45+ 
Doio @ Btia, Was a writ iene called 
& malo, directed to the fheriff to inquire whet! 
committed to prifon upon fufpicion of murder, 
mitted on juft caufe of fufpicion, or only upon 
ill will: And if upon the inquifition it we 
he was Not guilty, then there iffued ano: 
fheriff to bail him, Reg. Orig. 133. 
cap. 20.. Stat. 3. Ed. Yeu capa EE ) 
away, by fat. 28 Ed. 3. cap. 9. s. PGs A 
9 Rep. 506, Ay ea 
And the party committed, if intitled to 
have the caufe of his comam eane ue 
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_ difcharged on bail, by fuing out an habeas corpus. See 
Habeas ‘Corpus. As to the writ De odio et atia, See 
seek Com. 3 V. 128. 
© Deconomus, Is fometimes taken for an advocate or de- 
fender; as; fitnmus Jecularium oeconomus & protefor Ec- 
elie. Miatt,-Parif. anno 1245. 
3 ~Meconomitus, A word ufed for the executor of a laft 
will and teftament, as the perfon who had the oeconomy or 
"fiduciary difpofal of the goods of the deceafed. Hij. 
Mos Danélm. apud Whartoni Angl. Sacr. par. 1. pag. 784. 
«© MDffence, (delittum) Is an at committed againit a law, 
an omitted where the law requires it, and punifhable by 
it. Weim. Symb. And all offences are capital, or not : 
pita thofe for which the offender fhall lofe his life : not 
capital, where an offender may forfeit his lands and goods, 
be fined or fuffer corporal punifhment, or both; but not 
Wao of lifes, FP. C. 2,°126, 134. Capital ofen are 
comprehended under high treafon, petit treafon, and felony: 
fences not capital include the remaining part of the Pleas 
he Crown, and come under the title of Mifdemeanors. 
in offence may be greater or lefs, according to the place 
wherein itis done. Finch 25. But the offeace will be in 
qual degree in them, who are equally tainted with it; 
d thofe who act and confent thereto, are alike offenders, 
80. Some offences are by the Common law; but 
by ftatutes. 
Dfferings, Are reckoned among perfonal tithes, pay- 
le by cuftom to the parfon or vicar of the parith, either 
afionally, as at facraments, marriages, chriflenings, 
rching of women, burials, &c. or at conftant times, 
Bafter, Chriftmas, (Fc. Count. Parf. Compan. 137. 
9206 3 Ed. 6. Stat. 32 Hen. 8. cap. 7. fed. 2. 
orces the payment of offerings according to the cuftom 
places where they grow due. Vide Od/ations. 
y flat. 2 9 3 Ed. 6. cap. 13. fe. 10. All perfons 
ought to ay offerings, fhall yearly pay to the parfon, 
proprietary, or their deputies, or farmers of the 
es where they dwell, at fuch four offering-days as 
etofore within the {pace of four laf years paft hath been 
tomed, and in default thereof fhall pay for their faid 
ings at Eaffer following. 
_ The four offering-days are Chrifmas, Eofter, Whit- 
and the feaft of the dedication of the parifh- 
i  Gibf. 739 
rings of the ‘Bing, All offerings made at the Holy 
ar by the King and Queen, are diftributed amongft 
r _by the dean of the chapel : There are twelve 
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Chrifimas, Eafter, Whitfunday, All Saints, New 
Day, T-welfih Day, Candlemas, Annunciation, Af- 
» Trinity Sunday, St. Jobn Baptift, and Michael- 
Day: All which are high feftivals. Lex Con/titution. 


offering commonly made by James 1. was a piece 
having on one fide the portrait of the King 
ne: ng before the altar, with four crowns before him, 
umfcribed with this motto, Quid retribuam domino 
bus que tribuit mihi ? Andon the other fide, a 
b lying near a lyon, with this infcription, Cor contri- 
& humiliatum non defpiciet Deus. » Ibid. 
tozittin, Is ufed for a piece of filk, or fine linen, 
sive and wrap up the offerings or occational obla- 
n the church. Statut. Eccl. S: Pauli London, MS. 
.——Offertorium efè Sindonem fericeam, feu lentea- 
quo fidelium oblationes reponebantur Sometimes 
word iignifies the offerings of the faithful; or the 
where they are made or kept : Sometimes the fing- 
gat the time of facrament, ETc. 

fice, (Ofi: ium) Signifies that .funétion by virtue 
sof a man hath fome employment in the affairs of 
her, as of the King, or of another perfon. Cowell. 
s faid, that the word oficium principally implies a 
and in the next place the charge of fuch duty ; and 
‘it is a rule, that where one man hath to do with 
ers affairs againit his will, and without his leave, 
“is an oflice, and he who is in it, is an officer. 
i786 
is a difference between an office and an employ- 
+, every office being an employment; but there are 
oyments which do not come under the denomination 
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of offices ; fuch as an yee to make hay, plough 
land, herd a flock; &c. which differ widely from that of 
fteward ofa manor, Ge. 2 Sid. 142. 

By the ancient Common law, officers ought to ir ho- 
neft men, legal and fage, <> gui melius ftiat & poffit officio 
illi intendere ; and this, fays Lord Coke, was the policy 
of prudent antiquity, that officers did ever give grace to 
the place, and not the place, only.to grace the officer. 2 
Infi. 32, 456. 

Officers are diftinguifhed into civil and military, ac- 
cording to the nature of their feveral trufts, Carth, 
4/9: 

Officers are publik, or private ; and it is faid, that 
every mati is a_publick oificer, who hath any duty con- 
cerning the publick; and he is not the lefs a publick 
officer, where his authority is confined to narrow limits’; 
becaufe it is the duty of his office, and the nature of that 
duty, which makes him a publick officer, and ‘not the ex- 
tent of his authority. Carth. 479. 

Alfo offices are diftinguifhed into ancient offices, and 
thofe which are of a new creation; and herein it is ob- 
fervable, that conftant ufage, hath not only fanctified the 
firt eftablifhment of fuch ancient offices, as have exifted 
time out of mind, but alfo hath prefcribed and fettled the 
manner in which they have and are to continue to exif, 
in what manner to be exercifed, how to be difpofed, Je. 
9 Co. 97, - Cro. Eliz. 636. 2 Roll.’ Abr. 182... Cro. 
Car. 513. 1 Show. 436. 

There is alfo another diftin€tion of offices into judicial, 
and minifierial; the frfi, relating to the adminiftration 
of juftice, or the aétual exercife thereof, mult be ex- 
ecuted by perfons of futiicient capacity, and by the per- 
fons themfelves to whom they are granted ; and herein 
alfo ancient ufage and cuflom muft govern. 1 on, 109. 
Dav. 35. 9 Co. 97 

It may not be improper, here to confider, 


1. Who hath a right to create and grant, or affign an ofice 3 
and of one office being incident to another. 

2. Of the offence of buying and Jelling an office, and what 
offices are prohibited to be thus di/pofed of. 

3. What remedies a perfon having a right toan office muft 
purfue, to be let into the enjoyment of it, and how a diftur- 
bance is punifhable. 

4. Of the Sorfeiture of an office; and where for corruption, 
bribery, extortion, and oppreffive PU ERRE officers are pu- 


nifpable, 


. Who hath a right to create and grani, or affign an ois 3 
ba OF one office being incident to another. 


The King is the univerfal officer and difpofer of juftice 
within this realm, from whom all others are faid to be 
derived ; yet he cannot create a new office inconfiftent 
with our. conftitution, or prejudicial to the fubjeét. 12 
Co. 116. “1 Roll. Rep. 206. Carth. 478. 

There are three things, fays Lord Cofe, which have 
fair pretences, yet are mifchievous; 1ft, mew courts $ 
2d, new offices; 3d, new corporations for oa 3 and as 
to new offices, either in courts or out of them, thefe; 
cannot be erected without aé&t of parliament; for that 
under the pretence of common good, they are exer- 
cifed to the intolerable grievance of the fubjec&t, 2 Inf. 

o. 

Shin office granted by letters patent for the fole makin 
of all bills, informations and letters miffive in the aed 
of York, was held unreafonable and void. 1 Jon. 231. 
Mounfon v. Lyfter. 

One Chute petitioned the King to ere& a new office 
for regiftring a all ftrangers within the realm, except mer- 
chant ftrangers, and to grant the office to the petitioner 
with or without a fee; and it was refolved, by all the 
judges, that the erection of fuch flew offices for the 
benefit of a private perfon, was againf all law, of what 
nature foever. 1 Co. 116. and ieveral cafes there cited - 
to this purpofe, 

The King cannot grant to arty perfon to hold a court 
of equity, tho’ he may grant zenere placita ; for the difpen- 
fation of equity is a {pecial trut committed to the King, 


and 
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and not by him to be intrufted with any other, except his 
Chancellor, Hob. 63. 

Where-ever one office is incident to another, fuch in- 
cidént office is regularly grantable by him who hath the 
principal office; and où this foundation it hath been held, 
that the King’s grant of the office of county clerk. was 
void, it being infeparably incident to the office of fheriff, 
and could not by any law or contrivance be taken away 
from him. 4 Co. 32. Mitton’s cafe. 

So the office of chamberlain of the King’s Bench prifon 
is infeparably incident to the office of marfhal ; therefore 
a grant of the office of marfhal with a refervation of the 
office of chamberlain is void, 1 Salk. 439. Per Holt Ch. 
i Leon 320, 520. 

So it hath been refolved, that the office of Exigenter 
of London and other counties in England, is incident to 
the office of Chief Juftice of C. B. that therefore a 
grant thereof by the King, tho’ in the vacancy of a 
Chief Juftice, is null and void. Dyer 175. a. pl. 25. 
1 And. 152. and fee Show. Par. Ca, Sir. Rowland Holt’s 
cafe. 

Lord Coke fays, that the juftices of courts did ever ap-" 
point their clerks, fome of which after by prefcription 
grew to be officers in their courts ; and this right which 
they had of conftituting their own officers, is further con- 
firmed to them by We/im, 2. c. 30. The reafons are ; 1ft, 
For that the law ever appoints thofe who have the great- 
eft knowledge and ikili, to perform that which is to be 
done, 2dly, The officers and clerks are but to enter, 
mrol, or effect that which the juftices adjudge, award 
or order ; the infufficient doing whereof maketh the pro- 
ceeding of the juftices erroneous, than which nothing 

can be more difhonourable and grievous to the juftices, 
ete at to, the patty. 2 Int. 425. 4 Mod. 173. 
cited. - 


2. Of theoffence of buying and Jelling an office, and what 
offices are prohibited to be thus difpofed of. 


The taking, or giving, of a reward for offices of a 
publick nature is faid to be bribery ; and nothing can be 
more prejudicial to the good of the publick, than to have 
places of the higheft concern, (on the due execution 
whereof, the happinefs of both King and people depends,) 
difpofed of not to thofe who are moft abie to execute, 
but to thofe who are moft able to pay for them ; nor can 
any thing be a greater difcouragement to induftry and 
virtue, than to fee thofe places of truft and honour, which 
ought to be the rewards of thofe who by their indufiry 
have qualified themfelves for them, conferred on fuch 
who have no other recommendation, but that of being 
higheft bidders ; neither can any thing bea greater temp- 
tation to officers to abufe their power by bribery and ex- 
tortion, and other atts of injuftice, than the confideration 
of the great expences they were at in gaining their places, 
and the neceflity of fometimes ftraining a point, to make 
their bargain anfwer their expectations, 2 Inji. 148. 1 
Hawk. P. C. 166—8, 9. It is faid to be malum nje, and 
indictable at Common law. Noy 102. Moor 781. 


For which reafons, among many others, it is exprefsly _ 


enacted by 12 Ric. 2. c. 2. That the chancellor, trea- 
ferer, keeper of the Privy feal, fteward of the King’s 
houfe, the King’s chamberlain, clerk of the rolls of the 
juftices of the one bench and of the other, barons of the 
Exchequer, and all others who fhall be called to or- 
dain, name, or make juftices of the peace, fheriffs, efchea- 
tors, cultomers, comptrollers, or any other officer or 
minifter of the King, fhall be firmly fworn that they 
fhall not ordain, name or make any of the above-men- 
tioned officers for any gift or brokage, favour or af- 
fe€tion ; nor that none who fueth by himfelf, or by others, 
privily or openly, to be in any manner of office, fhall 
be put in the fame office, or in any other, but that they 
make all fuch officers and minifters, of the beft, and 
moft lawful men, and fufficient to their eftimation and 
knowledge. 

And by the 4 H. 4. c. 5. it is enaéted, That no fheriff 
fhall let his bailiwick to farm to any man for the time he 
eccupieth fuch office, 
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fell any office, or deputation of any office, or 
of any of them, or receive, any money, fee, 
ly or indire@tly, or take any promife, Gc. to receiv 
money, Je. directly or indireétly, for any office, or 
the deputation of any office, or any part of any ot he 
or to the intent that any perfon fhould have, exercif 
enjoy any office, or the deputation of any office, 
part of any of them, which hall in any wife conce 
adminiftration or execution of juftice, or the rec 
of any the King’s treafure, Sc, or the keeping 
the King’s towns, Wc. being for a place of ftren 
defence ; or which fhall concern or touch any cler 
be -occupied in any manner of court of reco 
juftice is to be miniftred ; that then every perfon, 
fhall fo offend, fhall not only lofe and forfeit all 
their right, intereft and eftate, in or to any of the 
ofice or offices, Fc. but alfo perfons who fhall 
pay any fum of money, ©. or fhall make any | 
€¥c. hall immediately, be adjudged a difabled perf 
the law to all intents and purpofes to have, & 
office, Ec. 


bonds, agreements, covenants and affuranc 
void to and againft him and them, 
bargain, &c. fhall be made.” i 


any office, whereof any perfon is feifed of 
inheritance ; nor to any office of parkerfhi of 
keeping of any park-houfe, manor, garden, ch 

foret, or to any of them.” ; 


judicial to the chief juftices of the King’s B 
Common Pleas, or the juftices of affife; | 
may doin every behalf, concerning any off 
or granted by them, as they might have dor 
making this act.” ete 


lowing opinions have been holden. 


miffary in ecclefiaftical courts, are within the 
the ftatute, inafmuch’ as thofe courts do : 
mine matters which are brought before th 
anime, but alfo have the decifion of difputes c 
the lawfulnefs of matrimony, and legiti: 
dren, which touch the inheritance of the fub 
alfo hold plea of legacies and tithes, ĉc. in w 
{pects they are courts of juftice, 
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But the principal flatute relating to this matter is 
y7 


Whereby it is enaéted, That if any perfo 


tate 


« Itis further enacted, That bargains, fal 
by whom an; 
“ Provided always, That this a&, fhal! 


«c Tt is alfo provided, That this ac hall 


but 


In the conftruction of the laft mentioned fta 


1. That the office of chancellor, re 


Cro. Fac 
148. 12 Co. 78, Salk. 468. 3 Lew. 2' 
187, 267. ie hee tor 
2. It hath been adjudged, that offices in fee 
the ftatute ; for if the King be feifed in fi 
wick, and he demife the fame to 4. who 
rendring the demife to B. is not within the 
offices in fee being excepted out of the 
leafes, of fuch offices are alfo excepted incl 
151. Ellis v. Ruddle. aq 
3. It hath been refolved, that the place of 
within this ftatute, and a perfon having once 
this place is for ever difabled to enjoy the fan 
that the King is bound by this ftatute. 3 Bulft. g1 
Arthur Ingram’s cafe. Co. Lit. 234. S. 
faid, that the King could not difpenfe with this flat 
by any zon obfiante. Cro. Jac. 385. S. C. cited, 
4. It hath been agreed, that the fale of a 
a hundred is not within the flatute, for fu 
doth not concern the adminiftration of ju 
an office of trut. 4 Leon. 33. Godbolt’s c 
223. S.C. cited. saab hei S, 
5. It hath been adjudged, that a fea 
office is not within the ftatute, being a- 
only ; and they are but under-clerks, who ha 
a fheet for copying, ĉe. but one judge he 
able at Common law for the following reafo: 
couragement of merit and induftry. dly. 
extortion and exaétion of exceflive fees. 








Car. 2.1n C. B. Sparrow v. Reynolds. 


af the principal make a deputation, referving a certain 
- fum out of the fees and profits of the office, itis good ; 


the reft to another ; but where the refervation or agree- 


have an aflife for that parcel only. 


| 
' 


clearly that the office of clerk of the crown, and clerk of 


= 3, What remedies a perfon having a right to an ofice muft 
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may, and for an office without fee or profit no aflife lies, 
8 Co. 49. Webl’s cafe. 

But in an affe for an ancient office, the demandant 
in his plaint need not fhew what fee or profit is belonging 
to it, for it fhall be intended there is fome fee or profit. 
8 Co. 49. 

In an affife for an office, the demandant muft fhew a 
fein ; but it hath been held, that taking 3d: for a 
capias againft B. is {ufficient feifin of the office of filizer 
de banco. 1 Roll. Abr. 270. 

Alfo in an affe for an office, the demandant in his 
patent muft fet forth a title. 3 Mod. 273. Savierv. 
Lenthal. 

An affife lies for the office of regifter of the admiralty ; 
for though their proceedings are according to the Civil 
law, yet the right of their office is determinable at the 
Common law ; fo of the mafterfhip of an hofpital, being 
a lay fee. 8 Co. 47. 2 Infi. 412, 11Co. 99.5, Dyer 
Te 
g man may bring an action on the cafe for the profits 
of an office, tho’ he never had fein., 1 Mod. 122. per 
Hale Ch. J. 

An action by a perfon claiming an office dgainft the 
perfon in aétual poffeffion and receiving the fees is per- 
haps the moft eligible method that can be purfued, 
to try the queftion of right. 

If the King grant the office of comptroller of the cuftoms 
to A. and B. durante beneplacito, and A. dies, and after- 
wards the King grants the faid office to C. and yet 8. 
under pretence of furvivorfhip, exercifes the faid office, 
and receives the profits thereof; C. may have an /ndebi- 
tatus affumpfit for fo much money had and received to his 
ufe. 2 Mod. 260, adjudged upon a {pecial verdict between 
Arris v, Stukely. Alto vide 2 Lev. 108. Cragg v. Norfolk. 
And 1 Mod. 122. 


Perfons, who enter by thefe means, in a great meafure 
from the due regulations under which they ought to be; 


for they are not fo eafily removed, as if they were at the 
will of him who hath the difpofal of them. Pafth. 26 







































6. It has been held, that this itatute doth not-extend 
to military officers ; and that the 7 W. & M. which re- 
quires, that every commiifion-officer, before his commii- 
fon is regiftred, fhould take the oath there mentioned, 
that he had not direétly or indire€tly given any thing for 
procuring the commiffion, but the ufual fees, extended 
only to horfe, foot and dragoons, but not to the marines. 
Preced. Chan. 199. 

7. It hath been adjudged, that the fale of the depu- 
tation of the office of provoft marfhal of Jamaica, is not 
within this ftatute ; becaufe this ftatute does not extend 
tothe plantations, 4 Mod. 222. Salk. 411. Blantard 
v. Galdy. 2 Mod. 45. S. P. undetermined, and there faid 
arguendo, that fo good a law fhould have as extenfive a 


conftruction as pofiible. 
8.-In a writ on a judgment in Ireland, it was held 


the peace, was within the ftatute ; but that this law did not 
extend to Ireland, not being enacted there. Trin. 9 Geo. 
z.in B. R. Maccarty v. Wickford. 

g- It hath beenheld, that one who makes a contract 
for an office, contrary to the purport of this ftatute, is 
fo far difabled to hold the fame, that he cannot at any 
time during life be reftored to a capacity of holding it 
‘by any grant or dipenfation whatfoever. Hob. 75. Co. 
Lit. 234. Cro. Car. 361. Cro. Fac. 386. 

10. Itis held, that where an office is within the ftatute, 
and the falary is certain, if the principal make a deputa- 
tion, referving a leffer fum out of the falary, it is 

od ; fo if the profits be uncertain arifing from fees, 


4. Of the forfeiture of an ofice; and where for corruption, 
bribery, extortion, and opprefive proceedings, officers are 


punifeable, 


It is laid down in general, that if an officer acts con- 
trary to the nature and duty of his office, or if he refufes 
to act at all, thatin thefe cafes the office is forfeited, 11 
Ed. 4..1, 6, 2 Roll. Abra 155. 

But herein it will be neceffary to confider more mi- 
nutely, what fhall be faid fuch acts as are contrary to the 


for in thefe cafes the deputy by his conftitution is in 
place of his principal, yet he has no right to his fees, 
they ftill continue to be the principal’s ; fo that as to him 
it is only referving a part of his own, and giving away 


ment is not to pay out of the profits, but to pay gene- 
rally a certain fum, it muft be paid at all events ; and a 
bond for performance of fuch agreement is void by the 


ftatute. Salk. 468. 6 Mod. 234. Godolphin v. Tudor. 
Comb. 356. S. P. 5 duty of his office, and how far the fame, (whether they 
FoP i hath been held, that this being a publick law, | are aéts of omiflion or commiflion,) amount to a forfeiture ; ° 


wherein it hath been clearly agreed, that a gaoler by fuf- 
fering voluntary efcapes, by abnfing his prifoners, by 
extorting unreafonable fees from them, or by detaining 
‘them in gaol after they have been legally difcharged, and 
paid their juft fees, forfeits his ofice; for that in the 
grant of every office it is implied, that the grantec exe- 
cute it faithfully, and diligently. Co. Lit. 233. 9 Co. 
50. 3 Mod. 143. 

But itis held, that one negligent efcape is not a for- 
feiture, though a voluntary one is, but that two ne- 
gligent efcapes amount to a forfeiture. 39 Hen. 6. 33. 2 
Roll. Abr. 155. 2 Vera. 173. and fee ftat. 8 GoW. 3. 


the judges ex oficio are to take notice of it; but yet it 
feems the more regular and fafe way to plead it; but it 
hath been refolved, that a perfon in pleading this ftatute 
need not alledge, that the party againit whom it is plead- 
ed is not within any of the provi/o’s or exceptions in the 
fiatute ; but that if he be, it muft come on his fide to 

ewit. Trin. 9 Geo. 2-in B. R. Maccarty v. Wickford. 
Sed. qu. Alo vide 2 And. 55, 107. Smith v. Cotele- 
Jill. If judicial offices are faleable, that are not within 


the ftatute, fee Ld. Raym. 1245. 


ppe p aA r the enjoyment of it, and how a diftur- 
nce is punifoable. 


4 


It is held clearly, that an affife lay at Common law for 


an office, and that therefore tho’ the ftatute of We/im. 
2. cap. 25. {peaks only of offices in fee, yet an aflife lies 
for an office in tail, or for life ; but this is to-be under- 
ftood of offices of profit, for of an office of charge and no 
profit, an affe does not lie. 8 Co. 47. a. Jobn Webb’s 
2 Inft. 412. S.P. 

But a man fhall not have an affe of the whole office, 
unlefs he be diffeifed of the whole ; yet if a man be 
diffeifed of parcel of the profits of an office, he may 
8 Co. 49.6 2 Inft. 


12. 
In an affife for an office newly erected and conftituted, 


_ thedemandant in his plaint muft fhew what fee or profit 


is granted for the exercife thereof ; for this office canno! 
have a fee or profit appurtenant to it, as an ancient office 


ting efcapes, 


cap. 27. tit. Gaoler. 


There are, fays Lord Coke, three caufes of forfeiture 
or feizure of offices by matter in deed, 1ft, By Abufer. 
2dly,-Noxufer. 3dly, Refu/al. 

ft, Abufer ; as by a marthal or other gaoler’s permit- 
zdly, By zonufér ; in which there is this 
difference, when the office concerns the adminiftration of 


juitice or the commonwealth, the officer ex. oficio ought 


to attend without requeft, there by xcnufer or non- 


attendance the office is forfeited ; but where an of- 


ficer is not obliged to attend, but upon demand or re- 
queft made by him whofe officer he is, there without fuch 
demand or requeft, there can be no forfeiture ; and here- 
in alfo Lord Coke in another place takes the following di- 
verfity, vig. that non-ufer of itfelf, without fome fpecial 
damage, is no forfeiture of privare offices, but that it is 
otherwife of a publick one, which concerns the adminiftra- 
tion of juftice. 3dly, As to refu/a/, he fays, that in all 
-afes where an officer is bound upon requeit, to exercife 
his office, if he does not do it upon requeft, he forfeits 

8A ; it; 


O: -FE F 
1t ; as if the fteward of a manor be requefted by the lord 
to hold a court, if he does not do it; itis a forfeiture. 6 
Con On Cos Lit 233r O 

If a gaoler leave his prifon door unlocked; and the 
prifoners efcdpe, it is not only a negligent but voluntary 
efcape, Cro, Car. 492. per cur’. 

If conditions in law, which are annexed to offices, be 
not obferved and fulfilled, the office is loft for ever, for 
thefe conditions are as ftrong and binding as exprefs con- 
ditions; therefore if the office of foretter, Fc. defcend 
to an infant or feme covert, (where by law they may fo 
defcend) and thefe are not exercifed by fufficient deputies, 
they become forfeited. Co. Lit: 233. 6. 8 Go. 44. Cro. 
Car. 556. Hard. 11. 

Infufficiency is an original incapacity which creates the 
forfeiture of an office; fo if a fuperior puts in a deputy 
ifito an office; which may be exercifed by deputy, who is 
ignorant and unfkilful, this is a forfeiture of the cilice. 
4 Mod. 29. arguendo. 

If the King grants an office in any of the courts at 

Weftniinfter, the judges may remove’ an officer for infuf- 
ficiency, and they are the proper judges of his abilities. 
4 Mod. 30. arguendo. Where an officer may be re- 
moved, byt not abridged of his fee. 1 Roll. Rep. 
82-3. 

A philizer of C. B. being abfent two years, and having 
farmed out his office from year to year, without li- 
cence of the court, was difcharged by the Chief Juflice, 

¿x affenfu Jociorum Juorum, by words {poke openly in court ; 
dnd tho’ there was no record made of the difcharge, nor 
no legal fummons for him to anfwer to any accufation, yet 
the difcharge was held giod. Dyer 114. b. pl. 64. 1 
Roll Aor ISR. Se C. 

An officer was turned out, becaufe that he /poliavit gue- 
dam recorda contra oficii fui P E ; and'it was objected, 
1t, That it was not certain enough, becaufe not fhewn 
what records : to which the court anfwered, thatit would 
be prolix, and then he having fpoiled the records, they 
are not perhaps to be had. 2d objećtion, That it may be 
he did it by chance, and not wilfully ; to which the court 
faid, that the conclufion contra officii Jui debitum includes 
that. 1 Keb. 597. Pilkington’s cafe. 

` But if the King grants an office which concerns truft 
and diligence to two, and one is attainted, the 
entire office is forfeited to the King ; for he cannot ‘make 
one occupy in common with another, Plow. 180. 

Wherever an officer, who holds his office by patent, 
commits a forfeiture, he cannot regularly be turned out 
without a fcire facias, nor can he be faid to be compleatly 
oufed or difcharged without a writ of difcharge ; for his 
right appearing of record, the fame muf be defeated by 
matter of as high a nature. But for this fee Dyer 155, 


“198,-211. g Co. 98. ¥ Co. Lit, 233..Cro, Gar..60, 61 
I Sid. 81, 134. 8Co. 44.6. 1 Roll, Abr. 580. 3 Mod. 
335. 3 Lev. 288. 


All officers are punifhable for corruption, and op- 
preflive proceedings, according to the nature Óf the of- 
fence, either by indictment, attaéhment, action at the 
{uit of the party injured, lofs of their offices, Gc. 6 
Mod. 96. 

But. befides the punihment by indi&ment, &c. all 
courts of record, have a difcretionary power over 
, their officers, and are to fee that no abufes are commit- 
ted by them, which may bring difgrace on the courts 
themfelves : The court of King’s Bench, by the pleni- 
tude of its power, exercifes a fuperintendency over all in- 
ferior courts, and may grant an attachment againft the 
judges of fuch courts for oppreflive, unjuft, or irregular 
practice, contrary to the obvious rules of natural juftice. 
Dyer 218. Palm. 564. 1 Salk. 210. 


As to extortion by officers, it is fo odious, (being , 


more henious, as Lord Coże fays, than robbery, as it 
is ufually attended with the aggravating fin of perjury,) 
that it is punifhable at Common law by fine and impri- 
fonment, and alfo by removal from the office in the 
execution whereof it was committed ; and is defined to 
be, the taking of money, by any officer, by colour of his 
office, either Lb bier none is due, Or not fo much is due, Or 
where it is nor yet due. Co. Lit, 368. b, 2 Init, 209. 


‘ Tos Sra 







































10 Co. 10%. 2 Roll. Abr. 32, 57. Cro! Car, 
448, Raym. 315. 
But the Rated and known fees allowed by the co 
juftice to their refpective officers, for their labour 
trouble, are not reftrained by the Common law, or by 
ftatute of Wefim. 1. therefore fuch fees may be le 
manded, without danger of extortion. 21 Hen. 
Co. Lit. 368. $ 
Allo it feems, that an officer, who takes a reward 
tarily given him, and which has been ufual in | 
cafes, for the more diligent or expeditious perform: 
his duty, cannot be faid to be guilty of extortion 
without fuch premium it would be impoflible, in 
cafes, to have the law executed with vigor and fuc 
Inft. 210. 3 Inf. 149. Co. Lit..368. 
But it has been always held, that a promife to | 
officer money, for doing a thing which the law w 
fuffer him to take any thing for, is merely void, how 
voluntarily it may appear to have been made. 
Abr. 16. 1 Roll. Rep. 313. Noy 76. 1 Jon, 65 
Eliz. 654. Moor 468. Cro. Jac. 103. . ti 
As to bribery, it is faid, ina large “eae to beth 
ceiving, or offering, of any undue reward, by, 
any perfon, whofe ordinary profeffion relates to 
miniitration of publick juitice, in order to incline 
a thing, againftthe known rules of honetty ; bu 
fenfe, it fignifies the taking any thing valuabl 
in a judicial place, for executing his office, or 
of his ofice, but of the King only ; alfo it 
taking, or giving a reward, for offices of a pub 
which manifeitly tending to difcourage men, 
troduce corruption, is highly pnnithable by the 
aw. Fortefcue de Laud. cap. 51. 3 "ea Wi 
Hob, 9. Cro. Tac. 65. i 
It is faid, that at Common law bribery 7 
in relation to a caufe depending befor 
looked upon as an offence of fo heino 
that it was fometimes punithed as DES tr 
the flatute' 25 Bd. ge Ta dA 145. 
Fac. 65. Rufbw. Colledion, part 1. a. E 
Alfo it is faid, in general, that all wz 
the duty of an office, are forfeitures of it, 
by fine, &c. for fince every office is inftin 
the fake of the officer, but for the good o 
nothing can be more juft, than that he, who 
gleéts or refufes to anfwer the end, for which his « 
ordained, fhould give way to others, who are 
and willing to take care of i it, and that he 1l 
nifhed for his negle& or oppreflive executio 
pane inftances wherein a man may be faid 


Co. Lit. 233, 234. 
Seealfo 2 Inf. 43. Cro. Car. 491. The f 
3 Med. 146. S. C. 9 Co. ṣo. a. Cro. Eliz. 3 
And. 29. Poph. 117. Moor 707. $ 
Fac. 17; 18. TT La. ae 1. ae Eä. + ia i 
32. 122 Af. 34. 8 H. 4.718: 
7:4: ..2 Roll, Abro Ven 7 logs 34. 
Lew. gi. Raym.216. 3 Lew. 288. 
114s" 2 Vern, 189, 269. Bridgm. 27. 
Sir Henry Nevils cafe and 1 Sid. g1. 
Cover. Ppt, 
And vide alfo, 1 Sid. 94, 152. I Lev. 7 K 
349. Raym. 94. Hurfi’s cafe. 5 Mod. 431. C 
The King v. Dr. Burnell. 4 Infi. 200. Bifo 
bury’s cafe. Moor 808. S. C. And Blac 
A Ei E A r A A EE ; 
For more learning on this fubjedt, fee v6 Vi 
New Abr. tit. Office and Officers. 
And fee the ftatutes, 1 Aun. c. 2. EF c. 
ĉe 4. 9 Geo. 2. ¢.26. and 16 Geo. 2. ¢. 
Dftices of the Government: The parliamen: 
times had a right in nominating, placing, and difp! 
the Great Officers of the Kingdom, when they c 
or mifcounfelled the King, o which many i 
be given. Pryn 
Dice eon, Is where an inquifition is 
King’s ufe, of any ‘ine by virtue of his ofic 





Seldon’s Mare Claufum, 222; 254. And Black: Com. 1 
P47, 4h. 416. 

Dipmpiad, (Olympias) An account of time among 
the Greeks, confilting of five complete-years, (or according 
to {fome a fpaee of four years) having its name from the 
Olympick Games, which were kept every fifth year, in ho- 
nour of Jupiter Olympius, near the city of Olympia ; when 
they entered the names of the conquerors on publick res 
cords: The firft Olympiad fell in the year of the world 
3174. A thelred, King of the Englifh Saxons, computed 
his reign by Olympiads. Spelm: 

Miner, A meafure made ufe of by the Jews; of three 
pints anda half. Merch. Di@. 

Mmiffions, Are placed among crimes and offences; 
and omiffion to hold a court-leet; or not {wearing officers 
therein, &c. are caufes of forfeiture. 2 Hawk. P. C. 73, 
Omiffions in law proceedings render them vicious and de- 
fective ; as want of warrants of attorney entered; Gc. 1 
Keb. 222, 204. Vide Nonfea/ance. 

MDicunne, (Sax. Ox cunnen) Signifies as much as ace 


= reb, and it-is found by the inquifition. In this figni- 
fication it is ufed in the fat, 23 H. 8. c. 20. and Staund- 
 ford’s Prarog. paz, 60. where to traverfe an office, is to 
traverfe an inquilition taken of ofice : And to return an 

ofice, is to return that which is found by virtue of the 


office. Kitch. 177. 
i There are two kinds of offces iffuing out of the Ex- 
chequer by commifion, viz. an office to intitle the King, 
in the thing inquired of; and an ofice- of inftruction. 6 
Rep. 52. The ofie of intitling, doth veft the eitate and 
podefiion of the lind, &c. in the King, who had therein 
before only a right or title ; as where an alien purchafes 
lands, a perfon is attaint of felony, or the like: And the 
other cfice, is where land is vefted and fettled before in 
the King, but the particular thereof doth not appear upon 
record, ` 4 Rep. 58. Plowd. 484. And the ettect of this 
office is, that the King from the time of finding, fhall be 
anfwered the profits without entry, Gc. 5 Rep. 32. 10 
Rep. 115. It any ofice be wrongfully found : Thole who 
are grieved, may be relieved by a traverfe, or Mon/trans 










4 de Droit, by pleading or petition: For every office is in 
nature of a ceclaration, to which any man may plead, 
= andeither deny or contefs, &c. Plowd. 448- Bro. 506. 
Where offices are tound before the efcheators, they mult be 
delivered by indenture under the hands and feals of the 
$ jurors. Dyer 170. 
= in poffefion of lands, forfeited for treafon, during the 
= (life of the offender, without an ofice found : But the lands, 


A an chate in fee, are actually veied in the King, without 
i any office ; becaufe they cannot defcend, the blood being 
s corrupted, and the freehold Mall not be in abeyance. 2 
Hawk. P. C. 448. Vide fat. 33 H. 8.c. 20. There 
may be an ofice, and Scire facias, and feizure on fuch 
office, &c. See Inguifition. And Black. Com. 3V. 258, 
259. 
S Ptice of the Court, It is the ofice of the Courts at 
Weftminfier, to take notice of cuftoms of London, tc. and 
to allow many things, grant new trials, prohibitions, 


Se. 
_Dificial, (rficialis) By the ancient Civil law, fignifies 
N; him who is the miniiter of, or attendant upon a magiitrate. 
In the Canon law, it is he to whom any bifbop generally 
commits the charge of his {piritual jurifdiction ; and in 
5 this fenfe there is one in every diocefe called Officialis 
i Principalis, whom the laws {tile Chancellor ; and the reit, 


= iftthere are more, are by the Canonifts termed Officiales 


- foranei, but by us Commiffaries. ln our ftatutes this word 
- fignified properly him whom the Archdeacon fubttitutes 





32 Hen. 8. c. 15. ‘The archdeacon hath an official, or 

 chatch lawyer to affift him, who is judge of tne arch- 
deacon’s court. Wood's Inf?. 30, 505. 

—- Mfficiarris non faciendis vel amovendis, Is a writ di- 

_ tected to the magiítrates of a corporation, requiring them 





the ofice he hath, until inquiry is made of his manners, 
Be. Reg. Orig. 126. 
i | Dficium curtagii 3annozum, Granted to William 
Ofvorne. Anno 2 Ed. 2. Extra&t, Fin. Cancell. 

= il, The lord mayor of London, and the mafter and 
wardens of the Tallow Chandlers company, are to fearch 
= allożls brought to London ; and if any is deceitfully mixed, 

_ they may throw it away, and punifh the offenders : And 
= head officers in corporations have like power. Stat. 3 
= H.8. cap 14. Duties on hempfeed o7/, rape oil, and 

other feed oil, and olive oil. 2 W. M. feof 2. «. 4. 
AIAL 

laa ae lamps to be ufed in private honfes but of fith 

oil, 8 Ann. c. Q. fect. 18. See Gauging, Whales. 
Mid Bury, (Vetus Fudaifmus) The place or ftreet 
bon where the Jews lived in London, See Jews. 
= Dieron Latos, (Uliarenfes Leges) Are the Jaws of 
King Rich. 1. relating to Maritime affairs, fo called, be- 
caule made by him when he was at Oleren ; which is an 

 ifland lying in the bay of cguitaiz, at the mouth of the 
river Charent, and now belongs to the French King. 
Ço. Lit. 260. Thefe Jaws are recorded in the Black 
Book of the admiralty, and are accounted the moft ex- 
= cellent, compefition of Sea Laws in the world. See 


t l ` 


i 
an 

x 

“a 
= 


The King by the Common law is not 


“whereof a perfon attainted of high treafon, dies feifed of 


= for the executing his jurifdiéton, as appears by flat. 


not to make fuch a man an oficer, or to put one out of 


cufed; Accufatus. Leg, Alfred. c. 29. 
Mnerande pro rata portionis, Is a writ that lies for 
a jointenant, or tenant in common; who is diftrained for 


more rent than his proportion of the land comes to, Reg, 
Orig. 182. 
D. Ji. It is the courfe of the Exchequer, that as foon 


as the /heriff enters into and makes up his account for 
iffues, amerciaments, and mean profits, to mark upon 
each head, O Ni which denotes oneratur, nifi habeat Juf- 
ficientem exonerationem, and prefently he becomes the 
King’s debtor, and a debet is fet upon his head ; where- 
upon the parties paravaile become debtors to the fheriff, 
and are difcharged againft the King, &c. 4 Inf, 
116. 

Dnus Epifcopale, Were cuftomary payments from the 
clergy to their diocefan 4i/bop, of Synodals, Pentecottals, 
Ge. See Epifcopalia. 

Dnus iupoztandi, The charge or burden of importing 
merchandize, mentioned in the fat. 13 Car. 2. 

Dnus P2obandi, 7. e. The burden of proving. 14 
Car. 2. c. il. 

Dpen Lats, (lex Manifefa) Is the making of law ; 
which bailiffs may not put men to, upon their bare affer- 
tion, except they have witneffes to prove the truth of it, 
Magn. Chart. c. 21. 

Dpen Theft, (Sax. Opentheof ) Is a theft thatis mani» 
feft. Leg. Hen. ¢. 13. 

Myen-Cide, i. e. When corn is carried out of the com» 
mon fields. Brit. 

Dperarit, Were fuch tenants who had fome little por- 
tions of land by the duty of performing many bodily la- 
bours and fervile works for their lord, being no other than 
the fervi and bondmen: They are mentioned in feveral 
ancient /urveys of manors. 

Mperatio, One day’s work performed by a tenant for 
his lord. Paroch. Antiq. 320. 

DMppofer, An officer belonging to the Green Wax in the 
Exchequer. See Exchequer. 

Dypp2eflion, In a private fenfe, is the trampling upon, 
or bearing down one, on pretence of law, which is unjuft ; 
But where the law is known and clear, tho’ it be unequi-~ 
table, the judges muł determine according to that. 
Vaugh. 37. In another fignification, it is faid by Forte/cue, 
that all the unjuft methods invented by princes, to extort 
money from their fubjects, are fo many fountains of op- 
prefion, which never dry up ; for fucceeding Kings iel- 
dom fail to follow the example of their predeceffors, 
Fortefe. Laud. Leg. Angl. 

DMppreflion of the Croton, holo Remedied. The 
learned Black/fone treating of the King, his dignity, ‘#c, 
and obferving that no fuit or action can be brought againft 
him, even in civil matters, becaufe no court can have 
jurifdiction over him, proceeds as follows, 

Are then, it may be afked, the fubjects of England to- 
tally deftitute of remedy, in:cafe the crown should invade 
their rights, either by private injuries, or publick op. 
preflions ? To this we may anfwer, that the law has pre- 
vided a remedy in both cafes, 


And, 


CE 


And, firft, asto private injuries ; ifany perfon has, in 
point of property, a juft demand upon the King, he muft 
petition him in his court of Chancery, where his Chancellor 
will adminifler right as a matter of grace, tho’ not of com- 
PULSION : And this is entirely confonant to what is laid 
down by the writers on natural law. ‘* A fubject, (fays 
“< Puffendorf,) fo long as he continues a fubje&t, hath no 
tt way to oblige his prince to give him his due, when he 
“© refufes it; tho’ no wife prince will ever refufe to ftand 
‘© to a lawful contra, And, if the prince gives the 
fubject leave to enter an action againft him, upon fuch 
contract, in his own courts, the aion itfelf proceeds 
rather upon natural equity, than upon the municipal laws.” 
For the end of fuch aétion is not to compel the prince to 
obferve the contra&, but to PERsuADE him. And, as 
to perfonal wrongs ; it is well obferved by Mr. Locke, 
+ ‘The harm which the fovereign can do in his own per- 
fon not being likely to happen often, nor to extend 
itfelf far; nor being able by his fingle ftrength to fub- 
vert the laws, nor opprefs the body of the people, 
(Mould any prince have fo!much weaknefs and ill nature 
as to endeavour to do it) the inconveniency there- 
fore of fome particular mifchiefs, that may fometimes 
happen, when an heady prince comes to the throne, 
are well recompenfed by the peace of the publick and 
fecurity of the government, in the perfon of the chief 
magiftrate being thus fet out of the reach of danger.” 
Next, asto cafes of ordinary publick oppreflion, where 

the vitals of the conftitution are not attacked, the law 
hath alfo afligned a remedy. For, as a King cannot 
mifufe his power, without the advice of evil caun/eéllors, 
and the afliftance of wicked minifters, thefe men may be 
examined and punifhed. The eonftitution has therefore 
provided, by means of indiétments, and parliamentary im- 
péachments, that no MAN SHALL DARE TO ASSIST THE 
CROWN IN CONTRADICTION TO THE LAWS OF THE 
LAND. But itis at the fame time a maxim in thote laws, 
that the King himfelf can do no wrong ; fince it would be a 
great weaknefs and abfurdity in any fyilem of pofitive 
law, to define any poflible wrong, without any poflible 
redrefs. 

For, as to fuch publick oppreffions as tend to diffolve 
the conftitution, and fubvert the fundamentals of govern- 
ment, they are cafes which the law will not, out of de- 
cency, fuppofe: Being incapable of diftrufting thofe, 
whom it has invefted with any part of the fupreme power ; 
fince fuch diftruft would render the exercife of that power 
précarious and impracticable. For, where-ever the law 
expreffes its diftruft of abufe of power, it always vefts a 
fuperior coercive authority in fome other hand to correct 
it; the very notion of which deftroys the ideas of fo- 
vereignty.. If therefore (for example) the two houfes of 
parliament, or either of them, had avowedly a right to 
animadvert on the King, or each other, or if the King 
had a right to animadvert on either of the houfes, that 
branch of the legiflature, fo fubje&t to animadverfion, 
would inftantly ceafe to be part of the fupreme power ; 
the balance of the conftitution would be over-turned ; 
and that branch or branches, in which this jurifdiétion 
refided, would be completely fovereign. The fuppofition 
of law therefore is, that xeither the King, nor either houfe 
of parliament (collectively taken) is capable of doing any 
wrong ; fince in fuch cafes the law feels itfelf incapable 
of farnifhing any adequate remedy. For which reafon 
all oppreffions, which may happen to fpring from any 
branch of the fovereign power, muft neceflarily be out of 
the reach of any frated rule, or exprefs legal provifion : 
But, if ever they unfortunately happen, the prudence of 
the times muft provide new remedies upon new emer- 
gencies. 

Indeed, it is found by experience, that whenever the 
unconftitutional oppreffions, even of the fovereign power, 
advance with gigantic firides and threaten defolation to a 
ftate, MANKIND WILL NOT BE REASONED OUT OF THE 
FEELINGS OF HUMANITY 3 nor will facrifice their. 
LIBERTY bya fcrupulous adherence to thofe political 
maxims, which were originally eftablifhec to preferve it, 
Therefore tho’ the pofitive laws are filent, experience 
will furnifh us with a very remarkable cafe, wherein 
NATURE AND REASON PREVAILED. When King James 
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put. de Feud. p. 41. 
which he calleth, Feudales probationes, he maketh 


the fourth, calling it Laplorarionem, & hujus Suriofee » 





Or BD 


the Second titvapen the fundamental conftitution o 
realm, the convention declared an abdication, wh 


se 


the throne was rendered vacant, which induced a ee 


fettlement of the erown. And fo far as this precedent — 
leads, and no farther, we may now be allowed to + 
down the /aw of redrefs againit publick oppreffion. 
therefore any future prince fhould endeavour to fubvert 
the conftitution by BREAKING the ORIGINAL CON- 
Tract between King and people, fhould violate the 
fundamental laws, and fhould withdraw himfelf out of- 
the kingdom ; we are now authorized to declare that this — 
conjunction of circumitances would amount to an abdica- 
tion, and the throne would be thereby vacant. But it 

is not for us to fay, that any one, or two, of thefe ingre- 
dients would amount to fuch a fituation ; for there our 
precedent would fail us. In thefe therefore, or other 
circumftances, which a fertile imagination may furnifh, 
fince both law and hiftory are filent, it becomes us to be 
filent too ; leaving to future generations, whenever neceffity y 
and the Jafety of the whole fhall require it, the EXERTION 
of thofe INHERENT (tho’ l#tent) POWERS OF SOCIETY, 
which no climate, no time, no conftitution, no contrat, cat 
ever DESTROY or DIMINISH, Black. Com. 1 P. 243, d 





* Dotion, When a new fufragan bifhop is confecrated, 
the archbifbop of the province by a cuftomary prerogative | be 
claims the collation of the firft vacant dignity or benefice 
in that fee, athis own choice ; which is called his Op ns 
Cowell. ae 

Dptional Wit. A precipe is an optional writ, i e. 
it’s in the alternative, commanding the defendant, to do — 
the thing required, or fhew the reafon wherefore he hath 
not done it. There is another fpecies of original writs 
called Peremptory, or a Si fecerit te fecurum, from da’ 
words of the writ, which dire€ts the fheriff to caufe the 
defendant to appear in court, without any option given =~ 
him, provided the plaintiff gives the fheriff fecurity 
effectually to profecute his claim. Black. Com. pic! a ia 
274: . 
Dza. This was Saxon money or coin, vale izn? 
teen pence, and fometimes according to variation of the 
ftandard at twenty pence. It isa word which often occurs £ 
in Dome/day, and the laws of King Canutus. 

Dando pro Wege @ degno, An ancient Writ. — H 
fore the Reformation, while there was no a Aa 
for a fitting parliament, when the Hou/es of Parliament 
were met, they petitioned the King that he would re- 
quire the bifhops and clergy to pray for the peace 
good government of the realm, and for a continu 
of the good underftanding between his Majefty an 
eftates of the kingdom ; and accordingly the writ 
Orando pro Rege & Regno was iffued, which was comm 
in the time of King Edw. 3. Nicholf. Engl. 
par, 3. p. 66. 

Darium, The hem, or border of a garment. Cor 

D2bis, Anglice, A bonney, a {welling or knot i 
fleth, caufed by a blow. Brad. lib. 3. tit. De C 
cap. 23. num. 2. 

Dzchards and gardens, Robbing them, or deffsoy ae 
trees in them, how punithed, 43 Eliz. c.7. 9 Geo. Le. 

c. 22, The hundred anfwerable for the ssa 
lo €. 22. fel. Js 

Dichel or Dzchal, (mentioned in ftat. - Rich. Fi i A 
8. 24 H. 8. cap. 2. and 3 & 4 Edw. 6. cap.2.) S 
to be a kind of cork, oy rather a kind of ftone like a 
which dyers ufe in their colours. To what duties lia 
4WiiSM. 6.5. fed. 2. A 

Ddeal, or Ddal, (ordalium) Is a Saxon $ 
compounded of or, magnum and deal, or dele, 
or as others, from or, which in that language i j 
tive, and del, part, that is, expers criminis, or Not guil 
but is, ufed for a kind of purgation praétifed in anci 
times, and in the Canon law called pargatio wul 
There were of this two forts, one by fire, another 
water, Of thefe fee Mr. Lanbard, in his Explication 
Saxon Words, verbo ordalium: of this you may 
likewife Holingshed, fol. 98. and Hotoman efpecially, B 
where, of: five kinds of proc 



































bationis 6, genera fuiffe animadvertit, viz, per flammam, 
per aquam, per ferrum candens, per aquam vel gelidam vel 
Serventem, per fortes FP per corpus Domini, of all which 
he alledgeth feveral examples out of hiftory, very worthy 
reading. See Skene deverbor. Significat, verbo Machainum, 
This feems to have been in ufe in Henry the Se- 
cond’s time, as appeareth by Glanville, lib. 14. cap. 1, 
2. See allo Verffegan, cap. 3. pag. 63, Ge. See alfo 
Hoveden 556. This Ordalian law was condemned by 
Pope Srephen the Second, and afterwards here totally abo- 
_lifhed by parliament, as appears by Ror. Paten. de Anno 
2 Hen. 3. membr. 5. Cowell. Vide Leg. Edw. Confeff. 
cap, 9. Anciently when an offender being arraigned 
pleaded Not guilty, he might chufe whether he would 
put himfelf for trial upon God and the country, by 
twelve men, as at this day, or upon God only ; and then 
it was called the judgment of God, prefuming that he 
would deliver the innocent. Terms de Ley, 9g Rep. 
32. This trial was two ways, one by water, and ano- 
ther by fire: the water ordeal was performed either in 
hot or cold ; in cold water the parties fufpected were ad- 
judged innocent, if their bodies were not borne up by the 
water contrary to the courfe of'nature; in hot water, they 
were to put their bare arms er legs into fcalding water, 
which if they brought out without hurt, they were ta- 
ken to be innocent of the crime. ‘Thofe that were tried 
by the fire ordeal, pafled bare footed and blind-fold over 
nine hot glowing plow-fhares ; or were to carry burning 
irons in their hands, ufally of one pound weight, which 
was called Ample ordeal; or of two pounds, which was 
duplex; or of three pounds weight, which was sriplex or- 
dalium; and accordingly as they efcaped, they were judged 
innocent or nocent, acquitted or condemned: this fire or- 
deal was for freemen, and perfons of better condition ; 
and the water ordeal for bondmen and rufticks. G/anv. 
libs 4. ce 1. And thé horrible trial by fire ordeal, in 
the firk degree, Queen Emma, mother of Edward the 
Confeffor, underwent on a fufpicion of her chaftity: alfo 
an example of the fecond kind is mentioned in our books 
of a company of perfons fuipected to be ftealers of the 
King’s deer, in the reign of King Will. 2, who having 
carried burning irons without injury, on its being re- 
ported to the King, he received it with a remarkable in- 
 dignation; and replied, 


are perfected, they are to be ferved on the parties, or the 
clerk or folicitor employed by them. Jéid. If an order 
is of courfe, the folicitor ufually draws up the notes or mi- 
nutes, and gives them to the regifter’s clerk, to draw up 
the order from; and when the order is drawn up, it is to 
be entered by the entering clerk, which muft be within 
eight days from the pronouncing ; then the regifter paffes 
and figns it; after which is the fervice, éc. For not 
obeying an order, perfonally ferved, a party may be com- 
mitted. | 

Ders of the ing’s Wench, Are rules made by the 
court in caufes there depending; and when they are 
drawn up and entered by the clerk of the rules, they be- 
come orders of the court. 2 Lill. 261. This court doth 
not take notice of orders made in Chancery, nor in any other 
court, fo as to be bound by them; but will proceed ac- 
cording to their own rules and orders. ` Trin. 23 Car. B.R. 
And if a caufe be put in the paper of caufes, that it may 
be fpoke unto in the matter of law, by the order of the 
court ; and the attorney in the caufe doth not attend at 
the day, the caufe is to be put out of the paper, and not 
be put in again that term; except very good caufe be- 
hewn, Mich. 22 Car. B.R. 2 Lill, 261. The 
King’s Bench hath power to quafh any orders made at 
the publick or private feffions of the peace; or by any 
other commiffioners, if they find good reafon for it. 
Ibid. 

See Sir George Cooke's Rules and Orders in the Courts of 
King’s Bench and Common Pleas, and Cafes in Praétice, 
z vols. 8vo, a very excellent work; from which many 
things in our modern books of prattice are taken, tho’ 
the authors have feldom been fo ingenuous as to acknow- 
ledge from whence they were taken, or to refer to any 
authorities, in many of thofe inftances. 

Diders of Juftices of Peace. Fuffices of peace, who 
make orders, muft be faid in fuch orders to be juitices of 
the county, for refiding in the county is not fufficient; but 
they need not be of the divifion: it muft alfo appear 
that one of the juftices was of the guorum. 2 Salk. 4745 
480. An order figned feparately by two ju/fices of peace, 
not being prefent together at the doing it, was ruled 
naught upon the ftatute 14 Car. 2. c.12. See 1 Ld. 
Raym. 55. Alfo where ’tisfaid; that two juftices doth or> 
der inftead of do, the fingular number for the plural, it 
has been adjudged ill, 2 Raym. 1198. And if the name 
of the county be not in the body of orders, but only in the 
margin, they will be quafhed: tho’ fome orders of re- 
moval with the name of the county in the margin, have 
been held good. Mich 11 Geo. 1. Mod. Ca. in L. and E. 
310. The feffions of the peace, during all their i¢flions, 
may alter or revoke their orders, and make a new order to 
vacate the former, tho’ it be drawn up; as judgments 
in B. R. may be altered during the fame term, the fef- 
fions as well as the term being in law accounted as one 
day. Ibid. 606. And the quarter-feflions is not bound 
to fet forth the reafon of their orders and judgments, no 
more than other courts. 2 Salk. 607. Juftices of peace 
at the quarter-feflions may reétify defects of form in orders, 
&c. upon appeals, and then fhall determine the matters 
according to the merits of the cafe; and no orders fhall 
be removed into B. R. without entering into recognizance 
of 50/. to profecute with effect, ĉe. otherwife the juftices 
to confirm their order, by Stat. 5 Geo. 2. c. 19. By the 
Stat. 26 Geo. 2. c. 27. No order of juftices fhall be fet 
afide for not inferting that one of them is of the guorum. 
See Poor, 

Order of feffons muk adjudge; and not ftate the evi- 
dence only, 1 Wil/i 74. 

Drdinale, Isa book which contains the manner of per- 
forming divine offices : in quo ordinatur modus, Ge. 

Mzdinance, (ordinatio) Is a law, decree, or ftatute, va- 
rioufly ufed. Litt. Dia. 

Mrdinance of the Foret, (ordinatio forefz) Is a fta- 
tute made touching matters and caufes of the fore/?, anno 
34 Ed. 1. 

Drdinance of Parliament, Is faid to be the fame with 
a& of parliament ; for in the Parliament Rolls aéts of par- 
liament are often called ordinances, and ordinances ags : 
but originally there feems to be this difference between 
them; that an ordizance was bat a temporary a€t, by way 
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Quid of id; Deus of juftus Judex : Perect qui deinceps 
ju _ bbe crediderit. 




















The monarch mut mean, that God, whom his priefts 
= had taught him to worfhip, or confider as God ; not the 
= great Author of Nature. 
= The Saxons, befides the trial by combat, commonly ufed 
their fire and avater ordeals: See Black. Com. 4 V. 336, 
407, 418, 
= Defe, or Delfe, (efofio metalli, derived‘from the 
Saxon ore, metallum and delfan effodere) Is often ufed in 
charters of privileges, being taken for a liberty, whereby 
= a man claims the ore found in his own ground, but pro- 
= perly is the ore lying under ground: as alfo a delfe of 
coa], is coal lying in veins under ground, before it is dig- 
 gedup. Cowell. 
Dels, Oaths and ordels, Was part of the privileges 
and immunities granted in old charters, meaning the 
ight of adminiftring oaths, and adjudging ordeal trials, 
vithin fuch a precinét or liberty, Cowell. 
_ Ders, Are of feveral forts, and by divers courts; as 
of the Chancery, King’s Bench, &c. Orders of the court of 
Chancery, either of courfe or otherwife, are obtained on the 
tition or motion of one of the parties in a caufe, or of 
{ome other interefted in, or affected by it; and they are 
ometimes made on hearings, fometimes by confent of 
arties. Prac. Solic.26. ‘They are to be pronounced in 
open court, and drawn up by the Regiffer from his notes ; 
and if there be any difficulty in adjufting the notes, a 
- fummons is given by the regifter for the clerk or folicitor 
_ of the other fide to attend, whereupon they are fettled, or 
_ the court is applied to, if it cannot be otherwife done : 
before the orders are entered and paffed by the regifter, the 
other fide hath four days allowed to object againft them, 
for which purpofe copies are delivered; and when they 


oh 


of prohibition, which the Commons might alter or amend 
at their pleafure; and an act of parliament is a perpetual 
law nat to be altered but by King, Lords and Commons, 
Rot. Parl. 37. Ed. 3. Pryn’s Animadver. on 4 Inf. 13. 
And Sir Edward Coke fays, that an ordinance of parliament 
is to be diftinguifhed from an act ; in as much as the lat- 
ter can be only made by the King and the three eftates, 
whereas the former is by one or two of them. Co. Lit. 
Drdinary, (ordinarius). Is a Civil law term, for any 
judge who hath authority to take cognifance of caufes in 
his own right, and not by deputation: by the Common 
law it is taken for him who hath ordina#y or exempt and 
immediate jurifdiftion in caufes ecclefiatticah “Co. ‘Lit. 
344. Stats Wem. 2.5.13 Bd.t) bapi rg ean qu.i 
This name is applied to. a di/bop who' hath original 
jurifdiction ; and an archbifhop is the ordinary of the whole 
province, to vilit and receive appeals-from 1 ee | 
rifdictions, @c. 2 Inf. 398.9 Rep. quo Wood's Tafi. 25. 
‘The word ordinary is alfo ufed.for every Hep ark or official 
of the bithop, or other.ecclefiaitical judge, having judi- 
‘cial power :, an, archdeacon is, an ordinary 5 and ordinaries 
may. grant adminiitration of inteilates eftates;\€'c. Stat. 
38 Ld. 3. ce Lies Q Rep. 36. But the: bifhop of the 
diocefe js the true andsonly ordinary. to. certify excom- 
munications, lawfulnefs of marriage, and fuch ecclefiaf- 
tical and f{piritual ats to the judges of the Common law ; 
for be as the. perf n whom the court is to awrite to, in Juch 
things. 2 Shep. Abr. 472. For the ordinary’s power, it 
is declared by many alates as relating’ to vifiting hof- 
pitals, by 2 Hs 5. ¢. 1..\ The certifying ‘of -baitardy, 
&e, H. 6...¢.11.|, Concerning queftions of tithes, 
that mitt come in debate» before him.’ 27'H. 8. ¢. 20. 
Allowance of {choolmatters, EF aohia Bet as Oy 
Jace l < ca4. Ifa man jmay keep a fchool without li- 
cence of the ordinary, fee Ld. Raym. 603. And their 
authority in general is reftored, by 13) Car.’ 25 é 12. 
he ordinary’s power and. intereft inva church; ‘is ‘of ad- 


Mitting, initituting:and indudting parfons ; of feeing and | 


taking care, that it be provided with a pator, by the på- 
tron who has the right of prefenting jor in'his ‘default, 
to beftow the church on, fome. proper perfon to ferve the 
Gure, ETc., 1 Roll. Rep. 453. Before *prefertation toa 
church, . ‘the ordinary may fequeiter the profits$ ' and du- 
ring. the vacation, tis: faid thè may make‘a leafe.’ 1 
Keb, 370. When the. ordinaries or their minifters have 
committed extortion or oppreflion, they. may be indiéted, 
putting the things in certain, and in what: manner, Se: 
25 Ed. 3. ¢.9.. Formerly clerks accufed. of crimes were 
delivered to the ordinary, and’ the bodies ‘of fuch clerks 
kept in the ordimary’s prifon until tried. before him by a 
jury of twelve clerks ;',and if condemned, ' they were 
liable to no greater punifhment than degradation, lofs of 
goods, and the profits. of their lands ;:unlefs they had 
been guilty of apottacy, Ge. This ‘was when they had 
the privileze of being tried only by ecclefiattical/judges 5 
which was fo far indalged them, that’afterithey had been 
once delivered to the. ordinary, they could-'not be re- 
manded to any temporal ‘court, until: the Szar 8 Eliz. 
c. 4. 2 Hawk. P. C, 361. No ornaments'can be fet up 
in a church, without confent of the ordinary. I Strange 
576. See Co. lik, 9. fols 36. Henfloe’s cafe,’ And the 
ie of Weftminfler 2. cap. 19.3 LE. 3 t 11. and 21 
- cop. 5. 2 Inf. cap, 19. ‘See “Brooke, Ordinary, 
ae aoa in cap.) Exterior. tit. de Conftitutionibus, 
verbo Ordinarii, Indiétment. againtt ordinary; We. for 
extortion, mutt fet forth the fact, 25 Ed. 3. fi. 3- ces 
See Adminifirator, Bifbop, Cler. 8I» Ho/pitals. 
Ordinary of Jcrogatc, Is one who is attendant in 


erdinary upon condemned malefactors in that prifon, to’ 


prepare them for death; and he records the behaviour of 
fuch perfons. 

Ddinatione contra \ervientes, A writ that lieth, 
againft a fervant, for leaving ie mafter senate to the 
ftatute, Reg. Orig. 189. 


Ozdination of Clergy. No man is capable of racia 
any “ecélefiaftical promotion, or dignity, unlefs ‘he bed | 


ordained a prieft,»to qualify him for the fame. A élerk 
is to be twenty-three years-old, and have ideacon’s orders, 


before he can be admitted into any fharesof the miniftry : 


and a prieft muft be twenty-four years of ‘age, before he 
fhall be admitted i into crders.'to preach, or to adminifter 
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cannot with one who is to be made a. prieft, 


‘be ordained, the bithop is bound to/furceaie: 


of tatile. 


ORF 
the facrainents 3 ; but the archbifhop may -difp 
‘one to be made deacon at what age he pleaf 
























































Deacons and priefts are, to| be, ordained only-o} 
Sundays immediately following the Ember We 
on urgent occafions; and it is to be done: 
thedral or parith church where the bithop refid 
of divine fervice, and in the prefence of \the arc! 
dean, and two prebenearies,. or of four other 
vines, And no bifhop fhall admit any? perfon into 
Without a title, or affurance of being provided fo 
‘before any are admitted, the, bithop>thall examin 
in the prefence of the »minifters,, wiorafi 
impofition of hands; on pain, if he adie’ 
lified, &'c. of, being fufpended by the archb 
making either deacons. or priefts for two: years) 
34. if any impediment be ,objected: againft one 
to be made either priet or deacon, ati thestime hi 


tC Aim 


Gaining him, until he thall be, found. clear.of'that 
“diment ; and it is generally held, that whatever are 
caufes ‘of deprivation, are. alfo fficting caufes' t 
adn ifion to orders 5, as incontinency, d 
‘erature, perjury, forgery, fimony, ‘hese 
baftardy, Ge. 2 daft. 631. 5 Repo iAy 
ordained prick, mult bring a teltimonial of fou 
known, to the bithop,,. of. his life and ‘doé 
‘able to give an account, of. his faith in; haiio 
con is not to be made ai prie(y uplefsii 
the bihop fuch a teflimonial of luis life, 
he hath’ been found faithful and diligent: 
office Of a deacon, A bifhop shall mot: 
deacon and minifter, on the fame day 3 for) 
Tome time’ to try the beh yiour of a deacon 
before ‘he is ‘admitted. the, order of ‘priefth 
time is génerally a, year, but. it may be fho 
fonable cake allowed, by the. bithop. u prief 
are not only to fubfcribe the, bea 
the dath of the King’s {aprem ays AE aati 
altered’ by Svat, a We, tS M. A-priett’b 
receives dut ority toxpreach 4 she word, and 
Holy Sacraments, &c.. (but, heimay notp: 
c: -hce from the bifhop, archbifhop, or oneof unt 
None but prielts are capable of any’ ‘benefice, 0 
or of adminiitring the eg 13 
Sea. Ts ent 
The Stat. 31 Eliz. ‘caps ‘6. ae 
of priefts, (ce. If any perfons thall tak 
other profit; to -maxe and ordain a mififter,\or 
him to preach, they, fall, forfeit; 4o/, an ‘th 
ordained, &c. 10l. by this flatute. «uis u 
Droines, A general chapter, or other 4 
tion of the religious of fugh a particular ord 
Antiq. ‘$. 570. 
Drdine8 mojores E. AMuinozes,. Theth 
pricit, deacon and {ubdeacon, any of wh 
for prefentation and admiffion to an ecclefia 
or cure, Were called ordines mojeres 3, and- 
ders! of “cha antor, pfalmil a oltiary, reade: 
acolyte, were called ordines, minores:: © r 
fons fo ordained had their prima irs di 
tonfura clericalis, Cowellisy i4 
Ozdinim fugitivi, Signified thefts er: 
deférted their houfes, and) ‘throwing off the. 
ced their particular order, in. contempt of- 
other obligations. Paroch. „Antiqa 388. .> 
Drdinance, Letters patent for making it 
fatte of monopolies, 21 Fate Ie 3. Chen 
“Dz0, Is taken for that rulé which, the mc 
obliged’to obferve. Ju Eadmer., vita Se Enfelni, 
D00 Albus, The White Friars, | or Aug 
the Cifertians alfo,wore White anti 
Dızo Higer, Were the Black age 
didi femulantes 3 3 as Ingulpbus, tells us, 
niacs likewile wore J Black. . Matt, Pari si 
Drfzild, or Cheapgeia,.. anne xon 
and gild, Jolutis vel. redemptio, ) Is a delivery or r 
But Lawbard ays, ’tis a refti 
the handred, or ‘county, for any wrong done 
was in pledge. Arch. page, 1267 Os Tatheria | 
taking” away cattle. 5 











Dlo Gaten, 
boat within the mouth of Orford hawen, 27 El, c. 21. 


f: Ja al Called orfraies, becaufe adorned with fuch 
works of gold. Mention is made of thefe orfraics in the 


a coi ruptly from Orkney-ling, becaufe the beft are near that 
o Liland. “Cowell, 


b 





5 brevium. “See Attorney s Pratt. in Court of K. B. and C. P. 
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Abe o Dugnai In the treafurer’s remembrancer’s office 




























= in the Zxcheguer, the tranfcripts,, €c. fent thither out of 
o: Chancery are called by this name, and diftinguifhed 
from recorda; which contain the judgments and pleadings 
in faits tried before the Barons. 
_ Diped, Some orped knight, i.e. aknight whofe clothes 
ek etn gata” Blount. 
Dohan, (¢rpbanus) Is, a fatherlefs child; and in the 
the city of London there is a court of record eltablifhed for 
the cafe and government of orphans. 4 Init. 248. 
The Lord Mayor und Aldermen of London have the cuftody 
Y -of orphans ander age and unmarried, of freemen that die; 
ànd the Keeping of their lands and goods: and if they 
_ dommit thé cultody of an orphan to any man, he fhall have 
the writ of ravibrent of ward, if the orphan be taken 
away; or the Mayor and Aldermen may imprifon the of- 
der until he produces the infant. 2 Danv. Abr. 311. 
any one, without confent of the court of Aldermen, 
ies fuch ah orphan under the age of twenty-one years; 
out of the city, they may fine and imprifon him, 
paid. 1 Lev. 32. 1 entra 178, Executors and 
niftrators of freement dying, are to exhibit true in- 
entories of their eftates before the Lord Mayor and Al- 
ermen in the court of orphans, and mult give fecurity to 
the Chamberlain of London and his fuccefiors by recogni- 
nee for the orphan’s part; which if they refufe to do, 
oy may be committed to prifon until they obey. Wood’s 
522. If any orphan, who by the cultom of London is 
er the government of the Lord Mayor and Aldermen, 
in the Spiritual court for. any legacy, &c. a prohibi- 
all be granted; becaufe the Lord Mayor and 
dermea only have jurifdiGtion of them. 5 Rep. 73, 
t an orphan may waive the benefit of fuing in the court 
phans, and file a bil) im equity for difcovery of the per- 
eliate, &.¢, 
€ Lord Mayor and Commonalty of London being 
erable for the orphans money paid into the chamber of 
e city, and by fome accidents become indebted to the 
trphans and their creditors, in a greater fum than they 
pays by Stat.5 G6 W. & M. cap. 10. it is enatt- 
that the lands; markets, fairs, &c. belonging to the 
of London, fhall be chargeable’ for raifing eight theu- 
_ fahd pounds per ann. to be appropriated for a perpetual 
und for orphans; and towards raifing fuch a fund, the 


Mayor and Commonalty may affefs two thoufand pounds 
yearly upon the perfona! eftates of inhabitants of the city, 
and levy the fame by diftrefs, Gc. Alfo a duty is grant- 
ed of four fhillings per ton wines imported, and on 
coals ; and every apprentice fhall pay 2s. 6d. when he 
is bound; and 5s, when he is admitted a freeman; for 
raifing the fund: the fund is to be applied for payment 
of the debts due to orphans, by intereft after the rate of 
4l. per cent. (Fc. And no perfon hall be compelled, by 
virtue of any cuftom in the city, to pay into the chamber 
of London any fum of money. or perfonal eftate belonging 
to an orphan of any freeman for the future. 5. tF- 6 
W. is M; By theStat. 21 Geo. 2. c. 29. The duty of 6 d: 
per chaldron on coals, given by, the Stat.5 S6W.9 M. 
towards the orphan debt, is continued for thirty-five years. 
See Stat, 21 Geo. 2. c. 29. for the further relief of the 
orphans of the city of London. 

Mreclli, (Fr:) Is a foreft word, and fignifies the claws 
of a dog’s foot. Kitch. 

Dstolagium, A garden plot, or hortilage. 
tom. I. 

Dyal; (oriolum) Is a room, or cloifter, of a monaf- 
tery, priory, &c. whence it is prefumed that Oriel or Oryel 
College in Oxford took name. Matt. Parif. in. vit. Abb. 
St. Alban, 

Dfculum Pacis, A cuftom formerly of the church, 
that in the celebration of the_mafs, after the prieft had 
{poke thefe words, wiz. Pax Domini vobifcum, the people 
kiffed each other, was called, ofculum pacis : afterwards 
when this cuftom was abrogated, another was introduced; 
which was, whilft the prieft {poke the aforementioned 
words, a deacon offered the people an image to kifs, 
which was commonly called pacem. Matt. Parif.anno 1100, 

M{monds, A kind of iron ore, antiently brought into 
England., Stat. 32 H. 8. cap. 14. 

Dento, Was a tribute paid by merchants for leave 
to expofe their goods for fale in markets. — Qui per 
terras ibant oftenfionem dabant EF teloneum. Leg, Ethel- 
red. cap, 23. ; 

Mlwato’s iato, (Lex Ofwaldi) The law by which 
was underftood the ejecting married prie/ts, und intro- 
ducing monks into churches, by O/wald bifhop of Wor- 
cefter, about the year 964. á 

Dswald’s Law Bund:ed, Anancient hundred in Wor- 
ceflerfhire, fo called from bifhop Ofwald who obtained it 
of King Edgar, to be given to St. Mary’s church in Wor- 
cefer; it is exempt from the jurifdiction of the. fheriff, 
and comprehends 300 hides of lands. Camb, Brit. 

Dtho, Was a deacon-cardinal.of St. Nicholas, in car- 
cere Tulliano, a legate for the people here in England, 22 
H. 3. whofe conftitutions we have at this day. . Stow’s 
Annals, 303. 

DMthobonug, Was a deacon-cardinal of St. Adrian, and 
the pope’s legate here in England, 15 H. 3. as appeareth 
by the award made betwixt the faid King and his Com- 
mons at Kenilworth. His conftitutions we have at this 
day in ule. 

Much, A collar of gold, or fuch like ornament, worn 
by women’about their necks. Svat. 24 H. 8. c. 13. 

Dber, (Sax: ofer, ripa) In the beginning or ending of 
the names of places, fignifies a fituation near the bank of 

-fome river; as St. Maryower in Southwark, Andover in 
Hampfhire, Se. 
- Dverepted, (from the Sax. ofer, i. e. fuper; & cythan, 
offendere) Is ufed where a perfon is convicted of any 
crime; that it is found upon the offender: this word is 
mentioned in the laws of Edw. apud Brompton, pag. 836. 

Dbverhernifla, Contumacy;.or contempt of court. 
In the Jaws of Adelfian, cap. 25. itis ufed for contumacy +: 
but in a council held at Winchefler, anno 1027, it fignifies 
a forfeiture. See Leg. Ztbelred, cap. 27. 

Drycrfameffa, Seems to have been an antient fine be- 
fore the ftatute for Ave and cry, laid upon thofe, who, 
hearing of a murder or robbery, did not purfue the male- 
factori 3 Inf. 116. Si quis furi chviguerit, & fine 
wociferatione gratis eum dimiferit, emendet Jecundum Weram 
ipfius furis, vel plena lada fe adlegiet, quod cum eo falfum ne 
Jiwit : fi quis audito clamore feperfedit, -reddat overiamefla 
Regis, aut plene fe laidiet. Lib. Rub. caps 36. 

Dverfeers of the 002, Are publick officers created 
by the Stat. 43 Elz. c. 2. to provide for the poor of every 

parih, 


Mon. Angl. 
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Parith ; 
to the extent of parifhes, 


fèrs in making a poors rate, &e. 


they were the fole cwerfeers of the poor. 
Wood’s Inft. 93. See Poor. 


Mvert, (Fr.) Is ufed for open; overture, an opening, 


alfo a propofal. Law Fr. Did. 


Dvert= Pit, (apertum faum) An open aé& which by 


Some overt- 


law muft be manifeftly proved. 3 Inf. 12. 
ad is to be alledged in every indictment for bigh treafon : 


fuch as for treafon in compafling the death of the King, 


3 Inft. 6, 


the pee arms to effe&t it, e. 
FISR RG AY. 


12, 


Stat: 7 W. 3.. Vide Treafon. 


Deduction: Is an open plain word, not to be mif- 


taken, Stat. 1 Mar. Sef. 2. 3. 
Dvies, (Fr.) Ads, deeds, 
are days works. 8 Ref. 131. 


or works: 


Ourlop, The /etrwite or fine paid to the lord by the 
inferior tenant, when his daughter was corrupted or de- 
Natavi in villa de Wridthorp——/olvit qui- 
libet pro filiabus Juis maritandis gerfam Domino, & ourlop 
pro filiabus corruptis, & Roth & alia fervitia & auxilium. 


bauched, 





Petr. Blef. Contin. Hift. Croyland, 115. 


Duked, (from the Fr. oufer, to put out) As cuffed of 
poifeflion, îs where one is removed or put out of poffeffion. 


3 Cro. 3 


Duker te Main, (amovere manum) Signifies a livery of 
land out of the King’s hand, or a judgment given for him 
that fued a monffans de droit; and when it appeared upon 
the matter, that the King had no title to the land he 
feized, judgment was given in the Chancery that the King’s 
hands be amoved, and thereupon an amoveas manum was 
awarded to the efcheator, to reftore the land, it being as 
much as if the judgment were given that the party fhould 


have his land again. Stauadf. Prerog. cap. 24. 28 Ed. 
1. cap. 19. It was alfo taken for the writ granted upon 
a petition for this purpofe. F. N. B. 256. And it is 
written cuter le maine, in the 25 Hen. 8. cap, 22. Butall 
wardfhips, liveries, and oufer le mains, Gc, are taken 
away by Stat. 12 Car. 2. cap. 24. 

Datter le Wer, (oultre, i.e. ultra, & le mer, mare) 
Is a caufe of effoin or excufe, if a man appear not in 
court on fummons, for that he was then beyond the feas. 

Dutfangthef, (from the Sax. wf, i. e. extra, fang, 
captus, & rheof, fur) Fur extra captus, quem Dominus, 
quanquam in alieno fundo comprehenfum, in curiam tamen 
Juam revocat, ibique judicat, Litt. It is a liberty or privi- 
lege, as ufed in the ancient Common law, whereby a lord 
was enabled to call any man dwelling in his manor, and 
taken for felony in another place cut of his fee, to judg- 
ment in his own court. Rafal. Stat.1 G2 P. 8 M. 
6. 15 

duthett, Is the fame with outhorn ; which is a calling 
men out to the army, by the found of an horn, 

Dut-houfes, Are thofe belonging and adjoining to 
dwelling-houfes ; and taking away any money, goods, 
Se. from fuch out-houjes, in the day-time, of 5s. value, 
is felony without benefit of clergy. Dalt. c. 99. Stat. 
32 Eliz. c. 15. 39° 4W. EM. c.9. See Burglary. 

Mutland. The Saxon Thanes divided their hereditary 
lands into inland, fuch as lay neareft their dwelling, 
which they kept to their own ufe; and cutland, which lay 
beyond the demeans, and was granted out to tenants, at 
the will of the lord, like copyhold eftates. This outland 
they fubdivided into two parts,one part they difpofed among 
thofe who attended their perions, called Theodens, or lef- 
fer Thanes; the other part, they allotted to their huf- 
bandmen, orchurls. Spelm. de Feud. cap. 5. 

Durtlato, Sax. urleghe, Lat. utlagatus) One deprived 
of the benefit of the law, and out of the King’s proteétion. 
Fleta, lib. 1. cap. 47. If where a perfon is called into 
the law, after an original writ, and the writs of capias, 
alias and pluries, returned Non eff inventus, and procla- 
mation made for him to appear, Sc. he contemptully re- 


and are fometimes two, three, or four, according 
Churchwardens by this ftatute 
are called over/eers of the poor, and they join with the over- 
But the churchwar- 
dens having diftin& bufinefs of their own, ufually leave 
the care of the poor to the over/eers only; tho’ anciently 
Dalt. ch. 27, 


And no evidence fhall be admitted of any 
overt-ad, that is not exprefly laid in the indistment, by 


and owvrages, 


juriftition Juch proceffes are to iffue. 


feme fole or covert, Jeveral defendants, and principai 


jer ‘fiction Juch procefes are to ifue, 






























Of a2 


fufes to appear, he is then outlawed. 1 Infi. 128. 
woman cannot be an outlaw, becaufe women ; 
{worn to the King as men are, to be ever within 
therefore they are faid to be waived, as not regard 
forfaken of the law. F. N. B. 160. And an. 
under twenty-one years old, his age to take the o 
allegiance, cannot be outlawed. When a perfon 
ftored to the King’s proteétion, he is in/awed agai 
Dutlawzy, (utlagaria) Is the lofs of the benefi 
fubjeét, that is, of the King’s protection and th : 
Cowell. : 
Outlawry is a punifhment inflited for a 
in refufing to be amenable to the juttice of tha court 
which hath authority to call him before te en 
as this is a crime of the higheft nature, being an act of re- 
bellion againft that flate or community of which he is 
a member, fo it fubjeéts the party to forfeitures and Ne $ 
abilities; for he lofeth p liberam legem, is out of 
King’s protection, €e. Co. Lit. 128. Dod. & Sal 
dial.2. cap. 3. 1 Roll. is 802. takis 
And as to forfeitures for refufing to appear, the 1 
diftinguifhes between outlacuries in capital cafes, end t 
of an inferior nature ; for as to outlawries in treafon anc 
felony, the law interprets the party’s abfence a f 
evidence of his guilt, and without requiring further 
accounts him guilty of the fa, on which enfues co 
tion ef blood, and forfeiture of his eftate, real and 
fonal. Co. Lit. 128. 3 Inf. 161. a 
But cuslawry in perfonal actions does not occafion 
party to be looked on as guilty of the faa, n 
occafion an intire forfeiture of his real eftate 
very fatal and penal in its confequences ; for 
is reftrained of his liberty, if he can be foun 
his goods and chattels, and the profits of his lat 
the outlawry remains in force. Plow. 5414 19, 
b. Show. Parl. Ca. 73. 
Anciently outlawry was looked upon as fo 
crime, that any one might as lawfully kill a perfon c n out 
as he might a wolf, or other noxious animal; 
herein was changed in Edward the Third’ 
provides, that a perfon outlawed fhall be put 
the herif ozi, having lawful authority for that pu: 
Gop Iht CAL ; 


















may, on a capias Aa break open the Tones h 
perfon outlawed ; for it would be unreafonable, th 
protection, allowed" in other cafes, fhould extend 

who is declared a contemner and violator of the 
therefore the feizing him as an outlaw, implies tl 
berty of entering and feizing him wherever he li 
2 Hale's Hif. P.C. 202. 9Co.g1. 1 Bulf 146, 
Eliz. 908. Moor 606, 668. Yelv. 28. cei 


4 Leon. 41. 2 Fon. 233. 


. In what cafes procefs of Ee lies ; and l 
2. Againfl whom procefs of outlawry may ie pe 2 
avhether it may be awarded againf a peer, an 


acceffary. g 













3. To what place procefs of outlawry is to Jes 
quinto exaĉtus, and proclamations on an outlawry, 


4° What the party muft do in order to intitle hi 
reverfal ; 3 and of the effects and confequences of a rever al 


- In what cafes procefs of outlawry lies ; and 


Originally procefs of outlawry ate lay in trea 
felony, and was afterwards extended to trefpafs 
enormous nature ; and herein it is laid down by 
kins, That procefs of ouslawry lies in all appeals 
in all indictments of confpiracy and deceit, or 
crimes of a higher nature than trefpafs vi & armis; 
it lies not in an action, nor, as fome fay, on an in 
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ment on a ftatute, unlefs it be given by fuch ftatute, 


either exprefly, as in the cafe.of premunire, or impliedly, 


as in cafes made treafon or felony. by ftatute, or where 
a recovery is given by an action in which fuch procefs lay 
before, asin the cafe of forcible entry. Staunaf. 192. 
Bro. tit. Outlawry, 26, 36; 59». Go: Lt. 128. b; -Dyer 
2 Hawk. P. C. 302. 303. and feveral autho- 
 Titjes there cited. 

“In an affie, a capias pro fine lies, and upon that procefs 
of outlawry, if the afife be found with force, but being 
a mixt action, as favouring of the realty, it is out of the 
- flatute of'additions, 1 Hen, 5. cap. 5. which extends only 
‘to pesoni actions, appeals and Aa i. 2 Inft. 665. 
6 Mod. 8 

So procefs of outlawry lies in replevin, and is given 
by’ the flatute 25 Ed. 3. cap. 17. which gives the capias 
in this manner: when on the pluries replegiart facias the 
fheriff returns averia eongata, then a capias in withernam 
~ UMfues, and on that’s being returned nulla bona, a capias 
ites, and fo to out/awry; but it does not lie on the 
original writ of replevin, which is vécontiel and deter- 
mined; therefore as no addition is required in fuch ori- 
‘ginal writ, fo neither ought there to be any in the fecond 
writ; for where a writ or r procefs i is founded on a former, 
it muft purfue the former, and cannot vary from it. 6 
‘Mod. 84. 1 Salk. 5, Earl of Banbury v. Wood, 

By the Common law, in all actions of trefpafs guare 
vi qo) armis, and in which there is a fine to the King, a 
‘capias was the procefs; and herein procefs of cutlawiry 
Jay by the Common law. 35 Hen. 6. 6. b. 22 Hen. 6. 

13. Ref. Ent. 293. 10Co. 72. 2 Roll. Abr. 805. 

But in account, debt, detinue, annuity, covenant, and 
fuch a€tions as are grounded upon negligence or laches 
‘merely, no capias lay at Common law, but only fum- 
mons and diitrefs infinite, therefore the capias and out- 
Yawry in thefe ‘aftions were introduced by aéts of par- 


Moment Cg urs. 128. G. 3 Go. 12. .2 Bulf, 63. 
2 Inf. 143. Cro. Fac. 222, 261. Kelu. 158. Raym. 
128. 1 Keb. 890, 908. 1 Sid. 248, 258. OF detinue 


of charters. Dyer 223. a. dubitatur. 

By the ftatute of Marlebridge, cap. 23. the writ of 
monfravit de compto was given, where before the proces 
in account was fummons,. attachment, and diftrefs in- 
finite ; and by Wefim. 2. cap, 11. procefs of cutlawry is 
given in account. 2 Inf. 145, 380. F.N. B. 259. 

By the 25 Ed. 3. cap. 17. Such procefs fhall he made 

in a writ off debt and detinue of chattels, and taking of 


beafts, by writ of capias, and by procets of exigent, by | 


the fheriff’s return, as is ufed in a writ of account. 3 
Co. 12. 2 Roll. Rep. 295- | 2 Bul. 63. 

And by the 19 Hex. 7. cap. g. it is ena&ted, That like 
procefs be had in aétions upon the cafe, as in actions 


= of trefpafs, or debt. 


_ But it hath been adjudged, that procefs of outlawry 
lies in no cafe but where a capias lies; that therefore 
where the proceeding’ is by bill, and not by original, as 
“there can be no capias, fo there can be no procefs of out- 
Tawry, as in a bill of privilege by or againit ah attorney. 

2 Rol]: Abr. 76. 1°Sid. 159. 1 Keb. 
577 


It is clear, that the courts at Wefminfter may iffue 
procefs of outlawry, and that the court of King’s Bench, 
either upon arr indictment originally taken there, or re- 
moved thither by certiorari, may iffue procefs of capias 
a exigent into any county of England, upon a ncn ef 
_inventus returned by the fheriff of the county where he is 
indiĉed, and a ¢effatum that he is in fome other county. 
2 Hale's Hif. Eeh a 10 Se 

Alfo juitices of oyer and terminer may iffue a capias 
or exigent, and fo proceed to the outlawry of any perfon 


; indicted before them, dire&ted to the theriff of the fame 
= county where they held their feffions at Common law ; 
and by the ftatute of 5 Ed. 3. cap. 11. they may iffue 
ia 
= Jand, againft perfons indicted or outlawed of felony be- 
FA fore A 


procefs of capias and exigent to all the counties of Eng- 


atighe’s Luh F.C. 31,199. 
But juftices of gaol delivery regularly cannot ifue a 


© capias, or exigent ; becaufe their commifion is to deliver 


the gaol de prifonibus in ea exiflentitus, fo that'thofe 


| Eliz. 170, 503. 


| 





| 


whom they have to do with, are always intended in cuf- 
tody already. 2 Hale’s Hif: P. C. 1 

Juftices of the peace may make out procefs of outlacery 
upon indictments taken before themfelves, or upon in- 
di&ments taken before the fheriff, and returned to the 
juftices of the peace, by the fiatute of 1 Ed. 4. cap. s. 
but the power of the fheriff, to make any procefs upon 
indictments, taken before him, is taken away by that fta+ 
tute. 2 Hale’s Hifl. 199. 

It is made a guere by Hale, whether a coroner can, by 
law, make out procefs of cutlawry, againft a man inditted 
by inquifition before him. 2 Hale’s s Hif. P. C. 199. 

It hath been held, that though the procefs in inferior 
courts be å capias, that yet they cannot proceed to out- 
law the party. Yelv. 158. Cro. Fac. 222, 261. Roym. 
128. 1 Sid. 248, 259. 1 Keb. 890, 908. 

The procefs to the cutlawry, viz. the capias and exi- 
gent, muft be in the King’s name, and under the judi- 
cial feal of the King, appointed to that court, which iffues 
that procefs, and with the sefe of the chief juftice or 
chief judge of that court or feffions, 2 Hales Hif. P. C. 
199. 


. Againfi whom procefs of outlawry may be awarded $ 
‘iberber it may be awarded againft a peer, an infant, 
feme Jole or covert, feveral defendants, and principal and 
accefjary. 

Ifa peer of the realm be indi&ed, and cannot be found, 
procefs of oxutlawry shall be awarded again{ft him, and he 
fhall be outlawed per judicium coronatorum. 2 Inft. 49. 
3 Inft. 31- Staundf. 130. 2 Hawk. P.C. 424. 

But in civil ations, between party and party, regu- 
larly a capias or exigent lies not againft a peer, yet in cafe 
of an indiétment for treafon or felony, or for trefpafs 
wi ÊF armis, asan affault or riot, procefs of outlawry fhall 
iffue again{ft a peer, for the fuit is for the King, and the 
offence a contempt again{t him ; therefore, i£ a refçue 
be returned againft a peer, or if a peer be convict of 
a diffeifin with force, or denies his deed, and it be found 
againft him, a capias pro fine and exigent (hall ifue, for 
the King is to have a fine; and the fame reafon holds 
upon an indiétment of trefpafs or riot, much more in the 
cafe of felony. 2 Hale’s Hifi. P. C. 199, 200. Cro. 
5 Co.54. 1 Roll. Abr. 220. 

An infant above the age of fourteen may be outlawed; 
and the outlawry is not erroneous; but an infant under 
the age of fourteen cannot be outlawed ; if he be, it is 


erroneous. 3 Hen. 5. utlag. Fitz. tit. Outlawry 11, 
2 Roll. Abr. 805. Dyer 104. 2 Hale’s Hif. P.C. 207, 
208. 


But the cutlawry of fuch infant is not void, it being 
of record, but is voidable only by writ of error. Dyer 
239. a: 2 Roll. Abr. 805. 

A woman is faid to be waived, and not outlawed ; and 
the reafon why the outlawry of a woman is legally called 
ewaiviaria mulieris, is becaufe women are not {worn in 
leets or torns; therefore men are called utlagati, i. e. 
extra legem pofiti, but women are waiviate, s.e. dere- 
life, left out, or not regarded, becaufe they are not 
{worn to the law. Co. Lit. 122. b. Litt. Jef. 186. 

Therefore where a capias and exigent were awarded 
againft three men and two women, and the return was 
utlagati exiftunt, where, as to the women, it ought to 
have been waiviata exiffunt, this was held to be error. - 
Cro. Fac. 358. Middleton’s cafe. 1 Roll. Rep. 407. S.P. 
1 Roll, Abr. 804. S. P. 

If in an action againft hufband and wife, the hufband 
is outlawed, and wate waived, and fhe is taken upon the 
capias wtlagas’ , tho’ fhe is to be difcharged of the impri- 
fonment, (becaufe the plaintiff cannot proceed againft 
her alone) yet the ftill remains waived, and when her hut 
band is taken he muft bring her in. For this wide Dyer 
271. 6 Cro. Fac. 445. Cro. Eliz.370. Hutt. 86. 1 
Sid. 21. Vide Cro. Car. 58, 55. Smith ver. Afb & ux? 
Hutt. 86. S.C. 

If two are fued in a joint ation, and neither of them 
will appear, procefs of outlawry muft be taken out againit 
both. Cro. Eliz. 648. Beverly ver. Beverly, 


8C If 
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If an exigent be awarded again two, and the return is 
` primo exadi fuerunt & non comparuerunt, without faying, 
“nec eorum aliquis comparuit, it is erroneous. 2 Rol. Abr. 
802. Taverner’s cale. 

‘As to outlawry in aion of account vide 41 Ed. 3. 3. 1 
‘Rol, Abr. AOs 1 Browal. 25. 8. P. 41 Ed. 
3.13 8. 1 Rol. Abr. 127: and wide Moor 188. 
Leon. 76. Alfo vide Dyer 239. pl. 203. 
Anger. N. Bendl, 148. pl. 205. 
1 And. io. S, C. and 1 Sid. 
“Guy ver. Barnard. 

_ As toawarding outlawry againft principal and acceflary, 

by the flat. of Wem. 1. cap. 14. it is provided, that none 

be outlawed upon appeal of commandment, force aid or 

receipt, unlefs he who is appealed of the deed be attainted, | 
fo that one like law be ufed therein thro’ this realm; ne- 

verthelefs, he that will fo appeal, fhall not by reafon of this | 
intermit, or leave off to commence his appeal at the next | 
‘county, againft them, no more than again{t their principals 

which be appealed of the deed, but their exigent thall re- | 
‘main, until fuch as bë appealed of the deed, be attainted 

of outlawry or otherwife. 

_. In the conftruétion of this ftatute, the following parti- 

culars are laid down by Serjeant Hawkins, as molt re- 

markable, 

~ ift, That it feems agreed, that it extends as well to 

indictments as to appeals, not only becaufe the word ap- 

‘peal in the ftatute may in a large fenfë be taken for any | 
accufation in general; but becaufe indictments are certainly | 
as much within the reafon of the flatute as appeals; and | 
the Common law, (for the fettling whereof this ftatute 
was made,) did not make any diftinétion in this refpe& 
between appeals and indi€tments. 2 Inf. 183: 2 Hawk. 

Pe AOU. 

2dly, That it feems agreed, that where-ever fome of 
the defendants are expreisly charged’ as principals, and 
others as acceffaries, before the award of this exigent, the 
,outlawry thereon, of thofe charged as acceflaries, cannot 
but be reverfible, becaufe it appears upon record that 
the exigent iflued, contrary to the direétion of the ftatute ; 
but if feveral be outlawed, on a writ of appeal, which | 
chargeth them all alike oni any diftintion, there 
can be no advantage taken of the appellant’s not ha- 
ving purfued the ftatute, fince it appears not, but that he 
might have charged them all as principals. 1 ce 


2 
Hawitry ver. 
Moor 74. pl. 203. 


173. 1 Keb. 642. S.C. 
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3dly, That it is ftrongly holden, that if an appellant 
take out the exigent, at the fame, time againft all the defen- 
dants, he muft, when they appear, count againft them 
all as principals, and fhall be concluded from charging 
any of them as acceffaries, becaufe -Fe has taken out 
fuch procefs as is erroneous, where all are not principals ; 
but he makes a doubt, whether this be law at this day, |’ 
fince all errors, as the law feems now to be holden, are | 
falved by appearance. 2 Hawk. P.C. 306. and wide z 
Hale’s Hift. P. C. 200. ise 
Athly, That it feems the better opinion, that where 
» there are more than one principal, the exigent fhall not 
ifue, till all of them are arraigned ; ; and herein it is faid | 
by Hale, that if 4. and B, be indicted as principals in fe- 
lony, and C. as acceffary tothem both, the exigent againft 
the acceflary, fhall ftay till both be attainted by ‘outlawry or 
Se for that it is faid, if one be acquitted, the accef- 
{ary is difcharged, becaufe indiéted as acceflary to both, 
therefore fhall not be put to anfwer till both be attaint ; 
but hereof che adds a dubitatur, becaufe tho’ C. be accef- 
fary to both, he might have been inditted as acceffary to 
one, becaufe the felonies are in law feveral; but if he 
be indiéted as acceflary to both, he muft be proved | 1 
fo. 2 Hawk. P. C. 306. 2 Hale’s Hiff, P. C. 200, | 
201. 

In treafon all are principals; therefore procefs of out- 
lawry may go againft him who receives, at the fame time 
as againft him that-did the fat. 1 Hale’s Hif: P: C. 
238. 





3. To what place procefs of outlatwry is to ifue; of the | 
quinto exattus, and proclamations on an outlawry: 
The exigent muft be fued in the county where the 
party really relides, for there all actions were originally 


‘of the fame court, and delivered of rë 
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laid; and becaufe outlawries were at be 
fon, felony or very enormous trefpaffe oc 
to be executed at the Torz, which is th ff 
nal court; and this held not only before the oon 
before the coroners, who were ancient con i 
peace, being the beft men in each county 
the {herif in his court, and who pronou 
in the county court on the party’s bein 
therefore anciently there was no occafion 
to any other county than that in which the 
refided ; but this matter being fince alte 
learning thereof depending on feveral aéts 
it will be neceflary to take notice of the 
Exigent 26. Dyer 295. F.: 
And. firt, It is end&ted by the 6 Hen 
“ That before any exigents be awarded 
indi&ted in the King’s Bench, of treafo 
of capias fhall be direéted to the fher 
whereof they be named in the indictments ; 
And it is further enacted by 8 H. 6. cap 
upon every indiétment or appeal, befo 
| awarded, prefently after the firft writ of ca 
another writ of capias thall be awarded, 
theriff of the county, whereof he who is ind 
was fuppofed to be converfant, by the fame 
by which fecond writ of capias, the fher 
manded to take him, if he can be found 
wick; and if he cannot, to make pro 
counties, before the retura of the fame ae 
writ fo ferved and returned, if he which is ) it 
appealed, come not at the day of fuch writ 
exigent fhall be awarded.” l 
Whis { as not to extend to indi@ments 
taken within the county of Cheffer. 
Iris etd by 10 Hen. 6. cap. 6. © 9 
capias as is required by 8 Ven. 6. cap. is 
ed upon indi@ments or ‘appeals removed 
Bench, orelfewhere, by certiorari or other 
And by the 31 Elz. cap. 3. it is enad 
„every action perfonal, where any writ of 
awarded, one writ of proclamation fh 


of the county where the defendant, at 
| gent, fo awarded, fhall be dwelling; which v 
sation fhall contain the effect of the fame a 
that the fheriff, (as mentioned in the ftat, whi 
make three proclamations ; and that all out 
nounced, and no writs of proclamation aw 
turned, according to the form of this ftatute, 
terly void and none effect.” at: h 
In the conftruction of thefe flatutes, the 
nions have been holden: Us 
That tho’ the words are exprefs, ‘tha 
‘pronounced, contrary to the directions of 
be void; yetit is not to be taken, as if 
were abfolutely void, but only voidable by: 
Cro. Biz 1790). “4 Co. 59. Plow. 137. : 
If a defendant be exprefsly named of th 
wherein he is indiéted, or appealed, and be 
under an gias didus of another, it hath bi 
that there is no need of any capias, with a 
proclamation according to $Hen. 6, c. 10.beca 
comes under the alias dius is not traverfab 


lies; betalti it appears, that defendant 
converfant at B. butif a defendant be na 
pia at prefent, but only late of B. ani 
ate of D. &c. being all in diferent cauntie: 
in which the profecuticn is commenced, apia 
to the theriff of each county. 2 Hawk. P. | 
Hale's Bif. P. C. 195-6. Vide Crow facut 
cafe. And alfo 2 Hales Hif. P. C. 201-2. 
hath been holden, that in Loudon, where the 
the huftings is uncertain, no exigi facias { {hall if 
allocato huitings, becaufe the court cannot take ı 
fet times of holding i it, as they may of the time 
the county-courts ; but it isnow agreed, tha 
iffues in London, and they begin Huiting de placit 
they may) they fhail procced along at ‘that Hi 
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a outlawry, without mingling their Hufting de communibus 

Pedi placitis; but if an allocato-Hufting comes, they hall pro- 
gi ered without omitting any Huiting. Palm. 287. 2 
Leon. A 2 Hales Hift. P: C. 202. 





‘ie ate What the party muft do in order to intitle him to a 
Da E tevbe s ; and the effects and confequences of ä reverfal. 
ularly in all outlawries, as well perfonal as cri- 


ee k; 
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ʻ a 
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pe, nk in’ perfons and could ‘not appear by attorn 2 


A 
: - But now by the 4 & 5 W. E M. cap. 18. No perfon 
ae. who fhall be outlawed in the court of B. R. for any caufe 
-whatfoever, (treafon and felony only excepted,) thall be 
= compelled to appear in perfon in the faid court to reverfe 
i fuch outlawry, but may appear by attorney and reverfe 
S the fame without bail in all cafes, (except where {pecial 
i bail hall be ordered by the faid court.) 
2 iad And that if any perfon outlawed in the faid court, 
= (other than for treafon or felony,)-fhall be taken upon any 
ii e capias utlagatum out of the faid court, it fall. be lawful 
= for the theriff (in all cafes where fpecial bail is not required 
_ by the faid court,) to take an attorney’s engagement un- 
der his hand to appear for the defendant, and reverfe the 
~ outlawries, and thereupon to difcharge the defendant ; 
and where fpecial bail is required, the fheriff pal] and may 
take fecurity of the defendant by bond, with one or more 
_ fufficient furety or fureties, in the penalty of double the 
= fam for which fpecial bail is required, and no more, for ap- 
ance by attorney at the return of the writ, and to 
cesta: fuch things as fhall be required by the court ; 
and after fuch bond taken to difcharge the defendant. 
=" And ifany perfon outlawed, and taken upon a capias 
- xtlagatum, fhall not be able within the return of the writ 
itoi give decurity where fpecial bail is required, fecu- 
a er may be oka after the ne and after the commit- 
ment. ui 
; e “Tt hath been held, that if the party outlawed comes: in 
by cepi corpus, he fhall not ‘be admitted to reverfe: the 
= outlawry without appearing in perfon, as in fuch cafe he 
___was obliged to do at Common law ; or putting in bail 
_ with the theriff for his appearance, upon the return of the 
= «pi corpus and for doing what ne court fhall order. 2 
it Basics 496: 
Bail muft be put in be i it can be reverfed.. 1 




































3 By Wen I. Cap, Q. itis , expreßly provided, that thole 

$ Aia outlawed, have abjured the realm, &e. fhould 
; R Rea ‘the penent of replevin ; yet it hath been al- 
a ways held, that the court of King's Bench may in their 
i 'retion, in fpecial cafes, bail a perfon upon an out- 
 lawry of felony; as where he pleads, that he is not of 
ie fame name, and therefore not the fame perfon with 
jm that was outlawed, or alleges any other error in the 
ee 2 Hawk..P. G. 98. 
By the 31 Eliz. cap. 3. eA. 3. itis enacted, « ‘That 
we any allowance of any writ of erfor, or reverfing 
y Moem, be had by plea, or otherwife, through or 


; in the ahh action fhall put in bail, not only to ap- 
ir and anfwer to the plaintiff in the former fuit in a 
-aétion to'be commenced by the faid plaintiff for the 
aufe mentioned in the firft action, but alio to fatisfy the 
ondemnation, if the plaintiff fhall begin his fuit before 
e end of two terms next after the allowing the writ of 
r, or otherwife avoiding of the faid outlawry.” 
oreigner was outlawed and goods, ĉc. feifed, and 
t would not reverfe the outlawry on motion, but put 
îm to his writ of error, whereby the plaintiff got bail. 
arth. 459. M:tthewsv. Erbo. 
4% H. was: outlawed, in two actions, one for 10/. the other 
for 40s. and on reverfing the outlawry the court took 
fpecial bail for the firft, and an appearance for the other, 
upon the ftatute 4 & 5 W. & M. c. 18. and the recog- 
i ce was taken purfuant to 31 Eliz. c. 3. 2 Salk. 496. 
It is clearly agreed, that an attainder of felony of a 
Pe who had any lands fhall neyer be reverfed by writ 
f error, without a feire facias againft all the terte- 
s Rants oll lords mediate and immediate; but it is fettled, 


- minal, the party in order to reverfe the fame was, y Apn'), 495- 


that fuch feire facias is not neceffary in the cafe of high 
treafon, Dyer 34. pl. 20. . Cro. Eliz. 235. 1 Keb. 141. 


pl. 11. v Sid. 316. 93 Keb. 39. 3 Mod. 42, 47. 4 
Mod. 366. 2 Hale's HiftsP..C. S.P. and fee Ld. Raym. 


54- 

Alfo it is faid, that it is not neceffary in the cafe of 
felony, when it is fuggefted on. the roll that the party had 
no lands, and the attorney general confefles it. 2 Salk. 


It is agreed, that after an outlawry of treafon or felony 

is reyerfed, the party fhall be put to plead to the indict. 
ment, for that ftill remains good, and he may be tried 
at the King’s Bench bar; or the record may be remitted 
into the country, if it were removed into the King’s 
Bench by certiorari, with a command to the juftices be- 
low, to proceed by the ftatute of 6 Hen. 6. cap. 1e Cro. Fac. 
646. Cro. Car. 365. 3 Med. 42. 6 Mod. 115. 2 Hales 
Hif: P. C. 209. 

So if a man be outlawed by procefs in an information, 
and comes in and reverfes’ the outlawry, she muft plead 
inffanter. to the information. 1 Salk, 371. Rex vs Hill. 
5 Mod. 141. S. P. 

The law is the fame in civil cafes ; and therefore if an 
outlawry in a perfonal action be reverfed, the original re- 
mains. March 9 

Vide the cafe of Whitwick v. Hovenden. 3 Lev. 245. 

It hath been adjudged, that if the King grant over the 
lands of a perfon outlawed for treafon or felony, and af- ' 
terwards the outlawry be reverfed, the party may enter 
on the patentee, and need neither fue a petition to the 
King, nor a fcire facias againft the patentee. 1 And. 
188.. A perfon dhall, after outlawry eh ne re- 
ftored to his law, and to be of ability to fue. « Lit. 
288. d. 

If the goods of a perfon outlawed are fold by the fhe- 
riff upon a capias utlagatum, and after the outlawry is re- 
verfed by writ of error, he fhall be reftored to the goods 
themfelves ; becaufe the fheriff was not compellable to fell 
thefe goods, but only to keep them to the wie of the 
King. 5 Co.9g0. Hoe’s cafe. 1 Roll. Abr. 778. S. C. 
cited. 

‘Ifan advavifonie come to the King. by forfeiture upon an 
outlawry, and, the church becoming void; the King pre- 
fents, and then the outlawry. is reverled 5 yet the King 
fhall enjoy that prefentmeut, becaufe the prefentment 
there canie to the King as the proft of the advowfon. 
Moor 269. Beverly v: Cronwall. 

But if the church be void at the time of the outlawry, 
and ‘the prefentation is thereby forfeited as a chattel prin- 
cipally and difina of itfelf, there, upon reverfal of the 
outlawry, the party ihall be reftored to the prefentation. 
Cro. Eliz. 170. agreed per curiam. 

If a termor being outlawed for felony, grants over his 
term, after the outlawry is reverfed, the grantee may 
have trefpafs for the profits taken between the reverfal of 
the outlawry and the aflignment ; for by the reverfal it is, 
as if no outlawry had been, and there is no record of it. 
Cro. Eliz. 170. Ogzell’s cafe, and 13 Co. 20, 22. 

It is faid, that “if a man be outlawed in. the King’s 
Bench, and the party’s goods are feifed into the King’s 
hands, and then the outlawry is reverfed, there can be 
no reftitution ; the reafon whereof is, for that the court 
of King’s Bench«cannot fend a writ to the Treafurer; and 
the court © f Exchequer have no record before them to ifue 
out awarrent for reftitution. 5 Mod. 61. Vide 2 Vern. 
312.. Peyton ver. Ayliff; and vide 2 Lev. 4g. the cafe of 
Pinfold ver. Northey. 

For more learning on this fubje&, Jee 3 New Abr. tit. 
Outlawry, and 22 Vin. Abr. zit. Utlawry, and fee Capias 
Ultagatum and Exigent. 

Dutparters. (mentioned in flat. g H. 5. f- 1. & 7-) 
A kind of thieves in Ridde/dale, that {tole cattle, or other 
things without that liberty: Some are of opinion, that 
thofe which in the fore-named ftatute are termed cut- 
parters, are now called outputers, being fuch as fet matches 
for the robbing any man or houfe. Cswell. See In- 
takers. 

Dutridvers, Are bailiffs errant, employed by the fheriffs, 
or their deputies, to ride to the fartheit place of their 
counties or hundreds, with the more fpeed to bie tit 
uch 


D Yom 


fuch as they thought good to their county or hundred | 


Ourts, 14° 2. 3) flat, Ieee. 

Dweil, Is a French word for equal. Law Fr. Di&, 

Dineity, fs when there.is Lord, Me/ne, and tenant, and 
the tenant holds of the Me/ne by the fame fervice that the 
Mejne holds over of the lord above him ; this is called 
Owelty of fervices. Fy N. B. 136. And Owelty of fer- 
vices is equality of fervices. Co. Litt. 169. 

Diwiers, Are perfons that carry wool, &c. to the Sea 
fide by night, in order to be {hipped off contrary to law : 
And this is prohibited by fat. 7 E8 W. 3. c. 23. 

MDiviing, fee Owlers, Cuffoms, Wool. 

Dren, fee Cattle. 7 

Dyfild, Is faid to be a reftitution made by a hundred 
or county, of any wrong done by one that was within the 
fame.. “Lamb. Archaion. ¥25. >; i 

t Dpriod. No purveyor or badger, &c. fhall bargain 
for, andtake away victuals in the markets of Oxford’ or 
Cambridge, or within five miles, without licence from the 
Chancellor, on. pain of forfeiting four times the value, 
and three months imprifonment: 2 & 3 P. & M. c: 15. 
13 Eliz. c. 21. A franchife granted to the univerfity of 
Oxford, excepted out of the general confirmation, g Hex. 
giie. 13 Henog. & 1. Scholars outlawed for riots 
to be banifhed the univerfity. g Hen. 5..¢.8. See Uni- 
verfity. 

Mrgaug, (from Ox, i.e. dos, and gang, or gate, iter) 
Is commonly taken for fifteen acres of land, or as much as 
one ox can plough in’a year. 

Six oxgangs of land, is fo much as fix oxen can plough. 
Cromp. Jurija. 220. But an oxgang feemeth properly to 
be {poken of fuch Jand as lieth in: Gaynour. Old Nat. Br. 
fol..117. Skene de verb. fignif. verbo Bevata terre, faith, 
That an oxengate of land fhould always contain thirteen 
acres, and that four oxengates extend to a pound /and. 
Spelman fays, Bovatus terre eft quantum fufficit ad iter vel 
adium unius bovis. Ox enim eft bos & gung vel gate iter. 
See Co. on Litt. 69. Cowell. 

Myer. This word was anciently ufed for what we now 
call Afis. Anno 13 Ed. r. 

Dper of a Deed, Is where a man brings an aétion of 
debt upon’a bond,’ or other deed, and defendant appears, 
and prays that he may sear the bond, Sc. wherewith 
he is charged, which fhall be allowed him. 2 Lill. Abr. 
266. 

Defendant may crave oyer of the writ, or of the bond, 
or other fpecialty upon which the action is brought, that 
is to hear it read to him’; the generality of defendants in 
the times of ancient fimplicity being fuppofed incapable 
to read it themfelves : “Whercupom the whole is entered 
verbatim: upon the record, ‘and the defendant may take 
advantage of any condition or other part of it, not ftated 
in the plaintiff’s declaration. Black. Com. 3 V. 299- 

The demand of oyer is a kind of plea, and may be 
counterpleaded : Where there may be oyer, the party de- 
manding it isnot bound to plead without it; but defend- 
ant may plead without it if he will, on taking upon him 
to remember the bond or deed; tho’ if he plead without 
eyer, he cannot after waive his plea, and demand oyer. 
Mod. Caf. 28. 3 Salk. 119. In the’court of B. R. ayer 
may be prayed after imparlance ; but not in C. B. 
Rep. 74. See Ld. Raym. 970. After imparlance oyer 
cannot be demanded, becaufe imparlance is always to 
another term: Alfo after a plea in abatement, oyer may 
not be had the fame term, to plead another dilatory plea. 
Mod. Caf. 27, 2 Lill, 267, Sed. qu. as to oper after 
am parlance. 


pleading expires. 2 Barnes 265. 

Omiffion of, per fcriptum fuum obligatorium, cured by 
profert and oyer. Ld, Raym. 1056. 

An imperfect oyer, if received, makes no variance, id, 
FiO 

To demand oyer of an obligation, is not only to defire 
the plaintfF’s attorney to read the fame; but to havea 
copy thereof, that the defendant may confider what to 
plead to the aétion. Hod. 217. And when on gyer of a 
sleed, it is entered, the whole cafe appears to the court 
as if the deed were in the plea, and the deed is become 
parcel of the record : Tho’ oyer ofa deed can only be de- 
manded, during the term it is produced in court ; and 
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then it may be entered in bec verba, and there may be a 


demurrer; or ifue upon it, &e. 
1644. 3 Salk. 119. 


poffefion of the party.—Yet ayer of a recognizance was 


granted in a term fubfequent to the declaration. Ld. 


Raym. 84. 


he <a 


5 Rep. 76. Luwe 


If a bond is brought into court, øyer is grantable x 
only the frf term, for afterwards it is adjudged in the © 
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pi+Wbere oyer is prayed, it is always intended that they 


“is in Scourt ; which it is not of another term. Sid. 


308. A defendant ought to crave oyer of the deed 


plaintiffs deed, on which he hath declared ; and cannot 
fet forth another, to plead performance thereof, Mod. 
Caf. 154. '2 Nelf. Abr. 1225. If there is mi/nomer in a 
bond, €c. the defendant is to plead the mi/nomer, and 
that he made no fuch deed, without craving oyer ; for 

if he doth, he admits his name to be right. 1 Salt. 7. 


If defendant will take advantage of a variance between — 


the writ and count, he mut crave oyer of the writ, and 
{pread it on the record, 7. e. fhewit to the court. Wilf 


par. 2.' 395. 





Executors bringing a€tion of debt, the defendant may 





penfed with tho’ a deed be loft. Where a deed isin the 
hands of a third perfon, the court will oblige him to give 
oyer and produce it. 2 Strange 1198. And fee Wilf, 
par. 1. 16. Where a deed is pleaded, the other party 


cannot alledge that there is other matter contained in the — 
deed, but muft fet it forth on oper. Strange 227. Ai 


party. who has had oyer is not obliged to fet it forth in 
pleading. Strange 1241. And fee Wilf? par. 1. 97. 

Formerly all demands of oyer were in court, asit is now 
in cafes of appeals : But now in other cafes, itis demand- 
ed and granted between the attornies. Vide Mod. 28. 
Longvill v. Hundred of Thiftleworth. Salk. 7. Linch v. 
Hooke. 2 Salk. 498, 499. Cooke v. Remmington $Poph. 202. 
Chambers’s cafe. Keb. 182. pl. 91, Rufelv. Lee. Keb, 
513. pl. 88, Pufland v. Cooper, Vent. 37. Tapfeot V. 
Wooldridge, 12 Mod. 35. Anon’. 12 Mod. 189. Brag 
v. Dighy. 6 Mod. 154, 5. Foxon v. Moeh. ; 

Declarations, pleas, replications and other pleadings ; 
and alfo oyer of writs, bonds and other deeds, fhall be 
demanded by a note in writing, Rules and ordirs in C. By 
Mich. 1 Geo. 2. 1727. Vide Lill. Praa. Reg, tit. 
Oyer. are ATEN 

Dper de Record, (audire recordum) Is a petition made, 
in court, ‘that the judges, for better proof-fake, will hear 
or look upon any record. And it hath been adjudged, . 
that the craving oyer of an origiual writ is not like the 
craving syer of a deed ; becaufe the deed is always pro- 
duced by the plaintiff, and it is the aé&t of the party, 
wherefore he fhall not be admitted to fay that it is not 
his decd: But the filing a writ, and having it read 
on oyer demanded, is the a&t of the court. 2 Lutw. 
1641. See Do&. Plac. 270-2. 

If defendant pleads another action depending for the 
fame caufe, in the fame court, the plaintiff may pray ayer 
of the record, being in the fame court ; and if there is no 
oyer of the record, the plaintiff may fign judgment by 
default. 
ed, and oyer prayed ; if oyer is not granted, the pleais as 
no plea, Ld. Raym. 347. 
3 Salk. 119. i 

A defendant is not intitled to oyer of the writ, after 
judgment of re/pondes ouffer, tho’ in the fame term, Ld. 
Rayn. 970. , 

Dyer and Terminer, (Fr. Our & 








and other gentlemen of the county to which it is iffued, 
by virtue whereof they have power to hear and determine 


treafons, and all manner of felonies and trefpafles. Crompt. age 


Furifd. 121, 4 Inff. 152. 2 Inft. 419. It is the firl 
and larget of the five commiffions, by which our judges 
of affe fit in their feveral circuits: And is general, for 
‘trying all offenders and offences ; or fpecial, to try only: 


particular perfons, or offences: And in our ftatutesit is 


often printed Oyer and Determiner. 4 Infi. 162. The ufual 
commiffion of Oyer and Terminer of juitices of affe, is ge- 
neral; and when any fudden infurrection, or trefpafs is 
committed, which requires fpeedy reformation, then a 
fpecial commifon is immediately granted. efm, 2. 13 


4 Ed. 


For in all cafes where a deed or record is plead~ 


Keilw. 95, 96. Carth. 453. 


Terminer, Lat. de. at 
Oyer in C. B. muft be demanded, before time for | diendo & Terminando) Isa commiffion directed to the judges, © 


demand oyer of the teftament, Ec. oyer is not to be die 
PS. 
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or heinous mifdemeanor committed ; when the manner and 
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3c, Or Ooxey ground, (Solum uliginofum) Moit, wet 
and marky land. Litt. Did. 


Bd: 1. c.29. F.N.B,110. And this commiffion was 
formerly ifflued, only where fome infurrection was made, 











ufage was to grant acommiflion of Oyer and Terminer, to 
hear and determine it: and the frat. 2 Ed. 3. c. 2. re- 
quireth that no commiffion of Oyer and Terminer be grant- 
ed, but before the juftices of one bench or other, or the 
juftices itinerant, and that for horrible trefpaffes, New 
Nat. Br. 243. A man may have a fpecial commiffion of 


Wage, paagium, The fame with pafagium. Matt. 
Parif.. 767. 
Pacabilis, Payable or _ paffable. Recipiet duodecim 





` France. 


Oyer and Terminer, to enquire of extortions and oppreffions 


of under-fheriffe, bailiffs, clerks of the market, and all other 


officers, &c. on the complaint and fuit of any one who 
will fue it out: And the King may make a writ of A/faci- 
ation unto the juftices of Oyer and Terminer, to admit thofe 
into their company whom he hath: affociated unto them ; 
alfo another writ may. be fent to the judges to proceed, al- 
tho’ all the juftices do not come at the day of the fefions ; 
and this writ is called the writ of Si zon omnes, Fe, Ibid. 
245, 247. As to thefe commiffions it is faid, that, if a 
comiffion of Oyer and Terminer, (Jc. be awarded to certain 
perfons to enquire at fuch a place, they can neither open 
their commiffion at another, nor adjourn it thither, or 
give judgment there; if they do, all their proceedings 
are, as coraa non judice: But it is held, that juftices.ap- 
pointed pro hac vice, may adjourn their commifiion, from 
one day to another, tho’ there be no words in their cor- 
miffion to fuch purpofe ; for a general commiflion autho- 
rifing perfons to do a thing, implicitly allows them con- 
‘venient time for the doing it. 2 Hawk. P..C. 18. Upon 
the general commiffion of Oyer and Terminer, there fhould 
ifue a precept to the fheriff in the name of the.commif- 
fioners, bearing date fifteen days before their /effions, that he 
return twenty-four perfons fora grand jury ad inquirendum, 
&c. on fuch a day ; and the fheriff is to return his panel 
annexed to the precept: And by the ftatute 5 Ed. 3. ¢. 11. 
Juftices of Oyer and Terminer may iffue procefs of outlawry 
in any county of England, againft perfons indicted before 
them ; but all their proceffes are regularly to be in the 
names, and under the feals of the commiffioners, vig. 
three of them, one being of the Quorum. 2 Hale’s. Hift, 
P. C. 26, 31. The fame jultices, at the fame time, may 
execute the commiflion of Oyer and Terminer, and alfo 
that of gaol-delivery ; and the fame-perfons being autho- 
rized by both thefe commiffions, may proceed by virtue 
of the one in thofe cafes, where they have no jurifdiction 
by the other, and make up their records accordingly. 
Ibid. 20. But juftices of Oyer and Terminer cannot pro- 
ceed but upon indiétments taken before themfelves, unlefs 
they have a commiflion of gaol-delivery likewife, or a 
{pecial commiffion ; for the commiflion of Oyer and Fer- 
miner is, Ad inquirendum, audiendum €F terminandum, To 
inquire, hear and determine, Wood’s Inf. 478. And 
tho’ juftices of gaol-delivery, have a more general commi{- 
fion for trying malefactors, than the commiflioners of Ojer 
-and Termiyer have ; yet fuch juftices may not proceed, but 
Qn indictments found before other juftices, as juftices of 
peace, Gc. 2 Hawk. 24. On indictments found before 
the juftices of Oyer and Terminer, they may proceed the 
fame day againit the parties indicted. 

_ There is a Special Commiffion of Oyer and Terminer grant- 
ed upon urgent occafion ; and the party fuing it, might 


. thereapon take out a writ to the fheriff, commanding him. 


to arreft goods wrongfully taken away, and keep them 
in fafe cuftody, till order made concerning them, by the 
Jupices affigned to determine the matter. Reg. Orig. 126. 
Ba, pe. 12. 

D Pes, (from the Fr. Oyez, i. e. Audite, hear ye) Is 
ufed toinjoin filence and attention. 

Dypfher-Filherpy, (In the river Medway,) Is regulated 
by ftatute, and a court to’ be kept for that purpofe at 
Rochefter yearly, where by a jury of free dredger men of the 
oyjier-fifhery, the fame is to be inquired into; and they 
may make rules and orders when cy/fers fhall be taken, 


‘what quantities in a day, and to preferve the brood of 


` opffers, Fe. | 
‘5l. Alfo water bailiffs fhall be appointed to examine 


And may impofe penalties not exceeding 


boats, ĉe. Stat. 2 Geo. 2. c. 19. A duty of 7 d. per 
bushel ftrike meafure, is laid npon syfers imported from 
10 Geo, 2. cap, 30. 


quarteria bone SF pacabilis averic, Fc. Ex Regif. Grenc- 
teld. Archiep. Ebor, MS. 

Pacare, To pay; as tolnetum pacare, is to pay toll; 
Mon. Angl. tom. 1. pag. 384., Hence pacatio, payment, 
Matt. Parif. Sub. Anno 1248. 

Pace, (Pafus) A ftep in going, containing two feet 
and a half, the diftance from the heel of the hinder foot 
to the toe of the fore foot; and there is a pace of five 
foot, which contains two ftcps, a thoufand whereof make 
a mile ; but this is called Pafus major. 

Paceatur. Leg. Ine, cap. 45. Et recipiet Agenfrida 
Corium ejus, carnem, {J paceatur de cetero, i. €. Let 
him be free, or, difcharged, for the time to come. 

Pacification, (Pacifizatio) A peace-making, quieting, 
or ¿appealing ; relating to the wars between England and 
Scotland, Anno. 1638, mentioned in the ftat, 17 Car. 1. 


Caio 

Pack of CCtool, Is a horfe-load, which confifts of feven- 
teen ftone and two pounds, or 240 pounds weight. Merch. 
Dig. Fieta, 1,2. c. 12. See Sarplar. 

Package, A duty fet and rated in a table taken of 
goods and merchandizes ; and all goods not fpecified in 
the table, are, to. pay for package duties, after the rate of 
one penny in the pound, according as they are valued in 
the Book of Rates. 

qachers, Are perfons appointed to pack up herrings, 
and {worn to do it purfuant to the ftatute, 15 Car. 2, 
Cs Th. 

qackets.. Packet veflels, exporting or importing goods, 
what to forfeit, 13 & 14 Car, 2. c. 11. f2 22. 

Packing whites, A kind of cloth fo called, mentioned 
Rr Jue g 

Patt, (Fr.) A contra& or agreement, 
Dia. 

Pagus, A word ufed in ancient records, fora county : 
Ælfred Rex- Anglo-Saxonum natus eft in Villa Regia que 
hee Wantage in illa paga: gue nominatur Beki 

Cs 

Pain Fot & Dure, (Lat. pena fortis»&F dura, Fr. 
peine forte S dure) Signifies a {pecial punifhment infli&ted 
on thofe who being arraigned of felony, refufe to put 
themfelves on the ordinary trial, but ftubbornly ftand 
mute ; itis vulgarly called Prefing to Death. Stat. Weftm. 
NAZ 

If a criminal- doth not plead direétly tothe fact, or put 
himfelf on trial by the country, he fhall be put to the 
penance of pain fort & dure, in cafes of petit treafon and 
felony ; and forfeit his goods ; and fome criminals have un- 
dergone this punifhment, to prevent attainder, corruption 
of blood, and forfeiture of lands ; but on ftanding mute 
in high treafon, the higheft offence, and in petit larceny, 
the loweft of all felonies, the offenders fhall have the like 


Law French 


judgment, as if they had been convicted by confeffion or 


verdi 3 Inf..217. H. P. C. 226. Kel. 27. Women 
ftanding mute in felony, are liable to this punifhment as 
well as men. 2 Inf. 177. 

For the judgment of pain fort & dure by the Common 
law, and according to the uiual practice, as recorded in 
our books, fee tit. Mure. 

Before judgment pafles of pain fort EF dure, the court 
orders a tafte to be given to the criminal of the pain to be 
endured, if he will not comply; and the court will not 
proceed to this judgment, before all methods are ufed to 
perfuade him to plead : ‘This is the conftant practice of 
Newgate feffions. Kel. 27, 28. See Black. Com. 4V. 
320, 321, 2,.3, 4. and tit, Mute. 

Paing and Penalties. Acts of parliament to attaint 
particular perfons of treafon or felony, or to infli&t pains 
and penalties, beyond or contrary to the Common law, to 
ferve a {pecial purpofe, are to all intents and purpofes 

2? D new 


PEASE P STN 


new laws, made prore nata, and by no means an execution ' of adoption ; and by fuch cuftom, the children were taken 
of fuch as are already in being. Black, Com. 4 V. | to be legitimate. 
256. 

An att paffed in the ninth year of King George 1, for 
inflicting puins and penalties on the late bithop of Rochefter, 
Mr. Kelly, and others, for being concerned in Layer’s 
confpiracy ; by virtue of which ftatute, the bifhop was 
deprived and banifhed, and difabled to hold any office, 
dignity, benefice, &e. And the others were imprifoned 
during life, and to forfeit all their lands and goods ; and 
efcaping from prifon, or the bithop returning from banifh- 
ment, to be guilty of felony without benefit of clergy, 
& ce. Alfo perfons correfponding with the bifhop, (except 
licenfed under the fign manual) were adjudged felons by 
the ftatute. ‘They were condemned by parliament for 
want of fuch evidence as is ftrictly required in the Com- 
mon law courts.. Q Geo. 1. c. 16, 17. 

Painters. The price of painters work is limited by 
ftatute ; who fhall not take above 16 æ. a day, for laying 
any flat colour mingled with oil or fize, upon timber, 
ftone, te. And plaiiterers are forbid ufing the trade of 
a painter in London, or to lay any colour of painting, un- 
lefs they are fervants to painters, Jc. on pain of ¢ /, 
But they may ufe whiting, blacking, red lead, oker, Gc. 
mixt with fize only. Plaiflerers not to exercife the trade 
of a painter in London, without ferving an apprenticefhip, 
T 1c. 20. 

Päis, A county or region. Trial per Pais, which 
Spelman in his Gloffary faith, Non intelligendum eff de quo- 
wis populo, fed de compagenfi bus, hoc eft eorum qui ex eodem 
Junt. comitatu, quem majores nofiri pogum dixere ÊF incolas ; 
inde pais, g, in i, vel y, converfo- 

Paifep, A duty of excife granted to the town, 26 
Geo. 2. c. 96. 

Puio, Pafnage, or liberty for hogs to run in forefts 
or woods to feed on maft. Mon. Angl. tom. 1. p. 682. 
See Paffune. 

Palaces, The fteward, treafurer, and comptroller, 
may inquire by a jury of the King’s fervants, if any of 
the fervants confpire the death of the King, or of any 
counceller, ége. 3 Hen. 7. c. 14. The yeomen of the 
crown and grooms of the chamber fhall attend their 
offices. 4 Hen, 7. «7. ‘The limits of the palace of 
Wefiminfter, 28 Hen. 8. c.12. The great mafter of the 
King’s houfe, to have the fame authority as the lord ftew- 
ard, 32°'Hen. 8. c. 39. Repealed, 1 Mar. ff. 3. ¢. 4. 
The penalty of ftriking in the King’s court. 33 Hen. 8. 
¢. 12, Inquiries of murders, ec. within the verge, 7d. 
Entring into the King’s houfe with intent to fteal, made 
felony, 76. 

Patagium, A duty to lords of manors, for exporting 
and importing veffels of wine, in any of their ports.—— 
Quieti de omni telonio, (F paffagio, cohuagio, pallagio, 
Se. 

Patatine, Counties of, and their privileges. See 
County. And read Caffan. de Confuetud. Burg. p. 14. 

3Dalatines, How intitled to naturalization, 1 Geo. 1. 
Jf. 2. 2g. 

Pales, See Inclofures. 

Palfrep, (Palfredus, palafredus, palefredus, palifredus, ) 
Is one of the better fort of horfes ufed by noblemen or 
others for ftate: And fometimes of old taken for a horfe 
fit for a woman to ride. Camden fays, that William Fau- 
conberge held the manor of Cukeny, in the county of Not- 
ingham in fergeanty, by the fervice of fhoeing the King’s 
palfrey, when the King fhould come to Mansfeld. See 
Co. on Lit. 149. 

qDalicea, A park pale. Cowell. 

Palingman, (mentioned in ftat. 22 Ed. 4. c. 23. and 
11 H. 7. c. 23.) Seems to be a merchant denizen, one 
born within the Engli pale. But Dr. Skinner judges 
it to fignify a fifhmonger, or merchant of fifth. Cowell. 

Palla, A canopy; alfo often ufed for an altar-cloth, 
Matt. Parif. Jub. Ann. 1236, Chartular, Glofton. MS. 
Sol. 12. 

allio cooperire. It was anciently a cuftom where 
children were born out of wedlock, and their parents af- 
terwards intermarried, that thofe children, together with 
the father and mother, ftood under a cloth extended while 
the marriage was folemnizing, which was in the nature 




















Epifc. Lincoln, af 


rians ; Durandus tells us, that it is a garment made of 


Lateran church, and by them given to the Pope’s fubdea- 
cons, who put them to patture till fhearing time, an 

then they are fhorn, and the pall is made of their wool, 
mixed with other white wool : The pall being thus made 
is carried to the Lateran church, and there placed on the 

high altar by the deacons of that church on the bodies of 

St. Peter and St. Paul; and after a ufual watching, it is 
carried away in the night, and delivered to the fubdeacons, 
who lay it up fafe.. And becaufe it was taken from the 
body of St. Peter, it fignifies the plentitude of ecclefialtical 


who pretend to be the immediate fucceflors of “that faint, 
to inveft other prelates with it, which at firft was done no 
where but at Rome, but afterwards at other places, ; Du- 
randus s Rationale. 


breadth not exceeding. three fingers, cut round that. they 
may cover the fhoulders ; they have two labels or ae 
on each fide, before and behind, and likewife four pu 
croffes on the right and left, faflened with pins of ge 
whole heads are Saphire > Thefe veftments the. fey Ah 
or fends to archbifhops and metropolitans, and upon ex- 
traordinary occafions to other bifhops ; who wear them 
about their necks at the altar, above their other orna- 
ments. The pall was firft given to the bifhop of Offia, by 
Pope Marcus the Second, duno 336. And the preface to 
an ancient fynod here in England, wherein Odo, archbithop 
of Canterbury prefided, begins thus ; -Ego Odo humilis 
E extremus, divina largiente Clementia Almi prajulis 3 
pallii bonore ditatus, Oc. Selden’s Hik. ` Tithes 227. 
Creffy’s Church Hit. 972. Stat. 25 H. 8. 
Palmeftry, A kind of divination, practifed by look- 
ing upon the lines and marks of the hands and: fingers § 
being a deceitful art ufed by Eg yptions, prohibited hy the 
ftatute of 1 G2 Pa & M. c. 4. See Black. Com, 47. 
165, 6. 
Pamphlets, fee Table to the Statutes, tit. § Stamps. Pier 
Pandeits, Are the books of the Civil law, compiled 
by Juftinian ; mentioned in the hitoriana of this nation, 
Bede, c. 5. See Black. Com. 1 V. 17. 81. 
Pandozatrix, An ale wife who both brews and fells 
ale or beer; from pandoxatorium, a brewhoufe, Statut, & 
Confuctud, Burgi Ville de Montgom’. ‘Temp. Hen, 2. 
Panel, (panella, panellum) According to Sir Edward 
Coke, denotes a little part ; but the learned Spelman fays, 
that it fignifies a /chedula vel pagina, a fchedule or page; 
as a panel of parchment, ora counterpane of an indenture : 
But it is ufed more particularly for a {chedule or roll, con- 
taining the names of fuch jurors as the fheriff returns to 
pafs upon any trial. Kitch. 226. Reg. Orig. 223. And 
the impanelling a jury is the entring their names by the ` 
fheriff into a panel or little {chedule of parchment ; in pa- 
nello afife, 8H. 6. c. 12. Panels of j juries are to be 
returned into court, on writs of Nifprius, Sc. before in- 
quefts can be taken upon them, by ftat. 42 Ed. 3. c. 11. 
And perfons indicted of high treafon fhall have a copy of 
the panel of the jurors, who are returned to try them, two 
days at leaft betore tried. 7 & 8 W. 3. c. 3. Butitis 





prifoner has no right to a copy of the panel before the 
time of his trial; except only in cafes within that ftatute, 
2 Hawk. P. C. 410. See Black. Com. 3 V. 354+ 47. 
29937904 

Panis armigerozum, The prea diftributed to fervants. 
Mon. 1. p. 420. 

Danis bifus, Coarfe bread. I. ib. 

Panetía, A pantry, or place to fet up cold viduals, 


Cowell. 
Panis, 


Pallium, A word often mentioned in our old hifo. 


white wool, after the following manner, wiz. The nuns ; 
of St. Aynes every year, on the feaft-day of their faint, — 
offer two white lambs on the altar of their church, during Me 
the time they fing Agnus Dei in a folemn mafs ; which 
lambs are afterwards taken by two of the canons of phe “= 


power; and therefore it was the prerogative of Popes, 


faid, that in trials before juftices of gaol-delivery, the — 





In fignum legitimationis nati ante ma- 
trimonium confuerunt poni Jub pallio faper parentes eorum ex- 
tento in matrimonii folemuizatione. Epik. Rob. Grolthead 


Palls, The pontifical vefture ade of lambs wool, i ins 5 














bread, coarfe and black. 
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“Panis, called Blackwhytlf, Bread of a middle fort, 
between white and brown, fuch as in Kent is called 
Ravel-bread. In religious houfes it was their coarler 


“bread, made for ordinary guefts, and diftinguifhed from 


their houfbold loaf, or panis conventualis, which was pure 
manchet, or white-bread. Cowell, 

- Panis militaris, Hard bifket, brown george, camp- 
The prior and convent of Ely 
grant to Jobn Grove, a corrody or allowance, Ad fuum 
vifum quolibet die unum panem monachalem, i. e. a white 





. loaf ; and to his fervant unum panem nigrum militarem, 


i. ¢. a little brown loaf or bitket. 
f- 47: 

- Pannage or Patonage, (pannagium, Fr. pa/nage) Is 
that food which the {wine feed upon in the woods, as 
malt of beech, acorns, &c. Alimentum, quod in filvis 
colligunt pecora, ab arboribus dilapfum: Alfo it is the mo- 
ney taken by the Agzfors for the food of hogs in the 
King’s foreft. Crompt. Juri/d. 155. Stat. Weft. 2. c- 25. 
Manwood fays pannage iignifies molt properly the maft of 
the woods or hedge rows: And Linwcod thus defines it: 
Pannagium ef pa/lus pecorum in nemoribus & in fylvis, ut- 
pote dei gland.bus E aliis fraibus arborum fylveftrium, qua- 
rum fructus aliter non folent colligi. It is mentioned in the 
flatute zo Car. 2. c. 3. And in ancient charters this word 
is varioufly written; as pannagium, pa/nagium, pathnagium, 
paunagium ÊS peffona. See 8 Rep. 47- 

Pannus, A garment made with ‘kins. — Statutum 
fut qucd milos habet pannos decifos S laceratos, Fleta, 
lib. 2. c. 14, 

— @antiies, To what duties liable, 4 W. & M. c. 5. 

Paper, Duties upon paper, palte-board, Be. 2 W. 
& M. Jf. 2. 'c. 4. Je. 42. 10 Ann. c. 19. fect. 32. 12 
Ann. ft. 2. ¢. 9: 

Penalty on removing painted paper before furveyed, 1 
Cia. 0. 46.7. 17. 

Rags may be imported free, 11 Geo. 1. c. 7. fi 10. 
The drawback on exportation of foreign paper taken 
away, 10 Geo. 2. c. 27. f. 4. See Books, Cuftoms. 

aper-Ubooks, Are the iffues in law, ce. upon fpe- 
cial pleadings, made up by the clerk of the papers, who 
is an officer for that purpofe. - And the clerks of the pa- 
pers of the court of King’s Bench, in all copies of pleas 
and paper-books by them made up, fhall fub{cribe to fuch 
paper-books, the names of the counfel who have figned 
fuch pleas, as well on the behalf of the plaintiff as de- 
fendant; and in all paper-books delivered to the judges of 
the court, the names of the counfellors, who did fign 
thofe pleas, are to be fubfcribed to the docks, by the clerks 
or attornies who deliver the fame. Pa/ch. 18 Car. 2. 2 
Lill. Abr. 268, 

“Paper: Dffice, Is an ancient office within the palace of 
Whiteball, wherein all the publick papers, writings, mat- 
ters of ftate and council, letters, intelligences, negotia- 
tions of the King’s miniiters abroad, and generally all the 
papers and difpatches that pafs thro’ the offices of the 


Cartular. Elyn. MS. 





two principal fecretaries of ftate, are lodged and tranf- 


mitted, and there remain difpofed in the way of library. 
cde, ofice belonging to the court of King’s Bench fo 
called, 

Papifts, Are thofe who profefs the Poi/ religion in 
this kingdom: And fince the Reformation there have been 
many ftatutes concerning them. By the 35 Eliz. c. 2. 
Papifis are to repair to their ufual place of refidence, and 
noc remove above five miles, without licence, Gc. The 
3 Fac. 1. c. 5. enatts, That no Papgifs, or Popith recu- 
fant convict, fhall come to court; practice the Common 
law, Civil law, phyfick, &c. or bear anv publick office 
or charge, but fhall be utterly difabled to exercife the fame; 
and liable to a penalty of 100 /. But offices of inheritance 
may be executed by deputies taking the oaths, by 1 W. 
& M. Papiffs, and truftees for Papiffs, are incapable to 
prefent to any benefice, fchool, hofpital, &c. or to grant 
any avoidance of a benefice, and the two univerfites fhall 
prefent; the Chancellor, &c. of Oxford, to prefent to be- 
nefices lying in fuch and fuch counties ; and the univerfity 
of Cambridge to benefices in others, particularly mentioned 
in the ftatute ; and a bill may be brought in a court of 
equity to difcover fecret trut, e. 3 Jac. 1. ceg. It 


has been adjudged on that ftatute, that the perfon is only 
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difabled to prefent ; and that he continues patron to all 
other purpofes. Caw/ley230. That fuch a perfon by be- 
ing difabled to grant an avoidance, is not hindered from 
granting the advow/on itfelf, in fee, or for life, for good 
confideration. 1 Jon. 19, 20. And that if an advowfon 
or avoidance belonging to a Papift come into the King’s 
hands, by reafon of an outlawary, or conviction of re- 
cufancy, &c. the King and not the univerfities, fhall pre- 
fent. 1 Jon. 20. Hob. 126. But where a prefentment 
is vefted in the univerfity, at the time when the church 
becomes void, it fhall not be devefted again, by the patron’s 
conforming, &c. 10 Rep. 57. Papifts, and Popith recu- 
fants, married not according to the orders of the church of 
England, are difabled; the hufband to be tenant by the 
curtefy, and the wife to have dower, ĉc. and incur a for- 
feiture of 100/. Alfo not baptizing their children by a 
lawful minifter, is liable to the like penalty : And not be- 
ing buried according to the Ecclefiaftical laws, the execu- 
tors thall forfeit 20 /. &c. And Papifts are incapable to be 
executors, adminiitrators, or guardians ; difabled to fue ac- 
tions, andas perfons excommunicate till they conform, &c. 
3 Jac.1. c.5. And it is faid that being convicted of Popifh 
recufancy, they may be taken up by the writ de excom. 
capiend. And fhall not be admitted as competent witnefles 
in a caufe : But this feems to be carried beyond the intent 
of the ftatute. 2 Bulf. 155, 156. 1 Hawk. P.C. 23. 
Perfons going beyond iea to be trained up by Papifts, fhall 
forfeit their goods and chattels, if they do not conform 
within fix months after their return: And fending children 
abroad to be thus trained up, is liable to a penalty of 100 /. 
Stat. 3 Car. 1, c. 2. The Lord Mayor of the city of London, 
and juftices of peace, &c. are to caufe to be brought be- 
fore them Papifts, within the faid city and ten miles therc- 
of, and tender them the declaration 30 Car. 2. c. I. 
againft tranfub{tantiation ; and refufing to fubf{cribe it, 
they fhall {uffer as Popifh recufants convict : But fuch- as 
ufe any trade or manual art; and foreign merchants, 
fervants to ambaffadors, és’. are excepted. 1 W.& M. 
Jef: 1. c. 9. Papifts refufing to appear and fubfcribe the 
faid declaration, are not to keep in their houfes any arms, 
weapons, gunpowder, Sc. And jufticcs of peace’ may 
order any fuch to be feized : And they may not keep any 
horfe above the value of 5 /. which may be alfo feized, 
And perfons concealing arms or horfes, or hindering a 
fearch after them fhall be committed, and forfeit tre le 
value. 1/7. & M. c.15. Ifany perfon refufe to repeat 
and fubfcribe the above-mentioned deelaration, and fhall 
thereupon have his name and place of abode certified and 
recorded at the general quarter-feflions of the peace, as by 
the a&t is appointed, he fhall be difabled to make any pre- 
fentation, &c. And prefenting contrary to this aét fhall 
forfeit soo/. 1 W. © M. c. 26. Papifts who keep 
fchools are to fuffer perpetual imprifonment : And perfons 
educated in the Popifh religion, not taking the oaths and 
fubfcribing the declaration in the 30Car. 2.¢.1. within fix 
months after they attain the age of eighteen years, thall 
be difabled to take or inherit lands, but not their heirs.or 
pofterity ; and during their lives or refufal, the next Pro- 
teftant relation fhall enjoy, €c. And where the parents 
of Proteftant children are Papifts, the Lord Chancellor may 
take care of the education of fuch Proteftant children, and 
make order for their maintenance fuitable to the ability of 
the parent. 11 & 12 W. 3. ¢. 4. Every truftee, &c. 
for Popifh children is difabled to prefent to any benefice, 
&Jc. and prefentations by them fhall be void; and the 
Chancellor and fcholars of the univerfities fhall prefent, 
as by the act 3 Fac. 1. And bifhops are required to ex- 
amine perfons prefented on oath, before inftitution, whe- 
ther the perfons prefenting be the real patron, and made 
the prefentation in his own right, or whether he be not a 
truftee for a Papift, Sc, And if the parfon prefented re- 
fufe to be examined, his prefentation fhall be void. 12 
Ann. fe. 2. c. 14. Grants of advowfons, or right of 
prefentation to churches, &c. by any Papifts, or perfon 
any ways in truft for him, to be void ; except made for 
valuable confideration to fome Proteftant purchafer ; for 
the benefit of a Proteftant only ; and perfons claiming un- 
der fuch grant, fhall be deemed as truftees for a Papift, 
and they and their prefentees be compelled to make dif- 
covery thereof and the intent, as directed by 12 dun. €?e. 

11 Gee, 


11,Geo. 2.¢.17. Papiltsare to regifter their eftates, as by this 
ftatute is directed, on pain of forfeiture ; and lands re- 
giftered muft be expreffed in what parifhes they lie, who 
are the poffeffors thereof, the eftate therein, and the 
yearly rent, &¥c. Perfons fuing in Chancery for forfeitures 
for default of regiftry, may demand all difcoveries as if 
purchafers ; and they may bring ejectment on their own 
demife, and give the act and fpecial matter in evidence. 
1 Geo. 1. ¢ 55. Sales of lands by Papifts (incurring the 
difablities 11 E? 12 W. 3.) to Proteftant purchafers, are 
confirmed notwithftanding the difability of perfons joining 
in the fale ; unlefs before fuch fales any perfon who is to 
take advantage of the difability, has recovered, or entered 
his claim, and given notice, &c. No lands fhall pafs 
from Papifts, by deed or will, without inrollment: and 
Papifls are rendered incapable to purchafe lands. 3 
Geo. 1. c. 18. Deeds and wills of Papifts have further 
time to be inrolled, and not avoidable for want thereof, 
&c. by 6 Geo. 2, c. 5. All perfons within England, of 
the age of eighteen years, not having taken the oaths, 
and who refufe to take the fame, fhall regifter their eftates 
as Papifts; or neglecting fuch regiftry, are to forfeit the 
inheritance of their lands, two thirds to the King, and 
the other third to the profecutor. g Geo. 1. c. 24. But 
by a fubfequent aé, this fhall not extend to oblige any 
woman to take the oaths, or to regifter her eftate; nor any 
perfon that hath only an intereft in lands in reverfion ; or 
to eftates under 10/, a year, &c, And only one year’s 
rent and profits of lands is forfeited for default of regif- 
tring by this ftatute, recoverable by actions in the courts at 
Weftminfter, within fix months after the offence; perfons in 
prifon, beyond fea, non compos, Fc. are to have fix months 
to take the oaths and regiiter their eftates, after the re- 
moval of their difabilities ; and certificates by the proper 
officers, fhall be allowed as evidence of taking the oaths, 
Efc. 10 Geo. 1. ce 4. By a late ftatute, the reputed 
owners of eftates being Papifts, on conforming to the Pro- 
teftant religion, and taking the oaths, the fame to be re- 
corded, and they and all Proteftants claiming under them, 
shall poffefs the eftates freed of difabilities incurred by fuch 
owners, &¥c. And any perfon’s right intitled to a rever- 
fion, is faved if his fuit be commenced in twelve months 
after the determination of the precedent eftate But per- 
fons conforming as aforefaid, and afterwards returning to 
the Popifh religion, fhall be ever after incapable of any 
benefit by this a&t 11 Geo. 2. e. 17. A Papift tenant in 
tail fuffers a recovery to the ufe of himfelfin fee, in order 
to make a marriage fettlement ; this is not a purchafe 
within 11 W. 3. c. 4. Strange 267. Acts are made al- 
moft every other feffions, for allowing further time for the 
inrolment of deeds and wills made by Papifts, and for 
relief of Proteftant purchafers. See Oaths. Alfo wide 
Britifh Liberties, where the principal laws, relative to Pa- 
pits, are collected in one view, with ob/ervatiuns there- 
on, 

As to cafes determined on thofe ftatutes, vide Hod. 73, 
74. Ley 59. Thredway’s cafe. And the cafe of Thornby 
v. Fleetwood, alias the Dutchefs ,f Hamilton’s cafe, Hil. 
12 Ann. C. B. affirmed in the Houfe of Lords. And fee 
1 Hawk. P. C. 32. 10Co. 57. be Cawley 230. 1 
Fon. 19, 20. - Hob, 126. Winch. 7. 11. 3 New Abr. 
795. Roper v. Radcliffe. ib, 796. Lord Deraventwater’s 
cafe. ib. 797. Hill v. Filkins, ib. Carrick v, Erringtox, 
ib, 798. Marwood v. Dorel, ib. 799. Pelham v. 
Fletcher, ib. on Lord Dover’s will, ib. Mallom v. Bring- 
doe, ib. Smith v. Read. 4 Stran. 267. See Recufants, 
Rome. 

Papifts taxed. Papifs, or reputed papi/ts, who refufe 
to take the oaths 1 W. & M. are to pay double to the 
land: tax, &&c. Stat. 8 W. 3. c 6, And a tax of 
100,000 /, for the year 1723. was laid on the lands of all 
papifis, over and above the double taxes, towards reimburf- 
ing the publick charges occafioned by late confpira- 
cies ; charged fo much on every county, &c. and leviable 
by the commiffioners of the land tax, by Stat. 9 Geo. 1. 
c. 18. 

Par, Is a term in Exchange, where a man to whom a 
bill is payable, receives of the acceptor juft fo much in va- 
lue, ĉc: as was paid to the drawer by the remitter. 


Merch. Di. And in exchange of money, par is defined 
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to be a certain number of pieces of the coin of one coun- 
try, containing in them an egual quantity of filyer to that- 
of another number of pieces of the coin of fome other — 
country ; as where thirty-fix fhillings of thè money of | 
Holland, have jut as much filver, as twenty thillings Engli 
money ; and bills of exchange drawn from England to Hola 
land, at the rate of thirty-fix fhillings Dutch, for each pound | 
Jerling, is according to the par. Lozk’s Confid. of Money, 
pag. 18. » 

}aracium, The tenure that is between parceners, wize 
that which the youngeft oweth to the elde, Domefday. 

Parage, (paragium) Signifies equality of name, blood, — 
or dignity; but more efpecially of land, in the partition. 
of an inheritance between coheirs: hence comes to di/pa- 
rage and difparagement. Co. Litt. 166. 

#aragium, Was commonly taken for the equal condi- 
tion betwixt two parties, to be contracted in, marriage: — 
for the old laws did ftri&tly provide, that young heirs. 
fhould be difpofed in matrimony cum paragio, with per- 
fons of equal birth aand fortune, fine di/paragatione. 

Paramount, (compounded of two French words, pars, 
i, es per and monter, afcendere) Signifies in our law the, 
higheft lord of the fee, of lands, tenements, or heredis. 
taments. F. N. B. 135. As there may. be a lord mefne, | 
where lands are held of an inferior lord, who holds them 
of a fuperior under certain fervices ; fo this fuperior lord 
is lord paramount: and all honours, which have manors, 
under them, have lords paramount. Alfo, the King is 
chief lord, or lord paramount of all the lands in, the kings 
dom. Co. Litt. 1. ee 

Parapharnalia, or Paraphernalia, (from the Greek 
Ilag, Preter, and sg) Dos) Are thofe goods which a 
wife challengeth over and above her dower or jointure, af- 
ter her hufband’s death; as furniture for. her chambers 
wearing apparel, and jewels, which are not to be, put into 
the inventory of her hufband. A wife, after the death 
of her hufband, may claim her paraphernalia or neceflary 
apparel, for her body, and: cloth given her to make a 
garment, &c. befides her dower ; fo that the hufband, 
cannot give them away by will: but /Le hall not have ex- 
cefive apparel, beyond her rank. Pearl necklaces, chains, 
of diamonds, gold watches, &c. may be included under: 
paraphernalia, if they were ufually worn by the wife, and 
fuitable to her quality, and the. fafhion of the times, 
and they are affets to pay debts and legacies ; provided 
the hufband does not give thefe away by will. 1 Roll. Abra 
git. 3. Crò: 343. Kitch, 369. Nags Max, 168. Ih 
was adjudged in, the Vifounte/s Bindon’s cafe, that parapher= 
nalia ought to be allowed to a widow, having regard ta 
her quality and degree; and that her hufband being ą 
Vifcount, fhe fhall be allowed her jewels to the value of — 
500 marks, &e. 2 Leon. 166. A widow retained a chain 
of diamonds and pearls, againft the devife of her hufband; 
and two judges held, that fhe might detain them, becaufẹ 
they were convenient for a woman of her quality; but — 
two other judges were of a contrary opinion, that paraz 
phernalia fhould be not only convenient, but xecefary; 
otherwife the widow fhall not detain them againit the ex- 
prefs devife of the hufband: tho’ it is faid it was ade 
judged, that the widow might detain neceflary apparel, 
and likewife ornaments, againft the devife of her hufband; — 
and that he cannot difpofe of them by will, tho’ hẹ 
might have fold them in his life-time ; for immediately 
upon his death, the property is vefted in the widow. Cro, 
Car. 347. 2 Nelf. Abr. 1225. All the wife’s wearing 
apparel, more than that which is neceflary and convenient, 
is a chattel in the hufband; and after the hufband’sdeath _ 
fhall go to his executors: but what is neceflary for her 
condition and ftate, and comes under paraphernalia, he 
fhall have as her own goods, and may difpofe of at her 
death ; or take after the death of her hufband. Brag. 
Do. &F Stud. 17. Tho’ by our law the wife may not 
make a will of and devife them, without the affent of the 
hufband whilft he lives ; “becaufe the property and pofle- 
fionisinhim, 2 Shep. Abr. 423. Mich. 27 Eliz. Vide 
Com. Dig. 1 V. tit. Baron and Feme, and Black. Com 
AP ARG. 

Parattus, A word 
Blount. 
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Parabail, (per-availe) Signifies the lowet tenant of 
the fee, or he who is immediate tenant to one who hol- 
deth over of another; and he is called tenant pfaravail, 
becaufe ’tis prefumed he hath profit and avail by the land. 
F.N. B. 135. 2 Inf. 296. 9g Rep. Coney’s cafe, See 


-, Black. Com. 2 V. 60. 


Parcella Terve, A parcel of land, as ufed in fome 
ancient charters. Sciant, quod ego Stephanus W. dedi, 
&c. Roberto de D. unam parcellam terre cum pertinen. ja- 
cen’. Sc. fine dat. 

Parcel-makers, Are two officers in the Exchequer, that 
make the parcels of the e/cheators accounts; wherein they 
charge them with every thing they have levied for the 
King’s ufe, within the time of their being in office, and 
deliver the fame to the auditors, to make up their accounts 
therewith. Pradice Excheq. 99. 

Parceners, (quafi parcellers, i.e. rem in parcellas di- 
widentes) Are of two forts, viz. parceners, according to the 
courfe of the Common law; and parceners according to 
cuftom. Parceners by the Common law, are where a man 
or woman feifed of lands or tenements in fee-fimple or 
fee-tail hath no ifue but daughters, and dieth, and the 
tenements defcend to fuch daughters, who enter into the 
lands defcended to them, then they are called parceners, 
and are but as one heir to their anceffor; and they are 
termed parceners, becaufe by the writ de partitione facienda 
the law will conftrain them to make partition; tho’ they 
may do it by confent, &¢. Litt. 243. 1 Infl. 164. See 
Black, Com. 2 V. 187. And if a man feifed of lands in 
fee-fimple, or in tail, dieth without any iffue of his body 
begotten, and the lands defcend to the fifters, they are 
parceners; and in the fame manner where he hath no 
fifters; but the lands defcend to his aunts, or other fe- 
males of kin in equal degree, they are alfo parceners : 
but where a perfon hath but one daughter, fhe fhall not 
be called parcener, but daughter and heir, &e. Litt. 
fed. 242. 

_ If a man hath iffue two daughters, and the eldeft hath 
iffue divers fons and daughters, and the youngeft hath 
iffue divers daughters; the eldeft fon of the eldeft daughter 
fhall not only inherit, but all the daughters of the youngeit 
thall inherit, and the eldeft fon is coparcener with the 
daughters of the yougeft fifter, and fhall have one moiety, 
viz. his mother’s part ; fo that men defcending of daugh- 
ters may be parceners as well as women, and fhail jointly 
plead and be impleaded, &c. 1 Inf. 164. None are 
parceners by the Common law, but either females, or the 
heirs of females, who come to lands or tenements by 
defcent. Litt. 254. 

Parceners by cuftom is, where a perfon feifed in fee- 
fimple, or in fee-tail of lands or tenements of the tenure 
called gavelkind, hath ifue, divers fons, and dies; fuch 
lands fhall defcend to all the fons as parceners by the cuf- 
tom, who fhall equally inherit and make partition as females 
do, and a writ of partition lies in this cafe, as between fe- 
males, Se. Lit. fe. 265. Women parceners make but 
one heir, and have but one freehold: but between them- 
felves they have in judgment of Jaw feveral freeholds, to 
many purpofes ; for one of them may infeoff the other of 
her part; and the parcenary is not fevered by the death 
of any of them; but if one dies, her part fhall defcend to 
her iffue, &'c. 1 Inf. 164, 165. If one parcener make 

` a feoffment in fee of her part, this is a feverance of the 
coparcenary, and feveral writs of precipe fhall lie againf 
the other parceners and the feoffee. 1 Inf. 167. Tho’ 
if two coparceners by deed alien both their parts to ano- 
ther in fee, rendering to them two, and their heirs, arent 
out of the land, they fhall have the rent in courfe of 
parcenary ; becaufe their right in the land out of which 
the rent is referved was in parcenary. Jéid.160. Ifthere 
be two parceners, and each of them taketh hufband, and 
have iflue, and the wives die, the parcenary is divided, 
and here is a partition.in law. did. Partition of lands 
held in tail, by the death of one fifter without iffue is, 
made void, and the other fifter as heir in tail will be in- 
titled to the whole land ; and may have writ of formedon 
where the other parcener hath aliened. New Nat. Br. 
476. And d writ of zuper obiit lies for one parcener de- 
forced by another, ĉ&c. F. N. B. 197. If any parceners 





er their iflues be difleifed, they muft join in an affife 
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againft the diffeifor ; fo if they have caufe to bring any ac- 
tion of wafte, Ge. 1 Inf. 95,198. Two parceners are of 
land, one enters and claims the whole, and is diffeifed, 
fhe alone may maintain affife; but if the diffeifin be of 
rent, the other parceners muft be named, or the writ hall 
abate. Fenk. Cent. 41, 42. The poffeffion of one par- 
cener, &c. of land, without an actual outter, gives pof- 
fefion to the other of them. Hob. 120. Dyer 128. 
One parcener may juftify detaining the deeds concerning 
the land, againft another, as they belong to one as well 
as the other. 2 Roll. Abr. 31. Parceners are to make 
partition of the lands defcended ; ana eltates of copar- 
ceners at Common Jaw are applicable only to inheritances 
Partition may be made between parceners of inheritances, 
which are intire and dividable, as of an advowfon, rent 
charge or fuch like; but it is otherwife of inheritances 
which are not intire and indivifible, as of a pifcary, com- 
mon without number, or fuch uncertain profits out of 
lands ; for in fuch cafe the eldeft parcener thall have them, 
and the others have contribution from her out of fome 
other inheritance, left by the anceftor; but if there be no 
fuch inheritance, then the eldeft fhall have thefe uncer- 
tain profits for one time, and the youngeft for another 
time, Dyer 153. Parceners cannot make partition, fo as 
for one to have the land for one time, and another for 
another, €c. for each is to have her part abfclutely: but if 
an advowfon defcend to them, they may prefent by turns; 
and if there be a common, éc. which may not be di- 
vided, one may have it for one year, and another, for 
another year, &c. 1 Inf. 164. An advowfon is an in- 
tire thing, and yet in effect, the fame may be divided be- 
twixt parceners ; for they may prefent by turns: and if 
there be coparceners of an advowfon appendant to a ma- 
nor, and they make partition of the manor, without men- 
tioning the advowfon ; the fame is {till appendant, and 
they may prefent by turns. 8 Rep. 79. If two parceners 
be of an advowfon, and they agree to prefent by turns, 
this is a good partition as to the poffeflion; but it is ot a 
Jeverance of the eftate of inheritance. 1 Rep. 87. And 
where there are coparceners of an advowfon, the e/deft 
hath privilege to prefent fir? ; not in refpeét of her*per- 
fon, but efate: and if one parcener hath a rent granted 
to her upon a partition made, to make her part equal 
with the other, jhe may difirain for the arrears of common 
right ; and fo fhall the grantee of the rent, becaufe it is 
not annexed to her perfon only, but to her eltate. 3 
Rep. 32. Ifthere are two parceners of a manor, and on 
partition made, each hath demefnes and fervices allotted 5 
in this cafe each is faid to have a manor. 1 Leon. 26. 
Davis 61. A partition may not be made of franchifes, 
as goods of felons, waifs, eltrays, ĉc. which are cafual. 
5 Rep. 3. 
How partition may be made. 

Partition, between parceners, may be made four ways, 

viz. 


Firff, When they themfelves divide the lands equally 


into as many parts, as there are parceners ; and each chufes 


one fhare or part, the eldeft firft, and fo one after another, 
te 

Secondly, When they agree to chufe certain friends to 
make divifion for them. ; 

Thirdly, Partition by drawing lots, where having di- 
vided the lands into as many parts as there are parceners, 
and written every part in a diftiné fcroll, being wrapt 
up, they each draw one outof a hat, bafon, &c. 

And Fourthly, Partition by writ de partitione facienda, 
which is by compnifion, where fome agree to partition, 
and others do not; and when judgment is given on a 
writ of partition, it is that the herif fhall go to the land, 
and by the oaths of twelve men make partition between the 
parties, to hold to them in SEVERALTY, without any mention 
of preference to the eldef fifter, Fc. Litt. 248. 1 Inft. 164. 
But if there be a capital meffuage on the land to be di- 
vided, the fheriff muft allot that wholly to the eddef# of 
the parceners. 1 Inf. 165. The partition made and 
delivered by the fheriff and jurors, ought to be returned 
into court under the feal of the fheriff, and the feals of 
the twelve jurors; for the words of the judicial writ of 
partition, which commands the fheriff to make partition, 
are, Affumpfit tecum duodecim, Sc. O partitionem inde fcire 
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facias jupiciariis, Se. Jub figillo tuo £F figillis eorum per 
quorum Jacramentum partitionem illam feceris, (Fc. If par- 
tition be made by force of the King’s writ, and jadgment 
thereof given, it fhall be binding to all parties, becaufe 
it is made by the fheriff, by the oath of twelve men, by 
authority of law; and the judgment is, that the partition 
frall remain firm and fable for ver, 1 Intt. 171. Ina 
writ of partition, the judgment was, quod partitio fiat ; 
and before it was executed by the fheriff, a writ of error 
was brought; and it was adjudged that a writ of error 
doth not lie upon this firt judgment, becaufe this is not 
like other actions, where error lies before the babere fa- 
cias feifinam is returned, and the judgment is final; but 
it is not fo in this cafe, as there muft be another judg- 
ment, ¿, e. quod partitio ftabilis maneat, which cannot be 
till the partition is made, and returned by the herif. 
Hetley 36. Dyer 67. Where two perfons hold lands pro 
indivifo, and one would have his part in feveralty, and 
the other refufeth to make partition by deed, there the 
writ de partitione facienda lies againft him who refufes, di- 
rected to the fheriff ; and he maf? be present when the parti- 
tion is made ; and if it is objected before the return of the 
writ, that he was not prefent, it may be examined by the 
court; but after the writ is returned and filed, ’tis too 
late. Cro. Elix.g. A writ of partition was taken forth, 
and the herif made partition, but was zot upon the land ; 
and on motion that the return might not be filed, but 
that a new writ might be awarded, becaufe the theriff 
was not on the land, the court itaid the filing, and on 
examining the fheriff, ordered a new writ. Cro. Car. 
9, 10. On writ of partition to the fheriff to make par- 
tition of lands, part of the lands were allotted to one, 
and the jury would not affift the fheriff to make partition 
of the other part ; which appearing on the return of the 
writ, the court was moved for an attachment againit the 
jury, and a new writ to the fheriff. Godb. 265. Par- 
tition was brought by tenant in fee of one moiety, againft 
tenant for life of the other moiety, on the Szat. 32 H. 8. 
c. 32. And tho’ it has been refolved, if partition be 
made between one who hath an eftate of inheritance, and 
another who hath a particular eftate for life; that the 
writ ought to be framed upon the ftatute, and to be 
made fpecial, fetting forth the particular efltate: yet it 
was held to be good where the writ was general. Galdf.. 
84. -2 Lutw. 1015. <A partition may be made by ftatute 
of any eftate of freehold, or for term of years, Gc. of 
manors, lands, tenements and hereditaments whereof the 
partition is demanded ; and if after procefs of pone return’d 
upon a writ of partition, and affidavit øf notice given of 
the writ to the tenant to the action, and a copy left with 
the tenant in poffeffion at leaft forty days before the re- 
turn of the faid pone, ĉc. there be no appearance entered 
in fifteen days; the demandant having entered his decla- 
ration, the court may give judgment by default, and 
award a writ to make partition, whereby the demandant’s 
part or purpart will be fet out feverally; which writ being 
executed, after eight days notice, and return’d, and there- 
upon final judgment entered, shall conclude all perfons, 
ĉc., But the court may fufpend or fet afide the judgment, 
if the party concerned move the court in a year, and fhew 
good matter in bar. Szat, 8 G9 W.3. ¢.31. And by 
: this ftatute, if the high theriff by reafon of diftance, Ge. 
cannot be prefent at the execution of any judgment in par- 
tition, then the under fherif in.the prefence of two jufti- 
ces uf peace of thé county, fhall proceed to the execution 
of the writ, by inquifition, and the high sheriff is to 
make thereturn, ce. Ibid. When the partition is made 
and returned, the perfons who were tenants of the lands, 
or any part thereof, before divided, fhall continue tenants 
of the lands they held, to the refpettive owners, under 
fuch conditions and rents as before: and zo plea in abate- 
ment foall be admitted or received in any fuit of partition ; 
nor foall the Jame be abated by the death of any tenant, 
&c. Ibid. In a writ of partition the defendant pleaded, 
that he formerly brought writ of partition againft the 
plaintiff, and had judgment, to have partition: and 
held a good plea; but it was a queftion, whether it 
fhould be pleaded in bar or abatement, or by way of 
eftoppel. Dyer gz. No damages can be recover’d on a 
writ of partition, tho’ the writ and declaration con- 


clude ad damnum. Hetl. 35. Noy 143. 2 Nelf. Abr 
1237- Where judgment for debt is had againft one 
cener, the lands, €c. of both may be taken in executio 
and the moiety undivided is to be fold, and then th 
dee will be tenant in common with the other coparcen 
if the sheriff {eize only a moiety and fell it, the other p 
ner will have a right to a moiety of that money. 1 & 
392. All partitions ought to be according to the 
and true value of the lands, and be equal-in value: but 
partition be made by parceners of full age, and unmarri 
and Jane memoria, it binds them for ever, alth 
value be unequal, if it be made of lands in fee; an 
be of lands intailed, it fhall bind the parties the 
for their lives, but not their ifue unle/s it be equal : 
be unequal, the ifue of her who hath the leffer part, 
after her deceafe difagree, and enter and occupy in co 
mon with the aunt: alfo if any be covert, it fhall bind the 
hufband, but not the wife, or her heirs; or if any be a 
within age, it fhall not bind the infant, but fhe may ather 

full age difagree, Sc. 1 Inf. 166, 170. 2 Li 
283. Tho’ if a wife after coverture, or the 
at herage, accept of the unequal part, they are concl 
for ever. 1 Inf. 170. And where there be two 
parceners, and one hath feven daughters, and dieth 
the other parcener releafeth to any one of the daug 
her whole part, here, altho’ fhe to whom the 
is made, have not an equal part, the releafe is 
Ibid. 193. Tt hath been adjudgeed, that notwi 
ing a partition is unequal, if it is by writ, it cannot be — 
avoided; but if it be by deed, it may be avoided by 
1 Inf. 171. Ifthe efate of a parcener.be in part ev 
that fhall defeat the whole partition ; partition impl: 
a warranty and condition in law to enter upon t 
on eviction, as in cafe of exchange of lands. 
173. 1 Rep. 87. And if after partition, one ol 
parts is recovered from a parcener by lawful titl 
compe! the others to make a new partition, 
goz. Butas to eviction of parceners, if one fe 
and then the part which the other parcener | 
eviéted ; in this cafe fhe who lofeth her part, c 
ter on the alienee, for by alienation the pri 
ftroyed. 1 Inž. 173. Among parceners, a pa tition up 
on the land may be good without deed; but not am 
jointenants, Ge. Dyer 29, 194. i 



























































Form of a common writ of partition, — 
“el OR 
EORGE the Third, &c. to the fherif of S. g 
ing: If A.B. make you fecure, &c. then 
B. that jhe be before, &c. to fhew why, whereas th 
A. B. and E. B. together and undivided hold. the manor 
&c, with the appurtenances, twenty meffuages, one mill, o 
dowe-houfe, twenty gardens, three hundred acres of | 
two hundred acres of meadow, a hundred and fifty 
of pafture, one hundred acres of wood, two hun 
furze and heath, and twenty foillings rent, wi 
purtenances of the inheritance which was of N. B. 
the faid A. B. and E. B. whofe heirs they are 
the faid E. B. doth deny partition thereof to be mi 
tween them, according to the law and cuftom of È 
and unjuftly will not permit that to be done, as it is j 
And have you there the fummons, and this writ. 
&e. he 
See Coparceners, “Fointenants, Partition. 





Parcenary, Is the holding of lands jointly by 
yt when the common inheritance is not divided. — 
5 a ya ? y 

Warchment, A tax of 20l. per cent. is laid on 
ment, paper, i. by ftat. 8 & 9 W. 3. cap. 7.2 
Ann. ¢. V1. i i ee) 

Parco frato, Is a writ which lies againft hit 
violently breaks a pound, and takes out beatts from 
which for fome trefpafs done, ĉe. were lawfully 
ded. Reg. Orig. 166. And if a perfon hath autho 
take beaits outof the pound, if he breaks the 
fore he demands the cattle of the keeper thereof, and 
fufeth, or interrupts him in the taking of them, € 
writ parco fraGo lies. Dr. and Stud. 112. Da 
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_ recoverable in this writ; and the party may be punithed, 
as‘for a pound breach in the court leet. 1 Inf. 47. F. 
N-B.100. The word parcus was frequently ufed for a 
pound to confine trefpafling or ftraying cattle ; whence im- 
parcare to impound, imparcatio pounding, and imparca- 
- mentum, right of pounding, &c. 

Pardon, (Pardonatio, venia,) Is the remitting or for- 
giving of an offence committed againft the King; and 
is either ex gratia Regis, or by courfe of law. Sraundf. 
Pl. Cor. 47. Pardon ex gratia Regis, is that which the 
King, affords by virtue of his prerogative. Pardon dy 
courfe of law, is that which the law in equity affords for 

“a light offence; as cafual homicide, when one killeth a 
man, having no fuch meaning. Weft. Symbol. part. 2. 
tit. Indidments, fed. 46. 


1. By whom a pardon may be granted; in what cafes, and 
for what offences. 
2. Where a pardon is grantable of common right ; of the 
walidity of a pardon; and by what words treasons, murder, 
felony and other offences may be pardoned. 


1. By whom a pardon may be granted; in what cafes, 
and for what offences. 
_ The power ot pardoning offences is infeparably incident 
to the Crown ; and this high prerogative the King is in- 
trufted with upon a fpecial confidence, that he will {pare 
thofe only whofe cafe, could it have been forefeen, the law 
itlelf may be prefumed willing to have excepted out of its 
general rules, which the wifdom of man cannot poflibly 
make fo perfect, as to fuit every particular cafe. 1 Show. 
284.” See Black. Com. 4 F.. 389, &e. 

Anciently the right of pardoning offences, within cer- 
tain diftricts, was claimed by lords, who had jura regalia 


by ancient grants from the Crown, or by prefcription. But 


now, by 27 H. 8. cap. 24. it is enacted, ‘* That no per- 
fon fhall have power to pardon any treafons or felonies, 
nor any acceffaries, nor outlawries; but that the King 
-dhall have the authority thereof, united to the crown of 
_ this realm, as of right it appertaineth.” Co. Lit. 114. 3 
Inf. 233. 

It is laid down in general, that the King may pardon 
any offence, fo far as the publick is concerned in it, after 
it is over, confequently may prevent a popular action on 
a flatute, by pardoning the offence before the fuit is 
commenced ; but it feems, that he cannot wholly par- 
don a publick nufance, while it continues Juch, becaufe 
fuch pardon would take away the only means of com- 

elling a redrefs ; yet it is faid, that fuch a pardon will 
fave the party from any fine, tothe time of the pardon. 
=~ Plowd. 487. Keilw. 134. 3 Infi. 237. 
o Eaugh. 333- 

Butit fems agreed, that the King can by no previous 
licence, pardon, or difpenfation, make an offence dif- 
punithable which is malum in fe; as being either againf 


12 Co. 29, 30. 
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It feems to be agreed, that no difpenfation of any. 
ftatute, except the ftatutes of mortmain, was of any force 
Without a claufe of non obfante; neither js fuch claufe of 
any effect at this day, for it is declared and enatted by 1 
WF M. fof. z. cap. 2. That no difpenfation by zon ob- 
Jante of, or to any flatute, or any part thereof, be al- 
lowed ; but that the fame pall be held void, except a 
difpenfation be allowed in fuch flatute; but it is provid- 
ed, that no charter, grant or pardon, granted before 23d 
of OGober 1699. fhall be any ways invalidated by that 
aét, but that the fame fhall be and remain of the fame 
force, and no other, as if the faid aĉ had never been made. 
2 Hawk, P. C. 391. 

The King cannot by any charter bar any right of entry or 
action, orany legal intereft, or benefit defore vefted in the 
fubje&t ; therefore it fecms clear, that he cannot bar any 
action on a ftatute by the party grieved, nor even a po- 
pular ation commenced before his pardon, nor a recogni- 
zance for the peace before it is forfeited. Plowd. 487, 
2 Roll. Abr. 178. Cro. Car. 199. Keilw. 134. 

Neither can the King pardon an appeal, except only 
where it is carried on at Ais fuit, after a nonfuit ; there- 
fore if a perfon attainted, on an appeal carried on at the 
fuit of the party, get the King’s pardon, he muf fue a fire 
facias againk the appellant, before the pardon fhall be al- 
lowed. 2 Hawk. P.C. 392. 

And if the appellant appear on the frire facias, he 
may pray execution notwith{tanding the pardon; but if 
the fheriff return a fire facias, or two nihils, and the 
appellant appear not, on demand, or if he return the ap- 
pellant dead, the appellee fhall be difcharged ; but fome 
have holden, that in this laft cafe, a fire facias fhall go 
againit the heirs of the deceafed. 2 Hawk, P. C. 392. 

But there is no need of any feire facias againit the lord 
by efcheat, becaufe the pardon no way tends to reverfe 
the attainder whereon the title of efcheat is founded. 2 
Hawk. P.C. 393. which vide.. — 

It hath been itrongly holden, that the King may par- 
don the burning of the hand, on a conviction of man- 
flaughter on an appeal, as being no part of the judgment 
at the Juit of the party, but collateral and exemplary pu- 
nifbment inflicted by the ftatute, and intended only by 
way of fatisfaction to publick juitice, like the finding of 
fureties by one convicted on the flatute, againft trefpafs in 
parks. But for this fee 2 Hawk. P. C. 393. 

A pardon will not only difcharge any {uit in the fpi- 
ritual court ex officio, but alfo any fuitin fuch court ad 
infiantiam partis pro reformatione merum, or falute anime, 
as for defamation, or laying violent bands on a clerk, 


&¥¢. See the following cafes, 5 Co. 51. Latch 190. 
Cro. Eliz. 684. Hob. 81. Cro. Fac. 335. 2 Hawk. 
P.G. 304: 


If a perfon be imprifoned on an excommunicato capiendo 
for non-payment of cofts, and the King pardons al con- 
tempts, itis faid, that he fhall be difcharged without any 


__ the law of nature, or fo far againft the publick good as 
to beindi&able at Common law; and that a grant of this 
= kind, tending to encourage the doing of evil, which it is 

= the chief end of government to prevent, is againft the 
dy - common good, therefore void. Duy.75. 5 Co.35. 12 


feire facias againft the party, and that the party. muft 
begin anew to compel payment of colts; becaufe the im- 
prifonment was grounded on the contempt, which is 
wholly pardoned. 1 Fou. 227.. 2 Roll. Abr. 178. Creo. 
T a (8Mee'G8, 69; "> 

But no pardon will difcharge a fuit in the fpiritual 











eT ote Co. 29.. Vide 2 Hawé. P.C: 389) 3 H.7. 15. pl. 30. 
civ But where a thing zz its own nature lawful, is made 
unlawful by parliament, it was formerly taken as a 
general rule, that the King might di/penfe with it, as to 
a particular time or place, or perfon, fo far as the public 
was concerned in it; unlefs fuch difpenfation could not, 
but be attended with an inconvenience, as the intro- 
ducing a monopoly ; or fruftrating the end for which the 
law was made; as the licenfing a particular perfon to 
import foreign cards or wines, Gc. in which cafe, it was 


39 . = commonly taken to be void; alfo, where a ftatute gives a 


particular intereft, or right of action to the party grieved, 
it has been always agreed, that no charter from the King, 


court, any more than in a temporal, for a matter of in- 
tereft or property in the plaintiff; as for tithes, legacies, 
matrimonial contra¢ts and fuch like; alfo it is agreed, 
that after cofts are taxed in afuit, in fuch court at the 
profecution of the party, whether for a matter of private 
intereft, or pro reformatione morum, OY pro Salute cnime, 
or for defamation, ĉc. they fhall not be difcharged by a 
fubfequent pardon. § Co. 51. Latch 190. Cro. Car. 
6-7. 

s And with refpeé to cofts, fee 2 Roll. Abr. 304. Noy 
85. Latch 155. 

By the 12 & 13 W. 3. cap. 2. ** No pardon under the 


= _ Gan bar the right of the party grounded on fuch ftatute ; 

= _ alfo where a ftatute is exprefs, that the King’s charter 
= againft the purport of it, tho’ with theclaufe of non ob- 
A flante, fhall be void ; it feems to have been always gene- 
= rallyagreed, that regularly no fuch claufe cquld difpenfe 
with it. 2 Haak, P. C. 389, 390. and feveral authori- 


great feal fhall be impleaded to an 1mPEACHMENT by the 
commons in parliament.” 








2. When a pardon is grantable of common right; and by 
what words treafon, murder, felony, and other offences may 


be pardoned. 





= ties there cited. 


By 
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By the ftatute of Glouceffer, cap. Q. 


“ That if it be found by the country, that a perfon tried 
for the death of a man, did it in his defence, or by mif- 
fortune, then, by the report of the juftices to the King, 
the King fall take him to his grace, if it pleafe him.” 


2 Inf. 316. 


But it feems to be fettled at this day, agreeable to the 
ancient Common law, in affirmance whereof this ftatute 
as made, that in fuch a cafe, or where one indicted of 
homicide fè defendendo confeffes the indictment, if the 
party caufe the record to come into Chancery, the Chan- 
cellor will of courfe make him a pardon, without {peaking 


to the King, and that by fuch pardon the forfeiture of 


goods may be faved; for thefe words, ‘‘ If it fhall pleafe 


the King,” fhall be taken as /poken only by way of re- 
wverence to him, and not intended to make Juch a pardon 
diferetionary. But if the party be found.to have fled, it 
is made a guere, if the Pardon fave the forfeiture of the 
flight, for that is not grounded on the homicide, but on 
the contempt of law. 2 Hawk. P.C. 380, 381 

If an approver convict all the appellees, whether by 
-battle or verdi&, the King ex merito juftitia ought to 
pardon him as to his life, and alfo give him his wages 
from the time of appeal, to the time of conviction, 3 
Inff 139. 2 Hawk. P.C. 209. 2 Hales Hifa P. C. 
233. 
oN to perfons intitled to pardons, on difcovering their 
fellows, vide 4 & 5 W. B M. e8. 69 7 W. 8M. 
C TOCIL A 3a caa iA ona TE 
It is laid down as a general rule, that wherever it ap- 

pears by the recital of the pardon, that the King was 
mifinformed, or not rightly apprifed, both of the heinoufnefs 
of the crime, and alfo how far the party ftands convicted 
upon record, the pardon is void, upon a prefumption that 
it was gained fromthe King by impofition. Yel. 43, 47. 
Cro. Jac. 18, 34, 548. 2 Rol. Ab. 188. Dyer 352. 
pl. 26. Raym.13. 1Sid. 41. 3 Inft. 338, 

And on this ground it feems agreed, that if a man 
attainted of felony get a Pardon, which doth not mention 
the attainder, the Pardon will be ineffectual; alfo it hath 
been holden, that the Pardon of a perfon convicted by ver- 
dict of felony is void, unlefs it recite the indiftment and 
conviction ; alfoit hath been queftioned, if the Pardon of 
a perfon barely indicted of felony be good, without men- 
tioning the indictment; but it hath been adjudged, that 
fuch a defect is faved by the words fve indifatus five non. 
2 Hawk. P. C. 382-3. 

Anciently a Pardon of all felonies, included all treafons 
as well as felonies ; and it feems to be taken for granted 
in many books, that fuch a general Pardon is even at this 
day pleadable to any felony, except murder and rape, and 
piracy ; and that the only reafon why it may not alfo 
be pleaded to murder and rape is, becaufe 13 Rich. 2. re- 
quires an exprefs mention of them; and that the only 
reafon why it is not pleadable to piracy is, becaufe it is a 
felony by the Civil law, 2 Hawk. P. C. 383-4. 1 Hal. 
Hifl. P. C. 466. 2 Hal. Hif. P.C. 45. Vide Stat. 37 
E: 3er 2; 

No Pardon of felony foall be carried beyond the ExPRESS 
purport of it; therefore if the King, reciting an attainder 
of robbery, pardon the execution, he thereby neither 
pardons the felony itfelf, nor any other confequence of 
it, befides the execution. 6 Co. 13. 2 Hawk. P. C. 
384. 

Vide Stat. 2 Ed. 3. e. 2. which feems to deprive the 
King of the power of pardoning w1LFuL murder. But 
fee 13 Ric. 2. c. 1. and Hawk. P. C, 385-6. and the 
various authorities there cited. 

It hath been formerly adjudged, that murder might be 
pardoned under the general defcription of a felonious kil- 
ling, with a claufe of non obfante; but by1 W. & M. 
Sef: 2. cap. 2. it is declared that no difpenfation by zoz 
obftante of or to any ftatute fhall be allowed. 1 Sid. 366. 
1 Show, 283. Keiling 24. 3 Mod. 37. 

But Pardons of manflaughter remain as they were at 
Common law ; therefore the Pardon of the felonious kil- 
ling of 7. S. may be pleaded to an indiétment of man- 
flaughter in killing him; but where fuch a Pardon is 
pleaded to a coroner’s inqueft of manflaughter, the court 
may refufe to allow it, till the fact be found manflaughter 


it is enacted, 
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Fy a jury dire&ted by a higher court. 2 Keb. 363, 415, 
Keiling 24. 2 Jon. 56. 

Ifa general aét exprefsly pardon petit fioa and ex- 
cept murders, it cannot be avoided by indidting a perfon 
guilty of petit treafon for murder only, omitting the 
word proditorie ;. for the lefs offence being included jn 
the greater is pardoned, by the Pardon of it; there. 
fore fuch an exception of murder is to be intended of 
fuch murder only as is {pecially fo called, and doth nog 
amount to petit treafon, Dyer 50. pl. 4. 235. pl. 19. 3 
6 Co. 13. 

Neither doth the exception of murder in a general a@ 
of Pardon of all felonies, extend to felo de fe; for tho? 
his offence be in ftri¢inefs murder, yet in common {peech, — 
according to which ftatutes are commonly expounded, 
it is generally underftood as a diftinét offence, the word R 


murder feeming prima facie to import the murder of 
1 Lev. 8,.120, 1 Sid. TO ETENEE 66, 


another. 
548. 

It is faid, that a general a& of Pardon of all felonies, — 
mifdemeanors and other things done before fuch a day, 
pardons a homicide from a wound before the day, whera é 
of the party died not till after; becaufe the itroke being 
pardoned, the effects of it are confequently pardoned, 
Plow, 401. Cole’s cafe. 1 Hale’s Hif. P. C. 426, Dyer fi 
99. pl. 65. et 

It is fad, that a Pardon ‘of all mifprifions, trefpalles, 
offences and contempts, will pardon a contempt in mi- re 
king a falfe return, and a itriking in Wefminjler Hall, 
and ‘barratry, and even a pramunire s 3 alfo it is laid devia Wed 
in general, that twill pardon any crime not capital 1 Lev. 
106. 1 Sid. 211. 2 Mod. 52. a ae 


Vide 2 Hale Hif- P. C. 252. Dyer 308. a. 
As to flatutes concerning Pardons, vide Table to Sta- 





tutes. 
For more learning on this Subjell, Jee 3 New Abr, tite 


Pardon. 
4Dardonets, Were perfons who carried about the Popes 
indulgences, and fold them to any who would bay them. 
Stat. 22 H. 8. 
Parent, (Parens) A father or mother; but generally 
applied to the father: parents have power over over their 


children by the law of nature, and the Divine law; and 


by thofe laws they muft educate, maintain and defend aM 
The parent or father 


Qi 


their children. Wood’s Infl. 63. 
hath an intereft in the profits of the childrens labour while 


they are under age, if they live with, and are maintained 
by him: but the father hath no intereft in the eftate of 
a child, otherwife than as his guardian. Jéid. The 
eldef# fon is heir to his father’s eftate at Common law; 
and if there are no fons, but daughters, the daughters 
fhall be heirs, &c. And there being a reciprocal interelt 
in each other, parents and children may maintain th 
fuits of each other, and juftify the defence of each other 
perfon, 2 Inf. 564. See Black. Com. 1 V. 437, 452 
arentela, or De Parentela fe tollere, To renounc 
his kindred; which was done in open court before the 
judge, and in the prefence of twelve men, who mad 
oath; that they believed it was done lawfully, and for 
jut ‘caufe. We read it in the laws of H. I.i cap. 88 
Si quis propter faidam vel caufam aliquam de parentela f nA 
welit tollere, EF eam Jorisjuraverit, E&F de focietate F ha- ` 
reditate E&F tota illius ratione fe Jeparet, fi poflea aliquis a a 
parentibus abjuratis moriatur, wel occidatur, ii ad eim 
de hereditate vel compofitione pertineat, Sc. i 
Parilh, (parochia) Did anciently fignify what we now 
call the diocefe of a bifbop : But at this day it is the cir- 
cuit of ground in which the people who belong to one 
church do inhabit, and the particular charge of a fecular i 
prieft. Itis derived from the Saxon Phe ofe-peyne, Presh- 
Sre, which fignifies the precinét of which the priet. had 
the care, in Exgit/b priett-thire, ; 
How antient the divifion of parifhes is, may at prefent 
be difficult to afcertain ; for it feems to be agreed on all. 
hands, that in the early ages of chriftianity in this ifland, 
parifhes were unknown, or at leait fignified the fame 
that a diocefe does now. ‘There was then no appropriation 
of ecclefiaitical dues to any particular church ; but every 
man was at liberty to contribute his tithes to whatever 
prieft or church he pleafed, provided only that he didit, 
ek 
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to fome: Or, if he made no fpecial appointment or ap 
= propriation thereof, they were paid into the hands of the 
bifhop, whofe duty it was to diftribute them among thc 
clergy, and for other pious purpofes, according to his 
own difcretion. 
_ Mr. Camden (in his Britannia) fays, England was divid- 
ed into parifhes by archbithop Honorius about the year 
| 630, Sir Henry Hobart lays it down that parifhes were 
4 firit erected by the council of Lateran, which was held 
Anno Domino 1179. Each widely differing from the other, 
and both of them perhaps from the truth; which will 
probably be found in the medium between the two ex- 
tremes. For Mr. Selden has clearly thewn, (of tithes. c. 9.) 
that the clergy lived in common without any divifion of 
parifhes, long after the time mentioned by Camden, And 
it appears from the Saxon laws, that parifhes were in be- 
ing long before the date of that council of Lateran, to 
&i ich they are afcribed by Hobart. 
We find the diftinétion of parifhes, nay even of mother 
_ churches, fo early as in the laws of King Edgar, about the 
„year 970. Before that time the confecration of tithes was 
in general arbitrary ; that is, every man paid his own 
(as before obferved) to what church or parith he pleafed. 
But this being liable to be attended with either fraud, or 
at leaft caprice, in the perfons paying ; and with either 
jealoufies or mean compliances in fuch as were competitors 
for receiving them ; it was now ordered by the law of 
sS King Edgar, (c. 1.) That ‘* dentur omnes decime primarie 
eccelefie ad quam parochia pertinet? However, if any 
thane, or great lord, had a church within his own de- 
_ mefnes, diltin&t from the mother church, in the nature of 
a private chapel; then, provided fuch church had a coemi- 
tery or confecrated place of burial belonging to it, he 
might allot one third of his tithes for the maintenance of 
© the officiating minifter: But, if it had no coemitery, the 
thane muft himfelf have maintained his chaplain by fome 
other means ; for in fuch cafe al his tithes were ordained 
to be paid to the primarie ecclefie or mother-church. 
= This proves.that the kingdom was then univerfally di- 
‘ vided into parifhes; which divifion happened probably 
= notall atonce, but by degrees. For it feems pretty clear 
and certain, that the boundaries of parifhes were original- 
= lyafcertainėd by thofe of a manor or manors: Since it 
= very feldom happens that a manor extends itfelf over more 
= parifhes than one, tho’ there are often many manors in 
one parifh. The lords, as chriftianity fpread itfelf, be- 
= gain to build churches upon their own demefnes or waftes, 
to accommodate their tenants in one or two adjoining 
lordfhips ; and, in order to have divine fervice regularly 
performed therein, obliged all their tenants to appropriate 
= their tithes to the maintenance of the one officiating mini- 
fter, inftead of leaving them at liberty to diftribute them 
= among the clergy of the diocefe in general: And this’ 
= traĝ of land, the tithes whereof were fo appropriated, 
formed a diftin& parifh : which will well enough account 
for the frequent intermixture of parifhes one with another. 
For if a lord had a parcel of land detached from the main 
Of his eftate, but not fufficient to form a parish of itfelf, 
= itwas natural for him to endow his newly ereéted church 
_ with thetithes of thofe disjointed lands ; efpecially if no 
= Church was then built in any lordfhip adjoining to thofe 
= out-lying parcels. ‘Thus parifhes were gradually formed, 
and parifh churches endowed with the tithes that arofe 
= within the circuit affigned. But fome lands, either be- 
= caufe they were in the hands of irreligious and carelefs 
= owners, or were fituate in fore{ts and defart places, or for 
= Other now unfearchable reafons, were never united to any 
= parifh, and therefore continue to this day extraparochial ; 
= and their tithes are now by immemorial cuitom payable to 
the King in ftead of the bithop, in truft and confidence that 
he will diftribute them, for the general good of the church. 
2 Inft. 647. 2 Rep. 44. Cro. Eliz. 512. Yet extra- 
_ parochial waftes and marfh lands, when improved and 
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Lord Folt held, That parifhes were inftituted for the 
_ eafe and benefit of the people, not of the parfon; and the 
= realon why parifhioners muft come to their parifh church 
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is, becaufe having charged himfelf with the cure of 
their fouls, he might be enabled to take care of that 
charge. 3 Salk. 88, 89. A parifh may comprife many 
vills ; but generally it fhall not be accounted to contain 
more than one, exccpt the contrary be fhewn, becaufe 
moft parifhes have but one vill within them. Hll. 23 
Car. 1. B. R. And it fhall not be intended that there is 
more than one parifh in a city, if it be not made to ap- 
pear; for fome cities have but one parifh. Zid. Where 
there are feveral vills ina parifh, they may have peace of- 
ficers, and overfeers of the poor for every particular vill : 
And an ancient vill in a parifh, that time out of mind 
hath had a church of its own, and churchwardens and 
parochial rights, being reputed a parifh, is a parifh with- 
in the fat. 43 Eliz. c. 2. to provide for its own poor, and 
fhall not pay to the poor of the parifh wherein it lies. Cro. 
Car. 92, 384, 396. But to make a vill a reputed parith 
within 43 Eliz. it muft have a parochial chapel, chapel- 
wardens and facraments at the time that ftatute was made. 
2 Sakk. 5o1. Parifhes in reputation are within that ftatute, 
efpecially when it has been the conftant ufage of fuch 
parifhes to chufe their own overfeers ; who may diftrain 
for a poor tax, Sc. 2 Roll. Rep. 160. 2 Nelf. Abr. 1235. 
"Money given by will to a parith, fhall be to the poor of 
the parifh, as adjudged in equity. Cbanc. Rep. 134. If 
a highway lie in a parifh, the parih is obliged to repair 
it, and it is the moft convenient and equal for the parih- 
ioners in every parifh, to repair the ways within it, if 
they are able. 2 Lill. 272. And if ‘any vill, liberty, 
&c. that ufes to repair their own highways, fhall after the 
ufual rate levied and employed, find the ways not fuf- 
ficiently repaired ; the whole parifh may be ordered by 
juftices of peace in their feflions to contribute to the re- 
pairing thereof. Stat.7 & 8 W. 3. c. 29. 

qDarifh Clerk, In every parih the parfon, vicar, &c. 
hath a parifh clerk under him, who is the loweft officer of 
the church. Thefe were formerly clerks in orders, and 
their bufinefs at firft was to officiate at the altar, for which 
they had a competent maintenance by offerings ; but now 
they are laymen, and have certain fees with the parfon, on 
chriftnings, marriages, burials, ce. befides wages for 
their maintenance. Count. Parf. Compan. 83, 84. ‘They 
ars to be twenty years of age at leaft, and known to be of 
honeft converfation, fufficient for their reading, finging, 
&c. And their bufinefs confifts chiefly in refponfes to the 
minifter, reading leffons, finging pfalms, &c, And in 
the large parifhes of London, fome of them have deputies, 
to difpatch the bufinefs of their places, which are more 
gainful than common reétories. Jéid. ‘The law looks 
upon them as officers for life: They are regarded by the 
Common law, as perfons who have freeholds in their of- 
fices ; and therefore tho’ they may be punifhed, yet they 
cannot be deprived, by ecclefiaftical cenfures. Black. 
Com. 1 V. 395. And they are generally appointed by the 
minifter, unlefs there is 4 cuftom for the parifhioners or 
churchwardens to chufe them ; in which cafe the canon 
cannot’ abrogate fuch cuftom; and when chofen it is to 
be fignified, and they are to be {worn into their office by 
the archdeacon. Cro. Car. 589. Can. gi. And if fuch 
cuftom appears, the court of B, R. will grant a Mandamus 
to the archdeacon to fwear him in, for the eftablifhment 
of the cuftom turns it into a temporal or civil right. Black. 
Com. 1 V. 395. He may make a deputy without licence 
of the ordinary. Strange 942. “And ‘cannot fue in the 
Spiritual court for fees as being a temporal officer. 2 
Strange 1108. i 

Parihioner, (Paro-hianus,) Is an inhabitant of, or 
belonging to any parifh, lawfully fettled therein. Pa- 
rifhioners are compellable to put things in decent order ; 
but the judgment of the majority is the only rule’ for the 
degrees of that decency ; and the court inclined, that a 
rate for that purpofe is binding ; as for moving the com- 
munion-table out of the body of the church “into the 
chancel, or raifing it higher, te. Far. 70. 

Parifhioners have a right to view parifh books. 
Mod. 134. 

Parifhioners are a body politick to many purpofes ; as 
to vote at aveftry if they pay fcot and lot ; and they have 
a fole right to raife taxes for their own relief, without the 
interpofition of any fuperior court; may make by-laws 

8 F to 


Ir 


PAR 


to mend the highways, arid to make banks to keep out 
the fea, and for repairing the church, and making abridge, 
&c. or any fach thing for the publick good, and by the 
3 F 4 W. 3: and 7 Ann. to tax and levy poor rates, and 
to make and maintain fire-engines, and by 9 Geo. for pur- 
8 Mod. 354. 
Divers perfons are exempted from 
ferving parith offices on account of their profeflions, vig, 
Phyficians and furgeons, apothecaries, diffenting teachers, 
regiftered feamen, and perfons having profecuted any fe- 
To, 


chafing workhoufes for the poor. 


Arg. 
_ Darith Dfiicers. 


lon to conviction, &&c. 
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Park, (Lat. parcus, Fr. parque, i. e. locus inclufus) Is 
a large quantity of ground inclofed and privileged for 
wild beafts of chafe, by the King’s grant or prefcription. 


1 Inft. 233. 


Manzwood defines a park to be a privileged place for beafts 


of venary, and other wild beafts of the foreft and chafe, 


tam Sylvefires, quam Campeftres; and differs from a chafe 


or warren, in that it muft be inclofed ; for if it lies open 
itis good caufe of feizure into the King’s hands, as a thing 
forfeited ; as a free chafe is, if it be inclofed ; befides, 
the owner cannot have an ation againft fuch as hunt in 
his park, if it lies open. 
Furif. 148. No man can erect a park, without licence 
under the broad feal; for the Common law does not en- 
courage matter of pleafite) which brings no profit to the 
commonwealth. Woods Inf. 207. But there may be a 
park in reputation, erected without lawful warrant ; and 
the owner may bring his action againft perfons killing his 
deer. bid. 

‘To a park three things are required. 
of. 2. Inclofures by pale, wall or hedge. 
a park, fuch as the buck, doe, &c. And where all the 
deer are deftroyed, it fhall no more be accounted a park ; 


1. A grant there- 


for a park confits of vert, venifon and inclofure, and if 


itis determined in any of them, it is a total di/parking. 
Cro. Car. 59, 60. 

The King may by letters patent diffolve his park. 2 
Lill. Abr, 273. 

Parks as well as chafes are fubje&t to the Common law, 
and are not to be governed by the foreft laws. 4 Inf. 
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Pulling down park walls or pales, the offenders fhall 
be liable to the fame penalty as for killing deer, &c. by 
ftat. and the ftatutes againit deer-ftealing, are the 13 Car. 
Zr Cs LO EOT « Ch, Me Ce TO. 1-5 Geo. Tere. See 
Deer-ftealers. 

Recompence to be made by the townfhip to owners of 
. parks for deftroying their fences, Sc. 6 Geo. 1.c. 16. See 
Game, and 16 Vin. Abr. tit. Park. And Black. Com. 2 
VY. 38, 416. 

Park bote, Signifies to be quit of inclofing a park, or 
any part thereof. 4 Inf. 308. 

Parie Will, The learned Spelman gives this defcription 
of it ; Collis vallo plerunque munitus, in loco campeftri, ne 
infidiis exponatur, ubi convenire olim folebant centurie aut 
wiciniæ incolæ ad lites inter fe tractandas ÊF terminandas : 
Scotis reor Grith hail, g. Mons pacificationis, cui afyli pri- 
wilegia concedebantur: &F in Hibernia frequentes vidimas, 
the Parle and Parling Hills. Spelm. Gloff. 

Parliament, (Parliamentum, fromthe Fr. Parler, i.e. 
loqui, F ment, mens, to {peak the mind, fometimes called 
Commune Concilium Regni Anglia, Magnum Concilium, Sc.) 
Is a grand affembly, or convention of the three eftates of 
the kingdom, fummoned to meet the King, to confult of 
matters relating to the common wealth; and particularly 
to enact and repeal laws. 


Herein may be confidered, 


1. The antiquity and original of parliaments, 

2. The jurifdiaion of parliament. 

3. The Jpeaker. 

4. The judicial power of parliament. 

5. The proper province of the Houfe of Commons, &¢- 
G. The privilege of members, &c. 


Manw. Foreft Laws. Crompt., 


3. Beaits of 
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1. The antiquity and original of parliamentts 
















Some authors fay, that the ancient Britains had 1 
affemblies; but that the Saxons had ; which m 
lected from the laws of King Zza ; who lived 
year 712. And William the firft, called the | 
having divided this land among his follow 
every one'of them fhould hold their lands of hi 
the chief of thefe were called Barons, who thri 
year afflembled at the King’s court, viz. i Chr 
Eafier, and Whitfuntide, among whom the Kingi 
come in his royal robes, to confult about the publi 
fairs of the kingdom. This King called fevera 
ments, wherein it appears, that the freemen or c 
of Exgland were alfo there, and had a fhare in 
laws: He by fettling the court of parliament fo eft 
his throne, that neither Britain, Dane, nor Saxon, 
difturb his tranquility ; the making of his la 
act of parliament, and the accord between Stephen an 
was made by parliament ; tho’ all the times fince 
not kept the fame form of affembling the ftates 
deridge’s Antiq. Parliament. he, 

There was a parliament before there were any | 
and if the commons do not appear, there can | 
liament ; for the knights, citizens and burgeffes, | 
fent the whole commons of England, but the pee 
prefent for themfelves, and none others. bid. 
ward Coke affirms, that many parliaments were 
fore the conqueft ; and produces an inftance 
in the reign of d/fred: He likewife gives us 
of a parliament holden-by Athel/ian, where 
made, that all things were enacted in the g 
council at Gratel, whereat was archbifhop | 
with all the noblemen and wifemen, whom the J 
together. 1. Inf, 110. It is apparent, (fay 
from all the precedents before the time of 
that our priftine fynods and councils we 
but parliaments ; that our Kings, nobles, 
dermen, wifemen, knights and commons, v 
and voting in them as members and judges + 
Spelman, Camden, and other writers, prove 
to be a part of the parliament in the time of 
but not by that name, or elected as confifting 
citizens and burgefles, Pryn’s Sovereign P, 
ment. pee 
As to the original of the prefent houfe of comm 
authors of antiquity vary very much ; many a 
on that the commons began not to be admitted 
the parliament, upon the footing they are now, 
49 H. 3. becaufe the firit writ of fummons of any 
citizens and burgeffes, is of no ancienter date t 
time. But the great charter in the 17th yea 
Jobn, (about which time the diftinction of Barones N 
jores and Minores is fuppofed to begin) was made per 
Regem, Barones & Lineros Homines Ti IU 
GNI. ; 
Mr. Selden fays, that the borough of St. 4 
by prefcription in the parliament, 8 Edw. | 
burgeffes to all parliaments, as in the reigns ol 
and his progenitors, which muft be the time 
John ; and fo before the reign of King Hen. 
the reign of Hez. 5. it was declared and admitted, t 
commons of the land were ever a part of the parli 
Selden’s Tit, Hon. 709. Polydore Virgil, Hollinf 
and others mention, that the commons were frf 
at a parliament held at Salifburyy 16 Hen. Sir 
Raleigh, in his treatife of the Prerogative of Parl 
thinks it was Anno 18 H.1. And Dr. Heylin find 
ther beginning for them, w/z. in the reign of 
Hen, 2. Bae: 

Thus much for the original of our parliament 
is the higheft and moft honourable, and abfolut 
juftice in England; confifting of the King, the 
parliament, and the commons ; and again, the | 
divided into fpiritual, and temporal ; and th 
divided into knights of fhires or counties, ci t 
cities, and burgeffes from boroughs ; the words of th 
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old Latin writ to the fherif for the election, bein 
milites gladiis cinGlos inagis idoneos © difcretos co 
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t neither eyes to fee, nor tongue to peak, but as the houfe was 


x ÊF de qualibet civitate comitatus tui duos cives, È de quolibet 
«e pleaded to dire him.” Atkin’s Jurifd. and Antiquity 


burgo aros burgenfes, de diferetioribus F magis fuficientibus, 























































ve &e. Init. 109. of Houfe of Commons. Henry 8. having commanded Sir 
P Thomas Gaudy, (one of the judges of the King’s Bench,) 

2. The jurifdidtion of parliament. to attend the chief juftices and know their opinion, whe- 

ther a man might be attainted of high treafon by parlia- 

The jufifdiction of this-court is fo tranfcendent, that it] mezt, and never called to anfwer ; the judges declared it 

makes, enlarges, abrogates, repeals, and revives laws and fta-| was a dangerous queftion, and that the high court of par- 

tutes, concerning matters ecclefiaftical, civil, criminal, | /ament ought to give examples to inferior cou:ts, for pro- 

= martial, maritime, &c. And for making of laws and in| ceeding according to juftice, and no inferior court could 

` proceeding by bill, this fupreme court is not confined either | do the like. Lex Conffitution. 161. The houfe of lords 

for caufes, or perfons within any bounds; nor is it tied| is a diftin& court from the commons, to feveral purpofes, 

down to any certain rules or forms of law, in proceedings | and is the fovereign court of juftice, and dernier refort : 

3 and determinations: The courtof parliament hath power to} They try criminal caufes on impeachments of the com- 
=. judge in matters of law ; and redrefs grievances that hap- | mons; and have an original jurifdi¢tion for the trial of 
= pen, efpecially fuch as have no ordinary remedy ; to ex-| peers upon indictments found by a grand jury : They alfo 
t amine into the corruption of magiftrates, and illegal pro- | try caufes upon appeals from the court of Chancery, or 


upon writs of error to reverfe judgments in B. R. Ge. 
And ALL THEIR DECREES ARE AS JUDGMENTS; and 
judgments given in parliament may be executed by the 
Lord Chancellor. 4 Inf. 21. Finch 233. 1 Lev. 165. 
It is faid, that the judicial power of Parliament is in the 
lords ; but that the houfe of lords hath no jurifdi@ion over 
ORIGINAL CAUSES, which would deprive the Jubjed of the 
benefit of appeal. 2 Salk. 510. Alfo the houfe of com- 
mons is a diftinét court to many purpofes ; they examine 
the right of eleétions, expel their own members, and 
commit them to prifon, and fometimes other perfons, Ec. 
And the book of the clerk of the houfe of commons is a record. z 
Inft. 536. 4 Inft. 23. The commons coming from all parts 
are the grand inqueft of the realm ; to prefent publick 
grievances and delinquents to the King and lords to be 
punifhed by them :-And any member of the houfe of 
commons, has tite privilege of impeaching the higheft 
lord in the kingdom. Waocd’s Inft, 455. 


= ceedings of other courts; to redrefs errors, and determine 
= on petitions and appeals, &c. and FROM THIS HIGH 
= courRT THERE LIES NO APPEAL, Ibid. Affairs of parlia- 
= mentare to be determined by the parliament; tho’ the par- 
+ liament err, it is not reverfible : And not only whatis done 
in the houfe of commons, but what relates to the commons 
during the parliament, and fitting the parliament, is no 
= — where elfe to be punifhed but by themfelves, or a fucceed- 
= ing parliament. : 
= Every court of juftice having laws and cuftoms for its 
ti _ direétion, the high court of parliament hath its own pro- 
ae “per laws and cuftoms, called the Laws and Cujtoms of 
A i Parliament ; infomuch that. no judge ought to give any 
= opinion of matters done in parliament, becaufe they are not 
bar hs st 7 be decided by the Common law: But the parliament, in 
their judicial capacity, are governed by the Common and 
ee laws, as well as the courts in Weffminfter- Hall. 
Dewees. 414; 15. State Trials, Vol, 2. 735. The lords 
‘Ke and commons in their refpective houfes have power of 
= Judicature, and fo have both houfes. together : And in 
tee _ former times both lords and commons fat together in one 
houfe of parliament. 4 Inf. 23. 
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5. The proper province of the houfe of commons, &c. 


As the houfe of lords feems to be politically conftituted 
for the fupport of the rights of the crown; fo the proper 
province of the houfe of commons, is to ftand for the 
prefervation of the people’s liberties. The commons in 
making and repealing laws, have equal power with the 
lords ; and for laying taxes on the fubject, the bill is 
to begin in the houfe of commons, becaufe from thence 
the greateft part of the money arifes, they reprefent the 
whole commons of England ; for which reafon they will 
not permit any alteration to be made by the lords ina 
bill concerning money : And as formerly the laying and 
levying of new taxes have caufed rebellions and commo-_ 
tions, this has occafioned, particularly ọ Æ. 3. when a 
motion has been made for a fubfidy of a new kind, that 
the commons have defired a conference with thofe of their 
feveral counties and places, whom they have repre- 










N K; 3. The Speaker. 


= The lords have one who prefides as {peaker in common 
= affairs, ufually the Lord Chancellor ; and the commons 
have their fpeaker, chofen by the houfe, but zo be approved 
by the King ; ‘The commons anciently had no continual 
= fpeaker, but after confultation, their manner of proceed- 
ings was to agree upon fome perfon of great abilities, to 
= deliver their refolutions : In the reign of William Rufus, 
_ ata great parliament held at Rockingham, a certain knight 
_ came forth, and ftood before the people, and /pake in the 
name and behalf of them all, who was undoubtedly the 
= fpeaker of the houfe of commons at that time: But the 
= firft fpeaker certainly known was Peter de Mountford, 44. 
= H, 3. when the lords and commons fat in feveral houfes, | fented before they have treated of any fuch matters. 4. 
or at leaft gave their affents feverally. Lex Confitution. | In/t. 34. 
162. Sir Richard Walgrave, 5 R. 2. was the firt {peaker There are no places of precedency in the houfe of com- 
who made any formal apology for inability, as now pra¢tif- | mons as there are in the houfe of lords ; only the fpeaker 
Bog: aed : Richard Rich, Efq; 28 H. 8. was the firt fpeaker| has a chair or feat, fixed towards the upper end, in the 
i AAi who is recorded to have made requeft for accefs to the| middle of the houfe ; and the clerk, with his affiftant, 
be ‘King. Thomas Moyle, Efq; 34 H. 8. is faid to be the| fits near him at the table, juft below the chair: The 
= fiirft {peaker who petitioned for freedom of fpeech ; and | members of the houfe of commons never had any robes, 
W Sir Thomas Gargrave, 1 Eliz. was the firft who made the | as the lords ever had, except the fpeaker and clerks, 
+n requeft for privilege from arrefts, &c. Sir John Bufhey, | who in the houfe wear gowns, as profeffors of the law do 
~ I7R.2. was the firft fpeaker prefented to the King in full | during term time. If a lord be abfent from the houfe, 
= parliament by the commons: And when Sir Arnold Savage | he may make another lord his proxy ; tho’? a member of 
was fpeaker, 2 Hen. 4. it was the firft time that the com-| the houfe of commons cannot make a proxy, for himfelf 


ea “mons were required by the King to chufe a fpeaker. Jéid.| is only a reprefentative or deputy. Wood’s Inf. 456. No 
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We CE Ae knight, citizen or burgefs of the houfe of commons, fhall 
ig * ] depart from the parliament without leave of the fpeaker 
ks Beer,’ 4. The judicial power of parligment. and commons affembled; and the fame is to be entered 


in the book of the clerk of the parliament. Stat. 6 Hen. 8. 
c.16, And inthe ı & 2 P. & M. -Informations were 
preferred by the attorney general againft thirty-nine of 
the houfe of commons, for departing without licence, where- 
of fix fubmitted to fines ; but it is uncertain whether any 
of them were paid. 

Calling the houfe is to difcover what members are ab- 


as 
= The King cannot take notice of any thing faid to be 
done in the houfe of commons but by the report of the 
houfe ; and every member of the houfe of parliament has 
a judicial place, and can be no witnefs. 4 Jnff. 15. When 
Py Charles 1. being in the houfe of commons, and fitting in 








ax. the fpeaker’s chair, afked the then fpeaker, whether cer- 
eh tain members, whom the King named, were prefent ?| fent, without leave of the houfe, or juft caufe ; in which 
The fpeaker, from a prefence of mind which arofe from | cafes fines have been impofed : On calling over, fuch of 


the genius of that houfe, readily anfwered, That ** he bad | the members: as are prefent, are marked ; and the de- 
: 2 faulters 
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faulters being called over again the fame day, or the 
day after, and not appearing, are fummoned, or fent for 
by the ferjeantatarms. Lex Con/fitution. 159. 

Forty members are requifite to make a houfe of com- 
mons for difpatch of bufinefs ; and the bufinefs of the 
houfe is to be kept fecret among themfelves : In the 23d 
year of Queen Elizabeth, Arthur Hall, Efq; member of 
parliament, for publifhing the conferences of the houfe, 
and writing a book which contained matters of reproach 
againft fome particular members, derogatory to the general 
authority, power, and ftate of the houfe, and prejudicial 
to the validity of the proceedings, was adjudged by the 
commons to be committed to the ower for fix months, 
fined 500/. and expelled the houfe. But the fpeaker of 
the houfe of commons, according to the duty of his of- 
fice, as fervant to the houfe, may publifh fuch proceedings 
as he fhall be ordered by the commons affembled ; and he 
cannot be liable for what he does that way by the com- 
mand of others, unlefs thofe other perfons are liable. 

If any member of either houfe fpeak words of offence 
in a debate, after the debate is over he is called to the 
bar, where commonly on his knees he receives a repri- 
mand from the fpeaker ; and if the offence be great, he is 
fent to the Zower. When the bill of attainder of the earl 
of Strafford, was pafling the houfe of commons, Mr. 
Taylor, a member of that houfe oppofed it with great vio- 
lence and indecency, and being heard to explain himfelf, 
was commanded to withdraw ; whereupon it was refolved 
he fhould be expelled the houfe, be made incapable of 
ever ferving as a member of parliament, and fhould be 
committed prifoner to the Tower, there to remain during 
the pleafure of the houfe : And he was called to the bar, 
where he kneeled down, and Mr. Speaker pronounced the 
fentence accordingly. And'Sir John Elliot, Denzil Hollis, 
and another perfon having fpoken thefe words, wiz. The 
King’s Privy Council, his judges and his counfel learned in the 
law, have confpired to trample under their feet the liberties 
of the Jubjed, and of this boufe, an information was filed 
again{t them by the Attorney General; and farther, for 
that the King having fignified his pleafure to the houfe of 
commons for the adjournment of the parliament, and the 
fpeaker endeavouring to get out of thechair, they wiclenter, 
&c, detained him in the chair, upon which there was a 
great tumult in the houfe, to the terror of the commons 
there affembled, and againit their allegiance, in contempt 
of the King, his crown and dignity : The defendants 
pleaded to the jurifdidtion of the court ; and refufed to 
an{wer but in parliament ; but it was adjudged, that they 
ought to anfwer, the charge being for a confpiracy, and fe- 
ditious atts to prevent the adjournment ot the parliament, 
which may be examined out of it; and not anfwering, 
judgment was given againft them, that Sir Jobn Elliot 
fhould be committed to the Tower, and fined zooo. 
and the other two were fined and imprifoned. Cro. 
Car. 130. 


6. The Privilege of members, &c. 


Members of parliament are not only privileged from ar- 
refts, but likewife in an extraordinary manner from af- 
faults, menaces, &Jc. Sir Robert Brandling made an af- 
fault upon Mr. Witherington, a member of the houfe of 
commons, in the country before his coming up to parlie- 
ment, and Sir Robert was fent for by the houfe, and com- 
mitted to the Tower. And Anno 19 Fac. 1. fome fpeeches 
paffed privately in the houfe between two of the members, 
and one of them going down the parliament ftairs, flruck 
the other, who catching at a {word in his man’s hand, 
endeavouring to return the ftroke; on complaint to 
the houfe of commons they were both ordered to attend, 
where he who gave the blow was committed to the Toaver 
during the pleafure of the houfe. 

Affaulting a member coming to or attending in parliament, 
the offender fhall pay double damages, and make fine and 
ranfom, &c. By ftat, 11 Hen. 6. 

All members of parliament, that they may attend the 
publick fervice of their country, have privilege of par- 
liament for themfelves and their menial fervants, to be 
free from arrefts, Jc. and for their goods to be free from 


|foould have privilege ? Secondly, Whether p ei hy, 
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| diftrefes : And this privilege of parliament generally h olds 
|in all cafes except in treafon, felony and breach of 
peace. 4 Inft. 24, 25. 

The law and privilege of parliament is part of the law 
ofthe land; and a member cannot be arreiled, except in 
cafes of treason, felony, and ACTUAL breach | of the peace, 
Wilf. par. z. 159. 

There are many ‘remarkable cafes in our books tre 
of the privileges of parliament, relating to arreits of 
bers of the houfe of commons, and their fervants, an 
manner of their confinement, releafement, &e. 
firit year of King Fac. Sir Thomas Shirley, a member 
parliament, was arrelted four days before the fi itting oft 
the parliament, and carried prifoner to the Fleet ; « 
a warrant iffued to the clerk of the crown-fur a 4 
corpus to bring him to the houfe, and the ferjeant was 
for in cuftody, who being brought to the bar, and ¢ 
fing his fault, was excufed for that time: But onh 
counfél at the bar for Sir Thomas Shirley, and the wa 
of the Fleer, and upon producing precedent, Si 
profecutor, who caufed the arreft to be made, was rd 
to be committed to the Tower; and afterwards th 
refufing to execute the writ of haces corpus, 2 
livery of Sir homas being denied, was likey 
ted to the Tower ; tho’ on his agrecing to deliv 
Thomas, upon a new warrant for a new writ 
corpus, and making fubmiffion to the houi 
ditcharged: This affair taking up fome 
entered into feveral debates touching their priv il 
how the debt of the party might be fatisfie 
duced three queftions ; Firft, Whether Si 














































> So 


be deferred ? And, Thirdly, Whether the ho 
tition the King for fome courfe for Jecuring the 
party, according to former precedents, and Javing 
the warden of the Fleet ? All which soho 
folved ; and a bill was brought in to fecure Simp/ ] 
&¥c. which alfo occafioned an at 1 Fac. 1. c 
lief of plaintiffs in writs of execution, where the 
in fuch writs are arrefted, and fet at liberty by privil 
of parliament, by which a frefh profecution and new 
ecution may be had againft them when ches o 
ceafes. Lex Conflitution. 141. And 19 Fac 
Fobnfen, afervant to Sir James Whitlock am 
houfe of commons, was arrefted by two bailiff 
ing told Sir James Whitlock was a parliament man, an afi 
ed, that they had known greater men *s ferv: han hi 
taken from their matters in time of parliame 
appearing, the two bailiffs were fentenced t 
of the houfe and Sir James Whitlock, on 
that they fhould both ride on one horfe bare b: 
to back, from We/iminfler to the Exchange, wit 
their breafts fignifying their offence; all which 
be executed prefently, Sedente Curia. Ibid. Inj tio 
debt on a bond, conditioned that B, B. 
himfelf at fuch a day and place to an arreft; 
ant pleaded, that by privilege of parliament, the m 2 
ye, and their fervants ought not to be arr 
{pace of forty days before the fitting of the parlia 
during the feffion, nor forty days afterwards ; i 
B. B. was at that time fervant to fuch a member of 
ment, fo as he could not render himfelf to be : 
Upon demurrer to this plea, it was adjudged ill, | 
he might have rendered himfelf at the time | 
but then it would be at their peril if he was 
Browal. 81. 

The commons in parliament claim E j 
days before and after each feflions and prorogation Me 
72. Tho 12 W. 3. ¢. 3. ordains, That ations may b 
fecuted againft perfons intitled to privilege of parli 
after a diffolution or prorogation, until anew parliamen 
called, or the fame is reaflembled: and after adjournme 
for above fourteen days, and the refi edtive courts | 
proceed to judgment, Gc. Proceedings ‘are to to be 
fummons:and diftrefs izfnite, Ec. until the yar 1 
enter a common appearance; and the real or perf 
eftates of the defendants may be fequeftred fi rd 
appearance; but the plaintif mey not arreft th 
and where any plaintif fhall be je or previ 

I 
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judgment and execution. And by 2 Aum, c. 


trait, Gc. and fall not be flayed by colour of privilege ; 


but fuch officer being a Member of Parliament, is not fub- 
= jeĝ to arreit during time of privilege, but fummons, 
By the 11 Geo. 2. cap. 24. Any perfon 
may profecute a fuit in any court of record, &%c. in Great 
k. Britain or Ireland, againft any Peer, or Meuiber of the 
Houfe of Commons, or other perfun intitled to privilege, 
inthe intervals of Parliaments, or of Seflions, if above four- 
teen days; and the faid courts, after diffolutions or pro- 


attachment, ĉc. 


ay a. are to give judgment, and award execution : 


























ec. thall not be arrefted or imprifoned. 


bring his writ of privilege. 
had agai 


Latch 150. 


Moor 57. 


us minus juffe. 


on in the morning, and about thr 





1l not have his privilege. Moor 340. 1 Nel. Abr. 


fed of: and courts may proceed to execution be- 


d, Se. State Trials, 2 V. pag, 66, 209. 


liament, fs, 


of NAP tote and herein, 
‘of the elected, and who are eligible, and who not, 
pri of their qualifications. 

Lf 


the electors, and their qualifications. 


againft them. 


af 


ımmons out of Chancery, at leaft forty days before the 
lament begins: the Commons are eleéted by the 
eople ; and every Member, tho’ chofe for one particular 
tee Terves 
this nature ig for the fervice of the publick, the whole 
ation has fuch an intereft therein, that the King cannot 
an exemption to any perfon from being elected as a 
ight, Citizen, or Burgefs in Parliament ; and for that 
tions ought to be ae 29 Hen, 6. But an alien 


5 of their qualifications. 
















alien were naturalized, he was eligible till the Szaz. 
12 W. 3. cap. 2. A man attainted of treafon or felony, 
utlawed, éc, is not eligible ; nor fhall fuch perfons 
> fuffered in the Houfe of Parliament. 4 Inf, 48. A 
i _ perfon under the age of twenty-one years, may not be 
i to fit in Parliament; neither can any Lord fit 
e, until he be of the full age of twenty-one years. 
id. It was formerly held that Mayors and Balifs of 
corporate were not eligible; but now they may be 
d. And fo may a fheriff of a county, for another 
None of the Judges, or Barons of the Exchequer, 
have judicial places, can be chofen Knight, Citizen, 
jurgefs of Parliament, as it is now holden, becaufe 
r are affiftants in the Houfe of Lords: yet Thorpe, 
n of the Exchequer, was Speaker of the Houfe of 
nmons : perfons who have har: places in the other 


proceeding by privilege of Parliament, he fhall not be 
Buccs by any ftatute of limitation, or nonfuited, difmiffed, 
or his fuit difcontinued for want of profecution; butat the 
Ting of the Parliament fhall be at liberty to sya to 
. Actions 

may be profecuted againft officers of the oo or in any 
_ place of publick truk, for any forfeiture or breach of 












i and no proceedings in law againft the King’s immediate 
debtor, as fuch, tc. to be delayed under colour of fuch 
privilege ; only the perfon of a Member of Parliament, 
A defendant who 
was a Member of Parliament, brought a letter from the 
_ Speaker to the court of King’s Bench to ftay proceedings ; 
; _ bat the court would not allow it, but told him he might 
Judgment was 
the defendant, and afterwards he was chofen 
$ a Membe of Parliament, and after his election he was 
in execution, yet he had his privilege; tho’ the 
cls And where judg- 
eing had againft a defendant, and he was taken in 
: hours after- 
Js was chofen a Member of Parliament ; the Houfe 

greed, that being arrefted before he was chofen, &c. he 


ament, where te is Sh to a fuit the court is 
1 the feflions of Parliament, notwithftanding appeals 


t now by Srat. 10 Geo. 3. c. 50. No action againft 
er, Gc. fhall be delayed by ayes of privilege 


Yo the duty of returning officers, and the remedies 
the elected, and who are eligible, and who not, and 


aliament 3 is called by virtue of the King’s writ 


for the whole kingdom, As attendants of 


not be elected, for he is not a liege fubjeét; tho’ if 
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Clergymen are not eligible, they being of another body, 
viz, the Convocation. Jbid. Any of the profefion of 
the law, and who are in pra&tice, are eligible ; but Zano 
6 H. 4. a Parliament was fummoned by writ, and by 
colour of a certain ordinance, it was forbidden that any 
lawyer fhould be chofen; by reafon whereof Lord Coke 
obferves, this Parliament was fruitlefs: and the prohi- 
tory claufe inferted in the writ was againft law; for Jaw- 
jers are eligible of common right, and cannot be difabled 
by ordinance without aét of Parliament. 

By 12 W. 3. ¢.2. No perfon who had any office or place 
of profit under the King, or penfion from the crown, was 
to ferve as a member of the Houfe of Commons. And 
by 4 & 5 Ann. No member of Parliament may enjoy any 
office in the government, and fit in the houfe at the fame 
time by virtue of his former election ; for by acceptance of 
an office his election is void: but he may be elected again, 
on anew writ iffued out, and fit in the houfe; and of- 
ficers in the army or navy, receiving any new commil- 
fion, need not be re-elected. 6 Znz. When perfons are 
incapable of being eleéted, the election fhall be void ; 
and fitting or voting in the Houfe of Commons they fhall 
forfeit 500 l. And the ftatute 1 Geo, 1. c. 56. enatts, 
That no man having any penfion from the crown, either 
in his own name or in trut for him, fhall be elected a 
member of Parliament; and penfioners prefuming to fit 
and vote, fhall forfeit 20 /. for every day, &c, ‘The act 
mentions only a penfion for any term or number of years ; 
and not a-peniion during pleafure, according to the 4 Ann. 


*Tis now enaéted, That no perfon who fhall be a Com- 
miflioner of the- Treafury, Chancellor of the Exchequer, 
Commiffioner of the Admiralty, Paymatter of the Army, 
Secretary of State, Sc, fhall be capable of being a mem- 
ber in any Parliament. 15 Geo. 2. c. 22. But this fta- 
tute does not exclude the Secretaries of the Treafury, or 
thofe of other offices; or any other perfon having an office 
for life. Ibid. 

By antient ftatutes, Knights of the Shire are to be 
refident in the county, for which they are chofen 5 fo 


_ Citizens and Burgeffes elected thall be refident in, and 


free of the fame cities and boroughs, the day of the date 
of the writ of fummons, and they are to be notable 
Knights of the fame county, &c. notable Efquires or 
Gentlemen: alfo by a late aét, no perfon hall be qualified 
to ferve in Parliament as a Knight of the Shire, who hath 
not an eftate of freehold or copyhold for life, or fome 
greater eftate to his own ufe, of 600/. a year, above all 
incumbrances ; and a Citizen and Burgefs 300/. per 
aunum, of which oath is to be made at the requeft of a 
candidate, or two perfons having a right to vote ; and if 
any perfon be eleéted and returned not fo qualified, the 
return fhall be void. 9 dua. cap. 5. And none fhall be 
qualified by virtue of any mortgage, whereof the equity 
of redemption is in another; unlefs the mortgagee fhall 
have been in poffeflion feven years before the elgétion. 
Tho’ the eldeft fon of a Peer, or of any perfon qualified 
to ferve as a Knight of the Shire, fhall not be incapable 
of being eleéted. Stat. ibid. 

Members of Parliament muft take the oaths to the Go- 
vernment before they fit and vote in the Houfe; or fhall 
be adjudged Popifh Recufants, and be difabled to fit in 
Parliament, and liable to certain forfeitures, &Fc. Stat. 
5 Eliz. cap. 1. 30 Car. 2. c. 1. And this ftatute was 
confirmed and inforced by the 13 & 14 W. 3. c. 6. 


2. Of the ele&ors and their qualifications, 

The election of Knights of the Shire is to be made 
by the majority of people dwelling in the counties, having 
each of them lands or tenements to the yearly value of 
405, befides reprifes ; and he who cannot expend 4os. 


per ann. Shall have no vote in the eleétion of Knights-for 


the Parliament. 8 H.6.¢.7. And by the 10 H. 6. c. 2. 
an elector of Knights of the Shire muf be refident, and 
have 405. per annum freehold over and above reprifes in 
the fame county. The 7 & 8 W. 3. requires, that every 
freeholder fhall take an oath that he is a frecholder 
of the county, and has freehold lands or heredita- 
ments of the yearly value of 40s. lying at fuch a place, 
within the faid county, and that he hath not before 

8G polled 
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polled at the election : no perfon is to be admitted to 
vote in any election of a member to ferve in Parliament, 
who is under the age of twenty-one, or be intitled to any 
vote by reafon of any traft or mortgage; if the truitee 
or mortgagee be not in actual poffetlion, and receive the 
rents and profits of the eftate: but the mortgagor or celui 
que truf? poffeflion, /ball and may vote for the fame eftate : 
and all conveyances of lands, tenements, &c. in order 
to multiply votes, or fplit and divide the intereft in any 
honfes or lands, among feveral perions, to enable them to 
vote, {hall be void and of none effect. 

By 10 Ann. c. 22. None fhall have a voice for electing 
Knights of the Shire in right of any lands, who has not 
been charged or affeffed to the publick taxes, church 
rates and parifh duties, in fuch proportion as other lands 
and tenements of 405. per annum, lying within the fame 
parith ; and for which he fhall not have received the rents 
and profits, or be intitled to have received the fame to the 
full value of 40s. or more to his own ufe for one year, 
before the election; except fuch lands or tenements come 
by defcent, devife, prefentation to fome church, or pro- 
motion to an office, to which a freehold is dnvenkdl and 
perfons voting contrary fhall forfeit 40/7, ‘This extends 
not to reftrain perfons from voting for Knights of the 
Shire, in refpeét of any tithes, or other incorporeal in- 
heritances, or meffuages, ©c. belonging to offices, by 
reafon the fame have not been ufually affeffed to any 
publick taxes; or in regard to lands not taxed to all’taxes, 
if they have been generally aflefled to fome one or more of 
the faid rates, &c. by 12 Azz. c. 5. 

All eftates and conveyances made to any perfon in a frau- 
dulent manner, on purpofe to qualify him to vote, fubjeét 
to conditions to defeat or determine fuch eftate or re-con- 
vey the fame, fhall be taken againft the perfons executing 
them as free and abfolute; and all bonds, &&c. for re- 
demption fhall be void; alfo perfons voting by colour of 
fuch conveyance, incur a forfeiture of 40/, 

The ftatutes for preventing fraudulent conveyances to 
multiply votes on electing Knights of Shires, are made to 
extend to lands or tenements, for which any perfons fhall 
vote for the election of Members to ferve in Parliament 
for any city or town, that is a county of itfelf; and if any 
perfon votes at fuch election as a freeholder, not having |, 
his eftate a year before, and affefled as deftribed in the 
att 10 Aan, he is liable to the penalties impofed on un- 
qualified voters. 13 Geo. 2. c. 20. Perfons refufing to 
take the oaths of abjuration, Ge. are made incapable to 
vote for Members of Parliament. 1 Geo. 1. c. I 

By 18 Geo. 2. c. 18. No perfon fhall vote for the eleét- 
ing a Knight of the Shire in England and Wales, in re- 
fpect or right of any meffuage, We, which has not been 
charged or affeffed to the land tax twelve kalendar months 
next before the election. But not to reftrain any perfon 
from voting in right of any rents or chambers in the inns 
of courts, ĉc. or any mefluages or feats belonging to 
any offices, in regard they have not-been ufually affeffed 
to the land tax. No perfon fhall vote at any fuch election 
without having a freehold in the fame county, of the clear 
yearly value of 40 s. above all charges, or without having 
been in the actual poffeffion or receipt of the profits above 
twelve kalendar months, unlefs the fame come to him 
within the time aforefaid, by defcent, marriage, marriage 
fettlement, devife or promotion to any benefice or office ; 
or fhall vote in right of any freehold granted to him frau- 
dulently, or vote more than once at the fame election, 
under the penalty of 40/. No publick tax, rate or affeff- 

ment, fhall be deemed a charge on any freehold. 

As to who are, or ought, to be the electors in boroughs, 
it hath very much exercifed the Briti/> Houle of Com- 
mons: in the 22 Fac. 1. it was refolved, that where 
there is xo charter or cuftom to the contrary, the election 
in boroughs is to be made by all the houjbalders and not 
frecholders o#ly : and in a queftion whether the commons 
or the capital burgeffes of a certain borough in Lincola- 
feire, were the electors of Members of Parliament, anno 
4 Car. x. it was agreed, that the election of burgeffés in all 
boroughs did of commen right belong to the commoners, and 
that nothing could take it from them but a prefcription and 
confiant ufage beyond the memory of man. It has been hol- 
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den, that the commonalties of cities and burghs’ 
the ordinary and lower fort of citizens, burgeffes 
men ; and that the right of eleétion of burgeffes 
liament in all borougts, belongs to the commoners, 
the ordinary burgefts or freemen ; and not the 
Aldermen and Common Council : tho’ the meaning 
words communitates civitatum E&F burgorum, has alway 
nified, rightly underftood, the Mayor, Aldermen and! 
mon Council, where they were to be found ; or the $ 
or Bailiff, and capital Burgeffes, or the governin 
of cities and towns, by what perions foever | 
governed, or titles called. 

The moft extraordinary cafe which has happi 
this age, with relation to the determinations of - à 
mittee of privileges and elections, was the cafe of, 
and White, concerning the borough of Ailesbury 
queition, “ Whether an action at law lies for an 
« who is denied his vote ?”’ + F 

In this cafe the debates ended’ in. zhe followi 
tions, viz. That the qualification of electors 
perfons elected, is cognizable only before the K 
Parliament; and that the examining and dete 
qualification or right of any elector, Ge. belong 
where the aéts of Parliament give no partie 
that whoever fhall profecute any ation, 
bring the right of electors to. the determi 
other jurifdiction than that of the Houfe oi Som 
except in cafes fpecially provided for by - fame ft 
fhall be guy of a breach of the privilege 
Several perfons were committed to New; 
figned by Robert Harley, Speaker of the 
mons, for profecuting actions at law ag 
ftables of the borough of Ailesbury, w 
their votes at the election of Mem bers of 
in contempt of the jurifdiction and 
Houfe; and this matter being inne 
feverally, and the feveral perfons defendant 
to court, counfel moved that they might t 
for that the profecution ofa fait at law c 
ful aét, nor a breach of the privilege o 
‘Commons : three judges were of opin 
were the proper judges of their- own | p 
Chief Juftice held, That THE AU ] 
“Commons was CIRCUMSCRIBED BY La 
they fhould exceed that authority, ‘then’ to. 
judges of their own privilege, is toma e 
to be what they would have them to | 
fhould wrongfully imprifon, there cou b 
that the courts at Wefminfter could not exe 
upon which the liberties of the fubje& ful 
‘And in aétion on the cafe, bya burgefs o 
the conftables of the faid borough, for re 
the plaintiff’s vote’in the election of: aM 
ment; the plaintif had a verdia, bat 
arrefted by the opinion of three | judges, 
tion is not maintainable, becau th 
judges, and the not receiving the plain 
Jine injuria; for when the matter com 
his vote will bē received ; that the ight f 
bers to ferve in Parliament, is to be cic 
ment, and the plaintif . may petition t 
purpofe, and after ’tis determined there, h 
bring his action, and not before. i Ch 
tra, That the plaintiff had a rig Eels 
has a right to vote by. reafon of | 
A ce and the value of is e 
‘material till the Szaz. 8 H. 6. which requ 
per annum: that as it is ratione liberi ten nti 
fo in antieñt boroughs, they have a'right ee 
burgagii ; and in cities and corporations, it is ra 
‘chefie, and a perfonal inheritance, wefedin w 
ration, but to be nfed by the PARTICULA 
this is a noble privilege, which sentities t 
ihare in the government and. legiflacure ;- 
plaintif hath a right, he muft «have at 
that right, for want of ri ht. and wan 
fame thing; that retufing t take'the. p 
injury, and every injury imports a damage; 
a minaga matter comes i incid 
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cof property, in the King’s court, 
there, and not in Parliament; ¿the Parliament cannot 
judge of the injary, nor give damages to the plaintiff, 

‘and he hath no remedy by way of petition: and accord- 
ing to this opinion, the judgment of the other three 
judges was reverfed upon a writ of error brought in the 
Houfe of Lords. 1 Salk. 10. ‘This, cafe occafioned great 
i -difput s between the two Houfes of Parliament ; the Lords 
t infine , That if the Commons only could judge of the 
right ot their electors, they would in effect. choofe their 
electors, Sc. And the Commons ailedging, that if the 
right of ele€lors might be determined in the courts of law, 

_. from whence caufes are removed by writ of error into the 
-Houfe of Lords, the Lords would become. judges of. the 
wight of electors to choofe, and’ confequently who’ were 
uly elected Members of the Commons Houte ; -whereby 
e Commons would lofe their independency; and be fub- 

& to the Lords, &c. . But the Parliament being foon 
Wcitroropued, the difpute was dropped. See the cate 
of Abby and White, which is excellently reported, as well 


938 to 958 inclufive, And fee alfo Lord Holts Life. 
_ « By the Common law of England, No Commoner can be 
fabjected to laws made without his confent ; and becaufe 
uch confent cannot be given by every individual, by rea- 
on of number and confufion; that power is lodged in 
ir Reprefentatives, elected and chofen by them, wiz. 
ights, Citizens, Ge. 3/Salk. 18. And in feveral 
ties, the Citizens and Burgeffes were formerly chofen 
the county-courts, with’ the Knights of Shires, and 
ointly returned, (c. For there were commonly four or 
ive Citizens or Burgefies fent from the refpettive ci- 
es or boroughs to the county-court; and there cho- 
en, with full power for themfelves and their feveral 
communities, to do and confent to fuch things, as by 
he Commion Council of the Kingdom affembled in Par- 
lament, fhould be ordained and enacted. 
It is faid by fome writers, that in antient times the 
King hath nominated the very perfons to be returned, and 
not leave it to tHe election of the people ; for which 
y give an inflance in the 45th year of Ed. 3. And 
ong the Parliament writs 14 Ziz. there appears to be 
appointment and return of Burgeffes, by the Lord of a 
Pown, &c. But thefe are jingle inftances in their kind ; 
ind the writs for elections in the 23d year of King 
w. 1. ran in Englifh as follows, viz. 


m of an ancient writ for election of Members of Parlia- 
ment, 


Y 
^O the fheriff of, &c. greeting: Becaufe we defire 
to have a conference and treaty with the Earls, Ba- 
s ns, and other great men of our kingdom, to provide reme- 
y gain the dangers our kingdom is in at this time; there- 
we have commanded them that they be with us at 
infter, on the day, &c, next coming, to treat, ordain, 
, Jo as thofe dangers may be prevented: and we tom- 
nd, and firmly enjoin thee, that, without delay, thou doef 
uje to be chofen, and to come to us, at the time and place 
efaid, two Knights of the County aforefaid, and of every 
two Citizens, and of every borough two Burgeffes, of 
off, moft able, and difereet men for bufine/s 3 fo as the 
ights may have fufficient power for themfélves and the 
community of the County aforefaid; and the Citizens and 
Burgeffes may have the fame power feparately from them, for 
elves and the communities of Cities and Burghs, then to 
the premiffes what fhall be ordained by the Common 
uncil of the realm, fo that the bufine/s aforefaid may not 
in undone; and have there the names of the Knights, 
ens and Burgeffés, and this Writ.: Witnefs the King, 


hi | Return of the Writ, thereon indorfed was thus: 


ALB. foeriff, by virtue of this writ have caufed to be 
_ chofen in the county of, &c. two Knights, and of every 
of the fame county two Citizens, and of every borough 
o Burgeffes, of the bef, moft able, and difereet Knights, Ci- 


Ber 


in 6 Mod. 45. to 56 inclufive, as in Ld. Raym. from fo. : 
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it muft be determined | rizens and Burgeffes of the county; city and burghs aforefatds 


according to the tenor of the writ. 


3+ Of the duty of Returning Officers, and the remedies 
againfi them. 


By 7 H: 4. cap. 15. The ele&ión of Knights of the 
Shire is to be made in the following manner : 

At the next county-court after delivery of the writ; 
proclamation is to be made by the fheriff of the county, 
of the day and place the Parliament is to affemble, and 
that all as are there prefent fhall attend at the election of 
Knights of the Shire ; and then i full county, a free and 
indifferent election fhall be made: and after fuch choice 
the names of the parties chofen, are to be written on 
an indenture under the feals of the electors; which ine 
denture fo fealed.and tacked to the writ, fhall be the 
theriff’s return thereof. And by the 23 H. 6. cap. 7. it 
is enacted, That the fheriff after receit of the writ fhall 
deliver a precept under his feal to every Mayor and Bailiff 
of cities and boroughs within his county, reciting the aurits 
and requiring them to choofe two Citizens and Burgefles to 
come to the Parliament; and fuch Mayors.and head ofti- 
cers, are to make return of the precept to the fheriff, by 
indenture, ©c. whereupon the fheriff is enabled to make 
a good return of the writ: the fheriff is to make election 
between the hours of eight and eleven in the forenoon ; 
and if any Knight, Citizen, or Burgefs, returned by the 
fheriff fhall be put out, and the name of another put in, di- 
vers penalties are incurred; fheriffs acting contrary to 
this itatute, and not returning a Member duly elected, are 
fubjet to a forfeiture of 100/. recoverable by action of 
debt ; and officers of corporations, making falfe returns, 
liable to a penalty of 40/, &c. It has been adjudged on 
this aét, That tho’ no eleétion fhould be made of any 
Knight of the Shire, but between eight and eleven of the 
clock in the forenoon; if the election be begun within 
that time, and cannot be determined in thofe hours, it 
may be made after. 4 Inf. 4.8 And if any electors give 
their voices before the precept for election is read and 
publifhed, it will be of no force; for after the precept is 
thus read, tc. they may alter their voices and make a 
new election.. Ibid. 49. The Stat. 7 &8 W. 3. cap. 7. 
ordains, If any perfon fhall return a Member to ferve in 
Parliament for any place, contrary to the determination 
in the Houfe of Commons of the right of eleétion for fuch 
a place, the return fo made fhall be judged a falfe return 5 
and the party making it may be profecuted, and double 
damages, with cofts, recovered againit him: officers 
wilfully and falfly returning more per{ons than are required 
to be chofen by the writ or precept, the like remedy may 
be had againit them ; and all contra¢ts, promifes, Gc. to 
return any Member of Parliament, are not only declared 
void, but the makers or givers of the contracts, ĉc. or of 
any gift or reward to procure a falfe or double return, 
fhal! forfeit 300/. one third to the King, another to the 
informer, and the other third to the poor of the place, 
to be recovered in any Court of Record at Wefminfter, 
&e. : 

By 7 & 8 W. 3. cap. 25. When any new Parliament 
fhall be called, there fhall be forty days between the refe 
and returns of the writs; the Lord Chancellor, &c. is to 
ifue out writs for election of Members of Parliament, 
with as much expedition as may be; and the feveral writs 
{hall be delivered to the proper officers for execution, who: 
are to indorfe the day of the receipt on the back of the 
writ, and forthwith make out the precepts to each bo- 
rough, &c. which are to be delivered to the officers of 
every fuch borough, within three days, and they mutt 
likewife indorfe the day of the receipt, and immediately 
caufe publick notice to be given of the time and place of 
election, and proceed to election thereupon in eight days: 
for electing Knights of the Shire, the theriff is to hold 
his county-court at the moft publick and ufual place, and 
there proceed in the election at the next court, unlefs it 
fall out to be within fix days after the receipt of the writ, 
and then the fame is to be adjourned, giving ten days poa 
tice of the election; if the election be not determined 
on view, but a poll is demanded, the sheriff is to take the 

fame, 
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fame, and likewife a /crutiny, and he or his under-fheriff 
fhall appoint and fwear clerks for that purpofe, Fe. 
The county-court is not to be adjourned to any other 
place, without confent of the candidates; nor fhall any 
unneceflary adjournments be made, but the poll to pro- 
ceed; alfo every fheriff, &c. is to deliver a copy of the 
poll to any perfon defiring it; and officers for every wil- 
ful offence againit this act, are fubject to a forfeiture of 
gool. And by 6 Geo, 2. cap. 23. The county-court for 
electing Knights of the Shire in Parliament, may be ad- 
journed from day to day, until the election is determined ; 
but not to a Monday, or Friday, &c. only, which will be 
void. 

The 10 & 11 W. 3. direéts, that the fheriff or other 
officer having execution and return of writs of fummons 
for parliament, thall on or before the day of meeting of 
parliament, and with all expedition, (not exceeding four- 
teen days after eleCtion,) make returns to the clerk of the 
crown in Chancery to be filed, on pain of forfeiting 500 7. 
And the returning officer, within twenty days after the 
election, is to deliver over to the clerk of the peace, all 
the poll books on oath made before two jultices, to be 
preferved among the records of the feflions of the peace, 
Gc. 10 Ann, cap. 23. 

In double returns, it has been formerly a gener al prac- 

tice in the Houfe of Commons, that neither one nor the 
other fhould fit in the houfe until it be decided ; azzo 
1640, two returns were made for Great Marlow, and in 
both indentures one perfon was returned, and he was ad- 
mitted to fit, but the others ordered to withdraw until the 
queftion was determined : And in the fame year, it was or- 
dered,. That where fome are returned by the fheriff or fach 
other officer as by law hath power to return, and others re- 
turned by private handss in fuch cafe, thofe returned by 
the fheriff or other officer, fhall fit until the eleétion is 
quathed by the houfe. Ordinan. 1640. If one be duly 
elected, and the fheriff, &c. return another, the return 
mutt be reformed and amended; and he who is duly elect- 
is to be inferted, for rhe election is the foundation, and not 
the return. 4 Inf. 49. 

In action of the cafe, the plaintiff declared, that he was 
duly eleé&ted a member of parliament for fuch a borough, 
and that the defendant returned two other perfons; and 
that he petitioned the Houfe of Commons, and-was ad- 
judged to be duly eleéted, and his name ordered to be 
inferted in the Roll, and the name of the other to be 
razed out; the plaintiff had a verdiét; but it was adjudged 
in arreft of judgment, that this declaration was not 
founded on the att 7 & 8 W. 3. becaufe that fatute gave 
an aGtion where there was NONE BEFORE, therefore the 
fact muft be agreeable to it, which not being done, de- 
fendant had judgment, 2 Salk. 504. The court will not 
meddle in an action upon a double return, until it is de- 
termined in parliament, Lutw. 88. And it hath been 
holden that for a double return, no aétion lay before the 
flatute 7 & 8 W. 3. cap. 7. becaufe it is the only me- 
thod the fheriff had to fecure himfelf ; and when the right 
was decided in parliament, then one indenture was taken 
off the file, fo that it isnot then a double return; nei- 
ther can the party have an action for a falfe return, for the 
matter may be determined in the houfe whether true or 
falfe ; and if fo, there will be an inconvenience in con- 
trary refolutions, if they fhould determine one way, and 
the courts at law another; but after a diffolution the 
action may lie for a falfe return, for then the right 

cannot be determined in parliament. 2 Salk. 502. 

A double return is the fame as a falfe return, as to ac- 
tion on the cafe; in both it is grounded on the falfity ; 
but there is another reafon why this aétion will not lie 
for a double return, (viz. ) becaufe the law doth not take 
notice of Juch a return; it is only allowed by the ufage of 
parliament, and in cafes wherein the proper officer cannot 
determine who is chofen; therefore when he doubts, he 
makes a double return, ania fubmits the choice to the de- 
termination of the Houfe of Commons; and if that 
houfe admits fuch returns, and make determinations 
on them, it will be hard for the law to fubje&t a man 
to the action only for fubmitting a fact to be deter- 
mined by a court, which hath a proper jurifdiction to de- 
termine it: And by> reafon of the variety of opinions, that 


è 


an aétion in this cafe would lie, and would not; it 
been enacted by 7 & 8 W. 3. cap. 7. That 

LAST DETERMINATION OF THE House or C 
MONS CONCERNING THE RIGHT OF ELECTION, 
Is TO BE PURSUED. 2Ley.114. 1 Nef Abr. 30. 

A member elected and returned for feveral places, 
to make his choice for which place he will ferve ; and if 
doth not, by the time which the houfe fhall appoi: 
houfe may determine for what place he fhall cor 
member, and writs fhall go out for the other pate 

Candidates are not to make prefents of money to, 
treat, &¢. electors, after the reffe of the writ of | 
mons, or iffuing out the writs of election, or after 
place of a member becomes vacant; if they do, 
THIS Bripery they fhall be incapacitated to fes 
members. 7 W.3. c. 4. And no officers of the ex 
poft office, &Fc. are to make any intereft for members. 
parliament, on pain of forfeiting 100% and difa 
Ee. 5 & 6 W. & M. cap. 20. 

By a late aĝ, an vath is to be taken by ele 
of members of Aelia That they e y 
ceived or had any money, gift, reward, ofice, p 
or employment, or any promife for money, & 
them or their ufe, to give their votes: and if they 
take, or contraét for any money, or reward, BYA 
or other device, to give or refufe their yotes; or if 
perfons by gift, &e. corruptly procure any one to | 
his vote; they fhall forfeit 500 4 and be difabled to“ 
in any election, and to hold any office, or franchife, | 
And officers admitting perfons to vote, without | 
the aforefaid oath, if demanded, incur a forfe 
100/. Likewife an.‘oath is to be adminiftred 
turning officers, that they have not’ received 
ney, ée. or promife for fuch, for making 
turns, Ec. Stat. 2 Geo. 2. c. 24. Perfo 
profecuted within two years, after any of 
this laft Ratute, for preventing bribery and 
elections of perfons to ferve in parliament, Ms 
liable to any incapacity or forfeiture, ĉe. b) 
2. c. 38. And when eleétion fhall be ma 
at war fhall iffue orders fur the removal of 
quartered in any city, town, or borough, 
election fhall be, one day at leaft before, to th 
of ¢wo or more miles ; and not to make a near 
until after the poll taken, is ended, &. But 
extend to the liberty of Weffminfter, Sc. in ref 
Majefty’s guards; nor to fortified places, í 
Geo, 2. cap. 30. 

See 33 Geo. Z2. c. 20. intitled, An a& to 
render more effectual the laws relating to the 
of members to fit in the Houfe of Commons. 

To regulate the trials of controverted ele 
turns of members to ferve in parliament, fee 
16. ; 

By 10 Geo. 3. c. 41. The Speaker of the 
Commons, is impowered to ifue his warrant to 
new writs for the choice of members, ied 
parliament. A 

N. B. By 10 Geo. 3. ic. 6. f. 86. Members! 
ment are to be taxed at their manfion-houfes, 



















































Parliaments holden, and proceed 
All parliaments are to be held without for 
Before the Congueft, parliaments were held twi 
The 4 Ed. 3. ena&ted, That a parliament tho 
once a year, and oftener if neceflary ; and the 36 j 
requires a parliament to be held every gear, Bu 
means of Cardinal Wol/ey, a parliament was h 
in fourteen years during that reign ; which 
remarkable occafion, wiz. to attaint the Dake of 
ham. The Stat, 16 Car. z.fcap..1. ordains, 
fitting and holding of i eo fhall not be d 
nued above three years. And the 6 W. & 
enacts, That new parliaments Shall be chofen 
three years ; and no parliament continue lon 
years. But by 1 Geo. 1. c. 38. The timeo 
of parliament is enlarged to feven years; | 
from the day appointed for their meeting iby 
Tumon, 
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* The occafional law, 1 W. & M. Sef 1. cap. 1. de- 
clared, That the Lords and Commons convened at Weft- 
minfler, were the two houfes of parliament, notwithitand- 
ing the want of any writ of fummons, or other defect of 
form, c. Tho’ 12 and13 Car. 2. c. 1. made it penal, 
for any perfon to affirm that the houfes of parliament have 

_a legiflative power without the King. An old ftatute or- 
dains, That every perfon and commonalty, having fum- 
mons to parliament, {hall come thither, in pain to be 
amerced, or otherwife punifhed: And if the theriff doth 
not fummon them, he fhall likewife be amerced, Ge. 5 

eR. 2.0. 4. 

On holding a parliament, the King the firt day fits 
in the upper houfe, and by himfelf or the Lord Chan- 
cellor, fhews the reafon of their meeting; then the 
Commons are commanded to choofe their fpeaker, which 
done, two or three days afterwards he is prefented 
tothe King, and after fome fpeeches is allowed, and fent 
down to the Houfe of Commons; when the bufinefs of 

~ parliament proceeds. 12 Rep. 115. 

A parliament cannot begin on return of the writs, with- 
out the King, in perfon, or by reprefentation ; and by 
reprefentation two ways, either by a guardian of England, 
by letters patent under the Great Seal, when the King is 
out of the realm; or by commiffion, to certain lords in 
cafe of indifpofition, €c. when his Majefty is at home. 

4 Inf. 6. 7. And if any parliament is to be holden be- 
fore a guardian of the realm, there muft be a {fpecial 
AE to begin the parliament; but the żeffe of the 

= writs of fummons is to be in the guardian’s name: And by 
an ancient law, if the King being beyond fea, caufe a par- 
= liament to be fummoned in this kingdom, by writ under 
= the tefe of his lieutenant; and after the King returns 
h hither, the parliament fhall proceed without any new fum- 
fiestas.) S27. 5. 
_ In the 5th year of Henry 5. a parliament was held, be- 
fore Jobn Duke of Bedford, brother to the King, and 
of the kingdom. Auno 3 Ed. 4. a parliament 
begun in the prefence of the King, and prorogued 
further day; and then William Archbithop of York, 
’s Commiffary by letters patent, held the fame 
t, and made an adjournment, &c.. And 28 
Queen by commiffion under the Great Seal, (re- 
hat for urgent occafions fhe could not be prefent 
er royal perfon,) did authorife Yobu Whitgift Arch- 
öp of Canterbury, William Lord Burleigh, Lord Trea- 
-of England, and Henry Earl of Derby, Lord Steward, 
old a parliament, Sc. Ad faciendum omnia ES fingu- 
5c, necncn ad parliamentum adjornand’ & prorogand’, 
nd in the upper part of the:page, above the be- 
of the commiffion is written, Domina Regina re- 
tur per commifficnarios, viz. Ee. Thefe commil- 
sfaten a form before the cloth of ftate, and after 
ifion read, the parliament proceeded. 
liament may be holden at any place the King fhall 
ut it ou ht not to be diffolved as long as any 
s undifcufted, and proclamation muft be made 
liament; that if any perfon have any petition, 
ome in and be heard, and ifno anfwer be given, 
aded the publick are fatisfied. Lex Con/titution. 




































times, by the death of the King during the 
arliament, the parliament was ipfo fado dif- 
by the Stat. 4 Ann. c. 8. A parliament fitting 
rin being, at the demife of the King, fhall continue for 
xon onths; unleʻs prorogued or diffolved, by fuch per- 
hom the crown fhall come; by 1 and 12 W. 3. All 
parliament determine by prorogation ; and one 
by order of the parliament, after their prorogation, 
difcharged on an Aabeas corpus, as well as after 
diffolution ; but the diffolution of a parliament doth not 
t the ftate of impeachments brought up by the com- 
3 in a preceding parliament. Raym.120. 1 Lev. 
And it hath been refolved, that cafes of appeals 
its of error, fhall continue, and are to be pro- 
in atu quo, ec. as they tood at the d ffolution 
parliament. Raym. 381. 
ae of parliament is always by the King, 
s cafe the feilions muit begin We novo; and if a 
nt is progogued upon return of the writ of 
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fummons; it begins at the end of the prorogation: An ad- 


journment is by each houfe, and the feflions continues 


notwithftanding fuch adjournment. 1 Mod. 242. Bya 
prorogation of parliament, there is a fefion; and every 
{everal feffion of parliament is in Jaw a {veral parliament : 
tho’ ifit be only an adjournment, there is no feflion; and 
when a parliament is called and doth fit, but is diffolved 
without any act paffed, or judgment given, it is no feflion 
of parliament, but a convention. 4 Inf. 27. If a par: 
liament is affembled, and. orders made, and writs of 
error brought in the Houfe of Peers, and feveral 
bills agreed on, but none figned ; this is but a conven- 
tion, and no parliament, or fefions of parliament: But 
every feffion, in which the Kig figns a bill, is a par- 
liament ; and fo every parliament is afeffion. 1 Roll. Rep. 
29. Hutt. 61. And a feffion doth continue, until it is 
prorogued or diffolved. 

The parliament from the firt day of fitting is called the 
firt feiion of parliament, Ec. Raym. 120. And the 
courts of juftice ex officio are to take notice of the begin- 
ning, prorogation, and ending of every parliament; alfa. 
of all general ftatutes ; and atts of parliament take effect 
from the beginning of the parliament, unlefs it be other: 
wife ordered by the aéts. 1 Lev. 296. Hob. 111. 

On prorogation, fuch bills as have paffed, not 
having received the royal affent, muft fall: for there can 
be no act of parliament, without confent of the lords 
and commons, and the royal fat of the King, giving 
his confent perfonally, or by commiffion; and by the 
Stat. 33 H, 8. cap. 21. The King may pafs atts by come 
miffion under the Great Seal, figned by his hand ; and 
fuch acts fhall be of equal force as if the King were pre» 
fent in perfon, i 

Every man in judgment of law is party to an act of 
parliament ; after the royal affent is given, it is the prince’s, 
and whole realm’s deed. The determination of the High 
Court of Parliament, being prefumed to be the act of 
every particular fubject, who is either prefent perfonally, 
or confenting by his reprefentative, 

Publick bills or atts of. parliament are commonly 
drawn by fuch members of the Houfe of Commons as 
are moft inclined to effect the good of the publick, 
particularly in relation to the bill defigned, taking advice 
thereupon ; and atts for the revival, repeal, or continu- 
ance of ftatutes, are penned by lawyers, members of the 
houfe, appointed for that purpofe. 


Of the formality in bringing in, and paffinz flatutes. 

In bringing in and pafling ftatutes, the following fors 
malities are obferved, viz. ; 

Any member may move fora bill to be brought in, exs 
cept it be for impofing a tax, which is to be done by or- 
der of the houfe; and being granted, the perfon making 
the motion, and thofe who fecond it, are ordered to pres 
pare and bringin the fame: When the bill is ready, fome 
of the members ordered to prepare it, prefent it; and 
upon 4 queftion being agreed to, it has the firt reading by 
the clerk at the table; after this the clerk delivers the 
bill to the fpeaker, who, ftanding up, declares the fub- 
ftance of it; and if any debate happens, he puts the 
queftion, whether the fame fhall have a fecond reading: 
And fometimes upon motion appoints a day for it; for 
publick bills, ynlefs upon extraordinary occafions, are 
feldom read more than once a day, the members being 
allowed convenient time to confider of them: If nothing 
be faid againft a bill, the ordinary courfe is to proceed 
without a queftion; butif the bill be generally difliked, 
a queftion is fometimes put, whether the bill fhall be re- 
jected? If it be rejected, it cannot be propofed any moig 
that feffions: When a bill hath been read a fecond time, 
any member may move to have the fame amended; but 
no member of the houfe is admitted to fpeak more than 
once in a debate, exce;t the bill be read mare than once 
‘that day, or the whole houfe is turned into a committee ; 
and after fome time {pent in debates, the Speaker colleét- 
ing the fenfe of the houfe, reduces the fame to a quellion, 
which he fubmits to the houfe, and is put to the vote; 
And a queftion is to be put, after the bill is fo read a fe, 
cond time,. whether’ it Jall. be committed ? which is 
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either to a committee of the whole houfe or a private com- 
mittee, as the importance of the bill fhall require; this 
committee is to report their opinion of the bill, with 
the amendments, to the houfe, the chairman having 
caufed the clerk attending, to read the bill, and read it 
him(elf, putting every claufe to the queftion, &:. The 
chairman makes his report at the fide bar of the houfe, 
reading all the alterations made, and then delivers the 
fame to the clerk of the parliament ; who likewife reads all 
the amendments, and the fpeaker puts the queftion, whe- 
ther they fhall be read a Jecond time? And if that be a- 
greed unto, he reads the amendments himfelf, and puts 
the queftion, whether the bill fo amended fhaill be in- 
` groffed, and read a third t8me fome other day ? And then 
the fpeaker takes the bill in his hand, holds it up, and 
puts the lat queftion, whether the bill fhall pafs ? If a 
majority of voices are for it, then the bill paffes ; and it is 
fent up to the Houfe of Lords, where, when it is twice 
read, the queftion is to be for commitment; or if it be 
not committed, then it is to be read a third time, and 
the next queftion to be for its paffing ; and on the third 
reading of the bill, any member may fpeak againt the 
whole bill to throw out the fame, or for amendment of 
any claufe; and if it be amended, it is to be fent 
back again to the Commons for their concurrence, and 
being returned, is then paffed in the Houfe of Lords, 
and ready for the royal affent. Ifa bill pafs in one 
houfe, but a demur happens upon it when fent to the 
other houfe, in this cafe a conference is demanded ; where- 
in certain deputed members of each houfe meet in the 
painted chamber, and debate the matter; and when they 
have agreed, the bill paffed is brought to the King in 
the Houfe of Lords, where having his royal robes on, he 
declares the royal affent, by the clerk of the parliament. 
Pract. Solic. in Par. 397, 398. 

As for private bills, leave is to be obtained by pe- 
tition, Jc. to bring in the fame; and the fubftance 
thereof isto be fet forth, until which a bill is not to 
be offered; and when the petition is read, and leave given 
to bring in the bill, whereupon it is accordingly brought 
into the houfe, the perfons concerned and affected by it 
may be heard by themfelves or counfel at the bar. or be- 
fore a committce, to whom fuch bill is referred; (and 
in cafe of a peer, he fhall be admitted to come within 
the bar of the Houfe of Commons, and ft covered on 
a ftool whilft the fame is debating.) And after counfel is 
heard on both fides, and the houfe is fatisfied with 
ns contents of the bill, it is committed, and pafled, 

Ce Ri 
All bills, motions and petitions, are by order of 
parliament to be entered on the parliament rolls, altho’ 
they are denied, and never proceed to the eftablifhment 
of a ftatute, together with the anfwers. Lex Con/litution. 
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The Speaker of the Houfe of Commons is not allowed 
to perfuade or diffuade in pafling a bill, only to make 
a fhort narsative of it; opening the parts of the. bill, 
fo that all may underftand it; if any queftion be upon 
the bill, he is to explain, but not enter into argument 
or difpute; and he is not to vote, except the houfe is e- 
qually divided : When Mr. Speaker defires to {peak, he 
ought to be heard without interruption; and when the 
Speaker ftands up, the member ttanding up is to fit 
down: If two ftand up to {peak to a bill, he who 
would fpeak againft the bill, if it be known, is to be 
firt heard; otherwife he who was firt up, which is to 
be determined by the Speaker: No member is to be ta- 
ken down, unlefs by Mr. Speaker, in fuch cafes as the 
houfe do not think fittoadmit; and if any perfon {peak 
impertinently, or befides the queftion, the Speaker is to 
interrupt him, and know the pleafure of the houfe whe- 
ther he fhall be further heard; but if he fpeaks not to 
the matter, it may be moderated: And whofoever hiffes 
or difturbs any perfon in his fpeech, fhall anfwer it at the 
bar of the houfe, 

In enacting laws, and other proceedings in parliament ; 
the Lords give their voices in their heufe, from the 
puifne Lord /eriatim, by the word Content, or Not Content: 
‘The manner of voting in the Houfe of Commons, is by 


































the greater number, the houfe divides, and four te 
are appointed by the Speaker, two of each fide, to ni 
ber them, the 4y’s going out, and the No’s ftaying in; — 
and thereof reportis made to the houfe. When the mem- — 
bers of the houfe go forth, nong is to ftir, until Mr. — 
Speaker rifes from his feat; and then all the reft ar. 
follow after. Nel 
See Peer, Privilege, and 16 Vin. Abr. tit. Pareee j 

and fee alfo Black. Com. 1 V. 141, 147. 47. 405,418, 

421. EN 
Parliamentum Diabolicum, Was a parliament held at 
Coventry, 38 H. 6. wherein Edward Earl of March, (af- 
terwards King) and many of the chief nobility were 
attainted, but the aéts then made were annulled by the — 
fucceeding parliament- Holing/b. Cron. j 
Parliamentum Bndottozum, A parliament 6 H. 
whereunto by fpecial precept to the fheriffs in their feve 
counties, no Jawyer or perfon {killed in the law was t 
come; therefore it was fo termed. Rot. Parl. 6 H. 4 
Black. Com. 1 V. 176. riage 
Parliamentum infanum, Was a parliament affemble 
at Oxford, anno 41 H., 3. fo ftiled, trom the madne/s 
their proceedings ; and becaufe the Lords came with 
ed men toit, and contentions grew very high betwe 
King, Lords and Commons, whereby many extr 
4 Inf. . 
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deed. 
Stat, 29 Car. 2. cap. 3. 
tates, interefts of freehold, or terms of. 


writing, and figned by the parties, or | 
thorized by cursing, Shall have no greater 
eftates at will. Except leafes not exceedi 
‘whereof the rent hall be rao thirds of th 
No fuch eftates or intereits, not be 
cultomary intereft, fhall be affigned, gran 
dered, unleis by deed or note in writing fig 
or by operation of law. No action fhall 
charge an executor on a /pecial promife 
mages out of his own eftate, Or to charge the 
upon any promife to anfwer for the debt or mi 
another, Or upon an agreement or confider 
Or on any contract of fale of lands, 
concerning them, Or on any agreement 
formed within a year after the makin 
agreement, or fome note thereof be in x 
by the party to be charged, or fome other 
rized. ea ya 
All devifes of lands or tenements fhall be 
and tigned by the party devifing, or ome oe 
prefence and by his direétion, and /ubjeribed 
fence by three or four witnefes, or elfe hall 
No {uch devifes in writing fhall be recov: 
wife than by writing or burning, tearing or 
the fame by the teilator, or in his preience, 
confent. : hati 
Ail declarations or creations of trufts res 
fome writing, figned by the party, or by 
writing, or elfe be void, 
Affignments of truft {hall be in wri 


i 


ed | 


iting, fig 
party granting or afigning by fuch lait will, or 
be of no effect. ier 
Trufts refulting by implication of law, o 
or extinguifhed by aé& of law, Mall be as if 
bad not been made. | tea neers iy 
No contract for the fale of any goods for 
wards, fhall be good, excep: the buyer act 
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Ter, until the infant demandant comes of age : 
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ceive part of them, or give fomething in earnef, or fome 
note thereof in writing be made and figned by the parties 
to be charged, or their agents. 

No will in writing of any perfonal eftate fhall be 
repealed by words only, except the fame be in the 
lite of the tekator committed to writing, and read to him, 
and allowed by him, and that be proved by ¢4ree wit- 
nefies. 

An ufe will not pafs by parol without deed; but Ch. 

. Pemberton faid, it would be a good trut or Chan- 
cery ufe, if for money. 2 Show. 156. Pafth. 33 Car. 
2. B. R. in cafe of Berris v. Bowyer. A parol releafe 
is good to difcharge a debt by fimple contract. Arg. 
2 Show. 417- 

A promife merely executory on both parts; as if I 
promife B. 5s. if he goes to Paul's, before B. goes, I 


= may difcharge him, and fo fhal! difcharge myfelf of pay- 


ment of the 5s. for no debt was yet due, nor any thing 
executed on either fide. 3 Lev. 238. An agreement 
in writing fince the ftatute of frauds and perjuries may 
be difcharged by parol. Vern. 240. A rent afligned 
in lieu of dower may be by parol without deed, though 
it be a freehold created de novo: And though a rent lies 
in grant, becaufe this is not properly a grant, but an 
appointment. 12 Mod. 201. Leflee for years furren- 
dered to the leffor by parol referving rent; adjudged, 
thi$ was a good refervation upon the contraét, aud that 
an action of debt would lie for the rent atter the firit 
day of payment incurred, though the refervation was by 
way of contract, and without any deed. 3 Salk. 312. 
1.7: 

if one has a bill of exchange, he may authorife ano- 
ther to indorfe his name upon it by parol, and when that 
is done, it is all one as if he had done it himfelf ; per 
Holt Ch. J. at Nif prius. 12 Mod. 564. 

An infurance was made from Archangel to the Downs, 
and from the Dovas to Leghorn, but there was a parol 
agreement at the fame time, that the policy fhould not 
commence till the fhip came to fucha place, and it was 
held, that the parol agreement fhould avoid (or defeat) 


` the writing; cited per Holt Ch. J. as adjudged in Pem- 


berton’s time. 2 Salk. 444, 445. 

__If a thing is granted by a writing, which is grant- 
able by parol, it may be revoked by parol. Vid. 10 
Mod. 74. 


Deputation of an office is in it’s own nature granta- 


ble by parol, and therefore though it fhould happen to be 


granted by writing, yet fince it is in itfelf grantable by 
parol, it may be revoked by parol. 10 Mod. 74. See 
Black. Com. 2 V. 297. 

Parol arrek, Any juftice of peace may, by word 
of mouth, authorife any one to arreft another who is 
guilty of a breach of the peace in his prefence, We. 
Dalt. 1:7. ; 

Parol demurrer, Is a privilege allowed an infant, 
who is fued concerning Jands which came to him by de- 
feent; and the court thereupon will give judgment, 
quod loguela predia remaneat quoufque the infant comes 
to the age of twesty-one years. And where the age is 
granted on parol demurrer, the writ doth nit abate, but 
the plea is put fne die, until the infant is of full age; 
and then there ihall be a re-fummons. 2 Lill. Abr. 280. 
2 Inf. 258. Raft. Entr. 363. 

The granting a parol demurrer is in favour of an in- 


3i fant, and for his benefit, that he may not be prejudiced 


in his right for want of well knowing his eitate, &c. 
‘And if -his anceftor dies feifed, and the land, defcend 
‘to him, and he enters and tukes the profits, it would 
be a prejudice to the infant to lofe the pofleffion which 
he hath; fo that in fuch cafe it fhall ftay until his age. 
6 Rep. 3. 

The tenant in an ation, cannot pray parol demur- 
this is ex- 
prefsly provided for by 6 Ed. 1. cap. 2. And it would 
damage the infant, if it fhould be fo delayed upon an ac- 
tion brought by him, where an eitate is defcended to him 
from h's anceflor. 6 Rep. 3, 5. In parol demurrer when 
it may be had, if two are vouched, and there is parol 


FER 


jemurret for the nonage of the one; it fhall be for the 
other alfo. 45 Ed. 3. 23. See Age prier, and Black. Com: 
3 VY. 300. 

(arol Evidvence, 
bil Zest {Alo 

Parol, or Pleadings, Are the mutual altercations be- 
tween the plaintiff and defendant ; which at prefent are 
fet down and delivered into the proper office in writing, 
tho’ formerly they were ufually put in by their countel 
ore tenus, OF viva voce, in court, and then minuted down 
by the chief clerks, or prothonotaries ; whence in our old 
law French the pleadings are frequently denominated the 
parol. Black. Com. 3 V. 293. 

It is fometimes joined with /ea/z, as lafe parol, i. e: 
leafe per parol, a leafe by word of mouth, to diftinguith it 
from a leafe in writing. Cowell, 

Parricide, (Patricida,) Is properly he who kills his 
father, and may be applied to him who killeth his mother. 
Law Lat. Dié. 

By the Roman law, parricide; or the murder of one’s 
parents or children, was punifhed in a much feverer man- 


See tit. Witneffis, and Black. Com. 


` ner than any other kind of homicide. After being fcourg- 


ed, the delinquents were fewed up in a leather fack, with 
alive dog, a cock, a viper, and an ape, and fo caf into 
the fea. Solon, it is true, in his laws, made none againft 
parricide; apprehending it impoffible that any one fhould 
be guilty of fo unnatural a barbarity. And the Perfians, 
according to Herodotus, entertained the fame notion, when 
they adjudged all perfons who killed their reputed pa- 
rents to be baftards, And, upon fome fuch reafon as 
this, muf we account for the omiffion of an exemplary 
punifhment tor this crime in our Exglif laws; which 
treat it no otherwife than as fimple murder, unlefs the 
child was alfo the fervant of his parent. 1 Hal. P. C. 
80. 
: For, tho’ the breach of natural relation is unobferved, 
yet the breach of civil or ecclefiaftical connexions, when 
coupled with murder, denominates it a new offence; no 
lefs than a fpecies of treafon, called parva proditio, or 
petit treofon: which, however, is nothing elfe but an 
aggravated degree of murder; altho’, on account of the 
violation of private allegiance, it is ftigmatized as an 
inferior fpecies of treafon. And thus, in the ancient 
Gothic conititution, we find the breach both of natural 
and civil relations, ranked in the fame clafs with crimes 
againit the itate and fovereign. Black. Com. 4 V. 203. 

Parfon, (Per/ona) Signifies the rector of a church be- 
caufe for his time 4e reprefents the church, and in his per- 
Jon, the church may fue for, and defend her right, (ec, 
Or he is called parfon as he is bound by virtue of his 
ofice, in propria perfona fervire Deum. Fleta, lib. 9. cap. 
18. 1 Inf. 300. Alfo the word parfon in a large fenfe 
includes all clergymen having fpiritual prefentments, 
And there may be two par/ons in one church, one of the 
one moiety, and the other of the other ; and a part of 
the church and town allotted to each; and may be two 
that make but one parfon in a church, prefented by one 
patron. 1 Jn/?.17, 18. 

To a parfon, thefe things are requifite; holy orders, 
prefentation, inftitution, and induction; and where a 
perion is compleat parfon, he may ceafe to be parfin of 
the church, ty death, or ceffion, refignation, depriva- 
tion for fimony, nonconformity to the canons, for adul- 
tery, &c. 1 Inf. 120. 4 Rep. 75, 76. A parfon hath 
the entire fee of his church; and where ’tis faid he hath 
not the right of fee fimple, that is underftood as to bring- 
ing a writ of right. Cro. Car. 582. And in the time 
of the parfoz, the patron hath nothing to do with the 
church ; but if the par/on waftes the mheritance thereof 
to his own private ufe, in cutting trees, Ge. his pa- 
tron may have a prohibition, fo that to fome purpoles he 
hath an intereft in the parfin’stime. 11 4.6. 4. 11 
Rep. 49. : 

Sir Edward Coke was of opinion, That at Common 
law a parjon could not be arrefted; and faid, he had 
feen a report grounded on the flatutes 50 Edward 3. c. 
§. and 1 F'enry 2. c. 1§. which are in affirmance of the 
Common law, and in maintenance of the liberties of the 


church’; 


Pr Ay» Be 


church; that a pakou ought not to be arrefted in go- 
ing, ftaying, or returning to celebrate divine fervice, nor 
any other perfon who attended him in yea: i and 

pwn thofe fta- 
tutes, againft the perfon making the arret. 12 Rep. 100. 
A parfon ought not to appear at the fheriff’s turn, or 
the court leet, without an abfolute neceffity, F. N. B. 


that if he was, he might have an action u 


160, 


No far/en or fpiritual perfon, fhall take a farm or 
leale of lands, &c. to himfelf, or any one for bis ufe, on 
pain of forfeiting 10/. amonth, one moiety to the King, 
Nor 
fhall he buy, to Jell again any merchandife, corn, cat- 
upon forfeiture of treble value: but he may 
buy horfes, or any other cattle, for his neceffary ufe in 
Ibid. On infor- 
mation upon this ftatute for renting a farm, defendant 
pleaded in bar, that he had not fufficient glebe for paf- 
turing his cattle, nor corn for his family ; but the plain- 
tiff traverfed his having fpent the produét thereof in 
1 Lutw.134. See Church, Ecclefiaftical 


the other to the informer. Stat. 21 H. 8. cap. 13. 


tle, Ee. 


manuring his glebe and church lands, 


his family, Eve. 
Courts, Sc. and Black. Com, 1 V. 384. 


Parlon Finparfonee (Perona imperfonata) Is he who 
is in poffeffion of a church, be it prefentative or impro- 


priate, and with whom the church is full. 


Perfona, according ta the New Book of Entries, feems 
to be the patron who has right to give the benefice, by 
reafon he had anciently the tithes in refpect of his li- 
berality in erecting or endowing the church, Quafi /u/tine- 
ret perfonam ecclefie; and perfona imperfonata is the parfon 


to whom the benefice is given in the patron’s right. 
Perfona imperfonata is ufed for the rector of a church pre- 
fentative. Keg. Fudic. 24. 


fion of a benefice. Dyer 40, 221. 
be termed imperfonata, only in regard of the pofleffion 
he hath of the rectory, by the aét of another. 1 dxf. 
300, In a guare impedit the parfon is to plead perfona 
imperfonata; but if he doth not fay at the time of obtain- 
ing the writ, it willbe inferred by the writ that he is. 
Cro, Car. 105, And this is a plea that he is admitted 
and inflituted inthe church, e. 7 Rep. 26, See Black. 
Com. 1 V. 391. ' 

Parlonage, (Perfonatus, terfonagium,) Is fometimes 
taken for a dignitary in a church, and fometimes for the 
benefice itfelf. Cowell, i 

Parfonage, or rectory, is a parifh church, endowed with 
a houfe, glebe, tithes, &c. 
lands, tithes, and offerings, eftablifhed by law, for the 
maintenance of the minitter who hath the cure of fouls : 
And tho’ properly a parfonage or rectory doth confill of 
glebe land and tithes; yet it may be a rectory, tho’ it 
have no glebe, but the church and church-yard: Alfo 
there may be neither glebe nor fithes, but annual pay- 
ments in lieu thereof. Par/: Counc. 190. The rights to 
the parfonage and church lands are of feveral natures ; 
for the parfon hatha right to the po/f{fion ; the patron 
hath the right of prefextation ; and the ordinary a right 
of inveftiture, &c. But the rights of the patron and or- 
dinary are only collateral rights : neither of them being 
capable of poffefling or retaining the church themfelves ; 
tho’ no charge can be laid on the church or parf- 
nage, but by the confent and agreement of all of theim. 
Hugh's Parf. Law. 188. 

Parlon motat. The rector of a church inftituted 
and induéted, for his own life, was called Per/ona mor- 
talis» And any collegiate or conventual body, to whom 
the church was for ever appropriated, were termed Per- 
Jona immortalis. Cartulars Rading. MS. fol. 182. 

Partes fuis nibil habuerunt, &c. Is an exception 
taken againit a fine levied. 3 Rep. 88. The cafe of 
Fines. ; 

Participatio, Is the charity fo called, by which the 
poor are made participes of other mens goods. We read 
it in feveral places in the Monaft. 2 tom. pag. 321. 

Parties, Are thofe who are named in a deed or fine, 
as parties to it; as thofe who levy the fine, and to whom 
the fine is levied: fo they who make any deed, and they 


A dean and chapter are 
parfons imparfonees of a benefice appropriated to them ; and 
perfona imperfonata is one who is induéted and in poffef- 
So that perfona may 


Or a certain portion of 














































to whom it is made, are called parties to the deed. Cowe 
See 16 Vin. dbr. tit. Party. and Black. Com. 2 V. 2 
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Partition, (Partitio,) Is dividing land defcended by 
the Common law, or cuftom, among coheirs or parc 
ners, where there are two at leaft. In Kent, where the 
land is of gaveltind nature, they call their partition ift- 
ing, from the Saxon /;ftan, to divide. In Latin 
called 4ercifzre. Partition alfo may be made by j 
tenants, or tenants in common, by affent, deed, or 
31 H.8. 1. 32 H.8. 32. See Foint-tenants, Parce 
and Black. Com. 2 V. 189, 323. ny 
Partitione facienda, (Mentioned in ftat. 31 Æ. 8. 
1.) Is a writ that lies for thofe who hold lands or ten 
ments pro indivifo, and would fever to every one his 
part, againift thofe who refufe to join in partition, as 
copartners, tenants in gavelkind, (Sc. Old Nat. Bn 
142. FON. Bo Oig ` byt 
Pattners, Are where two or more perfons a 
come in fhare and fhare alike to any trade or ba 
If there are two partners in trade, and judgment is 
vered againft one of them, his moiety of the goo 
partnerfhip only fhall be taken in execution. 
174. Partnerfhip, is cognifable ,in equity. See Blac 
Com. 3 V. 437. and 16 Vin. Abr. tit. Partners. 
Part:owoners, Are thofe who are concerned in | 
matters, and have joint fhares therein. And | 
there are part-owners of a fhip, the majority may. 
out, without confent of the reit; and if they do, 
majority run all hazard, and are to partake of the 
fits, Show. 13, 30. Action lies as well again 
part-owners of a {hip, for the lofs or fpoiling of go 
delivered to the malter, as againft the mafter; for i 
matter of a fhip is chargeable in refpect of his wa 
are part-owners in refpe& of the freight; but t 
tion againit the part-owners muft be broug 
all of them, or defendants may take advantage 
pleading in abatement, ése. Show. 30, 105 
259s i È 
”Dartp-tvalls: See Buildings, Wie. 
Parvite, (parvifa, parvifus, non a parvu 
à gal. le parvis) Sed placitantes, tunc, i,e. p 
Je divertunt ad parvifum €F alibi confulentes 
bus ad legem & aliis confiliariis, Ec. Fortefeue 
bus LL. Angl. cap. 51. pag. 124, And Selden 
notes on Forte/cue) defines it to be, an afternoot 
cife, or moor for the inftruction of young ftudents 
the fame name originally with the Parvifie at Ox 
Seld. Notes pag. 56. Of which Chaucer has m 
one of his prologues. - ‘ 4 


wie 


A Serjeant at Law, that ware and wife, 
That often had been at the Parvile. 


Mafcha claufum, The OSaves of Eafer o 
day, which clofes that folemnity: And die (tal 
cha claufum, isa date in fome of our old de 
frt fatuteof Weflminfter, anno 3 Ed.1. is faid to 
ak Monday after Eajter week 5 poft de la clufe de 


Ce ree 
Dafch: flozinum, Ts the Sunday before Eafter 
Pals Sunday; when the proper hymn cr gofpel fi 
occurrunt turle cum floribus EF palmis, Ge ( 
Abbat.. Glaiton. MS. 75, © rea 
Pafehal Bents, Rents or yearly tributes pai 
clergy to the bilhop or archdeacon, at their Zaft 
tions. 
#afcua, A meadow or pafture ground, fet ap 
cattle. See Paftura. way 
“Paleuage, (pa/cuagium, Fr. pafeage) The 
pafturing of cattle. Et habere viginti porcos 
pafcuagio, Ec. Mon. Angl. Tom. 2e 23. T 
with pannage. BE 
Pafnage, And pathnage in woods, e. See P 
Palage, ( Pafagium) Is properly over water, 
is over land; it relates to the fea, and great river. 
is a French word fignifying tranfitum. In the ftat. 4. 
c. 7. it is ufed for the hire a man pays for be! 
ported over fea, or anygiver: And it is mentioned 
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cuftoms and duties, as theolonio, paflagio, € Ja/tagio. Chart. 
Hen. 1. 

All perfons fhall have free pafage on the river Severn ; 
-and if any be difturbed, he may have his remedy by action. 
Stat. 9 H.6. c. 5. There are other ftatutes for regulating 
the paffage of this river, and preventing diforders there- 
in by the Welch, Sc. 19 H. 7. ¢. 18. 26 H. 8. 
: a . 

: Auto paffagio is a writ directed to the keepers of the 
rts to permit a man to pa/s over fea, who has the King’s 
eave. Reg. Orig. 193. The prices of paflage at Dover, 
&c. are limited by 4 Ed. 3, c. 8. None to pafs out of 
the realm without the King’s licence. 5 R. 2. ft. I. 
c. 2. Paffage from Kent to Calais reftrained to Dover. 4 
Ed. 4. ¢ 10. 

Paflagium, A voyage or expedition to the Holy Land, 
when made by the Kings of England in perfon, was calltd 
Pafagium, or Paffagium regis. Cowell. 

¥affatoz, Is he who has the intereft or command of the 
paflage of a river, or the lord to whom a duty is paid for 
paflage. Cowell. 

. Pals-pozt, A compound of two French words, viz. 
paffer, tranfire, and port, portus, a haven. It fignifies a 
licence, for the fafe paflage of any man from one place to 
another. 2 Æ. 6. cap. 2. See Black. Com. 1 V. 260. 
AV. 685. 

Patiagiarius, A ferry-man. We meet with the word 
in Thorn’s Chronicle, in anno 1287. 

Pallitium, A pafture field. Cafrum Arundel. T. R. E. 
reddebat a quodam molino 40 s. Sc. & de uno pattitio 20 s. 
Domefday, per Gale 761. 

Pattozal taf. The form of it was ftreight, which 
fignified ređu regimen. All the top part of it was crook- 
ed, and the other part fharp : The crooked fignified, that 
the bifhop prefided over the people ; and the tharp fignifi- 
ed, to punifh the ftubborn. Cowell. 

ature, Is generally any place where cattle may feed ; 
and feeding for cattle is called pafture, wherefore feeding 
grounds are called common of pafture: But common of 
pafture is properly a right of putting beafts to pafture in 
another man’s foil; and in this there is an intereit of the 
dord and of the tenant. Woed’s Infi, 196, 197. For in 


_ thofe waite grounds, which are ufually called Commons, 


the property of the foil is generally in the lord of the ma- 
‘nor; as in common fields it is in the particular tenants. 
‘And common of pafture is either appendant, appurtenant, 
~ becaufe of vicinage, or in grofs. Black, Com. 2 V. 32. 


ne See Admenfurement. 


 Paftura differs from paftua, as appears from what 
follows, viz. paftura omne genus pafcendi fignificat, five fiat 
in partis, five in ftipula, five in agris, five in campis; Jed 
patcua efè locus principaliter deputatus pecoribus pafcendis, 
utputa in montibus, moris, mariftis ES planis non cultis 
@ratis. Lindewood. Provin. Angl. lib. 3. c. 1. 
q#aftus, Is the fame with procuration, or the provifion 
_ which tenants are bound to make for their lords at certain 
times, or as often as they make a progrefs to their lands: 
This in many places was turned into money. Hoc modo 
per ævum liberabo a patu Regis & principum. Chart. 


_ Walgafi Regis Merciorum in Mon. Angl. tom. 1. p. 123. 


aie | 
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Patentee, One to whom the King grants his letters 
patent. 7 Edw. 6. c. 3. 
Patents, Are the King’s writings, fealed with the 
Great Seal, having their name from being open: And 
_ they differ from writs. Crompt. Jurid. 126. The King 
is to advife with his council touching grants and patents 
_ made of his eftate, &?c. And in petitions for lands, an- 
huities or offices, the value is to be exprefled ; alfo a 
former patent is to be mentioned where the petition is for 
@grant in reverfion, or the patents thereupon fhall be void. 
1 Hen. 4. c.6. 6 Hen. 8. c. 15. And patents which 
bear not the date and day of delivery of the King’s war- 
‘ants into Chancery, are not good. Statute 18 Hen. 6. 
¢.1, Where the King’s patent creates a new eltate, of 


_ which the law does not take knowledge; the patents are 
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void. 8 Rep. 1. 5 Rep. 93. But patents fhall not be 
avoided by nice conftructions : If a patent may be taken to 
two intents ; and is good as to one, and not ås to the 
other; it is valid. -Zenk. Cent 138. When the King 
would pafs a freehold, it is neceflary that the patent be 


under the Great Seal; and it ought to be granted ds 
advifamento of the Chancellor of the Excheguer and 


Lord Treafurer, in the ufual manner, Fitzgib. 
291. See Grants of the King. And Black. Com. 2V. 
346. 


As to patents for new inventions, fee Black. Com 4V. 
159. For patents of peerage, ib. 1 V. 400. For patents 
of precedence, ib. 3 V. 28. 

atria, Properly fignifies the country; but in law it 
denotes the men of a neighbourhood ; fo when we fay 
inguiratur per patriam, we mean a jury of the neighbour- 
hood. In like manner, Afia vel recognitio per affifam, 
idem eft quod recognitio patrie. Cowell. See Black. Com. 
3 K. 349. 4 V. 342. l 

Patríimonp, An hereditary eftate, or right defcended 
from anceftors. The legal endowment of a church or 
religious houfe, was called ecclefiaftical patrimony ; and 
the lands and reverfions united to the fee of Rome, are 
called St. Peter’s Patrimony, Cowell. 

Patrinus, Is ufed for godfather, and matrina a god- 
mother, in the laws of King Hen. 1. 

Patritius, An honour conferred on men of the firit 
quality, in the time of the Englifh Saxon Kings. Pro 
ampliori firmitatis teftamento, principes EF fenatores, judi- 
ces J patritios /ub/cribere fecimus. Mon. Angl. tom. 1. 
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Patron, (Patronus) Signifieth in the Civil law him 
who hath manumitted a fervant ; and thereby is accounted 
his great benefactor, and claims duty of him during life, 
Digeft tit. de Jure Patronatus. In the Canon and Common 
law, it is he who Hath the difpofition of an ecclefiattical 
benefice ; and the reafon is, becaufe the gift of churches 
and benefices belonged unto fuch good men as either built 
or endowed them with great part of their revenues. Terms 
de Leyi i 

He who has the right of advowfon is called the Patron 
of the church. For, when lords of manors firft built 
churches on their own demefnes, and appointed the tithes 
of thofe manors to be paid to the officiating minitters, 
which before were given to the clergy in common, (from 
whence arofe the divifion of parifhes) the lord, who thus 
built a church, and endowed it with glebe or land, had 
of common right a power annexed of nominating fuch 
minifter as he pleafed (provided he were canonically ` 
qualified) to officiate in that church, of which he was the 
founder, endower, maintainer, or, in one word, the 
patron. Black. Com. 2 V.21. 

This original of the jus patronatus by building and en- 
dowing the church appears alfo to have been allowed in 
the Roman empire. Nov. 56. t. 12. c 2. Nov. 118. 
CDA 

There are three caufes of patronage: Ratione fundationis, 
where one folely founds a church; Ratione donationis, 
when a man only endows it; and Ratione fundi, where a 
perfon erects a church on his own ground. Litt. 137- 
2 Lill. Abr. 286. 

The patron is to prefent within fix calendar months after 
an avoidance of the church; and where the church be-_ 
comes void by the death of the incumbent, the patron at 
his peril muft take notice of it, in making prefentation ; 
but if there be an avoidance by deprivation, &c. he fhall 
have notice, and fix months after to prefent. 6 Rep. 61. 
3 Leon. 46. If a church becomes litigious by the pre- 
fentation of two patrons of their clerks, a jus patrona- 
tus may be awarded by the bifhop to inquire who is 
rightful patron, and he is to admit accordingly. 2 Roll. 
Abr. 384, 385. 

The patron’s right is the moft worthy and firt act and 
part of a promotion to a benefice, and is granted and 
pleaded by the name of /ibera dif/pofitio ecclefie. Hob. 
152. But during the vacancy of a church, the freehold 
of the glebe is not in the patron ; for it isin abeyance. 8 
H. 6.. 24. Litt. 144. A patron fhall not have an aétion 
for trefpafs done when the church is vacant: And ifa 
man who hath a right to glebe lands, releafeth the fame 
to the patron, that is not good; becaufe the patron has 
not any eftate in the land. 11 H. 6. c. 4. Ifthe patron 
grants a rent out of a church, it is void even againft 


himfelf. 38 Ed. 3. 4. See <Advow/on, Parfon, Prefen- 
tation, sc. And Black. Com. 2 V. 21. And 3 F. 
242. 

8 I Dabage, 
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Mabage, (Pavagium,) Money paid towards paving 
te ftreets or highways. Rex (Edw. 1.) conceffit pava- 
gium ville de Huntingdon per quinquennium. Pla. Parl. 35. 
Edw. r. 

Paving, ETc. See the Table to the Statutes. 

Pauper, Signifies a poor man according to which we 
have a term in law, to fue in forma pauperis. See Forma 
Pauperis. Alo vide the ftat. 11 Hen. 7. c. 12. 

Before a perfon is admitted to fue in forma pauperis, 
he muft have counfel’s hand to his petition, certifying 
the judge to whom the petition is directed, that he con- 


ceives the petitioner hath good caufe of attion ; he muft | 


alfo annex an affidavit to his petition, that he isnot worth 
gl. all his debts paid, except wearing apparel, and his 
tight to the matter in queftion. Lill, Reg. 633- 

None ought to be admitted to fue in forma pauperis 
in an action on the cafe, for words. Lill. Reg. 633. per 
Wild. 

A perfon admitted to fue in forma pauperis, can only 
fue in that caufe for which he is admitted, & fc toties 
.quoties. Lill. Reg. 633. 

It feems that, after the ftatutes which introduced cofts, 
neither plaintiffs nor defendants could fue or defend iz 
forma pauperis, for that would be a means of depriving the 
other party of the cofts given him by ftatute ; and as the 
11 Hen, 7. c. 12. enables perfons only to fue as paupers; 
and as the ftatute 23 Hen. 8. c. 15. excepts only plaintiffs 
who are paupers from paying cofts, it feems, that de- 
fendant cannot be admitted in a civil action to defend as 
a pauper. But it hath been adjudged, that a perfon may 
be admitted to defend an inditment in forma pauperis 
for a mifdemeanor, fuch as a confpiracy, keeping a dif- 
orderly houfe, &c. for in fuch proceedings there being 
no cofts, the judges have a difcretionary power of ad- 
mitting or refufing them by the Common law. Pajch. 
9 Geo. 2. The King v. Wright. See ftat. 2 Geo. 2. c. 28. 
iB 

It is faid, that paupers ought not to be admitted to 
remove caufes out of inferior courts, but ought to fatisfy 


, themfelves with the jurifdiction within which their actions 


properly lie. 1 M:d. 368. per North. 

By the orders of the courts, if the party admitted to 
fue in forma pauperis give any fee or reward to his coun- 
fel or attorney, or make any contract or agreement with 
them, he fhall from thenceforth be difpaupered, and not 
be afterwards admitted again in that fuit to profecute zx 
forma pauperis. Ord, Cur’ 94. 

Alfo if it fhall be made appear to the court, that any 
perfon profecuting in forma pauperis hath fold or contrac- 
ted for the bencfit of the fuit, or any part thereof, while 
the fame depends, fuch caufe fhall be from thenceforth 
totally difmiffed thecourt. Ord. Cur’ 95. 

It is faid, that if a pauper gives notice of trial, and 
does not proceed, he fhall be difpaupered. 1 Salk. 

o6. 
; In the ftatute 23 Hen. 8. c. 15. there is a provifion, 
“ That whoever fues én forma pauperis fhall not pay cofts, 
but fhall fuffer fuch other puniment as the court fhall 
think fit.” 

But notwithftanding this ftatute, if he be difpaupered 
or nonfuited, the ufual praétice is to tax the cofts, and 
for non-payment to order him to be whipped. 2 Salk. 
506. Srile 386. 

A. brought a bill in forma pauperis, to which the de- 
fendant put in a plea and demurrer, which were both 
over-ruled ; and it was infifted upon, that he fhould not 
have cofts, being at none ; but Lord Somers, (after long 
debate and inquiry of all the ancient counfel and clerks, 
who agreed, that he fhould have cofts,) ordered him his 
eofts like other fuitors ; for tho? he is at no, or but 
{mall cofts; yet the counfel and clerks do not give their 
labour to defendant, but to the pauper. dr. Eg. 125. 
Sce Black. Com. 3 V. 400. 

Paton, (Pignus) A pledge or gage for payment of 
money lent: It is faid to be derived 2 pugno, guia res 
que pignori dantur, pugno vel manu traduntur. Litt. 
Di&. The party who pawzs goods, hath a general pro- 
pertysin them ; they cannot be forfeited by the party 
who hath them in pawn for any offence of his, nor be 
taken in execution for his debt 5 neither may they other- 


wife be put in execution, till the debt for which tney sie 
pawned is fatisfied. Litt. Rep. 332. 


If a man pawns goods for money, and afterwards a . 
judgment is had againft the pawzer at the fuit of one of — 
the creditors; the goods in the hands of the pawace fhalt — 


not be taken in execution, until the money is paid to the 


pawnee, becaufe he had a qualified i es in hy and 


the judgment creditor only an intereft. Buif. E 
And when a perfon hath jewels in paw for a ce fum, — 
and he who pawned them is attainted, the King hall — 
not have the jewels wales be pay the meney. Plowd, 
487. 

The pawnee of goods hath a {pecial property in them, 
to detain them for his fecurity, €c. and he may affign 
the pawn over toanother, fubject to the fame conditions : 
And if the pawnee die before redeemed, his executors 
fall have it upon the like terms as he had it. 

lF goods pawned are perifhable, and no day being fet 
for payment of the money, they lie in pawn till {poiled, 
without any default in him who hath them in keeping; 
the party who paced them fhall bear the damage, for it 
fhall be adjudged his fault that he did not redeem them 
fooner ; and he to whom paqwed may have aftion of debt 
for his money : Alfo if the goods are taken from him, | 
he may have ation of tre/pafs, ĉe. Co. Litt. 89 
208. 

Where goods are pawned for money borrowed, without 
a day fet for redemption, they are redeemable at any time 
during the life of the borrower. They may be redeemed — 
after the death of him to whom pawzed ; but not after the 
death of him who pawned the goods. 2 Cro. 245. But ` 
where a day is appointed, and the pawnzer dieth before the 
day, his executors may redeem the paw at the day, and 
this fhall be aférs in their hands. 1 Bult. 30, 31. Goods 
pawned generally, without any day of redemption, if the 
pawner dies, the pawn is abfolute and irredeemable ; A 
the pawnee dies, it is not fo. Noy 137. 1 Buh. g 
goods are redeemable at a day certain, it muft be A 
obferved ; and the pawnee, in cafe of failure of payment 
at the day, may fell them. 1 Roll. Rep. 181, 215. In 
other cafes brokers commonly ftay bur a year for their 
money lent on pawns, at the end of which, if not re- 
deemed, they may fell the goods. Law Secur. 99. 

He who borrows money on a pawn, is to have the 
pledge again when he repays it, or he may have ae 
for the detainer ; and his tender of the money revefts 
fpecial property. 2 Cro.. 244. And it hath been held, 
that where a broker or pawnee refufes (upon tender of the 
money) to redeliver the goods in pawa, he may be indi&- 
ed; becaufe being fecretly pawned, it may be impoflible 
to ’prove a delivery for want of witneffes, if trover 
fhould be brought for them. 3 Salk. 268. Adjudg- 
ed, that if goods are loft, after the tender of the mo- 


ney, the paznee is liable to make them good to the owner; _ 


for after tender he is a wrong ful detainer, and he who 
keeps goods wrongfully mutt anfwer for them at all 


events, his wrongful detainer being the occafion of the — 


lofs: but if they are loft before a tender, it is otherwile ; 
the pawnee is not liable, if his care of keeping them was 
exact ; and the law requires nothing of him, but only 
that he fhould ufe an ordinary care in keeping the goods, that 
they may be reitored on payment of the money for which — 
they were depofited ; and in fuch cafe if the goods are 
loft, the pawnee hath {till his remedy againft the pawner 
for the money lent. 2 Salk. 522. 3 Salk 268. 

If the pawn is laid up, and the pawnee robbed, he is 
not anfwerable : Tho’ if the pawnee ufeth the thing, as a 
jewel, watch, ĉc. that will not be the worfe for wearing, 
which he may do, it is at his peril ; and if he is robbed, 
he is anfwerable to the owner, as the ufing occafioned the 
lofs, Fe. Ibid. If the paw» is of fuch a nature that 
the keeping is a charge to the fawnee, as a cow or a 
horfe, &c. he may milk the one, or ride the other, and this 
feall go in recompence for his keping : Things which will 
grow the worfe by ufage, as apparel, &c, he may not ale: 
Owen 124. 

A perfon borrows 100/. on the pawn of jewels, “aids 
takes a note from the lender acknowledging them to bein 
his. hands, for fecuring the money; afterwards he bor- 
rows feveral other fums of the fame perfon, for which he 


gave | ; 






Sats 


a 








k 
: 






















P Ay 


I 


= gave his notes, without taking any notice of the jewels. 


_ Asin this cafe it was natural to think the lender would 
not have advanced the fums on note only, but on the 
credit of the pledge in his hands before ; it was decreed 
in equity, that if the borrower would have his jewels, 
he muft pay all the money due on the notes. Preced. 
Chant. 419, 421- 
~ A factor cannot pawn the goods,of his principal, 
Strange 1178, He to whom goods are delivered for fafe 
cultody cannot pawn them. Strange 1187. There can 
be no market-overt for pawning. Ibid. Where money 
is lent on a pledge, the borrower is perfonally liable to 
the payment, unlefs there be an agreement to the con- 
trary. Strange 919. Regulations of pawnbrokers, 30 
Geo. 2. c. 24. Penalty of pawning or taking in pawn 
goods without leave of the owner. Jb. See Cheats, 
Pledging. And Black. Com. 2 V. 452. 
Pawnage, In woods and forefts for fwine. Vide Pan- 
nage. 
‘Payment of money Jefore the day appointed, is in 
law payment at the day ; for it cannot, in prefumption 


of law, be any prejudice to him to whom the payment is 


= made, to have his money before the time; and it appears 
by the party’s receipt of it, that it is for his own ad- 
vantage to receive it then, otherwife he would not do it: 
Yet it is faid, that defendant mut not plead, that the 
plaintiff accepted it in full fatisfaction ; but that he parp 
“it in fall fatisfaction. 5 Rep. 117. Payment of a leffer 
fum in fatisfaétion of a greater, cannot be a fatisfaction 
for the whole, unlefs the payment be before the day: 
Tho’ the gift df an horfe, or robe, &¥c. in fatisfaétion 
may be good. bid. And where damages are uncertain, 


_ alefs thing may be done in fatisfaction of a greater. 4 


- Med. 89, 


Upon felvit ad diem pleaded, it is good evidence to 


‘prove payment at any time after the day, and before 
action brought ; and payment, altho’ after the day, may 


be pleaded to any attion of debt, upon bill, bond or 


judgment, or Scire facias upon a judgment. 2 Lill. Abr. 
287. Statute 4 ÊF 5 Ann. But the’ payment after the 

day, is good by way of difcharge, it will not be fo by 

way of /atisfaction. ‘4. Mod, 250. Payment is no plea to 
` debt on covenant, or an obligation, without acquittance ; 
but if the obligation have a condition, it is otherwife. 

Dyer25, 160. Ifabond, &c. be for payment of money, 
‘and zo day is fet, damages cannot be recovered till a de- 
mand is made. Bridgm. 20. 
_ For payment of rent there are faid to be four times ; 
© 1. A voluntary time, that is not fatisfactory, and yet 
= good to fome purpofe ; as where a leffee pays his rent 
-before the day, this gives feifin of the rent, and enables 
him to whom paid to bring his affife for it. 2. A time 
= voluntary and fatisfactory in fome cafes ; when it is paid 
= the morning of the laft day, and the leffor dies before the 
end of the day, this is a good payment to bind the heir 

or executor, but not the King. 3. The legal, abfolute 
-~ and fatisfaétory time, which is a convenient time before 
the laft inftant of the laft day, and then it muft be paid. 
= 4. Is fatisfaétory, and not voluntary, but coercive, when 
forced and recovered by fuit at law. Co. Litt. 200. 10 
Rep. 127. Plowd. 172. 

Payment of money ‘hall be direéted by him who pays 
it, and not bythe receiver, Ge. 5 Rep. 117. Cro. Eliz. 
= 68, If the payer does not apply the payment, the re- 
ceiver may, but he muft not apply it to an uncertain de- 
mand, as to a debt from a teftator. Strange 1194. In 
the payment of a teftator’s debts by executors, they are 
to pay firt judgments, mortgages, rent due by leafe, &c. 
‘then bonds and bills, &c. 1 Roll. Abr. 927, Vide 
Bond and Rent. 

A bill drawn on 4. to pay money for value received, 
isa good difcharge of a debt, tho’ the bill be not paid, 
= unlefsthe creditor return the bill inconvenient time. Per 
> Hole Ch. J. Show. 155. 

. A, gives B. a bill of exchange on C. in payment of a 
former debt; this is not allowable as evidence on zon af- 

 fumpfit, unlefs paid ; for a bill fhall never go in difcharge 
of a precedent debt, except it be part of the contra that it 
` foould be fo. 1 Salk. 124. 
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When a merchant draws a bill upon a correfpondent, 
who accepts it, this is payment ; for it makes him debtor 
to another perfon, who may bring his action. 10 Med. 
37- 

4 & 5 Ann, cap. 16. feG. 12. enacts, That in debt on 
fingle bill, debt, or /cire facias on judgment, defendant 
may plead payment in bar. In debt on bond, if defend- 
ant before action brought hath paid the principal and in- 
teret due by the condition, tho’ fuch payment was not 
ftriatly made according to the condition, yet it may be pleads 
ed iz bar, and hall be as effectual as if the money had been 
paid at the day and place, according to the condition, and 
had been fo pleaded. Vide Bond, and Rent. 

Peace, (Pax,) In the general fignification is oppofite 

to war or ftrife: But particularly with us it intends a 
quiet behaviour toward the King and his fubjeéts. And 
if any man is in danger from another, and makes oath of 
it before a juftice of peace, he fhall be fecured by good 
bond, which is called binding to the peace.. Lamb. Eiren. 
lib. 2. cap. 2. 77. Cromp. Juft. of Peace, 118. 129. 
And alfo frank-pledge and confervator of the peace. Time 
of peace is when the courts of juftice are open, and the 
judges and minifters of the fame may by law protect men 
from wrong, and adminifter juftice to all. Co. Litt. 
249, 
An authority for keeping the teace comes originally 
from the King, who is the fupreme magiftrate for prefer- 
vation thereof ; tho’ it is faid the King cannot take a re- 
cognizance of the peace, becaufe it is a rule in law that 
no one can take any recognizance, who is not either a juftice 
of record, or by commiffion: Alfo it is certain, that no 
duke, earl, or baron, as Juch, have any greater power to 
keep the peace, than meer private perfons. Lamb, lib. 1. 
ch, 3. Dalt. ch. 1. But the Lord Chancellor, or Lord 
Keeper of the Great Seal, the Lord High Steward, the 
Lord Marfhal, and every juftice of the King’s Bench, 
have as incident to their offices, a gencral authority to keep 
the peace throughout the realm, and to award procefs for 
furety of the peace, and take recognizances for it. 2 Hawk. 
P. C. 32. And every court of record hath power to keep 
the peace within its own precinét: As have likewife 
fheriffs, who are intrufted with the cuftody of the counties, 
confequently have by it an implied power of keeping the 
peace within the fame; and coroners may bind per- 
fons to the peace who make an affray in their prefence ; 
but may not grant procefs of the peace, Sc. Ibid. 

It is faid every man is to be a conftable, to keep the 


peace among others, and juftices of peace are to do the 


fame efpecially ; and no man may break it. 3 Shep. 
Abr. 14, 

Peace fhall be kept, and juftice and right duly admini- 
{tred to all perfons, Stat. 1 R. 2. c. 2, ce, Breakers 
of the peace to be imprifoned, and to find fureties, ec. 


2 Ed. 3. c.6. 34 Ed. 3. c. 1. Other ftatutes enforcing 
the keeping of the peace. 1 R.2.¢,2. 1H. 4.6.1. 
2H. 4. c. 1. 7H. 4. ¢c.1. Recognizances for keeping 


the peace to be certified to the quarter-feffions. 3 H, 7. 
c. 1. The Chancery and King’s Bench, reftrained from 
granting procefs of the peace or behaviour without motion 
and affidavit ; and to give cofts and damages to perfons 
wrongfully vexed by fuch procefs. 21 Fac. 1. c. 8. The 
faid courts reftrained from granting /u,er/edeas unlefs the 
procefs is granted in the manner required by the ftatute. 
Itid. The faid courts to punifh infufficient fureties. 
Ibid. Actions again{t peace-officers made local. 21 Fac. 
1. c. 12. And the general iffue pleadable. 7 Fac. 1. 
C5. 21 Jac. 1. c. 12. See Fuffice of Peace and Good 


Behaviour. 


Peace of God and the Church, (Pax Dei & Ecclefe) 
Was antiently ufed for that ceffation which the King’s 
fubjeéts had from trouble and fuit of law between the 
terms. Tempus dicitur cultui divino adhibitum, eaque ap- 
pellatione omnes dies dominici, fefla & vigiliea cenfentur. 
Spelman. See Vacation. 

Peace of the Ring, (Pax Regis, mentioned in Stat. 
6 R. 2, frat. 1. cap. 13.) Is that peace and fecurity both 
for life and goods, which the King promifeth to all his 


fubjects, 


fubjeéts, or others taken into his prote@tion. And where 
an outlawry is reverfed, a perfon is reftored to the King’s 
peace, called ad pacem redire. Brat. lib. 3. c. 11. 
See Suit of the King’s Peace. This point of policy feems 
to have been borrowed by us from the Feudi/?s, which in 
the fecond book of the Feuds, cap. 53. intitled, De pace 
tenenda, (Fc. Hotoman proveth. Of this Hoveden fetteth 
down many branches Par. pofter. fuorum Annal. in H. 2. 
fol. 144. and 330. There is alfo peace of the church, 
for which fee Sané&uary. There is befides, the peace 
of the. King’s highway, which is the immunity that the 
King’s highway hath to be free from annoyance or mo- 
leftation. The peace of the plough, whereby the plough 
and the plough cattle are fecured from diflrefles. F, N. B. 
90. And fairs have been faid to have their peace; be- 
caufe no man might be troubled in them for any debt 
contracted elfewhere. 

#ecia, A piece or fmall quantity of ground. 
Cum duabus peciis, Sc. dide terre pertinentibus. 
Antiq. 240. 

Pcitozate, A word often met with in old writings. 
Mok authors agree that it is the fame with that garment 
called rationale, which the high prieft in the old law 
wore on his fhoulders, as a fign of perfection. ’Tis 
worn alfo by the high prieft of the new law, as a fign 
of the greateft virtue. Que gratia & ratione pérficitur ; 
for which reafon it is called rationale. ’Tis by fome 
taken to be that part of the pall which covers the breaft 
of the prieft, and from thence called peforale. But all 
agree that it is the richeft part of that garment, embroi- 
dered with gold, and adorned with precious ftones, 
Cowell. Item capa cum pectorale optime brendato cum ro- 
tundis pectoralibus aurifrigiis, Sc. humerali vinzato de fino 
auro brendato, 3 lapidibus infertis, Sc. 

Peitozel, Armour for the breait, a breaft-plate or petrel, 
for a horfe; from the Lat. pegus: it is mentioned in the 
Stat. 14 Car. 2. ¢. 3- 

Peculiar, (Fr. peculier, i. e. private) Is a particular 
parifh or church, that hath jurifdiction within itfelf, and 
power to grant adminiftration or probate of wills, Sc, 
exempt from the ordinary. 

There are royal peculiars, and archbifbops peculiars : 
the King’s chapel is a royal peculiar, exempted from all 
spiritual jurifdiction, and referved to the immediate go- 
vernment of the King; there are alfo fome peculiar ec- 
clefiaftical jurifdictions belonging to the King, which for- 
merly appertained to monalteries and religious houfes. 
Wood's Inf. 504. Itis an ancient privilege of the fee 
of Canterbury, that wherever any manors or advowfons 
belong toit, they forthwith become exempt from the or- 

.dinary, and are reputed peculiars of that fee; not becaufe 
they are under no ordinary, but becaufe they are not 
under the ordinary of the diocefe, &%c, For the jurifdic- 
tion is annexed to the Court of Arches, and the judge 
thereof may originally cite to thefe peculiars of the arch- 
bifhop. Jéid. 

The Court of Peculiars of the archbifhop of Canterbury, 
hath a particular jurifdiction in the city of London, and 
in other diocefes, &%¢. within his province, in all fifty- 
feven peculiars. 4 Init. 338. Stat. 22 & 23 Car. 2. 
‘There are fome peculiars which belong to Deans and Chap- 
ters, or a Prebendary, exempted from the Archdeacon 
only: they are derived from the Bifhop, of ancient com- 
pofition, and may be vifited by the Bifhop in his primary 
or triennial vifitation ; in the mean time an official of the 
Dean and Chapter, or Prebendary, is the judge; and 
from hence the appeal lies to the Bifhop of the diocefe. 
Wood 504. Appeal lieth from other peculiar courts. to 
the King in Chancery. Stat. 25 H. 8. The Dean and 
Chapter of St, Paul’s have a peculiar jurifdiction ; and 
the Dean and Chapter of Salisbury have a large peculiar 
within that diocefe; fo have the Dean and Chapter of 
Litchfield, Ger 2 Nelf. Abr. 1240, 1241. There is 
mention in our books of Peculiars of Archdeacons ; but 
they are not properly Peculiars, only fubordinate jurif- 
digtions ; and a Peculiar is prima facie to be underftood of 

. him who hath a co-ordinate jurifdiction with the Bifhop. 

Hob. 185. Mod. Ca. 308. If an Archdeacon hath a pe- 

culiar authority by commiffion, this fhall not take away 
the authority of the Bifhop; but if he hath authority and 
k 
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jurifdi&tion by prefcription, it is faid it fhall: 
Rep. 357. Where a maù dies inteftate; leavin sin 
feveral Peculiars, it has been held that the Archbithop is 
to grant adminiftration. Sid. go. 5 Med. 239: See 
16 Vin. Abr. tit. Peculiars. See Black. Com. 3 V. 65. 

Pecunia, Properly money, but anciently ufed for 
cattle, and fometimes for other goods as well as money, 
So we find often in Domefday, Paftura ibidem ad pecu- 
niam ville, that is, pafture-ground for the cattle of the 
village. And in Emendat. Willielmi Primi ad Leg. Edw. 
Conf. Intenti fimus etiam ut nulla viva pecunia vendantur, 
aut emantur nifi infra civitates, ÊF hoc ante tres fideles teffes. 
And Leg. Edw. Conf. cap. 10. Qui habuerit 30 denariatot 
vive pecunia. Cowell. 


Pecunia Cepulchealis, (EL. Canuti, 102.) Was mo- 


grave for the good of the deceafed foul. This the Saxons 
called Jta eead, Jaulfcot, and anime Jymbolum. Spel. de 
Concil. Sis Ripe 

peices All punithments of offences were antient- 
ly pecuniary, by mul&, e, See Fine. 

Pecuniary Caufes, Cognizable in the Ecclefiaftical 
courts, are fuch as arife either from the withholding Ec-' 
clefiaftical dues, or the doing or negleéting fome att 
relating to the church, whereby damage accrues to 


he is permitted to inftitute a fuit in the Spiritual Court. 
For the principal of thefe caufes, fee Black. Com. 2}. 
88. 

Pecuniary Legacy, Cannot be taken without confent 
of the executor: for in him all the chattels are vefted ; 
and it is his bufinefs firft to fee whether there is a fufficient 
fund left to pay the debts of the teftator: the rule of 
equity being, that a MAN MUST BE JUST, BEFORE HE 
IS PERMITTED TO BE GENEROUS. And in cafe of a 
deficiency of affets, all the general, or pecuniary legacies, 
muft abate proportionably, in order to pay the debts. 
Black. Com. 2V. 512. 

Pedage, (pedagium) Signifies money given for the paf-- 
fing by foot or horfe thro’ any country. Pedagium @ 
pede dictum eff, quod a tranfeuntibus folvitur, Sc. Caflan. 
de Conf, Burgun. p. 118. Padagia dicuntur que dantir a 
tranfeuntibus in locum conftitutum a principe, Fc. Etcapi- 
ens pedagium, debet dare Jalvum conductum, © territorinme 
ejus tenere fecurum. Spelm. This word is likewife mea- 
tioned by Matt. Parif. anno 1256. And Edw. 3. granted 
to Sir Nele Loring pedagium Sandi Macharii, Sc. Rot 
Pafch. 22 Ed. 3. 

Pedale, A foot cloth, or piece of tapeftry laid on the 


gulph. pag. 41. 

Pedis abfciffo, Cutting off the foot, was a punifhment 
of criminals, inflicted here, inftead of death; as appears 
by the laws of William, called The Conqueror, viz. Inter- 
dicimus ne quis occidatur vel fufpendatur pro aliqua culpa, 
Jed eruantur oculi, ab{cindantur pedes, wel tefticuli, vel 
manus. Leg. Will. 1. cap. 7. So in Ingulphus, p. 856. 
Sub pana perditionis dextri fui pedis. Fleta, lib. 1. ¢. 38. 
Bratton, lib. 3. cap. 32. Monaff. 1 tom. pag. 166, 

edones, Foot-foldiers. Simeon of Durham, Anne 
1085. 

Peotars. See Hawkers. 

Peer, or Pier, (Pera, Fr. pierre, faxum, ged e faxis 
feri Jolebat,) Is a fortrefs made againit the force of the 
fea, or great rivers, for the better fecurity of fhips that 
lie at harbour in any haven. So is the peer of Dover de- 
fcribed in Cam. Britan. 259. 14 Car. 2. cap. 27. 
The haven and peer of Great Yarmouth, mentioned 22 
Car. 2. cap. 2. 

Weerage, A duty or impofition for maintenance of a 
fea peer: Alfo the dignity of the lords or peers of the 
realm. 

Peers, (Pares) Signify in law, thofe who are impa- 
nelled in an inqueft upon a man, for convicting or clearing 
him of any offence; the reafon is, becaufe the cuftom of 
the realm is, to a every man in fuch cafe by his peers or 
equals. Wells i. cap. 6. Mag. Car, ¢. 29. And in 
this fenfe is, in ufe with other nations: for pares funt con- 
voffalli quorum fententia vafallus propter feloniam eff con- 
demnatus, 
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ney anciently paid to the priet at the opening the 


the plaintiff ; towards obtaining a fatisfaction. for which — 


ground to tread on for greater ftate and ceremony. {na — 


Bartilayus de Regno, lib. 4. cap. z. Ef pares _ 
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ak funt qni ab codem domino feudum tenent, Lib, 1. Feudor. 
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mas de la Warre was fummoned 4o parliament by writ, 


- Houfe of Peers. 








gap. 26. Cowell. 
_ And as every one of the nobility being a Lord of Par- 
liament, is a Peer or equal to all the other Lords, tho’ 


of feveral degrees; fo the Commons are Peers to 


one another, altho’ diflinguifhed as Knights, Efquires, 
Gentlemen, &c. 2 Inf. 29. 3 Inf. 31. 

Peers of Fees. The word peer denoted originally 
one of the fame rank; afterwards it was ufed for the 
vailals or tenants of the fame-Lord, who were obliged to 
ferve and attend him in his courts, being equal in func- 
tion: thefe were termed peers of fees, hecaufe holding 
fees of the lord, or becaufe their bufinefs in court was 


- to fit and judge under their lord, of difputes arifing on 


fees: butif there were too many in one lordfhip, the lord 
ufually chofe twelve, who had the title of peers, by way 
of diftinttion, from whence it is faid we derive our com- 
mon juries, and other peers. Cowell. 

Beers of the Realm, (Pares Regni, proceres) Are the 
Nobility of the kingdom, and Lords of Parliament; who 
are divided into Dukes, Marquefies, Earls, Vifcounts, and 
Barons: and the reafon why they are called peers, is that 
notwithfanting a diftinction of dignities in our nobility, 
yet in all publick*actions they are egua/; as in their votes 
of Parliament, and trial of any nobleman. S$. P.C. lib. 


“3. And this appellation feems to be chiefly borrowed 


trom France, from thofe twelve peers that Charlemaine in- 
flituted in that kingdom, (called pares vel patricti Fran- 
cie) but we have applied this name to all our Lords of 


_ Parliament, and have no fet number of peers, for they are 
~ more or lefs at the King’s pleafure, 


_ All nobility and peerage is granted by the crown; and 
created either by writ, or letters patent; the calling up 
a lord by writ is the moft antient way, and gives a fee- 
fimple in a barony, without words of inheritance, yz. 
To him and his heirs; but the King may limit the general 
eftate of inheritance to heirs male, or the heirs of the body : 


and as foon as the perfon called fits in parliament by 


virtue of this writ, his blood is enobled, and he is a peers 
but if he dies before he fits in parliament, he is not, the 
bare direction and delivery of the writ having no effect. 
‘4 Infl. 9.16.. But creation by letters patent is good, and 
makes the peerage fure, altho’ he neyer fit in parliament, 
and his heirs thall inherit the honour purfuant to the 
words of the patent: tho’ the perfons created mutt in this 
cafe have the inheritance limited by apt words; as to him 
and his heirs, or the heirs male of his body, heirs of his 
body, ĉc. otherwife he fhall haye no inheritance, 1 
Inf. 2 Infi. 48. 

The King may create either man or woman noble for 
life only: and peerage may be gained for life, by att of 
law; as if a Duke take a wife, fhe is a Duchefs in Jaw by the 

intermarriage ; fo of a Marquifs, Earl, Be. 1 Inf. 16. 
9 Rep.97. Alfo the dignity of an Earl may defcend to a 
daughter, if there be no fon, who thall be a Countefs ; 
and if there are many daughters, it is faid, the King 


hall difpofe of the dignity to which daughter he pleates. 


1 Inf. 165. Wood's Inf. 42. It has been refolved in the 
Houfe of Peers, that if a perfon is fummoned as a Baron 
to Parliament by writ, and fitting die, leaving two or 
more daughters, who all dying, one of them only leaves 
iffue a fon, fuch iffue has a right to demand a feat in the 
Skin. 441. 

_ Before the time of King Edw. 3. there were but two 


titles of nobility, viz. Earls and Barons: the Barons were 


originally by tenure, afterwards created by writ, and after 
that by patent; but Earls were always created by letters 
patent, Seld. 536. And Hen, 6. created Edmond of Had- 
ham, Earl of Richmond, by patent, and granted him prece- 
dency before all other Earls. Mary I. likewife granted to 
Henry Ratcliff, Earl of Suféx, a privilege by patent beyond 
any other nobleman, wiz. that he might at any time be 
covered in her prefence, like unto the grandees of Spain and 
fome few others of our nobility have had this honour. 


‘The 31 4.8. c. 10. fettles the precedency of the Lords 


or Parliament, and great officers, (c, After whom, the 
Dukes, Marquiffes, Earls, Vifcounts, and Barons, take 


place according to their antienty; but it is declared, that 
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anno 3 Hen. 8. and William his fon, anno 3 Ed. 6. was dif 
abled by attainder to claim any dignity during his life, 
but was aftewards called to parliament by Queen Eliza- 
beth, and fat there as puine Lord, and died ; then Tho- 
mas, the fon of the faid William, petitioned the Queen 
in parliament to be reftored to the place of Temas his 
grandfather; and all the Judges to whom it was referred, 
were of opinion that he should, becaufe bis father’s dif- 
ability was not abfolute by attainder, but only perfonal and 
temporary daring his life; and the acceptance of the new 
dignity by the petitioner fhall not hurt him, {o that when the 
old and new dignity are in one perfon, the old Jhal] be pres 
ferred. 11 Rep. i 

A dignity of Earl, &c, is a title by the Common law; 
and if a patentee be diiturbed of his dignity ; the regular 
courfe is to petition the King, who indorfes it and fends 
it into Chancery. Straundf, Prærog. 72. 22 Edw. 3. 
And where nobility is gained by writ, or patent, without 
defcent, it is sriable hy record; but when it is gained by 
matter of fact, as by marriage, or where deicents. are 
pleaded, nobility is triable per pait. 22 Afif. 24. 4 Salk 
243, A perfon petitioned the Lords in Parliament to be 
tried by his peers ; the Lords difallowed his peerage, and 
difmiffed the petition: and it was held in this cafe, that 
the defendant’s right ftood upon his letters patent, which 
could not be cancelled but by fire facias; and that the 
parliament could not give judgment in a thing which did 
not come in a judicial way before that court, 2 Salk. 5 104 
git. 3 Salk, 243. Where peerage is claimed ratione 
Baronii, as by a Bifbop, he mult plead, that he is uzus pa- 
rium Regni Anglia; but if the claim is ratione nobilitatis, 
he need not plead otherwife than purfuant to his creation, 
4 Inf. 15. 3 Salk. 243. 

There are now no feudal Baronies ; but there are Barons 
by fucceffion, and thofe are the Bifbops, who by virtue of 
antient Baronies. held of the King, (into which the pof- 
feflions of their bifhopricks have been converted) are cal- 
led y writ to parliament, and have place in the Houfe 
of Peers as Lords Spiritual; the temporal poffeffions of 
Bifhops are held by their fervice, to attend in parliament 
when called ; and that is ig the nature of a Barony ; and all 
the Bifhops, it hath been faid, made one of the three 
eftates in parliament; but this is denied, becaufe they 
have feparately from the other Lords no negative vote, 
é%¢c. And tho’ the Bifhops are Lords of Parliament, and 
called by the King’s writ, and have a vote there; they 
fhall not be tried by the Peers, as they do not fit in parlia- 
ment by reafon of their nobility, but of their Baronies which 
they hold in right of the church: they are not of the degree ~ 
of nobility ; their blood is not ennobled, nor their Peerage 
hereditarv ; fo that they are to be tried by the country, 
i, e. by a common jury : and when one of the nobility is to 
be tried by his Peers in parliament, the Spiritual Lords 
muft withdraw, and make their proxies. 1 Inff, 70, 97% 
110, 3 Taf. 30: 4 Infl. 1,2. Some Bifbops have been 
tried by Pecrs of the realm; but it hath been ahen ime 
peached by the Houfe of Commons, as upon fpecial occafions 
many others have been who have not been Peers : and the 
Bifhops may claim all the privileges of the Lords Tem- 
poral; faving they cannot be tried by their Peers, be- 
caufe the Bifhops cannot in like cafes pafs upon the trial 
of any other Peers, they being prohibited by cgnog to be 
judges of life and death, &c. 

When a Lord is newly created, he is introduged inta 
the Houfe of Peers, by two Lords of the fame form in their 
robes, Garter King at Arms going before, and his Lord- 
fhip is to prefent his writ of fummons, €&c, to the Lord 
Chancellor ; which being read, he is conduéted to his 
place: and Lords by defcent, where nobility comes down 
from the anceitor, and is enjoyed by right of blood, are 
introduced with the fame ceremony, the prefenting of the 
writ excepted. Lex Conffitution. 79. | 

A nobleman, whether native or foreigner, who has his 
nobility from a foreign ftate, altho’ the title of dignity be 
given him, (as the higheft and loweft- degrees of nobility 
are univerfally acknowledged) in all our legal proceed- 
ings no notice is taken of his nobility, for he is no Peer : 
and the laws of England prohibit all fubjects to receive any 
hereditary title of honour or dignity, from any foreign 
Prince, withoyt confent of the Sovereign, Ibid. 80, 81. 
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Tho’ dignities of peerage are granted from the crown; fix, Marquifs or Earl five, Vifcount four, Baron three; 
yet they cannot be furrendered to the crown, except it be, in |&c. In many cafes, the proteftation of honour {hall be | 
order to new and greater honours ; nor are they transfer- | fuflicient for a peer; as in trial of peers, they proceed 
rable, unlefs they relate to an office: and notwithftand- | upon their honour, not upon oath; and if a peer is de- 
ing there are inftances of Earldoms being transferred, and |fendant in a court of equity, he fhall put in his anfwer 
wherein one branch of a famizy fat in the Houfe of Peers, | upon his honour; (tho’ formerly it was to be on oath :) 
by virtue of a grant from the other branch, particularly |and in aétion of debt upon account the plaintiff being — 
in the reigns of Hen, 3. and Ed. 2. thefe precedents have |a peer, it fhall fuffice to examine his attorney, and not 
been difallowed; and the Duke of Bedford, who in the |himfelf on oath: but where a peer is to anfwer interro- ` 
reign of King Edw. 4. was degraded for poverty, and want | gatories, or make an affidavit, or to be examined as a — 
of poffeflions to fupport his title, lot not his peerage by | witnefs, he muft be upon his oath. . Bra@. lib. 5. cig. 


furrender, but by the authority of parliament: and as 
dignities may not be furrendered or transferred without 
authority of parliament ; fo ithath been holden, that ho- 
nour and peerage cannot be extinguifhed but by act of par- 
liament, the King and kingdom having an intereit in the 
peerage of every Lord. Lex Conftit..85, 86,87. 

An Earldom confifts in office, for defence of the king- 
dom ; and of rents and poffeflions, &c. and may be in- 
tailed as any other office may, and as it concerns land: 
but the dignity of peerage cannot be transferred by fine, 
becaufe żt is a quality affixed to the blood, and fo merely per- 
fonal, that a fine cannot touch it. 2 Salt. 509. 3 Salk. 


4. ; 

A perfonal honour or dignity may be forfeited, on 
committing treafon, €c: for it is implied by a condition in 
Jaw, that the perfin dignified fhall be lyal; and the office 
of an Earl, ©c. is ad confulendum Regem tempore pacis S 
defendendum tempore belli, therefore he forfeits it when he 
takes counfel or arms againft the King. 7 Rep. 33. 2 
Nelf. Abr. 934. 

All peers of the realm are looked upon as the King’s he- 
reditary counfellors and may be called together by the 
King to impart their advice in all matters of importance 
to the realm, either in time of parliament, or, which 
hath been their principal ufe, when there is no parliament 
in being. Co. Lit. 110. 

Inftances of conventions of the peers, to advife the King, 
have been in former times very frequent, tho’ now fallen 
into difufe, by reafon of the more regular meetings of par- 
liament. Many inftances of this kind of meeting are to 
be found under our antient Kings: tho’ the former me- 
thod of convoking them had been fo long’ left off, that 
when CharlesI. in 1640, iffued out writs under the 
Great Seal to call a great council of all the peers of Eag- 
land to meet and attend his Majefty at York, previous 
to the meeting of the long parliament, the Earl of Cla- 
rendon mentions it as anew invention, not before heard 
of; that is, as he explains himfelf, fo old, that it had 
not been practifed in fome hundreds of years. But, tho’ 
there had not fo long before been an inftance, nor has 
there been any fince, of affembling them in fo folemn a 
manner, yet, in cafes of emergency, our Princes have 
at feveral times thought proper to call for and confult 
as many of the nobility as could eafily be got together ; 
as was particularly the cafe with King James the Second, 
after the landing of the Prince of Orange; and with the 
Prince of Orange himfelf, before he called that conven- 
tion parliament, which afterwards called him to the 
throne. 

Befides this general meeting, it is ufually looked upon 
to be the Ricut of each particular peer of the realm, 
to demand an audience of the King, and to lay before him, 
with decency and refpeét, fuch matters as he fhall judge 
of importance to the publick. And therefore, in the 
reign of Edward II. it was made an article of impeach- 
mentin parliament again{t the two Hugh Spencers, (father 
and fon) for which they were banifhed the kingdom, 
s< that they by their evi] covin WOULD NOT SUFFER 
THE GREAT MEN OF THE REALM, THEKiING’s GOOD 
COUNSELLORS, TO SPEAK WITH THE KING, or TQ 
COME NEAR HIM; but only in the prefence and 
hearing of the faid Hugh the father and “ugh the fon, 
or one of them, and at their will, and according to 
fuch things as pleafed them.” 4 Inf, 53. See Black. 
Com. 2V. 227; 85 9. 

As to the privileges belonging to the peerage, they are 
yery great. At Common law, it was lawful for any peer 
to retain as many chaplains as he would; but by Star. 
21 Hen. 8. their number is imited, wiz. a Duke to have 


a“ 


9 Rep. 49. 3 Inf. 29. W. Jones 152. 2 Salk. 512. 
A Jubpæna fhall not be awarded againit a peer out of the 
Chancery, in a caufe; but a letter from,the Lord Chan- 
cellor, or Lord Keeper, in lieu thereof. In any trial 
where a peer is plaintiff or defendant, there muft be two 
or more Knights on the jury. 2 Mod. 182. Tho’ itis 


faid, if a Knight is returned on a jury where a nobleman 


is concerned, it is not material whether he appear and 
give his verdi& or not, 1 Mod.226. A peer may not be 
impanelled upon any inquefts, tho’ the caufe hath re- 


lation to two peers; and if a peer be return’d on a jury, 


a fpecial writ fhall iffue for his difcharge from fervice. 
No peer can be aflefled towards the militia, but by an 
affefiment made by fix or more peers; and the Houfes of 
peers {hall not be fearched for conventicles, but by war- 
rant under the fign manual, or in the prefence of the 
Lord Lieutenant, or one Deputy Lieutenant, and two | 
juftices of the peace. 13 & 14 Gar. 2. and 22 Car. 2. 

A peer of the realm being fent for by the King, in 
coming and returning may kill a deer or two in a foreft 
thro’ which he paffes ; being done by the view of the fo- 
refter, or on blowing a horn, if the foreiter be ab- 
fent, that he may not feem to take the King’s venifon by 
ftealth See Black. Com. 1 V. 168. and g H. 3. 

The peers have a right to be attended, and conftantly 
are, by the judges, and fuch of the Barons of the Exche- 
quer as are of the degree of the coif, or have been made, 
Serjeants at Law ; as likewife by the Matters of the court 
of Chancery ; for their advice in point of law, and for the 
greater dignity of their proceedings. ‘The Secretaries of 
State, the Attorney and Solicitor General, and the ret of 
the King’s learned Council being Serjeants, were alfo 
ufed to attend the Houfe of Peers, and have to this day 
their regular writs of fummons iffued out at the beginning 
of every parliament; but, as many of them have of late 
years been members of the Houfe of Commons, their 
attendance is fallen into difufe. 

Every peer, by licence obtained from the King, may 
make another Lord of Parliament his proxy, to vote for 
him in his abfence. 

Each peer has alfo a right, by leave of the Houfe, 
when a vote paffes contrary to his fentiments, to enter 
his diffent on the Journals of the Houfe, with the reafons 


| for fuch diffent; which is ufually ftiled his prote/f. 


All bills likewife, that may in their confequences any 
way affect the rights of the peerage, are by the cuitom of 


| parliament to have their firf rife and beginning in the 
| Houfe of Peers, and to fuffer no changes or amendments 


in the Houfe of Commons, See Black. Com. 1 V. 168. 
If any perfon fhall divulge falfe tales of any of the Lords 





of Parliament by which diffenfion may happen, or any 
flander arife, the offender fhall be imprifoned, &¢. Stat. 
Wefim. 1. C+ 34. $ 

A nobleman menacing another perfon, whereby fuch 
other perfon fears his life is in danger, no writ of /uppli- 
cavit fhall ifue, but a /uésena; and when the Lord ap- 
pears, inftead of furety, he fhall only promife to keep the 
peace. 35 H.6, No capias or outlawry can be fued out 


jagainkt peers of the realm, in civil cafes; and no effoign 


| lies againft them. 9 Rep. 49. 

The perfon of a peers as well @ut, as in parliament- 
time, is privileged from all arrefts; unlefs for treafon, — 
felony, or breach of the peace, &c. Peers are not to be 
arrefied upon mean procefs, or on execution for debt or 
trefpafs, becaufe they are prefumed not only to attend the 
King and the publick affairs, but the law doth intend that 
they have fufficient lands wherein they may be diffrained: — 
but they may be arreited or apprehended in criminal cafes. 
6 Rep. 52,53. And tho’ a peer may not be one 
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upon a profecution after a diffolution and prorogation of 
B liament, or adjournment for above the fpace of fourteen 
ays, when he refufes to appear and anfwer. 12 W. 3. 
ee the 11 Geo. 2. c. 24. And of late years, on non-ap- 
arance, €%c, the coaches and horfes of feveral peers of 
this kingdom, have out of the time of privilege been di- 
ftrained, and cattle feized upon their lands, to compel 
‘them to appear; but the privilege of a peer is fo great in 
= Yrefpeét of his perfon, that the King may not reftrain him 
= of his liberty, without order of the Houfe of Lords, ex- 
cept it be in cafes of treafon; ĉc. A memorable cafe 
_ wherein was that of the Earl of Arundel imprifoned by the 
King in the reign of King Charles I. Every Lord of Par- 
 liament is allowed his clergy in all cafes, where others 
are excluded by the Stat. 1 Ed. 6. c. 12. except wilful 
Spal and cannot be denied clergy for any other fe- 
lony wherein it was grantable at Common law, if it be 
= not ouited by fome ftatute made fince the firt of King 
Ea 6., $.P.C. 130 Lord Morley, who was ‘tried 
_ by his peers for murder, and found guilty of manflaughter, 
= was diicharged wichout clergy. Sid, 277. 2 Nel. Abr. 
1181. 

Peers of the realm are to be tried by their peers in par- 
liament. Magna CGbarta, c. 29. and 15 Ed. 3. c. 2. 
But noblemen who are not Lords of parliament, {hall nct 
be permitted to have this trial. 2 Inf. 50. A peer fhall 
be tried by his peers on indi¢tment for treafon,; murder or 
felony ; tho’ in appeal of felony, he fhail be tried by 
freeholders: and indictments of peers for treafon or fe- 
lony, are to be found by frecholaers of the county, and 
then they plead before the Lord High Steward, Ge. 1 
Inf, 156. 3 Infl. 28. 


1. Of the privilege of peers ; and proceedings at law and 
in equity againf? them, 


ag 2. Inwhat cafes peers are to be fworn; and for what 

degraded. 

: 3. Of the trial of peers, and the order and procefs of 
GHEE 


1. Of the privilege of peers; and proceedings at law and 
in equity againf? them. 


ik 
i Peers are created for two reafons ; 
: 

n 

jy 


1. Ad confulendum. 
2. Ad defendendum regem: 


a 
s 
For which reafons the law gives them certain great and 
high privileges, fuch as freedom from arrefts, @c. even 
when no parliament is fitting ; becaufe the law intends, 
that they are always aflifting the King with their connfel 
for the commonwealth; or keeping the realm in fafety 
by their prowefs and valour, Black. Com. 1 V. 227. 
A bill of Middlejex was iffued out of B, R by an at- 
torney of the court, againft the Countefs of H. which 
was difcharged by /uper/edeas without pleading; becaufe 
it appeared by the record, that fhe was a peerefs, and the 
attorney was committed for fuing out the procefs. Vent. 
298 
"Widows of peers are to have the privilege of peers not 
to be arrefled; but as to privilege of parliament, it was 
determined both ways in 1676... See 2 Chan, Cafes 224. 
In ejectment a f{pecial verdiét was found on a trial at 
‘bar, and judgment for defendant, and cofts taxed; and 
after affidavit of the demand of cofts, a motion was 
made for an attachment againtt the Dutchefs, (the Duke 
being dead) fhe being one of the leffors, for non-payment 
of cofts; and it was alledged, that if the court did not 
grant it, the defendant would be remedilefs; for tho’ in 
other cafes a diffringas iffues againft peers, yet in this cafe 
no procefs can go but an attachment. The court re- 
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= fufed to grant an attachment againi the perfon of the 

| Dutchels, but ordered ber to hew caufe why an attachment, 

_ ās to er goods and chattels, fhould not be iffued ; which 
tule was afterwards made abfolure. 
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body ; yet his eftate may be fequeftred for debt, Fe. | 3 Taf. 129. cap. 56. z Hawk. PI. C. 205. cap. 24! 


tage 

If a bill in Chancery be exhibited againft a peer, the 
courfe is firft for the Lord Keeper to write a letter to him ; 
and if he doth not anfwer, then a /ubpena; then an order 
to fhew caufe why a fequeitration fhould not go; and if ke 
ftill ftands out, then a fequeftration. Becaufe there can be 
no proce/s of contempt againft his perfon. 2 Vent. 342% 

It is faid, if a truftee be made defendant in Canc’ he 
fhall not have privilege, tho’ he be a member of parlia- 
ment. Qyere. Cur/. Canc, 499. cap. 18. 

Diftringas is the firt procefs againit a peer on an in- 
formation for an intrufion on the King’s lands, or for a 
converfion of the King’s goods. 2 Hawk. Pl. C. 284. 
cap. 27. fe. 12. cites Co, Ent. 387. 

Now by a new att, faid to be planned and procured by 
Lord Mansfield, viz. 10 Geo. 3. c. 50. Suits may be pro- 
fecuted againit peers, and members of the Houfe of Com- 
mons and their fervants, Jc. DURING TIME OF PRIVI» 
LEGE, but the perfons of members of the Houfe of Com- 
mons not to be arreited or imprifoned. Ifues returned on 
writs of diffringas may be fold, and the cofts of applying, 
ec. for and relative to thofe writs, paid to plaintif, 
Vide the att. 


2. In what cafes peers are to be favorn; and for what 
degraded. 


In the pleas of parliament, 18 Ed: 1. between the Earl 
of Glouceffer and Earl of Hereford, on long debate whether 
John de Hafling, a baron, ought to be fworn, becaufe he 
was a peer of the realm, it was refolved; that be ought tó 
lay his-hand on the book, The like was refolved, 10 Car. in 
B, R. by the court where the Lord Dor/et’s teftimony was 
requifite. See D. 314. b. marg. pl. 98. 

A bill was againit a peerefs to difcover deeds, fhe an+ 
{wers on her honour and confefles deeds. She fhall pro- 
duce them only upon her honour, and not on oath. 
CA. Prec. 92. 

Where a peer is to anfwer a bill, his anfwer put in 
on his honour is fuflicient ; but where a peer is to anfwer 
interrogatories, to make an affidavit, or be.examined as a 
witnels, he m4? be on his cath ; per Harcourt Lord Keeper. 
2 Salk. 513, 

George Nevil, Duke of Bedford, was degraded by a& 
of parliament, 16 June 17 Ed. 4. reciting that as 
the faid George hath not, nor may have any livelihood 
to fupport his name, efate and dignity; or any name of 
eftate; and often when a lord is called to high éftate, and 
hath not convenient livelihood to fupport the dignity, it 
induceth great poverty, and often caufeth great extortion; 
embracery and maintenance. Wherefore the King by ad- 
vice of his Lords and commons ordaineth, eltablifheth and 
enacteth, That from henceforth the fame creation and 
making of the faid Duke, and all the names of dignity 
given to the faid George, or to Fohn Nevil his father, be 
from henceforth void and of none effet, &c, 

In which act thefe things are to be obferved: Firft, That 
altho’ the Duke had not any poffeflions to fupport his 
dignity ; yet bis dignity cannct bè taken from him withcut 
an a& of parliament. Secondly, The inconveniencies 
appear, where a great ftate and dignity is, and no live- 
lihood to maintain it. Thirdly, It isa good reafon to 
take away fuch dignity by aét of parliament, therefore the 
faid a&t of the 28 H. 8. thall be expounded, according to 
the general words of the writ, to take away {uch incon- 
venience. 12 Rep» 106, 107; 


3- Of the trial of peers, and the order and proce of 
trial. 


All the barons of parliament fhall be tried for treafon, 
felony, mifprifion, or as acceflary, at the fuit of the King 
by their peers. By Magna Charta 9 H. 3. 39. Non Juper 
eum ibimus, Fc. NISI PER LEGALE JUDICIUM Pa- 
RIUM sUORUM. 2 Inji. 49. 9 Co. 30. bi. Sta. 152, 
153. So all the nobility, who are peers of parliament, 


| Apter, or lord of parliament, cannot be an approver ; | So by the Common law, which is now affirmed by the 
for ig is again} Magna Qharta for him go pray a coroner, | 


flat, 
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fat. 20 H. 6. cap. g. All dutcheffes, counteffes and b 


ronefles, who are noble by defcent, creation or marriage. 


white rod delivered him by the Ufher, which being re- 
turn’d proclamation is made, and command given for cer- _ 
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z Inf. 50. And marchioneffes and vifcounteffes, Fc. 

tho’ not named by the ftat. 20 H. 6. 9. 2 Inf. 50. | tifying of indi€tments, &c. and the Lieutenant of the 

So the queen confort, or, dowager. 2 Inf. 50. Anda | Tower to return his writ, and bring the prifoner to the — 

peer cannot waive the trial by his peers: Kel 56. in| bar; after this, the ferjeant at arms returns his precept 
with the names of the peers fummoned, and they are called r 


iTr. 265. 2 Ruf., 94. 


marg. 621. 


But nobles who are not barons of parliament, fhall not 
be tried by the peers of parliament. By the Common law, 
FEC 
Nor a woman, noble by 
marrjage, who has loft her dignity by fubfequent mar- 


confirmed by parliament, 4 Ed. 3. 2 Inf. 50. 


15, 16. Calvin. 3 Inft. 30. 


Nora 


riage under the degree of nobility. 2 Inf. ço. 


archbifhop or bifhop; for they are not peers inheritable. 
4 Seld. 


For they make proxies 
So a 
baron of parliament fhall not be tried by his peers in an 
2 Inf. 49. 9 


Sheld. J. P. If he be not accufed in parliament. 
3 Uole-2. p. 1541. 3 Laff. 30. 

after plea, and withdraw themfélves. 3 Int. 31. 
appeal, which is the fuit of the party. 
Go. 30. b. Sta. P: C. 152. a. 10 £4. 4.6.6 3 ef 


30. 

By ftat. 7 W. 3. cap. 3. f. 11. it is enacted, That up- 
on the trial of any peers or peereffes, all the peers who 
have a right to fit and vote in parliament, fhall be duly 
fummoned zo days at leat before the trial, and every peer 
fo fammoned and appearing fhall vote in the trial, firk 
taking the oaths of allegiance and fupremacy required by 
1W.& M. f1. c. 8. and fubfcribing and repeating 


the Telt enjoined by 30 Car. 2. 

Not to extend to impeachments or other proceedings in 
parliament. Nor to the treafons of counterfeiting the 
coin, the Great feal, Privy feal, Sign manual or Privy 
fignet. 

By the 6 Aun. cap. 23. fa 12. Peers fhall be indi&ed in 
Scotland as in England. 

If apeer be impleaded by a commoner, yet fuch caufe 
fhall not be tried by peers, but 4y æ jury of the country ; 
for tho’ the peers are the proper pares to a lord of par- 
liament in capital matters, where the life and nobility of 
a peer is concerned ; yet iz matter of property, the trial of 

Sad is not by them, but by the inhabitants of thofe coun- 
ties where the facts arife, fince fuch peers living thro’ the 
whole kingdom could not be generally cognizant of facts 
arifing in feveral counties, as the inhabitants themfelves 
where they are done; but this want of having noblemen 
for their jury was compenfated as muchas poffible, by re- 
turning perfons of the beft quality ; therefore a knight is 
neceffary to be fummoned in any caufe where a peer is party. 
G. Hitt. C. B: 78, 79. 

' It has been adjudged, that if a peer on arraignment be- 
fore the lords, refufe to put himfelf on his peers, he fhall 
be dealt with as one who itands mute ; foritis as much the 
law of the land, that a peer be tried by his peers, as a 
commoner: by commoners; yet if one who has a titie 
to peerage, be indiéted and arraigned as a commoner, 
and plead Not guilty, and put himfeif upon his country, 
it hath been adjudged, that he cannot afterwards fuggett 
that he is a peer, and pray trial by his peers. 2 Hawk. 
PIC, 425. 

The order and proces of this trial, 

On the trials of peers in criminal matters, all the peers 
who have a right to fit and vote in parliament are to 
be duly fummoned twenty days at leaft before the trial, 
to appear and vote at the fame; every fuch peer firt ta- 
king the oaths required by the1 W. & M. f: 1. c. 8. 
The peer being indicted for the treafon or felony, before 
commiflioners of oyer and terminer, or in the King’s Bench, 
if the treafon, &c. be committed in the county of Mid- 
dlefex ; then the King by commiffion under the Great Seal, 
conftitutes fome peer (generally the Lord Chancellor) Lord 
High Steward, who is judge in thefe cafes ; and the com- 
miflion commands the peers of the realm to be attendant on 
him, alfo the Lieutenant of the Zoqer, with the prifoner, 
Efe. A certiorari is awarded out of Chancery, to remove 
the indi&tment before the Lord High Steward: and another 
writ iffues for*bringing the prifoner; and the Lord High 
Steward makes his precepts for that purpdfe, afligning a 
day and place, as in Weffminffer-Hall inclofed with fcaf- 
folds, ce. and for fummoning the peers, which are to be 
twelve and above at leaf prefent: At the day, the Lord 
High Steward takes place under a cloth of ftate ; his gom- 


over, and anfwering to their names are recorded, whea 
they take their places: the ceremony thus adjufted, the 
High Steward declares to the prifoner at the bar, the 
caufe of their affembly, affures him of juftice, and ém- 
courages him to anfwer without fear; then the clerk ofthe 
crown reads the indictment, and arraigns the prifoner, 
and the High Steward gives his charge to the peers; this 
being over, the King’s counfel produce their evidence for 
the King; and if the prifoner hath ANY MATTER OF LAW 
| to plead, he sHALL be affigned counfel; but if he pleads — 
Not guilty, and has nothing farther, he fhal! be allowed 
no counfel ; for the court are infiead of it; after evidence 
given for the King, and the prifoner’s anfwer heard, the 
_prifoner is withdrawn from the bar, and the Lords who 
are triers go to fome place to. confider of their evidence: but 
the Lords can admit nq evidence, but in the hearing of the pria 
Joner; they cannot have conference with the judges, or de- 
mand it, (who attend on the Lord High Steward, and are not 
to deliver their opinions before hand) but én the prifoner’s 
hearing; nor can they fend for the opinion of the judges, _ 
or demand it, but #2 open court; and the Lord Steward — 
cannot colleét the evidence, or confer with the Lords, but — 
in the prefence of the prifoner; whois at firt to require 
jultice of the Lords, and that no queftion or conference be 
had, but in his prefence: Nothing is done in the abjence of 
the prifoner, until the Lords come to agree on their were 
di@ ; and then they are to be together as juries until they 
are agreed, when they come again into court and take 
their places; and the Lord High Steward, publickly in 
open court, demands of the Lords, beginning with the pæ- 
ijae Lord, whether the prifoner, calling him by his name, 
be guilty of the treafon, ©¢, whereof he is arraigned, who 
all give in their verdict, and he being found guilty by ama~ 
jority of votes more than twelve, is brought to the bar again, 
and the Lord Steward acquainting the prifoner with the 
verdi& of his peers, pafles fentence and judgment ac- 
cordingly : After which, an Q Yes is made for diffolving 
the commigion, and the white rod is broken by the Lord 
High Steward; whereupon this grand affembly, breaks 
up, which is efteemed the moft folemn and auguft court 
of juftice upon earth. 2 Hawk. P. C. 421, 422, Se. 
See Black. Com. 4 V. 256-7, 342. Chr 
The Lord High Steward gives no vote himfelfon a 
trial by commiffion; but only on a trial by the Houle of 
Peers, while the parliament is fitting : Where a Peer is 
tried by the Houfe of Lords zx full parliament, the houfe 
may be adjourned as often as there is occafion, and thẹ — 
evidence taken by parcels; and it hath been adjudg’d, 
that where the trial is by commiflion, the Lord Steward, 
after a verdict given, may take time to advife upon it, — 
and Ais office coutinues till he gives judgment. But the © 
triers may not feparate upon a trial by commiflion, after — 
evidence given for the King; and it hath been refolved, 
that the peers in fuch cafe muft continue together, till they 
agree, to give a verdict. State Trials, Vol. 2.702. Vol, 
3.657. 2 Hawk. 425. } 
It is faida writ of error lies in the King’s Bench of 
an attainder of a peer before the Lord High Steward. 
2 Hawk. P,C. 462. If a peer be attainted of treafon or 
felony, he may be brought before the court of B. R, 
and demanded, what he has to fay why execution fhould 
not be awarded againfthim? And if he plead any matter 
to fuch demand, his plea fhall be heard, and execution — 
ordered by the court, upon its being adjudg’d againit 
him. 1H. 7. 22.p115. Bro. Coro.129. Fitz, Coro. 
49. Likewife the court of King’s Bench may allow — 
a pardon pleaded by a peer to an indiétment in that — 
court. But that court cannot receive his plea of Not — 
guilty, &. but only the Lord Steward on arraignment — 
before the Lords. 2 Inf. 49. ‘i 
The fentence againft a peer for treafon, is the fameas 
againit a common fabject; tho’ the King forgives all 
but beheading, which is a part of the Judgment: for — 


other capital crimes, beheading is alfo the general pu- 
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 nifhment of a peer; but 33 H. 8. the Lord Dacres was at- 
tainted of murder, and had judgment to be hanged; 
and anno 3 & 4 P. & M, the Lord Stourton being at- 
tainted of murder, had judgment againit him to be 
hanged, which fentences were executed. 
If execution be not done; the Lord Steward may by 
_ precept command it to be done according to the judgment. 
agent at. 
? ie by be is very ancient: In the reign of Will. 1. 
_ the Earl of Hereford for confpiring to receive the Danes 
~ into England, and depofe the conqueror, was tried by his 
peers, and found guilty of treafon, per judicium parium 
 fuorum. 2Inft.50. The Duke of Suffolk, 28 H. 6. be- 
ing accufed of high treafon by the Commons, put him- 
= elf upon the King’s grace, and not upon his peers, 
and the King alone adjudg’d him to banifhment; but he 
= fent for the Lord Chancellor, and the Lords who were in 
town, to his palace at We/tminffer, and alfo the Duke, and 
commanded him to quit the kingdom in their prefence: 
The Lords neverthelefs entered a proteft to fave the 
privilege of their peerage; and this was deemed no le- 
oe banifoment, for the King’s judging in that manner 






by her fubfequent marriage fhall not lofe her dignity, 2 
Inf. 50. Yet if a woman, noble by defcent, mar- 
ries to an inferior degree of nobility, as, if the daughter of 
a duke marries a baron, fhe fhall have precedence only 
as a baronefs, Ow. 82. 

A countefs or baronefs may not be arrefted for debt 
or trefpafs; for tho’ in refpect of their fex, they cannot 
fit in parliament, yet they are peers of the realm, and 
fhall be tried by their peers, &c. But a capias being 
awarded againtt the Counte/s of Rutland, it was held that 
fhe might be taken by the fheriff; becaufe he ought not to 
difpute the authority of the court from whence the writ ij- 
Jued, but muft execute it, for be is bound by oath fo to do; 
and altho’ by the writ itfelf it appeared, that the party 
was a countef:, againft whom a capias would not gene- 
rally lie, for that in fome cafes it may lie, as for a con- 
tempt, &-. therefore the fheriff ought not to examine 
the judicial acts of the court. 6 Rep. 52. 

By 20 Hen. 6. cap. 9. a duchefs, countefs, or baronef-, 
married or fole, ihall be put to anfwer, and judged 
upon indictments of treafon and felony, before fuch 
judges and peers as the peers of the realm fhall be : And it 
hath been agreed, that a Queen Confort, and Queen 
Dowager, whether fhe continue fole after the King’s 
death, or take a fecond hufband, and he be a peer or 
commoner ; and alfo all peerefées by birth, whether fole 
or married to peers or commoners ; and all marchioneffes 
and vifcountefles are intitled to a trial by the peers, tho? 
not exprefly mentioned in the a. 2 Inf. ço. Cromp, 
FJurifd. 33. 2 Hawk. P.C. 423. See Black. Com, 1¥, 
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= wasno judgment; he was extrajudicially bid to abfent 
= himfelf out of the realm, and in doing it he was taken 
onthe fea and flain. The cafe of the Lord Cromevell, in 
_ the reign of K. H. 8. was very extraordinary; this Lord 
was attainted in parliament, and condemned and execut- 
ed for high treafon, without being allowed to make any 
defence: And feveral great perfons during this reign were 
- brought to trial before Lords Commiffieners. Anno 32 Car. 
2. the Lord Stafford was tried for treafon ; and after evi- 
_ dence given for the King, and the prifoner had made his 
objections to the King’s evidence, he infifted upon feveral 
points of law, wig, That no overt-a& was alledzed in his 
impeachment ; that they were not competent witneffes who 
= fwore againft him, but that they fwore for money; and 
whether a man could be condemned for treafon by one awit- 
neji, there not being two witnefles to any one point, &e. 
= But the points infifted upon being over-ruled, he was 
found Guilty by a majority of twenty-four votes; and 
executed on Tower-Hill. See more of Peers under Baron, 
— Defeent of Dignities, Lords, &c, 

= eercfs. As we have noblemen, fo we have noble 
= women, and thefe may be by 











A duchefs, marchionefs, countefs, or baronefs, may 
retain two chaplains, by 21 Hen. 8. cap. 13. But it is 
faid that a baronefs, &¢. may not retain chaplains 
during coverture, Wood's Inf. 44, 4 Rep. 89. Vide 
Chaplain. ! 

Deine fozt @ dure, fee Paine fort & dure. 

Pela, A peel, pile or fort; and the citadel or caftle 
in the J/e of Man was granted to Sir Jobn Stanley by this 
name. Pat. 7 H. 4. m. 18, : 

eles, [Mues arifing from, or out of a thing, Fiteh, 
Juft. 205. 

Pelfe and Pelfre, (Pelfra.) In time of war, the Barl 
Marfoal is to have of preys and booties, all the gelded 
bealts, except hogs, &c. which is called pelfre. Old 
MS. And we read, that Tho. Venables arm. clamat quod 
fi aligquis tenent. five refident. infra dominium five mane- 
rium de Kinderton feloniam fecerit, F corpus ejus fer 
ipfum Thomam fuper fa@um illud captum, © convid. 
fucrit, habere pelfram, viz. Omnia bona & catalla hu- 
jufmodi feifire, Sc. Plac. in Itin. apud Ceftr. 14 Hen 7, 

P®ellage, The cuftom or duty paid for {kins of leather, 
Rot, Parl. 11 H. 4. 

Dellicia, A pilch, Tunica vel indumentum pelliceum ; 
hinc fuper jelliceum, a fur-pilch, or fur-plice. Spelman. 

Pelliparius, (Pat. 15 Ed. 3. pag, 2.m. 45) A lea- 
therfeller or fkinner. 

Petlota, (Fr. Pele) The ball of the foot. See 4 Juf. 
308, 

WDelt-Wwool, Is the wool pulled off the fkin, or pelt of 
dead fheep. 8H.6. cap. 22. 

Pen, A word ufed by the Britains for a high mountain, 
and alfo by the ancient Gauls; from whence thofe high 
hills, which divide France from Italy, are called the Ap 
penines, Camd. Britan. 

Penal Laws, Areof three kinds, viz. Pana pe-unia- 
ria, pæna corporalis, and pæna exilii. Cro. Jac. 415. 
And penal ftatutes are made on various occafions, to pu- 
nifh and deter offenders; and they ought to be conftrued 
ftri&ly, and not extended by equity; but the words 
may be interpreted beneficially, according to the intent 
of the legiflators. 1 Inf. 54, 268. Where a thing is 
prohibited by ftatute under a penalty, if the penalty, or part 
of it be not given to him who will fue for the fame ; it goes 
and belongs to the King. Raf. Entr, 433. 2 Hawk, 
265. But the King cannot grant to any perfon, any pee 
nalty or forfeiture, &c. due by any ftatute, before judg.’ 
ment thereupon had; tho’ after plea pleaded, juftices of 
affife, &%c. having power to hear and determine offences 
done againft any penal ftatute, may compound the penaja 

SL ; ties 


a Creation, Defcent, or Marriage. 


And firt, Hen. 8. made Anne Bullen, Marchionefs of 
= Pembroke: James 1. created Lady Compton, wife to Sir 
= Tho. Compton, Countefs of Buckingham in the life-time of 
her hufband, without any addition of honour to him ; 
and alfo made Lady Finch Vifcountefs of Maidffone, and 
afterwards Countefs of Winchelfea, to her and the heirs of 
her body, Geo. 1. made Lady Schulingburgh, Duchets of 
R Kendal. A woman noble by creation or defcent marrying 
i. one under the degree of nobility, ftill remaineth noble; 
= butif the be noble by marriage only, fhe lofeth her dig- 
nity if fhe afterwards marry a Commoner ; tho’ notif the 
= fecond hufband is noble, and inferior in dignity to the 
= firt. And by the courtefy of England, women noble by 
marriage always retain their nobility. 1 Init. 16, 50. 
= 6 Rep. 53. If any Englifh woman, takes to hutband a 
ve French nobleman, fhe thall not bear the title of dignity ; 
= andif a German woman, &c, marry a nobleman of Eng- 
1 land, unlefs fhe be made denizen, fhe cannot claim the title 
4 of her hufband, no more than her dower, &¢. Lex Con/fi- 
tution 80. 
Ifa duke, marquis, earl, &c. marries, the wife fhall 
be noble for her life, And if a woman marries a duke, 
= who dies, and afterwards fhe marries a baron ; yet fhe 
= gontinuesa dutchefs, Co. Lit. 16.6. 2 Inf. so. If a 
ia duke, earl, &c. who has the dignity in fee, has not a 
fon, but feveral daughters; the King may confer the 
dignity on him who marries any of the daughters, as he 
 pleafes. 12 Co. 111. Butif a woman, noble by mar- 
riage, afterwards takes a hufband under the degree of no- 
bility, he fhall lofe her nobility. Co. Lit. 16. 8 2 
Inf. 50. Dyer 79, 6. Ow. 81. Otherwife if a woman, 
Kt noble by deicent, takes a hufband not noble. Co. Lit. 
= 16,6. 2Inft, 50. per Brook, Ow. 82. Or if a Queen 
_ Dowager takes a hufband, noble or not noble; for fpe 
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ties with the defendant, by virtue of the King’s warrant 
or Privy Seal. Stat. 21 Fac. 1. c. 

There are penalties ordained by feveral penal acts of par- 
liament, to be recoveredin any court of record ; but this 
is to be underitood only of the courts at Weftninfter, and 
not of the courts of record of inferior corporations. Fens. 
Cent. 228. The fpiritual court may hold plea of a thing 
forbidden by ftatute upon a penalty ; but they may not pro- 
ceed on the penalty. 2 Lev, 222. See Information, and 
Black. Com. 1 V. 88. 4V. 422. 

Penalty of Wounds, &c. If a man brings an acion 
of debt upon a bond for performance of covenants, the 
plaintiff fhali recover the awhole penalty of his bond; be- 
caufe in debt, the judgment muff be according 10 the de- 
mand, and the demand is to be for the whole penalty; 
but on defendant’s bringing a bill in equity, and praying 


an injunction to the fuit at Common law, the court of 


equity ufually grants it till the hearing of the caufe; and 
upon hearing caufe, they will continue the injunction far- 
ther, and order a trial at law on a quantum damnificatus, 
for the jury to find what damage the plaintiff received by 
reafon of the breach of covenant, &%¢. And they farther 
order, that after fuch verdict given at Common law, both 
parties fhall refort back for the decree of that court: fo 
that here muft be feveral actions and fuits at law and equi- 
ty ; whereas a bare adion of covenant, without fuing for 
the penalty of the bond, will make an end of the bufinefs in 
Jefs time, and for a much lefs charge, 2 Lill. Abr. 
288, 289. 

A perfon being intitled to the penalty by law, a court 
of equity will not relieve againft it, without paying prin- 
cipal, intereft and cofts; and where a penalty is recovered 
at law and paid, Chancery may decree the party to re- 
fund all, except the principal and intereft, fr. Chan. 
Rep 437. This court will not generally carry the debt, 
beyond the penalty of a bond: Yet where a plaintiff came 
to be relieved againit fuch penalty, tho’ it was decreed, it 
was on the payment of the principal money, intereft, and 
cofts ; and notwithftanding they exceeded the penaliy st this 
was affirmed. 1 Vern. 350. Abr. Caf. Eq. 92. See 16 
Vin, Abr. tit. Penalty, and Black. Com. 3 V. 435. 

Penance, Is an ecclefiattical punifhment, which affeéts 
the body of the penitent ; by which e is obliged to give 
a publick fatisfaction to the church, for the icandal he 
hath given by his evil example, So inthe primitive 
times, they were to give teftimonies of their reformation, 
before they were re-admitted to partake of the myiteries 
of the church. In the cafe of inceft, or incontinency, 
the finner is ufually injoined to doa publick penance in 
the cathedral, or parifh church, or publick market, bare- 
legged and bareheaded in a white foeet, and to make an 
open confeflion of his crime in a prefcribed form of 
words ; which is augmented or moderated according to 
the quality of the fault, and the difcretion of the judge. 

So in fmaller faults, a publick fatisfaction or penance, 
as the judge fhall decree, is to be made before the mini- 
fter, churchwardens, or fome of the parifhioners, ref, et 
being had to the quality of the offence, asin the cafe ot de- 
famation, or laying violent hands on a minifter, or the 
like. God. Append. 18. Wood's Inf. 507. Penance may 
be changed into a fum of money, to be applied to pious 
ufes called commuting. 3 Int. 150. 4 Inf. 336. Sce 
Prohibition, and Black. Com. 4 V. 105, 217, 272, 361. 

Penance, At Common law, where a perfon ftands mute. 
See Paine Fort & Dure. 
baDencrarius, An enfign bearer; as Jobn Parient was 
Squire of the Body, and Penerarixs to King Rich. 2. 

Dennp-tcight. As every pound contained twelve 
ounces, each ounce was formerly divided into twenty parts, 
called penny-eveights; and tho’ the penny-aveight be al- 
tered, yet the denomination ftill continues. Every 

penny-weight is fub-divided into twenty-four grains. 
Coryell. 

Wenon, (mentioned in ftat. 11 Ric. cap. 1.) Is a ftan- 
dard, banner or enfign, carried in war. Cowell, 

Penfa falis, Ca/ei, Se. A wey of falt, or cheefe, 
containing 256 pounds. Cowell. 

Penlam, Ad penfam, The ancient way of paying in- 
to the Exchequer as much money for a pound fterling, 
as weighed twelve ounces roy. Payment of a pound de 
numero, imported jut twenty fhillings; ed alam twenty 





fhillings and fix-pence; and ad penfam, imported the 
weight of twelve ounces. See Loaundes’s Effay on 
See Scalam. 

Penlon (Fr. Penfon) An allowance made to any one 
without an equivalent. Johbz/- And to receive pent 
from a foreign prince or itate, without leave of ol 
King, has beet held to be criminal, becaufe ¿t moy i 4 i 
cline a man to prefer the interef of Juch foreign pan wi 
that of his own country. 1 Hawk. P. C. 58. See Black. 
Com: 4V, 122, 175. Sixpence in the pound to bed 
duéted of all falaries, 7 Geo. ft. 1. ç- 27. fe@. 19. 12 










































Geo. 1. c. 2. What penfions are chargeable with the 
land-tax, and whatexempt, 30 Geo. 2. & 3. Jef. 3, Fen 
95> 96, 97- ae 


Perfons having penfions from the crown are declared 4 F 
incapable of being ele&ted members of parliament, Ge $ 
by ftatute 1 Geo. 1. ce 56. See Parliament. 

Penfions of Churches, Are certain fums of money 
paid to clergymen in lieu of tithes. And fome churches 
have fettled on them annuities, penfions, &c. payable by 
other churches; which penfions are due by virtue of fome i 
decree made by an ecclefiaftical judge on a controverfy- 
for tithes, by which the tithes have been decreed to be 
enjoyed by one, and a penfion inftead thereof to be paid. 
to another ; or they have arifen by virtue of a deed made 
by confent of the parfon, patron and ordinary ; and if 
fuch penfion hath been ufually paid for twenty years, 
then it may be claimed by prefeription, and be recovere 
in the fpiritual court; or a parfon may profecute 
his fuit for a penfon by prefeription, either in that 
court or at Common law, by writ of annuity ; but if he iM 
takes his remedy at law, he fhall never afterwards fue in 
the fpiritual court : If the prefcription be denied, that mut 
be tried by the Common law. F. N. B. 51. Bard. 
230. Ventr. 120. A fpiritual perfon may fue in the 
{piritual court, fora penfion originally granted and con- 
firmed by the ordinary; but where it is granted by a 
temporal perfon to a clerk, he cannot; as if ene grant 
an annuity to a parfon, he muft fue for it in the temporal 
courts, Cro. Eliz. 675. Ifa parfon or vicar have a pen- 
Jion out of another church, and itis not paid, they may 
bring a writ of annuity ; becaufe a penfion iffuing out 
of a  re&tory is the fame thing as a rent; forit may be ai 
demanded in a writ p entry anda common recovery may E 
be fuffered of it. 2 Nelf Abr. 1243. 

Upon a bill in ite Exchequer for a penfion, iffuing out ` 
of a vicarage, it has been held, that tho’ there is no 
glebe nor tithes, but only offerings, Sc. yet the vicar 
is chargeable; and a fuit may be brought in this court as 
well ssat Commen law, &e. for a penfion by prefcription. 
Hardr. 230. A penfion out of an appropriation by pre- 
{cription is fuable in the fpiritual court; and if the duty 
is traverfed, it may be tried there. 1 Salk. 58. A libel 
was had in the fpiritual court for a penfion, to which — 
the plaintiff made a title by prefcription; and a prohibi- 
tion was prayed, for that the court had no cognifance oj 
prefcriptions ; but adjudged, that they having cognifance 
of the principal, it thall draw the acceffary. 1 Vent. 3. 
The curate of a chapel of eafe libelled againft the vicar 
of the parifh for the arrears of a penfion, which he claim- 
ed by prefcription ; tho’a prohibition was granted, be- 
caufe the curate is removable at the will of the parfon, 
therefore cannot prefcribe; he muft bring a quantum me- 
ruit. 2 Salk. 506. The ftatute 13 Edw. 1. appoints a 
remedy for penfions in the ecclefiaftica] court: And the — 
34 & 35 H.8. c 19. gives damages to the value and 
cofts, (ic. See Ecclefiaflical Courts, and Black. Com. 1 
VW, 281.  4V. 40. j 

Prnfions of the Juns of Courts, Are stud pay- 


IN 


in the two „Temples i is called a parliament, and in Lincolw’s — 
lana council, in Gray’s Inn is termed a penfion, being ufually 
an affembly of the members toʻconfult of the aifairs of the 
fociety. oa 
Penfioner, from penfion, one who is fupported by an an y 
lowance at the will of another; a dependant. Jolm Brot 
cites Collier. si! th 
A flaue of fate hired by a ftipend to obey his matte 

Fobnfon, cites Pope. 
Denfioncrs, (Penfienarii,) Are a band of gentler 
fo called, who atteud as a guard on the King’s perfo 
They 








m ee Pots: i 


They were infituted azzo 1539, and have an allowance | 
of fifty pounds a year, to maintain themfelves and two 
horfes for the King’s fervice, See Stow’s Annals 973- 
r Penfion- wit. When a penfion-writ is once iffued, 
ay none fued thereby in any inns of court, fhall be difcharged 
or permitted to come into commons, till all duties be paid. 
Order i in Gray’s Inn, wherein it feems to be a peremptory 
fey order againft fuch of the fociety as are in arrear for pen- 
= Jons and other duties. Cowell. 
E  Pemecotats, (Pentecoftalia,) Were certain pious ób- 
Sys $ lations made atthe feait of Pentec coft, by parifhioners to 
their priett, and fometimes by inferior churches or parithes, 
tothe principal mother church. Which oblations were 
“alfo caled Whitfon farthings, and were divided into four 
‘parts, one to the parilh-priet, a fecond to the poor, a 
k = third for repair of the church, and a fourth to the bifhop. 
Stephens of Procurations and Pentecoftals. See Kennet’s 
i Gleffary i in Pentecoftalia. 
= enp, (Saxon Penig,) Was our ancient current filver. 
aM ‘2 Int. 575. The Sexons had no other fort of filver coin. 
a Jt was equal in weight to our three-pence : Five made one 
ag thi Ming Saxon, and thirty made a mark, which they called 
D 


maké an acre of ground. Cromp. Furifd. 222. But by 
the cuftoms’ of feveral counties, there is a difference in 
this meafure : In Staffordjbire it is twenty-four foot ; and 
in the foreft of Sherwood twenty-five foot, the foot there 
being eighteen inches long : And in Herefordjbire, a perch 
of ditching is twenty-one foot ; the perch of walling fix- 
teen footand a half; and a pole of denfhiered ground is 
twelve foot, &c. Skene: 

Per cui € pot, Writs of entry fo called. See 
Entry. 

acer mp et per tout. Jointenants are faid to%be feifed 
per my et per tout, by the half or moiety, and by all that 
is, they each of them have the entire poffeffion, as well 
of every parcel as of the whole. They have not, one of 
them a feifin of one half or moiety, and the other of the 
other moiety ; neither can one be exclufively feifed of one 
acre, and his companion of another ; but each has an 
undivided moiety of the whole, and not the whole of an 
undivided moiety. Black. Com. 2 V. 182. 

Per quod, fee Black. Com. 3 V. 124, Se. 

Perdiygs, Signifies the dregs cj the people, viz. 
Men of no fubftance. Leg. H. 1. c 

Perdonatio Utlagariz, Is a HE S for a man who for 
contempt in not yielding obedience to the procefs of the 
King’s court is outlawed, and afterwards of his own ac- 
cord furrenders: Reg. Orig. 28. Leg. Ed. Confef: 
c. 18. 19. 

Peremptozp, (Peremptorius, from the verb. perimerey 
to cut off,) Joined with a fubftantive, as a€tion or excep- 
tion, fignifies a final and determinate act, without hope 
of renewing or altering. So Fitzherbert calleth a perem- 
ptory aiou. Nat. Brev. 35, 38, 104, 108. and non/uit 
peremptory, Idem, 5. 11. A peremptory exception. Bracon, 
lib. 4. cap. 20. Smith de Rep. Anglor. lib. 2. cap. 13. 
calleth that a peremptory exception, which makes the ftate 

and iffue in a caufe. Cowell. 

If defendant in an action, tender an iffue in abatement, 
and the plaintiff demurs, if on arguing the demurrer the 
iflue is over-ruled as not good ; the court will give de- 
fendant a diy over to anfwer peremptorily, viz. to plead 
to the merits of the caufe; the former plea which was 
over-ruled, being only in abatement of the writ: But it 
is otherwife where fuch an iffue and demurrer is in bar of 
the action ; for there the merits of the caufeare put on 
it. Trin. 24 Car. 1. B. R. 2 Lill. Abr. 190. A pe- 
remptory day is when bufinefs by rule of court is to be 
fpoke to at a precife day ; butif it cannot be fpoken to 
then, the court at the prayer of the party concerned, 
will give a farther day without prejudice to him ; and 
this is called the putting off a peremptory, and is moved for 
by counfel at the rifing of the court, when it is granted 
of courfe, 2 Lill. Ibid. k 

Peremptory Challenge. In criminal cafes, or at leaft 
in capital ones, there is, in favorem vite, allowed to the 
prifoner an arbitrary and capricious fpecies of challenge 
to a certain number of jurors, without fhewing any caufes ; 
which is called a Peremptory Challenge : A provifion full 
of that tendernefs and humanity to prifoners, for which 
the laws of England are juftly famous. See Black. Com, 
4V. 346, Ge. 389. 
eo Mandamus, fee Black. Gom. 3 V. 111. 
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mancuje, and weighed as much as three of our half-crowns. 
"The Englifh peny called fterling, is round. without clip- 
ping, and weighs 32 grana fr umenti in medio fpicæ ; twenty 
pence make an ounce, and twelve ounces make a pound. 
Stat. Edw. 1. It was made with a crofs in the middle, 
and broke*into half-pence and farthings. Cowell. Vide 
= Mat, Paris 1279. And fee Denarius. 

Perambutation, (Perambulatio) Signifies a travelling 
through, or over: As perambulation f rhe: far eff is the fur- 
_veying or walking about the foreft, and the utmoft limits 
i of it; by juftices, or other officers thereto aligned, to 
Ht. 






fet down and j referve the metes and bounds thereof. 17 

Car. c. 16. 20 Car. 2. c, 3. 4 Inf. 30. Perambula- 
ahs dion of parifbes is to be made by the miniiter, church- 
_ wardens and parifhioners, dy going round the Jame once a 
_ year, in or about Afeenfion week : And the parithioners 

may well jultify going over any man’s land in their per- 

ambulation, according to ufage ; and it is faid may abate 
© allnofances in their way. Cro. Eliz. 441. And there is 
a perambulation of manors ; and a writ perambulatione fa- 
tienda, which lies where any incroachments have been 
‘made by a neighbouring lord, €e. then by the affent of 
Nae the lords, the theriff fhall iy with him the parties and 
= neighbours, and make a perambulation, and fettle the 
nt bounds : Alfo a commiifion may be granted to other 
0 perfons to make perambulation, a: id to certify the fame in 
1 the Chancery, or the a alg Pleas, (Jc. And this com- 
a miffion is ifiued to make perambulation of towns, counties, 
“Ge. © New Nat. Br. 206. 
pe If tenant for life of a lordfhip, and one who is tenant 
c arin fee-iimple of another lordfhip adjoining, fue forth this 

-writ‘or commiffion, and by virtue thereof a perambulation 
=- is made; the fame fhall not bind him in reverfion: Nor 
© hall the ferambulation made with the affent of tenant in 
tail, bind his heir. Jé/¢. And "tis faid this affent of the 
_ parties to the perambulation ought to be acknowledged and 
made perfonally in Chancery, or by dedimus potefatem ; 
= and being certified, the writ or commiffion iffues, Ge. 
The writ begins thus: The King to the fherif, &c. We 
command you, that taking with you twelve difereet lawful 
men of your county, in your proper perfon ynu go to the land of 
ALB. of, &c. And the land of C.D. of, &c. And upon 
= their oaths you caufe to be made perambulation betwixt the 
i fonds of í ihe faid A. in, &c. and of the Jaid C. in, &c. So 
that it be made by certain metes, or bounds and divificus, &c. 
chee find make known to our juftices at Weitminiter, &c. 
If ferambulation be refufed to be made by a lord, the 
E ‘other lord who is grieved thereby fhall have a writ againft 
r; him, called de Rationabilibus Divifis. See F. N. B. 133. 
‘Keg. Orig. 157. and Rationabilibus Divifis, 
Whe erea, For pertica, a perch of land. Et unam 
F aram prati per majorem percam. Mon, Angl, tom. 2. 
AOE 7: 
> o gBercaptura, Isa place in a river made up with banks, 
Ka Ee for the better preferving and taking fih. Paroch. 
Aag. 120. 
Perch, Isa rod or pole of fixteen foot and a half in 
length, whereof forty in length and four in breadth, 
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Peremptozp Whit, fee Black. Com. 3 V, 274. and tit. 
Optional Writ. 

Perfection of the Hing, fee Black. Com. 1 V. 246. 

Perinde valere, Is a term in the Ecclefafical law, 
and fignifies a difpenfation granted to a clerk, who being 
defective in capacity for a benefice, or other ‘ecclefiattical 
funétion, is de faclo admitted to it; and it hath the ap- - 
pellation from the words, which make the faculty as ef- 
fectual to the party difpenfed with, as if he had been 
actually capable of the thing, for which he is difpenfed 
with at the time of his admiffion. 25 H. 8. cap. 21. it 
is called a writ. . 

Perindinare, To ftay, remain, or abide in a place. 
Patri qui tunc Londiniis perindinavit muntios dirigens, 
Matt. Weftm. anno 1016. Fortefcue, cap. 36. 
















Peviphrats, 


Pia eg 


Prviphrafis, Circumlocution ; ufe of many words to 


exprefs the fenfe of one. 


TFobnf. 


No periphrafis, or circumlocution will fupply words of 
art, which the law hath appropriated for the defcription 
No periphrafis, intendment or 
conclufion fall make good an indi&ment, which doth 
not bring the fact within all the material words of a ftatute ; 
Cro. Eliz. 535, 749. 


of offences in indictments : 


unlefs the ftatute be recited, Je. 
2 Hawk. P.C. 224, 249. 
Perjury and fuboznation. 


when a lawful cath is 


caufe in quettion, 
of others. 
have an aétion on the cafe, but ¿t muft be Peden con- 
trary to my oath ina JUDICIAL PROCEEDING 


Sorfwearing may be extra judicial. 3 Int. 163. 
Perjury by the Common law is defined a 


queftion, whether he be believed or not. 2 Hawk. P. 


C; 272. 


Subornation of perjury by the Common law is an of- 
fence in procuring a man to take a falfe oath amounting to 
perjury, who actually takes fuch oath ; but if the perion, 
incited to take fuch oath, do not a&ually take it, the 
perlon by whom he was fo incited is not guilty of 
fubornation ; yet he is liable to be punifhed, not 
only by fine, but alfo by infamous corporal punifh- 
Cro. Fac. 158. 
See 


ment. 1 Roll. Abr. 41, 57. Yelv. 72. 
2 Keb. 399. 3 Mod. 122. 1 Hawk. P: C: 
Black. Com. wA 136, 138, 196. 


177. 


1, Whatis perjury by the Common law, and how reftrained 


and punifbed. 
2. How refrained and punifhed by flatute. 


1. What is perjury by the Common law, and how reflrained 


and punifbed. 


1k, It is neceflary to conftitute the offence perjury, that 
the fale oath be taken wilfully, viz. with iome degree 
of deliberation, not merely owing to furprize or inadver- 


tency, or a miftake of the true itate of the queition. 5 


Mod. 350. 
2dly, The oath muft be taken either in a judicial pro- 


ceeding, or in fome other publick proceeding of the like 
nature, wherein the King’s honour or intereit is concern- 
ed; or before commiffioners appointed by the King to in- 


quire of the forfeitures of his tenants, or of defective titles 
wanting the fupply of the King’s patents ; but it is not 
material whether the court, in which a falfe oath is taken, 


be a court of record or not, or whether it be a court of 


Common law, or a court of equity, or Civil law, Ge. 


or whether the oath be taken in face of the court, or 
out of it, before perfons authorized to examine a matter 


depending in it ; as before the fheriff on a writ of inquiry, 
&c. or whether it be in relation to the merits of a caule, 
or ina collateral matter ; as where one, who offers him- 
felf to be bail for another, fwears that his fubftance is 
greater than it is, €%c. but neither a falfe oath in a mere 
private matter, as in making a bargain, Sc. nor the breach 
of a promiffory oath, whether publick or private, are pu- 
nifhableas perjury. 1 Hawk, P. C. 173. 


3dly, The oath ought to be taken before perfons law- | 


Sully authorized to adminifter it; for if it be taken be- 
fore perfons ading merely in a private capacity, or be- 
fore perfons pretending to a legal authority of adminiftering 
fuch oath, but having no iuch authority, it is not pu- 
nifhable as perjury ; yet a falfe oath taken before com- 
miffioners, whofe commiffion at the time is in ftrictnefs 
determined by the demife of the King, is perjury; if 
taken before fuch time as the commiffioners had notice of 
fuch demife ; for it would be of the utmoft ill confe- 
quence, in fuch cafe, to make their proceedings wholly 
void. 1 Hawk. P.C. 173-4. 
4 


Perjury, -(Perjurium eft 
mendacium cum juramento H eae Is acrime committed, 
miniftred by any who hath au- 

thority, toa perfonin any judical proceeding, who {wears 
abjolutely and falfely, in a matter material to the ifue, or 
a their own act, or by the fubornation 

And if aman call me perjurcd man, I may 


: But for 
calling me a for/worn man, no action lies ; becaufe the 


ilful falfe 
oath by one who, being lawfully required to Meets the 
truth in any proceeding iz acourt of juftice, {wears ab- 
folutely in a matter of fome confequence to the point in 
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4thly, The oath ought to be taken by a per/onfworm tò 
depofe the truth; therefore a falfe verdid comes not under the a 
notion of perjury, becaufe the jurors {wear not to depofe the 
truth, but only to judge truly of the depofitions of others; 
but a man may be as well perjured by an oath in his own 
caule, as in an anfwer in Chancery, or in an anfwerto 
interrogatories concerning a contempt, or in an affidavit, 
fc. as s by an oath taken by him as witnels in another’s : 
caufe. 1 Hawk. P. C. 174- 

sthly, Zt is zot material, whether the thing fworn be true 
or falje, where the perfon who fwears it in truth Aeru 
nothing of it. 1 Hawk. P. C. 175- ; 

6thly, The oath muft be taken ab/olutely and sree soto 
therefore if a man only {wears as he thinks, remembers ot 
believes, he cannot be guilty of perjury. 1 Hawk, P. C. 
175. 
Be The thing fworn ought to be fome way ma- 
terial; for if it be wholly foreign from the purpofe, or 
immaterial, and neither pertinent to the matter in quef- 
tion, or tending to aggravate or extenuate the damages, 
nor likely to induce the jury to give credit to the fub- 
ftantial part of the evidence, ¿t cannot amount to perjury, 


i 


becaufe it is wholly infignificant ; as where a witnels in- 
troduces his evidence, with an impertinent preambleof a 
Rory concerning previous facts, no way relating to whatis —— 


material, and is guilty of a falfity as to fuch facts; buta — 
witnefs may be guilty of perjury zx re/pe@ to a faye oath 
concerning a mere circumfance, if fuch oath have a plain 
tendency to corroborate the more material part of the 
evidence ; as if in trefpafs for fpoiling the plaintiff’s 
clofe, with defendant’s fheep, a witne{s fwears that he 
faw fuch a number of defendant’s fheep in the clofe; and J 
being afked how he knew them to be defendant’s, {wears / 
that he knew them by fuch a mark, which he knew to be ‘ 
the defendant’s, where in truth defendant never uled any 
fuch mark. 1 Hawk. P. C. 175. 

8thly, It is not material, whether the falie oath was 
credited or not, or whether the party, in whofe prejudice 
it was taken, was in the event damaged by it; for the 
profecution is not grounded on the damage to the 
party, but om the abufe of publick juftice. 1 Hawk. P. C. 


LJ 
2. How refrained and punifbed by fatute. 


en pen Oi BB a oh 


By the 5 £lix. e. g. it is enacted, ‘* That whoever 
hall. unlawfully and corruptly procure any witnefs, to com- 
mit any wilful and corrupt perjury, or hall unlaaufuily or 
corruptly procure or fuborn any witnefs, who fhall be 
{worn to teltify in perpetuam rei memoriam, Shall for fuch 
offence, being thereof lawfully convicted or attainted, 
forfeit the fum of 40/. Andiffuch offender, fo convicted 
or attainted, fhall not have goods, &c. to the value of 
4o/, then fuch perfon thall fuffer imprifonment by the {pace — 
of one half year, without bail, and ftand upon the pillory 
the {pace of one hour in fome market town next adjoin- 
ing to the place where the offence was committed, iz opea 
market there, or in the market town itlelf where the of- 
fence was committed.” 

And, That no perfon, fo convicted or attainted, hall 
be received as a witnefs in any court of record, till fuch 
judgment fhall be reverfed, and that on fuch reverfal the 
party grieved fhall recover damages againit the party | 
who procured the judgment fo reveried to be firit 
given. 

And, That if any perfon fhall either by the fubornation, 
unlawful procurement, finifter perfuafion, or means of 
any other, or by their own a, confient or agreement, 
«wilfully and corruptly commit wilful perjury, that then- 
every offender being duly conviéted fhall forfeit zo/. and Yi 
have imprifonment | by the fpace of fix months, without ta 
bail, and the oath of fuch offender fhal! not from thencee 
forth be received in any court of record, until fuch judg- 
ment be reverfed, ce. on which reverfal the party | 
grieved fhall recover damages in the manner before-men- 
tioned, 

And, That if fuch offender fhall not have goods or 
chattels to the value of 20/, then be fhall he fet on the f 
pillory, where he fall have both ears nailed, 
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One moiety of tha’ 
; Othe forfeiture i i 

perfon grieved, who iL to.the King,. the other to 
at a8 Well the judos of ery 1 for the fame, Ese, and 
ERI c of ever i bear's : 
and wheres, ae ps ad ponr where any fuit fhall 
alfo the juftices of afit any On? thall be committed, 
eir qu A a gaol-delivery, and juftices 
i : i arter feffions, may inquire of ; 
aa termine offences acaing ‘fie ae y inquire of, hear and 
Beer aet thall’'no way extend to any firi 

A cons: h y extend to any fpiritual or ecclefi- 
by fuch uf 1 } ut every offender, fhall be punifhed 
aa ual laws as are ufed in the faid courts. 

te. Be fhall not reflrain the authority of any judge 
JEF y = į ute power to punith perjury before the making 
cee oe ut every fuch judge may proceed in the 
eo ment of all- offences punithable before making 
ie ftatute, as they might have done to all purpofes,. {o | 
t they fet not on the offender Je/s punifhment than con- 
tained in the act. 
___ Inthe conftruétion of this ftatute the following opinions 
have been holden: 
‘That every indi&ment, or ation, on this ftatute muf 
aĉily pur, ue the words of it ; therefore if it alledge, that 
e defendant depofed fuch a matter falfo & deceptive, or 
alfa O corrupte or falfo EF voluntarie, without faying, wo- 
rie ÈS corrupte, itis not good, tho’ it concluded, that 


A $ k Se, 
3 oluniarium & corruptum commifit perjurium cantra 


ma fratuti, Sc. Alfo it is neceffary exprefsly to fhew, 
defendant was fworn; and it is not fulfcient to 
ay, that zaco per fe facro evangelio depofuit. Cro. Eliz. 
Maetin 12. Savil 43.52 Leon. 211. 1 Show. 
Cro. Eliz. 105. 
jut there is no need to fhew, whether the party took 
e falfe oath thro’ the fubornation of another, or of his 
n att, tho’ the words of the ftatute are, ‘* If perfons by 
ibornation, CSc. or their own a@, Fc. fhall commit wil- 
jury ;°’ for there being no medium between the 
ches of this diftinétion, they exprefs no more than the 
would have implied, therefore operate nothing. 3 
147. * 
hath been adjudged, that a man cannot be guilty of 
jury within this ftatute, in any cafe wherein he may 
ae? be guilty of fubornation of perjury within it ; 
‘it is reafonable to give the whole ttatute the fame 
nftruction ; neither can it be well intended, that the 
rs of the flatute meant to extend its purview farther 
to perjury, which they feem to efteem the fèr crime, 
to fubornation of perjury, which they feem to efteem 
e greater ; therefore fince the claufe concerning fub- 
ition of perjury mentioning only matters depending 
it, bill, plaint or information, concerning heredi- 
s, goods, debts or damages, ĉc. extends not to 
y on an indictment or criminal information ; the 
mcerning perjury, tho’ penned in more general 
ath been adjudged to come under the like re- 
: Alfo fince the claufe concerning fubornation of 
y relates only to perjury by witnefés, that concefn- 
jury fhall extend only to the like perjury ; there- 
ot to perjury in an anfwer in Chancery; orin {wear- 
the peace againft a man; or in any prefentment by 
n a court baron; or in wager of law, or in 
ore commiffioners of inquiry of the King’s 
y lands ; and by the opinions of fome, 4 falfe affida- 
inft a man ina court of juftice is not within the 
but if fuch affidavit be by a third perfon, and 
to a caufe depending in fuit before the court, and 
the parties in variance be grieved, in refpect of 
fe, by reafon of the perjury, it may ftrongly be 
that it is within the purview of the ftatute; alfo 
oath before the fheriff, ‘on a writ of inquiry, is- 
he ftatute. 5 Co. 99. Cro. Fac. 120. 3 Inf 
Leon. 201. Yelv, 120. ` Gro. Eliz. 148. 2 





al E collected from the claufe which gives an | 
tothe party grieved, that zo falfe oath is within the 
which doth not give fome perfon a juf caufe of com- 
therefore, if the thing fworn be true, tho’ it be. 
| oya by him who fwears it to be fo, the oath is not 
yithin the ftatute, becaufe it gives no juft caufe of com- 
int to the other party, who would take advantage of 
want of evidence to prove the truth ; from the 
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mined as a witnefs before 
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faine gřound'n 
the party 
tage by it ; therefore į 
you muft fet forth th 
perjury to have. been 
trial, that there js fuc} 
ducing it, Or an attefted co 
muit not only fet forth: the 
Was taken, but muft alfo Jhex 


© falfe oath ca 


or aiproof of the matter in queftion ; 
| {tatute be brought by more tl 


BS ees se 
againji whom it was fw 


n be within the ftatute; uñ 
vorn Sifjered Jome dijadvan.- 


n every profec 

e record wherein 
committed, an 
n a record 


you fuppofe the 
and muft prove at the 
> either by actually pro- 


Py; alfo in the pleadings you » 


point wherein the falfe oath 
v how it conduced to the proof. 
and if an action on the 
jan one, you muft fhew how 


me perjury was prejudicial to each of the plaintiffs; but 
it feems that a perjury, which tends only to aggravate or 


extenuate the damages, is as 
perjury which goes direétly 


5 


y much within the ftatute as a 


to the pofmt in ifue; anda 


perjury, in a caufe wherein an erroneous judgment is 


given, is a good ground of 


profecution upon the ftatute 


till the judgment be reverfed. 1 Hawk. P. C. 181. 


If perjury be committed, 


that is within this ftatute, 


but concludes not contra formam flatuti ; yet it is a good 


indiétment at Common law, 


but not to bring him within 


the corporal punifhment of the ftatute. 2 Hale’s Hift: 


P. C.1g1-2. 


By 2Geo. 2. c. 25. f. 2. The more effectually to deter 
perfons from committing wilful and corrupt perjury, or 


fubornation of perjury, it is 


enacted, ‘* That belides the 


punishment to be inflicted by law for fo great crimes, it 


fhall be lawful for the court 


or judge betore whom any 


perfon fhall be convicted of wilful and corrupt perjury, or 


jubornation of perjury, to order fuch perfon to be {ent to 
fome houfe of correction, for a time not exceeding feven 
years, there to be kept to hard labour ‘during the time, 
otherwife to be tran{ported for a term not exceeding {even 


years, as the court fhall think proper ; therefore judgment 


fhall be given, that the perfon convicted fhall be commit- 


ted or tranfported according 


ly, befides fuch punifhment 


as fhall be adjudged to be inflicted on fuch perfon agree- 
able to the laws in being ; and if tranfportation be direét- 
ed, the fame fhall be executed in fuch manner as is pro- 
vided by law for tranfportation of felons ; and if any per-. 
fon fo committed or tranfported'fhall voluntarily efcape or 


break prifon, or return 


from tranfportation™ before 


the expiration of the time, fuch perfon being lawfully con- 


victed fhall fuffer death as a 


felon, and fhal] be tried for 


fuch felonly in the county where he fo efcaped, or where 


he fhall be apprehended.” 
Stat. 23 Geo. 2.8. rR. 


1. In every information or 


indi&ment for perjury, it fhall be fufficient to fet forth 
the Jubftance of the offence charged, and by what court, or 


with the proper_averment to 


before whom the oath was taken (averring Juch court or 
perfon to have authority to adminifier the Jame) together’ 


Salfify the matter wherein the 


perjury is affigned, without fetting forth the bill, anfwer, * 


information, indiétment, declaration, or any part of any 
record or proceeding ; and without fetting forth the com- 


miffion or authority of the 
the perjury was committed. 


court or perfon before whom. 


Seg. 2. In every information or indiétment for fuborna- 
tion of perjury, it fhall be fufficient to fet forth the fub- 


Sed. 3. It fhall be lawful 


8 M 
: 


france of the offence charged, without Jetting forth the bill, 
anfwer, information, indiéiment, declaration, or any part of 
any record or ‘proceeding, and without fetting forth the » 
commiffion or authority of the court or perfon before 
whom the perjury was committed, or agreed to be com- ` 
mitted. ni 


for any juftice (fitting the 


court, Or within 24 hours after) to direct any perfon exa= © 
e them, to be profecuted for per- , 
jury, in cafe there appear a reafonable caufe ; and to 
affign the party injured, or other perfon undertaking fuch 
profecution counfel, who fhall do their duty without fee. 
And every profecution fo direéted fhall be carried on with- 
out payment of any tax, and without payment of any fees in 
court, or to any officer of the court. And the clerk of aflife, 
or his affociate or prothonotary, or other officer of the 
court attending when fuch profecution is direéted, fhall 
without fee give the party injured, or other perfon under- 
taking fuch profecution, a certificate of the fame being 
directed, with the names of the counfel affigned him ; 


. which 


KLR 


which certificate fhall be deemed fuflicient proof of fuch | The father fettles land on his fon in tail male, and 
that no 


profecution having been direéted. Provided, 


fuch direction or certificate fhall be given in evidence upon 
any trial againft any perfon upon a profecution fo directed. 
Perjury Bail Jubornation excepted out of the general par- 


don, 20 Geo, 2. ¢. 52. f. 19, 21. 


Perini tive tate. 


Com. 2 V. 281. 


Permit, (from permitto) Is a licence for perfons to 
pafs with and fell goods, on having paid the cuftom duties 


Valte is either voluntary, which 
is a crime of commiffion, as by pulling down a houfe ; or 
it is permifive, which is a matter of omiffion only, as by 
fuffering it to fall for want of neceflary reparations. Black. 


forthe fame. See Cufloms. 


Derinutatione archidiaconatus œ eccicflae eidem an= 
nerae cum cccicfia g peacbenda, Is a writ to an ordinary, 
commanding him to admit a clerk to a benefice, upon 


exchange made with another. 


Pernancy, (from the Fr. prendre,) Signifies a taking 
or receiving ; as tithes in pernancy, are tines taken or that 


may be taken ‘in. kind, 


qDernoz of Wzofits, Is he who receives the profits of 
lands, &c. and is all one with ceffui que ufe. 
TEAD ENE TRep.il23, 


outlaw, Gc. Raym. 17. 


Reg. Orig. 307. 


R. 2. c. 15. and Black. Com. 2V. 163. 


@erpars, A part of the inheritance. —- Tanquam ter- 
ram que fibi defcendit in perpartem de hereditate, Se. 


Fleta,. lib. 2. c.54. par. 19. 
Perpetuating the Ceftimony of Witneffes. 


to commence his fuit. 


2 Wms. Rep. 688. 


Perpetuities are abfolute or qualified. 
from the time of the flatute de donis, till common recove- 
ries were found out, were looked upon as perpetuities. 


12 Mod. 282. 


A perpetuity is, where if all who have intereft join, 
yet they cannot bar or pafs the eftate. 
rence of all having intereft the eilate-tail may be barred, 


it is no perpetuity. Ch. Cafes 213. 


A perpetuity is a thing odious in Jaw, and deftructive 
to the commonwealth ; it would put a ftop to the com- 
< merce, and prevent the circulation of the property of the 


kingdom. Vern. 164. 


Ea 


conveyance, 1 Salk. 229 


A, feifed in fee gives Ms lands after his death without 
iffue male to B. in tail male, until he or they effectually 
go about to do any aĉts to alter or difcontinue this eftate- 

` tail, and then to C. and the heirs male of his body, with 
iE ‘ PET remainders over; the 'devifor dies without iffue ; 
B. enters; C. dies leaving iflue D. B. levies a fine; D. 
enters; and the queftion was, if the entry was good? 
Refolved, That this was a perpetuity and not allowable, be~ 
ing repugnant to law; for by fuch a limitation an eftate-tail 
* cannot be determined and giv 
the remainder is difcontinued 
enter; for itis no limitation to enter but after the effectual go- 
ing about todo any atts, &'c. andit is noteffectual till the act 
done ; and when it is done the remainder is difcontinued, 
696. See Vern. 161. 
It is abfolutely againit the conitant p s of Chancery 
to decree a h, or give any relief in ips a 


and then he cannot enter. 


1 Chan. Rep. 14 


Truttees of a tha limited over in taili remainder in 
tail, were decreed in Chancery to convey the eftate over; 
for otherwife there would be a saa aga 376 


Cro. F. 


a 


to another; for by the fine 
d devefted, ‘fos D. cannot 


Stat 1 Hen. 
The King has the pernancy of 
' the profits of the lands of an outlaw, in perfonal actions ; 

and by feizure fhall hold againft the alienation of fuch 
See Co, Litt. 589. 4. and 12 


If wit- 
neffes to a difputable fact are old and infirm, it is 
ufual to file a bill to perpetuate the teftimony of thofe wit- 
neffes, altho’ no fuit is depending; for, it may be, a 
man’s antagonift only waits for the death of fome of them 
See Black. Com. 3 V. 450. 
Perpetuitp, As it is a legal term of art, is the li- 
miting an eftate either of inheritance or for years, fo as to 
render it unalienable longer than for a life or lives in being 
at the fame time, and fome fhort or reafonable time after, 


And eftates-tail 


But if by concur- 


Every executory devife is a perpetuity as far as it goes, 
Zz. e. an eftate unalienable, tho’ all mankind join in the 


| things real it is not felony, ie cutting of a tree 
> 
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bond from him, that he will not dock the entail ; 
-creed the bond good. Had not the fon agreed to piv ; 
bond, the father might have made him only tenant | or 
life; and tho’ the alienation ia not made by the fon, but a 
by his iffue, the bill was difmiffed with cofts. 2 Vers 
Beas SONEN, 
An attempt to make a perpetual fucceffion of eltates f 
life is vain and not pratticable. 2 Vern. 738. 
Perpetuity of the ing. The law afcribes to the 
King, in dis POLITICAL capacity, an abfolute i im: 
mortality. Ture KinG never DIES, Henry, Badwarg 
or George may die; but the King furvives them all. For 
immediately upon ‘the deceafe of the reigning Prince in tis 
natural capacity, his Kingthip or imperial dignity, yo 
at of law, without any interregnum or interval, is veted 
at once in his heir ;-who is, eo infanti, King to all in- — 
tents and purpofes. And fo tender is the law of fup- 
pofing even a poflibility of his death, that his natural 
folution is generally called his demife; dimiffio regis, wel 
coronae: an expreslion which fignifies merely, æ trang 
property; for, as is obferved by Ploawden, (177, 
when we fay the demife of the crown, we mean only 
in coniequence of the difunion of the King’s body 
tural, from his body politick, the kingdom is transfe 
or demifed to his fucceflor ; and fo the royal dignity re 
perpetual. Thus too, when Edward the Fourth, in t 
tenth year of his reign, was driven from his throne 
a few months by the houfe of Lancaffer, this its 
transfer of his dignity was denominated his demifes 
all procefs was held to be difcontinued, as upon a nat 
death of the King. Black. Com. 1 V. 249. 
Per quac fervitia, Is a judicial writ iffuing from 
note of a fine, and lieth for cognifee of a manor, f 
niory, chief rent, or other fervices to compel him | 
is tenant of the land at the time of the note o E 
levied, to attorn unto him. Wef. Symbol. pa 
Fines, fe@. 126. Old Nat. Brev. 155.. See 16 y 
Per que firvitia. 
Perquifite, (Perquifitum) ry any thing i by 
or purchafed with money, different from that wh 
fcends from a father or anceftor; and fo | Braéton 
it, when he fays, Perguifi tum Migs ib. 2. KA : 
3. & lib. 4. c. 22. A 
Perquitites of Courts, Are commonly. thle 
which arife to lords of manors, fromy their court 
above the yearly revenue of the land; as a, 
holds, heriots, amerciaments, Sc. Perk. az 
quifites of Officers. See Fees. 
Pee quod confogtinm amifit, ‘And per quod 
amifit, are words neceflary in declarations for trel 
&c. where a man’s wife or fervant is beaten, or 
from him, by which means he Jofes ‘their fe1 
2 Lill. Abr. 595, 596. — eg Ve 
Perton, Aman or woman; ais the fateor eon 
whereby one man differs from another. | 
Perton, injuries to, fee Black. Com. pa 119. 
Perfonable, (perfonatilis) Signifigs as “much 
abled to maintain plea in court: as for example, | 
fendant was judged gto to maintain -thi 
Old Nat. Brev. 142. and in Kitchen, 214. Th 
pleaded, that the wife was an alen, born in Port 
judgment was demanded whether fhe fhould be a 
the plaintiff faith, the y was made perfonable by parliar 
that is, as the Civilians would fpeak it, Habere ge 
| andi in judicio. -Perfonable ‘is alfo as much a 
‘capacity to take any thing granted or filet Plo 
Pertonat, (perfonalis) Being joined with the L 
tives, things, goods or chattels, as things ee 
pesiohal, chattels perfonal ; fignifies any movea 
‘quick or dead : fo it is ufed i in Weft Symbel, part a 
58. in thefe words: theft is an unlawful felonious 
away another man’s moveable perfonal ‘goods, fo 2 
An Kitchen, 139. ‘faith, Where. Bopal things f l 
given to a corporation, as a horfe, a cow, ; theep, or o ot 
goods, Se. And Staundf. Pl, Ci fal: 25. Contr ‘ 
rei aliene, is to be underftood of things pou - 


felony. Pe wag pa B Com, 27: Bs hi 
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—- Perfonal Deion, (aio perfonalis) Is that which one 
“man may have by realon of a contract for money or goous 
againft another: it is fuch an action whereby a d 
goods and chattels are demanded, or damages tor, ; 
or damages for a wrong done to à man’s peron. 4 erms ds 
Le. In the Civil law, itis called adtion in perfonam, and 
_. ds brought againft him whois bound by covenant, to grant 
or to do any thing, &¢. And in our law, Adio per- 
~ fonalis moritur cum perfona. 1 Intl. 53. 
-. A@tion of debt licth not againft executors, upon a con- 
tract for the eating and drinking of the teftator ; for that 
-aétion, in fuch cafe dieth wita him. g Rep. 87. lfa 
© perfon commit a battery or trefpafs, and he or the perlon 
- beaten, &¢. die; the adtion dieth, and is gone.” Noys 


ebt 
EDL, 








ead Max.5. An executor cannot bring an appeal, for lar- 
ceny, from the teftator ; for it is a neer perfonal action, 
= veled in the teilator, and dies with him as all actions for 
do H: P.C. 184. S: P.C. so. And an appeal 
i of death is a perfonal action given to the heir, in re/pect | 
ack to his immediate relation to the perfon killed; and like 


= Other perfonal actions, fhall die with the perfon. 2 Haws. 
Pec, 165. See Black. Com. 3 V. 1175 302. 
Pevioual Security, The right of perfonal fecurity 
confilts in a perfon’s legal and uninterrupted enjoyment 
of his life, his limbs, his body, his health, and his-re- 
~ putation, for which fee Black. Com. 1 V. 129, Se. 
= Perfonal Cithes, Are tithes paid of fuch profits as 
_ come’ by the labour of a man’s perfon; as by buying and 
‘felling, gains of merchandife, and handicrafts, &c. See 
Black. Com. 2 V. 24. 
“Perfonalty, (Per/onclites) Is an abftraé of perfonal : 
e action is in the perfonalty, ż. e. it is brought againft 
the right perfon, dr the perfon againft whom iz law it lies. 
Old Nat. Br. 92. Or it is to diftinguifh actions and 
ings perfonal, from thofe that are real. © 
Peiionate, To reprefent by a fictitious or affumed 
aracter, {oas to pafs for the perfon reprefented. Fohun/. 
A. had a warrant to arret F. S. and 4. demanded of 
ftranger what his name was, who faid his name was 
. S. whereupon 4. arrefted him. The ftranger brought 
falfe imprifonment ; and adjudged it lay ; for the bailiff 
ought at his peril to take notice of the party. Mo. 457. 

If one of my name levies a fine of my landin my name, 
may well confefs and avoid this fine, by fhewing the 
pecial matter. But if a ftranger, who is not of my 
ame, levies a fine of my land in my name, I hall not be 
eived to aver that I did not levy the fine, but another in 
‘myname ; for that is merely contrary to the record; and 

o it is of a recognizance, and other matters of record. 






































vacat on the roll, and fo make it no fine, altho’ the 
cannot avoid it by averment, during the time it re- 
ins a record. Cro. Eliz. 531. 
B. was taken in execution upon a recognifance of bail, 
d he made it appear to the court, that 4e never acknow- 
d the recognizance, but was perfonated by another ; and 
upon it was moved, that the bail might be vacated, 
nd he difcharged, as was done in Cotton’s cafe. 2 Cro. 
56. But the court faid fince 21 Fac. cap. 26. by which 
his offence was made felony without clergy, it is not con- 
jent to vacate it until the offender is convicted ; 
it was done in Spicer’s cafe; wherefore it was 
, that B. fhould bring the money into court, 
be let at large to profecute the offender. Twi/den 
it muf be tried in Middlefex, tho’ the bail was taken 
judge’s chambers in London, becaufe filed here, ahd 
entry is venit coram Domino Rege, &c. fo it differs 
om a recognizance acknowledged before Lord Hobart, 
pon 23 H. 8. at his chambers, and recorded in Middle- 
there the /cire facias may be either in London or Mid- 
x. Hob. 195, 196. Ven. 301. Mod. 46. S. P. 
erel who perfonated Besley was hanged at Tyburn, 
but the rope was immediately cut ; and afterwards Bee/ley 

motion had reftitution of his goods in the hands of 
fheriff. 27o. 64. Mk : 
commiffion of rebellion was awarded againit 4. 
pon B. came before the commiffioners and affirm- 
elf to be the perfon. The commiflioners appre- 
led him by virtue of their commiffion ; but per Hale 
pe $ “3 { ¥ K 2 » gh . + 
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r them: | 


it when the fraud appears to the court, they may enter | was a penny for every houfe. 
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| Ch. B. the commiffioners have no warrant to take him 
by their commiilion ; Ais affirming himjelf to be the perfon 
awill not excufe them in falje imprifonment, as has been held 
oñ executing a capias. Hard. 323, 

| As to‘perionating others in courts, &c. and proprietors 
of tock, fee Black. Com. 4 V. 128, 246. 

Perfons, Are divided by law into either natural pers 
Jons, or artificial. Natural perfons are fuch as the God 
of Nature formed us; artificial are fuch as are created 
and devifed by human laws for the purpofes of fociety and 
government, which are called corporations’ or bodies po- 
litick.. See Black. Com. 1 V..123, 467. 

As to the rights of perjons, fee ib, 122. Se, 








_ Percicata terræ, The fourth part of an acre. See 
| Perch. 
 @®erticulag, Poor fcholars of the fe of Man. The 


King granted to L. Macguin de infula de Man /cholari, quan= 
dam eleemofynam vocat, particulas, ad fuftentationem cujuf- 
dam paujeris Jcholaris de infula predi@ia ad exercend. fehoa 
las, jer progenitores nofiros quondam Reges Anglia datam E&F 
conceffam. Pat. Hen. 4. i 

qDervife, According to Somner fignifies Palatii atrium 
wel area illa a fronte Aule Wefim. hodie the palace yard 
vulgo nuncujata. Somn, Glo. See his Gf in 10 ferip- 
tores, verbo Triforium. And fee Wood's Hift. of Oxford, 
2 par. fol.6. See alfo Parvife. 

Weta, Penfa, Pifa, A wey or weigh, or certain weight 
and meafure of cheefe and wool, &c. containing two 
hundred and fifty-fix pounds. Cowell, 

Delage, (Pe/agivm) A cuftom or duty paid for weighe 
ing merchandife, or other goods,—Galfridus Plantagenet 
Regis Henrici flius, Dux Britanniez & Comes Richmundiz, 
Dedi Thronagium SF Pelagium de Nundinis Sanéi Botulphi, 
xc. Selden’s Tit. Zon. 

aDefarius, A weigher. Cowell. 

Pellona, Malt of oaks, 9c, or money taken for matt, 
or feeding hogs. Mon. Ang. tom. 2. p. 213. See Maf. 

Defiurable, WeFarbic, or Pefkarable tares, Seem 
to be fuch wares or merchandize as pefter, and take up 
much room in afhip. 32H. 8. c, 14. 

a9eter-coz, Is mentioned in fome of the ancient regi- 
{ters of our bifhops, particularly in that of St. Leonard de 
Ebor. which contains a grant thereof by King Athelfane, 
&e. Colleé. Dodfw. MS. ] 

Peter-pence, (Denarii Sandi Petri) Otherwife cals 
led in the Saxon tongue Romefeoh, the fee of Rome, or 
due to Rome; alfo Romefcot and Rome-fennying, was a 
tribute given by Jas, King of the Wef-Saxons, being in 
pilgrimage at Rome, in the year of our Lord 720, which 
Lamb, Explication of Saxon 

Words, Veréo Nummus. And the like given by Offa, 
King of the Merciaxs, thro’ his dominions, in auzo 794. 
not as a tribute to. the Pope, but in fuftentation of the 
Englif {chool or college there; and it was called Peter- 
pence, becaufe collected on the day of St. Peter ad Vincula, 
which was a penny for every houfe. S*elm. de Concil, 
tom. 1. fol. 2. 3. And in St. Edwara’s Laws, num. 10, 
where we may read thefe words, Omnes qui habent 30. de- 
nariatus vive pecunie in domo Jua de Juo proprio; Anglorum 
lege dabit denarium San&i Petri, & lege Danorum dimidiam 
marcam ; ifte vero debet fummoniri in Jolennitate apoftolorum 
Petri & Pauli & collegii ad fefivitatem que dicitur ad Vin- 
cula, zta ut ultra illum diem non detineatur, (Fc. See alfo 
King Edgar’s Laws, 78. ¢. 4. which contain a fharp con- 
ftitution touching this matter. Stow, in his Aznals, p: 
67. faith, that he who had twenty pennyworth of goods 
of one fort in his houfe, was to give a penny at Lammas 
yearly. See Rome/cot. 

It was prohibited by Edw. 3. and by 25 H. 8. c. 216 
But it revived 1 & 2 Ph. & Mar. c.8. and was wholly ab- 
rogated 1 Eliz. e.1. See Black. Com. 4 V: 106.  . 

_ Peter ad bincula, Mentioned in the Stat. 4 Ed. 4. cap. 
1, Ge. See Gule of Auguft. 

Petition, (Petitic) A fupplication made by an inferiot 
to a fuperior, and efpecially to one having jurifdition. 
S. P.C. ¢.15. Itis ufed for that remedy, which the fub- 
je& hath to help a wrong done by the King, who hatha 

prerogative not to be fued by writ: in which fenfe it is 
either general, That the King do him right, whereupon 
follows 2 general indorfement upon the fame, Let right be 

done 





done the party; or it is fpecial, when the conclufion and 
indorfement are fpecial, for this or that to be done, We, 
Standf. Prarog. c- 22. See Black. Com. 3 V. 256. 

By ftatute, the foliciting, labouring or procuring the put- 
ting the hands or confent of above twenty perfons to any 
petition, to the King, or either Houfe of Parliament, for 
alterations in church or ftate; unlefs by affent of three or 
more juftices of peace of the county, or æ majority of the 
grand jury, at the affifes or feffions, &c. and repairing to 
the King or Parliament to deliver fuch petition, with 
above the number of fez perfons, is fubject to a fine of 
100/, and three months imprifonment, being proved by 
two witnefles, within fix months, in the court of B; R. 
or at the affifes, &¥c. 13 Car. 2. c.5. And if what is 
required by this ftatute be obferved, care muft be taken 
that petitions to the King contain nothing which may be 
interpreted to reflect on the adminiitration; for if they do, 
it may come under the denomination of a libel: and ’tis 
remarkable, that the petition of the city of London, for 
the fitting of a parliament was deemed libellous; becaufe 
it fuggefted that the King’s diffolving a late parliament 
was an obftruction of jultice, Read. Stat. Vol. 4, 353- 
Alfo the petition of the feven bifhops, fent to the Tower 
by James Il. was called a libel, &c. 3 Mod. 212. 
To fubfcribe a petition to the King, zo frighten him into a 
change of his meafures, intimating that if it be denied, many 
thoufands of his fubjects will be difcontented, Se. is inclu- 
ded among the contempts againit the King’s perfon and 
government, tending to weaken the fame, and punifh- 
able by fine and imprifoment. 1 Hawé. P. C. 60. 

Petition in Chancerp, Is a requeft in writing, di- 
rected to the Lord Chancellor or Matter of the Rolls, 
fhewing fome matter whereupon he prays fomewhat to be 
granted him. P.R.C. 269. 

Mott things which may be moved for of courfe, may be 
petitioned for. 

Sometimes it is upon a collateral matter only, as it has 
relation to fome precedent fuit, or to an officer of the 
court; as to have a clerk or folicitor’s bill taxed, or to 
oblige him to deliver up papers. P» R. C. 270. 

The Mafter of the Rolls is not to be petitioned for 
rehearings, but the Chancellor; alfo the Chancellor only 
is to be petitioned touching pleas, demurrers or excep- 
tions, or touching decrees or {pecial orders made before the 
Chancellor. In moft cafes of petition, the Matter of the 
Rolls may be applied to. P. R. C. 270. See 16 Vin. 
Mor. 337, 338. ; 

Petition of Right. In the reign of Charles I. there 
was a famous petition of right: that none fhould be com- 
pelled to make or yield any gift, loan, benevolence, tax, 
and fuch like charge, without confent by act of parlia- 
ment; nor upon refufal fo to do, be called to make an- 
fwer, take any oath not warranted by law, give attend- 
ance, or be confined, or otherwife molefted concerning the 
fame, ĉe. And that the fubjeét fhould not be burdened 

. by the quartering of foldiers or mariners; and all com- 
. miffions for proceeding by martial law, to be annulled, 
and none of like nature to be iffued, left the fubject 
(by colour thereof) be deftroyed or put to death, con- 
trary to the laws of the land, &c. See Stat. 3 Car.1. 
ce. 1. See Black. Com. 1 V. 128. 4 V. 430. 
> As to what petitions are declared lawful by ftatute, fee 
1W. & M. fef 2. c. 2. And as to the right of pe- 
titioning; fee Black. Com. 1 V, 143. 4 V. 147. 
Petit Cape. See Cape. 
Petit Larceny. See Larceny. — 
` Detit Herjeanty, Parva ferjeantia. To hold by pe- 
tit ferjeanty, is to hold lands or tenements of the King, 
yielding him a knife, a buckler, an arrow, a bow with- 
out a ftring, or other like fervice, at the will of the frf 
feofor ; and there belongs not ward, marriage or relief. 
None can hold by grand or petit ferjeanty, but of the 
King. But fee 12 Car. 2. c. 24. and Black. Com. 2V. 
3 


2 
Ze 


I. s : 
Petit Deion. In both corporations and counties at 
large, there is fométimes kept a fpecial or petty feflions, 
by a few juftices, for difpatching {maller bufinefs in the- 
neighbourhood between the times of the general feflions ; 
as, for licenfing alehoufes, paffing the accounts of parih | 
aficers, and the like. Black, Com. 4 V. 269. 
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Petit Tičafon, (Parva Proditio) In French [elit tré- si 
hizon, i.e. preditio minor, treafon of a leler kind; for 
as high treafon is an ofence againit the fecurity of the 
commonwealth, fo 1S petit treaion, tho’ not fo exprefly; 
petit treafon is, if a fervant kills his mafter, a wife her 
hufband, a fecular Or religious man his prelate. 25 Bd, Mi 
3: c. 2. whereof fee more in Staundf. Pl. Cor. lib. teci. aN 
Crompton’s Jufiice of Peace 2; See Treafen, and Black. 
Com, AV. 75, 203% ‘ E r 

Petra, Is a fort of weight, we call it a fone, but dife _ 
fering in many places of England; in fome places confits = 
ing of 16, in others of 14, 12 or 8 pounds. Cowell. ge 

Wetraria, Is fometimes taken for a quarry of itones; ae 
and in other places for a great gun called petrard: "tis 
often mentioned in old records and hiftorians in both 
fenfes. Cowell. 

Pews, In a church, may defcend by immemorial cuf- 
tom, without any ecclefiaftical concurrence, from the an- 
ceflor to the heir. 3 Inf. 202. 12 Rep. 105. Black. 
Com. 2 V. 429. r yt j 

Pharos, (from Pharus, a {mall ifland in the mouth of | 
the Nile, wherein ftood a high watch tower) A watch- 
tower or fea-mark: and no man can erecta Pharos, light- — 
houfe, beacon, éc. without lawful warrant and autho= — 
rity. 3 Inf. 204. i 4 eee 

gbviicians. No perfon within London, or feven miles 
thereof, fhall practife as a phyfician or furgeon, without 
licence from the bifhop of London, or dean of St. Pausa 
who are to call to their affiftance four doctors of phyfick, — 
on examination of the perfons, before granted; and inthe 
country, without licence fram the bifhop of the diocefe, — 
on pain of forfeiting 5/. a month. 3 Hen, 8, c. 11. En 

By 14 & 15 H. 8. c. 5. The charter for incorporating 
the college of phyficians is confirmed; they have power 
to choofe a préfident, and have perpetual fucceffion, a 
common feal, ability to purchafe lands, &c, Eight of 
the chiefs of the college are to be called elects, who from _ 
among themfelves fhall choofe a prefident yearly : and if — 
any practife phylick in the faid city, or within feven miles 
of it, without licence of the college under their feal, he 
fhall forfeit 5/. Alfo perfons prattiling phyiick in other 
parts of England, are to have letters teftimonial from the 
prefident and three clects, unlefs they be graduate phy- 
ficians of Oxford or Cambridge, &c. , il t 

The 32 H. 8. c. 10. ordains, that four phyficians (cal- 
led cenfors) fhall be yearly chofen by the college, to 
fearch apothecaries wares, and have an oath given them 
for that purpofe by the prefident; apothecaries denying _ 
them entrance into their houfes, &c. incur a forfeiture of ‘Ge 
5/7. And phyficians refufing to make the fearch are li 
able to a penalty of 40s, And every member of the col 
lege of phyficians is authorized to praétife furgery. 
pith recufants are difabled to praétife phyfick, or to ufe 
the trade of an apothecary, &c. under’ penalties. 
Jac. 1. ¢. 5. The four perfons called cenfors, annually 
chofen by the prefident and college of phyficians, calling | 
to their affiftance the wardens of the apothecaries company, 
or one of them, are empowered to enter into the hou 
fhops, or warchoufes of apothecaries, &e. and exa 
medicines, and to deftroy thofe that are not fit for 
but fubjeé& to appeal to the college of phyficians 
10 Geo, 1. ¢/20. . a 


te 


1. is fhe: 


cafe they had no power by the ftatute to commit, b 
they ought to fue for the penalty of gle per month, 
tam, (Jc. But in cafe of male prattice, the cenfors. 
power to commit, for they may in fuch cafe fine and 
prifon by theircharter, and they are judges of record, 
not liable to an action for what they do by virtue of 
judicial power.: 8$ Rep. 107. "Carth. 494. 

_Apothecaries taking upon them to adminifter p 
without advice of a doctor, has been adjudged pradtifi 
phyfick within the ftatutes ; the proper bufinefs ofan a p 
thecary being to prepare the preferiitions of the dodtor : t 
practice of phyiick was faid to confift in judging of t 
n of the patient; and of the p 
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- temedy for the ditemper; and in directing the applica- 
tion of the remedy. And fo it was refolved, tho’ no tee 
| was given the apothecary. 2 Slk. 451. But this judg- 
ment was afterwards reverfed in the Houle of Lords. 
Mod. Caf: 44. 5 

y Tt has been holden, that if a perfon not duly authorifed 
3 io be a phyfician or furgeon; undertakes a cure, 
= patient dies under his hands; he is guilty of felony ; 
j *tis faid not to be excluded the beneät of clergy. 
A MAUR: £. C. “87. 


= 


matters of buying and felling. ’Tis mentioned in Doctor 
and Student, ¢ 5, who tells us, ’tis a court incident to 
fairs and markets; to be held oly during the time that 
the fairs are kept. Cowell. 

The tair of St. Giles, held on the hills of that name; 
near the city of Wincheffer, by virtue of letters patent of 


and the | K. Edw. 4» hath a court of piepowder of a rran/cendent jus 
but | 

P| 
| cheffer, 


rijdiction; the judges whercot are called jufiices of the 
pavilion, and have their power from the bilhop of Win- 
Prin, Animad. on 4 Init. 191. See Court of 


One who has taken his degree of doćtor of phyčck in | Picpowder, and Black. Com. 3 V. 32, &c. See 7 Vin. 


Rte)? tty r nt $ ; 
= either of the univerfities, may; not practile in London, and 


= college of phyficians ; by reafon of the charter of incor- 
= poration, confirmed by 14 & 15 Hen. 8. c. 5. penn’d in 
u wery {trong and xegative words. As to the teitimonials 

granted by the univerfities on a perion’s taking the doc- 


tor’s degree, thefe may have the nature of a recommenda- | 


_ tion, and give a man a fair reputation, but confer no 
= Tight; confequently thefe ftatutes which have confirmed 
~ the privileges of the univeriities would revive or confirm 
= nothing but the reputation that this teftimonial might 


And as to the laft claufe of this 
flatute, that ‘* none fhall practife in the country without 
“© licence from the prefident and three eleéts, unleis he 
“ be a graduate of one of the univerfities ;” ail the in- 
ference from that would be, that poflibly two licences 
may be neceflary wher a perfon is not a graduate. In 
the cafe of Dr. Lever, Lord Ch. J. Holt did not think 
this queftion worth being found ipecially. The col- 
lege of phyficians, without doubt, are more competent 
judges of the qualifications of a phyfician than the uni- 

 verfities ; and there may be many reafons for taking par- 

ticular care of thofe who practife phyfick in London. 10 

Mod. 353, 354- , ; 
= For more learning on this fubje@, fee 16 Vin. Abr. tit. 
_ ~Phyficians, and Black. Com. 3 V. 122. 4 V. 197. 
Philolopher’s toue. Henry VI. granted letters 
patent to certain perfons, who undertook to find out the 
philofopher’s ftone, and to change other metals into gold, 
_ &c. to be free from the penalty of the Star. 5 Hen. 4, made 
= againt the attempts of chymiffs of this nature. Pat. 34 

“Hen. 6. 3 Inf. 74. See Multiplication of Gold and Sil- 
wer. 

Bicards, A fort of boats of 15 tuns or upwards, ufed 
= on the river Severn, mentioned 34 & 35 H. 8. ¢.3. Al- 
 foafither-boat, 13 Eliz. 11. 
= Piccage, (piccagium, from the Fr. piquer, i, e. effodere) 
= Aconfideration, paid for the breaking up ground to fet 
= up booths, ftalls or ftandings, in fairs; payable to the 
Lord of the foil. 

DO aaus Picle, (piZellum) A fmall parcel of land inclofed with 
= ahedge; a little clofe: this word feems to come from the 

“Italian picciola, i. e. parvus; and in fome parts of Eng- 

~ Jandiìt is called pighrel. 

= Piespotoder Court, (curia pedis pulverizati) from the 

French pied, i. pes, and poudreux i. pulverulentus; Is a 

court held (de bora in horam) in fairs, to adminifter juitice 

to buyers and fellers, and for redrefs of diforders commit- 
ted in them; fo called from the duffy feet of the fuitors ; 


© give fuch graduates 
fi i 







































juftice there is done as {peedily as duit can fall from the foot, 


ight be the more fpeedy, as wellas publick. Ruth c. 4. 


according to him, from pied puldreaux, a pedlar, in old 
rench, and therefore fignifying the court of fuch petty 
japmen as refort to fairs or markets. Barring. Ob/erv. 
Stat. 337. Black. Com. 3 V. 32. So, Skene de verbor. 


abond ; efpecially a pedlar, who hath no dwelling, 
: wiz within three gbbings and three flowings of the fea. 
drous. Of this court, read the flatute 17 Ed. 3. c. 2. 


. 272. and Cromp. Fur. 221. 
ion. This among our old Saxons was called 


` 





OF or according to Sir Edward Coke (4 Inf. 272.) becaufe 


ida the fame principle that juftice among the Jews was 
dminiftered in the gate of the city, that the proceedings 


jut the etymology given us by a learned modern writer is 
_ much more ingenious and fatisfactory ; it being derived, 


snif. verbo Pede-pulverofus fays, the word fignifies a va- 
ierefore muft have juftice fummarily adminiftred to him, 
rat. lib. 5. trad. 1. c.6. num. 6. calleth it Fuffitiam 
See Fuftices of the 


pung-gemot, i. e, a court for merchandize, or handling 


| Abr. p. 16. 
f . . . . 

__-within feven miles of the fame, without licence trom the | 
| 


Pics, Freres pies, Were a fort of monks ; fo called, be- 


| Cauie they wore black and white garments, like magpyes. 


They are mentioned by Waljingham, p- 124. 

#ictancia, A imall portion of meat and drink, diftri- 
buted to the members of fome collegiate body, or other 
people, upon a high fettival, or Rated anniveriary, Libr. 
Statut, Eccl. Paul. Lond. 4. D. 1298. 

Pictantiarius, The pittancer or officer in collegiate 
churches, who was to diftribute the feveral pittances at 
fuch times, and in fuch proportions asthe feveral founders 
or donors had appointed. See Pittance. 

Pig of Head. See Forher. 

Pigeons. Every perfon who hall fhoot at and kiil a 
Pigeon, may be committed to the common gaol for three 
months, by two or more juftices of the peace, or he' fhall 
pay 20s, tothe Poor of the Parifh. Stat. 1 Fac. 1, ¢-27. 
And to fteal Pigeons in a Pigeon-houfe, fhut up fo that 
the owner may take them, is felony. 1 Hawk. P. C. 


4. 
a WYigecon-houfe, Is a place for fafe keeping Pigeons. A 
lord of a manor may build a Pigeon-houie or Dovecote 
upon his land, parcel of the manor; but a tenant of the 
manor cannot, without the lord’s licence. 3 valk. 248. 
Formerly none but the lord of the manor, or the parfon, 
might erect a Pigeon-houfe; tho’ it has been fince held, 
that any freeholder may build a Pigeon-houfe;: on his own 
ground. 5 Rep. 104. Cro, Eliz. 548. Cro. ‘fac. 3823 
440. A perfon may have a Pigeon-houfe, or Dovecote, 
by prefcription. Game-Law, 2 Pa. 133.: See Nu- 
Jance, 
Pila, Is that fide of money which is called pile, becaufe 
it is the fide on which there was an impreffion of a church’ 
built on piles; and he who brings an appeal of robbery 
againft another, mu fhew the certain quantity, quality, 
price, weight, &c. valorem & pilum, where ; ilum figni- 
fies figuram monete. Fleta, lib. 1. c. 39. 
Piiettus, Was antiently ufed for an arrow, as had a 
round knob, a little above the head, to hinder it from 
going far into a mark; from the Lat. pila, which figni- 
| fies generally any round thing like a ball, Et quod fo- 
| refarii non portabunt Jagittas barbatas, Jed piletos. Chart. 
| 31 H. 3. Perfons might fhoot without the bounds of a 
| foreft with fharp or pointed arrows ; but within the foreft, 
| for the prefervation of the deer, they were to fhoot only 
| with blunts, bolts, or Piles: and /agitta pileta was op- 
| pofed to /agitta barbata; as blunts to sharps, in rapiers. 
| Matt. Parif. 
| ileus {uppoztationis, A cap of maintenance. Pope 
| Julius fent fuch a cap, with a fword; to Hen. 8. anno 1514. 
| Holling. 827. but there is mention made of fuch a cap 
| by Hovedon, pag. 656. at the coronation of Richard the 
| Firt. Cowell. 
Pillory, (colliftrigium, collum ftringens ; pilloria from 
the Fr. pilleur, i. e. depeculator, or pelori derived from 
į the Gree Iàn, janua, a door, becaufe one ftanding on 
| the pillory; puts his head, as it were, thro’ a door, and 
| Opáw, video) Is an engine made of wood to punifh offene 

ders; by expofing them to publick view, and rendring 
‘them infamous. There is a fatute of the pillory, 5% 
(H. 3. And by ftatute, it is appointed for bakers, 
foreftallers, and thofe who ufe falfe weights, perjury; for- 
gery; ci 3 Inff..219. Lords of leets are to have a 
pillory and tumbrel, or it will be caufe of forfeiture of 
the leet; and a vill may be bound by prefcription to pro- 
vide a pillory, c. 2 Hawk. P. C. 73. 

Pilot, Is he who hath the government ofa fhip, under 
the matter. Pilts of fhips, taking on them to condu¢t 
any fhip from Dover, &c. to any place up the river 

8N Thames, 
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Thames, are to be firt examined and approved by the 
malter and wardens of the fociety of Trinity Houfe, &c. or 
fhall forfeit 10/. for the firft offedce, 20/. for the fecond, 
and 40/. for every other offence; one moiety to the in- 
former, the other to the mafter and wardens; but any 
matter or mate of a fhip, may pilot his own veffel up the 
river: and if any fhip be loft, thro’ the negligence of any 
pilot, he hall be for ever after difabled to a&t as a pilot. 
3 Geo, 1. c. 13. Alfo the Lord Warden of the Cinque Ports 
may make rules for government of pilots, and order a 
fuficient number to ply at fea to conduct fhips up the 
Thames. 7 Geo. 1. c. 21. No perfon fhall a& as a 
pilot on the Thames, &c, (except in collier fhips) without 
licence from the mafter and wardens of Trinity- Houfe at 
Deptford, on pain of forfeiting 20/. And pilots are to be 
fubje& to the government of that corporation; and pay 
antient dues not exceeding 1s. in the pound out of 
wages, for the ufe of the poor thereof. Srat. 5 G. 2. c. 
20. 

By the laws of France, no perfon fhall be received as 
a pilot, till he has made feveral voyages, and paffed a 
ftrict examination; and after that, on his return in long 
voyages, he is to lodge a copy of his journal in the Admi- 
ralty: and if a pilot occafion the lofs of a fhip, he is to 
pay 100 livres fine, and be for ever déprived of the exer- 
cife of pilotage ; and if he doth it defignedly, be punifhed 
with death. Lex. Mercat. 70, 71. 

The daws of Oleron ordain, That if any pilot defignedly 
mifguide a fhip, that it may be caft away, he fhall be put 
to a rigorous death, and hung in chains: And if the 
Jord of the place where a fhip be thus loft, abet fuch 
villains in order to have a fhare in the wreck, he fhall be 
apprehended, and all his goods forfeited for the fatisfac- 
tion of the perfons fuffering ; and his perfon fhall be 
faftened to a ftake in the midft of his own manfion, which 








P RS 


hogfheads, or halfaton, that is, one hundred and twenty 
fix gallons ; mentioned in 1 R. 3. c. 3. 

Piquant, A French word for fhaip, made ufe cf 
to exprefs malice or rancour againft any one. Law Fra 
Did. A 

Pirateg, (Pirate) Are common fea rovers, without - 
any fixed place of refidence, who acknowledge no fove- 
reign and no law, and fupport themfelves by pillage and 
depredations at fea: But there are inftances whercin the 
word pirata has been formerly taken for a fea captain. 
Spel. 
The crime:of piarcy, or robbery and depredation upon $ 
the HIGH SEAS, is an offence againft the univerfal law of 
fociety ; a pirate being, according to Sir Edward Coke, a 
(3 Inf. 113.) hoftis humani generis. As therefore he has- __ 
renounced all the benefits of fociety and government, and . 
has reduced himfelf afrefh to the favage ftate of nature, 
by declaring war againft all mankind, all mankind mut 
declare war againft him: So that every community hatha | 
right, by the rule of felf-defence, to inflict that punifh- ; 
ment upon him, which every individual would in a ftate — 
of nature have been otherwife entitled to do for any in- 
vafion of his perfon or perfonal property. Black. Com. 4 
V. 71. 

Pirates are enemies to all : They are denied fuccour by 
the law of nations; and by the Civil law, a ranfom pro- 
mifed to a pirate, if notcomplied with, creates no wrong 3 
for the law of arms is not communicated to fuch, neither 
are they capable of enjoying that privilege, which lawful 
enemies are intitled to in the caption of another. Lex 
Mercat. 183. If a pirate enters a port or haven, and af- 
faults and robs a merchant fhip at anchor there ; this is 
not piracy, becaufe it is not done upon the sigh fas 
but it is a robbery at the Common law, the ac being infra 
corpus comitatus: And if the crime be committed either 


being fired on the four corners, fhall be burnt to the | /uper altum mare, or in great rivers within the realm, 


ground, and he with it. Leg. O/. c. 25. And if the 
fault ofa pilot befo notorious, that the fhip’s crew fee an 
apparent wreck, they may lead him to the hatches, and 
ftrike off his head; but the Common law denies this hafty 
execution: An ignorant pilot is fentenced to pafs thrice 
under the fhip’s keel, by the laws of Denmark, Lex 
Mercat. 70. 

Matfters of fhips fhall not oblige pilots to pafs thro’ 
dangerous places, or to fteer courfes againft their wills ; 
but if there be a difference in opinions, the mafter may 
in fuch cafe be governed by the advice of the moft expert 
mariners. Ibid. Before the fhip arrives at her place or 
bed, while fhe is under the charge of the pilot, if fhe or 
her goods perifh, or be fpoiled, the pilot fhall make good 
the fame: But after the fhip is brought to the harbour, 
then the maffer is to take charge of her, and anfwer all 
damages, except that of the a of God, Ge. Leg. Ol. 
Cap. 23. 

In charter parties of affreightment, the mafter gene- 
rally covenants to find a pilot, and the merchant to pay 
him: And in cafe the fhip all mifcarry thro’ the in- 
fufficiency of the pilot, the merchant may charge either 
the mafter or the pilot; and if he charges the mafter, 
fuch mafter muft have his remedy againft the pilot. Lex | 
Mercat. 70. See Lodmanage. And Strange 249. for the 
conftruction of the ftatute relating to the piloting of fhips. 
3 Geo. 1. c. 13. See alfo 7 Geo. 1. c 21. 5 Geo. 2, 
c 20. And 4 Geo. 3. c 12. 

imp-Cenure——Willielmus Hoppefhort, tenet di- 
midima virgatum terre in Rockhampton de Domino Rege, 
per fervitium cuftodiendi fex demifellas, fcil. meretricos, ad 
ufum Domini Regis. 12 Ed. 1. viz. by Pimp-Tenure. 
Blount’s Ten. 39. 

Pinnas bibere, Or Ad pinnas bibere. The old cuftom 
of drinking brought in by the Danes, was to fix a pin in 
the fide of the waffal bowl, and to drink exactly to the 
pin; as now is prattifed in a fealed glafs, &c. This kind 
of drunkennefs was forbid the clergy, in the council at 
London, Anno 1102. Prefbyteri non eant ad potationes, nec 
ad pinnas bibant. Cowell. 

Pipe, (Pipa,) Isa roll in the Exchequer, otherwife 
called The Great Roll, anno 37 E. 3. c. 4. See Clerk of 
the pipe. It is alfo a meafure of wine, containing two 


which are looked upon as common highways, there it is 
piracy. Moor 756. 

It has been held, that piracy being an offence by the 
Civil law only, fhall not be included in a ftatute {peaking 
generally of felonies, as to benefit of clergy, Se. which 
fhall be conftrued only of thofe felonies which are fuch by 
our law ; as thofe piracies are which are committed in a 
port or creek, within the body of a county. 2 Hawk. 
Pe G. gag. 

If a fhip be riding at anchor at fea, and the mariners 
part in their fhip boat, and the reft on fhore, fo that none 
are left in the fhip ; and’ a pirate attack her, and com- 
mits a robbery, it is piracy. 14 Ed. 3. And where a 
pirate affaults a fhip, and only takes away fome of the 
men, in order to fell them for flaves ; this is piracy: 
And if a pirate make an attack on aip, and the matter 
for the redemption is compelled to.give his oath to pay a 
certain fum of money, tho’ there be no taking, the fame 
is piracy by the Marine law; but by the Common law 
there muft be an adual taking, as in cafe of robbery on 
the highway. Lex Mercat. 185. But the taking by a 
fhip at fea, in great neceflity, of victuals, cables, ropes, 
& c. out of another fhip, is no piracy; if that other hip 
can Jpare them, and paying or giving fecurity therefore. 
Ibid, 183. 

A pirate takes goods upon the fea, and fells them, the ; 
property is not altered, no more than if a thicf on 
land had ftolen and fold them. 27 Ed. 3. cap. 13. 
Godb. 193. Yet by the laws of England, if a man com- f 
mit piracy upon the fubjeéts of any otherprince,and brings  — 
the goods into England and fells them in a market-overt, 
the fame fhall be binding, and the owners be concluded. 


Hob. 79. i. pi 
When goods are taken by.a pirate, and-afterwards the — 
pirate making an attack upon another fhip, is conquered = 


and taken by the other, by the law marine the admiral — 
may make reftitution of the goods to the owners, if they 
are fellow fubjects of the captor’s, or belong to any fate . 
in amity with his fovereign, on paying the cofts and 
charges, and making the captor an equitable confidera~ 
tion for his fervice. Lex Mercat. 134. IF a pirate a 

fea affault.a fhip, and in the engagement kills a perfon in | 
the other fhip, by the Common law all the perfonson 
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board the pirate fhip are principals in the murder, altho’ 
none enter the other fhip ; but by the Marine law, they 


_ who give the wound only fhall be principals, and the 


reltacceffaries, if the parties can be known. Ye/v, 135. 
It has been holden; that there cannot be an acceflary of 
piracy, but if it happens, that there is an acceffary up- 
on the fea, fuch acceffary may be punifhed by the Civil 
law before the Lord Admiral: And it was made a doubt, 
whether an acceffary at land toa felony at fea. was triable 
by the admiral, within the purview of 28 Hen, 8. Tho’ 
this is fettled by 11 & 12 W. 3. which provides that ac- 
ceflaries to piracy, before or after, fhall be inquired of, 
tried and adjudged according to the faid ftatute. 2 Hawk. 
222. 

In cafe the fubjects of a prince in enmity with the crown 
of England, enter themfelves failors on board an Engli/h 
pirate, and a robbery is committed by them, who are af- 
terwards taken ; it is felony in the Engli, but not in the 
ftrangers: But in ancient times it was petit treafon in 
the Englifb, and felonly in the ftrangers: And if any 
Englifoman commits piracy upon the fubjects of any 
prince or ftate in amity with England, they are within 
the ftat. 28 Æ. 8. Ifthe fubjects of any nation or king- 
dom in amity with England thall commit a piracy on 
the fhips or goods of the Englifh, the fame is felony, 
and punifhable by this ftatute: And piracy committed by 
the fubjeéts of France, or any other country in friend- 
hip with us, upon the Britis feas, is properly punifh- 
able by the crown of England only. Lex Mercat. 186, 
187. 

aty is attempted on the ocean, if the pirates are 
over-come, the takers may immediately inflict a punifh- 
ment, by hanging them up at the main-yard end; tho’ 
this is underftood where no legal judgment may be obtained ; 
hence if a fhip on a voyage to any part of America, or the 
plantations there, on a difcovery of thofe parts ; is at- 
tacked by a pirate, but in the attempt the pirate is over- 
come; the pirates may be forthwith executed, without 
any folemnity of condemnation, by the Marine law. 
Ibid. 184. 

By the antient Common law, piracy, if committed by 
a fubje&t, was held to be a fpecies of treafon, being con- 
trary to his natural allegiance ; and by an alien to be 
felony only: But now, fince the ftatute of treafons, 25 
Ed. 3. c. 2. it is held to be only felony in a fubject. 
3 Inf. 113. i 

Formerly it was only cognizable by the admiralty 
courts, which proceed by the rules of the Civil law. But, 
it being inconfiftent with the liberties of the nation, that 
any man’s life fhould be taken away, unlefs by the judg- 
ment of his peers, or the Common law of the land, the 
ftatute 28 Hen. 8. c. 15. eftablifhed a new jurifdiction for 
this purpofe ; which proceeds according to the courfe of 
the Common law. Black. Com. 4 V.71. 

By ftat. 28 Hen. 8. c. 15. all robberies committed by 


5 pirates, fhall be inquired of, heard and determined in 


any county of England, by the King’s commiffion, as if the 


offences had been committed on land; and fuch commiffion 


; As dhal! be direéted to the Lord Admiral, and other perfons, 
as fhall be named by the Lord Chancellor, who /hall de- 






E Fad aed thay hg 
the blood, the ftatute mentioning only that the offender 
= dhall fuffer death, lofs of lands, &¢. as if he were at- 
tainted of a felony at Common law ; but fays not, that 
‘the blood fhall be corrupted. 


termine Juch offences after the common courfe of the laws of 
the kingdom ujed for felonies and robberies, Fc, and award 
judgment and execution as againft felons for any felony 
done on the land; and the offenders fhall fuffer death, 
lofs of lands and goods, as if they had been attainted of 
fuch offence committed on land, &c. 

This ftatute doth not alter the offence of piracy, but 
eaves it as it was before, viz. Felony only by the Civil 
Jaw ; but giveth a trial according to the Common law, 
and infliéts death, fc. as if the offenders had been con- 
viéted of any felony done upon the land. 3 Inf. 112. 
. And no attainder for this offence corrupts 


3 Inf. 112. Likewife the 
offender is to be tried on the ftatute, to forfeit his 


lands, &c, which are not forfeited by the Civil law. 1 
i f ih, Abr ° 


FER 


it E9 12 W. 3. c 7. ena&s, That all piracies, commit= 
ted on the fea, or in any haven, &c, where the admiral 
hath jurifdiétion, may be tried at fea, or on the land, in 
any of his Majefty’s iflands, &c. abroad, appointed for 
that purpofe, by commiffion, under the Great Seal, or 
feal of the admiralty, directed to fuch commiffioners as 
the King fhall think fit; who may commit the offenders, 
and call a court of admiralty, confifting of Jeven perfons at 
leaf, or for want of feven, any three of the commif= 
fioners may call others; and the perfons fo affembled 
may proceed according to the courfe of the admiralty, pafs 
fentence of death, and order execution, €c. And coms 
miffions for trial of offences within the Cixgue Ports, 
fhall be directed to the warden of the Cingue Ports, and 
the trial to be by the inhabitants of the ports. And if 
any natural born fubjeéts or denizens, fhall commit 
piracy againft any of his Majefty’s fubjects at fea under 
colour of any commiffion from any foreign prince, they 
fhall be adjudged pirates : If any matter of a fhip, or fea- 
men give up his fhip to pirates, or combine to yield up, 
or run away with, any fhip ; or any feaman lay violent 
hands on his commander, or endeavour a revolt in the 
fhip, he fhall be adjudged a pirate, and fuffer according- 
ly ; alfoif any perfon difcover a combination for running 
away with a fhip, he fhall be intitled to a reward of 104 
for every veffel of 100 tons, and 15/. if above: And all 
perfons who fet forth any pirate, or be aflifting to thofe 
committing piracy ; or that conceal fuch pirates, or res 
ceive any veffel or goods piratically taken, fhall be deem- 
ed acceflary to the piracy, and fuffer as principals. The 
6 Geo. 1, makes the fat. 11 & 12 W. 3. c. 7. perpetual. 

And by 8 Geo. 1. c. 24. Matters of thips trading with 
pirates, or furnifhing them with ftores, €c. and perfons 
correfponding with pirates, are declared guilty of piracy ; 
and fhall be tried according to 28 Hen. 8. and 11 & 12 
W. 3. and fuffer death, forfeit lands, &c. Ships fitted 
out with defign to trade with pirates, and the goods 
fhall be forfeited: And mafters of fhips, and feamen of 
fhips carrying guns, being attacked by pirates, if they do 
not defend their fhips, fhall forfeit their wages, and be 
imprifoned fix months; but feamen wounded in defence 
of thips againft pirates, fhall be admitted into Greenwich 
hofpital, &ec. 

When an Engli fhip fhall have been defended by 
fight againft pirates, and any of the officers or feamen be 
killed or wounded, the judge of the admiralty, or mayor 
or chief officer of any port, affifted by four merchants, may 
by procefs levy a fum not exceeding 2 per cent. of the 
value of the fhip and goods defended, to be diftributed 
among the officers and feamen, or the widows and children 
of the perfons killed. Lex Mercat. 186. Pirates are 
always excepted in general pardons: And indictment for 
piracy muft alledge the fact to be done UPON THE SEA? 
and have both the words felonice and piratice, Ge. 

By 18 Geo. 2. c. 30. All fubjeéts who during any 
war, fhall commit hoftilities on the fea againft any of his 
Majefty’s fubjects by colour of any commiflion from the 
enemy, or adhere, or give aid to the enemy upon the fea, 
may be tried as pirates, in the court of Admiralty, on 
fhip-board or on land, and being convicted fhall fuffer 
death, &¥c. as other pirates, &c. by the fat. 11 W. 3. 
But perfons conviéted on this act, fhall not be tried for the 
fame crime as for high-treafon ; but if not tried on this 
act, may be tried for high-treafon on the fat. 28 H. 8. 
c. 15. Vide Staunf. P. C. 10. 3 Inf. 112. 2 Hale’s 
Hifi P. C. 369, 370: 1 Hawk. P. C. 98. 

In the conftraction of 28 H. 8. c. 15, the following 
opinions have been holden : 

That it does not alter the nature of the offence, fo as 
to make that, which was before a felony only by the Civil 
law, now become a felony by the Common law ; for the 
offence muft fill be alleged as DONE UPON THE SEA, and 
is no way cognizable by the Common law, but only by 
virtue of this fatute ; which, by ordaining that in fome 
refpects it fhall have the like trial and punifhments as are 
ufed for felony at Common law, fhall not be carried fo 
far as to make it alfo agree with it in other particulars 
which are not mentioned; from hence it follows that 
this offence remains, as before, of a fpecial nature, and 

that 
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that it hall not be included in a general pardon of all | edi& or proclamation ; alfo it fignifies a writing of fafe 
Moor, | 


felonies, 3 In/t. eee 2 Hale’s Hift y P~ C. 370. 
750: -3 Inf. 112. W RETIE 

From the fame Beg, it follows, that no perfon in re- 
{pec of this ftatute be conftrued to be, or punithed as 
acceffaries to piracy before or after, as they might have 
been, if it had been made felony by the ftatute, ‘whereby 
all thofe would incidentally have been acceflaries in the 
like cafes in which they would have been acceffaries to a 
felony at Common law; therefore acceffaries to piracy, 
being neither exprefsly named in the ftatute, nor by con- 
ftruétion included, remain as they were before, and were 
triable by the Civil law, it their offences were committed 
on the fea; but on the land, by nolaw, until 11 & 12 
W. 3, c. 7. for 2 & 3 Ed. 6. c. 24. which provides againft 
acceffaries in óne county to a felony in another, extends 
not to acceffaries to an offence committed in no county, 
but on the fea ; but by 11 Giz W. 3. they are triable in 
like manner as the principals are by 28 H. 8. 3 Inf. 
112. 1 Hawk, P. C. 99. 

From the fame ground it follows that an attainder for 
this offence corrupts not the blood, for tho’ the ftatute 
fays, that the offender fhall fuffer fach pains of death, 
&c. as if he were attainted of a felony at Common law, 
yetit fays not, that the blood fhall be corrupted. 3 Infl. 
112. 1.Hawk. P. C. 99. 

Yet it has been reiolved, that an offender ftanding 
mute on an arraignment, by force of this ftatute, fhall 
have judgment of paine fort & dure ; for the words of 
the ftatute are, that a commiffion thall be dire&ted, &c. 
to hear and determine fuch offences after the common 
courfe of the laws of the land. 3 Inf, 114. Dyer 241. 
pl. 49. 308. pl. 73. 

It hath been holden, that the indiétment for this of- 
fence muft allege the fact to be done at fea, and muft 
have the words félonice and piratice ; and that no offence is 
punifhable by virtue of this act as piracy, which would 
not have been felony if done on the land, confequently 
taking an enemy’s fhip, by an enemy is not within the 
ftatute. jelnf?. 112. 1 Roll. Rep. 175. 1 Hawk. P.-C. 
100. 

It is agreed, that this ftatute extends not to offences 
done in creeks or ports within the body of a county, -be- 
caufe they are and always were, cognizable by the Com- 
mon law. Moor 756. 1 Roll. Rep. 175. 1 Hawk, P. 
C. 100. 

Piracies on the fea, excepted out of the general par- 
don, 20 Geo. 2. ¢. 52. fed. 13. See 16 Vin. Abr. tit. 
Pirates. 

Pirates Goods. In the patent to the admiral he has 
granted him bona piratar’ : The proper goods of pirates 
only pafs by this grant; and not piratical goods. So itis 
of a grant de bonis felonum, the grantee fhall not have 
goods ftolen, but the true and rightful owner. But the 
King fhall have piratical goods, if the owner be not 
known. 10 Rep-109. Dyer 269. Jenk. Cent. 325. 

Witcary, (Pifcaria, wel privilegium pifcandi) Is a 
right or liberty of f/bing in the waters of another perfon : 
And there are three forts of pifearies, libera pifcaria ; Se- 
paralis pifcaria; and communis pifcaria. “See Fifbing, and 
Common of Pifeary. And Black. Com. 2 V. 34, 39. 

Pitcenarius, Is ufed in our records for a fifhmonger. 
Pat. 1 EB. 3. part. 3. m. 13 

it, Is a hole wherein he Scots ufed to drown women 
thieves ; and to fay condemned to the pit, is as when we 
fay condemned to the gallows. Skene. 

Pit and Gallows. See Fofa and Furca. 

Pitching-ence, Money, (commonly a feny,) paid 
for pitching, or fetting down every bag of corn, or pack 
of goods, in a fair or market. 

Pittance, (Pitancia, modicum) A little repaft, or re- 
fection of fith or flefh, more than the common allowance. 
Johannes Dei Gratia, Jc. Conceffimus, Sc. In 
ufus pauperum, & ad refectionem monachorum, qui illis die- 
bus oficia divina pro defunctis celebrabant, que hail pi- 
tancia vocat’, ĉe. Rot. Char. ad Hofpital. S PPIE 
tor. San&i Edmundi, &c. An. 1 Reg. Johan. p 

Placard, (Fr. plaguart, Dutch placcaert) Hath feveral 
fignifications: In France, itis a table, wherein laws, 
orders, &¢. are written and hung up; in Holland, it is an 
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condué ; with us it is little ufed, bat i is mentioned as a 
licence to wie certain games, ége. in the fat. 2 g es g 
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Piaee, (Locus) Where a fact was committed, is tobe 
alledged in appeals of death, indi@ments, @e. And 
pl ace is confiderable in pleadings, in fome cafes : Where 
the law requires 4 thing to be fet down in a certain 
place, the party muft in ‘his pleadings fay, it was done — 
there. Co. Litt. 282. When one thing comes in the — 
place of another, it fhall be faid to be of the fame nature ; 
as in cafe of an exchange, &c. Shep. Epit. 700. See 
Local. 490 STA 

Placita, Pleas, or pleadings, or debates and trials at 
law. Placita is a word often mentioned in our hiftories, 
and law books: At firftit fignified the publick affemblies 
of all degrees of men where the King prefided, and they 
ufually confulted upon the great affairs of the kingdom, 
and thefe were called generalia placita, becaufe generalitas x i 
univerforum majorum tam clericorum quam laicorum ibidem 
conveniebat : This was the cuftom in France, as well as 
here, as we aretold by Bertinian, in his Annals of France, 
in the year 767. Some of our hiltorians; as Simeon of 
Durham, and others, who wrote above 300 years after- 
wards, tells us, that thofe aflemblies were held in the 
open fields : and that the placita generalia, and curia regis, 
were what we now call a parliament : Itis true, thelords ii 
courts were fo called, wiz. “Placita generaha, but oftner ~ 
curiæ generales, becaufe all their tenants and vaftals were 
bound to appear there. 

We alfo. meet with placitum nominatum, i.e. the day oe 
appointed for a criminal to appear and plead, and make ves 
his deferfte. Leg. H. 1. cap. 29. 46, 50. iene 
tum, i.e. when the day is paft. Leg. H. 1. cap. 50. 
Lord Coke tells us, that the word is derived from pla- 
cendo, quia bene jlacitare Super omnia placet: this feems 
to be a very fanciful derivation of the word: it frems ra- 
ther to be derived from the German plats, or from the 
Latin plateis, i. e. fields or ftreets where thefe affemblies 
or courts were firk leld. But this word placita did fome- 
times fignify penalties, fines, muléts, or emendations, : aca 
cording to Gervafe of Tilbury, or the Black Book in the 
Exchequer, 4.2. tit. 13. Placita autem dicimus penas 
pecuniarias in quas incidunt delinquentes, Soin the laws of 
Hen. 1. cap. 12, 13. Hence the old rule of cuftom, 
Comes, habet tertium denarium placitorum, is to be thus — 
underitood ; the Earl. of the county fhall have the third 
part of the money due upon muléts, fines, and amer- 
ciaments impofed in the affifes and county courts. 
Cowell. ; 

Placitare, i. e. Litigare & caus agere, to plead : 
And the manner of pleading before the Congue/t was, 
Coram aldermanno  proceribus, GF coram kuudredariity 
Ege, MS. in Bibl. Cotton. 

Piacitatoz, A pleader : Ralf Flambard is recorded to 
be totius reeni pl citator, Temp. W. 2. See fupra, 
laft claufe of placita. 

Plaint, (Fr, plainte, Lat, PA Is the exhibiting bd 
any action, in writing ; and the party making his laine 
is called the plaintif, Kitch. 231, A plaine i in an in 
ferior court is the entry of an action, after this mann 
A. B. complains of C. D. of a plea of trefpafi, &e. 
there are pledges of profecuting, that is to fay, Jee hn Do 
Richard Roe. A 

The firit procefs in an inferior court is a 
is in the nature of an original writ, becaufe therei 
fet forth the plaintiff’s caufe of action ; and on this 
there may ifue a pone, till the return of a nikil 
which a capias will lie againft the body of the defend 
2 Lill, Abr. 294. 

Where a plaint is levied in an inferior court, the 
fendant mult be firt diftrained for non-appearance, 
fomething of /mall value; then if he doth not app 
farther diftrefs is to be taken to a greater value, ; 
on ; if all his goods aré diftrained on the firft diltre Gs 
tachment may be iffued out of B. R. againit the o 
&c. Ibid. ‘A plaintiff in an afife may abridge his p 
of any part whereupon a bar is pleaded. 21 Hen. 
See County Court. And Black, Com. 3 V. 273+ 
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- Plaint in a faperior court, is faid to be the caufe for 
which the plaintitt complains againft the defendant; and 

for which he obtains the King’s writ: For as the King 
denies his writ to none, if there be caufe to grant it; fo 
he grants not his writ to any, without there be caufe al- 
ledged for it. 2 Lill. 294. 

Planchia, A plank of wood. Cowell. 

— Piaifkerers, Not to exercife the art of a painter in Lon- 
ZAI Tac. Ts ¢. 20. 
Plantation, (Plantatio, Colonic) Is a place where peo- 
ple are fent to dwell; or a company of people tranfplant- 
ed from one place to another, with an allowance of land 
for their tillage. Lite. Dig. 
Ailwattes, which the natives in any country make no ufe 
of, nor can receive any damage by their being in the hands 
of others, may lawfully be poffeffed by planters: If a na- 
tion or people be expelled out of their own land, 
they may ieek void places in fome other country, 
and there may juitly plant ; and the immediate poffef- 

fing fuch plantations creates a right againtt all perfons but 
he who hath empire there. Lex Mercat. 156, And where 

= perfons having arrived in any territories and planted therc, 
if before they can reap the fruits of their labour, the ne- 
ceflities of human life are wanting, by the laws of nature 
they may force a fubfiftence froma neighbour planter ; be- 
caufe a fubfiftence belongs to every man unlefs he has 
merited to lofe the life he {feeks to preferve. bid. 

Our plantations abroad are chiefly iflands in America, 
over wh.ch there are particular governors ; and the iflands 
of Jamaica and Baréadoes, with fome others, are very 
‘populous, and much frequented by unfortunate perfons, 
l who have fo great advantages in trade, that by their 
. înduåry, their prefent misfortune is often attended with a 
= future happinefs, by accummulating wealth from the pro- 

du&t of thefe foreign colonies. Geograph. Epitom. 228. 

The Englifh Plantations contain Jamaica, Barbadoes, 
Virginia, Maryland, New England, New-York, Carolina, 

Bermudas, and the Leeward Ijlands, (Sc. And there is late- 
lya fettlement in America much encouraged, called Geor- 

gia, under the management of truftees, we. The planta- 
tion Tflands being got by conqueft, or by the King’s 
= fubjetts going in {earch of fome prize, and planting them- 
i felves there, the King is not reftrained by the laws of 
England to govern them by any particular laws, but may 
govern them by what law be will: but it has been adjudg- 
ed, That the laws and cuftcms by which the people of any 
= ifland or plantation were governed before the conquett there- 
ei of, bind them until new laws are given ; for there is 
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are obtained, and even then fome of their old cuftoms 
= may remain, as they do in Barbadoes, (Jc. Ifan unin- 
= habited country be newly found out by Engli fubjeĉ&ts, 
all the laws of the kingdom of Exgland are immediately 
© | inforce there. 2 Salk. 411. 3 Mod. 159, 4 Mod. 225, 
) 226. See. Black. Com. 1 V: 106. 4V. 245. 

= For the feveral flatutes relating to the plantations, fee 
= Table to the Statutes. 
~ Pilate, Hoy, or fmall waterveffel. 13 Eliz. cap. 15. 
_ A tax laid on perfons pofleffed of filver plate. 29 Geo. 2. 
CS 

- Alfo veffels, &c. of gold and filver are called plate, 
as well in law, as in trade. 

BY 7S8W. 3. c.19.f.3. Publick houfes were pro- 
ibited to ufe plate. After this part of the aét had lain 
ormant many years, a fet of informers fuddenly arofe, 
and brought a number of actions for the penalties, for- 
feited by virtue of the aét, whereupon many publicans 
Tailed afum of money to pay the expence ofa bill to re- 
peal thisclaufe, and obtained an aét for the repeal, which 
the 9 Geo. 3, c. 11. f 1. See Table to the Statutes tit. 


f aphoule, Playhoujes were originally inftituted with a 
-deign of recommending virtue and expofing vice and 
folly ; therefore are not in their own nature nufances : 
but it hath been holden, that a common f/layhoufe may be 
a nufance, ifit draw together great numbers of coaches, 
_ Ge, as prove generally inconvenient to the places adja- 
E cent, 5 Mod. 142. 

-If any perfonsin plays, €c. jeftingly or profanely ufe 
g Mp name of God, they forfeit 10 /. 1 Jac. 1. c. 21, 
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And players {peaking any thing in derogation of religion, 
sc. are liable to forfeitures and imprifonment. 1 Eliz. 
Alfo acting plays or interludes on a Sunday, is fubje& to 
penalties, by 1 Car. 1. cap. 1. 

No perfon fhall act any new play, or addition to an old 
one, ése. unlefs a true copy thereof, figned by the mafter 
of the playhoufe, be fent to the Lord Chamberlain four- 
teen days before aéied; who may prohibit the reprefent- 
ing any ftage play: And perfons acting contrary to fuch 
prohibition, forfeit 50/. and their licences, &c. Stat. 
10 Geo, 2. c. 28. And by this ftatute, no licence is to 
be given to at plays, but in the city and liberties of Weft- 
minfier, or places of his Majelty’s refidence. Zid. See 
Nu/fance. 

Plays and Games, See Nufance, Gaming. 

¥9iea, (Placitum) Is that which either party alledges for 
himfelf in court, in a caufe there depending to be tried: 

Pleading in a large fenfe, contains all the matters 
which come after the declaration, till ifue is joined ; but 
is commonly taken for the defendant’s anfwer to the de- « 
claration, 

Pleas are divided into pleas of the crown, and common 
pleas ; pleas of the crown are all fuits in the King’s name, 
for offences committed again{t his crown and dignity, 
and alfo againft the peace. ‚Common f/eas are thofe that 





are agitated between common perfons, in civil cafes: 
And pleas may be farther divided into as many branches as 
action ; for they fignify all one. §.P.C. cap. 1. 4Inft. 
10, 

A plea to the a€tion is that which goes to the merits of 
the caufe or ation ; and is general to the declaration, or 
a fpecial plea: A general plea in debt or contraét, is 
He owes nothing: In debt on bond, ’Yis not his deed, or 
He paid it at the day; in ation of the cafe upon a pro- 
mife, He did not promife ; in trefpafs upon the cafe, Not 
guilty ; in covenant, performance of covenants, Sc. 

A Special plea contains the matter at large, concluding 
to the declaration or action; and {pecial p/eas are many, 
as by"dure/s and per mīnas, and in ju/tification, that in af- 
fault and battery, the plaintiff ftruck the firt blow, &c. 
In waite, on nul wafle pleaded, the defendant cannot 
plead juilifiable waite; but he may give in evidence, 
lightning, enemies, fc. to prove it to be no wafe: 
He is to confefs the fact, and plead {pecially in thefe cafes, 
Finch 362, 378. 1 Inff. 282, 372. 

Special pleas in an{wer to oe dedlaration, are pleas in 
bar, or in abatement; and every plea mult be pleaded 
either in bar to the aétion, or in abatement of the writ 
upon which the aétion is framed, oritis but a difcourfe, 
and not a plea. 

Special pleas are drawn up in form, fetting forth the 
matter pleaded, &c. and mutt be figned by counfel, or 
they will not be received: A foreign plea is to be ingrof- 
fed in parchment, and figned by counfel, and be put 
in, on the oath of defendant, that the plea is true. 
Pra&if. Attorn. Edit. 1. pag, 80. And when a defendant 
hath pleaded, the plaintiff anfwers the defendant’s 
plea, which is called a replication; and the defendant’ 
anfwers the replication, by rejoinder; which the plain- 
tiff. may anfwer by /urrejoinder ; and fometimes, (tho’ fel- 
dom,) pleadings come to redutter; in anfwer to furre- 
joinder; and farrebutter. 1 Inff. 303. 


The order of pleading. 
In good order of pleading, a perfon ought to plead, 


it, To the jurifdittion of the court. > 

2dly, To the perfon of the plaintiff, and next of the de- 
fendant, 

3dly, To the writ. 

4thly, To the adtion of the writ. 

sthly, To the count or declaration. 

6thly, To the adfion itfelf, in bar thereof: 


A plea to the juri/diction is called a foreign plea, be- 
caufe it alledges that the matter ought to be tricd jn ano- 
ther court, &c. 

Pleas to the perfon, have been formerly fix, viz. ville- 
nage, outlawry, excommunication, the party an alien, 
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out of protection, and profeffed in religion ; but the laft 
is now no flea. 

The plea to the writ, is for variance between the 
writ and record, death of parties, mifnomer, jointenancy, 
Jc. and may be to the writ and bill, or count together. 

Pleas to the count or declaration, are variance between 
the writ and count, fpecialty or record, incertainty, Sc. 
and all thefe are properly p/eas in abatement. 

Plea to the ađion of the writ is where one pleadeth fuch 
matter which fheweth the plaintiff had no caufe to have 
the writ brought. And a pka in bar to the aéion itfelf, 
is when defendant pleadeth a plea which is fuffi- 
cient to. overthrow the action. Kitch. gs. Liit. 
196. Pleasin bar, fuch as a releafe, the ftatute of li- 
mitations, agreement with fatisfaction, &c. deftroy the 
plaintiff’s action for ever: but pleas in abatement are tem- 
porary and dilatory, and do not deftroy the action, only 
Slop the caufe for a while, till the defect is removed ; as 
where there is fome fault in the writjor declaration, mifno- 
mer of the defendant, where the plaintiff is excommunicate, 
&c. A plea to the jurifdiction, of mifnomer, or any 
other plea in abatement, cannot be pleaded after an im- 
parlance; tho’ a plea in bar may, becaufe that goes to 
deftroy the action. 2 Lutw, 1174. 

Pleas in bar may come after a continuance, or general 
imparlance ; but if fuch plea be firt pleaded, the defend- 
ant fhall not be admitted afterwards to plead in abate- 
ment of the writ, which is allowed to be good by plead- 
ing in bar to the action: yet matter of record may be 
Jhewn in arreft of judgment, and thereby the writ be abat- 
ed. Hob. 280, 281. 

By imparlance a writor billis admitted to be good, fo 
that after it, plea in abatement ought not to be received ; 
but if it be accepted, and the plaintiff doth demur to it, 
the demurrer is good: After defendant hath pleaded in 
abatement, and before he pleads dire&ly in bar, he may 
demur to the declaration, as he may where he is advifed 
that the declaration is infufficient, ce. Pratt. Solic. 235, 
236. 

AR has been refolv’d, That where a plea is in abatement, 
if itbe of neceflity that the defendant muft difclofe matter 
of bar, he fhall have his eleétion to take it either by way 
of bar, or abatement. 2 Mod. 65. If defendant can have 
no advantage by pleading in abatement, or by demurring, 
he may afterwards plead in bar; and before he pleads any 
fpecial matter in bar, he may plead in general, viz. A re- 
leafe or defeafance ; acceptance of other things; tender 
of amends; concord or accord; arbitrament; auterfoits 
bar by former judgment ; the ftatute of limitation; dif- 
ability of plaintiff; privilege of defendant, or other mat- 
ter; for feveral matters pleadable in abatement, may be 
pleaded in bar. Pra&. Attorn. 1 Edit. 82. Alfo he may 
plead another action depending of the Jame nature, for 
the fame thing, &e. and ifa perfon miftaking his firft 
action, bring another action without difcontinuing the 
firt, this plea may be pleaded. 1 Salk. 392. 

There is likewife a plea puis darrein continuante, where 
defendant hath pleaded a plea, and before trial there hap- 
pens fome new matter, which will avoid the action: It 
may be pleaded after ifue joined, at any time ‘before wer- 
di&; but after verdi&, and before day in bank, there is 
no day to plead it; fo that the remedy is by audita quere- 
da. Cro. fac. 646. 

A defendant with leave, may plead feveral matters ; but 
if any fuch matter be excepted to, and found infufficient, 
cofts fhall be given : And no dilatory plea thall be allowed 
in any court of record, unlefs the truth of it be proved 
by afidavit; or fome probable matter be fhewn. 4 & 
5 Ann. cap. 16. 

When a declaration, or bar, are defective in circum- 
ftances of time, place, &c. this may be helped by the 
pleading of the adverfe party toit; but not if it be in- 
Sufficient in matter. 2 Ventr.222. 1 Danv. Abr.156. If 
defendant pleads a dilatory and frivolous f&a, to hinder 
plaintiff from going to trial; the court, oz motion, will 
order defendant to plead fuch a plea as he will ftand to, 
or accept of a demurrer to his plea, on arguing where- 
of, if the plea be not good, the court will not after per- 
mit him toamend it; and when a dilatory plea in abate- 
ment is over-ruled, there fhall be a re/pondeas ouffer, except 
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an ifue be joined onit. 6Mod. 102. Andifa plain 
bar, is ower-ruled, judgment fhall be given againft defen- 
dant. Lutw. 42. 

Where it is doubtful between the parties, whether a 
plea be good or not, it cannot be determined by the court 
on motion, but there oughtto be a demurrer to the plea; 
and on arguing thereof, the court will judge of the s/ea, 
whether good or bad: And no advantage can be had of 
double pleading, without /pecial demurrer. 2 Lill. Abr. 
310. Lutw. 422. But tho’ the court is to judge of plead- 
ing, they will not dire& any perfon how to plead, notwith- 
ftanding the matter be difficult; for zhe parties muf plead 
at their peril, and counfel are to advife, &e. 

If plaintiff’s attorney will confent, defendant may 
waive his plea pleaded, without moving the court; and 
if he will not confent, it cannot be done without moving 
thecourt. Trin. 1651. A defendant may waive his fpe- 
cial plea, and plead. the general ifue, if there be no join- 
der in demurrer. 2 Salk, The defendant, before joinder 
in demurrer, may amend his plea ; and fo after joinder in 
demurrer, before argued: And where defendant has de- 
murred, and the plaintiff joined ; the court will often al- 
low him to withdraw his demurrer, and plead to the ac- 
tion, if plaintiff hath not been put by atrial. Pradi/. 
Solic. 303. 

Defendant had leave to plead de nowo in four days, with- 
in which time he ought to have pleaded in chief; but in- 
ftead of that, he pleaded an outlawry of the plaintiff, 
é%c. and thereupon plaintiff figned judgment for want 
of a good flea; but on payment of cofts, &%c. and plead- 
ing to ifue immediately, judgment was fet afide, Mod. 
Ca. in L. and E. 289. 

„A plea may be amended, if it be but in paper, and not 
entered, paying cofis : If after the defendant hath pleaded, 
the plaintiff alters his declaration, the defendant may al- 
ter his plea. 2 Lill.322. Pleas, &c. in Englifb, may be 
amended in paper, or on record, and even after judgment, 
on payment of cofts, Fe. by Stat..4. Geo, 2. Falihood ina 
plea, if not hurtful to plaintiff, nor beneficial to defendant, 
doth no injury; as it doth where detrimental to plaintiff, 
Fc. Ibid. 297.. Tho’ if an attorney pleads a falfe plea 
by deceit, it is againit his oath, and he may be fined. x- 
Salk. 515. 

Concerning pleas in general. RS 

All pleas are to be fuccin&, without unneceffary repe- 
titions, and be direét and pertinent to the cafe, not by way 
of argument or rehearfal ; and the plea of every man fall 
be taken moft ftrongly againft himfelf. 2Lill. 304. The 
tlea mult dire?ly anfwer the charge in the declaration, or 
it will not be good. 1 Danv. Abr. 235. If it doth not 
anfwer all the matter contained in the declaration, the 
plainitff fhall have judgment, as for want of a plea. t 
Lev. 16. 

Defendant pleads that he did not receive 8o /. but doth 
not fay or any part thereof; and the plea was adjudged 
ill, for he might receive 79/. and yet not the whole, 
&e. 2 Mod. 146: 

In pleading atender, at the putting in of the plea, the 
money is to be brought into court, or the plea will not be © 
accepted, but the plaintiff fhall fign judgment. 2 Lill. 
Abr. 308. But when judgment in ejectment is figned for 
want of a plea, if poffeflion be not delivered, a judge 


before the affifes may compel plaintiff to accept a plea. 2 č 


Salk. 516. 

If a thing is fhewed in pleading, and it is not after- 
wards traveried or averred /pecia/ly to the contrary, it will 
be taken to be confeféd: Tho’ the confeffion of one de- 
fendantin his plea, thall not prejudice another. Plowd, 


48. 
without thewing when it was made, fhall be taken before 


the trefpafs done: And a plea of difcharge or giving no- 
tice, ce. muft fhew how given. 10 Rep, 40. Plowd. 


128. Dyer 41. s 
Every man mutt plead fuch plea as is proper; but that 

need not be pleaded on one fide, which will come proper- 

ly on theothers Hob? 3, 78, 162. T 
Pleadings which amount to no more than the general 


ifue, are not to be allowed, but the general iffue fall 


be entered ; and where defendant pleads the general ifue, 
: i 
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Hob. 64. A releafe pleaded to an action of trefpafs, , 5 
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The law requires in every pka two things, viz. matter 
Sufficient ; and that it be exprefi’d according to the form of 
the law. Hob. 164. But it is faid a man is not bound 
to one form of pleading, fo he plead the fabftance of the 
matter. Plowd. 435. 

The old way of pleading a record was to begin at 
the original, and not omit any continuance, éc. And 
there is a diverfity where a judgment is feveral, and when 
*tis entire; for if forty acres of land are recovered, here 
a plea of recovery of twenty acres is ill; but it fhould be 
pleaded of the forty acres, whereof twenty are parcel. 
Comber. 253. 

All pleas are to be in Engli, and not in Latin: Each 
leais to have its proper conclufion; and regularly all 
pleas that are affirmative conclude, sud this he is ready 
to verify, &c. A plea in abatement begins, That the de- 
fendant ‘ought not to anfwer the bill, &c. ‘and concludes 
to the declaration thus: Whereupon he prays judgment of 
the bill, or declaration aforefaid ; and that the bill be quafb- 
ed, &c. Ina plea in bar, the defendant in the beginning 
fays, That the plaintiff ought not to have or maintain his 
aclion againft bim; and concludes to the aclion, viz. He 
prays judgment if the plaintiff ought to have or maintain 
his action againft him, &c. <A plea of a record ought 
to conclude, And this he is ready to verify by the record, 
&c. Praa. Solic. 236. 2 Nel/. 1269. ’Tis faid that rhe 
conclufion makes the plea; forif it beginsin éar, and con- 
cludes in abatement, it isa plea in abatement. Ld. Rayin. 
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he ought to plead, fo that the whole matter in queftion 
may be tried. 2Lill. 302. 2 Nel/. Abr. 1246. 1 Salk. 394. 
If defendant is not conilrained to plead a fpecial 
plea, he may plead the general iffue, and give the {pecial 

= matter in evidence; And in many cafes general pleadings 
i are permitted, to avoid tedioufnefs and multiplicity, and 
i = the particular fhall come on the other fide ; as in cafe of a 
: 





































‘condition to perform covenants; but where a thing rejis 

in a man’s own notice, he muff plead it particularly. 1 

Init. 303. 2 Danv. Abr. 249. 2 Nelf. 
1249. 

i a party pleading derives an eftate to another, under 
which he doth not claim any thing, there general pleading 
is fufficient, becaufe he hath no means to know another 
man’s title; but ’tis otherwife where he himfelf claims 
under it. Carth. 209. 

General eftates in fee-fimple may be generally alledged : 

_ Eftates in tail, and particular eftates, mu/? be fhewed. A 

a plea of conveyance of lands, &c. inter alia, where the 
conveyance contains more than relates to the matter of the 

| plea, isgood, 1 Roll. Rep. 72. 

Bonds and deeds are to be pleaded with a profert hic in 

. enria, Se. Ibid. 1261. 

+ If one comes in by aé& of law, the general allegation 

ewill Jufice; and things fpiritual, or where the plea con- 
= fifts of matter infinite, may be generally pleaded: All 
| neceflary circumftances implied by law, need not be ex- 

= prefed in the plea ; but when any fpecial or fubftantial 

T matter is alledged, it fhall be {pecially anfwered ; fo mat- 

~ ters of record, where they are the foundation of the 

fuit, or fubftance of the plea. 10 Rep. 94. 3 Cro. 749. 

enews 65. 

a _ That which is alledged by way of inducement to the 
fubftance of the matter, need not be certainly alledged, as 
the fubftance itfelf. P/owd. 81. He who pleads in the ne- 
gative, is not bound to plead fo exadly as he who pleads in 
the afirmative : And that which a man cannot have cer- 
tain knowledge of, he is not bound certainly to plead. 

_ Plowd. 33; 80, 126, 129. 

- Every affirmative in pleading, ought to be anfwered with 
an expre/s negative ; and if a perfon be named to be dwel- 
ling at 4. ’tisno plea to fay, that he is an inhabitant at 
fome other place; unlefs it conclude in the negative, and 
notat 4. 1Inf.126. 19H. 6. 1. 

It is a rule in pleading, That when a man pleads fpe- 
cial matter, and concludes generally, be thereby waives the 
Special matter. Farrell. Rep. 53. Pleas that are too ge- 
neral are not good. 1 Lutw. 239. 2 Salk.5z1. And 
every plea ought to be fngle and certain; and not double, 
or contain a multitude of diftinét matter to one and the 
fame thing, whereto feveral anfwers are required, which 
will not be allowed; nor where defendant pleads two mat- 
ters, each being a fufiicient bar to the action, uxle/s one 

| depends on the other, or defendant cannot come at the 

= One, without fhewing the other, when it is good. 11 

Rep 52. 1 Vent. 48, 272. 2 Nelf. Abr. 1254, 

_A double plea will not be good; for where there is dou- 
| ble matter, no certain ifue can be taken: Buta plea is not 
= double which contains divers matters, if it would not have 
= anfwered the whole declaration without alledging all thofe 


8 Rep. 133. 


The practice of the courts, refpecting pleading. 

The court never orders a defendant to plead peremp- 
torily, zil all the rules are cut: And where the plaintiff 
amends and gives an imparlance, there /hall be new rules 
given to plead, but not if there is no imparlance. 2 Salk. 
PET 

In the court of C. B. if defendant doth not plead on 
rule to anfwer, before the rule is expired, the plaintiff’s 
attorney may afterwards enter up judgment by nil dicite 
Pra@. Salic. 303. 

If a copy of the declaration be delivered to defendant’s 
attorney before the efoin-day of the term, he may be com- 
pelled to plead that term, or judgment fhall be entered 
againft him. 

By the ufual courfe, defendantis to anfwer the Jame term 
in which he appears, if it be an iffuable term, and the 
writ is returnable at the beginning thereof; but generally ` 
defendant hath time to plead till the next term. Praf. 
Attorn. Edit. 1. 

By an order of court, reciting that by the former 
practice, defendants had ufually been allowed eight days 
time to plead; it was ordered, that four days only fhould 
be allowed fuch defendants from the time of giving any 
rules. Ord. Trin. 1727. And on procefs returnable the 
firft or fecond returns of terms; defendant is to plead in 
four days, if he lives within twenty miles of London, and 
eight days if farther off; after delivery of the declara- 
tion, with notice to plead, ĉc. or on default, plaintiff 
may fign judgment. Ord. Trin. 5 Geo. 1. 

On there being fpecial pleadings in any aétion, the fe- 
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defence. 2 Lill. Abr. 300. 

Where the matter is indifferent to be well or ill, and 
the party pleads over, the court will intend it well. Mod, 
Caf.136. If there be a repugnancy in pleading, it is 
error. 2 And. 182. Fenk. Cent. 21. 
not take advantage of his own wrong, by pleading, €c. 

= Cro, Jac. 588. A man cannot plead any thing afterwards 
= which he might have pleaded at firt. Ibid. 318. Tho’ 

_. furplufage fhall never make the plea vicious, but where it 
i$ contrary to the matter before. Raym. 8. 

When a matter is exprefly pleaded by one party in the 

affirmative, which is exprefly denied by the other party, 
_ the next thing is to be an iffue in order to trial, that they 
= may not plead in infinitum. Raym. 199. 
If a plea tothe writ on iffue joined, he found for de- 
= fendant, the writ fhall abate: And ifto the perfon, ac- 
= tion, or jurifdiétion, it be found for plaintiff, he hall 
= recover thethingin demand. Fenk. Cent. 306. 














matters in it, and which are neceflary in defendant’s juft 


And a man fhall 


condary will give rules to reply ; and if defendant come 
to ifue, or there be a demurrer, the p/eas are to be given 
to the clerk of the papers, who gives rule for the defendant 
to rejoin, c. 

Special pleas are left with one of the clerks of the pa- 
pers, and the plaintiff’s attorney is to take a copy thereof 
from him, for which he pays 6d. per fheet, and put in 
his replication; and then he carries the declaration to 
him, who will make up the paper-book, and write a 
rule on the fide : this paper-book is to be delivered to de- 
fendant’s attorney, and he muft pay for entering his war- 
rant of attorney, and 10d. a folio for his pleading, &e. 
And if defendant doth not receive the paper-book, and 
return it to the attorney for the plaintiff, on his calling 
for it to be entered in four days; then a zon prof. may be 
entered for want ofa plea. See 6 Mod. 22. 

Pleading. See Pleadings. 

Pleas in criminal cafès, One indi&ed of felony, Esc, 
ought not to be allowed to plead to the indictment, till 

he 


PEE 


he holds up his hand at the bar; which is in nature of 
an appearance, ec. A prifoner on his arraignment may 
plead the general ifue, or in abatement, &c. or demur to 
the indi&tment ; and he may plead in bar, auterfoits ac- 
quit, auterfoits convid before judgment, auterfoits attaint, 
tHe. viz. That he was heretofore acquitted, convicted, or 
attainted of the fame felony. H. P.C., 228. 3 Inf. 
213, 214. A criminal may alfo plead a pardon, or be- 
nefit of clergy ; tho’ this laft is not ufually pleaded until 
he has otherwife pleaded before. Vide Auterfoits, Acquit, 
and Black. Com. 3V.40. 4V.2, 417. 

Plea and Demurrer in equity. See 16 Vin. 
361—376. and Comyn’s Digef, 2V. 54, 56, Oe. 

Pleadings, Are all the fayings of the parties to the 
fuit after the count or declaration, to wit, whatever is 
contained in the bar, replication and rejoinder, and not 

in the count itfelf; therefore defaults in the matter of 
the count are not comprized within mi/-pleading, or in- 
fufficient pleading, nor are remedied by the itatute of 
Jeofails, 32 H. 8. but only the mi/-pleading, or infuflicient 
pleading committed in the bar, replication and rejoinder ; 
but thofe are now remedied alfo by 18 Eliz. cap. 13. 
Cowell. 

Pleading in general, fignifies the allegations of parties 
to fuits when they are put into a proper and legal form ; 
and are diftinguithed, in refpeét to the parties who plead 
them, by the names of bars, replications, rejoinders, Jur- 
rejoinders, rebutters, furrebutters, Fc. and tho’ the matter 
in the declaration or count does not properly come under 
the name of pleading, yet being often comprehended in 
the extended fenfe of the word, it is generally coniidered 
under thishead. 4 New Abr. 1. 

Pleading, in ttri¢tnefs, is no more than /etting forth that 

Jad, which in law fhews the jufine/s of the demand made 
by the plaintiff, or the di/charge and defence made by defend- 
ant; and herein no greater certainty is required than is 
Sufficient to bring on a trial witboult inveigling judge or jury ; 
and it feems, that originally pleadings were io formed, 
and were very plain and concife ; but in progrefs of time 
pleaders and judges became too curious in them, fo that 
the art of pleading, which in its ufe and defign was only 
to render the fact intelligible, and to bring the matter to 
judgment with convenient certainty, began to degenerate 
from its primitive fimplicity and true ufe, and end in ni- 
cety and curiofity, which how it hath improved therein in 
‘latter times, the length of the pleadings, the many un- 
neceffary repetitions, and the many mifcarriages of caufes 
upon fmall and trivial objections, fufficiently teftify. 4 
New Abr. 1. 

Pleas were anciently ore tenus, and afterwards minuted 
down by the prothonotaries, and entred of record in the 
Latin tongue, that being a dead language, and leaft fub- 
ject to variation, to remain as monuments and precedents 
of the law; thatthe pleading fhould be in Latin is ex- 
prefsly enacted by the 36 Ed. 3. c. 15. which ftatute was 
made to abolifh a law introduced by William the Conqueror, 
which ordained, that the pleadings in the courts of juf- 
tice fhould bein French. 4 New Abr. 1. 10 Co. 132. 

But now by 4 Geo. 2. c. 26. it isenacted, ** What all 
proceedings in courts of juftice fhall be in Englifh, and be 
written in fuch common hand as aéts of parliament are 
ufually ingroffed in, the lines and words to be written at 
leaft as clofe as the faid acts ufually are, and not ab- 
breviated ; and all perfons offending againft this a& for- 
feit ṣo. to ahy perfon who will fue.” 

But by 6 Geo. 2. c. 14. it is’ provided, <“ That the 
above penalty fhail not be extended to the exprefling the 
names of writs, or ¢echnical words in the fame language, 
as hath been ufed, nor to abbreviations ufed in the Exgli/b 
language.” 

. In pleading there are feveral general rules laid down in 
our books; as, that good matter muft be pleaded in right 
form, apt time and due order, but that which is only in- 
ducement or conveyance to the fubftance, need not be fo 
certainly ‘alledged, as that which is the git of the plea. 
Co. Lit. 303. “Pledi; 65,81. Cro, Fac. 362. 

That which is apparent, and appears from a neccfary 
implication in the re.ord, need not be averred. Co, Litt. 
303. 7 Co, 40. 


Abr. 


pe ELE 


That every man’s plea fhall be taken moft ftrongly 


againit himfelf, as every body is prefumed to make the moft of 
bis own cafe. Dyer 16. Co. Litt. 303. Hob. 234. 
Latch 186. 

That what the parties have agreed in pleading foall be ad- 
mitted, tho’ the jury find otherwife. 2 Mod. 5. 

That when a man will recover a thing from another, it 
is not enough for him to deftroy fuch perion’s title, but ġe 
muft prove bis own a better, according to the rule, —_ 
eff conditio pofidentis. _Vaugh. 58, 60, 

That every man fhall plead fuch pleas as are proper, ac- 


cording to the quality of his cafe, eftate orintereft. Co. ` 


Lit. 285, 303. 

That the law requires in every plea, that it be in mat- 
ter {ufficient, and that it be deduced and exprefied ac- 
cording to the forms of law; and if either be wanting, it 
is caufe of demurrer. Hob. 164. 

That every plea in bar, being a confeffion and avoid- 
ance of the plaintiff’s action, muft be /ubjiantive and cer- 
tain, with an avoidance of plaintiff’s demand, which he 
may traverfe, and thereon go to iffue, becaufe the deda- 
ration ftands confefèd, as far as it is not avoided by de- 
fendant. Dyer 66. Godb. 253. 1 Leon. 78. 

That if a count, avowry (which is in nature of a 
count) replication, &c. want form, or omit circumftanc 
of time, place, &c. they may be made good by the repli- 
cation, and the replication by the rejoinder, Gc. 7 Co. 
250 0a. O'S Co. 120. Be y Cos Lifa 303p 

That all pleas muft be alledged direétly, and not by 
way of rehearfal; nor is it fufficient, that what ought 
to be expreisly pleaded, may be deduced by argument 
from what is pleaded. Co. Lit. 303. 

That in matters triable by law, all things ifuable ought 
to be fpecially alledged in order to have a convenient trial; 
but in matters fpiritual, the law is otherwife, becaufe 
there is no peril in the trial, therefore if certain enough 
to ground a certificate, it is fuflicient. 3 Leon. 300. 

‘That where one is authorized to do a thing by Com- 
mon law, ftatute, cuftom, grant or commiflion, he ought 
to foew, that he hath purfued the fubftance of it accordingly. 
Co. Lit. 303. 

That general eftates in fee-fimple may be generally al- 
ledged ; as that Y. S. was feifed in fee ; but the commence- 
ment of "particular eftates muft be orwed, becaufe they could 
not originally commence «without a conveyance, which muft be 
foewed, uniefs they be alledged by way of inducement 
only. Co. Lit, 121, 4a. 303. 

For more learning on this fubje@, fee 4 New Abr. and, 
16 Vin. Abr. and Com, Dig. tit. Pleas and Pleading 
and Black, Com. 3 V. 293. 4 V. 420. 

Bicas of the £020, Placita ad gladium. Ranulph 
the third Earl of Chefer, in the fecond year of Henry the 
Third, granted to his barons of Che/bire an ample charter 
of liberties, Exceptis placitis ad gladium meum pertinenti- 
bus. 
3 E.4.m. 9, Thereafonwas, becaufe William the Con- 
queror gave the earldom of Cheffer to his kinfman Hugh, 
commonly called Lupus, anceftor to this Earl Ranulph, 
Tenera ita libere per gladium, ficut ipfe Rex Willielmus te- 
nuit Angliam per coronam. And confonant thereto in all. 
indi&tments for felony, murder, &c. in that county pa- 


latine, the form was antiently, Contra pacem Domini co- 


mitis, gladium & dignitates Juas, or Contra dignitatem 
gladii Cefrie. 
Earl of Chefer. Sir Peter Leicefer’s Hif. Antig. 164e 
Cowell. TH 

Picbania, Plebanalis ecclefia, "A mother church, which — 
has one or more fubordinate chapels. Cowell. meg 

lebanus, A rural dean, becaufe the deaneries were 
commonly affixed to the plebanie, or chief mother church 


within fach a diftri&, at firt commonly of ten parifhes: 


but it is inferred fart divers authorities, that plehanas was 
not the ufual title of every rural dean ; but only of fuch. 
a parifh prieft in a large mother church, exempt from the 


jurifdiétion of the ordinary, who had the authority of a — 


rural dean committed to him by the archbifhop, to whom 
the church was immediately fubje&t. Whartoni Angl. Sacr. : 
Pa. 1. 569. Reg. Eccl. Chrif. Cantaur. MS. 


` Plebifcitum, 






Rot, Pat. iz archivis Regis infra caffellum Ceftrie. — 


The‘e were the pleas of the dignity of the. ` 






















Plebifcitum, A law or flatute made by the joint con- 
_~ fent of the people or commons without the fenate. Litt. 
Dig. See Black. Com. 1 V. 80. 
Plenge, (plegius, may be derived from the Fr. pleige, 
fidejufor) As pieiger aucun, i. fide jubere pro aliquo, to be 
furety for a perfon; in the fame fignification is plegius 
ufed by Glanvil, lib. 10. ca. 5s and plegiatio for the a& 
of furetifhip in the interpreter of the Grand Cuffumary of 
Normandy, c. 60. Plegii dicuntur perfone, que Je obligant 
ad hoc, ad qued qui cos mittit, tenebatur; and in the fame 
book, c, 89, go. //egiatio is ufed in the fame fenfe with 
Glanvile ; fo alvi plegii are ufed for plegii. Pupil. Oculi. 
parts. c. 22. Charta de Forefta. This word plegius is 
uled alfo for frankpledge fometimes, as in the end ot Wil- 
liam the Conqueror’s laws, fet out by Lambard, in his Ar- 
thainom. 125. in thefe words: Omnis homo qui wolue- 
rit fe teneri pro libero, fit in plegio ut plegius eum habeat 
ad juftitiam, fi quid offenderit, Sc. and thefe are called 
capital pledges. Kitchin, 10. See 4 Inkt. 180. 

When writs were delivered to the fheriff to be by him 
returned into C. B. he was obliged, before the return, 
to take pledges of profecution, which when the fines 
and amercements were confiderable, were real and re- 
fponfible perfons, and anfwerable for thofe amercements. 
But they being now fo inconfiderable, there are only for- 
mal pledges entred, viz. John Doe and Richard Roe. 
But there is a difference in debt and in trefpafs; for iz 
trefpa/s the attachment of the goods is the firft procefs, and 
becaufe the defendant is thereby hurt, therefore the writ 
commands the fheriff to take pledges before he executes 
the procefs. But in debt they begin with a fummons, 
and fo the defendant is not hurt in the firit inftance, there- 
fore there is no command in the writ to the fheriff to take 
pledges, but unlefs he does, there is not a fufficient au- 
thority from the return to warrant further procefs, unlefs 
pledges are put in above, as in B. R. they always do 
onthe bill. The reafon why pledges were not taken in 
Chancery, but committed to the fheriff, was, that he 
living in the county was fuppofed to know who were fuf- 
ficient fecurity, and being to levy the amercement after- 

F ward, they were to take ample fecurity for them, G. 
o CEB. 6:17: 
i _ The plaintiff’s pledges that he fhall profecute his fuit 
ad may be entred at any time pending the attion; and the 
= — putting in of pledges is now a meer formal thing, ; yet if 
1 the pledges be not entered, it is error, becaufe the law 
direéts plaintiff to find pledges. Trin. 22 Car. B. R. 
In the return of a venire facias, the omiffion of returning 
A the pledges is but mattər of form, and not like to where 
pledges are omitted on an original writ; wherefore it has 
_ been adjudged to be helped by the ftatute of jeofails. 2 

Nelj. Abr. 944. 

_ Want of pledges hath been held to be fubftance ; but it 
is aided by the itatute 4 & 5 Ana. unlefs particularly fet 
forth for caufe, on a demurrer. 2 Lill. 39. 2 Lill. Abr. 

329. The pledges, ‘Yohu Doe, &c. are entred by defen- 
dant; on his being arrefted, and giving common bail for 
his appearance, ĉc. See 16 Vin. Abr. tit. Pledge. 
y Pievges of Goods for money, Jc. See Pawns, and 
there is a pledge in law; where the law without any 
i fpecial agreement between parties doth enable a man to 
keep goods in nature of a diftrefs, &c. 2 Shep. Abr. 442. 
See Black. Com. 2 V. 452. 
Hy . Pledgerp or Pleggerp, (French pleigerie, Latin plegi- 
+ agium) Suretifhip, an undertaking or anfwering for. Al- 
K fo the appellant fhall require the conftable and marefchal 
to deliver his pledges, and to difcharge them of their 
= pledgery; and the conftable aud marefchal hall afk leave 
= Ofthe King to acquit his pledges, after the appellant is 
come into his lifts, Ec. Coavell. 
= Pledging, Is where goods and chattels are delivered 
in fecurity for money lent, and by fuch pledging the 
= pawnbroker hath more than the naked poffeffion in the 
nature of a bailment; for he hath the property and intereft 
in the thing itfelf; and by the better opinions, fhall have a 
reafonable ufe of it, fo that it be without damage to the 
thing pledged. Dod. and Stud. 130. 1 Rol. Abr, 338, 
673. Owen 124. 2 Salk. 522. 
See the cafe of Coggs and Barnard. 2 L., Raym, 








If a man pledge goods to B. and they are ftolen, Be 
fhail not anfwer tor them, becaufe he hath a property in 
them; and his cultody is but a confequent of that proper- 
ty; therefore he undertakes to keep them as his own; for 7 
amur who undertakes to fecure what is another’s, is bound 
to keep them at all adventures, fince the right owner 
might poflibly defend them with his life ; but where a 
man is only obliged to keep them as his own, no unavoidable 


accident is to be imputed to him. Co: Lit. 89. a. 3 Int. 
108. 4 Co. 83, Palm. 551. Owen 123.  Yelv. 178. 
Cro. Jac. 244. 1 Bulk. 29, 30. 1 Rol. Rep. 181. 


But if a man pledge goods, and tenders the money to 
the pawnbroker, and he refuies, this determines the qua- 
lified property, therefore if after fuch tender the goods 
are ftolen, €c. the bailor fhall have fatisfaétion in an 
action of trover; for a tender and a refuial muft in thofe 
cafes amount to a payment; becaufe otherwife no man 
could again come to his own, fince pawns are over the 
value lent. Cro. Fac. 243. Yelv. 179, 1 Bul. 29. 
Br. Bailment 7. 1 Rol. Rep.129. Co. Lit. 89. 

And tho’ the borrower tender the money, and recover 
the goods in an action of trover, yet the pawnbroker may 
have an aétion of deér for his money ; becaufe tho’ the fe- 
curity ceafes, yet the duty remains, inafmuch as the money 
lent is not paid back to the party from whence it came. 
Cro. Fac. 243. Yelv.179. 1 Bulft. 29; 31. 

So if a man lend perifhable goods as a pledge, and they 
decay, yet the perfon to whom they are pledged, may 
have an action of debt for his money, becaufe the duty 
continues. Yelv. 179. Co. Lit. 209. 

Goods thus taken to pledge, cannot be forfeited by the 
pawnbroker for his offence, nor can they be taken in ex- 
ecution, nor attached for his debt; for the abfolute pro- 
perty is in another ; therefore they are not alienable, nor 
by confequence forfeitable ; becaufe they cannot be for- 
feited without lofs and danger to the abfolute owner ; and 
all qualified poffeffors do take the property under the re- 
ftriction to preferve the property of the right owner. Br. 
Attachment in Afife 20. 

If a man pledge goods, and after is attainted of felony, 
the King fhall not have the goods without paying the fum 
for which they were pledged ; for the alteration of the 
general property doth not alter the {pecial property in the 
pawnbroker. 2H.7.1. 1 Bulf. 29. 

Ifa man pledge goods, and then is outlawed, he cannot 
redeem them, becaufe then the abfolute property is in the 
King; but if the outlawry is reverfed, then the perfon is 
reinftated in his property as if there had been no outlawry, 
therefore may redeem them. 1 Balf. 29. 

If the money be not paid at the day, the property is ab- 
folute at law, but ftill the right owner has his redemption 
in equity, asin cafe ofa mortgage. Co. Lit. 205. Shep. 
106. 

See farther 2 Vern. 177, 691, 698. Abr. Ca. in Eq. 
324. 2 Leon. 30. Yelv. 164. As to eftates in pledge, 
fee Black. Com. 2 V. 117. 

Picgiis Acquietandis, Is a writ that lies for a furety, 
againft him for whom he his furety, if he pay not the mo- 
ney at the day. F. N. B. 137. If the party who becomes 
furety be compelled to pay the money, &c. he fhall have 
his writ againft the perfon who ought to have paid the 
fame : And if a man be furety for another, to pay a fum 
of money, fo long as the principal debtor hath any thing, 
and is fufficient, his fureties Rall not be diftrained by 
the ftatute of Magna Charta ; if they are diftrained, they 
fhall have a fpecial writ on the ftatute to difcharge them. 
Magna Charta. 9 H. 3. ¢. 8. But if the plaintiff fue 
the fureties in C. B. where the principal is fufficient to pay 
the debt, whether the fureties may plead that, and aver 
that the principal debtor is fufficient to pay it; or whether 
they fhall have a writ to the fheriff not to diftrain in fuch 
a cafe, hath been made a queftion, New Nat. Br. 306. 
It was adjudged, (Pa/ch. 143 Ed. 3.) that the writ de 
plegiis acquietandis lieth without any {pecialty fhewed there- 
of : As it has been held, that a man fhall have an aétion 
of debt againft him who becometh pledge for another upon 
his promife to pay the money, without any writing made 
of it. New Nat. Br. 270, 304. as 

Piena forisfattura, A forfeiture of all that one hath, 
Se. See Forfeiture. 

8 P Plenarty, 


Plenarty, Is an abftra&t of the adjective plexus, and is 
ufed in the Common law in matters of benefices, and 
Where a church is full of an incumbent: plenarty and va- 
Cation are direct contraries, Staundf. Prerog. cap. 8: 
fol. 32. Weftm. 2. cap. 5. A clerk induéted may plead 
his patron’s title; and being inttituted by the {pace of fix 
months, his patron may plead p/enarty againit all common 
perfons. Plowd. 501. Inftitution by fix months, be- 
fore a writ of guare impedit brought, is a good plenarty 
againft a common perfon; but p/ezarty is no plea againft 
the King, iU fix months after indudion, 1 Inft. 119, 
34.4. Plenarty for fix months is not generally pleadable 
againft the King, becaufe he may bring guare impedit at 
any time, and nullum tem] pus occurrit regi: Tho’ if a title 
devolves to the King by lapfe, and the patron prefents 
his clerk by ufurpation, who is inftituted and inducted, 
and enjoys the benefice for fix months, this is fuch a'ple- 
narty as deprives the King of his prefentation. 2 Inf. 
361. And plenarty by fix months after inftitution is a 
good plea againft the Queen Confort ; altho’ fhe claims 
the benefice of the King’s endowment. Wood's Inft. 160. 
Upon collation of a bifhop by lapfe, plenarty is not 
pleadable ; for the collation doth not make a plenarty, by 
reafon the bifhop would be judge in his own caufe: The 
bifhop muft certify whether the church is full, or not; and 
his collation is interpreted to be no more than to fupply 
the cure till the patron doth prefent; and ’tis for this 
caufe a plenarty by collation cannot be pleaded againft the 
right patron : But by collation, plezarty may be a bar to 
any lapfe of the archbifhop, and to the King, tho’ ’tis no 
bar to the right patron. 6 Rep. ço. 1 Inf. 344. 2 
Cro, 207. Plenarty or not fhall be zried by the bifbop’s 
‘certificate, being acquired by inftitution, which is a 
fpiritual at ; but in a guare impedit, the plenarty muft be 
tried by a jury. 6 Rep. 49. 

By the Common law, where a perfon is prefented, in- 
ftituted and induéted to a ‘church, the church is full, 
tho’ the perfon prefented be a layman; and {hall not be 
void, but from the time of the deprivation of the incumbent 
for his incapacity. Count. Parf. Compan. 99. Avoid- 
ance is contrary to plenarty ; as where there is a want of 
a lawful incumbent, &c. See Advow/on, Prefentation. 
And Black. Com. 3 V. 243. 

Piene adminiftravit, Is a plea pleaded by an execu- 
tor or adminiftrator, where they have adminiftred the de- 
ceafed’s eftate faithfully and juftly before the aétion 
brought againft them. 

On plene adminifiravit pleaded by an executor, if it be 
proved that he hath goods in his hands which were the 
teftator’s, he may give in evidence that he hath paid to the 
value of HIS OWN money, and need not plead it {pecially ; 
for when executor before the action, hath paid the money 
in equal degree with that demanded by plaintiff, he may 
plead fully adminiftred generally, and give the fpecial 
matter in evidence. 2 Lill. Abr. 330. And where a 
teftator, or inteftate, was indebted to the executor or ad- 
miniftrator, upon bond, they may plead plene adminiftra- 
vit, and give their own bonds in evidence againft any other 
bond; fo likewife upon an indebitatus, having the pri- 
vilege of paying themfelves firft. Ibid. Plene adminiftra- 
wit is no plea where an executor, &c. is fued in the 
debet and detinet, becaufe he is charged for his own oc- 
cupation. 1 Mod. 185. And if plene adminiffravit be 
pleaded, omitting the words, And that he hath not any 
goods or chattels of the tefiator, nor had on the day of ex- 
bibiting the bill aforefaid, or at any time after, &c. it is 
bad on a demurrer, and not helped by verdict. Cro. 
Fac. 132. 3 Lev. 28. Where the executor, &c. is to 
fhew {pecially, how he hath adminiftred the goods, vide 
Aleyn 48. See Executors. 

light, Is an old Ezglih word, fignifying fometimes 
the eftate with the habit and quality of the land, and ex- 
tends to rent-charge, and to a poflibility of dower. 1 
Inf, 221. 6. 

qDlonkets, A kind of coarfe woollen cloth. 
3. ¢. 8. 

Ploto-alins, (Eleemofyna aratrales) Was anciently 1 d. 

paid to the chyrch for every plowland. Mon, Angl. tom. 

L P. 256. 


Stat. 1 
R. 3 
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Piot- bote; A right of tenants to take wood to fe- — 
pair ploushs, carts and harrows ; and for making rakes,” 
forks, ec. See Black. Com. 2 V. 35. j 

low-land, Is the fame with a bide of land; anda, 
bide or plow-land, it is faid, do not contain any certain - 
quantity of acres: But a plough-land, in refpect of repair- 
ing the nip is fettled at 50/. a year, by the ftat. 7 
iF 8W. Bric 

slow-Sitver, In former times, was money paid by 
fome tenants, in lieu of fervice to plough the lord’s lands. 
W. Jones Rep. 280. See Socage. 

§Dturality, (Pluralitas) Signifies the plural number 3 
moftly applied to fuch clergymen who have more benefices 
than one: And Selden mentions tréalities and guadrilities, 
where one perfon hath three or four livings. Seld. tit. 
Hon. 687. 

Plurality of livings is where the fame perfon claims two 
or more {piritual preferments, with cure of fouls; in 
which cafe the firft is void ip/o fatto, and the patron may 
prefent to it, if the clerk be not qualified by difpenfation, 
Se. for the law enjoins refidence, and it is impoflible that 
the fame perfon can refide in two places at the fame time. _ 
Count. Parf. Compan. 94. 

By the Canon law, no ecclefiaftical perfon can hold 
two benefices with cure fimul & Jemel, but that upon taking i 
the fecond benefice, the firft is void: But the Pope by ufur- 1 da 
pation did difpenfe. with that law ; and at firft every $ 
bifhop had power to grant difpenfations for pluralities, i 
till it was abrogated by a general council, held- anno y 
1273, and this conftitution was received till the ftatute 21 | 
H. 8. ¢.13. Moor119. 2 Nelf. Abr. 1271. 

The fat. 21 H. 8. ordains, that if any parfon having 
one benefice with cure, of the yearly value of $8 7. or above É, 
in the King’s books, accepts of another benefice with cure, 
and is inftituted and induéted, then she firft fhall be void: : 
So that there may be a plurality within the fatute ; and a 
plurality by the Canon law. 2 Lutw, 1306. : 

The power of granting difpenfations to hold two bene- 
fices with cure, &c. is veffed in the King by the aforefaid 
ftatute : And it has been adjudged, that a difpenfation is 
not neceflary for a plurality, where the King prefents his 
chaplain to a fecond benefice; for fuch a prefentment 
imports a difpenfation, which the King hath power to 
grant as fupreme ordinary; but if fuch a chaplain be pre- 4 
fented to a fecond benefice by a fubject, he muft have j 
a difpenfation before he is inftituted to it. 1 Salk. 
161. 

The archbifhop’s difpenfation, and King’s confirma- 
tion, ieee are neceflary to hold pluralities : And the 
ftatute 21 H. 8. ought to be conftrued frigly, becaufe it 
introduces non-refidence, and plurality of benefices againft 
the Common law, Fenk. Cent. 272. y 

A man by difpenfation may hold as many benefices, 
without cure, as he can get; and likewife fo many with i 
cure as he can get ; allof them, or all but the laft being i 








under the value of 8 /. per annum in the King’s books ; if ; ; 
the perfon to be difpenfed withal, be not incapable there- = 
of. Yet if a difpenfation is made to hold three benefices £ 


with cure, whereof the firft is of the yearly value of 87. 
the difpenfation is void, unlefs it be in cafe of the King’s’ 
chaplains, &c, who may hold hree benefices with cure,  — 
above the value of 8 /. a year, where one of themisinthe — 
King’s gift. Hob. 148. AE NAIR 
If there be two parfons of one church, and each parfon: dens 
hath the intire cure of the parifh, and their benefices be — 
feverally of the value of 8 /. per ann. if one dies and the- 
other fucceeds, thisis a plurality within the ftatute. Cro. 
Car. 456. And tho’ the act mentions inftituted and in- 
ducted, when one is inftituted into the fecond church, the 
difpenfation to hold two benefices comes too late, tho’ he ; 
be afterwards inducted ; for dy inffitution, the church is fall eh 
of the incumbent. 4 Rep. 79. ; 
By the ftatute, if the firit benefice be of the value of 8 h ae 
a year, or more, by the acceptance of a fecond, itis aéually 
void, toallintents: But benefices under that. value, being a 
not within the ftatute, are only avoidable by a a 
econd > 












j FOF 


\fcond, and not void on fuch plurality, without a declara- 
tory fentence, &c. Mallor. 2. Imped. 104. In thefe 
- cafes it hath been held, that the value of livings to make 
pluralities thall be determined by the King’s books in the 
firit-fruits office: Tho’ the court hath been divided, whe- 
ther the value fhould be taken as it was in the King’s 
books, or according to the true value of the living. 2 
Lutw.1301, 2 NA. 1271. 
- No deanery fhal! be taken by our law, to be a benefice 
with cure, to need difpenfation on having another bene- 
fice, Oe. 21 H. 8. 1 Leon. 316. And a parfonage 
and vicarage make not a plurality, but are only one cure; 
the vicarage being endowed out of the parfonage. 2 
Cro. 691. 

Parfons may purchafe a licence or difpenfation, to take 
and keep two or more benefices with cure, according to 
the directions and qualifications inthe faid ftatute 21 H. 8. 
c. 13. And in fome cafes, parfons may hold pluralities, 
without being retained as Chaplains, Sc. purfuant to that 


ftatute, wiz. by birth, as being the fon or brother of a | 
lord; by univerfity degree, where a man is doctor of | 


divinity, law, &c, or by office or employment, as a bifhop, 
fiat. 26, H. 8. But when a parfon is made a bifhop, his 
former qualification to hold plurality of livings is void. 
Hob. 158. See Chaplain. 

3Dluries, Is a writ that iffues in the third place; afte: 
two former writs have been difobeyed ; for firt goes out 
the original writ or capias, which if it has not effect, then 
iffues the alias ; and if that alfo fails, then the pluries. 
Old Nat. Br. 33. Itis ufed in proceedings to outlawry ; 
and in many cafes. See Black. Com. 3 V. 283. 4 V. 


314. 
i to pluries habeas corpus, fee ib. 3 V. 135. 
Pocket Dheriffs, fee Black. Com. 1 V. 342. 
Pocket of Cool, Is a quantity of wool containing 
halfa fack. 3 Inf. 96. 
Poifon, The killing .a perfon by poifoning, has been 
held more criminal than any other murder, becaufe of its 
fecrecy, which prevents all defence againft it ; whereas 
~ moft open murders give the party killed, fome opportunity 
of refiftance: For this reafon offenders guilty of poi/oning 
any perfon, were anciently judged to a feverer punifhment 
than other offenders. See 3 Ne//. Abr. 363. 
= Richard Cole was attainted of high treafon, for putting 
= poian into a pot of pottage boiling in the bifhop of Ro- 
= cheffer’s kitchen, by which two perfons were poifoned ; 
= and there was a particular ftatute made for his punifhment, 
wiz. by the ftatute 22 H. 8. cap. 9. it was enacted, That 
he ould be boiled to death. Anno 22H. 8. Richard 
 Cole’s cafe. 
= Atthis day, to poi/om any one wilfully, is murder and 
= „felony, if the party die in a year ; and the aiders and abet- 
tors, &c. fhall fuffer death. Stat. 1 Ed. 6. c. 12. 
= Perfons poifoned in one country dying in another, the 
_ indiétment found where the death happens, fhall be good. 
1283 Ed. 6. c. 24. 
= Ifa man perfuade another to drink a poi/onous liquor, 
under the notion of a medicine, who afterwards drinks it 
in his abfence ; or if 4, intending to poi/on B. put poifon 
into a thing, and deliver it to C. who knows nothing of 
the matter, to be by him delivered to B. and C. innocently 
delivers it accordingly, in the abfence of 4. In this cafe 
‘the procurer of the felony is as much a principal as if he 
ìad been prefent when it was done. 2 Hawk. P. C. 
313. And fo likewife all thofe feem to be, who are pre- 
ent when the poz/ox was infufed, and privy and con/enting 
_to the defign: But perfons who only abet their crime by 
command, counfel, €c. and are abfent when the poison 
was infufed, are acceflaries only. Ibid. 
Pole, fee Perch. 
 Polein, Was a fhoe, fharp or picked, and turned up 
t thetoe ; firft came in ufe in the reign of William Rufus, 
nd by degrees became of that length, that in Richard 
the Second’s time they were tied up to the knees with 
old or filver chains: They were reftrained Anno 4 Ed. 4. 
ut not wholly laid afide till the reign of Hen. 8. Malmf. 
n Vit. Will. 2. 
Police, offences againft, fee Black. Com. 4 V. 162, 
CO y t3 






























Policy of BWilurance, or Lnfurance, (from the Itat: 
Poliza, i. e. frhedula F affecuratio) Is an initrument en 
tered into by in/urers of ihips and merchandife, Ee. to 
merchants obligatory for the payment of the fum infured; 
in cafe of lofs. Merch. Dia. 3 

It is acourfe taken by thofe who adventure goods to fea, 
that they, unwilling to hazard the whole, give unto fome 
other, called an Jnfurer, a certain rate or proportionate 
fum of fo much percent. to fecure the fafe arrival of the fhip 
and goods, ĉc. at the place agreed on; fo that if the 
fip and merchandife mifcarry, the sxfurer maketh good 
to the adventurer fo much as he promifed to fecure ; but 
if the fhip arrive fafely, he gains that clearly, which the 
merchant compoundeth to pay him: And for the more 
equal dealing between the in/urer and infured in this cafe, 
there was an officer ordained by ftatute to fet down in 
writing the fum of their agreement, which is fubfcribed 
or under written by the infurer; and this was called Policy, 
to prevent any difference that might after happen between 
them. Stat. 43 Eliz: c. 12. and 14 Car.2.¢. 23. See Th- 
Jurance. And Black. Com. 2 V. 460. 4 V. 434. Andas 
to the Court of Policies of infurance, ereéted in purfance of 

3 Eliz. c.12. See Black. Com. 3 V.74. 

Pollards, or pollengers, are fuch trees as have been 
ufually cropped, therefore diftinguifhed from timber-trees, 
Plowd. 469. 

Poll (Deed) A deed made by one party only, is not 
indented, but polled or fhaved quite even ; and is there- 
fore called a deed-poll, or a fingle deed. Black: Com. 2 
V. 296, 

Polls, Where one or more jurors are excepted againft 
it is called a challenge to the Poils. 1 Inf, 156. See 
Black. Com. 3 V. 361. 4 V. 346. 

Polygamy, (Polygamia) Is where a man marries two 
or more wives together, or a woman has two or more 
hufbands at the /ame time ; when the body of the firft 
wife or hufband may be faid to be injured by the fecond 
marriage, while either are living. 3 Inf. 88. Wood's 
Inft. 363. 

Such /econd marriage, living the former hufband or 
wife, is fimply void, and a mere nullity, by the Ecclefi- 
aftical law of England : And yet the legiflatare has thought 
it jut to make it felony, by reafon of its being fo great 
a violation of the publick ceconomy and decency of a well 
ordered ftate. For polygamy can never be endured under 
any rational civil eftablifhment, whatever {pecious rea- 
fons may be urged for it by the Eaftern nations, the fal- 
lacioufnefs of which has been fully proved by many fen- 
fible writers: But in Northern countries the very nature 
of the climate feems to reclaim againft it ; it never having 
obtained in this part of the world, even from the time of 
our German anceftors, who, as Tacitus informs us, ‘* Prope 
‘© foli barbarorum fingulis uxoribus contenti Junt”? It is 
therefore purchafed by the laws both of antient and modern 
Sweden with death. And with us in England it is en- 
acted by ftatute 1 Jac. 1. c. 11. that if any perfon, be- 
ing married, do afterwards marry again, the former huf- 
band or wife being alive, itis felony ; but within the 
benefit of clergy. The fr/t wife in this cafe fhall not be 
admitted as an evidencė againft her hufband, becaufe /be 
is the true wife ; but the fecond may, for fhe is indeed xo 
wife at all; and fo, wice verfa, of a fecond hufband, 

This a& makes an exception to five cafes; in which fuch 
fecond marriage, tho’ in the three firft it is void, is yet 
no felony. 

1. Where either party hath been continually abroad for 
SEVEN YEARS, whether the party in England hath notice 
of the others being living or no. 

2. Where either of the parties hath been abjent from the 
other feven years, WITHIN this kingdom, and the re- 
maining party hath had no notice of the other’s being 
alive within that time. 

3. Where there is a divorce or feparation a menfa et 
thoro by fentence in the Ecclefiaftical court. 

4. Where the fr/t marriage is declared abfolutely 
void by any fuch fentence, and the parties loofed a vin- 
culo. Or, 

5. Where either of the parties was under the age of 
confent at the time of the firft marriage ; for in fuch cafe 

the 
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the firft marriage was voidable by the difagreement of 
either party, which this fecond marriage very clearly 
amounts to. But, if at the age of confent the parties had 
agreed to the marriage, which completes the contra¢t, 
and is indeed the real marriage ; and afterwards one of 
‘them fhould marry again; it is apprehended, that fuch 
fecond marriage would be within the reafon and penalties 
ofthe a&. Black. Com. 4 V. 163, 4. 

Pondus, Poundage, which duty with that of tonnage, 
was anciently paid to the King according to the weight 
and meafure of merchants goods. Cowell. 

Pondus Begis, Is the /iandard weight appointed by 
our ancient Kings. 35 Ed. 1. And what we now call 
Troy Weight, was this pondus regis, or Le Roy Weight, 
with the fcales in eguilibrio: Whereas the aver de pois 
was the fuller weight, with a declining fcale. Conwell. 
See tit. Mea/ure. 

Pone, Is a writ whereby a caufe depending in the 
county, or other inferior court is removed into the Com- 

“mon Pleas; and fometimes into the King’s Bench: As 
when a replevin is fued by writ out of Chancery, &c. 
then if the plaintiff or defendant will remove that plea 
out of the county-court into C. B. it was done by pone. 
F. N. B. 69. 2 Inf. 339. And the writ pone lies to re- 
move actions of debt, and of detinue, writ of right, of 
nufance, £fe. New Nat. Br. Alfo pone is a writ willing 
the fheriff to fummon the defendant to appear and anfwer 
the plaintiff’s fuit, on his putting in fureties to profecute, 
ce. Wood's Inf. 570. And the writ to the fheriff to 
take furety of one for his appearing is called Pone per 
Vadium. 

A pone to remove caufes, is of this form: Put at the 
petition of A. B. before our juftices at Weftmintter, the day, 
&c. The plea which is in your court by our writ, between 
the faid A. B. and C. D, of, &c. and fummon the faid C, 
that he be then there to anfwer the faid A. &c. See Black. 
Com. 3 V. 34, 195, 280. ii. xiii. 

Ponendis in Püfis, A writ granted by the ftatute of 
Wefim. 2. c. 38. which ftatute fhews what perfons fheriffs 
ought to impanel upon afj/z and juries. Reg. Orig. 175. 
FON. B: 165. 

Ponendum in Wallium, A writ commanding that a 
prifoner be bailed in cafes bailable. Reg. Orig. 133. 

Ponendum figillum ad CExceptionem, A writ by 
which juftices are required to put their feals to exceptions, 
exhibited by defendant againft the plaintiff’s evidence, 
verdict, or other proceedings before them, according to 
the flatute Weft. 2. 

Bone per vadium, Is a writ commanding the fheriff 
to take Jurety of one for his appearance at a day affigned. 
Of this fee five forts in the table of the Regifer Judicial, 
verbo Pone per vadium. 

Pontage, (Poxtagium,) Isa contribution towards the 
maintenance, or re-edifying bridges. Wef. 2. cap. 25. 
It may alfo fignify toll taken to this purpofe of thole who 
pafs over bridges. Stat, 1 Hen. 8. cap. 9. 22 Hen. 8. 
cap. 5. and 39 Eliz. cap. 25. Per pontagium clamat effè 
quiet. de operibus pontium. Plac. in Itin. apud Ceffriam. 
14 Hen. 7. 

This was accounted one of the three public charges from 
which no perfon of what degree foever was exempted. 
viz. from the charge of an expedition to the wars, from 
building of caftles, and from building and repairing 
bridges : And this was called Yrinoda neceffitas ; from 
which Ingulphus tells us, Nulli poffunt laxari. And Selden 
in his Notes upon Eadmerus writes, that Ne quidem epifcopi, 
abbates ES monachi immunes erante And Matt. Parif. anno 
1244. tells us, that in all the grants of privileges to 
monafteries, thefe three things were always excepted, 
propter publicam regni utilitatem, that the people might 
the better refift the enemy. Cowell. 

Pontibus reparandis, Is a writ directed to the fheriff, 
és¢. requiring him to charge one or more, to repair a 
bridge, to whom it belongeth. Reg. Orig..153. 

39002 (Pauper) A poor perfon is fuch as is a burden 
to and charge upon a parifh. The poor our law takes 
notice of, are, 


1ft, Poor by impotency and defect ; as the aged or de- 
crepit, fatherlefs and motherlefs, poor under ficknefs, 


poor. 
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and perfons who are ideots, lunaticks, lame, blind, Bes 
thefe the overfeers of the poor are to provide for. ae 

2dly, Poor by cafualty ; fuch as houfekeepers decayed 
or ruined by unavoidable misfortunes ; poor perfons over- 
charged with children, labourers who are difabled, and 
thefe, having ability, are to be fet to work, but if not 
able to work, they are to be relieved with money. 

3dly, Poor by prodigality and debauchery, alfo called 
Thriftle/s Poor ; as idle flothful perfons, pilferers, vaga- 
bonds, ftrumpets, Jc. who are to be fent to the boufe of 
correction, and be put to hard labour, to maintain thems 
felves ; or work is to be provided for them, that they do 
not perifh for want; and if they become impotent by 
ficknefs, or if their work will not maintain them, there 
muft be an allowance by the overieers of the poor for 
their fupport. Dalit. €. 73. /- 35- 

The law not only regards life and member, and pro- 
teéts every man in the enjoyment of them, but alfo fur- 
nifhes him with every thing neceflary for their {upport, 
For there is no man fo indigent or wretched, but he 


-may DEMAND a fupply /uficient for all the neceflities of 


life, from the more opulent part of the community, by 
means of the feveral ftatutes enacted for relief of the 
A humane provifion ; yet, tho’ difated by the 
principles of fociety, difcountenanced by the Roman laws. 
For the edicts of the Emperor Conffantine commanding the 
public to maintain the children of thole who were unable 
to provide for them, in order to prevent the murder and 
expofure of infants, an inftitution founded on the fame 
principle as Our Foundling Hofpitals, tho’ comprized in 
the Theodofian code, were rejected in Fu/finian’s collec- 
tion. Black. Com. 1 V. 131. 

It is not true, what fome people imagined, that the 
Common law of England made no provifion for the poor > 
The Mirror fhews the contrary; but how it was done 
does not appear. Bur. 450. 

None fhall give alms to a beggar able to work, 23 
Ed. 3. c. 7. Poor perfons who are impotent, fhall abide 
in the fame town, or in the next within the hundred that 
is able to maintain them, 12 Ric. 2. c. 7+ Impropriators 
fhall be obliged to diftribute a yearly fum to the poor pa- 
rifhioners, 15 Ric. 2. c. 6, 4 Hen. 4. c. 12. Provifion 
to be made for the impotent poor, 19 H. 7. c. 12. 
Hi; Bet a1» 127 AB ie il edwin les) Fen gee ae 
Ed..6..¢.,16. - § & 6Bd, 6. Ge 2s), 2.09 3 O 
C2500 GF Ble Os Ze Ai bd Hpi Ae AS Blots Sel aimee 


05.53) fas ZG oe | 39 E N ET 


1, Statutes concerning the poor. 

2. Of appointing overfeers ; their duty ; and of compelling 
them to account. ; 

3: Of the poor rate, who, and what fhall be liable there- 
to; and of taxing others in aid. ` 

4. Of the remedies for recovering rates ; and of Jetting 
afide rates. . 

5. Of relieving, and ordering maintenance for the poor. 

6. Of parents and children being obliged to maintain each 
other. - ; 


7. Of the fettlements of poor people. 
1. Statutes concerning the poor, 


By ftat. 43 Eliz. c. 2. The churchwardens of every 
parih, and four, three, or two fubftantial houfholders 
there, as fhall be thought meet, to be nominated yearly, 
fhall be called owverjeers of the poor of the fame parith : 


And fhall take order from time to time, with confent of 


two or more juftices for fetting to work the children of 
fuch whofe parents fhall not by the faid churchwardens — 
and overfeers, be thought able to maintain their children ; 


means to maintain them, and ufe no ordinary tr tC 
get their living by : And alfo raife weekly, or otherwi 


And alfo competent fums of money for the neceffary re- 
lief of the Jame, impotent, old, blind, and fuch other — 
among them, being peor, and not able to «work, andvalfo 
for the putting out fuch children apprentices, to be 


thered out of the parih, according to the ability off the 
2 parifh ; 





and alfo for fetting to work all fuch perfons, ine nee 
de to 


a convenient ftock of flax, &¥c. to fet the pooron work: 
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aforefaid, 3 in their difcretion. 


overplus : 


oy til payment of the fum, arrears and ftock. 
Churchwardens and overfeers may bind poor children 


pa pains contained in the 31 Eliz. 


venient; the fame to bind all parties. 
The father and grandfather, and the mother and grand- 
F: blkr, and the children of every poor, old, blind, lome 
__ and impotent perfon, or other poor perfon notable to work, 
being of futficient ability, fhall at their charges relieve 
= and maintain every fuch poor perfon i in that manner, and 
è Ai according to that rate, as by the juftices, or the greater 
_ number of them, at their general quarter-feffions fhall 
e affeffed ; on pain that every one of them. fhall forfeit 
205. for every month they fhall fail therein. 

= Mayors, &c. of corporations being juftices, have the 
fine authority within their limits, as juftices of the 
Rite county. And every alderman of London fhall do fo much, 
ee is appointed to be done by one or two juttices. 

If any parifh extend into more counties than one, or 
part lie within the liberties. of any city, town or place 
corporate, and part without, then as well the juftices 
of every county, as alfo the head officers of fuch 
ity, town or place corporate, fhall intermeddle only in 
paach of the parish as lieth within their liberties, and 
not any farther. And every of them refpeétively within 
th te yeta] jurifdictions, to execute the ordinances con- 
erning the nomination of overfeers, the confent of bind- 
apprentices, the giving warrant to levy taxations un- 
pads, the taking account of churchwardens and overfeers, 
ie committing to prifon fuch as refufe to account, 
ees to pay the arrears due on their accounts ; yet 
the churchwardens and overfeers, or the moft part of 
of the parifhes that extend into fuch feveral limits 
_jurifdi@ions, thall without dividing themfelves duly 
e their office within the parifh, in all things to them 
nging, and duly exhibit and make one account be- 
the head officer of the town or place corporate, and 
ther, before the Juitices of peace, or any two of 


j parith ; and to do all other things, as well for difpofing | 
of the faid ftock, or otherwife, as to themfhall feem con- 
















_ Which churchwardens and overfeers fhall meet toge- 
ther at the leaf? once every month, in the church after 
Divine fervice, there to confider of fome good courfe to 
be taken, and for fome meet order to fet down in the 


If the juftices perceive, that the inhabitants of any 
parih, are not able to levy among themjelves fufficient 

` money for the purpofes aforefaid, then two juftices. may 
tax any other, of other parifhes, or out of any parifh 
within the hundred wherethe faid parih is, to pay fuch 
‘money to the churchwardens and overfeers of the poor pa- 
mith for the faid purpofes, as the juftices fall think fit, 
according to the intent of this law. And if the hundred 
fhall not be thought able to relieve the feveral pa- 
_tifhes not able to provide’ for themfelves, then the 
juices at their general quarter-feflions, or the greater 
number of them, fhall rate any other, of other parifhes, 
= Or out of any parifh within the county for the purpofes 


5 And it fhall be lawful, for the churchwardens and over- 
_, feers,or any of them,by warrant from any two juttices of the 
peace, to levy as well the fums of money, and all arrears, of 
every one who {hall refufe to contribute according as they 
hall be affefled, by diftrefs and fale of the offender’s goods, 
= asthe money or ftock which fhall be behind on any account 
_ to be made, as aforefaid, rendering to the parties the 
And in defect of fuch diftrefs, it hall be law- 
ful for any two juitices to commit him or them to the com- 
= mon gaol of the county, there to remain without bail un- 


= apprentices, and may dy leave of the lord of the manor 
build houfes on the waite for the poor to inhabit, but not 
tobe afterwards ufed for the habitation of any other, on 


= Provided,- That if any perfon is grieved with any act 
done by the churchwardens or other perfons, or by the 
.  juftices ; then it fhall be lawful for the juftices at their ge- 
= neral quarter-feflions, or the greater number of them, to- 
= take fuch order therein, as to them fhall be thought con- 
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For not appointing overfeers yearly, every juftice, &-. 
of thedivifion forfeit 5/, The juftices, or the more part of 
them, in their general feffions to be holden next after the 
feat of Haffer next, and fo yearly as often as they fhall 
think meet, fhall rate every parifh to fuch a weekly fum 
of money as they think convenient, fo as no parifh 
be rated above the fum of 6 d. nor under the fum of one 
halfpenny, weekly to be paid, and fo as the total fum of 
fuch taxation of the parifhes in every county amount not 
above the rate of 2 d. for every parifh within the county. 
Which fums fo taxed, fhall be yearly afleffed by the agree- 
ment of the parifhioners within themfelves, or in default 
thereof, by the churchwardens and petty conflables of the 
parifh, or the more part of them, or in default of their 
agreement, by order of fuch juftice or juftices as fhall 
dwell in the fame parifh, or (if none be there dwell- 
ing) in the parifhes next adjoining. 

And if any perfon refufe or negle& to pay any portion 
of money fo taxed, it fhall be lawful for the church- 
wardens and conftables, or any of them, or in default © 
thereof, for any juftice of the liberty, to levy the 
fame by diftrefs and fale, rendering to the party the 
overplus. And in default of fuch diftrefs, it fhall be 
lawful to any juftice of that limit to commit fach perfon 
to prifon, there to abide without bail till he have paid 
the fame. 

There is a provifion by the act, (/- 18.) for the inha- 
bitants of the ifland of Fou/ne/s in the county of Efex. 

Stat, 3 W, M. c, 11. fe@. 11. There thall be kept 
in every parifh, a book wherein the names of all perfons 
who receive collection flrall be regiftred, with the day and 
year when they were firft admitted to have relief, and the 
occafion: and yearly:in Zafer week, or as often as fhall 
be thought convenient, the parifhioners fhall meet, be- 
fore whom the book fhall be produced,’ and all perfons 
receiving collection to be called over, and the reafons of 
their taking relief examined, and a new lift made of fuch 
perfons as they think fit and allow to receive collection ;. 
and no other perfon fhall be allowed to receive colle¢tion 
at the charge of the parifh, but by authority under the 
hand of one juftice refiding within fuch parifh, or (if none 
be there dwelling) in the parts next adjoining, or by or- 
der of the juftices in feflions, except in cafes of peftilential 
difeafes, plague or fmall pox, for fuch families as fhall 
be therewith infected, 

Stat. 8 & 9 W. 3. c. 30. fe. 2. Every perfon who 
fhall be on the colle&tion, and receive relief of any place, 
and the wife and children of any fuch perfon cohabiting 
in the fame houfe, fuch child only excepted, as fhall be by 
the churchwardens and overfeers permitted to live at home, 
in order to attend an helplefs parent, fhall upon the 
fhoulder of the fleeve of the uppermoft garment, in a vi- 
fible manner, wear a large Roman P. together with the 
firit letter of the name of the parifh or place, whereof 
fuch poor perfon is an inhabitant, cut either in red or blue 
cloth, as by the churchwardens and overfeers fhall be di- 
rected: and if any fuch poor perfon fhall neglect or re- 
fufe to wear fuch mark, it fhall be lawful for one juftice to 
punifh fuch offender, either by ordering his allowance 
to be abridged, fufpended or withdrawn, or otherwife by 
committing him to the houfe of correétion, to be whipt, 
and kept to hard labour, not exceeding 21 days; and if 
any churchwarden or overfeer fhall relive any fuch poor 
perfon, not wearing fuch badge, and be thereof convicted 
on oath of one witnefs before one juftice, he fhall for- 
feit 20s. by diftrefs, halfto the informer, and half to the 


poor. 


Stat. 5 Geo. 1. c. 8. fe. 1. Whereas fometimes men 
run away, leaving their wives and children, and fome- 
times women run away leaving their children on the 
charge of the parih, altho’ fuch perfons have eftates 
which fhould eafe the parish of their charge ; it fhall be 
lawful for the churchwardens or overfeers, where any 
fuch wife, child or children fhall be fo left, on applica- 
tion to, and by warrant or order of two jultices, to feize 
fo much of the goods, and receive fo much of the annual 
profits of the lands and tenements of fuch hufband, fa- 
ther or mother, as fuch two juftices fhall dire&t, towards 
the difcharge of the place where fuch wife, child or chil- 
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dren are left, for bringing up and providing for fuch wife, | to be rated thereunto; if any difference arife touching 

what parifh or place fuch lands ought to be rated in, it 
fhall be lawful for the jultices, at their next general 
quarter-feffions, to determine the fame on the appeal 
of any perfon interefted, and at fuch fefions to caufe 
to. be allotted to, and fairly af- 
feffed in fuch parifh or place as they 
not to affect or determine the boundaries of any parith or, 
place, to any intent other than for the purpofe of rating 
fuch lands, oc. 
parochial rates within fuch Parifh or Piace to which they 
fhall be fo allotted. 


child or children ; Which warrant or order being con- 
firmed at the next quarter-feffions, it fhall be lawful for 
the jultices there, to make an order for the churchwardens 
or overfeers, to difpofe of fuch goods by fale or otherwife, 
or fo much of them, for the purpofes aforefaid, as the 
court fhall think fit, and to receive the profits, or fo 
much of them as hall be ordered by the faid feflions, of 
his or her lands and tenements for the purpofes afore- 
faid. 

And the churchwardens and overfeers fhall be account- 
able to the juftices at the quarter-fefions for all money 
they fhall fo receive. 

9 Geo. 1. ¢. 7. f: 1. ena&ts, That no juftice of peace 
fhall order relief to any poor perfon dwelling in any Parith 
till oath made of fome reafonable caufe for it, and that he 
had applied to the Parifhioners, or to two overfeers of the 
Poor, and was refufed, and till fummons of two overfeers 
of the Poor to fhew caufe. 

And any perfon ordered to be relieved fhall be entred 
in the Parifh books, tobe relieved fo long as the caufe for 
{uch relief continues, and no longer. And if any parifh 
officer (except upon emergent occafions) fhall charge to 
the Parifh account any monies given to any perfon not 
regiftred, he fhall forfeit 5/7. to be levied by diftrefs and 
fale, by warrant of two juitices, to be applied to the ufe 
of the Poor of the Parifh by direétion of fuch juftices. 

It hall be lawful forthe churchwardens and overfeers, 
with confent of the major part of the parifhioners, to pur- 
chafe or hireany houfe in the fame parith, townthipjor place, 
and to contract with any for the lodging, keeping, main- 
taining and imploying fuch Poor as defire relief, and 
there to keep, maintain and employ fuch poor perfons, 
and take the benefit of their labour. And if any poor 
perfon refule to be lodged, Ec, in fuch houfe, he 
fhall be put out of the Parith book, and fhall not be in- 
titled to receive relief: and where any parifh or townfhip 
fhall be too {mall to purchafe or hire fuch honfe, it fhall 
be lawful for two or more fuch parifhes, townfhips or 
places, with confent of the major part of the Parifhioners, 
and with the approbation of any juftice of the peace, &c. 
to unite in purchafing or taking fuch houfe for lodging, 
&c. the Poor, and there to keep, maintain and employ 
the Poor, and to take and have the benefit of their la- 
bour, for the better relief of the Poor there kept, €e. And 
if any Poor in the refpective Parifhes, &c. fo uniting fhal 
refufe to be lodged, &c. in the houfe fo hired, &c. he fhall 
be put out of the collection book, and not intitled to afk 
relief; and it fhall be lawful for the churchwardens and 
overfeers, &Jc. to contract with the churchwardens and 
overfeers of any other parifh, &c. for the lodging, Ge. 
of any żoor perfon of fuch other Parifh, &c. as to them 
fhall feem meet. And if any poor perfon of fuch other 
parifh,(c. fhall refufe to belodged, &c, in fuch houfe, he 
fhall be put out of the colleétion book, and not be in- 
titled to relief. 

Stat. 17 Geo. 2. c. 3. Perfons authorized to take care 
of the Poor, fhall give publick notice in the church, of 
every rate for relief of the Poor, allowed by the juftices 
of peace, the next Sunday after the fame fhall have been 
fo allowed; and that no rate fhall be valid fo as to 
colle& the fame, unlefs fuch notice fhall have been 
given, 

And that perfons authorized as aforefaid, fhall permit 
every inhabitant to infpeét every fuch rate, at feafonable 
times, paying one hilling for the fame, and = on 
demand, forthwith give copies of the fame, or any part 
thereof, to any inhabitant, paying at the rate of fixpence 
for every twenty-four names, on pain of forfeiting to the 
party grieved twenty pounds. 

By Stat. 17 Geo. 2, c. 37. Where there fhall be any 
difpute or uncertainty in what parifh or place, lands im- 
proved, or drained, lie, and ought to be rated ; every oc- 
cupier of fuch lands, or houfes built thereon, tenements, 
tythes arifing therefrom, mines therein, and faleable un- 
derwoods therein growing, fhall be rated to the relief of 
the Poor, and to all other parochial rates within fuch pa- 
rifh and place which lies zeare/ to fuch lands, in like 
manner, and fubjeét to the fame regulations, as other 
lands within fuch parifh and place are by law liable 




































fuch lands, Efc. 


to any party ag 


tioned in th 
rate it’ be found nece ary to quah the fame; then 
the juftices are required to dire& the churchwardens and 
overfeers of the poor to make a new equal rate. 
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fee juk. 
to relief of the Poor, and to all other 


Vide the Stat. 17 Geo. 2. c. 38. which regulates the mode 


and time of accounting by churchwardens and overieers 
to their fucceffors, as alfo the delivery over of the money, 
goods and chattels in their hands, Ge. 


Alfo fee Poff, Divifion 3. 
The fame itatute, Jeg. 4. gives an appeal to the feffions 


aggrieved by any thing done. 
And by fã. 6. itis senaéted, That on all appeals from 


rates, the juitices (where they fhall fee juit to give 
relief) are required to amend the fame in fuch man- 
ner only, as hall be neceffary for giving relief, with- 


out pina hh fuch rates, with refpect to other perfons men- 
e fame; but if on an appeal from the whole 


And by /e@. 7. The goods of any perfon affeffed and re- 


fufing to pay, may be levied by warrantof diltrefs, not only 
in the place for which fuch affefiment was made, butin any 
other place within the county or precinét; and if fufficient 
diftrefs cannot be found within the county or precinét, on 
oath made thereof before fome juftice of any othercounty or 
precinct, (which oath fhall be certified under the hand of 
fuch juftice on the warrant) fuch goods may be levied in 
fuch other county or preciné by virtue of fuch other war- 
rant and certificate; and if any perfon be aggrieved 
by fuch dittrefs, it fhall be lawful for fuch perfon to ap- 
peal to the next general of quarter-feifions of the peace 
for the county or precinét where fuch affefiment was made, 
and the juttices there are required to finally determine the 
fame. 


In'cafe any perfon refufe to pay to overfeers, any fum 


they fhall be legally rated or affefled to, it fhall be 
lawful for the fucceeding overfeers to levy fuch arrears, 
and out of the money levied to reimburfe their predece - 


fors all fums of money which they have expended for the 
ufe of the poor, and which are allowed to be due to them 
in their accounts. 

And where any perfon fhall occupy any houfe, ec, 
from which any other perfon affeffed thall be removed, or 
which at the time of making fuch rate was unoccupied, 
then every perfon removing from, and every perfon 
coming into or occupying the fame, fhall be liable to pay 
to fuch rate in proportion to the time that fuch perfon oc- 
cupied the fame refpectively, in the fame manner, and 
under the like penalty of diitrefs, as if fuch perfon fo re- 
moving had rot removed, or fuch perfon fo coming in 
or occupying had been originally rated in fuch rates; 
which proportion in cafe of difpute fhall be afcertained by 
any two or more jultices. 

‘And it is further enaéted, That true copies of all rates 
for relief of the poor-be fairly entered in a book, to be 
provided for that purpofe, by the churchwardens and 
overieers, who fhall take care that fuch copies be entred 


accordingly, within fourteen days after all appeals from 
fuch rates are determined, and fhall atteft the fame by mii 
putting their names thereto; and every fuch book hall 
be carefully preferved by the churchwardens and over- 


feers, or one of them, in fome place whereto all perfons 
affefled or liable to be affeffed may freely refort; and 
fhall be delivered over from time to time to the fucceed~ 


ing churchwardens and overfeers, as foon as they enter 


I 


But 


grieved by any affefiment, or having any . 
material objection to any perlon being put on, or left out 
of fuch rate, or to the fum charged on any perfon, or 
fhall have any material objection to fuch account, or any- 
part therein, or who fhall find him, her or themielves 



















Fez. fet. 


_extraparochial place mu/? be a townfhip or village. 


_ pointed overfeers 





for a mandamus the next term. 


into their office, and fhall be produced by them at their 
general or quarter-feflions, when any appeal is to be de- 
termined. 

And overfeers of the pocr within every townthip or 
place, where there are no churchwardens, fhall execute 
every aft, concerning the poor, as churchwardens and 
overfeers of the poor may execute by this act, or any 
former ftatute concerning the poor, and fhall fuffer fuch 
pains and penalties for neglect, as churchwardens and 


‘overfeers are liable to. j 


2. Of appointing overfeers; their duty; and of compel- 
ling them to account. 


Churchwardens of every parih] See the Stat, 43 Eliz. 
The juttices of peace, by the general words 
of this ftatute, have power to name overfeers in all Pa- 
rifhes ; and it muft extend as well to extraparochial places 
as to all Parifhes in general, and no fubfequent words {hall 
controul the general words in the enacting part; and 


certainly all the poor acts fhall be conitrued to extend to , 


fuch places, as well as to other Parifhes, when they are 
within the fame miichief, and fhall be fubjeét to the con- 
troul of the juftices of peace. Moft of the forefts in 
England are extraparochial, and fo is Chriff-church in 
Oxford, but they ought to maintain their own foor; 


therefore a peremptory mandamus was granted to the 


juttices of peace to choofe overfeers in the town of Ruffard, 
being an extraparochial place. 8 Mod. 39. But fuch 
See 
Stran. 1004, 1071, 1143. 

Four, three, or two] On motion to quafh an indi&- 
ment againit B. for that he, with four others, being ap- 
of the poor, refufed to take upon 
him - that office, &c. It was objeéted, that the 
flatute direéts the nomination but of four, three, or two, 
with the churchwardens. And per Parker Ch. J. That 
is very true, tho’ in many places more are appointed 
than four; for the act fays four, three, or tawo fhall be 
nominated of the inhabitants, at the difcretion of the 
juttices (/cil.) they may nominate four, three, or two3 
it is not a limitation of the juftices power, but it is in the 
very authoritative part thereof. Where more than four 
are added, they are not punifhable by the aét, and they 
can be only added as affiftants. Per Powell, the quef- 
tion will be whether the words of the aét will be any 
more than direétory, or a limitation of their authority. 
In moft of the parifhes about London there are more than 
four, therefore we need not determine this point; but 
the indictment was quafhed for another fault. 16 Viz. 
Abr. 415. 

But no greater number than four can be ee 
Burrow 445, 453. 

Subftantial houfbolders there] The appointment of over- 
feers muft ftile them /ub/antial houfhelders. Stran. 1261. 

It was moved for a mandamus to J. H. and F.T. 
juftices of peace in the county of Dor/et, Se. to no- 
minate two /ubfantial hou/bolders to be overfeers of the poor 
upon this ftatute; and there was an affidavit, that ata 
meeting of the parifh after Zafer, one Jobn B. and 
Mary F. were elected overfeers, and at a meeting of the 
juftices they approved of Mr. B. and refufed the woman, 
as being an unfit perfon to ferve as overfeer; and the old 
overfeers refufing to nominate any other, the juttices 
approved B. only. Per Powell, A woman is not to be an 
overfeer of the poor 5 and there can be no cuftom in a 
Parifh to put her in, becaufe of her being a houfckeeper ; 
becaufe this is an officer created by aét of parliament. Per 


Parker Ch.J. The nomination is to be by the juftices, and it 


feems the overfeers are to continue but one year. The 


 Parifh here was obftinate in not having another inflead of 


the woman, and the juftices fhould have nominated one 
of the old ones, fince they were fo ftiff; but (becaufe the 


_juftices had done well in refufing the woman) he directed 


that they fhould apply to the juftices to have another no- 
‚minated ; and if they refufed, then to apply to the court 
16 Vin. Abr. 415. 


i 





‘Parifhes in Gloucefferfhire, Hill. 
| the faid cafe of Szckelane and Delting, in which he faid it 
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A citizen of London who lived in the country in the fum- 
mer, was chofe overfeer of the pocr, the court feemed to 
difcountenance fuch choice of one who was refident there 
only fome part of the fummer, and wasaétually an inha- 
bitant of another Parith in London. Carth. 161. 

Yearly in Eafter week, or within one month after Rafter] 
The court feemed to think an appointment of overfeers 
on a Sunday, to be a good appointment: for it may be 
in Laffer week, and this is the firt day of the week. 
Foley 4. 

An appointment of overfeers is good, tho’ not made 
within one month after Zafer. Stran. 1123. 

And many other counties in England and Wales] See frat. 
13 & 14 Car. 2. c. 12. fe&. 21. — In trefpafs a {pecial 
verdict found this ftatute, and that the Parish of Keni/-, 
worth in the county of Warwick (not being any of the 
counties named in fis ftatute) is a large Parifh, having 
two townfhips, but it is not found that it is fo large that 
parochial ditiribution cannot be made; and the queftion 
was, if the county of Warwick, not being named in the 
ftatute, fhall be taken within the general words, (and di- 
vers other counties ;) and Hopkins ferjeant cited a cafe to 
be adjudged in C. B. that rhe fratute did not extend to other 
counties than thofe which are expre/sly named; and to this 
Hale inclined ; but the court would fee the precedent be- 
fore they gave judgment; by which adjornatur. 2 Lev. 
142. But afterwards it was adjudged, that this ftatute 
did xct extend to any other counties, but only to thofe 
that are named therein. Ibid. Freem. 401. Hele 
Ch. J. faid, by the words it feems to be intended 
for all counties in Exgland, becaufe the words are (or 
other counties ;) but ferjeant Hopkins cited the judgment in 
C. B. in cafe of Wilfon and Bonner, between Chipping- 
Campden and Broad-Campden in Gloucefterfbire, where the 
judges held, that this act extended to no counties but 
thofenamed. bid. 412. The court gave judgment for 
the defendant becaufe tho’ it was found to be a large Pa- 
rih, yet it was not found to be fo big that by reafon 
of the largenefs they could not reap the benefit of 
the act of 43 Eliz. according to the ftatute, and for that 
reafon the court gave judgment, and fo did not pofitively 
rule, that no other counties were within the aét but thofe 
named; but Hale ftrongly inclined that no other counties 
were within the aét, and faid the inconvenience would be 
very great; for by that means the poor boroughs would be 
charged with poor, and the vills where men of good eftates 


| lived, but perhaps no poor, would be at no charge at all. 


But 2 Salk. 486. pl. 44. in marg. there is a note, That 
in the cafe of the inhabitants of Stokelane and Dolting, 
Hill. 11 Ann. it was adjudged, That by virtue of this act 
the juftices may exercife the powers given by 43 Eliz, and 


| this act in all extraparochial places containing more houfes 
| than one, 


fo as to come under the denomination of a vill 
or townfhip. And in the cafe of Hinam and Churcham 
1738. Lee Ch. J. cited 


was held, that this ftatute extended dy eguity to all the 


| counties in England, and that it was fo held upon great 


deliberation. 16 Vin. Abr. 421. 

Every poor, needy, impotent and lame perfon] This ftatute 
relates only tothe maintenance of poor and impotent per- 
fons, and not to baftards, who are provided for by other 
ftatutes. 1 Salk. 123. 

Two or three overfeers of the poor) The court held, that 
this claufe plainly extends to towns and villages in ex- 
traparochial places as well as within Parifhes; for the 
law makers had in view the inconvenience, that fome 
towns and villages would have the benefit of 43 Eliz. 
This ftatute is of (towns, &c. in counties) and not (in 
Parifhes) ; and towns and villages in extraparochial places 
are plainly within the words, tho’ not direétly within the 
view of the act ; and tho’ there be not officers appointed in 
extraparochial places, yet the juftices ought to do it upon 
complaint. 16 Vin. Abr. 421. 

When the Parifh is not large, and confifting of fe- 
veral townfhips, fo as the 43 Eliz. may be of benefit 
to them, the juftices ought not to appoint particular 

overfeers 
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Overfeers according to this ftatute. 
421. 

As to the duty of the overfeers of the poor, fee Stat. 
43 Eliz. c. 2, fe. 2,6, 11. and Stat. 17 Geo. 2. c. 38. 
Je. 1, 11, 13, U4. 

Make and yield up to fuch juftices of peace a true and 
perfec account| SeeStat. 43 Eliz. c. 2. f. 2.—The juttices 
authority in ftating this account, cannot be delegated to 
any other. 16 Via. Abr. 415. 

Shall pay and deliver over) Mandamus to the juttices, 
to grant a warrant for levying 30/. 17s. 114. being the 
balance of the laft overfeers account in their hands. 
They return, that there was fuch a balance, but that the 
veftry had ordered them to return it, and employ an at- 
torney to fue for charity money, and get it laid it out for 
the benefit of the poor; that one Young was fo employed, 
and the balance exhaufted in fees, and that the overfeers 
had engaged to pay Young; & ea de caufa they had refuted 
to grant the`warrant: and per curiam, There mult goa 
peremptory mandamus, for the ftatute 43 Eliz. c. 2. fays, 
the balance fhall be paid over to the new overfeers, under 
a penalty : and it is not in the power of the veitry to dif- 
penfe with the ftatute, Stran. 992. i 

Negligent in their office] If an overfeer does not provide 
for the poor, he is indictable; and if he relieves the poor 
when there is no neceflity, it is a mifdemeanor, MS. 
Cafes. Pafch. 3 Ann. B. R. Tarwny’s cafe, 

For every Juch default o° abjence or negligence 20 fhil- 
lings] This penalty for not meeting in the church {hall 
never be inflicted on the overfeers of extraparochial 
places, becaufe they have no church to meet in, 8 
Mod, 40. 

If any of thefe officers be convicted of any of the penal- 
ties in this act; the other muft levy it. 16 Vin. Abr. 

Tbe 
k % commit every one of the faid churchwardens and over- 
Jeers] See Stat. 43 Eliz. c. 2. fect. 4. Tfaccounts be ad- 
jufted, and the overfeers refufe to. pay the balance, they 
cannot be committed immediately, but a warrant muit 
ifue to diftrain them, and upon a return thereof there may 
be a commitment. 16 Vin. Abr. 416. 

The juftices cannot commit an overfeer for bringing 
in an account to which they object, but they ought to 
hear it, ftrike out what is amifs, and balance the account. 
16 Vin. Abr. 416. 

The defendant being an overfeer, was committed by 
two juftices of peace by a warrant, which recited, that 
he had appeared before them, and being demanded to give 
a juft account of all monies he had received and paid, he 
had only produced an account in grofs of his receipts and 

‘payments, and refufed to give a particular account, or 
produce his books, &c. and they believing this to be no 
account according to this ftatute, and defendant re- | 
fufing to give any other, therefore they commit him zs de 
detained till he feall make a true account. And upon a 
habeas corpus he was difcharged. Per tot. cur. Be-| 
caufe the juftices had no authority to commit in this man- 


16 Vin. Abr. 





ner by this ftatute, for that an account was confeffed to 
have been rendered, &c, Show. 395. 

An order made at the feffions relating to accounts of 
overfeers of the poor was moved to be quafhed, becaufe 
it did not appear the accounts had been before two juitices 
quorum unus, and they cannot come per /altum to the 
feffions ; and Salk. 533. was cited. On the other fide it 
was faid, that it appeared there was an allowance, for the 
appeal is faid to be againft the difburfements and allow- 
ance thereof, which the court will prefume was regular ; 
and being in general, is not like the cafe in Sa/é. Which 
was faid to be by two jultices without quorum unus, Sed 
per curiam, It does not follow, that this was an allowance 
by two juttices, for the Parifh might do it; therefore for 
want of jurifdition this order muft-be quathed. Stran. 


983. 
3. Of the poor rate, who, and what fall be liable there- 
to; and of taxing other pari/bes in aid. 


By taxation of every inhabitant] See Stat. 43 Eliz. e. 2. 
Jed. 1, 3. &F 17 Geo. 2. c. 38. fe. 12. Afleffments for 
the poor ought to be made according to the vifible efate 
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of the inhabitants there, both real and perfonal, and nò 
inhabitant there is to be taxed to contribute to the re- 
lief of the poor in regard of any eftate he hath elfewhere 
in any other town or place, but only ¿n regard of the vifible 
eflate he hath in the town where he dwells, not for any — 
other land he hath in any other place or town. 2 Balja 
354 

Rent is no ftanding rule for making a oor rate; for 
circumitances may differ, and there ought to be a regard 
ad fiatum ad facultates. Comb. 478. 

The feflions, upon fetting afide a rate, may make anew 
one themfelves, or order the churchwardens and overfeers 
to make a new one, they having it in their difcretion to 
make a new rate at feflions, or remand it to the church- 
wardens, éc. to make a new one, 2 Salk. 483. 

The churchwardens and overfeers may make a rate of | 
themfelves. 2 Salk. 531. 

H. took part of a houfe in the Parith of D. on the 
third of December; he was rated as an inhabitant, and 
was diftrained for a quarter’s rate the Chrifmas follow- 
ing; but the diftrefs was taken before Chri/fmas on a ge- 
neral warrant made for the whole year: and in replevin 
it was ruled upon evidence by Holt, 1ft, That if two 
feveral houfes are inhabited by feveral families, who — 
make and have but one common entrance for both; yet 
in refpeét of their original, both boufes are rateable feverallys 
for they were at firft feveral houfes; and if one family 
goes, one houfe is vacant: but if one tenement be di- 
vided by a partition and inhabited by different families, 
viz, the owner in one, and a ftranger in another, thefe 
are feveral tenements, feverally rateable while they are 
thus feverally inhabited, but if the ftranger and his fa- 
mily go away it becomes one tenement. zdly, That H, 
could not be rated for the whole quarter, for poor rates 
are to be affiffed MONTHLY by the flatute, and by this means 
a man cannot move in the middle of a quarter, but he muit 
be twice charged. 2 Salk. 532. 

When goods are rated, it ought to be according to the 
value of lands, viz. goods of the value of 1o0/. thall be - 
rated 5 /. per annum, as lands are, and the perfon mutt be 
charged only in the place where the goods are at the time- 
of the affeflment ; for if he has no goods where affefled, 
if diftrained he may have an action of trefpals, Gc. Dalt. 
Tuf: 2535 capi 78» ) 

By the words and meaning of the ftatute 43 Elig. 2. 
the occupiers of the land are to be affeffed, and not the 
lefar who receives the rents; the occupier of the land be- 
ing by law only to pay the affeffment, unlefs it be fpecial- 
ly provided for as to this payment between him and his 


leffor. : 2 Bulf, 354. j 
Parfons ought to contribute to the gsr. 3 Keb. 
252. 


A mandamus was prayed to the mayor of Chichefer, to 
fign a tax made on the palace, &c. of the bifhop of Chi- 
chofter, being within the parith of Subdeanry, and per cur. 
it was granted ; becaufe.againft this there can be no pre- 
{cription, and all the prebendaries who live in the fame — 
clofe, which is a fourth part of the town, pay it. 3 Keb. 


Se 
A parfon who lets his tithes to the parifhioners may __ 
be taxed upon the poor rate; for the letting is bat am 
agreement with the parifhioners to retain the tithes, and ăž 
the parfon has a modus forfhis tithes; tho’ it was : 
objected that the parifhioners were occupiers, and fo the 
parfon not taxable. MS. cafes Pafth. 7 Ann. The Queen 
v. Bartlet. TS ny i 
Thofe ought only to be contributory who were livers 
there the year before, and none elfe, Settlements 48. pl* as 
‘ H> ` fa s 








Jis i at 
A. feifed of lands, demifed the fame to B. referving the — 
yearly rentof 10/. 4. covenanted with B. thathe fhould 
quietly enjoy the land, and to indemnify him again all 
charges and taxes whatfoever to be impofed upon the — 
lands, except tithes. B, entered, and was pofleffed, and the 
churchwardens and overfeers of the Parifh where the land 
lay, and of which 4. was an inhabitant, made a-poor rate, — ee 
and B. by reafon of the lands was charged with fuch 
a fum of the rate which he paid, and he brought cove- 
nant againft 4. and affigned the breach, in that 4. did 
not indemnify againit the poor rate, Sc. And after xen a 
gument 








gument ‘on both fides the court unanimoufly agreed that 
the poor rate was not within the covenant, and therefore 
havejudgment for defendant. Gibb. 297. 

The Doétor agreed with feveral of the parifhioners to 
take fo ‘much for his tithes, and made a leafe to F. The 
Doctor was rated for the tithes to the parith levies, who 
appeal’d; and the matter being found fpecially, the que- 
ftion was, who fhould be faid to be the occupier, the 
Doétor’s 'leffee, or the inhabitants ; and per cur. The /efee 
mutt be faid to be the occupier, in regard there is no cer- 
tain time limited for bow long, but only from year to 
year; and per Eyre J. The letting of them is in nature 
ofa fale, and the party looked upon as a vendee; no 
manner of advantage is given to the inhabitants ; for they 
give the full value for their tithes; otherwife had it been 
a contract for years. Poor's Settlements 104. pl. 140. 

Defendant being affeffed towards the poor rate for 
his tithes as wear, appealed to the feffions, where he is 


abfolutely difcharged. But by the court; As vicar he is ` 


chargeable by 43 Eliz. and the feflions hath only power to 
moderate, not difcharge: And the order of feflions was 
quafhed. Stran. 77. 

Where the parfun agrees that the tenant fall retain 
the tithes, yet the rate for them muft be upon the parfon. 
Stran. 525. 

All things which are real and bring in a yearly revenue 
may be rated and taxed to the poor, Shaw ’s Parifh Law 
221. 

‘On a motion to confirm a tax laid by the juftices 
of peace on a toll of the corporation of W. for a rate 

` to the poor, Hale Ch. J. faid, that he was of opinion 
that the toll was chargeable, tho’ part of it were to 
maintain the mayor; and per cur. A mandamus was 
granted to the mayor and juftices to execute the order, 
nif. 3 Keb. 540. 

Note; It hath been refolved by the court, that ground 
rents are liable to pay the poors rate. Comb. 62. 

Hofpital lands are chargeable to the poor, as well as 
others; for no man by appropriating his lands to an hof- 
pital, can exempt them from taxes to which they were 
fubject before, and throw a greater burden upon their 
neighbours. 2 Salt, 527. 

The queftion was, whether a houfe converted into a 
conventicle, and ufed for no other purpofes, was rateable 
to the poors tax ; the court faid, they never knew it, and 
order’d them to’ fhew caufe; and afterward the order was 
quafhed. Foor’s Settlements 124. pl. 10 

A farmer is not to be taxed to the poor for his neceffary 
ftock according to the lands he holds ; but if he has a 
faper-abundant ftock, 7. e. more than the land requires, 
he fall be taxed for that. Juf. Caf. Law 233. 

Yet itis a guere ftill if a farmer is to pay a rate or 
tax for tock upon land Téid. 

A thopkeeper fhall be charged to the poor’s rates for 
the goods, ic. in his hop. Juf. Cafe Law 233. 

On a motion to quafh a poor’s rate made at the quarter- 
feffions in Marlborough, becaufe it was affefled for trade, 
and the corporation would not affefs the toll of their mar- 
ket, or their own lands, and they would not hear the 

_ matter at their fefions. Per cur. It will be inconvenient 
to quafh poor rates; but you may take a mandamus to 
affefs you according to law, as in the cafe of The town of 

Cambridge MS. cafes. 16 Vin, Abr. 426. 

In the cafe of the governor and company for {melting 

- lead againit Richardfom and others, it was determined by 

the court of King’s Bench in Michaelmas term 3 Geo. 3. 

That a leffee of /ead mines, whereon no rent is referved 

other than a certain proportion of the ore to be raifed, is 

not rateable to the poor, underthe ftat, 43 Eliz. 

As to taxing other parifhes in aid, fee 43 Eliz. e. 2. 
faiz: 

If feveral inhabitants of 4. have lands in the parifh of 
B. and their tenants are fo poor that they are not able to 
pay to the relief of the poor of B. the landlord’s inhabiting 
in the parih of 4 fhall be no difcharge to them, but 
they fhall pay for their lands, which they have in the pa- 
ril of B. 2 Bulfr. 352. 

Sir James Mountegue attorney general moved to 


 gnafh an order of two juftices, made upon this fta- 
tute; his exception was, that it does not appear that 
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the Parifhes taxed are within the hundred ; for it is.only 
faid that they are within the county of the city. of Nor- 
wich; and two juitices by the aét have not power to tax 
the county but only the hundred, or the parifhes within 
the hundred. To which it was anfwered, that if two juf- 
tices cannot relieve in this cafe, there can be no relief 
given ; forit is well known there are no hundreds within 
cities, and she city, and the county of the city are the fame, 
and the power given to the juftices muft arife upon a de- 
feét in the hundred, and where there is no hundred there 
can be no fuch defett, and the feflions could have made no 
order in this cafe. But per Powell; This is not cafus 
omiffus out of the ftatute ; and tho’ the two juftices have 
no power, here being no hundred, yet the feffions have 
a jurifdiétion, and may tax the county of the city in part 
or at large, to which the reft agreed, and quafhed the 
order, being made by two juftices only. 11 Mod. 269. 

There are two ways by this ftatute to make one parifh 
contributory to the poor of another, wig. either the juf- 
tices may tax particular perfons in aid to that parifh which 
cannot relieve it’s own poor ; or they may affefs the whole 
parifh in a certain fum, and leave it to the churchwardens 
and overfeers to levy the fame on particular perfons. 2 
Salk. 481. Shaw's Parif Law 219. 

Mandamus to the jultices to make a rate for fupport 
of the poor which was oppofed, becaufe the parih offi- 
cers ought to make the rate, and the juftices are only 
to fign it; to which it was anfwered, that this motion 
was grounded on this clanfe of the ftatute, and thereupon 
a mandamus was granted, direéted to the juftices; and as 
this is a matter of right, they ought to make a re- 
turn. 2 Shaws Pra&. Juf. 47. Shaws Pari Law 
219. 

An order of feffions was returned upon ftat. 43 Eliz. 
for rating the adjacent parifhes, Ge. for relief of a poor 
parifh. Exception was taken, that by the ftatute this 
ought to have been done by the two next juftices, where- 
as this order was made at feffions. And by the folicitor 
general, If it be made by all the jultices,; Gc. then it is 
by two, and they fhall be fuppofed to be at the general 
feffions. And per Wythens, You have not purfued the ftat. 
and do hereby prevent the appeal. Adjornatur ; and it 
was afterwards at another day quafhed for that reafon. 
Comb. 25. 

A parifh in Colcheffer being furcharged with poor, the 
juftices made an order that two other parifhes in Colche/fer 
fhould pay to the relief of the poor within this 
parih, wiz. the one 5s.and the other 8s. per week, and 
that the overfeers fhould collect it ; and the order being 
removed by certiorari, Alibone moved to qualh it, becaufe 
not purfuant to the direction of 43 Eliz. which fays, 
others, of other parifbes 5 fo that it ought to be affeffed by 
the juftices upon particular perfons, and not generally : 
But the court feemed to be of opinion, that it was right 5 
and that the juftices are only to affefs the quantum, and 
then the rate is to be made by the overfeers of the poor 
of the parifh, and fuch was the opinion of the court. 
Skin. 258. è 

It was moved to quafh an order made by two juttices, 
that the inhabitants of L. G. fhould paya yearly fum to 
Whetftone, 1ft, Becaufe it was not faid quorum unus, but 
that exception was difallowed. zdly, For that it was 
only faid, that Whetfone was at great charge in maintain- 
ing the poor, but not that they were unable. Note; 
Upon an appeal the juftices made an order at the feflions, 
wherein it is faid they were oppreffed, which implies in- 
ability. Comb. 241. 

Upon an order for contribution to the relief of a poor 
parith it was ruled, that the ju/tices may either charge par- 
ticular perfons or the whole parih; and they to levy it ; 
but here a fum in grofs was laid for a whole year, which 
(it was objeéted) was unreafonable; for their ability 
may change ; neverthelefs the order was confirmed, 
Comb, 309. 

Holt Ch. J. faid, that poffibly a place extraparochial 
may be taxed in aid of a parifh ; buta parifh thal! not be 
taxed in aid of that. 2 Salk. 486. 

In a city where one parifh is not able to relieve their 
poor, the next parifh, being able, is to aid them by a 
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weekly allowance, but when the caufe ceafes, fuch. al- 
lowance is to ceafe alfo. Tuft. Cafe Law 234. 

In’ cafe a parih is not able to maintain its poor, two 
juftices may tax any other parith within the hundred to- 
wards their relief, and if the hundred be not of ability 
to relieve their parities, the juftices in their feffions may 
tax ahy other parifh or parifhes within the ccunty. 2 
Show’s Prat. Juft. 42. 

An order was made by the juftices of the borough, for 
the parih of Sé. Peter’s to pay to the officers of St. Mary’s 
the fum of 205, weekly, uatil the juffices fhould fee fit 
to order the contrary. It was objected, 1ft, That it 
does not appear that the parih of St, Mary’s is over-bur- 
thened with poor, but over-ruled ; for the order follows 
the words of the ftatute. zdly, It is faid, that they are 
juftices of the town and borough, and it appears upon 
the order, that the parih of St. Mary’s is within the 
borough, but not within the town and borough. But 
per cur. they are juftices of both. 3dly, The order is, 
until we fhall fee fit to order the contrary, where the ac 
never gave the juftices fuch an authority, and it is in 
effect making a perpetual order; for if one of the juf- 
tices die or be removed, ‘no other juftice can alter it till 
the faid juftices fhall fee fit to alter. And it was quafh- 
ed for the laft objection. Poor's Settlements 121. {l 
165. 

The parih of H. and a vill called $. was time out of 
mind within the rectory of H. But there is a church in 
S. which from the time of H. 6. hath been ufed and repu- 
ted as a parifh, and had all parochial rights, and church- 
wardens, and S. diftant two miles from H. Richard/ou 
Ch. J. held clearly, that this is a parih within 43 Eliz. 
and that the overfeers, €'c. might affefs it to the relief of 
the poor; and the finding that from Henry the VIth’s 
time till now it hath been ufed as a parifh, does not ex- 
clude, that it was not ufed fo before. And this ftatute 
being made for relief of the poor, to prevent their wan- 
dering, the intent of it was to confine the relief to 
parifhes then iz efè, and fo ufed. Judgment for plainiff. 
Hutt. 93. Litt. Rep. 73. 

Cro, Car. 92. S. C. adjudged, that this is fuch a pa- 
rifh as is chargeable for relief of Stoke-Godlingham, and 
not for the poor of Hinkley; and tho’ by the finding 
it fhould not be intended to be a parilh before Henry the 
VIth’s time, yet being found that it was a church shen, 
and that there were churchwardens there, it is a parith 
within the ftatute, altho’ it be but a reputative parith ; 
for being in ufe fo long before, and at the time of the 
ftatute, the ftatute appoints that the churchwardens and 
three or four overfeers joined with them fhall, éc. Now 
no churchwardens of H. are churchwardens of S. and fo 
have nothing to do there ; and the churchwardens of S. 
are only to meddle with the church there, and confequently 
with the poor of the parifh.—S. P. As to Tateridge and 
Hatfield, where for 60 years then pat, and at the time of 
making the ftatute, and ever fince, T. was commonly re- 
puted a parifh of itfelf, and the inhabitants there chofe 
conftables, churchwardens and overfeers of the poor, and 
made and levied their own rates to the poor, and repaired 
their church, without contributing to that of H. and tho’ 
it was alfo found that anciently the vill of 7. was parcel of 
the parifh of H. and never fevered by any legal act, and 
that the: tithes of T. have been time out of mind paid 
to the parfon of H. who always ufed to find a curate at 
T. and that there is no parfon at 7. yet 7. fhall be charg- 
ed by itfelf, and for their own poor only. Cro. Car. 
3945 395- t 

Parifhes in reputation only are within the ftatute, as 
other parifhes are, if the ufage of fuch parifh to choofe 
overfeers has been conftant without interruption ; but 
otherwile the overfeers and collectors of the mother church 
are only within the ftatute. 2 Roll. Rep. 160. 

There were two vills in one parifh, which had ufed 
feverally to maintain their own poor, and now there be- 
ing overfeers made of the whole parifh, they were rated 
together. The queftion was, whether having been ufed 
time out of mind to pay feverally, they might now by 
the ftatute of 43 Eliz. cap. 2. be rated together? Per 
Hale Ch, J. If there be no chapel within the vill, where 
the church does not ftand, it is not fufticient to make it 
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areputed parih within the ftatute of 43 Eliz. Freem. 
Ol. 

The parifh of Se. Botolph without Z4igate lies in two 
counties, viz. Loudon and Middlefex, and hath one church- 
warden and fever.1 overfeers, and zke parijo rates are jè- 
veral. And in regard that it was made appear that each 
part of the parifh had diftinét officers, and made diitiné 
rates, and had ufed time out of mind to make diftin& ac- 
counts to the juftices of each county, the court looked 
upon each divifion as a feveral parifh, and ordered it ac- 
cordingly. Raym. 476, 477- 

Upon a difpute whether 4. was a vill in the parith of 
B. ora parifh of itfelf, to prove it a vill the evidence was, 
that there were but two churchwardens, two overfeers of 
the poor, and that all parochial rites were done at 2. 
and that the inhabitants of 4. contributed to the repair of 
the church at B. And to prove that 4. was a parith of it- 


felf, the evidence was, that in the reign of Edward 3. there ` 


was a publick chapel there, and divine fervice read in it 
at the time of making this ftatute, that they had former- 
ly diltin& conftables, and repaired their own highways in 
1634, and then the difference between 4. and B. was 
fettled by a judge of affe, that a rate was made in 4. in 
1654. But this was held not fufficient to make 4. a pa- 
ri ia reputation at the time of the ftatute, without all 
other parochial rives, and therefore held to be a vill in the 
parih of B. 4 Mod. 158. / 

To make 4. a reputed parifh within the 43 Zi. it 
muft have a parochial chapel and chapel wardens, and 
facraments, at the time the flatute was made; and be-. 
caufe 4. had but one chapel warden, whofe office was 
to colleét the rates taxed upon 4. and pay them to 8. 
they were held part of the parifh of B. and not a repu- 
ted parith within the 43 E/z. and their having a diftinét 
overfeer, and maintaining their own poor, was not 
fuficient to make them a diftin@ parih. 2 Salk. 

Ol. 

A chapel’s having facraments ony, makes it notinde- 
pendent of the parifh, but it muĝ have other badges, as 
fepultures, Ge. 12 Mod. 504. 

As to quettions relative to the defcription of two places, 
within the Jame hundred, fee Foley Poor 31. (or 42 in the 
3d edition,) Reports temp. Qu. Ann. 269. Viner, 416. 
and Bur. 576, 577- 


4. Of the remedies for recovering rates; and of fetting 
ajide rates. 


See flat. 43 Eliz. c.. 2. fe. 4, 13) 19- 

Holt Ch. J. faid, that a man could not be diftrained 
by virtue af a general warrant made 4efore the rate, but 
there ought to be a fpecial warrant on purpofe ; and he faid 
that a diltrefs could not be taken for a quarter’s rate be- 
fore the quarter ended; but the jury faid, the cuftom 
was otherwife. Wolt anfwered, If he remove into another 
parith in the fame county, they might diftrain by warrant 
from the juitices as well as in the fame parifh; but if he 
removed out of the county, he agreed the remedy failed. 
So he gave way to the ufage in zhat point. 2 Salk. 532. 
6 Med. 214, S. C. athe 

A warrant to diftrain for a poors rate ought not to be 
granted before demand made ; for the firft ought to be 
only a confirmation of the affeffment for the poor, and 
afterwards upon refufal, &c. a new warrant is to be 
made for diftrefs, &c. and Holt faid, that ftridtly it was 
fo, but the practice having been in the cafe of taxes to 
grant fuch a conditional warrant to diftrain, commuais 
error facit jus. Comb. 342. 

If the poor rates are unreceived, and the overfeers lay 
out a fum of their own, they are remedile/s if they do not 
raife it before they are put out of their office. Juf. Cafè 
Law. 235. 

‘The churchwardens and overfeers, by warrant from any 
two juitices of the peace ( guor. 1.). may levy the tax by 
diftrefs and fale, where any perfon refufes payment of 


the fum ailefied ; and if there be no diftrefs whereby the 


fame may be levied, he fhall be committed to the com- 
mon gao’, there to remain till payment. 2 Shaw’s 
Prad. juft. 42. 
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- A mandamus was moved for, and a rule obtained for 


an alderman to thew caufe why he refufed to grant his 

Warrant to diftrain for a tax for relief of the poor; 

‘who fhewcd that «the churchwardens had made a 
‘tax for the whole year, when they fhould have made 
only a quarterly tax, and thereupon a rule was made 

that he thould grant his warrant to quarterly. 8 Mod. 

10. 

Working tools ina fhop may be diftrained for a poor 
‘rate. 2 Show. 126. Before this act, the juftices of peace 
nor conftables had no power concerning poor. Sid. 282. 
It was affirmed on errorin B. R. on this itatute, that 


tho’ the ftatute exprefies by name only /ale and diffre/s of 


` goods, yet if the plaintiff voluntarily delivers any goods for 
what he is affefled to the poor, and after brings trefpafs 
-thereof agint the overfeers, this is within the ftatute ; 
for thefe words jale and diffre/s, are put in the a& only 
‘for examples; and the ftatute ihall be conftrued largely, 
-becaufe it tends ad opus charitatis ; and trefpafs brought 
-after fuch voluntary delivery of money is a vexation 
which the itatute extends to fupprefs. Yelv. 176. 
B. brought trefpafs againft certain perfons who 
‘pleaded Not guilty, and at Nif prius the defendants 
‘juitified as overfeers of the poor, and fhewed this fpecial 
“matter in evidence by this ftatute ; and after the jury 
was charged, and returned again, plaintiff was son- 
fuited. And now the court was moved to grant a writ 
of irquiry, for the treble damages which they ought to 
recover againit the plaintiff by this ftatute; and on oyer 
‘of the Ratute, which was, that the damages {hall be af- 
fefled, éc. Dod. iaid, This is to be intended that it 
‘fhall be tried by writ of inquiry of damages in fuch cafes 
-as it ought to be by law, wiz. upon difcontinuance or 
‘demurrer; for the words, ‘* as the cafe requires’, imply as 
‘much ; and by the law, when a jury ought to have found 
a thing, and do not find it, this {hall not be fupplied by 
awrit of inquiry of damages; and this was fo ruled that 
-fuch defeét fhall not be fupplied by writ of inquiry of da- 
‘mages, becaufe then the party fhall not be outted of his 
attaint. But in the cafe at bar, the writ of inquiry 
of damages was granted inafmuch as the plaintiff 
‘was noniuited, fo that the jury could not affefs the da- 
mages; and damages were found accordingly. Roll, Rep. 
272. 
As to fetting afide rates, fee ftat. 43 Eliz. c. 2. f 6. 
—Upon an appeal from a poor rate, the jultices re- 
fufed to hear the appeal, becaufe it was not made at the 
Next quarter-feflions. But fer cur, The party grieved 
May appeal at any feflions ; the juftices may not have 
‘power to alter the rate at difcretion, but they ought not 
= torefufe to hear the apreal. MS. Cafes, Mich. 8 Ann. 
B. R. The Queen v: The inhabitants of St. Giles, 

T. P.and S. being overfeers of the poor, got their 
account allowed by the juftices. The parifh appealed 
againft it, and the feffions fet afide this account, and 
then directed a re-examination of the matter to the fame 
twojuftices. This order being removed, it was objected, 
that here was a matter delegated by the court, who were 
finally to determine the matter in queftion. Per Parker 
Ch. J. The overfeers have four days time to pafs their 
accounts, and they may go before any two juftices for 
the doing it ; till the time is paft there is no compulfion 
ufed, but if this time is flipt, the parifh may go before 
any two juftices, and when thefe have entered upon the 
examination, no other juftice is afterwards to intermedle ; 
and when this matter comes to the feffions, they are to 

= take fuch order therein as to them fhall feem convenient, 
but need not finally determine. MS. Cafes, Hill. 10 Ann. 
B. R. Townfend, Parfons and Smith’s cafe (overfeers of 
Whitechapel.) 
= There are four adjacent towns within the parifh of 
Banbury, and there is an overfeer within each town, and 
alfo an overfeer within the borough ; they all join in one 
account, and there is but one rate made for all the parifh, 
but the overfeers of each particular town colleét and pay 
the money within fuch town; one who is tenant of 
lands in one of thefe towns lives in the borough, and is 
__affeffed by the overfeer of the borough for the lands within 
the town, and paid to the overfeer of the borough; and 
the like is done in the other towns; fo that the overfeer 
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of the borough had a furplufage for the poor within the 
borough, and the overfeers of the towns wanted money 
for relief of the poor within the towns, tho’ the poor 
within the towns were lefs than thofe within the borough ; 
and upon this the juftices ordered, that there fhould bea 
diflribution made ; and this order with others being re- 
moved, it was moved to be quafhed, but confirmed; and 
tho’ the ftatute of 14 Car. 2. was cited, and this cafe urged 
to be within that ftatute, it was not agreed to be within 
that ftatute. Skin, 258, 

Altho’ a poor’s rate be really made at the feffions on an 
appeal, yet if it does not appear by the order itfelf, as by 
recital of the former order, (Sc. the latter order fhal] be 
quathed, and the court refufed to {upply this defeét in the 
order by affidavits. Comb. 133, 134+ 

The churchwardens and overfeers, and fome of the in- 
habitants made a poor’s rate, which was confirmed by 
two juftices, in which feveral were not taxed for their 
perfonal eftates, (which was erroneous) but the whole 
lay on the rea/ eftates of the parifh ; on which feveral of 
the inhabitants appealed to the feflions, and they ordered 
that the rate fhould be annulled, and a new one made; 
accordingly the churchwardens made a new rate both 
on the real and perfonal eftates, which rate was confirm- 
ed by two juftices. But in the new rate there was a great 
inequality, the real eftates being rated in proportion ten 
times more than the perfonal ; for which feveral of the 
inhabitants appealed again to the feflions, where another 
order was made to difcharge the rate. And thefe 
two orders of feffions being removed by certiorari into 
B. R. it was moved to quafh them ; becaufe the feffions 
can only relieve particular perfons grieved by the rate, 
and cannot fet afide the whole rate. Sed per tot. cur. 
The juftices at feflions on an appeal by particular perfons 
grieved, may, if they fee reafon, fet afide the whole rate. 
The juftices have a large power, and in both thele cafes, 
either on the firft rate where the perfonal eftates were not 
charged, or upon the fecond where they are unequally 
charged, it is impoffible for them to give relief without 
fetting afide afide the whole rate ; which therefore they 
may legally do, being impowered by the aét to take 
order herein according to their difcretion; by virtue of 
which, as they may fetafide the whole rate, fo they may 
make a new rate themfelves, or order the overfeers, (Jc. 
and churchwardens to make a new one, as was done in 
this cafe; wherefore thofe two orders were confirmed. 
12 Mod. 212. 

If a poor rate be made for a whole year, it cannot be 

confirmed in part, but muft be for the whole year or no 
part. 8 Mod. 10, 
If the rate be illegal, the juftices may refufe to fign it, 
but as to the fums, or parties affefled they have nothing 
to do with it, the remedy is by appeal; and tho’ the al- 
dermen of Dorcheffer refufed to fign a rate, becaufe of in- 
equality ; yet the court granted a mandamus, and after a 
return a peremptory andamus, and then an attachment, 
in order that the parties grieved might appeal, cited per 
cur. MS. Cafes, Mich. 8 Geo. B,R. in cafe of The King 
v. Beecher. 


A rate that is of itfelf good, may be quafhed, where it 
Poor’s Settlements 23. 


To quafh a poor’s rate the parties aggrieved appealed to 
the feflions, the féflions made an order to levy the money 
on account of the rate according to the land tax; it was 
moved to quafh it, becaufe perfons who do not pay to the 
land tax, yet contribute to the poor’s rate, as perfons who 
have a confiderable fum of money. Quafhed, per cur’. 
Poor’s Settlements 73. pl. 96. 


5. Of relieving, and ordering maintenance for the poor. 
See fiat. 43 Eliz. c. 2. fe&. 1, 13. 3 Will. & M: 
Ce itoer Sic OMWillsese8C. 30. 

Exception was taken to an order of the juftices made 
againft the parifh of Stretton, becaufe the juftices ordered 
them to keep a woman, eing poor, the cottage wherein 
fhe lived, being uncertain whether in this vill or another; 
but the court refufed to quafh it, tho’ it was not averred 


that 
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that fhe was impotent, becaufe in thefe cafes the courts ufe 
adifcretion. 2 Keb. 37. 

An order of juftices for the maintenance of a poor wo- 
man was confirmed, tho’ it appeared that the was able of 
body to work ; but the juffices of the peace are judges of 
that, Vent. 69. 

A poor child was left in Chri#-Church hofpital ; upon 
complaint of the wardens of the hofpital two jultices made 
an order on the overfeers of the poor of the pariih to re- 
Ceive and maintain the child; but this order was quafh- 
ed, becaufe it was not faid, that the parents were un- 
known, or likely to become chargeable to the parij : For 
tho’ a child of three months old be helplefs, yet the pa- 
rents are bound to provide for it. As to the principal 
matter which was hinted, wiz. that the hofpital was 
bound to provide for poor children there expofed, the 
court throught there was nothing in that. 2 Salk, 
485. 

An order of juftices was made for relieving a woman 
and four poor children, until further order, but did not fet 
forth fhe was indigent ; it was quafhed for the laft matter, 
and bad for the other, which fhould have been during her 
poverty. 10 Mod. 220. 

It was moved to quafh an order of feffions, which or- 
dered that the overfeers fhould pay to one R. D. 25. per 
weck for his maintenance. It was objecied ift, That it 
is not faid that they had any money in their hands ; 
zdly, That itis not faid that R. D. is a parilhioner there. 
Quathed nifi. Poor's Settlements 12. pl. 17. 

Two juttices made an order for the overfeers of the 
poor to pay 25, per week to Elizabeth Reddifo. It was 
objected, That it is not faid that fhe is poor and impotent ; 
otherwile the flatute gives them no {fuch power. Per cur. 
The 43 Eliz. does not give them power, unlefs they are 
upon the poor rate; let them fhew caufe. Poor’s Settle- 
ments 21. pl. 30. 

An order to continue the weekly payment of zs. to 
R. G. and all the arrears, sil] they find him a houfe; 
quafhed, becaufe the overfeers have no power to find him 
a houfe; that muf be done by the lord of the manor, or 
by the juftices. Shaw ’s Parija Law 200. 

An order of juftices, requiring the churchwardens to 
pay a fcrivener 5 /. due to him for drawing indentures for 
fetting out children to trades, was quafhed, as being a 
thing out of their power ; but the way had been to order 
a parith rate for levying fo much a week till a convenient 
fum were raifed; and in that cafe as foon money was 
raifed, an aétion would lie for the {crivener, againft the 
churchwardens. 12 Mod. 417. 


6. Of parents and children being obliged to maintain each 
other. 

See Stat. 43 Eliz. c. 2. fe@.7. and 5 Geo. 1. c. 8. 

Ifa man marries a grandmother, and has an eftate with 
her in marriage; for this eftate he fhall be charged towards 
the maintenance of the grandchild within the meaning of 
this ftatute, but otherwile, if he has not any eftate or ad- 
vancement by marriage with her. But he fhall be charged 
with keeping the grandchild during the life of his wife; 
and if fhe dies, he fhall not be charged after death. 2 
Bulf. 3.46. But if the grandmother has no means, and 
fhe marries with one who has, he fhall not be charged 
with keeping the child. 2 Bul. 346. So if the huf- 
band becomes of ability after marriage, the grandmother 
haying no means at the time of the marriage, he fhall not 
be bound to provide for the child. Ibid. Contra per 
Holt Ch. J. That if the wife dies he muft maintain the 
grandchildren, tho’ the relation be determined. Comb, 
eo) Sols 

[But in the cafe in Bul. 346. it does not appear that 
the grandmother was dead, nor is there any refolution, 
the juttices differing in their opinions. ] 

A fen-in-law was obliged by an order to. maintain his 
wife’s mother, having an i eftate with her at the i intermar- 
riage, _ Per cur. He is not within the words of the ftatute, 
nor. within the meaning of it; the ftatute extends to thofe 
perfons who ought by “the law of nature to relieve their 
parents; and fome perfons were fo hard-hearted as to re- 
fufe ; therefore this law was made to inforce them to do 


that which by the law of nature they were obliged to be. — 
fore. Poor's Settlements, 91. pl. 123. 


It was moved to difcharge an order made againit afeme 
becaufe a feme covert 


covert to keep a grandchild of hers, 
was not bound by fuch an order. 


Roll Ch. J. anfwered, 


That the hufband is to keep his wife’s grandchild by the 


ftatute; but in regard that the hufband is not charged by 


the order, but the wife who is covert is only charged; 


therefore let the order be quafhed, Szy. 283. 

An order of feflions was-made, That defendant fhould 
pay 2s. a week towards the fupport of his father till the 
court fhould order the contrary, which was held 
becaufe it was indefinite, and no fet time limited, and if 
an eitate happened to fall to him they might apply to the 
juftices ; otherwife if a time was limited. 2 Salk. 534. 

An order that the grandfather fhould keep the grand- 
child, the father being living, but unable to doit, and 
alfo to pay fo much money for the time paft, while he was 
chargeable as wellas for the time to come, was allowed good 
per cur’. MS. Cafes, Mich. 6 dan. B. R. The Queen va 
Joyce. 

An order of two juftices to compel Davi/ox to allow fo 
much a week for the maintenance of his wife and family. 
It was moved to quath the order, for that the juftices have 
not jurifdiction in this cafe, it being properly alimony, and 
belonging to the fpiritual court. Poze/l faid, that the 
juttices have no jurifdiction in this cafe, but this is not 
alimony. If a man runs away from his family, he may 
be punithed asa rogue and a fturdy beggar; but whilit 
he continues refident, they cannot charge him in this 
manner; and quafhed the order. 11 Mod. 268. 

An order of juices was made, that the father-in-law 
fhould maintain his fon’s widow. But it not being fet 
forth in the order, that the father was of fufficient abi- 
lity, in which cafe only the act enables the juftices, it 
was quafhed, 10 Mod. 221. 

An order of feffions for the father to pay fo much a 
week for maintenance of his daughter was quafhed, be- 
caufe it was not fet forth that fhe was unable to work, with- 
out which the juftices have wo jurifdiftion. 10 Mod. 
307- 

Juftices at their quarter-feffions, upon complaint of the 
overfeers, that Nicholas Tripping had left his wife, and 
that fhe was become poor and impotent, and become 
chargeable to the parifo, and that kichard Tripping, her 
father-in-law was of {ufficient abilty, did (upon its being 
proved that Richard was of ability to relieve her) order 
him to pay 2s. 6d. per week, The order was quathed 
for want of an adjudication that fhe was chargeable; and 
it was held, that an adjudication that the perfon is be- 
come chargeable, is as neceflary in an order of the quarter- 
feflions, as in an order of two juftices. MS. Cafes, Tria. 
4 Geo. B. R. The King v. Tripping. 

Upon complaint made to the quarter-{eflions, that Ka- 
lentine Ruth, his wife and family, were impotent and un- 
able to maintain themfelves, the court does order Emery 
Ruth to pay them 4s. per week. It was objected, that it does 
not appear that he was refiant, and lived in the county; 
that the charge is perfonal, and the jujtices had no power 
over him unlefs he lived in the county. They were or- 
dered to fhew caufe, Note, An affidavit was made that 
he lived in =e county, but not read. Poor’s Settle- 
ments 99. pl. 13 

Order, Apr that Munden had a good fortune with 
his wife, and that her mother was poor, therefore he is 
ordered to provide for her, And in maintenance of the 
order 1 Bui. and 2 Bulf, 345. Styles 283. were cited. 
Et per Pratt Ch, J. On confideration, we are all of opi- 
nion, that the fon-in-law is not bound, either within the 
words or intent of the ftatute, which provides only for 
natural parents. By the law of nature a man was bound 
to take care of his own father and mother; but there ber 


ing no temporal obligation to inforce that ‘law of nature, 
it was found neceffary to eftablifh it by act of parliament, ` 
and that can be extended no farther than the law of na- 


ture went before, and the Jaw of nature doth not reach to 


this cafe in 1 Bul? itis plain the word mot was left out 


only by miftake, for the fenfe of the claufe leads you to” 


read it not obliged, and befides the judges were divided. 
The 
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The cafe indeed in 2 Bul. is an authority in point as far | 


as it willgo, but that is no judicial authority, only a cafe 
ata judge’s chamber. The fame was alfo faid oditer in 
the cafe of The Queen v. Fane, Pafch. 10 Ann. but it ne- 
ver came judicially before the whole court till now. And 
therefore as it is res integra, we are of opinion the order 
mykt be quafhed. Siran. 190. 

If juftices of peace in feflions, &¢. make orders for 
maintenance of perfons who are not impotent, but able to 
work, or having any thing to live upon; thofe orders are 
againit law. Dalt. 166. A father has been ordered to 
make an allowance to his fon’s wife, while his fon was 
‘beyond fea: and if the father of children leaves the Pa- 
rifh, and there is a grandfather to be found, this grand- 
father, if he be of ability, is chargeable’ with keeping the 
children, and not the Parifh. 2 Bul. 2 Lill. 333. A 
father-in-law, or a grandfather-in-law, married to the mo- 
ther or grandmother of children, of ability to keep 
them; is within 43 Eliz. Style 283. A perfon was 

ordered by juftices in feflions to pay io much a week to- 
wards the fupport and maintenance of his father, till thet 
court fhould order the contrary ; and it was held good ; 
and if an eftate happen to fall to the father, the juitices 
might be applied to: otherwife if a time was limited. 2 
Salk. 534. 


7. Of the fettlements of poor people. 

Settlements of poor are gained, 

By inheritance; as when a child claims a fettlement in 
a parith, becaufe his father was there fettled, 

By being dorz in a Parifh; and 

By commorancy. 

As to the firit, if the father has a legal fettlement, the 
child is fettled where the father is: and if the father has 
no legal fettlement, the child regularly gains a fettlement 
in the Parith where born. 2 Bulf. 351. But this fettle- 
ment by birth may be defeated feveral ways ; 

ift, If the parent is removed by an illegal order; and 
from the order an appeal is duly made, pending which 
the child is born; in this cafe, on quathing the order, 
the child fhall be fent back with the mother. 

2. By practice; if a woman near her time is clan- 
deftinely fent to another Parifh, and there delivered. 

3. If a woman with child be fent to the houfe of cor- 
rection, and is there delivered, the child fhall not gain 
a fettlement by its birth in the Parifh where the houte of 
correction is ; but in the Parifh where the mother dwelt 
` when fent to the houfe of correétion, as the place where 

fhe had otherwife probably been delivered. 2 Bul/t. 358, 
381. 1 Salk. 121. 

If a travelling woman, having a fmall fucking child, 
Shall be apprehended for felony, and be fent to gaol, and 
afterwards arraigned and hanged, this child is to be fent 
to the place of its birth, there to be fettled and main- 
tained, if the fame be known; but otherwife it mut be 
fent to the town where the mother was apprehended : and 
children born in common gaols, their parents being pri- 
foners, are to be maintained at the charge of the county. 
Dalt. 157. , 

If a man and his family be illegally thruft out of a Pa- 
rih, and during that time he have a child born; he 
muft be returned to the place where he was legally fettled, 
and the child with him: and perfons, whofe intereft in 
houfes or lands is determined, cannot be put out of the 
town where they were legally fettled, nor can they be fent 
to the place of their birth, or laft habitation, but accord- 
ing as they are able or impotent fhall be fet to work, or 
telieved in the town where fo fettled ; tho’ if they wander 
and beg, then they may be taken up and fent to the place 
of their birth. Dalt. 58,166. 

Baftard children gain a fettlement dy their birth; but it 
has been ufual for preventing any charge to the Parith, if 
a fingle woman with child come into a Parifh, by a juf- 

tices warrant to remove her to the place of her laft /egal 

_ fettlement: baftards of vagrants muft be with the mother 
while nurfe children until feven years of age; and then 
be fent to the Parifh where born. Ibid. ‘Till feven years 

_of age, children are accounted nurfe children ; yet after- 
wards they muft have maintenance from the Parifhes where 
they themfelves were fettled. 
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Ifa poor thah fettled at Æ. marries a poor woman Whio iy 
fettled at B. and has children by a former hufbund, the 
wife fhall be removed with him to 4. and the children 
under feven years old fhall be removed, but only for ner 
ture; fo that they fhall be kept at the charge of the Parith 
from whence they ate removed: but the children above 
feven years of age are not removeable. 2 Sulk. 4705 
482. 

Generally a wife is to be fent to; and fettled with the 
hufband, tho’ he be an inmate or fervant; as all children 
are generally to be fent to, and fettled with the parents: 
but if aman hireth a houfe in 4. and being there with his 
wife and children, afterwards bind himfelf a fervant to 
one in B. his wife and children are not to be fent to B- 
but are to remain ftill at 4. where they were once fettled. 
Dalt. 166. Tho’ it hath been adjudged, where a man 
ferved and had board wages, and lay out of his matter’s 
houfe in another Parifh, he gained a fettlement in the 
Parifh where he lived and ferved, and not in the Parith 
where he lay. Mod. Caf. in L. & E. 370. 

A man and his wife fettled at one parifh, came privately 
into another parifh, and there a child was born ; the father 
died in the King’s fervice ; the queftion was, Who /bould 
keep the child? Per Holt Ch. J, The death of the father 
doth not alter the child’s fettlement; which mutt be fet- 
led where the father was lait fettled as well as the mother. 
Comberb. 380. 

Settlement gained by commoran’y, is where a perfon 
continues in fome other place than that in which he was 
before legally fettled ; and fuch continuation makes a fettle- 
ment: formerly, every one who was fettled as a native, 
houfholder, apprentice, or fervant, for a month, without 
a juft complaint made to remove them, were lawfully fet- 
tled. Dalt. But fince, this month has been enlarged to 
forty days, where a perfon fhall come into a parih, and 
rent a tenement under 10/, per annum, by the ftatutes 13 
& 14 Car. 2. 3W.& M. And by ftatute renting 1o/ a 
a year; executing a publick office in the parifh on a man’s 
own account; paying a fhare to the parifh taxes, as 
church or poor rates, &c. Living as a hired fervant for 
a year in the parifh, being unmarried, Gc. and ferving 
or being bound as an apprentice in a parifh, all make 
a legal fettlement: fo that a perfon being fettled by any 
fuch means, and not having acquired a fettlement elfe- 
where, if he falls into poverty, fhall be intitled to relief 
from the parifh where he laft gained fuch fettlement ; and 
where he is fettled his family muft follow him. Wood's 
Inf. 94. 

It has been held, in refpeé to a fettlement within the 
ftatute 13 & 14 Car. 2. That coming into a parifh pub- 
lickly, taking a houfe, and being rated to the poor on the 
parifh book, is fufficient notice ; the ftatute being made 
againft private and clandeffine removals, and not publick 
ones, which the parifh can take notice of itfelf. Show. 
12, 

A perfon rented a houfe of 3 /. per annum in a town, 
and his landlord paid the taxes; and whilft he lived in- the 
parifh, he took his freedom of the corporation, and voted 
as a freeman at the election of bailiffs, &fc. And it was 
adjudged that fince the explanatory att of 3 & 4 W. 3. 
nothing makes a fettlement that is not within the words 
of the ftatute, which implies a negative to any thing elfe 
not contained in it; and that as to his voting, it doth 
not imply a fettlement, for ’tis an act which relates to the > 
corporate body, and not tothe parifh. 2 Salk. 534. 

A man rents two tenements of 5/. per annum each, he 
thereby gains a fettlement; but if he rent a piece of land 
of 10/. a year, and there is no houfe belonging to it, it 
is otherwife. If one rents a houfe of roZ. per annum by 
continuing therein 40 days, he gains a fettlement within 
the meaning of 13 & 14 Car.2. By Parker C. J. Rent- 
ing a water-mill of 10/.-per annum; (Jc. makes a fettle- 
ment; for a mill is a tenement. 2 Salk. 536. 

But no fettlement can be legal in any parifh, when the 
refidence of the party is uncertain, as coming now and 
then, and lying in barns, outhoufes, &c. or where the 
party is under difturbance by officers. A poor man ap- 
pointed to be a parifh clerk, and executing the office a year, 
has been adjudged to make a good fettlement ; and ’tis 
not material whether he come in by the appointment of 
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the parfon, or by the election of the parifhioners, for he 
is in for life; and this is executing a publick annual 
office and charge within the meaning of the ftatute. 2 
Salk. 536. 

A fervant was hired firt from Lady-Day to Michaelmas, 
and from thence to Lady-Day following ; and this was re- 
folved to be a good /ettlement, for there was a hiring for a 
year: but it mult be one zxtire hiring, and one intire fer- 
vice (tho’ different times are mentioned) for one whole 
year, that muft make a fettlement according to the ftatute. 
A fervant being hired at 4. for a year, his mafter lives 
there half a year, and then at B. another half year; ad- 
judged the fervant is fettled in the laft place, for zhe ffa- 
tute doth not tie the fervant down to one place. Tho’ if a 
poor man be hired for a year, to ferve in a boat which 
plies between one place and another ; by this fervice, he 
gains zo fettlement. Fitzgid. 255. 

An unmarried perfon, hired as a fervant for a year, 
married before the year was expired; and it was held, 
that he could not be removed, and that on performing 
his fervice he would gain a fettlement. 3 Salk. 527. 

A man hired a maid fervant for a year; but fhe falling 
fick, her mafter turned her out of his fervice: The fer- 
vant in her paffage to the place of her nativity, begged 
for relief, and fhe was fent as a vagrant to the parifh 
where fhe was born ; whereupon fhe was fent back by that 
parifh, ta the parifh where fhe was an hired fervant; but 
by order of feffions the was fettled at the place of her birth: 
This was removed by certiorari into B. R. and the court 
determined the fettlement to be at the parifh where the 
was an hired fervant, and not where fhe was born. Style 

168. 

A perfon is a lodger in any parifh, his fervant acquires 
a fettlement: if a fervant continues in the fervice of a 
vifitor in a parith, he gains a fettlement there ; and is 
not removeable, unlefs the parifh thew that he was brought 
or came. thither o purpo/e that he might have fuch fettle- 
ment: and tho’ a matter or miftrefs are only vifitors, and 
no lodgers, yet their fervants may be faid to be hired in 
-every parifh where they ferve. Mod. Caf. in L. & Eq. 
50, 51. If an apprentice be bound to one who is a 
lodger only in a parifh, and hath no fettlement; refolved 
that the apprentice is well fettled there, altho’ the malter 
is not, nor doth his fettlement depend upon his matter, 
as that of a wife on her hufband. Where an apprentice 
continues forty days in the fervice of his mafter, there it 
is faid he will have a fettlement: and wherever any perfon 
ferves the laft forty days of his apprenticefhip, that is the 
place of his laft legal fettlement. An apprentice bound 
to a matter living in one parifh, and ferving fome part of 
his apprenticefhip there, was by agreement turned over 
to another mafter in another parifh; and this was held a 
good fettlement in that parifh where he lakt ferved; for 
it fhall be intended it was but a continuance of his ap- 
prenticefhip upon that agreement. M. C. in L. & E. 
169. 
A perfon ferved an apprenticefhip in a parifh, where 
he married and had feveral children ; his wife dying, he 
married another woman, who had a term for years in an- 
other parifh, to which place he removed, and refided 
there for a year; afterwards he returned to the firft parifh, 
was rated to the poor, lived there tuwo years, and then he 
died: in a fhort fpace after his death, his widow and 
children were removed by order of two juftices to the 
other parifh where he had lived a year, but.on appeal to 
this order at the feflions, the feflions adjudged them to be 
inhabitants fettled in the fr parih. Where a man lives 
in a parifh, and hath lands of his own there, or in right of 
his wife, this will make a fettlement; but if he hath lands 
in one parih, and lives in another, the land will not 
make a {ettlement of him in that parifh where it lies and 
-he doth not live. 2 Salk. 52 

If a man be fettled where he will, he cannot, tho’ likely 
-to become chargeable to the parifh where he goes to re- 

fide in, be removed from thence, if he have any eftate 
there. 5 Mod. 416, But fee Stat. 9 Geo. 1. fupra. 

A man who was not legally fettled in a parifh, but had 
lived there fome time, procured a certificate, by virtue 
of which he went into another parith ; afterwards being 
poor, the parifh from whence he came took him again; and 
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on enquiry found, that he was never lawfully fettled with 
them, but had gained a fettlement in another place, before 
they gave this certificate; and thither they removed him 
by order: the parifh to which he was removed appealed, 
becaufe thofe who had given the certificate, had oquned him 
to be an inhabitant fettled with them; but the certificate 
was held only to be an evidence of a fettlement, and 
thereupon the firt order was confirmed. 2 Salk. 530. 
It has been fince adjudged, that a certificate concludes the 
parifh giving it, not only againit the parith to which it is 
given, but as to all other parifhes. did. 

The law unfettles none who are lawfully fettled, nor per- 
mits it to be done. If one had but hired a houfe, the 
Jaw unfettles not fuch perfon ; and if any by indire& 
means hinder a ocr man from hiring a houte, he may be 
indicted ; alfo it is finable to remove any out of the pari.n 
who ought not to be put out, and the perfons removed 
may be fent back. Dalt. 98. And if a parith will have 
a man born in 4. but fettléd with them, to go and wan- 
der and beg in B. that he may be fent to 4. and he doth 
fo, he fhall be fent back to the parifh from whence he 
came. bid. But when two juftices of peace of one 
county, fend a poor perfon to a parifh in another county, 
two jultices of the county whither fuch perfon is fent, 
cannot make an order to remove him back again, or to 
fend him to any other place; the town to which fuch per- 
fon was fent, hath no other remedy than by appeal to the 
feflions of that county from whence the party was fent. z 
Salt. 488. é 


A fettlement by order of feffions on an appeal is good 
and binding; but if it doth not appear that the caufe 
came before the juftices in feflions 4y way of appeal, it may 
be quafhed ; for without zhat they have no jurifdittion < 
if a poor family, after order of feffions for their removal 
on appeal, return to the parifh from whence they were re- 
moved, the feffions muft fee their order of {fettlement 
obeyed; tho’ if fuch poor family go into another parifh 
not concerned in the appeal, two juitices of peace’ ought 
by an original order to remove them to the parih where 
they were fettled by the feffions order. 2 Sa/k. 481, 482, 
489. 

The feffions having made an original order for removal 
of a poor perfon to a third parifh, after an order of two 
juftices, it was quafhed upon motion: and adjudged, that 
the fefions could only confirm, or reverfe the order of 
fettlement of the two juftices; and thereupon a new order 
might be made by two juftices for removal to: the third 
parih, &c. 2 Salk. 475. A general order to remove a 
man and his family is not good ; zt muf be particular, for 
fome of the family may be chargeable, and others not: 
And where juftices make fuch orders of fettlement, it mult 
appear, that the parties are likely to become chargeable ; 
and that the perfon removed is removeable; and contain 
an ajudication of the lait legal fettlement of the party, 
&e. 2 Salk. 485, 491 5 Mod. 149, 321. And accord- 
ing to the opinion of Holt, the moit regular way to pro- 
ceed on the ftatute 14 Car. 2. in removing a poor 
perfon, is for the juftices to make a record of the adjudi- 
cation of the laft fettlement, and the complaint of the 
churchwardens and overfeers, and upon zhat to make a 
warrant or order under their hands and feals to the church- 
wardens, €&'c. to convey the perfons to the parifh to which 
they ought to be fent, and to deliver in the record at the 
next feffions, to be kept among the records; and this re- 
cord may be removed by certiorari. 1 Salk. 406. But 
on a motion in B. R. to fet afide an order for the fettling 
a poor perfon in a parifh, fent thither by warrant of two 
juitices, and confirmed in the feflions, upon an appeal : 
the court refufed to enter into the-merits of the caufe 5, the 
order of feflions being in this cafe final, unlefs it be made 
appear that there is error in the for of proceeding. 
Ventr. 310; And it is a ftanding rule in the court of- 
King’s Bench, That if on an appeal, the order of two 
jultices is either affirmed or quafhed, upon the merits of 
the cafe, in relation to fettlements, it fhall be patie: 
between the two parifhes. Pa/ch. 10 Aun. 

The order of two jultices not appealed from, binds the 
parifh upon which it is made, till a new fettlement is 
gained: an order reverfed is final only between the par- 

ties; 
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ties; but an order confirmed, ée. is final to all the 


world. 2 Salk. 472, 492. 

A poor perfon himfelf, as well as the parifh, may appeal 
from an order of removal, tho’ it has been objected that 
appeal is only given to the parifh aggrieved. Carth. 223. 
And where a poor perfon is vifited with ficknefs, he ought 
not to be removed from the parifh where he is, farther to 


endanger his health; and if two juftices grant an order to 


remove him, it is a mifdemeanor in the juftices. 
Caf: in L. and E. 326. 

On appeals to juttices in feffions, they are to caufe de- 
fedts in form in orders to be rectified without charge, and 
then to proceed, Se. 5 Geo, 2. e. 19. By law, the 
place that the poor were lait legally fettled at, is the place 
that is to provide for them. Trin. 5 dun. B.R. 

By the Svat. 17 Geo, 2. c. 5, Ifa woman wandering and 

begging, be delivered of a child in a parith to which fhe 


Mod. 


does not belong, fhe may be committed to the houfe of 


correction till the next feffions, where the juftices may 
order her to be whipp’d, and detained in the houfe of cor- 
rection not exceeding fix months. y 
the place where fhe fhall be delivered to be repaid all 
charges by the treafurer of the county, and the /ettlement 
of the mother foall be deemed the fettlement of the child tho’ it 
be a baftard, 

By the Srat. 17 Geo. 2. c. 38. The churchwardens and 
overfeers of the poor fha!l yearly, within 14 days after 
other overfeers be nominated, deliver to fuch fucceed- 
ing overfeers an account of all fums received, or rated 
and not received by them, and of all goods in their hands, 
and monies paid by them, and of all other things con- 
cerning their office, which account fhall be verified by 
oath. Any perfon affeffed may infpeét fuch account pay- 
‘ing 6d. and have copies paying 6d. for every 300 words. 
Perfon not accounting, ec. as aforefaid, may be com- 
mitted until he fhall. Ifan overfcer dies, removes, or 
becomes infolvent before the expiration of his office, two 
juftices may appoint another in his room. If any overfeer 
removes, he thall before his removal account as aforefaid, 
under the fame penalty. And if any overfeer dies, his 
executors fhall within forty. days deliver over all things 
belonging to his office, and pay what due, previous to 
other debts. No diftrefs for money juftly due for relief of 

the peor fhall be deemed unlawful, or the party a tref- 
‘~pafier, on account of any defect or want of form in the 

Warrant, for appointment of fuch overfeer, or in the rate 
or warrant of diftrefs; nor fhall the party be deemed a 

trefpafler ab initio, on account of any irregularity after- 

wards done by the party. And no plaintiff fhall recover 
for any fuch irregularity, if tender of amends be made 
before the action brought. Succeeding overfeers may 
levy arrears to reimburfe former overfeers, If any perfon 
remove out of a parifh, and another comes to occupy the 
houfe, &c. he left, the perfon removing, and the perfon 
coming in, mall be liable to pay to the rate affeffed, in 
Proportion to the time he occupied the fame. Fair copies 
of all rates for the poor, fhall be entered in a book within 
14 days after all appeals determined, and all perfons af- 
feifed fhal! have accefs to them. See Vagrants. 
_ For forms of appointments, warrants, &c. fee Burn’s 
Fuftice. ; 

For more of toor in general, fee Apprentice, Baftard, 
Removal, Seffions, Settlement of the Poor, and fee Black. 
Com. 1 V. 359, &c. and4V.425. And fee aljo Burn’s 
i ied and an 8vo book, intitled, Decifionson the Poor 
Laws. 

— Pope, (Papa) Was antiently applied to fome clergy- 
‘men in the Greek church; but by ufage is particularly 
appropriated in the Latin church to the bifhop of Rome, 
who is called the Pose ; and formerly had great authority 
here. As to the incroachments of the /ee of Rome, it is 
aid to be the general opinion, that Chriftianity was firft 
planted in this ifland by fome of the Zafern church; which 
-is very probable from the antient Britains obferving Ea/fer 
always on the fourteenth day of the month, according to 
the cuftom of the Zaf': But the Saxons being converted 
about the year 600, by perfons fent from Rome, and wholly 
devoted to the intereft thereof, it could not be expected 


that fuch an opportunity of enlarging the jurifdiction of 
that fee, fhould be wholly neglected ; and yet there are. 


‘The churchwardens of 
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few inftances of the Papal power in England before the 
Norman congueft, tho’ four or five perfons were made bi- 
fhops by the Poțe at the firft converfion, and there was 
an inftance or two of appeals to Rome, &c. But Pope 
Alexander TI, having favoured and fupported William the 
Firft, in his invafion of this kingdom, made that a handle 
for enlarging his incroachments; and in this King’s reign, 
began to fend his legates hither. He fent hither Ermen- 


froy, bithop of Sion, as his legate; and this prelate was 


the fir? who had ever appeased with that character in any of 
the Brith iflands. And afterwards Pa/cal II. prevailed 
with King Hen. I. to give up the donation of bifhopricks, 
In the reign of King Stephen the pontifical authority was 
permitted to make farther encroachments: Appeals 
to the Pepe, which had been always ftriétly prohibited, 
became now common in every ecclefiaftical controverfy. 
And in the reign of Hen. Il. Pope Alexander III. exempted 
all clerks from the fecular power: Indeed this King at 
firt ftrenuoufty withftood thofe innovations; but on the 
death of Becket, who for having violently oppofed the 
King, was flain by fome of his-fervants, the Pope got {uch an 
advantage over him, that he was never ableto execute the 
conflitutions of Clarendon. And not long after this, by a 
general excommunication of the King and people, for fe- 
veral years, becaufe they would not fuffer an archbifhop 
to be impofed on them, King Jobn was reduced to fuch 
ftraits, that he furrendered his kingdoms. to Pope Innocent 
Ill. to receive them again, and hold them of him under 
the rent of a thoufand marks: And in the reign of Hen. 
III. partly from the profits of our beft church benefices, 
which were generally given to Italians, and others refiding 
at the court of Rome, and partly from the taxes impofed 
by the Pope, there went yearly. out of the kingdom feventy 
thoufand pounds fterling, a great fum in thofe days: 
The nation being thus burdened and under a necflity, was 
obliged to provide for the prerogative of the prince, and 
the liberties of the people, by many itrict laws. And 
hence in the reign of Edw. I. it was declared in parlia- 
ment, that the Pope’s taking upon him to difpofe of 
Englife benefices to aliens, was an encroachment not to be 
endured; and this was followed with the Stat., 25 Ed. 3. 
called the ftatute of provifors, againft popifh bulls, and 
difturbing any patron to prefent to a benefice, Wc. . The 
12, 13 and 16 R. 2, the Stat. 2 H. 4, and6, 7&9 
ejufdem ; the 3 H. 5. 23 & 28 Hen. 8. &c.. And main- 
taining by writing, preaching, & c. the Pope’s power here in 
England, is made a premunire upon the firfl conviction ; and 
high reafon on the fecond. 5 Eliz, In theconitruction of 
which itatute, it has been held, that he who dnow/ng the 
contents of a popith book, written beyond fea, brings it 
over, and fecretly fells, or conveys it to a friend; or 
having read the book, or heard ofits contents, doth after 
in difcoufe allow it to be good, &, is in danger of the 
ftatute ; but not he who haviag heard thereof, buys and 
reads the fame. Se/den’s Janus Anglor. Davis 90, Se. 
Dyer 282. 2 Infl. 580. See Bulland Premunire. 

opery. There are feveral ftatutes made againft per- 
fons perverting or withdrawing others to popery, and 
being perverted to the Romie religion, which was made 
treafon by 23 Eliz. and 3 Jac, 1.° But if any one recon- 
ciled to the fee of Rome beyond the feas, return into the 
realm, and fubmit himfelf, ĉc. and take the oaths with- 
in fix days, he is to be excufed. 3 Fac. 1. ce 4. 

Dopith Beculants. See Recu/fants. 

Popular Aition, Is an acticn given in general, to any 
one who will {ue for a penalty on the breach of fome penal 
law. Aions popular, which may be brought before jufti- 
ces of affife, ©¢, are to be generally profecuted in the 
counties where the offences were done. And popular ac- 
tions, where the King only hath the penalty or forfeiture, 
are to be commenced in zwo years; and where an in- 
former hath a part, in one year, e. 31 Eliz. cap. 5. 
21 Fac. 1. cap. 4. Black, Com. 2V. 437. 3V. 160. 
Vide Information. 

Wort, (Portus) A harbour or place of fhelter, where 
fhips arrive with their freight, and cuftoms for goods are 
taken. The ports in England are London, Ipfwich, Yar- 
mouth, Lynn, Bofton, Hull, Newcaftle, Berwick, Carlifle, 
Chefer, Milford, Cardiff, Gloucefter, Brifiol, Bridgwater, 
Plymouth, Exeter, Poole, Southampton, Chichefter and Sand- 
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tuich; all which are declared lawful ports, &F infra corpus 
comitatus ¢ To thefe ports there are certain members be- 
longing, and a number of creeks, where commonly offi- 
cers are placed, by way of prevention of frauds in the 
cuftoms; but they are not lawful places of exportation or 
importation, without particular licence from the port, or 
member under which they are placed. Lex Mercat. 132, 
Seer Eliz. c. TI. 

The King has the prerogative of appointing ports and 
havens, or iuch places only, for perfons and merchandize 
to pafs into and out of the realm, as he in his wifdom fees 
proper, By the feodal law all navigable rivers and ha- 
vens were computed among the regalia, and were fubject 
to the fovereign of the ftate. And in England it hath al- 
ways been held, that the King is lord of the whole fhore, 
and particularly is the guardian of the ports and havens, 
which are the inlets and gates of the realm: And there- 
fore, fo early as the reign of King Jobn, we find fhips 
feized by the King’s officers for putting in at a place that 
was not a legal port. Madox Hift, Exch. 530. ‘Theie /e- 
gal ports were undoubtedly at firft afligned by the crown ; 
tince to each of them a court of portmote is incident, the 
jurifdition of which muft flow from the royal authority : 
‘The great ports of the fea are alfo referred to, as well 
known and eftablifhed, by Stat. 4 Hen. 4. c. 20. which 
prohibits the landing elfewhere under pain of confifcation: 
And 1 Eliz. c. 11. recites that the franchife of lading 
and difcharging had been frequently granted by the 
crown, 

But tho’ the King had a power of granting the franchife 
of havens and ports, yet he had not the power of refum p- 
tion, or of narrowing and confining their limits when 
once eftablifhed; but any perfon had a right to load or 
difcharge his merchandize iz any part of the haven: 
Whereby the revenue of the cuftoms was much impaired 
and diminifhed, by fraudulent landing in obfcure and 
private corners. This occafioned the ftatutes of 1 Eliz. 
cs 11, and 13 & 14 Car. 2. c. 11. f. 14. which enable 
the crown by commiffion to afcertain the /imzts of all ports, 
and to aflign proper wharfs and quays in each port, for 
the exclufive landing and loading of merchandize. Black. 
Com. 1 V. 264. 

$ozter, In the circuit of juftices, is an officer who 
carries a white rod before the juftices in eyre, fo called a 
portando virgam. Stat. 13 Edw. 1, c. 41. See Vergers. 
There is alfo a porter bearing a verge before the juftices of 
either bench. Cowell. But a porter, in the general fig- 


nification, is a carrier of things from place to place,- 


e, 

Pozter of the door in the parliament houfe, Is an officer 
belonging to that high and honourable court, and enjoys 
privileges accordingly, Cromp. Furif. 11. . 

Pozterage, A kind of duty paid at the Cufom-hou/e to 
thofe who attend the water-fide, and belong to the package- 


dues for landing of ftrangers goods, and for fhipping out 
the fame. Merch. Did. 

Portgreve, or Poztreebe, (Portgrevius, in Saxon port- 
Jerefe, that is, urbis vel portus præfeđus) Signiñes with 
us a magiftrate in certain /ea-coa/? towns; and as Camden, 
in his Brit. 325. faith, The chief magiftrate of London 
was fo called, as appears by a charter of King William the 
Conqueror to the fame city in thefe words: William King, 
greete, William Bifhop aud Godfrey Portgreve, and all the 
burgers within London, French and Englifh: And I grant 
you, that I will that you be all your law-worth that ye 
avere in Edwardis days the King: And I will that each 
child be his father’s eyer, and I nill fuffer, that any man 
you any wrongys beed, And God you keep. Ex libro per- 
vetutto. 

Inftead of the portgreve, Richard the firt ordained two 
bailiffs, but prefently after him King ‘ohn granted them a 
mayor for their yearly magiftrate. And Camden, {peak- 
ing of Maidfone in Kent, fays, Immunitates plurimas Re- 
gine Elizabethe fert acceptas- que majorum fummum ma- 
gifiratum inftituit pro portgrevio quem primum habuit, &Pc. 
Vide Black. Com. 4 V. 406. 

Poztion, Is that part of a perfon’s eftate, which is 
given or left to a a child. And if a term of years fettled 
to raife a daughter’s portion, is fo fhort that the ordinary 


' of London 
| Portfokne, viz. within the walls of the city, and the li- 
office, and thefe porters have tables fet up afcertaining their | 





| breviary. Cowell, 
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profits of the land are not fufficient, the court of Chancery 

may Order timber to be felled, &c. to make up the money 

at the time appointed. Preced. Canc. 27. A fale of 
lands has been alfo decreed, for payment of of porticas ~ 
devifed at a certain time, out of the rents and profits, 

where they were not judged fufficient for railing the mo- 

ney; altho’ the land fubje& to the portions was given io 

others in remainder. Ibid. 396. 

Where a portion was deviled by will to a daughter, to 
be raifed out of a real and perfonal eftate, and paid at her 
age of twenty-one years, without faying or marriage; the 
daughter married, and died under age: It was here faid, 
that the portion was then due and payable, marriage be- 
ing the caufe of daughters portions. Ibid, 109. But fee 
267, 268. 

A hufband muft make a fuitable provifion for his wife, 
when he fues for her portion in equity. 2 Feru. 494. If 
any child marry under the age of twenty-one, without 
confent of the father or mother; or any man-child be a 
thief, common whore hunter, or gameiter; or a woman 
child commit whoredom, &c. they are barred to demand 
their portions, by the cultom of the city of Loxdon: This 
is by an aét of common council, 5 Edw. 6, but it is not 
obferved. Cit. Lib. 132. See Children, and Vin. Abr. 16 V- 
tit. Portions. As to the method of railing porticas, tee the 
Appendix to 2 V. of Black. Com. vii. 

Portioner, (Portionarius) Where a parfonage is ferved 
by different minifters alternately, the minilters are called 
portioners; becaufe they have but their portion or propor- 
tion of the tithes or profits of the living: And portion is 
that allowance which a vicar commonly has out of a rec- 
tory orimpropriation. 27 H. 8. c. 28. 

Woztmen, The burgefles of [p/wich are fo called. So 
alfo are the inhabitants of the cingue ports, according to 
Camden. 13 Eliz. c. 24. i 

Poztmote, (from portus E gemot, conventus) Is a court 
kept in haven towns or ports; and is called the portmote 
court. 43 Eliz. cap. 15. Curia portmotorium ¢f cu- 
ria in civitate Cekriæ coram majore in aula motorum tenen- 
da. Pl. in Itin. Ibid. 14. Hen. 7. The portmote, or 
portmannimote, i, e€. portmen’s court, is faid to be held not 
only in port towns, as generally rendered ; but in inland 
towns, the word port in Saxon fignifying the fame with 
city. 

“Ad oxtfate, Is a publick fale of goods to the higheft bid- 
der; or of fih prefently on its arrival in the for¢ or haven. 
Stat. 35 H. 8. ¢.7. 

Qoztfoka, or Woztfokne, The fuburbs of a city, or 
any place within its jurifdiction ; from the Saxon port, 
which is cévitas, and foca, jurifdiGion. Conceffit quod nul- 
lus de civitate vel portfoka fua captus, Sc. Somner's 
Gavelkind 135. Hen. 3. granted by charter to the city 


Quietantiam murdri, Fc. infra urbem ÑS ig 











berties without the walls. P/acit. Temp. Ed. 1. 

yoztuas, (mentioned in 3 & 4 Edw. 6. 10.) Is rec- 
koned amongft books prohibited by that ftatute; it is a 
It is alfo by fome, called portuss or 
portho/fe. 

Pofitibe Woof, Is always required, where from the 
nature of the cafe it appears it might poflibly have beea 
had. But, next to pofitive proof circum/ftantial evidence, 
or the dottrine of pre/umptions muft take place: For when 
the fact itfelf cannot be demonftratively evinced, that 
which comes neare/? to the proof of the faét, is the proof of 
fuch circumftances which either xec@farily, or ufually, at- 
tend fuch facts; and thefe are called pre/umptions, which 
are only to be relied on till the contrary be actually proved. 
Black. Com. 3 V. 371- ee 

Pole, Is an infinitive mood, but ufed fubftantively, to’ 
fignify a poffibility, as we fay, fuch a thing is iz poff, 
that is, fuch a thing may pofibly be; but of a thing iz 
being, we fay it is in eff. 

Pofle Womitatus, The tower of the county, according 
to Lambard, contains the aid and attendance of all knights, 
and other men above the age of fifteen, within the county; 
becaufe all of that age are bound to have harnefs, by the 
ftatute of Winchefter : But ecclefiaftical perfons, and fuch 
as labour under any infirmity, are not compellable to at- 
tend. Perfons able to travel being required to be affiftant 
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inthis fervice ; it is ufed where a riot is committed, a 
__ poffeffion is kept on a forcible entry, or any force or refcue 
_ made contrary to the commandment of the King’s writ, 
or in oppofition to the execution of juftice. Stat. 2 H. 5. 
c 8. 
Sheriffs are to be affifting to juftices of peace in fup- 
refling riots, €%c. and raife the poff? comitatus, by charg- 
ing any number of men to attend for that purpole, who 
may take with them fuch weapons as fhall be neceflary ; 
- and they may jultify the beating, and even killing fuch 
= rioters as refitt, or refufe to furrender, and perfons re- 
 fafing to afik herein, may be fined and imprifoned. 
17 R. 2. cap. 8. 13 Hen. 4. cap.7. 2 Hen. 5. cap. 8. 
Lamb. 313, 318. Crompt. 62. Dalt: cap. 46. 2 
Inf. 193. 
Juftices of peace, having a juf caufe to fear a violent 
= refiftance, may raife the pofé in order to remove a force 
in making an entry into or detaining lands: And a 
fheriff, if need be, may raife the power of the county to 
afit him in the execution of a precept of reftitution ; 
therefore if he make a return thereto, that he. could not 
make a reftitution by reafon of refiftance, he thall be 
amerced. 1 Hawk. P, C. 152, 156. 

Alfo it is the duty of a fheriff, or other minifter of juf- 
tice, having the execution of the King’s writs, and being 
refilled in endeavouring to execute the fame, to raife fuch 
a power as may effectually enable them to quell fuch re- 

ance; tho’ it is faid not to be lawful for them to raife 
a force for the execution of a civil procefs, unlefs they 
find refilance. 2 Inf. 193. 3 nft. 161. 

l - Itis lawful for a peace officer, or a private perfon, to 
j aflemble a competent number of people, and fuñcient 
power to fupprefs rebels, enemies, rioters: but there 
muft be great caution,left under a pretence of keeping the 
peace, they caufe a greater. breach ofit ; and fheriffs, &¥c. 
are punifhable for ufing needlefs violence, or alarming 

the country in thefe cafes, without juft grounds. 1 

Hawk. P. C. 156, 161. See Black. Com. 1 F. 343. 

AB. 122, 

Bofielio fratris, Where a man hath a fon and a 
~ daughter by one woman or Venter, and a fon by another 

Venter, and dies, if the firft fon enters and dies without 
 iffue, the daughter fhall have the land as heir to her 

brother, altho’ tle fecond fon by the fecond Venter is heir 

to the father: But if the eldeft fon dies without ifue, not 
having made an attual entry and feifin, the younger bro- 
ther by the fecond wife, as beir to the father, {hall enjoy 

the eftate ; not the fifter. 1 Jy/t. 11, 15. 

Lands are fettled on a man, and the heirs of his body, 
and he hath iffue a fon and a daughter by one woman, 
anda fon byanother, and dieth ; and then the eldeft fon 
dies, before any entry made on the lands either by his 
own act, or by the poffeffion of another, the younger 
brother fhall inherit, he claiming as heir of the body of the 
father, and not generally, as heir to his brother; yet if 
the elder brother enter, and by his own aét gained the 
poffeflion ; or if the lands were leafed for years, or in the 
hands of a guardian, there the poffeflion of the leffee or 
guardian doth veft the fee in the elder brother, and then 
on his death the fifter fhall inherit as heir to her brother, 
for there is poffeffio fratris. 3 Rep. 42. There can be no 
pojefia fratris of a dignity ; in fuch cafe the younger bro- 
ther is hares nats : Lord Grey being created a baron to 
him and his heirs, had iffue a fon and a daughter by one 
Venter, and a fon by another ; and after his death, the 
eldeft being poffeffed of the barony, and dying without 
ifue, it was adjudged, that the younger brother, and not 
the fifter fhould have it. Cro. Car. 437. 2 Nel. Abr. 
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x Polleflion, (Poffo, quafi pedis pofitio) Ts either a@ual, 
where a perfon affually enters into lands or tenements de- 
fcended or conveyed to him ; or in law, when lands, &c. 
_ are defcended toa man, and he hath not aétually entered 
_, intothem: Alfo before, or till an office is found of lands 
= elcheated to the King by attainder, he hath only a pofé/ 
— foniniaw. Bra&. lib. 2. cap. 17. 

_ Poffeffion beyond the memory of man, eftablies a right ; 
_ but if by the knowledge of man, or proof of record, ése, 


man, this fall be conftrued within memory. 1 Inj. 










































.  thecontrary is made out, tho’ it exceeds the memory of 
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115. A long poféfion the law favours, as an argument 
of right, altho’ no deed can be fhewn; rather than an 
ancient deed, without pofefion. 1 Inft. 6. Continued 
quiet pofefion is a violent prefumption of a good title : 
And where two perfons enter into, and claim the fame 
land, the pofefion will always be adjudged in him who ‘ 
has right, ©. 2 Infi. 256, 323. 

He who is out of toféfion, if he brings his aétion, muf 
make a good title: And to recover any thing from another, 
it is not fufficient to deftroy the title of him in pafeffon ; 
but you muft prove your own better than his. Vaugh. 
8,58, 60. But in aétion againft a perfon for digging of 
coney-boroughs in a common, ĉr. it was held, that the 
action being grounded on the poffeffion of the tenement, to 
which the commen belonged, the plaintiff need not fhew 
a title; and in this cafe the defendant may be a ftranger ; 
befides the title is not traverfable, but ought to be given 
in evidence upon the trialof the ifue. 3 Salk. 12. 

A defendant in trefpafs, &c. for taking cattle damage- 
feafant, has been allowed to juftify the taking on his po/- 
Alion, without fhewing his title ; the matter of ju/tification 
being collateral to the title of the land. 2 Mod, 70. 3 
Salk. 220. Tho’ in fuch a cafe, on its being infifted, 
that there was the fame reafon for juitifying on a poféffon, 
as there was for maintaining an action ona bare poffeffon ; 
it hath been adjudged, that a jultificaticn on a pofeffion, 
only, isnot good; for a poffefion may not be but by con- 
tract, but a feifin may be by right or wrong. Hill. 2 & 
F Tae. Qe 

In replevin, if defendant had the foféffon, it is a good 
bar againft the plaintiff if he has zo title; but there can- 
not be a return, unlefs he fhews a property in the goods. 
Pafth. 2 Ann. : 

Aétion of the cafe lies for fhooting at and frightning 
away ducks from a decoy pond, which is in the plain- 
tiff’s pofeffion, without fhewing that he had any property 
in them. 3 Salk. 9. 

A man on a leafe and releafe of lands, €¥c. is in pof- 
feffion to all intents, except bringing trefpafs, which can- 
not be without an entry, pedis poftio. 2 Lill. Abr. 335. 
And to make poffeffion good on entry, the former pofieffor 
and his fervants, €c. are to be removed from the land ; 
and if pofleflion be loft by entry of another, it muft be 
regained by re-entry, Ge. Pafch. 1650. 

A perfon in poffeflion may bring an attion, for lofs of 
his fhade, fhelter, fruit, when trees are injured ; and he . 
in reverfion, for fpoiling the trees. 3 Lev. 209. One 
in defence of his lawful poffeffion, may affemble his friends 
to refift thofe who threaten to make an unlawful entry in- 
ta a houfe, &c. 5 Rep, 91. There is an unity of pof- 
JSeffion, when by purchafe the feigniory and tenancy, be- 
come in one man’s poffeflion. Kirch. 134. See 16 Vin. 
Abr. 454, 460. And Black. Com. 2 V. 163, 195, 196, 
389. 3 V. 177, 179, 180, 202, 412. xii.—As to pof- 
Seffory acion, fee ib. 2 V. 198. 3 F. 180. 

Poibilitas, Is taken for an act wilfully done, and im- 
pofieilitas for a thing done againft our will, 8; autem 
oculos afnaffet reddat weram ejus, F poflibilitatis accufetur 
in eo facio, where fađum poflibilitatis is a wilful aét. Leg. 
Alfred. cap. 38. So in the laws of Canutus, c. 66. Et 
fi quis agatimpofiibiliter, non eft omnino fimile fi voluntarie 
faciate Leg. Sax. Edw. fenior. c. 88. 

4$DoMibility, In our law is defined to be an uncertain 
thing, which may or may not happen. 2 Lill. Abr. 336. 
And it is either near or remote; as for inftance: Where 
an eftate is limited to one, after the death of another, this 
isa near poffibility ; but that one man fhall be married to 
a woman, and then that fhe fhall die, and he be married 
to another ; thisis a remote or extraordinary poflibility: 
And the law doth not regard a remote poffibility, that is , 
never like to be. 15 H, 7. 10._ Hardr. 417. 2 Rep. 
50. A poffibility cannot be granted over; no poflibility, 
right or chofe in action, €Jc. may be granted or afligned 
to a firanger. 4 Rep. 66. 10 Rep. 48. 

A leafe was made to hufband and wife of a term of 
years, for their lives, remainder to the executors of the 
{urvivor ; the hufband granted the term, and it was ad- 
judged, that it fhould not bind the wife, the hufband 
having only a poffbility to have it, if he furvived his wife, 
and no intereft till then. 2 Ne//. Abr. 1274. 
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If hufband and wife are tenants in pecial tail, and the 
husband only levies a fine of the lands, Gc, the wife’s 
eftate is turned into a poffbility, and only reducible by 
entry, if fhe furvive. Hod. 257. 

Where a leafe is made for life, the remainder to the 

right heirs of 7. S. this is good; for by common poffbility 
J. S. may die during the life of tenant for life, 2 H. 7. 
13. 3 Shep. Abr. 36. 
A man made a leafe to his brother for life, and that if 
he married, and his wife fhould furvive, then /e fhould 
have it for her life; the lefiee before he married, made a 
feoffment of the lands to another, and afterwards the 
leffor levied a fine to him ; then the leffee married, and 
died, and his wife furvived: And it was held, that the 
remainder to the wife for life was gone by this feoffment, 
and the /o/fibility of her having it was included in the fine, 
which was likewife barred. Moor. 554. 

A teftator pofleffed of a leafe for years, devifed the 
profits thereof to W. R. for life, remainder to another ; 
and afterwards the devifee for life entered with the affent 
of the executor, and then he in remainder for life affigned 
all his intereft to another, and after the devifee for life 
died ; it was refolved, that this affignment was void, be- 
caufe whilft the devifee for life was living, he in remain- 
der had only a poffhility to have the term, for the devifee 
for life had an intereit in it «b modo, and might have 
furvived the whole term. 4 Rep. 64. 

The devilee of the pofféility of a term is void ; as 
where a term is devifed to 4. for life, remainder to B. 
and B. devifes this remainder to C. and dies; and then 4. 
dies; this devife to C. is void, and the executors of B. 
fhall have it. 3 Lev. 427. A poffbility founded on a 
trut, diflers from a mere poffibility; the firft may be de- 
vifed, but the other cannot, Moor. 808. 2 Nel/. 1275. 
Sce Black. Com. 2 V. 290. 

Pott, A fwift or {peedy meflenger to carry letters, &c. 
And the Poff Office is of the greateft confequence to this 
kingdom, being a country of trade. The firft law that 
introduced this very great convenience, was made in the 
reign of King Car, 2. 

By the 12 Car. 2. cap. 35. a general letter or Pof Office 
was erected, &c. and the rates for carriage of letters ap- 
pointed. See the Table to the Statutes. 

A perfon having inclofed Excheguer bills in a letter fent 
by the poft, which were loft, the owner brought an a¢tion 
againft the Poffma/ter ; and by three judges it was held, 
that the action did wor lie, becaufe rhe ofice is for 1N- 
TELLIGENCE ONLY ; and it is impoilible the Pofimafter 
General, who is to execute this office in fuch diftant 
- places, by fo many feveral hands, fhould be able to fe- 
cure every thing, and for that, this is not a conveyance for 
treafure: But Holt was of a contrary opinion ; he con- 
fidered this as a letter loft zz the office, not ox the road, 
and held that the Po/fmaffer General is liable, the whole 
care being committed to him, and zhe law makes the of- 
ficer anfwerable for himfelf and his deputies; he has a re- 
ward, which is the reafon why innkeepers, carriers, &c. 
are liable for goods loft; and where a man takes on him 
a publick employment, he is bound to ferve the publick, 
or aétion lies againfthim, ce. 1 Salk. 17. 

The Poft-Ofice in London is managed by the Pofmafer, 
and other oficers to the number of feventy-feven ; one 
of which is called the Court Poft, conftituted by patent 
for life, with a handfome falary: And the Poffmaffer 
General has under him one hundred eighty-two deputy 
Poftmafters in England and Scotland, moft of them keep- 
ing regular oñices in their ftages, and Sub Poffmafers in 
their branches. 

The conveyance of poft letters extends to every confider- 
able market-town, and is fo expeditious, that every 
twenty-four hours the pof goes fix{core miles. 

By 26 Geo. 2. c. 13. Letters containing inclofed fe- 
veral patterns of cloth, filk, or other goods, not exceed- 
ing one ounce weight, fhall be paid for only as for a double 
letter. See Mafter of the Pofts. 

Prenny- Pott, Letters or parcels, not exceeding /ixteen 
ounces weight, or ten pounds value, are conveyed daily by 
the pexny-pof, to and from all places within the Bills of 
Mortality, and ten miles diftance from the General Poft- 
Office, for 1d. each packet, letter, Fc. flat. 9 Ann. c. 
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10. And feveral general offices r2 kept at convenient 
diftances, to receive penny-poff letters every day, Sundays 
excepted: Alfo letters that come from all parts by the 
general poff, directed to perfons in any country-towns to 
which the penny-pof? goes, are delivered the fame day they 
come to London: And the anfwers are carried every Pof 
night to the General Pof-Offce in Lombard fireet, being 
left at the receiving houtes. 

Penny-poft men carrying letters out of the cities of Lon- 
don and Wefiminffer, or borough of Southwark, and the 
fuburbs thereof, may demand and take 1 d. at delivery 
fur every letter, above the penny paid on putting the 
letters into the Penny-Pof# Office ; except letters pafling 
by the general poft, &¥c. ftat. 4 Geo. 2. ce 33. ` 

Dott, writ of cntry in, fee Black. Com. 3 V. 182. 

Pot Conqueftum, Were words inferted in the King’s 
titie, by King £dw. 1. and conftantly ufed in the time of 
Edw. 3. Cla. 1 Edw. 3. indorf. m. 33a 

ot Diem, Is where a writ is returned after the day 
affigned, for which the cu/tos brevium hath a fee of 4d. 
whereas he hath nothing if it be returned at the day. 

otk: Ditleifin, Is a writ that lies for him who having 
recovered lands or tenements by precipe quod reddat, on 
default or reddition, is again difèijed by the former dif- 
feifor ; then he fhall have this writ, and recover double 
damages, and the party fhall be punifhed by imprifon- 
ment, < c. Stat. Wefim. 2. ca 26. Reg. Orig. 208. F. 
N. B. 190. 

The writ of toft-difèifin ought to be brought by the par- 
ties who fir/t recovered, or fome of them, and of the fime 
land which was recovered, or part thereof, and againft 
thofe or fome of them, againft whom the recovery was : 
But if a man recover by a praecipe quod reddat, and after 
is diffeifed by him againft whom he recovered, and the 
diffeifor makes a feoffment, and takes back an eftate to 
him and another, a po/t-diffeifin may be had againft him 
and his jointenant ; and if he who lofeth the land by de- 
fault, €c. after diffeife him who recovered, and make 
a feoffment to another perfon, he who recovered {hall 
have this writ againft the diffeifor, altho’ he be not te- 
nant of the land ; for in a writ of poft-diffeifin, the de- 
mandant fhall not have judgment to recover the land ; 
but rhe fheriff fhall reftore the plaintiff to his poffeffion, if 
the diffeifin be found, and take the defendant and keep 
him in prifon. New Nat. Br. 423. And the defendant 
is not to be delivered out of prifon, until he hath paid a 
fine to the King, and without the King’s fpecial com- 
mand, upon a certiorari to remove the record into B. R. 
whereupen a writ fhall go to the fheriff to deliver him. 
Ibid. 

Nontenure is zo plea in a po/t-diffifin, for the defen- 
dant ought to anfwer the diffeifin, &%c. See Black. Com. 
3 F. 188. 

Polea, Is the return of the judge, before whom a caufe 
was tried, after a verdi&t, of what was done in the caufe ; 
and is indorfed on the back of the Nif prius record: It 
begins, posTeEa die & loco, ĉc. wherefore it is fo called. 
2 Lal aan l 

A pofiea is a record of the court, trufted with the at- 
torney in the caufe by the clerk of the affife ; and the at- 
torney fo intrufted, is to deliver it into the office, that 
the judgment may be entered by it by the officer of the 
court. Trin. 1651. 

It is brought into court at the day in bank, and recorded 
there and delivered back to the attorney, who gives a rule 
for judgment upon it; and ifthere be no rule to the con- 
trary, after the rule for judgment is out, the attorney 
brings his po/iea to the fecondary, who figns his judg- 
ment, and then he enters all this matter on the iffue 
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entring up the judgment upon a verdiét, if they find 
caufe to do it, for any undue practice in the proceedings - 
to trial: And if the party fðr whom the verditt paffed, 
will not bring in the poftea, upon notice given by the — 
other party, that he intends to move in arreft of judg- 
ment ; the court, on motion will order judgment to be 
ftayed, until four days after the poftea is brought in, 
allowed to fpeak in arreftofjudgment. Mich. 22 Car. 


B. R. 


roll. 2 Lill, 337- #3 
The court may ftay the bringing in of the foffea, and “a 
a 
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Altho’ the verdi&, be prejudicial to the plaintiff, he 
ought to bring in the po/tea ; for ve mujt abide by the 


trial. 
There is no general rule of court for the clerk of affife, 


Ec, to bring the poftea into court of B. R, by a precife 


time; but if it be not returned in convenient time, the 


court may be moved at the fide bar for a rule to bring it 
in fpeedily. 2 Lill. 337. If the clerk of affife hath mif- 


taken in drawing up the poftea, he may amend it by his 
notes, before it is filed ; and the return of a poftea hath 
been amended by the memory of a judge, who tried the 


eane «Cro. Car. 338. See Black, Com. 3.V. 386. 
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in tenures, the correlative whereof is priority : As a man 
holding lands or tenements of two lords, holds of his an- 


cienter lord by priority, and of his latter lord by pofferio- 


rity, Staundf, Prerog. 10, 11. 2 Inft. 392. 


Potk- fine, Is a duty to the King for a fine formerly 
acknowledged in his court, paid by the cognifee after the 
fine is fully. paffed, and it is fo much, and alf fo much 

as was paid to the King for the præ fine, collected by the 
fheriff of the county where the land lies of which the fine 
was levied, to be anfwered by him into the Exchequer. 
See 


Stat. 22 23 Car. 2. See feat. 32 Geo. 2. ¢. 14. 
Black. Com. 2 V. 350. 


Bofthumous, Is where a child is born after his father’s 
And pofthumous children are enabled to take 
eftates by remainder in fettlements, as if born in their 
father’s life-time, tho’ no eftate be limited to truftees to 
Loc at Wes. 
And Black. Com. 2 V. 


death, Jc. 


preferve them till they come in ¢fé. 
cap. 16. See in Ventre fa mere. 


169. 


. Polk-man, in the Excebequer. In the court of Exche- 
quer two of the moft experienced barrifters, called the 
Pofi-man and the Tuġ-man, (from the places in which they 
Black. Com. 3 


fit) have a precedence in motions. 
V. 28. 


Pottnatus, Is a word that fignifieth the fecond fon, 
or one born afterwards ; often mentioned in Brađon, 
Glanvile, Fleta, and other ancient writers ; and as to 
pofincti and antenati, it was folemnly adjudged, that thofe 
who after the defcent of the crown of Exgland to King 
James 1. were born in Scotland, were not aliens here in 
England: But the antenati, or thofe born in Scotland, be- 
fore the defcent, were aliens here, in refpect of the time 
Children of perfons at- 
tainted of treafon, born after the King’s pardon, may 
1 Inft. 


oftheir birth. Calvin’s cafe. 
inherit lands; tho’ nop thofe born before, &c. 


gl. 
Pots, fee Highways, Inclofures. 


Pott-Cerminum, Is the return of a writ, not only after 
the return thereof, but after the term ; on which the cu/- 
tos brevium takes 20d. Itis alfo ufed for the fee fo taken. 
For- 
merly when a bifhop was tranflated from one bifhoprick 
to another, he was not eleéted to the new fee; for the 
Canon law is ele&us non poteft eligi; and the pretence was, 
that he was married to the firjt church, which marriage 
could not be diffolved but by the Pope ; thereupon he 
was petitioned, and confenting to the petition, the bifhop 


Poftulation, (Po/tulatic) Signifies a petition. 


was tranflated, and this was faid to be by poftulation : 
But being an ufurpation, and againit law, it was reftrain- 
ed by 16 R. 2. andg H. 4. c. 8. 
tions of bifhops have been by efedion, and not by po/tula- 
tion. 1 Jones 160. 1 Salk. 137. 

Poftulations were made on the unanimous voting any 
perfon to a dignity or office ; of which he was not capable 
by the ordinary canons or ftatutes, without fpecial dif- 
penfation: And by the ancient cuftoms, an eleétion could 
be made by a majority of votes; but a poftulation muft 
have been zemine contradicente, 

_ Pound, (Parcus) Is generally any place inclofed, to 


3 Keep in beafts ; but efpecially a place of ftrength to keep 


cattle which are diftrained, or putin for any trefpafs done 
by them, until they are replevied or redeemed. In this 


_ fignification, it is called found overt and pound covert; a 


pound overt is an open pound, ufually built on the lord’s 
wafte, and which he provides for the ufe of himfelf and 


i 
Pofkeriority, (Poferioritas) Signifies the being or 
coming after, and is a word of comparifon and relation 



















Since which, tranfla- 
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tenants, and is alfo called the lord’s or the common poutid } 
and a backfide, yard, &c. whereto the owner of beaits 
impounded may come to give them meat, without offence, 
is a pound overt: A pound covert is a clofe place, as the 
owner of the cattle cannot come to, without giving of- 
fence ; fuch as a houfe, &c. Kitch. 144. Terms de Ley. 
1 Inft. 96. There-is a difference between a common 
pound, an open pound, and a clofe pound, as to cattle im- 
pounded: For where cattle are kept in a common found, 
no notice is neceflary to the owner to feed them; but if 
they are put into any other open place, notice is to be 
given ; and if beafts are impounded in a pound clofe, in 
part of the diftrainer’s houfe, &c. he is to feed them, at 
his peril, 1 Int. 47. 

A common pound belongs to a townfhip, lordfhip or 
village ; and ought to be in every parifh, kept in repair 
by them who have ufed to do it time out of mind: The 
overfight whereof, and want of it, is to be by the fteward 
in the leet, where any default herein is punifhable. 
Dyer 288. _ Noy 52. See Difirefs. And Black, Com. 3 
Vatize 

Woundage, Is a fubfidy to the value of twelve-pence 
in the pound, granted to the King, of all merchandize 
exported or imperted ; and of fuch fubfidies fee 1 & 2 
Edw. 6. cap. 13. and 1 Fac. c. 33. 12 Car. 2. cap. 4. 
14 Car. 2. cap. 24. and Black. Com. 1 V. 315. 4 V. 


30. 
+ Pound-bzeach, Ifa diftrefs be taken and impounded, 
tho’ without juft caufe, the owner cannot break the 
pound, and take away the diftrefs ; if he doth, the party 
ciftrained may have his action, and retake the diftre{s 
where-ever he finds it: And for pound-breaches, ec, 
action of the cafe lies, whereon treble damages may be 
recovered. 1 Inf. 261. 2W.& M. ce. 5. Alfo pound- 
breaches may be inquired of in the fheriff’s turn ; as they 
are common grievances, in contempt of the authority of 
a: law. 2 Hawk. P. C. 67. See Black. Com. 3 V. 
146. 

Pound in Money, (from the Sax. pund, i. e. pondus) 
Is twenty fhillings: In the time of the Saxons it confilted 
of 240 pence, as it,doth now: and 240 of thofe pence 
weighed a pound, but 720 fcarce weigh fo much at this 
day. Lambard 219. 

Pour fair proctaimer, que null injet fimes on 
Mrdures en Fofles, ou Rivers, pres Cities, &c. Is an 
ancient writ directed to the mayor or bailiff of a city or 
town, requiring them to make proclamation, That none 
caft filth into places near fuch city or town, to the zu- 
Jance thereof: and if any be caft there already, to remove 
the fame ; It is founded on the frat. 12 R. 2. c13. F. 
N. B. 176. 

Pourparty, (Propars, projartis, propartia,) Is con- 
trary to pro indivifo : For to make pourparty is to divide 
the lands that fall to parceners, which before partition 
they hold jointly and pro indivifo. Old Nat. Brev. 
I 
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Pourpzclture, (Pourprefiura, from the French pourpris. 
confeptum, an inclofure) Is thus defined by Glanvile, lib. 
9. cap. 11. Pourpreftura eft proprie quando aliquid fuper 
Dominum Regem injufte occupatur; ut in Dominicis Regis, 
vel in viis publicis cbfiru@is vel in aquis publicis tran/verfis 
a redo curfu, vel quando aliquis in civitate fuper Regiam 
plateam aliquid ædificando occupaverit, È generaliter quoties 
aliquid fit ad nocumentum Regii tenementi vel Regie vie vel 
civitatis. 

Crompton, in his Furifd. 152. defines it thus: Pour- 
prefiure is properly when a man taketh unto himfelf, or 
incroacheth any thing he ought not, whether it be in 
any jurifdiétion, land or franchife; and generally when 
any thing is done to the nufance of the King’s tenants. 
See Kitchin, 10. and Manwood’s Foret Laws, cap. 
10. 

Skene de verbor. fignif. verbo Pourprefture, makes three 
forts of this offence, one againft the King, a fecond 
againft the lord of the fee, the third againit a neighbour 
by a neighbour. See 2 Infi. 38 & 272. Et lib. niger in 


feace. 37 & 38. That againft the King happens by the 


negligence of the fheriff or deputy, or by the long con- 
tinuance of wars, inafmuch as thofe who have lands near 
the 
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to refign intirely thefe branches of his revenue and power; 2 
And the parliament, iz part of recompence, fettled on 
him, his heirs, and fucceflors, for ever, the hereditary 
excife of fifteen pence per barrel on all beer and ale fold 
in the kingdom, and a proportionable fum for certain — 
other liquors. Black. Com. 1 V. 287, 8 and 4 V. 116, 
417, 432. i 
Pourvepoz or Purbeyor, (Provifor, derived from the j 
French pourvoir, i.e. providere) Signifies an officer of the 
King or Queen, or other great perfonage, who Wied 
corn and other victual for their houfe. See Magna Charta, 
c. 22. and 3 Edw. 1. cap. 7. CS 31. & anno 28. ejufdem. 
Articuli fuper chartas 2. and other ftatutes. The name 
of purveyor was fo odious in times paft, that by /ratute 
36 Edw. 3. 2. the heinous name of purveyor was chan- 
ged into buyer ; but the office is reftrained by fat. 120 
Gar: 2. ¢:°24. i 
Poto-dike. To perverfély and malicion/ly cut down one 
ftroy the pow-dike, in the fens of Norfolk and Ely, is felony, 
by. 22 'Henz8.. 0. 14, 
Power, Is an authority which one man gives ane 
other to act for him ; and is fometimes a refervation 
which a perfon makes in a conveyance for himfelfto do 
fome atts, as to make leafes, or the like. 2 Lill. Abre ~ 
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the crown lands, take or inclofe part of it, and lay it to 
their own. 

Pourprefture again{t the lord, is when the tenant neg- 
leéts to perform what he is bound to do for the chief lord, 
or in any wile deprives him of his right. Cowell. 

Pourprefiure againft a neighbour is of the fame nature : 
"Tis mentioned in the Moza/#. 1 tom 843. and in Thorn. 

2623. Et de purpreftura guam Bercarius abbas purpreben- 
dit fujer predidum Heliam. 

Dour feilir terres le feme que tient en dower, &c. 
Was a writ whereby the King feifed the land which the 
wife of his tenant who held zz capite deceafed, had for 
her dowry, if fhe married without his leave ; was ground- 
ed on the ftatute of the King’s prerogative, cap. 3. See 
F. N.B. 174, 

Pourluibant, (from the French pourfuivre, i. e. perfe- 
qui,) Signifies the King’s meffenger attending him, to be 
fent on any occafion or meflage ; as for the apprehending 

-a perfon accufed or fufpected of any offence : Thofe em- 
ployed in martial caufes are called pur/uivants at arms, 24. 
H. 8. 13. See Herald. 

Stow {peaking of Richard the Third’s death, pag. 784. 
hath thefe words, His body was naked to ae Shin, not fo 
much as one clout about him, and was truffed behind a PUR- 
SUIVANT AT ARMS like a bog, or a calf, Sc. The reft 
are ufed upon other meffages in time of peace, and efpe- 
cially in matters touching jurifdiction. Nicholas Upton, 
in his book De Militari Officio, viz. lib. 1. cap. 11. 
mentions the ancient form of making thefe pur/uivants, 
and tells us, that they were called zzilites linguares, be- 
caufe their chief honour was in cuftodia linguæ, and he 
divides them into curfores eguitantes and profeutores. 
Cowell. 

Pourbepance or Purbepance, Is the providing necef- 
faries for the King’s houfe. 

By 12 Car. 2. c. 24. it is provided, ‘* That no perfon 
by colour of buying or making provifion or purveyance 
fhall take any thing of any fubject, without the full and 
free confent of the owner, obtained without menace or 
force,” e. See the Antiquity of Pre-empticn and Purvey- 

ance, and 3 Infi. 82. 

The profitable prerogative of purveyance and pre-emption, 
was a right enjoyed by the crown of buying up provifions 
and other neceflaries, by the intervention of the King’s 
purveyors, for the ufe of his royal houfhold, at an ap- 
praifed valuation, in peference to all others, and even 
without confent of the owner; and alfo of forcibly imprefing 
the carriages and horfes of the fubject, to do the King’s 
bufinefs on the publick roads, in the conveyance of timber, 
baggage, and the like, however inconvenient to the pro- 
prietor, upon paying him a fettled price. A prerogative, 
which prevailed pretty generally throughout Europe, 

- during the fcarcity of gold and filver, and the high valua- 
tion of money confequential thereupon. In thofe early 
times the King’s houfhold (as well as thofe of inferior 
lords) were fupported by fpecific renders of corn, and 
other victuals, from the tenants of the refpective demefnes ; 
and there was alfo a continual market kept at the palace 
gate to furnifh viands for the royal ufe. 4 Inj. 273. 
And this anfwered all purpofes, in thofe ages of fimpli- 
city, fo long as the King’s court continued in any certain 
place. But when it removed from one part of the king- 
dom to another (as was formerly very frequently done) it 
was found neceffary to fend purveyors beforehand, to get 
together a fufficient quantity of provifions and other ne- 
ceflaries for the houfhold: And, left the unufual demand 
fhould raife them to an exorbitant price, the powers be- 
fore-mentioned were vefted in thefe purveyors; who in 
procefs of time greatly abufed their authority, and be- 
came a great oppreffion to the fubjeét, tho’ of little ad- 
vantage to the crown ; ready money in open market 
(when the royal refidence was more permanent, and fpecie 
began to'be plenty) being found upon experience to be 
the beft proveditor of any. Wherefore by degrees the 
powers of purveyance have declined, in foreign countries 
as well as our own ; and particularly were abolifhed in 
Sweden by Guftavus Adolphus, towards the beginning of 
the laft century. And, with us in England, having fallen - 
into difufe during the fufpenfion of monarchy, King 
Charles at his reftoration confented, by 12 Car. 2. c. 24. 
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. Upon what eftate, and by what words a power pelke be ; 
iid. 3 
2. How a power fhall be expounded. 


1. Upon what gfiate, and by what words a power frall be 
raifed. 


In conveyances to an ufe, a man may direét or model — 
the ufe, as he pleafes, and the itat. 27 H. 8. c. 10, exe- 
cutes the poffeffion to the ufe: ‘Therefore be may annex 
powers to eftates, which cannot be-annexed to them by a 
conveyance at the Common law. Co. L. 237. a. Mo. 610. 
‘And therefore to the limitation of an ufe for life, he may 
annex a power to make leafes for years, or lives, or to 
make a jointure toa wife. Mo. 381. 2 Lev. 58. Orto 
grant annuities, raife portions, Gc. Mo. 381. Or to 
make à jointure, and alfo a leafe to commence afier bis 
death for portions, &e. Hard. 413. So he may annexa 
power of revocation of all ufes limited, and to make a li- 
mitation of new ufes, and this will not be repugnant. 
Co. L. 237. a. Mod. 610. 

Soa power may be annexed to an eftate by another deed, 
executed at the fame time, tho’ it be notin the fame con- — 
veyance by which the eftate is conveyed. 1 Vent. 279. 
So a man may give a power or authority by will, which is 
a naked authority, not annexed to an eftate : As, if he de- 
vifes to 4. for life, and afterwards that it fhall be at his 
difpofal to any of his children then living ; he hath but 
an eftate for life, with a naked power to difpofe, in: ji 
the manner dire&ted by the will. 1 Sal. 24. 3 $al. os 
276. So he may give a power toa ftranger, which is a 
naked collateral power, and annexed to an eftate. Or a 
power in grofs, which takes effect after his eftate is deter- A 
mined. Hard. 415. Z 

Ifa power be to 4. or his afligns, to make leafes, Be ` 
the power runs with the eftate to the affignee in deed, or in 
law. 1 Vent. 340. 2 Jon. 110. Soin all cafes a power 
coupled with an intereft may be afigned: As, a power 
to a leffor, and his affigns, to cut down trees. 2 Mod. — 
317. But a man cannot annex a power of revocation 
to a feoffment, or grant ; for that will be void. Co. iL 
237.a. Mo. 610. Soifa man feifed in fee, covenant 
to ftand feifed to the ufe of himfelf for life, with power 
to make leafes, remainder to another in fee, the power 
is not well raifed. Ca. Ch. 161. If the confideration 
of the covenant does not extend to the power to make 
leafes. Mo.145. r Co. 175. Ray. 248. Soupon fuch 
covenant he cannot referve a power to make !eafes, join- 
tures, or for preferment of younger, children, Ce. M. A 
381, 383. ie 

Words which foew the intent of the party, are fu iffcien to ny 
create a power; as if a power be to demife or leafe, th? 
the intent is, that he declare the ufes of the firft pe Š 
ment for life or years: For the leafe does not take e | 
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by demife, but by declaration of the ufes. Mo. 611. 

So, if a man expreffes the power only by implication, it 

is well: As, provided, that he fhall not have power to 

alien, &c. otherwife than to make a jointure, and leafes 

for 21 years; itis a good power to make a jointure and 

_ Jeafes, 1 Leo. 148. So, if a devife be to 4. for life, 

"to fet, let and make etlates out of it as I might, and after- 

_ wards to his daughter in tails; Æ. has power to make 

' Jeafes, it being the cuftom of the country where the land 
lies, to let for lives or years. 2 Roll. 261. J. 35. 

"S But a power, being execucutory, may be reftrained or 

enlarged by a fubfequent deed: As, if a power be gene- 

_ ral, torevoke; by a covenant afterwards, that he will 

A not revoke without the confent of B. the power is re- 

“ftrained. Jon. 411. So, if the confideration upon 

= which the power was founded, does not extend to the 

= perfon to whom the leafe is made, the leafe fhall be 

- void; As, if a man covenant, in confideration of natu- 

sal atfeftion, to fland feifed to the ufe of himfelf for 

life, &%c, with power to make leafes, &c. a leafe to a 

_ firanger is void: For he is not within the confideration. 

2 Roll, 260. 1. 30. So, if a power, at its creation, be’ 

to make leafes to a perfon, to whom the confideration 

' does not extend, it will be void, tho’ the leafe be exe- 
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Popning’s Law, Is an act of parliament made in Jre- 
land in the reign of Hen. VII. fo called becaufe Sir £d- 
ward Poyning was Lietenant there when it was made, 
whereby all the ftatutes in Ezgland were declared of force 
in /reland ; which before that time were not, nor are any 
fince that time, but by fpecial words, 12 Rep. “de See 
Black. Com. 1 V. 102-3. 

Patice. The law loves plain and fair irani and 
will not countenance fraud in proceedings, nor fuffer ad- 
vantage to be taken thereby. 2 Lill. 342. Private clan- 
deftine proceedings, in feveral cafes, are faid to be by 
prattice. 

Prexceptories, (Preceptorie) Were a kind of benefices, 
having their name from being poffefied by the more emi- 
nent Templars, whom the chief maker by his authority 
created and called Præceptores Templi > And of thefe Pra- 
ceptors there are. recorded fixteen, as belonging to the 
Templars in England, viz. Creffing Temple, Bal/bal, Shen- 
gay, Newland, Yevely, Witham, Templebruere, Willington, 
Rotheley, Ovwvenington, Temple Combe, Trebigh, Ribftane, 
Mcunt St. Fobn, Temple New/fum and Temple Hurft. Mon, 
Angl. tom. 2. 543. But fome authors fay, thefe places 
were cells only, fubordinate to their principal manfion 
the Temple in London. 32 Hen. 8. c, 24, 
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cuted toa perfon within the confideration. 2 Roll. 260. Præripe. Original writs are either optional or perempe 
ME 35s tory; or, in the language of our law, they are either a 
i 2. How a power fhall be expounded. precite, or afi te fecerit fecurum. ‘The precipe is in the ale 


> > power be to make leafes in pofefion, he cannot make a 











A power fhall be expounded firi&ly; therefore if a man 
has power to make leafes generally, this extends to make 
_ leafes in pofleffion only, and notin reverñon. 2 Roll. 261. 
a 2 CP 318 Yel? w Rays 248. 1Ld. Roym. 

+» 267. 2Sal. 537. 1 Lev. 168. 6Co. 33. a. Mo. 199. 1 
>! idea; 35+ 3 Leo. 131. Nora leafe to commence ix futuro. 

Ray. 248. 1 Leo. 35. Yel. 222. 2Cro.318. Mos 494. 

So, if the power be to make leafes for two or three lives, 

he cannot make a leafe to one not in efè; as, to the fon 
of B. not born, &c. Per Wind. Ray. 163. So, if the 


leafe of land in reverfion, pa E be to commence in præ- 
es Wid; or. Ca. Ch. 
Aa So, if part of a leafe be in SANTAN the whole leafe 
x thall be void. 3 Sal. 276. So, if the power be to make 
leafes in poffeffion, orin reverfion, he cannot make a leafe 
in poffeffion, and another leafe of the fame land in rever- 
 fion; but his power to leafe in reverfion extends only to 
make leafes of the land, which was not zhen in pofleffion. 
ald. Ray.269. 2 Sal, 537. So a power to make leafes 
` in reverfion does not warrant a leafe to commence aż the 
` nd of an eftate then in efè. 1d. Ray. 269. 2 Sal. 537. 
_ So a power to make a leafe of three lives or three years in 
PP astieticn, or for two lives or thirty years in reverfion, 
warrants only a concurrent leafe for two lives; for a leafe 
for lives, cannot commence at a future day. 1 Ld, Ray, 269. 
+ /2'Sal. 537. 

But if a power be annexed to the eftate of him in rever- 
= fion, to make leafes generally, he may make a leafe in 
_ prajenti of the reverfion. 1 Lev. 168. Tho’ the power 
_ beto make leafcs in poffefion. Ca. Ch. 18. 1 Lev. 168, 
1 Sid. 260, 261. So, if a fine be to the conufee for 15 

_ years, afterwards to B. for life, &c. with power to leafe 
for three lives, or twenty-one years in poffeffion ; he may 
= make a leafe during the 15 yearsof land in leafe at the 
_ time of the fine, when fuch leafe expires. 2 Roll. 260. 
Peso 21Gre.11347. 2 Roll. 216:, 1 Roll, 12. ‘Sovif: 
hufband and wife leafe purfuant to the Stat. 32 H. 8. 
And then, by act of parliament, the eftate is fettled to the 
hufband for life, with power to leafe for three lives or 21 
years; he may make leafes of the reverfion during the 
firft leafe by the hufband and wite. 2 Roll. 261, /. 15. 
~ 1 Lev. 36. Cont. Dyer 357. a. So, if a power be to 
make leafes in reverfion for three lives, &c. he may leafe 
for three lives, when there is another life iz ef, tho’ the 
power does not fay to make leafes of the reverfion ; for 
there is no prejudice. 2 Roll. 261. 1.30. So he may 
make a leafe for years determinable upon three lives, to 
commence after the end of the former leafe in efè. 8 Co. 
70. See 16 Vin. Abr. tit. Power. 
Powwer of the Grown. See Black. Com. 1 V, 250. 
Power of the Parent. See id. 453, 














jury or ftand the fuit, 






ternative, commanding the defendant to do the thing re- 
quired, or fhew the reafon wherefore he hath not done it, 
The ufe of this writ is where fomething certain is de- 
manded by the plaintiff, which is in the power of de- 
fendant himfelf to perform; as, to rektore the poffeffion of 
land, to pay a certain liquidated debt, to perform a fpe- 
cifick covenant, to render an account, and the like: In 
all which cafes the writ is drawn up in the form of a prez 
cipe or command, to do thus, or fhew caufe to the cons 
trary; giving the defendant his choice, to redrefs the ine 
Black, Com, 3 V: 274. 

recipe in capite, Was a writ iffuing out of the Chans 
cery, for a tenant holding of the King zz capite, viz. in 
chief as of his crown, Magn. Chart. cap. 24, Reg, 
Orig. 4. Black. Com. 3V. 195 

Pracipe quod reddat, Is the form of a writ, which 
extends as well to a «writ of right, as to other writs of extry 
or pofféeffion, beginning pracipe A. quod reddat B, unum 
meffuagium, Sc. Old Nat. Br. 13. See Black. Com, 
2 V. 358. xvii. As to Preecipe in Fines, /ee ib, 350, 
xiv. And as to Tenant to the Precipe, fte ib. 3 V, 192. 

drecipitium, Was a punifhment inflicted on criminals, 
by cating them from fome high place. Malm/. lib, 5. pr 
155- 

Pitt, Preedifus (Lat.) In Englifh, aforefaid, Is a 
word ufed in pleadings, applied to places, towns, lands, 
names, parties, ĉc. before mentioned. In a deed or ’ 
grant, the words predi&, manerii are a défcription of the 
manor before named: And a town, repeated by the name 
of parith predid. fhall be held all one; for the word afores 
Jaid couples them. Hob. 6. A difference as to predict, 
term granted, ĉc. fee 10 Rep. 65. 

Prefcitas Wille, Is the fame as prepo/fitus ville, i.e, 
the mayor ofa town, Leg. Ed. Conféeff. c. 28. 

qDzefine, Is that fine which on fuing out the writ of 
covenant on levying fines, is paid before the fine is paffed, 
22 & 23 Car, 2 

Dzemunire, Is taken either for a writ fo called, or 
for the offence whereon the writ is granted; ; the one may 
be underitood by the other. 

The church of Rome, under pretence of her fupremacy, 
and the dignity of St. Peter’s chair, took on her to be- 
ftow moft of the ecclefiaftical livings of any worth in 
England, by mandates, before they were void; pretend- 
ing therein great care to fee the church provided of a fucs 
ceffor before it needed. Whence thefe mandates or bulls 
were called gratie expefative or provifiones, whereof fee a 
learned difcourfe in Duarenus de beneficiis, lib. 3. cap. 1. 

Thefe provifions were fo common, that at laft Edward 
the Third, not digefling fo intolerable an incroachment, 
made a ftatute in the twenty-fifth year of his reign, fat. 5, 
cap. 22. and another fat. 6. cap. 1. and a third anno 27, 
againft thofe who drew people out of the realm, to 
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anfwer things belonging to the King’s court; and another 
anno 28 fiat. 2. cap. 1, 2, 3 4 whereby he greatly re- 
ftrained this liberty of the pope; who notwithitanding 
ftill adventured to continue the prowifions ; infomuch that 
Richard the Second likewife made feveral ftatutes againft 
them, but moft exprefsly thatof16 Ric. 2.5. which appoints 
their punifhment to be thus, That they fhould be out OF 
THE Kino’s PROTECTION, attached by their bodies, and 
lofe their lands, tenements, goods and chattels, After him 
Henry the Fourth, in like manner aggrieved at other 
abufes, not fully met with in the former flatutes, in the 
fecond year of his reign, c. 3 & 4. adds certain new cafes, 
and lays on the offenders the /wme punifhment. See alfo 
alfo 9 Hen, 4. c. 8. and 3 Hen. 5. c. 4. and Smith de Re- 
publ. Angl. lib. 3. cap. 9. 

Some later ftatutes inflié& this punifhment upon other 
offenders. 

The word is moft commonly applied to the punifhment 
firk ordained by the ftatutes beforementioned, for fuch as 
tran{fgreffed them: For where it is faid, that any man for 
an offence committed, fhall incur a premunire, it is meant 
‘that he fhall incur rhe Jame punifbment as is inflicted on 
thofe who tranfgrefs 16 Ric. 2. c. 5. commonly called the 
ftatute of premunire ; which kind of application is not un- 
ufual in-our ftatutes. 

As to the etymology of the word, it proceeds from the 
verb premonere, being barbaroufly turned into premunire, 
to forewarn or bid the offender to take heed : For which a 
reafon may be gathered from the words of 27 Ed. 3. ¢. 1. 
and the form of the writ, in Old Nat. Brev. 143. Premu- 
nire facias prefatum præpofitum, F F. R. procuratorem, 
Ee. quod tunc fint coram nobis, Fc. which words can be 
referred to' none but parties charged with the offence, 
Cowell. See 3 Inf. 110. and Black, Com. 4V. c. 8. p. 
102; 421. ; 


1. What offences come under the notion of a premunire. 

2. Of the punifhment in a prxmunire, 

3. To what time the attainder fhall relate. 

4. To what eftates the flatute of premunire doth not ex- 
tend, and of the fuit, Se. 

5. Of the King’s power as to pardoning a premunire, se. 


1. What offences come under the notion of a premunire. 

The offences coming under the notion of a premunire, 
or for which the party incurs a premunire, are reduced by 
Hawkins to the following particulars ; 

1. Making ufe of papal bulls is made a premunire, by 
many ftatutes, to which purpofe itis enacted by 25 Ed. 3. 
called the fratute of provifors, that whoever fhall by a pa- 
pal provifion difturb any patron to prefent to a benefice, 
éc. fhall be fined and imprifoned till he make full renun- 
ciation, And by 25 Ed. 3. flat. 5. cap. 22. If any one 
purchafe a provifion of an abbey or priory, he fhall be our 
of the King’s protedion; and by 38 Ed. 3. and 12 Ric, 2 
cap. 15. and 13 Ric, 2. feat. 2. cap. 2. Whoever fhall ac- 
cept a benefice contrary to 25 £d. 3. fhall be banithed ; 
and by 13 Ric. 2. flat. 2. cap. 3. lleves fhall bring a 
fentence of excommunication againft any. perfon for exe- 
cuting the ftatute of 25 Ed. 3. fhall fuffer pain of life and 
member; and by 16 Ric. 2. c. §. Whoever fhall purchafe 
or purfue, or caufe to be purchafed or purfued, in the 
court of Rome or elfewhere, any tranflations, proceffes, 
fentences of excommunication, bulls, inftruments, or 
other things contrary to the tenure of that ftatute, or 
bring them within this realm, or receive, &c. fhall be 
out of the King’s protection; and their lands and tene- 
ments, goods and chattels forfeited to the King, and be 
attached by their bodies; and by 2 Hen. 4. c. 3. Who- 
ever fhall purchafe from Rome a provifion of exemption 
from ordinary obedience ; and by 2 Hen. 4. cap. 4. Who- 
ever fhall put in execution ulls purchafed by thofe of the 
order of Ciffeaux, to be difcharged of tithes, fhall incur 
the like penalty ; they are further retrained by 6 Hex. 4. 
Pe 1. 7 Hen. 4. cap.8. 9 Hen. 4. cap. 8. and 3 Hen. 

5. cap. 4. by which the ftatutes abovementioned are in- 
forced and explained ; and by 23 Hen. 8. cap. 2. fe. 22. 
Whoever fhall fue for or execute any licence, difpenfation 
or faculty from the fee of Rome; and by 28 Hen. 8. cap. 
16. (by which all bulls, briefs, c. obtained from Rome 
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are made void) Whoever fhall ufe, alleges or plead the. 
fame in any court, unlefs they were confirmed by this ftas 
tute, or afterwards by the King, fhall incur the like pe- | 
nalty. Vide Reg.54. 3 Tafi rzy cia ji 

By the 13 Eliz. cap. 2. Thofe who purchafe any bulls, E 
ce. from Rome, are guilty of bigh treafon; butthole an- 
tient {tatutes continue ftill in force, and it isin the elec- 
tion of the crown to proceed either upon them, or 13 E4 — 
Alfo the aiders of fuch offenders, after the offence, tothe 
intent to uphold the fame ufurped power, incur a pre- 2 
munire. Davis 84. BA 

Secondly, Derogating from the King’s Common law 
courts, is faid to have been an high offence at Common Ri 
law, and is made a premunire by many antient ftatutes; 
for by 27 Ed. 3. cap. 1. of provilfors, If any fubject draw i 
any out of the realm in plea, whereof the cognizance per- 
tains to the King’s court, or of things whereof judgments K” 
be given in the King’s courts, or {ue in any other court an 
to defeat or impeach the judgments given in the King’s _ i 
courts, he fhall be warned to appear, &e. in proper pére 
fon, at a day, containing the fpace of two months, ao gy 
which if he appear not, he and his proétors, Ge. thal F 
be put out of the King’s protection, his lands and iy i: 
forfeited, his body imprifoned, and raniomed at the ‘Com 
King’s will, Ee. See 16 R. 2. c 5. 

In the conftruétion of thefe ftatutes it hath been held, 
that certain commiflioners of fewers, for fummoning one y 
before them who had got a judgment at law, and impri- 
foning him till he would releafe it, were guilty of a præ- 
munire. 2 Bult. 299. 3 Inft. 125. Cro. Jac. 336. 

Alfo fuits in the admiralty or ecclefiaftical courts within = 
the realm, for matters which upon the face of the libel it- 
felf appear to belong only to the cognizance of the tem- 
poral courts, are faid to be within 16 Rich. 2. by force 
of the words, “or elfewhere.”” 1 Hawk. P. C. 51. ; 

And it hath been formerly holden, that even fuits in a 
court of equity, to relieve againft a judgment at law, 
are within the danger of thefe itatutes, efpecially if they 
tend to controvert the very point determined at law, or, _ 
to pee in a matter relievable at law. 4 New Abr. j 














14 
= birdly, Appeals to Rome are made premunires by 24. 
Hen, 8, cap. 12. and 25 Hen. 8. cap. 19. by which itis- — 
enacted, That fuch appeals as formerly were made to Rombi 
fhall be made henceforth to Chancery. Ps, 

Fourthly, Exercifing the jurifdiétion of a faffragan 
without the appointment of the pihon of the diocefe, ig 
made a pramunire by 26.Hen. 8. cap. 14. which fets forth — 
at large how fuffragans are to be nominated, Ge, »- 

Fifthly, By 25 Hen. 8. cap. 20. If a dean and chapter im 
refufe to elect one named in the King’s letter for a b 
thoprick, and to certify fuch eleétion to the King within 
twenty days after the licence come to his hands, or 
if any archbifhop or bifhop after fuch election (or no- 
mination by the King in default thereof, &c.) refufe to 
confirm and confecrate within twenty days the perfon fig- 
nified to them by the King’s letters patent, they ee 
a premunire. PEY aE aM 

Sixtbly, Maintaining the pops power is made a peant § i kd 
nire by 5 Eliz. cap. 1, 

Seventhly, By 13 Eliz. cap. 7. ** If any one bring i into 
the realm, &c. any fuperftitious things, pretended to be 
hallowed by the bithop of Rome, €c. and.deliver or offen 
the fame to any: fubjeét to be ufed in any wife; or if any 
one receive the fame to Juch intent, and not difcover. 
the offender, c. or if a juftice of peace, having any 
offence in that a& declared to him, do not within fixteen. 
days declare it to a privy counfellor, he incurs a Pa 
muire? 

Eighthly, By 27 Eliz. c. 2. ‘* Sending relief to any je- 
fuit, feminary prieft, or college of priefts or jefuits be- 
yond the feas, or to one not returning out of fuch college N 
into England, incur a premunire.” De 

Ninthly, Perfons refufing to take the oaths, incur a 
pramuire by feveral ftatutes, as 1 and 5 Eliz, 3. and7 
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Tenthly, By the 6 Ann. cap. 7. If any perfon malice 
and direély, by preaching, teaching, or advifed fpeak- 
ing, declare, maintain and afirm, that the pretended | 
Prince of Wales hath any right or title to the crown h this 

realm ; 



































eur ire. 
: gan a premunire 
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2. Of the punifoment in a premuire. 


a 
a a 





a 


~ dained in other ftatutes of provifors,?” 


; li = main in prifon, there fhall award a capiatur. Co, Lit. 
oD 13 Int, 125, 218. 2 Hawk. P. C..444. 


bans 


 ftatute of 25 Ed. 3. flat. 5. cap. 22. had farther added, 


not be lawful to kill any perfon attainted in a premunire, 


or bring into the realm, or within the fame fhall exe- 
ute any procefs, fc. from the fee of Rome.” Co. Lit. 
42, 68. 130. 3 Int. 128. Bro. Car. 197. Jenk. 


1997 
= ktis clearly agreed, that a perfon attainted in a præ- 
munire can bring zo action ; neither is it fafe for any one, 
nowing him to be guilty, to give him any relief. Co, Lit. 


30. 

_ A ftatute, by appointing that an offender fhall incur the 
__ penalty and danger mentioned in 16 Ric. Z. c. 5. does not 

= Confine the profecution for the offence to the particular 

~ _ procefs thereby given. 1 Vent. 173. 

= Itisholden, that the ftatute of premunire, which gives 

= a general forfeiture of all the lands and tenements of the 
Offender, extends zot to lands iz tail. Co. Lit. 130. 

= Tthath been adjudged, that a pardon of all mifprifions, 

= trefpafles, offences and contempts, will pardon a præ- 
TA munire. Cro. Jac. 336. -2 Bult. 299. 

‘The defendant in a premunire muft regularly appear in 
~ perfon, whether he be a peer or commoner, unlets he is 

= difpenfed with by fome writ or grant for that purpofe ; 

-butin the cafe of Sir Anthony Mildmay, he was allowed to 

ped a pardon to a fremunire by attorney; but it has 
een thought that there was fome claufe to this effect in 

2 Bulf. 


~ „the pardon. 3 Inf. 125. 
_ 290. 2 Hawk. P.C. 273. 
ge On an indi&ment of a premunire, a peer of the realm 
fhall not be tried by his peers. 12 Co. 92. 
On an information on 6 Geo. 1. c. 18. for fetting up a 
= bubble called the South Sea, it was determined that the 
= court was not obliged by that aĉ to give the whole judg- 
= ment, as in cafe of a premunire, againft defendant, but 
only fuch parts of it as in their difcretions they fhould 
think fit; and accotdingly a fine of 5/. was fet on the 


1 Roll. Rep. 190, 








¥ealm ; or that any other perfon hath any right or title to 
the fame, otherwile than according to1 W. S M. cap. 2. 
= and 2W. 3. cap. z. and the atts then lately made in 

= England and Scotland mutually for the union of the two 
kingdoms; or that the Kings or Queens of this realm 
P with the authority of parliament are not able to make laws 
= to limit the crown and the defcent, &¢. thereof, fhall in- 


















- Moftof the itatutes of premunire refer the punifhment 
1016 Rich. 2. c. 5. which ena&s, “ That thofe who of- 
fend fhall be pur our or THE Kina’s PROTECTION, 
= and their lands and tenements, goods and chattels for- 
-. feited to the King; and that they be attached by their 
' bodies if they may be found, and brought before the King 
+ and his council, to anfwer; or that procefs be made 
= again them by premunire facias, in manner as is or- 


‘The judgment in premunire at the fuit of the King, 
- againft the defendant being in prifon, is, thar he shall be 
out of the King’s protection; and that his lands and te- 
= nements, goods and chattels fhall be forfeited to the 
_ King; and that his body fhall remain in prifon at the 
‘King’s pleafure; but if the defendant be condemned 
on his default of not appearing, whether at the fuit of 
the King or party, the fame judgment fhall be given as 
= tothe being out of the King’s proteciion and the forfei- 

~ ture; but inftead of the claufe, that the body {hall re- 


As the 16 R. 2. cap. 5. exprefsly faith, that fuch of- 
fenders fall be put out of the King’s protection ; and alfo the 


that any one might do with a purchafer of the provifions 
= therein prohibited, as with the King’s enemy ; and that 
- he who fhould offend againft fuch an one in body, lands 
Ma or goods, fhould be excufed ; it was formerly holden, 
thata perfon attainted in a premunire might lawfully be 
flain by any one, as being the King’s enemy, and out of the 
protection of the laws; but the later opinions feem to 
have difapproved of this feverity ; and it is now exprfsly 
enacted by 5 Eliz. cap. 1. fee. 21, 22. ‘* That it hall 


faving fuch pains of death or other punifhment, as might 
with danger of law be done on any perfon that fhall fend 


fantial inhabitants were fummoned. 


Jary to Introduction to Englifh Hiftory, pag. 97: 
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party convicted, and judgment that he fhould remain in 
prifon during the King’s pleafure. 2 Ld. Raym. 361. 


3. To what time the attainder fhall relate, 

A perfon being feifed in fee of lands, was indiéted for 
a premunire upon 13 Eliz. but before conviction he made 
an entail of his lands; and it was adjudged, that she at- 
tainder Jbould relate to the time of the offence, and that was 
before he entailed the lands, and not the time of the 
judgment, which was afterwards; and the freehold being 
in him at the time of the attainder, fhall not be devetted 
without an inquifition under the Great Sealy Cro. Car. 
1234172; 


4. To what eftates the fratute of præmunire doth not 

extend, and of the {uit, Sc, 

It is faid the ftatute of premunire doth not extend to the 
forfeiture of rents, annuities, fairs, &c. or any other he- 
reditaments that are mot within the word terre. 3 Infa 
126. 

This fuit need not be by original in B. R. for if de- 
fendant be iz cuftodia mare/challi, the fuit may be againft 
him by bill; and defendants cannot be fued in any other 
court when they are ¿n cuftodia marefchal’. And if a de- 
fendant come not at the day, &c.’or if he appears and 
pleads, and the iffue be found againft him, or he demurs ` 
in law, Sc. judgment fhall be given, that he hall be out 
of protection, Fe. 3 Inft. 124. 

Tenant x tail is attainted in a premunire, he fhall for- 
feit his lands only during life; and afterwards the iffue in 
tail fhall inherit. 11 Rep, 56. 


5. Of the King’s power as to pardoning a premunire, &e, 

The laws making offences to be premunire, it has been 
obferved, are fo very /evere, that they are feldom put in 
execution: And notwithftanding the ftatutes, the King 
may protect and pardon an offender; for this proteétion 
is given him by the law of nature. 2 Bult. 299. A præ- 
munire is faid to be a defence of the crown, and the laws of 
the land, from the tyranny and oppreffion of the pope’s 
jurifdiction, ce. The premunire claufe in the bubble 
aét leaves power in the court to moderate the judgment. 
1 Strange 472. See Pope. 

Prepolitus-Ecclefie, Is ufed for a church reve, or 
church warden. 

Brepolitus Wille, Sometimes is ufed for the conftable 
of a town, or petit-conftable. Cromp. Furifd. 205. Yet 
the fame author, 194. feems to apply it otherwife; for 
there quatuor homines prepofiti are thofe four men, who 
muft appear for every town before the juftices of the foreft 
in their circuit. It is fometimes ufed for an head or chief 
officer of the King, in a town, manor or village, or a 
reeve. See Reeve. Animalia & res invente coram ipfo 
(prapofito) © facerdote ducenda erant. LL. Edw. Con- 
feffor. cap. 28. This prepoftus ville, in our old re- 
cords, does not anfwer to our prefent conftable, or head- 
borough of a town; but was no more than the reeve, 
or bailiff of the lord of the manor, fometimes called /er- 
viens villa. 

By the laws of Henry the Firft, the lord anfwered for 
the town where he wes refident; where he was not, his 
dapifer, or fenefchal, if he were a baron: But if neither 
of them could be prefent, then prepofitus S quatuor de 
unaquaque villa, i. e. the reeve and four of the moft Jub- 
See Dr. Brady’s Glo/- 


Paper. See Service and Sacraments. 
Pavers of the Church. Vide Common Prayer. 
®zeaching. Every beneficed preacher, refiding on his 
benefice, and having no lawful impediment, fhall in his 
own cure, or fome neighbouring church, preach one fer- 
mon every Sunday of the year: And if any beneficed perfon 
be not allowed to be a preacher, he fhall procure fermons 
to be preached in his cure by licenfed preachers; and every 
Sunday whereon there fhall not be a fermon, he or his cu- 
rate is to read one of the homilies: No perfon not ex- 
amined and approved by the bifhop, or not licenfed to 
preach, hali expound the Scripture, &ec. nor hall any be 
permitted to preach in any church, but fuch as appear to 
be authorized thereto, by fhewing their licence; and 
church- 
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thurchwardens are to note in a book the names of all 
ftrange clergymen who preach in their parifh; to which 
book every preacher is to fubfcribe his name, the day he 
preached, and the name of the bifhop of whom he had li- 
cence to jreach. Can. 44, 45, 49+ 

If any perfon licenfed to preach, refufes to conform to 
the ecclefiaftical laws, after admonition, the licence of 
every fuch preacher fhall be void: And if any parfon preach 
dogtrine contrary to the word of God, or the articles of 
religion, notice is to be given of it to the bifhop by the 
churchwardens, éc. So likewife of matters of conten- 
tion and impugning the doétrine of other preachers in the 
fame church; in which cafe, the preacher is not to be fuf- 
fered to preach except he faithfully promife to forbear all 
fuch matter of contention in the church, until the bifhop 
hath taken farther order therein. Caz. 53, 54. 

No minifter fhall preach or adminifter the facrament in 
any private houfe, unle/s in times of neceffity, as in cafe of 
ficknefs, &v. on pain of fufpenfion for the firt offence, 
and excommunication for the fecond; which lait punifh- 
ment is alfo infli€ted on fuch minifters as meet in private 
houfes, to confult on any matter tending to impeach the 
doétrine of the church of England. Can,71, &. 

Preamble, (Proemium, from the prepofition pre, be- 
fore, and ambulo, to walk; as to walk before) The be- 
ginning of an att is called the preamble; which is a key to 
the intent of the makers of the act, and the mifchiefs 
which they would remedy by the fame. 

392e-audience. A cultom hasof late years prevailed of 
granting Jetters patent of precedence to fuch barrifters, as 
the crown thinks proper to honour with that mark of 
diftinétion ; whereby they are intitled to fuch rank and 
pre-audience as are afligned in their refpective patents ; 
fometimes next after the King’s Attorney-General, but 
ufually next after his Majefty’s counfel then being. Thefe 
(as well as the Queen’s Attorney and Solicitor-General) 
rank promifcuoufly with the King’s counfel, and toge- 
ther with them fit within the bar of the refpective 
courts, but receive no falaries, and are not fworn; there- 
fore are at liberty to be retained in caufes again{t the 
crown. 

Pre-audience in the courts is reckoned of fo much con- 
fequence, that it may not be amifs to fubjoin a fhort table 
of the precedence which ufually obtains among the prac- 
tifers. 


1. The King’s premier Serjeant, (fo conflituted by 
Jpecial patent.) 

2. The King’s antient Serjeant, or the eldek among the 
King’s Sejeants. 

3. The King’s Advocate-General. 

4. The King’s Attorney-General, 

5. The King’s Solicitor-General. 

6. The King’s Serjeants. 

7. The King’s Counfel, with the Queen’s Attorney and 
Solicitor, à . 

8, Serjeants at Law. 

9. The Recorder of London. 

10. Advocates of the Civil law. 

11. Barrifters, 


In the court of Exchequer two of the moft experienced 
barrifters, called the pof-man and the ¢xé-man, (from the 
places in which they fit) have alfo a precedence in mo- 
tions, Black. Com. 3 V. 28. 

Pzebend (Prebenda) Is the portion which every pre- 
bendary of a cathedral church receives, in right of his place, 
for his maintenance ; as canonica portio is properly ufed 
for that fhare, which every canon receiveth yearly out of 
the common ftock of the church. And prebenda is a fe- 
veral benefice rifing from fome temporal land, or fome 
church, appropriated towards the maintenance of aclerk, 
or member of a collegiate church, and is commonly named 
of the place whence the profit arifes. 

Prebenda, trittly taken, is that maintenance which 
daily prebetur to another ; but now it fignifies the profits 
belonging to the church, divided into thofe portions 
called prebenda, and is a right of receiving the profits for 
the duty performed in the church, fufficient for the fupport of 
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the parfon in that divine office where he refides. Decret. tit. 


De Prebend. 
The fpirituality and temporality make a predend, but 
the fpirituality is the higheft and moft worthy; anda 


perfon is not a complete pretend, to make any grant, Ge, — 


before inftallation and induction. Dyer 221. 
Prebends are fimple and dignitary. 
A fimple prebend hath no more than the revenue for its 


fupport; but a 


Prebend with dignity hath always a jurifdi&ion annexed, 


and for this reafon the prebendary is filed a dignitary, and 
his jurifdiction is gained by prefcription. hi 

Prebends are fome of them donative ; and fome are in 
the gift cf laymen, but in fuch cafe they muft prefent the 
prebendary to the bifhop, and the dean and chapter induéts 
him, and places him in a ftall in the cathedral church, and 
then he is faid to have locum in choro; at Weffminfier, the 
King collates by patent, and by virtue thereof the green- 


dary takes poffeflion, without inftitution or induction. 2 


Roll. Abr. 356. 

As a prebend is a benefice without cure, Se. a prebend 
and a parochial benefice are not incompatible promotions; 
for one man may have both without any avoidance of the firft: 
For tho’ prebendaries are fuch as have no cure of fouls, yet 
there is a facred charge incumbent on them in jthofe ca- 
thedrals where they are refident, and they are obliged to 
preaching by the canons of the church; and it is not law- 
ful for a z rebendary to poffefs two prebends in one and the 
Jame collegiate church. Roll. dbr. 361. 

Prebendaries are faid to have an eftate in fee-fimple in right 
of their churches, as well as bishops of their bithopricks, 
deans of their deaneries, Sc, i 

Corpus prebende is that which is received by a pre- 
bendary above the profits which are always for his daily 
maintenance. Prebenda and probenda were alfo in old 
deeds ufed for provifions, provand or provender., Pro 
equo Juo unum bufbel avenarum pro prebenda capienda. 
Coucher Book in Dutchy-office, tom. 1. fol. 45. Cowell. 

rebendary, (Prebendarius) Is he who hath fuch a 
prebend; fo called, not a prebendo auxilium & confilium 
epifeopo, Fe. but from receiving the prebend: And if a 
manor be the body of a prebend, and is eviéted by title 
paramount; yet the prebendary is not deftroyed. 3 Rep. 


Gi 





There is a golden prebendary of Hereford, otherwife 
termed prebendarius epiftopi, who is one of the twenty- 
eight minor prebendaries there, and has ex ofieio the firft 
canon’s place that falls; he was antiently confefarius of 
the cathedral church, and to the bifhop, and had the of- 
ferings at the altar, whereby, in refpect of the gold com- 
monly given there, he had the name of golden prebendary. 
Blount. See Black. Com. 1 V. 383. N i 

ecariae, Are days works, which tenants of fome 
manors are bound, by reafon of their tenure, to do for their 
lord in harveft ; and in divers places are vulgarly called 
bind-days for biden-days, which in the Saxon dies precarias 
Jonat: For biden is to pray or intreat. This cuftom is 
plainly fet forth in the -great book of the Cuffoms of the 
Monuftery of Battel, tit. Appelderbam, fol.60. Cowell, 

Pzecedence, Statute for regulating precedence of lords 
and other great officers in parliament, 31 Hen. 8. c. 10. 
As to potent of precedence, fee tit. Pre-audience, and Black. 
Com. 3V. 28. 

Wzecedent Conditions, See Black. Com. 2 V. 154. 

@zecedents, Are authorities to follow, in determina- 
tions in courts of juftice. é 

Precedents have always. been greatly regarded by the 
fages of the law: The precedents of the courts are faid to 
be the laws of the courts ; and the court will not reverfe a | 
judgment, contrary to many precedents. 4 Rep. 93- 
Cro. Eliz. 65. 2 Lill. Abr. 344. But new precedents 
are not confiderable ; precedents without judicial decifion 
on argument are of no moment; and an extrajudicial opi- 
nion given in or out of court, is no good precedent. 
Vaugh. 169, 382, 399, 429- 

It has been held, that there can be no precedent in mat- 
ters of equity, as equity is univerfal truth; but according 
to Lord Keeper Bridgman, precedents are neceffary in equity 
to find out the reafons thereof for a guide; and befides the 

4 authority 
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authority of thofe who made them, it is to be fuppofed 
they did it cz-great confideration, and it would be itrange 
to fet afide what has been the courfe for a long feries of 
If aman doubt whether a cafe be 
ante: or Raa “in prudence he will determine as the 

recedents have been; efpecially if made by men of good 
authority and learning. Ibid. 
= Precedents muft be fhewed by painti for. the 

> court to go againff what is generally held. 
47. And where precedents are alledged contrary to the 
‘opinion of the court, day may be given to produce thei. 


i  Precblal's in fome cafes may make an a& good, which 
 otherwife would be void in ftriémefS of law: 

the forms of writs ought not to be altered, yet precedents 
‘and conftant gigei mut be obferved, Fenk. Cent. 162, 
‘lf there be aire to alter an ancient precedent of a writ, 
y reafon of any new ftatute, ĉc. the curfitors are not to 
keep to the old form, but to alter it as the cafe requires 5 3,,to 
G Ee abatement of writs, and vexation to the PENRE- 


a 3 650, 

E padi C. Talbot faid, He thought it much better to 
fick to the own general rules, than to follow any -one 
alae precedent which may be founded on reafons un- 
Feed Such a proceeding would confound all 
property. And then citing the cafe of Lady Lanefborough 
Ris Fox, as of the frongeft authority to the cafe in point, 
his Lordfhip faid, that tho’ it had not been in the houfe 

‘Lords, he fhould have thought himfelf bound to go ac- 
cording to the general and known rules of law. Cafes in 
Gl Chan. in Ld, Talbots time 26,.27. 
Jt is dangerons to alter old eftablijhed forms. 
Chan. in Ld, Talbot’s time 196. 
And vide Innovation. 
P “BDzece partinm, Is when a fuit is continued by the 

vcs affent or agreement of both parties. 


See 16 Vin. Abr. tit. 


Precept, (Preceptum) rs diverfly taken in aw, as 
metimes for a command in writing, by a juitice of peace, 
Bear: officer, for bringing a perfon or records before 
m ; of which there are many examples in the table of 
And in this fenfe it feems to be 
borrowed from the cuftoms of Lombardy, where preceptum 
fignifieth /cripturam vel inftrumentum. 
E? Feudal. OI 


the Regifer Judicial. 


Hotom. in verb. 
Commentar. in libros feudor. in prefa- 
Sometimes it is taken for the provocation, where- 
y one man incites another to commit a felony, as theft, 
Standf. Pl. Cor. 105. 
wz. ab. g. calls it preceptum or mandatum. 
may obferve three divifions of offending in murder, 
ceptum, fortia, confilium ; preceptum being the inftiga- 
n ufed beforehand ; fortia the affiftance in the fact, as 
help to bind the party murdered or robbed; confilium, 
ice either before, or in the faét. The Civilians ufe 
Cowell. Precept of election to 


Bra&on, lib. 3. 


andatum in this cafe. 
arliament, fee Black. Com. 
econtratt, (mentioned in flat. 2 ey EINA E EEE) 
ontra& made before another. contrac, but hath re- 

Sealy to marriage, fee Black. Com, Kia 


jen tithes, ¢ Deme prædiales,) Are Hae which 
id of things arifing and growing from the ground 
scorn, hay, fruit of trees, and fuch like. 
13. See Inft, 649. 





and Black. Com. 


; st e-ciption, (Preemptic) Signifies the firt buying of 
nd it was a privilege allowed the King’s Pur- 
wr, to have the choice and firft buying of provifions 
12 Car.2. c. 24. See Pourvey- 


a King’s houfe. 





gnancp, (Plea of.).Where a woman is capitally 
Ged, and pleads her pregnancy, tho’ this is no caufe 
e judgment, yet it is to refpite the execution till 
This is a mercy dictated by the law of 
re, in favorem prolis; and therefore no part of the | 
dy proceedings, in the reign of Queen Mary, hath 
nore juftly detefted than the cruelty, that was ex- 
the ifland of Guernfey, of burning a woman 
For when thro’ the violence of the; 








flames, the infant Sprang firth at the flake, and was pré= 
ferved by the by-ftanders, after fome deliberation of the 
prieits who affiited at the facrifice, they caf it again.into 
the fre as a-xounG Hereticx, A barbarity which they 
never learned from the laws of antient Rome; which. di- 
rects, with the fame humanity as our own,, ‘¢ quod preg 
** nantis mulieris damnate pena di ifferatur y quoad pariat: 
Which doéirine has alfo. prevailed in England, as early as 
the firt memorials of our law will reach. In cafe this 
plea be made in ftay of execution, the judge muft dire& a 
jury of twelve matrons, or difcreet women to enquire the 
fat; And if they bring in their verdi& guick with child 
(for barely with child, uniefs it be alive in the womb, is 
not fufficient) execution fhall be ftaid generally ull the 
next feflion ; and fo from feffion to feffion, till either fhe;is 
delivered, or proves by the courfe of nature, not,to have 
been with child at all. 

But if the once hath had the benefit of this reprieve, 
and been delivered, and afterwards becomes pregnant again, 
fhe fhall not be intitled to the benefit of a farther, re{pite 
for that caufe. For fhe may now.be executed before the 
child is quick in the womb ; and fhall not, by her own 
Par a evade the fentence of jaitice. Black, Com. 
4 V. 387, 8. 

Pzemiffes, Is that part in athe beginning of a aif the 
office of which is to exprefs the grantor and:grantees and 
the land, or thing granted. 5 Rep. 55. 

The office. of the premiffes is to name the grantor aad 
grantee, and the thing to be granted or conveyed. 

No perfon,, not named in the premiffes, can take any 
thing by the deed, tho’ he be afterwards named. in. the 
habendum, becaule the premiffes of the deed makes the gift ; 
therefore when the lands are given to one in the premiffes, 
the habendum: cannot give any fhare of them to angther, 
becaufe that would be to retraét the gift made, and,con- 
fequently to make a deed repugnant in itfelf.; thus. for 
inftance, If a charter of feoffment be made between J, of 
the one part, and B. and C., of the other part, and £. 
‘gives lands to B. habendum to B. and C, and their heirs, ; 
C. takes nothing by the habendum, becaufe-all the. lands 
were given to B. confequently C. cannot hold thofe lands 
which are given before to another ; but in this cafe, if 
the habendum had been to B. and C. and their baie. to 
the ufe of B. and C. this had been a good limitation ofa 
ufe, confequently the ftatute of ufes would carry the poffeffion 
to the ufe, and B. and C. thereby become joint-tenants. 
Co. Lit. 6 a. 9, Co. 47. ba, Hob. 2955. 313.052 Raf. 
Abr. 65. Cro. Fac. 564... Cros: Eliz. 58.7% 13 Co. 54. 
Poph. 126, ` 

If lands be.given toa hufband, habendum to him and:his 
wife, and to the heirs of their two bodies, the wife takes 
nothing, becaufe e was not mentioned in the premiffes,s 
therefore fhall take nothing of that which was before given 
intirely to her hufband. 2 Roll. Abr. 67. 

But there are four exceptions to this nile : 1. If lands 
be given in frank-marriage, the woman who.is, the cqufe 
of the gift may take by the habendum, tho” fhe be not 
named in the premiffes; as if lands be given to F. S, 
habendum maritagium una cum the woman who is daughter 
of the donor ; this is a good eltate in frank-marriage to 
them both; becaufe the gift being totally on her.account, 
tis necaffary to the creation of the eftate in the hufband 
that the wife fhould take. Co. Lit.21. Plow. 158. Cro. 
Fac. 454. Poph. 126. 2 Roll. Abr. 67. 

2. In grants of copy of court roll; as if a copyholder 
furrenders tohis lord, without limiting any ufe, and then 
the lord grants it in this manner; Y. S. cepit de domind, 
habendum: ta the faid F. S. and his wife, and the heirs of 
their bodies -begotten, this is a good eftate-tail in the wife 5 
for thefe cuitomary grants, that are made in purfuance of 
a former furrender, are confirued according to the intention 
of the parties, as wills are ; befides rhe cuffom of the manor 
is the rule for the expofition of Juch fort of grants, and in 
many manors fuch form is ufual. Pops. 125,°1262 Cro. 
Jac. 434.. 2 Roll. Abr..67,. Cro. Eliz. 323- 

3. A man not named in the premifies may \take.an 
eftate ix remainder by limitation in the habendum. 2 Roll. 
Abr. 68.. Hob. 313. Cro. Fac. 564. 

4. In wills ; for if a man devifes lands to J. S. ii 
dum to him a his wife, this is a good devife z0 the wife ; 
> Sills becaufe 
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becaufe in conftruétion of wills, the intention of the de- 
Vifor is chiefly regarded ; and wherever that difcovers it- 
felfit fhall take place, tho’ it be not expreffed in thofe 
legal forms that are required in conveyances executed in a 
man’s life-time. Plotv. 158, 414. 2 Roll. Abr. 68. 
See Black; Com. 2 V. 298. 

Premium, (Premium) A reward : Amongft merchants 
itis ufed for the money the enfured gives the enfurer for 
enfuring the fafe return ofany fhip or merchandize. Stat. 
19 Car, 2. c. 4. 

Pender, Is the power or right of taking a thing ġe- 
fore it is offered; from the French prendre, i. €, acciperé: 
It lies in render, but not in prender: Rep. 1. Sir Jobn 
Peter’s cafe. 

Pender de Waron, Signifieth literally to take an 


hufband ; and it is ufed for an exception to difable a, 


woman from purfuing an appeal of murder, againft one 
who killed her former hufband. $. P.C. lib. 3. ¢. 59. 
Przepenten, (Prepenfus) Forethought ; as prepenfed Ma- 
‘lice is Malitia Præcogitata, which makes killing, mur- 
der: and when a man is flain on a fudden quarrel, if 


“there were malice prepenfed formerly between the parties, 


‘itis murder, or as it is called by the ftatute prepen/ed 
Murder. 12H. 7. ¢.7. 3 Inft. 51. See Murder. 

Pzerogative, (from pre, ante, and rogare, to afk or 

demand) Is a word of large extent, including all the 
‘yights-which by law the King hath, as chief of the 
Commonwealth, and as intrufted with the execution of 
the laws. 4 New. Abr. 149. See Stamf. Prerog. cap. 1. 
Co. Lit. go. 

The nature of our conftitution is that’ of a limited 
monarchy, in which the legiflative power is lodged in 
the King, Lords and Commons; but the King is in- 
trufted with the executive part, and from kim all 
juftice is faid to flow ; hence he is ftiled the head of the 
Commonwealth, fupreme governor, parens patric, Sc. 
but ftill HE 1s TO MAKE THE LAW OF THE LAND THE 
RULE OF HIS GOVERNMENT 3 THAT BEING THE MEA- 
SURE AS WELL OF HIS POWER, AS OF THE SUBJECTS 
“OBEDIENCE: for as the law afferts, maintains and pro- 
*vides for the fafety of the King’s royal perfon, crown and 
dignity, and all his juft rights, revenues, powers and 
prerogatives ; fo it likewife declares and aflerts the rights 
and liberties of the fubjectt. 1 And, 153. Co. Lit. 19, 
75. 4Co. 124. 4 New Abr. 149. 

Hence it hath been eftablifhed as a rule, that all pre- 
rogatives muft be for the advantage of the people, otherwife 
they ought not to be allowed by law. Moor 672. 
Show. P. C: 75. 4 New Abr. 149. 

The rights and prerogatives of the crown are in moft 
things as antient as the law itfelf; for tho’ the ftat. 
17 Edw. 2. c. 1. commonly called the ftatute De præ- 
rogativa Regis, feems to be introduétive of fomething 
new, yet for the moft part it is but a collection of cer- 
tain prerogatives that were known law long before: As 
that the King’s wardfhip of lands held in capite, did 
attra& the wardfhip of land held of others; that the 
grant of a manor did not pafs an advowfon appendant, 
unlefs named ; that the King hath a right to efchéats, 
wrecks, royal fifhes and many others which were an- 
tient prerogatives of the crown. Bendl. 117. 2 Inf. 
263, 496. 10Co. 64. 4 New. Abr. 149. 


1. Of the commencement of the King’s reign, and. his 
prerogative as univerfal occupant. 


2: Of the King’s prerogative in efcheats; in feas and 
navigable rivers; in fwans and fife; in beacons and 
light-houfes; in wreck; in coins and mines; in dereli 
goods, and in waifs, ftrays and treafure trove. 


ay Of. the King’s prerogative over the perfons of bis 
Subje&s, in refraining them from going abroad, and com- 
manding them to return home. 


4. Of the King’s prerogative in relation to Civil and 
Ecclefiaftical jurifdi@iion: in creating officers, and making 
war and peace. 


5+ Of the King’s prerogative in relation to his. debts. 


; R 
. Of the commencement of the King’s roota and bi , 


ae as univerfal occupant. 











































On the death or demife of the King, his heir is ‘ig £ 
moment invefted with the regal power, and commences — A f 
his reign the fame day his anceftor dies; whence it is F 
held as a maxim, that rhe King never dies, 7 Co. 12. f 
in Calvin’s cafe. 6.Co. 27a 7, Co.30. See Perpetuity a 
of the Kimg. 

N.B. Difcontinuanée of procefs by demife of ‘the 
King, is remedied by fatute. S 

It may not be improper here to explain another a 
maxim in Jaws viz. ‘** That the King can do no ct. 
“wrong”: The King cannot mifufe his power without 
the advice’ of evil counfellors, and the affitance of — 
wicked minifters. Thefe men may be examined and — 
punifhed. The conftitution hath provided by means 
of indiétments and parliamentary impeachments, that 
no man fhall dare to afit the crown in contradiction to 
the laws of the land. But it is at the fame time a maxim 
in thofe Jaws, that the King himfelf can do no wrongs 
Since it would be a great weaknefs and abfurdity in any 
fyftem of pofitive law, to define any pofiible oe 
without any poffible redrefs. Plack, Com, 1 V. 244. 

See the author’s fentiments as to the exertion (on pate 
ticular occafions) of the inherent, (tho’ latent) powers of 
fociety, which no climate, no time, no conflitution, no 
contraét can ever deftroy, or diminish. 

N: B, He is treating of the glorious revolution. 
1.245. And fee tit. Opprefion of the Crown. s = 

But, to proceed, as to the King’s prerogative, &¢, 

With refpeét to'the defcent of the crown, therules of de- 
{cent are the fame with thofe that govern private inherit- 
ances, except only as to the rule of pofe/io fratris; which 
does not holdin the defcent of the crown or its pofte si ons: 
Neither is half blood any impediment in fuch cafe; for 
the brother of the half blood foall be preferred to the fifter, in 
the enjoyment of the crown, as the moft capable. of the i 
by the advantage and prerogative of his fex. 

Therefore, if the King hath iffue a fon and a r 
by one venter, and a fon by another venter, and pur- 
chafes lands and dies, and the eldeft fon enters, and dies 
without ifue, the daughter fhall not inherit thofe lands, — 
nor any other fee-fimple lands of the crown, but the y 
younger brother fhall have them together with the ore. ipa 
Con Lit. 15.8. 

As the King commences his reign from the ie of as 
death of bis anceftor, it hath been held, that compafling his 
death before coronation, or even before proclamation, i is 
compafling of the King’s death within the ftatute of 
Eds". he being King prefently, and the proclamati 
and coronation only honourable ceremonies for the fur- 
a notification thereof. 3 Inf. 7. 1 Hales Hift 
C.101. { 

Every King for the time being in the adfual poffet 
of the crown, isa King within the intention of the abon i 
mentioned ftatute ; for there is a neceflity that the ei Me 
fhould have a King, by whom, and in whofe name, t US eid 
laws are to be adminiltered ; and the King in Poi l 
being the only ‘perfon who either doth or can adminifler 
thofe laws, muft be'the only perfon who hath a right to th 
obedience which is due to him who adminifters thofe law 
and fince by virtue thereof he fecures to us our lives 
berties and properties, and all other advantages of govern- 
ment, he may juftly claim return of duty, allegiance ae 
fubjection. ` r Hawk. P. C. 35. 

All judicial aéts done by Henry the Sixth, while he 
was King, and alfo all pardons of felony and charters of ` 
denization granted by him, were valid; buta pardon made Rie 
by Ed. 4. before he was afzally King, was yoni even aa 
after he came to the crown. 1 Haik, 36. 

The right heir of the crown, during fuch time as t 
ufurper is in plenary poffefion of it, and no poffefion 
thereof in the heir, is act a King within this aét ; as was 
the cafe of the houfe of York, during the plenary, poflet: 
fion of the crown in “Hen. 4. Hen. 5. Hen. 6. But ial 
right heir had once the poffeflion of the crown, a5 y 
tho’ an ufurper had got the poffefion thereof, Bs) f 
other continues his ftile, title and claim thereto, and 
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- afterwards re-obtains ‘the full pofefion thereof; â com- 
pafling the death of the rightful heir, during that inter- | 
‘val; is compafling of the King’s death within this act; 
‘for he continued a King fill, quai in poffefion of his 
kingdom ; which was the cafe of Ed. 4. in that fmall in- 
terval wherein Hen. 6. re-obtained the crown 3 and the 
cafe of Ed. 5. notwithftanding the ufurpation of his uncle 

RR wal. Hip) .P. C2104: 

| King Car. 2. was King de fado as well as tires from 

cogs, alls father s death ; therefore all thofe who acted againft 

and kept him out of poflefion, in obedience to the powers 
then in being, were traitors. Keeling 14, 15. 1 Keb. 

315. No perfon was in poflèfion of any fovereign power 

known to our laws. 1 Hawk. P. C. 36. 

By the 1 M. f 3. cap. 1. fed. 3. ** The kingly office 
-of this realm, and all prerogative, royal power, autho- 
_fities, and jwrifdiction thereunto annexed, being invefted 
„in either male or female, are as abfolutely invefted in the 
one as the other.’ 

En) By WES M. ft. 2. c. 2. fef: 9. “ Every perfon who 

ne ` fhal] be reconciled to, or hold communion with the fee 

or church of Rome; or fhall profes the popith religion ; 

or fhail marry a papift, fhall be incapable to inherit or 

enjoy the crown, and in fuch cafe the people fhall be 

abfolved of their allegiance, and the crown {hall defcend 

to fuch perfons, being protefiants, as fhould have inhe- 

-rited the fame, in cafe the perfon fo reconciled, &c. were 
dead.” 

- And by 2. 10. «* Every King and Queen, who hhall 
facceed in the crown, fhall on the fit day of the meeting 
„of the firft parliament, next after coming to the crown, 
fitting in the throne in the houfe of peers, in the prefence 

of the lords and commons, or at the coronation, before 
-fuch perfon as fhall adminifter the coronation oath, at the 
_ time of taking the oath, (which fhall firft happen) make, 
Geecbe and repeat the declaration mentioned in the fta- 
tute 30 Car. 2. jt. 2. for preferving the King’s perfon and 
government, by difabling papifts from fitting in either 

- _houfe of parliament.” 

The King, as King, cannot be a minor ; fo that grants, 
Teafes, €5c. made by him, tho’ under age, bind prefendly, 
and cannot be avoided by him, either during his minority, 

= Or when he comes of age ; for the politic rules of govern- 
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pare) "phe kingdon, fhould never be confidered as a minor in- 
E capable of governing his own affairs. Dyer 209. pl. 22. 
ESP hw: 209. Co. Lit. 43. 5 Co.127: Raym. go. 
Bs ss a The King by law is wniver/al occupant, and all property 
p iş prefumed to have been originally i in the crown; and 
i that he partitioned it out in large diftriĉts to the great 
= men who deferved well of him in the wars, and were able 
= toadvife him in time of peace. Hence the King hath 
-the dire& dominion ; and all lands are holden mediately 
_ or immediately from the crown. Co. Lit. 1. Dyer. 154. 
1 Bendl. 237. Seld. Mare Clauf”. 

_If the fea leaves any fhore by a fudden falling off of 
“the water, fuch dereliét lands belong to the King; but 
___ifa man’s lands lying to the fea are increafed by infenfible 
a. OS eal they belong to the foil adjoining. Dyer 326. 2 
Roll. Abr. 170, 

So, ifa river, fo far as there is a flux of the fea, leaves 

a its channel, it belongs to the King; for the Englif> fea 
= and channels belong to the King ; and he hatha property 

= inthe foil, having never diftributed them out to fubjects. 
2 Roll. AB: 170. 
But ifa river, in which there is no tide, fhould leave 

its bed, it belongs to the owners on both fides ; for they 
have in that cafe the property of the foil ; this being no 
= Original part or appendix to the fea, but diftributed out 
= aSother lands. 2 Roll. Abr. 170. 

If land be drowned, and fo continue for years ; if it be 
_ after 
if it can a be known by the boundaries. 
Barrington’ s cafe. 


regained, every owner fhall have his intereft again, 
8 Co. Sir Francis 


a = Jefs he fhould be intitled to what he regains from the fea. 
8 Med. 107. 


öx a ved 


| gable rivers ; in fwans and fib ; 3 in beaccns and |, 


| in wreck ; in coins and mines ; in dereli@ goods, anda waifs, 


Strays and treasure trove. 


Roll. Rep, 251. 


chief. 








_Itis faid, that there is a cuftom in Lincolnfhire, That 
the lords of the manors fhall have dereli& lands ; and that 
as fuch it is a reafonable cuftom ; for if the fea wafh away 
the lands of the fubje&, he can ‘have no recompence, un- 


PRE 


2. Of the King’s prerogative in cheats ; y Aya and navi 
light-houfes 3 


An efcheat may be either per defectium fanguinis, or per 


delif&ium tenentis ; but itis faid, That in cafe of an attainder 


of felony, the efcheat -to the Jord is pro defeđu tenentis 3 


and the not defcending, the confequence of the corruption 
of the blood ; but in cafe of treafon, the lands come to 


the crown as an immediate forfeiture, and not as an efcheat: 
Co. Lit. 33, 92; Godb. 211. 
Ifthe King’s tenant dies without heir, the lands fhall 


efcheat and revert again to the crown; but the lands 
holden of any other lord fhall, for want of heirs of the 


tenant, efcheat to the lord. 


2 Inf: 34. ` Kew. 104. ~~ 2 
4 Infi. 224. 
If lands be held of the King, as of an honour come to 


him by a common éfcheat, as the tenants dying without heir, 


or committing felony, thefe lands are part of the honout ; 


otherwife if forfeited for treafon, for then they come to the 
King by reafon of his perfon and crown ; and ifhe grants 


them over, ĉc. the patentee fhall hold of the King in 
2 Infi. 64. 
It was found Hy fpecial verdi&t, That the prior of Men- 


ton was feifed of a houfe in Shuphotiask, held of the arch- 


bifhop of Canterbury, as of his borough of Southwark 3 


and 30 Hen. {urrendered it to the ne Hen. 8. who grant- 


ed it and other lands to 7. S. and his heirs, to hold of 


him zz libero burgagio, by fealty, for all fervices and de- 
mands, and not iz capite; and afterwards Queen Mary 
granted the manor and borough of Southwark to the mayor 
and commonalty of London ; and the tenant of the meifu- 
age died without ifue; and the queftion was, whether 


Queen Eiz. or the patentees of the borough fhould have 
the efcheat ; and adjudged for the Queen ; for the firft 


patentee of the meffuage held it of the Queen in focage ix 
capite, as of a feignory in grofs ; 
burgagio are meerly void ; forthe land out of the borough 
cannot be held ix libero burglagio S ; and there fhall not be 
feveral tenures, for one tenure was referved by the King 
for all ; 
of the King. Cro. Eliz. 120. 


and the words in libero 


therefore of neceffity it fhall be a tenure in focage 


The King hath the fovereign dominion in all feas and 


great rivers; which is plain from Se/de’s account of the 
ancient Saxons who dealt- very fuccefsfully in all naval 
affairs ; therefore the territories of the Exgli/h feas and 
rivers always refided in the King. Seld. Mar. Cl.-251, 


Ese. 1 Roll, Abr. 168, 169. 5 Co. 106. 1 Co. 141. 
And as the King hath a prerogative in the feas, 


hath he likewife a right to the fifhery and to the foil ; 


that if a river as far as there is a flux of the fea eee 
itschannel, it belongs to the King, Dyer 326. 2 Roll. 


Abr. 170. 


Hence the Admiralty court, which isa court for all 
maritime caufes, or matters arifing on the high feas, is 
deemed the King’s court ; and its jurifdiction derived 
from him who protects his fubjeéts from pirates, and pro- 


vides for the fecurity of trade and navigation. 4 Inf. 142. 


Malloy 66. 

From the King’s dominion over the fea it was holden, 
That the King, as protector and guardian of the feas, 
might before any ftatute made for commiflions of fewers, 
provide againft inundations by lands, banks, ĉc. and 
that he had a prerogative herein as well as in defending 
his fubjeéts from pirates, Ge. 10 Co. 141. 

But notwithitanding the King’s prerogative in feas and 
navigable rivers, yet it hath been always held, That a 
fubject may fifh in the fea; which being a matter of common 
right, and the means of livelihood, and for the good of the 
commonwealth, cannot be reftrained by grant or prefcrip- 
tion. 8 Ed. 4. 18, 19. Bro. Cuffom; 46. Fitz. Bar. 
1 Mod. 105. 2 Salk, 637. 

Alfo it is held, That every fubje€t of common right 
may fifh with lawful nets, &c. in a navigable river as 
well as in the fea; and the King’s grant cannot bar them 
thereof; but the crown only has a right to royal fifh, 
and that the King may only grant. 6 Mod. 73, 1 Salk, 
357- 8. G ES P. 

The 


: The King, as a perpetual fign and acknowledgment of his 
dominion of the feas, hath feveral creatures referved to him 
under the denomination of royal creatures, as fwans, ftur- 
geons and whales ; all which are natives of feas and rivers. 

7 Co. 16. 

It is clearly agreed, that the King only has a preroga- 
tive in beacons and light-houfes ; and that he may erect 
any fuch, and in fuch places as will be moft convenient 
for the fafety and prefervation of fhips, mariners and 
navigation ; alfo it feems to be the better opinion, that 
this being for the publick utility, and one of the prero- 
gatives that he is intrufted with for the fafety of the whole 
realm, he may ereét fuch beacon, Fc. as well in the foil 
of a fubject as in that of the crown ; and that he may do 
this without the fubje@s confent. 4 Inkt. 148. 12 Co. 13. 
Carter 90.. 2 Keb. 114. 3 Inft. 204. 

Alfo itis clear, that the fubject hath not any power to 
erect any fuch beacon, &c. without the King’s licence 
and authority for that purpofe. See the authorities /jupra 
and Carter go. 

But by the 8 Eliz. it is enacted, ‘‘ That the matfter, 
wardens. and afliftants of the Trinity houfe of Deptford 
Strand, may erect fuch beacons, marks and figns for the 
fea, as to them fhall feem meet ; whereby dangers may 
be avoided, and the fhips better come to their ports ; 
and all beacons, marks and figns fo ereéted, fhall be 
maintained at the charges of the mafter, wardens and af- 
fiftants.”” 

By the Common law the King hath an undoubted 
rights to wrecks ; and his prerogative herein is founded on 
the dominion he has over the feas ; and being fovereign 
thereof and proteétor of fhips and mariners, he is intitled 
to the derelict goods of the merchant ; which is the more 
reafonable, as it is a means of preventing the barbarous 
cuftom of deftroying perfons who in fhipwrecks approach 
the fhore, by removing the temptations to inhumanity. 
Gro. Fur. Belli 117, 132, 141. 2 Infi. 167. Molloy 
237. Moor 224. 

The King hath a prerogative in, and is intitled to, all 
royal mines of gold and filver, and treafures of old and 
filver hid in the earth; and is intrufted with the coinage 
and making money current ; and he alone can bring the 
treafure of any conquered country into ufe, by coining 
them into is money ; and this prerogative is lodged in 
the King as he adminifters juftice to all: therefore the re- 
gulation of that which is the common flandard and mea/fure 
of commerce is committed to his care. Dav. 19. 2 
Roll, Abr. 166. 5 C.114. 1 Co. 146. 

Alfo this prerogative is givén to the King as a neceflary 
confequence of the power of war and peace ; for there 
can be no war without the expence and confumption of 
treafure. Plow. 315. ; 

Befides, if any other perfons had power of mines of gold 
and filver, they might by thefe immenfe treafures grow 








have a writ of reftitution awarded by the judge of affife, 
4 New Abr. 164. id: rotit Ta 

3. Of the King’s prerogative over the ferfons of his fab- 
jeas, in restraining them from going abroad, and commanding 
them to return home. sent ? 


All perfons born in any part of the King’s dominions 
and within his proteétion are his fubjects, and alfo thofe + 


: 


tion to any foreign prince. 7 Co. 1, Sc. Calwin’s cale. 
Molly 370. Co, Lit. 129... Dyer 300. See Aliens, 2o 
All the fubjeéts.of a foreign prince coming intoiEng- 
land, and living under the protection of our King, may, ` 
in refpect of that decal ligeance which they owe him, 
be guilty of high treafon, and indicted that they contra 
dominum regem (the words naturalem dominum Juum bang 
omitted) did compafls & é contra, ligeantie fue debitum; 
and itis faid, that even an ambaflador committing trea- 
fon againft the King’s life, may be condemned! and 
executed here, and that for other treafons he fhall be 
fent home. 3 Tafi- 4, 5- Dyer 145. Salk. 630. 1 Hawk. 
PACs SE dial si ie E E S ; Baie 
But aliens who in an hoftile manner invade the king- 
dom, whether their King were at war or peace with 
ours, and whether they. come by themfelves, or in com- — 
pany with Lng/if traitors, cannot be punifhed as traitors, 
but fhall be dealt with by. martial law. 1 Hawk. Pe 
ta 35. g jj ' KRED 
If the King makes a new conqueft of any country, 
the perfons zbere born are his fubjects ; for by faving the 
lives of the people conquered he gains a right and pro- 
perty in fech people, and may impofe on them what 
law he pleafes. Dyer 224. Vaugh. 281. Seats 
But until fuch fuch laws given éy the conquering 
prince, the laws of the conquered country hold place; 
(unlefs where thefe are contrary to our religion, or 
enact any thing that is malumin fe, or are-filent;) for 
in all fuch cafes the laws of the conquering country 
prevail. 2 P. Will. 75, 76. > REIR ETA 
If there be a new and uninhabited country found 
out by Englifh fubjetts, as the law is the birth-right of © 
every fubject, fo wherever they go they carry their laws 
with them, therefore fuch new found country is to be 
governed by the laws of. England; tho’ after fuch 
country is inhabited by the Englifs, ats of parliament — 
made in England without naming the foreign plan- 
tations, will not bind them. 2 P. Will. 75. 2 Salk. 
Art. ee ily 
By the Common law every fubje&t may go out of the 
kingdom for merchandize or travel, or other caufe, as 









































too formidable, and wreft that authority from the King 
which was depofited in his hands only. Plow. 316. 

All dereli& goods, and in which no man hath a property, 
belong to the King as well as derelict lands ; {o of ex- 
traparochial tithes, tho’ things of an ecclefiaftical nature. 
Bro. tit. Prerog. pl. 12. 2 Vent. 267, 8. 5 Co. 18. 
2 Infi. 646. 

So if a perfon dies inteftate, and without kindred, his 
goods belong to the King ; and herein the ufual courfe 
is faid to be for a perfon to procure the King’s letters pa- 
tents, and then the ordinary admits the patentee to ad- 
miniftration, 1 Salk. 37. 

As to goods waived, thefe belong to the King, and are 
in him without any office ; becaufe the property is in nobody, 
therefore by publick agreement is put out of the finder, 
in whom it was by the ftate of nature, and is vefted in 
the King, ix recompence for his trouble in the execution of 
juice. 5 Co. 109. 

But at the Common law, the owner purfuing the felon, 
and the felon waiving the goods, the owner may retake 
them ; alfo upon an appeal of felony, the owner is in- 
titled te a writ of reftitution ; and as a farther encou- 
xagement for the profecution of felons, by the 21 H, 8. 
£. Il, it is provided, that if the party comes in as evi- 
dence on the indictment, and attaint the felon, he hall 


| appears from the ftatute 5 R. 2. cap. 2. 


he pleafes, without any licence for that purpofe ; this 
made to re- 
{trains perfons pafling out of the realm, but except 
lords, great men and notable merchants; as alfo by 
the ftatute 26. H. 8. cap. 10. which gave power to the 
King during his life to refrain perfons from trading 
certain countries; which a&s had been vain and idle, i 
if the King by his prerogative might have done it, F. 
N. B. 85. Dyer 165, 296. 2 Rol. Rep. 125 3 Mod., 
131. Stl. 442. j E ERS 
But notwithftanding this general liberty allowed by 
the Common law, it appears plainly that the King ee 
prerogative, and without any help of an act of parlia- 
ment, may prohibit his fubjeéts from going out of the 
realm ; but this muft be by fome expre/s prohibition 5 
as by laying on embargoes, which can be only done in 
time of danger, or by writ of Ne exeat Regno, which,’ 
from the words Quamplarima nobis © corone nofire pre- 
judicialia ibidem profequi intendis, appears to be a /tate 
writ, but is never granted univerfally, but to reftrain a 
particular perfon, on oath made that he intends to go — 
out of the realm ; ‘indeed Fitzherbert fays, that the King 
may reftrain his fubjects by proclamation; and afligns asa 
reafon for it, that rhe King may not know where to find — 
his fubje®, fo as to dire? a'writ to him. 12 C0. 33. 14 
Co. gz. Fitz. N. B. 89. 2 Inf, 54. 7 a a 
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~ Sir Robert had been 


As the King may reftrain any of his fubjects from going 
abroad, in like manner he may command them to return 
home; aad difobeying a privy feal for this purpo/e is the 
higheft contempt. ft, It is a difobedience to the com- 
mand of the King him/e/f direéted to the party. 2dly; 
The command is, that he fhall return upon his faith and 
allegiance, which is the ftrongeft compulfion that can be 
ufed. 3dly, The thing required by the King is the prin- 
cipal duty of a fubject, wiz. to be at the fervice of his 
King and country. Dyer 128.6. Lane 44. Moor 109. 
3 Inf. 179. ; a 

The punifhment for this offence is, yeizing the party’s 
¢fate till he return; and of this there are many initances 
inour books. And when he does return he fhall be fined. 
1 Hawk. P.C. 59, 60. 

William de Brittain in the 19 of Ed. 2. refufing to re+ 
turn on the King’s writ, his goods and chattels, lands 
and tenements, were feifed into the King’s hands; fo 
in the cafe of Edward of Wood/fock, Earl of Kent in the 
fame reign, Dyer 128. b. 

So in the cafe of one Bartue, who married the Dutchefs 
of Suffolk, they obtained a licence from Q, Mary to go 
out of the realm, under pretence of. recovering debts as 
executors to the Duke; when in reality it was on account 
of the religion eftablifhed by Queen Mary, and living 
with other fugitives under the protection of the Palfgrave 
of the Rine in Germany, who was an eminent Ca/vinift, 
were fent to by privy feal; but the meffenger, in en- 
deavouring to ferve them with his letters, being ob- 
ftruéted and abufed by their attendants, a certificate was 
made of this, and their lands and tenements feized. 
Dyer 176. Jerk. Cent. 220. 

So in the cafe of Sir Francis Englefield, who departed 
the kingdom on « licence obtainéd for three years; but 
not returning at the expiration of the three years, a privy 
feal was fent to him by Queen Elizabeth, which he not 
obeying, and this matter certified into Chancery by the 
Queen, under her fign manual, in the fifth year of her 
reign, by virtue of a commiffion under the Great feal, his 
lands and tenements were feifed. x Leon. 9. Moor 109. 
1 And. 95. S.C. See alfo 7 Co. 18. Poph. 18. 4 
Leon, 135- 

_ So in the cafe of Sir Robert Dudley, who intending to 
travel, obtained a licence from James the Firft to go to 
Venice; but before his departure he by indenture inrolled 
for valuable confideration, as was expreffed in the deed 
(but none paid) conveyed the manor of Killingworth with 
other lands to the Earl of Nottingham and others in fee, 
with a frovifo, that on tender of an angel of gold all 
fhould be void ; and with a covenant on the part of the 
bargainees that they fhould make all fuch eltates as the 
faid Sir Robert fhould appoint; the bargainees were not 
parties to the deed, nor had they notice of it ’till fome- 
time after; but afterwards they made a leafe to Sir Robert 
Lee, to the intent that Lady Dudley fhould take the pro- 
fits of part of the premiffes for ten years, if their eftate 
continued fo long unrevoked. The King hearing that 
al of fome bad practices beyond 
fea, in the fifth year of his reign fent his Privy feal to him, 
which he not obeying, the great queftion in this cafe was, 
` Whether thofe lands thus conveyed were forfeited ; and ad- 
judged that they were, the conveyance being fraudulent 
as tothe King, Lane 42, &e. 

In thefe cafes it hath been held, that the King hath 
Only an intere/t in the offender’s lands, till be return; and 
that his reftoring them is not a matter of grace but of 
right. Lane 48. 


4. Of the King’s prerogative in relation to Civil and Ec- 
tlftapical jurifdiction ; in creating officers, and making war 
and peace. 


All jurifdigtion exercifed in thefé kingdoms that are 
in obedience to our King, is derived from the crown; 
and the laws, whether of a temporal, écclefiaftical or 
inilitary nature, are called his laws ; and it is his prero- 

tive to take care of the due execution of them. Hence 
all judges derive their authority from the crown, by fome 
commiffion warranted by law; and muft exercife it in 
à lawful manner, and without any the /eaf deviation from 


UA 


the khown and ftated forms. 
a. 144. 

So altho’ the King is the fountain of juftice; and in- 
trafted with the whole executive power of the law; yet he 
hath no power to alter the laws which have been efta- 
blithed; and are the birthright of every fubje&t; for dy 
thofe very laws he is to govern; arid as they prefcribe the 
extent and bounds of his prerogative, in like manner they 
declare and afcertain the rights and liberties of the peo- 
ple, therefore admit of no innovation or change but by 
act of parliament. 4 Inf. 164. 2 Inf. §4, 478. 2 
Hal. Hif. P. C. 131,282. Vaugh. 418. 2 Salk. 510. 

From the inherent right infeparable from the King to 
diftribute juitice among his fubjeéts, it hath been held; 
that an appeal from the J/le of Man lies to the King in 
council, without any refervation in the grant of the J/fe 
of Man of any fuch right; and tho’ thete had been ex- 
clufive words, yet the grant muft have been conftrued to 
be void on the King’s being deceived, rather than the fub- 
ject fhould be deprived of a right infeparable to him as 
a fubje&t, of applying to the crown for jultice: t 
P. Will. 329. 

The fupremacy of the crown of England in matters 
ecclefiaftical, is a moft unqueftionable right; which may 
be proved by records of undoubted authority; and tho” 
the pope made great incroachments on this right, yet 
thefe were always complained of as illegal ; and thofe in- 
croachments are now taken off by the 25 Hen. 8. cap. 195 
20, 21. and 26 Hen. 8. cap. 1. 

So that the King doth not recognize any foreign autho- 
rity in this kingdom, neither do the laws of the emperor 
or pope of Rome, as fuch, bind in the kingdom of Eng- 
land ; but all the ftrength that either the papal or impe- 
rial laws have obtained in this kingdom, is only becaufe 
they are and have been admitted in this kingdom, either 
by confent of parliament, or immemorial ufage and ac- 
ceptation in fome particular courts and matters, and not 
otherwife. 1 Hal. Hif. P. C. 16. 

The King therefore is {aid to have two jurifdictions, oné 
temporal, the other ecclefiaftical; the latter of ‘which is 
derived from the Common law, tho’ the form of the pro- 
ceedings, and the coercive power exercifed in the ecclefiaf= 
tical courts, is after the form of the Canon and Civil law, 
and this being an indulgence, the judges give credit to 
their proceedings in matters in which they have a jurifdic- 
tion, and believe them confonant to the law of holy 
church, altho’ againft the reafon of the Common law; 
and if there be a gravamen it muft be redreffed by appeal. 
1 Show. Rep. 218. 1 Roll. Abr. 530. 4 Co. 29. 7 Cos 
42. 5 Co. 7. 2 Vent. 43. 

The King, as the fountain of juftice, hath an undoubt- 
ed prerogative in creating officers, and all officers are 
faid to derive their authority mediately or immediately 
from him; thofe who derive their authority from him 
are called the officers of the crown, and are created by 
letters patents ; fuch as the great officers of ftate, judges, 
&c. and there needs no ftronger evidence of aright in the 
crown herein, than that the King hath created all fuch 
officers time immemorial. Dyer 176. 2 Roll. Abr. 152. 
4 Co. 32. 2 Infi. 425,540. 12 Co. 116. 1 Roll. Rep 
206. Show. Par. Ca. 11i. 1 Lev. 219. 

But tho’ all fuch officers derive their authority from the 
crown, and from whence the King is termed the univerfal 
officer and difpofer of juftice, yet it hath been held, that 
he hath not the office in him to execaté it himfelf, but is 
only to grant or nominate; nor can the King grant any 
new powers to fuch officets, but they muft execute their 
offices accotding to the tules preferibed by law. Co. Lit. 
3, 114. 2 Vent. 270. 4dnf. 125. 6 Co. t1, 12. 

Neither can the King create any new office inconfiftent 
with our conftitution or prejudicial to the fubje&. 2 Inf 
540. 2 Sid. 141. Moor 808. 4 Inf. 200. 

And on this foundation an office created by letters pa- 
tents for the fole making of all bills, informations and 
letters miffive in the council of Yoré4, was unreafonable and 
void. 1 Jon. 231. 

The power of making war or peace is inter jura fummi 
imperii, and in England is lodged fingly in the King ; tho’ 
it ever fucceeds beft when done by parliamentary advice, 
1 Hal. Hif. P.C. 159. 7 Ca 25. à 
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time be releafed; and he that does otherwife fhall be 
grievoufly punifhed.”” sed ae 
This is an of grace, and on this aét there lies a writ 
directed to the theriff, commanding him to receive furety = 
according to this act; which if he refufes, an attachment 
lies againit him, or the party offering furety according 
to this act, if it be refufed, may have an action againit 
the herif, ce. 2Inf. 565. a 
Stat, 25 Ed. 3. feat. 5. cap. 19 enables a common per. 
fon to fue a debtor of his (who is likewife a debtor to the 
King) to judgment, but he cannot proceed to execution, __ 
unle/s the plaintiff gives fecurity to pay the King’s debt fir, 
and then he may take execution for his own and the King’s 
debt too, t 
For otherwife, if without giving fuch fecurity, the — 
party takes forth execution upon his judgment, and levies 
the money, the fame money may be feized upon to fatisfy 
the King’s debt. f i i 
Stat. 33H. 8. ¢. 39. f 2. enacts, ‘t That all obliga- 
tions and fpecialties concerning the King and his heirs, | 
or made to his or their ufe, thall be made tohis Highnefs 
and to his heirs, Kings, in his or their name or names, 
by thefe words, domino. regi, and to no other perfon to 
his ufe, and to be paid to his Highnefs, by thefe words, 
Jolvend’ eidem domino regi kered’ vel executoribus Juis, with 
other words ufed in common obligations, which obliga- 
tions and fpecialties fhall be in the nature of a ftatute 
ttaple,”” pate’. 

. None other is to be charged, but fuch as were liable to 
the bond when it wasmade. Sav. 10. © pe 
-. An obligation for performance of covenants is within 
this a&t, after the covenants are broken. 7 Rep. 20s, 
6... Hard. 368, 442... ikea, ee ¢ 

By fe. 3. of the fad at 33 Men, 8. c 39. All fuch, 
obligations, the debt not being paid, fhall come, remain, 
and be to the heirs or executors of the King’as he fhall 
appoint ; and if any perfon take any obligation to the ufe. 
of the King or his heirs, otherwife than as aforefaid, he, 
hall faffer fuch imprifonment as fhall be adjudged by the 
King or his honourable council. aia Be fe 

„ Se. 6. Colts and damages are given to the King. , 

Sec. 7. Direéts debts to be fued for in proper courts, 

Seé. 13.. And every of the courts are ioppgei ht to fet 
fuch fines, 7c. ‘on perfons for their defaults, &. as to. 
the courts feem expedient, And all trials fhall be by 
due examination of witneffes, writings, proofs or fuch, 
other way as by the courts fhal! be thought expedient. < 

Seé, 25. And in all actions in any of the courts for any 
debt due to the King by reafon of any attainder, outlawry, 
forfeiture, gift of the party, or by any other collateral ways, 
or means, it fhall be fufficient in law to fhew and alledge ge- 
nerally, that the party to whom the faid debtdid belong, fuch, 
ayear and day did give the fame to the King, or was at- — 
tainted, outlawed, &%c. whereby the faid debt did accrue 
to the King ; and the fame thall be of the fame effect, as 
if the whole matter had been declared at large according — 
to the order of the Common law. ai aa 

Sef, 26. If any fuit be commenced, or any procefs — 
awarded for the King, for the recovery of any debt, then 
the fame fuit and procefs Mall be preferred, before an 
perfon.. And that the Lord, his heirs and fucceffors, hall 
have firt execution againft any defendant for his debt, 
before any perfon; fo always that the King’s fuit be com- 
menced, or. procefs awarded for the debt, at the fuit of 
the,King, his heirs or fucceffors, before judgment given 
for the other perfon. | heed 

~ This ftatute abridges the prerogative, and controuls the © 
Common law ; and here is a negative implied, tho’ the 
ftatute founds in the affirmative ; for it enaéts a new thing, — 
and the ita guod makes a condition precedent and a limi- 
tation: And the words are introduétive. Hard. 27e 

Strange Arg. faid That on this a@ he took it, the fuit 
mutt be faid to be zhen taken or commenced when the firk 
ftep is made towards the proceeding to execution, and the 
firt ftep to be taken is to procure a fiat of a baron, and 
then it is in fa& that the procefs is awarded. G. Eq. R, 35 
222. ee |. 
„Sed. 27. All manors, lands, tenements, poffeffions and 
hereditaments, which be, or that hereafter fhall be in” 
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A general war is of two kinds, 1. Bellum folenniter de- 
PORTATU, 2. Bellum non Solenniter denunciatum, The 
firt is, When war is folemnly declared or proclaimed by 
our King againft another prince or ftatey which is the mott 
formal folemnity of a war now in.ufe. .zdly, When a 
nation flips fuddenly into a war without any folemnity, 
which happens by granting letters of marque, by a foreign 
princé invading our coafts, or fetting on the King’s navy 
at fea ; and hereupon areal, tho’ not a folemn war may and 
hath formerly arifen ; therefore to prove a nation to beat 
enmity with £xgland, or to prove a perfon. to be an alien 
enemy, there is no neceflity of fhewing any war pro- 
claimed; but it may be averred, and fo put upon the trial 
of the country, whether there was a war or not. 1 Hal. 
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5. Of the King’s prerogative in relation to his debts. 

By 9 H. 3. c. 8. ** The King nor his bailiffs fhall levy 
any debts upon lands or rents fo. long as the debtor hath 
goods and chattels to fatisfy, neither fhall the pledges be 
diftrained {o long as the, principal is:fufficient; but if he 
fail, then fhall the pledges anfwer the debt; howbeit they 
fhall have the debtor’s lands and rents until they be fatil- 
fied, unlefs he can acquit himfelf againft the pledges,” 

Goods and chattels] By order of the Common law, the 
King for his debt had execution of the body, lands and 
goods of his debtor; this is an a& of grace, and reltrains 
the power the King had before. 2 Jn/, 19. 

Pledges be diftrained| ‘This a& does not extend, nor was 
ever taken to extend to fureties ina bond or recognizance, 
if they may be fo called, being bound themfelves equally 
with the principal, as fureties to perform coyenants and 
agreements, are in like manner; but to pledges and ma- 
nucaptors only, who by exprefs words are-not refponfible, 
unlefs their principals become infolvent, and {0 are con- 
ditional debtors only. And fo the act has always been 
conftraed, andthe words themfelves imply as much. 
Hard. 378. 

By Srat. 9 Hen, 3. c. 18. “ The King’s debtor dying, 
‘¢ the King fhall be ferved before the executor.” 

By this ftatute, the King by. his prerogative hall be 
preferred in fatisfaction of his debt by the. executors be- 
fore any other. And if the executors, have fufficient to 
pay the King’s debt, the heir nor any purchafer of his 
lands thall not be charged. 2 Inf. 32. 

Stat. Wefim, V.. 3 Ed, 1..¢. 19, enacts, «That the fhe- 
riff having received the King’s debt, upon his next account 
fhall difcharge the debtor.thereof, in pain to:forfeit three 
times fo much to the debtor, and to make fine at the 
King’s will. And she fheriff and his: heirs fall anfwer 
all monies that they whom ,he employed receive ; and if 
any other that is anfwerable to the Exchequer by his own 
hands do fo, he fhall render thrice fo much. to. the plain- 
tiff, and make fine as before... Andon payment of the 
King’s debt, the fheriff fhall give a talley tothe debtor, 
and the procefs for levying the fame fhall be fhewed him 
on demand without fee, on pain to, be grievoufly pu- 
nithed.” ts Hats 50 nk 

Lhe King’s debt] Under this word .dedt all.things due 
to the King are comprehended, .and-_not only debt in the 
proper fenfe, ‘but. duties on things due, as rents, fines, 
iffues, amercements and other duties to,the King received 
or levied by the fherif ; fordebt in its large fente fignifies 
whatever a. man doth owe; and debere dicitur quia deeft 
habete ; debitori) enim deeft quod habet; cum fit creditoris, 
maxime in cafu domini regis. 2 Inft. 198., 

o Dhe. foeriff and his heirs foall anjwer],, This is is. to be 
underftood, quoad reftitutionem, but not quoad panam ; that 
is for the civil but not. for- the criminal part; for it is 
a maxim in law, pend ex deliGo defunai hares. teneri non 
debet; and again in reffitutionem non in pænam bares fuc- 
cedit. 2 Inft. 198: 3 peep 

Stat. 28 Ed. 1. cap. 12. enaéts, “ That beafts of the 
plough fhall-not be diftrained for the King’s debts. /o lang 
tas: others may be found, on fuch pain. as is elfewhere or- 
dained by flatute (viz. by the ftatute de diffridticne ftac- 
vari, 51H, 3:) - And the. great diftrefles. fhall not b 
‘eaken for his debts, nor driven too far ; and if the debtor 
„can find convenient furéty, the diftrefs thall in the mean 
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the hands, poffeffion, occupation, or feifin of any per- 
fon, to whom the manors, éc. have heretofore or here- 
after thall defcend, revert or remain. in fee-fimple or in 
fee-tail, general or {pecial, by, from or after the death 
of. any anceftor as heir, or by gift of his anceftors whofe 
‘heir he is, which anceftor was, is or fhall be indebted to 
the King or to any perfon to his ufe, by judgment, re- 
“cognizance, obligation or other fpecialty, the debt where- 
of is or fhall not be paid; then in every fuch cafe the 
fame manors, &c. fhall be chargeable for payment of 

the debt. 
„All manors) A. feifed of the manor of F. in confidera- 
tion of a marriage to be had between B. his fon and M. 
. daughter of J.-S. covenanted to levy a fine to the ufe of 
himfelf and wife for their lives, remainder to the ufe 
of B. and M. and the heirs of their bodies with remain- 
ders over ; afterwards 4. acknowledged a recognizance to 
the Queen and died. His wife died; the manor is ex- 
tended for the Queen’s debt, by force of the ftatute. It 
was argued by Coke, that the manor is, not chargeable 
by the flatute; but it was made for the King’s be- 
nefit in two points. 1. To make lands intailed liable 
for the King’s debts, me they were not fo before, 
-_againfttheiffue. 2. Tomake bonds.taken by the officers 
= of the King to the ufe of the King, as effectual .as fta- 
tutes; that the words (was or fhall be indebted) fhall not 
be intended after the gift made; that (hall be) is to be 
. intended of future debts after the ftatute, whereas at. the 
time of the fettlement 4. was not receiver or other ofii- 
cer to the Queen ; the wordsare (by gift after the. debt 
k acknowledged to the Queen); that this cafe is not. with- 
in the flatate; for the words are (of the gift of his 
= anceftor) but here B. has not the manor of the gift 
ii of A, but rather by the ftatute of ufes, and fo he is in 


the poff, and not in the per, by his anceftor; for the fine |. 


was levied to divers perfons, to the ufes aforefaid, nor 
was the gift a meer gratuity, but in confideration. that 
he fhould marry the daughter of J. S. and the debt ac- 
crued not till afier the gift. .He-admitted that had there 
been any fraud in the cafe, or any purpofe in 4. when 
he made the conveyance, to become the King’s debtor 
or officer, it would be within the ftatute, and the gift 
had been a meer gratuity, (jc. and afterwards (as Coke 
reported) B. and his lands were difcharged. 2 Le. go, 


oy fons Shall be indebted] This is intended an immediate debt, 
= and not fuch debts as are due to the fubjeét and accrue to 
= the King by any collateral means ; for which this. ftatute 
re thas aclaufé for the writ and general manner and form of 
oi pleading i in fuch cafes, of the part of the King for the 
_ recovery of them, that the party fuch a year and day, &e. 
(which fee at /- 25. above.) So that the feveral manners 
a of penning thefe two branches manifeft the intention of 
the makers of the a& to prefer immediate debts dué to the 
ts - King by judgment, &c. before debts of the fubject 
which accrue to the King by alignment, attainder, out- 
lawy, & c. and the reafon was, becaufe debts due imme- 
diately, to the King by judgment, recognizance, obliga- 
tion, or other fpecialty, are in their nature more high, 
and may be better known, and upon fearch found, than 
debts due to fubjects. 7 Rep. 2. a. Fenk. 226. pl. 99. 
S.P. But for fuch debts the King is left at Common law. 
If the King’s debtor, officer or accountant has leafes for 
“ee or goods ; thefe leafes and goods are not liable if the 
lebtor fold them żona fide : Butit he fold them by cowiz it 
isc otherwife. If land be purchafed with the King’s money, 
= itis liable to fatisfy the King. 
The debt ought to be immediately to the King himfelf, 
op if it be to-any other than to the King, it ought.to be 
: originally to the ufe of the Kingi 7 Rep. 22era 5 - 
wi ‘tenant. in tail becomes indebted to the King, unlefs 
‘it be by judgment, recognizance, obligation or other {pe- 
cialty, 2 and dies, the lands in the feilin of the ifúe in tail 
by force of this aét fhall not be extended by this.aét. for 
fuch debt; for the ftatute extends only to the faid four 
; ing, all other debts remain at Common law. 7 





























The ine i in tail (the land being in his hands) is-alfo 
le in ejther of the faid four cafes, but not the bona fide 
ienee of the ifue; for the words of the ftatute do not 
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extend to this alienee ; the Common law did not help the 
King in thefe cafes; the tatute helps the King in’ the 
cafe againit the iffue in tail. Fenk. 226. pl. gg. S: P. 
Ibid. 285. pig. > 

The iffue in tail ihall not be charged by th's Ratute for 
the penalty on a conviétion of recufancy of the tenant in 
tail by proclamation, by the ftatute 28 Eliz. but other- 
wife it had been if he had been convicted by the 23 Eliz. 
1 Roll. Rep. 94. 

In every Juch cafe] By the -exprefs purview of this act, 
the land {hall be olely extended as long as it is in the pot.’ 
feffion or feifin of the heir in tail ; for: this a& fays, That 
in every fuch cafe the land fall be charged. And as the 
land againit the iffue in tail was not extendable ‘before this 
act, the King has benefit to extend: it in the pofleffion of 
the heir'in tail, which he could not do before ; but the 
King cannot extend the lands of the alienee; for the ftatute 
does not.extend: to this, and the makers of the act have 
reafon; to favour the purchafers, farmers, &c. ‘of the heir 
in tail, more than the heir-himfelf; for they are frrangers 
to the debtsof tenant in tail, and they cone to the 
land on. good confideration. ` 7 Rep. 21. b. 

The fame manors] If the goods and chattels of the King’s 
debtors: be {ufficient, and fo can be made appear to the 
fheriff, whereupon he may levy the King’s debt, then the 
fheriff ought not to extend the lands of the debtor or his: 
heir, or of any purchafer or tenant. 2 Inf. 19. 

Sed. 28.''The King thall not be excluded to demand 
his.debts againit-any of his fubje&ts, as berr to any perfon 
indebted to his Highnefs or to his ufe, albeit this word 
heir be not.comprized in {ueh recognizance or fpecialty, 
or that fuch perfons fhall fay, that they have not any he- 
reditaments to them defcended, but only fuch ‘as be in- 
tailed or:given to them by ‘the anceitors. ' 

By this claufe the intent of thé makers of the a& ap=' 
pears, «that the beir in tail thall be only charged with the 
debt of the King ; but lands in fee-fimple were extendable 
at the Common law in whatever hands they came} there- 
foreas to them this ftatute was only declarativum antiqui 
But as to the eftates in tail, it was zutrodu@ivum 
novi juris againit the iffue in tail. 7 Ret. 21. b, 

One P. was indebted to the Queen, and one YW. was 
bound ‘to P.. in roo/. in which obligation W. did not 
mention Ais heirs; P. affigned the obligation in which W. 
was bound to him, to the Queen, and on this procefs was 
made again{t the heir of W. And it was held by the 
court, that as W. did not oblige himfelf and Ais heirs, that 
the heir by the death of the father was difcharged: And if 
the aflignment had been made ‘in the life-time of the fa- 
ther, and then the father had died, the heir fhould be 
difcharged, but the fon may be charged as executor or 
adminittrator, Ec. -' Sav. 2. 

Se. 29. Provided, That the King mayat his inner 
demand his debts of any executors or adminiftrators'of any 
perfon indebted, if the executors; ĉc. have affets.” 

J. S. was obliged to Sir Richard Cavendifh, Treafarer 
of the Chamber to Henry VIII. in 100/. who was. in- 
debted to the King, on which procefs was made againft 
thofe who were tertenants of F. S. tempore’ confectionis 


Seripti pred made to the faid Sir Richard. Per Manwood 


Ch. B. The tertenants are ‘not chargeable in’ this*cafe, 
buf the heirs and executors. “Per Shute fecond Baron, If 
an obligation be made‘to the King; it fal be’ of the 
Jame nature as a ftatute fraple to all intents, by this-ftatute ; 

but obligations made to other perfons to the ufe*df the 
King; hall be executory again? ‘the obliger, ‘his heirs; exe 
cutors or adminiltrators, and ‘not ‘againft othér perfons, 


| but if 7 N. be bound to. S.'and F. 8.’ afigns ‘this to 


Sir Richard Cavendifh, and he ever to the Kine,“ no’ pro- 
cefs fhall be made thereon. which the court arid all the’ 
clerks agreed. And it was ‘held, that if obligor, - after 
the obligation made; volantarily makes feoffment of lands; 
fach feoffees fhall be charged ; 3. Otherwife it is of purchafers 
before the obligation made in cafe of the King. Saor iz. 

Sed, 30.1 If the hereditaments be evicted out of the pot- 
feffion of duch perfons by juft: titie without fraud, whofe 
hereditaments {hall be chargeable as is abovefaid; then 
fuch hereditaments fhall be acquitted of the debts. 

B. was indebted to the Queen, for the payment of 
which debt certain lands; of B. at the time of the debt, 


my were 
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Were purchafed by one W. againit whom and one C. and 
D. the faid B. exhibited his bill in the Exchequer- 
chamber, praying, that the equity of the cafe might there 
be examined. Before any anfwer made W. payed the 
debt, and then demanded judgment if the court would 
hold further plea, as the caufe of privilege was determined, 
which is the debt due to the Queen. And it was held, 
that on this reafon the court ought to difmifs the caufe, 
and fo it was done. Sav. 15. 

Se. 31. If any perfon of whom any fuch debt hall be 
demanded, thew fufficient matter, in law, reafon, or good 
con{cience, why fuch perfons ought not be charged with 
the fame, and it be fufficiently proved, the courts have 
power to allow the proof, and acquit all perfons fo im- 
pleaded. 

Sufficient matter in law] This provifo does not give be- 
nefit only to him who has matter in good confcience, but 
alfo to him who has good and fufficient caufe, and matter 
in law, reafon (and then comes) good confcience ; and 
without queftion the firt words, wiz. caufe and matter in 
law, fhall extend to all the debts of the King, and procefs 
thereupon, as well at Common law as on this act. And 
the conclufion of the branch does not make againtt it. 
For the fenfe thereof was, that he fhould plead matter in 
Jaw or good confcience, and that nothing contained in the 
act fhould be an impediment thereto. 7 Rep. 19. b. 

Scire facias iflued againk Sir W. H. as heir, to M. H. 
his father, on a recognizance acknowledged to Edward 
VI. by the faid M. H. the fheriff returned /cire feci, and 
on his default judgment was given. And becaufe in truth 
he never was fummoned, and had good matter, if he had 
had notice thereof, to plead in difcharge of the recogni- 
zance acknowledged, all which he fhewed in certain in a 
bill in the Exchequer ; upon which, on conference 
had by Manwood and the other Barons, with the two Ch. 
J. he was difcbarged of the recognizance. 7 Rep. 20. a. 
As 3 Rep. Trin. 37 Eliz. Sir William Herbert’s cafe. 

In law, reafon or good confcience] A. obtained of the 
King a privy feal, whereby the forfeiture of certain re- 
cognizances for appearing at the feffions, amounting in 
the whole to 800/. was granted her, And it was made a 
a queftion, Whether the court might compound thofe for- 
feitures by virtue of their priviy feal which was granted 
before the privy feal and grantto 4.? And it was doubted 
whether the privy feal did not take away and revoke the 
power given to the court in this particular? But it was 
held clearly, that the court might upon good matter ża 
equity difcharge thefe debts by virtue of this ftatute. And 
the cafe in queftion feemed a hard cafe to the court, be- 
caufe the party himfelf was the caufe why there was no 
appearance, by beating the party fo heinoufly the very 
day before they ought to have appeared, that they were 
difabled thereby to appear. Hard. 334, 

W. put 1o0/. out at intereft to defendant, and took 
bond in the name of one 7. who became felo de fe, and 
the plaintiff was relieved againft the King on this truft, in 
equity upon this ftatute. Sed guere, Whether this ftatute 
extends to any equity againf the King, otherwife than in 
cafe of pleas by way of difcharge? But it was likewife 
decreed in this caufe that the plaintiff fhould be faved 
harmlefs from all others. Hard. 176. 

And the matter fo foewed be fufficiently proved] Scire fa- 
cias iffued againt T., the father and 7. the fon, to thew 
caufe wherefore they did not pay the King 1000/. for the 
mean profits of certain lands holden by them from his 
Majefty, for which land judgment was given for him in 
the Exchequer. and the mefne rates were found by inqui- 
fition, which returned that the faid mefne profits came to 
1000 /, upon which iquifition this tire facias iffued ; 
whereupon the fheriff returned that 7. the father was dead ; 
and 7. the fon appeared, and pleaded that he took the 
profits but as a fervant to bis father, and by his command, 
and rendered an account to his father for the profits, and alfo 
the judgment for the lands was given againit his father 
and him for default of fufficient pleading, and not for the 
truth of the faét; and he fhewed this ftatute, which he 
pretended aided him for his equity : Whereupon the King 
demurred. Tanfield Ch. B. faid, that the matter in 
equity ought to be fufficiently proved, and here is nothing 
but the allegation of the party, and the demurrer for the 
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King; and if the demurrer be in law an admittance of 
the allegation, and fo a fufficient proof within the ftatute, 
is to be advifed on; and for that point the cafe is but 
this: A feire facias iffues to have execution of a recogni- 
zance, which within this aét ought by pretence and al- 
legation of the defendant to be difcharged for matter im 
equity, and the defendant pleads his matter in equity, 
and the King fuppofing this not to be equity within this 
ftatute, demurs in law, whether that demurrer be an in- 
fufficient proof of the allegation within the ftatute or not? 
Adjornatur. Lane 51. 

Se#. 33. This act fhall not take away any liberties be- 
longing to the dutchy and county palatine of Lancaffer. 

Seé. 34. Procefs and executions for debts in the court 
of Exchequer fhall be made in the Exchequer by fuch of- 
ficer as hath been ufed, as by this aĉ is limited. 

13 Eliz. cap. 4. fed. 1. enacts, That all the lands, 
Ec. which any accomptant of the Queen, her heirs and 
fucceffors, hath while he remains accountable, fhall for 
the payment of the debts of the Queen, her heirs and 
fucceflors, be liable, and put in execution in like man- 


ner, as if fuch accomptant had ftood bound by writ obli- 


gatory (having the effect of the ftatute-ftaple) to her Ma- 
jefty, her heirs and fucceffors, for payment of the fame. 

The Queen by her letters patents, granted catalla ut- 
legatorum & felonum de fe, within fuch a precinét; onè 
who was indebted to the Queen is felo de Je within the pres 
einét, It was ruled, that notwithftanding the grant by 
the letters patents, the Queen fhall have the goods for fas 
tisfying her debt. 3 Le. 113. Mo. 126, 127. S.C. bes 
tween The Queen and Bifbop of Sarum and Coxhead; and 
there per Manwood Ch. B. the patent does not extend to 
have the goods of felo de fe againft the Queen for her 
debt, becaufe it wanted the words (Jicet tangat mos ;) but 
he agreed, that if the lands of the felon be liable [ /ufi- 
cient to anfwer| all the debt of the Queen, the court may 
in difcretion take all the lands in extent, and leave the 
goods to the patentee. And as to a petition of Coxhead 
praying a difcharge of the lands, &9c. by him purchafed 
of the officer debtor to the Queen, it was anfwered, that 
the land was fubje& to the Queen’s extent for all arrears 
of receipts by his office received before the conveyance 
thereof, tho’ the receipt be after the conveyance, and that- 
by reafon of this ftatute; but as to another office accept- 
ed after the conveyance of the land, the arrears of that 
fhall not charge the land fo conveyed. 

B. L. having purchafed a long term for years in houfes, 
afterwards purchafed the inheritance ; afterwards he be- 
came receiver of North Wales, and having occafion for 
500 J. affigned over the term by way of mortgage to 
J.S. Afterwards on the marriage of E, L. his fon, he 
fettled the houfes in St. Clement’s (inter alia) on himfelf 
for life, remainder to E. L. his fon, and the heirs of his 
body. There was iffue of the marriage a daughter, 
the wife of P. after this B. L. mortgages thefe houfés to 
N. for 1800/. The King extends thefe houfes for the 
debt of B. L. N. gets an afigńmeėnt of the extent, and 
a privy feal for the debt. Refolved, 1f, That by the 
ftatute of Elizabeth the land and the reaf efate 
of B. L. was bound and ftood liable to anfwer the 
King’s debt, altho’ he was not actually a debtor to the 
King, nor any extent againft him in feveral years aftér. 
2dly, That where a term is attendant on the inheritance, 
if the King extends the inheritance, he fhall have a 
right to the term; but if it be a term in grofs, and af- 
figned before any aéual extent, the aflignment will fand 
good, and the term not liable to the King’s debt. 2 Ferm, 
389, 390. ae ; . 

Sed. 2, 3. If this fuper be not paid within fix months 
after the account paft, the Queen, &c. may fell fo much 
of his eftate as will anfwer the debt, and the overplus of 
the fale is to be rendered to the accomptant or his heirs, 
by the officer that receives the purchafé money, without 
further warrant. 

Upon this ftatute many queftions were moved. ft, 
If the debtor died, whether the land might be fold? zdly, 
When the account is determined after his death ? 3dly, 
When the accountant, after becoming debtor, and in ar- 
rear, makes feoffment, or other eftate over, or charge 
or incumbers the land, either to his ifue, or others of his 
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blood, to prevent the Queen’s felling, or on other confi- 
eration, whether fhe may fell the land, the words of the 
a&t being make fale, &c. of fo much of the lands, We. 
of every fuch accountant or debtor io found -in arrear, 


&¢. and that the fale fhall be good and available in law | 


againft the party accountant, and his heirs claiming as 
heirs. 4thly, If the accountant was feifed of land in tail, 


whether this land might be fold to be good againit the | 


ifue; for the oufting of which doubts the ftatute of 27 
Eliz. cap. 3. was made, but this gives remedy only, that 


the land fhall be fold after the death of the debtor, and | 


when the account is made after his death, therefore to re- 
medy the other mifchiefs, the-ftatute 29 Blix. cap. 7. was 


made [But the fame being only a temporary act is expired. ]_ 


Mo, 646, Sc. pl. 895. Anon’, [where part of the lait men- 
tioned a& is fet forth and explained.] 

Sed. 5. 
in others names in truft for their ufe, that being found by 
office or inquifition, thofe lands alfo fhall be liable to fa- 
‘tisfy the debt in fuch manner as before is exprefied. 

Seg. 6. Lands purchafed by accountants fince the be- 


. ginning of the Queen’s reign, either in their own 


names, or in the names of others in truft for their ufe, 
fhall be alfo liable to be fold for the difcharge of their 
debts as aforefaid, rendring the overplus to the accoun- 
tant. 
Se. 9. 
chargeable for fublidies or tenths, as they were before 
making this aét, and not otherwife. 
- Seg. 10. Neither fall this aét extend to charge any 
accountant whofe yearly receipt exceeds not 300/. 
otherwife than as he was lawfully chargeable before this 
act. 
- Seg. 11, 12. Neither fhall this aé&t extend to fuch ac- 
countants, as by order of their offices, and charge, imme- 
diately after their accounts palt, are to lay out money 
again ; fuch as are Treafurers of war, garrifons, navy, 


 provifion of victuals, or for fortifications or buildings, 


and the mafter of the wardrobe ; unlefs the Queen, We. 
command prefent pay. bors 
Se. 13. Neither does this aét extend to fheriffs, ef- 
cheators or bailiffs of liberties, concerning whofe accounts 
the courfe remains the fame as before. 

Seg. 14. Lands bought of an accountant bona fide, and 
without notice of any fraudulent intent in the accountant, 
fhall be difcharged ; and if they be bound by office, yet 


dhall they on traverfe be difcharged without livery, oxu/er, 
_ le main or other fuit. 


- Ifa man is receiver to the King, and not indebted, but 
is clear, and fells his land, and ceafes to be receiver, and 
‘afterwards is appointed receiver again, and then a debt 
is contracted with the King, the former fale is good. 
2 Mod. 247. 

Seg. 15. The Queen, &e. being fatisfied by fale ot 
lands, the fureties {hall be difcharged’for fo much, and 
if any yet remain unpaid, the fureties fhall pay the refidue 
ratably according to their abilities. 

“By 27 Eliz. cap. 3. Jea. 2. The, Queen, &c. may 
make fale of the accountant’s lands, €¥¢. as well after his 
death as in his life-time, and as well where the account is 
made, and the debt żxowz within eight years after his 
death, as where the account is made, and the debt known 


-in his life-time. 


Seg. 3. Provided, that after the accountant’s death, 
and before the lands be fold, a fire facias thall be award- 
ed to garnifh the heirs, to fhew caufe why lands, &c. 
fhould not. be fold, &c. whereupon, if the heir, upon 
fuch garnifhment or two zihils returned, do not prove 


that the executors or adminiftrators of the accountant 


have fufficient, then ten months after fuch two nihils or 
garnifhment returned, the land, Gc. fhall be fold and 
difpofed according to the ftatute of 13 Eliz. cap. 4. 

Seg. 4. Neverthelefs, the heir’s fale bona fide upon 
good confideration before the fire facias awarded, fhall 
be good to him who is not confenting to defraud the 


Queen, &e, 


Se@#. 5. This ftatute fhall extend to all officers of re- 


i ceipts and accounts to her Mafefty, and to no other. ` 


If fuch accountant or debtor purchafe lands 


Provided, That bifhops lands fhall be only | caufe is properly decided in this court. The Judge where- 
| of is termed Fudex curie Prerogative Cantuarienfis, the 
| Judge of the Prerogative court of Canterbury. 


| 


| which is termed his Exchequer, but inferior to this in 
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Sef. 6. If the debt grow in the courts of the dutchy 
of wards, a Privy feal thall ifue out againit the heir to 
appear at a certain day, to fhew caufe, Jc. when, if he 

| appear not, on affidavit made that it was duly ferved, an 
attachment wzi proclamation fhall ifue againtt him, to 
| be proclaimed in {ome spea market in the county where he 
| dwelt twenty days (at leat) before the return thereof, 
whereupon, if he appear not, the lands, &¢. fhall be 
| fold and difpofed as aforefaid. 

Seéz. 7: The heir’s land thall not be fold during his mi- 
nority; but at any time within eight years after his full 
| age they fhall be liable as aforefaid. 
|. For more learning concerning the King’s prerogative, fee 

4 New Abr. and16 5 17 Vin. Abr. tit. Prerogative. And 

fee alfo Black/tone’s Commentaries, where this /ubje@ is 
| treated, with great judgment, and ingenuity. 
Prerogative court, (Curia prerogativa Archiepifcopi 
| Cantuarienfis,) ls the court wherein all wills are proved, 
| and all adminiftrations taken which belong to the Arch- 
| bifhop by his prerogative; that is, in cafe where the de- 
ceafed had goods of any confiderable value out of the 
| diocefe wherein he died; and that value is ordinarily 5 Z 
| except it be otherwife by compofition between the Arch- 
| bifhop, and fome other Bifhop, as in the diocefe of Lon- 
| don it is ten pounds: And if any contention grow between 

two or more, touching fuch will or adminiftration, the 


The Archbifhop of York hath alfo the like court, 


power and profit. 4 Iaf. 335. Astothe Prerogative of 
the Bifpop of Canterbury or York, (Prarogativa Archiepi/~ 
copi Cantuarienjis five Eboracenfis,) See the book, intituled, 
De Antiquitate Britannice Ecclefie Cantuarienfis Hiftoria, 
efpecially the eighth chapter, pag. 25. Cowell. 

Fzesbpter, A priet, elder, or honourable perfon. 
Lidore, lib. 7. 

Presbpterium, A Prefbytery ; or that part of the church 
where divine offices are performed, applied to the choir or 
chancel, becaufe it was the place appropriated to the bi- 
ihop, priefts and other clergy, while the laity were cons 
fined to the body of the church. Mon. Ang. Tom. 1. pag. 
243. À 
Presbyterian, A feCtarift, or diffenter from the church. 

13 Car. 2. See Black. Com. 4V. 53. 

Prelcription, (Prefcriptio) Is a title acquired by ufe 
and time, and allowed by law ; as when a man claims any 
thing, becaufe he, his anceftors, or they whofe eftate he 
hath, have had or ufed it all the time, whereof no memory 
is to the contrary : Or it is where for continuance of time, 
ultra memoriam hominis, a particular perfon hath a particu- 
lar right againft another. Kitch. 104. 1 Inf. 114. 4 
Rep 3200 S 

Prefcriptions are properly perfonal, therefore are always 
alledged in the perfon of him who prefcribes, viz. That 
he, his anceftors, or all thofe whofe eftate he hath, Sc. or 
of a body politick or corporation, they and their predece/~ 
Jors, Fe. Alfoa parfon may preferibe, quod ipfe $ pre- 
pradeceffores fui, and all they whofe eftate, c. for there 
is a perpetual effate, and a perpetual fucceffion, and the 
JSuccefjor hath the very Jame eftate which his predeceffor had, 
which continues, tho’ the perfon alters, like the cafe of 
anceftor and heir. 3 Salk. 279. 

There is a difference between prefeription, cuftom and 
ufage. 

Prefcription hath refpeé to a certain perfon, who dy in- 
tendment may have continuance for ever ; as for inftance ; 
he and all they whofe effate he hath in fuch a thing, this is 
a prefcription : But 

Cuftom is local, and always applied to a certain place, 
as time out of mind there has been Juch a cuftomin Juch a 
place, Gc. And prefcription belongeth to one or a few 
only; butcuffom is common to all: 

U/age differs from both, for it may be either to perfons 
or places ; as to inhabitants of a town, to have a way, 
&e. 2 Nelf. Abr. 1277. 

A cuftom and prefcription are in the right; ufage is in 
pYeffion ; and a prefcription that is good for the matter and 
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fubftance, may be bad by the manner of fetting it forth ; 
but-where that which is claimed as a cuffom, in or for 
many, will be good, that regularly will be fo when 
claimed by prefeription for one. Godb. 54. 

Prefer iption is tobe time out of mind 5 tho’ it is not the 
length of time, that beget s the right of prefeription, no- 
thing being done by time, altho’ every thing is done in 
time, but zz is a prefumption in law, that a poffiffion can- 
not continue fo long quiet, if it was againft right, or in- 
jurious to another, 3 Salk. 278. 

A prefeription cannot be annexed to any thing but ax 
eflate in fee, which muft be fet forth; but it is always ap- 
plied to incorporeal inheritances, one cannot make title to 
land by pre/crijticn ; but only to rent, or profit out of land. 
2 Mod. 318. 4 Rep. 31: 

A perfon may make title by pre/cription, to an office, a 
fair, market, toll, way, water, rent, common, park, 
warren, franchife, court- waifs, eftrays, Sic. But 
nothing may be pre/eribed, which cannot be raifed by 
grant, and a pre/cription mui not be laid in an uncertain- 
ty; no perfon can jre/criée againft an a&t of parliament, 
or againit the King where he hath a certain eitate and 
interet, againtt the publick good, religion, &¢c. Nor 
can one pre/cription be pleaded againft another, unle/s the 
frf is anfwered or traverfed; or where one may ttand 
with the other. Lute. 381. Raym. 232. 2 Roll. Abr. 
264. 2 Inf. 167. 7 Rep. 28. Cro. Car. 432. 1 Bulft. 
115. °2 Lill. 346. 

Tenants. in fee-fimple are to prefcribe in their cwz 
name, and tenants for life or years, jc. tho’ they may 
not pre/criée in their own names, yet they may in the 
name of bim who hath fee: and where a perfon would 
have a thing that lies in grant by prefcription, he muk 
preferibe in himfelf and his anceftors, whofe heir he is by 
DESCENT 3 not in himfelf, and thofe whofe eftate, éc. 
(unlefs the gue efate is but a conveyan-e to the thing claim- 
ed by prefription;) for he cannot have their eltate that 
lies in grant without deed, which ought to be fhewed to 
the court. 1 Jaf. 113. Wood's Inf. 297. 

Acopyholder, ky reafon of the bafenefs of his tenure, can- 
not lay a prefeription in himfelf and his anceftors; but he 
may pre/cribe in the name of the lord of the manor, that 
the lord and his anceftors have had common, éc. for 
themfelves and tenants, &-. And this ferves where per- 
fons cannot pref/eride in their own name, or of any certain 
perfon. 

Parifhioners cannot generally prefcribe, but they may al 
ledge a cuftom ; and inhabitants may prefcride in a matter 
of eafement, way to a church, burying place, Ge. 2 
Saund. 325. 1 Lev. 253, Cro. Eliz..44t.. Cro. Car, 
419. 2 Roll. 290. 

To lay a prefription for common, a man muk fhew, that | 
he and his anceftors, or all thofe whofe eftate he hath, have 
time time out of mind had and ufed to have common 
of paiture in fuch a place, being the land of another, ec. 
And as a prefcription is a title or claim of a real intere/? or 
profit in the land of another perfon, it muft be pleaded ac- 
cording to certain rules; and they are not like cuftoms, or - 
improper pre/criptions, that are by way of difcharge, or 
for eafements, or for matters of perfonal exemption or 
peer. Wood's Inf. 298, 299. 

A prefeription may be laid in feveral perfons, where it 
tends only to matters of eafement or difcharge; tho’ not 
where it goes to matter of intereft or profit ix alieno Jolo, 
for that is æ title, and the title of one doth not concern the 
other ; 5 therefore feveral men having feveral eftates, cannot 
join in making a fprefcription. 1 Mod. 74. 3 Mad. 
250. 

The word ea/ement is a genus to feveral . fpecies of li- 
berties, which one may have in the foil of azother, with- 
out claiming any éntere/ in the land itfelf; but where the 
thing was fet forth in a prefcription to catch fith in the wa- 
ter of another, &c. and no inftance could be given of a 
prefcription for fuch a liberty by the word cafement, a rule 
was made to fet the prefeription right, and to try the me- 
rits. 4 Mod. 362. 

In trefpafs for breaking the plaintiff’s clofe, the de- 
fendant preferiled, that the inhabitants of fuch a place, 
time out of mind, had ufed to dance there, at all times of 
the year, for their recreation, and fo jultified ; ifue be- 
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| fhould put in more cattle than are levant and couchant on 
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ing taken on this prefription, defendant had a verdi& 
was objected againtt it, that a prefription to dance in t 
freehold of another, and fpoil his grafs was #//, efpeciali 
as laid in the defendant’s plea, viz. 4t all times of the year, 
and not at fèafonable times, and for all the inhabitants ; 
who tho’ they may preferibe in eafements which are aes 
ceflary, as a way to a church, éc. they cannot in 
cafements for pleafure ONLY : But adjudged, that the pre- 
fiription is good, ifue being taken on it, and found for 
defendant; altho’ st might have been ill on demurrer, i 
Lev. 175- 2 Nel. 1280. “hale 

A cufiom that the farmers of fuch a farm have always — 4 
found ale, ©. to fuch a value at perambulations, was 
held naught; becaufe it is no more than a prejert, tion — ey 
in occupiers, which is not good in matter fo Oe 
land. 2 Lev. 164. 

Prefcri,ticn by the inhabitants of a parith to dig gravel A 
in fuch a pit, the foil of W. R. it was doubted whe- 
ther this was good or not, tho’ iż eas to repair the di, 
way; but the inhabitants may frefribe for a way, an 
by confequence for NECESSARY MATERIALS fo sg 
2 Lutw. 1346. 

Defendant pleaded, that within fuch a parith, all oc 
cupiers of a certain clofe habez, EF habere confueverunt, 
a way leading over the plaintiff? s clofe, to the defendan 
houfe ; this was held ill, for it is not like a prefcription to 
a way to the church or market, which are nines 
& pro bono publico. 2 Fentr. 186. 

Where a man frefribes for a way to fuch a clofe, he 
muft hew what intereit he hath in the clofe: liter if he 
prefiribes for a way to fuch a field ; becaufe that gA 
a common field by intendment, Latch. 160. ° 

Plaintiff declared, that the occupiers of the adjoining 
field have, time out of mind, repaired the fences, which 
being out of repair, his beails efeaped out of his own 
ground, and fell into a pit; it is good, without fhewing 
any eflate in the occupiers ; but it had zot been fo if de- 
fendant had prefcribed. 1 Ventr. 264. Sh ae 5% 

Prefeription, See to take underwood growing on the 
lands of another, to make hedges, is not good. pert 
age 

Aman may claim a fold-courfe, and exclude seul 
of.che foil by pre/eription. 1 Saund.153. But a diverfity oe 

has been taken where a prefiription takes away the whole 
intereft of the owner of the land; and where a particular 
profit is rerftained: In one cafe it is good, in the iA 
other void. 1 Leon. 11. $ 

If a perfon prefiribes for common apparteni A is ity 
unlefs it be for cattle evant EF couchant, & e. And the é) i 
realon is, becaufe by fuch a pre/cription the party claims e EAA 
only Jome part of the pafture, and the guantum is afier- ape ls 
tained by the levancy and couchancy, the reft being left for 
the owner of the foil; therefore if he who thus preferibes, — 








































his tenement, be is a trefpaffer. 2 Saund. 
324: 
In a prefcription to have common, the jury found it 


be paying every Jear a penny? Here the prefeription is en- 


Noy 145. 


e) 


| tire, whereof the payment of one penny is parcel ; which 


ought to be entirely alledged in the pre/cription in the plea, 
or it will not be good, Cro, Eliz. 563, 564. But where 
the payment is collateral from the pre/cription, a proferip= 

tion may ‘be good without alledging it. Cro. Eliz. 405. 
It was aqueition, Whether a toll, independent of mar- 
kets and fairs, might be claimed by prefcriftion, without 
fhewing that the fubje& hath fome benefit; and fome ar- 
guments were brought for it, from an authority in Dyer 
352. Tho’ by Holt this prefcription cannot be good, be- 
caufe there was no recompence for it; and every preferip- 
tion to charge the fubject with a duty, muft import fome 

benefit to him who pays it; or elfe fome reafon mutt boi 
thewed why the duty is claimed. 4 Mod. 319. f j 
A court-leet is derived out of the hundred; and y a 
man claims a title to the leet, he may freferibe that he and 
his anceftors, and all thofe whofe eftate he hath in the 
hundred, time out of mind Aad a leet. 1 Init. 125. 
There, may bea pre/cription for a court to hold pleas o 
all a&ions, and for any fum or damage, and it will be 

good. Fenk. Cent. 327. If a court held by prefcription — 
is granted and confirmed by letters patent; this doth 
not 
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eld by prefcription as before. 2 Roll. Abr. 271.. 
_A grant may enure as a confirmation of a prefcription; 
d the prefcription continue unaltered by a new char- 
r, Fc. where the charter is zort contrary to the prefcrip- 
on. Moor 818, 830. But in fome cafes it is intended, 
lata prefcription fhall begin dy grant; and as to pre- 
ptions in general, the law fuppofes a de/cent, Or pur- 
iafe originally. Cro. Eliz. 709. 1 Inf. 113. 

= Every prefcription is taken itriétly : And a man ought 
mot to prefcribe to that which the law of common right 
gives. 3 Leon. 13. Noy 20. 

=, A prelcription mutt have a lawful commencement, and 
_ ‘peaceable poffeflion and time are infeparably incident to 
/ it. 1 Inf. 113. Tho’a title gained by cuftom or pre- 


= 


j! i d{cription, will not be loft by interruption of the poffeffion 


for ten or twenty years; but ¿z may be loft by interruption 





in the right. 1Inft.114. 2 Init. 653. 

= Prefeription at Common law, is time out of memory of 
man; and by fatute, where a certain time is limited, as 

_ from the reign of Rich. 1, Ec. Co. Litt. 115. See Black. 

Com. 2V. 263. As to prefeription by corporations, fee ib. 

= 17.472. and as to the time of pre/cription, fee jb. ZV. 31. 

Sy Proferiptions for repairing highways, fee Highways. 

: Ge: 8. ordains, That four years being paft after the of- 


ences committed, provided againft by this ftatute, no fuit 



























be commenced. 
$y 31 Eliz. cap. 5. all a€tions, €c. brought on ftatutes, 
e penalty whereof belongs to the King, fhall be brought 
hin wo years after the offence done, or fhall be void. 
EA d the ftat, 23 Eliz. cap. 1. enacts, that offences com- 
_ prifed in that ftatute, ‘sc. are determinable before jufices 
= of peace and affife, within a year and a day after the of- 
= fence, &c. fo that whoever offendeth againft any of thefe 
tutes and efcapes unqueftioned for four years, two, 
ee year, may be faid to prefcribe againft the actions 
= and punifhments ordained by thofe ftatutes: And there are 
= Other ftatutes which have the like appointments or limi- 
= tations of time, whence may arifé the like prefcription 
and bar. 4 Rep. 84. 2 Inff. 652. Wide Aion. 

a) Prefeription by the Ecclefiaftical Law, as to tithes, Ge. 

Modus Deeimandi. : 

zeferice. Sometimes the preface of a fuperior magi- 
ftrate, takes away the power of an inferior. g Rep. 118. 
the prefence of one may ferve for all the feoffees or 
grantees, Ge. 3 Rep. 26. When prefence of a man, in 
= the place where an offence is done, may make him guilty, 

í Lccefary. 

G Pzlentation, (Prefentatio) Is properly the a& of a 
_ patron, offering bis clerk to the bifbop of the diccefe, to be 

inflituted in a church or benefice of his gift, which is void. 
= 2 Lill. dbr. 351. . 
Anciently pre/entation was faid to be in the bifhop of 
‘common right, till fince it has been indulged to the laity, 
_ to encourage them to build and-endow churches ; and now 
ifthe patron neglects to prefent to the church, then this 
ht returns to the bifhop dy lape, Fe. 1 Nelf. Abr. 
„ An alien born cannot prefent toa benefice in his own 
=- right; for if he purchafe an advowfon, and the church 
eG becomes void, the King fhall prent after office found 
_ that the patron is an alien. 2 Ne// 1290. And by fta- 
= tute no alien fhall purchafe a benefice in this realm; nor 
occupy the fame, without the King’s licence, on pain of 
premunire. 7 R.2. cap. 12. 
‘apis are difabled to pre/ent to benefices, and the uni- 
ties are to prefent, Sc. But a Popith recufant may 
way his patronage to another, who may make prè- 
n, where there is no fraud. Stat. 3 Fac. 1. 1 W. 
1 Jon. 19. 3 
perfons who have ability to purchafe or grant, have 
wile ability to pre/ent to vacant benefices : but a dean 
chapter cannot pre/ent the dean ; nor may a clergy- 
ho is patron fre/ent himfelf, tho’ he may pray to be 
ed by the ordinary, and the admiffion fhall be 
















infant may frefent, becaufe guardians have not 
doit in right of the heir; a guardian in focage 
refent to a church, he being not to meddle with 
, but for what he may account, which he cannot 
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ae eftroy the prefcription, but it is faid the court may | do for a prefentation, for he is to take nothing for it: If 


a feme covert hath title to prefent, the prefentation ought 
to be in the name of hufband and wife, and not by her 
alone ; or 4e may prefent in his owz name during cover- 
ture: Coparceners are but as one patron, and ought to 
agree in the prefentation of one perfon; if they cannot 
agree, the eldeft fhall tre/ent firft alone, and the bifhop is 
obliged to admit her clerk, and afterwards the others in 
their order fhall prefer their clerks ; jointenants and tenants 
in common mutt regularly join in prefentation, and if either 
prefent alone, the bifhop may refufe his clerk, as he may 
alfo the clerk fre/ented by the major part.of them; but if 
there are two jointenants of the next avoidance, one may 
prefent the other, and two jointenants may fre/znt a third, 
but not a ftranger. 

The next pre/entation was granted to four perfons, & ' 
corum cuilibet conjundim © divifim, Fc. And the church 
becoming void, one of the grantees alone pre/ented one of 
the others ; and it was adjudged, that this pre/eatation by 
one was good. 

When an aggregate corporation frefents, it muft be un- 
der their common feal, and by the true name of their cor- 
poration. The King may pre/ent by letters patent under 
the Great Seal, and by thefe words, wiz. Damus E&F con- 
cedimus ; for this amounts to a warrant for the bifhop to 
admit the clerk ; it is faid the King may prefent by word, 
or in writing under any feal, who cannot do any other 
legal a&t but by matter of record; and in the opinion of 
fome, the King may pre/ent to a church by his letter fent 
to the ordinary to inftitute and induct {uch a one his 
clerk to the living; but the moft fecure way is to have 
a frefentation under the Great Seal. Ifa rector is made 
bifhop, the King fhall prefent to the rectory, unlefs he 
grant to the bifhop before he is confecrated, a difpen/ation 
to hold it with his bifhoprick ; and if an incumbent of a 
church is made a bifhop, and the King pre/ents or grants 
that he fhould hold the church in commendam, which is 
quafi a prefentation, a grantee of the next avoidance or 
prefentation hath loft it, the King having the next pre/énta- 
tion. If the King prefent to a church by lap, where he 
ought’ to prefent pleno jure, and as patron of the church, 
fuch a prefentation is not good ; for the King is deceived 
in his grant, by miftaking his title, which may be pre- 
judicial to him; the pre/enting by lapfe intitling ov/y that 
prefentation: The Lord Chancellor pre/ents to the King’s 


benefices under 20/. Fe. 2 Roll. Abr. 354. 3° Inf 
156. 1 Inf. 186. 2 Nel. Abr. 1288, 1290. 2 Lill. 
sii 


The King mav repeal a prefentation, before his clerk is 
indu€ted ; and this he may do by granting the pre/en- 
tation to another, which without any farther fignification 
of his mind is a revocation of the firt pre/entation. Dyer 
293, 360. 

A patron may revoke his pre/entation before inftitution, 
but not afterwards; a pre/entation being no more than a 
power given tothe ordinary to admit the clerk; and if 
the patron die before induétion, his pre/entation is deter- 
mined. But this was in the cafe of the King; for in the 
cafe of a common perfon, if he die after inititution, and 
before induction, the pre/entation is not determined by his 
death. Latch. 191. Dyer 348. 

If two patrons prefent their clerks to a church, the 
bifhop is to determine who fhall be admitted by -a jus 
patronatus, Jc. And two patrons pretending a title to 
prefent, one of them pre/ented W. R. but the bifhop refufed 
inititution ; whereupon he fued in the court of audience 
of the Archbifhop, and had an inhibition to that bifhop, 
and on that fuit he obtained an inftitution by the arch- 
bithop, on which he was induéted ; afterwards the bifhop 
who was inhibited, granted inftitution upon the pre/enta- 
tion of the other patron, and his clerk was likewife induét- 
ed; and thereupon W. R. who had been inftituted and 
induéted before, on a motion procured a prohibition, be- 
caufe by the firft induction the incumbency was deter- 
mined; So that quoad the incumbence, the prohibition 
was granted, but not as to the contempt of the ordinary 
after he had been inhibited. Moor 499. 

The father was incumbent, and after his death the pa- 
tron prefented his fon, who was refufed by the bifhop, be- 
caufe by the Canon law Filius non potefi fuccedere patri in 
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eadem ecclefia, and the patron prefented another perfon ; 
then the fon who was firit prefented, obtained a difpenfa- 
tion zon obffante the canon; but the ordinary admitted 
the fecond pre/extee, who was alfo inftituted and inducted ; 
thereupon the fon fued him and the bifhop in the Spiri- 
tual court, but a prohibition was granted. Latch 191. 

A clerk may be refufed by the bifhop, if she patron is 
excommunicate ; or if the clerk is not perfona idonea, which 
includes ability of learning, and honefty in converfation, 
Fc, But in a guare impedit brought againf the bifhop for 
refufal of a clerk, he muft [hew the caufe of his refufal 

Specially and diređly ; and becaufe the clerk is of ill life, 
or a {chifmatick in general, 7s not /ufficient, without fhew- 
ing what crimes, or fort of {chifm he has been guilty of : 
And the temporal court then will judge whether the caufe 
be juft or not; and if the party denies the fame, the court 
may write to the metropolitan to examine the matter, 
and certify; and tho’ the matter be of a fpiritual nature, 
it fall be tried by a jury : For whether the caufe be tem- 
poral or fpiritual, the examination of the bifhop concludes 
not the clerk ; he is judge of the ability, but not the 
ultimate judge: but in cafe of refufal for infufficiency in 
learning, it hath been adjudged, that the ordinary is not 
' accountable to any temporal judge; and that zz litera- 
tura minus fufficiens, Fc. is a good plea, without fetting 
forth the kind of learning, or degrees of it. 5 Rep. 58. 
2 Inf. 631. 3 Lev. 311. Show. 88. Wood's Infi. 32, 
33. That the pre/entee has a benefice already, is xo good 
caufe of refufal, &e. 1 Roll. Abr. 355. ‘ 

If the bifhop refufes to admit the clerk prefented, he 
muft give notice of his refufal, with the caufe of it forth- 
with; andon fuch notice the patron muft pre/ent another 
clerk, within fix months from the avoidance, if he thinks 
the objection againit his firft clerk contains fufficient 
caufes of refufal; but if not, he may bring his guare im- 
pedit againft the bifhop. 2 Roll. Abr. 364. And where 
achurch becomes void by deprivation by the Canon law, 
or refignation, the patron muft have notice from the ordinary, 
to prefent another perfon: But if the church becomes void 
by the act of God, as death of the incumbent; or by 
creation, or ceflion, &c, the patron is bcund to take no- 
tice himfelf of the avoidance, and to prefent, &c. Wood's 
Inf. 154. 

If a defendant, or any ftranger, pre/ents a clerk pending 
a quare impedit, and afterwards the plaintiff obtains judg- 
ment, he cannot by virtue of that judgment remove him 
who was thus prefented ; but he is to bring a fcire facias 
againft him to fhew caufe guare executionem non habet; and 
then, if it be found that he had no title, he fhall be a- 
moved, : 

The way to prevent fuch a fpre/entation, is to take out 
a ne admittas to the bifhop; and then the writ guare in- 
cumbravit lies, by virtue whereof the incumbent {hall be 
amoved, and put to his guare impedit, let his title be what 
it will; but if a ze admittas be not taken out, and another 
incumbent fhould come in by good title pendente lite, he 
fhall hold it. Sid. 93. 2 Cro. 93. 

A man muf fet forth a pre/extation in himfelf, or thofe 
under whom he claims, in a guare impedit; and it cught 
to be alledged in him who hath the inheritance: And when 
fix months pafs hanging the writ, &c. by the difturbance 
of any one, fo that the bifhop hath a right to prefent by 
lapfe, damages fhall be recovered by two years value of 
the church, if the perfon lofe his prefentation; and if he 
recovers his pre/entation within the fix months, damages 
to half a year’s value, &c. 2Inft. 362. Vaugh.7, 57. 
Cro. Eliz, 518. 13 Ed. 1. 6.5 

Where a perfon gets the fee to his pre/entation, which 
is his title, he muft in his declaration alledge the pre/enta- 
tion to be tempore pacis, or it may be intended to be tem- 
pore belli, and then itis no title ; but where the bare pre- 

JSentation is not his title, but only in purfuance of a former 
right, in fuch cafe he may alledge it generally: As for in- 
ftance ; where he declares that 4.B. was feifed of the man- 
or of D. as of fee, to which an advow/on was appendant, 
and that being fo feifed he pre/ented W. R. and after- 
wards granted the next avoidance to the plaintiff; this is 
good, for plaintiff fhews a precedent right, and doth not 
make the pre/entation itfelf his title. 1 Mod. 130. 2 Mod. 
183. 3 Salk. 280. 
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If a church becomes void in the life-time of a bifhop, 
he cannot devife the next fre/entation ; but if the bilh 
or any incumbent of a church, hath the advowfon in 
and then either of them devifeth, that on the next avoid 
ance his executor fhall pre/eat ; this is good, tho? 
devife the inheritance to another. Dyer 285. 

When a bifhop hath a prefentation in right of his 
fhoprick, and dies, his executor, nor heir, fhall ` 
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executor, the advowfon not defcending to the h 
after the death of his anceftor, and immediately upon | 
death the church was void, therefore that avoidance w 
vefted in the executor ; it was adjudged, that the heir fha 
prefent, becaufe the defcent to him, and the avoidance tothe — 
executor, happened at one and the fame inftant, and when 
two titles concur in an inftant, the elder title thall be p e 
ferred. 3 Lev. 47. aT E 
A grant was made of the next pre/entation to a churcl 
the grantee died, and then the church became void ; ai 
it was held, that the executor of the grantee hall ha 
the prefentation as a chattel. Glanvil, lib. 6.¢.7. 
Nel. Abr.1286. Bat in guare impedit; defendant plea 
that the patron granted the next pre/entation to BSB. 
died, and made his executor, who prefented the anga pa 
iffue was taken upon zoa concefit, and the jury found, thi 
the patron granted the pre/entation to B. B. during | 
life, and that he died before the church bike 
adjudged that this was not an abfolute grant of the ne: 
prefentation, but reftrained during the life of the grantee; 
wherefore it fhall not go to the executor, unlefs the chu:ci 
became void in the life-time of the teftator. Cro. Car. 363. 
Tenant in tail of an advowfon, and his fon and heir, 
joined in a grant of the next preféxtation, tenant in tail 
died ; this grant was held void as to the fon and heir, 
becaufe he had nothing in the advowfon at the time that 
he joined with his father in the grant. Hob. 45. © 
‘The right of pre/enting to the next avoidance, maybe ` 
devifed by will to any perfon; and by deed, the next 
avoidance of a church may be granted, where the church 
is then full; alfo whilft a church is void, the next avoid- 
ance that fhall happen, or the inheritance of the advow- 
fon may be granted away, and by deed or grant, th 
right of pre/enting will pais: but the void turn itielf is 
not grantable by any common perfon, tho’ it may e. 
granted by the King, and be good ; for it isa meer pir ARE 
tual thing annexed to the perfon of the patron, and during | 
the time of the vacation it is a thing in right and in action, fo. 
the fruit and execution of the advowfon, not the advow= 
fon itfelf. 2 Cro. 371. Clergym. Law 54. = m 
As a void turn is zot grantable; fo if two have a rant 
made to them of a next avoidance, and after the a 
is void, one releafe all his right and title which he 
had in the advowfon and pre/éntation to his companion, 4 
who prefents to the church, this pre/entation is void; be ; 
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caufe after the avoidance, the intereft was attached Z 
both, and both had a power to prefent, which could no Sys 
more be releafed by one to the other, than it could be  _ 
granted in that manner, being but a right, and not g ~ 
chattel ın PQSSESSION: But a releafe in this cafe may ik 
be good, if it be made before the church is void ; and 
the party to whom made may prefent, Ge. 1 And. 223. 
3 Cro.173. Moor 467. ee a 

If a prefentation itfelf bears date whilft the church is 
full of another clerk, it is void: And where two or more 
have a title to prefent by turns, one of them prefents, his 
clerk is admitted, inftituted and induéted, and afterwards 
deprived, he hall not pre/ent again, but that pre/entation 
{hall ferve his turn: tho’ where the admiffion and inftitu- 
tion of his clerk is void, there the turn fhall not be ee T 


as if after induétion he neglećts to read the thirty-n 
articles, &Jc. his inftitution is void by the Stat. 13, 
and the patron may prefent again. F. N. B. 33- 
102. 

The right of prefénting to a church, may pafs f 
one feifed of the fame by the patron’s acknowledging 


a ftatute, ĉc. which being extended, if the chure 
2 Sn 
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oid, during 
Owen 49. É 
wurch living is to be given and received by pre- 
collation, tc. And wherever a writ of guare 
r right of advowfon will lic for any man on a 
ince ; there he hath a right to the prefentation for 
eat leat. 1 Shep. Abr. 240, 241. : 
the patron of a church hath an eftate in the 
r other thing to which it is appendant, or has ıt 
j for life or years only ; if the church becomes 
during his eftate, he may prefent to it: Or he may 
t the next avoidance to another for a term; and this 
e good, if it happen in the time. But if one be 
d of his manor, and the diffeifor die /ei/ed, and 
e church become void; in this cafe the diffeifee 
prefent till he hath recontinued the manor, but 
‘the dying feifed he might do it. Co. Litt. 129, 
 Dyer29. Plowd. 500, x 
prefentation by, a perfon who had not right, at Com- 
put the rightful patron out of poffeflion, and 
him to bring the writ of right of advowfon, Wc. 
n éntment by ufurpation, and admifon upon 1t, 
s the fee to the prefentor, till he be evi&ed by action. 
30. 1 And. 300. Yel. gi. 
may not make a deputy to prefent for him: And 
refentation by a proctor is faid to be good, as if 
by the party himfelf. F. N; B. 35. If aman pre- 
tin time of war, the law hath fuch regard to the ori- 
at, viz. the prefentation, that all which follows 
nis void. 6 Bd.3,41. 2 Rep. 93. 
a common perfon is patron, he may pre- 
parol; as well as by writing to the bifhop. Co. 
. A prefentation doth nos carry with it the fore 
ofa deed ; buteis in the nature of a letter miffive, 


the conufte’s efate, the conufce may 


terelt, as a grant doth, being no more than a recom- 
ion of a cletk to the ordinary to be admitted. 
Clergym. Lawyer 17, 18. But where a plaintiff 
d upon a grant of the next pre/entation, and on 
the deed it appeared to be only a letter written. 
he patron to the father of the plaintiff, that he had 
gi his fon the next prefntation ; adjudged, that It 
ould not pafs by fuch letter, without a formal deed. 
2 47» : : 
here the crown hes a right to prefent on promoting 
ncumbent to a bifhoprick, it is not neceflary to be 
e during the life of the promotee. 2 Strange 841. 
Black. Com. 1 V. 389. 27.23. As to Prefentative 


Form of a Prefertation to a Benefice. 


y Everendo in Chrifto Patri €? Domino, Domino B, Per- 
A miffione Divina Epifcopo S, (Se. ejus wel in Abfeatia 
rio fuo in “piritualibus Generali, aut alii cuicungue in hac 
Safficientem Authoritcten habenti; Pranobilis A. B. 
ro de, Fc. verus EF indubitatus Patronus Rectorie Eccle- 
‘arochialis de, c. Salutem in Domino Sempiternam. Ad 
efiam Parochialem de, Sc. predit. vefre Diocefeos modo 
é ‘mortem naturalem C.D. ultimi incumbentis ibidem va- 
cantem, & ad meam Prefentationem pleno jure /pectantem, 
Gum mibi in Chriflo E. F. Clericum, Artium Magifirum, 
Paternitati vefire Præfento, humiliter Jupplicans ut prafatum 
«F. ad diam Ecclefiam admittere, ipfumq; in Reétoriam 
fdem Ecclefiæ Infitui & Induci facere, cum Juis juribus S 

sesame Univerfis, ceterag; omnia & fingula peragere & 
adimplere in hac parte, gue ad vefirum munus Epifcopale per- 
videbuntur, dignemini cum favore. In cujus rei Tefti- 

his Prefentibus fgillum meum appofut, Dat die, 
Anno Regni, Fc, Aunog; Dom. 1727. 


Ta 
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Grant of the next Prefentation to a Church. 
Sas: 
O all to whom thefe prefents fhall come, A. B, of 
c. the true and undoubted patron of the re&ory or 
rch of D. in the county and diocese of, &c. fend 
Know ye, that the faid A.B. for divers good 
confiderations him thereunto moving, hath given, 


ı the clerk is offered to the bifhop ; and it paffeth | 


EERE 


granted and confirmed, and by thefe prefents, doth far hiin and 
his heirs, give, grant and confirm unto C. D. of, &e. bis exe- 
cutors, edminifirators and affigns, the firft and next advow- 
Jin, prefentation, free difpofition and right of patronage, of 
and to the parfonage, reciory, or parifo church of D. afore- 
Jaid, with all its appurtenances, with full power and au~- 
thority to and for the faid C. D. his executors, adminifra- 
tors and affigns, to prefent a learned and fit perfin to the 
faid parfinage, rectory, or parif church, with all its rights 
and appurtenances, whenfoever the fame foall firft and next 
happen to become void, by the death, refignation, ceffion, or 
deprivation of E. F. the prefent incumbent, or otherwi/e hory- 
ever ; and to do and perform all and every other ad and ads, 
thing and things whatfoever, in order to the fame, in as full 
and ample manner, to all intents and purpofes, as the Said 
A.B. ór bis heirs might, or hereafter could have done, if this 
prefent grant had not been made. In witnefs, Ge. 


As by attainder of the patron, or by outlawry, and then 
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492efentiment, Is a mere denunciation of jurors, or fome 
officers, 3c. (without any information) of an offence in- 
quirable in'the court whereto it is prefented. Lamb. Biren. 
lib. 4. c.g. Or prefentment is an information made by 
the jury in acourt, before a judge who hath authority to 
punifh an offence: It is that which a grand jury 
finds. and prefents to the court, without any bill or in- 
di&ment delivered ; and it is afterwards reduced into the 
form of anindicttment. 2 Inf. 739. 

The prefentment is drawn up in Engli by the jury, in 
a fhort note, for inftructions to draw the indi&ment by ; 
and differs from an indi€&tment, in that an inditment is 
drawn up at large, and brought ingroffed to the grand 
jury to find. 2 Lill. Abr. 353. 

There are prefentments of juflices of peace in their fef- 
fions, of offences againft ftatutes, in order to their punifh- 
ment in fuperior courts; and prefentments taken before 
commiffioners of fewers, &c. But a prefentment of com- 
miffioners of fewers was quafhed, becaufe it did not ap- 
pear in the prefentment by what authority the commif- 
fioners did fit who took the prefentment, or that any of 
them were of the guorum, as directed by ftatute. Hill. 1649- 
And prefentments are made in courts leet and courts ba- 
ron, before ttewards; and in the latter of furrenders, 
grants, &c. Alfo by conftables, churchwardens, fur- 
veyors of the highways, &c. of things belonging to their 
offices. See Black. Com. 2 V. 369. 4V. 298. 

a92efisent, (Prefs) Is ufed for the King’s lieutenant 
in any province, as Prefident of Wales, Se. 

Pzefivent of the Council, Relates to the function of 
the perfon, and is the fourth great officer of ftate: He is 
as antient as the reign of King Jobn; and hath fometimes 
been called Principalis Confiliarius, and other times Ca- 
pitalis Confliarius. ê 

The office of Prefident of the Council was ever granted by 
letters patent under the Great Seal durante bene placito ; 
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and this officer is to attend-on the King, to propofe bu- 
finefs at the council table, and report to his Majefty the 
Alfo hesmay aifociate the Lord Chan- 
at naming of fheriffs ; 
ftatute, to be done by 


tranfactions there: 
cellor, ‘Treafurer and Privy Seal, 
and all other aéts limited by any 
them. 21 H.8. ¢.20. See Black. Com. 1V. 230. 
zels, (Liberty of the) See Black. Com. ANA TOT, 
Peeling, for fea-fervice. 


prifonment, Jc. Stat. 2 EF 3P, Ss M. 


Where a man receives prefs money to ferve the King, 
and is delivered over to a captain; (not common prefs- 
mafters) if he runs away without licence, it is felony, 
having benefit of clergy, by the 7 Hew. 7. cap.1. Hale's 


Hif. P. C. 678. 


Every perfon who ferves in any merchant fhip belong- 
ing to the fubjects of Great Britain, being fifty-five years 
`of age, or under eighteen; and alfo every foreigner in 
fuch thips are privileged from being prefed into his Ma- 
jefty’s fervice; and ail others of any age, for the fpace of 
two years after their firft going to fea; but apprentices are 
Stat. 13 Geo. 2. cap. 17. 


thus exempted three years. 
Sce Navy. 


It is not improper to obferve, that the power of im- 
prefiing men for the fea fervice by the King’s commiffion, 
has been a matter of difpute, and fubmitted to, with great 
reluctance, tho’ (as obferved by Bluck/tone 1 V. 418.) it 
hath, been very clearly and learnedly fhewn, by Sir Mi- 
chael Fofter, that the practice of imprefling and granting 

‘ powers to the adthiralty, for that purpofe, is of very an- 
tient date, and hath been uniformly continued bya regu- 
lar feries of precedents to the prefent time: whence he 
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concludes it to be part of the Common law, 
Reports, fo. 154. Broadfoot’s cafe. ; 
Pelling to Death. 


323. 
Mek, Is ufed for a duty in.money, to be paid by the 
if y P y 


fheriff on his account, in the Excheguer, or for money left, 
or remaining in his hauds. 2 & 3 Ed. 6. cap. 4. 
\efkation-moncey, (Prefatio, a paying or peforming) 
Is a fum of money paid by archdeacons yearly to their 
bifhop pro exteriore jurifdifione—Et fint quicti a prxftatione 
muragii. Cart. H. 7. Bargenf. Mount-Gomer, Preffa- 
tio was alfo antiently ufed for purveyance. See Philip’s 
book on that fubject, pag. 222. Aud fce Spiritualties. 

Prek-moncy, Is fo called from the French word pref, 
that is, promptus expeditus, for that it binds thofe who re- 
ceive it, to be ready at alltimes appointed, being meant 
commonly of foldiers. .18H.6. 19. 7H.7. 1. 3H. 
8. 5. and z Ed.6. 2. 

DBielumption, (Prefumstio) Is a fuppofition, opinion 
or belief previoufly formed ; and is of three forts; 1. Vio- 
lent, which is many times a full proof; as if one be 
killed in a houfe, and a man is feen to come out of the 
houfe with a bloody fword, and no other perfon was at that 
time in the houfe; this, tho’ but prefumption, is as a 
proof. 2. Probable, which hath but a {mall effet. 3. Le- 
wis, feu temeraria, which is of no prevalence at all: So 
in cafe of a charter of feoffment, if all the witneffes to 
the deed be dead; the wiolent prefumption, which ftands 
for a proof, is continual and quiet poffeffion. Co. on Lit. 
lib. i. c. 1. fed. 1. Praefaumptio fat iz dubio, it is doubt- 
ed of, yet accounted veritatis comes, quatenus in contra- 
rium nulla efl probatio, ut regula fe habet, frabitur præ- 
fumptio donec probetur in contrarium, Cowell. 

If defendant pleads payment to a bond, and it appears 
that the debt is long ftanding by the bond, and hath not 
been demanded, nor intereft paid for many years, it fhall 
be prefumed that the money is paid, tho’ the plaintiff 
hath the bond in his cuftody: Alfo if a rent be behind 
and in arrear for twenty years, and the landlord gives a 
receipt for the /a# year that is due, all the reft is pre- 
fumed to be paid, Ge. 1 Inf. 6, 373. Wood's Inf. 
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Where many houfes are let by one leafe, the court will 
prefume that the leffee is in pofieflion of them all, if he 
be in poffeffion of any one of them, and the contrary doth 
not appear to the court: So in other cafes, tho’ prefump- 














j 7 In time of war, the King 
has power to impre/s feamen ; tho’ he ought not to imprifon 
them. Comber. 340. Butwatermen withdrawing them- 
felves during the time of prefling, fhall be liable to im- 


See Mute, and Black. Com. 4 V: 
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tion is what may bə be doubted of, yet ét fall be accous 
‘truth, if the contrary be not proved. 2 Lill. Al 3 
But no prefumptions ought to be admitted againft | 
prefumptions of law, and wrong fhall never be prefum 
t 1nff.232, 273. esie G 
If the eldeft fon be beyond fea at the death of 
ceftor, and the youngeit enters into the land, he is no 
accounted in law a diffeifor; becaufe the law pref 
that he treferves the pofilfion for his brother ; but if on 
brother’s return he keeps him out of poffeffion, then the 
law looks on him as a diffeifor. Lar. 68. =  § 
Where the law intrufts perfons with the execution of a 
power, the court ought to give credit to them in the exe- 
cution of that power; tho’ if they make a falfe retu 
whereby the party and juftice are abufed, they may 
punifhed. 12 Mod. 382. See Black. Com. 3V. 577. He E 
Dzeiumptio, Was antiently taken for intrufion, k 
unlawful feizing of any thing. Leg. Hen. 1. ce Li. 
Preivinptive Cvivence of $felonp, Should be 
mitted cautioully ; for the law holds, that it is better 
ten guilty perfons efcape, than that one innocent fufier. 
And Sir Matthew Hale in particular lays down two ru 
moft prudent and neceffary to be obferved: 
1. Never to convict a man for ftéaling the goods 
perfon unknown, meerly becaufe he will give no acc 
how he came by them, unlefs an aéual felony be pı 
of fuch goods; And 
2. Never to convict any perfon of murder ors 
flaughter, till at leat the body be found dead; on 
count of two inftances he mentions, where perfons wi 
executed for the murder of others, who were then alive, = 
but mifling. 2 Hal. P. C. 290. Rea a 
#ecfumptive Peirs, Are fuch, who, if the anceftor 
fhould die immediately, would in the prefent circumftance’ 
of things be his heirs; but whofe right of inheritance 
may be defeated by the contingency of fome nearer heir 
being born : Asa brother, or nephew, whofe prefumptive 
fucceflion may be .deftroyed by the birth of a child; ora 
daughter, whofe prefent hopes may be hereafter cut of by 
the birth of a fon. Nay, even if the eflate hath de- 
fcended, by the death of the owner, to fach brother, or 
nephew, or daughter; in the former cafe the eftate fhall 
be devefted and taken away by the birth of a pofthumous’ 
child ; and, in the latter, it fhall alfo be totally devefted 
by the birth of a pofthumous fon. Black. Com, 2V. 
208. ; 
Pzetended Titles, No one fhall fell or purchafe any 
pretended right or title.to land, unlefs che vendor hath re- 
ceived the profits thereof for one whole year before fuch 
grant, or hath been in a@ual poffeffion of the land, or of 
the reverfion or remainder; on pain that both purchafer 
and vendor fhall each forfeit the value of fuchland to the 
King and the profecutor. This offence relates chiefly to — 
the commencement of civil fuits. 32 Hen. 8. c. g. 
Black. Com. 4. V. 135. i 
Pxctented Right (Jus Pretenfum) Is where one isin 
poffefiion of land, and another who is out of poffeffion 
claims and fues for it; here the pretenfed right or title is 
faid to be in him who fo claims and fues for the fame. See 
Mod. Caf. 302. -N 
Pretium Dcpulehzf, Is applied to thofe goods which 
accrue to the church when a corpfe is buried. Jri Can. 
AAE ous Sek S O 
Wice. Things are to be fold at reafonable prices: _ 
And, juftices in corporations, &¢. may fet the price of — 
vidtuals and other things, by ftatute 23 Ed. 3. ¢.6. 3 
H. 8. ¢.8. See Black. Com. 2 V. 446, 454. Ài 
Pride-gabel, (from prid. the lak fyllable of Jamprid, 
and gavel, arent or tribute) In the manor of Rodeley in 
the county of Gloce/fer is a rent paid to the lord, by cer- 
tain tenants, in duty and acknowledgment to him for ag aa 
privilege of fifhing for lampreys or lamprid: in the river ~ 
Severn. Tayl. Hift. Gavelk. 112. ; Bee a 
Piets, In general fignification, are any minifters 
church; but in our law, this word is particularly 
for minifters of the church of Rome. Prieks faying 
forfeit 200 marks, by Szat. 23 Eliz. c. 1,- And pe 
apprehending a Romie priet, faying mafs, have 1oc 
from the fherif of the county, to be paid withit 
months after conviction of the offence, Gc. - And 
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griefs, &c. keeping fchools, are liable to perpetual im- 
prifonment. 11 & 12 W.3. c 4. See Fefuits, Papifts, 
ah; Rome, and Black.-Com. 1 V. 388. 
Wzimage, Is a duty at the water-fide, due to the mafter 
and mariners of a /2ip; to the mafter for the ufe of his 
cables and ropes, to difcharge the goods of the merchant ; 
and to the mariners for loading and unloading in any port 
‘or haven; it is ufually about 12d. per tun, or fix-pence 
per pack or bale, according to cuftom. Merch. Di&. See 
32 H8. c. VA. 

Primer Fine, On fuing out the writ or precipe, 
called a writ of covenant, there is due to the King, by 
antient prerogative, a primer fine, or a noble for every 
five marks of land fued for; that is, one tenth of the 
annual value. Black. Com. 2V.350. 

rimicerius, The firt of any degree of men; fome- 
times it fignifies the nobility. Primicerios totius Angle 
were the nobility of Exgland. Mon. 1 tom. p. 838. 

Drimier fein, (Prima feifina) The firk poflefion, 
or feifin was heretofore ufed as a branch of the King’s 
_ prerogative, whereby he had the firt poffeffion, that is, the 
entire profits for a year of all the lands and tenements, 
whereof his tenant (who held of him ix capite) died 
Jeifed in his demefne as of fee, his heir being then at full 
age, until he do homage, or if under, until he were of 
age. Staundf. Prerog. cap. 3. and Bracon, lib, 4. trad. 
3, ¢.1, But all the charges arifing-by primier feifins are 
taken away by 12 Car.2. c. 24. See Black, Com. 27. 
66, 88. 47.411. 
 Drimier Sergeant, Is the King’s frf Serjeant at 
Law. 

Primo bencficio, The firt benefice in the King’s gift, 
e. See Bensficio. 

Pzitogeniture, (Primogenitura) The title of an elder 
brother in right of his birth: The reafon of which Co. 
upon Lit. fays, is, Qui prior eff tempore, potior eff jure ; 
afirming moreover, That in King Alfred’s rime, knights fees 
defcended to the eldek fon ; becaufe by the divifion of Juch fees 
between males, the defence of the realm might be weakened. 
And Doderidge in his treatife of nobility faith, (pag. 119.) 
it was anciently ordained, That all knights fees fhould 
‘come unto the eldeft fon by fucceffion of heritage, where- 
by he fucceeding his anceftors in the whole inheritance, 
_ might be the better enabled to maintain the wars againft 
the King’s enemies, or his lords: And that the focage 
fhould be partible among the male children, to enable 
them to increafe into many families, for the better further- 
ance in, and irtcreafe of hufbandry. Cowell. and Leg. 
Alfred Dodd. Treat. Nobil. 119. See Black. Com. 1 V. 
194. 2V.214. 4V. 414. 

ince, (Princeps) Is fometimes taken at large for the 
King himfelf; but more properly for the King’s eldeft fon, 
who iscalled Prince of Wales. 

Itis faid by fome writers, that the King’s eldeft fon is 
Prince of Wales by nativity; but others fay, that he is 









Wales, a title originally given by Edward 1. And all'his 
Chefer. i 
Before Edw. 2. who was the firft Prince of Wales, and 
born at Carnarvan in that principality, (his mother be- 
ing fent there big with child by Edward 1. to appeafe the 
tumultuous fpirit of the Welch) the eldeft fon of the King 
was called Lord Prince; but Prince was a name of dignity 
long before that time in England. Staundf. Prerog. cap. 
22.75. See27 H. 8.c. 26. and 28 H.8. 3. And Stowe’s 
Annals, p. 303. But Prince was a name of dignity long 
before that time in Exgland; for in a charter of King 
Offa, after the bifhops had fubfcribed their names, we read, 
Brordanus Patritius, Binnanus princeps; and afterwards 
the dukes fubfcribed their names. And in a charter of 
King Edgar{in Mon. Ang. tom. 3. pag. 302. Ego Edga- 
4 rus Rex rogatus ab epifcopo meo Deorivolfe, &F principe meo 
F Alfredo, Fe. And in Matt. Parif. pag. 155. Ego Hal- 
= den princeps Regis pro viribus affenfum præbeo, & ego Tur- 
F: -~  Řetillus dux concedo. 
= = As Duke of Cornwall, and likewife Earl of Chefer, 
= the Prince of Wales is to appoint the fheriffs, and other 
= Officers in thofe counties, by 1°Geo. 2. c, 5. The Prince 
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born Duke of Cornwall, and afterwards created Prince of 
Wales, tho’ from the day of his birth he is filed Prince of 


; 
titles are, Prince of Wales, Duke of Cornwall, and Earl of 
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of Wales, befides the principality of Wales, dutchy of 
Cornwall, (Fe. has allo a revenue, fettled on him by 
parliament. See the Table to the Statutes. See alfo Black. 
Com. 1 V. 225. 4¥.81. 

Wzíncipal, (Principalium) Is varioufly ufed in our law; 
as an heir loom, ‘e. 

The word principal, was alfo fometimes ufed for a mor- 
tuary, or corfe-prefent Item lego equum meum vocatum le 
Bay-Gelding, ut offeratur ante corpus meum in die Jepul- 
ture mee, nomine Principalii. Ult. volun. Johannis Mar- 
clefeld. g Hen, 5. 

In Urchenfield, in the county of Hereford, certain prin- 
cipals, as the belt beaft, the beft bed, the beft table, &c. 
pafs to the eldeft child, and are not liable to partition. 
Alfo the chief perfon in fome of the inns cf Chancery is 
called principal of the houfe. Cowell. 

Orincipat and acceflary. The principal is the perfon 
who aétually commits a crime; and the aceefary he who 
is affiting in the doing thereof. 2 Lii. Abr. 355. And 
if one wilfully hold a man in his arms, whillt another 
kills him, he is a principal. 9 Rep. 67. 

A man is prefent, and moves a perfon to kill another, 
who doth fo; by this he isas much a principal as he who 
killeth the perfon: And all thofe who come in company in 
any place or affembly, where any murder, robbery, or fe- 
lony is committed, if they come there for that cau/2, are prin- 
cipals, altho’ they do nothing. Sraundf. P. C. cap. 45. 
Fitz. Coron. 314, 350. Poult. 138. But if one hap- 
pen to be prefent when another is killed, or a felony done, 
and he came not in company.of the felons, nor is of 
their confederacy ; be will not be a principal or accefary. 
Fitz. Coron. 314, 395. 

No man can regularly be a principal in felony, without 
being prefent, unlefs it be in cafe of wilful poifoning, 
wherein if the perfons intended or any others take the poi- 
fen in the abfence of him who lays it, he is a principal. 
Hale’s Hif. P. C. 615. 

In the higheft offences, as in treafons, fc. all are prin- 
cipals; fo in the loweft, fuch as riots, forcible entries, 
and other trefpafles, there are no acceffaries. 1 n/t. 71. 

By the Common law, if a principal be pardoned before 
judgment, or hath his clergy, the acceflary may not be tried ; 
but if it be after attainder, the acceflary shall be arraign- 
ed: And where the principal dies before attainted, or is 
acquitted by verdi&, &c. the acceffary thall be difcharg- 
ed: Alfo if the principal appears not, tho’ the acceflary 
may be put to anfwer, he fhall not be tried till the priz- 
cipal is attainted, €c. 4 Rep. 43 H. P. 47. Dalt. 339. 
But this is altered by ftat. 1 Ann. cap. Q. 

Whatever will make a man an acceflary defore in felony, 
will make him a principal in high treafon and trefpafs ; 
as battery, riot, forcible entry, and even in forgery and 
petit larceny. Therefore, wherever a man commands 
another to commit a trefpafs, who afterwards commits it 
in purfuance of fuch command, he feems by neceflary 
confequence to be as guilty of it, as if he had done it 
himfelf; from whence it follows, that being in judgment 
of law a principal offender, he may be tried and found 
guilty, before any trial of the perfon who actually did the 
fat. 2 Haw. P. C. 310. { 

It feems agreed, that whoever agrees to a trefpafs on 
lands or goods done to his ufe, thereby becomes a prin- 
cipal in it; but that noone can become a principal in 
trefpafs on the perfon of a man by any fuch agreement: alfo 
it feems agreed, that no one fhall be adjudged a prin- 
cipal in any common trefpafs, or inferior crime of the like 
nature, for barely receiving, comforting and concealing 
the offender, tho’ he knew him to have been guilty, and 
that there is a warrant out againft him, which by reafon 
of fuch concealment cannot be executed. And if he can- 
not be punifhed as a principal, it is certain that he can- 
not be punifhed as an acceffary ; becau’e in fuch offences, 
all who are punifhed as partakers of the guilt of him 
who did the fa&, muft be punifhed as principals in it, 
or not at all. Yetif aman knowing there is a warrant 
againft fuch offender; advife him to abfent himfelf, per- 
hajs be may be indiétable for a contempt of the law in 
hindering the due courfe of juftice. 2 Hawk. P. C.311. 
See Acceffary, and 2 Hawk. P. C, 311—326, and Black. 
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See Black. Com. 3 V. 363: 


Síncigal challenge. 
b ; i Vide Scrive- 


Dzintipal moncy, On mortgages, Fee 
ver and Ujury. 
QDinting. 
Libel. 

ior, Was firft in dignity next to the Abdor, or the 
chief of a convent, €c. And there was a Lord Prior of 
26 H. 8. cap, 2. See Black. 


See the Table to the Statutes, and vide 


St. Fobu’s of Jerufalem. 
Com. 1 V.155- 7 as 

wzioxs aliens, (priores alieni) Were certain religious 
men, born in France and Normandy, governors of religious 
houfes erected for outlandifh men here in England; but 
were fupprefled by Henry 5. and afterwards their livings 
were given to other monafteries and houfes of learning, 
and efpecially towards the erecting of the King’s colleges, 
at Cambridge and Eaton, 2 Inft. 584. See Stow’s Au- 
nals, pag. 582. aad 1 Hen. 5. c. 7: : 

Wziozitp, (Prioritas) Isan antiquity of tenure, in com- 
parifon of another lefs ancient. Old Nat. Br. 94. So, 
to hold by poferiority, is ufed in Staundf. Prærog. cap. 
2. 11. And Crompton in his Furi/d. fol. 117. ufeth this 
word in the fame fignification. ‘The lord of the priority 
fhall have the cuftody of the body, Ge. and fol. 120: 1f 
the tenant hold by priority of one, and by poferiority of 
another, Fe, To which effect, feealfo F. N, B. 142. 

Priority of debts and Cuits. A prior fuit depending 
may be pleaded in abatement of a /ub/egugnt action or 
profecution. 3 : 

A prior mortgage ought to be firt paid off ; and debts fir? 
due fhou!d be firlt fatisfied; for as the firit creditor advances 
his money before his debtor is incumbered, it is but rea- 
fonable he fhould be paid his debt before the difcharge 
of the fabfequent incumbrances : but debts fir? due mut 
likewife be fir? profecuted ; otherwife in iome cafes 
priority will not be allowed. Comp, Attoru. 120. 

There is no priority of time, in judgments; for the 
judgment firit executed fhall be firt paid. 

Wherever any fiit on a penal ftatute may be faid 
to be aétually depending, it may be pleaded in abate- 
ment of a fubfequent profecution, being. EXPRESSLY 
averred to be for the fame offence. Neither will it be 
any exception to fuch a plea, that the offence in the fub- 
fequent profecution is laid on a day different from that 
in the former. Neither doth a miftake in fucha plea 
of the very day, whereon the fuit pleaded as prior was 
commenced, feem to be material on the iffue of zal tiel 
record, if it appear zn truth to have been commenced 
before the other, and for the fame matter. 

And if two informations be exhibited on the very 
fame day, it feems that they may mutually abate one 
another, becaufe there is no priority to attach the right of 
the fuit in one informer, more than in the other. Alfo it 
feems, that an information or bill the fame day that they 
are filed, may be fo far faid to be depending before 
any procefs fued on them, that they may be pleaded in 
abatement of any other fuit on the fame ftatute. And 
from the fame reafon it feems alfo, that a writ of debt 
may be fo pleaded in abatement of any other fuit on the 
fame ftatute. And from the fame reafon it feems alfo, that 
a writ of debt may be fo pleaded after it is returned; be- 
caufe then it feems to be agreed, that it may be properly 
faid to be depending ; and whether it may not alfo be fo 
pleaded. before it be returned, feems queftionable ; be- 
caufe, according to fome opinions, @ writ may be faid 
to be depending as foon as purchafed. 2 Hawk. P. C. 
ZA 

Thofe points of law, where Hawkins feems to doubt, 
are now, in general, pretty clearly fettled, according to 
what feemed to be his opinion. See Black. Com. 2 V. 
git. 

Srifage, (Prifagium) Is that fare which belongs to 
the King, or Admiral, out of fuch merchandifes as are 
taken at fea, by way of lawful prif, which is ufually a 
pe ie a aig off jus prifas capiendi, Fc. Stat. 
SP Blig.cecg: 

_And prifage of wines is an ancient duty or cuftom on 
wines, payable at certain ports, except London, Southamp- 
ton, Se. It is where the King claims out of every fhip 
or veffel laden with: wines, containing twenty tons or more, 
two tons of wine, the one before, the other behind the 
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matt, at bis price, which is twenty fillings fòr eac! 
but this varies according to the cuflom of places 
Boffon every bark laden with ten tons of wine or abo 
pays prifage: ‘This word isalmolt oat ‘of vf, being n 
called durlerage, becaufe-the King’s chief butler recei 
it. 1 Hen. 8. cap. $4 Inf. 30. Caltherp’s R 
See Black, Com. 1 V. 314. a 

Brite, or Prize, (Caprio, Prada, from the i 
dre) Signifies a booty taken from an enemy in time o 
war, €5c¢. ee 
. If fhips are laden with contraband goods, both fhi 
goods may be taken as rife; and initruments and pro 
lions of armature for fea or land, ound for on enemy fro: 
a neuter nation, ¢. {hall be taken as a prife; fo mo 
Ge. in time of neceflity. Lex Mercat. 178. yi 

Whether a fhip be prife or not, {hall be tried j 
Admiralty, and no prohibition be granted : And ifa fi 
be commenced between the captor of a prife and a cl 
mant, and a decree is obtained either for, or aga 
the claimer ; on giving fecurity, fuch fentence or deci 
hall be put in execution, notwithftanding any appeal, 
1 Sid. 320. 2 Keb. 153. ‘See Privateers, and Tah, 
the Statutes. 3 : De 

zilo, Is ufed for'a prifoner taken in 
pag. 541. l AE hae 

Pilon, (Prifena) Is aplace.of confinement for the 
cuilody of perious, in order to their anfwering any aĝ 
civil or criminal: And it has beem obferved, that 
Salva cuficdia muit be only cuftodia; for carter ad 
mines cujiodiend:s, non ad puniendos dari debet., Co 
lib. 3. cap. 7. A T ee AN 

Any place where a man is reftrained of his liberty 
a pria: And when any one is arrefled on proc 
is to be committed to prifon, or be bound in recogn 
with fureties, or give bail, according to the nature o. a RS 
cafe, to appear ata day in court, and anfwer what is ae 
ledged againft him. Dalt. 421. : a se 7 
» Hf one is brought before a juftice of peace for fu 


war, ivi ; 


digs. 
2 


gaol, and zbere deliver him; if he reaks prifon, and 
be indicted on it, there maf be an averment in the india- 
ment, that where was a felony done, and that A. having 
probable caufe did fufpe& B. and arrefted and commit- 
ted him, and that he broke the prifon, all which muft 
be proved on the evidence: But where a felon is taken by © 
capias, and committed, and break prifon, there needs no — 
fuch averment, Sc. becaufe all appears by matter of re- 
cord, 2 Inf. 590.  Hale’s Hif. P.C. 610. ee 
The felony of breach of prifon is within clergy, tho? — 
the offence for which the. party was committed be exclud- 
ed clergy. 1 Hales Hif.: P.C, 612. Sce Efape, and 
Black. Com. A Penaos nS OU Roa T AAA en 
Peifoncr, (Prifonarius, Fr. Prifinnier) Signifies 
confined in prifon, on an aélion, or commandment: 
And a man may be a prifoner on matter of record, or of — 
fae; a prifoner on matter of record, is he who being P 
prefent in court, is by the court committed to prifon; and 
the other is on an arreft, by the fherif, Ese. Siauna 
P.C. 34, 35- i ; vf ue 
A prifoner for the King may not be charged in an 
at the fuit of the fubjeét, without leave of the co 
Lev. 125, 146. 3 eee 
The court of King’s Bench hath power to fen 
prifoner out of the Mar/bal/za court, by rule of cour 
need not ifue an habeas corpus, as that prifon belo 
this court ; butthey cannot fend for a prifoner outo) 
other prifon, without writiof habeas corpus. Mich. 1 


t 





Every judge of B. R. may remit prifoners, with their 
indi&tments, to the places where the offences wherewith 
they are charged were committed; and a prifoner for 
debt may be removed from the Fleet to the King’s Bench, 
and thence to the Mar/bal/ea, on fomething charged again tt 
him in the habeas corpus or return, or on bringing him 
into court. Dyer 275. 2 Lill. Abr. 357. 

Prifoners inthe King’s Bench and Fleet prifons, on mefne 
procefs, ége. are to be actually confined within the pri- 
fons, or rules of the fame, till difcharged ; and the pro- 
fits of the marfhal’s and warden’s places are liable to 
fequeflration for payment of debt on judgment, on an 
efcape, befides the common remedy. 

Judgment may be figned againfta prifoner, in the Feet, 
in a perfonal action, entering a declaration, and leaving 
a copy thereof with the prifoner, &c. after a rule to plead, 
to be out at eight days, &c. Prifoners in the King’s 
Bench are not to pay above 25.6 d. per week, chamber- 
rent, on pain of keepers taking more, to forfeit 20% 
Stat.8 & 9 W.3. cap. 7. And prifoners going at large, 
may be taken up, on an efcape warrant. 1 Aun. cap. 6. 
But prifoners may go out of the rules, ona day-rule of 
court, about their bufinefs, fo as they do not go into the 
country, or to plays, diverfions, Ec. 2 Lill. 366. 

A perfon in execution in the King’s Bench prifon, was 
put in irons by the marbal; and the court ordered the 
marfeal to keep his prifoner according to law : tho’ they 
faid he might juftify putting him in irons, if be feared an 
efeape, or if the prifoner was unruly. Farrefl. 52. In 
the fecond year of Geo. 2. Sir William Rich being laid in 
irons in the Fleet prifon, had his irons taken off by order 
of the Houfe of Commons; who thereupon began an 
inquiry into the conduét of gaolers to prifoners, &c. 

qDzifoners difcharged. A variety of a&s have been 
made, on liberal principles, for relief of infolvent debtors. 
*Tis immaterial to fet them forth, as they in general vary 
in fome particulars, and the laft is too prolix, to infert 
at large, and yet too particular, to admit of a proper 
abridgment. Vide the Stat. g Geo. 3. c. 26. 

Prit. See Black. Com. 4 V. 333. 

_ Privateers, Are akind of private men of war, the 
perfons concerned wherein adminifter at their own cofts a 
part of a war, by fitting out thefe fhips of force, and pro- 
viding them with all military ftores; and they have, in- 
= ftead of pay, leave to keep what they take from the 
enemy, allowing the Admiral his fhare, &c. 
3 Privateers may not attempt any thing againft the laws of 
nations; as to affault an enemy ina port or haven, un- 
der the protection of any prince or republick, whether 
he be friend, ally, or neuter; for the peace of fuch places 
= muf be inviolably kept; therefore by a treaty made by 
King William and the States of Holland, before a com- 
miffion fhall be granted to any privateer, the commander 
is to give fecurity, if the fhip be not above 150 tons, 
in 1500/, and if the fhip exceeds that burden, in 3000/. 
that they will make fatisfaétion for all damages which 
they fhall commit in their courfes at fea, contrary to the 
treaties with that ftate; on pain of forfeiting their com- 
miffions, and the fhip is made liable. Lex Mercat. or 
Merch. Compan. 177, 178. 

Befides thefe private commiffions, there are /pecial com- 
miffions for privateers, granted to commanders of fhips, 
&c. who take pay, who are under a marine difcipline ; 

and if they do not obey their orders, may be punifhed 
with death: And the wars in latter ages, have given 
occafion to princes to iffue thefe commiffions, to annoy 
the enemies in their commerce, and hinder fuch fupplies as 
might ftrengthen them, or lengthen out the war; and 
likewife to prevent the feparation of fhips of greater force 
. from their fleets or fquadrons. did. 

Ships taken by privateers, were to be divided into five 
parts; four parts whereof to go to the perfons interefted 
in the privateer, and the fifth to his Majefty: And asa 

farther encouragement, privateers, &¢. deftroying any 
French man of war, or privateer, fhall receive for every 
piece of ordnance in the fhip fo taken 10/. reward, Ge. 
48 5 W. €M. 

- By a particular ftatute lately made, the Lord Admiral, 
or Commiffioners of the Admiralty, may grant eommif- 
fions to commanders of privateers, for taking ships, &e. 
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privies on account of efate and contra together, 


termed privies. 
grantee and leffee are privies in eftate: And privies in 
contract extend only tothe perfons of the leffor and leffee ; 
and where the leffee affigns all his intereft, here the lef- 


which being adjudged prize, and the tenth part paid £3 
the Admiral, &c. wholly belong to the owners of thé 
privateers and the captors, in proportions agreed on be- 
tween themfelves; and the officers and feamen of % ps of 
war, are to have the fole property of all fhips they take, 
to be divided as his Majefty fhall order by proclamation : 
Alfo if any fhips belonging to the Exgli/h be taken by the 
enemy, and afterwards retaken by any of our men of war 
or privateers, they are to be reftored to the owners, on 


paying an eighth part of the value, ix lieu of falvage, af- 
ter having been in the enemy’s pefieffion 24 hours ; and if 


above that time, paying further toa moiety, Se; And 
fhips of war or privateers, taking any fhip of war or pri- 
vateer of the enemy, the officers and feamen fhall be paid 
by the treafurer of the navy 5/. for every man who was 
on board fuch fhip at the beginning of the engagement. 
Stat. 13 Geo. 2. c. 4. See 29 Geo. 2. c. 34. for what du- 
ties fhall be paid on prize goods. See Stat. 30 Geo. 2. cs 
18, 

Privation, (Privatic) A taking away or withdrawing 3 
mot commonly applied to a bifhop or reétor, when by 
death, or other act they are deprived of their preferments ; 
it feems to be an abbreviation of the word deprivations 
Co. Litt. 329. 

Pzibement enfient, Is where a woman is with child 
by her hufband ; but not quick with child. Wood’s Inft. 
662. 

qD2ibies, (From the Fr. Prive, i. e. Familiaris) Are 
thofe who are partakers, or have an intereft in any ation 
or thing, or any relation to another: As evety heir in 
tail is privy to recover the land entailed, ĉc. Old Nat. 
Br. 117. There are five feveral kinds of privies, viz. 
Privies of blood, fuch as the heir to the ancetftor ; privies 
in reprejentation, as executors or adminiftrators to the de- 


ceafed ; privies in effate, between donor and donee, lef= 


for and leffee, ce. Privies in refpeét of contra; and 
3 

Rep. 23, 123. 4 Rep. 123. Latch. 260. 
If a fine be levied, the heirs of him who levied it, are 
If a leffor grants his reverfion, the 


for and leffee remain privy in contraét, but not in eftate, 
which is removed by the aflignment. 3 Rep. 23. 

Privies in refpe& of eftate and contract appears, where 
the leffee affigns his intereft, but the contract between the 
leffor and leffee as to action of debt continues, the leflor 
not having accepted of the affignee. 3 Lev.295. But 


‘where there are privies in contract, and the privity is al- 


tered by affignment of an executor, &¢. before any rent 
due, and after the privity of eftate by the affignment of 
the executor’s affignee, nothing remains whereby to 
maintain any action. Latch 260. 

There are likewife privies in deed, or in law; where 
the deed makes the relation; or the law implies it, in 
cafe of efcheats to the lord, &c. And only parties and 


privies fhall take advantage of conditions of entry on 


lands, &c. 1 Inf. 516, See Black. Com. 2 V. 355. and 
Privity and Privy. 

Privilege, (Privilegium,) Is defined by Cicero in his 
oration pro domo Jua, to be lex privata homini irrogata. 
It is, fays another, Jus fimgulare, whereby a private 
man, or a particular corporation is exempted from the ri- 
gor of the Common law. It is fometimes ufed in law 
for a place which hath fome fpecial immunity. Kitchin, 
118. 

Privilege is either perfonal or real: A perfonal privilege 
is, that which is granted to any perfon, either againift 
or beyond the courfe of the Common law: As for exam- 
ple, A member of parliament may not be arrefted, nor 
any of his fervants, during the fitting of parliament; nor 
for a certain time before and after. A privilege real 
is that which is granted toa place, as to the univerfities, 
that none of either may be called to We/tminffer Hall, on 
any contraé&t made within their own precincts, or profe- 
cuted in other courts: And one belonging to the court of 
Chancery cannot be fued in any other court, certain cafes 
excepted; and if he be, he may remove it by writ of pri- 
lege, grounded on the flatute 18 E, 3. Cowell. 

9B Privilege 


i Beit 


Privilege is an exemption from fome duty, burthen or 
attendance, to which certain perfons are intitled, from a 
fuppofition of law, that the ftations they fill, or the of- 
fices they are engaged in, are fuch as require all their 
care; that therefore without this indulgence it would be 
impracticable to execute fuch offices to that advantage 
which the publick good requires. 4 New ddr. 215. 


1. Of privilege in Juits allowed officers and attendants in 
the courts of juftice. 

2. Of the privilege of peers and members of parliament. 

3. Of the proceedings in courts by and againft persons in- 
titled to privilege of parlia ment. 


1. Of privilege in Juits allowed officers and attendants in 
the courts of juftice. 


The officers, minifters and clerks of the courts in Weft- 
minfler-Hall are allowed particular privileges in refpect of 
their neceffary attendance on thofe courts ; they are re- 
gularly to fue and be fued in the courts they re/pecively 
belong to, and cannot, (except in certain cafes,) be im- 
pleaded elfewhere ; which privilege arifes from a fuppo- 
fition of law, that the bufinefs of the court or their clients 

- caufes would fuffer by their being drawn into another 
than that in which their perfonal attendance is required. 


2 Inf. 551. 4 Inf. 71. Vaugh. 154. Dyer 377. a. 
1: 30 


553 Oe 
Anderfon Ch. J. of C. B. brought trefpafs dy kill for 
breaking his houfe in the city of Worce/fer, againft a ci- 
tizen of the city ; the mayor and commonalty came and 
fhewed a charter granted by Edward VI. and demanded 
conufance of pleas ; but it was refufed, becaufe the pri- 
vilege of that court, of which the plaintiff was a chief 
member, is more ancient than the patent ; for the juttices 
clerks and attornies ought to be there attending their bu- 
finefs, and fhall not be impleaded or compelled to implead 
others elfewhere ; and this privilege was given the court 
on the original erection of it. 3 Leon. 149. 

An attorney fo long as he remains on record, fhall have 
his privilege; therefore where it was moved, that Ñ. S. 
fhould put in fpecial bail, being an attorney at large, and 
having difcontinued his praétice, the court faid, that at- 
tornies at large have the fame privilege with the clerks 
of the courts, and are to appear de die in diem; and they 
were not fatisfied that he had difcontinued his prattice. 
Bro. tit, Attorney 67. Tit. Bill 24. 1 Vent. 1. 

But where 7. 8. was arrefted in B. R. and after the 
arreft he procured himfelf to be made an attorney of C. B. 
and prayed his privilege, it was difallowed, becaufe it ac- 
crued pendente lite. 2 Roll. Rep. 115. 

In debt againft the warden of the Fleet, by dill of pri- 
vilege, he refufed to appear ; the court doubted how they- 
could compel him, as they could not forejudge him the 
court, he having an inheritance in his office ; but it be- 
ing furmifed that he made a leafe of his office, it was held, 
that he fhould not have his privilege, for that the leffee, 
and not he, was the officer during the leafe. 2 Leon. 
173- 
So if the marfhal of B. R. grants his place for life ; 
the grantor has no privilege during that time. 1 Vent. 


A clerk of B. R. was fued in an inferior court for a 
debt under five pounds, and had a writ of privilege allow- 
ed ; forthe flat. 21 Jac. 1. c. 23. never intended to take 
away the privilege of attornies. Palm. 403. 

In the court of Exechequer there are three fors of pri- 
vilege: ift, As debtor, 2dly, As accountant. 3dly, As 
officer. Hard. 365. 

J, S. was fued in London, which he removed into B. R. 
and afterwards prayed his privilege of the court of Ex- 
chequer ; and on the puifne Baron’s coming into court, 
and bringing the red book of the Exchequer, which 
fhewed that he was an efcheator, and fo an accountant to 
the King, the privilege was allowed. Noy 40. 

If one holds of the Queen as of her manor, he fhall 
not have the privilege of the Exchequer for zhat caufe ; 
but if the King grants tithes, and thereupon referves a 
rent nomine decime, and a tenure of him, there he fhall 
have privilege. 2 Leon. 21. 
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A latitat being fued out againft the commiffioners of 


the Treafury, the puifne Baron of the Exchequer came 


into the court of B. R. and brought the red book of the 
Exchequer, which is deemed a record in that court; and 


thereby it appeared, that the Treafurer had privilege of © 


being fued only in that court ; and the patent being pro- 
duced in court which conftituted defendants, Ge. and 
granted them the office of Treafurer of England, their 
privilege was allowed without putting them to bring a 
writ of privilege ; the court grounding themfelves on the 
record before them. 2 Show. 299. 

It hath been held, that the Treafurer of the navy is eo 
ipfo an accountant ; and that an accountant’s privilege 
will hold againft a f{pecial privilege in another court, as 
officer of the court or otherwife ; tho’ it be not alleged, 
that fuch an accountant is entred on his account; for 
that every accountant may be attached by the court to 
make up his account, and mutt attend for that purpofe de 


die in diem. Hard. 316. See Moor 753. 2 Inft. 23, 551. © 


Bro. Privilege 16. 

In debt in B. R. again F. S. he pleaded to the jurif- 
diétion, That none of the privy chamber ought to be fued 
in any other court, «without the fpecial licence of the lord 
chamberlain of the houfbold, and that he was one of the 
privy chamber; on demurrer to this plea, the court over- 
ruled it with great refentment, and awarded a Re/pondeas 
oufter, Raym. 34. 1 Keb. 137. 

It was agreed, that the privilege of the court of C. B. 
which Serjeants claimed, extended only to inferior courts, - 
not to the courts in We/tminfier-Hall ; and that he may be 
fued in any of thefe, becaufe he is not confined to that 
court alone, but may pra¢tife in any other court ; but it 
is otherwife as to attornies or philazers, who cannot 
practife in their own name in any other court but fuch as 
they refpectively belong to; that therefore a Serjeant at 
law is to be fued dy original, not by bill of privilege. z 
Lev. 129. 3 Keb. 42. Moor 296. 9: C; 

So in action by bill brought in C. B. againft a ferjeant 
at law, he pleaded that he ought to have been Jued by original, 
and not by bill; and on demurrer, the court held, that the 
cafe of a ferjeant and prothonotary’s clerk were on the fame 
foot, neither of them being bound to perfonal attendance, 
as prothonotaries and attornies were; that therefore he 
ought to have been fued y original, accordingly gave 
judgment for 
cafe. 

J. S. being arrefted by a writ out of C. B. brought his 
writ of privilege as clerk of the crown office ; but it ap- 
pearing that he was only a clerk to a clerk of that office, 




























defendant. Trin. 7 Geo. 2. Serjeant Girdler’s fa 
\ 
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and not an immediate clerk of the office, a Juperfedeas to the — 


writ of privilege was granted on motion ; the court having 
agreed, That he had no more privilege than an attor- 
ney’s clerk. 2 Show. 287. 

A Serjeant at law, barrifter, attorney or other privi- 
leged perfon, whofe attendance is neceffary in Weffminffer- 
Hall, may lay his aétion in Middle/ex, tho’ the caufe of 
action accrued in another county ; and the court on the 
ufual affidavit will not change the venue. Stil, 460, Moor 
64. 2 Show. 242 yas ; 

But it hath been held, That if a privileged perfon be 
fued, and the action brought againft him in the right 
county, his privilege will not intitle him to have it tried 
in Middlefex. Carth. 126. 1 Show. 148. 

If an attorney lays his ation in London, the court will 


‘change the venue on the ufual affidavit; for by not lay- 


ing it in Middlefex, he feems regardlefs of his privilege, 
and is to be confidered as a perfon at large, 2 Vent. 47. 
Salk, 668. ; 45 

On a motion to difcharge a rule which had been ob- 


tained for changing the venue, it appeared, That the a 


plaintiff was a barrifter and mafter in Chancery ; and the 
court held that he had privilege, by reafon of his attend- 


ance, to lay his a€tion in Middlcfex, therefore difcharged, ‘aig 


the rule. 2 Raym. 1556. 


mh 


2. Of the privilege of peers and members of parliament. ‘ 


i 
All peers, without diffindion are intitled’to privilege; 
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for’ they are equally obliged to attend the fervice of thẹ 


publick, and are always {yppofed amenable, and to have a 


fufficient 









fufficient property to anfwer in fuits brought agzinf them, 
and on thefe grounds are not to be arreited or molefied 7x 
their perfons. This privilege extended formerly to abbots, 
as it does to bifhops, members of the convocation, and 
members of the houfe of commons at this day. 4 Tafi. 24. 
Stil. 222, 253. Dyer 314. 1 Mod. 66. Bro. Exig. 3. 
Moor 767: Scobel’s Memorials 88, 103. Sir Simon Dew’s 
Journals 414. Finch 355. Dyer 60. a. in margin. Noy 
102. Moor 78. Staundf. P. C. 38. 

The privilege of parliament according to the law of 
parliament is of a very extenfive nature ; but all that is 
here intended to be treated of is only the taking notice 
of, and pointing out fuch cafes relative hereto, as are to 
be found in the books of law; not to determine con- 
cerning this privilege as fettled by the rules and orders 
of each houfe, of which they themfelves are the fole 
judges, tho’ the King’s courts zucident/y take notice there- 
of, and are bound to determine in matters of privilege 
when fo directed by act of parliament, Lord Coke fays 
of this law, ab omnibus querenda eff, a multis ignorata, a 
paucis cognita. 4 Inft. 15. 13 Co. 63. 4 Init. 23, 50, 
363. Prinne’s Animad. on 4 Inft. 12. Cro. Car. 181, 
604. Lord Raym. 1111. See 1 Mod. 66. 

This privilege extends only to the peers of Great Bri- 
tain; {o that a nobleman of any other country, or a lord 
of Ireland, hath not any other privileges in this kingdom 
than a common perfon ; alfo the fon and heir apparent of 
a nobleman is not entitled to the privilege of being tried 
by his peers, which is confined to fuch perfon as is a lord 
of parliament at the time ; but it feems that an infant peer 
is privileged from arrefts, his perfon being held /acred. 
Co. Lit. 156. 2Inf. 48, 3 Init. 30. 

The peers of Scotland had no privilege in this kingdom 
before the union, but now by the 23d article of the union, 
the fixteen eleged peers have all the privileges of the peers 
of parliament of Great Britain ; alio all the reft of the 
peers of Scotland have all the privileges of the peerage of 
England, excepting only that of fitting and voting in par- 
Mament...9,C27..117.. 1.P. Will. 583. 

A peereis dy. birth is intitled to privilege; fo of a 
peerefs by marriage, and that as well during coverture 
as after ; but as a peere/s by marriage, is faid to lofe her 
_ dignity by marrying a commoner, Q, If after fuch mar- 
riage fhe is intitled to any privilege. 2 Inf. 50. Stil. 
BZ 225 234252. 2 Cha.Ca, 224. Co. Lit. 16. 6 Co. 53. 
vg yer 79. 

_ It was holden by Holt, that where a perfon is called dy 
Beis to the houfe of Peers, he is no peer sill he fits in 

= parliament, the writ giving him no nobility or honour ; 
=  butthat it was the fitting in the houfe of Lords, and afio- 
ciating himfelf with them that ennobled his blood ; that 

_ therefore, if the King or he dies before a parliament meets, 
the writ is determined, and the „party remains a com- 
moner; but he held it otherwile in a creation by letters 
patents, by which the party is immediately noble without 
any other act or ceremony ; and tho’ the parliament never 
meets, or the King dies, the nobility remains to him 
and his pofterity, according to the limitations in the pa- 
tent. 4 New Abr. 229. 

Amember of parliament fhall have privilege of parlia- 
ment, not only for his fervants, but for his horfes, &c. 
or other goods diftrainable. 4 Inf, 24. 

J. S. brought debt againft H. who pleaded that he was 
tenant and fervant to Lord Moon, and prayed writ of 
"privilege might be allowed him ; plaintiff demurred ; it 
was argued, that the matter of the plea was againft the 
Common ftatute law ; but per Roll Ch. J. you ought not 
to argue generally againit the privilege of parliament ; 
every court hath its privilege ; I conceive a writ of pri- 
vilege belongs to a parliament man, fo far as to protect 
_ his lands and eftate ; and you have admitted his privilege 
by your demurrer. Svil. 139. oa Latch 150. and the 
BOea Sil. 167, 223. 1 Fon. 15 

The warden of the Fleet mifa on a writ of privi- 
lege, alledging that he was obliged to attend the houfe of 

rds; but it appearing that he was fued on an efcape, 
and the court confidering the great inconvenience that 

23 would enfue, and being of opinion that it was in their 

= diferetion whether they would grant fuch writ or no, on 
Ke a motion they faid he might plead if he would, but 
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they would not award fuch writ, or if his privilege was 
infringed, he might complain to the houfe of Lords. 2 
Vent. 154. 

In debt, the defendant pleads he was a fervant to a 
member of parliament and ideo capi feu arrefiari non 
debet ; the plaintiff prays judgment, and guia videtur 
quod AA privilegium quod magnates, Sc. &F eor um famili- 
ares capi feu arreflari non debent ; fed nullum habetur pri- 
vilegium quod non debent implacitari, ideo refpondeat oufter. 
1 Mod, 146. 

Defendant after a general imparlance pleaded, That he 
was fervant to a peer, and by North Ch. J. it is not re- 
ceivable, for it is the privilege of the mafter and not.the fer- 
vant ; but the defendant ought to Jue his writ of pri- 
vilege, for perhaps his mafter will not protect him ; and 
if he will not, he is then left to anfwer ; like to the cafe 
ofa counfellor, where it is the privilege of the client that 
he fhall not be compelled to difcover the fecrets of 
his client; but if the client be willing, the court will 
compel the counfelto difcover what he knows ; North faid, 
as it was a matter of great confequence, he would advife 
with the Chancellor and judges, what ufed to be done in 
fuch cafes; afterwards it was moved again, and North 
faid it was moved in the houfe of Lords, and that they 
had left it to the judges ; therefore the plea was rejected. 
Pafch. 30 Car. 2. in C.B, Leav. Wheatley. 

By an order of the 24th of January 1696, in the houfé 
of Lords, it was refolved, That no common attorney or 
folicitor, tho’ employed by a peer, fhould have the privi- 
lege of that houfe. 

By an order of the 24th of May 1724, this privilege 
was reftrained to menial {ervants, and others necefarily em- 
ployed about the eftates of peers. 

By an order of the 22d of January 1715, it was re- 
folved, That every peer fhould upon his honour certify 
to the houfe, that the perfons protected were within the 
privilege of the houfe; and thould by letter acquaint the 
party, arrefting fuch privileged perfon, with the fame. 

An attorney was taken in execution ona ca. /a. but 
upon a letter under the hand and feal of the Lord Say and 
Seal, the theriff difcharged him as feward to his lordfhip ; 
a rule was obtained at the fide-bar for the return of the 
writ; and on motion to difcharge this rule, it was. urged 
in behalf of the fheriff, that this privilege beloñged only 
to the peer, not to the party, and was not returnable to the 
procefs; that therefore the court ought not to infift upon 
areturn, as the fheriff could not juitify the detention of 
defendant, but under peril of the houfe of peers ; but on 
confideration of the above-mentioned orders, and on con- 
fidering the nature of this cafe, that the plaintiff was 
within the ordinary juftice of the court intitled to a re- 
turn of his writ; that without fuch return he might be 
debarred from any further execution ; but principally 
from the great inconveniency that might arife by allow- 
ing attornies, who are officers to the courts in which they 
re{pectively practife, and therefore amenable to thofe 
courts, this kind of privilege ; the court gave the plain- 
tiff liberty to proceed againit the fheriff, but gave him 
time to make his return. 4 New Abr. 230. 

In all civil caufes this privilege is regularly to be al- 
lowed ; fo that a peer, or member of the houfe of Com- 
mons, is not to be arrefted or molefted in his perfon or 
eftate. Bro. Exigent. 

But privilege of parliament doth not extend to high 
treafon, felony, breach of the peace, or furety of the 
peace. 4 Infi. 25 

Therefore in an ‘aaa uae for treafon or felony, tref- 
pafs vi & armis, affault or riot, procefs of outlawry fhall 
iffue againtt a peer ; for the fuit is for the King, and the 
offence is a contempt againft him ; but in civil aétions 
between party and party, regularly a capias or exigent 
lies not againft a lord of parliament. 2 Hal. Hif. P. C. 
199. 2 Hawk. P. C. 424. 

If a peer of parliament be conviéted of a diffeifin wiih 
force, a capias pro fine and exigent fhall iffue; for the 
fine is given by ftatute, in which no perfon is exempted. 
Cro. Eliz. 170. See Dyer 314. 

So in debt on an obligation againft the Earl of Lis- 
coln, who pleaded non ef faum, which being found 
againft him, the judgment was ideo capiatur; which on 
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å writ of error brought by him was objected to; in that 
a capias does not lie againft a peer, fed non allocatur ; for 
by this plea found againft him, a fine is due to the King, 
againft whom none {hall have any privilege. Cro, Eliz. 

03. 
? An information was exhibited in B. R. againft the Earl 
of Devonfhire, for ftriking iz the King’s palace ; which 
being in time of parliament, he infifted on his privilege, and 
refufed to plead in chief, but put in his plea of privilege, 
to which there was a demurrer, and the plea over-ruled, 
and he was fined 30,000/. Comb. 49. 

In the cafe of the feven bifhops it was infifted, that 
peers of the realm could not be committed in the fr/ in- 
ftance, for a mifdemeanor before judgment; and that 
no precedent could be fhewed where a peer had been 
brought in by a capias, which is the firft procefs for a 
bare mifdemeanor ; and they put in a plea in writing of 
their being peers, &c. but the plea was rejected. 3 
Mod. 215. ’ 

Peers are punifhable by attachment for contempts in 
many inftances; as for refcuing a perfon arrefted by 
due courfe of law; for proceeding in a caufe again{t 
the King’s writ of prohibition ; for difcharging other 
writs, wherein the King’s prerogative, or the liberty 
of the fubjeét are nearly concerned; and for other 
contempts which are of an enormous nature. 2 Hawk. 
P CSG. 
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the determination of this caufe, to afcertain the exact time 
of privilege that members of the houfe of Commons were 
Trin. 8 Geo. 
See Stran. Rep. 985. and 


intitled to after a diffolution of parliament. 
2. in B. R. Col. Piip cate: 
Reports in Time of Lord Hardwicke 16—727. 


3. Of the proceedings in courts by and againf? perfons in- 


titled to privilege of parliament. 


By 12 & 13 W. 3. cap. 13. fe@. 1. Any penon may 
profecute any fuit againit any perfon intitled to privilege 


of parliament, at any time immediately after the diffolu- 
tion or prorogation of parliament until a new parliament 
feall meet, or the fame be re-aflembled, and immediately. 


after any adjournment of both houfes for above fourteen 


days until both houfes meet ; and the courts may after 
fuch diffolution, prorogation or adjournment, proceed to, 
give judgment, and to make final decrees and fentences ; 


any privilege of parliament notwithftanding. 
Seg. 2, Provided, That this att fhall not fubjeé the 
perfon of any perfon intitled to privilege of parliament, 


to be arrefted during time of privilege; neverthelefs if 


any perfon have caufe of aétion againft any peer, fuch 


perfon after diffolution, prorogation or adjournment, or 
before any feflions of parliament, may have fuch procefs 
againft fuch peer, as he might have had out of time of — 
privilege ; and if any perfon have caufe of action againft 





any perfon intitled to privilege of parliament, after any 
diffolution, prorogation or fuch adjournment, ĉc. fuch 
perfon may profecute fuch perfon intitled to privilege, by 
fummons and diftrefs infinite, or by original bill and fum- 
mons, attachment and diftrefs infinite, which the courts 
are impowered to iffue, until they enter a common ap- 
pearance, or file common bail ; and any perfon having 
caufe of fuit may in the times aforefaid exhibit any bill or 
complaint againft any perfon intitled to privilege, in the 
Chancery, Exchequer or Dutchy court, and proceed there- 
on by letter or /ubpana as ufual ; and on leaving a copy 








If a peer be returned on a jury, on his bringing a writ 
of privilege he may be difcharged ; alfo it feems the bet- 
ter opinion, that without fuch writ he may either chal- 
lenge himfelf, or be challenged by the party. Dyer 
314. Moor 767. 9 Co. 49. Co. Lit. 157. 1 Fon. 


553. 

>So in the cafe of Sir Edward Bainton, who being 
returned on a jury, the court would not force him to 
be {worn againft his will, he being a parliament man, 
and the parliament then fitting. Pafch. 27 Car. 2. in 


A day of grace fhall not be given againft a lord of par- 


liament ; for he is prefumed to be attendant.on the fervice | may proceed thereon ; and for want of an appearance or 


anfwer, or for non-performance of any order or decree, 


of the bill with defendant, or at his laft place of abode, — 


of the publick. 9 Co. 49. a. 

So if a peer be made fteward of a bafe court, or ranger 
of aforeft, he may from the dignity of his perfon, and the 
prefumption that he is engaged in the more weighty af- 
fairs of the Commonwealth, exercife thefe offices by de- 
puty ; tho’ there are no words for this purpofe in his crea- 
tion. 9 Co. 49. a: 

So if a licence be granted to a peer to hunt in a chafe or 
foreft, he may take {uch a number of attendants with him 
as are fuitable to his dignity. 9 Co. 49. b. 

A peer or lord of parliament cannot be an approver ; 
for it is againft Magna Charta for him to pray a coroner, 
3 Inf. 129. 

If a peer bring an appeal, defendant fhall not be ad- 
mitted to wage battle, by reafon of the dignity of his per- 
fon. 2 Hawk. P. C. 427. 

In Jenkins the following privileges are laid down as 
belonging to peers: 1. They are intitled to a letter mif- 
five. 2. They have æ knight to try an iffue which con- 
cerns them. 3. They are not to be arrefted for any per- 
{fonal aétion. 4. They are exempted from ferving on 
juries. 5. To have no day of grace againft them. 6. 
Upon the trial of a peer for treafon or felony, they try 
him on their honour only not on oath. 7. When they 
pafs thro’ any of the King’s forefts to attend the King, on 
blowing a horn they may have a buck or doe, as the feafon 
of the year is. 8. They have power in their houfe to 
reverfe judgments given in the King’s Bench. g. They 
have the benefit of clergy, tho’ they cannot read. 10. 
They are not liable to find carriages for the King when 
he removes from one place to another. ‘Fenk. 107. 

In the cafe of Colonel Pit, the parliament was pro- 


rogued the 16th of April 1734, diffolved the 17th, and 


the new writs bore tefie the 18th following, and Pt, 
who was a member of that parliament, was arrefted on 
the zoth ; one of the queftions in this cafe was, Whe- 
ther the arreft was within the time of privilege? And it 
was determined that it was, altho’ defendant had lived 
for two years before no farther diftant from London than 
Hammerfmith ; but the court did not think it neceffary, in 


parliament be ftayed from profecuting any fuit commen- 


may /equeffer the eftate of the party, as is ufed where the 
defendant is a peer, but fhall not arreft the body of any 
privileged perfon, during the continuance of privilege of 
parliament. 


Sed. 3. Where any plaintiff by reafon of privilege of 
ced, fuch plaintiff fhall not be barred by any ftatute of li- 


mitation, or nonfuited, difmiffed, or his fuit difcontinued 
for want of profecution, but fhall on the rifing of the par- 
liament be at liberty to proceed. 


Se@. 4. No fuit or proceeding againft the King’s ori- 


ginal and immediate debtor, for the recovery of any debt 
originally and immediately due to his Majefty, or againft 


any perfon liable to render an account to his Majeity for 
any part of his revenues, or other original or immediate 


duty, or theexecution ofany fuch procefs, fhall beimpeach- 


ed or delayed by privilege of parliament; yet fo that the 
perfon of fuch debtor or accountant, being a peer, fhall 
not be liable to be arrefled, or being a member of the houfe 
of Commons, fhall not, during the continuance of pri- 
vilege, be arrefted by any fuch proceeding. See fat. z 
Fig AnnieS LL REA E 

Sed. 5. This act fhall not give any jurifdiétion to any 
court to hold plea of any real or mixed action in other 
manner than fuch court might have done before. 

A great improvement hath been made on this law, by 
the Stat. 10 Geo. 3. c. 50, whereby liberty is given to 
proceed againft perfons intitled to privilege during the 
fitting of parliament. See the ftatute, and tit. Parlia- 
ment, and Peers. 

A peer is to put in his anfwer to a bill in equity, on his 
honour oz/y, not on oath ; but when he is examined as 
witnefs, he muft be fworn. - Hi 

Alfo if a peer is by order of court to be examined on 
interrogatories, as to make an affidavit, the fame muft be 
onoath. Salk. 513. & wid. Preced. Chan. 92. 

Lord Stourton brought a bill againit Sir Tomas Meers, 


to compel him to a ipecifick performance of articles for — 


purchafing Lord Stourton’s eftate. Sir Yomas in his de- 
2 fence 
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fence infifted, that there were defeéts in Lord Stoxurton’s 
` title to the etate; and it being ordered that Lord Stourton 
fhould be examined ox interrogatories touching his title; it 
was objected, that Lord Stourroz being a peer ought to 
anfwer on honour only ; but it was ruled by Lord Har- 
court, that tho’. privilege did a allow a peer to put in his 
anfwer on honour only, yet this was reftrained to an an- 
fwer; and as toall affidavits, or where a peer isexamined 
as awitnefs, he muff be on oath; and that this examina- 
tion on interrogatories, being in a caufe wherein his Lord- 
Ship was plaintiff, to force the execution of an agree- 
ment, as Ais Lord(bip would have equity, fo he foould do 
equity, and allow the other fide the benefit of a difcovery, 
and that in a legal manner; and accordingly ordered Lord 
Stourton to put in his examination on oath. 1 P. Will. 
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It hath been held, that in an ation founded on the 12 
W. 3. defendant fhould have animparlance ; and that the 
prattice is to file a bill in nature of a {pecial capias again 
defendant, and ¢4ex to f{ummon him; and if he appears 
on fuch fummons, plaintiff may declare againit him, as 
in cuftodia marefealli. Hill. 10 Geo, 1. in B. R. Wadf- 
= worth w. Handifide. 
i Peers are intitled to a letter miffive, which method was 
introduced on a prefumption that peers would pay obedi- 
ence to the Chancellor’s letter ; and is founded on that 
= Tefpe&ł which is due to the peerage. Fenk. 107. 
___ Ifthe Lord doth not appear on the letter, a /ubpena on 
= motion, is awarded again him; becaufe no fubfequent 
procefs can be awarded but on a contempt to the Great 
= Seal, and the Chancellor’s letter is only ex gratia. 
i Ifon the fervice of the /ubpena, the peer doth not ap- 
= pear, or if he appears, and does not put in his anfwer, no 
= attachment can be awarded againft him, becaufe his perfon 
cannot be imprifoned; but the proceedings muft be by fe- 
;  queftration, uniefs caufe, &c. and this is regularly made out, 
= onaffidavit made of the fervice of the letter and hiia, 
tho’ fometimes it is moved for without, fince the peer 
- may fhew want of fervice at the day afligned to thew caufe 
why the fequeftration fhould not ifue; and this order for 
a fequeftration is never made abfolute without an affidavit 
of the fervice of the order to fhew caufe, and a certificate 
of nocaufe hewn. 2 Vent. 342. 
__Abill being filed againft a peer or pecrefs, the firft ap- 
S plication i is for the Chancellor’s letter returnable in term 
A tme; or it may be immediate, if the peer lives in town ; 
but in this cafe there muft be an affidavit, that the origi- 
Be nal letter is left with the peer at his houfe, with a copy of 
_ the petition as anfwered ; and therewith alfo is left an 
office copy of the bill figned by the fix clerk ; for if the 
bill is not figned, the fervice is irregular, 4 New Abr. 


238. 
i 







=- This letter is only a compliment, and no procefs to found 
proceedings on; fo that the peer may appear or not, as 
he pleafes; if he fails, a /udpena iffues againft him, and 
his time for appearing and anfwering being out, an at- 
tachment muft be aéza/ly fealed and entred againft him, 
tho’ never executed, to ground a fequeftration. It is a 
motion of courfe for a fequeftration on an attachment for 
want of an anfwer. 4 New Abr. 238. 
The peer muft be perfonally ferved with this order, and 
he hath eight days to thew caufe after perfonal fervice of 
the order ; ; if no caufe, the order is abfolute ; but if the fe- 
queftration is for want of an appearance, and he appears, 
the plaintiff muft run the fame race over again for want of 
an anfwer, and the peer mutt pray time to anfwer, as 
fuitors do. 4 New Abr. 238. 
The fame proceeding is again{t a member of the houfe of 
Commons ; there the party proceeds by way of fequettra- 
tion, only with this difference, that inftead of a letter, 
there always a /ubpeena {ued out. Ib. 
A fequeftration was granted, unlefs caufe, againft 
_ Lord Clifford for want of an anfwer; he afterwards put 
= inanfwer, which being reported infufficient, it was moved 
He fora fequeftration abfolutely, an in/ufficient anfwer being 
as no anfwer ; but the court thought it a hardthip in the 

cafe of a peer or member of the Houfe of Commons, that 
k fequeftration, which in fome refpeĉts is in nature of an 
execution, fhould be the firft procefs againft them; there- 
i; fore allowed, that in cafe of an anfwer which is reported 
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infufficient, the plaintiff is to move again de novo, forà 
fequeftration if. 2 P. Will. 385. 

It was moved for a fequeftration if, for want of an 
an{wer, againft a menial fervant of a peer, as the firft 
procefs for contempt, in the fame manner as in the cafe of 
the peer himfelf ; and tho’ the motion was granted by the 
Matter of the Rolls, yet the Regifter refufed to draw it 
up as thinking it againft the courfe of the court; which 
being moved again before the Chancellor, his Lordthip, 
on reading the Stat..12 W.3. likewife granted the mo- 
tion, it appearing to be both within the meaning and words 
of the fiatute; and if it were not fo, as it was plain no 
attachment would lie againft their perfons, confequently 
there would be no remedy again{ft them, and they would 
have a greater privilege than their Lord, if the procefs 
againft fuch menial fervant were to be a fubpena. 1 P. 
Will. 

For = learning on this fubjeét, fee 17 Vin. Abr. and 
4 New Abr. zit, Privilege. See alfo tit. Parliament, and 
Peers, and Black. Com. 1 V. 163, 166, 272.. 3 V. 289. 

Dzibileged laces. Formerly one of the greateft ob- 
ftruétions to publick juftice, both of the civil and crimi- 
nal kind, was the multitude of pretended privileged places, 
where indigent perfons affembled together to fhelter them- 
felves from juftice, (efpecially in London and Southwark) 
under the pretext of their having been anticnt palaces of 
the crown, or the like: All of which fantuaries for ini- 
quity are now demolifhed, and the oppofing of any pro- 
cefs therein is made highly penal. Black, Com. 4 Ve 
12 
A perfon was arrefted in the Temple, and on motion to 
fet it afide, it was infifted for him, that the Temple is pri- 
vileged from arrefts by the King’s grant; for which the 
authority. of Stow’s Chronicle and Dugdale were alledged : 
But by Holt, If the King hath made any fuch grant to 
that fociety, "ts void én law, they having no court of juf- 
tice within themfelves: Tis true, the Temple is extraparo- 
chial, and not within any parifh, nor in the city, fo as to 
come within the cuftoms of the city, but ’zis within the 
county of the city; and White Friars is within the jurif- 
diction of the city: Yet the court inclined not to counte- 
nance arrefts in the Temple, efpecially in term time; tho? 
they would not fet afide this arreft; fo defendant was held 
to {pccial bail. 

By 8 & 9 W. 3. c. 26. for preventing the many ill 
practices ufed in privileged places to defraud perfons of 
their debts ; the pretended privileges of White Friars, the 
Savoy, Salisbury-Court, Ram-Alley, Mitre Court, Fuller’s 
Rents, Baldwins Gardens, Montague Clofe, the Minories, 
Mint, Clink, or Deadman’s Place are taken away. And 
the fheriffs of London or their officers are enabled to take 
the poffe comitatus, and fuch other power as fhall be requi- 
fite, and enter fuch. privileged places to make any arreft 
on legal procefs, and in cafe of refufal to break open 
doors. 

The Stat. 9 Geo, 1. c. 28. enaéts, That if any perfon 
within Suffolk Place, or the Mint, or the „pretended limits 
thereof, zwz/fully obftruét perfons i in executing any writ, Sc, 
or abufe any perfon executing the fame, whereby he re- 
ceive damage or bodily hurt, the perfon offending fhall 
be tranfported, And on complaint to three juftices, &c. 
by any perfon who fhall have a debt owing from any one 
who refides in the Mint, having a legal procefs taken out 
for recovery thereof, if the debt be above 5o/. on oath 
thereof the juftices are impowered to iffue their warrant 
to the theriff of Surrey, to raife the pofé, and to enter the 
pretended privileged place, and arre{t the party, (ec. 

See the feveral ftatutes of 8 & 9 W. 3. c» 27. f- 15+ 
O Geo. 1. .¢528.- 11. Geos .c. 22. 

Wibvity, (Privitas) Private familiarity, friendfhip, in- 
ward relation: If there be lord and tenant, and the te- 


„nant holds of the lord by certain fervices, there is a privity 


between them in refpeét of the tenure. Cowell. 

There are three forts of privities, viz. Privity in eftate, 
in blood and in law. 

Privies in blood are intended of privies in blood inhe- 
ritable, and this is in three manners, viz. inheritable as 
general heir, or as fpecial heir, or as general and fpecial 


beir. Privies in eftate are as joint tenants, baron and 
feme, donor and donee, leffor and leffee, &c¢, Privies in 
law 
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n aré, when the law without blood or privity of eftate 

s the land on one; or makes his entry lawful, as lord 
es tehea’ lord who enters for mortmain, lord of villain, 
Sc. "8 Rep. 42. 6. E 

"Fhere aie three other forts of privities, viz. in refpe& 
of eftate only, contract only, eftate and contrat toge- 
ther. 

Privity of eftate is, as if the leffor grants over his 
reverfion, (or if the reverfion efcheat.) ~ Now between 
the grantee (or the lord by efcheat) and the leffee, there 
is privity in eftate only. So between the leffor and af- 
fignee of leffee ; for no contra was made between them. 

Privity of ‘contract only, is perfonal privity, and ex- 
tends only zo the perfon of the lefor, and to the perfon 
of the leffee ; as in the printipal cafe when the leffee af- 
lighed over his intereft, notwithftanding his affignment 
the privity of the contract remained between them, tho’ 
privity: of the eftate be removed by the at of the leffee 
himfelf; and the reafon of this is, rft, Becaufe the leffee 
himdfelf fhall not prevent by his own aét fach remedy 
which the [effor had againft him by his own contratt, 
but when the leffor granted over his reverfion, there, 
again{t his own grant, he cannot have remedy, becaufe 
he has granted the reverfion to the other, to which the 
rent-is incident, 2dly, The lefiee may grant the term 
to a poor man, who fhall not be able to manure the 
land, and who will by indigence, or for malice, permit 
it to lie frefh, and then the leffor fhall be without reme- 
dy, either by diftrefs, or by action of debt, which fhall 
be inconvenient, and will concern in efe&t every man, 
(becaufe for the moft part every man is a leffor, or a lef- 
fee ;) and for thofe two reafons all the cafes of entry by 
tort, eviction, fufpenfion and apportionment of the rent 
are anfwered ; for in fuch cafes it is either the act of the 
leffor himfelf, or the aét of a ftranger, and in none of the 
cafes, the fole act of the leffee himfelf fhall prevent the 
teflor of his remedy, and will introduce fuch inconve- 
nience as has been faid. 

Privity of contraét and eftate together, is between the 
leffor and leffee himfelf. 3 Rep. 23- 

Puby, (derived from the French prive, familiaris) 
Signifies him who is partaker, or hath an intereft in any 
astion or thing; as priwies of blood, (Old Nar. Brew. 
117) are thofe who are linked in confanguinity; every 
heir in tail is privy to recover the land intailed. Id. fol. 
147. No privity was between me and the tenant. Lit- 
tleton 106. 

If I deliver goods to a man, to be carried to fuch a 
place, and he, after he hath brought them thither, fteal 
them, “tis felony; becaufe the privity of delivery is de- 
termined as foon as they are brought thither. Staundf. 
Pl. Cor. ib. 1. cap. 15. 25. Merchants privy are oppotite 
to merchant firangers. 2 Ed. 3. 9 & 14. - 

The author of the New Terms of the Law maketh many 
_ forts of privies, wig. privies in eftate, privies in deed, pri- 
vies in law, privies im right, and privies ix blood. See 
Perkins 831, 832, 833. and Co. l. 3. fol. 23. and lib. 4. 
123, 124, mentions four kinds of privies, viz. Privies in 
blood, as the heir to his father ; privies in reprefentation, 
as executors, or adminiftrators to the deceafed ; préwres in 
flate, as he in the reverfion, and he in the remainder, 
when land is given to one for life, to another in fee, for 
that their eftates are created both at one time: The fourth 
is privy in tenure, as the lord by efcheat, that is, when 
the land efcheateth to the lord for want of heirs. Cowell. 

Privies inheritable, as heir general, fhall take benefit 
of the infancy, as if infant tenant in fee-fimple makes 
feofiment, and dies, his heir fhall enter, The fame law 
of him who is heir general and fpecial, and alfo of him 
that is heir fpecial, and not general. But privies in ef- 
tate (unlefs in fome {pecial cafes) fhall not take advan- 
tage of the infancy of the other. 8 Rep. 42. b. 43. See 
Privies and Privity. 

A furrender by an ideot of an eftate for life to deftroy a 
contingent remainder is void ab initio, therefore any per- 
fon may take advantage of it, as well privy in eftate as 
heir at law. But a feoffment in livery made propriis ma- 
nibus of the ideot, not being merely void, makes a dif- 
ference, Carth. 436. 


P Ka 


$D2ivilegium Clericale, Or in common fpeech fe be- 


nefit of clergy. See Black. Com. 4 V, 358, Ge. 
q9zivilcgium Property propter. See ib. 2V. 394- 
Privy Council, (Confilium Regis, Privatum Confilium} 

Is a moft honourable affembly of the King and Privy Coun- 


Jéllors in the King’s court or palace, for matters of itate. — 


4 Inf. 53. 


The King fits himfelf in eouncil, and appoints Privy — 


Counfellors without patent or grant, by putting them on 


the lift, and on their removal ftriking them out, which | 


he may do as he pleafes: They take an oath to the King, 
jaitly to advife him, to keep fecreey, Gc. ‘Their number 
at the firft inflitution was twelve; but at this time is 
without limitation, at the King’s will. 


Next to the Lord Prefident of the Council, the Lori Priaj ; 


Seal fits in Council, the Secretaries of State, and many 
other Lords and Gentlemen: And in all debates of the 


Council, the lowe delivers his opinion firt, and the - 


King declares his judgment Jaft ; and thereby the matter 
of debate is determined. A Inf. 55+ 

It is confiftent with fafety for a Privy Coan fellir to give 
the King counfel when demanded > and the beit couniel is 
ever given to a Prince, when the quettion is fo evenly 
propounded, as the Counfellor cannot difcern which way 
the King himfelf inclines; refolution should never pre- 
cede deliberation, nor execution go before refolution ; and 
when on debate and deliberation, any matter is velie: 
folved by the Council, a change of it on fome private in- 
formation is neither fafe nor honourable. 4 Inf. i 

The Court of Privy Council is of great antiquity: The 
government in England was originally by the King and 


Privy Council; tho’ at prefent the King and Privy Coun- , 


cit only intermeddle iz matters of complaint om Judden emer- 
gencies; their conftant bufinefs being to Bei for the 
publick good in affairs of ftate. 4 Infl. 5 

The Lords and Commons affembled in E have 
often tranfmitted matters of high concern to the King and 
Privy Council: And acts of the Privy Couneil, whether 
orders or proclamations, were of great authority; and 
Hen. 8. procured an aét of parliament to be made, that 


with the advice of his Privy Council, he might fet forth ` 


proclamations, which ould have the force of ads of par- 
px 3; but that ftatute was repealed in the reign of 
Ed. 

Tho’ aéts of the Privy Council ftill continued of great 
authority until the reigns of Charles the Firft and Second = 
And by +thefe were controverlies fometimes determined 
touching lands and rights, as well as the fufpenfion of 
penal laws, &c. But this feemed to be contrary to the 
25 Ed, 3. cap. 4. 

And by 16 Car. 1. cap..10. itis declared, that neither 


the King, nor the Privy Council, have authority by peti- a’ 


tion, &c. to determine or difpofe of lands, Sc. of any 
fubject. 

The King, with advice of his Council, publifhes pro- 
clamations binding to the fubjec ; but they are to be con- 
fonant to, and in execution of the laws of the land. 

It is in the power of the Privy Council to inquire into 
crimes againft government ; they may commit perfons for 
treafon, and other offences againft the ftate, in order for 
their trial in other courts; and any of the Privy Council 
may lawfully do it. 

But they take cognizance of no private matters “that 
may be determined in other courts; yet the kin pon of 
Ireland and the Plantations are in many refpedcts fubje& to 
the controul, and under the direction of the Privy Coun- 
cil; and law controverfies among the fubjects of Fery 


and Guernfey, &c. are determined by the Privy Council. » 


3 Inft. 182. Wood's Inf. 458. 


4 Inft. 53. 


By 33 Hen. 8. cap. 23. Perfons examined by the Privy 


Council, on treafons, &c. done within or without the 
realm, may be tried before commiffioners of Oyer and Ter- 
miner, appointed by the King in any county of England: 


This ftatute, as far as it relates to treafon committed with- — 


> 


in the kingdom, is repealed by 1 & 2 P. & M. cap. 10 
If a perfon be killed beyond fea, out of the realm, the 

fa& may be examined by the Priyy Council, and the of 

fender tried according to the aforefaid ftatute. ; 


Confpiracy” 
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Confpiracy by the King’s fervants, againft the life of 

a Privy Counfellor, &c, is felony. 3 Hen. 7. cap. 14. 

And perfons attem;ting to kill or unlawfully affault any 

Privy Counfellor, when ix the execution of his office, are 
_ guilty of felony without benefit of clergy, by the g Ann. 
cap. 16. And antiently if one did {trike another in 
the houfe of a Privy Counfellor, or in his prefence, the 
party offending was to be fined. 4 Inf. 53. 

No perfon born out of the King’s dominions, except of 
Englifo parents, fhall be of the Privy Council. 12 W. 3. 
eu 

There is to be but one Privy Council in Great Britain : 
And the Privy Council is not diffolved by death of the 
King; but continue for fix months, t.: 6 Ann. c. 6,7. 
Vide the Stat. 3 H. 7. c. 14. Alfo 9 dun. c. 16, and 1 
Hae PONG CNA Te fetes 25 e018. fe. 8. 2! Hawk 
P.C. c. 16. fed. 4. c 15. feet. 66t072,. And fee Black. 
Com. 1 V. 229, ETc 

Privy Deal, (Privatum Sigillum) Is a feal which the 
King ufeth to fuch grants or things,, as pafs the Great 
Seal, 2 Inf. 554. 

Firft, they pafs the Privy Signet, then the Privy Seal, 
and laftly, the Great Seal of England; and the clerks of 
the Privy Signet office write out {uch grants, patents, Gc. 
as pafs the Sign Manual, which being tranfcribed and 
fealed with the fignet, is a warrant to the Privy Seal, as 
the Privy Seal is a warrant tothe Great Seal. Wood's Inf. 


> 


Vs 
Bice the King’s grants, writings, and leafes, fhall pafs 
the Privy Signet, Privy Seal, and Great Seal; and the 
duties of the clerks of the Privy Signet, and Privy Seal, 
and what fees fhall be paid them and many articles 
concerning pafling the King’s grants, @c. are mentioned 
in the ftatute 27 H. 8, cap. 11. 

No protection can be granted under the Privy Seal, 
but under the Great Seal: But a warrant of the King un- 
der the Privy Seal to iffue money out of his coffers, is fuf- 
ficient ; tho? not under the Privy Signet. 2 Inf. 555. 
2 Rep. 17. 2 Roll. Abr. 183. And the Privy Seal is 
fometimes ufed in things of lefs confequence, that never 
pafs the Great Seal ; as to difcharge a recognifance, debt, 
&c. But no writ fhall pafs under the Privy Seal, which 
touch the Common law, 2 Inf. 555. And matters of 
the Privy Seal are not iffuable, or returnable in any court, 
Ec, 3 Nelf: Abr. 211. See Keeper of the Privy Seal, and 
Black. Com. 2 V. 347. 

-~ zizes. See Privateer, and Table to the Statutes. 

Privy Wedi. See Verdi&, and Black. Com. 3 V. 


377: À 

3920, Is a prepofition, fignifying for, or in refpect of a 
thing; as pro confilio, Sc. And in law, pro in the grant 
of an annuity pro confilio, fhewing the caufe of the grant 


amounts to a condition: But in a feoffment, or leafe for | 


life, &3c. zt zs the confideration, and doth not amount to a 
condition ; and the reafon of the difference is, becaufe 
the fiate of the land by the feoffment is executed, and the grant 
of the annuity is executory, Plowd. 412. Woods Inf. 
23%. 

®robare, In the laws of Canutus, was ufed for to claim 
a thing as a man’s own. Leg. Canut. cap. 44, 

Probate of Tetaments, (Probatio Teffamentorum) Is 
the exhibiting and proving wills and teftaments before 
the ecclefiattical judge, delegated by the bifhop, who is 
ordinary of the place where the party dies: And if all the 
deceafed’s goods, chattels and debts owing to him, were 
in the fame diocefe, then the bifhop of the diocefe, &c. 
hath the probate of the teftament ; but if the goods and 
chattels were difperfed in divers diocefes, fo that there 
were any thing out of the diocefe where the party lived, 
to make what is called ona notabilia, then the archbifhop 
of Canterbury or York, is the ordinary to make probate by 
his prerogative. Blount. 
` The probate of a will is ufually made in the fpiritual 
court, and is done by granting letters teftamentary to an. 

_ executor under feal of the court, by which the executor is 
enabled to bring any action, ĉc. And if fuch letters 
teftamentary are granted to the party who exhibits 
the will, merely on his oath, by fwearing that he be- 
Nieveth it to be the laft will of the deceafed ; this is 
called proving it in common form, and fuch a probate may 





be controverted at any time: But if the executor, befides 
his own oath, produces witnefles to prove it to be the laft 
will of the deceafed, and this ix the prefence of the parties 
who claim any intereff, or in their abfence, if fummoned 
and do not appear; this is termed a probate per te/fess 
which cannot be queftioned after thirty years. 2 Nel/. 
Abr. 1301. 

On an iffue whether the deceafed made an executor or 
no, the probate of the will was adjudged good proof. 2 
Lill, Abr. 375. And where the probate of a will is pro+ 
duced in evidence at atrial, defendant cannot fay that the 
will was forged, or that the teftator was non compos mentis, 
becaufe it is directly againft the feal of the ordinary, in a 
matter where he had a proper jurifdiétion ; but defendant 
may give in evidence that the {eal it/e/f was forged, or that 
the teftator had bona notabilia, or he may be relieved on 
appeal. 1 Lev.235. Raym. 405. 1 Strange 481. 

As the judge of the Spiritual Court only can determine 
the validity of wills for things perfoxal ; therefore the 
probate of fuch a will is undeniable evidence to a jury, and 
may not be controverted at Common law. 1 Ld. Raymi 
262. 

A probate, according to Holt, is evidence of a will only 
as to chattels: But if a will of lands be loft, it fhall be 
allowed for fuch a will concerning lands. Ibid. 731, 

35: 

When probate is to be granted of a will, wherein a le- 
gacy isinterlined in a different hand, and fuppofed to be 
forged, the executor has no remedy but in the Spiritual 
Court; where the will ought to be proved, with a /pecial 
refervation as to that claufe. 1 Peer Will. 388. 

Notwithftanding appeal from a will, a perfon is com- 
plete executor by the probate; tho’ the probate may be 
traverfed, if an executor plaintiff do not conclude with a 
profert hic in curia, or defendant may demand oyer of the 
will. 3 Bulf, 72. 

An executor being made by the a& of the party de- 
ceafed, the law intitles him to the probate of the will; 
and the probate cannot be revoked or altered, which would 
iu effect make a new will; yet it may be fufpended by an 
appeal: But if adminiftration be granted to one, this is by 
act of the court; and if he afterwards become bankrupt, 
&c. the adminiftration may be repealed. 1 Roll. Rep. 
226. Show. 293. 1 Salk. 36. 2 Nelf. Abr. 1302. 

By 21 Hen. 8. c. 5. it is ordained, that on probate of 
wills, ce. 6d. and no more fhall be taken by the Regifter, 
where the goods of the deceafed do not exceed five pounds 
value; and when the goods are above the value of 5 /. 
and under 40/, the fee to the Judge fhall be 2s. 6d. and 
to the Regifter 1s. and if the goods exceed 40/. in value, 
the Judge’s fee is 2s. 6d. and to the Regifter 2s. 6d. but 
this he may refufe, and take a penny for every ten lines of the 
will, &c. And if the officer takes more than his due fees, 
he fhall forfeit 10/. to be divided between the King and 
the party grieved. 

But it hath been held on this ftatute, that a tranfcript 
of the will muft be brought to the Regifter ready ingroffed, 
and with wax to be fealed, fo that the Regifter, é%c. may 
have nothing to do but to annex the probate to it; and 
then no fee fhall be taken for fuch. tranfcript. 4 Inf. 
336. Co. Ent 166, 

The power of granting frobates and adminiftrations of 
the goods of perfons dying, for wages or work done in the 
King’s docks and yards, fhall be in the ordinary of the 
diocefe where the perfon dieth, or in him to whom power 
is given by fuch ordinary, exclufive of the prerogative 
court, Fc. Stat. 4 ET 5 Ann. c.16. See Executor, &c. 
and Black. Com. 2 V. 508. 

49z0batoz, An accufer, or approver, or one who un- 
dertakes to prove a crime charged upon anothef. 

The word was /ri&ly meant of an accomplice in felony, 
who to fave himfelf confefied the fact, and accufed any 
other principal or acceflary, againft whom he was bound 
to make good the charge by duel, or trial by the country, 
and then was pardoned life and members, but yet to fuf- 
fer tran{portation._g™*—Cum probator perfecerit quod pro- 
mifit, tenetur ei conventio, feilicet ut witam habeat ES mem- 
bra, Sed in-regno remanere non debet, etiamfi velit plegios 
invenire, Bratton. Vid. Fleta, lib. 2. cap. §2. fea. 42, 
44> 

Procedendo, 


P-RO P RES 


‘power may be reftored by a writ of procedendo. Regi, 
12d4in+ 12: All, 20.) selene cs Oe neni Black. Com, on 
3 V. 109. an 

Procets, (Procefus a procedendo ab initio oa ad. fun) ire 
Is fo called, becauie it proceeds or goes out, upon for, 2 
matter, either original or judicial ; and hath two fignif- 
cations: Firft, it is Jargely taken for all the proceedings i in ; 
any action, real or perfonal, civil or crimiaal, from the 
beginning to the end: Secondly, We call that the procefs 
by which a man is called into any temporal court, becaufe 
itis the beginning or principal part thereof, by which the 
reft is directed; or if taken ftrictly, it is the proceeding, — 
after the original, sia gl. Britton 138. 
lib. 4. Crompt. 133. 8 Rep. 15 

Procefs is general or fpecial ; Be {pecial proce/s is oe 
which is efpecially appointed for any offence, Ge. by fla- 
tute: And there is great diverfity of procefss F. N. Bogs 

Procefs to cal! perfons into court, Gc. mufi be in 4 
name of the King; and if it ifue from the court. of King’s 
Bench, it ought to be under the ¢effe of the Chief Juftice, — 
or of the fenior Judge of the court, if there be no Chief 
Juftice; and if it ifueth from any other court, it is to be 
under the seffe of the firt in commiffion, Ge. Dak iak 
132., Finch 436. Cro, Car. : 

No procefs thall regularly itiue in the King’s name. Pek 
by his writ, to apprehend a felon or other malefaétor, uno 
lefs there be an indi&ment or matter of record inthe | 
court, upon which the writ iffues. 1 Hale's Hif. Pol i 







































3Dzocedendo, Is a writ which lieth where an a&tion is 
removed from an inferior to a fuperior court, as the 
Chancery, King’s Bench, or Common Pleas, by habeas corpus, 
certiorari, or writ of privilege ; to fend down the caufe to 
the court from whence removed, TO PROCEED On it, it 
not appearing to the higher court that the fuggeftion is 
fufficiently proved. F. N. B. 153. 5 Rep. 63. 21 
Fac. 1. cap. 23. 

And if the party who fues out a habeas corpus, or cer- 
tiorari, doth not put in good bail in time, (where good 
bail is required) then there goes this writ to the inferior 
court TO PROCEED zon objftante the habeas corpus, Ge. 
2 Lill, Abr. 376. 

If a certiorari or habeas corpus, to remove a caufe, be 
returned before a judge, the judge will give a rule there- 
on to putin good bail, by fuch a day, which if defendant 
on ferving his attorney with a copy of the rule, doth not 
do, then the judge will fign a warrant for a procedendo, to 
remove the caufe where the action was firit laid: Alfo if 
bail be put in at the time, and do not prove good, the 
judge will grant a rule for better bail to be put in by fuch 
a day, or elfe to juftify the bail already put in; which if 
defendant doth not do, the judge will then likewife grant 
a warrant for a procedendo. 2 Lill. 377. 

Where bail put in on removal of a caufe into B, R. is 
difatlowed by the court, if defendant on a rule for that 
purpofe, and notice given, refufe to put in better bail, 
fuch as the court fhall approve of, a procedendo may be 
granted ; for difallowing the bail makes defendant in the 
Jame condition as if he had put in no bail, and until the bail 
is put in and filed, the court is not poffefféd of the caufe fo as 
to proceed in it. Mich, 24 Car. B. R. 

After a record returned, and defendant hath fled dail 
in B., R. on acaufe being removed, a procedendo ought 
not to be granted; becaufe by giving and filing bail in 
this court, the bail below is difcharged. Sid. 313. 2 
Nelf. Abr. 1304. And it hath been held, that by the 
Common law, if a certiorari be once filed, the proceedings 
below can never be royáved by any procedendo. Hawk, 
P..C. 294. 

“Wile x, caufe by the gies of London is actionable, and 

will not bear an aétion at the Common law, if on sabeas 
carjus or certiorari, brought to remove fuch caufe into 
B. R. it doth fo appear to the court ; the court will grant 
a procedendo to authorife the court of Londan to proceed in 
the matter; otherwife the party who brought the action 
would be without remedy. 2 Lill. Abr. 376. ‘This writ 
of procedendo is called a procedendo in loquela, See Black, 
Com. WK. 353 

Peoccdendo on Bid aper. If a man pray in aid of 
the King, in a real action, and aéd be granted ; it fhall 
be awarded that he fue to the King in Chancery, and the 
juftices in the Common Pleas fhall itay until the writ of 
procedendo de I.quela come to them: And if it appear to the 
judges by pleading, or fhewing of the party, that the 
King hath intereft 72 the land, or fhall lofe rent, Ge. 
there the court ought to flay until they have from the 
King a procedendo in loquela: And then they may proceed 
in the plea, until they come to give judgment; when the 
jultices ought not to proceed to judgment, without a writ 
for that purpofe.. New Nat. B. R. 342. So in a perfo- 
nal action, if defendant pray in aid of the King, the 
judges are not to proceed till they receive a procedendo in 
loquela. And tho’ they may then proceed and try the iffue 
joined, they fhall not give judgment until a writ comes to 
them to proceed to judgment. Ibid. 

*Dr0cedendo ad Judicium, Lies where the judges of- 
any court delay the party, plaintiff or defendant, and will 
not give judgment in the caufe, when they oaght todo it. 
Wood's Inft. 570. 

If verdi&t pafs for the plaintiff in aff/e of novel difftifin 
before the juitices of affife, and before they give judgment, 
by a new commiflion, new juftices are made ; the plaintiff 
in affife may fue forth a certiorari, directed to the other 
juitices to remove the record before the new juftices ; and 
another writ to the new juftices to receive and inype the 
record, and then proceed to judgment, Gc. New Nat. 
Brev. 342, 343. 

Where the authority of commiffioners of oyer and ter- 
miner, Jc. is fufpended by writ of /uperfedeas ; their 
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“A legal proceedings commence by original writ, ine 
di&tment, or information ; or in B. R. by bill of Middle- - 
Jex, or latitat, which is the original procefs of this courts 
and is in nature of an original to caufe appearance. 2 
Lill. Abr. 377. 

There is no need of procefs on an indi&ment, e. 
where defendant is prefent in court; only where he is abs 
fent. 2 Hawk. 281. 

The procefs on indigtment of capias, &c.*is ap ointed 
by the 25 Ed. 3. and 8 Hex. 6. In actions of the cafe, 
and writs of annuity and covenant, by Stat. 19 Hen. 7e 
23 Hen.8. And no writ, procefs, Se. fhall be difcon- 
tinued by the King’s death. 4 & 5 W. M. 1 Ann 

If procefs is awarded out of a court, whichehath no 
jurifdiction of the principal caufe, it is coram non ju 
and void: And the fheriff executing it will be a trefpi 
2 Leon. 89. 

Proceedings in the fuperior and inferior courts aati 
regularly and formally entered, according to the lega 
courfe; or they may be reverfed for error, in 2. i 


79: ; 
Antiently all law proceedings, &c, were in. French 
Tho’ by ftatute fince made, it was enacted, that it fhould 
be pleaded and anfwered in Engli, and entered and’ 
inrolled in Latin, 36 Ed. 3. c. 15. 2¢,Car.2. c. 3. 
The old entries of the law proceedings in French was re~. 
quired by William the Conqueror, it being a language 
which he himfelf knew; and the ufe of Latin. is faid to be. 
introduced by the clergy, when the bifhops and other fpi= 
ritual perfons were judges, and chief officers of our courts; 
and this they did, as knowing whatever alterations there _ 
were in national languages, the Lasix would be generally _ 
underftood. Yet fome give another reafon for it, that it 
was done to keep the people in ignorance, and to havein — 
their own power only the interpretation of the laws. Fore, 
teftue 100. © ve 
By a late ftatute, all proceedings in the cousts of julie 
fhall be in the Exglif tongue, and be written in a com= 
mon ingrofling hand, not cout hand, in words at length, i: 
&c. on pain of forfeiting the fum of çol And titg TA 
flations, errors in form, and miftakes of clerkthip, 
be amended before or after judgment: Alfo the ftatutes $ 
Jeofails extend to all forms, and proceedings in Englip, ex exe, 
cept in criminal cafes. But this ftatute extendeth not to E3 
the court of Admiralty, as to certifying any pares 
beyond the feas, &c. which may be in Lati» as forr 
Stat. 4 Geo.2. c. 26. And in the court of Receipt of th 
Exchequer in England, officers and clerks may carry 
their bufinefs in their ufual courfe; alfo writs, proc 
pleadings, @c. may be written exprefling numbers by i 
gures, and with ufual abbreviations in Bagi; and na 
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Land. cap. 9. ‘12 Co. 74, 75. 
Bie 3°: 2 Rol, Abr, 209. 3 Inft. 162. 


_ of writs, &c. to be expreffed in the fame language as hath 


been commonly ufed, by 6 Geo. 2. ¢. 6. 14. z 
As to civil proce/t, fee Black. Com. 3 V. 279. xii.— 

And as tothe criminal proce/s, fee ib. 4 V. 313. 
Obfruding the execution of lawful proce/s, is an offence 


againft publick juitice, of a very high and prefumptuous | 


nature; but more particularly fo, when it 1s an obitruc- 
tion of an arref upon criminal proce/s. And it hath been 
holden, that the party oppofing fuch arre? becomes there- 
by particeps criminis ; that is, an a¢ceffary in felony, and 
a principal in treafon. Black. Com. 4 V. 129. 
3DoceMon, In cathedral and conventual churches, the 
members had their ftated sroceffons, wherein they walked 
in their moft ornamental habits, with mufick, finging 
hymns, and other fuitable folemnity: And in every pa- 
rifh, there was a cuftomary annual proceffion of the parith 
priek, the patron of the church, with the chief flag, or 
holy banner, and the other parifhioners, ro take a circuit 


round the limits of the parifb or manor, and pray for a blef- 


fing on the fruits of the earth; to which we owe our pre- 
fent cuftom of perambulation, which in mok places is ftill 
called proceffioning and going in proceffion, tho’ we have lok 
the order and devotion, as well as pomp and fuperitition 
of it. 
 Pecceflum Continuando, Is a writ for the continuance 
of proce/s, after the death of the Chief Juftice, or other 
juttices in the commiiffion of oyer and terminer. Reg. Orig. 
TASA = + 

PDrocheiu Bip, (Prox!mus Amicus) Is ufed in law for 
him who is the next friend, or next of kin to a child in his 
nonage, and in that refpect is allowed to deal for the in- 
fantin the management of his affairs,; as to be his guar- 
dian if he holds lands in focage, and in the redref{s of any 
SLANE ce dO UWE. 2, Ce 15. 
2 Inf. 261. 
_ Prochein amy is commonly taken for guardian in focage ; 
but otherwife it is he who appears in court for an intant 


who fues any ation, and aids the infant in purfuit of his 


action: For to fue, an infant may not make an attorney, 


but the court will admit the next friend of the infant plain- 
tif; and @ guardian for an infant defendant. 


If no guardian*is appointed by the father, &c. of an 


infant, the courfe of B. R. hath been to allow one of the 
Officers of the court to be prochein amy to the infant to fue. 
-Terms de Ley. 


2 Lill. Abr. 52. 
It hath been held, that a guardian and prochein amy are 


F i diftin&, tho’ either of them may be admitted for the plain- 
_ tiff being an infant. 3 


= Prochein amy was never before the Statute Wefm. 1. 
and was appointed żz cafè of neceffity, where an infant was 
to fue his guardian, or the guardian would not fue for 
him ; for which reafon he may be admitted to fue by 


a prochein amy, when he is to demand’ or gain any thing. 


2 Nelj. Abr. 997. : 
The plaintiff infant may fue per guardianum, or per 
proximum amicum ad profequendum; and if the admiffion 


4s to fue per guardianum, when it fhould be per proximum 


amicum, it will be well enough, there being many prece- 
dents both ways: But if he isfued, it mu/? be per guardia- 
Cro. Car. 86, 115. Hut. 92. If an infant be 
difturbed by the chief lord, fo that he cannot bring 
affife, his prochein amy fhall be admitted. 3 Ed. 1. cap. 
48. Sowhere the infant is eloined, Sc. 13 Ed. 1. c. 15. 
See Infant, and Black. Com. 1V. 464. 

— Prochein Bvoidance, Iš nothing but a power to pre- 
fent a minifter toa church when it fhall become void: As 
where one hath prefented a clerk to a church, and then 
grants the zexr avoidance to another, &c. See Avoidance. 


=- Proclamation, (Proclamatio) Is a notice publickly 


given of any thing, whereof the King thinks fit to adver- 
tife his fubje€ts, and fo it is ufed. 7 Ric. 2. cap. 6. 
It is plain that the King by his prerogative may, in 


certain cafes and speciaL occasions iffue out Pro- 


clamations for prevention of offences, to ratify and confirm 


an antient law, or as fome books exprefs it, guoad terrorem 
populi, to admonifh them that they keep the Jaws on pain 
of his difpleafure ; and fuch Proclamations being grounded 


on the laws of the realm are of great force. Fortefc. de 
11 Co. 87. Dalf. zo. 
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It is likewife clear, that the fubjećt is obliged ön pain 

of fine and imprifonment to obey every Proclamation le= 
gally made ; and that tho’ the thing prohibited were an 
offence before, that yet the Proclamation is a circumftance 
which highly aggravates it; and on which aoze the party 
difobeying may be punifhed. i12 Co. 74. f08. 251. 
. It is clearly agreed, that no private perfon can make 
any Proclamation of a publick nature except by cuftom, as 
is ufual in fome cities and boroughs; this being a prero- 
gative at, with which alone the King is intrufted. “Bro. 
Proclamat. pl. 1.12 Co..75.° Crom. Fur. At. 

But the King cannot by ‘his Proclamation change any 
part of the Common law, ftatutes or cuftoms of this realm 5 
nor can he by his Proclamation create any offince which was 
not an offence before; for thefe things cannot be done 
without a legiflative power, of which in our conttitution 
the King is buta@ part. Dalf. zo. pl. to. 12 Co. 75. 
Pipe. 87. "b. 

On this foundation it hath been held, that the King’s 
Preclamation prohibiting the importation of wines from 
France on pain of forfeiture, was againff law and void; 
there being no war at that time fubfifting between the 
nations. 2 Inj. 63. 

So where an att was made by which foreigners were 
licenfed to merchandize within London; and H. 4. by 
Proclamation prohibited the execution of it, and ordered 
that it fhould be in fufpenfe ugue ad proximum parliamen- 
tum; and this was held to be againft law. 12 Co. 75. 

On a conference between fome Lords of the Privy 
Council and the two Chief Juftices (of which Lord Coke 
was one) and Ch. B. and Baron A/tham, the queftion' 
was, 1ft, Whether the King by Proclamation might pro- 
hibit new buildings in and about London. adly, If the 
King might prohibit the making ftarch of wheat. And 
the judges were of opinion, that the fubject could nor be 


| reftrained in thefe particulars by the King’s Proclamations 


12-€0. 74. 

The King by proclamation may call or diffolve parlia- 
ments, declare war or peace ; for thefe are prerogative 
aéts with which he is intrufted as the executive part of thé 
Jaw; but if there be an aĝual war, it is not neceflary in 
pleading to fhew that fuch war was proclaimed. 3 Inf. 
162. 1 Hal. Hij. P. C. 163. Owen 45. Raf. Ents 
605. 
The King by proclamation may legitimate foreign coin, 
and make it current money of this kingdom, according 
to the value impofed by fuch proclamation ; he may legiti- 
mate bafe coin, or mixed de/ow the ftandard of /erling ; 
he may enhance coin to a higher denomination or value ; 
and may decry money that is current-in ufe and pay- 
ment ; and in all thefe cafes a proclamation, with a pro- 
clamation writ under the Great feal, is neceffary. Co. 
Lit. 207, & .5 Co,.-114. 6. Dau. 21.1 igal. tif. 
PAC IO2; 197. 

The King by proclamation may appoint fafts and days 
of thankfgiving and humiliation ; and iffue proclamations 
for preventing and punifhing immorality and profanenefs ; 
and injoin reading the fame in churches and chapels. 
Comp. Incumb. 354. 

A proclamation muft be under the Great feal, and if de- 
nied is to be tried by the record thereof; but if a man 
pleads that he was prevented doing a thing by froclama- 
tion ; it feems the better opinion, that he need not aver 
that fuch proclamation was under the Great feal;- for al- 
leging, that fuch proclamation was made, it fhall be in- 
tended to have been duly made. Cro. Car. 180. See 
1 Roll. Rep. 172. 

By the fat. 31 Hen, 8. c. 8.. The King’s proclamation 
was to be of the fame effect as an att of parliament; not 
to prejudice life, liberty, &'c. and contemners of it to be 
adjudged traytors. 

But, as very juftly obferved by Mr. Juftice Black/fone 
in his Com, 1 V. 271. this was ‘* a ftatute, calculated to 
«< introduce the moft defpotic tyranny, and which muft 
« have proved fatal to the liberties of this kingdom, had 
« it not been luckly repealed in the minority of his fuc- 
« ceffor, about five years after,” wiz. by fiat. 1 Ed. 6. 
c.12. See alfo Black. Com. 4 V. 424. 

The King may make a proclamation to his fubjects, 
Quoad terrorem populi, and put them in fear of his dif- 
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pleafure ; but not on any other certain pain, as forfeiture 
of their land or goods, or to undergo the penalty of a 
fine and imprifonment, &c. Dalif. 20. 2 Lill. Abr. 

381, 382. Yetthe King by his proclamation may inhibit 
his fubjeéts that they go not out ofthe realm, without li- 
cence ; and if the fubjeét act contrary, for this con- 
tempt he fall be fined to the King. 12 & 13 Eliz. 
Dyer 296. 

There are proclamations of divers kinds; and a proclama- 
tion is to be pleaded under the Great feal, without which 
it doth not bind, &c. Cro. Car. 130. Vide pis and 
Privy Council. And Black. Com. 1 V. 270. 4 V. 424. 

Pzoclamation of Wourts, Is ufed particularly in the 
beginning or calling of a court, and at the difcharge or 
adjourning thereof; for the attendance of perfons, and 
difpatch of bufinefs: And before a parliament is diflolved, 
êe. Publick proclamation is to be made, that if any per- 
fon hath any petition, he fhall come in and be heard. Lex 
Conftitut. 156. 

At the latter end of the aff, there is ufually procla- 
mation made, that no more records of Nifi prius fhail be 
put in to be tried at zhat affifes; after which they will not 
be received, and all perfons who have not then put in 
their records of Nifi prius may depart, and are bound to 
give no longer attendance at that aflifes. 2 Lill. Abr. 
381. 

Proclamation is made in Courts Baron, for perfons to 
come in and claim vacant copyholds, of which the tenants 
died feifed fince the laft courts ; and the lord may feize a 
copyhold, if the heir come not in to be admitted on pro- 
clamation, Gc. 1 Lev. 63. 

Proclamation of Exigents. On awarding an exigent, 
in order to out/awry, a writ of proclamation iffues to the 
fheriff of the county where the party dwells, to make three 
proclamations for defendant to yield himfe!f, or be out- 


awed.) Stat. 6- Menera co 44 EST Blix. ce 3. AILS 
Will. S Mar. See Black. Com. 3 V. 284; xvi. 3 V. 
314. 


a9roclamation of a Fine. When any fine of land is 
pafled, proclamation is folemnly made thereof in the court 
of Common Pleas where levied, after ingroffing it; and 
tranf{cripts are alfo fent to the juftices of a/i/e, and jultices 
of the peace of the county in which the lands lie, to be 
openly proclaimed there. 1 R.3. c. 7. See Black. Com. 
PTY Lee As 
Proclamation of ulances. By ftatute, proclamation 
is to be made againit zu/fances, and for the removal of 
them, €5c.. IZR. Z. : 
zoclamation of Webellion, Is a writ whereby a man 
not appearing upon a /ubpana, or an attachment in the 
Chancery, is reputed and declared a rebel, if he render not 
himfelf by a day affigned. See Commiffion of Rebellion. 

_ And Black. Com. 3 V. 444. 

Proclamation of Weceulants. There isa proclamation 
of recufants, by which they thall be convifted, on non- 
appearance at the aflizes. 29 Eliz. 3 Fac. 1. 

4920 confeffo, Is where a bill is exhibited in Chancery, 
to which defendant appears, and is afterwards in con- 
tempt for not anfwering ; when the matter contained in 
the bill fhall be taken as if it were confeffid by defendant. 
Terms de Ley. 

If adefendant is in cuftody for contempt in not anfwer- 
ing, ona habeas corpus, which is granted by order of 
court, to bring him to the bar, the court afligns him a 
day to anfwer; and the day being expired, and no anfwer 
put in, a fecond habeas corpus is iffued, and the party 
being brought into court a further day is afligned ; by 
which day, if he anfwer not, the bill on the plaintif ’s 
motion fhall be taken pro confefo, unlefs caufe be thewed 
by a day; and for want of fuch caufe fhewed on motion, 
the fubftance of the bill fhall be decreed to plaintiff. 5il. 
1662. Alfo after a fourth infufficient anfwer, the matter 
of the bill not fufficiently anfwered unto by the defendant 
fhall be taken pro confefo, and decreed accordingly. 

Stat. 5 Geo. c. 25. enacts, That ifin any fuit in equity 
any defendant, againft whom procefs fhall ifue, /ball not 
caufe his aptearance to be entered according to the rules of 
the court, in-cafe fuch procefs had been ferved, and af- 
fidavit fhall be made, that fuch defendant is beyond the 
feas ; or that, on inquiry at his ufual place of abode, he 
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could not be found, fe as to be ferved, and that there is TD 


jut ground to believe that fuch defendant is gone out of 
the realm, or abfconds to avoid being ferved; the court 


may make an order, appointing defendant to appear ata 


day therein to be named, and a copy of fuch order fhall, 


within 14 days, be inferted in the London Gazette, and 5 y 
publifhed on fome Lord’s day, after divine fervice, ia 


the parifh church where defendant made his ufual abode 
within 30 days next before his abjenting ; and a copy of 
fuch order fhall be pofted up, viz. a copy of fuch order 
made in Chancery, Exchequer or Dutchy Chamber, hail 
be pofied up at the Royal Exchange; and a copy of every 
fuch order made in any of the courts of equity of the 
counties-Palatine, or of the great feflions in Wales, thall 
be potted up in Jome market town within the jurifdiãion of 
the court, neareft to the place where defendant made his fual 


abode, fuch place of abode being alfo within the jurifdic- 


tion of the court ; and if defendant do not appear within 


fuch time as the court appoint, then, ou proof made of — 


publication of Juch order as aforesaid, the court may order 


plaintiff’s bill to be taken pro confeffo, and make fuch de- 


cree as fhall be juft ; and zbe court may order plaintiff to be 


paid his demands out of the eftate fequefired according tothe de- 


cree; fuch plaintiff giving fecurity, to abide fuch order 
touching the reftitution of fuch eftate, as the court fhall 
make on defendant’s appearance. But in cafe plaintiff 
refufe to give fecurity, then the court fhall order the ef 


fects fequettred to remain under the direétion of the court, — 
until the appearance of defendant to defend fuch fuit— — 


Provided, That this a& fhall not affeét perfons beyond 
the feas, unlefs afidavit be made of their being in Zaglaad 
within two years before the /ubpena: Nor extend to 
courts having a limited jurifdittion, unlefs oath be made 
of perfonal réfidence in fuch Juri{diction one year before 
the Jubpæna. 

Barnardifton (4.01 to 404.) el us, That it is not fuf- 
ficient on this ftatute to make affidavit, that the party 
making it was informed, and believes that defendants 
withdrew themfelves, in order to avoid being ferved 
with the procefs of the court. But it muft be like- 
wife {worn éy whom the deponent received fuch informa- 
tion. 

Defendant appeared, and flood out to a fequeftration, 
and afterwards, on getting time, put in an anfwer, which 
was reported infuficient in near twenty exceptions, and 
was ferved with a /ubpena to make a better anfwer, The 


defendant put in another anfwe;, a-like infuticient, {t 


was infifted for defendant, that the practice of taking 
bills pro confeffo is not of long ftanding, the ancient way 
being to put the plaintiff to make proof of the fubftance 
of the bill; and that, in this cafe, taking all the bill gra 
confefa, where part had been fuficiently anfwered, feem- 
ed very ftrange. But it was anfwered, that an in/uficient 
anfwer is as no anfwer, therefore the whole to be taken 
pro confef> ; and the Matter of the Rolls decreed for 
plaintiff. But Lord Chancellor King, on an appeal, faid, 
He would confider how matters ftood at the time of fuch 
decree, and that it was fuflicient that there then was an 
anfwer, and which the plaintiff had admitted to be fo by 
fuing his procefs fora better; and that fo defendant cou- 
feffed the whole bill true, when by the Matter’s report, 
(which was a record of the fame court) he had anfwered 
the greatelt part; and when the plaintiff himfelf had 
taken the firft anfwer to be an anfwer in part by ferving 
the defendant with procefs to put in a better, wa, againik 
common fenfe ; and reverfed the former decree. 2 Wil- 
liam’s Rep. 556. 

If defendent obflinately infifts on his demurrer, and tre- 
fufes to anfwer, | where the court is of opinion, that fuf- 
ficient matter is alleged in the bill to oblige him to an- 


iwer, and for the court to proceed upon, the court will | 
for by the demur- ` 


decree the matter of the plaintiff’s bill ; 
rer are confefed all matters of fact that are alleged. Cua 
Canc. 209. 


Poto, ( Procurator) Is he whe undertakes to manage 


anether man’s caufe, in any court of the Civil or Eccleti 
aflical law, for his fee: 
Proctor not to prattife, ita popith recufant, 3 Jec- L 
c. §. Not to act as juttice of peace. SiGe, Ze & 18% 
See Black, Com. 3 F. 25. 
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_ deacon, razione vifitationis ; formerly the vifitor demanded 


_. when he came abroad to do his duty, and examine the 


prohibited by feveral councils and bulls ; and that of 
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Potos of the Clergy, (Procuratores chri ) Are thofe for another man ; and grocuracy for the writing or inftru- 


who are chof-n and appointed to appear for cathedral or 
other collegiate churches ; as alfo for the common clergy 
of every dioceie, to fit in the Convocation houfe in the time 
parliament. 

On every new parliament the King direéteth his writ to 
the archbifhop of each province, for the f{ummoning of 
all bifhops, deans, archdeacons, ĉc. to the convocation, 
and generally of all the clergy of his province, afligning 
them the time and place in the writ; then the archbifhop 
of Canterbury, on his writ received, according to cuftom 
direéts his letters to the bifhop of London, as his provincial 
dean, firi citing him peremptorily, and then willing him 
~ tocite in like manner all the bifhops, ec. and generally 


DEN clergy of his province, to the place, and againft 


the day prefixed in the writ; but direĉeth withal, that 
one proctor be fent for every cathedral or collegiate church, 
and two prodors for the body of the inferior clergy of each 
diocefe; and by virtue of thefe letters authentically feal- 
ed, the bithop of London direéts his like letters feverally to 
the bifhop of every diocefe of the province, citing them 
in like fort, and willing chem not only to appear, but 
_alfo to admonifh the deans and archdeacons peérfonally to 
appear ; and the cathedral and collegiate churches, and 
the common clergy of the diocefe to fend their prodors to 
the place at the day appointed; and alfo willeth them to 
certify to the archbifhop the names of every perfon fo 
warned by them, in a fchedule annexed to their letter 
certificatory : Then the bifhops proceed accordingly, and 
the cathedral and collegiate churches, and the body of 
the clergy make choice of their procfors ; which being 
done and certified to the bifhop, he returneth all at the 
say Cowell. 

Pıoconfules, Were thofe who were called Juftices in 
“gre, or Jufliciarii errantes, in England. Cowell. 
A Procurations, (Procuraticnes) Are certain fums of mo- 
mney which parifh priefts pay yearly to the bifhop or arch- 


a proportion of meat and drink for his refrefhment, 


flate of the church ; afterwards thefe were turned into 
annual payments of a certain fum, which is called a pro- 
curation, being fo much given to the vifitor, ad procur- 
andum cibum et potum. And complaints were often made 
of the exceflive charges of the procurations, which were 


Clement the Fourth is very particular, wherein mention is 
made that the Archdeacon of Richmond, viliting the 
diocefe, travelled with one hundred and three horfes, 
twenty-one dogs, and three hawks, to the great oppref- 
fion of religious houfes, &, 

Thefe ase alfo called Proxies; and it is faid there are 
three forts of procurations or proxies; ratione vifitationis, 
confuctudinis, (= pacti; and that the fir is of ecclefiattical 
cognifance, but the two lait are triable at law. Sardr. 
180. 

A libel was brought i in the Spiritual court for procura- 
rions by the archdeacon of York, ‘fetting forth, that for ten 
er twenty years, (Jc. there had been due and paid to him 
fo much yearly by a parfon and his predeceflors ; who 
fuggeited for a prohibition, that the duty had been pay- 
able; but denied the srefcription, and that the Ecclefiaitical 
court cannot try prefcriptions ; but it was adjudged, that 
procurations are payable of common right, as tithes are, 
and no action will lie for the fame at Common law ; if 
he had denied the guantum, then a prohibition might go. 
Raym. 3607 See flat. 34 Hen. 8. c. 19. 

‘Precuratoz, Is one who hatha charge committed to him 
by any perfon ; in which general fignification it hath 
been applied to a vicar or lieutenant, who atts inftead of 


another; and we read of procurator regni, and pro.urator 
_ reipublice, which is a publick magiltrate : 


Alfo proxies of 
lords in parliament are in our law-books called Procura- 


dores; the bifhops are fometimes termed procuratores ec- 
i ee and the advocates of religious houfes, who 


were to folicit the interefls, and plead the caufes of the 
- focieties, were denominated procuratores monafferii ; and 
_ from this word comes the common word proctor. It is 
Ewa ufed for him who gathers the fruits of a benefice 












ment whereby he is authorifed. 3 R. 2. c 3. 

Wzocuratores eccieliae parochialis; The churchwar- 
dens who were to act as proxies and reprefentatives of the 
church, for the true honour and interet of it. Paroch, 
Antig. 562. . 

Brocuratozium, The procuratory, or intrument by 
which any perfon or community did conititute or dele- 
gate their proctor or proétors, to reprefent them in any 
judicial court or caufe. 

Proves homines, Is a title often given in our old 
books to the Barons of the realm, or other military tenants, 
who were fummoned to the King’s council, and were no 
more than difcreti ES fideles homenes, who according to 
their prudence and knowledge were to give their counfel 
and advice. 

d:0ditozi¢, A word neceflary to indictments of treafon, 
2 Hawk. P. C..224. ' 

rofanencls, (Qu. procul a fano) Is adifrefpect paid to 
the name of God, and to things and perfons confecrated 
tohim. Wood's Inf. 396. 

Profanene/s is punifhable by ftatute ; as for reviling the 
Sacrament of the Lord’s Supper, profanely ufing the name 
of God in plays, &c. Profaning the Lord’s Day, curing 
and {wearing, Ge. 1 Ed. 6 TENZ c aac: 
Mane Car: Te cet. 1I Gar 2. C7 Gamo A 
3. c. 11. See Black. Com. 4 V. 59. 

Dzofer, (Profrum, vel proferum, fromthe Fr. proferer; 
i. e. producere) Is the time appointed for the accounts of 
officers in the Exchequer, which is twice in the year. 
Stat. 51 H. 3. 

As tothe profers of fheriffs, tho’ the certain debet of the 
fheriff could not be known before the finifhing of his ac- 
counts ; yet it feems there was anciently an eltimate made 
made of what his conftant charge of the annual revenue 
amounted to, according to a medium, which was paid into 
the Exchequer at the return of the writ of fummons of the 
pipe; and the fums fo paid were and are tothis day called 
profer vicecomitis: But altho’ thefe profers are paid, if on 
the conclufion of the fheriff’s accounts, and after allow- 
ance and difeharges had by him, it appears that there is 
a furplufage, or that he is charged with more than he 
could receive, he hath his profers paid or allowed him 
again. Hale's Sher. Account 52. 

There is a writ, De attornato vicecomitis pro profro 
faciendo. Reg. Orig. 139. And we read of grofers in 
the ftatute 32 H. 8. c. 21. in which place profer fignifies 
the offér and endeavour to proceed in an action. See 
Brit. c. 28. and Fleta, lib. 1. ¢.*38. 

qzo0fer the Walf-MWark, That is to ofér or tender the 
half mark. Vide Half Mark. 

Profert in C:s ía, Is where the plaintiff in an action 
declares on a deed, or defendant pleads a deed, he mutt 
do it with a profert in curia, to the end that the other 
party may at his own charges have a copy of it, and until 
then he is not abliged to anfwerit. 2 Lill. Abr. 382: 
And ifa man pleads by virtue of an indenture, which is 
Jott, on affidavit made thereof, the court will compel the 
plaintiff to fhew the counterpart, that defendant may 
plead thereto; or will gtant an imparlance: Cro. Fac. 

29. ` 

When he who is party or frivy in eftate or intereft, or 
who juttifies in the right of him who is party or privy, 
pleads a deed ; notwithftanding the party privy claims 
but part of the “original ekate, yet he mutt fhew the ori- 
ginal deed. 10 Rep. 92, 93. But where a man is a 
ftranger to a deed, and claims nothing in it; &c: there 
he may plead the patent or deed, without a profert in curia, 
Ibid. 

A man may claim under a deed of wfes, without fhew- 
ing it ; becaufe the deed doth not belong to him, tho’ 
he claims by it, but the convenantor’s, and he hath no 
means to obtain it ; and for that it is an eftate executed 
by the ftatute of ufes, fo as rhe party is in by law, like 
to tenant in dower, or by flatute, Gc. who may have a 
rent-charge extended, and need not fhew the deed. Cro. 
Car. 442. And in things executed, or eftates determined, 
there need not be any profert incurias 3 Lev, 204. Alfo 
an affignee of commiflioners of bankrupts need not fhew 


the 
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the bond to the bankrupt, becaufe he comes in by act of 


law, Fc. Cro. Car. 209. 


No advantage or exceptions fhall be taken for want of a 
profert in curia ; but the court shall give judgment accord- 


ing to the very right of the caufe, without regarding any 
fuch omiffion and defect, except the fame be pecially and 
particularly fet down, and fhewn for caufe of demurrer. 
4&5 5 Ann. ¢. 16. 

Where a deed is pleaded and fhewn in court, the deed 


in judgment of law remains in court all the term in which it 


is hewn ; andifit be not denied, then at the end of the 
term it is delivered to the party whofe it is: And if it be 
denied, it fhall Rill remain in court, for if it be found 
Non eft facium, it fhall be damned. 3 Rep. 47, 74, 75. 
See Monfiraus de fait, and Oyer, Ge. And Black. Com. 
3 V. XxXil. 

qOz0feflion, (Profefic) Is ufed particularly for the 
entring into any religious ‘order, &'c. By which a monk 
offered himfelf to God, by a vow of obedience, chattity, 
and poverty, which he promifed conftantly to obferve ; 
and this was called Sanée religionis profefio, and the monk 
a religious profeféd. 'This entring into religion, whereby 
a man is {hut up from all the common offices of life, is 


termed a Civil Death. See Black. Com. 1 Ve 132, 
&Fe. 
Profits. A devife of the profits of lands, is a devife of 


the land it/elf. Dyer z10. 

A hufband devifed the profits of his lands to his wife, 
until bis fon came of age, this was held to be a devife of 
the lands until that time: Tho’ if the lands were devifed 
to the fon, and that his mother fhould take the profits 
of it until he came of age, ĉc. this would give the 
mother only an authority, not an intereft. 2 Leon. 
2216 

By devife of profits, the lands ufually pafs ; unlefs there 
are other words to fhew the intention of the teftator. 
Moor 753, 758. 2 Nelf. Abr. 1051. 

qOzcfits of Courts. The profits arifing from the 
King’s ordinary courts of juftice, make a branch of his re- 
venue. And thefe confift not only in fines impofed upon 
offenders, forfeitures of recognizances, and amercements 
levied on defaulters ; but alfo in certain fees due to the 
crown in a variety of legal matters, as, for fetting the 
Great Seal to charters, original writs, and other forenfic 
proceedings, and for permitting fines to be levied of lands 
in order to bar entails, or otherwife to infare titles, As 
none of thefe can be done without the immediate intet- 

‘vention of the King by himfelf or his officers, the law 
allows him certain perquifites and profits, as A RECOM-« 
PENCE FOR THE TROUBLE HE UNDERTAKES FOR THE 
PUBLIC, Thefe, in procefs of time, have been almott 
all granted out to private perfons, or elfe appropriated 
to certain particular ufes: So that, tho’ our law proceed- 
ings are ftill loaded with their payment, very little of 
them is now returned into the King’s Exchequer ; for a 
part of whofe royal maintenance they were originally in- 
tended. All future grants of them, however, by the 
flatute 1 Ann. fiat. 2. c. 7. are to endure for no longer 
time than the life of the prince who grantsthem. Black. 
Com, 1 V. 289. 

Drobibition, (Prohibitio,) Is a writ to forbid any 
court, to proceed in any caufe there depending, on fug- 
geftion that the cognizance thereof belongeth not to the 
court. F. N. B. 39. But itis now mof ufually taken 
for that writ which lieth for one who is impleaded in the 
court chriftian, for a caufe belonging to the temporal jurif- 
diction, or the conufance of the King’s court, whereby as 
well the party and his counfel, as the judge himfelf, and 
the regifter are forbidden to proceed any further in that 
caufe, Cowell. 

As all external jurifdiction, whether ecclefiaftical or 
civil, is derived from the crown, and the adminiftration 
of juftice is committed to variety of courts ; hence it hath 
been the care of the crown, that thefe courts keep within 
the limits and bounds of the feveral jurifdictions pre- 
feribed them ; for this purpofe the writ of prohibition was 

, framed ; which iffues out of the fuperior court of Com- 
mon ieee to reftrain inferior courts, whether fuch courts 
be temporal, ecclefiaftical, maritime, military, éc. on 
a Juggeftion that the cognizance of the matter belongs not 


| probibitions, to keep as well temporal as ecclefiaftical ' 
| courts within their jurifdi&tions, and that without any X 
4 

y 
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to fuch courts; and inicafe they exceed their jurifdidion, 
the officer who executes the’ fentence, and in fome ane 
the judge who gives it, are in fuch fuperior courts pu- 
nifhable, fometimes at the fuit of the King, fometimes 

at the fuit of the party, fometimes at the fuit of both, 
according to the variety of the cafe. 2 Inf. bor. 
EN, Bi gos 42, Co. 6. teedads 270: NAREN 213. 

Skin. 628. 

The reafon of hoob BaL in general is, that they pre- ee 
ferve the right of the King’s crown, and courts, and the — 4 
quiet of the fubject ; that it is the wifdom and policy of 
the law, to fuppofe both beft- preferved when every thing 
runs in its right channel, according to the original juif j 
di&ion of every court; that by the fame reafon that one- 
might be allowed to incroach, another might; which  _ 
would produce nothing but confafion in the adminiftras Te 
tion of juftice. Show. Par. Ca. 63. (i AS 

So that prohibitions do not import that the ecclefiaftica K 
or other inferior temporal courts are alia than the King’s — 
courts, but fignify that the caufe is drawn ood à 



















than it ought tó be; therefore it is always faid in all 
hibitions (be the court ecclefiaftical or temporal to whi 

it is awarded) that the caufe is drawn ad aliud examen cona 
tra coronam tS dignitatem Regiam. 2 Init. 602. 1 bas age a 
Rep. 252, 3 Bulit. 120.) o Palm. 297. : Bin, Pr: 


. What courts may ie a prohibition; BLY vaa the ' 
r it be difcretionary, or ex debito jultitiz. g? AnA 
2. Who have aright to, and may demand, and j ave ina a 
prohibition. ee 
3- Of the fuggeftion for, and manner of OIA a prob hee 
bition. a 3 
4. At what time a probikition isto be, and in what cafis i 
it may be granted, to inft erior tempor al courts. 
5. In what cafes prohibitions are to be granted to the hie 
ritual courts, - ae 


1. What courts may grant a prohibition, and whether the. 
granting it be difcretionary, or ex debito juftitiz. 


j 

The fuperior courts of Weftminffer, having a fuperin- q 
tendency over all inferior courts, may in all cafes ofin- 
novation, Jc. award a prohibition ; in this the power of 
the court of B. R. has never been doubted, being the 
fuperior Common law court in the kingdom, F. N. B, 


53. 4 Infl. 71. 

Alfo the court of Chancery may award a prohibition 
which may iffue as well in vacation as in term time, but 
fuch writ is returnable into B. R. or C. B. Bro. Prohi- 
bition, pl.6. 4 Inft. 81. 1 Peer Will. 43. 

If one be fued in an inferior court for a matter cut of 
the jurifdi@ion, defendant may either have a probibition 
from one of the Common law courts of Wefminjler-Hall 3 
or in regard this may happen in vacation, when only the 
Chancery is open, he may move that court for a prohi- 
bition ; but then it muft appear 4y oath, that the fact did 
arife out of the jurifdiction, and that defendant tendered a 
foreign plea, which was refused ; and if a prohibition has 
been granted out of Chancery improvide, and without 
thefe circumftances attending it, the court will grant a 
JSuperfedeas thereto. 1 Peer Will, 479. À 

As the jurifdiction of the court of C. B. is founded on 
original writs ifiuing opt of Chancery, it hath been 
doubted, whether this court could without writ or plea 
depending, award a probibition ; but this point has been 
determined, vz. that this court may on a /uggeftion grant 


original writ or plea depending; the Common law being, 
in thefe cafes, a prohibition of itfelf, and ftanding inftead 
of an original, Bro, Prohibition, pl. 6. Noy 153. 12 ‘ 
Co. 58, 108. Bro. Con/fultation, gh 3. 4 Inf. 99. 2 f 
Brownl. 17. Ky 
Accordingly it hath been adjudged, That a probibition 5 

ought to be granted by C. B. to the court of delegates, 
for fuing there to avoid the inftitution of a clerk toa 
church, after induétion, tho’ the guare impedit for the 
church could not be brought in C. B. but only in the _ 
county ; becaufe the title of the advowfon was not quef- 
tioned by this srosibition, but the intrufion on the Com- — 
2 mon 
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ty of which this court has peers care. Moor $61. for the lafe is in the realty, and is not meerly accidei- 
6 


Il. Abr. 317. Hob. 15. tal; and it makes no difference, that -the plaintif 

as to the courts of B. Rz and C. B, this difference | brings prakibilte todtay his own fuit; for if the tem- 
ath deen made, That in the firt of AN courts a pro- | poral coart has knowle dge eby any means, that the fpi+ 
hibition may be awarded on a bare furmife, without any | ritual; court meddles with temporal trials, ‘a probibition 


- fuggeption on RECORD; and fuch writ is only in nature of | ‘ke a to be awarded. Cra Face 55heoo2 Balj. 283. 
a commijjion prohibitory, which is difcontinued by demife of | | Lits Rep. 20. 

he King ; but that as to a probibition iifuing outiot C. B.| If a vicar fues a parifhioner for tithes injthe {piritual 
e fuggeition mufi he on record, therefore is confidered ås | court, and the parlon appropriate appears there pro. in- 
fuit of the party, and in which he may be nonfuited, | tereffe\ fio, and prays å prohibition, it fhall be granted. 
“and is not difcontinued by demi! e of the King.’ Noy 77- 2 Rolo Abr. 312. Cro. Eliz. 251. Kelw. a0, 


Pa ~422, Latch 114, If leffee for years» is {ued in the {piritual.court “for 
FAN he King? s farmer, or copyholder of the King’s ma- 





































tithes: bein reverfion may have a pr obibition, Moor gts 
be {ued i in the ecclefiaftical court for tithes, on a fug- | Cro. Elin. 55. í 
- getion, in, the court of Exchequer that’ he preferibes to |u Butina imanis intitled toa prohibition af: he as 
pay as certain modus in liea of tithes, he'fhall have a pro- | in danger of being injured. by: fome: fuit.a tually. depend- 
ition, and fuch modus fhall be tried there?» Pulm. 525. | ing,. therefore ona ‘petition to the archbiihop,, or other 
oe 1 Roll, Abr. 539. ecclefiattital judge no probibition lies.: March 22345. A 
me grand feilions of North Wales may fend a prohibition, | probibition quia timet does not lie, Allen 56. 
ad write to the {piritua! courts there. 1 Sid. gz. but for ffeveral libels are exhibited againit Æ and. B. ina 
iis fee Cro. (C/E S RT ‘Fon. 330. Vaugh. pii. matterin which the court hath ot conufance, 4. and B. 
oy te is dai d down, that tho’ a furmife be a’matter of fa&,| cannot join in a prohibition y fo if the griefs- be feveral; 
a ‘and viable e bya jury, yet it is in the difcretion of the court | as fome books fay. Noy 130. 1 Leok.286. Cro. Car. 
eny. a prohibition when it PREE to them that the fur- | "129. 
Hob. 67. Buat'where the vicar of 4: libelled feveral. perfons feve- 
ut ithath been held, that awarding a srbbibition i is @| rali for! tithes, who joined in a. prodidition, fuggelüng 
ratter, difiretionary, that is, That from the circuiiftances | a niodus 5 and tho’ the coart; held in this cai, that the 
aye he ie, the {fuperior courts arc at piegas to Gaeta: probibition was not regularly, brought, being.in all their 
: names, when there were févera Iilibe Isi; yerinafmuch as 
pro ilitish where in fuch like cafes they have been |: this wastoà acuttom, and matter triable at Common, law, 
ę d, oF “where by law they ought to be’ granted. | in which the Ecclefialtical court was properly prohibited, 
F G3: tho’ not in exa& form, they: refufed to award a conful- 
gd Ca been n ER jn the houfe of Lords, That tation; but directed thatthe parties fhould put im feveral 
Eee of error will lie`on the refufal of a probibition ; | ‘declarations, as if: there. had: been feveral bral tans: 



























when a confultation is awarded, it is with an ideo con- | Yelv. 128—9. Owen 13. La P.adjadged. 

ratum eff, and then a writ of error will lie. 1 Lord So if 4. libels againt B..and C. for defamation, and 
they fue.a prodidition, they thall join.in attachment on it; 
and it is no objection to fay, that the, defamation was fe- 
veral, 1 Ld. Raym. 127. and fee 1 Vent...266... Raym. 
425. Comb. 448. 

Where two or more are allowed to join in a prohibition, 
and one dies, the writ fhall nor abate ;. becaufe nothing is 
to be recovered ; they. are only to be ‘ilcharged. “Owen 
13 J 
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aoe ai of a fhip fues in the Admiralty for his 
es, and a probibition is moved for, on a fuggeition 
ora the contract was made ox land, and the court is of 
8 inion that a prohibition ought to be granted ; in this 
i st they will not compel the party to find fpecial baii to 
ie action in the court above. Salk. 33. Carth. 518. 
+74. 1 Lord Raym. 576. 
dy If there is judgment againft a fimonift, who by the affent 
W ce: is to continue for a certain time on the benefice, 3. Of the Suggestion ay ae manner oy Ange a 


who at the expugtion of the time refufes to remove, prohibition. 


ut commits watte, a prohibition to ftay wafte may be had 
y the patron, incumbent or any other perfon, becaufe that 

’ isthe King’s writ ; and any one may pray a prohibition for 
eg the King, and it is grantable ex debito juftitie, and not 
honorary, and inthe difcretion of the court. | Comp. In- 
ae ag s, 1 Sid. 65. Hob. 247. č 
N da 


Where the matter fiaaelies for a prohibition appears 
on the facé of ‘the libel, an affidayit is, xever iniifted on ; 
but ifat dogs zot appear on the face of the libel; or if a 
prohibition ‘is moved fory for’ more than.appears on the 
face of the libel, to be out of their jurifdidtion, there ought 
to be an affidavit of the truthsof the fuggeition, 2 Saiz. 
549.) 1 Peer Will. "65, 4.79% 

Theduegettion in the temporal courts may be traverfed. 

2 Inj. 611. 2Co. g4 Moori g 253 

On a rule to hew caufe, why a prohibition:fhould not 
be granted to ftay a fuit again plaintif in the court of the 
archdeacon of Litchfield, tor not going.to church, nor re- 
ceiving the facrament thrice a year, on fuggeilion of the 
ftatute of Eliz, and toleration att, and then qualifying 
himfelf within the act, and alledging, that he pleaded it 
below, and'they refufed to receive his plea; caufe was 
Mewn, that this fact was falfe, and that the plaintiff was 
not adiffenter, nor had qualified himfelf ut /xpra, there- 
fore haped the court would not fuer the rule to ftand 
unlefs there was an affidavit of the fact; for by that 
meansany perfon might come and fuggeft a falfe faa, and 
ouft the fpiritual court of their jurifdiction, which the 
court admitted; therefore for avant of Juch. affidavit the 
rule was difcharged. 1 Ld. Raym. 1211. 

Ifa plea to an inferior jurifdiction be properly tendred, 
which they refufe, tho’ this be a good caufe for a pro- 
hibition, yet an afidavit must be made of the refufal. 
Skin. 20. Hard. 406. 3 Keb. 217. 

A motion was made fora prohibition to the E ‘cele. 
fiaftical court of London, for calling a woman adore, 
on a fuggeftion that the words were aQionable there by 


gE cuftom 


w. ho have a right to, and may demand, and join in ‘a 

pelo + ; 

a The King may fue for a prohibition, tho’ the plea in 

the fpiritual court be between two common perfons, be- 

= Caufe the fuit is zx derogation of his crown and dignity. 
oa noe Nar Bugo. 

Bs So if the ecclefiaftical court hold plea of any matter 
which belongs not to their jurifdiction, on information 
„thereof to the King’s courts, a probibition will ifue. 2 

ba Inf. 607. 

“o Asifa man libels in the fpiritual court for a matter 
which does not appertain to that court, but to the Com- 

‘mon law, ias a matter of frank-tenement ; yet he himfelf, 

-againit his own fuit, may pray a frobibition, and have 

it. 2 Roll. Abr. 312. 1 Leon. 1350. Gouldf. 149. 12 

Co. 56. 

So where plaintiff in the fpiritual court brought a pro- 

hibition to flay his own fuit there, for that he faing for 

Nels tithes ty virtue of a leafe made by the vicar of A. for three 

an years, defendant claimed to be difcharged of tithes by a 

er lcafe and compofition by deed ; ; and in this cafe 

held, that the plaintiff hin: elf may have a prohibition 
a Err the iiaa for the ccclefiaftical judges are not to 
meddle with the trial of leafes or real contraéts, tho” sist 
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cuftom of the place; but the court would not grant a 
prohibition «vithout oath made, that if any fuch words 
were fpoken, as it was in London, and wot el/ewhere. 4 
Mod. 367. 

On a libel for calling the plaintiff old thief and old 
whore; defendant fagpefted for a prohibition, that if 
any fuch words were fpoken, they were fpoken ar the 
Jame time; but this fuggeftion was held ill, becaufe the 
words ought to have been fully confefled. 1 Vent. 10, 

By 2 & 3 Ed. 6. cap. 13. it is enaéted, ‘“ That if 
any party fue for any prohibition, that then the fame par- 
ty, before any prohibition fhall be granted, fhall bring 
and deliver to the hands of fome of the judges of the fame 
court, where fuch party demanded prohibition, the very 
true copy of the libel depending in the Ecclefiaftical court 
concerning the matter where the party demandeth prohi- 
bition, fubfcribed with the hand of the fame party, and 
under the copy of the libel hall be written the fuggeftion, 
wherefore the party demandeth the prohibition; and in cafe 
the fuggeftion, by two witneffes at the leaft, be zot proved 
true in the court where the prohibition fhall be granted, 
then the party, that is hindered of his fuit in the Ec- 
clefiaftical court by fuch prohibition, fhall on his requeft 
avithcut delay, have a confultation granted in the fame cafe 
in the court where the prohibition was granted, and fhall 
recover double cofts and damages againft the party that 
fo purfued the prohibition ; the cofts and damages to be 
affeffed by the court where the confultation thall be 
granted ; for which cofts and damages the party to whom 
they fhall be awarded may have an action of debt by bill, 
plaint or information, in any court of record. See 27 
8. cap. 20. and 32 H, 8. c. 7. to which this act re- 
‘fers. 

In the conftruétion of the above-mentioned ftatute the 
following opinions have been holden. 

That this ftatute referring to the ftatutes 27 & 32 H. 
8. which extend to tithes and offerings generally, all fuch 
tithes and church duties as are mentioned in thofe fta- 
tutes are as much within this aét, as if particularly enu- 
merated. 2 Iaf. 662. Comp. Incumb, 600. Dyer 
170, 4. 

‘Cheréfare it extends to prohibitions to fuits of fmall 
tithes as well as great. Yelv. 102. 2 Ld. Raym. 1172. 

So it hath been adjudged, that the fuggeftion of a mo- 
dus decimandi ought to be proved within fix months, be- 
ing within the att. Noy 148. Yelv. 104. L. P. 

So where one, who was fued for tithe of hay in the 
fpiritual court, fuggefted for a prohibition, that he was 
to pay fo much on an arbitrament; and it was held,- that 
this fuggeftion ought to be proved, as well as one made 
of a modus decimandi : fo on a fuggettion on the ftatute 31 
H. 8. that lands are tithe free, becaufe the claufe re- 
quiring the proof of a fuggeltion is general, and not 
limited to real compofition. 1 Rol. Rep. 55. . 

So on a fuggettion, that the fuit in the fpiritual 
court was for tithes of heath and barren ground improved 
within feven years after the improvement, contrary to the 
ftatute ; in this cafe proof of the fuggeftion within fix 
months was held neceflary. 1 Jon. 231. Cro. Car. 208. 


But it hath been held, that there needs no proof of 


the fuggeftion where the fuit is for tithes contrary to 
common right, or where the contract of the party is fug- 
gefted. Cumb. 147. 

It hath been held, that the fuggeftion need not be 
proved friGly, nor with precife certainty as to all its 
circumftances ; but that if it be proved in /ubfiance, or 
in fuch a manner as to fhew that the Ecclefiaftical court 
has not jurifdiction, it is fufficient. Cro. Eliz. 736. Moor 


bts 
‘ The fuggeftion muft be proved by honeft and fufficient 
witneffes, which is required by the expre/s words of the 
ftatute; therefore the teftimony of one attainted of felony, 
excommunicated or convicted of recufancy, is, as in other 
cafes, to be rejected. 2 Bulf. 154, 

But it hath been held, that perfons, fuch as parifhioners, 
49c. who may not be fufficient and able witneffes at a 
trial at Jaw, may notwithftanding be fufficient witnefles 
to prove the fuggeftion; the chief intent of the ftatute 
being to prevent vexatious fuggeftions ; alfo it hath been 


held, that after the admitting and recording the proof of 
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the fuggettion, nothing is to be objeéted againít the per- 
fons of the ‘evidence, 
v. Hobart. 


Mich. 27 Car. 2. in C. B. Sharp 


If a fuggeftion confits of two parts, it is faid to be 


fuflicient to produce one witnefs to one, and another to 


another. 1 Vent. 107. 
It hath been held, that the fix months for proof of 


the furmife fhall be accounted acc.rding to the calendar; 
for that this being a computation which concerns the 
church, it is but reafonable that it fhould be done ac- 
cording to the computation ufed in the Ecclefialtical law. 


Hob. 197. 


Lit. Rep. 19. 2 Mod. 58. 
It is faid, that the time of fix months given by the fta- 
tute to prove the fuggeftion ought to be intended fx 


months in term time, and that the vacation fhould be aa 
part of the time; but this hath been fince adjudged 
otherwife, and that the time fhall commence from the 
tefle of the writ of prohibition, and not from the time 
of the rule made for awarding it. Mosor 573. Noy 30. 
2 Ld. Raymond 1172. ? 


2 Salk. 554. 
If the furmife be proved before one of the judges 


within the fix months, altho’ it be not recorded till atter 
the fix months by the court, it is well enough. Ney 


30. 


It mut be entered in the office. 2 Show. 308, 
It hath been held, that proof which is not fuffcient, 


may be fupplied by better proof within the fix months, 
but not after, 


Litt. Rep. 155. 
The party on failure of proof of the fuggeftion, hall 


not only have double cofts and damages, but alfo his cofts 
and damages in the action he brings for recovery of them. 


Bendl. 143. 


See flat. 8&5 9 W. 3. cap. 11. 
But if the prohibition be grounded partly on a modus, 


which needs zo proof, and partly on the contract of the 
parties, which needs no proof, there ought not to be 
double cofts ; for mixing the contract with the manner of 
tithing privileges the whole. 


Brownl, 99. Yelv. 119. 
So where for a variance between the libel and fuggef- 


tion, a confultation was awarded, and double cofts ad- 
judged defendant; this was held to be error by the 
very letter of the ftatute, which gives double colts only 
for want of proving the Juggeftion, and for no other 


caufe. Yelv. 79, 80. 
So where a prohibition was obtained on a fuggeftion 
which was not proved within the fix months, in which 


defendant took iffue with the plaintiff, which was found 


for plaintiff; and in this cafe it was refolved, that de- 


fendant fhould not have double cofts for want of the fug- 
geflion’s being proved; for the ftatute is, that be fall 
have a confultation and double cofis; but in this cafe he 
could not have a confultation, the matter in ifue being 


found againt him; but ought to have prayed a con- 
fultation on the fuggeition not being proved, and them 
fhould have had his double cofts. Latch 140. 

The furmife or fuggeftion may be brought in by at- 
torney, and need not be in proper perfon. 1 Leon, 
286. 
A prohibition is mot to be granted the ‘af day of 
term, but on motion a rule may be obtained to ftay 
proceedings #i// the enfuing term. Latch 7. 2 Rol. Rep, 


456. 


4. At what time a prohibition is to be, and in what 
cafes it may be granted, to inferior temporal courts. 


In all cafes where it appears on the face of the libel, 
that the fpiritual court, @c. have not a jurifdiction, a 
prohibition may be awarded, and is grantable as «well 
after as before fentence; for the King’s fuperior courts 
have a fuperintendency over all inferior jurifdictions, and 
are to take care that they keep within their due bounds. 
z Inft. 602. 2 Rel. Abr. 319. Noy 137. 1 Sid. 65. 
Cro. Eliz. 571. Moor 462, 907. Skin. 299. Carth. 
463. March 153. 2 Rol. Rep. 24. Comb. 356. 

But where the court has a natural jurifdiction of the 
thing, but is reftrained by fome ftatute; as by 23 H.8. — 
for not citing out of the diocefe, there the party muft 
come éefore fentence; for after pleading and admitting 
the jurifdiction of the court below, it would be hard and 
inconvenient to grant a prohibition. See the authorities 

, Supra; 
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fabra, and Cro. Car. 97e 2 Show. 145. Vewn 61. 6 
Mod. 252. Faręfl. 137. Godh. 163, 243- 5 Mod. 341. 
Hetl. 19. 12 Co.76. Salk. 543. 


On.a motion for prohibition the cafe was, defendant 
libelled in the fpiritual court for tithes of faggots made 
of loppings of trees; and the fuggeftion for a prohi- 
_ bition was, that thefe loppings were cut rom the fiumps 

of timber trees above the growth of twenty years; and it 
. was alledged, that fentence was given in the fpiritual 

court, therefore plaintiff comes here too late to have a 

prohibition : but ser Holt, the fentence will not hinder the 

having a prohibition in any cafe, but in cafe of prohibi- 
tions grounded on 23 H. 8. e. g. for citing out of the 
diocefe ; but becaufe the plaintiff had not pleaded this 
matter in the fpiritual court, they denied the prohibition, 
becaufe the fpiritual court has a general jurifdiion of 
tithes; and if any fpecial matter deprives them of their 
| jurifdiction, it muff be pleaded there ; and if ic had been 
pag there, and ifue joined on it, ang on the trial it had 
en found not to be flva cædua, it had been well; 
but if they had refufed to admit the plea, a prohibition 
fhould have been granted, 2Ld. Raym. 835. 

A prohibition doth lie as well to a temporal court as 
to the {piritual, court of admiralty or other court, whofe 
proceedings are different from the Common law, if fuch tem- 
poral court exceed the bounds of its jurifdifion, or take 
take cognizance of matters wot arifing «within its jurif- 
dition. F, N. B. 45. 2 Inf. 229, 243, 601. 2 Rol. 
Rep. 379. 1 Pol. Rep. 252. 

As if trefpafs vi & armis be brought in the county, a 
prohibition lies to plaintiff, F. N. B. 47. 

So if one fueth another in a court baron or other 
court, which is zot a court of record, for charters con- 
cerning inheritance or freehold, he fhall have a prohibi- 
tion. F.N.B. 47. ~ 

A perfon having obtained judgment in B. R. for his 
debt and damages, brought action for recovery of them 
againft the bail in the court of the Tower of London, in 
which action the party was taken on a ¢apias, and was 
refcued, after which plaintiff brought his action on the 
cafe in the court for the refcue; and all this appearing 
to the court of B. R. they granted a prohibition. 1 Rol. 
Rep. 54. á 

E an action of debt was brought in the Mar- 
foalfea, on a judgmentin B. R. and a prohibition was 
granted. 2 Salk. 439. 

A fuit was furmifed to be before the Lord prefident 
of the marches, for an office, between the grantee of the 
Lord prefident and a ftranger, wherein the only queftion 
would be, whether the grant of that office belonged to the 
Lord prefident ; and becaufe in this cafe he would be 
as it were both judge and party, a prohibition was grant- 
ed. 1 Keb. 648. 

If there be one intire contract above 40s. and a man 
fues for it in a court baron, fevering it into fmall fums 
under 40 s, a prohibition fhall be granted, becaufe this 
is done to defraud the court of the King. 19 H.6. 54. 
Z Rol. Abr. 280. F. N. B. 46. 

An aétion was brought in the hundred court for 40s. 
in which aétion plaintiff confeffed that he was fatisfied 
one fbilling, which being done with an intent to give that 
court jurifdiction, and to defraud the fuperior courts, a 
prohibition was granted. Palm. 564. 

If there be feveral contraéts between 4. and B, at 
feveral times for divers fums, each under 40 s. but amount- 
ing in the whole to a fum fufficient to intitle the fuperior 
court to. a jurifdigtion, they fhall be fued for in fuch 
fuperior, and notin an inferior court, which is not of re- 

` cord. 1 Vent. 65. 

So in a prohibition to the court of the honour of Eye, 
where the cafe was:—one contracted with another for 
divers parcels of malt, the money to be paid for each 
parcel being under 40 s. he levied divers plaints there- 
upon in the faid court; wherefore the court here granted 
a prohibition ; becaufe tho’ there be feveral ci ntracts, yet 
as plaintif might have joined them all in ome action, he 
Ought to have fo done, and fued here, and not put defen- 
dant to unneceffary vexation, any more than he can fplit 
an entire debt into divers, to give the inferior court 
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jurifdi&ion in fraudem legis. 
1 Show. 11. 

It is laid down by Cofe, and admitted in a variety of 
cafes, that no inferior court can hold plea of any tranfi- 
tory aétion, if not made within the juri/difiion, and that 
the caufe of ation muff be alledged to arife withik fuch 
Jurifdiction. 2dnf. 231. 1 Sand. 74, 2 Ton. 230. 1 
Show. 10. and fee tit. Courts. 

Therefore, in an a¢tion on a promife in an inferior 
court, zot only the promife, but the confideration muf be 
alledged to arife Wit RIN the inferior jurifdicdion, and mut 
be fo proved on the trial. 1 Rol. Zbr. 545. 

But if plaintiff had fhewn that the money had beer 
lent infra jurifdiGionem curiae, or if it had been for goods 
there fold, the plaintiff would have had no need to fay, that 
the defendant aflumed to pay infra jurifdidionem curiae 3 
becaufe rhe law creates the promife on the creation of the debt, 
which debt being within the jurifdiétion, the promife thalk 
be intended there alfo. Lord Raym. 211, 

In all cafes where inferior courts affume a jurifdi@ion, 
or hold plea of a matter not arifing within their limits, 
the party hath his remedy, and may ttay their proceedinge 
by prohibition; but fuch prohibition can only regularly 
be obtained by its appearing om oath made, that the tact did 
arife out of the jurifdiction, and that the defendant ten- 
dered a foreign plea, which was refufed. 6 Mod. 146. 
Carth. 402. 1 Salk. 201. 1 Peer Will. 476. 

In the cafe of Mendyke v. Stint it was greatly infitted 
upon, that tho’ the party neglected to plead to the jurif- 
diction, that yet the matter arifing out of the inferior ju- 
rifdiction, the fuperior courts ought to grant a prohibi- 
tion; for otherwife the parties, their counfel and attor- 
nies, would give a jurifdiction to inferior courts which 
they were not intitled to by law; but it was otherwife ad- 
judged in this cafe; and it feems to be now agreed, that 
afier admitting the jurifdiion, or after imparlance, the 
party cannot apply for a prohibition. 2 Mod.271. 

But thefe things were agreed by the court. 

1. If any matter appears in the declaration, which 
fheweth that the caufe of action did not arife infra juri/- 
difionem, there a prohibition may be granted at amy times 

2. If the fubject matter in the declaration be not proper 


O 


1 Vent. 73, 2Keb. 617: 


for the judgment and determination of fuch court, there 


alfo a prohibition may be granted at any time. 

3. If defendant, who intended to plead to the juri} 
diction, is prevented by any artifice, as by giving a fhort 
day, or by the attorney’s refufing to plead it, Gc. or if 
his plea be not accepted, or is over-ruled; in all thefe 
cafes a prohibition likewife will lie at any time. 2 Mod, 
273. 

A motion was made for a prohibition to be directed to 
the fheriff’s court in Briffol, on fuggettion that caufes of 
action arifing out of the jurifdi€tion of the theriff’s court 
ought not to be fued there; and this motion was made ia 
behalf of defendant in the aétion, before he had appear 
ed, to ftay the proceedings of the court, who proceeded 
to attach his goods in the hands of a garnifhee; and 
Sir B. Shower oppofed the motion ; becaufe defendant 
could not pray a prohibition on fuggeftion of a matter which 
he could not plead; and as here he could not plead this 
before appearance, fo he ought not to make fuch a mo- 
tion before appearance. And per Holt, a man fhall not 
plead to the jurifdiction until be appear ; but if the ori- 
ginal caufe of action arofe out of the jurifdiétion of the 
court, the garnifhee may plead it; and of that opinion was 
Hale Ch. J. but if ig was debt on a fimple contract, it 
is attachable where the perfon of the debtor is. 1 Lord 
Raym. 346. 

So in the cafe of Clerk v. Andrews, where Shower 
moved for a prohibition to the court of the fheriffs of 
London to ftay proceeding, where they attached the debt 
of the garnifhee, becaufe it arofe out of the jurifdiction, 
but it was denied, becaufe the debt was on fimple con- 
tract, which follows the perfon of the debtor. Lord Razm. 
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5. In what cafes prohibitions are to be granted to the Spin 
ritual courts. ` 


tF 
l 
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If one fues another in the fpiritual court for a chattel 
or debt, defendant fhal! have a probibitic z. So if he fues 
for a tre/pafs. F. N.B. 40. 

If the ipiritual courts take on them to try the boundaries 
of a parith, a prohibition lies. 2 Rol. Abr. 2E a7 NONA 
44. t Rol. Rep, 332. Cro. BURE 228i ta Leon. 820. 
3 Keb. 286. S.P. becaufe the prefcription is the ground 
thereof. 

Asif a fuit be by a parfon for tithes, and defendant 
plead, that the place were, is in another parifh, a prohi- 
bition lies ; becaufe they meddle with that which is out of 
their jurifdiction, tho’ the original thing be of their cog- 
nizance, and this comes in obliquely. 2 Rol. Abr. 282, 
1 Show. 10. Ney 147.S. P. 

Soif the vicar of a parith libels againfl another to avoid 
his inititution to the church of D. which he fuppofes to 
be a chapel of eafe, appertaining to his vicarage, and 
defendant fuggefts, that D. is a parili of it/elf, and 


not, a chapel of eafe; a prohibition will be granted, for | 


they fhail not try the bounds of the parih.. z Rol. Abr. 
291. 

So if the queftion be in the court chriflian, whether a 
church be a parochial church, or a chapel of cafe; a 
prohibition lies. 2 Rol. Abr. 291. 

But if the bounds of two vills lying in the fame parifh 
come in queftion in the fpiritual court, no prohibision lies 5 
for fuch beunds are triable in the ecclefiaftical court, 
tho’ thofe of parifhes are not. 1 Lev: 78. 

The ecclefiaftical courts have cognizance of a way to 
a church, and for not repairing fuch way the parues 
may be proceeded againftin the {piritual court. © March 


Pgo if a parfon is prevented from carying’ away his tithe 
by the flopping up the ufual way, he may have his remedy 
in the ecclefiaftical court, grounded on the ftatute z Ed. 
6. Pulft 67.1 Fon. 230. 

But if the queition be, whether he is to have one way 
or another, or whether fuch a way be a highway or not; 
this cannot be tried in the fpiritual court. “March 15.° 1 
Bult. 67. 2 Rol. Abr. 287. S.P. adjudged. 

So if the churchwardens of a church fue for a way to 
the church, which they claim to appertain to all the pa- 
rifhioners by prefcription, a prohibition thall be granted; 
for this right being grounded on the prefcription, is to 
be tried in the temporal courts. 2 Rol. Rep. 287. 2 Rol, 
Rep. 41. 

If a man be admitted, inftituted and indu&ted, and a 
fuit is commenced in the ecclefiaftical court to avoid the 
inflitution, /uppofing it not valid; tho’ the thing be of 
their cognizance, yet becaufe the induction, which- is 
temporal, and gives a lay right, may depend on it, a 


probibition lies.» Hob. 15. Latch 205. “1 Bult. 179. 
Lit. Rep. 165. “Poph. 133. 1 Rel, Abr. 282. T Show. 
Rep. 10. 


If there be a fuit for tithes in the ecclefiaftical court, 
and the tenant pleads, that the party who faes is not ín- 
cumbent, but that F. S. is; and this plea, becaufe it 
goes to the right of the incumbency, is rejected, a 
prohibition lies ; for by denying the tenant this liberty he 
might be twice charged for tithes. Cro. EL 228. 3 Leon. 
265. 

‘There are frequent inftances of prohibitions being grant- 
ed to the ecclefiaftical courts, te ftay fuits for fees by 
chancellors, regifters and proétors in thofe courts, on this 
foundation, that demands pro opere & labore are properly 
determinable at Common law, and*/ees cannot be Settled 
by the canon law; and that the fpiritual court can only 
give cofts and expences of fuit, but that xo action of debt 
will lie for Juch cofts at Common law; and that the pro- 
fits of an office being temporal, the remedy for them 1 ought 
to be by quantum meruit; or in cafe it be an office’ of 
freehold, by aflife; rhe Beit of jut fees being a diffeifin ; 
therefore it feems to be now fettled, that neither a proc- 
tor nor regilter can fue for feesin the {piritual court, but 
that the proper remedy is, in cafe of a fee certain, by 
an ind bitctus affumpfit, or in cafè of an uncertain ‘fee, 


by quantum meruit; and in fuch fuits it is act necefary to | 


prove a retainer, that being implied by law. 2 Roli Rep. 
59- 3 Leon. 268. 1 Mod. 176. 2 Keb. 615. 3 Keb. 


5303, 441, 516. 1 Salk. 333. and 4 Mod. 254. 
4 


court’ ae the legacy, a rob iO Riod will be EE FA for 


by taking the obligation she nature of the demand is — 


changed, and becomes a debt or duty recoverable in he 
temporal court. Yelv. 38. 2 Vern. 31. but 2 Rel. 
160. S.P, coat. 

Matters of freehold, and the rights of inheritances, 
are only determinable in the temporal courts ; fo thatif 
the ecclefiaftical courts intermeddle with thofe, a prohibi- 
tion lies. -F. Nv Be'g0.° 2 Rol. Abr, 286. is Rep. 
164. 

Asin a feoffment of tithes and lands, where there is 
no livery, if they adjudge the tithes to pafs, notwithita 
ing there is no livery, a prohibition will lie. Cro. Fac. 270. 
1 Kent, 41. cited. 

So if a man devifes, that his lands fhall be fold for tl 
payment of his debts, and that the overplus hall be pai 
to fuch perfons in certain thares; the legatees in this ca 
cannot fue in the ecclefiaftical court; for the provifio 
intended them arife originally out of lands, and their j 
per remedy in this cafe is in a court of equity. Dyer 151, 
264.° Hob. 265. 2 Rol. Abr. 284—5. 2 Show. ae 
Ga: Car 16. 

But if a rent be devifed out of a farm for years, | 
ecclefiaftical courts may hold plea thereof ; for the S 
for years'being only a chattel is teflamentary, confequen i 
ly the rent devifed thereout, 1 Sid. 279. 2 Keb. 5. o 
Lev. 1 

The rights of offices for life in the ectlefiaftical or ee 
of Admiralty are determinable at Common law; as i 
the queftion concerning the validity of two patents, by 
which the ofice of ‘regifter to a bifhop was granted ; it 
was held; that this fhould not be tried in the fpiritual 
court, tho’ the fubje& matter be fpiritual ; becaufé the 
office itfelf being matter of freehold is for that realon. of 






temporal cognizance. 2 Rol. Abr. 285—6. No no 
Latch 228. Palm, 450. Godb. 390. Cro. Car. sige i 
Rol. Rep. 306. Raym. 88. 1 Lev. tae | Mod. yy, 
Comb. 306. 


Trefpafs on a glebe being freehold, cafinot be de- 
termined in the ccclefiaftical court, Bro. Jurifaition, 
pl. 

A parfon libelled againft defendant in the fpiritual court 
of York for having cut elas in the church-yard ; “and. A 
prohibition was granted, on fuggeftion that they grew on 
his freehold. - 1 Ld. Raym. 212. © 

For more learning on this Jubjee, Jee 4 New Abr. and 7 
€& 18 Vin. Abri ut. Prohibition, and Black. Com. 3 si 
Mazen tras 

A fuggeftion for prohibition begins, Be it rememberes 
that on, &c. comes before our Lord the King at Weit 
ker, C.D. in bis proper perfon, and gives this court LiF h to 
underfland and be informed, That whereas A. By Se. 
(fetting forth the complaint and proceeding in the other 
court, contrary to the laws and cuftoms of the kingdom) 
Wherefore the faid C. imploring the aid of this honourable 
court, before the King him/felf, prayeth to be relieved, and 
that be may have his Majefly’s writ of prohibition, direded 
‘to the judge of the faid court, &c. to prohibit him and 
them from taking any further cognifance of the faid plea 
before them, touching or concerning the premiffes: And it is 
granted him accordingly, &c. 

The common form of a prohibition runs thus: bles: 
&e. To A.B. Sc. Greeting: We prohibit you, that yow 
hold not plea in the court, &c. of, &c. whereof CD. 
complains, that E. F. draws him into plea before Jou, &C. 
And to the party himfelf ; We prohibit on forbid you F, 
that you follow not the leat in the court of, &c. whereof C. 
D. ‘complains, that you draw him into the court, &e. pong ei 

Probibitio de vato direta Parti, A judicial writ 
direéted to'the tenant, prohibiting him from making walte 
on the land in controverfy, during the fuit. Reg. Judie. ; 


FAN been adjudged, that a probibition Shall be grant- — 
ed to any one who commits wafte, either in the houfe or 
buildings ofthe incumbent of a fpiritual living; or who 


cuts down trees on the glebe, or doth any other wafe. f 


Moor 917. 3 ii elf. Abr. 5. 
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20 indibifo, For undivided, is taken in law for aj legal conftrvélion of the word Presf. Sid. 313. 2 Lutw. 


pofftfon or occupation of lands or tenements belonging 
to two or more perfons, whereof zone knows his feveral por- 
tion; as coparceners before partition. Brad. lib 5. 

Proles, (Lar.) In Englith progeny, are fuchifiue as 
proceed from a lawful marriage; tho’ if the word be ufed 
at large, it may denote others. 

Drolocutoz tf the Conbocation-Woule, (Prolocutor do- 
mus convocationis) Is an officer chofen by ecclefiaftical per- 
fons, publickly affembled in convocation by virtue of the 
King’s writ at every parliament: And there are two Pro- 
locutors, one of the higher Houfe of Convocation, the 
other of the lower Houfe; the latter of which is chofe by 
the lower Houfe, and prefented to the Bifhops of the 
higher Houfe -as their Pro/ocutor, that is the perfon by 
whom the lower Houfe of Convocation intend to deliver 
their refolutions to the upper Houfe, and have their own 
Houfe efpecially ordered and governed : His office is to 
caufe the clerk to call the names of fuch as are of that 
Houfe, when he fees caufe; to read all things propounded, 
gather fuffrages, Gc. 

PBromife, (Promifio) Is when on a valuable confidera- 
tion, perfons bind themfelves by words to perform fuch a 
thing as is agreed on; upon which action may be brought: 
And a promife againit a promife made at one and the fame 
time, is a fufficient ground for an action. Cro. Eliz, 
5432 793, 848. 

If promifes are executory on both fides, performance 
need zot be averred ; becaufe it is the counter-promife, and 
not the performance which raifes the confideration. 4 
Med. 189. 

Where a promife is made to do a thing, and there is no 
breach, the fame may be difcharged by parol ; but if it 
be once broken, it cannot be diicharged without releafe 
in writing, being then a debt. 1 Mod. Rep. 206. 2 
Med. 44. And when an aétion is grounded on a promife, 
pzyment or fome other legal difcharge muft be pleaded, 


1 Mod. 210. k 
if a promife be to pay a fum of money, by feveral 


monthly payments, the promife being intire, a breach of 


_ payment of the firt month, is a breach of the whole pro- 
mile. 2 Roll. Rep. 47. See Mutual Promife, Z]umpfit, 
and AGion on the Cafe, and Black. Com. 3 V. 157. 

Promiffogy Hote. See id. 2 V. 467. 

Dzeometers, (Promotores) Are thofe who in popular 
and penal actions profecute offenders, in their name and 
the King’s, as informers do, having. part of the fines or 
penalties for their reward; They belonged chiefly to the 
Exchequer and King’s Bench; and Sir Edward Coke calls 
them turbidum bominum genus. 3 Int. 191. 

Promuige a Law, (Promulgare Legem) Is to declare, 
publith, and proclaim a Jaw to the people; and fo Pro- 
mulged, Promulgatus, fignifies publifhed or proclaimed. 
6H.6. c. 4. See Black. Com. 1 V. 45. 

— Wonotarp. See Prothonotary. 

¥z00f, Is fhewing the truth of any matter alledged, or 
the trial or making out of any thing, by a jury, wit- 
nefies, &¥c. 

Bradton fays, there is Probatio duplex, viz. Viva voce, 
i witnefles; and Probatio mertua, by deeds, writings, 

i 
Proof, according to Lilly, is either in giving evidence to 
, a jury ona trial, or clfe on interrogatories, or by copies of 
records, or exemplifications of them, 2 Lill. Abr. 393. 
Tho’ where a man {peaks generally of Proof, it fhall be 
intended of Procf by a jury, which in the itrict fignifica- 
tion is legal Pracf. 3 Bult. 56. 

Condition of a bond was to pay money as an apprentice 
fhould mifpend, on Proof made by the confeflion of the 
apprentice or otherwife ; and it was held, that altho’ ge- 
nerally Proof fhall be intended to be made at a trial by 

_ jury, in this cafe it being referred to the confeffion of the 
party, it is fufficient if he confefs it under his hand. 2 


Cro. 381. 3 Nelf: Abr. 15. 


It hath been infifted, that the law knows no other Proof 


but before a jury in a judicial way, and that which is on 


record; but if the proof is modified by the agreement of 


the parties, that it fhall be in fuch a manner, or before 
fuch a perfon, that modification which allows another 
manner of Proof fhall be obferved and prevail againft the 


436. 
Where in agreements, &c. required to be proved, no 
particular form is directed how the Proof thall be made, 
the plaintiff may bring his attion, and aver that the thing 
was done; and defendant may take iffue that it was wot 
done, and then plaintiff muf prove the doing it. Brownt. 
33, 57s Cro LUZE 2O. t Gros ace 232 

Plaintif faid, that a wager was won by deceit; defend- 
ant replied, Give me a fhilling, and if you can prove that 
it was won ¢y me by deceit, I will give you five pounds; and 
in an a&tion on the cafe brought againft defendant on his 
promife to pay the five pounds, plaintiff alledged in fado 
that he had got the wager by deceit ; and it was adjudged, 
that he need not make any other Proof of it but in this 
action. 3 Bulf. 56. Cro, Eliz. 205. 

In articles the parties bound themfelves in the penalty 
of rool. &c. tobe paid on due Proofof a breach ; Proof 
at a trial aé// maintain the action. Lutw. 441. And 
Proof may be in the aétion, in feveral other cafes. Cro. 
Jac. 188, 488. Proof by witnefies, Je. See Evidence, 
and Black. Com. 3 V. 368. 

#20 partibus Liberandis, An antient writ for parti- 
tion of lands between co-heirs. Reg. Orig. 316. 

Poper Feuns. See Black. Com. 2 V. 58. 

Sroperty, (Proprictas) Is the highef right a man can 

have to any thing ; being ufed for that right which one hath 
to lands or tenements, goods or chattels, which no way 
depend on another man’s curtefy ; and was firft intro- 
duced, that every man might know bis own. Stud. Compan, 
159. 
*Refore the flood, there was no fuch thing as particular 
Property, but an univerfal right inftead of it; every man 
might then take to his ufe what he pleafed, and what he 
had fo poffeffed himfelf of, another could not, without 
manifeft injury, take from him: But on the increafe of 
people, trade and induftry, Property was gained by pur- 
chafe, and other lawful means; for the fecuring whereof, 
proper laws were ordained. Lex Mercat. 2. 

Property in lands and tenements is acquired either by 
entry, defcent by law, or- conveyance; and in goods and 
chattels, it may be gained many ways, tho’ ufually by 
deed of gift, or bargain and fale. 2 Lill. Abr. 400. 

For preferving Property the law hath thefe rules, 

1ft, No man is to deprive another of his Property, or 
difturb him in enjoying it. 

2dly, Every perfon is bound to take due care of his 
own Property, fo as the neglect thereof may not injure his 
neighbour. 

3dly, All perfons muft fo ufe their right, that they do 
not, in the manner of doing it, damage their neighbour’s 


Property. Mod. Entr. Engl. 229. 


There are alfo three forts of Properties, viz. Property 
abfolute ; Property qualified ; and Property poffeflory ; 


And an abfolute Proprietor hath an abfolute power to dif- 
pofe of his eftate as he pleafes, fubject to the laws of the 


land. 
land, real chattels and debts; but in her chattels perfo- 


nal he hath an abfolute property. Plowd. 5. 


The hufband hath a qualified property in his wife’s 


Every owner of goods, &c. hath a general property in 


them: Tho’ a legatee of goods hath no property in the 
goods given him by will until a&ually delivered him by 


executors, fo that he hath the poffeffion, 
RER: 


Mich. 23 Car. 


And tho’ by'a bare agreement, a bargain and fale of 


goods may be fo far perteéted, without delivery or pay- 
ment of money, that the parties may have an action of the 
cafe for non performance, yet no property vefts until de- 
livery ; therefore it is faid if a fecond buyer gets delivery, 
he has the better title. 


3 Salk. 61, 62. 
Butif one covenant with me, that ifI pay him fo much 


money fuch a day, I fhall have his goods in fuch a place, 
and I pay him the money : This is a good fale, and by it I 
have the property of the goods. 


27 H. 8. «16. 


Property is of things in po/é/ficn or adtion, 
In poffeffion, it is generally, when no other can have 


them from the owner, or with him, without his a& or de- 
fault ; or /pecially, when fome other hath an intereft with 
him, or where there is a property alfo in another, as well 
as in the owner; as by bailment, delivery of things to a 


carries, 


g F 
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carrier, or innkeeper, where goods are pawned or pledged, 
diftrained or leafed, &%c. And property in action, is 
when one hath an intereft to fue at law for the things 
themfelves, or for damages for them; as for debts, wrongs, 
&¢. and all thefe things, in pofleffion, or action, one may 
have in his own right, or in the right of another, as exe- 
cutor, Wood's Infi. 314. 

A perfon hath {uch a fpecial property in goods delivered 
him to keep, that he may maintain actions againft {trangers 
who take them out of his poffeflion: So of things deli- 
vered to a carrier, and when goods are pawned, Ge. Lill. 
Abr. 400, 401. 2 

An executor or adminiftrator hath the property of the 
goods of the deceafed ; But a fervant hath neither a gene- 
ralor fpecial property in his mafter’s goods ; therefore 
to take them from his mafter may be trefpafs or felony, as 
the cafe is. Goldf. 72. 

If aman hires a horfe, he hath a fpecial property in the 
horfe during the time againft all men, even again/t the right 
owner; again{t whom he may have an action if he difturbs 
him in the poffeflion. Cro. Eliz. 236, But it hath been 
adjudged, that if a man deliver goods, &c. to another 
to keep for a certain time, and theg to re-deliver 
them ; if he to whom they were delivered fell them in 
open market, before the day appointed for the re-delivery, 
the owner may feize them wherever he finds them, be- 
caufe the general property was always in him, and not al- 
tered by the fale. Godb. 160. 3 Nelf. Abr, 18.. And 
if one delivers a horfe, or other cattle, or goods, to an- 
other to keep, and he kills the horfe, or fpoils the goods, 
trefpafs lies againft him; for by the killing or fpoiling, 
the property is deftroyed. 5 Rep, 13. 

If a {warm of bees light on a tree, they are not the 
owner’s of the tree, zil] covered with his hive; no more 
than hawks that have made their nefts there, &c. But 
their young ones will be his property, and for them he 
may have trefpafs. Dod. & Stud. c. 5. Co. Litt. 
145. 

= man’s geefe, & c. fly away outof fight, wherever they go, 
he hath fill a property in them: And it is faid, that whilit a 
perfon’s hawk isin flight of a partridge, or his hounds in 
purfuit of a hare, &c¢. in thefe cafes he hath a kind of 
property in the wild creature. Staundf. lib. 1. c. 16. 3 
Shep. Abr. 111. 

Wild beafts, deer, hares, conies, &¢. tho’ they belong 
to a man on account of his game and pleafure, none can 
have an abfolute real projerty in ; but if they are inclofed 
and made tame, there may be a qualified and poffeflory 
property in them. 

One may have abfolute property in things of a bafe na- 
ture, as maftiff dogs, hounds, fpaniels, “7c. but not in 
things fer nature, unlefswhen dead. Dalt. 371. Finch 
176. wt Rep. 50. Raym, 16. 

Property in lands, goods and chattels, may be forfeited 
or loft, by treafon; felony, flight, outlawry ; alfo of goods 
by their becoming deodand, waif, eftray, Ge. Bac. Elem. 
77> 78. 

Property in Bightaps, &c. He who hath the land 
which lies on both fides the highway, hath the property of 
the foil of the Aighway in him, notwithfanding the King 
hath the privilege for his people to pafs thro’ it at their 
pleafure ; for the law prefumes that the way was at fir/? 
taken out of the lands of the party who owns the lands 
lying on both fides the way: And divers lords of ma- 
nors claim the foil as part of their walte. 2 Lill, Abr. 
400. 

If the Æa or a river, by violent incurfion carries away 

the foil or ground in fo great a quantity, that he who had 
the property in the foil, can know where his land is, he 
fhall have his land; but if his foil or land be infenfibly 
waited by the fea or river, he muft lofe his property, be- 
‘aufe he cannot prove which is his land. Pach. 1650. 
_ A tenant hath only a {pecial property in the trees on the 
lands demifed, fo long as they remain part of the free- 
hold ; for when they are fevered, his property is gone. 
11 Rep. 82. 5 ; 

Property altered. A man borrows, or finds my goods, 


or takes them from me; neither of thefe acts will alter the 


droperty. Bro. Properts 27. 
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If one having taken away corn, make it into male; — 


turn plate into money, or timber into a houfe, Ge. the 
property of them is altered. Dedderidge Law 132, 133. 
And where goods are generally fold in a market overt, 


for a valuable confideration, and without fraud, it alters 


the property thereof. 5 Rep. 83. , 
Yo alter or transfer properi), is lawful ; but to violate 


property is never lawful, property being a facred thing 


which ought not to be violated. And every man (if he 
hath not forfeited it) hath a property and a right allowed 
him, to defend his life, liberty, and eftate; and if either 
be violated, it gives an action to redrefs the injury, and 
punifh the wrong. 2 Lill, Abr. 400. k ; 
Prophecies, (Prophetie) Is foretelling af things to 
come, in hidden myfterious fpeeches; whereby commotions 
have been often caufed in the kingdom, and attempts 
made by thofe to whom fuch fpeeches promifed good thee 
ceis, tho’ the words were myftically framed, and pointed 
only to the cognizance, arms or fome other quality of the 
parties: But thefe, for diftinétion fake, are called falfe or 
phantaftical prophecies. 3 Ed. 6. c. 15. f 
Falle prophecies, (where perfons pretend extraordinary 
commiffions from God) to raife jealoufies in the people, 
or terrify them with impending judgments, Fe. are 
punifhable at Common law, as impoftures: And by 5 Eliz. 
c.15. None fhall publith or fet forth any falfe Riper! 
with an intent to raife fedition, on pain of 10/. for the 
firt offence, “and a year’s imprifonment; and for the 
fecond offence to forfeit all his goods and chattels, and 


imprifonment during life: The profecution to be within — 


fix months. 3 Infi. 128, 129. , 


To prophefy when the King fhall die, hath been an- ` 


tiently held to be treafon. 
Com, 4V. 149. 
Ozopozticn, (Proportio.) See De Onerando pro Rata 
Portionis. 
Pzopoztum, (Purport) Intention or meaning. Cowell, 
Secundum proportum didi cyrographi inter cos confediv 
Carta Rogeri de Quincy, 31 Hen. 3. 
Propounders. The 85th chapter of Coke’s three Im 


Roll. Rep. 88. See Black, 


fiitutes is intituled againk monopolifts, propounders, and pro- 
jefors, where it feems to, fignify the fame as mono} clifts. 


Cowell. 

Proprietary, (Proprictarius) Is he who hath a property 
in any thing, gue nullus arbitrio eff obnoxia; but was 
heretofore chiefly ufed for him who had the fruits of a 
benefice to himfelf, his heirs and fucceffors, as abbots and 
priors had to them and their fucceffors. See Jppropria- 
tion. 

Pzoprictate probanda, Is a writ to the fheriff to ine 
quire of the property of goods diftrained, when defendant 
claimeth property on a replevin fued ; for the fheriff cany 
not proceed till that matter is decided by writ; and if if 
is found for plaintiff, then the fheriff is to make replevin 5 
but if for defendant, he can proceed no further. F. N. B, 
77- Finch 316, 450- 
148 


8c. are to.pay prorata, i,e. in proportion to their eftates, 
16 Car, 2. ¢. 6. 

Prozogue, (Proregare) Signifies to prolong or put off 
to another day. 6 Hen. 8. c. 8. 

Prorogation of parliament, and adjournment were antiently 
ufed as fpxonyma’s; but of late there hath been a dif- 
tinction, a prorogation making a feffion, and an ad- 
joarnment only a continuance. Vide Parliament, and, 
Black. Com. 1 V. 186. ‘ 

Porcion, (Protedic) Ts generally taken for that be- 
nefit and fafety which every fubje& hath by the King’s 
laws; every man who is a loyal fubjeét is in the King’s 
protection; and in this fenfe to be out of the King’s 


Bd. 3p C 22s 


act of grace, by writ ifued out of Chancery, which lics 
where a man will pafs over the fea’ in the King’s fervice ; 
and by this writ (when allowed in court) he fhall be quit 
of all manner of fuits between him and any other perfon, 

“except 


Inft. 145. See Black. Com. 3 V, . 


4520 tata, Is as much as pro proportione ; as jointenants, - 


protection, is to be excluded the benefit of the law. 29 _ 


In a fpecial fignification, a protetion of the King is an i 











. be delayed on them ; but the party fhall anfwer and pro- 
. ceed to judgment, and execution fhall ftay: And the 








except affifes of novel difeifih, alfe of darrein prefentment, 
attaints, &c, until his return, 2 Lill. Abr. 398. 


Protefion is an immunity granted by the King to a cer- 
tain perfon, to be free from fuits at law for a certain time, 


and for fome reafonable caufe ; and ’tis a branch of the 


King’s prerogative fo to do: There are two forts of thefe 
protections; one is cum claufula volimus; and of that pro- 
tedtion there are three particulars ; one is called guza pro- 
Jfedurus, and is for him who is going beyond fea in the 
King’s fervice; another is guia moraturus, which is for 


. him who is already abroad in the King’s fervice, as an am* 


baffador, &c, and another is for the King’s debtor, that 
he be not fued till the King’s debt is fatisfied: And the 
other fort of protection is cum claufula nolumus, ĉc. which 
is granted to a {piritual corporation, that their goods or 
chattels be zot taken by the officer of the King, for the 
King’s fervice ; it may likewife be granted to a {piritual 
perion fingle, or to a temporal perion, Reg. Orig. 23. 
3 Nel. Aor. z0. 

~ On a perfon’s going over fea, ix the ferwvice of the King, 
writ of protecion fall ifue, to be quit of fuits till he re- 
turn; and then a refummons may be had againft him: 
But one may proceed againft defendant having fuch gro- 
-tedtion, until he comes and fhews his Fre in court, 
and hath it allowed ; when his plea or fuit thall go fixe digs. 


tho’ if after it appears that the party who hath the pros. |! 


teGion, goes not about the bufinefs for which the protection 
was granted, the plaintiff may havea repeal, &c. Terms 
ade Ley. 2-Lill, Abr. 398. 

A preteZion is to be made for.one year, and may be re- 
newed from year to year; butif it be made for two or 
three years, the juftices will not allow it: And if the 
King grant a protecfion to his debtor, that he be not fued 
till his debt is paid ; on thefe proted#iozs none fhall be de- 
layed; the party is to anfwer and go to judgment, and 
execution fhall be flayed. 1 Inf. 130. 25 Ed. 3. 


. . The King granted a protection to one of his debtors; 


and on demurrer it was alledged, that by 25 Ed. 3. c. 
19. protections of this kind are exprefly, that none {hall 


court ordered, that. when it came to execution they would 
advife ; fo a ré/pondeas oufler was awarded. Cro. Fac. 


77° 

tin all protections there ought to be æ caufe fhewn for 
granting them: If obtained pending the fuit, they are 
nought; and a perfon giving bail to an action on arrek; 
it is faid may not plead his protection ; one may not be 
difcharged out of prifon to which he is committed in exe- 
cution, by protection to ferve the King, Gc. Nor will a 
proteétion be allowed where a perfon is taken on a capias 
utlagatum, afier judgment; for tho’ the capias utlagatum 
is.at the King’s fuit in the firft place, it is in the fecond 
degree for the fubje@. Latch 197. 1 Leon, 185. Dyer 
362. Hob. 115. 

Bot in action on afumpft a prote@ion under the Great 
Scal was brought into court, for that defendant was in the 
wars in Flanders, 5c. and it was allowed tho’ after an 
exigent. 3 Lev. 332. 

Plaintiff in an aétion cannot caft a protefion; for the 
protection is for defendant, and fhall be always for him, 
if it be not in fpecial cafes where plainti¥ becomes de- 
fendant, New Nat. Br. 62. And no protefion fhall be 
allowed againft the King. 1 Inf. 131. 

A protetion to fave a default, is not good for any place 
Within the kingdom of England: And regularly it lies 
only where the defendant or tenant is demandable ; for 
the protedion is to excufe his default, which cannot be 
made when he is not demanded. Tenk. Cent. 66, 94. 

» ‘There are many kinds of protections; but they are rarely 
wied, being often oulted by a& of parliament. Wood's 
doft. 573.. See Black. Com. 3. V. 389. 

` When the King grants a proteéfion, the writ thereon in 
fome cafes has been as follows: 


A writ of ProteGion by the King. 


y 


N EORGE the Third, Be. To all and fingular fhe- 
riffs, &c. and others, who fall fee or bear our prefent 
detters, greeting, Know you, shat ave bawe taken inte our 








Jpecial protection A. B. and all bis fervants, lands ande- 
nements, goods and chattels in, &c. in the county of S. and 
in, &c. and alfo all his writings uhatfoever : Therefore we 
command you that you protect and defend the faid A. B, and 
his fervants, &c. aforefaid, not doing to him or them, or 
any of them, or permitting tobe done to them, any injury, 
damage or violence, on pain of grievous forfeiture, &c. In 
teftimony of which, &c. for one year to endure. In wit- 
nefs, Fc. € . 


DrotcHKion of Ambafadozs. 
vilege. 

Proteğion of Children, isa natural duty, rather per- 
mitted than enjoined by any municipal laws; nature, in 
this refpect, working fo ftrangly as to need rather a check 
than afpur. A parent may, by our laws, maintain and 
uphold his children in their law fuits, without being 
guilty of the legal crime of maintaining quarrels, A, 
parent may alfo juftify an affault and battery in defence of 
the perfons of his children: Nay, where a man’s fon was 
| beaten by another boy, and the father went zear a mile.to 
find him, and there revenged the fon’s quarrel by beating 
the other boy, of which beating he afterwards unfortunately 
died ; it was not held to be murder, but manilaughter 
‘merely. Cro, Fac 296. 1Hawk. P. C. 83. 

Such indulgence does the law fhew to the frailty of hu- 
‘man nature, and the workings. of parental . affection ! 
Black. Com. 1 V. 450. 

Drotetions of Parliament. Peers, and members of 
parliament, €c. by their privilege, may prote their menial 
Jervanis, and thole adually employed by them in fervices 
but by alate order, this extends not to others, on written 
protections. 

One Carer, gentleman to the Earl of Suffolk, was by 
order of the Houfe of Lords committed to Newgate, on 
proof of his being guilty of procuring and felling written, 
protections, from and in the name of that peer, to feveral 
perfons, to. the great damage of their creditors, and in 
breach of the orders of that houfe; and being charged 
with other crimes, reflecting on the Houle of Peers, he 
was fentenced to pay a fine, and to ftand in the pillory, 
&e. Maod, Caf. in L. iF E. 341., See Privilege. 

rotettion of the Courts at Miefkminker, The prom 
teBion of the court of B. R. is allowed for any perfon who 
attends his own bufinefs in this court, or by virtue of any 
Jubpana; but this is more properly privilege. 

qDzotettionibus, The flatute of allowing a challenge tq 
be entered againf a prote@ion, &c. 33 Edw. 14 

Wrotek, (Protefaria) Hath two applications ; one b 
way of caution, to call witnefles (as it were) or open 
affirm, that he doth either not at all, or but conditionally 
yield his confent to any at, or unto the proceeding of a 
judge in a court, wherein his jurifdiction is doubtful, or 
to anfwer on his oath further than by law he is bound. 
See Plowden 676. and Reg. Orig. 306. ‘The other is by 
way of complaint, as to proref a man’s bill. For example, 
If I give money to a merchant in France, taking his bilb 
of exchange to be repaid in England, by one whom hẹ 
affigneth ; if at my coming I find not myfelf fatisfied, bug 
either delayed or denied, then I goto the Exchange, or open 
concourfe of merchants, and prote/f, that I am not paid ; 
and thereupon, if he hath any goods remaining in any 
man’s hands within the realm, the Jaw of merchants isa 
that I be paid out of them to my full fatisfaction. Cowell. 
See Bills of Exchange, and Black. Com, 2 V. 468, 9. 

Each peer has a right, dy leave of the houfe, when a vote 
paffes contrary to his fentiments, to enter his diflent on 
the journals of the houfe, with the reafons for fuch diffent 5 
which is ufually filed his prose. Ib. 1 V. 1684 

Protefkation, (Protefatio) is a defence or fafeguard 
to the party who maketh it, from being concluded by the, 
action he isal out todo, that iffue cannot be joined by it. 
Plowd. 276. whereof fee Reg. Orig. 326. 

It is a form of pleading when one does not déreély af- 
firm, or deny any thing alledged by another, or which 
he himfelf alledgeth. Cowell. As protefando that he 
made no teftament pro placito that he made not the plain- 
tiff his executor; becaufe if he made no teftament he 
conse make no executor. Heath's Max. 26. cites PI, C. 
276, 


See Ambaffadors and Pria 


Proteftagies 
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Proteftation is of two kinds, 1t, When a man pleads 
any thing which he dare not dire&tly affirm, or cannot 
plead, for fear of making his plea double; as if in con- 
veying to himfelf dy his plea a title, he ought to plead di- 
verfe defcents by diverfe perfons, and he dare not affirm 
that they were all feifed at the time of their death, or al- 
tho’ he could do it, yet it will be double to plead two de- 
fceats, of both which every one by himfelf may be a good 
bar, then defendant ought to plead and alledge the mat- 
ter, interlacing the word proteftando ; as to fay (by pro- 
teftation) that fuch a one died feifed, Ec. and zhat the 
adverfe party cannot traverfe. 2dly, When one is to an- 
fier two matters, and yet by law he ought to plead but 
to one, then in the beginning of his plea he may fay 
protetands & non cognofcendo {ech part of the matter to be 
true, (and then making his ‘plea further) fed pro placito in 
hac parte, Fe. and fo he may take iffue on the other part 
of the matter; and then he is not concluded by any of the 
reft of the matter which he hath by proteitation fo denied, 
but may afterwards take ifue on it. Reg. Plae. 70, 71, 
See T8 Vin, Abr. tit. Protefation. 

Protclant Chiloien of PDapifts and Actos. The 
Lord Chancellor, how to make an order on Popifh and 
Jewith parents refufing to allow their proteftant children 
a maintenance, 11 & 12 Will. 3. ¢. 4. fed. 7. t Ann. 

ari ches 

Droteltant Diffenters, Exempt from penalties. 

Diffeaters, Nonconformifts. 

Proteant Huceeflion, See King, Prerogative, &c. 

Prothonotary, (Protonotarius, vel Primus Notarius) Isa 
chief officer or clerk of the Common Pleas and King’s Bench ; 
and for the firft court there are three Prothonotaries, atid 
the other hath but one: He of the King’s Bench records 
all civil actions ; as the Clerk of the Crown Office doth all 
criminal caufes in that court: Thofe of the Common Pleas, 
fince the order 14 Jac. 1. on agreement entered into be- 
tween the Prothonctaries and Filazers of that court, 
enter and inrol all manner of declarations, pleadings, af- 
fifes, judgments, and actions: They make out all judicial 
writs, except writs of habeas corpus and diftringas jura- 
tor’, (for which there is a particular office ereéted, called 
the hadeas corpora office: ) Alfo writs of execution, and of 
feifin, of privilege for removing caufes from inferior 
courts, writs of procedendo, /eire facias’s, in all cafes, and 
writs to enquire of damages; and all procefs upon pro- 
hibitions, on writs of audita querela, falfe judgment, Ee. 
They likewife enter recognizances acknowledged in that 
court; and all Prii: recoveries ; and make exemplifi- 
cations of records, Pate bey rose TAN 

rover, Tedin Soenen in Stat; 28 Ed. 1. and 
5 H. 4. c. 2.) See Approver, and 3 Inf. 129. A man 
became an approver, and appealed five, and every OF 
them joined battle with him: Et duellum percuffum futt | 
cum omnibus, FP probator devicit omnes quinque in duello, | 
quorum quatuor fufpendebantur, EF quintus clamabat eff 
clericum © allocatur, S probator pardonatur. Mich. 39 
E. 3. coram Rege. Ret. 97. Suf. 

Province, (Provincia) Signifies an out country, go- 
verned by a deputy or lieutenant. List. Dia. 

It was ufed among the Romans for a country, without 
the limits of Zraly, gained to their fubjection by the 
fword; whereupon that part of France next the Alps was 
fo called by them, and ftill retains the name. 

But with us a province is moft ufually taken for the 
circuit of an archbifhop’s jurifdiction ; as the province of 
Canterbury, and that of Yorks: Yet it is mentioned in 
fome of our ftatutes, for feveral parts of the realm; and 
fometimes fora county. 32 H.8. c. 23. 

Biovinctal, (provincialis) Of or belonging to a pro- 
vince ; alfo a chief governor of a religious order; as of 
Frias, lcs "Statnd- Ha Ae Ch 6 

ovifion, (provifo) Is ufed with us as in the Canon 
law for providing a bilhop, or any other perfon, an ec- 
clefiaftical living, by the Pope, before the incumbent 
be dead: It is alfo called gratia expectativa, or mandatum 
de providendo: 'The great abufe whereof may be read not 
only in Duarenus de facris Ecclefie Minifteriis  Bene- 
ficiis, hb. 3. cap z. but alfo in many  ftatutes, 
viz. 35 E. 3. 22 flat. 4 5. commonly called the fta- 
tute De provifionibus, F 27 E. 3. c. 1. & 38 E. 3. ft. 2. 


See 





' ie 
oe 
eis 


9 Rie. 


P RO 


4. €f 2 Ric 22 elg. 3 Riese? enar 


Fagen 

2.126 IZ RE 2s Pec, 25395 Ae COS de Ree 

Praemunire, and Black. Com. 1 V. 60. 4V. 107. 
Provifiones. The atts to reftrain the exorbitant abufe 


of arbitrary power made in the parliament at Oxford 
1258, were called provifiones by Rifsanger, who continued 
Mat. Parif. anno 1260. Rex autem quia juraverat cum 
Edwardo primogenito Juo E Barcnasio, provifiones Oxoni- 
enfes fe inviolabiliter fervaturum, Sc. being to provide 
againit the King’s abfolute will and pleafure. See Matt. 
Parif. Jub annis 1244 1258. Provifones fignified alfo 
providentiæ, or provifions of vitual. Cowell 

Drovitions (lling unwholfime) Is an cfkence again 
publick health, ‘To prevent which the flatute 51 Hew. 34 

ft. 6. and the ordinance for bakers, c. 7. prohibit the fale 
of corrupted wine, contagious or unwholfome fleth, or 
fefn that is bought of a Jew; uncer pain of amercement 
for the firit offence, pillory for the fécond, fine and im= 
prifonment for the third, and abjuration of the town for 
the fourth. ‘And by 12 Car. 2. Se 25. J 11. Any 
brewing or adulteration of wine is punithed with the for= 
feiture of 100 /. if done by the wholefale merchant ; and 
40l. if done by the vintner or retalz trader. 

Povilo, Is a conpiT10N inferted in any deed, on 
the performance whereof the validity of the deed depends ; 
and fometimes it is only a covenant, Secundum Sabjectam 
materiam. 2 Rep. 70. 2 Lill. Abr. 399. 

The word prové/o is generally taken for a condition; 
but it differs from it in feveral refpeéts ; for a condition 
is ufually created by the grantor or leffor, but a prowi/o 
by the grantee or leffee ; there is likewife a difference in 
placing the provifo, as if immediately after the habendum, 
the next covenant is that the leffee fhall repair, provided 
always that the leffor fhall find timber, this is no condi- 
tion ; nor is it a condition, if it comes among other co- 
venants after the habendum, and is created by the words 
of the leffee; as if the leffor covenants to fcour the ditches, 
provifo that ‘the leffee carry away the foil, Ge. 3 nig: 
Abr. 21. 

It hath been held, that the law hath not appoineed any 
proper place in a deed to infert a provifo; but that when 
it doth not depend on any other fentence, bat ftands ori- 
ginally by itfelf, and when it is created by the words of 
the grantor, &c, and is reffrictive or compulfory, to in- 
force the grantee to do fome act, in fuch cafe the word 
provifo makes a conpiT10N, tho’ ’tis intermixed with 
other covenants, and doth not immediately follow the 
habendum. 2 Rep. 70. 

A provifa always implics a condition, if there be no words 
fubfequent which may change it into a covenant: Alfo it 
is a rule in provifees, that where the provi is, that the 
leffee, &c. fhal do, or not doa thing, and no penalty i is 
added to it; this isa condition; or it is void; butif a 
penalty be annexed, it is otherwife. Cro. Eliz. 242. 1 
Lev. 155. And where a prowi/o is a condition, it ought 
to do the office of a condition, 7. e. make the eltate condi- 
tional, and foall have reference to the cftate, and be annexed 
toit; but fhall not make it void without entry, as a limi- 
tation will. 

A leafe was made for years, seuteving rent at fucha 
day, provi/o if the rent be arrear for one month after, the 
leafe to be void; the queftion was, Whether this was a 
condition or limitation; for if it was a condition, then the 
leafe is not determined without entry; adjudged, that j 
was a limitation, tho’ the words were conditional, be- 
caufe it appeared by the leafe itfelf, that it was the exprefs 
agreement of the parties that the leafe foall be void om 
non-payment of the rent; and it fhall be void without 
entry, Moor 291. 1 Nelf. Abr. 22, 26. 

If a provi/o be the mutual words of both parties to the 
deed, it amounts to a covenant: And a provija by way of 
agreement to pay, is a covenant, and an action well lies — 
upon it. 2 Rep. 72. 

Plaintiff conveyed an office to defendant, provifo that 
out of the firft profits he pay plaintiff çoo/. And it was 
refolved, that an ation of covenant lay on this provifa; 
for it is not by way of condition or defeafance, but iz 
nature of a covenant to pay the money, Y Lev. 155. But 
defendant in confideration of 400/. granted his lands to 
plaintiff for ninety-nine years, prowifo if he pay fo much 

I vee ly 





hy = 


x 


SN AG ae OT 



























a 





P'RO 


yearly during the life of S. T. e. or 400/. within two] 


years after his death, then the grant to be void, and there 


- was a bond for performance of covenants ; in ation of 


debt brought on this bond, it was adjudged, that there 
being no expre/s covenant to pay the money, there could 
be no breach affigned on this prowifo. 2 Mod. 36. 

In articles of agreement to make a leafe, provi/o that the 
leffee thould pay fo much rent, &c. altho’ there be no 
{pecial words of refervation of rent, the provi/o is a good 
refervation. Cro. Eliz. 486. And provifo with words of 
grant added to it, may make a grant and not a condi- 
tion, Moor 174. Yet in the cafe of a leafe for life, pro- 
_wifo if the leffee died before the end of fixty years, that 
his executors ould enjoy it for fo many years as would 
“make up the fixty; it was held, that by this prowi/o 
the leffee had no eftate for years, nor his executors any re- 
mainder of a term, becaufe nothing was limited thereby to 
the lefee for life as a remainder, to him and his executors. 
1 And. 19. 

When ufes are raifed by covenant, in confideration of 
paternal love to children, Gc. and after in the fame in- 
denture, there is a provifo to make Jeafes, without any 
particular confideration, i# is void; tho’ fuch a provifo 
_ might be good, if the ufes were created by fine, recovery, 
' &c. becaufe of the tranfmutation of the eftate; and for 
that in this cafe, u/es arife without confideration, 1 Rep. 
176.- Moor 144. 1 Lev. 30. 2 Lill. Abr. 402. 
~ In a deed, a provifo, that if the fon difturb the other 
ufes, &Fc. that then a term granted to him, and the ufes 
to the-heirs of his body, fhall be void; this prowi/o is fuf- 
ficient to ceafe the other ufes, on difturbance, 8 Rep. 
90, 91. Buta provi/o to make an eftate, limited to one 
and the heirs male of his body, to ceafe as if he was na- 
turally dead, on his attempting any act by which the li- 
mitation of the land, or any the eftate in tail, fhould be 


_ undone, barred, &c. hath been adjudged not good ; be- 


caufe the eftate-tail is not determined by the death of te- 

nantin tail, but by his dying without iffue male. Dyer 

351. 1 Rep. 83. 

A teftator devifed lands to one and the heirs male 
of his body, provifo that if he attempt to alien, then his 
eftate to ceafe, and remain to another ; the provi/a is void. 
a Vent. 521. . 

A provifo that would take away the whole efe& of a 
grant, as not to receive the profits of lands granted, Ge. 

= isvoid; and fo is a provifo which is repugnant to the ex- 
prefs words of the grant: In a will, teftator made ano- 
ther his executor, provided he did not adminifter his 
efate, adjudged this prowi/ois void for repugnancy. Cro. 
ane 107. Dyer 3. 

And if a proviso is good at firft, and afterwards it hap- 
pens, that there is no other remedy but that which was 
reftrained ; the remedy pall be had notwithftanding the 
reftraint. Wood's Inff.231. Where a prowifo is parcel 
of, or abridgeth a covenant, it makes an exception ; when 
*tis annexed to an exception in adeed, ’tis an explanation ; 
> and where added at the end of any covenant, there it ex- 
tends only to defeat that covenant. 4 Leon. 72, 73. 
Moor 105, 471. See Deed. 

Provite, (concerning judicial matters) Is where the 
plaintiff in an action defifts in profecuting his fuit, and 
_ doth not bring it to trial in convenient time ; defendant 
in fuch cafe may take out the venire facics to the fheriff, 
which hath in it thefe words, provifo quod, &e. To the 
end, that if plaintiff take out any writ to zhat purpofe, 
the ‘hheriff fhall fummon but one jury on them both; 
and this is eae going to trial by provifo. Old Nat. 

Bret 

__ phe flandiny rules of the court of B. R. if plaintiff 
o wil ot enter his iffue, defendant may by rule compel him 
to “it; and if ’tis entered, and he will not carry 
-down the caufe to trial, defendant may carry it down 


pent 3 Salk. 362° See" 7 EES W. 3. cap. 


x “Bisel may be taken out by defendant in criminal 


i cafes by provi/a in appeals, in the fame manner as in 


a 


other aétions, on default of the appellant; 3 but not in 
_ indi&ments, nor in actions where the King is fole party ; 
and it hath been queftioned, whether there can be any 
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A procefs in informations Qui tam. 
408. 

M:obifoz, is he who fues to the court of Rome, for a 
provifion, which is called gratia expc&ativa according to 
Spelman. See alfo Old Nat. Brew. 243. they were prohi- 
bited by proclamation 42 Hen. 3. anno 1258. Hill. pag. 
259. Itis fometimes alfo taken for him who hath the 
care of providing things neceflary, a purveyor. Cowell. 
See Provifion. As to “the ftatutes againit provifors, fee 
Black: Com. 4 V. 110. 

Jzobifoz monafterii, The treafurer or fteward of a re- 
ligious houfe, who had the cuftody of goods and money, 
and fupervifed all accounts. Cowell. 

¥zobifo2 viftualiuin, The King’s purveyor, who pro- - 
vided for the accommodation of his court, is fo called in 
our hiftorians. Cowell, 

>z0becation, To make killing a perfon man-flaughter, 
Fe. See Murder. 

Wovot aral, Is an officer of the King’s navy, 
who hath the charge of prifoners taken at fea: And 
is fometimes ufed for like purpofe at land, 13 Car. 2. 
s 


z Hawk. 407° 


see Are perfons appointed inftead of others, to 
reprefent them, 

Every peer of the realm called to parliament, hath the 
privilege of conftituting a proxy to vote for him in his 
abfence, on a lawful occafion ; but fuch proxies are to be 
entered in perfon, and fometimes proxies have been denied 
by the King ; particularly duno 6, 27 © 39 Edw. 3. 
Marriage contraGs have been often made by proxy, Se. 
See Black. Com. 1 V. 168. 

Proxies, Alfo are annual payments made by parochial 
clergy to the bifhop, &c. on vifitations. See Procura- 
tions. 

zpk, Is a kind of fervice or tenure ; and according 
to Blount, fignifies an old fafhioned fpur, with one point 
only, which the tenant holding land by this tenure, was 
to find for the King.— Per /ervitium inveniendi unum 
equum unum faccum S unum pryk in Guerra Wallie. 1 
Wor Zs 

And in the time of Hen. 8. Light horfemen in war were 
called prickers ; becaufe they ufed fuch fpurs or pryks, to 
make their horfes go with fpeed. 

Puberty, (Pubertas) The ripe age of fourteen in men 
and twelve in women, when they are fit for marriage : 
But as to crimes and punifhment, it is the age of 14 years, 
in both the male and female fex, and not before. 1 
Hale’s Hif, P, C. 18. See Black. Com. 4 V. 22. 

Publication, Is ufed of dep ofitions of witnefles in a 
caufe in Chancery, in order to the hearing, and rules may 
be given to pafs publication; which is a power to fhew the 
depofitions openly, and to give out copies of them, We. 
There is alfo a publication of a will, which is a folemnity 
requifite to the making thereof, by declaring it to be the 
lak will of the teftator, in the prefence of fuch a number 
of witneffes ; and a will which hath been made many 
years, may be zew publifbed with additions, and that 
makes it equivalent to a new will. 3 Nel. Abr. 27. 
Publication of libels. Vide Libels. And Black. Com. 3 
V. 450. 

Publick Accounts. Commiffioners are to enquire of 
the accounts of theriffs, cuftomers, and other the King’s 
officers; after paffled in the Exchequer, and if detected of 
fraud, they {hall pay treble damages, by ftat. 6 H. 8. 
c. 3. And all the lands, tenements and hereditaments, 
which any accountant hath, thall for the payment of debts 
to the crown, be liable and put in execution in like man- 
ner as if he had ftood bound by writing obligatory, 
having the effect of a ftatute ftaple, Fc. Stat. 13 Eliz: 
Ce Ae 
Kä there have been feveral ftatutes for taking the pub- 
lick accounts of the kingdom, and examining and deter- 
mining the debts due to the army and navy; Alfo cor- 
ruptions in the management of the King’s treafure, &c. 
impowering commiffioners for that purpofe, who were to 
give an account of their proceedings to the King and par- 
liament. Stat. 2 W. & M. 1 Ann. 2Geo.1, Se. 

Publick Bit of parliament. A general or publick act is 
an univerfa! rule, that regards the whole community : 
9G And 
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And of this the courts of law are bound to take notice ju- 
dicially and ex oficio, without the ftatute being particu- 
larly pleaded, or formerly fet forth by the party who 
claims an advantage under it. Black. Com. 1 V. 86. 

Publick faith, (Fides publica) In the reign of Charles 
I. was a pretence or cheat, to raife money of the feduced 
people, upon what was termed the pudlick faith of the na- 
tion, to make war againft the King about the year 1642. 
Stat. 17 Car. 1. c. 18. 

Public worhip, See Nonconformifts, Recufants, Ser- 
vice and Sacraments. 

4Duerttia, fee Puberty. 

Puis darrein continuance, Is a plea of new mat- 
ter, pending an attion, fof? ultimam continuationem. See 
Plea. 

uitne (Pr. Pui/ne) Younger, puny, born after. 
Mulier. 

q9ulfatoz, The plaintiff or ator; and pul/are fignifies 
to accufe any one. Leg. Hen. 1, ¢. 26. 

Punithiment, (Pena) Is the penalty for tranfgreffing 
the law: And as debts are difcharged to private perfons 
by payment; fo obligations to the publick, for difturbing 
fociety, are difcharged when the offender undergoes the 
punifbment inflicted for his offence. 

Kings, and fuch as have equal power with them, have 
aright to require puniment for injuries committed againft 
themfelves or their fubjeéts, on the violation of national 
law ; tho’ the right of infli€ting puni/bments to provide 
for the fafety of fociety, was originally (before Common- 
wealths were erected and courts of juflice ordained) in the 
hand of every man being equal to, and independent of 
others ; but fince, it has refided in the hands of the 
higheft powers, as fubjection ta others hath taken away 
that primitive right : However, this power and zatural 
right of puni/bing an equal, ftill remains in thofe places 
where the people are not fubjeét to fome form of govern- 
ment. Grot. de Jure Belli, lib. 2. c. 21. 

The punifbment of offences are many and various, 
adapted to the feveral degrees of crimes, and the countries 
wherein committed ; and in England are beheading, 
hanging, imprifonment, fine, amercement, &&e. 

Pur auter bie, Is where lands, €¥c. are held for ano- 
ther’s life. Sce Occupant. And Bla k, Com. 2 V. 120. 

Purchale, (Acquifitum, perquifitum, purchafium) Sig- 
nifies the buying or acquifition of lands, or tenements 
with money, or by deed or agreement ; and not obtaining 
it by defcent, or hereditary right, and conjundium perquifi- 
tum is where two or more perfons join in the purchafe. 
Litt. 12, Reg. Orig. 143. ' 

One cometh in by purchafe when he comes to lands by 
legal conveyance, and he hath a lawful eftate: And a 
purihafe is always intended Ay title, either from fome con- 
fideration, or by gift ; (for a gift isin law a purcha/e) 
whereas defcent from an anceftor cometh of courfe dy a@ 
of law ; alfo all contraéts are comprehended under this 

, word purchafe. 1 Inf. 18. Doc. and Stud. c. 24. 

Purchafe in oppoiition to defcent is taken largely ; if 
an eftate comes to a man from his anceflors without wri- 
-ting, that is a defcent: But where a. perfon takes any 
thing from an anceitor, or others, dy deed, will or gift, 
and zot as heir at law; that isa purchafe. .2 Lill. Abr. 

03. 

x When an eftate doth originally veft in the heir, and 
never was nor could be:in the anceftor ; fuch heir fall 
take by way of purchafe: But when the thing might have 
vefted in his anceftor, tho’ it be firft in the heir, and not 
in him at all; the heir fhall have it in nature of defcent. 
1 Rep. 95, 106. 

An heir takes an eftate by will in another manner than 
the Common law would have given it ; there he takes dy 
purchafe, and not by defcent ; but ther he muft: be the 
right heir. 2 Lev. 79. 


See 


1. Who foall be deemed purchafers. 
` 2. Of turchafers for a valuable confideration. 


1. Who foall be deemed purchafors. 


A. enters into parterfhip in sths, with three others, 
for 21 years, for digging mines in 4.’s lands, 4, to have 


Pus 
two sths, and alfo in confideration of his ownerfhip qh, 
the land, to have a tenth-more out of the fhareof the 
other partners, 
for the mines, and after two years time, and the expence ` 
of about 1204 they difcovered a valuable mine, and 
worked for about three months, and then 4. dies, and 
his widow fets up a voluntary fettlement, made after 
marriage. 
purchafors, and that the voluntary fettlement fhould not 
ftand againft them. 






















cumbrance on her jointure, and barring the eftate-tail, 
and then, limits the ufes to the hufband for life, remain- 
der to the wife for life, remainder to their daughter. Per 
Lord Keeper Wright, The daughters are not purchafors 


antecedent to barring the eftatc-tail ; it might have been a 
a good confideration for both, but it qwas not exprefed in 
the deed, to be any confideration for fettling the eftate 
on the daughters, but was a voluntary gift of the wife 
to her hufband, therefore the daughter’s eftate muf be 
taken to be voluntary ; and fo a judgment-creditor ougl 


Prec. 114. 


of himfelf for life, remainder to B. in tail, but with 
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Purfuant to the articles. they fearched. 


The court inclined that the partners were as 


2 Vern. 326. GR 
The wife joins with the hufband in letting in an in- 


fo as to fhut out a judgment creditor of the hufhand’s, 


to have the affiftance.of this court before them. Canc. E 


Every leffee is a purchafor. 9 Mod. 59. See aP 






















































276 i ight: v 
A. feifed in fee, fettled his eftate in 1712. tothe ufe- 


power of revocation, by any writing figned, Gc, and at- 
tefted by three, &c. credible witneifes. In 1715, 4. by 
deed, attcited by two witneffes only, reciting, that he 
was indebted, as in a fchedule annexed, conveyed his 
eftate to W. R. and W. S. and their heirs, ¿in truf to 
pay his faid debts by profits, mortgage or fale ; and after 
payment thereof, to pay the overplus, and reconvey fuch 
part as fhould be unfold, to 4. or fuch other perfon, ce. 
and for fuch ufes,: ĉc. as he, by any writing figned and - 
fealed, and attefted, &¥c. fhould dire&. 4. died without 
ifue, but left the faid B. and C. the daughters. of two 
filters, bis heirs at law. The deed of 1715 was kept 
private till after the death of W. S. the furviving truftee. 
in 1724. and was then laid before counfel, who direéted, 
that the heir W. S. fhould affign the legal eftate to the 
truftees in the deed of 1712. which was done. After~ 
wards, in 1726. on a treaty of marriage between Lord 
Fauconbridge and B. a marriage fettlement was prepared 
by the fame countel, as. counfel for Lord Fauconbridge, 
who made a fettlement on B. in confideration of the great 
eftate in land which he was to have with her. The fur- 
viving truftee in the deed of 1712, joined in this mar- 
riage fettlement. C. brought a bill claiming a moiety of 
the eftate of 4. as coheirefs with B. for that the deed in. 
1715, was a revocation of the deed in 1712. Lord F. 
pleaded, that he was a purchafor under the deed of 1712, 
without notice of that in 1715, and that the fettlement 
made by him on B. was ix contemplation of that fettlement in 
1712, and that the furviving trufteé in that fettlement 
was party to the, marriage fettlement ; and that tho’ the 
purchafe was not of the legal eftate, but the truft only, 
that it will make no difference, according to Wilker and 
Bodington’s cafe, 2 Vern. 599. and that neither will it differ 
the cafe, tho’ there was no actual conveyance ; foras the — 
truftees in the deed of 1712, always acted under shat 
deed for B, that trut fhall fubfift as to himfelf, who is a 
fair purchafor ; and that he fhall not be affe@ted by cone 
ftructive notice to his counfel, as having beén advifedwith — 
on thefe two deeds in 1724 ; for it mutt be intended, that 
at the time of the counfel’s’ being concerned for him, 
which was-in-1726, he had forgot that-he had ever feen 
this deed of 1715, there being an interval of two years 
between his firit feeing it, and his being counfel for de- 
fendant. And for thefe reafons, the court held, | í 
this could not be notice to his lordfhip. Ld. | 
Reynolds who affifted the Lord Chancellor, held, 
Lord F. could be a purchafor of no’more than B. 
no actual conveyance was made to him. The M 
the Rolls faid, that to be a purchafor in the notion of ¢ 
there MUST be an ACTUAL contra, and a@ confides 
PAID; therefore, if atthe time of the marriage t 
of 1712 ftood revoked, the truflees could be feifed only of 
a moiety for the ufe of B. confequently Lord F. can bea 
: purchafor 
ae: 
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 fince the death of 4. See Gibb. 207. and L. P. Conv. 
391 to 402. 


| 2. Of purchafors for a valuable confideration. 


‘A purchafor who comes in without notice of a rent- 
` charge fhall not be chargeable therewith, altho’ given to 
a charitable ufe. Toth. 258. 

UES A bill was, to be relieved on a truft, and charged de- 
; fendant with notice; defendant pleaded his being a pur- 
_ chafor for a valuable confideration; this was objected to 
t as not good, becaufe he did not fay what the valuable 
confideration was ; for 5s. is a valuable confideration, 
but yet itis not an equitable one; but the court declared 

that in this cafe the plea was good enough. 

Notice of an incumbrance before the conveyance is exe- 
cuted, fhall charge the purchalor. Chan. Cafes 34. 

Purchafor fhall not be affected by a judgment in equi- 
ty, without expre/ notice of it before the purchafe, other- 
wife itis atlaw. Chan. Cafes 37. 

A purchafor of lands from 4, which B. makes title to, 
getting the deeds which make out B.’s title, is not bound 
to difcover them. Chan. Cafes 69. 

Plea of his being a purchafor for a valuable confidera- 
tion was over-ruled, becaufe he did not plead the pur- 
chafe made from one of the plaintiff’s anceftors ; for a 

_purchafe from a itranger, who might have no good title, 

was held no good plea. N. Ch. R. 135. 

= A. having a long leafe of a houfe, in which his wife 
-bad fome intereft, by her confent renews it for eighty- 

= ne years, and in confideration of 400/. affigns it to B. 
__who affigns it to C. his fon, who married M. and died, 
leaving M. his executrix; M. on a fecond marriage, 
conveys it to truftees, &c. 4. by bill fets forth this af- 
fignment, and thatit wasa mortgage, and that B. agreed 
‘to execute a reconveyance thereof, &c. and prayed a re- 
~ demption. The executrix pleads fhe was a purchafor 
= without notice of fuch agreement ; and in confideration 
of a marriage with 7, S. and of his undertaking to pay 
her debts, the affigned the original leafe, €c. fuch a day 
to truftees, to the ufe of her intended husband, not ha- 
ving any notice of the agreement prior to the executing 
-the faid deed on marriage. It was decreed, that defen- 
_ dants were in nature of purchafors ; and the plea was al- 

lowed. Finch R. 9. 

= A. indebted by bond, devifed a debt to be paid out 
of his perfonal eftate ; but if it was not fufficient, then 
to fell his real eftate, and pay it: The eftate was fold, 
and by feveral mefne conveyances came to defendant, 
who was fued for the debt as charged on the lands which 
he had bought. Defendant pleaded, that he had no 
notice of the demand, ‘and was a purchafor for a valua- 
ble confideration, and that the perfonal eftate was firi 
_ Tiable, and that the purchafe money which was paid to 
two other of the defendants was liable in the next place ; 
and that there were other lands, which defeended to one 
of them on the death of 4. which ought to come in aid of 

~ him, and decreed accordingly. Fiz. R. 137. 
A purchafor for a valuable confideration without no- 
tice was decreed to pay arrears of an’ annuity charged on 
the lands purchafed, tho’ the fame were due thirty 
ha ahd and no deniand in all that time. Finch 

+ 252. 

IE RA conveyance decreed againft a (jointrefs) 
_ purchafor for a valuable confideration ; (but it feems, 
_ that the not having notice wasthe lachefs of the jointrefs, 
o e) See Chan. Cafes 291, 292. 
= A purchafor from J.-S. who has a decree againft him 
= in Chancery for land, fhall be bound by the decree, tho’ 
 hehad no'notice of it. 2 Chan. Cafes 48. 

_ Bill by a dowrefs to remove a truft term, defendant 
_ pleads himfelf a purchafor, but does not deny notice, and 
_ fo was ordered to anfwer. Vern. 179. 
~ Bill was brought to prove a will, and perpetuate the 

= teftimony of witneffes ; defendant pleaded himfelf a pur- 
= chafor without notice of fuch will, and infifted there had 
_ been a verdict in affirmance of fuch will, (nothing hin- 


© Aeling the plaintiff, but that if he had a title he might 
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_ ptrchafor of no more. Lord Chancellor decreed a moiety | recover at law) the plaintiff ought not to be admitted to 
_ of thecftate, and an account of the rents and profits to C. | examine his witnefles, thereby to hang a cloud over the 


purchafor’s eftate; and on debate the court allowed the 
plea. Vern. 354. 

A. mortgaged land to B. and afterwards by his will 
(having fons C. and D.) devifed the equity of redemp- 
tion to D.—B. and C. join in an affignment of the mort- 
gage to E. tho’ E. pleaded want of notice of the will, and 
that C. was the vifible heir; yet decreed, that D. fhould 
have the equity of redemption on the foot of the firft mort- 
gage. N. CA. R. 153. 

A. purchafes, having notice of a fettlement whereby 
B. the vendor was but tenant for life, remainder to his 
firft; €%c. fon in tail. Afterwards Z. fells to C. who had 
no notice; B. dies, leaving a fon; the bill was difmif- 
fed as to C. but-decreed 4, to accoant for the confidera- 
tion money, for which he fold the eftate, with intereft 
from the deceafe of B. thereout difcounting’ what was due 
on a mortgage prior to the fettlement which he had bought 
in. 2: Vern. 384. 

Cowper C. faid, He took it to be a rule in equity, 
that where a man is a purchafer without notice, he fhall 
not be annoyed in equity ; not only where he has a prior 
legal eftate, but where he has a better title or right to 
call for the legal eftate than the other; therefore difmif- 
fed the bill. The cafe was; 4. purchafes of B. who had 
done an aét of bankruptcy, but without notice of it ; af- 
terwards a commiffion is taken out, and there being a 
term {tanding outin truftees, affignee brings a bill againft 
them, andthe purchafor to have the term afligned to him. 
2 Vern. 599. 

A bill was to redeem lands mortgaged in 1694, to de- 
fendant’s grandfather by plaintiff ’s father for 500 years, 
to be void on payment of 126/. and intereft. Defendant 
pleads, that he is a devifee of thofe lands under his grand- 
father’s will, who in 1692. purchafed them for a 200 
years term without condition of redemption, and had en- 
joyed 15 years quiet poffeffion, But the court over-ruled 
the plea for defendant’s not anfwering /ificiently as to the 
mortgage, and the plea of the purchafe may be true, for 
it may be only a term for years to attend the inheritance. 
G. Equ. R. 185. 

For more learning on this Jubjed, fee 18 Vin. Abr. tit. 
Purchafor. 

Purchafe and value of Land. Lands are’ turchafed 
at divers rates in this kingdom ; according to their fitua- 
tion, Fc. 

An eftate of fee-fimple in lands, is ufually valued in the 
the country at twenty years purchafe. Lands near London 
yield about twenty-five years purcha/é; andin Wales, not 
above eighteen or nineteen, 

The fee of tithes of perpetual advowfons is worth about 
twenty-two years purchafe: And fee-farm rents iffuing 
out of lands, and the fee of ground-rents, are rated at 
twenty-four or twenty-five years purcha/e. 

The fee of houfes in London fells for feventeen or 
eighteen years jurchafe, if in good repair, and the 
ground rents are not high ; otherwife for lefs: Houfes 
not in London, but well fituated, without any lands to 
them, are fold for fifteen or fixteen years purcha/e : For 
a leafe of a houfe for thirty years, about eight years fur- 
chafe is given in London; and for one and twenty years 
about fix years value, 

A freehold leafe for three lives abfolute, or 4 copy- 
hold eftate for the like term, where the quit rents and 
| heriots referved are not higher than ufual, is rated at 

fourteen years purchafe ; for the firft life eight, for the 
fecond four, and two for the third life ; or feven, five 
and two. A chattel leafe for three lives, thirteen years 
| purcha/fe. 
| The exchanging one life for another is generally one 
year’s purchafe; but if a fickly life be exchanged for ‘a 
| healthy one, two or three years purcha/e. A widow- 
| hood ina copyhold; after death of the husband a third 
| life, is valued at one year’s purchafe. The fee in revere 
| fion after lives, is worth nine, feven, and five years pur- 
| chafe, after one, two or three lives; and more where 
| there is timber, or the eftate improveable. Land. Purch. 
CINDIR. 354; Oc. 
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Purzation, 


Pe 


$urgation, (Purgatic) Is the clearing a man’s felf of 
acrime, whereof he is publickly fufpeéted, and accufed 
before a judge + Of which there was formerly great ufe in 
England. 

Purgation is either canonica, or vulgaris, 

Canonical purgation i is, that which is preferibed by the 
Canon law, the form whereof ufed in the Spiritual court, 
is that the perfon fufpected take his oath, that he is clear 
of the fuct objetted againft him, and bringing his honeft 
neighbours with him to make oath, that they believe he 
{wears truly. 

The vulgar purgation, according to the ancient manner, 

was by fire or water ordeal, or by combat, abolilhed by 
canon. Staundf, Pe C. lib. 2. cap. 48. Stat. Weftn. v. 
cap. Z; 
Wis ae is one of the punifhments of the Ecclefiaftical 
courts ; but the ftat. 13 Car. 2. ¢. 12. having taken 
away the cath ex oficio, of perfons accufing or purging 
themfelves, &c. {fome maintain that all the proceedings 
of purgaticn on common fame fall too; others fay, there 
is ftill a legal purgation left, but net canonical. Wood's 
Inft 506, 507. Vide Clergy, Sc. And Black. Com. 3 
Ka 100, . 34251447. 4: 301, 

Purificatie Weate Mariæ Wirginis, Mentioned in 
the ftat. 32 Hen. 8. e. 21. See Candlemas. 

Purlicu-Wen, Are thofe who have ground within the 
purliew, and being able to difpend forty fhillings a year 
freehold ; who, on thefe two points, are licenfed to hunt 
in their own gurlieus, obferving what is required. Manw. 
For. Laws 151, 157, 180, 186. See the next word. 

®urluc, or Durtien, (from the Fr. pur, i. e. purus, 
& lieu, locus) Is,all that ground near a forelt, which being 
added to the ancient foreits by King Hen. 2. Rich. 1. and 
King Jobn, was afterwards difafforelted and fevered by the 
Charta de Forefia, and the perambulations and grants 
thereon, by Hen. 3. fo that it become furlue, viz. pure 
and free from the laws and ordinances of the foret. Man- 
wood’s For, Laws, par. 2. ¢. 20. 

Our anceftors called this ground purlizu, purum locum, 
becaule iż was exempted from that Jervitude which was 
formerly laid on it: As Manwood and Crompton call it pou- 
rallee, we may derive it from pur, purus, & allee, ambu- 
latio, becaufe he who walketh or courfeth within that cir- 
cuit, is not liable to the laws or penalties incurred by 
them who hunt within the foreft precinéts ; but pourallee 
is faid to be properly the perambulation whereby the pur- 
lieu is deafforefied. Stat. 33 Edw. 1. 4 Infl. 304 

Owners of grounds within the purlieu by difafforeftation, 
may fell timber, convert paftures into arable, &c, inclofe 
them with any kind of inclofure ; erect edifices, and dif- 
pofe of the fame as if they had never been afforeited ; and 
a purlieu-man may as lawfully hunt to all intents within 
the purlieu, as any man may in his own grounds which 
were never afforefted : He may keep his dogs within the 

purliew unexpeditated ; and the wild beafts belong to the 
purlieu-man ratione foli, fo long as they remain in his 
grounds, and he may kill them. 4 Inf. 303. 

If the purlieu-mau chafe the beaft with grey hounds, 
and they fly towards the foreft for fafety, he may purfue 
them to the bounds of the foreft, and if he then do his 
endeavour to call back and take off his dogs from the pur- 
fuit, altho’ the dogs follow the chafe in the foreft, and 
kill the King’s deer there; this is no offence, fo as he 
enter not into the foreft, nor meddle with the deer fo 
killed: And if the dogs faften on the deer before he re- 
cover the fore/f, and the deer drag the dogs into the foreft, 
in fuch cafe the purlieu-man may follow his dogs and take 
the deer. 4 Inj. 303, 304. 

But in the cafe of Sir Richard Wefton, it was faid, that 
there was no pérliew in law zo hunt ; that it cannot be by 
prefcription, and there is nothing in ftatutes as to hunt- 
ing ; therefore purlieu-men may only keep out the deer, 
but cannot kill them, tho’ they be in their ground. 1 
Jones Rep. 278. See Moor 706, 987. 

And notwithftanding purlieus are abfolutely difafforefted, 
it hath been permitted, that the ranger of the foreft fhall, 
as often as the wild beafts of the foreft range into the pur- 
lieu, with his hounds rechafe them back to the foreft. 4 
Infi. See 33 Ed. 1. frat. 5. 
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Purparty, (Fr. pour part, i. e. pro partey Is that part 
or share of an eftate, firft held in common by parceners, 
which is by partition allotted to any of them: ‘To make 
purparty is to divide and fever the lands which. fall to par- 


ceners, which till partition they held jointly, and pro in- 


divifo. Old Nat. Br. rr. 

urprefture, (Pourprefura, from the Fr. tourprift, ‘an 
inclofure) Is when any thing is done to the nufance of the 
King’s demefnes, or the highways, Gc, by inclofure, or 
buildings ; endeavouring to make that private which 
ought to be publick. Glamiih: lib. ge cote 1 Taft. 38, 
And when a man takes to himfelf, or incroaches 


272. 
any thing which he ought not, itis a purprefure. Kith. 
10. 2 Inf, 38. See Pourprefture. 


qurfe, A certain quantity of money, conchae 500 
dollars, or 125 /. in Turkey. Merch, Di& 

Purfuivant, (from the Fr. pour/uivre, i. e. ‘agere, per- 
Jequi) Signifiss the King’s meffenger attending on him to 
be fent on any bufinefs or meflage. See Pourfuivant. 

qOurvepance. See Pourbepance. -As well before as 
after the conqueft, the King, on his ancient demefnes of 
the crown of England, had houfes of husbandry, and 
ftocks for the furnifhing neceffary provifions for his 
houfhold, and the tenants of thofe manors did by their 
tenures manure, till, ĉc. and reap the corn on the King’s 
demefnes, mowed his meadows, ĉc. repaired the fences, 
and performed all neceffary things belonging to husbandry 
on the King’s demefnes : In refpeé of which fervices, and 
to the end they might apply the fame the better, they 
had may liberties and privileges, as that they fhould not 
be fued out of the court of that manor; nor impanelled of 
any jury or inqueft, nor appear-at any other court, but 
only at tbe court of the manor, nor be contributory to the? 
expences of the knights of the hire which ferved at par- 
liament, nor pay any toll, &c. which liberties and im— 
munities continue to this day, altho’ the original Cher is 
ceafed. 2 Inff. 542, 543. co 2» 

Hawkins (PL C. 114. c. 47+ fr 1.) fays, that this me- 
thod being troublefome and inconvenient, was by degrees 
difufed, and afterwards the King ufed to appoint certain 
officers to buy in provifion for his houfhold, who were 
called purveyors, and claimed many privileges by the pre- 
rogative of the crown, and feem to have had the pre- 
emption of all fuch victuals as were bought by any to fell 
again, ; 

Purbicw, (Fr. pourveu, a patent or grant) Is the body, 
or that part of an Act of Parliament which begins with Be 
it enadted, Fc. The ftatute 3 Hen. 7. ftands upon a pre- 
amble and purview. 2 Inft. 403. 12 Rep. 20. ; 

utage, (Putagium, Fornicatio ex parte famine, oe 
vox nulla Latina exprimit, quafi puttam agere : From the 
French putain, or the Italian putta, i. e. meretrix) forni- 
cation. 

This crime was fo odious, that if any heir-female 
under guardianfhip were guilty thereof, they forfeited 
their part to their coheirs, or if fhe were an only heirefs, 
the lord of the fee took it by efcheat. Spelman. Cowell. 

Putativus, Putative, reputed, or commonly efteem- 
ed, in oppofition to notorious and unqueflionable.—Parer 
pueri putativus, the reputed father of the child. Fo. 
Brompton 909. 

Putting in fear, fee Black. Com, 4 V. 242. 

autura, (7. Potura) Is a cuftom claimed by keepers in 
forefs, and fometimes by bailiffs of hundreds, to take man’s 
meat, horfe meat, and dog’s meat, of the tenants and in~ 
habitants within the perambulation of the foreft, hundred, 
Sc, and in the liberty of Knarefburgh it was ‘long fince ~ 
turned into the payment of 4 d. in money by each tenant. 
MS. de Temp. Ed.3. 4 Infi. 307. The land fubjet to 
this cuftom is called Terra Putura. Plac. apud Ceftr. 3h 
Ed. 3 3 
De or Pycar, A fmall hip. or heraa Agank 3E : 
Ed. ass 6.2 N tine 
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Oe The fortieth part; alfo the time of og 


Lent, from our Saviour’s Forty Days Faft. Litt. 
Dig, and iia Sunday, Is the firt Sun- 
day 
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fore Eafer. Blount, 
Muadzagefimatia. 


f _ Lent or Eafler offerings were changed into a ‘cuftomary 
MY rate called Quadragefimalia, and Denarii Quadr agefimales, 
N alfo Lætare Jerufalem, 

oe Muadzans, a fourth part of a penny: 
i ~ reignof Ed. 1. the fmalleit coin was a Jerling or penny; 
i marked with a crofs, by the guidance whereof a penny 


Or four parts for farthings ; till to avoid the fraud of un- 


in round diftin& pieces. Matt. Wefim. Anno 1279. 

Quadrantata Terræ, The fourth part of an acre. 
See Fardingdeal, or Quadrarium. 
roads meet and crofs each other. By ftatute, pofts with 
rection to travellers, Ge. 8 GOW. 3. c. 16. 

Muze eft cadem, In pleading is ufed to fupply the want 
of atraverfe. 2 Lill. dbr. 405. 
Ina clau/um fregit fuch a day, defendant pleads plin 
tiff’s licence to him to enter on the fame day, and that 
virtute inde he entered; he need not fay Que eff eadem 
tranfgreffio : fo in trefpafs for taking goods; if defendant 
` juitifies the fame day and place: And in trefpafs and hat- 
= tery, if defendant juftifies that the /ame day and place 
At ae the plaintiff affaulted him, and that what damages hap- 
ig pened to him was of his own wrong; this is good with- 





to fay, Que effeadem. 21 Hen. 7, pl. 2. 
` A fa&tlaid Nov, 1. and a juftification Now. 2. Que ef 
eadem, is well enough without a traverfe, the day zot 
being material; but it had been naught, if the day had 
been material. 1 Lev. 241. 
If a trefpafs is alledged 10 Nov. and juflification the 11 
Nov. and there be an averment of Que eff eadem, it is here 
held good without making any traverfe. Lutw. 1457. 
_ Where defendant juftifies di&o tempore in the plaintiff’s 
declaration, he hath no occafion to fay Que eft eadem 
_ tranfgreffio; becaufe he agrees with plaintiff in the time 
and place mentioned in his declaration, and gives an 
‘anfwer toit, Mich. 5 W&M. B. R. 
S Muz plura, Was a writ which lay where an inquifi- 
‘tion had been taken by an g/cheator of lands, &c. that a 
~ man died feifed of, and all the land was fuppofed not to 
be found by the office or inquifition ; this writ was there- 
fore to enquire of what other lands or tenements the party 
died feifed: But it is now ufelefs, fince the taking away 
the court of wards and offices’ pofi mortem. 12 Car. 2. c, 
24. Reg. Orig. 293. 
` Quaere, or Querie, Is where any point of law, or mat- 
ter in debate is doubted, as not having fufficient authori- 
ty to maintain it. 2 Lill. Abr. 4.06. 
= ` Muerens non inbenit plegium, A return made by 
i ‘the theriff, on a writ dire€ted to him with this claufe, viz. 
a ae A. fecerit B. fecurum de clamore Juo a lieia Se. 
TN. B. 8. 
“Due ‘ferbitia, See Per que ye 
ve Busta, An indulgence or remiffion of ‘penance expo- 
EM ae fale by the Pope; and the retailers’ of them were 
‘called'Queffionarii, and defired charity for themfelves or 
others. Matt. Weft. Anno 1240. 
a RERA Is that which a man hath i purchafë ; as 


4 





vray 


7 Mee I. 

Quakers, (From Tremulus) Are fach vito preténd to 
tremble or guake, in the exercife of their religion... The 
“7 G8W. 3. cap. 27. enads, That Quakers making and 
nie the declaration of fidelity mentioned in 1 W. 
& M. and owning King William to be rightful and lawful 
King, fhall not be liable to the penaltics againft others 
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day in Lent; fo called, becaufe about the fortieth day be- į 







In former days it was the cuftom 
for people to vifit their mother church on Midlent-Sundcy, 
and to make their offerings atthe High Altar; as the like 
devotion was again obferved in Whit/un-Week : but as the 

' proceflions and oblations at Whit/untide were fometimes 

commuted into a rated payment of Pentecoftals; fo the 


and before the 


-946. 
might be cut into halves for a half-penny, or into quarters 


equal cutting, ¢sat King coined half-pence and farthings 


Muadrivium, The center of four ways, where four 


infcriptions are to be fet up at fuch crofs ways, as a di- 


out Que eff cadem tranfgrefio, Sc. tho’ he doth not di- 
TS rectly anfwer the affault laid by plaintiff; but where he 
= jutihes at another day, or at other place, then he ought 


“> is therefore a qualified or bafe fee. 


refufing to take the oaths; and not fubfcribing the declaa 
ration of fidelity, ce. they are difabled to wote at elec- 
tion of members of parliament. 

Quakers, where an oath is requited, are permitted to 
make a folemn affirmation or declaration, declaring in 
the prefence of God the witnefs of the truth, &c. But they 
are not capable of being witneffes in a criminal caufe. 7 
EF 8 W.3. c.34. Unlefs they are /worn like other Pro- 
teftants. 

On the affirmation of a Quaker, the court will not 
grant an attachment for non-performance of an award. 
1 Strange 441. Nor fecurity for the peace.. Ibid. 527% 
Nor a rule for an information. 2 Strange 856, 872, 
But arule to fhew caufe why an appointment 
of overfeers fhould not be quafhed being ferved by a 
Quaker, was made abfolute on his affirmation; this 
not being looked on as a criminal profecution, tho’ on 
the crown fide, and the rule in the King’s name. 2 
Strange 1219. 

The Quakers affirmation is ordained to be in force for 
ever, and the form of it appointed by 1 Geo. 1. cap. Os 
And the 8 Ges, 1. cap. 6. authorizes the affirmation of 
Quakers with the jwords, I do promife and fincerely de- 
clare in the prefence of you, (Sc. without faying in the pre- 
fence of God; but Salle and corrupt affirming, incurs the 
penalties of avila perjury. 

And by 22 Geo. 2. c. 46. an affirmation ‘hall be allowed 
in all cafes where by any act of parliament an oath is re- 
quired, tho” no provifion therein for admitting a Quaker 
to make his affirmation. Quakers refuling to pay tithes, 
or church rates, juftices of peace are to determine them, 
and order colts, Ge. 7 & 8 W. 3. 1 Geow 1. And Qua- 
kers may be committed to prifon for non-payment of 
tithes, on 27 H. 8. ¢. 20. which is not repealed by 
7&8 8 W. 3. which gives another remedy. Ld. Raym. 
323. ` In all cafes, except criminal, where by any act of 
parliament an oath fhall be required, the affirmation of a 
Quaker fhall be allowed, tho’ no provifion for that pur- 
pofe in the act. 

Muale jus, A judicial writ which was brought where 
a man of religion had judgment to recover land, before 
execution was made of the judgment; it went forth to, the 
efcheator between judgment and execution, to inquire whe- 
ther the religious perfon had right to recover, or the judg- 
ment were obtained by collufion between the parties, to 
the intent that the lord might not be defrauded. Reg. 
Judice 8, 16, 46. Stat. Wefim. 2. cap. 32. 

MQualificd, fignifies enabled to hold two benefices. See 
Plurality. 

Duatified (or ba) Fee, is fuch a one as hath a qua- 
lification fubjoined thereto, and which mu/? be determined 
whenever the qualification annexed to it, is at an énd. 
As, in the'cafe of a grantto 4, and his heirs, TENANTS 
OF THE MANOR OF Date; inthis inftance, whenever 
the heirs of A. ceafe to. be tenants of that manor, the grant 
is entirely defeated. So when Hen, 6. granted to Joka 
Talbot; lord of the manor of King/fon-Liflein Berks, that 
he.and his heirs, LORDS OF THE SAID MANOR, fhould 
be peers of the realm, by the title of Barons of Life ; 
here Jobn Talbot had a bafe or qualified fee in,that dignity 5 
and the inftant 4e or his Aeirs quitted the feignory of zhis 
manor, the dignity was at an;end, Co. Lit. 27 

This eftate is a fee, becaufe by poffibility it may endure 
for everina man and his heirs ; yet as that duration de- 
pends, on. the, concurrence of collateral circumftances, 
which QUALIFY and DEBASE the purity of the donation, 
Black. Com. 2 F. 


Dualifien property. See Pofifion, Propérty, and 


Black. Com. -2 V391. 


Nuamdíu fe bene geffetit, Isa claufe often inferted in 
letters patent of the grant of offices, as in thofe to the’ Ba~ 
rons of the Exchequer, . ége; which muff be intended in mat- 
ters concerning their office; and is nothing but what the 
law would have implied, if the office had been granted 
for life. 4 Inf. 117 

Quantum au: i, e. How much be has deferved, is 
an.aétion on the cafe, fo called, grounded on a promife 
to pay plaintiff for doing any thing fo. much as he fhould 
deferve or merit. 


9H If 
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if a man retains any perfon to do work or other thing 


for him; as a taylor to make a garment, a carrier to carry | their feveral pofleflions. 


goods, &c, without any CERTAIN agreement ; in fuch cafe, 
the law implies that he fhall pay for the fame, as much as 
they are worth, and fhall be reafonably demanded ; for 
which quantum meruit may be brought: And if one fue 
another on a promife to fatisfy him for work done, ĉc. 
he muft thew and aver in his declaration how much he de- 
fervedfor his work. See Black. Com. 3 V. 161. 

Quantum balebat, Is where goods and wares fold are 
delivered by a tradefmen at xo, certain price, or to be paid 
for them as much as they are worth in general; then guan- 
tum valebat lies, and plaintiff is to aver them to be 
worth fo much: fo where the law obliges one to furnifh 
another with goods or provifions; as an innkeeper his 
guetts, Fc. Praétif. Attorn. Edit. 1. pag. 72+ 

Duare claufum fregit, See Black. Com. 3 V. 281. 

Muare cum, Are general words ufed in original writs, 
Fe. See Original. 

Muare ejecit infra Terminum, Is a writ which lies 
for leffee, where he is caf out of his farm before his 
term is expired, againft a feoffee of the lands, or the lef- 
for who ejects him; and the effect of it is to recover his 

term again, and damages, Reg. Orig. 227. F.N. B. 
197. New Nat. Br. 439. 
This writ was devifed for the following caufe: 

If a man make a leafe of land for years, and after 
ou/ts his leffee, and then makes a feoffment of the land to a 
ftranger in fee; now the leffee cannot have a writ of ejecfione 

Jima againtt the feoffee, becaufe he did not put him out, 
and ‘in ¢hat cafe the leffee hath no other remedy but to 
enter again into the land; and if the feoffee then put 
him out, the leffee may bring cjedione firme vi & armis; 
but before entry made by leffee, he had no remedy againft 
the feoffee: therefore, by the equity of the ftatute of 
Wefim. 2. cap. 24. which enatts, ** That where it fhall 
< pappen in one cafe, a writ is found, and in the like 
“c cafe falling under the fame law, and wanting the fame 
č remedy, &c. it is not fo, the clerks of the Chancery are 
** to agree upon a proper writ,” &c. By reafon of. that 
flatute, this writ was devifed. “New Nat. Br. 439 

And if a perfon leafe lands for years, and the leffor fuf- 
fer a recovery to be had againft him on æ feigned title, 
and the recoverer entereth ; the leffee fhall have his writ 
of quare ejecit infra terminum, Fc. And the words of the 
writ are, Occafone cujus venditionis > and yet the fame is 
not properly a fale, but thofe words are only of form. 

id. 

It is in the eleion of leffee, or if he grants over 
his term, the fecond leffee, to fue a writ of ejecfione fir- 
mæ, Or a quare ejecit infra termin. againtt the leffor, or his 
heir, or againft the lord by efcheat, &c. if they put the 
termor out of his term. 19 Hen. 6. See Black. Com. 
3 V. 206. 

Duare impedit, Is a writ lying for him who hath 
purchafed an advow/on, againft a perfon who difturbs him 
in his right of advowfon dy prefenting a clerk thereto, 
when the church is void. F. N. B. 32. Stat, Wefim. 2. 
tap. 5. * 

It differs from affife of darrein prefeniment (or ultime 
prafentationis) becaufe that lies where a man or his ancef- 
tors, under whom he claims, have formerly prefented to the 
church; and this is for him who is purchafer Aim/elf; but 
in both plaintiff recovers the prefentation and damages; tho’ 
in the writ of darrein prefentment, Fe. he recovers only the 
prefentation, xot the title to the advowfon, as he doth in 
a quare impedit; for which reafon that affife is feldom 
brought, and for that the proceedings in it are very te- 
dious: where a man may have aflife of darrein pre/entment, 
he may have guare impedit. 2 Int, 356. 3 Nelf. Abr. 
31. 

The writ guare impedit is to be brought in fix months 
AFTER the avoidance ; and by ita patron may be relieved, 
not only on his prefentation to a church, butto a chapel, 
prebend, vicarage, Fc. And this writ lies of a dona- 
tive, and the /petial matter is tobe fet forth in the decla- 
ration: It alfo lieth for a deanery by the King, altho’ it 
be elective ; and for an archdeaconry, but not for a mere 


ofice of the church. 1 Inf. 344. 1Leon. 205. And the 
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chapter may have a guare impedit againft the dean, of 
40 Ed: 3. 48. 

If the guare impedit be for a donative ; the writ fhall be 
quare impedit to prefent to the donative; if of a parfonage,; — 
then guare impedit prafentare ad ecclefiam; if to a vica- 
rage, ad vicariam ; if to a prebend, ad prebendam, Fc. 
3 Nel, Abr. 35. : 

If a bifhop be difturbed zo collate, where he ought to 
make collation, he may have a writ guare i#pedit, and 
the writ fhall be guod permittat ipfum prafentare, cs and 
he fhall count on the collation: and if the King be dif- — 
tarbed in his collation by letters patent, he fhalt have 
quare impedit, Sc. New Nat. Br. 73. aad 

Grantee of a next avoidance may bring zis writ againft 
the patron who granted the avoidance. 39 Hen. 6. 

It may be brought by executors, for a difturbance in 
vita teflatoris; and executors being difturbed in their 
prefentation, may bring guare impedit as well as their tefta- 
tor might, Owengg, Lute. 1. 

Hufband and wife jointly, or the hufband alone with- 
out his wife may have the writ guare impedit; and if a 
man who hath an advowfon in right of his wife be dif- 
turbed in his prefentation, and dies, the wife fhall bring 
it on that difturbance. 14 Hen. 4. 5 Rep. 97. 

The heir fhall zor have guare impedit, for a difturbance 
tempore patris; nor can he have execution on a recovery 
by the anceftor. Br. 2, Imp. pl. 7, 9. But by 13 Ed. 

1. c. 5. Ufurpation of churches during ward/pip, par- f 
ticular eftates or vacancy, &9c. fhall zot bar an heir at ‘ 


full age, reverfioner in poffeffion, or a fpiritual perfon in 


fucceflion, from having a writ poffeflory of quare impedit, 
Ec. as the anceftor or predeceffor might have had, if 
fuch ufurpation had been in their time: And the fame 
form of pleading fhall be had in darrein prefentment, and 
quare impedit. 

Where partition is made on record, to prefent by turns, 
the coparcener who is difturbed fhall not be put toa guare 
impedit; but may have remedy on the roll, by feire facias > 
it is otherwife on an agreement to prefent. Stat. ibid. 
22 Ed. 4. 8. 

If tenant in tail fuffer an ufurpation, and die, and fix 
months pafs, the ifue in tail cannot bring guare impedit ; but 
at the next avoidance he may have it within the fix months. 
46 Afife 4. 

This writ is all in the pofeffion; and the prefentment of 
grantee of the next avoidance is a good title for the gran- 
tor and patron in fee to bring it; and likewife for his 
heir, and other grantees. g Hen. 7. 23. 5 Rep. 97. 

Prefentment alledged in leffee for life, or years, or it 
is faid, in tenant at will, is {afficient in guare impedit $ 
fo of tenant in dower, or by the curtefy ; alfo of tenants 
by ftatute merchant, ftaple or elegit, e. 21 Ed. 4. 2, 
5. Rep.97- Mallory’s Q. Imped. 155. $ 
It fuppofes oth a poffefion and a right; and plaintiff e 
muft alledge a prefentation in himfelf, or in thofe under i 
whom he claims ; unlefs:it be in cafe of lapfe, We. 

In the declaration of plaintiff, itis not fu‘hcient for him 
to alledge, that he, or fuch'a perfon from whom he claims, 
were feifed of the advowfon of the church, but he muff al- 
ledge a EA aa: MADE by one of them; for if he doth 
not, defendant may demur to the declaration: and the . 
reafon is, that defendant, by joining the Jaf prefenta- 
tion to his own title, is to. make appear, that he hath a 
right to prefent zow as well as then. Cro. Eliz. 518. 5 
Rep.97- Waugh. 57. The writ muf be brought in that 
county where the church is ; the patron and incumbent are 
to be named in it, the one as he may be difpoffeffed of his 
patronage, the other of his prefentation ; and it és u/uak 
to make the bifbop a defendant, to prevent a lapfe, where 
the church is void, pendente lite. a 

Quare impedit will not lie againft the ordinary and in- 
cumbent, without naming the patron; becaufe at Com- 
mon Jaw the incumbent could not plead any thing which 
concerned the right of patronage, therefore it is unrea- 
fonable that he alone fhould be named in the writ who 
could not defend the patronage; but 25 Ed, 3. ¢ 7- 
enables him to plead againf? the King, and to defend his 
incumbency, altho’ he claims nothing in the patronage; 
and by that ftatute Ae shall plead againft- any common per- 
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_ he bas no day in court. 
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fon; tho? with this difference, that when the inheritance! Ina ghare impedit again the archbithop; the bifliop; 
of the patron is to be divefted by judgment in a guare im- | aid -three defendants; tlie archbifhop pleaded that be 


pedit, there he mu? be named in the writ; but where the 
next prefentation only is to be recovered; he need ot be 
named’: yet where the King prefents qwithout 2 title, and 


his clerk is induéted, the guare impedit is to he againft the | 


ordinary and incumbent ; for it will not lie again& the 
King; but if he is plaintiff, the writ may be brought 
againft the patron alone, without naming the incumbent. 
7 Rep. 25. 2 Cro. 650. Palm. 306. 

Ifthe church be full of a prefentation, fo that there is 
no danger of lapfe, the bifhop need wot be named ina 
guare impedit ; but it is otherwife where it ftands ona 
difturbance only : And tho’ this writ will lie againtt a-pa- 
tron alone; yet in acommon cafe, where any clerk is 
prefented and indutcied, the incumbent fhal) zot be re- 
moved, without naming him alfo. Hob. 320. Gls & 
Gulf. 235. Fenk. Cent. 200. 

The only plea the bifhop hath by the Common law ona 
guare impedit is, that he claimeth nothing BUT as ORDI- 
nary; he could not counterplead the patron’s title, or 
any thing to the right of patronage, nor could the in- 
cumbent counterplead fuch title, till the 25 Ed. 3. by 
which both the bifbop and incumbent may counterjlead the 
title of the patron; the one, when he collates Sy lape, or 
makes title Lim/e/f to the patronage; the other being per- 
Jona imi erfonata, may plead his patron’s title, and coun- 
terplead the title of plaintiff: And it has been adjudged, 
that incumbent cannot plead zo rhe title of the parfonage, 
without fhewing that he is per/ona imperfonata of the pre- 
fentation of the patron. W. Fones4. March 159. 3 
Nelf. Abr. 38. 

In a guare impedit, though it was found that the church 
was full of another, who was a firanger to the writ, and 
it did not appear whether he came in by a better title than 
that which was found for plaintiff; it was held, that plain- 
tiff might have a general writ to the bifhop, which he is 
bound by law to execute, or fhall be amerced, &c. and 
he cannot return that the church is full of another; for 
no ifue can be joined between the bifbop and plaintiff, becaufe 
6 Rep. 51. 3 Leon. 136. 

But where plaintiff recovered an advowfon in ejeét- 
ment, and thereupon had a writ to the bifhop, there be-, 
ing another incumbent in the church, who was not a par- 
ty to the action; adjudged that this writ would not lie 
without a /cire faciasto the incumbent. Sid. 93. 

If it appears in guare impedit, either in pleading, or 
by confeflion-of the parties, that neither of them have a 
title, but that it is iz the King; the court may award a 
writ to the bifhop, for the King, to remove the incum- 
bent, and admit doneam perfonam ad prafentationem re- 
gis; but this muft be when his title is very plain. Hod. 
126, 163. 1 Leon, 323. 
` In guare impedit, plaintiff and defendant are both a4ors, 
fo that defendant may have a writ to the bishop, as well 
as plaintiff ; but not without a title appearing to the court ; 
wherefore if defendant never appears, plaintiff muft make 
out a title for form-/ake, and fo muft defendant if plain- 
tiff be non-fuited. Hob. 163. 

.- If plaintiff, after appearance, in a guare impedit be non- 
fuited, it is peremptory; becaufe defendant on title made, 
whereby he becomes actor, fhall have a writ to the bifhop: 
and it is the fame in cafe of a difcontinuance. 7 Rep. 27. 

It is the nature of a guare impedit to be final, either 
ona difcontinuance or nonfuit; and a man cannot have 
two fuits for the fame thing in this cafe againft one pèr- 
fon, tho’ he may have feveral guare impedits againit feve- 
ral perfons. 7 Rep. 27. Hob. 137. 

-,. The parfon, patron, and ordinary are fued; the or- 

dinary difclaims, and the parfon lofeth by default; plain- 

tiff fhall have judgment to recover his prefentation, and 

a writ iffue to the bifhop, &c. witha cefft executio, until 

the plea is determined between the plaintiff and patron. 
‘aughan 6. 

Several were plaintiffs in a guare impedit, defendant 
pleaded the relea/e of one of them pending the writ; and 
at was refolved, that this releafe fai only bar 4im who 
made it, and that the writ fhall ftand good for the reft, 
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claimed nothing but as metropolitan; and the bifhop plead- 
ed that be claimed nothing but as ordinary; and the de- 
fendants made title; but there was a verdict ag«init them: 

It was a queftion, Whether the writ of execution fhould be 
awarded to the archbifhop, or the bifbop; and it was held, that 
where neither of them are parties in intereft, zt may bê 
dirediéd to either; but if the bifhop is party in ižterefi; it 
muft be directed to the archbifhop. 6 Rep. 48. 3 Bulft: 
174. And if the Bifhop of Canterbury be plaintitY in a4 
quare impedit, the writ maf? be directed to the archbifhop 
of York, Fe. Show. 329. l 

If defendant pleads ze difurba; which is in effe& the 
general iffue in a guare impedit, this will be only a de- 
fence of the wrong with which he ftands charged; and is 
fo far from controverting the plaintiff’s title, that it; as 
it were confefés it; and plaintiff may prefently pray a 
writ to the bifhop, or maintain the difturbance in order 
to recover damages. Hod. 163. 

There muft be a difturbance to maintain this action ; in, 
a quare impedit, the patron declared on a difturbance of 
him to prefent 1 November ; the incumbent pleaded, that 
1 May next after, the prefentation devolved on the Queen 
by lapfe, and fhe prefented him to the church, Efe. And 
on demurrer the plea was held 7//; becaufe “lefendant 
had zot confeffed and avoided, nor traverfed the difturbance, 
fet forth in the declaration: And tho’ by the demurrer 
the Queen’s title was confeffed, it appearing that it was 
already executed, and defendant having loft his incum- 
bency by ill pleading, the writ fhall not be awarded to 
the bifhop for the Queen to prefent again, but for the 
patron. 1 Leon. 194 

In all guare impedits, defendant may traverfe the pre» 
Jentation alledged by plaintiff, if the matter of fact will 
bear it; but defendant muft zor deny the prefentation al- 
ledged, where there was a prefentation. Vaugh. 16, 17. 
And ifa prefentment is alledged in the grantor and gran» 
tee, the prefentment in the grantor is only traverfable; 
for that is the principal. Cro. Eliz. 518. 

The courts at Weffminfter are very cautious not to abate 
the writ of guare impedit, for any want of form, &c. yet 
if the bifhop againft whom the writ is brought, or any of 
the defendants are mifnamed, it is good caufe of abate: 
ment: if the patron be wot named in the writ, it may be 
pleaded in abatement ; tho’ death of the patron pending 
the writ doth not abate it, if the guare impedit is brought 
againft the bifhop, patron, and incumbent: And if the 
incumbent dies, pending the writ, and a difturber prefent 
again, and die, guare impedit would lie on the firit dif- 
turbance by journies accounts; but the firft writ is abated 
by plaintiff’s death; alfo if plaintiff bring a new writ 
within fifteen days after the abatement, that fhall be æ 
continuance of the firft writ, and prevent defendant taking 
any advantage: but if the writ abate for any fault in the 
declaration, defendant /pall have a writ to the bifhop to 
admit his clerk; fo if judgment is given on demurrer, 
Ee. Cro. Eliz. 324. Cro. Car. 651. 7 Rep. 57. Dyer 
240. 

“hs a'plea of quare impedit, days are given from 15 tò 
16, or from three weeks to three weeks, according to the 
diftance of place: And if the difturber come not in 
on the great diffre/s, awritis to be fent to the bithop, 
that he claim not to the prejudice of plaintiff for that 
time; and on recovery, judgment is to be given to the 
party #o recover the prefentation and advowfon, Stat. 52 
H. 3. c. 12. 2 Roll: Abr. 377, And damages are given 
by Wefim. z. ¢. 5. tho’ damages thall not be had againit 
the bifhop, where he claims nothing but as ordinary, and 
is no diffurber 3 Lev. 59. 

Before this ftatute zo damages were allowed on a 
quare impedit; and the King hath none at this day, for 
altho’ he declares ad damnum, Fc. he is not within that 
fatute; becaufe by bis prerogative he cannot lofe his pre 
fentation, 6 Rep. 5z. If plaintiff hath averditt, and the 
church is found vacant, the patron may have the fruits of 
his prefentation, and fo not be intitled to damages; in 
which cafe, a remittitur de damnis is entered. 3 Lew. 
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It is generally neceflary to alledge a prefentation iti a 
quare impedit, but the want thereof may be cured by ver- 
diét. 2 Strange 1006. See Prefentation, &c. ad Black. 
Com. 3 V. 246. 

Muare ‘ees p wi A writ which lieth ET ilie 


There are two judgments in a quare impedi t; wise 

That plaintiff fhall have a writ to the bihop; and 
this is the final judgment, that goes to the right between 
the parties, and is the judgment at Common law: And 

Judgment for damages, fince the tat. of Weffm. 2. 
after the points of the writ are inquired into; which judg- 
ment is not to be given but aż the inflance of the party. 
1 Mod. 254, 255. 

The points to be inquired of, where the jury find for 
plaintiff, &c. are, of whom, and on whofe prefentment 
the church is full ; how long fince it was void ; the year- 
ly value of the church, &-. which being found, damages 
are to be given accordingly, 6 Rep. 51. 

No cofts are recoverable in guare impedit, becaufe of 
the great damages given by the ftatute of Weflm. 2. c. 
§. which ordains, that «when fix months paf HANGING a 
guare impedit, Sc. fo that the bifhop prefents by lapie, 
the patron fhall recover damages to TWO YEARS VALUE 
of the church; otherwifeto have oily half a year’s value. 
See 10 Rep. 36. 

Where judgment is given to have a writ to the bifhop 
in guare impedit ; it fhall not be reverfed on writ of 
error brought on the whole judgment, tho’ the judgment 
by the ftatute for damages be erroneous and reverfed. 5 
Rep. 58, 59. 

Quare impedit was brought againft two, one of them 
caft.an effoin, and idem dies datus-efè to the other, We. 
Then an attachment iffued againft them for not appearing 
at the day, and procefs continued to the Grand Cape; 
which being returned, and the parties not appearing, it 
was ruled that final jndgment fhould be entered according 
to the ftat. 52 H. 3. But on motion to difcharge this 
rule, becaufe defendants were not fummoned either on 
the attachment or grand diftrefs, the fummoners being 
only the feigned names of Jobn Doe and Richard Roe, 
the judgment was fetafide; for the defign of the ftatute 
was to have procefs duly executed, and that mujt: be with 
notice, (Fc. And where the right is for ever concluded, this 
being fo fatal, the proce/s muft never be fuffered to be a 
thing of courfe. 1 Mod. 248. 

A writ of guare impedit is had againft two; one doth 
’ not appear at the grand diftrefs; the other pleads in bar; 
there fhall be a writ to the bithop for plaintiff, without 
making any title, by ftat. Marlb. cap..12. And if the 
bar pleaded by the other defendant be found for him, he 
{hall alfo have a writ to:the bifhop:; and thefe two per- 
fons being admitted, inftituted-and induéted on the two 
writs, fhall try their right in an aflife, or trefpafs. Fenk. 
Cent. 95. 

Tho? where. two defendants in a quare impedit plead 
feveral bars, and one of them is found againft plaintiff, 
and the other with him ; he fhall zot: have his writ to the 
bifhop. 

-If there are many, defendants, pleading feveral pleas; 
plaintiff fhall not-have judgment before: all the pleas are 
tried ; for tho’ fome be for plaintiff, others may be found 
againit him, and’ 4e ‘cannot have pedes lanit good 
title, F.N.B.-30,,- - Hob. 793 ` 

When one recovers in a guare impedit eaii an. in- 
cumbent, the incumbent is fo removéd by judgment, that 
the recoverer may prefent without any thing farther; but 
the incumbent continues incumbent de fado;, till fuch 
prefentation i is made: And if plaintiff in this fuit be in- 
ftituted on a writ to: the bifhop, defendant cannot appeal; 
if he doth, a prohibition lies; becaufe,in this cafe, the 
bifhop adis as the King’s miniffer, not.asa judge. «2 Roll. 
Abr. 365. 1 Roll. Rep. 62. 

If one brings a guare impedit againft, che patron ati ins 
cumbent of a church within fix months, and recovers af- 
ter the fix months, he fhall remove the incumbent, if 
named in the writ. 2 Roll. Abr. 373. And the King 
cannot remove an incumbent, prefented, inftituted and 
inducted altho’ on a ufurpation, but by guare impedit in 
. ajudicial way. 2 Cro. 385. 

If a man, by the King’s licence, creates a Bh 
which hall be prefentable, if he be difturbed to prefent 
to it, he may have a guare impedit without alledging a 
prefentation in any perfon ; but anciently it was held he 
might not, becaufe he could not alledge a prefentment, 
20 Ed. 4. 14, Mallory’s Q. Imped. 153. 


benefice, confers it on his clerk, whilft two other are con- 


2s 
; Or it is a writ brought after a recovery in guare- inpe- 
dit, or afife of darrein prefentment, againit the bithop 
who thus admits a clerk, notwithftanding the writ Me 
admittas Served on him: for if the bifhop incumber the 
church before a ne admittas iffued, then the party hall 
have a quare impedit ; as the ordinary can have no notice 
till the we admittas. Fo N. B: 32, 33. Wood’s Ift: 


571. 
And if a man hath a right of advowjon depending be- 


writ, the plaintiff fhall not have a guare incumb. or ne 
admittas, altho’ the bifliop incumber the church; becaule , 
plaintiff thall not recover the prefentment on this writs 
but the advowfon: And where he hath title to prefent he 
may do it; and have gware impedit, if he be difturbed. 
New Nat. Br. 108, 109. 


andthe patron fue a guare impedit, he may thereupon have — 


admit the clerk of any other perfon without alverdié in — 
a jure patronatus, the true patron fhall have quare incum- 


ment a3 damages. 

Alfo a writ is to be atgis to the bifhop to difincum- 
ber the church.) F.N. B. 

This writ may be brought apie the fix months; and if 
plaintiff be nonfuit in a guare incumbravit, he may 
have another qwrit; and vary from ‘his firit declaration, 
Ese.. Ibid. 48. 

Aftér a ne admittas delivered, if the fixe ‘months - ‘pap, 
the bifhop may prefent his clerk for lapje, and thall not 
be charged by the writ of guare ixcumbravit for the pre 
fentation ; but he cannot admit the’ clerk of- the other 
man, for that would be eean the wie ne py aca’ 
livered to him. F. Nu Big. 18 3 

If the bifhop incumber fe church, pe “pes is no 
difpute about it, *yet this writ guare Pee SNE lies 3: ‘bat 
according to the belt opinions rhere ought to beca Juit Ide- 
pending, tho’ there is *no- actual ‘recovery. ° 18 E. 3.° 17. 
Fitz: Qs Imped. 3. See Black. Com. 3 Vi248. > 

Chel ewrdteieore fummon the bifpop; to be before the: juf 
tices, &exoto foew caufe why hehath incumbered the church — 
tothe great damage! and injury of plaintiff - aa ‘to the 
laws and cuftoms of the kingdom, &eii =“ à 

Quare now aviniie, fs ta Writ which fiés“ againtt a a 
bifhop where a:mambath recovered his advow/fon, or ‘pre- 
fentation in awritof «right of advowfory Or: in guarelint= 
pedit, or other ‘action; and the bithop refufe to admit his 
clerk, om, pretence of lapse, &c. it is requifite in theswrit 
to mention the recovery ; and itis ‘to be brought in the , 
county where therefufal was. FN. B. 47. °7 Rep: Dyer 4o. 

In a. giare nin admifit the plainuff fhall recover da- 
mages : And if plaintiff have judgment in a guare impe- 
dit, and a writ is awarded to the-bifhop3cif onithis: writ 
the biftop makes.a falfe, return, ipfainwifli may Have gdare 
non admifit aig him: and havo his’ perce i cad 
260. i 
King Edw: i. a hii ka yinbenefiéë: ia Yorks 
Jhire, and the archbiftp: of: that . provirites refuted itoj ads 
mit-him jon which:the King »bromght arguare som lad- 
mifits and; the Archbifhdp:pleaded ‘that zhe Rape had along 
time before, prowidéd, for that church; as ione" having Me 
preme authority.in-that\cafe, therefore he ould siot admit 
the King’s clérki:'dtavas adjudged}stharisfir his: wae 
to execute the King’s writ, the Athos ae 
feifed, (Fe. 5 Repak2n s nisl staw Isvaved 

If che bifhop. refute the Hinder ito ey and fterivads 
admit him, yet the, King thal havengzarencn'admifity for 
the refufal; and fo itas prefémed»may; a.dommonperfon; 
New Nat. Br. 106. See Black. Com. 3 V. 25050 WA? 


bifhop, who within fix months after the vacation of a — 







tween him and another, and the church is void pendant the i: 


If the bithop delay the true patron in his prefentation, A Ae 


a ne adinittas; and it the bithop after receipt of {uch writ, aay 


éravit againft the bithop, and thereby recover the prefent= | 


Quare 


tending at law for the right of prefentation. Reg Orig, ae 
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Huart non permittit, Is mentioned as an ancient writ 
which lieth for one who hath aright to prefent to a church 
for a turn, againft the proprietary. Fleta, lib. 5. cap. 6. 

Quarentine or Muarentaine, (Quarentena) Is a be- 
nefit allowed by law to the widow of a man dying feifed 
of lands, whereby fhe may challenge to continue in his 
capital meffuage, or chief manfion-houfe, (not being a 
cafile) by the {pace of forty days after his deceafe, in or- 
der to the aflignment of her dower, ĉe. And if the heir, 
or any other ejeét her, the may bring the writ de quarente- 
na habenda; but the widow fhall not have meat, duink, 
ége. tho’ if there be no provifion in the houfe, ac- 
cording to Fitzberbert, fhe may il? things for her provi- 
fion.. Magn. Charta, cap. 7. Brad. lib. 2. cap. 40. 
F: N.B: 16t. See Black. Com. 2 V. 135. 

Muarentine, Is alfo the term of forty days wherein any 
perfons coming from foreign parts infected with the plague, 
are not permitted to land or come on fhore, until fo many 
days are expired. g Aun. cap. 2. 7 Geo. 1. cap. 3. 

1 Geo. 2. c. 17. See Plague and Black. Com. 4 V. 162. 

Muarentine, Likewife fignifies a quantity of ground, 
containing forty perches. Leg. Hen, 1. cap. 16. 

Muare cbftrurit, Is a writ which lies for him, who 
having a liberty to pafs thro’ his neighbour’s ground, 
cannot enjoy his right, becaufe the owner has fo ob- 
firucted it. Fleta, lib. 4. c. 26. Bir ; 

Muarel, (Querela, a querendo,) Extends not only to 
actions perfonal, but alfo to mixt, and the plaintiff in 
them is called guerens, and in moft of the writs it is faid 
queritur ; {o that if a man releafe all quarrels, (a man’s deed 
being taken mot ftrongly againft himfelf) yet it is as be- 
neficial as all actions, for by it all aétions real and per- 
fonal are releafed. Co. 16.8. 153. and Co. Litt. lib. 3. 
Gee fed. FU. 

- Muarrelling in church or church-pard, All affrays 
in a church or church-yard, are eileemed very heinous 
offences, as being indignities to him to whofe fervice 


- .thofe places are confecrated , therefore mere guarrel/ome 


rds, which are neither an affray nor an offence in any 
Goer place, are penal sere. For it is enacted by 5 & 6 
Edw. 6. ¢.-4. That if any perfon thall, dy words only, 
quarrel, chide, or brawl, iz a church or church-yard, 
the ordinary fhall fufpend him, ifalayman, ab ingrefu 
ecclefie ; and, if a clerk in orders, from the minillration of 
his office during pleafure. And, if any perfon in fuch 
church or church-yard proceed to fmite or lay violent 
hands on another, he fhall be excommunicated #//o fado ; 
or if he ftrikes him wth a weapon, or draws any weapon 
with intent to firike, he fhal! befdes excommunication (be- 
ing convicted by a jury) have oneof his ears cut of; or, 
having no ears, be branded with the letter F. in his cheek. 
Black. Com. 4 V. 145. 

Muartclois, Were upper garments with coats of arms 
quartered on them, the old habit of Engli knights. 
Walfing. in wit. Ed. 2. 

Muartcrifari, To be quartered, or cut into four quar- 
ters in execution.——Fecit decollari > membratim divi- 
di, & quarterifari, & caput E&F ejus quarterias ad regni cer- 
tas civitates tranfmitti jufit. Artic. Richardi Scrope Ar- 
chiep. Ebor. apud. Angl. Sacr. par. 2. 266. 

Muarterizatio, Is part of the punifhment and execu- 
tion of a ¢raiter, by dividing his body into four quarters. 
See Quarterifori. 

Muarter-Defions, Is a general court held by the 
juftices of peace in every county, once every quarter of a 
year; originally erected only for matters touching the breach 
of the peace, but now its power is greatly increafed, and 
extends much farther by many ftatutes. 

The holding thefe fions quarterly was firt ordained by 
the 25 Ed. 3. Stat. 1. cay. 8. and the particular times are 
appointed by 36 Ed. 3. c.12. See Fuftices of Peace. 

By ftat. 2 Hen. 5. e. 4. they are appointed to be 
im the firt week after Michaelmas day ; the firft week af- 
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tad. 2. c. 3. nt. 4. As if the bailiff of a liberty réturn 
any out of his franchife, the array fball be quathed, And 
Co. Litt. 156. An array returned by one who hath no fran- 
chife feall be quathed. 

The court of B. R. hath power to guafh orders of fef- 
fions, prefentments, indictments, 7. Tho’ this guafh- 
ing is by favour of the court, and the court may leave the 
the party to take advantage of the infufficiency by plead- 
ing; as they generally do where an indictment is for an 
oftence very prejudicial to the Commonwealth, as for per- 
jary, &e. 2 Lill. Abr, 410. 2 Hawk: Pi C. 258. 

The court will not gua/b an information; but there 
muft be a demurrer to it, if it be infufiicient. 2 Lil 
411. Vide Stat. 7 W. 3. ¢.3. See Indi&ment, Plea, 
and Black. Com. 3 V.303. 4 V. 315. 

Muays. See Ports. 

Mucen, (Lat. Regina, Sax. Cwen, i.e: Uzor, a wife, 
Jed propter ex ellentiam, the wife of the King) In our law 
is, either fhe who holds the crown of this realm by right 
of blood, or who is married to the King; the firft of 
which is called Queen Regnant, the lait Queeu Confirts She 
who holdeth by blood is; in confiruétion of law, the fame 
with the King, and hath the like regal power in all re- 
fpeéts ; but the Queen Confort is inferior to the King, and 
his fubje&t. Staundf. Prerog. 10. 3 Inf. 7. 1 Marl. 
Parl. 2. capit. 

To compafs the death of, or violate the Queen’s perfon, 
érc. is treafon; and if fhe confents to the adulterer, it 
fhall be treafon in her. 25 Ed. 3. 3 Infi. 9. 

The Queen, as the King’s wife, partakes of feveral 
prerogatives above other women, viz. 

She is a publick perfon, exempt from the King ; and is 
capable of lands or tenements of the gift of the King, 
which no other feme covert is; fhe isof ability, without 
the King, to purchafe, grant, and make leafes ; and may 
fue and be fued alone, in her own name only, by precipe, 
not by petition: She may have in herfelf the pofleffion of 
perfonal things during her life, &¢. But both real and 
perfonal eftate goes to the King after her death: if fhe 
doth notin her life-time difpofe of them, or devife them 
by will. 1 Inf. 3, 31, 133. Finch 86. 1 Roll. Abr. 
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a A&s of parliament relating to her, need not be plead- 
ed; for the court muft take notice of them, becaufe fhe 
is a publick perfon. 8 Rep. 28. 

If a tenant of the Queen aliens apart of his tenancy 
to one, and another part to another; the Queen may 
diftrain in any one part for the whole, as the King may do. 
Wood's Infi. 22. And in a guare impedit brought by 
the Queen, fome fay that plenarty is no plea; but fee 2 
Inf. 361. The Queen fhall pay no toll; e. 1 Inf 
133. ; 

By ftatute, the late King might grant to his Queen 
out of the crown revenues, an annuity of 100,000}. per 
annum, to commence after his death, and continue du- 
ring the Quveen’s natural life, for fupporting her royal dig- 
nity, ic. Stat. 1 Geo. 2. cap. 3. 

And his Majefty conftituted the Queen Regent of the 
kingdom, during his abfence abroad; to be capable of 
the office, without taking the oaths, or doing any act re- 
qnired by law to qualify any other, 2 Geo. 2. e. 27. 

MQucen Dowager, No man may marry the Queen 
Dowager without licence from the King, on pain to for- 
feit his lands and goods: But if fhe marry any of the no- 
bility, or under zhat degree, the lofeth not her dignity ; 
but by the name of Queen may maintain an action. 1 
Infi. 18, 50. 

The ftatute 25 Ed. 4. making it treafon to violate the 
Queen, extends not to a Queen Dowager, but the King’s 
wife and comanion: And a Queen Confort and Queen 
Dowager fhall be tried, in cafe of treafon, by the peers 
2 Inft. 50. 

DQuren-Gold, ( 4urwm Regine) Is a Royal duty or re- 


ter the Epiphany ; the firt week after the clofe of Eaffer ; | venue belonging to every Queen of England, during her 
and in the week after the tranflation of Saint Thomas a | marriage to the King, payable by perfons in this king- 
Becket, or the feventh of July. See Black. Com. 4 V. | dom and Ireland, on divers grants of the King, by way of 


268. 
. Quarto die poft, fee Black. Com. 3 V. 278. 
Quah Quaffare, (from the French word gusfer, id eft, 


fine or oblation, &ec. being one full tenth part above 
the entire fines, on pardons, contraéts, or agreements, 
which becomes a real debt to the Queen, by the name of 


calum facere,) To overthrow or annul. Braon, lib. 5.| Aurum Regine, upon the party’s bare agreement with the 


gI . King, 


King for his fine, and recording the fame. 
scac. pag. 43. 12 Co. Rep. 21, 22. 

Que Citate, Signifies which efate; and is a plea, 
where a man intitling another to land, Ge. 
fame eftate fuch other had, he has Fst) him: As for ex- 
ample, in a guare impedit, plaintiff alledges that two per- 
fons were feifed of lands, whereunto the advowfon in 
queftion was appendant in fee, and did prefent to the 
church, and afterwards the church was void : Which effate 
of the two perfons he hath now, by virtue whereof he pre- 
dented, &c. Broke 175. Co. Litt. 121. 

A- man cannot plead a gue effate in an eftate-tail, nor 
can it be pleaded in eftates for life, or for years; a que 
efate of a term may not be pleaded, by reafon a term 
cannot be gained by diffeifin, as a fee may; but one may 


Lid, Nig: 


plead a que effate in a term in another perfon, under 


whom he doth not claim, and be good; for he is not privy 
to the eftate of the ftranger, to know his title. 1 Rep. 
46. 3 Lev. 19. 1 Lev. 190. Lutw. 81. 

A thing which lies in grant, cannot be claimed by a 
que eflate, directly by itlelf; yet it may be claimed as 
appurtenant to a manor, by gue eflate in the manor, 1 
Maod, 232. 

A man may not prefcribe by a gue effate of a rent, ad- 
vowfon or toll; but he may of a manor, &ec. to which 
thefe are appendant. 2 Mod. 144. 3 Mod. 52. 

A perfon cannot plead a gue eftate, without fhewing the 
deed how he came by it. Cro. Fac. 673. This is in cafe 
of a rent in grofs or lands which cannot pafs from one 
man to another without deed. Fenk. Cent. 26. See 18 
Vin. Abr. fo. 133, 140. Black. Com. 2 V. 264. 

Que eft cadem. See Que eff eadem, Se. 

Que eft meline, (Ggnitying verbatim, the fame thing) 
Is a word of art, in a¢tions of trefpafs, éc. for a direct 
jultification of the very ad complained of by plaintiff as a 
wrong: And if where tenants at will bringing an action 
againit their lord, plaintiffs fay, that he threatened them 
fo, that he forced them to give up their lands; to which 
the lord pleads, that he faid unto them, if they would 
not depart he would fue them at law; this being the fame 
threatening that he ufed, or to {peak artificially gue eff Je 
mefme, the defence is good, Kitch, 236, 

Quem redditum reddat, Is a judicial writ which lies 
for him, to whom a rent-feck or rent-charge is granted, 
by fine levied in the King’s court againft the tenant of the 
land who refufeth to attorn to him, thereby to caufe to at- 
torn. Old Nat. Brev. 126. Weft. Symbol. par. 2. tit. 
Fines, fect. 156. 

Mtuevela, An action preferred in any court of juftice, 
ia which the plaintiff was guerens or complainant, and his 
brief, complaint or declaration, was guerela, whence our 
quarrel againtt any perfon. 

Quietos effe a querelis was to be exempted from the cuf- 
tomary fees paid to the King or lord of a court, for the 
purchafe of liberty to prefer fuch an action. But more 
ufually to be exempted from fines and amercements, im- 
pofed for common trefpaffes and faults. So King Henry 
Il. to Bernard de S. Walery, Terre fuze fint quiete de 
omnibus placitis © querelis, exceptis murdredo E&F latrocinio, 

Paroch, Antiquit. pag. 123. See Kennet’s Glofiary, 

Muerela cozam Bege concilio difcutienda ¢ termi- 
nanda, Is a writ whereby one is called to juftify a com- 
plaint of a trefpafs made to the King himfelf, before the 
King and his council. Reg. Orig. 124. 

Querela frefcae folati See Frefh Force. 

Duek, (Quefa) A quett or inquelt, inquifition or in- 
quiry on the oaths of an impanelled jury. Cowell. 

Mucttion, or Torture. See Black. Com. 4 V. 320. 

Mueltus. See Quacfus. 

MQueftus eft nobis, Is the form of a writ of zu/ance, 
which by the ftatute 1g Edw. r. c. 24. lies againit him 
to whom the houfe or other thing which occafions the 
nufance, is alienated, whereas before the /fatute, this ac- 
tion lay only againit him who firit levied the thing to the 
annoyance of his neighbour, Cowell. 

Quia Dominus remifit Curiam, writ of right fee 
Black. Com. 3 V. 195. 

Nuia emptozes, fiatute of, fee ib. 2 V. gt. 4 V. 


419. 





faith that the 
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Quia improvide, Seems to be a /uperfedeas granted ia 
behalf of a clerk of the Chancery {ued againit the privi- 
lege of that court in the Common Pleas, and purfued to 
the exigent, or in many other cafes where a writ is erro- 


neoufly fued. See Dyer 33. 2. 18. 
Quick with Child. See Pregnzng. 


Muic-ters, Damage fultained by deftreying, burning 
or defacing them, how recompenfed, 6 Geo. 1. c. 16. See 


‘ood. 


Quid juris clamat, Is a judicial writ iffuing out of the 
record of the fine, which remaineth with the Cu/fos Brevis 
of the Common Pleas, before it be engroffed ; and it lies 
for the grantee of a reverfion or remainder, when the par- 
Weft. Symbol. part. 2. tit. 
See 18 Viz. Abr, 


ticular tenant will not attorn. 
Fines, fea. 118. Reg. Fudic. 36, 57. 


guid juris clamat agaialt tenant for life : 


ĉc. then on that the cognifee may have this writ 


again{t tenant for life; and if he be fick or not able te. 


travel, a dedimus poteftatem fhall be granted to take his 
cognifance, and to certify the fame into C. B. When af- 


ter plea pleaded, the tenant may make attorney ; and if 
he be adjudged to attorn, a diffringas ad attornandum thall — 


be awarded againft him, &c. New Nat. Br. 328. This 
writ feems to be obfolete and difufed, fince the Stat. 4 & 
5 fax. See Attornment. 

Quid pro quo, Signifieth what for what; and is Pia 
the law, for the giving one thing of value, for another 


thing, being the mutual confideration and performance of 


both parties to a contra&, Kitch. 184, And as this is the 
confideration of a good and binding contract or bargain: 
So that which is contrary to it, is what the law calleth zu- 
dum paum. § Rep. 83. Dyer 98. 

Quictantia, (Acquietantia). See Acquittance. 


Muictare, To quit, acquit or difcharge, or fave harme , 


lefs. The common form ia old deeds of donation or 
other conveyance. De prediGis nos ES haredes nofiri 
quietabimus digos, &c, 

Quiete clamare, Is to quit claim or renounce all pre- 
tenfions of right and title. De una virgata terre 
in M. Richardus é? Aldreda remiferunt E quiete clama~ 
verunt de fe & hæredibus, Se, predit. A. G hered. Juise 
& pro hac remiffione quieta clamatione idem A. dedit, ES ce 
Bract. lib. 5. 

Quicttis, (freed or acquitted) Is a word made ufe of 
by the Clerk of the Pipe and Auditors in the Exchequer, 
in their difcharges given to Accountants; ufually concluding: 
with abinde receffit quietus, which is called a quietus of: A 
quietus eff granted to the fheriff, will difcharge him of alt 
accounts due to the King, Svat. 21 Fac. 1. cap. 5. And 
thefe guietus’s are mentioned in the acts of general Airini 
12 Car. 2. ¢. 11. and 14 Car: 2. ¢. 21. 

Quictus Redditus. See Quit-Rent. 

Quinquageiima Sunday, Ís that we call Shrowe-Sun- 
day, and was fo named, becaufe it is about the fiftieth. 
day before Eafer. 

Quinque Dozgtus, The Cinque ports, which are, te 
Haftings, 2. Romney, 3. Hythe, 4, Dover, and 5. Sand- 
wich. To the firk, Winchclfea and Rye belong, whick: 
are recknoned as part, or members of the Cingue ports. 
Cowell. See Cinque Ports. 





Quinfieme, or Quingzime, (Decima Quinta) Is a French 


word, fignifying a fifteenth; with us itis a tax, fo called, 
becaufe it is raifed after the ffteenth part of men’s 
lands or goods. Anno 10 Rich, 2. cap. 1. and 7 H: 7. 
tiko ; > 

i is well known by the Excheguer roll, what every 
town throughout Exgland is to pay fora fifteenth. See 
Fifteenth. 

Sometimes this word Quinfime or Quinxime, is ufed for 
the fifteenth day after any feaft, as the Quinzime of Sr. 
Jobn Baptif?. Stat. 13 Ed. 1. in the preamble. 

Itis a miftake that this was a tax of the ffteenth part of 


j all Jands, for it was of the goods only, and it was firit 


granted by the parliament 18 Ed. 1. viz. Compotus quinte 
diina Regi, anno 18. per archiepifcopos, epiftopos, abbates, 
prioresy 
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After the fine is ingroffed, the cognifee fhall not have a 
But the courfe is, 
when he in reverfion on the writ of covenant fued, 
againft him, maketh recognifance of the reverfion by fine, 
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priores, comites, barones, EF omnes alios de Regno. de omnibus | 


bonis fuis mobilibus concefie: The city of London paid this 
year for the fifteenth, 28601. 13s. 8d. and the abbot of 
St. Edmunds 666 1. 13s. 4da which was by compofitions, 
and thereupon had all his temporal goods, and the goods 
of his convent difcharged of the fifteenth. 

The way of collecting it was, by two affeffors ap- 
pointed in every county by the King ; and they appointed 
twelve in every hundred, who made a true valuation of 
every man’s perfonal eftate, and then caufed the fifteenth 
part to be levied. Cowell. 

Muintal, (Quintallus) A weight of lead, iron and 
common metals, ufually one hundred pounds, at fix {core 

er cent. Cowell. 

Muintane, (Quintena) Was a Roman military {port or 
exercife, by men on horfeback, formerly pratifed in this 
kingdom to try the agility of the country youth: It was 
tilting at a mark made in the fhape of a man to the navel, 
in his left hand having a fhield, in his right a wooden 
{word ; the whole made to turn round, fo that if it was 
ftruck with the lance in any other part but full in the 
brea, it turned with the force of the ftroke, and ftruck 
the horfeman with the fword which it held in its right 
hand: This fport is recorded by Matt. Parif. anno 1253. 

Muinto egat’ (Quinto exadus, mentioned in ftat. 31 
Eliz. cap. 3.) Is the lat call of defendant, who is fued to 
outlawry, where, if he appear not, he is by the judgment 
of the coroners returned outlawed; if a woman, waved. 
See Exigent, Outlawry. j 

Mui tam, Is when an information is exhibited againtt 
any perfon on a penal fratute; at fuit of the King and 
the party who is informer, where the penalty for breach of 
the itatute is to be divided between them; and the party 
informer profecutes for the King and himfelf. Finch 

o. 

If the whole fum is given by ftatute to any perfon who 
will fue for the fame, the profecutor may bring action Qui 
tam, or fuein his own name, &Jc. 2 Lill. Abr. 59. See 
Information, and Black. Com. 3 V. 160. 4V. 303- 

Muit-ciaim, (Quiera clamantia) Is a releafe or acquit- 
ting of a man, for any action which he hath, might, or 
may have againfthim. Alfo a quitting of one’s claim or ti- 
tle. Braéton, lib. 5. tract. 5. ¢. g. num. 6. lib. 4. 
fract.6.° ¢.'1'3. Num. ‘1, 

Muit-Ment, (Quietus Redditus, quafi quit-rent) Is a 
certain {mall rent, payable by the tenants of manors, in 
token of fubjection, and by which the tenant goes guiet 
and free: In antient records, it is called ewhite rent; be- 
caufe paid in filver money, todiftinguifh it from rent-corn, 
&c, 2 Inft.19. See Chief-Rents, and Black. Com. 2 V. 


2; 
p Muoad hoc, Is often ufed in law pleadings and ar- 
guments, to fignify, as to the thing named the law is fo, 
Se. 

Duod clerici beneficiati de cancellaria, Is a writ to 
exempt a clerk of the Chancery from the contribution to- 
the proctors of the clergy in parliament. Reg. Orig. 
2 I. 

Nuod clerici non eligantur in officio ballivi, &c. 
Is a writ which lies for a clerk, who, by reafon of fome 
land he hath, is made, or about to be made bailiff, bea- 
dle, reeve, or fome fuch officer. See Clerico infra facros, 
Se, Reg. Orig. 187. and F. N. B. 261. 

Nuod cum, In indi&ments, &c. As 4. B. wasin- 
died Quod cum C. D, he had done fuch a thing: And 
this being 4y way of recital, and not poftively, is not good. 
2 Hawk. P.C. 227. 3 Salk. 188. 

In forgery, a Quod cum has been held well enough, 
where it was but az inducement to the fa ; and when the 
inducement came to charge the offence, it did it in a 
particular manner ; but it is otherwife in action of tref- 
pafs, &c. for there żż is only recital. Trin. 2 Annæ. 

Muod ei defozccat, A writ for tenant in tail, tenant 
in dower, by the curtefy, or for term of life, having 
dof their lands by default, againft him who recovers, or 
his heir. Reg. Orig. 171." Stat. Weflm. 2. ¢. 4. 

And Quod ei deforceat may be brought againft a ftranger 

‘to the recovery; as if a man recover by default, and 
maketh a feoffment, this writ may be had againit the 
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If a woman lofe by default, and taketh hufband, fhe and 
her hufband fhall have the Quod ei deforceat, but where 
tenant in tail lofeth by detault, and dieth, his heirs 
fhall not have a writ of Quod ei deforceat, but a formedon: 
And if hafband and wife lofe by default the land of the 
wife, which fhe holdeth for term of life, and the huf- 
band dieth, fhe may not have this writ, for cuz in vita is 
her remedy; and when one bringeth Quod ei deforceat, he 
counts that he was feifed of the land iz his deme/ne, as of 
freehold, or in tail, &c. without fhewing of whofe gift 
he was feifed ; alfo he ought to alledge e/p/ees in himielf, 
and then defendant is to deny the right of plaintiff, 
&¥¢. and fhew how that at another time he recovered the 
land againft plaintiff, by formedon, or other action ; 
and fhall fay in the end of his plea, Quod ipfe paratus eff 
ad manutenendum jus J titulum Juum predi. per donum, 
&Sc. unde petit judic. Sc. New Nat. Br. 347, 349. 

If tenant in tail, or fuch other tenant, who hath a parti- 
cular eftate, lofe by default, where he is not fummoned, 
Sc. he may have have either a Writ of difceit, or Quod ei 
deforceat. Ibid. See 16 Vin. Abr. 145, 148. and Black, 
Com. 3 V. 193. 

Muod permittat, Is a writ which lieth againf any 
perlon who erects a building, tho’ on his own ground, fo 
near to the houfe of another, that it hangs over, or be- 
comes azufancetoit. 2 Lill. Abr. 413. 

Formerly where a man built a wall, a houfe, or any 

thing which was a nufance to the freehold of his ne gh- 
bour; and afterwards died ; in fuch cafe, he who received 
any damage thereby, fued a Quod permittat againft the 
heir of him who did the nufance ; and the form of it was 
Quod permittat profternere murum, e. 3 Neli. Abr. 
44. The writ was given by the Srat. Weft. 2. 
And at the Common law ax aff/e of nufane did not lie 
againft the alienee of a wrong doer, for the purchafer was 
to take the land in the fame condition it was conveyed to 
him ; but by the Statute of Weft. 2. c. 24. Damages may 
be recovered againft the perion who fold the land, if the 
nufance be not abated on requeft made to him, or againft 
the perfon to whom he fold it ; tho’ this doth not extend to 
the alienee of the alienee. 3 Nel: 45. Lutw. 1588, 
This writ is feldom brought, being turned into aétion on 
the cafe. Vide Nufance. 

Quod permittat lies alfo for the heir of him who is dif- 
feifed of his common of pafture, againít the heir of the 
diffeifor, being dead. Terms de Ley. 

And according to Broke, this writ may be brought by 
him whofe anceltor died feifed of common of patture, or 
other like thing annexed to his inheritance, againit the de- 
forceor: If a man is difturbed by any perfon in his com- 
mon of paflure, fo that he cannot ufe it, he fhall have a 
Quod permittat ; fo of a turbary, pifcary, fair, market, Gc. 
New Nat. Br. 272, 273, 275, 276. And a perfon may 
have a Quod permittat againft a diffeifor, &c. in the time of 
his predecefor. 13 Ed. 1. c€ 24. 

The writ Quod permittat, on a diffeifin of common of 
paflure, direéted to the fheriff; Commands A. that jufly, 
&c. he permit B. to have common of pafture in, &c. which 
he ought to hawe, as it is faid; and unle/s he fhall do it, &c. 
then fummon, &c. ° 

Seé Bro. hoc tit. Reg. Orig. fol. 155. See 18 Vin. 
Abr. 150. and Black. Com. 3 V. 240. And as to the 
writ of Quod jermittat profternere, fee ib, 221. 

Duod perfona nec pzebendarit, ec, Is a writ which 
lies for fpiritual perfons who are diftrained in their fpiri- 
tual poffeflions, for payment of a fifteenth with the reft of 
the parifh. F. N. B. 176. 

Nuo jure, Is a writ which lies for him who has land, 
wherein another challengeth common of j.affure time out of 
mind : And is to compel him to thew by what title he 
challenges it. F. N. B. 128- and Britton more largely, 
e §9. Reg. Orig. 156. 

Nuo minus, [s a writ which lies for him who hath a 
grant of hox/e-bote, and bay-bote in another man’s woods, 
againft the grantor, making fuch wafte as the grantee 
cannot enjoy his grant. O/d Nat. Br. 148. and Kitchin 178, 

This writ alfo lies for the King’s farmer in the Exche- 
quer, againft him to whom he felleth any thing by way 
of bargain touching his farm, or againft whom he hath any 
caufe of perfonal attion. Perkins, Grants, 5. For he 

fuppofeth 
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fuppofeth by the vendee’s detaining any due from him, he 
is made /e/s liable to pay the King’s rent. 

Formerly it was allowed only to fuch perfons, as were 
tenants or debtors to the King; at this day the practice is 
become general for the plaintiff to furmife that for the 
wrong which defendant doth him, he is Z/s able to fatisfy 
his debt to his Majefty ; which furmife gives jurifdiétion 
to the court of Exchequer, to hear and determine the caufe. 
Pra&. Excheq. 225. 

In this cafe a debtor hath a kind of prerogative remedy 
granted to him, fuppofing that he is difabled to pay the 
King: And in this fuit, plaintiff hath many privileges 
above other men in their ordinary fuits. O/d Nat. Br. 
148. Kitch. 178. Finch 66. 

If a privileged perfon of the Exchequer court fue out a 
Quo minus in any action in which the King is party, the 
fheriff in execution thereof may, after requeit to open 
doors, break them open, &c. . Prac. Solic. 194. See 
Blak. Com. 3 V. 45; 286. xix. 

Muoum, (Lat.) Often occurs in our ftatutes, and 
commiffions both of the peace and others, but particularly 
in commiffions to jultices of the peace ; and a ju/fice of 
the quorum is fo called, from the words in the commiffion, 
quorum A. B. unum efè volumus: As where a commiffion 
is directed to five perfons, whereof 4. B. and C. D. to be 
two: In this cafe 4. B. and C. D. are faid to be of, the 
quorum, and the reit cannot proceed without them, They 
are ufually perfons of greater quality or eftates than the 
commoncommiffioners. 3 Hen. 7. ce 3. 32 Hen. 8. ¢. 43. 
See Black. Com. 1 V. 351. 

Muozum nomina. In the reign of Hex. 6. the King’s 
collectors, and other accountants, were much perplexed 
in pafling their accounts, by new extorted fees, and 
forced to procure a then late invented writ of quorum no- 
mina, for allowing and fuing out their guietus at their 
own charge, without allowance of the King. Cron. 
Angl. 

Duota, A tax to be levied in an equal manner. Chart. 
Ric. 2. 

Quo Matranto, Is a writ which lies againft any per- 
fon or corporation, that ufurps any franchife or liberty 
againft the King, without good title ; and is brought againtt 
the ufurpers to few by what right and title they hold or 
claim fuch franchife or liberty: It alfo lies for mif-ufer, 
or non-ufer of privileges granted ; and by Bradfon it may 
be brought againft one who intrudes himfelf as heir into 
land, @c. Old Nat. Br. 149. Finch 322. 2 Inf. 


279. 

The ftatute of Quo Warranto is the 18 Ed. 1, 2,2. 
which is commented on 2 Jn/?. 494, 495, Ge. 

The Attorney General may exhibit a Quo Warrantoin the 
Crown-Office againtt any particular perion, body politick 
or corporate, who claim or ufe any franchifes, privileges 
or liberties, not having a legal grant or prefcription for 
the fame; and compel them by procefs to appear in the 
Crown-Office ; and fhew caufe or fet forth by way of plead- 
ing what title they have to the privileges claimed, and the 
iffue fhall be joined and tried thereon by nif prius, or the 
plea be determined by the judges on demurrer, as in 
other cafes: But tho’ on demurrer, ze. the queftion be 
determined for defendant, yet he has no cofts allowed ; 
if againft him, he muft be fined for the ufurpation, and 
pay large cofts to the profecutor. Jn/tit. Legal. 147, 148, 
157. 
But this is altered by ftatute g Anz. c. 20. It has been 
adjudged, that the ftat. 4 5 W.& M. c. 18. by 
which informations in the Crown-Office are not to be filed 
without expre/s orders in open court, Fc. being a remedial 
law, extends to informations in the nature of a Quo War- 
ranto, which always fuppofe a ufurpation of fome fran- 
chife ; and it is the general practice not to make fuch an 
order for an information, without firft making a rule on 
the perfon complained of to [hezu caufe ta the contrary; and 
this rule is grounded on an affidavit of the offence, &c. 
and ifthe perfon on whom the rule is made and perfonally 
ferved, do not at the day given fatisfy the court dy affida- 
wit, that there is no reafonable caufe for the profecution, 
the court generally grants the information ; and on fpecial 
circumftances, will grant it againft thofe who cannot be 
perfonally ferved with fuch rule ; as if they purpofely ab- 


ous 


fent themfelves, &r. but if the party on whom fuch a 


rule is made, pew to the court a reasonable caufe againtt fuch 
profecution ; as againft a Quo Warranto information, that 
his right in the franchife in queftion hath been already deter- 
mined on a mandamus ; or been acquiefced in many years ; 
or that it depends on the right of others which hath not 
been tried ; or that the franchife no way concerns the 
publick, but is wholly of private nature, &c. the court 
will not generally grant the information. 2 Hawk. P. C. 
262, 263. 

A 2uo Warranto was brought for vexation, on forty- 
eight points; and the court on motion, ordered the pro- 
fecutor fhould wave that Quo Warrante, and bring a new 
one, and therein infift only on three points; but that he 
might proceed to trial on his new Quo Warranto, in fuch 
time as he might have done upon the old. 2 Lill. Abr. 

14. 

7 8 Quo Warranto requires to know of defendant by what 
authoricy he claims the liberties, and charges him with 
the wrongful ufurpation of them: In a Quo Warranto to 
fhew by what authority a perfon claimed to have a Ceurt 
Leet, and aliedging farther quod ufurpavit libertatem fine 
aliqua cenceffione, Fc. defendant pleaded Non ufurpavit; 
and it was objected that this was no good plea, for the 
anfwer to a Quo Warraato is either to claim or difclaim ; 
but the better opinion was, that by this plea defendant 
had anfwered the ufurpation, tho’ it did not fhew by what 
title he claimed. Godb. gt. 

In Quo Warranto for uling a fair and market, and 

taking zoll, ifue was taken, whether they had toll by pre- 
{cription, or not ; and it was found they hadj; it was moved 
in arreft of judgment, that here was adifcontinuance, be- 
caufe there was no iffue as to the other liberties claimed : 
but it was held, they were too foon to make this objec- 
tion, and that there can be no difcontinuance againft the 
King before judgment ; for by virtue of his prerogative, 
the Attorney General may proceed to take ifue on the 
reft, or may enter a nolle profequi ; but if he will not pro- 
ceed, the court may make a rule on him ad replicandum, 
and then there may be a fpecial entry made of it. Hardres 
504. 3 Nelf. Abr. 43. 
A motion was made for an information in nature of a 
Quo Warranto, againft a mayor and aldermen, to thew by 
what authority they admitted perfons to be freemen of 
the corporation, who did not inliabit in the borough : 
The motion was faid to be in behalf of the freemen, who. 
by this means were encroached on ; and an information 
was granted, there being no other way to try it, nor to 
redrefs the parties concerned. 1 Salk. 374. 

Quo Warranto Information may be brought againft a. 
perfon voting in the election of a mayor, or other chief 
magiftrate of a corporation, who hath no right to doit, 
on affidavit made that defendant voted in fuch an ele¢tion, 
and that the deponent (the profecutor) believes he had no: 
right to do it, &ec. 

And by ftat. 9 Ann. c. 20, If any perfon ufurp, in- 
trude into, or unlawfully hold or execute the office of a 
mayor, bailiff, or other office, the proper officer of the 
court of King’s Bench, &c. may exhibit informations in the 
nature of a Quo Warranto, at the relation of any perfon, 
defiring to profecute, who fhall be mentioned therein to 
be the relator againft fuch ufurper, and proceed as ufual ; 
and if the right of divers perfons may properly be deter- 
mined in one information, one information {hall ferve, 
and defendants fhall appear and plead as of the fame term, 
the information is filed, unlefs the court give further time ;. 
and the profecutor fhall proceed with all convenient {peed : 
And if defendants be found guilty of an ufurpation, @c. 
the courts may as well give judgment of ouffer, as fine. 
defendants ; and alfo give judgment that the relator re- 
cover cofts : If judgment be given againft relator, defen- 
dants fhall have cofts to be levied by Ca. Sa. Fi. fa. 
&e. 

In a Quo Warranto, judgment is final, becaufe that is at 
writ of right ; but judgment on information, in nature of 
a Quo Warranto, is not conclufive ; the proceedings in 
one are fummons, and judgment that the liberties be 
feized, if defendant doth not appear; but in the other 
the procefs is a venire facias and diftringas. Sid. 86. 


Kelv. 139, €c. 3 Nelli. Abr. 43. 


Upon“ 
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Upon Quo Warranto, when liberties are feized guoufque, 
êc. and they do not replevy them, the courfe is, that 
judgment final be given, nif they plead within fuch a 
time, Comberbach 18, 19. 

_ Wherever judgment is given for the King on a Quo 

Warranto, for liberties ufurped, the judgment is Quod 

.  extinguatur, and that the ufurpers libertates, Sc. nullatenus 

intromittant ; and in fuch cafe the writ muft be brought 

againft particular perfons : But where the Quo Warranto 

is for a liberty claimed by a corporation, there it is to be 

brought againft the body politick ; and the liberties may 

be feized, but the corporation {till fubfifts, and is not dif- 
folved without caufe of forfeiture. 4 Mod. 52, 58. 

A judgment of feizure cannot be proper where a thing 
is diflolved : And by the judgment in the Quo Warranto 
againft the eity of London, which was quod libertates € 
franchifia capiantur €F Jeifanter in manus Regis, the corpo- 
ration was not diffolved; for it implied that they were 
not extinguifhed, Jbid. 

It has been obferved, that frequent and violent profe- 
cutions on Quo Warranto’s, in behalf of the crown, have 
been fatal to both King and people. 

x An information, in the nature of a Quo Warranto, lies 
_ for aéting as a truftee, under an aét of parliament, with- 
out due appointment. 1 Strangez9g. Againit one for 
ufurping the office of fteward of a court-leet. Tèid. 621, 
For erecting a new office. 2 Strange 836. For the office 
of conftable. Ibid, 1213. For a ferry. Ibid. 1161. 
But not for erecting a warren. 1 Strange 637. Nor for 

the office of churchwarden. bid. 1196. 
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Achetum, (from the Fr. racheter, i: e, redimert) 
The compenfation or redemption of a thief. 
Nullus capiat rachetum de latrocinio. 1 Stat. Rob. K. 
Scot. c. 9. 
_ _ Hack, An engine to extort confefion from delinquents. 
See Black. Com. 4 V. 329. 

Back-Went, Is the full yearly value of the land let by 

by leafe, payable by tenant for life or years, Ge. Wood's 
ERI. 185. 

Wack-Wintage, A fecond vintage, or voyage made by 
our merchants for Racked Wines, i: e. Wines drawn from 
the lees. Stat. 32 Hen. 8. c. 14. 

ageman, Is a ftatute of juftices afligned by Ed. 1. 
and his counfel, to hear and determine all complaints 
of injuries done throughout the realm, within the five 
years next before Michaelmas, in the fourth year of his 
reign. 

HRaglovia, A word mentioned in the charter of Edward 
Ill. whereby he made his eldeft fon Edward Prince of 
Wales, in parliament at We/tminffer the feventeenth year 
ofhis reign, recited by Selden in his Titles of Honour, 597. 
—Cum foreftis, parcis, chafeis, bofcis, waremis, hun- 
dredis, comotis, ragloriis, ringeldiis, wodewardis, confta- 
bulariis, ballivis, Fc. Davis in his DiGicnary fays, that 
rhaglaw among the Welch fignifies /ene/challus, furrogatus, 
prepofitus. 

Raglorius, A Reward. Selden, tit. of Honour, 597. 
Cum hundredis, commotis, ragloriis, rengeldis, &c. 

Bagman’s Boll, Regius Ragimund’s Roll, fo called 
from one Ragimund a legate in Scotland, who calling be- 
fore him all the beneficed clergymen in that kingdom, 
caufed them on oath to give in the true value of their 
benefices ; according to which they were afterwards 
taxed by the court of Rome: And this roll among other 
records; being taken from the Scots by Ed. 1. was re- 

-~ dlelivered to them in the beginning of the reign of 
Ed. 3: 

Sir Richard Baker, faith, That Ed. 3. furrendered by 
charter, all his right of fovereignty to the kingdom of 
Scotland, and reftored divers inftruments of their former 
homages and fealties, with the famous evidence called 
Ragman’s Roll. Bak. Chron 127: 

© Wan; (a Saxon word,) Signifies aferta rapina, open 
or publick theft. Lamb, Archai. 125. defines it thus, 
Ran dicitur aperia rapina, que negari non poteft. 















In the Saxon laws of Canute, cap. 58. Siin profefione 
militari ran commiferit, tro faci ratione emendato, Ho- 
weden in the latter part of Henry II. fpeaking of fome 
things, which William the Conquerer amended in the 


laws of England, faith. Decretum eff etiam ibi, ut fi 
Francigena appellaverit Anglicum de perjurio aut murdro, 


furto, homicidio, ran quod dicunt apertam rapinam que, ne~ 
gari non peteft, Anglicus fe defendet, per quod melius volu- 
erit, aut judicio ferri aut duello. 


We ftill fay, when a 
man takes away the goods of another by violence, he hath 
taken all he could rap and ran. Rap. from rapio, to 
fnatch. Cowell. 

Wange, From the French ranger, to order, difpofe 
of. It is ufed in the Fore Laws, .both as a verb, as to 
range, and a fubftantive as to make range. Charta de 
Forefta, cap. 6. To range allo, fignifies to wander and 
{tray about. 

Banger, Is a {worn officer of the foreft, of which there 
are twelve.» Jd. c. 7. whofe authority is in part defcribed 
by his oath fet down by Manwood, part 1. 50, but more 
particularly part 2. cap. 20. mum. 15, i6; 17. His of- 
fice chiefly confifts in three points; To walk daily thro’ 
his charge, to fee, hear and inquire, of trefpaffes in his 
bailiwick ; To drive the beafts of the foreft both of 
venary and chace out of the deafforefted into the forefted 
lands: And to prevent all trefpaffes of the foreft at the 
next court holden for the foreft. 

This ranger is made by the King’s letters patent, and 
hath a fee of twenty or thirty pounds paid yearly out of 
the Exchequer, and certain fee-deer. Ranzeator Forse 
de Whittlewood. Pat. 14 R. 2. m. 3. 

Wanlome, (Fr. Rancon, i. e. Redemptic) ls properly 
the fum paid for redeeming a captive or prifoner of war} 
and fometimes taken in our law for a fum of money paid 
for pardoning fome great offence, and fetting the offender 
at liberty who was under imprifonment. Stat. i H. 4. ¢. 7> 
11Hen. 6. cs 11. ae 

Fine and Ranfom go together, and fome writers tell 
us, that they are the fame ; but others fay, that the 
offender ought to be firft imprifoned, and then delivered 
or ranfomed in confideration of a fine; 1 Iaf. 127: 
Dalt. 203. 

Ranfom differs from Amerciament, being a redemption 
of a corporal punifhment due to any crime. Lamb, Hiren. 

6. 
24 fhip was taken by the French; the mafter (having a 
fhare in her) ranfomed her for 1800/. and was taken to 
France as an hoftage for this money. The ranfom money 
mujt be raifed out of the profits, notwithftanding any 
former mortgage of the fhip ; for if there was a precedent 
mortgage, what would become of that fecurity, if the fhip 
had not been redeemed ? After the fhip was redeemed; fhe 
performed her intended voyage, and the freight money 
received after redemption was the firft profits arifing, and 
out of them the ranfom money is to be fatisfied ; thein- 
furers always pay a part of the ranfom money. 2 Eg. 
Abr. 690. 

Bape, (Rapus vel Rapa) Is part of a county, fignify- 
ing as much as a hundred, and oftentimes contains in it 
more hundreds than one, i 

Suffex is divided into fix Rapes only, wiz. The Rape 
of Chichefter, Arundel, Bramber, Lewis, Pavenfey and 
Haftings ; every of which, befides hundreds, hath a 
caltle, river, and forelt belonging to it. Camd. Britann. 
225, 229: Thefe Rapes are incident to the county of 
Suffex; as Lathes are to Kent ; and Wapentakes to York- 


Jire, &e: 


Rape of the SFozelt; (Raprus Forefe) Trefpafs com- 
mitted in the foreft by violence; and is reckoned among 
thofe crimes, whofe cognifance belonged only to the King. 
Inter deliéta mimeratur, quorum cognitio ad unicum re~ 
gem fpeGat. Leg. Hen. 1. c. 10. 

Rape of Women, Is an unlawful and carnal knowledge 
of a woman, &y force and AGAINST HPR WILL: A 
ravifoment of the body, and violent deflouring her ; which 
is felony by the Common and Sratute law. Co. Litt. 10. 
The word Rapuit is fo appropriated by law to this offence, 
that it cannot be exprefied by any other ; even the words 
Carnaliter Cognovit, &c. without it, will mot be fufficient. 
I Inf. 124, 2 Inf. 180. 
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There mutt be penetration and emifion, to make this 
crime ; and it is faid emifion may be evidence prima facie 
of penetration, tho’ not full evidence: If there be no 
penetration and emiffion, an attempt to ravifh a woman, 
tho’ it be never fo outragious, will be an affault only. 1 
Hawk. P. C. 108. 

It was a queition before 18 Eliz. e. 7. whether a raje 
could be committed on the body of a child of the age of 
fix or fever years ; and a perlon being indicted for the 
rape of a girl of feven years old, altho’ he was found 
guilty, the court doubted, whether a child of that age 
could be ravithed; if he had been nine years old fhe 
might, for at that age foe may be endowed. Dyer 304. 

By the ftat. 18 Z/ix. whoever fhall carnally know and | 
abufe any woman child under the age of ten years, he fhall 

' fuffer as a felon, without benefit of clergy: And on an 
indictment for this offence, itis no way material whether 
fuch child confented or were forced ; butit mu/? be proved 
that the offender entered her body, Gc. 3 Cro. 332. 
Dalt. 393. 

It is no excufe or mitigation of the crime, that the wo- 
man at laft yielded to the violence, and confented either 
after the fact or before, iffuch confent was forced by fear 
of death or durefS; or that fhe was a common ftrum- 
pet, for fhe is itil] under the prote€tion of the law, ‘and 
may be forced : But it was anciently held to be no rape to 
force a man’s own concubine; and ’tis faid by fome to be 
evidence of a woman’s confent, that fhe was a common 
whore. 1 Hawk. 108. 1 Infl, 123. 

Alfo formerly it was adjudged not to be a rape to force 
a woman, who conceived at the time ; becaule if fhe had 
not conferted, fhe could not have conceived : Tho’ this opi- 
nion hath been fince queitioned, by reafon rhe previous 
violence is no way extenuated by Juch a Jubfequent conjent|; and 
if it were neceflary to fhew the woman did not conceive, to 
make the crime, the offender could not be tried till fuch 
time as it might appear whether fhe did or not. 2 Jf. 
190. 

The fooner complaint is made of a rape, the better: In 
Scotland it ought to be complained of the /ame day or night 
it is committed ; and our law mentions forty days : It is 
a firong prefumplion againf? a woman, that fhe made no com- 

plaint in a reafinable time after the jatt; ink. 123. 7 
tagon A Pe G17. 

On a bill of confpiracy, &c. where defendant did not 
indi& plaintiff for a rape, in a fhort time after the injury 
‘fuppofed to be done, but concealed it for half a year, 
and then would have preferred an indiétment againft 
him ; this was re/olved to be malicious, and that there 
not being Recens profecutio argued a confent. 
Abr. 45. 

A woman ravifhed may profecute and be a witnefs in 
herowncaufe. 3 Rep. 37. Yet a woman’s politive oath 
of a rape, without concurring circumitances, is /éldom 
credited : Ifa man can prove himfelf to be in another place, 
or in other company, at the time fhe charges him with the 
fact, this will overthrow her oath ; fo if the is wrong in 
the defcription of the place, or fwears the fact to be com- 
mitted in a place whereto it was impofible the man 
could have accefs at that time; as if the room was 
locked up, and the key in the cuftody of another per- 
fon, c. 

Aiders and abettors in committing a rape, may be in- 
diéted as principal felons, whether men or women ; and 
Lord Audley was indigted and executed as a principal, for 
aflifting his fervant to ravifh his own wife, who was ad- 
mitted a witnefs againfthim. Dalt. 107. State Trials, 
Vol. 1. p. 265. 

By -Hale Ch. J. A party ravifhed may give evidence 
on oath; but the credibility of her teftimony, and how 
far fhe is to be believed, mu/? be left to the jury, being more 
or lefs credible according to the circumftances of fact, and 
figns of the injury, which are many; and tho’ a rape is 
a moft deteftable crime, z¢ 7s an accufation eafily made, and 
and hard to be proved, but harder to be defended by the 
man accufed, altho’ ever fo innocent: And there are 
feveral initances of rapes fully proved, but have after been 
difcovered to be malicious contrivances. 1 Hale’s Hif. 
Pa C. 636, 635. 
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Of old time, rape was felony, and ponihed with dedth 54 
efpecially if the party ravithed were æ virgin, unlefs tack 
virgin would accept of the offender for her husband, in 
which cafe fhe might fave his life; by marrying him; — 
for if fhe demanded him for her husband before judgment — 
pafied, he efcaped punifhment ; but by the fat. We/im, 2. 
her election is taken away : Afterwards it’ was looked om __ 
as a great mifdemeanor only, and not felony, but pu- 
nifhed, by lofs si eyes and privy members; and bythe 
ftatute of We, 1. 3 Ed. 1. c. 13. it was reduced to 
trefpafs, iohiecing the offender to two years imprifon- 
ment and a fine at the King’ s will: But the ftat. Wefim. — at 

2. c. 34. made it felony again ; and itis excluded from ah 
| the benefit of the' clergy, by 18 Elig. c. 7. Rape was ex- — 
cepted out of the general pardon. 2 W. & M: c. 10, Ge. 
See Appeal of Rape. And Black. Com. gee 210. ae, 
fee 1 Hale’s P. C: 633, 635, 636. 

All who are prefent, and actually affit a man to com- 
mit a rape, may be indicted as principal offenders, whe- 
ther menor women. 1 Hawk. 108. 

Hapine, (Rapina,) To take a thing in private ‘agitate 
the owner’s will, is properly theft; butto take it openly, 
or by violence, is rajine. 14 Car. 2. c. 22. and18 Car, — 
2.003 CEMA LACK “Com. A PATS Bek i 

IRaptu herevis, Is a writ for taking away an heir hold ha 
ing in Jocage ; of which there are two forts, one when the — 
heir is married, the other when he is not ; fee Reg. Oe Ke 
163. i 








































ate, (Raferia) Seems tohave been a meafure of ¢ corn — 
now difefed. Toll foall be taken by the rafe, and not by 
the heap or cantel. Ordinance for bakers, brewers, &c. 4 
CAs oe 
BWalure of a deed, fo as to alter it in a material part, 
without confent of the party bound by it, &c. will make the 
fame void, and if it be rafed in the date, after delivery, it: A 
is faid it goes thro’ the whole. 5 Rep. 23, 119. | Rs 

Rafure, &c. is molt fufpicious, when it is in a dead 
poll, that there is but one part of the deed, and it makes — 2 
to the advantage of him to whom made. And wherea 
deed by rafure, addition or alteration becomes no deed, 
the defendant may plead zon ef faclum. Ibid. See Black. 
Com. 2 V. 308. 

Bate, A valuation of every man’s eftate ; or the ap- 
pointing and fetting down how much every one fhall pay, _ 
or be charged with to any tax. Stat. 43 Ed. 2. 

WRate-Withe, Is where any fheep or other cattle are 
kept in a parih for lefs time than a year, the owner due ; a 
pay tithe for them gro Rata, according to the euflom y ; 
the place. F. N/B. 51. 

Batification, ( Ratificatio) A ratifying or confirming : 3 
It is particularly ufed for the confirmation of a clerk ina 
prebend, &c. formerly conferred on him by the bithop, 
where the right of patronage is doubted or fuppofed to be © 
in the King. Reg. Orig. 304. g 

WBatibabitio, Confirmation, agreement, confent. See j 
18 Vin, Abr. 156. 

Ratio, Properly fignifies reafon; but we take it moflly. 
for an account, as reddere rationem, to give an account, 
and fo it is frequently ufed. According to fome it is a 
caufe, or judgment given therein ; and ponere ad rationem, 
is to Cite one to appear in judgment. Walfing. 88. 

Rationabilibus divitio, Is a writ which lies where two 
lords, in divers towns, have fegniories j joining together, 
for him who findeth his wafte by little and little to have — 
been encroached on, againft the other who hath en- | 
croached, thereby to rectify their bounds ; in which re- 
{peét Fitzherbert calls it in its owns nature we of right. 
The Old Nat. Brew. fays, That this is a kind of Fu/ficies, 
and may be removed by a pone out of the county tothe 
Common Bench. Sce the form and ufe in F. N. B. 128. — 
and Reg. Orig. 157. The Civilians call this Judicium 
finium regendorum. 

Bationabite comes Was alimony heretofore K 
called, - Rot. 7 H. 3 Le 
Bationabiti Re A writ of right for Lahde! eS 
Reéto de Rationabili parte. And Black. Com. 3 V.19 

Wationavili parte onom, Is a writ which li 
wife, after the death of her husband, againft the exec 
of the husband denying her the third part of his 
after debts and funeral charges paid. F. N. B. 222. 
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the wife. Reg. Orig. 142. 


$ But it feems to be uied only where the cuftom of the 
h country ferves forit; and the writsin the regifter rehearfe 
New Nat. Br. 270, 


i the cufloms of the counties, Ec. 
271. 


As to children bringing this writ, their marriage is no 
f advancement, if the father’s goods be not given in his 
____ jife-time ; but where a’ child is advanced by the father, 
Ibid. See 18 Vin. Abr. 158. and 


this writ will not lie. 
Black. Com. 2 V. 492. 


ag Rationale, Was the fame with pallium: It was worn 
by the high prieft of the old law, asa fign of the greateit 
= perfection, and by the pope and bifhops as a token of the 
i higheft virtue, gue gratia & ratione perficitur, hence ’tis 


- called rationale. 











































rape. 


who took from him the body of his ward. 
CeMo. 


guardian in focage, or appointed by will. 


fion. New Nat, Br. 317. 


a 13. cap. 8. 


Stat, 20 Car. 2. c. 3- 


 perfonalty. 


to it is unlawful. 


) ourlaws. Co. Lit. 97, 183. 


excellent rean: Ibid. See Black. Com. 1 V. 70. 


his daughter, &c. 
AICR 2.) co 24. 
Beafonable part. 


AN AOI) A17: 


Stat. Weftm, 2. ¢. 24. 


fome fuch cafualty. Broke Reg. Orig. 35. 
_ Acaufe difcontinued, or put without day, cannot be 


= they are fpeciul, may revive the whole proceedings; but 
_ if general, the original record only. 2 Hawk. 300. And 
on a reattachment, the defendant is to plead de novo, Ec. 
See Day, 
= ebate, Is an abating what the interet of money comes 
` to, in confideration of prompt payment. Merch. Dia, 
Rebellion, (Redellic) Among the Romans, was where 
thofe who had been formerly overcome in battle, and 
yielded to their fubjection, made a fecond refiftance: But 
with us it is generally ufed for the taking up of arms trai- 
 teroufly againit the King, whether by natural fubjects, or 
_ others when once fubdued ; and the word rebel is fome- 
= times applied to him who wilfully breaks a law; fo toa 
a pa his lord. Stat. 25 Ed. 3. c. 6. 1R. 
bee Ge : 


It appears by Glanvile, that by the Common law of 
England, the goods of the deceafed (his debts firft paid) 
hall be divided into three parts; one for the wife, an- 
other for his children, and the third to the executors: 

_ And this writ may be brought by the children, as well as 



























— Ravithment, (Fr. Ravifement, i. e, Direptio, raptio) 
Signifies an unlawful taking away either a woman, or an 
heir in ward ; fometimes it is ufed in the fame fenfe with 


a MRabithment de gard, A writ which lay for the guar- 
dian by knight’s fervice, or in focage, againft a perfon 
Bis F.N, B. 


By 12 Car. 2. c. 24. this writ is taken away, as to 
lands, held by knights-fervice; &c. but not where there is 


The Mayor and Aldermen and Chamberlain of London, 
who have the cuftody of orphans, if they commit any or- 
phan to another, he fhall have a writ of rawvi/bment of 
ward againft him who taketh the ward out of his poffef- 


= Rap, A word appropriated to cloth never coloured or 
‘dyed. Stat 17 R. 2, cap. 3. it Hi 4. cap. 6. andi R. 


Beaffozefted, Is where a foret which had been di/af- 
Sorefied is again made foreft ; as the foreft of Dean is by 


Bealty, Is an abftra& of real, as diftinguifhed from 
 aReaton, Is the very life of law ; and what is contrary 


When the regn of the law once ceafes, the law itfelf 
generally ceafes; becaufe rea/on is the foundation of all 


If maxims of law admit of any difference, thofe are to 
be preferred which carry with them the more perfect and 


Bealonable aid, Was a duty claimed by the lord of 
the fee of his tenants holding by knights férvice, to marry 
See the Stat. 
See Black. Com. 2 V. 492, 516. 
‘RBeattachment, (Reattachiamentum) Is a fecond attach- 


‘ ‘ment of him who was formerly attached and difmiffed the 
Sr _ court without day, by the not coming of the juices, or 


revived without reattachment or refummons ; which if 


There is a difference between ežemies and rebels; enemies 
are thofe who are out of the King’s allegiance ; therefore 
fubjeéts of the King, either in open war, or rebellion, arë 
not the King’s enemies, but traitors. And David Prince 
of Wales, who levied war againft Ed. i. becaufe he waè 
Within the allegiance of the King, had fentence pronoun 
ced againft him as a traitor and rebel. Fleta, lib. 1. cap; 
16. Private perfons may arm themfelves to fupprefs re- 
bels, enemies, Fe. 1 Hawk. P. C. 136. 

WRebctiious affembip, Is a gathering together of swelve 
persons, or more, intending or going about to pradtife or 
put in ufe unlawfully, of their own authority, any thing 
to change the laws or ftatutes of the realm ; or tó deftroy 
the inclofures of any ground, or banks of any fifh-pound} 
pool or conduit, to the intent the fame fhall lie wafte and 
void ; or todeftroy the deer in any park, or any warren of 
conies, dove-houfes, or fih in ponds; or any houfe, barns} 
mills or bays; or to burn ftacks of corn; or abate rents; 
or prices of victuals, &c. Stat. 1 Mar. cap. 12. 1 Eds 
6. See Afembly unlawful. 

Webutter, (from the Fr. bouter, i, e. repellere, to put 
back or bar) Is the anfwer of defendant to plaintiff’s 
Jurrejoinder : And plaintiff’s anfwer to the rebutter is cal- 
led a farrebutter ; but it is very rare the parties go fo fat 
in pleading. Praé. Attorn. edit. 1. 86. 

Rebutter is alfo where aman by deed or fine grants td 
warranty any land or hereditament to another; and the 
perfon making the warranty or his heir, fues him to whom 
the warranty is made, or his heir or affignee, for the fame 
thing ; if he who is fo fued, plead the deed or fine with 
warranty, and pray judgment. if the plaintiff {hall be 
received to demand the thing which he ought to warrant 
to the party, ‘againft the warranty in the deed, Sc. this is 
called a rebutter. ‘Terms de Ley. And if I grant to a 
tenant to hold without impeachment of wafle, and after: 
wards implead him for waite done, he may nebar me of 
this aétion by fhewing my grant; which is reéutters 
Co. Entr. 284. 1 Init; 365. See Black. Com. 3 V, 
310. 

Recaption, (Recaptio) Signifies the taking a fecond dije 
tref; of one formerly ciftrained, during the plea grounded 
on the former diftrefs; and it is a writ to recover damages 
for him whofe goods being diftrained for rent, or fervice, 
&ec. are diftrained again for the Jame caufe; hanging the 
plea in the county-court, or before the juitices: F. N, B. 
Ny oer Stata Laeger Cons 

And a recaption lies where the lord diftrains other cattle 
of the tenant than he firft diftrained, as well as if he had 
diftrained the fame cattle again, if it be for one and the 

Jame caufe; but 19 Ed. 3. iffue was taken whether the 
cattle were other cattle of the plaintiff, &c. New Nat. 
Br. 161. 

If the lord diftrain the cattle of a ftranger for the famé 
rent, and not his cattle who was firft diftrained; neither 
the ftranger, nor the party firft diftrained,; fhall have the 
writ of recapticn: And if the lord diftrain for rent or fer- 
vice, and afterwards the lord’s bailiff takes a diftrefs on 
the fame tenant for the fame rent or fervice, pending the 
plea ; the tenant fhall not have a recaption againit the lord, 
or againft the bailiff, altho’ the bailiff maketh cognifance 
in right of the lord, &c. for it may be the lord had no notice 
of that diftrefs, or the bailiff had no notice of the diftrefs 
taken by the lord; tho’ in fuch cafe action of tre/pa/s lies ; 
and if the lord agree to the diftrefs taken by his fervant or 
bailiff, the tenant may have this writ againit the lord, 
Ibid: 159. 

A man is diftrained within a liberty, and fues a replevit 
there by plaint or writ, and pendant that plaint in the 
liberty he is diftrained again for the fame caufe, by the _ 
perfon who diftrained before ; he fhall not on that diftrefs 
bring a writ of recaption, becaufe the plaint is not pendant 
in the county-court before the fheriff, nor in C. B. be- 
fore the juftices: But if the plaint be removed by pone or 
recordare out of the liberty before the jultices, then the 
party diftrained may havea recaption, &c. And if a per- 
fon be conviéted before the fheriff in a writ of recaption; 
he fhall not only render damages to the party, but be 
amerced for the contempt; and be fined. 39 Ed. 3. 


For 


REQ 


For damage feafant beafts may be diftrained as often as 
they be found on the land; becaufe every time is for a 
new trefpafs and a new wrong, and no recaption lies. 

Recaption is alfo a fpecies of remedy by the mere att of 
the party injured. This happens, when any one hath de- 
prived another of his property in goods or chattels perfo- 
nal, or wrongfully detains one’s wife, child, or fervant; in 
which cafe the owner of the goods,and the husband, parent, 
or mafter, may lawfully claim and retake them, wherever 
he happens to find them; fo it be not be in a riotous 
manner, or attended with a breach of the peace. 3 Inf. 
134. Hal. Anal. f. 46. 

The reafon for this is obvious; fince it may frequently 
happen that the owner may have this sæ} opportunity of 
doing himfelf juftice: His goods may be afterwards con- 
veyed away or deftroyed ; and his wife, children, or fer- 
vants, concéaled or carried out of his reach; if he had no 
fpeedier remedy than the ordinary procefs of law. If 
therefore he can fo contrive it as to gain poffeffion of his 
property again, without force or terror, the law favours 
and will juftify his proceeding. But, as the publick 
peace is a fuperior confideration to any one man’s private 
property; and as, if individuals were once allowed to 
ufe private force as a remedy for private injuries, all fo- 
cial juftice muft ceafe, the ftrong would give law to the 
weak, and every man would revert to a ftate of nature ; 
for thefe reafons it is provided, that this natural right of 
recaption fhall never be exerted, where fuch exertion muft 
occafion ftrife and bodily contention, or endanger the 
peace of fociety. If, for inftance, my horfe is taken 
away, and I find him in a common, a fair, or a publick 
inn, I may lawfully feize him to my own ufe: But I can- 
not juftify breaking open a private ftable, or entering on 
the grounds of a third perfon, to take him, except he be 
felonioufly ftolen ; but muft have recourfe to an aétion at 
law. 2 Roll. Rep. 55, 56, 208. 2 Roll. Abr. 565, 566: 
Black. Com. 3 V, 4,5. and 4V. 356. 

Beceipt, or Receit. See Refceipt. 

Weceiver, (Receptor) Is by us, as with the Civilians, 
commonly ufed in the evil part, for fuch as receive ftolen 
goods, e. And receiving a felon, and concealing him 
and his offence, makes a perfon acceflary to the felony. 
2 Inf. 183. But the receiver of a felon, Gc. muft have 
notice of the felony either exprefs or implied, which is to be 
expre/ly charged in the indiétment ; and the felony muft be 
compleat at the time of the receipt, and not become fo 
afterwards by matter fubfequent: If a perfon knowing one 
to have been guilty of felony, barely receive him and 
permit him to efcape, without giving him any advice, 
aflilance or encouragement, it is a high mifdemeanor, 
but no capital offence; and a wife, in regard to the duty 
and love fhe owes her hufband, may receive him when 
he hath: committed felony ; but no other relation will 
exempt the receiver of a felon from punifhment. §. P.C. 
41. 4. P. C, 218, 219. 2 Hawk. Pa C. 122, 319, 
320. 

By ftatute, if any perfon receive or buy knowingly any 
ftolen goods, or conceal felons knowing of the felony, 
he fhall be acceffary to the felony, and fuffer death as a 
felon. Stat. 5. Ann. ¢.31. Such receivers, Fe. may be 
tranfported, by 4 Geo. 1. ¢.11, See Black. Com. 4 V. 
132. 

WReceiver, Annexed to other words, as receiver of rents, 
fignifies an officer belonging to the King or other perfon- 
age. Comp. Furifd. 18. See Accompt. 

Receiver of the Fines, An officer who receives the 
money of all fuch as compound with the King on original 
writs fued out of Sen Weft. Symb. par. 2. fed. 
106. Stat.1 Ed. 4. ¢ 

Weceiber General of ‘the Dutchy of Lancafrer, An 
officer of the dutchy court, who colleéts all the revenues, 
fines, forfeitures and affeflments,within the dutchy, or what is 
there to be received arifing from the profits of the dutchy 
lands, &c. 39 Eliz. cap. 7. 

Recital, (Recitatio) Is the rehearfal or making mention 
in a deed or writing of fomething which has been done 
before. 2 Lill. Abr. 416. 

A recital is not conclufive, becaufe it is no dire afirma- 
tion; and by feigned recitals in a true deed, men might 
make what titles they pleafed, fince falfe recitals are not 


4 


punifhable. 
225. 
































Dalt. 479, 480. 
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If a perfon by deed of affignment recite that he is pot 


2 Lev. 108. Wood's Infi. 


fefled of an intereft in certain lands, and aflign it over by 
the deed, and become bound by bond to perform all the 
agreemests in the deed; if he is not poffeffed of fuch 
interet, the condition is broken ; and tho’ a recital of it- 
felf is nothing, yet being joined and confidered with the ref 
of the deed, it is material. 
is but a recital, that before the indenture the parties were 
agreed to do fuch a thing, it is a cowenant; and the deed 
itfelf confirms it. 


1 Leon. 112. And where it 


3 Keb. 466. 
The recital of one leafe in another, is zot a {afficient 


proof that there was fuch a leafe as is recited. Vaugh. 74 
But the recital of a leafe in a deed of releafe, is good evi- 
dence of a leafe againft the releffor and thofe who claim 
under him. 


Mod. Ca. 44. 
A new reverfionary leafe fhall commence from the de- 


livery, where “an old leafe is recited, and there is none, — 
Sj a 


Dyer 93. 6 Rep. 36. 
A. recites that he hath nothing in fuch lands, and in 


truth he hath an eftate there, and makes a leafe to B. for 
years : 
Cent. 255. 
would not bind, 
iv. 


The recital is void, and the leafe good. Fenk. 
In this cafe if the recital were true, the leafe 
ibid. See Black. Com. 2 V. 298, 


Recognition, (Recognitio) Signifies an acknowledg- 


ment, and it is the title of the firit chapter of the Svat. 1. 
Jac. 1. whereby the parliament acknowledged the crowa 
of England, on the death of Queen Elizabeth, RIGHTFULLY 
to have defcended to King James: 


Uccognitione adnullanda per Wim ¢ Muritiem fafa; 


Is a writ to the juftices of C. B. for fending a record 
touching a recognizance, which the recognizor fuggelts 
was acknowledged by force and durefs; that if it fo ap- 
pear, the recognizance may be difannulled. Reg. Orig. 
183 


Becognitors, (Recognitores) Are the jury impanelled on 


an affife, fo called, becaufe they acknowledge a difleifin 
by their verdict. Brag, lib. 5. 


Wecognizance, (Fr. Recognoifance, i. e. Recognitio Ob- 


ligatio) Isa bond or obligation of record, acknowledged 
to the King, &e. 
others to appear at the feffions or aflifes to profecute fe- 
lons, and to be of good behaviour, Se. 


And fome are for debt, fome for bail 5 


For debt, or bail, they are taken or acknowledged be= 


fore the Judges, a Mafler in Chancery, Fc. And to ap- 
pear at the atlifes, or feflions, they may be taken by juftices 
of peace ; which recognizances are to be returned by the 
juttices to the fefions, or an-information lies againft them. 


2 Lill. Abr. 417. 
When a recognizance of the peace is made, the condi- 


tion is to be read to the parties bound, calling them by 
their names thus: 
Sovereign Lord King George, &c. 
ingrofied on parchment, and the juftice is to fubfcribe it. 

In thefe recognizances, the principal is: 


You A: B. do achupusledet to owe unto our 
And then it is to be 


bound in double the fum of the fureties ; and the ufual 
numbers of fureties are two, and the ufual penalty 40/, 
at leaft; tho’ if the party be a very dangerous perfon, a 


juftice may infift on a recognizance of 1600/. penalty. 


Style 322. 

Recognizances in general are of feveral forts ; one is 
founded on 23 H. 8. c. 6. By which ftatute, the Chief 
Juftices of the King’s Bench and Common Pleas in term-. 


time, or in their abfence out of term, the Mayor of the . 


Staple at Weffminfler, and the Recorder of London jointly; 
have power to take recognizances for the payment of 
debts, in this form, Noverint univerfi per prajfentes nos 
A.B. & C. D. zeneri & firmiter obligari E. F. in centum 
libris, Ee. 
cognizor, and of the King appointed for that purpofe, and 
the feal of one of the Chief Jultices, &¥c. And ther 
nizees, their executors and adminiltrators, have the like 
procefs and execution againft the recognizors; as on oblis 
gations of ftatute flaple. 2 Inft. 678. 

The execution on a recognizance or ftatute; purfuant to 


23 Hen. 8. is called an extent ; and the body of the cog- — 


nifor, (if a layman) and all his lands, &c. into whole 
hands foever they come, are liable to the extent; goods 
> (not 
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- of the judgment againit the principal. 
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(not of other perfons im Ais poffefion) and chattels, as leafes 
for years, catile, ĉc. which are in his ows hands, and 
not fold bona fide and for valuable confideration, are alfo 
fubje& to the extent. 3 Rep. 13. But the land is not the 
debtor, but the body; and land is liable only in refpect 
that it was in the hands of the cognifor at the time of the 
acknowledgment of the recognizance, or after; and the per- 
Plowd.72. 
Lands held in tail are chargeable only during life, and 
not effect the iffue in tail; unlefs a recovery be pafled, 
when it is as fee-iimple land; Cophold lands are fubject 
to the extent, only during the life of the cognifor: 'The 
lands a man hath in right of his wife, fhall be charge- 
-able but during the lives of hufband and wife together ; 
and lands which the ‘cognifor hath in jointenancy with 
another, are liable to execution during the life of cogni- 
Jor and no longer; for after his death, if no execution 
-was fued in his life, the furviving jointentant fhall have 
all ; butif the cognifor furvive, all is liable. 2 Jn/. 673. 
If two or more join in the recognizance, &Fc. the lands of 
-all ought equally to be charged: And where a cognifor, 


_ after he hath entered into a recognizance or ftatute, con- 


veys his lands to divers perfons, and the cognifee fues exe- 
cution on the lands of fome of them, and not all: In 
this cafe he or they whofe lands are taken in execution, 
may by audita querela or fcire facias have contribution from 
the reft, and have all the lands egually and preportionably 
extended. 3 Rep. 14. Plowd.72. But the cognifor, or 
his heirs, when he fells part of his lands, and keeps the 
remainder, fhall not have any contribution from a pur- 
chafer, if his land only is putin execution. Ibid. 

Tf there be a recognizance, and after a ftatute entered in- 
to by one man to two others; his lands may be extended 
prorata, and fo taken in execution. Yelv. 12. 

This kind of recognizance may be ufed for payment of 
debts ; or to ftrengthen other affurance. Wood 288. If 
a recognizance is to pay 100/. at five feveral days, viz. 
20/. on each day, immediately after the firt failure of 
payment, the cognifee may have execution by elegit on 


the recognizance for the 20/. and fhall not ftay till the laft 


day of payment is palt, for this 7s in the nature of feveral 
judgments. 1 Inf. 292. 2 Inf. 395, 471. When no 
time is limited in a ftatute or recognizance for payment of 
the money, it is due prefently ; as in cafe of a bond. 
Law Secur. 61. 

A recognizance for money lent, tho’ it is not a perfec 
record till entered on the roll; yet when entered, it is a 


` recognizance from the firt acknowledgment, and binds 


perfons and lands from shat time. Hob. 196. But by 29 
Car. 2. c. 3. No recognizance shall bind lands in the hands 
of purchaters for valuable confideration, but from the time 
of inrollment, which is to be fet down in the margin of the 
roll: and recognizances, Sc. in the counties of York and Mid- 


` dlefex, thall not bind lands unlefs regiftered, 2, 5,6 7 


Ann. Alfo the clerk of the recognixances is to keep three 
feveral rolls for the entering recognizances taken by the 
Chief Juitices, &c. and the perfons before whom the 
recognizances are taken, and the parties acknowleding are 
to fign their names zo the roll, as well as to the recogni- 
xance. 8 Geo, 1. cap. 25. 
To make a good recognizance or obligation of record, 
the form prefcribed muff be purfued ; therefore they may 
not be acknowledged before any others, befides the per- 
fons appointed by the ftatutes; and the fubftantial forms 
of the ftatute are to be obferved herein. But a recogni- 
gaace may be taken by the judges in any part of England. 
Dyer 221. Hob. 195. 
Recognizances and ttatutes are like judgments; and the 
cognifee fhall have the fame things in execution, as after 
judgment, The body of the cognifor himfelf, but not of 
his heir, or executor, &¢. may be taken, tho’ there be 
lands, goods, and chattels. to fatisfy the debt: And if a 
cognifor is taken by the sheriff, and he let him go; yet 
his lands and goods are liable. 12 Rep. 1, 2. Plowd. 
1 And. 273. r 
By recognizances of debt, and bail, the body and lands 
are bound ; tho’ fome opinions are, that the lands of bail 


_ are bound from the time of the recognizance entered into; 


and fome; that they are not bound but from the recovery 
oft 2 Leon. 84. Cro. 
Jac. 272, 449. 
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In B: R. all recognizances are entered as taken iñ court} 
but in C. B. they enter them {pecially where taken, and 
their recognizances bind from the caption, but thofe in 
B.R. from the time of entry: In C. B. a fcire facias may 
be brought on their recognizances either in London or 
Middlefex ; on thofe in B. R. in the county of Middlefex 
only. 2 Salk. 659. 3 Nel. Abr. 46. 

A recognizance of bail in C. B. is entered fpetially $ 
the bail are bound to pay a certain fum of money, if the 
party condemned doth not pay the condemnation, or ren+ 
der his body to prifon; and in B. R. recognizances aré 
entered generally ; that if the party be condemned in thé 
fuit or action, he fhall render his body to prifon, or pay 
the condemnation money, or the bail fhall do it for him. 
2° Lill. Abr. 417. 

It was formerly a queftion whether a ca. fa. would liè 
on a recognizance taken in Chancery ; but adjudged, that 
immediately after the recognizance is acknowledged, it 
is a judgment on record; and then by 25 Ed. 3. cap. 17: 
aca. fa. will lie, it being a debt on record. 2 Bulft. 62. 

If a recognizance be made before a Mafter in Chancery; 
for a debt; or to perform an order or decree of the court s 
if the condition be not performed, an extent fhall iffue ; 
ora fcire facias is the proper procefs, for the recugnifor 
to thew what he can fay why execution fhould not be had 
againft him; upon which and a /cire fac. or two nibils 
returned, and judgment thereupon, the proper execution 
is an elegit, &c. Cro. Fac. 3. 

Where a man is bound by recognizance in Chancery 
and the cognifor hath certain indentures of deteafance ; 
if the recognifee will fue execution on the recognizance; 
the recognifor may come into Chancery, and phew the in- 
dentures of defeasance, and that he is ready to perform 
them, and thereon he fhall have a fire facias againft the 
recognifee, returnable at a certain day; and in the famë 
writ, he fhall have a /uperfedeas to the fheriff not to make 
execution in the meantime. New Nat. Br. 589. 

Ifa perfon is bound in a recognizance in Chancery; Of - 
other court of record, and afterwards the recognifee dieth 3 
his executors may fue forth an elegit; to have execution 
of the lands of the recognifor; and if the fheriff return 
that the recognifor is dead, then a fpecial fcire facias fhall 
go againit the heir of the recognifer, and thoie who are 
tenants of the lands which he had at the day of the res 
cognizance entered into. Jdid. 590. 

One of the beft fecurities we have for a debt is the réa 
cognizance in Chancery, acknowledged before a Mafter 
of that court; which is to bè figned by fuch Mafter, and 
afterwards inrolled: And the King may by his commif- 
fion, give authority to one to receive a recognizance of 
another man, and toreturn the fame into Chancery; and 
and on fuch a recognizanee, if the recognifor do not pay 
the debt at the day, the recognifee fhall have an elegit on 
the conufance fo taken, as it it were taken in the Chana 
cery., Prac. Solic. 131. New Nat. Br. 589: 

In cafe lands are mortgaged, without giving notice of 
a recognizance formerly had, if the recognizance be not 
paid off and vacated in fix months, the mortgagor fhall 
forfeit his equity of redemption, cs 4@ 5 W.& M. c.16i 

Recognizances may be difcharged by defeazance on 
condition, on performance of fuch condition; by releafe; 
paymentof the money ; delivery up of the ecognizanee; &c. 

Sce Peace, Staiute-merchant, Statate-flaple, and 18 Vin. 
Abr. 163—170. 

iecognizce, He to whom one is bound in a recogni- 
zance, mentioned in flat. t1 H. 6. c. to. 

iWecogni3z02, He who enters into the recognizance. 

Beep, (Recordumy from the Lat. Recordari, to remem- 
ber) Signifies a memorial or remembrance, or an authen- 
tick teilimony i «writing, contained in rolls cf parch- 
ment, and preferved in a court of Record. Britton. c. 27. 
It isa writing in parchment, wherein are inrolled pleas of 
land, or common pleas, and criminal proceedings in courts 
of record; and reords are reftrained to fuch courts only, 
and do not extend to the rolls of inferior courts, the regif- 
tries of proceedings whereof are not properly called records, 
1 Inf. 260. 2 Lill, Abr. 418. ‘There are three kinds of 
records, wiz. A judicial record, as an attainder, Gc. a mi- 
nifferial record on oath; being an office or inquiition found ; 
and a record made by conveyance and confent, as a fine, or 
a deed inrolied. 4 Rep. 54. But ithas been held, that a 
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deed inrolled, or a decree in eroniy inrolled, are not re- 
cords, buta deed and a decree recorded; and there is a dif- 
ference between a record and a thing recorded. 2 Lill. 421. 

Records being the rolls or memorials of the judges, im- 
port in themfelves fuch éncontroulable verity, that they ad- 
wit of no proof or averment to the contrary, injomuch that 

THEY ARE TO BE TRIED ONLY BY THEMSELVES 3 
for otherwife there would be no end of controverfies ; but 
during the term wherein any judicial act is done, the roll 
is alterable in that term, as the judges Mall direct ; when 
the term is paf, then the record ‘admitteth of no altera- 
tion, or proof that itis falfe in any inflance. 1 Juf. 260. 
4 Rep. 52. 

Matter of record is to be proved by the record itfelf, 
and not by evidence, becaufe no iffue can be joined on it 
to be tried by a jury like matters of fact; and the cre- 
dit of a record is greater than the tellimony of witneffes. 
21 Car. B.R. Tho’ where matter of record is mixed with 
matter of fact, it all be tried by a jury. Hob. 124. 

A man cannot regularly aver againit a Record; yet a 
jury fhall not be eltopped by a Record to find the truth of 
the fact: And it was adjudged that on evidence, it is 4 
the difcretion of the court to permit- any matter to be 
fhewn tq prove a Record. 1 Vent. 362. Allen 18. 3 
Nelf. Abr. 48, 49. 

A Record may be contradictory in appearance, and yet 
be good: And tho’ it hath apparent faithood in it, 7. is 
not to be denied; but a Record may’ in fome-cafes be avoided 
by matter in fact. “Szyle’s Reg 281. Co. Litt, 3 Cro. 
329., Hutt. 20. 

The judges cannot judge of a Record given in evidence, 
if the Record be not exemplified ander feal: But a jury 
may find a Record altho’ it be not fo, if they have a copy 
proved to them, or other matter given in evidence fuzi- 
cient to induce them to believe that there was fuch a re- 
cord. 2 Lill. Abr. 421. By ftatute, judges may reform 
defects in any record, or procefs, or variance between Re- 
cords, ‘9¢, Anda Record exemplified or inrolled may be 
amended for variation from the exemplification. Stat, 
8 H. 6. 

‘A Record of an iffue made up ready for trial of a caufe, 
on motion and leave of court, may be amended fo as not to 
deface the Record; and notwithftanding it be entered for 
trial, on paying colts to defendant: But the court will 
not give leave to amend it, if it may not be done with- 
out defacing or much altering the Record. 2 Lill. 420. 
B; R. will amend a Record removed thither out of C. B. 
and. alfo Records removed out of inferior courts, as to 
faults and mifprifions of clerks, which are adjudged 
amendable by the ftatutes of jeofai/s; tho’ formerly B. R. 
would not amend. Records out of inferior courts, but the 
law in this cafe is now altered by the Stat. 4 & 5 Ann. 
2 Lill. Abr. 421, 422. 

If the tranfcript of a Record be falfe, the court of B. R. 
will, on motion, order a certiorari to an inferior court, to 
certfy how the Record is below; and if it be on a writ of 
error on a judgment of the Common Pleas, they will grant 











of a Caufe made up for trial, fee Trial. 
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felony to take away, or avoid any Record, &e, 2 
Rep. 81. 1 Hawk. P.C. 113. Pree oi 
The court will not fupply a blank left in a Record, 
make it perfect, when before it was defective; as t 
would be to make a Record, which is not the office of th 
court to do, but to judge of them. 2 Lill, Abr. 420. y 
a fubfequent t Record hath any relation to one that is p 
cedent; in fuch cafe it muff appear in pleading, Ei 
be the fame without any variation. 3 Lurw. gos. tini À 
Where Records aie pleaded, they mult be thewn ; and 
one may not plead any Record, if it be not in the fame a 
court where it remaineth, unlefs he ilew it under the 
Great Seal of England, if denied: A&s of Record mult 
be {pecially pleaded, Bro. ca.20. 2 Cro. 560, 
Rep. 92. 5 Rep. 218. Style 22. And Records 
be pleaded intire, and not part of them, with an inter alia 
referring to the Record ; and fo fhould a fpecial verdi@ 
find a Record, unlefs a judgment be pleaded, or you de~ 
clare on a judgment in a fuperior court, when the plai 
tiff may fay recuperavit generally; but not in an infer 
court, for there all the proceedings mufi be jet forth farti- 
cularly. Mich. 22 Car. B. R; 
| When a Record is pleaded, it is to conclude preity 
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per Recordum, or the other fide may anfwer Nul riel Recor 
but this being only matter of form, may be fometi 
helped by a general demurrer; and writs are ma 
Re cord; ‘but they need not be fo pleaded. 1 Salk. 1. 
Lev. 211. 3 Nelf. Abr. 49. Ya record is to be read i 
court, the couniel at the bar mult open the effect - 
after read by the clerk of the court, by cuftom and p 
tho’ the court may fuffer it to be read after verds 
pleafe ; and after reading, &c. it is then ae ule o 
ordered to be fet down for a confiliam. 2 Lill: 
Records certified out of inferior courts, on writs o; 
and the judgments on fuch Records are to be ent s 
B. R. for until then the Records are not perfeéted 
if a Record once comes into B. R, by writ of erro 
wer goes out again; but a tran{cript of it may go 
Houfe of Lords, on a writ of error there. 2 Lill 
Writ of error removes the Record; but the origina 
part of it. Jenk. Cent. 164. A Record cannot be 
moved by writ of error, until the judgment in that Re 
is entered: And when and how a Record may b 
moved; and where and how remanded, fee 2 Cro 
2 Browanl. 145. 
Attornies are to enter the whole Record on the waits “af 
ter a caufe is tried, before the next term after the Wiel oa 
pain of zos. That the Record may be fpoken to the r 
term, if there be caufe, and the client be not delayed. Hill. 
1649. Juftices of affife, gaol-delivery. &.. are to fend all 
their Records and proceffes determined to the Exchequer ; 
at Michaelmas in every year; and the Treafurer and Cham- 
berlains, on fight of the commiffions of fuch jultices, are 
to receive the fame Records, &. under their feals, and 
keep them in the Treafury, Svar. 9 Ed. 3. c.5§. Record 





a#ecordare facias Woquetam, Is a writ dircéted to the 


a rule to bring the record out of C. B. into this court, and 
then order the tranfcript to be amended zz court, according 
‘to the roll in C. B. Anda Record cannot be amended 
without a rule of the court, grounded on motion. Jéid, 
Where a Record is fo drawn, that the words may re- 
ceive a double conftruétion, one to make the record good, 
and another to make it erroneous, the court will interpret 
the words that way which will make the record good, as 
being moft for the advancement of juftice: So if a letter 
of a word in a Record be doubtful, that it may be taken 
for one letter or another, the court will conftrue it to be 
that letter which is for upholding the Record. See 1 Cre. 
TOTS ezuCeos IOs W555 2445 CSc." 
A Record that is rafed, if legible, remains a good Re- 
cord notwithftanding the razure ; but he who rafed it is 
not to go unpunifhed for his offence. Mich. 1649. And 
in cafe of a rafure in a judgment, done by practice to hin- 
der execution, the Record hath been ordered to be amended, 
and a fpecial entry thereof to be made ; but tho’ the Re- 
cord by this means be made perfect, the offender may be 
indicted for felony; for not only fuch an alteration where- 
by a judgment is actually reverfed, but alfo fuch whereby 
it is reverfable, whether it be or be not afterwards amend ed 
by the court, is within the at 8 H. 6, c. 12. making it 






ufual writ recordare, -the fheriff is commanded 
court, to caufe to be recorded the plea wpbich is 


fheriff to remove a caufe depending in an inferior court, - 2 
to the King’s Bench or Common Pleas, and it is called a 
Recordare, becaufe it commands the fheriff to make a Re ord 
of the proceedings in the county-ccurt, and then to fend 
up the caufe. F. N. B. 71. 2 Inf. 339. FE 
This writ is in the nature of a certiorari; on which ; 
plaintif may remove the plaint, in the „county-court, a 
without caufe; but defendent cannot receive it without 
caufe foewn in the writ, as on a plea of freehold, fc. IF 
the plaint is in ‘another court, neither plaintif € or de- ` 
fendant can remove it without caufe. Wvod’s Inf. 572. 
If a plea is difcontinted in the county, plaintiff or 
defendant may remove the plaint i into the (ommon Pleas on E, 
King’s Bench by Recordare, and it fhall be good, © a AS 
plaintiff may declare on the fame, and the court hold = ie 
thereof. New Nat, Br. 158. 
The form of this writ in the Regifter is, Ez Re 
illud habeas, &c. Butin a Recordare to remove a Reco i 
out of the court of antient demefne, the writ fhall í 
Loquelam &F procefum, &c. And there is a w 
a Record, @. to an higher court at Wefiminfie 
Recordo E proceffu mittendis. “Tab, Reg. Orig 
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urt between A, and B. of, &c. And have that record be- 
fore the juftices at Weltminiter the day, &c. under the 
~ feals, &c. And to the faid parties appoint the Jame day, 
that they be then there toprocecd in that plea, as foall be juft, 
—&e. See Black, Com. 3 V- 34, 195. 
; Becorder, (Recordator) Is a perfon whom the mayor 
and other magiítrates of any city or town corporate, 
having jurifdiction, and a court of record within their pre- 
__einéts by the King’s grant, allociate unto them for their 
better direction in maiters of juflice, and proceedings accor- 
ding to law : therefore he 1s generally a countellor or 
‘other perfon experienced in the law. 
= The Recorder of London, is one of the juftices of oyer 
and terminer; and a juftice of peace of the quorum, for 
putting the laws in execution for prefervation of the peace 
and government of the city : And being the mouth of the 
_ city, he learnedly delivers the fentences and judgments of 
the courts therein ; and alfo certifies and records the city- 
cuitoms, Se. Chart. K. Charles 2. 1 Infi.. 288. He 
is choien by the Lord Mayor and Aldermen; and attends 
the bufinefs of the city, on any warning by the Lord 


ror, Tc. 
rare,) Signifies (in a legal acceptation,) obtaining any 











































ecoverp, (Recuperatio, from the Fr. recouvrer, recu- 
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(Ad 
bth Calan There is a true recovery, and a feigned 
one. A true recovery is an actual or reql recovery, of 
ny thing, or the value thereof, by judgment; as if a 
man fue for any land, or other thing moveable or im- 
= moveable, and have a verdict or judgment for him. 
TA feigned recowery is (as the Civilians call it) Quedam 
_ fio juris, a certain form or courfe fet down by law to be ob- 
ferved, FOR THE BETTER ASSURING LANDS OR TENE- 
ents : And the effect thereof is (according to We. Sym. 
ir. 2. tit, Recoveries, f. 1.) to difcontinue and defiroy efiates- 
il, remainders and reverfions, and to bar the intails thereof. 
_ demandant, tenant and vouchee. The demandant is he who 
_ brings the writ of entry, and may be termed Phe recoveror. 
The tenant is he againft whom the writ is brought, and 
may be termed the recoveree. The wouchee is he whom the 
_ tenant voucheth, and calls to, warranty ‘for the land in 

emand. A recovery with double voucher is, where the 
ant voucheth one, who voucheth another, or the 
_ common vouchee. And a re- covery with treble voucher 
where three ate vouched. 
But to explain this point alittle more: A man who is 
_ defirous to cut off an eftate-tail, to the end to fell, give, 
= or devife it, caufeth a feigned writ of entry fyr diféifin en 
= le pof, to be brought for the lands the intail/Which of he 
intends to cut off, and in a feigned count or declaration 
thereon made, pretends he was diffeifed by him, who by 
a feigned fine or deed of bargain and fale is named and 
JSuppyed to be tenant of the land. ‘This feigned tenant, if 
 itbe a fingle recovery, is made to appear and vouch the 
= Ġagbearer of writs for the cuftos brevium, or the cryer in 
_ the Common Pleas (for there only can fuch recoveries be 
fuffered) who makes default. Whereupon the land is re- 
covered by him who brought the writ, and judgment is by 
fuch f@ion of law entered, thatdemandant fhall recover, 
and have a «vrit of feifin for the poffeflion of the lands 
demanded, and that the tenant fhall recover the value of 
‘the lands againft the lands of the vouchee. This feigned 
ecovery is alfo called a common recovery, becaufe it is 
1 and common path to the end for which it is ap- 
l, wiz. to cut off the eftates above fpecified. But 
recovery is as well of the value as of the thing: 
ple, If I buy land of another with warran- 
h land a third perfon afterwards by fuit of law 
th againft me, I have my remedy againft him who 
e, to recover in value, that is, to recover fo much 
ey asthe land is worth, or other lands of equal 
ay of exchange. F.N. B. 134. Cocvell. 
ery ina large fenfe is a reffitution to a former 
olemn judgment ; and judgments, whether ob- 
areal defence made by the tenant to the writ, 
er pronounced on his default or feint plea, had 

ficacy to bind the right of the land in quef- 

his was the notion of the Common law, and from 
en took an opportunity of making ufe of the decifions 
court to their own advantage, and to the prejudice 
I : 


art 





‘thing by judgment or trial of law, as evidio doth among | 


nd in this formality are required three perfons, viz. the | 
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of others; who tho’ in fome cafes ftrangers to the action, 
yet were interefted in the land for which it was brought. 

2 Infl. 75, 420. 

Pat voile thete recoveries were governed by the ftrict 
rules of the Common law, particular tenants, as tenant 
in dower, courtefy, in tail after poflibility of ifue ex- 

| tinct, and for life only; all thofe who had made leafes 
| for years, and thofe whofe wives were intitled to dower, 
often took advantage of them, and by felling the lands, 
and fuffering their purchafers to recover them, thereby de- 
feated the right of thofe in remainder or reveriion, Fe, 
which were inconveniencies fo great, that it was thought 
neceflary to provide againft them by politive laws ; as itat. 
Weft. 2. c. 3. which makes provifion for him in rever- 
fion, againtt the recoveries fuffered either by the tenant 
in dower, by the courtefy, or in tail after poflibility of 
iffue extin&, or for life; and by the 4th chapter of this 
itatute, the wife is fecured as to her dower ; and the fta- 
tute of Glouceffer, c. 11. and flat. 7 & 21 Hen. 8. have 
efablifhed the right of termors, and enabled them to falfi- 
fy fuch recoveries. See Co, Lit. io4. Kel. 109. Fy N. 
3B. 468. Plow. 57... Dr. && Stud. 45. 

But there is no exprefs provifion made by any ftatute 
to preferve the interet of the iffue in tail, orof him in 
reverlion, againft a recovery fuirered by the donee, yet it 

| feems to have been for two hundred years after the ma- 
king the ftatute de donis, that they were protected by that 
ftatute ; therefore we find no exprefs refolution, where 
fuch recovery was allowed to bar the iffue in tail, or 
thofe in remainder or reverfion, till the reigns of Ed. 4. 
and H. 7. tho’ in fome cafes the donee in tail was al- 
lowed tocharge the intail, and even to barit. See 1 Rol. 
| 46.342. Co. Lit. 343. 10 Co.37. Plow. 436, 2 Inf. 
335- Co. Lit. 374. 4 Leon. 132, 133. . See Effate-tail. 
When thefe recoveries were eltablifhed as a common 
| conveyance, and the bet way of barring the iffue in 
tail, and thofe in reverfion or remainder, the tenant for 
life began to. apply them once more to the prejudice 
of thofe who had the inheritance; and tho’ the former 
flatutes gave thofe who had the inheritance a remedy, 
yet the provifion made by them being tedious and ex- 
penfive, it was thought proper to make the 32 H. 8. c. 
31. which declares all fuch cowiuous recoveries againft 
the particular tenants to be woid in refpeđ to him in re- 
werfion or remainder ; and tho’ the judges very reafonably , 
determined recoveries againft that aĉ to be not only void, 
but a forfeiture of the particular eftate, becaufe it was 
a manner of conveyance as much known at that time asa 
fine or feoffment, therefore by parity of reafon ought to 
have the fame operation ; yet that ftatute did not fully an- 
{wer the end for which it was made. Co. Lit. 356. a. 1. 
Co.15. Vaugh. 51. 

For if 4. had been tenant for life, and made a leafe 
for years to B. and B. had made a feoffment in fee, if the 
feoffee had fuffered a recovery, and vouched the tenant 
for life, this was no void recovery within the flatute ; be- 
caufe Æ. the tenant for life was not feifed at the time of 
the recovery, for the feoffment of the termor was a diffeifin 
to 4. and him in reverfion; and the ftatute makes re- 
coveries of tenants for life in poffeflion only void againft 
them ¢o whom the reverfion THEN belongs. 10 Co. 45. 
Been Bit. 302. ! ; 

Yet where tenant for life bargained and fold his land 
in fee by indenture inrolled, and the bargainee fuffercd 
a recovery, and vouched the bargainor, this was a void 
recovery, and a forfeiture within the 32 H. 8. for tho’ 
the bargain and fale was of the inheritance, yet it paft 
only an eftate for life of the bargainor, which was the 
greateft eftate he could lawfully pafs, confequently the 
reverfioner was not devefted; therefore the bargainee be- 
ing a legal tenant for life in poffeffion, the recovery againft 
him, tho’ with a voucher of the bargainor, was void 
within that a@ againft him in reverfion, whofe reveriion 
was not turned to a right as in the former cafe of a diffei- 
fin, 1 Co. 15. 1 Leon. 123. 

But the former defect was cured by 14 Eliz. which de- 
clares all recoveries (had by agreement of the parties, or 
by covin) againft tenant for life, of any lands whereof he 
is fo feifed, or againit any other with voucher over of 
him, to be void, as againit the reverfioners and their 
heirs, 


Thefe 
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Thefe fatutes made no provifion for reverfions or re- 
mainders expefant on eftates-tail ; therefore if there be 
tenant for Life, remainder in tail, remainder in fee, and 
tenant for life fuffers a recovery, and vouches the re- 
mainder-man in tail, who vouches the common vouchee ; 
thisis fo far from beinga void recovery within thofe ftatutes, 
that the reverfion in fee is a@ually barred by it; for the 
intended recompence, which the remainder-man in tail 
is to have againit the ¢ommon vouchee, is to go in fuc- 
ceffion, as the eftate-tail would have done ; and it can’t 
de acovinous recovery within the act, becaufe the re- 
mainder in tail joined in it, who may at any time {uffer 
fuch a recovery to deftroy the remainder in fee. 10 
Co. 39. 6. 45. Co. Lit. 362. a. 3 Co. 60. &. , Cro. 
Eliz, 562. Moor 690. Cro. Eliz. 570. 

‘Thefe common recoveries were no fooner allowed by 
the judges to bar eltates-tail, but men began to improve 
them into a common way of conveyance, and to declare ufes 
on them, ason fines and feoffments. Hence it is, that the 
fratutes, which provide againft any alienations or difconti- 
nuances of particular tenants, provide at the fame time 
againit their recoveries; thus 11 H. 7. ¢. 20, declares all 
recoveries, as well as other difcontinuances by fine or 
feoffment of women tenants in tail, of the gift of their 
hufbands, or their anceftors, to be void; fo a recovery a- 
gainit hufband and wife of the inheritance of the wife, 
without any voucher, is declared to be void within 32 
H. 8.c, 28. tho’ the ftatute fays, ** fuffered or done by the 
bufband ;” for this, like a feoffment by baron and feme 
in fubltance, is the actof the baron only ; and fo within 
the ftatute, but a common recovery fuffered by a feme 
covert, where her bufband joins with her, is good to bar 
her and her heirs. Dod#. and Stud. 54. Co. Lit. 326. a. 
8Co.72. 2 Inf. 342. 2 Rol. dbr. 205. 10 Co. 43. 


1. Who may fuffir a recovery; of what things are- 
covery may be Jufered, and by what names. 

2. What eftates and interefis may be barred by a com- 
mon recovery; and of fingle and double voucher. 

3. Of erroneous and void recoveries, who may avoid them, 
and by what method. . 


1. Who may fuffer a recovery; of what things a recovery 
may he Suffered, and by what names. 

When recoveries were improved into a common way 
of conveyance, it was thought reafonable that thofe, whom 
the Jaw had judged incapable to att for their own in- 
tereft, fhould not be bound by the judgment given in 
recoveries, tho’ it was the folemn act of the court; for 
where defendant gives way to the judgment, ’tis as much 
his voluntary act and conveyance, as if he had transfer- 
red the land by livery, or any other act im pais; there- 
fore if an infant Juffers a recovery, he may reverfe it, as he 
may a fine by writ of error, during bis minority ; and this 
was formerly taken for law, as well where the infant ap- 
peared by guardian, as by attorney, or in perfon; but 
now the diftintion turns on this point, that if an infant fuf- 
ers a recovery in perjon, ’tis erroneous, and he may reverie 
it by writ of error; but even in this cafe the writ of error 
muft be brought during his minority, that his infancy may be 
tried by the in/pedtion of the court, for at his full age it becomes 
obligatory and unavoidable; yet in cafes of neceffity, the court 
has admitted the infant to appear by guardian, and to fuf- 
fer a recovery, or come in.as vouchee; but this too is feldom 
allowed by the court; and on emergencies, when it tends 
to the improvement of the infant’s affairs, or when lands 
of equal value have been fettled on him, and thefe re- 
coveries have been allowed and fupported by the judges, 
the-infant could not fet them afide or hake them ; befides, 
if fuch recoveries be to the prejudice of the infant, he 
has remedy for it againf{ his guardian, and may reim- 
burfe himfelf out of his pocket, to whom the law hath 
committed the care of him.r 1 Belf 235. 2 Rol. Abr. 


ee 
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395. Co. Lit. 48%. Os) 40-0. 43.- 2 Rol. Abr, 941, 
742. 1 Sid..321; 322. 1 Lev. 142. 2 Saund. 94. 
Cro. Eliz. 471. Hob. 169. Cra. Car. 307, 5 Mod. 


209. But 10 Co, 43. and 2 Rol. Abr. 395- cont. See 
2 Salk, 567. And 1 Vern. 461. 

If an infant fuffers a recovery, and appears by attorney, 
it fecins he may’ reverfe it AFTER his full age; becaule 
here it may be difcovered, waether he was within age 
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Sufficient to convey fo much as he might lawfully pafs; fo 


againit this cafe, but is reconcilable with this diverfity, 






when the recovery was fuffered, becaufe it may be tried 
per pais, whether the warrant of attorney was made by 
him when an infant. Sid. 321. 1 Lew. 142, Q. 

A recovery, as well as a fine by a feme covert, is 
good to bar her; becaufe the precipe in the recovery an- 
{wers the writ of covenant in the fine to bring her iato court, 
where the examination of the judges deftroys the prefump- 
tion of law, that this is done by the coercion of her huf- 
band, for then ’tis prefumed they would have refufed 
her. 10Co. 43. a 2 Rol. Abr. 395. 

Recoveries, being now fettled as COMMON ASSURAN-~ 
ces to eftablifh men in their purchafes, are very much’ 
favoured by the judges, and not compared to judgments 
in other real actions or adverfary fuits. 2 Juf. 353. 
Poph. 22, 23. 2 Vent. 32. 

So if a man be feifed of a reputed manor, which 
really is no manor, and he fuffers a common recovery of 
this by thé name of a manor, this is a good recovery 
of the lands which conftituted the reputed manor; tho’ — 
ftriétly fpeaking there is no manor recovered, becaufe the 
law fupports this, as all other conveyances, according to 
the intention of the parties ; for it would be fevere to va- 
cate this conveyance, when the purchafer recovered them“ 
by the affent of the vendor under fuch a denomination. 
2 Rol. Abr. 396. 6Co. 64. 2 Roll. Rep.67. 2Vent. 
32. S.P. See Cro, Eliz. 524, 707. and 1 Keb. 591, 
691. cont. ‘Abo 

So if a recovery be’ fuffered of a manor with its appur- 
tenances, lands which have been reputed parcel of the 
manor fhall pafs; for tis but equitable, quod voluntas 
Domini volentis rem fuam in alium transferre rata habeatur ; 
and tho’ the recovery does not mention the lands reputed 
parcel of the manor, but only the manor itfelf, yet this 
was fupplied by the indenture which was of the manor, 
and all lands reputed parcel thereof, and tho’ occupied 
together but two years. í Sid, 190. 1 Lev. 27, 1 
Keb. 591, 691. 2 Mod. 235. S. C. between Thynm and 
Thynn ; and note, that in all the books which report this 
cafe, ’tis faid, that as to Sir Moyle Finch’s cafe, (which 
fee 6 Co. 33.) all the judges of England, gave their opi- 
nions under their hands, that the lands ix reputation, be- 
longing to that manor, fhould zot pafs; but that Coke, af- 
ter he was made Chief Juftice, got it adjudged others 4 
wife, and fo it hath been held ever fince; and well it was 
that itwas foadjudged, becanfe many fettlements depended _ 
thereon. y ie 

If a man having a third part of a manor fuffers a re- 
covery of a moiety, this is good to pafs his intereft in the — 
third part ; for where the words of a conveyance (which — 
a recovery is agreed to be,) contain more than the gran- 
tor can convey, it would be an unreafonable interpreta- 
tion to make this void and entirely ufelefs, when shey are 
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it the recovery had been in this cafe, of the third part of 
the manor, by the name of the moiety, part and purparty 
of the manor, this had been good for the whole third 
part, and not only for a moiety of the third part. Cro. ` 
Car. 109, 110. : 

In ejectment a fpecial verdict found, that there was a 
parih of Riéton, and the vill of Ridton, but the latter not 
of equal extent with the former; and that Y. S. was feifed 
of land in tail in the parifh, but not in the vill; and 
bargained, and fold the land in the parith of Ridton, 
with covenant to levy a fine, and fuffer a recovery to the ` 
ufes in the deed; but the fine and recovery were only of 
the lands in Ridton; the queftion was, Whether this re- 
covery would ferve for the land in the parith of Ridbton ; 
the court, in favour of common recoveries, extended this 
recovery to the lands in the parith of Ribton; becaule 
the verdi& found, that he who fuffered the recovery had | 
no lands in the vill, confequently that the recovery mult | 
be void, if not extended to the parifh ; and tho” parifhes 
are not fo ancient asvills, and therefore till lately were neve 
inferted in writs, yet now they are, and the law takes 
ticeof them. 2 Vent. 31, 32. 1 Mod. 250. and 2 Mod. — 
233. S- C. But for this fee Hurt. 105. Cro, Car. — 


269. 2 Rol. dbr.20. Cro. Fac. 120, 574. I Moa. 206. 
2 Med. 47. 1 Vent. 143, 170. 1 Med. 78. 2 Keb. 


802, $21, 848. Owen 6o. and z Mod, 236. which feen 





that in thofe cafes rhere were lands on which the fine might 
Operate, viz. the lands in the vill of Street, without ta- 
king in the parifh of Szreet to carry the lands in Walton, 
a vill of that parifh ; but here if thofe in the parih fhould 
not pafs, there were no other to pafs. 


2. What eftates and interes may be barred by a common 
recovery; and of fingle and double voucher. 


In refpe& to eftates-tail, and barring them by recove- 

yy, what is principally to be regarded is, that there muft 

be a /egal tenant to the precipe at the time of the writ 

perehated, or at the return ; for fince eftates-tail are only 

barred on account of the intended recompence which is to fol- 

Jow the defcent of the tail, where there happens to be no 

tenant to the pracipe, the demandant can really recover 

= nothing; sonfequently the fuppofed tenant can have no 

= recompence in value againft the vouchee, for that is only 

given again‘t the vouchee in confideration of what the te- 
nant lott. Hob, 262. 





As if there be tenant for life, remainder in tail, re- | 


mainder in fee, and tenant for life with the remainder 
in tail fuller a recovery, with voucher over, this fhall not 
bar the. remainder in tail, nor the remainder in fee, be- 
caufe the remainder-man in tail was not tenant to the præ- 
sipe, confequently could not have the intended recom- 
_ Pence, becaufe that was given in lieu of the eftate reco- 
vered, which was no greater than theeftate for life, he 
only, being legal tenant to the precipe. 1 Rol. Abr. 395. 
Dyer 352. Cro. Eliz. 670. Moor 255, 256. 
= Jn awrit of error to reverfe a commen recovery, the 
‘tenapt,to the precipe was made ae a fine, the recovery 






























good recovery, for there was a good tenant to the pracipe 
atthe time. 2 Salk. 568, 
_Ifamanor be given to a man anda woman, and the 
heirs of the body of the man Jdegerten on the woman, and 
intermarry, and then the huiband {uffers a recovery 
ea whole manor ; this is good for a moiety, becaufe 
the gift being made before marriage, they had each an un- 
diwided moiety, which they may transfer, but the recovery 
ean operate but for a moiety, becaufe the hufband only 
was tenant to the precipe, confequently the demandant 
only could recover his intereft in the manor, which was 
but a moiety. Moor 95. 
Tf lands are given to a man and his wife, and the heirs 
of the body of the hufband, and a recovery is had againit 
him ozi, this recovery will neither bar the reverfion nor 
the tail ; for the recompence being to go in fucceffion, 
asthe eate which the tenant loft would have done, the 
~ hufband could not lofe all the land, becaufe he was not a 
Tegal tenant to the whole, his wife being jointenant with 
him who was 20 party tothe writ ; nor could the recovery 
be good for 4 moiety, becaufe there are no moieties- be- 
_ tween baron and feme, but both are confidered as one 
_ perfon in law; but if the husband had levied a fine, and 
- the conufee fuffeted a recovery, and vouched the husband, 
‘ _ who vouched the common youchee ; this had been a good 
bar of the intail, for there the husband came in to defend 
E _ the eftate-tail, hidh the wife was a ftranger to, and the 
= affets which he recovered over is a recompence for the 
eftate-tail, which he only had a right to without the feme, 
_ and which the law gives him a power to difpofe of. Moor 
210. 3Co.5- 2 Roll. Abr. 395. 4 Leon. 93. v And. 
162» ` 2 Salk. 568. 
pi In ejeétment, on fpecial verdi& the cafe was, J. feifed. 
in fee o 
vi his cele and D. his third fon; on a marriage in- 
jed between D. his younget fon and one E. before 
rriage covenants to ftand feifed to the ufe of himfelf 
ife, remainder to D. and E. and the heirs male of 
heir two bodies, remainder to D. and the heirs male of 
his body, remainder to C. andthe heirs male of his body, 
re remainder to B. and the heirs male of his body, the re- 
ainder to his own right heirs ; 4. dies, a precipe is 
rought againft one Upson as tenant of the freehold, and 
after, before the return of the writ, D. by bargain and 
Je conveys the land to Upton and his heirs, and the deed 
nrolled after the return of the writ, and within fix 
3 Upton vouches D. only without his wife, and a 
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the lands in queftion hath ifue B. his eldett fon,- 
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common recovery was fuffered to the ufe of D. and hia 
heirs ; then Z. dies, and after D. dies without ifue males 
having iffze four daughters, and between them and C. 
in remainder was the queftion, what was barred by this 
recovery. 1ft, It was agreed on both fides, that here was 
a good tenant to the præcipe, the bargin and fale being 
made to Upton before the return, yet it being inrolled in 
due time, the freehold was in Upton ab initio. 2dly, That 
this fettlement being made before marriage, when the huf- 
band and wife took by moieties and not by intierties, the 
hufband had abjolute power ower his own moiety, therefore 
for that the recovery was an abfolute bar, wherein this 
differs from the cafe of Owen and Morgan,.3 Co. 5. where 
they took by intierties. 3dly, That this recovery was 
no bar to the other moiety of Æ. becaufe fhe was not party, 
but her eftate-tail in that continued untouched, tho’ it 
was urged alfo to be a bar for her moiety, dying firk, 
and fo her husband in as fole tenant of the whole ab ini- 
iio, and that during the coverture the husband had power 
to make a good tenant of the whole ; but the court held 
otherwife. 4thly, It was held, that the eltate-tatl to 
D. and £. being determined, the remainder to D. in tail 
male general, and all the other remainders depending 
thereon were barred abfelutely by this recovery ; for De 
coming in as vouchee, comes in privity and repreienta- 
tion of all the eftates he hath or had, confequently he 
comes in reprefentation of the remainder to himtelf in tail 
male general, and then the recompence in value goes ta 
that, and alfo to all the other remainders depending 
thereupon, and by confequence all are barred by the Te- 
covery. 3 Lev. 107. 

Tenant in tail, in confideration of his fon’s marriage, 
covenants to itand feifed to the ufe of himfelfand his heirs 
tili the marriage, and then to the ufe of himfelf for life, 
and after to the ufe of his fon and to the heirs of his body, 
and fuffers a common recovery with fingle voucher to this 
purpofe, and then dies without iffue ; this recovery did 
not bar the remainder expeéfant on the ettate-tail, for the 
covenant had changed the eftate-tail into a fee, confe- 
quently the recompence could not be in lieu of the intail, 
fince the tenant to the pracipe was not feiled of the efate- 
tail at the time of the recovery fuffered. Yelv. 51. fee z 
Salk. 619. which’ feems contrary. 

A, tenaht for life, remainder to B. in tail, the remain- 
der to Cf in fee, 4. and B. join in a fine come ceo, ic. to 
a ttranger, who renders it to 4. for life, remainder to B- 
and his heirs; afterwards 4. and. B. fuffer a recovery 
with fingle voucher to the ufe of B. and his heirs ; this 
recovery did xit barthe remainder in fie, becaufe by the 
render they were feifed of a new eftate, and B. was not 
either tenant in poffeffion, or feifed in right of the intail; 
confequently the recompence being given in’ lieu of the 
eftate recovered, the tail could not be docked, nor the 
remainder man barred by this recovery, becaufe the tes 
nants to the precipe were not feifed of it at the time of the 
recovery fuffered. Cro. Eliz 807. Moor 634. 

As to the w/e of the fingle and double voucher, it is 
to be obferved, that the tenant who lofes the land has, 
on his vouching over, a recompence in value adjudg- 
ed againft his vonchee, which isto goin the fame fuccef- 
fion as. the land recovered would have done: Now a re- 
covery with fingle voucher is fufficient to bar an eftate 
tail where the tenant in tail is tenant to the preci e, and 
feifed of the lands in tail at^ the time of the precipe 
brought againit him, for the recompence in value mutt 
follow the defcent of the land which he lofes, and when 
that proves to be the eftate-tail, then the iffue is fuppofed 
to have an equivalent for it, confequently not preju- 
diced by the recovery ; but becaufe a.fingle voucher can 
bar only the eftate which the tenantjis feifed of at the 
time of the precipe brought, and not any right which 
he hath, it was found neceffary to admit the ufe of a 
double voucher ; for if fuch tenant in tail difcontinue the 
tail, and take back an eftate or diffeife the difcontinuee, 
a'recovery againit him with a voucher over could not bar 
the eftate-tail ; for the recompence comes in lieù of the land 
recovered, which was the defeafible eftate, confequently 
the iffue has nothing in value for the eftate tail, without 
which hecannot be barred. Bro. tit. Recovery. Yelv. 510 
3 Co..5.. Moor 256, 
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But if in this cafe tenant in tail/after diffeifin had either 
by fine, or releafe,.made a tenant to the precipe, and 
came in himfelf as vouchee, and then vouched over the 
common vouchee ; this double voucher had been fufficient 
to bar the tenant in tail and his heirs of every eitate 
which he was at any time feifed ; for when the tenant 
in tail comes in gs vouchee, ’tis prefumed he will, and he 
has an opportunity to fet up every title he had, to defeat 
the demandant ; and fince what he offered was not fuf- 
ficient to bar demandant, the court takes it for granted, 
he had no other title than what he fet up, therefore will 
give him but one recompence for all. 3 Co. 6. 6. Plow. 8. 
Gro. Eliz. 562. Poph..100. Mosr 365. Hob, 263. 

Thus if 4. be tenant for life, remainder to B. in tail, 
and a ftranger diffeifes 4. and enfeoffs B. if a precipe be 
brought againit B. and a recovery futtered as ufual; this 
{hall not affect the eftate-tail, becaufe B. had only a right 
to that, and was not /ei/ed of it, aud the recomp<nce 
was not given in lieu of the tail, becaufe the eitate-tail 
Was not in queftion on the recovery, for B. could not lofe 
the eftate he had not; but if in this cafe B, had made 
another tenant to the preci.e, and came in himfelf as 
vouchee, this had barred the intail. 3 Co. 58.4. 2 Roll. 
Abr. 395. 

If 4. be tenant for life, remainder to B. in tail, and 
B. diffeiies 4. and fuffers a common recovery, himfelf 
being tenant to the ,recipe ; this recovery with a fingle 
voucher is fufficient to bar the eftate-tail in B. becaufe he 
was actually feifed of that, at the time of the precipe 
brought againit him; for his diffeifin did not deveit his 
owneftate, but only gave him a defeatible eftate for life, 
which was immediately merged in his remainder, becauie 
the eftate for life, and his inheritance, could not {ubfiit to- 
gether atthe fame timein him. 2 Roll. ébr. 395. 

Thus we fee how eftates-tail are barred by recoveries, 
and the ufes of the fingle and double voucher ; and in this 
refpect the operation of a recovery is correfpondent to 
that of a fine, for they are but different ways of transferring 
éftates-tail for fecurity of j urchajers ; but the operation of a 
fine differs from a recovery in reipect to ftrangers who have 
reverfions or remainders expectant on eltates-tail ; for a 
fine does not bar them, wuzle/s they omit to make their claim 
within five years after their reverfion or remainder is to ex- 
ecute; but a recovery reaches them immediately, and at 
the fame time bars the eftate-tail and all rewerfions and re- 
miainders on account of this fuppofed and imaginary recom- 

enct. Co, Litt. 372. a. 2 Roll. Abr. 396. Moor 156. 
Gres tit. Recovery 28, 55. 

And as a common recovery fuffered by tenant in tail 
bars all reverfions and remainders expectant, {o it avoids 
all charges, leafes and incumbrances made by thofe in re- 


verfion or remainder, and the recoveror fhall enjoy the | to proceed. But it was anfwered and refolved, that fince 
land free from any charge, for ever ; as where he in re- | proxim fatur’ were not written at large, they may be in- 
mainder on an eflate-taii, granted a rent-charge, and the | differently applied either to die Lune, by fuppofing them 
| to ftand for proximo futuro, or to guartå /eptimana, by fup- 


tenant in tail fuffered a recovery; it was adjudged, that 
the grantee could not diftrain the recoveror; for fince 
the rent was only at the firft good, becaufe of the poffibility 
of the grantor’s remainder coming in poffeffion, when that 
poflibility ceafes by the recovery of tenant in tail, fuch 
grant muft then become void. Moor 158. Cro. Eliz. 
718. 1 Co. 62. 2 Roll. Abr. 396. Moor 154. 4 Leon. 
150, Se. Poph. 5, 6. 


3. Of erronecus and void recoveries, who may avoid them, 
and by what method, 


It is already obferved, that a recovery fuffered by an 
infant im perfon fhall not bind him ; but tho’ he may 
avoid it, yet it cannot be done by any entry iz pais, but 
by writ of error, and this too during his minority ; for the 
judgment of the court being on record mutt be fet afide 
by an a& of equal notoriety; but an infaut may avoid a 
recovery by writ of error, as well where he comes in as 
vouchee, as where he is tenant to the precipe ; for tho’ 
ftriétly {peaking the recovery is not againit him where he 
is not tenant to the precipe, yet for the greater fecurity 
of the purchafer, and to ftrengthen the recovery by the 
ufe of the double voucher, the perfon, who really has 
the right to the land in demand, comes in as vouchee, 
and then by vouching over the common vouchee, has one 
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recompence for all his titles ; confequently if he be the 
perfon who really lofes the land, he ought in reafon to 
reverfe the recovery, as well where he comes in as vouchee, 
as where he is feifed of the land and tenant to the 
precipe. 1 Roll. Abr. 742. 1 Lev. 142. 

If tenant in tail within age comes in as vouchee by at- 
torney in a common recovery, be in remainder may affign 
this for error, for he is party in interett to the recovery 5 
and where a man’s intereft is bound by another’s att, ’tis 
but reafonable be fhould be allowed to free himfelf from 
the mifchief by taking advantage of any error init. 1 
Roll. Abr. 755, 796. f 

If 4. betenantin tail, remainder to B. and 4. fuffers 
an erroneous recovery, and the common vouchee releafes 
to the recoveror; yet if 4. dies without iflue, B. may, 
notwith \anding the releafe, reverfe it by writ of error, 

Sor the common vouchee is only called in for form; and as he has 
really no intereit in or ticle to the land; fo really neither 
does he make any recompence to the perfon who lofes the 
land; therefore ’twere unreafonable to carry the notion 
of the imaginary recompence fo far as to fuppofe him a 
real fufferer, and thereby give him the privilege of fetting 
afide a conveyance, which he is no way affecied by. Cros — 
Eliz.» Zk am 

1n a writ of error to reverfe a recovery fuffered by an 
infant who appeared by guardian, the error affigned was 
in the entry of his admitli n by guardian, wz. Conceffi. 
oft per curiam hic quod A. B. fejuatur pro}. S. Armig. qui 
infra ætat exiftit ut guardianus predi@. J. S. whereas it 
was objected, that fince the infant was tenant to the writ, 
it ought to have been entered, that the guardian was ad- 
mitted to defend for the infant; but this exception was dif- 
allowed, becaufe the words ad /equend. for the infant fig- 
nify the fame with ad defendend. for the infant ; for ad 

Jequend. is to follow and attend the bufinefs and fuit of the 
infant ; and the guardian-being afligned to do that mut 
likewiie have been affigned to take care of, or take upon 
him the defence of the infant’s fuit. 2 Saund. 94, 95. 
1 Mod. 48. 

In acommon recovery the writ of error bears date t 
Martii 7 Eliz. ret. die Lune in quarta feptimana quadra~ 
gefim proxim futur’, the firit day of March being that 
year the firt day in Lent, the recovery paft in the ufual 
form that lent; and in a writ of error to reverfe it, the 
error afligned was, that the words proxim’ futur’ should 
be referred to Quadragefim’, and then the writ of entry 
was not retarned till Monday in the fourth week of Lent, 
8 Eliz. which was the time the tenant was to appear ; 
confequently this recovery. mu/? be void, becaufe here was 
judgment on a voucher, and a recovery in value, before 
the writ was returned, before which the court has no power 



















































pofing them to ftand for proximd futurd ; and where words 
abbreviated may be indifferently referred, ’tis but reafon- 
able to give them fuch a relation, as will beft fupport the 
recovery, which is but a voluntary convevance, ut res 
magis valeat quam pereat ; but if the words had been 
at large proxime future, then they muft neceffarily be 
referred to guadragefime, and then the objeétion had 
been good, and the recovery for that reafon muft have 
been void. i 

In error to reverfe a recovery, the errors aligned were, 
1. That the writ of entry was brought of an advowfon of 
a rectory, and ofa rent iffuing out of the rectory, which 
was a bis petitum, therefore the writ vicious; but this was 
difallowed, becaufe the advow/on and rectory are different 
things; for he who has the advowfon has only the right of 
prefentation, but he who has the reétory has the profits of — 
the church, out of which the rent iffues ; confequently 
there can be no ås petitum in this cafe, becaufe by the — 
demand of the advowfon of the rectory, and of the rent 
iffuing out of the rectory, the demandant recovers more 
than by a demand of the rectory only : another error af- 
figned was in the demand of a rent or penfion of four 
marks iffuing out of the re€tory, which is fo uncertain a 
demand, a pen/fion being a deferent thing from a rent, a 
recoverable in the Spiritual court; but this was are 4 
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- he may recoupe the fame. 






a Orig. 9. Pleta lib. 's...c. 32. 
= A writ of right clofe is brought where one holds lands 
_ and tenements by charter in antient deme/ne, in fee-fimple, 
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becaufe it is plain there is but one fum of four marks de- 
manded, and the penfion or rent muft be fynonymous 
here, becaufe they are demanded as ifuing out of the rec- 
tery; therefore the penfion cannot be in natute of an 
annuity, which charges the perfon only, becaufe it is 
exprefsly to ifue out of the rectory. Poph. 23. 5 
Co. 41. a. 

In a writ of error to reverfe a common recovery, the 
error infifted on was, that the warrant of attorney of the 
vouchee bore date before the Summoneas ad warrantizana. 
iffued, yet the judgment was affirmed, becaufe the vouchee 
may come in, if he will, before the Summoneas ad war- 
rantizand. and make his attorney; therefore to fupport 
the common recovery, it fhall be prefumed the vouchee 
was prefent in court and appointed his attorney ; and fo 
the dedimus for the warrant and the Summoneas ad war- 
rantizand. void, 1 Sid. 213. 1 Lev. 130. Raym. 70. 
„In a Quare impedit plaintiff intitles himfelf to an ad- 
Vowfon by a recovery fuffered by tenant in tail, in pleading 
which recovery he alleges two to be tenant to the preci;e, 
‘but doth not fhew how they came to be fo, or what con- 
veyance was made to them, by which it may appear that 
they were tenants to the precise y and after fearch of pre- 
cedents as to the form of pleading common recoveries, the 
court inclined that it was not well pleaded, but delivered 
nojudgment. 2 Mod. 70. See Effate-tail, and 18 Vin. 
Abr, tit. Recovery, and Black. Com. 2V. 116, 271, 357, 
358. xvii. xix. 4 V. 422. 

WBecouge, (from the Fr. recouper) Signifies the keeping 
back or itopping fomething which is due, and in our law, 
we ufe it for, to defalk or difcount; as if a perfon hath a 
rent of ten pounds out of certain lands, and he diffeifes 
the tenant of the land; in an afiye brought by the diffeiffee, 
if he recover the land and damages, the diffeifor fhall re- 
coupe the rent due in the damages : So of a rent charge 
iffuing out of land, paid by the tenant to another, &c. 
Terms de Ley, Dyer 2. And 
an inn-keeper may keep back and detain his guett’s 
horfe, &%c. till he pay for his entertainment: But a man 
who receives another’s cattle to pafiurage, it is faid may 
not do fo, unlefs it be agreed between them at firit. 1 
“Cre. 196, 197+ 

BWeereant, (Fr.) Cowardly, faint-hearted ; and was 
formerly a word very reproachful. Fleta, lib. 3. fee 
Black, Com. 3 V. 340. 4 V. 342. 

Wetta peita Begis, The King’s right to a prize, or 

taking of one butt or pipe of wine before, and another 
behind the maft, as a cuffom for every thip laden with 
wines. Edw. I. in a charter of many privileges to the 
barons of the Cinque-ports, difcharged them of this duty. 
Cowell. 
- Rectituns, Right or juftice ; fometimes it fignifies 
legal dues, a tribute or payment. Leg. Edw. Confef: 
c. 30. Si quis Dei rectitudines per vim deforceat, emendet, 
&c. viz. If any one violently detain the rights of God, 
(i. e, tithes and oblations) let him be fined or amerced, 
to make full fatisfaétion. Leg. Hen. 1. c. 6. 

ecto, Is ufed for a writ of right, which is of fo high a 
nature, that as other writs in real aétions are only to re- 
cover the poffeflion of the lands, &c. in queltion ; this 
aims to recover the feifin, and the property, and thereby 
both the rights of pofeffou and property are tried together. 
t Inf. 158. 

- It hath two fpecies; writ of right patent, and writ of 
right clofe: The firft is fo called, becaufe i# is Jent OPEN, 
and is the bigheff writ of all others, lying for him who 


i hath a fee-/mplz in the lands or tenements fued for, againft 


tenant of the freehold at leat, and in no other cafe. 
F. N. B. 1, 2, Ge. But this writ of right patent feems 


= to be extended farther than originally intended ; for a 
Ss ayswrit of right of dower, which lies for tenant in dower, is 
patent, as appears by F, N. B. 7. 
= faid ia fome other cafes. 


And the like may be 
Table Reg. Orig. Alfo there is 
a fpectal writ. of right patent in London, otherwife termed a 


Ey writ of right according to the cufiom, which lieth of lands 
she s a within the city, Ge. 


And the writ of right 


atent is likewife called breve magnum de recto. Reg. 
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fee tail, or for term of life, or in dower, and is diffeifed 3 
and és directed to the bailiff of the King’s manors, or tothe 
lord of ancient demefne, if the manor is in the hands of a 
fubject, commanding him to do right in his court : This 
writ is alfo called breve parvum de ređo. F.N. B. 31. 
Reg. Orig. g4 Britton, c. 120. And he who holds 
lands in ancient demefne by court-roll, if he be oufted, 
fhall not have the writ of right clo/e, but is to fue by bill in 
the lord’s court, Se. 

If a perfon feifed in fee-fimple dies feifed of fuch eftate, 
and a ftranger doth abate and enter into the land, and 
deforce the heir; the heir may fue a writ of Right patent 
againft the tenant of the freehold of the fame land, or an 
alfife of Mortdanceftor. 11 Aff. 17. 

In a writ of right patent, the demandant is to count of 
his own Jeifin, or of the feifin of his anceftor ; if one bring 
the writ as heir to an anceftor, he may lay the feifin and 
e/plees as in pernancy of the profits of the lands in his an- 
ceftors; and where it is brought by a bifhop or body 
| politick, feifin of the efplees is to be laid in themfelves, 
or in their predeceffors. New Nat. Br. 10. 

Where a writ of right clofe is direéted to the lord of 
whom the lands are holden, and he will not hold his 
court to proceed on it; a writ fhal} iffue requiring him to 
hold his court, êc. And if the lord hold his court, but 
will not do the demandant right, or delay it, the plea 
may be removed by the writ called Yc/t into the county- 
court of the fheriff ; and from thence by recordare into the 
Common Pleas. Ibid. 6, 7. 

Glanvil feems to make every writ, whereby a man faes 
for any thing due unto him, a writ of right. Glanv. c. 105 
FEZ. 

Writ of right may be had after an aff/e, writ of entry 
| fair diffeifin, ce. or other real action, where demandant 
| is barred by aétion tried ; fo if he lofe by default in a 

writ of right, before the mife is joined, e. But if a 
perfon once lofeth his caufe ona writ of rép4¢ by trial and 
judgment, &c, he is without remedy, and fhail be finally 
concluded. New Nat. Br. 2. 

Beto ve Boveeatione Ecclefix, Fs a writ lying where 
a man hath right of advowjon, and the parfon of the 
church dying, a ttrange, prefents his clerk to the church, 
the party who hath right not having brought his aétion of 
quare impedit nor darreign prefentment, but fuffered the 
itranger to ufurp on him: And it lieth only where an ad- 
vowion is claimed in fee to him and his heirs. F. N. B- 
30: 4 Fd. 3. t18. 

Retto ve cuftodia terrae € hacredis, Was a writ which 
lay for him whole tenant holding of him in chivalry, died 
in nonage, againit a ftranger who entered on the land, 
and took the body of the heir; but by the ftatute of 12 
Car. 2. ¢. 24, it is become ufelefs as to lands holden iz 
capite, or by knights fervice, but not where there ‘is 
guardian in /ocage, or appointed by the laft will and tef- 
tament of the anceftor. The form of it, fee in F. N. B. 
139. and Reg. Orig. 161. 

ecto de Dote, A writ of right of dower, which lies 
for a woman who has received part of her dower, and de- 
mands the refidue againit the heir of the hufband, or his 
guardian. F.N.B. 7, 8, 147. 1 Inft. 32, 38. 

ecto de Dote unde nihil babet, Is a writ of right, 
which lies in cafe where the husband having divers lands 
or tenements, hath affured xo dower to his wife, and the 
thereby is driven to fue for her thirds againtt the heir, or 
his guardian, Old Nat. Br. 6. Reg. Orig. 170. 

ecto quando Dominus remifit, Is a writ which lieth 
where lands or tenements in the feignioryof any lord, 
are in demand by a writ of right : If the lord in fuch cafe 
holdeth no court at the prayer of demandant or tenant,’ 
but fends to the King’s court his writ to put the caufe 
thither for that time, (faving to him at other times the 
right of his feigniory) then this writ fhall iflue out for the 
other party, and hath its name from the words thereiz con- 
tained. F. N. B. 16. 

Recto de Wationabili parte, A writ lying between 
privies in blood, as brothers in Gavwvelkind, fiters, and 
other coparceners, for land in fee-fimple. If there be 
two fifters, and the anceftor dieth feifed of land in fee, 
and one of the fifters enters into the whole, and deforces 
the other, fhe who is deforced fhall have the writ of right 
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de rationabili parte :' And if, where there are two fifters, 
after the death of the anceftor they enter and occupy in 
common as coparceners, and then one of them deforce the 
other to occupy that which is appendant or appurtenant 
to the meffuage, ĉc. which they have in coparcenary ; 
fhe who is deforced fhall have this writ. Alfo if the an- 
ceftor were diffeifed of lands, and dieth, and one fifter 
entereth into the whole land, and deforceth her fifler, fhe 
fhall have the writ againft her other fifter: For it lieth as 
well on a dying feifed of the anceftor, if one fiiter enter 


on all, as where the anceftor doth not die feifed ; and it 
is a writ of right patent, Gc. F, N.B.g, New Nat. 
Br 19, 20. 


In this writ the demand fhall be of a certain portion 
of land, to hold in feveralty ; and voucher and view do 
not lie in it, becauie of the privity of blood; but in ara- 
tionabili parte the view was granted. 15 H. 5. for that 
the anceftor did not die feiled, &c. The procefs in the 
writ, after removing into C. B. is Summons, Grand Cape, 
and Petit Cape, ie Ibid. See Booth. 

Recto tur Ditelaimer, Is a writ which lies where the 
lord, in the ccurt of. Common Pleas, avows on his tenant, 
and the tenant di/claims to hold of him; on which gz- 
claimer the lord thall have this writ ; and if he avers and 
proves that the land is holden of him, he fhall recover the 
land for ever: This writ is grounded on the ftatute of 
Weftm. 2, ¢. 2. Old Nat. Br. 150. 

'  MBectoz, (Lat.) A governor ; and regor ecclifie paro- | 
chialis, 1s he who hath the charge and cure of ‘a parith | 
church. It has been held, that regor ecclefie is one who 
hatha parfonage where there is a vicarage endowed. And | 
when diocefes were divided into parifhes, the clergy who | 
had the charge in thofe places were called redors ; after- Lis. 
wards when their refories were appropriated to mona 
fteries, &c. the Monks kept the great tithes ; but the | 
bifliops were to take care that the redor’s place fhould be | 
fuppiied by another, to whom he was to allow the {mall | 
tithes for his maintenance, and this was the vicar. Count. 
Parf. Comp 75. Retor tantum jus in ecclefie parochiali 
habet, pene pralatus in ecclefia collegiata; Black. Com. 
1 V. 384. 

Bectozial tithes, fee Black. Com. 1 V. 388. 

ikectozp, (Redoria) Is tahen pro intesra ecclefia paro- 
chiali, cum omnibus fuis juribus, redits, decimis aliifque 
pro ventuum Jpeciehus, Spelm, Aliothe word ređoria hath 
been often applied to the ređor’s manfion or parfonage 
houfe. Paroch. Antig. 549. See Parjonage. 

Weetum, Right ; anciently it was ufed for a trial or 
accutation. Brad. lib. 3. 

iBectum, Efè, ad rectum in curia domini, is the fame 
with fare adrectum. Leg. Hot. ¢..43. Sve infra 

Weetum Rogare, Is to petition the judge to do right. 
Leg. Ina, ¢. 9. 

Bettum, Stare ad retum, To ftand trial at law, or | 
abide the juftice of the court. Hoved. 655. 

Weetus in Curia, i e. Right in court, is he who | 
ftands at the bar, and no man objects any offence againft | 
him. Smith de Repub. Angl. lid. 2. c. 3. And when a 
perfon outlawed hath reveried the outlawry, fo that he can 
participate of the benefit of the law, he is faid to be regus 
incuria. 

Becufants, Are fuch as adhere to the Pope as fupreme 
head of the church, and who refufe or deny {fupremacy to 
the King. 

At the reformation, thofe were deemed recu/ants who 
difputed the authority of the crown in caufes ecclefiaitical, 
and denied the King’s fupremacy ; but the acts of par- 
liament made againit recufants, particularly the 35 Eliz. 
defcribe a recufint to be one who does not repair to Jome 
church or chael, or ufual place of common prayer, to hear 
divine fervice; Afterwards, receiving the facrament of the 
church was made a farther teft of conformity : And by 
the 25 £7 30 Car, 2. a declaration againft tranfubflantia- 
tion was required, to diftinguith papifts and popifh re- 
cufants from protettants. 

All perfons are judged popith recu/ants convit, who re- 
fuse the oaths of allegiance and fupremacy, or abjuration ; $ 
and are liable to fuffer and forfeit accordingly, wiz. they 
incur a premunire, whereupon they forfeit all their goods 
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‘after his death. 


ani chattels, with their lands, &e, Read. Stat. 4 Fal. 
ag. 315+ í 

Recufants convi&, above the age of fixteen years, are 
to go to their place of abode or fettlement, and zct travel 
above fivemiles from thence, without licence from the Kin 
three of the privy council, or four juftices of the peace, 
with the affent of the bifhop of the diocefe or the lieu- 
tenant, or deputy lieutenant of the county, on pain of 
forfeiting their goods, &¢. And not having lands worth 
twenty marks per ann. or goods to the value of 4o/, if 
they do nct make the fubmiffion of conformity mentioned 
in 35 Eliz. c. 2. being required by a juffice, of peace, they 
may be compelled to abjure the realm; which abjuration — 
mutt be certified to the next aflizes ; and # is felony if tog 
do not depart «within the time limited by the juliices, or de 
parting and returning again without the King’s licen 
But if any perfon offending, before conviction, come to 
fome parifh church on a Sunday, and make a publick de- 
claration of his conformity, he fhall be difcharged from 
all penalties, (¢. tho’ if fuch offender afterwards relaple, 

and become a recu/fant again, he fhall lofe the benefit 
might otherwife have had on his fubmiffion: And recu/) 
| required by proceis to make their appearance, fhall not 
incur any forfeiture for travelling on fuch occafions. 35 
VTE Me TONES ON yr i: 

As to licenfing a recu/aat to travel, the bifhop, lieu- EES 
tenant, or deputy lieutenant, who gives his affent to it, — 
mufi be a diftin® perfon from the juftices of peace who gas 
the licence; therefore if one and the fame perfon. be 
| juice of peace, and deputy lieutenant, he c:nnot att 
both capacities, but if he fign and feal the licence asa 
jufticė of peace, the affent of fome other deputy lieuter 
&ec. muft be had : And it is a good exception toa licen 
| by four juitices, that no particular caule of the recu/ant 
travelling is expreffed in it. Cro. Fac. 352. Cauley 
210.: 

A perfon was indi&ed for recufancy, but conformed be- 
fore conviĉtion : And fo again the fecond time, and wa 
indiĉted a third time for a relapfe; and on motion, | 
it might be certified into the Exchequer, becaufe by tl 
flat. 35 El. 2. he is to lofe all the benefit which he w 
to have by his former conformity, the relapfe was certi 
accordingly, 1 Bulf.133. 

Juftices 1 in their felons are to eau proclamation t tobe 
made, that popith recu/ants fhall render themfelves to the — 
fheriff or bailiff of the liberty where they are, before the 
next aflifes or feffions, Ec. And if they do not, the de- iJ 
fault being recorded, fhall be taken as a fafficient çon- 
vittion, 3 Jac. 1. c. 5. And conftables and « rcha 
wardens of every parih, orone of them, or if none fuch, 
the conftables of the hundred there, are to prefent once æ 
Jear at the quarter-feflions fuch reeu/ants as thall abfent — 
from the church for a month’ by aes ; the forfeiture of — 
| which is 20/. per month, &e. Stat, Ibid. Ifa recufant 
conform, and not receive the facrament once a year at 
leaft ; he fhall forfeit for the firft year zo/. for the fecond 
40l. and for every default after 60/, And if after he 
hath once received it, he make default therein by the bi, 
fpace of one year, he fhall forfeit 60/. to be recovered 
the quarter-feffions by indiGment, and divided between t 
King and profecutor : But the husband is not chargeable 
with the offence of the wife ; nor the wife for the husban 
Ibid. 

It hath been adjudged, that a writ of error will not lie $ 
on a conviétion of a recufant, for'not rendering himfe! 
to the fheriff, Ge. becaufe rhe convifticn is no Judgme Lae 
but the flatute gives procefs on it for the forfeiture : ‘So bf: 
that if there be any faults in it, the fame is to be 
quafhed in the Exchequer, the party firt PERIE 
Raym. 433. 

An information tam guam was brought agai 
dant, fetting forth, that before and on fuch a da 
a recufant convit, and that afterwards he confo 
and for three years after had not “received the fa 
and fo demanded 60/. for „every year : On Not 
pleaded, plaintif had verdi& ; and thereupon 
moved that the information was incertain, bec: 
the time was alledged, nor how, orin what court, 
whom the convifion was; and the informer dem 
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-penalty for three years, when by ftatute no informer cah , | And a reddidit fe will not difcharge the bail, unlef he 

demand a penalty upon the penal law, but by an in- | attorney who is concerned for defendant or his bail, o rs 
formation exhibited within a year after the offence: But | it in the Mur/hal’s book ; and having given notice thereof 
it was refolved, that the firff exception hac been gocd on de- | to the attorney for plaintiff, brings the bail-piece t ihe 
4 murrer; but defendant having pleaded Not guilty, all Secondary, who on producing a note from the Mariai or 
i the circumftances of his convi&ion were admitted, and | his clerk, that defendant is in cuftody, will difchar; e iy 
- nothing remained to be tried but the fact: And as for the | and until this is done, plaintiff may notwithitand 











fecond exception, it was good againft the informer for his | proceed to judgment and execution againit the bail; 

= part, but fhould not prejudice the King. 2 Cro. 365. | until the bail-piece is difharged, there is a, record ji Dee. 

3 Nelf. Abr. 52. | maining in court againft them. 2 Lill. 4314 

$i The Stat. 23 Eliz. c. 1. gives feveral remedies againft | A reddidit /e ot the principal, in difcharge of the bail, 

R Recufants; one for the King alone; and there the profe- | is no plea in a writ of error; for the recognizance is not 

= Cution muff be by indi&ment in B. R. The other fora | to render the body, but to pay the debt; adjudged, 

common perfon, and that is to be by action of debt, bill, | 3 Fac. 1. e8. Vide Bail. 

~  plaintor information. And the 28 Eliz. c.6. was made Redditarius, A renter; and redditarium hath been 
for the benefit of the crown on indictments, and doth not | ufed for a rental of a manor, or other eftate. Cartular. 

= extend to informations ; therefore fuch informations may | Abbat. Glafton. MS. 92. 

be broughtin any courtofrecord. Hob. 204. Revdition, (Redditio) A furrendering or reftoring 5 

14 Where the defendant is indiéted on the ftatute of Recu- | being alfo a judicial acknowledgment that the thing in de- 
fancy, CONFORMITY is a good plea ; but not if an action | mand belongs to the demandant, and not to the perfon fo 
of debt be brought, 1 Mod. 213. But wide 2 Show. | furrendering. Stat. 34 & 35 H.8. c.24. 

ia. 33204 Beoditus Biitus, Is fet or tanding rent. Vide Zf- 

a A Recufant certified into the court of King’s Bench, ac- | Jus. 





cording to the 23 Eliz. c. 1. thall give fecurity for his good iKe-deliverp, Is a yielding and delivery back of a thing: 
= behaviour, &¢, 2 Bul? 155. ‘The judgment in Recu- | If a perfon has committed a robbery, and ftolen the goods 
= fancy is quod convictus eff. 2 Strange 1048. See Papifis, | of another, he cannot afterwards purge the offence by any 
and Black. Com, 4 VY. 55, 124. re-delivery, Se. 1 Inf. 69, H.P.C. 72. 

‘Bed, (Sax. raed) is an old word fignifying advice ; Bedemife, Is a regranting of lands demi fed ot leafed. 
and redéana is one who advifed the death of another. See | See Demife and Redemife. 

Dedbana. Bedemption, (Redemjtic) A ranfom or commutation 3 

Wed Wook of the Exchequer, (Lider Rubeus Scaccarii) | and by the old Saxon laws, a man convicted of a crime 
Is an antient record, wherein are regiltred the names of | paid fuch a fine, according to the eftimation of his head, 
thofe who held lands per Barroniam in King Henry the | pro redemptione fua. 

Second’s time. Ryley 667. Itis amanufcript volume of | W®ediffcifin, (Redifeifina) Is a difeifin made by him, 

feveral mifcellany treatifes in the keeping of the King’s | who once before was found and adjudged to have difeifed 
remembrancer in his office in the Exchequer ; and hath | the /ame maz of his lands or tenements, for which there lies 

 fome things (as the number of the hides of lands in many | a {pecial writ called a writ of rediffifin. Old Nat. Br. 
i of our counties, &c.) relating to the times before the Con- | 106. F.N.B. 188. 

quet. There is likewife an exa&t collection of the efcu- The writ of rediféifin lieth where a perfon recovers by 

ages under King Hew. 1. Rich, 2. and King Jobn; and | aff/e.of novel difèifin any lands, Sc. and is put in poffel- 

e ceremonies ufed at the coronation of Queen Eleanor, | fion, by verdi& and judgment, and afterwards is difeifed 
wife to King Henry the Third, &c. See Privilege. of the fame by him by whom he was diffeifed before. 
— Bevdendum, Is ufed fubftantively for the claufe in a | Statute of Merton, e. 3 New Nat. Br. 417. Alfo this 
_ keafe, whereby the rent is referved to the lefor; and an- | writ lies againft him who committed the rediféifin, and 
tiently corn, flefh, filh, and other vituals, were for the | another who was not diffeifor, if he be tenant of the land; 
~ mo part enea on leafes. 2 Rep. 72. Wood's Inf. | and if a man recover by rediffeifin, and after he is aimed 

g again by the perfon who made the firft redifeifin, he thall 
have a new writ of redifèifin; and fo one redifeifin after 
another, every time he is rediffeifed. Zid. 418, 420. 
And the redtfeifin being found on the fheriff’s inquifition, 
the party who did it is to be committed to prifon, and the 
lands re-feifed ; and he who recovereth in rediféifin, fhall 
have double danioges, ESc. Stat. Weltm. 2. c. 26. The 
punifhment for rediféifin fee in the ftatute 52 H. 3. c. 8. 

If plaintiff be redifeifed of parcel of the tenement for- 
merly recovered, he fhall have a rediféifin : And when co- 
parceners are diffeifed, and recover in an aff, if after 
they make partition and are feverally diffeifed, they may 
bring feveral writs of rediffeifin. &c. Co. Lit. 154. 

A recovery in afffe of novel diffeifin is againft two diffei- 
fors, and one of them diffeifes the plaintiff again, he may 
have a rediféifin againft him: But where the recovery is 
againft a woman in afffe, and fhe taketh hufband, and 
both of them diffeife the plaintiff, he fhall not have this 
writ; becaufe the hufband is alius, and not the fame firft 
diffeifor, bid. And if in a writ of right, &c. the de- 
mandant makes his proteftation to fue in the nature of affe, 
and after is rediffeifed ; he fhall nothave a writ of redi/ei/in, 
the firft recovery not being by writ of affffe of novel diffeifin. 
See 2 Inft. Com. on Weft. 2. c. 26. See Poft-Diffeifin, 
and Black, Com. 3 V. 188. 

Berzels of Jnjuries, See Black. Com. 3V. 2. 

Beoubbers, Are thofe that buy ftolen cloth, and turn 
it into fome other colour or fafhion, that it may not be 
known again. Britton, c. 29. 3 Inft. 134. 

Re-entry, (from the Fr. rentrer i. e. rurfus intrare) Is 
the refuming or retaking a poffeffion lately had, as if a 
man makes a leafe of lands, &¢. to another, he thereby 
quits the poffeffion; and if he covenants with the lefice, 
that for non-payment of rent at the day, it fhall be 
lawful for him to re-enter; this is as much as if he condi- 
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= In debt for rent, plaintiff declared on a leafe made 
$ a Auguft 11 W.3. of a mefluage, Ec. for feven years, to 
mence from the 24th day of June before; reddendum 
quarterly at Michaelmas, St. Thomas’s day, Lady day, and 
idfummer, three pounds ten fhillings, the firit payment to 
to be made at Michaelmas then next; and affigned for 
R reach that fourteen pounds of the rent was in arrear for 
= one year, endin ng 24 December anno 13 Will, And on de- 
= murrer to this declaration, it was objected that on this 
pi _leafe there was no year could be ended on the 24th of De- 
__ cember, but on St. Thomas’s day, according to the redden- 
m3 which was held to be true, becaufe where Special 
ays are limited in the reddendum, the rent muff be computed 
m thofe days, not according to the habendum; and that 
the rent is never computed from the habendum, but when 
the reddendum is general, 7.e. paying quarterly fo much ; 
z plaintiff had leave to difcontinue, &Fc. 1 Salk. 141. 
See Deed, Leafe and Refervation, and Black, Com. 2 V. 


299. 1, ili. 
4 Ferrin fe, Is where a man procures bail for himfelf to 
` an aétion in any court at law; if the party bailed at any 
i wr before the return of the fecond feire facias againit the 
|, renders himfelf in difcharge of his bail, they are 
thereby difcharged. 2 Lill. Abr. 430. 
A ca. fa. was returned non eff inventus againf the prin- 
pal, and one fcire fac’ and a nichil; and on the fecond 
fac’. he rendered himfelf, and was received: But if 
j had been a fcire feci and judgment thereon, -he had 
come too late. Cro. Fac. 109. 
defendant renders himfelf to the Marfhal of B. R. on 
éi ion in that court, in difcharge of his bail, she de- 
dant’s attorney is forthwith to give notice of Juch render 
aintiff’s attorney, and fhall make oath of the notice, Fc. 
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tioned to take again the land into his own hands, and to 
recover the pofleffion by his own act, without affiftance of 
the law. But words in a deed give no re-entry, if A CLAUSE 
of re-entry be not added. Wood’s Int. 140., 

One may referve a rent on condition in a feoffment, 
leafe, £c. That if the rent 1s behind he fhall re-enter, and 
hold the lands till he is fatisfied, or paid the rent in ar- 
rear; and in this cafe if the rent 1s behind, he may re- 
enter; tho’ when the feoffee, Sc. pays or tenders on the 
land all the arrears, he may enter again. Litt. Soi cael 
Inf. 203. „And the feoffor, Sc. hath only an intere/t, not 
the freehold, to take the profits in the nature of a diftrefs: 
Here the profits fhall not go in part of fatisfaétion of the 
rent; but it is otherwife if the feoffor was to hold the 
land till he was paid by the profits thereof. Idid. 

All perfons who would re-enter on their tenants for non- 
payment of rent, are to make a demand of the rent ; and to 
prevent the re-eatry, tenants are to tender their rent, Ge. 
1 Inf. 201. If there is a leafe for years, rendring rent 
with condition, thatif the leflee affigns his term, the leffor 
may re-enter 5 and the leflee affigneth, and the leffor re- 
ceiveth the rent of the aflignee, not knowing or hearing of 
the affignment, he may re-enter notwithftanding the accept- 
ance of the rent., 3 Rep. 65. 1 Cro. 553. ; 

A feofiment may be made upon condition, That if the 
feoffor pay to the feoffee, Gc. a certain fum of money at 
a day to come, then the feoffor to re-enter, Sc. ' Litt. 
Soe, 3 

4e-exchange, Is the like fum of money payable by the 
drawer of a bill of exchange which is returned protefted, 

-for the exchange of the fum mentioned in the bill back 
again to the place whence it was drawn, Lex Mercat. 
98. 
Z iBe-egtent, Is a fecond extent on lands or tenements, 
on complaint that the former was partially made, Ge. 
Broke 313. 

IRefare, (from the Sax. reaf, or rafan) To bereave, 
take away, or rob. Leg. H. 1. c. 83. 

iReference, In acceptation of law is, where a matter is 
referred by the court of Chancery to a Maffer, and by the 
courts at law to a Prothonotary or Secondary, to examine 
and report to the court. 2 Lill. Abr. 432. 

In Chancery, by order of court, irregularities, excep- 
tions, matters of account, &c. are referred to the exami- 
nation of a Malter of that court. In the court of B: R. 
matters concerning the proceedings in a caufe, by either 
of the parties, are proper matters of reference under the 
Secondary, and for him in fome ordinary cafes to com- 
pofe the differences betwixt them ; and in others to make 
his report how the matters ftand, that the court may fettle 
the differences according to their rules and orders. Pafch. 
1650. 

If a matter in difference between plaintiff and defendant 
be referred to the Secondary, and one of the parties will 
not attend at the time appointed, after notice thereof gi- 
ven, to hear the bufinefs referred; the other party may 
proceed in the reference alone, and get the Secondary to 
make his report without hearing of the party not attend- 
ing. 2 Lill. 342, See Report, and Black. Com. 3 V. 
453+ : r 
Reference to Wlozds, The King granted to 4. and D. 
and their heirs all tho/e meffuages, Fc. late in the tenure of 
F. S. fituate, Fe. in the city of W. and in the fuburbs 
thereof, and out of the city within the jurifdiétion and 
liberties thereof belonging to the late priory of, &c. 
which mefluage, Gc. in the city and fuburbs belonging 
to the late priory, were of the clear yearly value of 40/. 
Refolved, that the words (all Tuose meffuages, ©.) 
make a neceflary reference by reafon of the word (zho/e) 
as well to the villas to the tenure.of 7. S. fo if the one or 
the other fails, the general grant is. void ; for (tho/e) is 
not fatisfed till the fentence be ended, . Doddington’s 
cafe., See 18 Viz, Abr. 292... A 

Weferendary, (Referendarius) An officer abroad, of the 
fame nature as Majlers of Requeft were to the King among 
ys: The Referendaries bzing thofe who exhibit the petitions 
of the people to the King, and acquaint the’ judges with 
his commands, And there was fuch an officer in the time 
of the Englith Saxons here, — Ego Augemundus Referen- 
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darius afprobavi, Se. And we read of a Referens 
Anglia. Spelm. y 
Beformation of Beligion. See Black. Com, . 
23. iis 
3 Refunding. 4. an attorney being ill, takes B. ' 
clerk, and receives 120/, and by articles agrees with 
father of B. to return 60/. of the money if he died within 
a year. A. died within three weeks. The executor 
A. was decreed to pay back 100 guineas. Ver, 466. 
A. was indebted to B. by mortgage in 400/. princi 
monies and died. - B. died leaving J. S. executor. O) 
bill in Chancery, for payment of debts of 4. out of | 
charged with the fame, the matter reported 700/, due 
the mortgage, and the executor received the whole 700 
but afterwards it appeared that 353 J. 135. 14. had 
paid to B; the teftator by Æ. in his life-time; whereu 
the truftees and ce/fui que truff, an infant, broughi 
bill zo be relieved againft this over-payment ; the exe 
(defendant) pleaded all the former proceedings, and a l 
that he, before any notice of the over-payment, as execu 
of B. bad paid away the 700}. in the debts of B. T 
Malter of the Rolls decreed the executor to repay 
Surplus, and he to be at liberty to Jue Juch creditors, as 
miflake he had paid, TO REFUND; and this decree was 
aliirmed by Lord Chancellor Cowper, who compared it 
the cafe of a judgment obtained by executor, and a 
reverfed in error, and to that of a decree which is aft 
wards reverfed by appeal; tho’ he faid that in the ] 
cafe of an appeal if defendant had delayed the appeal, 
and willingly ftood by whilit the executor paid away the 
money to the teftator’s creditors, it would be otherwife ; 
for this would be drawing the executor into a fnare. 
Wms Rep. 355+ « FP meet, 
A. for 6004, purchafes B.’s intereft and pofibility 
fuch an eftate to him and his heirs; the land is evicted. — 
A. is not intitled to have his 600/. back, but his bill was — 
difmiffed. Fin, Rep. 288. * ct Wek Sg 
Crofs bill was brought for creditors to take th 
portionable fhares, but the debts having been pai 
and releafes given by them, it was difmiffed. 2Ch 
173- KN. 
iRefufal, Is where one hath by law a right an 
of having or doing fomething of advantage to him, ai 
refufeth it. An executor may refufe an executorjhip 5 o 
the refufal ought to be before the ordinary: if an execut 
be fummoned to accept or refufe the executorfhip, and 
doth not appear on the fummons and prove the w. 
court may grant adminiftration, ĉc. which fhall be 
in law till fuch executor hath proved the s 
man can be compelled to take on him 
unlefs he hath intermeddled with the eft 
Cro. Eliz. 858. 
they all refufe, none of them fhall adminifter afterwards; 
but if there is a rg 





will, the reff may admin’ 

during the life í r. ` T Rep. 

Abr, 63. ‘There is a diference where is 
executor, and where there are more executors than one, a 
to refufal of an exetwtorthip ; for if there is but one, and 
in fuch cafe he « ‘he cannot refu/e afterwar 

if once he'refu/e, he’cannot adminifter afterwards 


inftance; the teftator being poffeffed of lands, &. 
term of years, devifed the fame to the Chief Juftice 
and made him executor, and died; afterwards th 
tor wrote a letter to the judge of the prerogativ 
timating that he could not attend the exec 
defiring him to grant adminiftration to t 
the deceafed, which was done according] 
the executor entered on the lands, and | 
another ; ‘but it was adjudged void, becaufe 
which he wrote was a fafficient refu/al; and he 
once refufe, and afterwards take upon him the « 
MAp Vicor 2725 eee ae EK Sage g 
An executor, after a caveat entered 
took the ufual oath ofan executor, and a 
to prove the will; and it was held, that h 
oath of executor, the court could not admit 
afterwards, but iss to grant frobate to him 
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pafs of the regarder’s charge is the whole foreft, that is; 
all the ground which is parcel of the foreft; for there 
may be woods within the limits of the foreft, that arë 
no parcel thereof, and thofe are without the regard. 
Manwood, part 2. c. 7. num. 4. anno 20 Car. 2. 
As to the court of regard, fee tit. Foref, and Black. Com: 

bi gl be 

Regardant, (Fr. feeing, marking, vigilant) As a vil 
lain regardant was called regardant to the manor, becaufe 
he had the charge to do all bafe fervices within the fame; 
and to fee the fame freed of all things that might annoy it, 
Co. Lit. 120. This word is only applied to a villain or 
nief, yet in old books it was fometimes attributed to fer- 
vices, Ibid. See Black. Com. 2 V. 93. 

Regarder, regardator, (Fr. regardeur, fpefator) Is the 
officer of the King’s foreft, who is fworn to make the 
regard of it, and has been ufed in antient time; and to 
view and enquire of all offences of the foreft as well of 
vert as Of venifon ; and of concealment of any offences or 
defaults of the forefters, and all other officers of the King’s - 
foreft, relating to the execution of their offices, Ge. 
Cromp. Furifd. 153. Manwiood. s 


ftanding the caveat, on another’s contefting for the ad- 
miniftration, &c, 1 Vent. 335. 
There is a refufal of a clerk prefented to a church, 
for illiterature, &c. And if a bifhop once refufes a clerk 
i for infufficiency, he cannot accept of him afterwards, if a 
new clerk is prefented. 5 Rep. 58. 1 Cro. 27 
_ In ¢rower, a demand of the goods and refu/al to deliver 
them, MUST BE PROVED, &c. 10 Rep. 56, 1 Danv. 
Abr, 20. 
= Befutantía, A difcharge; or renouncing of all future 
_ claim.—Vifis libris, inftrumentis, regifiris, refutationibus, 
~ aliifque evidentiis, Se. Thorn. anno 1389. 
—s- Aegaie Epifcopozum, The temporal rights and pri- 
vileges of a bithop. Mandatum eff Roberto de B. quod fa- 
ciat habere Epifcopo Norwicenfi totum Regale quod ad Epi/- 
f; copatum fuum pertinet. Brady’s Append. to the Hiftory of 
= England, pag. 108. 
Wegales, The King’s fervants or officers. 
_ bam, anno 1291. 
egat Fibes, (mentioned in 1 Eliz. capi 5.) Are 
whales and flurgeons, fome add porpufes. 
= The King by his prerogative ought to have every 
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whale ca/? on jhore, or wrecked, in all places within this 
realm, (unlefs granted to fubjects by fpecial words) as a 
royal fifo. The King himfelf thall have the head and body 
to make oil and other things, and the Queen, the tail, to 
make whalebones for her royal veftments. Pat: Ed. 1. 
m25. Dorfo. See Trad. de auro Regina, p. 127. 

= o Regalia, (dicuntur jura omnia ad fifcum /peantia, faith 
i _ Spelman) The royal rights of a King, which the Civilians 










































reckon to be fix. 

1. Power of judicature. 

2. Power of life and death. 

3. Power of war and peace. < 

= 4., Makerlefs goods, as waifs; eftrays, Ec: 
g. Affeffments. And 

` 6. Minting of money. 
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See Royalties. 
me ~ Alfo the crown, fcepter with the crofs, fcepter with the 


the orb with the crofs, and other fuch like things ufed at 
= the coronation of our Kings, are called regalia. See the 
= relation of the coronation of King Charles the Second in 
Baker’s Chronicle. 

Regalia is fometimes taken for the dignity,and preroga- 
= tive of the King. Regalia is alfo taken for thofe rights 
‘ and privileges which the church enjoys by the grants and 

= other conceflions of Kings. And fometimes for the pa- 
= trimony of the church; as regalia Sandi Petri, Se. It 
fignifies alfo thofe lands and hereditaments which have 
been given by Kings to the church, wig. Cepimus in 
= manum nofiram baroniam & regalia que archiepifcopus 
_  Eborum de nobis tenet. Pryn. lib. Angl. 2 tom. p. 231, 
= Thefe, whilftin the poffefion pape church, were fubjeét 
to the fame fervices as alt dee temporal inheritances ; 
and after the death of the bifhop they: of right re- 
= turned to the King, until he invetted another with them ; 
_ which in the reign of William the Conqueror, and fome of 
his immediate fucceflors, was often neglected or delayed ; 
and as often the bifhops complained thereof. This ap- 
= pears in Ordericus Vitalis, lib. 10. and other writers in 
= thofe days. Neubrigenfis, lib. 3. cap. 26. tells us, they 
cee complained againft Henry 2. for that Epi/copatus vocantes 
= È provenientia perciperet commoda, diu vacare voluit, EF 
= geclefiaflicis potius ufibus applicanda in fifcum redegit, So in 
 Malmsbury, lib. 1. de Gef. Pontificum, pag. 285. See 
Black, Com. 1 V. 241. 
= ‘Begalia facere, Is to do homage or fealty when he is 
 jnvefted with the regalia, viz. Regalia pro more iftius tem- 
-poris faciens principi 7 Calend. O&cbris Cantuaria affedit. 
= -‘Malmfbury, de geftis Pontificum, pag. 219. de Anfelmo. 
Begard, (regardum and rewardum, Fr. regard, i, e..a/- 
ss peétus, refpettus) Signifies generally any care or diligent 
_-refpect; yet it hath alfo a {pecial acceptation, wherein it 
_ is only ufed in matters of the foreit ; and there two ways, 
= one for the office of regarder, the other for the compafs 
~ ofthe ground belonging to that office. Crem. Fur. 175; 
= 199. “Touching the former, fee Manavocd, fart 1. 194, 
_ &§ 198. And touching the fecond fignification, the com- 














of Hen. 2, 
regard, before any general feffions of the foreft, or juftice 
feat can be holden ; when the régarder is to go thro’ the 
foreft, and evety bailiwick, to fee and inquire of the 
trefpaffes therein ; ad videndum, ad inquirendum, ad imbre- 
viandum, ad certificandum, Se. 
A regarder may be made either by the King’s letters pa- 
tent ; or by any of the juftices of the foret, at the general 
eyre, or fuch times as the regard is to be made, Ge. 
Manw. 






p pe dove, St. Edward’s ftaff, four feveral fwords, the globe, | 





This officer was ordained in the beginning of the reign 
And the regarders of the fore? muft make their 


Manw. part 1. pag. 1944 


See Foret. 
Bege inconf{ulto, Is a writ iffued from the King to the 


jadges not to proceed in a caufe which may prejudice the 
King, until he is advifed. 


James I. granted the office of /uper/edeas in C. B. toone 
Mitchel, and thereupon Brownlow, chief prothonotary, 
brought an aff/e againft him; and defendant Mitchel ob- 


tained the King’s writ to the judges, reciting the grant of 
this office, commanding them not to proceed rege incon- 
Julto: And it was argued againft the writ, that the court 


might proceed, becaufe the «vrit doth not mention that the 
King had a title to the thing in demand, nor any prejudice 
which might happen tothe King if they fhould proceed: 
The caufe was compromifed. Moor 844. 

A rege inconfulto may be awarded, not only for the party 
to the plea, bat on fuggeftion of a ftranger, on caule 
fhewn that the King may be prejudiced by the proceeding, 
Se. Fenk. Cent. 97. 

Wegio affenfu, A writ whereby the King gives his 
royal affent to the election of a bifhop. Reg. Orig. 294. 

Regifker, (regifrarius) An officer who writes and keeps 
a regifiry. 

Regifter is the name of a book, wherein are entered moft 
of the forms of crits original and judicial, ufed at Com- 
mon law, called the Regiffer of Writs: Sir Edward Coke 
affirms, that this Regi/fer is one of the moft antient books 
of the Common law. Co. Litt. 159. 

The learned Plackffone fays, it is * the moft antient 
and highly venerable collection of legal forms, upon 
which Fitzherbert?s Natura Brevium is a comment, and 
and in which every man who is injured will be fure ta 
find a method of relief, exactly adapted to his own tafe, 
defcribed in the compafs of a few lines, and yet with-’ 
out the omiffion of any material circumftance.” | Com. 
V. 183. 

Recifter of the Warih Church, (regifrusm ecclefe pa- 
rochialis) Is that wherein baptifms, marriages, and burials 
are regifired in each parifh every yar ;' which was infti- 
tuted by Lord Cromwell, anno 13 Hen, 8. while he was 
vicar general to that King. 

Thefe parifh regifiers are to be fubfcribed by the minifter 
and churchwardens; and the names of the perfons fhalt 
be tran{mitted yearly to the bifhop, &c. 

egiftep, (regifirum, from the old Fr. gifer, i.e. in 
ledo reponere) Is properly the fame with repoftory, and the 
office books, and rolls wherein the proceedings of the 
Chancery, or any fpiritual court, are recorded, &c. are 
called by this name. 
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Regifiry of Deeds. The regifring of deeds and in- 
cumbrances is a great fecurity of titles to purchafers of 
lands and mortgagees; and {ome laws have been made 
requiring the fame. By the 2 Ann. c. 4. A regiftry is 
to be kept of all deeds and conveyances affecting lands 
executed in the Weit-Riding of Yord/bire ; and a publick 
office erected for that purpofe ; and the regifer is to be 
chofen by freeholders having 100/. per annum, Fc. The 
6 Ann. c. 35. ordains, that a memorial and regi/fry of all 
deeds, conveyances, wills, ĉc. which affect any lands or 
tenements, {hall be made in the Eaft-Riding of the county 
of York ; and the regi/fer is to be fworn by the juftices in 
quarter-feffions, and every leaf of his book figned by two 
jufices. By 7 Ann. ¢. 20. A memorial and regiffry is 
to be made of all deeds and conveyances, and of all wills 
whereby lands are affected, Sc. in the county of Middlefex, 
in the like manner as in the Weft and Eafè Ridings of York- 
jeire. And by thele ftatutes, deeds, conveyances and 
wills, fhall be void againft fubfequent purchafers or mort- 
gagees, unlefs reg/red before the conveyances under which 
they claim: Alfo no judgment, ftatute, or recognizance, 
fhall bind any lands in thofe counties, but from the time a 
memorial thereof fhail be entered at the regiffer’s office ; 
but the acts do not extend to copyhold eftates, leafes at a 
rack-rent, or to any leafes, not exceeding 21 years, 
where the poffeffion goes with the leafe; nor to any cham- 
bers in the inns of court. By the 8 Geo. 2, c. 6. A regij- 
try fhall be of all deeds made in the North Riding of the 
county of York: The deeds and conveyances regi/fred to 
be in parchment, under the hand and feal of Jome of the 
grantors, or grantees, &c. attefted by two wituefes, who 
fhall on oath prove the figning and fealing of the memo- 
rial and execution of the deeds. Memorials of wills muft 
be regi/fered within fix months after the death of the tef- 
tator; the Regifter neglecting his duty, or guilty of frau- 
dulent praétices, fhall forfeit his ofice, and pay treble da- 
mages; and perfons counterfeiting any memorial, ec. be 
liable to the common penalties of forgery. 

An annuity was granted out of lands lying in Middle/ex ; 
A. B. who had notice of the grant, purchafes the lands; the 
grantee fhall have the annuity againft_ 4 B. tho’ the grant 
of the annuity was not regiftered, for the ftatute was in- 
tended to give notice of incumbrances to purchafers, that they 
might not be defrauded; but if a man dnows of an incum- 
brance, and will notwithftanding purchafe, he is bound, 
tho’ the incumbrance was not regiftered. 1 Strange 
664. 

A mortgage of a leafe was regiftered, but not the leafe 
itfelf; this will not bar a fubfequent purchafer. 2 Strange 
1064. Deputy of the chief clerk of the King’s Bench, 
appointed a Regifter for Middlefex, inftead of the chief 
clerk, 25 Geo.2. c. 4. 

Regifirp of Papits Eftates, Papifts are to regifter 
their eftates, or on default forfeit them. 1 Geo. I. c. 55. 
And all perfons refufing to take the oaths, are obliged to 
regifter their eftates as papilts, Sc. g Geo. 1. C. 24. 
See Papifts, 

Regius Pzofeffor, A reader of Laures in the univerfi- 
ties, founded by the King: King Hen. 8. was the founder 
of five leGtures in each univerfity of Oxford and Cambridge, 
wiz. Of Divinity, Greek, Hebrew, Law and Phyfick, the 
readers of which are called in the univerfity ftatutes regi 
profefores. 

Begni Populi, A name given to the people of Surrey 
and Sufex, and on the fea coafts of Hamp/bire. Blount. 

Regnum Ecciefiaticum, In fome countries formerly, 
the clergy held there was a double fupreme power, or two 
kingdoms in every kingdom; the one a regnum ecclefiafii- 
cum, abfolute and independent of any but the Pope, over 
ecclefiaftical men and caufes, exempt from the fecular ma- 
giftrate; the other a regnum feculare, of the King or civil 
magiftrate, which had fubordination and fubjeétion to the 
ecclefiaftical kingdom: But thefe ufurpations and abfur- 
dities were exterminated dere by H. 8. 2 Hales Hif, 
P. C324; 

Wegratoz, (Regratariús, Fr. Regrateur) Signifies him 
who buys and fells any wares or victuals in the /ame mar- 
ket or fair: And regrators are particularly defcribed to be 
thofe who uy or get into their hands in fairs or markets, 
any grain, fih, butter, cheefe, theep, lambs, calves, 
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fwine, pigs, geefe, capons, hens, chickens, pigeons; 
conies, or other dead victuals whatfoever, brought toa 
fair or market to be fold there, and do fell the fame again 
in the Jame fair, market; or place, or in Jome other within. 
four miles thereof. Stat. 5 & 6 Ed, 6. cap. 14. 13 Eliz. 
Cap. 26. 

j WRS, is a kind of buckfry, by which viduals are 


made dearer; for every feller will gain fomething, which - 


muft ef confequence enhance the price. 3 Jnf. 195. 
And in antient time, both the ém2rafér and regrator were 
comprehended under the word fare/faller. Ibid. Regra- 
tors are punifhable by lofs and forfeiture of goods, and 
imprifonment, in proportion to the firk, fecond, or third 
offence, Gc. Vide Foreffaller, and Black. Com. 4 Vs 
158. f 

Regulars, (regulares) Are fuch as profefs to live un- 
der fome certain rule ; fuch as monks or canon regulars, 
who ought always to be under fome rule of obedience. 

Begulus, Sub:egulus, Are words often mentioned 
in the councils of the Englifb Saxons: The firit fignifies 
comes, the other wicecomes. But in many places they fig- 
nify the fame dignitary ; as in the old book in the archives 
of Worceffer cathedral. Cowell, See Subregulus. 

Webabere facias feifinam, (Quando vicecomes liberavit 
Jeifinam de majore parte, quam deberet) Is a writ judicial ; 
of which there is another of the fame name and nature. 
Reg. Fudic. 13, 51, 54, 

‘ABehavilitation, (rebabilitatio) A reftoring to former 
ability ; and is one of thofe exactions claimed by the Pope 
heretofore in England, by his bull or brief, for re-cnabling — 
a fpiritual perfon to exercife his funétion who had been 
difabled. Stat. 25 Hen. 8. c. 21. 

Reif, (Sax. refan, i.e. /poliare) In our old laws fig- 
nifies robbery. Cowell. ` 

Rejoinder, (rejun@io) Is where defendant in any ac- 
tion makes anfwer to plaintif’s re;lication: It is an ex- ` 
ception or aníwer thereto, and it ought to be a fufficient 
anfwer to the replication, and follow and inforce the matter 
of the bar pleaded. 2 Lill. Abr. 433. 

Defendant is not to rejoin on fuch words as are not 
contained in the declaration, or replication: and if de- 
fendant do in his rejoinder depart from his plea pleaded in 
bar, the rejoinder is not good, becaufe this is uncertain, 
and to fay and unfay, which the law doth not allow. 
Mich. 22 Car. B. R. i 4 y 

It is obferved that in many cafes, if plaintiff in his re- 
plication alledges any new matter, defendant may there 
make a new anfwer in the rejoinder; tho’ if defendant 
pleads a general plea, he fhall not commonly make that 
good afterwards, by a particular thing in his rejoinder. 
5 Hen. 7.19. Raym. 22. 

Where a replication is pleaded, which is iffuable, the 
clerk of the papers when he makes up the paper-book, 
doth of courfe make up the rejoinder, and joins the iffue 
in it; and if the Rejoinder be ifluable, he hath the 
making up of the Surrejoinder to it, and the iffue theres 
upon. 2 Lill. 433. See Departure, and Black. Com. 
3 V. glo. ` 

Belation, (relatio) Is where, in confideration of law, 
two different times or other things are accounted as ones 
and by fome aĉ& done, the thing fubfequent is faid to take 
effect by relation from the time preceding: As if one de- 
liver a writing to another, to be delivered to a third per- 
fon, as the deed of him who made it, when fuch third per- 
fon hath paid a fum of money ; now when the money is 
paid, and the writing delivered, this fhall be taken as the 
deed of him who made and delivered it, at the time of its: 
firft delivery, to which it has relation; and fo things re- 
lating to a time long before, foall be as if they were done at 
that time. Terms de Ley. Shep. Epit. 837. 

This device is mot commonly to help acts in law, and 
make a thing take effect: and fhall relate to the fame 
thing, the fame intent, and between the fame parties 
only; and it fhall never do a wrong, or lay a charge upon 
a perfon that is no party. 1 Inf. 190. 1 Red. 99. 
Plowd. 188. 

And when the execution of a thing is done, it hath 
relation to the thing executory, and makes all but one att 
or record, altho’ performed at feveral times. 1 Rep. 
199. A judgment had in full term fhall have relation to 
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the firit day of the term, which isthe E/oir day ; but this 
muit be underilood of a judgment given after appearance ; 
-and if it be on default, then the guarta dies poft is the 
day. Cro. Car. 73. 1 Bulf. 33. Judgment {hall have 
relation to the firit day of the term, as if givenon that very 
day, unlefs there is a memorandum to the contrary ; as 
where there is a continuance till another day in the fame 
term. 3 Salk. 212. <A verdi& was given in a caufe for 
plaintiff, and there was a motion in arreft of judgment 
within four days; the court took time to advife, and in 
four days afterwards plaintiffdied ; It was adjudged, that 
the favour of the court fhall not prejudice the party, for 
the judgment ought to have been given after the frf four 
days; and tho’ it is given after the death of the party, it 
fhall have relation to the time when it ought to have been 
given. 1 Leon. 187. 

Rule was had for judgment, and two days after plain- 
tiff died ; yet the judgment was entered, becaufe it fhall 
have relation to the day, when the rule was given, which 
was when the plaintiff was alive. Poph. 132. Judgment 

: againit an heir on the obligation of his anceftor, ihall have 
relation to the time of the writ fir/? purchafed ; and from 
_ that time it will avoid all alienations made by the heir. 
3 Cro. 102. And if one be bail for defendant, and 
before judgment he leafes his lands ; they fhall be liable 
to the bail, and judgment by relation. Poph. 112, 

172. 

Defendant in a fuit after the refe of the feri facias, but 
before the fheriff had executed it, fold the goods; and 
delivered them to the buyer ; and it was refolved, that 
the theriff might take them in execution in thé hands of 
the buyer ; for when fuch execution is made; it fhall 
have relation to the tefle of the Fi. Fa. 1 Leon. 304. 

Sale of goods of a bankrupt, by commiffioners, fhall 

i have relation to the firk a&t of bankruptcy ; and be good; 
s notwithftanding the bankrupt fells them afterwards. 1 
Face. «215. Wood's Inf. 311. And if a man buys 
cattle in a market which are ftolen, and felleth them out 
bs of the market, tho’ the cattle are afterwards brought 
‘into the market, and the fecond bargain confirmed, and 

money paid, &c. this bargain will not be good ; for it 

fhall have relation to the beginning, which was anlawfol 

Dyer 99. 

Fines being but common affurances, fhall be guided by 
the indentures precedent; and the execution thereof have 

- relation to the original a&. 2 Cro. 110. A bargain and 
fale was made to 4, B. and before it was inrolled, the 
- fame bargainor levied a fine to the bargainee, and aber’ 
wards and within the fix months the deed was inrolled, 
adjudged that the bargainee was in by the fine, and not by 
the deed inrolled, becaufe tho’ the inrollment fhall have 
relation to the delivery of the deed, that is only to pro- 
tect the lands from all incumbrances to be made by the 
bargainor to others after the deed, and before the inroll- 
ment, but not to deveft any lawful eftate made by him 
before. 4 Rep. 70. After an indenture of bargain and 
fale is inrolled, according to the ftatute, it relates to the 
delivery ; nothing paffes till inrollment, but then it re- 
lates. 3 Nel/. Abr. 68. 

One made a leafe for years, rendering rent at certain 
feails, he in reverfion bargained and fold the land to a 
ranger, who gave notice to the leffee; and the day of 
payment coming, he paid the rent to the bargainor, 
and then the deed was inrolled : It was held, that the 
bargainee fhould not have this rent by relation. Hugh’s 
Abr. 1644. 

If an spent or feme covert difagree to a feoffment to 
them made, when they are of age, or difcovert ; it fhall 
relate as to this purpofe, to difcharge them of damages 
from the time. 3 Rep. 29. Co. Litt. 310: But ge- 
nerally in cafes at Common law, there is no relation ; 
as between the feoffment of lands and livery and feilin ; 
or between the grant of a reverfion and the attornment, 
which is only the affent of the particular tenant, and 
fhall not relate to the grant. J¢id, Tho’ if one dif- 
trains for rent as bailiff, when in truth he is not; if 
he in whofe name he took the diftrefs will afterwards 
affent to it; he fhall not be a trefpafier, for the affent 
dhall have relation to the time of the diftrefs taken. 2 
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always jecumdum Jubje@um materiam, Yar rd. 7 


with al! other his tithes in B, then or late iu occupa: 
F.C. here the words iz occupatione of J. C. tere relation 
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Letters of adminiftration relate to the death of the in- 
teftate, and not to the time when they were granted: 
Style 341. And when the wife is indowed of lands by the 


heir, the fhall be in immediately from the husband by ré- 
lation. 


36) H.-6. 77. 

It is a rule in pleadings, grants, &c. dd préximum 
antecedens fiat relatio; but that rule has an exception, 
(wix.) nif impediat fententia: And it a been held, 
that this rule hath many reftrictions, i. e. Fiat relatic, 
fo as there is no abfurdity or incongruity ; therefor it is 
iis 3 Sali: 
199. 

A perfon granted totam illam portionem decimarum ig B, 


one of 


to the whole fentence, arid not onlv to the precedent 


words, with all other his tithes, becaufe the pronoun iam 


relates as well to the tenure of the tithes, as to the place 
where they arife. 4 Rep. 34. 

In debt upon bond conditioned that if 7. M. died be- 
tore Midfummer day, without ifue male of her body then 
living, that in fuch cafe the bond fhould be void : De- 
fendant pleaded that before Midfummer day, fhe did die 
without ifue male THEN living; and the queftion was, 
whether the adverb then fhould “relate to M Lidfum mer day, 
or to the death of 7. M. And it was agreed, that it 
might relate to either ; but becaufe it happened in fact 
that fhe hada fon living at her death, which fon died 
before Mid/ummer day, therefore the words then living 
fhall relate to that day, and not her death; becaule 
it is moit beneficial to the obligor, that it fhould be fo. 
Dyer 17: 3 Nelf. Abr. 65. 

Tis a general rule, that relation fhall not do wrong to 
ftrangers. Per Ventris, J. 2Vent.200 Trin. 2W.& 
M. C. B. in the cafe of Thompfou v. Leach. Sce 18 Vin. 
Abr. 285—294 

As to pri Bae ‘relation, fee Black. Com. 1 V. 422. 
lick Rights, ib. 146. 
WEIT PTI; 140: 

IRelatoz, (Lat.) A rehearfer, or teller ; alfo applied to 
an informer: Stat. ọ Ann. c. 20. See Quo Warranto, 
And Béack: Com. 3 V. 264, 427. 4 V. 304. 

Weteale, (Relaxatio;) Is an intrument whereby eftates, 
or other things, are extinfuifhed, transferred, abridged) 
or enlarged. Weft. Symbol. part i, lib. 2. fed. 509. 


Pub- 
And as to relative rights and duties, 


1, Of releafes, generally. 

2. Of the words and ceremony reĝüired ina releafe ; and 
how far a covenant, agreement, or a difpofition by will, muy 
operate as areleafe. 

3. What feall be releafed, by a releafe of AL CLAIMS 
and DEMANDS, 

4. What foall be releafed, by a releafe of ALL ACTIONS 
and SUITS. 

5. How far a pofibility, or contingent intere/ty may bë re- 
leafed. 

1. Of releases, generally. 


There is a releafe in faf, and a releafe in law. Pers 
kin’s Grants 71. A releafé in fad, is that which the 
very words exprefsly declare. A releafe in law, is that 
which doth acquit by way of confequence or intendment 
of law; an example whereof you have in Perkins, ubi fupres 
How thefe are available and kow not, fee Lisfleton at 
large, lib. 3. t. 8. Conbell. 

A releafe is the giving or difcharging of a right of acs 
tion which a man hath or may claim agaitift « another, or 
that which is his ; or it is the conveyance of a man’s in, 
tereft or right which he hath to a thing, to another aii ho 
hath poffedion thereof, or fome eflate therein. 4 New, 
Abr. 263. 

Releafes are diftinguithed i into exprefs releafes ia deeg, 
and thofe ärifing dy d'eration of law; and are made of 
lands and tenements, “goods arid chattels, or of actipns 
real, perfonal and mixt: Co. List. 264. a. . 

Thefe are to be adapted to the nature of the a, and 
the purpofes for which the releafe is intended ; fo that if 
a man be diffeifed of lands, or difpoffefled of goods, and 
releafe all sesh he may notwithftanding enter into his 
lands, or retake his goods, the right andi property béing 
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teftator’s creditors, werea will allowed to aparete as a re- 
leafe. Stil. 286. 1 Vent. 39. 

Therefore where in debt on an obligation, by singe: 
prefentative of a teftator, defendant pleaded that the tef- 
tator by his laft will in writing releafed to defendant; 
this was adjudged ill, and that no advantage could be 
taken by plea. 1 Sid. 421, 

But it hath been held in equity, that tho’ a will cannot 
enure as a releafe, yet provided it were expreffed to be 
the intention of the teftator that the debt fhould be dif- 
charged, the will would operate accordingly ; and that 
in fuch cafe it would be plainly an abfolute difcharge of 
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fill in him, tho’ he has devefted himfelf of his remedy, 
Hob, 163. 4 Co. 63. 

So where a man has divers means to come to his right, 
he may releafe one, and yet take advantage of the other ; but 
if a man has not any means to come to his right but by 
way of action, there by a releafe of all actions, his right 
by judgment of law is gone, becaufe by his own ad he has 
barred himfelf of all means to come atit. 8 Co. 152. 
Co. Litt. 286. 5 

Hetetofore releafes were conftrued with much nicety 
and great ftri&nefs, and being confidered as the deed or 
grant of the party, were according to the rule of law 









taken ftrongeft againft the releafor ; they now receive 
fuch interpretation as thefe grants and agreements do, 


and are favoured by the judges as tending to repofe and 
quietnefs. . Dyer 56. Plowd. 289. Hetl. 15. 8 Co. 
148. 

Hence it hath been eftablifhed as a general rule in the 


conftruction of releafes, that where there are general words 
only in a release, they fhall be taken moft firongly againft the 


releafor; but where there is a particular recital in a deed, 
and then general words follow, the general words /ball be 
qualified by the fpecial words. 1 Mod. gg. 1 Ld. Raym. 


235. 


2. Of the words and ceremony required in a releafe; 


and hiw for a covenant, agreement, or a difpofition by will 


may operate as areleafe. 


Littleton tells us, that the proper words of a releafe are 
remififfe, relaxaffe SF quietum clamaff, which have all the 


fame fignification. Lord Coke adds, Renunciare; acquie- 
tare ; and fays, that there are other words which will 
amount to a releafe; as if the leffor grants to the leffee 
for life, that he fhall be difcharged of the rent ; this 
is a good releafe. Litt. /. 445. Co, Litt. 264. Plow. 
140. 

"30 a pardon by aĉ of parliament of all debts and judg- 
ments amounts to a releafe of the debt, the word pardon 
including a releafe. 1 Sid. 261. 

An exprefs releafe muft regularly be in writing and dy 
deed, according to the common rule, eodem modo oritur; 
eodem modo diffolvitur ; fo that a duty arifing by recerd 


muft be difcharged by matter of as high a nature; fo of 


1 Roll, Rep. 43. 
Moor 


a bond or other deed. Co, Litt. 264. b 
2 Leon. 76, 213. 2Roll. Abr. 408. 2 Sand. 48. 
573. pl. 787. 

But a promife_ by words may before breach be difchar- 
ged or releafed. 1 Sid. 177. 2 Sid. 78. Cro. Fac. 
483, 620. Vide Cro. Car. 383. 1 Mod. 262. 2 Med. 
259. 1 Sid. 293. 

A releafe of a right in chattels cannot be without deed. 
È Leon. 283. 

A covenant perpetual, as that the covenantor will not 
fue without limitation of time, is a defeafance or abfolute 
.releafe ; and this conftruétion has been made to avoid 
circuity of action ; for if in fuch cafe the party fhould 
contrary to his covenant fue, the other party would re- 
cover precifely the fame damages which he fuftained by 
the other’s fuing; but if the covenant be, that he will 
not Jue till fuch a time, this does not amount to a releafe, 
nor is it pleadable in bar as fuch, but the party hath 
remedy only on his covenant. Moor 23. pl. 80, 811. 
xı Roll. Abr. 939. Bridg. 118. 2 Bulf. 95, 290. Hard. 
113. LeO 41. 2 Salk. 5735 5. Carth, 2t0n4 1 Lids 
Raym. 419, 691. See Cro. Eliz. 352. 1 And.307. 1 
Rell. Abr. 939, Carth. 63. Salk. 373. 1 Show. 46. 

If two are jointly and feverally bound in an obliga- 
tion, and the obligee by deed covenants and agrees not 
to fue one.of them ; 3 this is no releafe, and he may not- 
withftanding fue the other. Cro. Car. 551. March 95. 
2 Salk. 575. 

But if two are jointly and feverally bound, a relea/e to 
one difcharges the other. 1 Ld. Raym. 420. See 2 Vent. 
217. 1 Ld, Raym. 691. 1 Lev. 152. 

It feems agreed, that a will, tho’ fealed and delivered, 
cannot amount to a releafe, Lecaufe it is ambulatory and re- 
vokable during the teftator’s life ; and by reafon of the ex- 
ecutor’s confent requifite to every difpofition of a perfonal 
thing by will, and the injury that might accrue to the 


Sef. 509. 


the debt tho’ the teltator had furvived the legatee. 1 


Peer Will, 85. 2 Vern. 521. 


So in another cafe it was held, that a releafe b will 
can only operate as a legacy, and mutt be affets to pay the 


teftator’s debts ; and if a debt fo releafed by will be af- 
terwards received by the teftator himfelf in his life-time, 


the legacy is extin¢t, and fuch releafe by will intimates 
no more than that the executors fhould not after the 
2 Peer 


Vas s death trouble or moleft tie debtor; 
Vill, 3324 
ier a debt is mentioned to be devifed to the debtor with- 
out words of releafe or difcharge of the debt, and the 
debtor die before the teftator ; this will be a /ap/ed legacy, 
and the debt will fubfift. 2 Vern. 522. admitted. 


34 What foall be releafed, by areleafe of ALL CLAIMS 


and DEMANDS. 


Littleton fays, that a releafe of all demands is the beft 
releafe to him to whom it is made; and Cote fays, that 
the word demand is the largeft word in law except claim ; 
and that a releafe of demands, difcharges all forts of ations. 
rights and titles, conditions before or after breach, executions, 
appeals, rents of all kinds, covenants, annuities, contralts, 
recognizances, fiatutes, commons, €Fc. Litt. fects 508. 
Co, Litt, 291. 

But notwithftanding the large import ‘of the word de- 
mands, yet there are feveral inftances (which wide infra) 
where the generality of the words hath been reftrained to 
the particular occafion for which the releafe was made, 

By a releafe of all demands, all a€tions real, perfonal 
and mixed, and all aétions of appeal, are extinét. Litt. 
8 Co. 154. 

So a releafe of all demands extends to inheritances; and 
takes away rights of entry, feizures, &c. Co. Litt. 291. 
But if the King releafeth al] demands, yet as to him the 
inheritance fhall not be included, Bro. Prerogative, pl. 
62. Bridg. 124. 

By a releafe of all demands made to the tenant of the 
land, a common of pafture fhall be extinét. Co. Litt. 
291. 
p? releafe of all demands will bara demand of a relief, 
becaufe the relief is by reafon of the feigniory to which it 
belongs. Cro. Fac. 170. 

If 4. being poflefied of goods lofes them, and they 
come to the hands of B. who being in poffeflion, 4. 
by deed releafes to B. all a€tions and demands per- 
fonal which at any time before habuit wel babere potuit 
againft B. for any caufe, matter or thing whatfoever 7 
this fhall bar 4. of the property of the goods, fo that B. 
has the abfolute right in him by this releafe. 2 Roll. 

Abr. 407. 

By a releafe of all demands, all mainen are 


gone, forthe recoverer cannot fue out a feri fosas capias» ` 


or elegit, without a demand. Litt. 2a. cami 2 Rell. 
Abr. 407. i 

By a releafe of all demands to the ccna ofa ftatate 
merchant before the day of payment, the eonufee fhalt 
be barred of his a€tion, becaufe the duty is always in de- 
mand ; yet if he releafes all his rightin the land, it is 
no bar. Co. Litt, 291. Bridgmo1iz4.0) Si 

So a bond conditioned to pay money at a day to come,’ 
isadebtand duty prefently, and may be difcbarged by a 
releafe of all actions and demands before cia = of ae 
ment. Cro. Fac. 300. s 
But in an aĉtion of debt for non- pir fbsci of an 


award made for payment of money. at aday to come; 


there is no prefent debt, nor any duty before the day of 
Payment 
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payment is come, therefore it cannot be difcharged before 
the day, by a releafe of all ations and demands. Ye/v. 
214. Cro, Fac. 300. 

So if a man devifes a legacy of 20/. to J. S. at the 
age of 23, tho’ the legatee, after he attains the age of 21, 
and before the day of payment, may releafe it, yet by the 
word demands it is not releafed, but there muft be fpecial 


words for the purpofe. 10 Co. 51. 
A releafe of all demands does not difcharge a covenant 


not broken aż the time; buta releafe of all covenants 


will releafe the covenant. Cro. Fac. 173. 2 Roll. 
Abr. 407. Noy 123. For the difference when broken or 
not, fee Dyer 217. Litt. Rep. 86. 3 Leon. 69. 5 Co. 
71. Hoe’s cafe. 10Co. 51. Co. Litt. 292. 8 Co. 153. 
1 And. 8, 64. 

Ifa leffee tor life grants over his eftate by indenture re- 
ferving rent during the continuance of the eftate, and af- 
terwards releafes to the aflignee all demands ; this fhall 
difcharge the rent, for he had the freehold of the rent in 
him at the time. z Roll, Abr. 408. Cro. Fac. 486. 
Bridgm. 123: 2 Roll. Rep. 20. Poph. 136. 

So if leffee for years grants over by indenture all his 
eftate, referving a rent during the term, and afterwards 
releafes to the affignee all demands ; this fhall releafe the 
rent, for tho’ he cannot have an aétion to demand all 
the eftate, yet this is an eftate in him of the rent, and 
aflignable over ; and in an action of debt for any arrears 
after, he fhall claim it as a duty accrued from the eftate; and 
it fhall not be faid that the duty arifes annually on taking 
the profits, but this had its commencement and creation 
by the refervation and contract, which was before. 2 
Roll. Abr. 408. 

If there be leflee for years rendering rent, and the leffor 
grants over the reverfion, and the leffee attorns, and after 
leffee affigns over his eftate, and after the aflignee of the 
reverfion releafes all demands to the firft leflee, yet this 
dhall not releafe the rent, for there is neither privity of 
the eftate or contract between them after the aflignment ; 
but if the releafe had been made to the affignee, it had 
extinguifhed the rent. 2 Roll. Abr, 408. Moor 544. 
Cro. Eliz. 606. 

If he who has a rent-charge in fee releafes to the te- 
nant of the land all demands from the beginning of the 
world till the making of the deed of releafe; this fhall 
difcharge all the rent, as well that to come as what is 
paft. 20 Af. pl. 5. .2Roll. Abr. 408. 

It is faid by Littleton and Coke, that by a releafe of all 
demands a rent-fervice fhall be releafed ; but this it is faid 
is to be intended of a rent-fervice iz grof, as a feigniory. 
Litt, fe@. 510. Co. Litt, 291... Therefore in the cafe 
of Hen v. Hanfon, where in covenant brought on a cove- 
nant in a leafe for years to pay the rent referved, defen- 
dant pleaded releafe by the plaintiff of all demands at a 
day before the rent in queftion became due ; plaintiff re- 
plied that the releafe was in performance of an award of 
all matters in controverfy between the plaintiff and de- 
fendant; and on demurrer it was adjudged, that rhe rent was 
not difcharged by this releafe, as it became due by the per- 
ception HA profits, and was not like to a rent-charge, 
or a rent parcel of a feigniory ; and that this rent being 
incident to the reverfion, and part thereof, was no more 
releafed than the Teverfion itfelf; and this conftruétion 
fhouid the rather prevail, as it was not the intention of 
the party to releafe this rent: But Z<wvi/den faid, that in 
releafes and deeds when words are heaped up, the party 
who is to take advantage may take the ftrongeft word 
and the ftrongeft fenfe, and that is the reafon they are put 
in; and as to the intent, that muft be gathered from 
the words; and men muft take care what words they 
ufe, oportet politiam obedire legibus; non leges politie; and 
he faid, he could fee no difference between this rent and 
a rent in fee, both are rent-fervices, and neither de- 
mandable before they become due; otherwife than as in 
40 Ed. 3. 47. it is faid, there is a continual demand be- 
twixt lord and tenant ; and in this cafe there is a tenure 
between the leffee and him in reverfion ; and the reafon 
why the reverfion is not touched by this releafe is, be- 
caufe it can work only by way of extinguifhment, and 
mot by way of pafling an intereft ; but it was adjudged 
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at fupra. i Lev. 99, 100. 1 Sid, 141. 1 Keb. 499; 


510. See 2 Salk. 578. 


4. What fhall be releafed, by areleafe of ALt ACTIONS 
and SUITS. 


A releafe of all a€tions difcharges a bond to pay mos 
ney on a day to come; for it is Debitum in prajenti; 
quamvis fit folvendum in futuro; and it is a thing merely 
in aétion, and the right of ation in him who releafes; 
tho’ no action will lie when the releafe is made. Co; 
Litt. 292. 

But a releafe of actions does not difcharge a rent Zefore 
the day of payment, for it is neither debitum nor folven- 
dum at the time of the releafe ; nor is it merely a thing 
in action, for it is grantable over. Co. Litt. 292. 

So if a man has an annuity for a term of years, for lifé 
or in fee, and he before it be behind releafes all aétions ; 
this fhall not releafe the annuity, for it is not merely in 
action, becaufe it may be granted over. Co. Litt. 292. 
1 Bulf. 178. Cro. Eliz. 897. Mocr 113. But füch res 
leafe fhall releafe the arrears incurred before. 39 H. 6: 
43. 2 Roll, Abr. 404. 

If one releafe omnes querélas aut loguelas, this is as 
large as a teleafe of all aétions, and releafes all caufes 
of aétion, tho’ no action be then depending. Co. Litt. 
292. 
ong a releafe of all manner of aétions, all actions as 
well criminal as real, perfonal and mixed, are releafed. 
Co, Litt. 287. 

A releafe of aétions real is a good bar in aétions mix- 
ed; as affife of novel diffeifin; wafte; guare impedit, an- 
nuity ; and fo is a releafe of actions perfonal. Co. Litt. 
284. But not after the grantee has made his election. t 
Jones 215: 

In an appeal of robbery ot felony, a releafe of all ac- 
tions perfonal will not bar; becaufe an appeal, in which 
the appellee is to have judgment of death, iè higher 


than a perfonal aétion ; but a releafe of all manner of ac- 


tions, or of all aétions criminal, or of all actions mor- 
tal, or of all aétions concerning the pleas of the crown; 
or of all appeals, or of all demands, will be a good bar 
of any fuch appeal. Co. Litt. 287. 2 Hawk. P. C: 

196. 

Aad in an appeal of maihem a releafe of all actions 
perfonal may be pleaded, becaufe damages, only; are re- 
covered. Co. Litt. 288. 

A releafe of all actions is regularly no bar to an execu- 
tion, for execution is no aGion, but begins when the afion 
ends. Co. Litt. 289. 8 Co. 153. 

Alfo a releafe of all a€tions does not regularly releafe 
a writ of error, for zt 7s no ađion, but a commiiiion to the 
juftices to examine the record ; but if therein the plaintif 
may recover, or be reftored to any thing, it may be re- 
leafed by the name of action: 2 Inf. 40. Yelv. 209: 
Co. Liti. 288. 

But a releafe of all ations is a good bar toa frire facias; 
tho’ it be a judicial writ, for defendant may plead to it, 
and and it is in nature of a new original given by the fta- 
tute. Co: Litt. 290. Comb. 455. 

So in replevin a releafe of all actions is a good bar, for 
the avowant is defendant, tho’ in fome refpeéts he is plain- 
tiff. 2 Roll. Rep. 75. 

By areleafe of all fuits a man is barred of a writ of 
error. Latch 1104 

So by areleafe of all fuits a man is barred of execution, 
becaufe it cannot be had without application to the court, 
and prayer of the party; which is Ais fait. Co. Litt. 291; 
8 Co. 153. 

If adiffeifee releafés to the diffeifor all ations ; this 
is no releafe of his right of entry, for when a man has 
feveral means to come at his right, he may releafe one 
and yet take benefit of the other. Co. Litt. 28. b. 8 
Co. 141. 

So if a man by wrong takes away my goods; if I 
releafe to him all actions perfonal, yet by law I may 
take the goods out of his poffefion. Co. Litt. 286. 
Skin. 57: 

If 
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ff a man releafes all a€tions, by this he fhall releafe as 
well aétions which he has as executor, as thofe in his own 
right. 39 Ed. 3. 26, 2 Roll. Abr. 404. 2 Ld. Raym. 
1307. S. C. cited by Powel, and faid by him to be clearly 
fo, unlefs there was an action of his own for the releafe to 
work upon. 

Ifa man releafes all quarrels ; ; a man’s deed being taken 
mot itrongly againit himfelf, it is as beneficial as all ac- 
tions, for by it all actions real, perfonal and mixed, are 
releafed. Co. Litt. 292. 


5. How far a pofibility or contingent intereft may be 
released. 


Itis a gencral rule in our books that a mere poffibility 
cannot be releafed, and the reafon hereof is, that a re- 
leafe fuppofeth a right in being, and it was thought to coun- 
tenance maintenance to transfer chofes in action, pof- 
fibilities and contingent interelts. Co. Litt. 48. a. Cro. 
Eliz. 552. 

Hence it is held, that an heir at law cannot releafe to 
his father’s diffeifor in the life-time of the father, for zke 
heir foip of the heir is a contingent thing, for he may die 
in the life-time of the father, or the father may alien the 
lands. Litt. fe@. 446. Co. Litt, 265. a 10 Co. 51. 
Bridgm. 76. S. P. 

So if the conufee of a ftatute releafes to the conufor all 
his right to the land, yet he may afterwards {ue execu- 
tion, for he has no right to the land, but only a pofi- 
bility. 1 dud. 133. Co. Litt. 265. 2 Roll. Abr. 405. 
Cro. Eliz. 52. 

So if a creditor releafes to his debtor all the right and 
title which he hath to his lands, and afterwards gets judg- 
ment againft him, he may extend a moiety of the fame 
land, for he had no right to the land at the time of the 
releafe, and the land is not bound but in refpeét to the 
perfon. 2 Mod. 281. 2 Lev, 215, 

So if plaintiff releafes al? demands to the bail in the 
King’s Bench, and afterwards judgment be given againft 
the principal, execution may be fued againft the bail, 
for that at the time of the releafe there was only a pof- 
fibilty of the bail becoming chargeable. 5 Co.70. Co. 
Litt. 265, Moor 469. Cro. Eliz. 579. Hutt. 17. and 
` fee Moor 852. 

So if 4. recovers in trefpafs againft B. in B. R. and B. 
brings a writ of error, pending which A. releafes to B. 
all executions, and after the judgment is affirmed, and 
new damages given to 4, for the delay, on the flatute 
of 3 H. 7. this releafe fhall not bar 4. to have exetution 
of thofe damages, becaufe he had not any right to have 
execution, nor to any duty when the releafe was made. 

2 Roll, Abr. 404. Cro. Fac. 337. 1 Roll. Rep. 11. 

A leafe to the husband and wife for life, remainder to 
the furvivor of them for twenty-one years; the husband 
grants it over, and tho’ he furvived, yet the grant was 
held void becaufe i¢ avas contingent. Poph.5. 10Co. 51. 
Hut. 17. Raym. 146. 

If the next prefentation to a church be granted to 4. 
and B. and living the incumbent, A. releafes all his eftate, 
title and intereft to B. this releafe is void, it being of a 

- chofe in action ; /ecus had the releafe been made after the 
avoidance, at which time the intere{t would have been 
vefted in 4. Cro. Eliz. 173, 600. Owen 85. 1 Leon. 
167. 3 Leon. 256. and Dyer 244, 10 Co. 48. like 
point. 

From the reafons herein it was paid’ that if at Com- 
mon law a woman before marriage had accepted of a join- 
ture in bar and fatisfaction of dower, that this would not 
have bound her, becaufe at the time fhe had no right to 
dower. 4.Co. 1. 

A city orphan cannot at law releafe her orphanage part 
to her father, for fhe hath no right in her during the life 
of her father ; but it hath been held in equity, that fuch 
releafe being fora valuable confideration, as on the mar- 
riage of a daughter, and a portion given her by the fa- 
ther, fuch releafe may operate as an agreement to waive 
the orphanage, and hath accordingly been fo decreed in 
equity. 1 Peer Will, 638. 2 Peer Will. §27. Preced. 
Chan. 545- 

If there be a devife of a term fos years to 4. for life, 
remainder to B,——B. may releafe his right to 4. and 





R Es 


fuch releafe fhall extingui his intereft, tho’ it was objec- 
ted, that B. had only a poflibility at the time of the re- 


seafe made. 10 Co. 


But it was held, that B. could not affign over his in- 
tereft to a ftranger in the life-time of 4. the fame being 
only a chofe in aétion, anda mere poffibility, inafmuch as 
an eftate for life is in fuppofition of law a larger eitate 


4 Co. 66. 1 


than for any number of years. 10 Co. 47. 


Sid. 188. Raym. 146. 


But later refolutions, efpecially thofe which have been 
in courts of equity, have made a great alteration in this 


doétrine. 2 Vern. 563. 


As where one poffeifed of a term ded j to A. for 
B. devited 
this remainder to C, and died in the life-time of 4. and 
in order to defeat C. of his intereft, 4. afligned his term 
to a third perfon : And it was decreed by Lord Chancellor 
Ellefmere, that 4. the executor and devifee, for life was a 
truftee for B. and fhould not be at liberty to deilroy 
this remainder, but that the executor fhould preferve the 
leafe, fo as it might go according to the will, with the 
performance whereof the executor was intruited. Meor 


life, remainder to B, and made 4. executor ; 


806. 


life, remainder to B. It was agreed by all, that #. 


might align over this trufi, which ihews that a trut of a 


term in remainder may be transferred over by deed. 1 
Chan. Ca. 4 


One poffeffed of a term for years devifed it to 4. for 
B. in the life-time of 4. devifed 


his remainder to F. 8. who devifed it over ; and the quet- 





life, remainder to B. 


tion was, Whether 4. (the devifce for life) being dead, 
the devifee of J. S. fhould have the term; or whether it 
fhould go to the adminiftratar de bonis non; and it was 
decreed for the devifee of F. S. and the adminillrator de 
bonis non of B. was directea to affign over the term to hin. 


1 Peer Will. 572 


And in the cafe of Theobald v. Duffzy in the houfe of 


Lords, Mareh 1729-303 it was (inter alia) determined 
that a poffibility of aterm, is affignable for a good ccnfidera- 
tion. 

A duty uncertain at firft, which on a condition pre- 
cedent is to be made certain afterwards, is but æ pofi- 
bility, which cannot be releafed. 5 Co. 702. 2 Mid. 


281. 
As a womine pene waiting on a rent which cannot be 


releafed till the rent is behind, as the non-payment of 


the rent makes the nomine pane a duty. Yelv. 215. 
Brownl. 116. 

So if a man covenants to pay 10%. on the birth of a 
child, the covenantor cannot be releaied of the roZ. ic 
reiting merely in contingency whether fuch child will cver 
be born or not. Yelw. 192. 

So if an award be, that on plaintiff’s delivering defen- 
dant by a certain day, a load of hay, defendant fhall pay 
him 1o/. in this cafe the 10/. cannot be releafed defare 
the day, for it refts merely'in poilibility and contingency, 
whether the money fhall ever be paid, for it becomes 
a duty on delivery of the hay oniy, and not before. Yelv. 
21 
ta debt on bond againft defendant as adminiftrator, 
&c. defendant pleaded a releafe, whereby the plaintiff, 
reciting there were feveral contoyerfies between defendant 
and him about a legacy and the right of adminiltration, 
releafes to defendant all his right, title, intereit and de- 
mand of, in and to she perfonal efate of the inteflate ; and 
on demurrer this was held to be no plea ; and a difier- 
ence was taken by Holt, between a releafe of all demands 


to the perfon of the obligor or adminitirator, and a re- 


leafe of all demands to the perfonal eitate of the ob- 
ligor or adminiftrator ; that the lat will not diicharge 
the bond as the other may, becaufe the bond does not 
give any right or demand upon the perfonal efate, Ge. 
until jadgment and execution fued. Salk. 575. 2 Ld. 
Raym. 736. ’ 
If 4, promifes B. in confideration that he will fel} to 
his fon, certain merchandize at fuch a price, that if his 
fon does not pay it at the fealt of St. Michael hext en- 
muag, he himfelf will pay it; and before Michaelmas 4, 


releafes all aSions and demands to him who msde the pro- 
mule 3 





So where the truft of a term was devifed to 4. for 
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„is banithment for a time only, 
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mife; this fhalf not releafe the affumpfit, for till Michael- | ferve and wozfhip him after fuch a manner as we cons 


mus it cannot be known whether his fon will have paid it 
ornot, and till default by him, the other is not bound to 
pay it, fo it is a mere contingency till Michaelmas, which 
cannot be releafed. 2 Rol. Abr. 407-8. 

For more learhing on this fubje@, fee 4 New Abr. and 18 
Vin. Abr, zit. Releate. 

Weiegation, (Relegatio) A banifhing, or fending away ; 
as abjuration is forfwearing the realm for ever, fo relegation 
Co. Litt: 133: 

Uclief, (Relevamen, but in Domefday, Relevatio, re- 
Lwium) Signifies a certain fum of money which the tenant, 
holding by knights fervice, grand ferjeanty, or other tenure, 
(for which homage or legal fervice is due) and being at 
full age at the death of his anceftor paid unto his lord at 
his entrance. Mag. Chart.. cap. 2. and 31 Eliz: 1. 

at. 1. 

‘3 Braéton, lib. 2. c. 36. affirms, That it is called a relief, 
Quia hereditas que jacens fuit per antecefforis deceffum releva- 
tur in manus haredum, ES propter faam relevationem, faci- 
enda erit ab hærede quadam preftatio que dicitur relevium ; 
and Britton, c. 69. Of this alfo {peaks the Grand Cuftu- 
mary of Normandy, c. 34. Skene de verbor. fignif. verb. 
Relevium, faith, Relief, is a French word, from the 
Latin relevare, which is torelieve or take up that which is 
fallen ; for it is given by the tenant or vaflal who is of 


_ perfect age, after the expiring of the ward{hip to his fu- 


perior lord, of whom he held his lands by knight-fervice, 
that is, by ward and relief: For by payment thereof he 
relieves, and, as it were, raifeth up again his lands after 
they were fallen down into his fuperior’s hands, by reafon 
of wardhhip, &c. See ftat. 12 Car. 2. c: 24. 

Relief is otherwife thus explained, viz. A feudatory or 
beneficiary eftate in lands was at firt granted only for life; 
and after death of the vaffal it returned to the chief lord, 
for which reafon it was called feudum caducum, viz. fallen 
to the lord by the death of the tenant ; afterwards thefe 
feudatory eftates being turned into an inheritance by the 
connivance and affent of the chief lord, when the poffeffor 
of fuch an efate died, it was called Aereditas caduca, i.e. 
it was fallen to the chief lord, to whom the heir having 
paid a certain fum of money, he did then relevare heredi- 
tatem caducam out of his hands ; and the money thus paid 
was called a relief. ‘This mult be underftood after the 
conquelt ; for, in the time of the Saxons, there were no 
reliefs, but heriots paid to the lord at the death of his te- 
nant, which in thofe days were horfes, arms, Gc, and 
fuch tributes could not be exacted of the Exgli/s imme- 
diately after the conqueft, for they were deprived of both 
by the Normans ; and initead thereof in many places, the 
payment of certain fums of money was fubftituted, which 
they called a relief, and which continues to this day. Re- 
lief reafonable : It is likewife fometimes called /aw/ful and 


` ancient relief, which is injoined by fome law, or becomes 


due by cuftom, and doth not depend on the will of the 
Lord, viz. In a charter of King Jobn, mentioned by 
Matt, Parif. 178. Si quis comitum vel baronum noftrorum, 
five aliorum tenentium de nobis in capite, per fervitium mili- 
tare, mortuus fuerit, ES cum decefferit heres Juus plene æta- 
tis fuerit, &F relevium debeat, babeat hereditatem Juam per 
antiquum relevium: What that was we may read in the 
laws of William the Conqueror, c. 22. and of Henry I. 
c. 14. and before that time in the laws of Canutus, c. 97. 
viz. The relief of an earl was eight war-horfes with their 
bridles and faddles, four ricas, four helmets, four fhields, 
four pikes, four fwords, four hunting-horfes and a pal- 
frey, with their bridles and faddles: The relief of a ba- 
ron or thane was four horfes, two with furniture, and two 
without, two fwords, four lances, four fhields and an 
helmet, cum lorica, and fifty marks in gold, The relief 
of a vavafor was his father’s horfe, his helmet, fhield, 
lance and fword, which he had at his death. The relief 
of a villain or a countryman was his beft beaft, 7c. Cowell. 
See Black. Com. 2 F. 56, 655 87.0 4 Ve “atts 4733 


Yo 

Religion (Religio) Is virtue, as founded on reverence 
of God, and expeétation of future rewards and punith- 
ments; a fyftem of Divine faith and worfhip as oppofite 
to others. ohn/. That habit of reverence towards the 


_ Divine nature, whereby we are enabled and inclined to 












































ceive moft acceptable to him, is called religion. Wilkins. 

All blafphemies againft God, as denying his being or 
providence, all profane ‘coffing at the Holy Scripture, or 
expofing any part to contempt or ridicule, all im- 
poftures in religion, as falfly pretending to extraordinary 
commiflions from God,and terrifying or abuñng the people 
with falfe denunciations of judgments, Sc. All opez 
lewdue/s grofsly {candalous, fuch as was that of thofe per- 
fons who expofed themfelves naked to the people in a 
balcony in Covent-garden, with mot abominable circum- 
ftances ;—offences of this nature, becaufe they tend to fub- 
wert all religion or morality, which are the foundation of 
government, are punithable by the temporal judges with 
fine and imprifonment, and alfo fuch corporal infamous 
punifhment as to the court in difcretion fhal! feem meet 
according to the heinoufnefs of the crime. 1 Hawk. P. C 
6, 7. Seditious words in derogation of the eftablifhed 
religion are indictable, as tending to a breach of the 
peace. 1 Hawk. P.C.7. See Black. Com. 4 V. 43. 

The fix articles of religion eftablifhed, 31 Hen. 8. c. 146 
35 Hen. 8. c. 5. Commiflions to be granted concerning 
religion, 32 Hen. 8. c. 15. The authority of the King 
and the clergy in matters of faith. 32 Hen. 8. c. 26. 
34 & 35 Hen. 8. c. 1. Repeal of the former aéts re- 
lating to religion, 1 Ed. 6. c. 12. fe&. 3. Images in 
churches, €Jc. to be deftroyed, 3 tf 4 Ed. 6. c. 10. 
Repeal of the feveral atts of Ed. 6. 1 Mar. ff. 2. t. 2s 
Preachers, €Jc. to fubfcribe the articles. 13 Eliz. c. 12. 
Articles to be fubfcribed by proteftant diffenting teachers, 
rı W. & M. c. 18. fe&. 8, 10. Profeffion of Chriftian 
belief to be fubfcribed by Quakers, 1 W. & M. c. 18. 
Je@.13. See Blafphemy, Herefy, Nonconformifts, Papifis, 
Quakers, Recufant, Service and Sacraments. 

Beligious houles, (Religiofe domus,) Are houfes fet 
a-part for pious ufes, fuch as monafferies, churches, hofpitals 
and all other places where charity is extended to the relief 
of the poor and orphans, or for the ufe or exercife of re- 
ligion. See Notitia Monaffica, or A foort Hiftory of the 
Religious Houfes in England and Wales, by Thomas Tan- 
ner, Oétavo, who in an alphabetial order of counties, 
has accurately given a full account of the founders, the 
time of foundation, the titular faints, the order, the 
value and the diffolution,with reference to printed authors, 
and manufcripts which preferve any memoirs relating to 
each houfe ; with a learned and judicious Preface of the 
inftitution of religious orders, &c. Cowell. See Mona/- 
terlese 

Religious Men, (Religio) Such as enter into fome 
monaftery or convent, there.to live devoutly ; And in 
ancient deeds of fale of land, the purchafers were often 
reftrained by covenant from giving or alienating it, viris 
religiofis, to the end the land might not fall into mortmains 
Cowell. 

Religious Ders, For the qualification of clergy. 

ee Ordination. 

Relinquithment, Is forfaking, abandoning, or givin 
over. It hath been adjudged, that a perfon may in ek 
an ill demand ina declaration, &e. and have judgment 
for that which is well demanded. Sty/e175. In afflife the 
the count was of a meffuage, and four acres of land in B. 
and the jury having a view only of the land, the demand- 
ant relinguifbed his plaint to the houfe. Dyer 66. But 
on affife where the plaint was for fifty-three fhillings and 
four-pence rent, no part of that rent could be re/inguijbed, 
becaufe æ rent is an intire thing. Ibid. 61. In a writ of 
annuity, where the jury found the arrears, but did not 
affefs damages or cofts, which could never be fupplied by 
a writ of enquiry ; plaintiff was admitted to rel/ingui/h and 
releafe the damages, and had judgment for the arrears, 
11 Rep. 59. 

Beliques, (Religuia) Are fome remainders, fuch as 
the bones, &c. of faints who are dead, preferyed by per- 
fons living. with great veneration, as facred memorials 
of them: They are forbidden to be ufed or brought inte 
England, by feveral ftatutes ; and juftices of peace aré 
empowered to fearch houfes for popifh books and reliques, 
which when found are to be defaced and burnt, &. 3 
Fac. 1. ¢. 26, s 
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REM 


Remainder, (Remanentia) Is an efate limited in lands, 
tenements or rents, to be enjoyed after the expiration of 
another particular eflate, For example, A man may let 
to one for term of his life, and remainder to another for 
term of his life. Lit, cap. Atturnment. And this remainder 
may be either for a certain term, or in fee-fimple, or fee- 
tail, as appears by Broke, tit. Donee and Remainder, 245. 
and Glanvile, lib. 7. cap. 1. The difference between a 
remainder and reverfion, according to Spelman, is this, 
That by a reverfion after the appointed term, she effate re- 
turns to the donor, or his heirs, as the proper fountain ; 
whereas by remainder it goes to fome third perfon, ora 
ftranger. Cowell. 

Remainder is defcribed to be a remnant of an eftate in 
lands or tenements, expe&ant on a particular effate created 
together with the Jame, and at the Jame time, and is fo ex- 
pectant on the particular eftate, that unlefs it can take 
effet when the particular eftate determines, it is void. 
oe Lit. 49; 143. 2 Co. 51. Moor 344. Vaugh. 
269. 


1. Of the feveral kinds of remainders, as diftinguifed in- 
to remainders vefted, or in contingency and abeyance. 

2. Of crofs remainders, or thofe arifing by implication and 
confirudion of law. 

3. Of what things a remainder may be made, or limited. 

4. What words are fufficient to create a remainder. 

5. Of the continuance of the particular eftate, and when 
the remainder is to commence. 


1, Of the feveral kinds of remainders, as diftinguifbed into 


remainders vefled, or in contingency and abeyance. 


If an eftate be limited, either at Common law, or by 
way of ufe, to one for life, or in tail, remainder to the 
right heirs of F. S. who is then dead, this isa good re- 
mainder, and wefts prefently in the perfon abo is heir at 
law to J. S. by purchafe; and tho’ a daughter be then 
heir at law, and after a fon is born, yet fhall the daughter 
retain the land againft him ; for the being heir, and 
coming within the defcription at the time when the re- 
mainder was limited, it then vefted and fettled in her im- 
mediately as a remainder by purchafe, and fhall not by 
any accident after be defeated. 2 Rol. Abr. 415. 1 Co. 
95, 103. Plow. 56. 

But contingent remainders are of three forts ; Firft, 
When it is a limitation to one not iz efè, for in that 
cafe, if the remainder-man never does come iz efè, it is 
a void remainder. Secondly, When the particular eftate 
may determine before the remainder can commence; as 
an eftate to 4. for life; and from and after the determi- 
nation of his eftate, then to C. during the life of 4. this 
is good by contingency, that is, if 4. forfeit his eftate by 
alienation, or otherwife, in his life-time. Thirdly, When 
there is a limitation precedent, or fomething to happen 
before the remainder can take effect, which may happen ; 
as a remainder to commence when J. S. fhall return to 
England from Rome. In the cafe of Dormer v. Fortefcue, 
Mich. 14 Geo, 2, Per Lee Chief Juftice, > 

But if 7. S. in the cafe above, be living at the time of 
the remainder limited to his right heirs, this puts fuch 
remainder in abeyance or contingency, that is, it is in no 
perfon but iz nubibus till the contingency happens, for it is 
not in the feoffor or donor, becaufe he has limited it out 
of him, and all remainders muft pafs out of him at the 
time of the limitation. tho’ they do not prefently veft in 
the perfon intended ; and in the right heirs of 7. S. it 
cannot be, becaufe he cannot have heirs during life ; fo 
there is no perfon in rerum natura within the defcription, 
to take it ; therefore it is in the mean time in abeyance or 
expectancy, to weft or not vef; as the cafe happens; for if 
J. S. dies during the particular eftate, then the remain- 
der prefently takes place in his heirs; but if the particu- 
lar eftate determines by death or otherwife in the life of 
J. S. then fuch remainder is become totally void, and 
can never veft, but the eftate fettles again in the feoffor 
or donor, as if no fuch limitation in remainder had 
been ; and he becomes tenant to the precipe, and is obliged 
to do the fervices; and tho’ F. S. die foon after, yet 
his heir can have no benefit by it, not being capable of 
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taking the remainder when it fell. 1 Co. 135.1 iG. Lan? de 
378.a. 2-Co. 51, 2 Rol. Abr. 415. Plow. 28; Goons 
Poph: 74. Moor 720. . 3 Co. 20. 10 Co. $0, Raym. 
145. Pollex. 56. 

But if there be no fuch F. S. at the time of the limita- 
tion, tho’ he be after born, and dies, during the par- 
ticular eftate; yet his heirs hall never have the remain- 
der. Soifa remainder be limited to 4. fon of B. in tail, 
&c. or to E. wife of D. where in truth there is no futh 
A. or E. tho’ B: has a fon called 4. or D. marries one 
E: yet they can never take the remainder ; becaufe if 
there be fuch perfons as the words of the gift import, 
there the remainder ought to veft in them prefently, and 
they will never after be made capable of taking it;-but 
if there be no fuch perfon then 7# efè, none who come 
within that defcription after can lay claim toit, becaufe 
the limitation was prefent to fuch perfons; but a re- 
mainder limited primogenito filio, or proximo heredi mafculo 
of A. or projinguioribus heredibus de fanguine puerorum, or 
Jeniori puero of A. or to the right heirs of Æ. there being 
then fuch 4. in efè, or to the wife 4. fhall marry 3. 
thefe are good ‘remainders, and veft when fuch per- 
fons come in effe as are within the defcription ; becaufe 
here appears no prefent regard for any per‘on in particu- 
lar, therefore if they anfwer the defcription at any time 
before the particular eftate determines, it is time enough ; | 
and fo there is a diverfity between a remainder limited to 
one by name 7a particulaF, and fuch remainder limited by 
defcription or circumlocution, or between a general name 
anda fpecial name. “Co. Lit. 3. "1Co. 66. "2 GANGEN 
Hob. 33. Moor 104. Dyer 337. “2 Leon. 210. 1 Rol. 
Rep. 254. : 

A. makes a leafe to B. for life of B. and after the 
death of 4. to remain to B. and his heirs; this remain- 
der is contingent, and cannot veft prefently, for if 4. 
furvives B. it is void; and because otherwife the ope- 
ration of livery would be interrupted during the life of 
A. for he cannot give himfelf any efiate, his livery ope- 
rating to pafs eftates from him, not to give any to him 
who had the whole before; therefore during his life the 
operation of the livery muf ceafe, and by confequence no 
remainder can take effect in virtue of that livery, which 
pro tempore being at an end, all that depended thereon + 
ceafes too, and can never after be revived; for the 
livery muft carry out all the eftates at once from the 
feoffor, and if he comes again into the poffeffion before 
they can all take effe&t, this breaks the force of the li- 
very, and brings back again to him all that fuch livery 
had taken out from him, and then they can, never take 
effect but by a new livery ; this is the reafon of the 
common cafe, that one cannot give lands to another to 
begin after his death, becaufe being to make livery pre- 
fently, if that cannot operate prefently, it can never ope- 
rate at all, for-it is a contradiction to give lands to one 
by a folemn livery, which is an aét executed and works 
prefently, and yet by words to reftrain that operation to 
a future time; but in the principal cafe, where 4. dies 
firft, there no interruption is of the livery, for B. had 
an eftate for life by virtue thereof, and before that de- 
termines, the fame livery, which carried the remainder 
in abeyance, for the uncertainty of its taking effect, does 
on 4.’s death direét and fettle, or bring down the remain- 
der to B. and his heirs. 10 Co. 85. 

If a leafe be made to 4, B. and C. for their lives, and 
if B. furvives C. then to remain to B. and his heirs, this 
remainder is in abeyances becaufe tho’ the perfon be cer- 
tain, yet fince it depends on C.’s dying before him, till 
that be known the remainder cannot veft. So if a leafe 
be made to 4. for life, and after the death of B. who is 
a ftranger, to remain to C. in fee, or to 4. in fee, thefe 
remainders are in abeyance or contingency, and depend 
on B.’s dying before C. or 4. for if he furvives them, the 
remainder cannot take effect. 3 Co. 20. 10 Co, 85. , 
Co. Lit. 378, 

If a leafe be made to 4. for life, remainder to the 
abbot of D. and his fucceffors, tho’ the abbot be then 
dead, fo as there is then no abbot at all, yet the remain- — 
der {hall be good if an abbot be made before the death — 
of 4. Soof a remainder to a mayor and commonalty, — 
dean and chapter, prior and convent, @,. tho’ ia 
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be then no mayor, dean or prior. So of a remainder to 


the bifhop of D. parfon of D. or other fole corporation 
and his fucceffors; thefe remainders not being limited to 
them by name fpecially, but to them generally, and f 
auboever comes within the dejcription before t he determination 
of the particular eftate, is capable of taking by virtue thereof, 
are good remainders in abeyance, 7e. But if there be 
no fuch corporations at the time of the limitation, then 
the remainders are total!y void; and none created after, 
tho’ by the fame name, can take thefe remainders, not even 
if a patent be then pafied to make fuch corporation. Co. 
Lit 264, Hob? 33. 2Co. 51. 10 Co.30. Moor. 104. 
1 Rol. Rep. 254. 2 Bull. 275. 


2. Of crofs remainders, or thofe arifing by implication and 
conftruction of law. 
4. having iffue five fons, his wife being enfient, de- 


_Vifed two thirds of his lands to his four younger fons, and 


the child in ventre fa mere if he were a fon, and their 
heirs; and if they all die without ifue male of their bo- 
dies or any of them, that the lands revert to the right 
heirs of the devifor; by this devife the younger fons were 
tenants in tail in poffeffion, with crofs remainders in tail 
to each other, and no part fhall revert to the heir of the 
devifor till all the younger fons be dead without iffue male 
of their bodies. Dyer 303. x 

But where one having iffue three fons, 4. B. and C. 
devifes one houfe to 4. and his heirs, another to B. and 
his heirs, and a third to C. and his heirs, provided that 
if all his faid children die without ifue, that then the 
theffuages remain and be to his wife and her heirs; it was 
held by three judges, that on the death of one of the fons 
without ijjue the wife might enter, and that here there were 
no-cro{s remainders from one fon to another, becaufe be- 
ing devifed to them feverally by exprefs limitation, there 
Shall be no greater eftate to them by implication ; but 
Lee Ch. J. doubted; and Dederidge faid, that tho’ per- 
haps crofs remainders may be by implication where there 
isa devife to two feveral perfons, yet not fo if to more; 
for when one dies there cannot be feveral effates by moieties 
to feveral perfons, and when another dies, remainder again 
to another, becaufe of the uncertainty and inconvenience ; 
and that it was never feen in any book, where an eftate is 
limited to divers, that there could be crofs remainders. 
Cro, Fac. 655. 2 Roll. Rep. 281. Cart. 173. cited, 
and admitted to be law. As in 4 Leon. 14. 

One feifed of lands in fee, by will devifes Black Acre 


to 4. his daughter, and heirs, and White Acre to his 


daughter 2. and her heirs; and if fhe die before the age 
of fixteen years living 4. then 4. to have White Acre to 
her and her heirs ; and if 4. die, having no iffue, living 


- B. then B. to have the part of 4. to her and her heirs ; 


and if both die, having no iffue, then to F. S. and his 
heirs, and dies; B. attains her age of fixteen years; and 
then dies without iffue in the life of 4. and firft it was 
held by three juftices againft Dyer, that the daughters had 
an éfate-tail onthe whole will, and nota fee determinable 
onacontingency fubfequent; fecondly, that by the words 
“ if both die without ifue,” no crofs remainders in tail 
were created by implication, but that on B.’s death with- 
out ifue, after fixteen, J. S. fhould have her part pre- 
fently without ftaying till the death of 4, without iffue. 
Dyer 330. 1 Benl. 212. 1 Rol. Abr. 839. Vaugh. 
267. 2% > 
7 feifed of lands in fee, by will devifes all his lands 
in the county of, &e. to his two daughters B. and C. and 
their heirs, equally to be divided betwixt them ; and in 
cafe they happen to die without iffue, then to his nephew 
F. S. and the heirs male of his body, and ‘dies ; and it 
was adjudged, that on the death of B. one of the daughters 
of the other fifter took her moiety as a crofs remainder. 
Raym. 452. Skin. 17. 2 Jon. 172. 2 Show. 136. 
Polex. 434. And fee 2 Vern. 545- 3 Mod. 107. 

` Crofs remainders can never arife between more than two, 
from the great confufion it would otherwife create. Cro. 


ac. 655. 1 Vent. 224. .Raym. 455. Fitzg. 97. 2 
Fon. 82. 


It is clearly agreed, that crofs remainders can only arife 


in Jaf wills, and are not to be allowed of in any deed or 
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conveyance. Co. Litt. 25. 1 Roll. Abr. 837. 2 Show. 
136. 

pee Helden feifed in fee, and having ifue a fon 
and three grandchildren, by his will deviled part of his 
eftate to his wife for her life, and the reverfion of fuch 
part expectant on her death, and all other his. freehold 
tenements, €%c. he gave to his fon Richard Holden for 
life, and after his death to his firt and other fons fuc- 
ceflively in tail male; and for default of Juch ifue, and 
after the determination of the, jaid eilates, he gave the 
premiffes to his grandfon Richard Holden, and his grand- 
daughter Elizabeth Holden, to be equally divided be- 
tween them, and to the heirs of their re{pective bodies 
iffuing ; and for default of fuch ifue he gave the pre- 
miffes to his grand-daughter Ane in fee: the teftator 
died feifed, Richard the fon died without iffue male, 
whereupon Elizabeth and the grandfon entered, and 
Elizabeth died without ifue generally ; Anne Holden mar- 
ried Jobn Jarvis; and the queftion was, whether there 
were cro{s remainders between Elizabeth and Richard the 
grand{fon, or whether the moiety of Elizabeth fhould go to 
Anne or to Richard? And it was refolved, that there 
were no crofs remainders between them, becaufe here are 
no expre/s words, nor is there a neceflary implication, 
without either‘of which crofs remainders cannot be rai- 
fed; that the words, and for default of fuch ifue, being 
relative to what goes before, mean only, and for default 
of heirs of their refpective bodies, and there it is no more 
than as if it had been a devife of one moiety to Richard 
and the heirs of his body, and of the other moiety to 
Elizabeth and the heirs of her bedy, and for default of 
heirs of their refpective bodies remainder over; in which 
cafe there could be no doubt; and it was held that this 
cafe differed from the cafe /upra, the word re/pecfive be- 
ing in that cafe, and the firft devifees were the teftator’s 
daughters, and the remainder- man only a nephew; 
whereas in the prefent cafe, Anne was as near to the tefta- 
tor as Richard. Comber v. Hill, Pafch. 7 Geo. 2. in 
B.R. and Mich. 8 Geo. 2. a like cafe in B. R. between 


Browne v. Williams. : 


3. Of what things a remainder may be made, or li- 
mited. 

As to eftates of inheritance, there can be no doubt but 
that the grantor, having a perpetual and durable intereft 
in the eftate, may fhare and divide it, or grant as many 
remainders over as he thinks proper. 4 New Abr. 492. 

But as to perfonal goods and chattels, it was formerly 
held, that they in their own nature were incapable of 
any limitation over, being things ¢ranfitory, and by many 
accidents fubject to be loft, deftroyed or otherwife im- 
paired, and the exigencies of trade requiring a frequent 
circulation thereof, in which they differ from lands and 
tenements which are permanent, therefore what is called 
an effate in lands is termed property in perfonal chattels ; 
hence it was held, that a grantor’s devife of a perfonal 
thing to one, tho’ but for an hour or minute, was a gift 
for ever; and an abfolute difpofition of the intire proper- 
ty. Bro. Devife 13. Plow. 521. Dyer 74. 8 Cas 

4. 
: Hence it was a long time before the courts of juftice 
could be prevailed upon to have any regard for a devife 
over even of a chattel real, or a term for years after an eftate 
for life limited thereon, becaufe the eftate for life being 
in the eye of the law of greater regard and confideration 
than an eftate for years, they thought he, who had it de- 
vifed to him for life, had therein included all that the 
devifor had a power to difpofe of ; but zow Juch remainders 
over are allowed under the name of executory devifés, and are 
eftablifhed both in courts of law and equity, provided 
they tend not to a perpetuity, fo as to make eftates un- 
alienable, 4 New Abr. 294. 

Alfo a diftinction was formerly taken between a de- 
vife of a perfonal chattel to one for life, with a remainder 
over, and of the w/e only; that in the firt cafe the 
devifee for life had the abfolute property, but not fo in 
the fecond, for that the firft devifee had not the property 
of the goods, but only a fpecial intereft in them, fo that. 
there {till remained a property which might be limited 

over ; 


over; but this diftin&tion is now exploded in conformity 


to the Civil law, and the devifee in remainder is allowed 
in equity the like remedy in both cafes. Plow. 521. 


Cro. Car. 346. 1 Rol. Abr. 610. March 106. Owen 
39: IEG Gas E29 <2, Vern. ZAG ab ew Mahe X. 
502, 651. 


But a devife of a term for years or perfonal chattel 
to one for a day or an hour, is a devife of the whole 
term or intereft, if the limitation over is void, and it ap- 
pears at the fame time that the whole was intended to be 
difpofed of from the executors. 1 P. Will. 666. 

A. being poffeffed of a term-for ninety-nine years, de- 
vifed it to B. for life, and after to fix others fucceffively, 
for their lives; if the term fo long continue; and all the 
feven perfons being dead, and the term continuing, it was 
adjudged, that it fhould revert to the executors of the 
teftator, and that it did not veft in the furvivor of the 
devifees fo as to tranfmit it to his reprefentatives. 1 Salk. 
231. 1 Ld. Raym, 325. 

A farmer devifed his ftock (which confifted of corn, 
hay, cattle, &c.) to his wife for life, and after her death 
to plaintiff. It was objected, that no remainder can be 
limited over of fuch chattels’ as thefe, becaufe the ufe 
of them is to {pend and confume them ; but the Matter of 


the rolls faid the devife over was good, but added, if any of 


the cattle were worn out in ufing, defendant was not to 
be an{werable for them; and if any were fold as ufelefs, 
defendant was only to anfwer the value of them at the 
time of the fale; and an account was decreed to be taken 
accordingly. Abr. Equ. 361. 

. A. gives his fiter, by will, 10/. and direéts that fuch 
part of his perfonal eftate, as his wife fhould leave of her 
fubftance, fhould go to the fiter; whatever the wife has 
not employed in that way, fhall go over and be accounted 
for. 1 P. Will, 651. 

But if a chattel real, money, goods or other perfonal 
things, are devifed to one, and the heirs of his body, or 
to one, and if he dies without heirs of his body, remainder 
over; this remainder is totally void, and the courts of 
equity will not allow of a bill by the remainder-man to 
compel fecurity, &c. or to have the money, &c. after 
the death of the firit devifee, but it fhall go to his execu- 
tors or adminiftrators ; for the firft devife gives the ab- 
folute property of a perfonal efate, as the like devife of 
a real eftate before the ftatute de donis gave the abfolute 
fee, upon which no limitation could be made further, 
and as the heirs are the reprefentatives to take the real 
eftate, fo are the executors to take the perfonal. eftate ; 
and this is not within the ftatute de donis, but remains as 
at Common law. 2 Vent. 349. 2 Vern. 600. 1 Salk. 
156. Abr. Eq. tit. Devife. 

If 4. devife that his goods and furniture fhall remain 
in his houfe to be enjoyed according to the limitations of 
his will, by thofe intitled to the houfe, the firft who 
would be tenant in tail of the houfe becomes abfolute 
owner of the goods. Saunders v. Saunders admitted. 

Not only lands and tenements, but alfo rents, com- 
mons, eftovers, or any other intereft or profits iz efe, 
wherein the grantor hath the abfolute property to him and 
his heirs, may be granted with remainder over, Plow. 


379- 9 Co. 48, 97. 


So if one hath the office of park-keeper, forefter, gaoler, 
fheriff, &c. to him and his heirs, he may grant thofe 
offices to one for life, remainder to another for life, &&c. 
for omne majus continet in fe minus, and as they are grant- 
able over in fee, fo may they be granted in fucceffion to 
one for life, with remainders over, Gc. 9 Co. 48. 1 
And. pl. 201. 

It was formerly doubted whether there could be a re- 
mainder of a rent de novo, that is, whether a man feifed 
of lands in fee, could thereout grant a rent-charge to 
one for life or years, remainder to another in fee, or in 
tail; and this doubt arofe from the rent not having any 
exiftence before it was created, confequently no rever- 
fion could be left to the grantor, out of which the re- 
mainder was to arife; but it hath been adjudged, and 
is now fettled, that /uch grant in remainder is good, the 
grantor having the abfolute intcreft in the eltate out 
of which it is to arife, and his intention gives it being 
for the whole, out of which the leffer eftates are carved. 
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Bat if he grant fuch rent for life or years, to one with- 
out going further, he cannot after grant the reverfion 
thereof to another; becaufe he has no reverfion in him: 
2 Rol. Abr. 415. 2Co.70, 76. 2 Vent. 240, 1 Leos. 
144. Sid. 285. 2Salk.577. 2 Lutw. 1225. Moor; 
PL. MOOr 2 E 

The King may grant an eftate in an office to commence 
in futuro, or on a contingency, for he hath no inheri- 
tance in the office, or to the execution of it, but in point 
of intereftonly to grant. And there isa diverfity between 
offices in fee exifting; and fuch as are granted only for 
life, which being as a new thing created, may, asa rent 
de novo, be granted to commence in futuro. 4 Mod. 275. 
1 Ld. Raym. 52. Carth. 350. Salk. 465. Comb. 


3$: 

If one be created Baron, Vifcount, Ear), &c. by patent, 
and after, in the fame patent, the fame honour is granted 
to another in remainder, yet this operates as a new grant 
and not as a remainder, for the King had no reverfion af 
that honour in him, tho’ he had {till the fame power of 
appointing one in fucceffion to take it, as hẹ had of grant- 
ing it to the firt. Show, Par. Ca. 5, 11. 

A licence to fell wine may be granted to one for life, 
remainder to another for life; becaufe by fuch licence not 
only an authority pafleth, but ax interet by way of re- 
ftution, to that which was the fubjects right before it 
was prohibited by ftatute. 1 Lev. 220. Bridg. Rep. — 


113. 


4. What words are fufficient to create a remainder. 

The word remainder is no term of art, nor is it neceffary 
to create a remainder. So that any words, fufficient to 
fhew the intent of the party, will create a remainder ; be- 
caufe fuch effates take their denomination of remainders 
more from the nature and manner of their exiffence, after 
they are limited, than from any previous quality inherent in 
the word REMAINDER. To make them {uch therefore, ifa 
man gives lands to 4. for life, and that after his death 
the land fhall revert, or defcend to P. for life, &c. this 
is 2 good remainder, and may be pleaded as fuch. 1 Roll. 
Abr. 416. ‘Plow. 29. 1 Roll. Rep. 319. Dyer 125. 

So if lands are given to one and the heirs male of his 
body, and to him and the heirs female of his body, this 
limitation to the heirs female is a remainder; becaufe it 
is not to take place till the eftate to the heirs male is {pent. 
Co. Litt. 377. a 

So if lands are given to a widow, and to the heirs of the 
body of her late hufband, on her begotten. This is a re- 
mainder to the heirs of the body of the hufband; becaufe 
it cannot take effect till after the widow’s death, who has 
an eftate for life. Co. Lit. 26, 200, 2 Mod. 210. 

So an eftate limited to 4. for life, or in tail, & pof 
decefium ejus, or pro defedu talis exitus, to B. and the 
heirs of his body, is good, tho’ there he not the word re- 
mainder. So if a leafe be made to 4. for life, and that 
after his death B. {hall have the profit, this is a good re- 
mainder to B. Plow. 159. Moar: pl. 54. Dyer 125. 
1 Roll. Rep. 319. Cro, Eliz. 10, 742. 

So a leafe to 4. for life, and that after his death his 
children fhall have it, is a good remainder. 6 Co. 17. b.. 
Raym. 83. 

Nay, tho’ an eftate be limited exprefsly as a remain- 
der, yet if it be not fo in conftruétion of law, the word 
remainder will have no force to make it fuch. As if 4. 
feifed of lands in fee, he and B. levy a fine to C. in 
fee, who grants and renders to B. in tail, rendring rent 
to 4. and if B. died without iffue, tenementa pred’ integré 
remanebunt to A. and his heirs; B. fuffers a common re- 
covery ; A. diftrains for his rent ; and this was adjudged 
a reverfion, and as fuch the rent, paffed with it to 4, and 
was chargeable on the land in whofe hands foever it. 
came, by virtue of the contra& which cannot be deftroyed. 
by the recovery, tho’ the reverfion is thereby barred, 
Cro. Eliz. 727,768, 792. Moor, pl. 795. Co. Lit. 299. 
Raym. 142. A 

But here it may be. proper to take notice of a fet o 
words fometimes ufed in leafes for years, which are fo far 
‘a part of the limitation and defcription of the firk in- — 
tereft, that they cannot again be made ufe of to pafs any- 
further intereft in the fame land. As if one mei 3 
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leafe to 4. for eighty years, if he fo long live, and if he 
happen to die within the term, then the lands for 
the refidue of the term, or for fo many years as fhall 
be then remaining of the term, to go ower to an- 
other, this limitation over is void ; becanfe the time, or 
term, of eighty years was not abfolute to 4. but was 
determinable after bis death, aud by his death the whole 
term is at an end; as it a jeafe had been made to him 
barely for his life, and then to limit the refidue of a term, 
when nothing thereof remains, is repugnant and void ; 
but fome opinions incline, that a devile in fuch a manner 
would be good, by reafon of the intent of the party, and 
the equivocal fignification of the word terminus, which 
may, tho’ not ftritly, fignify alfo the time or fpace 
of eighty years, as well as the eftate or intereft for 
eighty years determinable as aforefaid. But now if a 
leafe be made to 4. for eighty years, if he fo long live, 
and if he die within the term, then the land to go 
over to another for the refidue of the eighty years, this 
is a good remainder, because tho’ the term or intereft be 
determined, yet the land, and part of the years, frill re- 
main; thefe years may be made the meafure of the fuc- 
ceeding intereft, as any other number of years may be. 
@roP Bl 216. 1 Leon. 218. 1 Co. 153. 3 Leon. 195. 


2 Roll. Abr. 415. Plow. 198. Moor 247, 520. pl. 441. 
1 And. 259. 
J. S. ieifed of lands in fee by indenture demifes 


them to 4. for life, habendum to A. B. C. and D. his 
three fons for their lives, and the life of the furvivor of 
them /ucceffively ; after the death of the latter it was ad- 
judged in this cafe, Firft, That if the fons could take, 
it muit be by way of remainder, they not being parties to 
the deed, and then it muft be as joint-tenants, which 
could not be by reafou of the word <‘ /uccefive.” Se- 
condly, That they could not take in fucceifion, for the 
uncertainty whofe eltate or interet was to commence firit, 
Hob. 313. Hutt. 87. 

A, by indenture makes a leafe to B. for 40 years, if 4. 
fo long live, and after his death to C. (who was no party 
to the deed) for one thoufand years, and then J. levies a 
fine and dies, and five years pafs after his death, and then 
plaintiff claiming under C. enters, &c. this is zo remain- 
der at all to C. for firt, prefently it cannot velt by reafon 
of the leffor’s life interpofing, therefore no remainder is 
vefted. Secondly, As a contingent remainder it cannot be 
good ; becaufe then 7t ought to have a particular eftate to 
Jupport it, and ought to be in abeyance, or contingency, 
to veit or not vet when that determines ; but here the firit 
leafe is no fuch particular eftate ; becaufe that reaches not 
to the commencement of the remainder, nor is the re- 
mainder limited with any regard to the particular eftate ; 
becaufe it is not to commence on the determination of 
that, but at a future time, wiz. on death of the lefor, 
and there is no contingency in the cafe, for it is to take 
effeét at all events, on the death of the leffor, be it be- 
fore or after the end of the term, therefore it can be 
no other than a future intere/é termini to begin after the 
Geath of the party who grants it, which being but for 
years it may well do; becaufe i enures by way of con- 
tra@, and tho’ the grantee there was no party to the 


` deed, and therefore, as objected, could take nothing, 


yet it appears, that judgment was given for plaintiff; 
which proves, Firft, That the grantee had an intereft ; 
Secondly, That this intereft was not barred. by the fine, 
and five years non-claim after the death of the grantor, 
not being touched, devefted or turned to a right; Thirdly, 
That tho’ the grantee was no party to. the indenture, yet 
he might well take by virtue thereof, if he gets the in- 
denture to make out his title, for the grantor can’t dero- 
gate from his own grant, or avoid. his own atts. Raym. 
140. 


5» Of the continuance of the particular eftate, and when 
the remainder is to commence. 

If a man makes a leafe to 4. for life, and that after 
the death of 4. and one day after, the land shall remain 
to B. for life, &c. this issa void remainder, becaufe not 
to take effect immediately. on the determination of the 
firt etate, and fo during that time there would be an 
interruption of the livery, and no. tenant of the freehold; 
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either to do the fervices, or anfwer to ftrangers precipes: 
Plow, 25. Raym. 144. that the law is nice to an initant. 
1 Ld. Raym. 316. 

A. feited in fee, devifes his lands to B. eldeft fon of 
his brother C. for life, remainder to the firt fon of B. 
in tail, and fo to all his other fons in the fame manner 
fucceflively, remainder to D. fecond fon of C. for life, 
remainder to his firt and other fons in tail fucceffively; 
and dies; B. enters and dies, leaving his wife enfient 
with a fon, then D. enters as in Ait remainder, and fix 
months after the fon is born; and all this matter being 
found fpecially, ’twas adjudged in C. B. for D. againit 
the fon; Firit, Becaufe this being a contingent remainder 
to the fon, and he not being born at the time when the 
particular eftate determined, became void; Secondly, D. 
being the next in remainder, and having entred before the 
birth of the fon, WASIN BY PURCHASE, therefore fhall 
not lofe his eftate by a fon born after; and this judgment 
was affirmed in B. R. for they held it plainly to be a 
contingent remainder, and not an extcutory devife, Or a 
{fpringing remainder, for that would introduce a perpetuity 
not to be barred by a common recovery, becaufe *twould 
be the fame to all the other fons; but here it being a con- ' 
tingent remainder, and not happening in time; ’sis gone 


for ever; they relied on Archer’s cafe, but on a writ of, 


error brought in parliament, the judgment was reverfed; 
becaufe being in a will, they thought that by the meaning 
and equity thereof they ought not to difinherit the heir 
for fuch a nicety, and ʻa will was otherwife to be ex- 
pounded than a deed ; therefore they conftrued it an ex- 
ecutory devife, or {pringing remainder to the firt and other 
fons, and that the freehold fhould vet in D. till the fon 
was born ; but all the judges were much diffatisfied with 
it, and did not change their opinions, but blamed the 


judge who permitted it to be found fpecially where the 


law was fo certain and clear. 4 Mod. 259. 
1 Salk. 227. Carth. 309. 

Now by the to & 11 W.3. cap. 16. Provifion is madé 
that after-born fons and daughters, to whom remainders are 
limited in contingency, hall take in the fame manner As IF 
THEY HAD BEEN BORN IN THE FATHER’S LIFE-TIME; 
tho’ no eftate be limited to truftees to preferve and fup- 
port fuch contingent remainders, which att was made by 
reafon of this cafe, and of the ftriétnefs of the law herein. 

For more learning on this fubjet, fee 4 New Abr. and 
18 Vin. Abr. zit. Remainder, and tit. Executory Devife 
and Recovery. See alo Black. Com. z V. 164, 398: 
pU: 192. 

Remanentes, (remanfz) Are words ufed to fignify be- 
longing to — As de hominibus five tenentibus qui bute 
manerio remanfi Junt. Domefday. 

Bemanet in Cuftovia, Entry of an action in the 
Marfhal’s book, by reman. cuftod. where a man is actually 
in cuftody, is a good commencement of an action in B. R, 
3 Salk. 150. 

Wemedy, (Remedium) Is the aion or means given by 
law for recovery of aright; and WHENEVER THE LAW 
GIVETH ANY THING, IT GIVES A REMEDY FOR THB 
SAME, There is a maxim, Lex /emper dabit remedium. 
Stud. Compan. 177, 179. 

Remedies are favourably extended, and fometimes to be 
had without adion or applying to the courts of juftice, 
viz. by accord and agreement of the parties ; by arbitra- 
ment; retaking goods wrongfully taken away; taking 
diftreffes for rent; entry on lands, to regain poffeflion, 
&c. Wood's Inft. 528, 529, 530. 

Wemembzancers, (Rememoratores) Formerly called Clerks 
of the Remembrance, are officers of the Exchequer; of which 
there are three, diftinguifhed by the names of the King’s 
Remembrancer, the Lord Treafurer’s Remembrancer, and 
the Remembrancer of Firft Fruits: Upon whofe charge it 
lies, to put the Lord Treafurer and the Juftices of that 
court in remembrance of fuch things as are to be called on 
and dealt in for the King’s benefit. 

The King’s Remembrancer enters in his office all re- 
cognizances taken before the Barons for any of the King’s 
debts, for appearances, &c. and he takes all bonds for fuch 
debts, and’ makes out procefs for breach of them; alfo he 
writes procefs againft the Collectors of Cuftoms, Subfidies, 
Excife, and other publick payments for their accounts : 


9 Q 


3 Lev. 408. 
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All informations on penal ftatutes are entered and fued in 
his office ; and he makes the bills of compofition on penal 
laws, and takes the itallment of debts: And all matters 
on Englif bills in the Exchequer-Chamber remain in the 
office of this Remembrancer. He has delivered into his 
office the indentures, fines, and other evidences, which 
concern the pafling any lands to or from the King. Jn 
Crajlino animarum yearly he reads in the court the oath 
of all the oificers of the court, when they are admitted 
Writs of prerogative or privilege, for officers and minif- 
ters of the court are made out by him, and fo commiffions 
of Nifi prius, by the King’s warrant, on trial of any 
matters within his office at the aflizes in the country ; he 
hath the entring of judgments, of pleas, &@c. And all 
differences touching irregularities in proceedings fhall be 
determined by the King’s Remembrancer ; who is to fet- 
tle the fame if he can, and give colts where he finds the 
fault; but if not, the court isto determine it, ec, 

By order of court, his Majefty’s Remembrancer, or his 
deputy, are diligently to attend in court, and to give an 
account touching any proceedings as they fhall be re- 
quired; and they enter the rules and orders of the 
court. 

The Treafurer’s Remembrancer iffues out procefs of 
feri facias and extents, for debts to the King; and 
againit fheriffs, efcheators, &¢. not accounting, he takes 
the accounts of all fheriffs, and makes the record, whereby 
it appears whether fheriffs ahd other accountants pay their 
profers due at Eaffer and Michaelmas; and he makes an- 
other record, whether fheriffs and other accountants keep 
their days prefixed: There are alfo brought into his 
office all the accounts of cuftomers, controllers, and ac- 
countants, to make entry thereof on record. All eftreats 
of fines, iffues and amerciaments, fet in any of the courts 
at Weftminfier, or at the aflizes or feflions, are certified 
into his office; and by him delivered to the clerk of the 
eftreats to make out procefs on them; and he may iffue 
procefs for difcovery of tenures ; and all fuch revenue as is 
due to the crown by reafon thereof, &c. 

The Remembrancer of the Firlt Fruit’s office is to take 
all compofitions, and bonds for payment of firit fruits and 
tenths; he makes procefs again{t all fuch perfons as do 
not pay the fame. Svat. 35 Eliz. cap. 5. § R.2. c. 14. 
e y D A AE A E 

Bemitter, (from the Lat. remittere, to reftore or fend 
back) Is where a man hath zwo rights or titles to land, 
and he comes to land by the /a/ title, but that proving 
defective, he is refored to and judged in by force of his elder 
or furer title, by operation of law. Litt. 659. 1 Inf. 


The reafon of this invention of the law, is IN FAVOUR 
OF RIGHT; and that title which is firit and moft antient, 
is always preferred. Dyer 68. Finch’s Law 119. 

In Remitters to reftore rights, the firft intereft which 
works fuch Remitter, muft be a right, and not a title of 
entry; and there can be no Remitter before an entry. 1 
Infi. 348. 2 Bulf. 29. 

It is a rule, that Remitter fhall not be, where there is 
not both ax adtion and a right, with a difcent of the pof- 


feffion of the eftate to the fame party that is to be remitted: | 


Nor may it be, when the party comes to his laft title by 
his own wrong, or any folly of his own; or on a void 
eftate. 1 Inf. 347, 353- 

If land defcend to him who has right to it heforss he 
fhall be remitted to his better and more antient title, if he 
will: And a remitier muft be to a precedent right; for 
regularly to every remitter there are two incidents, viz. 
AN ANCIENT RIGHT, AND A DEFEASIBLE ESTATE OF 
FREEHOLD COMING TOGETHER. Dodt. & Stud. cap.g. 
Wood's Inf. 528. 

Tenant in tail makes a feoffment in fee on condition, 
and dieth, and his ifue being withih age enters for the 
condition broken by virtue of the feoffment; he fhall be 
firft in as tenant in fee-fimple, and be remitted as heir to 
his father: But if the heir be of age, he thall not be re- 
mitted; but is to bring this writ of formedon againft 
the feoffee. 1 Inf. 202, 349. And if tenant in 
tail infeoff his fon or heir apparent, who is within age 
and after dies, that is a remitter to the heir: Tho’ if he 
were at full age at the time of fuch feoffment, it is no re- 
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mitter, becaufe it was his folly, that being of full age 
would take fuch a feoffment. Litt. 655. 

If a hufband alien lands which he hath in right of his 
wife, and after take an eftate again to him and his wife 
for their lives, this is a remitter to the wife, for the aliena- 
tion is the act of the hufband, and not of the woman; 
yet if the alienation be by fine in a court of record, fuch 
a taking again afterwards to the hufband and wife fhall 
not make the wife to be in her remitter, fhe being excluded 
by the fine for ever. Terms de Ley. 

Lands are given to a man and his wife, and the heirs of 
their zwo bodies ; and after the hufband aliens the land in A 
fee, and then takes back an eftate to him, and his wife 4 
for their lives; here they will be both remitted: But | 
if he take an eftate again to himfelf for life, remitter 
will not be allowed againft his own alienation. 1 Jy/. 


4. 

When the entry of a perfon is lawful, and he takes an 
eftate in the land for life; or in fee, &c. (except it be 
by matter of record, or otherwife to conclude or eftop 
him) he fhall be remitted. 1 Inft. 363. And a remitter 
to one in poffeflion, may be a remitter to another in re- 
mainder ; ifthe remainder be not bound, which eftops it. 
Cro. Car. 145 

If there be tenant in,tail, remainder in fee to 4. B. and 
the tenant in tail difcontinueth, and takes back an eltate 
in fee; and then devifes the lands to his wife for life, 
with remainder to W. R. for years, remainder to the fame 
A. B. in fee, and dies, and his wife enters and dies: It 
has been held, that he in remainder in fee may enter and 
avoid the term for years to W. R. becaufe he is remitted to 
his firft remainder in fee; and a remstter avoids a leafe for 
years, without entry. Noy 48. 

A father was tenant for life, remainder to his fon for 
life, remainder to the right heirs of the body of the fa- 
ther; he and his fon conveyed the lands to the uncle in 
fee, who died without iffue, fo that the fon who was heir 
in tail to the father, was now þeir at law to the uncle, and 
the fee defcended on him ; the wife of the uncle brought 
dower, butthe fon being remitted to his former eftate, no 
dower accrued to the wife, for the eftate of which fle 
claims dower is gone. 1 Leon. 37. 9 Rep. 136. 

Lands were purchafed by aman, and iaid on himfelf 
and his wife in tail, and they had iffue two fons; then he 
made a feoffment to the ufe of himfelf for life, remainder 
to the wife for life, remainder in fee to his fecond fon: 
The wife after his death entered, and made a feoffment to 
the iffue of the fecond fon ; and then the eldeft fon entered 
for a forfeiture, on the Stat. 11 H. 7. cap. 20. and it was 
adjudged a forfeiture, by reafon the wife having two titles, 
One as tenant in tail, the other as tenant for life, by her 
entry fhe is remitted to her eftate for life, fo that the feoff- 
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ment made by her is a forfeiture of her eftate. Sid. 63. am 
3 Nelf. Abr. 100. ae 

If land be given to a woman jn tail, the remainder to i% 
another and a third in tail, remainder to a fourth in fee; A 


the feme takes hufband, and he difcontinues the lands in 
fee, and after an eftate is made to the hufband and wife 
for their lives, or other eftate: This is a remitter to all in 
remainder, and if fhe die without ifue, they may enter ; 
and fo it is of them who have the reverfion after fuch en- 
tails. Lit. Se@. 673 

Where a perfon lets land for term of life to another, 
who granteth it away in fee; if the alienee make an eftate 
to the leffor, it will be a remitter to him, becaufe his entry 
is lawful. Ibid. 694. 

If one be diffeifed, and the diffeifor makes a feoffment 
to the diffeifee ; in this cafe the difleifee may be remitted 
to his elder title, or he may choofe to take by the feoff- 
ment; and if it be with warranty, he may if he will make 
ufe of the warranty. 1.7. 20, 3 Shep, Abr. 237. © 

Tenant in tail, hath two fons, and leafes the land in- 
tailed to his elder fon for life, remainder to his youngeft 
fon; it is no remitter to the eldeft: But if he die without 
iffue of his body, the youngeft fon thall be remitted. Litt. 
682. 

If tenant in tail make a feoffment to the ufe of himfelf 
and his heirs, he fhall not be remitted; but his iffue hall. 
3 Nelf:100. On remitter of iffue in tail, leafes and'other 
charges on the lands are avoided. Litt. 659, 660. Í 

or 
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For more learning on this fubje@, fee 18 Vin. Abr. tit. | 
Remitter, and Black. Com. 3 V. ig, 159. 


Bemirtitur, The entry in B. R. on a writ of error | 
abating in the Exchequer-chamber, ĉc. is called by this | 
name. See Error. 


Removat of 49902. See Settlement of the Poor. 

Wemover, Is where a {uit or caufe is removed out of | 
one court into another; and for this there are divers writs | 
and means. 11 Rep. 41. Remanding of a caure, is iend- 
ing it back into the fame court, out of which it was called 
andient for, Marjo 106. See Habeas Corpus. 

UWeuant, Or rather reniant, i. €. negans, from the Fr. 
renier, negare, to deny or refule. 32 H. 8. cap. 2. 

iender, (Fr. rendre viz. reddere) Signifies to yield, 

ive again, or return. 

‘This word is ufed in levying a fine, which is either 
Jingle, where nothing is rendered back by thecognifee; or 
duble, when it contains a grant and render back again of 
the land, &c. to the cogniior. Wes Symb. 

And there are certain things in a manor which lie in 
prender, that is, which may be taken by the lord or his 
officers when they happen, without any offer made by the 
tenant, fuch as efcheats, Jc. and certain which lie in 
render, i. e. mutt be rendered or aniwered by the tenant, 
as rents, heriots, and other fervices: Alfo fome fervices 
confiit in /ei/ance; and fome in render. Weft. Symb. par. 
2. Perkin’s Referva. 696. 

BWenovant, (from renove) To renew or make again: 
The parion {ued one for tithes, to be paid of things rexo- 
vant, Se. 2 Cro. 430. 

Went, (redditus in Latin, from redeundo, becaufe, as 
Fleta tells us, Retroit & quotannis redit.. Lib. 3. ¢. 14.) 
Signifies with us a Jum of money, or other confideration 
ISSUING YEARLY out of lands or tenements. Plowden, 
132, 138, 141. 


1. Of the feveral forts of rent. 

2. Statutes concerning rent. 

3. Of recovering and demanding rent, and in what cafes 
a demand is neceffary. 

4. Of the time of demanding rent, and the place where 
the demand is to be made. 


1. Of the feveral forts of rent. 

There are three feveral forts, viz. rent-fervice, rent- 
charge and rent-/eck. 

Rent-/ervice is, where a man holds his lands of his lord 
by fealty and certain rent, or by fealty-fervice, and cer- 
tain rent. Litt. lib, 2. cap. 12, Or that which a man 
making a leafe to another for term of years, referveth 
yearly to be paid him for them. In the terms of the law, 
this reafon is given for it, becaufe it is at his pleafure 
either to diftrain, or bring an aétion of debt. 

Rent-charge is, where a man makes over his eftate to 
another, by deed indented, either in fee, or fee-tail, or 
for term of life, yet referwes to himfelf, by the fame in- 
denture, a fum of money yearly to be paid to him, with claufe 
of diffress for non-payment. See Littleton ubi fupra. 

Rent-Jeck, otherwife a dry rent, is that, which a man 
making over his eftate by deed indented, referveth yearly 
to be paid him, without claufe of diffre/s mentioned in the 
indenture. Litt. ibid. See the difference between a rent 
‘and an annuity in Dodor and Student, pag. 30. Dial. 
primo. Cowell. 

Littleton defcribes a rent-fervice to be where the tenant 
holdeth land of his lord by fealty and certain rent, or by 
other fervices and certain rent. Litt. Sed. 213. 

The fervices are of two forts, either expreffed in the 
leafe or contract, or raifed by implication of law, When 
the fervices are expreffed in the contract, the guantum 
mutt be either certainly mentioned, or be fuch as to a re- 
ference to fomething elfe may be reduced to a certainty ; 
for if the leffor’s demands be uncertain, it is impoflible 
to give him an adequate fatisfaétion or compenfation for 
them, as the jury cannot determine what injury he has 
fuftained. Co. Lit. 96. a. Stil. 397. 2 Ld. Raym. 
1160. 

The fervices implied are fuch as the law obliges the 
tenant to perform when there are none contracted for in: 
the grant; and thefe are more or lefs according to the 
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duration of the gift; as at Common law, before the fta- 
tute Quia emptores terrarum, if the tenant made a feoff- 
mentin fee without any refervation of fervices, the feof- 
fee held by the fame fervices by which the feoffor held 
over; becaufe the fervices being an incumbrance on the 
land, which the tenant could not difcharge withoat his 
lord’s confent, muft follow the land into whofe hands Joever 
it comes. Co. Lit. 22, 23. 

Where a man {feifed of lands grants by deed poll or 
indenture a yearly rent, to be iffuing out of the fame land, 
to another in fee, in tail, for life or years, with a claufe 
of diftrefs ; this is a rent-charge, becaufe the lands are 
CHARGED WITH A DISTRESS by the EXPRESS grant or 
provifion of the parties, which otherwife it would not be, 
Sve Annuity. 

So if a man make a feoffment in fee, referving rent, 
and if the rent be behind, that it fhal! be lawful for him 
to diftrain, this is a rent-charge, the word referving 
amounting to a grant from the feoffee. Lit, /e@. 217. 
Co. Lit. 170. a. Plow. 134. 

A rent granted for equality of partition by coparceners 
to another is a rent-charge, and diffrainable of common 
right without claufe of diftre/s ; and altho’ there be no te- 
nure of the fifter who grants it; for as the law for the 
conveniency of coparceners allows of fuch grants, it muft 
confequently give a remedy to the grantee for recovery 
of it. Lit. JZ. 252. 

A rent-feck is {o called, becaufe it is unprofitable to the 
grantee, as before feifin had he can have no remedy for re- 
covery of it; as where a man feifed in fee grants a rent in 
fee for life or years, or where a man makes a feoffment in 
fee or for life, remainder in fee, referving rent without any 
claufe of diftre/s, thefe are rents-feck ; for which, by the 
policy of the antient law, there was no remedy, as there 
was no tenure between the grantor and grantee, or feof- 
for and feoffee, confequently no fealty could be due, Lit. 
Jed. 215, 218. Cro. Car. 520. Kelw. 104. Cro. Eliz. 
656. 

ae it hath been ruled in equity, that where an an- 
nuity was devifed by will to 4, and the land fubjeĉt to the 
annuity to B. that B. fhould give feifin of the rent-feck 
to Æ. that he might have remedy for recovery of it at 
Common law, it being the original intention of the gift, 
that the devifee fhould have fome benefit from it. Moor 
626. 3 Chan. Ca. gz. 

So when a bill was brought for 3/. fora rentof 5s. 
arrear for twelve years, the equity of the bill being that 
the deeds by which the rent was created were loft, con- 
fequently no remedy for the rent at law; and the court, 
on plaintiff’s proving conftant payment till the lat twelve 
years, decreed defendant to pay the arrears and growing 
rent ; for fince by payment it was evident plaintiff had a 
right to the rent, and that he could not without his deeds 
make a title at law, therefore the court decreed defendant 
to pay the rent, and fo /ubjedted his perfon, which poflibly 
might not have been liable by the deed which created the’ 
rent. 1 Chan. Ca. 120. But fee Stat. 4 Geo. 2. ci 28. 
in the next divifion of this title. 


2. Statutes concerning rent. 

Stat. 32 Hen. 8. c. 37. fe. 1. The executors or admi- 
niftrators of tenants in fee-fimple, tenants in fee-tail, and 
tenants for term of life, of rent-fervices, rent-charges, 
rent-fecks, and fee-farms, unto whom any fuch rent or 
fee-farm be due, fhall have an aétion of debt for fuch ar- 
rears againft the tenants who ought to have paid in the 
life-time of their teftator, or againft their executors and 
adminiftrators, and diftrain for the arrears on the land 
charged: with the payment, fo long as the lands continue 
in the feifin or poffeffion of the tenant in demean, who 
ought to have paid the rent or fee-farm, or in the feifin 
or poffeffion of any other perfon claiming only from the 
fame tenant by purchafe, gift or defcent, in like manner 
as their teftator might have done. 

Sed. 2. This aĉ fhall not extend to any manorin Wales, 
whereof the inhabitants have ufed to pay to every lord at 
his firft entry, any fum of money for difcharge of all du- 
ties and penalties wherewith the inhabitants were charge- 
able to any of the lord’s anceftors. 
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Se#. 3. Ifany man havein right of his wife, any eftate | premiffes, by virtue of 2 Will és Mar. fiat. 1. cap. 5. OT 


in rents or fee-farms, and the fame be unpaid in the wife’s 
life; the hufband after death of his wife, his executors 
and adminiftrators, fhall have ation of debt for the ar- 
rears, or may diftrain. 

Sed. 4. If any have any rents or fee-farms for term of 
life of any other perfon, and the rent, Ge. be unpaid in 
the life of fuch perfon, and after the faid perfon doth die ; 
he to whom the rent or fee-farm is due, his executors and 
adminiftrators, fhall have an aétion of debt, or diftrain 
for the fame. 

Stat. 8 Ann. cap. 14. /e#. 1. On any execution, arrears 
of rent, not exceeding one year to be paid, which the 
fheriff is to levy and pay to plaintiff, as well as the exe- 
cution money, the plaintiff paying the landlord. 

Landlord dead, and after execution executed, admini- 
ftration is granted to 4. he is not intitled to a year’s rent. 
1 Strange 97. 

The adminiftrator of the landlord may have an action 
againft the officer for taking the goods in execution, and 
removing them from the premiffes before the landlord was 
paid a year’srent. 1 Strange 212. 

On motion on behalf of the landlord, the fheriff was 
ordered to pay him his year’s rent without deducting 
poundage. 1 Strange 643. 

This ftatute extends to the immediate landlord, and not 
to the ground landlord. 2 Strange 787. After the land- 
lord had been paid a year’s rent on one execution, an- 
other execution came in, and he moved to be paid another 
year’s rent on the laft execution, but was denied, for the 
intent of the a& was only to continue a lien as to one year, and 
to punifh him for his /aches, if he lets more run in arrear, 
2 Strange 1024. 

Sec. 4. It fhall be lawful for any perfon, having rent 
due on any leafe for life, to bring an aétion for fuch ar- 
rears, as on a leafe for years. 

Sed. 5. All diftreffes hereby impowered to be made, 
fhall be liable to fuch fales, and in fuch manner, as by 2 
Will. © Mar. frat... cap. 5. 

Se. 6. It fhall be lawful for any perfon having rent due 
on any leafe for life, years, or at will, determined, to 
diftrain fuch arrears, after determination of the leafes. 

Se. 7. Provided, That fuch diftrefs be made within fix 
calendar months after the determination of fuch leafé, and during 
the continuance of fuch landlord’s title, and during the 
poffeffion of the tenant from whom fuch arrear became due. 

Stat. 4 Geo. 2. cap. 28. fed. 1. In cafe any tenant for 
life or years, or other perfon who fhall come into poffef- 
fion of any lands, &c. under or by collufion of fuch te- 
nant, WILFULLY hold over after the determination of 
fuch term, and after demand made in writing, for deliver- 
ing poffefion, fuch perfon holding over fhall pay pouBLE 
the yearly value of the lands, &c. fo detained. 

Se&. 2. in all cafes between landlord and tenant, on 
half a year’s rent in arrear, the landlord having a right by 
law to re-enter for non-payment, may, without any for- 
mal demand or re-entry, ferve a declaration in ejeciment ; 
and in cafe of judgment, or nonfuit for not confefling 
leafe, entry and oufter, it fhall appear that half a year’s 
rent was due before declaration ferved, and xo /uffcient 
diftre/s to be found, and that the leffor in ejeftment had 
power to re-enter; the leffor in ejeétment fhall recover 
judgment and execution, not to bar the right of any mort- 
gagee of fuch leafe, who fhall zot be in poffeffion, fo as 
fuch mortgagee, within fix calendar months after execu- 
tion executed, pay all rent in arrear, and cofts and da- 
mages, and perform all covenants and agreements on the 
part of the firt leffee. Vide the a& as to bills in equity. 

Se@. 4. If tenant at any time before trial tender or pay 
into court all arrears with cofts, proceedings on ejectment 
fhall ceafe. 

Se. 5. All perfons have like remedy by diftrefs, and 
impounding and felling the fame, in cafes of rents-feck, 
rents of aflize, and chief rents, as in cafe of rent referved 
on leafe, 

Seg. 10. It fhall be lawful for any perfon, lawfully ta- 
king any diftrefs for rent to impound or fecure the diftrefs 
on fuch part of the premiffes chargeable with the rent as fhall 
be moft convenient, and to appraife, fell and difpofe of the 
fame on the premiffes, as any perfon may now. do off the 


of a Geo. 2, cap. 28. 

Se&. 14, It thall be lawful for the landlord, where the 
agreement is not by deed, to recover a reafonable fatif- 
faction for the tenements occupied by defendants,*in an 
action on the cafe for the ufe and occupation of what was 
held ; and if in evidence on the trial any parol demife, or 
agreement not by deed, whereon a certain rent was re- 


ferved, fhall appear, plaintiff may make ufe thereof as an | 


evidence of the guantum of the damages. 

Se@. 15. Where any tenant for life dies before or on the 
day, on which any rent was referved on any demife which 
determined on the death of fuch tenant for life, the exe. 
cutors or adminiftrators of fuch tenant for life may in an 
action on the cafe recover of the under-tenants, if fuch 
tenant for life die on the day on which the fame was made 
payable, the whole, or if before fuch a day, then a pro- 
portion, of fuch rent, according to the time fuch tenant for 
life lived of the lait year or quarter, or other time, in 
which the rent was growing due, making all juft al- 
lowances. 

Seé. 16. If any tenant holding tenements at a rack- 
rent, or where the rent referved be full three fourths of 
the yearly value of the premiffes, who {hall be in arrear 
for one year’s rent, defert the premiffes, and leave the 
fame uncultivated or unoccupied, /o as no Jufficient diftre/s 
can be had to countervail the arrears ; it hall be lawful 
for two juftices of peace (having no interef? in the premiffes) 
to go up and view the fame, and to affix on the mof? noto- 
rious part notice in writing, what day (at the diftance of 
fourteen days at leaft) they will return to take a fecond 
view ; and if on fuch fecond view the tenant, or fome 
perfon on his behalf, fhall not appear and pay the rent in 
arrear, or there fhall not be fufficient diftrefs on the 
premiffes, the juftices may put the landlord in pofleffion, 
and the leafe to fuch tenants, as to any demife therein 
contained only, fhall become void. 

Se#. 18. In cafe any tenant give notice of his intention 
to quit, and fhall not accordingly deliver up the poffef- 
fion at the time in fuch notice contained, the tenant, his 
executors or adminiftrators, fhall pay to the landlord dox- 
ble the rent which he fhould otherwife have paid. 

Se#. 21. In actions of trefpafs, or on the cafe, brought 
againft perfons intitled to rents or fervices, their bailiffs or 
receivers, or other perfons, relating to an entry on the 
premiffes chargeable with fuch rents or fervices, or to any 
diftrefs or feizure, fale or difpofal, of any goods there- 
upon, it fhall be lawful for defendants to plead the gene- 
ral ifue ; and in cafe plaintiffs become nonfuit, €c. de- 
fendant fhall recover double cofts. 

By Stat. 4 Ann. c. 16. fe. 10. Tenants thall not be 
prejudiced by payment of rent to a grantor before notice 
of the grant. And by ftat. 20 Geo. 2. c. 52. Jef. 42. 
Arrears of rent due from farmers of revenue are excepted 
out of the general pardon, 


3. Of recovering and demanding rent, and in what cafes a 
demand is neceffary. 

Here the material difference 1s betweeen a remedy by 
re-entry, and a remedy by diftrefs, for non-payment of 
the rent; for where the remedy is by way of re-entry for 
non-payment, there muft be an actual demand made previous 
to the entry, otherwife it is tortious; becaufe fuch condi- 
tion of re-entry is in derogation of the grant, and the 
eftate at law being once defeated is not to be reltored by 
any fubfequent payment ; and it is prejumed that the tenant 
is there refiding on the premiffes in order to pay the rent for 
prefervation of his eftate, unlefs the contrary appears by 
the leffor’s being there to demand it; therefore unlefs 
there be a demand made, and the tenant thereby,. con- 
trary to the prefumption, appears not to be on the land 
ready to pay the rent, the law will not give the Jeffor the 
benefit of re-entry, to defeat the tenant’s eftate, without a 
wilful default in him; which cannot appear without a de- 
mand hath been atually made onthe land. Co, Lit. 201. 
b. Hob. 207, 331. 5 Co. 56. Dy. 51. Plow. 70: 
7 Co. 56. Vaugh. 32. tin 

So if there had been a nomine pene given to leffor 
for non-payment, the leffor mut demand the rent before 
he can be intitled to the penalty; or if the claufe had 
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been, that if the rent were behind, that the eftate of the 
Jeffee thovld ceafe, and be voided ; in thefe cafes there 
mufi be ax aual demand made, becaufe the prefumption is, 


“ that the leffee is attendant on the land to fave his penalty 
and preferve his eftate, therefore fhall not be punifhed 
' without a wilful default ; and that cannot be made appear 
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without a demand be proved, and that it was not an{wer- 
ed ; and the demand in thefe cafes mut be made at the 
day prefixed for payment, and alleged exprefly to have 
been made inthe pleading. Hutt. 114, Hob. 207, 331. 
Co. 56 
; ace the remedy for recovery of rent is by dif- 
trefs, there needs mo demand previous to the diitrefs ; 
tho’ the deed fays, that if the rent be behind, being 
Jawfully demanded, that the leffor may diftrain, but.the 
lifer, notwithflanding Juch claufe may diprain when the rent 
becomes duc, So it is, if a rent-charge be granted. to Æ. 


‘and if it be behind, being lawfully demanded, that then 
‘A. fhall dittrain ; he may diffrain without any previous de- 


mand, becaufe this remedy is not in deftruction of the 
eftate, for the diftre/s is only a pledge for payment of it, and 


; taking of diftre/s is alegal demand of the tenant to pay the 


rent, which was all that was required: by the deed ; and 


_the tenantis not injured by the taking of the diftrefs, be- 


caule on tender of the rent the pledges are immediately to be re- 
frored, or a writ of detinue lies after the guantum of the 
rent has been fettled in a replevin ; whereas in the cafe of 
re-entry or of the penalty, the tenant is really injured 
either by lofs of his eftate, or the payment of a greater 
fum than the rent, which cannot be reftored on payment 
of the rent; therefore he fhall not be punifhed in fuch 


“cafes without a wilful default in him, which cannot other- 


wife appear than by the proof of a demand, which was 
not anfwered by the tenant, Hod. 207. Hutt. 13, 23. 
Moor 883. 2 Rol. Abr. 426. 

But this general diftinétion muft be underftood with 
thefe refirictions. 

That if the King makes a leafe, referving rent with a 
claufe of re-entry for non-payment, he is not obliged to 
make any demand previous to his re-entry, but the te- 
nant is obliged to pay his rent for the prefervation of his 
eftate, becaufe it is beneath the King to attend his Jubjeđ to 
demand his rent. 5 Co. 56. 4 Co. 73. Latch 28. Moor 
152. Dyer87, 88. ; 

But this exception is not to be extended to the dutchy 


~ lands tho’ they be in the hands of the King, for the King 


muff make a demand before he can re-enter into fuch 
lands ; but this is by the 1 H. 4. which provides, that, 
when the dutchy lands come to the King, they fhall not 
be under fuch government and regulations as the de- 
mefnes and poffeffions belonging to the crown. Moor 
149, 160. 

So if a prebend make a leafe, rendering rent, and if 
the rent be arrear and demanded, that it fhould be lawful 
for the prebend to re-enter ; if the reverfion in this cafe 
comes to the King, the King muft in this cafe demand 
the rent, tho’ he fhall be by his prerogative excufed of 
an implied demand ; for the implied demand is the a of 
the law, the other, the exprefs agreement of the parties, 


_ which the King’s prerogative fhall not defeat ; therefore 


in cafe of the King, if he makes a leafe, referving rent, 
with a provifo, that if the rent be in arrear for fuch a 
time (being lawfully demanded, or demanded in due 
form), that then the leafe fhall be void ; it feems that 
not only the patentee of the reverfion in this cafe, but 
alfo the King hinfelf, whilft he continues the reverfion in 
his own hands, 7s obliged to make an actual demand by 
reafon of the exprefs agreement for that purpofe. Dyer 


' 87, 210. 
Bue it the King, in cafes where he need not make a 


demand, affigns over the reverfion, the patentee cannot 
enter for non-payment, without a previous demand, be- 
caufe the privilege is infeparably annexed to the perfon of 
the King. 4 Co. 73. Moor 404. Cro. Eliz. 462. 
Dyer 87. : 

_ Another exception is, where the rent is payable at a 
place off the land, with a claufe that if the rent be behind, 
being lawfully demanded at the place off the land, or where 
the claufe is, that if the rent be behind, being lawfully 
demanded of the perfon who is to pay it, that then he 


may diftrain ; in thefe cafes, tho’ the remedy be by dif- 
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trefs only, yet the grantee cannot difrain without a previous 
demand : becaufe here the diftrefs and demand being not 
complicate, but different aéts, to be performed at different 
places and times, the demand muft be previous to the dif- 
trefs ; for diftre/s is an af of grace, not of common right, 
and therefore muft be ufed in the manner that it is given. 
Hob. 208. 2 Rol. Abr. 426, Moor 883. Brownl. iJi. 
and vid. Hutt. 23. cont’. 

But where the claufe is no more than that if the rent 
be behind, being lawfully demanded, (without faying at 
any place off the land, or of the perfon of the grantor) 
that then the grantee may diftrain, there needs no actual 
demand, becaufe here the diftre/s and demand is but one 
complicate’ a@, the one included in the other, and all 
done at one time and. place, vig. on the land ; for the 
diftrefs is in itfelf a lawful demand, therefore needs no 
actual demand previous to it; becaufe all that was re- 
quired by the deed was a lawful demand, which the dif- 
trefs in its own nature is. 2 Rol. Abr. 426. Hob. 208. 
and fee Dyer 348. 

And there feems to have been formerly another excep- 
tion admitted, that where the remedy was by way of 
entry for non-payment, that yet there needed no demand, 
if the rent were made payable at any place off the land 5 
becaufe they looked on the money payable off the land 
to be in nature of a fum ix grof, which the tenant had 
at his own peril undertaken to pay ; but this opinion has 
been intirely exploded, for THE PLACE OF PAY ENT 
BOES NOT CHANGE THE NATURE OF THE SERVICE, 
but it remains in its nature a rent, as much as if it had 
been made payable on the land ; therefore the prefump- 
tion is, that the tenant was rere to pay it, unlefs it be 
overthrown by the proof of a demand, and without fuch 
demand, and a neglect or refufal, there is no injury to the 
leffor, confequently the eftate of the leffee ought not to be 
defeated. Plow. 70. 4Co.73. Moor 408, 598. Cro. 
Eliz. 4155; 4353 536: 

But when the power of re-entry is given to the leflor 
for non-payment, without any further demand, there it 
feems that the lefte has undertaken to pay it, whether it be 
demanded or not ; and there can be no prefumption in his 
favour in this cafe; becaufe, by difpenfing with the de- 
mand, he has put himfelf under the neceffity of making 
an actual proof that he was ready to tender and pay the 
rent. Dyer 68. 

There is another exception when the remedy is by dif- 
trefs, and that is, when the tenant was ready on the land 
to pay the rent at the day, and made a tender of it ; there 
it feems there muft be a demand previous to the diftrefs, 
becaufe where the tenant has fhewn himfelf ready on the 
day dy the tender, he has done all that in reafon can be re- 
quired of him ; for it would put the tenant to endlefs 
trouble to oblige him every day to make a tender ; it be- 
ing altogether uncertain when the leffor will come for 
his rent, when he has omitted to receive it the day he ap- 
pointed by the leafe for payment and receipt; wherefore 
as the leffee muft expeét the leffor, and be ready to pay it 
at the day appointed, or elfe the leffor may diftrain for it 
without any demand ; fo where the leffor has lapfed the day 
of payment, and was not on the land to receive it, he muft 
give the tenant notice to pay it before he can diftrain ; for 
the téwant fhall be put to no trouble where it appears that 
he has omitted nothing on his part. Hob. 207. © 2 Rol. 
Abr, 4.27. ` 

And where the tender was made by tenant on the land 
at the day, there a demand on the land is fufficient to . 
jutify a diftrefs after the day ; becaufe the demand in 
fuch cafe is of equal notoriety with the tender, and by 
parity of reafon the tenant ought to take notice of Juch de- 
mand, as well as the leffor of the tender on the land. 
Hob. 207. i 

But if the tenant had tendred the rent on the day to the 
perfon of the leffor, and he refufed it, it feems by the 
better opinion, that the leffor cannot diftrain for that 
rent, without a demand of the perfon of the tenant ; be- 
caufe the demand ought to be equally notorious to the tenant, 
as the tender was to the lefor, Hob, 207. 2 Rol. Abr. 


42 Gc sees 
So if the fervices by which the tenant holds be per- 
fonal, as homage, fealty, Ge. the demand muft be of the 
9R PERSON 
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BERSON Of the tenant, becaufe this fervice is only per- 
formable by the very perfon of the tenant; therefore a 
demand, where heis not, would be improper. Hutt. 13. 
Hob. 207. 

Again, if the rent be feck, and the tenant be ready at 
the /af inftant of the day of payment to pay the rent, 
and the grantor is not sere to receive it, he muf after- 
wards demand it of the perfon of the tenant on the lands 
hetfore he can have his affife ; becaufe zhe tenant, bv the 
tender at the day, has doue all that was required on his part ; 
and if the grantee might have his affife, after fuch tender 
on the day, without a demand of the perfon, the tenant 
might be made a diffeifor, and damages for the diffeifin 
laid on him, without any wilful default in hint; but in 
the cafe of a rent-charge, after fuch tender of the tenant 
on the land, the grantee may afterwards demand the rent 
on the land, becaufe he has his remedy by diftrefs, which 
is no more than a pledge for the rent; and this being tq 
be found and taken of the land, the grantee, need only 
demand his rent where he can find his remedy, which is 
on the land ; but in this cafe if the grantee cannot find the 
tenant on the land to demand the rent, he may, on the 
next feaft on which the rent is payable, demand all the 
arrears on the land ; and if the tenant isnot there to pay 
it, he has failed of his duty, and is guilty of a wilful de- 
fault, which amounts to a denial; and that denial being 
a diffeifin of the rent, the grantee may have his affife, and 
by that fhall recover the arrears. Cro. Car. 508. 7 Co. 

Hob. 207. 2 Rol. Abr. 427. 

But if there has been neither a tender of the rent, nor 
a demand of the grantee on the day, there the grantee 
may afterwards demand the rent on the land ; becaufe the 
tenant having ‘omitted to do his duty by a tender on the 
day,’ he is {till obliged to anfwer the legal demands of the 
grantee, which is well made on the land, becaufe she 
rent iffues thereout; for where there is no tender on the 
day of payment, the rent is due and payable every day 
afterwards; therefore ademand in the fame manner as 
the law requires is fufficient ; confequently the non-payment, 
ofter a demand on the land, is a denial and diffeifin, for 
which. the grantee may have his affife. Lit. feg. 233. 7 
Co. 57. 2 Rol. Abr. 427. 

Ifa leafe be made referving rent, and a bond given for 
performance of covenants and payment of the rent, the 
leffor may fue the bond without demanding the rent. 
Cro. Eliz. 332. Cro. Car. 76. Hob. 8. 

If there be feveral things demifed in one leafe, with 
feveral refervations, with a claufe, that, if the feveral 
yearly rents referved be behind or unpaid in part, or in 
all, by the fpace of one month after any of the days on 
which the fame ought to be paid, that then it {hall be 
lawful for the leffor, into fuch of the premiffes, where- 
upon fuch rents being behind is or are referved, to re- 
enter ; thefe are in the nature of difini? demifes, and feveral 
refervations ; confequently there muft be diftin@ demands 
on each demife to defeat the whole eftate demifed. Vaugh. 
71; 72- 

Alfo as to the neceflity of a demand of the rent, there 
is a difference between a condition and a limitation ; for 
inftance, if tenant for life (as the cafe was by marriage 
fettlement with power to make leafes for twenty-one years, 
fo long as the leffee, his executors or afligns fhall duly 
pay the rent referved) makes a leafe purfuant to the 
power ; the tenant is at his peril obliged to pay the rent with- 
out any demand of the lefor ; becaufe the eftate is limited 
to continue only /o Jong as the rent is paid ; therefore for 
non-performance according to the limitation, the eftate 
muft determine ; as if an eftate be made to a woman dum 
Jola fuerit, this is a word of limitation which determines 
her eftateon marriage. Vaugh. 31, 32. 

Note ; It feems the better way for the leffor to have a 
claufe of re-entry for non-payment of the rent, than a 
claufe that the leafe fhall be void for non-payment ; be- 
caufe, in the cafe of a re-entry, a demand by the lefor, and 
non-payment by the leffee does not avoid the leafe; for 
there mut be an aétual entry to determine it, to 
which, as it is faid, there muft be an a@ual demand pre- 
cedent ; fo that in this cafe an a¢tual demand does not 
determine the leafe, but only puts it in the power of the 
‘efor to avoid it; and this being difcretionary in the lef- 
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for, he may either recover the rent by aétion of debt, 
and fuffer the leafe to continue ; or after fuch a@lual de- : 
mand he may by entry defeat it. But if the clanfe be, 
that for non-payment the leafe fhall be void, then if the 
leffor unadvifedly make an \a&ual demand of the rent, 
and the leffee be not able at that time to pay it, he has 
thereby actually determined the leafe ; becaufe there is 
no re-entry previous to determine an eftate already void 
in itfelf: Yet even in this cafe, if the leflor forbears to 
make an actual demand when the rent is in arrear, he 
may recover it by aétion of debt or diftrefs, and fo con- 
tinue the leafe, becaufe thefe remedies, being not in de- 
feafance of the grant, the leffor may purfue without an 
actual demand ; but this obfervation is to be intended 
only of a leafe for years ; for in cafe of a leafe for life, no 
demand can determine it without aGual entry, tho’ the claule 
be, that for non-payment of the rent the leafe fhall ceafe, 
and be void. Hob. 331. 2 Rol. Abr. 429. 2 Mod. a 
264. 3 Co. 64. See Dyer 87, 88. Noy 145. ae 





4- Of the time of demanding rent, and the place where the 
demand is to be’ made. 


The time for payment of rent, and confequently for 
a demand, is Juch a convenient time before the fun-fetting of 
the laf day, as will be fufficient to have the money counted 5 
but if the tenant meet the leffor on the land at any time 
of the laft day of payment, and tender the rent, that is 

Jufficient tender, becaufe the money is to be paid inde- 
finitely on that day, therefore a tender on the day is fuf- — 
ficient. Co, Lit. 202. a. Dalf. 44. Sav. 253.° 4 
Leon. 171. 1 Saund. 287. 

It a leafe is made, rendring rent at Michaelmas between 
the hours of one and five in the afternoon, with a claufe . 
of re-entry, and the leffor comes at the day about two in 
the afternoon, and continues to five, this is fufficient. 
Cro. Eliz. 15. The demand may be by attorney. 4 
Leon. 479. Butthe power muft be fpecial, for fuch land 
and‘of fuch tenant. Ye/v. 37. 1 Brownl. 138., De- 
mand muft be proved by witneffes. Dyer 68. Mutt be 
made of the precie fum due. 1 Leon. 305. Sav. 121. 
Mo. 207. 

If a leafe be made, referving rent, on condition that if 
the rent be behind at the day, and ten days after, (being — 
in the mean time demanded) and no diftrefs to be found 
upon the land, that the leffor may re-enter; if the 
rent be behind at the day, and ten days after, and a 
fufficient diftrefs be on the land till the afternoon of the 
tenth day, and then the leffee takes away his cattle, and 
the leffor demands the rent at the laft hour of the day, 
and the leffee does not pay it, and there is not any diftrefs 
on the land ; yet the leflor cannot enter, becaufe be made 
no demand in the mean time between the day of payment 
and the ten days, which by the claufe he was obliged to 
do. Cro. Eliz. 63. 

As to the place of denanding rent, we muft obferve the 
difference between a remedy by re-entry and diftrefs ; for 
when the rent is referved, on condition that if it be be- 
hind, that the leffor may re-enter, in fuch cafe the de- 
mand muft be upon THE MOST NOTORIOUS PLACE of 
the land ; therefore if there be a houfe on the land, the 
demand muft be at the fore-door thereof, becaufe the 
tenant is prefumed to be zbere refiding, and the demand 
being required to give notice to the tenant that he may 
not be turned out of poffeffion without a wilful default, 
fuch demand ought to be in the place where the end and 
intention will be beft anfwered. Co. Lit. 153, 201. 2 
Rol. Abr. 428. 

And it feems the better opinion, that ¿t is not neceffary 
to enter the houfe, tho’ the doors be open, becaufe that is 
a place appropriated for the peculiar ufe of the inhabitant, 
into which no perfon is permitted to enter without his 
permiffion, and it is reafonable that the leffor fhall go no 
further to demand his rent, than the tenant fhall be obli- . 
ged to go, when he is bound to tenderit; and a tender by 
the tenant AT THE DOOR of the houfe of the leffor is Sufficient, 
tho’ it be open, without entering; therefore by parityof 
reafon a demand by the leffor at the door of the tenant, 
without entering, is fufficient. Dal. 59. Co. Lit, 201e 
1 And. 27. 3 Leon. 4. and fee Cro. Eliz. 15. j ate 
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= given to an attorney to appear for him, &c. 
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But when the demand is only in order for å diftrefs, 
there it is fufficient, if it be made on any notorious part 
of the land, becaufe this is only to intitle him to kis RE- 
meEDY for his rent ; therefore the whole land being equally 
debtor, and chargeable with the rent, a demand on it, 
wiihout going to any particular part of it, is fufficient. Co. 
Lit. 153. 

Pe hy cafes, on this fubjeét, Co. Lit, 202. Bendl. 
59. Cro. Eliz. 324. Cro. Car. 507, 521. Go. Lit. 
153- 4 C073. Co. Lit. zo1. Cro. Eliz. 462. Mo. 
404. Dyer 37. 2 Rol Abr. 428. Dyer 229, But this 
learning is, in general, rather ufelefs, fince the Rat. 4 
Geo. 2. c. 25. Vide an abltract of the zd fection under 


the 2d divifion of this title. 


„For more learning on this fubje®, fee 4 New Abr. and 18 
Abr, tit. Rent, and Black. Com. 2 V. 41, 42, 
575,299- 3 V. 6, 206, 236, 231. 4 V. 434. 

Rental, A roll wherein the rents of a manor are writ- 
ten and fet down, by which the lord’s bailiff collects 
the fame : It contains the lands and tenements let to each 
tenant, and the names of the tenants, the feveral rents 
arifing, and for what time, ufually a year. Compl, Court 
Keep. 475- i j 

iKents of Ufe, The certain rents of freeholders, and 
ancient copyholders, fo called, becaufe they were aff/ed, 
and different from others which were uncertain, paid in 
corn, &e. 2 Inf. 19. 

Bents relolute, (Redditus refoluti,) Are accounted 
among the fee farm rents, to be fold by 22 Car. 2. c. 6, 
and are fuch rents or tenths as were anciently payable to 
the crown, from the lands of abbies and religious houfes ; 
and after their diffolution, notwithftanding the lands were 
demifed to others, yet the rents were ftill referved, and 
made payable again to the crown. Cowell. 

Weparations, A tenant for life or years may cut down 
timber-trees to make reparations, altho’ he be not com- 
pelled thereto ; as where a houfe is ruinous at the time 
of the leafe made, and the leffee fuffers it to fall, he is 
not bound to rebuild it, and yet if he fell timber for repa- 
rations he may juftify the fame. 1 Inf. 54. 

Leffeé covenants, ‘That from and after the amendment 
and reparation of the houfes by the leflor, he at his own 
charges will keep and leave them in repair: In this cafe 
the leffee is not obliged to do it, unlefs the leffor firt make 
good the reparations: And if it be well repaired at firft, 
when the leafe began, and after happen to decay ; the 


‘leflor muf? firt repair, before the leflee is bound to keep 


it fo. 2 Cro. 645. : ; 

If one covenant for the reparation of a houfe, on requeft 
of the leffor, and he repair avithout it; this is no per- 
formance of the covenant. 2-Leon. c. 72. See Leafe, 
Covenant, and Wafte. 

Beparatione facienda, Is a writ which lies in many 
cafes ; one whereof is where there are tenants in common 
or jointenants of a houfe, ée. which is fallen to decay, 
and one is willing to repair it, but the others are not: In 
this cafe the party willing to repair the fame, fhall have 
this writ againft the others. F. N. B. 127. 

And if a man have a houfe adjoining to my houfe, and 
he fuffer his houfe to lie in decay to the annoyance of my 
houfe, I may have a writ againft him to repair his houfe. 
So if a perfon have a paflage over a bridge, and another 
ought to repair the bridge, who fuffers it to fall to decay, 
&c. New Nat. Br. 281. 

Bepeal, (from the Fr. rappel, i. e. revocatio) Signifies 
the fame with revoke ; as the repealing of a ftatute is the 
revoking or difannulling it. Rafal. 

It is faid a pardon of felony, &c. may be repealed on 
difproving the fuggeftions. 1 Keb. 19. 

A deed or will may not ftand good as to part, and be 
repealed for the ret. Style 241. Anda defendant in a 
fuit cannot repeal or revoke his warrant of attorney, 
2 Lill. 
Abr. 452. without firft paying his bill. 

Bepleader, (Replacitare) fs to plead that again which 
was once pleaded before. Broke. 

On an immaterial ifue in a caufe, repleader may be 
awarded ; and repleader is to be had where the pleading 


hath not brought the iffue in queftion, which was to be 


tried: Alfo if a verdict be given where there was mo ifue 
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| joined, there muft be a repleader to bring the matter tô 
trial, €Fcs 2 Lill. Abr. 460. 

In debt on a fheriff’s bond, for defendant’s appearance 
in B. R. upon the return of the writ, the defendant plead- 
ed that he had appeared /ecundum, Fc. and on this they 
were at iffue; and there being a verdict for plaintiff, a 
repleader was allowed, becaufe the oppearance avas not tri- 
able by a jury, but by the record, 1 Leon. go. 3 Nelf. 
Abr. 123. 

It was held, that at Common law, a repleader was 
granted before trial, becaufe averdict did not cure an im- 
material iffue ; but that now a repleader ought never to be 
awarded before trial, becaufe the fault in the ifue may be 
helped by the ftatutes of jeofails: That if a repleader is 
denied where it Mould be granted; or é conver/fo, it is 
error; and the judgment in repleader is general, (wiz.) 
Quod partes replacitent : They muk begin again at the firit 
fault, which occafioned the immaterial iffue ; if the de- 
claration and the bar, and the replication be all ill, they 
muft begin de novo ; butif the bar be good, and the repli- 
cation ill, they muft begin at the replication ; and no cofts 
are allowed on either fide; and a repleader cannot be 
awarded after a default, 2 Salk. 579. n 

Tho’ a repleader is allowed after verdi& ; it has been 
adjudged not to be awarded after demurrer : (But a re- 
pleader hath formerly'been granted after demurrer, and 
likewife after the demurrer argued) and that a repleader 
can never be awarded after a writ of error; but only after 
ifue joined, &c. Latch 147, 3 Lev. 440. Mody ca. 
102. See the Form of a Repleader, Lutw. 1622. And 
fee Black. Com. 3 V. 395. and New Abr. tit. Repleader. 

Replegiare, Is to redeem a thing detained or taken by 
another, by putting in legal fureties. See Replevin. 

ieplegiare de averiis, A Writ brought by one whofe 
cattle are diftrained, or put in the pound on any caufe by 
another perfon, on furety given to the fheriff to profecute 
or anfwer the action at law. F. N. B.68. Reg. Orig. 
Stat. 7 H. 8. a 4. 

Replevin, (Plevina from replegiare, to deliver to the 
owner on pledges.) 


1. Of the definition, and of replevin generally. 

2. For what things a replevin lies. 

3. Of the different kinds of replevins ; out of what courts 
they ifue, and of the power and duty of the foeriff. 

4. Of the pledges in replevin, and the proceedings againft 
them. 

5. Of the original writ, and the Withernam, in re- 
plevin. 

6. Of the writ of fecond deliverance, and the writ De 
proprietate probanda. 

7. Of the writ de returno habendo ; of returns irreple- 
vifable, and in what manner the foeriff is 10 return and 
execute Juch proceffes. 


1. Of the definition, and of replevin generally, 


According to fome, a rep/evin is, a remedy grounded 
and granted on a diffre/s, being a re-deliverance of the 
thing diftrained, to remain with the firt pofleffor, on 
fecurity (or pledges) given by him to try the right with 
the diftrainer, and to anfwer him in a courfe of law. 1 
Infi. 145. 

According to others it is bringing the writ called re- 
plegiare facias by him who has his cattle or goods dif- 
trained by another, and putting in furety to the fheriff, 
that on delivery of the thing diftrained, he will profecute 
the a€tion againft the diftrainer. Co. Lit. lib. 2. c. 12. 
Se. 219. 

We read of Canes replegiati, hounds replevied, in a cafe 
between the abbot of S¥. Albans and Geofèry Childavick, 
24 Hen. 3. 

Goods may be replevied by writ, which is by the 
Common law, or by plaint, which is by Statute law, 
for gre more fpeedy having again their cattle and 

ods. 

Replevy is alfo ufed for bailing aman. Staundif. PI. 
Cor. fol. 72, 74. and Wefim. 1. c. 11. G15. Replegi- 
are eff repofcere bona mobilia dato apud prafecium vade tt 
fide-jufore ; fane F Anglis breve per quod bone ea repofcerent, 

te 
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to replevy, Sc. Voffius de witiis fermonis, lib. 2. c. 25. 
See Skene eod. verbo. 

Replevin is re-delivering to the owner, (by the fheriff,) 
his cattle or goods diftrained on any caufe, on furety that 
he will purfue the a€tion againft him who diftrained ; and 
if he purfue it not, or if it be adjudged again him ; then 
he who took the diftrefs hall have it again, and for that 
purpofe may have a writ of returno habendo, Co, Lit. 
145. b: 4 Infl. 139. 

Replevin is a writ, and ufually granted in cafes of dif- 
trefs, and is A MATTER OF RIGHT; fo that if a man 
grants a rent «with claufe of diftre/s, and grants further, 
that the diftrefs taken fhall be irreplevifeable, yet they may 
be replevied ; for Juch réfiraint is againft the nature of a 
diftrefs, and no private perfon can alter the common courfe 
of the law. Co. Lit. 145. 

In this writ, or action, both plaintiff and defendant 
are called actors; the one, i. e. the plaintiff, {uing for 
damages, and the avowant, or defendant, to have a return 
of the goods or cattle. 2 Bend. 84. Cro. Eliz. 799. 2 
Mod. 149. 

That the avowant is in nature of a plaintiff, appears, 

1ft, from his being called an actor, which is a term in the 
Civil law, and fignifies plaintiff ; zdly, from his being 
being intitled to have judgment de returno habendo, and 
damages as plaintiff; 3dly, from this, that plaintiff may 
plead in abatement of the avowry, confequently fuch a- 
vowry muft be in nature of an aétion. Carth. 122. 6 Mod. 
103. Yelv. 148. 
The avowant being in nature of a plaintiff, need not 
aver his avowry with an hoc paratus ef? verificare, more 
than any other plaintiff need aver his count. Plow. 
263. 

Nor fhall have a protection caft for him more than any 
other plaintiff, 2 Inf. 339. 

But tho’ an avowry be in nature of an action, yet one 
tenant in common may avow for taking cattle damage 
feafant. Cro. Eliz. 530. 

Replevin is an action founded on the right, and different 
from trefpafs. Carth.74. Yelv. 148. Hob. 16. Cro. 

liz. 799. 

It Y now held, that asno lands can be recovered in 
this a&tion, it cannot with any propriety be confidered as 
a real aétion, tho’ the title of lands may incidently come 
in queftion, as it may do in an action of trefpafs, or even 
of debt, which are actions merely perfonal. Finth’s law 
316. and fee Comb. 476. Fitzg. 109. 


2. For what things a replevin lies. 


It is a general rule, that plaintiff ought to have the pro- 
perty of the goods in him at the time of the taking : Not only 
a general property which every owner hath, but alfo a 
Special property, fuch as a perfon hath who hath goods 
pledged with him, or who hath the cattle of another to 
manure his lands, Fc. is fufficient to maintain a replevin, 
and in fuch cafes either party may bring a replevin. 
Co. Lit. 145. Winch 26. 

A replevin doth not lie of things which are fere zature, 
as conies, hares, monkies, dogs, c. but if things wild 
by nature are made tame, or are reclaimed, /o Jong as they 
continue in THAT condition, they belong to the perfon who 
hath the poffeffion of them, and he may bring replevin ; and 
the general rule herein feems to be, that a REPLEVIN 
LIES FOR ANY THING THAT MAY BY LAW BE DIS- 
TRAINED. 2Rol. Abr. 430. Godb. 124. 

A replevin lies of a leveret ; for it has animum revertendi ; 
for the fame reafon it lies of a ferret; but it is faid not 
to lie for a maftiff dog, tho’ an aétion of trefpafs will. 
Br. Repl. 64. 2 Rol. Abr. 430. 

Replevin lies of a {warm of bees. F. N. B. 68. 

But not of trees, or timber growing ; nor of things an- 
nexed to the freehold, becaufe fuch things cannot be dif- 
trained ; yet replevin lies of certain iron belonging to the 
party’s mill. F. N. B. 68. 

So replevin doth not lie of deeds or charters concerning 
lands ; for they are of no value, but as they relate there- 
to. Bro. Rep. 34. 

Nor of money, or leather made into thoes. Moor 394. 
2 Brownl. 139. 





ee a 


| Ifa mare in foal, a cow in calf, &c. are diflrain 
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March 110. 
lizs not for goods taken beyond fea, tho’ brought 


hither by defendant afterwards. 1 Show. 91. 


they ifue, and of the power and duty of the fberiff. 


Replevin may be made either by original writ of replevin 
Co. Lit. 145.. F. N. B. 60. y 
By this ftat. enacted 52 H. 3. it is provided, * That 


holden, the fheriff, after complaint made to him thereof, 
may deliver them without let or gainfaying of him that 


liff of the liberty will not deliver them, then the fheriff 
for default of thofe bailiffs fhall caufe them to be deli- 
vered,”?, 


lofs the party was at, by having his beafts or goods with- 
holden from him ; as alfo that when cattle were diftrained 
and impounded within any liberty which had return of 


another mifchief when the diftrefs was taken without and 
impounded within the liberty. 2 Inf. 139. 13 Co. 31. 
To remedy which, 

By this ftatute the theriff, on plaint made to him with- 
out writ, may either by parol or precept command his 
bailiff to deliver the beafts or goods, that is, to make 


fibi fad) the theriff may take a plaint out of the county 
court, and make a rep/ewin prefently, which he is to enter 
in the court, as it would be inconvenient, and againft the 
fcope of the ftatute that the owner, for whofe benefit 
the ftatute was made, fhould tarry for his beafts till the 
next county court, which is holden from month to month. 
And by this aét the fheriff may hold plea in the county 
court on replevin by plaint, tho’ the value be of 20/. or 
above ; and yet in other actions he fhall hold plea where 
the matter is under 40 s. value. 2 Inf. 139. 1 Keb. 
205. Dalt. Sh. 430. 

By the words of this law, Si averia capiant, vicecomes 
pofi querimoniam fibi fal? deliberare poffet; fo that it be- 
comes the fheriff’s duty on fuch complaint, by parol 
or by precept to his bailiff, to replevy them, which pre- 
cept may be given before any county court ; but fuch plaint 
is afterwards to be entred, and (as holden in Cum.) by the 


| party who made the complaint, and not by the fheriff. 


Cum. 591. 
Replevins by writ iffue properly out of the courts of 


K. B. and C. B. at Wefminfler, and are returnable into 
fuch courts. Dyer 246. - ; 

Replevins by plaint are made by the fheriff by force of 
the above-mentioned ftatute of Marleb. by which he is 
directed, on complaint made to him by the party, that his 
goods or cattle are diftrained, to command his bailiff 
(which may be by parol or precept) to make deliverance ; 
and which plaint may be taken at any time, and as well 
out of, as in court. Bro. Rep. pl. 4. Co. Lit. 145. 
2 Inf. 139. 

Alfo it hath been agreed, that the hundred court, and 
courts of lords of manors, may 4y fre/cription hold plea in 
replevin, fo may incidently have power to replevy goods or 
cattle ; but that, it feems, muft be by proce/s of the court 
after a plaint entred, but not by parol complaint out of 
court. 


plevin 





and they happen to bring forth their young, whilft they 
are in the cuftody of the diftrainer, a replewin lies for the 
1 Sid. 


Replevin lies for a ihip; fo for the fails of the hipe — E 
Raym. 232. Per Pollexfen Ch. J. teplevin — 


3. Of the different kinds of replevins; out of what courts i 


at Common law, or by plaint by the itat. of Marl. c. 21. 
if the dea/’s of any perfon be taken, and wrongfully with- 


took the beafis, if they were taken out of liberties; and 
if the beafts were taken within any liberties, and the bai- 


The mifchiefs before this a& were the great delay and — 


writs, the fheriff was obliged to make a warrant tothe 
bailiff of the liberty to make deliverance; and there was. 


replevin of them, and by thefe words (poft querimoniam 


Carth. 380. — a 
Therefore where in trefpafs for taking goods, &¢. defen- 
dant juftified that the place where, €c. was a hundred, and — 
time out of mind had a court of all a€tions, replewins, Fee 
grantable in or out of court, virtute cujus, Se. The 
queftion was, If good cr not ? And the reafon of the doubt — 
was, becanfe the county court could not hold plea in re- — 





Ray: 219. 
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> plevin at Common law ; but were enabled by the flatute 


of Marlebridge, which extends not to the hundred court, 


-which is a court derived out of the county court 5 but per cur. 
‘clearly, Suppofing they may grant them in court, yet they 


2 Salk. 
Td: 


Cannot prefcribe to grant them out of court. 
§80. 5 Med. 252. Skin. 674. Carth. 380 


The fheriff is obliged to grant replevins in all fuch cafes 


“as they are allowed by law ; and the officer, who takes 


the goods by virtue of a replevin iffuing for what caufe 
foever, is not liable to an adtion of trefpafs, unlefs the party 
in whofe poffeffion the goods were, claims property in 
them ; ‘and note, that in all cafes of mifbehaviour by the 
fheriff or other officers, in relation to replevins; they 
are fabject to the controul of the King’s fuperior courts, 
and punifhable by attachment for fuch milbehaviour. 


Garth. 331. 


And tho’ the theriff may grant replewins dy plaint, and 
may proceed thereon in his county court, yetif any thing 
touching ‘reehold come’ in queftion, or ancient demefne 
be pleaded, the fheriff can proceed no further; nor 
can any fuch proceedings be carried in the hundred 
court, court baron, or any other court claiming a jurif- 
diction herein by prefeription. 4 H.6. 30. 2H. 7.6. 


Co. Lit. 145. 


So when the King is party, or the taking is in right of 
the crown, in thefe cafes the fheriff is to furceafe. Bro. 
“Repl. pl. 3. 1 Brownl. 33. 

It was ruled in the caie of one Brad/baw, that where 
an act of parliament orders a diftre{s and Jale of goods, 
‘THIS is in nature of an execution, and replevin does not 
Jie; but if the sheriff grants one, yet it is not fuch a 
contempt as to grant an attachment againtt him ; and 
Powell Jutice faid, He remembred a cafe in the Exche- 
quer, where a diltrefs was taken for a fee-farm rent due 
to the King, yet on debate no attachment was granted, 
tho’ it was in the King’s cafe. Trin. 12 W. 3. in Cc. B: 
Bradjbow’s cafe. See 14 Car. 2. c: 12. 
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pro returno habendo given by this ftatute ; and the court 
held, that tho’ on default of the theriff he was fubject to 
the aétion of the party, that yet the taking of pledges 
by the court did not make the judgment erroneous. 
Noy 156. é Á 

A replevin by plaint was fued in the fheriff’s court in 
London, and pledges were found de returno habendo fi, Se, 
this plaint was removed according to their cuftom into the 
mayor’s court, and after into the King’s Bench by certi- 
orari, and there oyer of the certiorari being demanded, 
the party declared in B. R. on this a return was awarded, 
and on an elongar’ returned, a frire facias went againft the 
pledges in the theriff’s court of London. On demurrer 
the queftion was, whether this cafe being removed by cer- 
tiorari ;-the pledges in the inferior court are difcharged, 
or whether they remain liable to be charged by this feire 
facias? It was adjudged, that the pledges were zot dif- 
charged. Skin. 244. 2 Show, 421. Comb. 1, 2. 3 
Mod. 56. S. C. 

Plaintiff declared, that he diftrained for 7 l 105. 
rent, referved on a leafe, and that defendant delivered 
the cattle «without taking pledges; to which defendant 
pleaded, that plaintiff in replevin delivered to him 3). 
10. fori pledges, which he accepted ; and on demurrer 
the court held, that pledges being to be found to anfwer 
the party, if he had good caufe of avowry, and to be an- 
fwerable for amercement to the King, if nonfuited, or 
if it be found againft him ; the taking of money or a 
pledge was not lawful; and that altho’ he might take 
money for pledges, yet he ought not to accept lefs than 
plaintifs demands; on which account the court likewife 
held the plea vicious ; but they agreed, that if the mayor 
had taken but one pledge, (if he had been fufficient) it 
had been well enough. Cro. Car. 446. 1 Fon. 378. 

But it hath been adjudged, that a bond taken by the 
fheriff, conditioned that if the party applying for the re- 
plevir fhould appear at the next county court, &¢. and 
profecute his aétion with effeét, and fhould make return 


And for the great eafe in bringing replevins, and as a | of the thing replevied, if return fhould be adjudged, and 


duty incumbent on the fheriff, it is enacted, by the 1ft 
and 2d of Ph. & Mar, c. 18. ** That the fheritf thall at 
his firft county day, or within two months after he receives 
the patent, depute and proclaim in the fhire town four 
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fave the fheriff harmlefs, ĉc. eas good in law, and agree- 
able to the intent of the ftatute of Marleb. which requires 
pledges OR SURETIES, Of which nature the obligors are ; 
and this method of taking bond inftead of pledges. was 


_ deputies to make replewins, not dwelling 12 miles diftant | faid to be of antient ufage; and that in the old books 


from one another, in pain to forfeit for every month he 
wants fuch deputy or deputies 5 /. to be divided between 
the King and the profecutor.” 


4. Of the pledges in replevin, and the proceedings againft 
them. 


When the fheriff makes replevin, he ought to take 
two kinds of pledges ; plegii de profequendo, by the Com- 
mon law, and plegii de returnno habendo, by the ftatute 
of Wefim. 2. c. 2. by which it is provided, ‘* That fhe- 
tiffs or bailiffs from thenceforth fhall not only receive of 
plaintiff p/edzes for parme the fuit, before they make de- 
liverance of the diltrefs, but alo for return of the beafts, 


- if return be awarded ; and if any take pledges otherwife, 


he fhall anfwer for the price of the beafts, and the lord 
that diftrains fhall have his recovery by writ, that he hall 
reftore to him fo many beafts or cattle; and if the plaintiff 
be not able to reftore, his fuperior fhall reftore.” 
In the conftruétion hereof the following cafes have been 
ruled, and opinions holden: 
Thatif the fheriff returns infufficient pledges, he fhall 


anfwer according to the ftatute ; for in/ufficient pledges are no | 


pledges in law ; and fuch pledges muft not only be fufficient 
in eftate, viz. capable to’ anfwer in value, but likewife /uf- 
ficient in law, and under ne incapacity ; therefore infants, 
feme-coverts, perfons outlawed, <c. are not to be taken 
as pledges, nor are perfons politick, or bodies corporate. 
Go, Lit. 145. 2 Infl. 340. 10Co. 102, 

-In replevin the fheriff does not return any pledges, and 
after iflue joined and found, it was moved, if they could 
- be put in by the court after verdiét ; and the court held 
they might, notwithftanding the ftatute of Wefm. 2. as 
_ before that ftatute the court might take pledges on the 


 omiffion of the sheriff; and a diverfity was taken between 


pledges for profecuting, which were at Commen law, and 


plegii fignified the fame as fureties ; and that there being 
a proper remedy on fuch bond, it differed from the cafe 
of taking a depofite or fum of money; but the court 
agreed, that at Common law this bond had been void, 
becaufe it had been to fave the fheriff harmlefs in making 
replewin by plaint, which he could not have done be- 
fore the ftatute of Marleb. 1 Ld. Raym. 278. 2 Lutw. 
686. 

If in replevin in an inferior court, the condition of the 
bond is, if he profecute his fuit commenced with effe& 
in the court of, €%c. and make return, Jc. if a return 
be adjudged by law, and it happens, that the plain- 
tiff hath judgment in the court below, which is after- 
wards reverfed on a writ of error in B. R. in fuch cafe, 





unlefs the party make a return, he forfeits his bond ; 
for tho’ he had judgment in the court below, yet the 
words, if he profecute his fuit commenced, &c. extend to the 
profecution of tie writ of error, which is part of the 
{uit commenced in the court below ; and in this cafe, 
the taking fuch bond was held to be lawful, and faid 
to be common practice. Carth. 248. 1 Show. 400, 
Fitzg. 158. 

In debt on a replevin bond taken by the fheriff, condi- 
tioned that if C. B. appear at the next county court, and 
profecute with effect for taking, &¢. and make return, 
@e. if return be adjudged, and fave harmlefs the fhe- 
riff, Jc. then, &c. defendant after oyer pleaded, that at 
the next county court, sent’ tali die, he did appear, and 
profecuted, &c. until it was removed by recordari, and 
did fave the fheriff harmle{s, but doth not fay, that no re- 
turn. habend’ was adjudged ; on demurrer the court inclined 
for plaintiff ; for defendant fhould have faid, that zo ro- 
turn was adjudged at all; and tho’ he profecuted to the 
recordari, yet return habend’ might be adjudged after- 
wards; and the condition goes to any adjudication of return, 
Comb, 228. 
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An action was brought on a bond in replevin to pro- 
fecute his fuit with effeét, and'alfo to make return, érc. 
defendant pleaded, that Æ. G. did levy a plaint in re- 
plevin in the court before the fleward of Weftminfler, and 
that afterwards, and before the fuit was determined, viz. 
fuch a day; cs E.G. died per guod the fuit abated ; 
plaintiff replied, quod bene EF verum eff, that E. G. levied 
fuch a plaint againit the defendant, who immediately af- 
terwards exhibited an Exg/i/p bill in the Exchequer againft 
plaintiff in that fuit, and by injunétion hindered the pro- 
ceedings below until fuch a day, &c. on which Z. G. 
died ; {o that he did not profecute his fuit with effec: on 
demurrer to this replication the defendant had judgment ; 
for per Holt, This was a profecution with effect, becaufe 
there was neither a non{fuit or verdict againft Æ. G, Carth. 

19. 
: hi action on a replevin bond common bail fhall be filed. 

t Salk. 99. i 

There are two forts of pledges, plegii de profequendo, 
and itlegii de returnò habendo; the pledges of profecuting 
were at Common law, but thofe de returno habendo were 
appointed by We/tm. 2. cap. 2. by which ftatute an ac- 
tion lies againft.the fheriff, if he omits to take pledges, or 
if he takes thofe that are infufficient ; for the party may 
have a fcire facias againft the pledges, where the fuit is 
in any court of record ; and tho’ in the county-court, &c, 
a fcire facias will not lie againk the pledges, becaufe thefe 
are not courts of record, and every /cire facias ought to 
be grounded on a record, yet there the party may have a 
precept in nature of a fcire facias againit the pledges. 1 
Ld. Raym. 278. See Comb. 1,2. Cum. 

An aĉtion on the cafe was brought againit a fheriff for 
taking in/uficient pledges on a replevin; to which he 
pleaded not guilty, and a verdict being found againit him, 
and judgment given thereon in the court of C.B. on 
a writ of error brought in B. R. it was objected, firft, 
That an action on the cafe was not the proper remedy ; 
2dly, Suppofing fuch aétion lay, that there ought to have 
been afire facias firk fued out againit the pledges. As to 
the firt, the court held, that the party diftraining has by 
the ftatute of Wefminffer 2. an interet in the pledges, 
and if the herif omits to take fuch, or which is the fame 
thing, takes infufficient ones, he is aggrieved, and con- 
fequently intitled to his ation. jdly, That tho’ a fire 
facias may be brought againft the pledges, yet it does not 
follow from thence, that an action does not lie againft the 
Sheriff ; and fuch feire facias, which is only to certify the 
fufficiency of the pledges, is the lefs neceflary in the pre- 
fent cafe, Juch infufficiency being fet forth in the declaration, 
and found by the verdict. Mich. 12 Geo. 2. Rouje v. 
Patterfon in B. R. 

And for the greater fecurity of perfons diftraining for 
rent, it is enacted by ftat. 11 Geo. 2. c. 19. fe 23. That 

' Officers having authority to grant replevins, fhall in every 
replevin of a dittrefs for rent sake in their own names, from 
plaintiff and two fureties, a bond in double the value of the 
goods diftrained, (fuch value to be afcertained by the oath 
of one or more witneffes not interetted, which oath the 
perfon granting fuch replevin is to adminifter) conditioned 
for profecuting the fuit with efe& without delay, and for 
veturning the goods, in cafe a return fhall be awarded, be- 
fore any deliverance be made of the diftrefs ; and fuch 
officer taking fuch bond, thall, az the requeft and cofis of 
the avowant, or perfon making conufance, afign Juch 
bond to the avowant, Se. by indorfing the fame, and at- 
tefting it under his hand and feal in the prefence of two 
witneffes, which may be done without ftamp, provided the 
affignment be fiamped before any a&ion brought thereon; and 
if the bond be forfeited, the avowant, &c. may bring an 
a&tion thereupon in his own name, and the court may dy 
rule give fuch relief to the parties on fuch bond, as may 
be agreeable to juftice ; and Juch rule fhall have the effe 
of a DEFEASANCE. 


5. Of the original writ, and of the withernam in re~- 

plevin. 

The original writ of replevin iffues out of Chancery, and 
neither it nor the alias replevin are returnable, but are 
only in nature of a ju/ficies to impower the fheriff to hold 
plea in his county court, when a day is given the parties; 


but the gluries replevin is always with this claufe we) 
canfam nobis fignifices, and it is a returnable procefs. F.N.B, 
69, 70. Doét. pl. 313, 314. 2 Inft. 139. Salk. 410. 
it is ufual to take out the alias and pluries at the fame 
time. Dalt. Sh. 273. pet Ral te 
A pluries replevin returned in Michaelmas term, the 
defendant claimed property, aud after nothing done,, nor 
any appearance nor continuance till Baer term following, 
at which term they appeared and pleaded, and judgment 
was thereupon given ; tho? no continuance was between 
Michaelmas and Eaffer, yet this was not any difcontinuance, 
becaufe there is not any continuance till appearance ; for the 
parties have not any exprefs day in court, and avhere there 
is not any continuauce, there cannot be any difcontinuance. 
1 Roil. Abr. 485. ae a 
The pluries replevin faperfedes the proceedings of the . 
herif, and the proceedings are on that, and not on the 
plaint, as they are when that is removed by recordari, and 
tho’ there is no fummons in the writ, yet it gives a good 
day to defendant to appear; and if he does not appear, 
then a pone iffues, and then a capias. 1 Ld. Raym. 617, 
Capias and procefs of outlawry lies in replevin; for 
when on the pluries replegiari fac’ the fheriff returns 
averia elongata, then a capias in withernam iffues, and on 
that being returned nulla bona, a capias iffues, and fo to 
outlawry. Capias and procefs of outlawry in replevin 
were given by 25 Fd. 3. 17. 6Mod. 84. . ta ae 
If on the pluries replevin the fheriff return, that the 
cattle are eloigned to places unknown, &c. fo that he ~ 
cannot deliver them to plaintiff, then fhall iffue a withers 
nam direéted to the fheriff, commanding him zo fase the 
cattle or goods of defendant, and detain them till the cattle or 
goods diftrained are reffored to plaintiff; and if on the fir 
withernam a nihil be returned, there an alias and pluries 
replevin ifue, and fo to a capias and exigent. F.N. B. 







Beds 
The writ of withernam ought to rehearfe the caufe 
which the fheriff returns, for which he cannot replevy 
the.cattle or goods ; fo that it does not lie on a bare füg- 
geftion, that the beats are eloigned, &e. F. N, B. 695 


Bs ; i 

If on the avithernam the cattle are reftored to the party 

who eloigned them, yet he /hall pay a fine for his contempt. 
2 Leon. 174. - i any 

Cattle taken in qwithernam may be worked, or if cows, - 
may be milked; for the party has them in lieu of his 
own. 1 Leon. 220. Dyer 280. > 
And as the party is to have the ufe of the cattle, he is 
not to have any allowance made him for the expences he 
has been at in maintaining them. Owen 46. Cro. Eliz. 
162. 3-Leon. 235. 

Scire facias againft an executor, reciting, that where 
replevin was brought againft teftator for a cow, and judg- 
ment againit him de returno habendo, which was not exe- 
cuted, that he fhould thew caufe why he fhould not have 
execution. The executor pleads plene adminiffravit, upon 
which plaintiff demurred; and Wyld jultice faid, that up- 
on the judgment the cow is in the cuffody of the law, there- 
fore he ought to have execution; but the doubt is, be- 
caufe the replevin is determined by the death of the party; 
yet (by him and Rainsford, being only in court,) plain- 
tiff fhall have execution, for defendant cannot be preju- 
diced ; for if the theriff return averia elongata, heall 
not have a withernam, but of the goods of the teltator 5 
or if there are no goods of the teftator, the fher ff cam 
take nothing, but fhall return nulla bona, and then plain- 
tiff hath his ordinary way to charge defendant, if he hath: 
made a devaflavit; and it was adjudged for plaintiff. 
Pafeh. 27 Car 2. in B, R. Sucklin v. Green. gis 

W. fues a replevin, H. removes it by recordari into the 
King’s Bench, plaintiff does not declare, and on thata 
return awarded to H, upon which the fheriff returnsavem 
ria elongata, and then a avithernam was awarded and exe- 
cuted ; and now plaintiff comes and prays he may be ad- _ 
mitted to declare, and prays a deliverance of the wither- Y 
nam; and it was teltified by the clerks, thaton plaintif’s . 
fubmiffion to a fine for not declaring, and that-beingim- 
pofed on him by the judges, he fhall have deliveranceof = 
the withernam; and a fine of 3s. 4d. being accordingly 
impofed on plaintiff, he shen declared, and hpenn ; 
i 2 ance. 






; apo Noy 50. The courfe of B. R. is contrary to that 
of C 

‘If on an elongata returned; the fheriff’s cattle are taken 
in withernam, yet on the defendant’s appearance, and 
pleading won cepit, or claiming property, defendant fhall 
have his cattle again ; and if they are eloigned, a witper- 
‘namagaintt plaintiff; for if the property or taking be in 

eftion, there is no reafon that plaintiff fhould have de- 
fendant’s cattle. r Ld, Raym. 614, 

The withernam is but MESNE PROCESS, and cannot be 
on execution, becaufe it is granted before judgment. 1 
Ld. Raym. 614. and fee Comb. 201. Salk. 582. 


6. Of the writ of fecond deliverance, and the writ De 
proprietate probanda. 

At Common law, if plaintiff in replevin had been non- 
fuited either before or after verdi&, defendant who dif- 
trained fhould have had return, but notirreplevifeable; fo 
as plaintiff after nonfuit might have had as many re- 
plevins as he would, which was vexatious and mif- 
chievous 3 for remedy whereof the act of We/tm. 2. cap. 2. 
reftrains plaintiff from any more replevins after non{fuit, 
but gives a writ of fecond deliverance. 2 Init. 340. 

_ And if in fuch writ of fecond deliverance plaintiff be 
nonfuited, or if the plea be difcontinued, or the writ 
abates, or if he prevails not in his fuit, returns irrepleviable 
fhall be granted. 2 Inf. 341. 

Jf defendant in replevin has return awarded on nonfuit 
of plaintiff, on which he fues a writ de returno habendo, 
upon’which writ the fheriff returns averia elongata per 
querentem, and on this a withernam is awarded, and on 
the withernam defendant has zot catalla to him delivered of 
the goods of plaintiff, and thereupon plaintiff fues a 
fecond deliverance; he fall fue it for the frf diftrefs 
taken, not for the withernam; and this by the nature and 
form of the writ of fecond deliverance. 2 Roll Abr. 435. 
0 Of a returno habendo be awarded to fheriff after a writ of 
fecond deliverance prayed by plaintiff, this is a /uper/e- 
deas to the returno habendo, and clofes the fheriff’s hand 

from making any return thereto; and if the fheriff will 
“not execute the writ of fecond deliverance, the party has 
his rerhedy againft him. Dyer 41. Dalt. Sh. 275. ` 

. This ttatute of Wefm. 2. gives the writ of fecond deli- 
verance out of the Jame court where the firft replevin was 
granted, and a man cannot have it elfewhere; for if he 
may, then he fhall vary from the place limited as to this 
by the ftatute. Plowd. 206. 

In replevin defendant avowed, that plaintiff being non- 

‘fuited brought a writ of fecond delivereance, whereupon it 
was moved to ftay the writ of inquiry of damages; & jer 
curiam, This is a /uperfedeas to the returno habendi, but 
not to the writ of inquiry of damages; for the/e damages 
are not for the thing avowed for, but are given by 21 F. 8. 
e.19. ds a compenfation for the expence and trouble the 

~ avowant has been at. 1 Salk, g5. and like point ad- 
judged, Palm. 403. Latch 72. 

_ Error of a judgment in C. B. in a fecond deliverance ; 
ón demurrer in pleading the error afligned was, becaufe 
there was not any writ of fecond deliverance certified, and 
in nullo eff erratum being pleaded, it was moved not to be 
material, becaufe iis awarded on theroll, and the parties 
iad appeared and pleaded to it; but /# was adjudged ill, 
and reverfed for zhat caufe ; for there ought to be'a writ, 

-and if it vary from the declaration in the replevin, it hall 
be abated. Cro. Fac. 424. 

_ No fecond deliverance lies after a judgment on a de- 

_murrer, or after verdict, or confeffion of the avowry ; but 
in all thefe cafes the judgment muft be entered with a return 
trreplevifable; but on a nonfuit, either before or after 
evidence, a fecond deliverance will lie, becaufe there is 

wo determination of the matter, and there a writ of fecond 
deliverance lies to bring the matter in queftion ;~but in the 
cafe of demurrer and verdié the matter is determined by 

= confeffion of the party. 2 Lill. Reg. 457. 

If plaintiff’s writ abates, he may have a new writ, 
and is not put to his writ of fecond deliverance. Cum. 
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“Tf plaintiff in replevin be nonfuited for want of deli- 
_ véring a declaration, if it happened thro’ any caufe which 
uld have entitled him to a writ of fecond deliverance, 
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as ficknefs of the perfon employed; &e. the court will 
order defendant to accept a declaration on payment of 
colts 3 otherwife plaintiff would be remedilefs, the writ of 
fecond deliverance being taken away by the 47 Car. 2: 
C. 7: 1 Vent. 64: See Avowry. 

If defendant in replevin claims property, the fheriff 
cannot proceed; for PROPERTY MUST BE TRIED BY 
WRIT ; and in this cafe plaintiff may have the writ de pro- 
prietate probanda to the fheriff ; and if it be found for 
plaintiff, then the fheriff is to make deliverance ; if for 
defendant, then he is to proceed no further; but as this is 
but an inquelt of office, if it be found againft plaintiff, he 
may have a replevin to the fherif; and if he return the 
claim of property, yet fiiall it proceed in the C.B. where 
tlie property fhall be put-in ifue and finally tried. Co. 
Litt. 145. 6. F.N. B..77... Dyer 173. , Cum 592. 

None but he who is party to the replevin fhall have the 
writ de proprietate probanda ; {o that if on a replevin the 
beafts of a ftranger are delivered to plaintiff, fuch ftranger 
being no party to the replevin, fhall not have this writ. 
14 Hen. 4. 25. 2 Roll. Abr. 431. 

The fheriff is to return the claim of property on the 
pluries, before which time the writ de proprietate probanda 
does not iffue, for it recites the pluries. Reg. 83. Cum. 


















"The writ de proprietate probanda is an inquckt of office, 
and the fheriff is to give notice to the parties of the time 
and place of executing it. Dalt. Sh. 274. 

If defendant claims property in replevin, plaintiff may- 
have the writ de proprietate probanda without continuance 
of the replevin, tho’ it be two or three years after, becaufe 
by claim of property the firft fuit is determined, Moor 403. 

If the party who hath the cattle claims property, the 
fheriff cannot determine it without a writ de proprietate 
probanda; and then if the property be found for the par- 
ty claiming, it is but an ingue/? of ofice, and the party 
who made the plaint may after fue a writ of replevin, to 
which property may again be pleaded. 7H. 4.46. Cum. 


4. 
i plaintiff has property, and omits to claim it before 
the fheriff, be may notwithftanding plead property in bim/felf 
or in d feranger, either in abatement or in bar, tho’ it 
was formerly held, that property in a ftranger could only 
be pleaded in abatement. Cro. Eliz. 475. Winch. 26. 
1 Show. 402, Salk. 5,94. 6 Mod. 81. 

In replevin defendant in his avowry pleads, that the 
beafts taken belong to a third perfon, and not to plaintiff, 
therefore prays a return; to which plaintiff demurs; for 
on avowant’s own fhewing he ought not to have return, 
having admitted the property of the beafts to be in an- 
other; but judgment was given for detendant, for rhe 
prior poffi(fion was in him, and he hath a right againit all 
others but the right owner, and plaintiff by his demurrer _ 
hath admitted, that e hath no property in them, Comb. 
477. See 6 Mod. 68,139. And 2 Mod. 242. 


7. Of the writ de returno habendo 5, of returns irreple- 
vifable, and in what manner the foeriff is to return and exe- 
cute fuch procefs. 

The returno habendo is a judicial writ, which lies for 
him who has avowed the diftrefs, and proved the fame to 
be lawfully taken ; or where on removal of the plaint in- 
to the courts above, plaintiff, whofe cattle were replevied, 
makes default, or does not declare or profecute his a€tion ; 
and thereby becomes nonfuited, &¢. and by this writ the 
fheriff is commanded to make a return of the cattle to dea ” 

fendant in the replevin. 35 Hen. 6. 40. Dyer 280. Co, 
Lit. 145. ; 

A bailiff who makes conuzance may have judgment of 
a return, and confequéntly a writ de returno habendo 
grounded on fach judgment. Go. Ext. 59. 

The writ de returno babendo is nota returnable procefs. 
2 Roll. Abr. 433, 

If defendant hath a return awarded him, and he fueth 
a writ de returno habendo, and the fheriff return on the 
pluries, quod averia elongata Junt, (5c. he fhall have a feire 
facias againft the pledges, &%c. According to the ftatute 
of Wefim. 2. and if they have nothing, then they fhall 
have a witheraam againf plaintiff of plaintif’ s owz cattle. 
FN. Bs 172, 
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and enter thereby, when he may enter by the open gate 
but if the owner hinders him, fo that he cannot go by 
open gate for fear of death, he may break the inclofure, _ 
and enterthere. 20H. 6. 28. 2 Roll, dor. 532. 9. 
The fheriff is to -return, that the cattle are eloigned, or 
that xo perfon came to foew, Fc. or a delivery; but he can- 
not return, that the defendant nan cepit the cattle, becaufe 7 
it is fuppofed in the writ, and is the ground of it, which 
the fheriff cannot falfity. 1 Ld. Raym. 613. 1Lutw. — a 
581. See Avowty, Difirefs. E T E oe 
And for more learning concerning Replevin, fie 4 New 
Abr. and 18 Vin. Abr. tit. Replevin, and Black. Com, 
3 V. 13, 145, 170. 


Return irreplevifable is a judicial writ direéted to the 
Sheriff for the FINAL RESTITUTION or return of cattle 
unjuftly taken by another, and fo found by verditt, or 
after a nonfuit in a fecond deliverance. 2 Roll. ddr, 


























ie the plea be to the writ, or any other plea be tried 
by verdict, or judged on demurrer, return irreplevife- 
able all be awarded, and no new replevin {hall be 
granted, nor any fecond deliverance by the att of We/im. 
2. butonly on nonfuit. 2 Inj. 349. Dyer 280. 

If on iffue joined in replevin plaintiff does not appear 
on the trial, being called for that purpofe, yet return ir- 
replevifable fhall not be awarded, as in cafe of a verdiét’s 
being given, but the party may have a writ of fecond de- 
liverance, as well as if it had been a nonfuit before de- 
claration, or appearance. 3 Leon. 49. 

If a man has return irreplevifeable, and a beaft die in 
the pound, he may diffrain a-new ; fo if the beat die be- 
fore judgment. Hob 61. 

If return irreplevifeable be awarded, the owner of the 
cattle may offer the arrears; and if defendant refufes to 
deliver the diftrefs, plaintiff may have detinue, becaufe 

, the diftrefs is only in nature of a pledge. 1 Ld, Raym. 










































A plaint entered in replevin. 


B. ccmplains againff C.D. of his beafts unjuflly ta~ ie 
. ken in his houfe, (or his freehold) in, Sc. pas 


Pledges, fe. 


720. Form of a writ of replewia, or replegiare de averiis, 

By the ftatute of Weffm. 1. cap. 17. If the party who 7 
diftrains, conveys the diftrefs into any houfe, park, caftle 
or other place of ftrength, and refufes to fuffer them to 
be replevied, the fheriff may take the pofe com. and on 
requeft and refufal break open fuch houfe, caftle, &c. 
and make deliverance; and this was a neceffary law fo 
{oon after the irregular time of Hen. 3. 2 Inf. 193. 5 
Co. 93. Dalt. Sh. 373. 

If the fheriff returns, that the beafts are inclofed in a 
park among favages, or inclofed in a caftle, &c. he fall 
be amerced, and another writ of replevin fhall be awarded ; 
for he ought to have taken the pofe com. for this was a de- 
nial ECN B127 

If the fheriff return, quod mandavi ballivo libertatis, Gc. 
qui nullum dedit mihi refponfum, or that the bailiff will not 
make deliverance of the cattle, the/e are not good returns ; 
for by ftatute of Weft. 1. the fheriff on fuch return made to 
him by the bailiff, ought prefently to enter into the fran- 
chife, and make deliverance of the cattle taken. F. N.B. 
EST 

Tha man fue a replevin in the county court without 
writ, and the bailiff return to the fheriff, that he cannot 
have view of the cattle to deliver them, the fheriff by ingueft 
of office ought to inquire into the truth thereof, and if it 
be found by a jury, that the cattle are eloigned, &c. the 
fheriff in the county court may award a withernam to take 
defendant’s cattle; and if the fheriff will not award a 
withernam, then plaintiff may have a writ out of Chancery 
directed to the fheriff rehearfing the whole matter, com- 
manding him to award a withernam, (Sc. and he may 
have an alias, and after a pluries, and an attachment 
againft the fheriff, if he will not execute the King’s com- 
mand. F. N. B. 158. 

If the fheriff return, quod averia elongata ad loca incog- 
nita, this is a good return, and the party muft purfue his 
writ of withernam; but if the fheriff return averia elongata 
ad loca incognita INFRA COMITATUM MEUM, he ‘hall 
be amerced, for the law intends that he may have notice in 
his county. Bro. Retur, de Br. pl. 100. 

If in replevin the fheriff return, guod averia mortua funt, 
that isa good return.. Bro. Retur. de Br. pl. 125. 

It is a good return, guod nullus venit ex parte querentis ad 
demonftranda averia; but it feems the fheriff is not obliged 
to require this. Dalt. Sh. 556. Allen. 33. 

If the fheriff be thewn a ftranger’s goods, and he 
takes them, an action of trefpafs lies againft him, for 
otherwife he could have no remedy ; for being a ftranger 
he cannot have the writ de proprietate probanda, and were 
he not intitled to this remedy, it would be in the power of 
the fheriff to ftrip a man’s houfe of all his goods; but 
Kelw, feems to hold, that the acion lies more properly 
againft the perfon WHO SHEWS the goods. 2 Roll. Abr. 
552. Cum. 596. . 

The theriff comes to make replevin of beafts impounded 
in another man’s foil; if the place be inclofed, and has a 
gate open to the inclofure, he cannot break the inclofure, 


ise 

EORGE the Third, &c. We command you, that SR 

Juftly and without delay you caufe to he replevied to 
A. B. his beafts which C. D. took, and unjuftly detaineth, as 
is Jaid ; and after do you caufe jufily to be done to him, 
&c. that we may hear no more clamor for defect of i 
&c. Eh 


Beplebp. Tenants having their goods taken as a. 
diftrefs for rent, are to replevy them in five days, or they 
may be appraifed and fold, by Stat. 2 W. & M. fofi 1e 
C. Ç. tr 

Where are any goods are fold, if property is claimed in 
them, and notwithftanding the party doth replevy, iret, 
pafs will lie, €c. Mod. Caf. 69. 2 Lill. 459. 

To replevy is ufed forthe bailing aman. Stat. Weflm. 
I, c. 11, Wide Homine Replegiando. ve 

iKepievith, Signifies to let one to mainprife on furety. 
3 Edt. capòt. 

Beplication, (replicatio) Is aa exception or aníwer 
made by plaintiff to defendant’s plea : And it is alfo that 
which the complainant replies to the defendant’s anfwer in 
Chancery, Sc. Wets Symb. par. 2. i 

The replication is to contain certainty, and not vary from 
the declaration, but muf purfue and maintain the caufe of — 
plaintifs a&ion; otherwife it will be a departure in plead- 
ing, and going to another matter. 1 Inf. 304. Tho? 
as a faulty bar may be made good by the replication; fo 
fometimes a replication is made good by a rejoinder; but if 
it wants fubftance, a rejoinder can never help it. 2 Lill. 
Abr, 462. A replication being intire, and ill in part, is 
illin the whole: But if there be three replications, and one 
is fuperfluous, and the other two fufficient, and defendant 
‘demurs generally, plaintiff may have judgment on thofe | 
which are fufficient. 1 Saund. 338. 2 Saund. 17. 

Where defendant pleads in bar, and plaintiff replies 
infufficiently ; if defendant demurs {pecially on the repli- 
cation, and the bar is infufficient, if the aétion be of fuch 
a nature that a title is fet forth in the declaration or count, - 
as in a formedon, ce. judgment may be given for plaintif 
on the infufficient bar of defendant: And where the title 
doth not appear till fet forth in the replication, and that is 
infufficient, there judgment fhall be had for defendant for. 
the ill replication. .Godb. 138. 1 Leon..75. 3 Nelf 
Abr. 133. ; j 7; RUE 

If the bar is naught, and the replication likewife, plain- b 
tiff fhall never have judgment: Sovif there is a variance 
between the declaration and the replication, tho’ there be, 
a verdi&t, &c, Hob, 13. Style 356. l PE A AE 

Replication concludes either with hoc paratus eff verifie 
care, or to the country. In a&ion on a bond to pay all 
fums expended about. certain bufinefs, Gc. on de> 
fendant’s pleading he paid all; plaintiff replies that he 
had not, et hoc paratus, Sc. Upon a demurrer it was 
held plaintiff ought to have concluded to the country ; be- 
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caufe there is an affirmative and negative, and if he mi 
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_be admitted to aver his replication thus, theré would be no 


end in pleading. Raym. 98. 

But where new matter is offered in a replication, plain- 
tiff fhould aver his plea, fo as to give defendant an oppor- 
tunity to rejoin. 4 Mod. 285. Lutw. 98. 

WBeplication ix criminal cafes. See Culprit, and Black. 
(Of) RN Ce 

~ Bepozt, (from the Lat. reportare) Is a publick relation, 
or bringing again to memory, of cafes judicially adjudged 


in courts of juftice, with the reafons as delivered by the 


judges. Co. Litt. 293. 

There are likewife reports, when the court of Chancery, 
or other court, refer the ftating fome cafe, &c, to a Maf- 
ter of Chancery, or other referee, his certificate therein 
is called a Report : 
lute order. Praé Solic. 67. 

A Matter in Chancery, having an order of reference, is 
to iffue his fummons for the parties to attend him at acer- 
tain time and place; when and where they may come 
with their counfel, clerk or folicitor, to defend themfelves, 
and maintain, or object, againft his Report, or certifi- 
cate, Se. 


the judgment of the court ; without recital of the feveral 
golpe of the order of reference, or the debates of counfel 
efore them ; unle/i in cafes doubtful, «when they may 
fhortly reprefent the reafons which induce them to what 
they do. bid. 
Reports and certificates of Mafters in Chancery are to 


“be filed with the regifter in four days after the making 
and figning ; and to be confirmed by the court, to which 


exceptions may be made, &c. 

None fhall take any money for Report of an order, or 
caufe referred to them by any judges, on pain of 5/. Se. 
fo as not to prohibit the clerk from taking 12, for the 
firt, and 2d. for every other theet. Stat 1 Fac. 1., cap. 
1o. But Matters in Chancery, may take for every Report 
or certificate, made on an order on hearing of a caufe 205. 
‘And for any other Report, ; ĉc. “made on petition or mo- 
tion 10s. And their clerks fhall have şs. for writing 
every Report, by 13 Car. 2, Vide Reference. 

_ A Report by a Mafter in hancer, is as a judgment 
of the court. 1 Wms’s Rep. 653 

By a ftanding order of the a of Chancery, made by 
the Lords Commiffioners in the 4 W. & M. it was di- 
rected, That all Reports fhould be filed within four days 
after the making, otherwife no decree or proceedings to 
be had thereupon; but the Regifter reporting, that it was 
fufficient if the Report were filed before any proceedings 
had thereupon, tho’ not done within four davs. after 
making, Ld. C. J. King agreed thereto. And the court 
took it to be well enough, tho’ in this cafe the motion to 
confirm the report nif caufa, was made the fame day that 
the Report was filed. 2 Wass Rep. 517. 

It is not ufual to. confirm Reports of Receiver’s ac- 
counts, per Matter of the Rolls. z Wms’s Rep. 661. 

Repotition of the Fozi, (repofitio Sorta, i.e are- 
potting to) Was a flatute whereby certain foreft-grounds 

eing made purliew on view, were by a fecond view put to 
the forel again. Mana. par.1. ; 

Beypofitorium, (Lat.) A ftorehoufe or place wherein 
things are kept ; alfo a warehoufe. 3 Cro. 555. 

iepicfentation, (repre/entatio) Is perfonating another: 
There is an heir by repre/entation, where a father dies in 
the life of the grandfather, leaving a fon, who fhall in- 
herit his grandfather’s eftate, before the father’s brother, 
&e. Bro. Abr. 303. Alfo executors reprefent the perfon 
of the teftator, to receive money and aflets. Co. Litt. 
209. - 

Wepriebe, (from the Fr. repris, tho’ Black/fone takes it 
from reprendre) Signifies to take back or fufpend a pri- 
foner from the execution and proceeding of law for that 
time. Terms de Ley. Every judge who hath power to 
order execution, hath power to grant a reprieve; and ex- 
ecution is often ftaid on condition of tran{portation. But 
No prifoner convicted of any felony, for which he cannot 
have his clergy, at the feffions at the Old Bailey for Lon- 
don or Middlefex, Fc. ought to be reprieved but in open 
feffions ; and reprieves are not to be granted otherwife, 
without the King’s exprefs warrant, not by order of any 












On which the court makes an abfo- 


And Matters are to draw their Reports briefly 
and as fuccinctly as may be, preferving the matter clearly for 
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Juftices of gaol delivery, Kel. 4: 

‘ood’s Infi. 662. 

Ifa woman is condemned for treafon or felony,and ts found 
by an inqueft or jury of matrons impanelled by the theriff, 
Se. to be quick with child, execution fhall be refpited, 
and the woman reprieved zil] her delivery; tho’ fhe fhall 
take this favour but once ; and cannot fave herfelf by this 
means from pleading on her arraignment; nor from having 
judgment pronounced againit her on conviction. S.P. C 
198. H. P.C. 272. Finch 478. 

Where it is found by a jury of women, that a woman 
convicted of felony, is with child, fome judges have ref- 
pited her execution till a convenient time, 7. e. a month 
after her, delivery, then to be executed, but this is irre- 
gular, for fhe may have a pardon to plead, therefore to be 
reprieved till the next feflions. 12 4f: 10. 1 Hales 
Hift. P. C. 368, 369. See Pregnancy, and Black. Com. 
4 Vo 387 

eprital, (reprifale, or reprifalia) Is taking one thing 
in fatisfaétion for another, derived from the Fr. repri/e 5 
and is all one in the Common and Civil law. 

Hen. IV. enacted, That application be made to the 
Keeper of the Privy Seal; by perfons injured in the lofs of 
fhipping at fea, contrary to treaties, Jc. on evidence 
fhewn, he fhall fign /etters of requef to demand reftitution 
and reparation ; which if not made in convenient time, 
the Lord Chancellor is to grant Zetters of reprifal, to obtain 
the fame dy force, and for the indemnity of the perfons in- 
terefted: And this is confirmed by the Star. 4 H. 5. 
es 


2 Hawk. P. C. 463: 


Reprifals are ordinary and extraordinary ; ordinary rz- 
prifals are to-arreft and take the goods of merchant ftran- 
gers within the realm ; and the other is for fatisfa&tion out 
of the realm, and is under the Great Seal, éc. Lex 
Mercat: 120. 

If any perfon be killed, wounded, fpoiled, or any ways 
damaged inva hoftile manner, in the territories of any po- 
tentate, to whom letters of requeft are tranfmittedy and. 
no fatisfaction be made, there is no neceflity to refort to 
the ordinary profecution, but letters of repri/a/ iffue forth ; 
and the Prince againft whom the fame are iffued, is obliged 
to make fatisfaétion out of the eftates of the perfons committing 
the injuries; and in cafe of a deficiency there, it will then 
be adjudged a common debt on his country. . But where mif- 
fortunes happen to perfons, or their goods, refiding in a 
foreign country in time of war, repri/als are not to be 
granted : In this cafe they muft be contented to fit down 
under the lofs, for they are at their liberty to relinquith the 
place on the approach of theenemy, when they forefee the 
country is fubje&t to fpoil; and if they continue, they 

muft partake of the common calamity. \ Lex Mercat. or 
Merch. Compan. 174, 175. 

Reprifals may be granted on illegal profecutions abroad ; 
where wrong judgment is given in matters zot doubtful, 
which might have been redreffed either by the ordinary or 
extraordinary power of the country or place, and which 
was apparently denied, &c. See Letters of Marque, and 
Black. Com. 1 V. 258. And as to Reprifal of Goods, fee 
Recaption, and Black. Com. 3 V. 4. 

Beprifes, (Fr. re/umptions, or a taking back) Is ufed 
for deductions and payments out of a manor or lands, as 
rent-charges, annuities, &c. - Therefore when we fpeak 
of the clear yearly value of a. manor or eftate or land, we 
fay itis fo much per annum ultra reprifas, befides all re- 


pries. 


Bepublication of Wills. 
3 V. 379s 501. 

Bepugnant, (repugnans) Is what is contrary to any 
thing faid before: And repugnancy in deeds, grants, in- 
diétments,, verditts, Fc. make them void. 3 Ney 
135: 

The Common law abhors repugnancies and all incon- 
gruities; but the former part of a deed, &c. fhall ftand, 
where the latter part is repugnant to it. Jenk. Cent. 251, 
256. 

Where contrarieties are in feveral parts of deeds or 
fines, the firit part fhall ftand ; in wills, the /af, if the fe- 
veral claufes are not reconcileable. Fenk, 96. pl. 86. 
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See Will, and Black. Com, 
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In contracts, gifts, verdicts, evidence, &c. where-direét 
contrarieties are for the fame thing at the fame time, all 
is void. Fenk. 96. pl. 86. 

4. made B. and C. executors, provided that C. fhall not 
adminifter his goods. B. and C. brought debton bond as 
executors. It was held that the action was well brought ; 
for the provifo is void. D. 3. b. 4. pl.7. Ge. 

A. gives lands to B. in tail, provided 4. hall take the 
profits of part for 1000 years; the prowifo is void ; for in 
common prefumption is takes away the benefit and interett 
of the grantee in that parcel. Cro. Eliz. 35. 

An award, that each fhall give the other a general releafe 
within four days after the award ; provifo that if either 
difliked the award within 20 days after made, and fhould 
pay to the other within the faid 20 days 10s. that then the 
arbitrement fhould be void, the prowi/o is repugnant, and 
judgment for plaintiff. Cro. E. 291. 

A provifo good in the commencement may. by confe- 
quence become repugnant, as grant of rent by deed for 
life, provided that it hall not charge his perfon ; the pro- 
vifo is good, butif the rent be arrear, and the grantee 
die, his executors fhall charge the perfon of the grantor 
in debt; for otherwife they be remedilefs; and fo ’tis 
now repugnant, by confequence void. 6 Rep. 41.6. See 
, Black. Com. 2V. 156, 

Reputation, (reputatio) Is defined by Sir Edw. Coke to 
be vulgaris opinio ubi non eff veritas; and he tells us, that 
wulgaris opinio ex duplex, viz. Una orta inter graves & 
difcretos E que wvultum veritatis habet; altera orta inter 
deves ES vulgares bomines abfque fpecie veritatis. 4 Rep. 
404. Thatisnotreputation which this or that man fays ; but 
that which generally hath been, and many men have faid 
or thought. 1 Leon. 15. 

A little time is fufficient for gaining Reputation, which 
needs not a very antient pedigree to eftablifh it; for gene- 
ral acceptation will produce a Reputation. 2 Cro. 
308. But it has been held, that common Reputation 
cannot be intended of an opinion which is conceived of 
four or five years ftanding; but of longtime. 2 Lill. 
Abr. 464. And fome fpecial matter muft be averred to 
induce a Reputation. Ibid. 

Land may be reputed parcel of a manor; tho’ not really 
fo. 1Veutr. 51. 2Mod. 69. 3 Nelf Abr. 137. And 
there is a parifh, and office in Reputation, &c. 

AReputation oz Fame, Is under the protection of the 
law, as all perfons have an intereft in their good name ; 
and fcandal and defamation are injurious to it, tho’ defa- 
matory words are not actionable, otherwife than as they 
are a damage to the eftate of the perfon injured. Wood's 
dnf. 37-0 

The fecurity of Reputation or good name from the arts 
Of detraction and flander, are rights to which every man 
is intitled, by reafon and natural juftice; fince without 
thefe it is impoflible to have the perfect enjoyment of any 
other advantage or right. Black. Com, 1 V. 134. 

Bequetk, of things to be done: Where one is to doa 
collateral thing, agreed on making a contraét, there ought 
to be areguef to doit. 2 Lill. Abr. 464. If a duty is 
due, it is payable without regueff; on promife to pay a 
duty precedent on regueff, there needs no actual regue/? ; 
but on a promife for a penalty or collateral fum, there 
fhould be an actual requeft before the aétion is brought. 
Cro. Eliz. 74. 1 Saund.33. 1 Lev. 289. 

If a debt is before a promife, a regue/? is not neceflary, 
for then a regue/t is not any caufe of the action; tho’ a 
promife generally to pay on regue/f, the action arifes on 
requeft, and not before. Cro. Fac. 201. .1 Lev. 48. 

AGtion of debt, for money due on a bond, may be 

brought without alledging a fpecial regue#; and if the 
' ation is for debt, not appointed to be paid on regueft, 
there needs no fpecial regueft to be laid in the declaration ; 
otherwife if it is of a thing collateral. Cro. Eliz. 229, 
523. ; 
: A man promifes to re-deliver on regue/?, fuch goods as 
were delivered to him; if an action of detinue is brought, 
plaintiff need not alledge a fpecial regue/?, becaufe the ac- 
tion is for the thing itfelf: But if an aétion of the cafe is 
had for thefe goods, then the regue mutt be {pecially al- 
ledged ; as it is not brought for the thing itfelf, but for 
damages. Sid. 66. 3 Salk. 309. 
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If a promife is made-to pay money to plaintif on rè- 
quefi, no Jpecial requeft is required : But where there are 
mutual promifes between two perfons to pay each other 
money on requeff, if they do not perform fuch an award, 
the regueft is to be {pecially alledged. And if there isa 
promife to pay money to -aman on regueff, and he dies 
before any regueff made, it fhall be paid to hig executors ; 
but not till regueft made. 3 Salk. 309. 3 Bult. 259. 

When a perfon promifes to pay a precedent duty, 
the general allegation Jicet fepius requifit’ is fufficient, 
becaufe there was a duty without a promife: As for in- 
ftance ; If one buys cr borrows a horfe, and promifes to 
pay fo much on Requeft: But where the promife is colla- 
teral, as to pay the debt of a ftranger on Requeft, &, 
the Requeft is part of the agreement, and traverfable, 
there being no duty before the promife made; and’for 
that reafon the Requeft muft be {pecially alledged, for 
bringing the action will not be a fufficient Requeft. 
Latch 93. 3 Leon. 200. 1 Saund. 35. 3 Salk. 308. 

If a debt or duty arifes either on bond or contract, 
licet fepius requifitus is good; contra where it becomes a 
duty by the Requeft itfelf, when it is to be alledged {pe- 
cially. 3 Nel Abr. 144. 

It has been adjudged, that where the thing is a duty 
before any requeft made, a Requeft is only alledged to 
aggravate damages, and fuch Requeft is not traverfeable ; 
but if the Requeft makes the duty, as in afumpfit to do 
fuch a thing on Requeit, there the day, ETc. of the Re- 
queft ought to be alledged, becaufe it is travenfeable. 
Palm. 389. i 

An afjumpfit to do a thing on Requeft, a Requeft muft 
be alledged ; and a f{pecial Requeft muft be laid zo be made 
Juch a day, at Juch a place; where the duty is not on bond, 
&e. If a Requeft is to be fpecially made, the day and 
year when made fhould be {pecially alledged. 1 Lute. 
231. 2 Lill. Abr. 466. Cro. Car, 280. ‘But where a 
perfon is not reftrained to make the Requeft by a time 
limited, if made at any tiñfe during his life, it has been 
held to be good. Cro, Eliz. 136. Anda Requeft at any 
other time than named may be given in evidence. Sid. 268. 

Defendant pleaded the ftatute of limitations in an action 
on a promife to pay fo much money on Requeft, &c. 
And on demurrer, plaintiff had judgment; for tho’ the 
promife was within the ftatute, yet the duty was not, being 
no duty till the requeft was made, and the action being 
then brought within time after the breach, it is good. 
Gro. Car. 98. 

At a trial, defendant would have plaintif to prove the 
Requeft ; but it was ruled that he need not ; for not being 
traverfed in the plea, z# is admitted. 1 Lev. 166. 

In a fpecial action on'the cafe for keeping a paflage ftopt 
up, fo that plaintiffcould not come and cleanfe his gutter, 
&e. after verdict for plaintiff, it was objected in arreft of 
judgment, that plaintif ought to have fet forth a Requeft 
to defendant to open the paffage; and this was held a 
good objection after demurrer, but not after verdi&t. 1 
Mod. 27. 

Unreafonable Requefts are not regarded in law; and 
there is no difference where a thing is to be done on Re- 
queft, and reafonable Requeft. Dyer 218. Cro. Car. 
¥76. 3 Nel/. Abr. 140, 142. ; 

Wequelks, (court of) The place where held being an- 
tiently called Camera Alba, is taken away by at of parlia- 
ment. See Court of Requefts. 

Bere County, Writs fhall-be delivered in the full, or 
rere-county, Stat. 2 Ed. 3, cap.5. Vide Rier County. 

WRelceit, (Receprio) Is an admiflion or receiving of a 
third perfon to plead his right in a caufe formerly com- 
menced between two other perfons ; as where an action is 
brought againft tenant for life or years, or any other par- 
ticular tenant, and he makes default, in fuch cafe he in 
the reverfion may move that he may be received to defend his 
right, and to plead with demandant. 

Refit is likewife applied to the admittance of a plea, 
where the controverfy is between the /ame two perfons. 
Broke 205. Co.Litt.192. Nel, 3 Abr. 146. 

He in reverfion may come into court, ‘and pray to be 
received in a fuit againft his particular tenant; and after 
fuch refceit the bufinefs fhall be haftened, as much as may 
be by law, without any delay of either fide. Srat. 13 R. 2. 
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wap. 17. And it is faid a wife fhall be received, in de- 
fault of her hufband, &c. 2,Lill, Abr..467. But re- 
-feeit is admitted only for them who have eftates depending 
-on particular ¢ftates for life, tenants by the curtefy, or af- 
ter poflibility, &c. and not for him in remainder after an 
-eftate tail, which is perdurable. : 1 4nd. 133. 

‘Hufband and wife were tenants for life, remainder to 
-another in fee; a formedon was brought againft the huf- 
‘band, who made default after default; and thereupon 

the wife prayed that fhe might be received to defend 
her right ; but it was denied by the court, becaufe if de- 
fendant fhould recover againft her hutband, it would not 
bar her right if fhe furvived him, therefore it would be 
‘to no purpofe. Then he in remainder prayed to be re- 
ceived, which at firft the court doubted, by reafon if the 
hufband fhould recover, he might falfify fuch recovery ; 
and becaufe his eftate did not depend on the eftate of the 
hufband alone, but on the eftate of the hufband and wife; 
but at laft he was received. 1 Leon. 86. 
_ The ftatute of Gloucefter enatts, that a termor may be 
received to fal/fy, if he hath a deed, and comes before 
judgment; this is where he in reverfion caufeth himfelf 
to be impleaded by collufion, to make the termor lofe 
histerm, &c. 6 Ed. 1. cap. 11. And if any ftranger 
come in by a collateral title, before he is received, he 
fhall find furety to fatisfy the demandant the value of 
-the lands if he recovers from that time till final judgment; 
and demandant recovering, he fhall be grievoufly amerced, 
‘Wc. by Stat. 20 Ed. 1. 

Befceit of Homage, (Receptio Homagii) The lord’s re- 
“ceiving homage of his tenant, at his admiffion to the land. 
Kitch, 148. 

BWefcous or Welcuc, (Refcufus, from the French re/~ 
“coufe, i, e. liberatio) Is a refiftance again{t lawful authority. 


1. Of the different kinds of refcues, &c. 

2. Of the offence of making a refcue, and how the offen- 
‘ders are to be proceeded againft, and punifbed. 

3- Of the form of the proceedings on a refcue. 

4. In what cafes the fheriff may return a refcues of the 
Jorm of the return, and for what defects it may be quafbed. 


1. Of the different kinds of refcues, &c: 

If a bailiff, or other officer, on a writ arreft a man, 
‘and others by violence take him away, or procure his 
efcape ; this is a refcous iy Facr. So if one diftrain beafts 
for damage feafant, in his ground, as he drives them in 
the highway towards the pound, they enter into the 
owner’s houfe, and Ae with-holds them żhere, and will not 
deliver them on demand, this detainer is a refeous IN LAW. 
Co. Lit. lib. 2. cap. 12. Caffaneus in his book De Con- 
fuetud. Burg. f. 294. hath the fame words coupled with 
refifentia. It is alfo ufed for a writ which lies. for this 
“fa& called Breve de reftufu, whereof you may fee both 
‘the form and ufe in F. N. B. 101. Reg. of Writs; 125. 
‘and New Book of Entries, verb. Refcous. This in fome 
cafes, in matters relating to treafon, is treafon; and in 
‘matters concerning felony, is felony. Cromp. Juf. 54. 
“Cowell. 

Refcue is the taking away and Jetting at liberty againft 
law any diftrefs taken for rent, or fervices, or damage- 
feafant; but the more general notion of refcous is, the 
FORCIBLE freeing another from an arreft or fome legal 
‘commitment, which being a high offence, fubjeéts the of- 
fender not only to an a¢tion at the fuit of the party in- 
jured, but likewife to fine and imprifonmeut at the fuit 
of the King. Co. Lit. 160. F. N. B. 226. 
` Ifa man diftrain cattle, and as he is driving them to 
_the pound they go into the owner’s houfe, and he refufes 
to deliver them, this is a refcue in law, Oo. Lit. 161. 

But here there can be no refcous but where the party 
‘has had the aual poffeffion of the cattle, or other things 
‘whereof the refcous is fuppofed to be made.; for if a 
man come to arreft another, or to diftrain, and is dif- 

` turbed, regularly Ais remedy. is by adtiou on the cafe. 
Co. Lit. 161. @. Lit, Rep. 296. Hetl. 145. 

Ifon a f, fa. the herif feizes goods which are taken 

away by a {tranger, this is not properly a refcue; for by 
- feizure of the goods, by virtue of the feri facias, the fhe- 
tiff has a property in them, and may maintain tre/pa/s, 













for felony, ¿s alò felony by the Common law. 








EE 9 


or trover for them; alfo the party injured may have an 
action on the cafe againft the wrong-doer. Herl. 145. 
Lit. Rep. 296. 

If on a feri facias: the fheriff returned that he had 
feifed the goods, but that they were refcued by B. and 
C. Se. this is not a good return, but’he fhall be amer- 
ced; the party alfo, at whofe fuit the execution iffued, 
may charge him by /tire facias for the value of the 
goods. 1 Vent.21. 2Saund. 343. 1 Show. 180. 

If the lord difirain for rent when none is die, the te~ 
nunt may LAWFULLY make re/cous ; {o may a ftranger, if his 
beatts be diftrained when no rent is due. So if the tenant 
tender the rent when the lord comes to diftrain, and yet 
he does diftrain, or if he diitrain any thing not dif- 
trainable, as beafts of the plough, when other Jufficient 
diftrefs may be taken, the tenant may make refcous; fo 
if the lord. diftrain in the highway or out of his fee. Co. 
Lit. 47, 160. 6. 161. a. 

But tho’ there muft be reafon for the diftrefs, and 
that otherwife the refcue cannot be unlawful; yet it hath 
been held in a parco frado, that défendant cannot juftify 
breaking the pound, and taking out the cattle, tho’ the 
diftre/s. was without caufe, becaufe they are now in the 
aual CUSTODY OF THE LAW. Salk. 247, 

Thereisa difference between a man’s being arrefted, by 
a warrant on record, and by a general aathority in law; 
for if a capias be awarded to the theriff to arreft a man 
for felony, tho’ he be innocent, he cannot make refcue ; 
but if a fheriff will by the general authority committed 
to him by law arreft any man for felony, if he be inno- 
cent be may refcue himfelf. Co. Lit, 161. See 5 Co. 68. 
6 Co.54. Cro. Jac. 486. 


2. Of the offence of making a refcue, and how the offen- 
ders are to be proceeded againfi, and punifbed. 


It feems agreed, that the refcuing a perfon imprifoned 
1 Hal. 
Hift. P. C. 606. 

Alfo it is agreed, that a ftranger who refcues a perfon 
sommitted for, and guilty of high treafon, knowing him 
to be fo, is in all cafes guilty of high treafon. Staunf. 
P. C. 11. 1 Fon. 455. Whether he knew that the pri- 
foners were fo committed or'not. Cro. Car. 583. 

To make a refcue felony, it is neceffary that the felon 
be in cuffody or under arreft for felony ; therefore if 4. 
hinder an arreft, whereby the felon efcapes, the town- 
fhip fhall' be amerced for the efcape, and 4. Mall be 
fined for the hindrance of his taking; but it is not felony 
in A. becaufe the felon was not taken. 1 Hal. Hif. P.C. 
606. 3Ed, 3. Coron. 333. Staunf. 31. 

So to make a refcue felony, the party refcued muft be 
under cuftody for felony or fafpicion of felony; and it 
is all one whether he be in cuftody for that account by 
a private perfon, or by an officer, or warrant of a jul- 
tice; for where the arreft of a felon is lawful, the refcue 
of him is felony; but it feems neceffary that he fhould 
have knowledge that the perfon is under arreft for felony, 
if he be in the cuftody of a private perfon. 1 Hal. Hilt 
P. C. 606: 

But if he be in cuftody of an officer, there, at his peril, 
he is to take notice of it; fo if there be felons in a pri- 
fon, and 4, not knowing it, breaks the prifon, and lets 
out the prifoners, tho’ he knew zor that there were felons 
there, it is felony. 1 Hal. Hif. P. C. 606. Cro. Car. 

83. 
: serin committed for high treafon, who breaks the 
prifon, and efcapes, is guilty of felony, unlefs he lets 
others alfo efcape whom he knows to be. committed for 
high treafon ; in which cafe he is guilty of high treafon, 
not in refpeét of his own breaking of prifon, but of the 
refcous of the’others. 2 Hawk. P. C. 140. 

If the perfon refcued were indicted or attainted of fe- 
veral felonies, yet the efcape or refcue of fuch a perfon 
makes but one felony. 1 Hal, Hif. P. C. 599. 

Wherever the imprifonment is fo far groundlefs or ir- 
regular, or the breaking of a prifon is occafioned by fuch 
a neceflity, €c. that the party himfelf breaking prifon, 
is either by the Common law, or by the ftatute De fran- 
gentibus prifonam, faved from the penalty of a-capital of- 

fender, 
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fender, a ftranger who refcues him from fuch imprifon- 
ment is in like manner alfo excufed; & fic e conver/o. 
2 Hawk. P. C. 139. 

The retuan of a refcue of a felon, by the fheriff againft 
A. is not fufficient to put him to anfwer for it as a felony, 
without indictment or prefentment, by the ftatute 25 
Ea. Studs. 3) Halse Hit. P.\Gri606s 

As in cafe of an efcape, fo in cafe of a refcue, if the 
party refcued be imprifoned for felony, and refcued be- 
fore indictment, the indictment muff furmife a felony done, 
as well as an imprifonment for felony or {ulpicion thereof; 
but if the party be indicted, and taken by a capias, and 


refcued, then there needs only a recital that he was in- 


dicted prout, and taken and refcued. 1 Hal. P. C. 607. 


But tho’ the refcuer may be indicted before the, principal 


is convited and attainted, yet he fhall not be arraigned 
or tried defore the principal be attainted; but if the per- 
fon refcued were imprifoned for high treafon, the re/cuer 
may immediately be arraigned, for in high treafon all are 
principals ; alfo it feems that he may be immediately pro- 
ceeded againft for a mifprifion only, if the King pleafe. 
2 Hawk. P. C. 140. 

The refcuer of a prifoner for felony, tho’ not within 
clergy, yet foall have his clergy. 1 Hal. Hit. P. C. 
6o 


"6 
By the 6 Geo. 1. cap. 23. fed. 5. if any perfon refcue 
felons ordered for tranfportation, or aflift them in making 
their efcape, he fhall be guilty of felony, and fuffer death 
without benefit of clergy. See alfo g Geo. 1. c. 28. 
' As the offence of refcuing perfons in cafes of treafon 
and felony is ufually punifhed by indiétment, fo the of- 
fence of refcuing a perfon arrefted on mefne procefs, or 
in execution after judgment, fubjects the offender to a 
writ of refcous or a general action of trefpafs wi et ar- 
mis, Or an action on the cafe, in all which damages are 
recoverable. Alfoit is the frequent practice of the courts 
to grant an attachment againft fuch wrong-doers, it being 
the higheft violence and contempt that can be offered to the 
proce/s of the court. Co. Lit. 161. Co, Ent, 614. Ratt. 
Ent. 577. 

He who refcues a prifoner from any of the courts of 
Wefiminfter-Hall without ftriking a blow, fhall forfeit 
his goods and profits of his lands, and fuffer imprifon- 
ment during life; but not lofe his hand, becaufe he did 
not ftrike. 22 Ed. 3. ¢. 13. 3 Inft. 141. 

It is clearly agreed, that for a refcous on mefne pro- 
cefs the party injured may have either an aétion of tref- 
pafs wi et armis, or an action on the cafe, in which he 
fhall recover his debt and damages againft the wrong- 
doer; and the rather, becaufe on mejne proce/s he can 
bave no remedy againft the fberiff. Cro. Jac. 486. Hob. 
180. 

Alfo it hath been adjudged, that for refcous of a perfon 
in execution on aca. fa. orca. utla. an action will lie 
againft the refcuer, tho’ the party injured hath his reme- 
dy againft the fheriff, and the fheriff hath his remedy 
zgainft the wrong-doer; for perhaps the fheriff may be 
dead or injolvent; but herein it hath been held, that if 
he bring his action againft the party who made the refcue, 
be may plead it in bar to an aĝion brought by the fheriff; 
fo if againit the fheriff or his bailiff, they may plead that 
he had {atisfaction from the party, fo that.if he recovers 
againft one, the other is difcharged. Het/.g5. Cro. Car. 
109. Hutt. 98. Hob. 180. 

By the ftatute 2 W. & M. fiat. 1. cap. 5. fef. 5. on 
pound-breach or refcous of goods diftrained for rent, the 
perfon grieved fhall in a fpecial aétion on the cafe recover 
treble damages and cofis againft the offenders, or againft 
the owners of the goods if they come to kis ufe. 

In an action on the cafe for a refcous, on this ftatute, 
it hath been held, that plaintiff fhall recover treble cofts 
as well as treble damages, for the damages are not 
given by the ftatute but increafed ; an action on the cafe 
lying fora refcous at Common law. 1 Salk. 205. 

An attachment will be granted not only againft a com- 
mon perfon, but even againft a peer of the realm, for 
refcuing a perfon arrefted by due courfe of law ; fo that 
if the fheriff in any cafe return to the court, that a per- 
fon arrefted, or goods feifed, or pofleffion of lands deli- 
vered by him, by virtue of the King’s writ, were refcued 
or violently taken from him, &c. they will award an at- 
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tachment againfl the refcuers. Dyer 212, 
Salk. 322. ; 
But it feems to be the practice, not to grant an at- 
tachment in any cafe for a refcous, unle/s the officer will re- 
turn it; for it hath been found by experience, that ofi- 
cers will take on them to fwear a refcous where they 
will not venture to return one. 2 Hawk. P. C. 153. 

A diftinĉ&tion was taken where an attachment is pray- 
ed for a refcous in the firf? inftance, and where a rule to 
thew caufe is only afked; in rhis affidavits of the fact are 
fufficient; in the other cafe the fheriff’s return is re- 
quifite. Trin. ç Geo. 2. in B.R., Young v. Payne. 

Where on the return of a refcue, an attachment is 
granted, and the party examined on interrogatories, upow 
anfwering them że fhall be difcharged; but if the refcous 
is returned to the philazer, and procefs of outlawry iffues, 
and the refcuer is brought into court, he fhall zot be dif- 
charged on affidavits. Sa/k. 586. 


2 Jon.. 39. 


3. OF the form of the proceedings on a refcut, 

An indiétment of a refcous ought to fet forth the {pecial 
circumftances of the faét with fuch certainty, as to enable 
defendant to make a proper defence. Dyer 164. No de- 
feét can be aided by the verdi@. 1 Rol. Abr. 781. 

Therefore, if an indi¢tment lay the offence on an un- 
certain or impoflible day, as where it lays it on a future 
day, or lays one and the fame offence at different days, 
or lays it on fuch a day which makes the indictment re- 
pugnant to itfelf, it is void. Moor 555. Rafi. Ent. 
263. 

It has been adjudged, on exceptions taken to an indif- 
ment for a refcous, that it was wot neceffary to alledge the 
place where the refcue was made, and that it fhould. be 
intended that where the arreft was, there alfo was the 


Cro. Fac. 345. 2 Bult. 


refcue without the word ibidem. 
208. 

An exception taken to an indictment of refcous, that 
it wanted the words vi & armis or manu forti, but over- 
ruled, it being held by the court, that the word re/cufft 
implies it to be done 4y force. Cro. Jac. 345. The fame 
exception taken in Cro. Jae. 473. over-ruled, and there 
held, that tho’ it were error at Common law, yet it is 
made good by the ftatute 37 Hen. 8. c. 8. Vide Cro, 
Fac. 472. Hart's Cafe. : ; 

It is faid, that an indi&ment of refcous is not within 
the ftatute of additions, znd that naming the perfon in- 
ditted of fuch a parifh; without giving him any title, és 
Sufficient, 2 Init, 665. 2 Show. 84. i 

Note; On an indi&tment of refcous, if it were on an 
arret upon mefne procefs, and the party has appeared, 
the court will “be eafily induced to quafh it; fo if it be 
on procefs out of an inferior court, tho’ the party has not 
appeared, for no aidis given to inferior jurifdidions, 

In an aétion for a refcue plaintiff mu allege in his de- 
claration all the material circumffances; as that fuch a 
writ iffued, that he was arrefted, and in cuftody, andthat 
he was refcued, &c. Godb.125. 1 Lutw,. 130. 

In an aétion on the cafe for a refcous on mefne procefs, 
the evidence was, the bailiff ftood at the ftreet door, and 
fent his follower up three pair of ftairs in difguife with 
the warrant, who laid hands on the party, and told him 
that be arreffed him; but he with the help of fome wo- 
men got from the follower, and ran down ftairs, and de- 
fendant hearing a noifeéran np, and put the party into a 
room, locked the door, and would not fuffer the bailiff to 
enter. Holt doubted whether this was a lawful arreft, being 
by the bailiff’s fervant, and zotin his prefence ; but faid, 
that plaintiff muft prove his caufe of action againft the 
party ; that be muft prove the writ and warrant by pra- 
ducing fworn copies of them; he muff prove the manner of 
the arreft, that it may appear to the court to be legal, and, 
in point of damage he muji prove the lofs of his debt, viz. 
that the party became infolvent, and could not be retaken, 
6 Mod. 211, i 


Form of the writ of Re/cous. 

EORGE the Third, &c. To the foeriff of M. greet- 

ing :If A. B. fhall make you fecure, &c. then put C. D. 

&c. to foew wherefore, whereas the faid A. B. at, &c. certain 
beasts of the faid C. D, had taken, and difirained for rents 


&c. 








Por ag e A 


; 





ġe. And thofe, there, according to the law and cuftom of our 
kingdom of England, would have impounded, the faid C. D. 
the beasts aforejaid with force and arms refeued, and other 
“enormities there did, to the contempt of us, and grievous da- 
¥ mageof the Jaid A. B. dnd againft our peace, &c. 
| Kef put E.F. and G. H. to anfwir, &c. why, whereas 
the faid A. B. according to the duty of bis office, C. D. whom 
by bur foeriff of the county aforefaid by writ to him direéed, 
commanded to be taken, at L. by virtue of our faid writ 
Bad taken, and him to our prifon of,, &c, there to abide, 
would have conveyed, the faid E. F, and G. H. him the 
Jaid C.D. at L. aforcfaid, with force of arms refcued, 
ee “and other énormities, &c. 


4. In what cafes thé foeriff may return a refine; of 
He form of the return, and for what defects it may be 
RR co) Cea y 
i The diftin@ion herein laid down in variety of books 
and cafes is, that on a refcue on mefne procefs the fheriff 
p may return thé refcue, and is fubject to no aétion ; for 
Y that on a mefne procéfs he was not obliged to raife his 
poffe coviitarus, nor would it be convenient fo to do on 
‘the execution of every méfnie procefs. Cro. Eliz, 868. 
5 FMarhy. 1 Fon, 201. 3 Bulf. 198. 1 Rol. Rep. 

389. Ney şo. Mocr 852. 2 Lev. 144. 6 Mod. 141. 
Luttu. 130, 131. But the theriff may, ¿f he pleafes, take 
his pofé to arret one on mefne procefs. Noy 40. 

Bat if the fheriff takes a man on an execution, as on a 
ta. fa. and he is refcued from him before he can bring 
Wim to prifon, tho’ he returns the refcue, yet this fhall not | 
excuse bin; for when judgment is paffed, and he and his | 
bail do not furrender him, nor pay the condemnation 
money, and then a capias iffues, to which there can be 
ho bail, there it is prefumed that he will not be forth- 
coming’, becaufe neither he nor his bail have fatisfied the 
Judgment; therefore the ftheriff cought to take the pofe 
comitatus; confequently it cannot be a good return, that 
he took the body, but that it was refcued; and the party 
may have an adtion of ejcape againft the fberiff on this 
= 7 return; and this is provided by the itatute Weffm. 2. cap. 

. $9. which was made to prevent fheriffs from returning 
refcues to the King’s writs. Cro. Fac. 419- 1 Rol. Rep. 
388, 440. 3 Bulf. 198. Moor 852. S. C. Probey v. 
Lumiey.—Or on a capias utlagatum after judgment. Cro. 
Fac. 419. 1 Rol. Rep. 389. 

In an aétion on the cafe againft the fheriff for an ef- 
€ape on meine procefs, defendant pleaded a refcue, which 
on demurrer was held a good plea, tho’ he did not fhew 
that the refcue was returned. 3 Lev. 46. j 

But if one taken on mefne procefs be once in prifon, 
-thefheriff cannot return a refcous, for the law prefumes 
that he hath a power to Keep him there. 1 Rol. Rep. 441. 

3 Bult 198. Cro. Fac. 419. But if the prifon is broken 

the King’s enemies, this /Aall excufe the fheriff. 4 

Co. 84. 1 Vent. 239. But not if broken by rebels and 
traitors, for the fherilf or gaoler hath his ‘remedy over 
agdinft them. 4 Co. 84. Cro. Eliz. 815. 2 Mod. 28. 
1 Vent. 239. 

If afelon be attainted, and in carrying him to execu- 
tion is refeuéd from the herif, the fheriff is punifhable 
- notwithftanding the refcue; for there is judgment given, 
and the fhetif fhould have taken fuficient power with 
him ; therefore in that cafe the townthip is not finable. 
K 1 Hal. Ait. P. C. 602. and’ there faid that a refcuc is no 
l excufe in felony. > 

, Tt hath been adjudged, that the return of a refcue by 

a theriff muf [bew the year and day on which it was 

made, *fuch return being in licu of an indi€tment. 3 H. 

7-11. pl. 3. Bro. Return de Brief 97. Fitz. Coro. 45. 

- Attach. 1. : : 

'  Butit hath been held; that the fheriff’s return of a 
= refcue on a Jatitat; without mentioning the day of the 
~ caption; was fufficient; all thé clerks in court affirming 
p the precedents to have been fo. Palm. 532. 

The theriff’s return of a refcue; without mentioning 
the place where it was made, was held bad, and the 
party difcharged. Moor 422. pl. 585% 
~ Where the fheriff returned wirtute brevis mihi direct’ 
fei warrant? A. & B. ballivis meis qui virtute inde cepe- 
_ runt the defendant, &9 in cuftodia mea hahuerunt quou/que 
= duch and fuch refcuferunt him ex cuftodia ballivorum meo- 

































JSecundum ratam, is & void refervation. 


fiaftical, 


um; and this retern was on motion quafhed; for peli 
Holt when bailiffs have arrefted the party, he is in fa&t in 
their cultody, but in law he zs in cuffody of the Joeriff; an. 
anfwer either way is good, viz. that he was refcued out 
of the bailiff’s cuftody, or that he was refcued out 
of the fheriff’s euftody; but to fay that he in the cuftody 
of the theriff, and yet refeued out of the cuftody of the 
bailiff is repugnant. 2 Salk. 586. 

It feems that anciently, when the fheriff returned a 
refcue, the party was admitted to plead to it as to an in- 
adi@ment; but the courfe of late has been not to admit anp 
plea to it, but drive the party to his action againit the fhe- 
riff in cafe the return were falfe; hence it is now fettled 
that the return of a refcue is not traverfable, but yet it hath 
been held that {ubmiffion to the fine doth not conclude the 
party grieved from bringing his aétion for the falfe return; 
if it were fo. “Cro: Eliz: 781. Dyer'21z, 2 Fon. 293 
1 Vent. 224. 2 Vent. 175. Comb. 295. See 19 Vins 
Abr. tit. Refcous. 

See farther as to exceptions to returns of refcue, Yelv; 
TSM 327° LED 


Stel 2 Rol, Reps Zega OUA ISSS 

21s bite Rep, 25° 1 Vent. 2." 2 Keb. 436) 2-Fou. 197% 
6 Mod, 220. 5 Mod. 218, 2 Rol. Rep. 263. 1 Lew. 
214. Cro, Fac. 242. Raym. 161. 5 Mod. 217. See 


Blath.Com. 3V. 123 146,170. 4 ¥. 1255 131- 

WRelcuffoz, The party who commits fuch a réefcous. 2 
Cro. 419. 

Wereiter, (Refeifire) Is re-taking lands into the hands 
of the King, where a general livery or cu/fer le main was for- 
merly miiufed, contrary to’ the order of law. Staundf. 
Prerog. 26. 

WKetervation, (Refervatio) A keeping afide, or pro- 
viding; as when a man lets or parts with his land, but 
referves or provides for himfelf a rent cut of it, for his own 
livelihood ; fometimes it has the force of a faving or ex- 
ception. 1 Inf. 143. 

Exception is always of part of the thing granted, and. 
of a thing in being: And a refervation is of a thing not 
in being, .but is newly created out of the lands or tene- 
ments demifed; tho’ exception and referwaticn have been‘ 
uled promifcuoufly. 1 Jn/.47. The proper place for a. 
refervation, is next after the limitation of the eftate; and 
refervation of rent may ‘be every two, three or more 
years; as well as yearly, half-yearly, quarterly, Sc. 
1 Inf. 47. 8 Rep. 71. 

It muit be out of an houfe, or lands; and be made 
either by the words yielding and paying, Sc. or the word: 
covenant, which is of both leflor and leffee, therefore 
makes a refervation. Roll. Rep. 80. 

The refervation of rent is good, altho’ it is not referved 
by apt and ufual words, if the words are equivalent. 
Plowvd.120. 3 Nel. Abr. 150. But refervation of a rent 
2 Ven,.272, SCE 
Reddendum, Rent, &c. 

Befiance, (Refantia) Signifiesa man’s abode or con- 
tinuance ; whence comes the participle refant, that is 
continually dwelling or abiding in any place; and is all onë’ 
with refidence; but cuftom ties this only to perfons eccle- 
Old Nat. Br. 85. Kitch. 33: 

Beflant-Rotls, i. e. Rolls containing the refants 
names of a tithing, &c. which are to be called over 
by the fteward on holding courts leet: Comp. Court 
Keep. 

Befivence, (Refdentia) Is peculiarly ufed both in the 
Canon and Common law, for the continuance of a parfon 
or vicar on his benefice: And perfonal re/idence is required 
of ecclefiattical perfons on their cures, on pain of forfeit- 
ing 10/. for every month. Stat. 21 H. 8. cap. 13. 

One of the great duties incumbent on clergymen, is 
that they be refident on their livings: And on the firft ` 
erecting parochial churches, every clergyman was obliged 
to refide on his benefice, for reading of prayers, preach- 
ing, (ce. by the laws and canons of the church ; and by 
ftatute, the parfon ought to abide on his re¢tory iz the 
parfinage-houfe ; for the ftatute is intended not only for 
ferving the cure, and for hofpitality, but zo maintain the 
houfe in repair, and prevent dilapidations : tho’ lawful im- 
prifonment, ficknefs, &c. being things of necefiity, are 
good caufe of excufe for abjence, and excepted out of the 
act by confiruétion of law: And it is the fame where a 
perfon is employed in fome important bufinefs for the 
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church or King ; or is entertained in the King’s fervice. 
6 Rep. 21. 1 Cro. 580. 

In an information on the ftatute, it was adjudged that 
the parfon is to live in the parfonage-houle, and zot in 
any other, tho’ inthe fame parih. But as by ftat, 13 Eliz. 
cap.20. Leafes made by parfons are declared void, where 
the parfon is abfent above eighty days in any one year, 
&e, On this att deiendant pleaded to an agreement for 
tithes, that the parfon was abfent from his parfonage by 
the {pace of eighty days in one year; and the jury found 
that he dwelt in another town adjoining, and came con- 
ftantly to his parifh church four days in every week, 
and there read divine fervice; and it was held, that this 
was not fuch an abfence as is intended by the ftatute to 
avoid any agreement or leafe made by the parfon. 1 Bul/. 
112. 

A perfon allowed to have two benefices, may demife or 
leafe one of them (on which he is non-refident) to his cu- 
rate only; but if the curate leafes over, fuch leafe fhall 
lait no longer than during the curate’s refidence, without 
abfence above forty days in any one year. 1 Leon. 100. 
See 1 Cro. 123. Some words in the act 13 Eliz. as to 
leafes by parlons not refdent, repealed, vide 14 Eliz. cap. 
i 

An incumbent prefented by the univerfity to a recu- 
fant’s living, fhall lofe it by 60 days abfence in a year, 
1 W. M. ¢.26 f. 6. See 19 Vin. Abr. tit. Refidence, 
and fee Non-refidence. And Black. Com. 1 V. 390, 392+ 

Kefiouary Legatee, Is he to whom the refiduum of the 
eftate is left by will. And fuch legatee being made exe- 
cutor with others, fhall retain againft the reft: where 
there are two refiduary legatees, and one dies intettate, his 
adminiftrator fhall havea moiety of the furplus of the per- 
{onal eftate of the teitator, contrary to joint executors, who 
are not intitled to moieties ; becaufe by making them re- 
fiduary legatees, the teftator intended an equal fhare to 
both: And if a refiduary legatee dies before the will is 
proved, his executor fhall have adminiftration, Gc. 6 
H. 7. 1 Chanc. Rep. 238, Show. 26. See Executor, 
and Black. Com. 2 V. 514. 

Ucfignation, (Refgnatio) Is the yielding up a benefice 
into the hands of the ordinary, called by the Canonifts Re- 
nunciation; and tho’ it is all one in nature with the word 
furrender, yet it is by ufe refrained to yielding up a fpiri- 
tual living to the bifhop, as furrender is the giving up 
of temporal land into the hands of the lord. And a re- 
Jignation may now be madeinto the hands of the King as 
well as the diocefan, becaufe he has /upremam authoritatem 
ecclefiafticam, as the Pope hadin ancient times; tho’ it has 
been adjudged that a re/enation ought to be made only to 
the bifhop of the diocefe, and not to the King; becaufe 
the King is not bound to give notice of the re/ignation to 
the patron, as the ordinary is; nor can the King make a 
collation himfelf, without prefenting to the bifhop. 
Plowd, 498. Roll. Abr. 358. 

Every parfon who refigus a benefice, muft make the 
refignation to his fuperior ; as an incumbent to the bifhop, 
a bifhop to the archbifhop, and an archbithop to the 
King, as /upreme ordinary; and a donative is to be re- 
Jfigned to the patron, not the ordinary ; for in that cafe 
the clerk received his living immediately from the patron. 
1 Rep. 137. 


A common benefice is to be re/igned to the ordinary, by, 


whofe admiflion and inftitution the clerk firt came into 
the church: And the refiguation mut be made to that or- 
` dinary who hath power of inftitution; in whofe difcretion 
it is either to accept or refufe the re/ignation; as the law 
hath declared him the proper perfon to whom it ought to 
be made, it hath likewife impowered him to judge there- 
Ofs/).. a O45 kG Oe 

The inftrument of fefignatlon is to be direéted to the bi- 
fhop, and when the bifhop hath accepted of it, the refigna- 
tion is good, to make void the church, and not before; 
unlefs it be where there is no cure, when it is good with- 
out the acceptance of the bifhop. 

A refignation, may be made before a publick notary, 
but without the bifhop’s.acceptation it doth not make the 
church void; the notary can only attelt the rofgnation, in 
order to its being prefented, &.. Ibid. 
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Before acceptance of the refignation by the bifhop, mo 


Prefentation can be had to the church ; but as foon as the 
acceptance is made, the patron may prefent to the bene- 
fice refigned : And when the clerk is inftituted, the church 
is full againft all men in cafe of a common perfon ; tho’ 
before induction, fuch incumbent may make the church 
void again by refignation. Count. Parf. Compan, 106. 

A parfonage is not to be granted over by the incumbent, 
but it may be refigned ; and refignations are to be abfolute, 
and not conditional; forit is againft the nature of a re- 
fignation to be conditional, being a judicial a. 3 Nelis 
Abr. 157. 

If any incumbent corruptly refga his benefice, or take 
any reward for re/igning the fame, he fhall forfeit double 
the value of the fum, &c. given, and the party giving it, 
be incapable to hold the living. Stat. 31 Eliz. cap. 6. 
But a man may bind himfelf by bond to refen, and it is 
not unlawful, but may be on good and valuable reafons ; 


as where he is obliged to refgz if he take a fecond benefice, | 


or if he be xen-refident by the fpace of fo many months, 
or to refign on requeft, if the patron fhall prefent his fon 
or kinfman when he fhall be of age capable to take the 
living, Sc. Cro. Fac. 249, 274. 

Tho’ bonds for refignation of benefices have no encou- 
tagement in Chancery; for on fuch bonds generally the 
incumbent is relieved, and not obliged to refiga. 1 Roll. 
Abr. 443. 

On debt upon a bond to refgn a benefice, the court 
would not Jet defendant’s counlel argue the validity of 
the bond, thefe bonds having been fo often eftablifhed even 
in a court of equity. 1 Strange 227. But fuch a bond 
will not be allowed, where money has been paid on it. 
Ibid. 534. 

A parfon’s refufal to pay his tenths, tis faid is a re- 
Jignation, for which he may be deprived. Owen 5. And 
where refignation is actually made de ecclefia, it extends 
to all the lands and poffeflions of the church. Cro. Fac, 
6 


The ufual words of a refignaticn are Renuncio, Cedo, 


Dimitto, and Refigno; and the word Refgno is not a pro- 
per term alone, 2 Roll. 350, Sce Black. Com. 1 V. 3825 
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Form of a Refignation of a Benefice. 


N Dei Nomine Amen. Ego A.B. regor €S incumbens 
ecclefice parochialis de, Sc. in com. EF diæcef. Oxon. 
Volens © ex certis caufis ¿3 confiderationibus veris, juftis 
&F legitimis me in hac parte fpecialiter moventibus, ab 
onere, cura ÈS regimine dile mee redoria, de, Ge. © 
pertinen. ejufdem penitus exonerari, eandem ređloriam means 
 ecclefiam parochialem pred. una cum fuis juribus, mem- 
bris  pertinentiis univerfis, in manus Reverendi Patris 
Johannis permiffone divina Oxoniæ epiftopi loci iftius ordi- | 
narii CF diæcefani, vel ejufdem vicarii in Jpiritualibus ge- 
neralis, feu alterius cujuftungue hanc meam refignationem ad- 


mittend. poteftatem habentis wel habituri, non vel in metu _ 


coadéius, nec dolo malo ad idem inductus, nec aliqua finifira 
machinatione motus, fed ex cérta fcientia, animo deliberato 
EF Spontanea voluntate meis pure, fimpliciter F ABSOLUTE 
RENUNCIO & RESIGNO, acre © verbo vacuam DIMIT- 
TO, jure quoque titulo J poffeffione meis in eadem reforia 
five parochiali ecclefia, una cum fuis juribus, membris ES 
pertinentiis univerfis præehabitis SF mihi hafenus conceffis 
omnibus & fingulis RENUNCIO eofdemque CEDO © ab iif- 
dem recedo totaliter F expreffe in his feriptis. In cujus rei 
teftimonium nomen ÈS figillum meum his prafentibus appojui 
die EF anno, Fe. i 


As to refignation of temporal offices,—declaring at an 
affembly of the corporation, that he would hold the place 
of alderman no longer is a good refignation, efpecially 
fince the corporation accepted it, and chofe another in his 
place; but till fuch eleétion he had power to waive his 
refignation, but not afterwards. 2 Sa/k. 433. 

A burgefs of a corporation came to the mayor, and de- 
fired the mayor to remove and difmifs him from the place 


of burgefs. 
Ls 


i 


On return ofthis, a mandamus was denied - 
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to reftore him; for having refigned voluntarily, he is 
_eftopped to fay, that the mayor had no power to remove 
him; and the cafe being fent to Hale Ch. B. he agreed, 
and faid that a corporation, as. fuch, bave power to take 
fuch refignation. Sid. 14. l 

But giving confent to be removed, does not amount to 
arefignation. Per Holt and Powell; a man may refign 
an office by parol. Holts Rep. 450. 

Refignation by a common council man need not be by 
deed.: Lutw. 405. 

Where an alderman is a juftice of peace for life, by 
force of the patent of the King, who created the corpora- 
tion, he cannot refign his office of juftice of peace; be- 
caufe he cannot refign it but to a fuperior; per Coke 
Ch. Is Quod fuit conceffum; per Haughton. Rol. Rep. 
135, pl. 19; 

Retignation of Dffices, If a man can have no title 
to the profits of an office, without the admiffion’ or con- 
firmation of a fuperior, there the re/ignaticn of that office 
muftbétohim. 3 Nei Abri 158. 

Befort, (Refortum) Signifies the authority or jurifdic- 
tion of a court: Salvo tamen tam relorto quam aliis jure 
nhofiro et jure etiam alieno, Spelm. 

Dernier refort, the laft refuge. 

Welpetiu computi Wicecomitis habendo, Is a writ for 
ref{piting a fherif’s account, directed to the treafurer and 
barons of the Exchequer. Reg. Orig. 139. 

Welpite, (Re/pectus) A delay, forbearance, or conti- 
nuation of time. Glanvil, lib. 12. c. Q. 

Relpite of Homage, (Re/pectus homagii) Is the forbear- 
ance or delay of homage, which ought to be performed by 
tenants holding by homage, (c. tho’ it had the moft fre- 
quent ufe for fuch as held in knight fervice and in capite, 
who formerly paid into the Exchequer every fifth term 
fome {mall fum of money to be re/pited their homage: But 
this charge being incident to, and arifing from knight 

‘Yervice, itis taken away by the ftat. 12 Crr. 2. 

Wefpite of Fury, fee Fury, and Black. Com. 3V. 
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Welpoudeas, or Wefpondeat Dufker, To anfwer over 
in an action to the merits of the caufe, ec. If a demur- 
rer is joined ona plea to the jurifdiction, perion, or writ, 
&c. and it be adjudged againft defendant, it is a re/pon- 
deat oufter. Jenk. Cent. 306. Sce Fudgment. And 
Black. Com. 3V. 303, 396. 4 V. 332. 

Melpondeat Huperioz: If therifts of London are infuf- 
ficient, the mayor and commonalty mut anfwer for them : 
And fur infufficience del bailiff d'un liberty, re{pondeat 
‘dominus. libertatis. 4 Init. 114. Stat. 44 Edw. 3. cap. 
5 
i a coroner of a county is infufficient, the county as 
his /uperior thall anfwer for him. Wood's Inft. 83. 

A gaoler conititutes another under hlm, and 4e per- 
mits an efcape, if he be not fuilicient, re/pondzat fuperior ; 
and /uperior officers mult anfwer for their deputies in civil 
aGions, if they are infuiticient to anfwer damages. Dr. 
& Stud. c. 24. 

Betpondentia, fee Bortomry. Black. Com. 2 V. 459. 

Befpoufatis, (Qui re/pon/um defert) 1s he who appears 
and aniwers for another in court at a day affigned. Glan- 
vil, lib. 12. c.1. And Fleta makes a difference between 
refponfalem, atturnatwi, and effoniatorem ; and fays that 
re/ponjalis was for the tenant, not only to excufe his ab- 
fence, but to fignify what trial he meant to undergo, the 
combat or the country. Fleta, lib. 6. c. 21. 

This word is made ufe of in the Canon law, & fignificat 
procuratorem vel eum qui abfentem excufat. 

Beflitution, (Refirxtio) Is reforing any thing unjuftly 
taken from another: It fignifies alfo the fetting him in 
poffeflion of lards or tenements, who had been unlawfully 
‘diffeifed of them. Cromp. Juft. 144. And reffitution is 
a writ which lies where judgment is reverfed, to re/fore 
and make good to defendant what he hath loft: The 
court which reverfes the judgment, gives on reverfal, a 
judgment for reftitution ; whereon a fcire facias quare re- 
fiitutionem habere non debet, reciting the reverfal of the 
judgment, and the writ of execution, 7c. muft iffue 
forth. 2 Lill. Abr. 472. But the law doth often refore 
the poffefiion to one without a writ of reffitution, i. e. 


by writ of babere facias pYefionem, kc. in the common 
proceeding of juftice on atrial at law. Ibid. 473. 

There is a reffitution of the poffeflions of lands in cafés 
of forcible entry ; a reftitution of lands to an heir, on his 
anceftor’s being attainted of trea/on or felony; and reffitus 
tion of frolen goods, c. 

A writ of reffitution is not properly to be granted but 
where the party cannot be reffored by the ordinary courfe 
of law; and the nature of it is, to refore the party to the 
poffeffion of a freehold, or other matter of profit, from 
which he is illegally removed ; and it extends to reffitution 
on mandamus to any publick office. 2 Lill. 472, 473, 

Where a judgment for land is reverfedin B. R. by 
writ of error, the court may grant a writ of réffitution to 
the fheriff to put the party in poffeflion of the lands re- 
covered from him by the erroneous judgment ; tho’ there 
ought to be no refiitutzon granted of the poffeffion of lands, 
where it cannot be grounded on fome matter of record 
appearing to the court. Hill. 22 Car. And perfons 
who afe to reffore, are to be parties to the record ; or they 
muft be made fo by fpecial feire facias. Gro, Car. 328, 
2 Salk. 587. 

If a leafe is taken in execution on a Fy. fa. and fold 
by the fheriff, and afterwards the judgment is réeverfed 3 
the reffitution muft be of the money for which it was fold, 
not the term. Cro. Fac.246. Moor 788. Buta fheriff 
extended goods and lands on an elegit, and returned that 
he took a léafe for years, which he fold and delivered to 
plaintiff as Boza € Catalla of defendant for the debt; 
and afterwards the judgment was reverfed for error; and 
it was adjudged, that the party fhal! be reftored zo the 
leafe, becaufe the elegit gave the fherif no authority to 
fell the term, therefore a writ of refitution was awarded. 
Yel. 179. And there has been in this cafe a diftinétion 
made between compulfory and voluntary aéts done in ex- 
ecution of juftice; where the fheriff is commanded by the 
writ zo Jel! the goods, and where ke is riot, when the goods 
are to be reffored, & c. 8 Rep. 96. 

If plaintiff hath execution, and the money is levied and 
paid, and afterwards the judgment is reverfed, there the 
party fhall have refitution without a /cire facias, for it 
appears on the record what the party had loft and paid; 
but if the money was only levied, and not paid, then 
there muft be a fcire facias fuggefting the fum levied, &c. 
And where the judgment is fet afide after execution for an 
irregularity, there needs no feire facias for reffitution ; but 
an attachment of contempt, if on the rule for re/fitution 
the money is not reffored. 2 Salk. 588. 

In a feire facias quare refituticn, Se. defendant pleaded 
payment of the money mentioned in the /cire facias, and 
it was held to be zo plea. Cro. Car. 328. But now 
payment is a good plea to a feire facias by the fat. 4 5 
Ann. ¢. 16. 2 Lill. Abr. 479. 

Upon a Vi lacica removenda a parfon was put out of pof- 
feffion ; and on a fuggeftion thereof, and affidavit made, 
reftitution was ordered. Cro. Eliz. 465. 

The juftices of peace, before whom an indi&ment for 
forcible entry is found, muft give the party réffitution of 
his lands, &¥c. who was put out of poffeffion by furce. 
Stat. 8. H. 6. c. 9. But where one is indicted for a forcible 
entry; and the party indifted traverfes the indiftment, 
there cannot be réfitution before trial and a verdi&, and 
judgment given for the party, tho’ the indiétment be er- 
roneous ; it being too late to move to quafh the indict- 
ment after the traverfe, which puts the matter on trial. 2 
Lill. 4735 474 ners 

A perfon being attainted of treafon, (Jc. ke or his heirs 
may be refored to his lands, &c, by the King’s charter 
of pardon ; and the heir by petition of right may be re- 
frored if the anceftor is executed : But te/tituticn of blood 
muf be by aét of parliament ; and re/fitutions by parlia~ 
ment are fome of blood only, fome of blood; honour, in- 
heritance, Erco 3 Infi. 240. 1 Inf. 8, 391. The 
King may reftore the party or his heirs to his lands, and 
the blood, as to all iffte begotten after the attainder. 
Ibid. 

There fhall be a writ of re/fitution granted to the owner 
of ffolen goods, by the court where a felon is tried on in- 
dictment, after attainder of the felon, as in cafe of appeal 
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of robbery. 21H. 8. e11. Andit may be alfo of mo- 
ney when the felon is convicted of the felony by reafon 
of the evidence given by the party robbed, or by his 
procurement, &c. And by this ftatute executors and 
adminiftrators dhall have reffitution of goods, and it is 
faid notwithfanding fale in market-overt. 2 Init. 714. 3 
Inft. 242. 5 Rep. 109. - 

If goods folen are not waived by flight, or feized for 
the King, the party robbed may take his goods again 
without profecutine the felon; but after feized for the 
King, they may not be reffored wi:hout appeal or indict- 
ment. Kel. 48. 2 Hawk. P, C. 168. 

A fervant took gold from his mafter, and changed it 
into filver; the matter hall have reffitution of the filver 
by this ftatute. Cro. Eliz. 661. pl. 9. 

A. ftole cattle and fold them at Cowentry, in an open 
market, and immediately he was apprehended by the 
fheriff of Coventry, and they feifed the money ; and after- 
wards the thief was arraigned and hanged at the fuit of 
the owner of the cattle. And by the court, the party 
dhall have reffitution of the money, notwithitanding the 
words of 21 H, 8.c. 11. the goods itolen, €&¢. And Crooke 
faid, that it is ufual at Newgate. Noy 128+ 

On this ftatute of re/fitution, fee 2 Hawk. P. C. 171. 
bs. 23. fea. 56, 

"Tis faid the party who lofes goods and profecutes the 
felon to conviétion, fhal] have re/itution of goods ttolen, 
notwithftanding -fale in market-overt, unlefs a new pro- 
perty be fairly acquired therein. 

Kelyng’s Rep, 47, 48. S, P. Dalt Juft. marg. c+. 164. 
See Appeal of Robbery, and 19 Vin. Abr.: tit. Reffitu- 
tion. j 

Relitution on an Gnditwient foz a forcible entry, 
An indictment lies for one jointenant againit another for 
a forcible entry, and the court of King’s Bench hath 
power to award reffitution, upon a removal of the inditt- 
ment by certiorari. And per Hardwicke Ch. J. there 
muft be a writ of reftitution, unlefs the defendant pleads 
in areafonable time. ‘The King v. Marrow, Rep. Temp. 
Hardw. Per Annaly, 174. Vide Latch 172...4 Inft. 176. 
Salk. tit. Entry Forcible. Dalton’s Fuftice, c, 131. p. 314- 
and c, 134. p. 319: Alfo wide the cafe above cited from 
Annaly. And fee Forcible Entry. 

Be-reftitution, Is when there hath been a writ of re- 
JStitution before granted; And reflitution is generally mat- 
ter of duty ; but re-re/fitution is matter of grace. Raym- 
85. 

a writ of re-reftitution may be granted on motion, if 
the court fee caufe to grantit. And on quafhing an in- 
dictment of forcible entry, the court of B. R. may grant 
a writ of re-re/titution, Jc. 2 Lill. Abr. 474. 

Wekitutione extratti ab etclefia, A writ to reftore a 
man to the church, which he had recovered for his fanc- 
tuary, being fufpected of felony. Reg. Orig, 69. 

Beltitutione Cempozalium, A writ direéted to the 
theriff to reftore the temporalties, or barony of a bifho- 
prick to the bifhop elected and confirmed. F. N. B. 169. 
1 Roll, Abr. 880. 

Belulting ufe. Whenever the ufe limited by a deed 
expires, or cannot velt, it returns back to him who raised 
it, after fuch expiration or during fuch impofibility, and 
is filed a refulting ufe. As, if a man makes a feofiment 
to the ufe of his ixtended wife for life, with remainder to 
the ufe of her firit-born fon in tail: Here, sill be marries, 
THE USE RESULTS BACK TO HIMSELF ; after marriage, 
it is executed in the wife for life; and, if fhe dies without 
iffue,. the whole re/ults back to him in fee. Bacon of Ufes, 
350. 1 Rep. 120. See Ufes, and Black, Com, 2 ¥. 
335. And Com. Dig. tit. Uses. (K. 7.) 

Welummons, (Refunmonitic) Signifies a. fecond fum- 
mons, or calling a man to anfwer an aétion, where the 
firt fummons is defeated by any occafion; and when by 
death, €9c, of the judges, they do not come on the day 
to which they were continued, for trial of caufes, fuch 
caufes may be revived or recontinued by re/ummons. Vide 
Re-attachment, 

Refumption, (Re/umptio) Is particularly ufed for ta- 
king again into the King’s hands fuch lands:or tenements, 
Gc. as before on falfe fuggeftion 4e had granted by let- 
ters patent to any man. Broke 298. It is faid, that the 
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King cannot grant a prerogative of power fo, but that 
he may refume it ; otherwifeat is of a grant ofan interet- s — 
Skinner's Rep. 236. Refumption of Grants is mentioned in 
the fiat. 31 Hen. 6. c.7..and other ftatates, © EAR 

Wctainet, (From the Latin Retinere) Signifiés in a Te- 
gal fenfe, a fervant but. sot menial or familiar, that is; 
not continually dwelling in the houfe-of his mafter, but 
only wearing his livery, and attending fometimes upon 
fpecial occaiions. This livery was wont.to confift of hats 
(or hoods) badges, or other fuits of one garment by the 
year; and were many times given by great men, On de- 
fign of maintenance ‘and quarrels, therefore juftly for- 
bidden by feveral. ftatutes ; as 1 R. 2s 7. èn pain of 
imprifonment and forfeiture to the King ; and again, 16 es 
Rv 2.664... 20 Rt. ch and 1 Hy vgs by whichy © 
the offenders fhould make ranfom at the King’s will; and — 
any knight or efquize thereby duly attainted fhould lofe 
his livery, and forfeit his fee for ever, €3c. Which fta- 
tute is further:confirmed and explained by 2 H. 4. ¢. 21, 
7H. 4. c: 3. and 8 H. 6.°c. 4. And yet this offence was 
fo deeply rooted, that Edward the Fourth was neceffitated 
to confirm the former ftatutes, and further to extend 
their meaning, as appears by 8 Edw. 4. cap. 2. add- 
ing a fpecial penalty of five pounds on every man who 
gave {uch /ivery, ‘and as much on every one fo re- 
tained, either by writing, oath or promife, for every 
month. 

Thefe are by the feudifis called effidati, fic enim dicuntur 
qui in alicujus fidem to tutelam recepti fant. And as our re- — 
taimers are here forbidden, fo are thofe affdats in other — 
countries. But moft of the above-mentioned ftatutes are. 
repealed by 3 Cars 1. c. 16 Conwell. ty 

ikerainer of debts, By an executor or adminiftrator, 
is a remedy effected by the mere operation of law, fee 
Black, Com. 2 V: 511. 3 V18. 

Bectaining fee, (Merces retinens) Is the firit fee given 
to any {erjeant or counfellor at law, whereby to make 
him fure that he fhall not be on the contrary part: It is, 
Honorarium feu premium caufidici precedaneum, gua clienti 
Juo obligatur ne adverfarii caufam agat. f S S 

BWercucmentum, Is a word ufed for detaining, with- 
holding, or keeping back. And fize allo retenemento was 
an ufual expreflion in old deeds and conveyances of lands. 
Cowell. Pe 

iBetinentia, A retinue, or perfons retained to a prince 
or nobleman. Pat. 14 R. 2. Pn 

Retorno habendo, fee Returno habendo, TERNA 

Betratus Pque, The ebb or return of a tide. Pacs 
30 Edw. cI 

ietragit, Is when plaintiff cometh in perfon in court ~ 
where his action is brought, and faith be «will not proceed ` 
in it; and this is a bar to that aGtion for ever: It is fo 
called, becaufe it is the emphatical wora in the Latin en- 
try, entered thus, fl. Et pred. quer. in propria perfona Jua 
venit B dicit quod ipfe placitum fuum pred. verjus pred. 
defenden. ulterius profequi non wult, Jed abinde omnino fe re- 
traxit, &e. pay f 

A-retraxit muft be always in perfon ; if it is by attorney, 
itis error. 8 Rep. 58. 3 Salk. 245. a 

As to a retraxit, it isa bar to any action ofequalnature 
brought for the fame caufe or duty ; but a nonfuit is not. — 

1 Jn. 208. See Wilf. par. 1. go. ` tka 

If plaintiff fays he wili not appear, this is not a retraxit, 
but zon/uit : But if the plaintif fays he will nor sug, it 
is a retraxit, .2 Danv..Abr. 471. ` And retraxit is always 
‘onthe part of plaintiff or demandant ; and it cannot be, 
before a declaration, for before the declaration it is only 
‘a nonfuit: 3 Leon. 47. 2 Lill. Abr. 476. MEAE 
If plaintiff enter a retraxit againft one joint-trefpafler, it 
‘is a releafe to the other, Cro. Eliz. 762. But if are- — 
‘traxit be entered as to one appellee in appeal of murder, — 
the fuit may be continved againft the reft; becaufe the 
appellant is to have a feveral execution againtt every one 
of them. H. P.C. 190. In a prohibition by three, a 
retraxit of one fhall not bar the other two plaintiffs. Moor — 
‘460. Nelf. Abr. 165. See Nole Proféqui. And Blacka 
Com. 3V. 296, 395. ns Vans | gh iam ae 

Rette; (Fr.) A charge or accufation. Stat. Woef. te, 
cap, 2. age es Fait 
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Beturn, (Returna, or retorna, from the Fr. retour, i. e 


` feditio, recurfus) Hath many applications in law; but is 


moft comnionly uied forthe returz of writs, which is the 
certificate of the iheriff made to the court, of what he hath 
done touching the execution of any writ directed to him ; 
and where a writ is executed, or defendant cannot be 


“found, S'e. then this matter is indorfed on the back of the 


writ by the officer, and delivered into the court whence 
the writ ifued, at the day of the return thereof in 
order to be filed. Stat. Wefim. 2. cap. 39. 2 Lilk 
Abr. 476. 

The name of the fheriff muf always be to the retura of 
writs; otherwife it doth not appear how they came into 
court : Ifa writ be returned by a perfon to whom it is not 
directed, the return is not good, it being the fame as if 
there was no return on it. And after a return is filed it 
cannot be amended ; but beforeit may. Cro. Eliz. 310. 
2 Lill, Abr. 477, 478. 

If the herif doth not make a return of a writ, the 
court will amerce him ; fo if he makes an infufficient re- 
turn; and if he makes a falfe return, the party grieved 
may have an aétion of the cafe againft him. Wo0a’s 
Inft. 71. 

If a theriff return a vouchee fummoned, where in truth 
he isdead, and there is no fuch perfon; or in a præcipe 
quod reddat that the tenant is dead, (sc. there may bean 
averment againfl fuch returns, by the fiat. 14 Ed. 3. ç. 8. 
Fenk. Cent. 121, 122, 

Some returns are a kind of declaration of an accufation ; 
as the return of a refcous, and the like ; and thefe muft be 
certain and perfe, or they will be ill. 11 Rep. 40. Plow, 
63, 117. Kelw. 165, 

Writs to do things in franchifes, are directed to, and 


“returned by the fheriff, to whom bailiffs make their returns : 


And an action will lie againft a fheriff, who takes the re- 
turn of one who is no bailiff, and againft him who makes 
it; and likewife againft the bailiff of a franchife, for neg- 
ligence in execution, e. 7 Ed. 4. 14. 12 Ed. 4. 15. 
Moor, c. 606. 

Sheriffs are to accept of returns of bailiffs of liberties, 
where they are fufficient. 1 Danv. 191. 

There is a return of juries by fheriffs; and returns of 
‘commiffions, by commiffioners, Ge. 

Weturn2Ways, Are days in term called by that name ; 
or daysin bank, See Term. ; 

Beturno Wabendo, Is a writ which lies where cattle 
are diftrained and replevied, and the perfon who took the 
diftrefs juftifies the taking, and proves it lawful; on which 
the cattle are to be returned to him. 

This writ alfo lieth when the plaint in replevin is re- 
moved by recordare, into the King’s Bench or Common 
Pleas, and he whofe cattle are diftrained makes default, 


and doth not profecute his fuit. F. N.B.74. See Re- 
plevin. . 

“Returns of members to Parliament, See Parlia- 
ment. 


Beturnum Averiozum, A judicial writ, the fame with 
returno habendo. Reg. Judic. 4. 

Meturnum irreplegiabile, Is a writ judicial, direéted 
to the fheriff for the final reftitution or return of cattle to 
the owner when unjuftly taken or diftrained, and fo found 
by verdict ; and it is granted after a nonfuit in a fecnnd 
deliverance. Rege Judice. 27. 

Bebe, or Gereve, (From the Saxon word, Grefa, Pre- 
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to arty by the King, but refted in charge on the actouit 
of the Reeve or bailiff of the manor, who (as it feemeth) 
being in this lordfhip of Hereford, like the Reeve in 
Chaucer, a falfe brother, concealed the land from the 
auditor, and kept the profit of it, till the furveyors, who 
are here called degati Regis, difcovered this falfhood, and 
and prefented to the King that furtim aufertur Regi. 

This paflage from Domefday-book is imperfectly quo- 
ted by Sir Edward Coke, in his In/titutesy e@..117. who 
from thefe words draws a falfe inference, That land 
holden by knight fervice was called 24azn-land, and land 
holden by jocage was called reveland. Cowell. See Spel- 
man Of Feuds, c. 24, See Teinland. 

Bebels, Signify with us {ports of dancing; masking, 
&c. formerly ufed in Princes courts, the inns of court, 
or other noblemens houfes, which are commonly per- 
formed by night; and there was an officer to order 
and fupervife them, who was intitled Ma/ter of the Revels. 
Cowell. 

Revenuc, (Fr.) Is properly the yearly rent which ac= 
crues to any man from his lands and poffeflions ; and is 
generally ufed for the revenues or profits of the crown. 

An att paffed for preventing all doubts and queftions 
concerning the colleéting the publick revenue. 1 W. & 
M. Sef: 2. ¢. 3. 

Whoever chufes to be informed of the f/ca/ prerogatives 
of the King, or fuch as regard his revenue; which the 
Britifh conititution hath vefted in the royal perfon; in or- 
der to fupport his dignity and maintain his power, 
will find them very curioufly and learnedly treated of by 
Backfione, in the 8th Chapter of the firit Vol. of his 
Commentaries. 

Weberfot, Of jadgment, is making it void for error, and 
when on the return of a writ of error, it appears that the 
judgment is erroneous, then the court give judgment, 
Quod judicium revocetur, adnulletur &F penitus pro nullo ha- 
beatur. 2 Lill. Abr. 481. 

The ancienteft judge of the court, or in his abfence the 
next in feniority, always pronounces the reverfal of an 
erroneous judgment openly in court, on the prayer of the 
party ; and formerly it was the. courfe to pronounce 
it in French, to this effect, Pur les errors evandit, & auter 
errors manifefi in le record, foit le judgment reverfe, Ge. 
Trin. 22 Car. B. R. 

Reverfal of a judgment may be pronounced condition- 
ally, 7. e. ‘That the judgment is reverfed if defendant in 
the writ of error doth not fhew good caufe to the con- 
trary at an appointed time; and this is called a rewocetur 
nifi; and if no caufe be rhen fhewn, it ftands reverféd 
without further motion. 2 Lill. 482. 

The fiat. 21 Fac. 1. c. 16. hath provided a new writ, 
where judgment is reverfed after verdict, or where an 
outlawry is reverfed, &c. Lutw. 264. Vide Attainder; 
Error, Judgment, Outlawry. 

Reverfion, (Reverfio, from Revertor) Signifies are- 
turning again ; therefore Reverfio terre eft tanquam terra 
revertens in poffiffione donatori five heredibus fais poft donum 

finitum, 1 Ink. 142. ` 

A reverfion hath two fignifications ; the one is an eftate 
left, which continues during a particular eftate in being ; 
and the other is the returning of the land after the par- 
ticular eftate is ended: It is faid to be an intereft in the 
land, when the poffeffion fhall fall, and fo it is commonly 
taken ; or itis when the eftate which was parted with for 


fetus. Lambard’s explication of Saxon words, verb. Pra-| a time, ceafeth and is determined in the perfons of the 


Jeaus) Signifies with us the bailiff of a franchife or ma- 
nor, efpecially in the Weftern part of England: Hence 
Srire-reve for fheriff. See Kitchin, 43. 

Bevelach, rebellion, from revellare, to rebel. Qui- 
cunque faciebat revelach wel latrocinium vel violentiam fæ- 


mine in domo inferebat, 20 Jfolidis emendebatur. Gale. 
Domefday, zit. Ceftrefcirė. 
Beveland, Domefday book. Hereford. Terra Re- 


gis. Hac terra fuit tempore Edwardi Regis Tainland, Jed 
pofiea converfa eft in Reveland. Et item dicunt legati Re- 
gis, quod ipfa terra S cenfus qui inde exit, furtim aufertur 
a rege. 

The land here faid to have been Thaneland, T. E. R. 
and after converted into Reveland, feems to have been 


_fach land as being reverted to the King after the death of 


his Zane, who had it for life, was not fince granted out 
2 


alienees or grantees, &c. and returns to the grantor or 
donor, or their heirs from whence derived. Plow. 160. 
1 aft. 142. 

But the ufua! definition of a reverfion is, that it is the 
refidue of an efate leftin the grantor after a particular eftate 
granted away, continuing in him who granted the particular 
eftate; and where the particular efate is derived out of his 
sfate: As in a gift in tail, the reverfion of the fee-fimple 
is in the donor; and ina leafe for life, or years, the 
reverfion is in the leffor: Alfo a reverfion takes place 
after a remainder, where a perfon makes fa difpofition of 
a lefs eftate, than that whereof he was feifed at the time 


of making thereof. t Faf. 22, 142, Weor’s Inf. 
15. 
9X When 
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When the particular eftate determines, then the re- 
verfion comes into poffeffion, and before it is feparated 
from it ; for he who hath the poffeflion, connot have the 
reverfion, becaufe by uniting them, the one is drowned in 
the other. 2 Lill. Abr. 484. 

The reverfion of land when it falls, is the land itfelf ; 
and the poffeffion of the tenant, preferves the reverfion of 
the lands, with the rents, &c¢. in the donor, or. leffor, 
1 Inf. 324. 

A reverfion of an eftate of inheritance, may be granted 
by bargain and fale inrolled, leafe and releafe, fine, &c. 
And by the grantof lands, a rever/ion will pafs ; tho’ by 
the grant of a reverfion, land in pofeffion will not pals. 
Bridgm. Conveyan. 237. 6 Rep. 36. 5 Rep. 124. 10 
Rep. 107. 

Ifone have a reverfion in fee, expectant on a leafe for 
years, he may make a bargain and fale of his rever/fion for 
one year, and then make a releafe to the bargainee in 
fee; by which the reverfion in fee will pafs to the bar- 
gainee. 2 Lill. Abr. 483. And a reverfioner may cove- 
nant-to ftand feifed of a reverfion to ufes, Ge. 11 Rep. 46. 
Likewife a reverfion may be devifed by will; and a teita- 
tor being feifed in fee of lands which he had in poffeflion, 
andof other lands in rewer/ion, devifed all his lands for pay- 
ment of debts ; adjudged, that by the words all his lands, 
the reverfion as well as the poffeifion pafled. 2 dnd. 59. 
Cro. Eliz. 159. 

A perfon devifed a manor to 4. B. for fix years, and 
fome other lands to C. D, and his heirs ; and all the ref? of 
his lands to his brother, and the heirs male of his body ; 
and it was held, that thefe words, ‘* rhe reft of his lands,” 
did not only extend to the lands which were not devifed 
before, but to the rever/ion in fee of the manor, after the 
determination of the eftate for years. Alen 28. And by 
devife of all lands, tenements and hereditaments, undif- 
pofed of before in a will, a rever/ion in fee will pafs. 2 
Vent.285. 3 Nelf. Abr. 166. 

One feifed of lands in fee, devifes part thereof to B. 
for life, and after by the fame will, gives to C. all his 
lands not before particulaily difpofed of; by this devife 
of ‘ all lands,” Fc. the reverfion of the part given for 
life paffes to C. Preced. Chanc, 202. ‘There was leffee 
for years, remainder for life, rever/ion in fee, the tenant 
for life died, and the leffee for years did not attorn to 
him in the reverfion; yet it was refolved, that it paffed 
without attornment, and he might bring an action of debt, 
oravow. Hetl. 73. 

If tenant for life, and he in rever/fon join in a leafe for 
life, or gift in tail, rendering rent; it fhall enure, after 
the death of tenant for life, to him in reverfion. 1 Int, 
214. And if a reverfion be granted to one for life, and 
to another in fee, the rewerfion is gone for a moiety: 
‚Alfo if fuch tenant for life get the remainder or rever- 
fron of the land, his eftate for life is at an end. 3 Rep. 
60. : 
The particular eftate for life or years, and his eftate in 
reverfion, are divers and diftinc&t; therefore aid may be 
prayed of himin the reverfion : Yet thefe eftates have re- 
lation one to another. 3 Shep. Abr. 220, 

Copyholder for life, cannot by forfeiture or otherwife 
deftroy the eftate in reverfion: And he who hath a 
reverfion cannot be put out of it, unlefs the tenant be 
outed of his poffeflion alfo. 39 Hen. 6. Plowd. 162. 
Yelw. 1. 

Reverfions expetant on an eftate-tail, are not affets, or 
of any account in law, becaufe they may be cut off by 
fine and recovery; but it is otherwifle of a reverfion on an 
eftate for life, or years. 1 Inft. 173. 6 Rep. 38. Wood's 
Inft. 151. . 

No leafe, rent charge, or eftate, &Jc, made by tenant 
in tail in remainder, fhall charge the poffeffion of the 
reverfioner. 2 Lill. 448. But as no ftatute hath made 
any provifion for thofe who have remainders or rever/ions 
on any eftate-tail, they are barred by a recovery. 10 
Rep. 32. 

There were no rever/ions or remainders on eftates in tail, 
at Common law: And by the Common law, no grantee 
of a reverfion could take advantage of any condition or 
covenant broken by the leffees of the fame land ; but by 
ftatute, grantees of rever/ions may take advantage of con- 











Y 2 S 


ditions and covenants againft leflees of the fame lands, as 
fully as the leffors and their heirs; and the leflees may 

have the like remedies againit the grantees of reverfions, 

Te. ii 1 InfFn3 29.04 922M Bacay s : 
A reverfioner may bring aétion of the cafe for fpoiling 

trees ; for any injury to his reverfien, he may have this 

action ; but he cannot have trefpais, which is founded on 

the pofieflion. 3 Lev. 209, 233» 3 Cro. 55. 

He in reverfion hall have a writ of entry ad communem 
legem, where tenant for life, &c, aliens the lands : And 
writ of intrufion, after their deaths, Fe. New Nat. 
Br, 461. i 

How to plead a reverfion in fee. 2 Lutw. 1174. 

The difference between a reverfion and-a remainder, is 


| that. a remainder is general, and may be to any man, but 


he who granteth the land, for'term of life or otherwife ; 
and a reverfion is to himfelf from whom the conveyance 
of the land proceeded, and is commonly perpetual, Ge. 
And remainder is an eftate, appointed over at the fame 
time ; But the rever/fion is not always atthe fame time ap- 
pointed over., See Remainder. ` And Black. Com. 2 V. 
175. Reverfions in Offices, vide Office. 

Bebieto, (Fr. Reveue) A Bill of Review in Chancery, 
is where the caufe hath been heard, and the decree therein 
figned ; but fome error appears in the body of the decree, 
or new matter is difcovered in tine after the decree 
made: Which bill muit be exhibited 4y leave of the court, 
and is ufually dove ox cath made of the difcovery of new 
matter, which could not be had or ufed at the time of the 
decree paffed ; and the fum of 20/. mutt be depofited in 
court, on bringing this bill, as a fecurity for cofts and 
delay, if the matter be found againit the party, Gc. Ord. 
in Chane. 69. Pra. Solic. 121, 122. 

Where a decree of Chancery is repugnant, or one part 
of it contradiéts another, ec. it may be reverfed by bill 
of review. » Ibid.’ See Black. Com. 3 V. 454. 

Webvieto of PBppeal of Delegates, Is a commiffion 
granted by the King, to certain commiffioners, Gc. See 
Appeal to Rome. k 

Reviling church odinances, Is a pofitive offence 
againit religion, that atfetts the e/fablifved church; for 
which fee Black. Com- 4 V- 50. 

Wevival of perfons hanged. Ic is clear, that if, on 
judgment to be hanged by the neck zil? dead, the criminal 
be not throughly killed, butrevives, the fheriff mu/t hang 
him again. 2 Hal. P. C. 412. 2 Hawk. Pu G. 463. 
For the former hanging was noexecution of the fentence ; 
and, if a falfe tendernefs were to .be indulged in fuch- 
cafes, a multitude of collufions might enfue. Nay, even 
while abjurations were in force, {uch a criminal, fo re- 
viving, was not allowed to take fanctuary and abjure the 
realm ; but his fleeing to fanctuary was held an efcape in 
the officer. Fitzh. Abr. t. corone, 335. Finch, L. A. 


| 67. Black. Com. 4 V. 399. 


Webiving, Is a word metaphorically applied, to rents | 
and actions, and fignifies renewing them after they are 
extinguifhed. Of which fee many examples in Broke, 
tit. Revivings of Rents, A@ions, Se. 23. See 19 Vine 
Abr. 223—230. 

Wevivoz, or Bill of Reviver, or Reviver. Is when a 
bill hath beeu exhibited in Chancery, again one who 
anf{wers, and before the caufe is heard, or if heard, and 
the decree is not inrolled, either party dies: In this cafe 
a bill of Revivor mult be brought, praying the former 
proceedings may ftand revived, and be put in the fame 
condition as at the time of abatement. 

Ifa party dieth, a female plaintiff marries, or there 
have been no proceedings on a decree, &c. for a year, 
pat, the decree aad proceedings mult be revived by fub- 


pana feire facias, or if the decree be inrolled, by bill of- — Í 


Revivor : But if the parties are not heirs. or executors, 
ce. to the party dead, the decree or caufe is to be revived 
by original bill, and not by jabpen. ftis fuc. or bill of 
Revivor ; and a bill of Revivir lies not on a dezree.of 
long ftanding, but an original bill is to be preferred. 
Pra&if. Solic. 122., See Black. Com. 3 V. 448. 
Bevocation, (Revocatio) Signifies the calling back of 
a thing granted ; or a deftroying or making void of fome 
deed that had exiftence until the a&t of Revocation, made, 
3 THR 
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it void. 2 Lill. Abr. 485. “And a revocation may be 

either general, of al) acts and things done before ; or fpe- 

cial, to revoke iuch a thing: And where any deed or thing 

Is revoked, it is as if it never had been. ‘5° Rep.go. Perk. 

Je, 105. Tà voluntary deeds and conveyances, there are 
frequentiy prowvi/oes containing power of revocation, which 
being cowpied with an ase, and tending to pals by raifing 
of ales, according to the Stat Æ. 8, are allowed to be 
good, and not repugnant; as where one fciied of an eltate 
in fee, covenants to itand feifed thereof to the ufe of him- 
felf for life; and efter to the ufe of his fon in tail, re- 
mainderover, Gc. with prowi/o that he may revoke any of 
the faid ufes; now if atterwaids he revokes them, he is 
feifed again in fee, without entry or claim: But in cafeof 
a feoffment or other conveyance, whereby the feotfee or 
grantee is in by the Common law, fuch provifo would be 
merely repugnant and void. 1 Jaf. 237. Svat..27 Hen. 
ari TO. 

And voluntary eftates made with power of revocation, 
as to purchajers, are held in equal degree with convey- 
ances made by fraud and covin to defraud purchafers. 
27 Eliz. c. 4. 3 Rep. 8z. Ufes, and powers in contin- 
gency and poffibility, by mutual affent of parties may be 
revoked and determined ; and as by indenture they may 
be raifed, fo by provifo or limitation in the fame in- 
denture, they may be extinguifhed and deftroyed. 10 
Rep. 86. And where a power of revovation is referved 
for a man to difpofe of his own efate, it fhall always 
have a favourable conitruction; but it fhall be taken 
ftrictly when itis to charge the eflate of another. 2 Vent. 
250. 

When there is a power to revoke ufes, a new declaration 
of ufes is a fufficient revocation of the former, without 
any exprefs difannulling, Gc. And limiting new ufes 
fhews the power to alter and determine the former ufes: 
Alfo if power is referved to a man to revoke a deed by 
writing, fubfcribed and fealed in the prefence of two or 
more credible witneffes ; if he makes his will in writing, 
without making any exprefs revocation, it will be a good 
revocation, and the will a good execution of the power. 

Hob. 312. Raym. 295. 3 Nelf Abr. 168, 169. Tho’ 
it hath been held, that all incident circumftances pre- 
fcribed by the provifo or power of revocation, as to fub- 
fcriptions, witneffes, &c. ought to be obferved. 
143. 6 Rep. 33- 2 Lill. 487. 

It is faid where the power is only to rewoke, when that 

power is executed, a man cannot limit new ufes. 1 Vent. 

197. 3 Salk. 316. Yet it hath been decreed, that the 

limitation of new ufes is good, where the exprefs power 

in the firit deed was only to revoke. ` 1 Chanc. Rep. 242. 

If a perfon make a feoffment in fee, or levy a fine, &c. 

of the lands, before the deed of revocation is executed ; 

thefe amount to a revocation in law, and extingulh the 
power of revocation. 1 Vent. 371. 1 Rep. r11. Power 
of revocation may be releafed ; and where a man has an 
intire power of revocation, and he fufpends or extinguifhes 
it as to part, he may revoke as to the refidue, if the con- 
veyance was by way of ufe; but not where a condition 
is annexed tothe land. 1Rep.174. Moor 6i5. A will 

is revocable; and a laft will revokes the former: Tho’ a 

new publication of the firt will, where there are two wills, 

it is faid may revoke the lat. Perk. 479. 2 Sid.2. See 


_ 3 Mod. 207. 


- Wills are to be revoked by fome other will in writing, 
figned in the prefence of three witneffes, or by cancelling 
by the teflator, &¢. Stat. 29 Car.2.¢.3. A will revoking 
a former, tho’ it muft be fubfcribed by three witneffes, 


- *tis faid need not be in the teftator’s prefence, as the will 
_ of lands muft be, by the ftatute. 


1 P, Williams 344. If 
a perfon cancels or revokes either the duplicate or original 


_ will, this avoids both: they being but one will, and 


muft ftand or fall together: But where a man makes a 
fecond will, and intends that as a revocation of the firft ;” 
if it be infufficient, it fhall. not deftroy the firft will tho’ 
cancelled. 3 Mod. 220, 258. 2 Vern. 741. The tef- 
tator is to be of a good difpofing memory when he re- 
-vokes his will, as well as when he makes it; he muft 
have animum revocandi, as well as animum teffandi, to 
make an effectual revocation. 
Hard. 374. 3 Mod. 203. 
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Writings of revocation are to be taken according to the 
fubje& matter, viz. where a laft will cannot ftand with 
the firt. Jéid. A teftator made his will, and fome timé 
afterwards made a feofment of the lands in the will to 
ufes; and adjudged this was a revocation of his will, 
beeauie a will cannot take effect till after his death. 
Dyer 74. And a tenant in tail made his will in writing, 
which was duly executed ; afterwards he made a bargain 
and fale of the fame lands contained in the will, to make 
a tenant to the precipe, in order to fufler a common reż 
covery, which was dove accordingly, and he declared 
the ules to himfelf and his heirs: by the bargain and fale, 
Ge. the will was revoked. - 3 Lev. 108. 

It hath been admitted to be a fertled -ule in Chancery, 
that where a teftator devifes his land in fee to one, and 
after mortgages it in fee to anather, and then dies before 
the principal and intereft is paid; this is not a total revo- 
cation of the will, but only guoad fo much for which the 
| lands were mortgaged, and the devifee fhall have the 
| equity of redemption. 1 Salt..236, 258. Where lands 

are devifed to one in fee, and after mortgaged to the fame 
perfon, it is a revocation in toto of the devife; but if the 
land be mortgaged to a ftranger, in that cafe *tis other- 
wile, Preced, Canc. 515. Aman feifed of lands, devifes 
the fame in fee, or for life, and afterwards makes a leafe 
thereof to another for years, it fhall not be a revocation but 
during the years: Tho’ in cafe a perfon has deviled lands 
to one and his heirs, and after leafes the fame to him for 
a certain term, to commence after his death; this is a 
revocation of the whole eftate, 1 Roll, Abr. 616. 2Cro. 


Te cafe a fortune be given toa child by the father; fub- 
| fequent to the making of his will, wherein he had be- 
queathed her a portion; this fhall be taken as a revocation 
of the legacy and will for fo much. Preced. in Chane. 
183. A perfon being unmarried, by will devised all his 
perfonal eftate to 7. P. and afterwards he married and 
had feveral children ; and died without making any other 
will: It was ruled by, Commiffoners of Delegates, that there 
being fuch an alteration of his eitate and circumftances, 
fo widely different from the time of making his will to 
his death, there was room to pre/ume a revocation, and 
that he did not continue of the fame mind when he died. 
2 Salk. 592. 

Letters of attorney, and other authorities, may be re- 
| voked, by the perfons giving the powers; and as they are 
revocable in their nature, it has been adjudged, that they 
may be revoked, tho’ they are made irrevocable. 8 Rep. 
82. Wood's Inf. 286. Thefe revocations of a power re- 
gularly muft be made after the fame manner it was given 5 
and there ought to be notice to the party, &c. But if 
once the power be executed, a revocation after will come 
| too late. Dyer 210. ph ee 

A warrant of attorney from a defendant to appear and 
accept a declaration, and plead for the defendant, may 
not be revoked with an intent to ftay the plaintiff’s pro- 
ceedings ; but the defendant on good caufe fhewn to the 
court may change his attorney, fo as he plead by another 
in due time. Mich. 24 Car. B. R. 2 Lill. 486. Let- 
ters of Adminiftration, and Prefentations to benefices when 
and how reveżed, wide thofe heads. 

See farther as to Revocation of Devifes, Black. Com. 
2V. 376.—Of Ufes, ib. 2 V. 335, 339. xi.—Of a Will, 
benz. 502; 








Webocatione Parliamenci, An antient writ for recal- 
ling a parliament ; and aano 5 Ed. 3. the parliament be- 
ing fummoned, was recalled by fuch writ before it met. 
Pryns Animad. on 4 Inft. fol. 44. 

iRetoards, There are Rewards given in many cafes 
by ftatute, for the apprehending of criminals, and bring- 
ing them to juftice ; as a Reward of 40/. for apprehending 
of robbers on the highway, by 4&7 5 W.& M.c.8. Alfothe 
like reward for the apprehending and taking of burglars. 
Stat. § Anne.c.31. The fame reward for apprehending of 
money coiners or clippers, Fc. 6 7 W.3.¢.17. And the 
like reward for the apprehenfion of thief-takers, not pro- 
fecuting felons ; and of perfons refifting the officers of the 
cuftoms, by force of arms, ĉc. 6 Geo. 1. c. 20, 22. So 


Show. 89. Cro. Jac. 497. | for difcovering of accomplices, in various cafes, by 4 & 


5 WP. 
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Wetorp, A term among clothiers, fignifying cloth un- 
evenly wrought, or full of Rewes. 43 Eliz. c. 10. 

Rhandir, Was a part in the divition of Wales before 
the Conquet: Every townthip comprehended four gavels, 
and every gavel had four rhandirs, and four houfes or te- 
nements conftituted every rhandir; aylor’s Hift. Gavelk. 

. 69. 

Rial, From the Span. Reale, i. e. Rayal Money, becaufe 
it is ftamped with King’s effigies: Here in England, a Rial 
was a piece of gold coin, current for 1os. inthe reign of 
King Hen. 6. at which time there were half-rials. paing 
for 5s. and quarter-rials, or rial farthings, going for 
2s. 6d. In the beginning of Queen Elizabeth’s reign, 
golden rials were coined at 155. a piece; and 3 Fac. 1. 
there were rofe-rials of gold at 305. and fpur-rials at 155. 
Lownds’s Effay on Coins, pag. 38. 

Wibaud, (Fr. Ribauld, Ribaldus) A rogue, vagrant, 
whoremonger, or perfon given to all manner of wicked- 
nefs: And there was a petition in parliament againft ri- 
bauds and fturdy beggars. Aun. 50 Ed. 3. 

Wice, To be exported from Carolina to other parts of 
Europe, Fe, Stat. 8 Geo. 2. cap. 19. Rice, to what du- 
ties liable on importation. 40° 5W.S@M.c5. 38 
4 Ann. ¢.5. concerning rice, how far confirmed, 3 Geo. 2, 
t.28. See Plantations. 

Wichmond in Hurry, Richmond old park fettled on 
Queen Charlotte for life. 2 Geo. 3. c. 1. 

Richmond in Porbwthire, Spiritual perfons in the arch- 
deaconry of Richmond, fhall not exact portions of the de- 
ceafed’s goods. 26 Hex, 8. ¢. 15. 

Wichmond and Lenox, (Duke of) His leafe of the 
aulnage of draperies provided for, 11 & 12 Will. c. 20. 


ed. 2. 

RidersRoll, Is a fchedule or {mall piece of parchment, 
often added to fome part of a roll or reeord. 

Bidge wwathed therfep, Is Kery cloth made of fleece 
wool, wafhed only on the fheep’s back. See Stat 35 Eliz. 
cap. 10. 

Riding armed, With dangerous and unufual weapons, 
isan offence at Common law. 4 Inf?. 160. By the Stat, 
2 Ed. 3. cap.3. None fhall ride armed by night or day to 
the terror of the people; or come with force and arms 
before the King’s juftices, Gc. during their office, upon 
pain to forfeit their armour, and fuffer imprifonment at 
the King’s pleafure; and a fine may be fet upon them 
by the juftices, by 10 Ric. 2. cap. 1. And no perfon 
can excufe the going or riding armed in rA by 
alledging that he wears armour for his defence againf an 
affault; but men may wear common arms according to 
their quality and the fafhion, and have attendants with 
them armed agreeable to their charaéters ; alfo perfons 
may ride or go armed to take felons, fupprefs riots, execute 
the King’s procefs, &c. 3 Int. 162. 

WRiding-Clerk, Is one of the fix clerks in Chancery, 
who in his turn, for one year, keeps the controllment 
books of all grants that pafs the Great Seal. Blount. 


Ridings, Are the names of the parts or divifions of 


Yorkfoire, which are three, viz. Eaft-Riding, Weft- Riding, 
and North-Riding, mentioned in the Stat. 22 H. 8, e. 5. 
And in indi&tments for offences in that county, the town 
and the riding muft be expreffed, Gc. Wes Symb. par. 
2, See Regiftry of Deeds. 'The word riding is a corrup- 
thon’from trithing. See Black. Com. 1 V. 116. 

Wiens arrear, A plea ufed in an action of debt for ar- 
rearages of account, wherby the defendant alledges that 
there is nothing in arrear, Book Entr. 

Rieng paffe per le fait, Signifies that nothing paffes 
by the deed; and is the form of an exception taken in 
fome cafes to an action. Broke. 

Riens per Defeent, Is the plea of an heir, where he 
is fued for his anceftor’s debt, and hath no land from him 
by defcent, or affets in his hands. 3 Cro. 151. In an 
action of debt againft the heir, who pleads riens per de- 
Jeent, judgment may be had prefently ; and when affets 
defcend, a /cire facias lies againft the heir, ĉc, 8Rep.134. 

Bier County, (Retro Comitatus, from the Fr. arrear, 
i. e. pofterior) Is oppofed to full and open county; and ap- 
pears to be fome publick place, which the fheriff appoints 








REG 


for receipt of the King’s money, after the end of his conns 


ty court, 2 £d.3..cap. 5. Stat. Wefim. 2. c 38. Fle 
taji Bb. 2e OF 

WRifflare, (from the Sax. riefe, rapina) Is to take away 
any thing by force; from whence comes our Engli word 
rifle. Leg. Hen. 1. ¢. 57. . 
WKiffiura, A flight wound in the flefh: It is mentioned 
in Fleta, lib. 1. c. 41+ 

Wight, (jus) In general fignification includes not 
only a right, for which a writ of right lies, but alfo 
any title or claim, either by virtue of a condition, 
mortgage, or the like, for which no aétion is ftir m 
laws but only an entry. Go. on Lit. hb. 3. ¢ 8. fi 
445. There is jus proprietatis, a right of property; 


jus pofiffionis, a right of pofleflion, and jus proprietatis 


EF poffeffionis, a right both of property and poffeffion; 
and this was antiently called jus duplicatum: For example, 
If a man be diffeifed of an acre of land, the diffeifee 
hath jus proprietatis, the diffeifor hath jus pofeffonis 5 
and if the diffeifee releafe to the diffeifor, he hath jus 


proprietatis S poffiffionis. .Co. on Litt. lib. 3. fect. 447. 


Jus off fextuplex. 1. Jus recuperandi. 2. Intrandi. 3. 
Habendi. 4, Retinendi., 5. Percipiendi. 6. Et poffidem 
di.. Co. 8 Rep. Edward Altham’s cafe. 
Gilbert, Treat. of Ten. 18. fays, That the diffeifo 
has only the naked poffeffion, becaufe the diffeifee may 
enter and evict him; but againit all other perfons the 
diffeifor has right, and in this refpect only can be faid to 
have the right of poffeflion; for in refpect to the difleifee 
he has no right at all. But when a deicent is cait, the 


heir of the diffeifor has jus poféfionis, becaufe the diffeifee - 


cannot enter upon his poffeiion, and evict him, but is 
put to his real action, becaufe the freehold is cat upon 
the heir; and fays, That the notions of the law do make 
this title to him, that there may be a perfon in being to 
do the feudal duties, to fill the poffeflion, and to aniwer 
the actions of all perfons whatever; and fince it is the 
law that gives him this right, and obliges him to thefe 
duties, antecedent to any act of his own, it muft defend 
{fuch poffefton from the aét of any other perfon what 
ever, till fach poffeffion be evicted by judgment; which’ 





` 


being alfo the act of law may deftroy the heir’s title. ~ 
There are alfo a prefent and future right; a jus in re, . 


which may be granted to a franger; and what is called a 
naked right, or jus ad rem, where an eftate is turned to 
a right, on a difcontinuance, Se. Co. Lit. 345. ~A right 
in writs and pleadings, is properly in one, when he is 
outted of the poffeffion of his eitate by diffeifin or wrong, 
and hath remedy by entry, or action: But right doth 
alfo include an eftate ¿n efé in conveyances; and therefore 
if tenant in fee-fimple makes a leafe and releafe of all 
his right in the land to another, the whole eftate in fee 
paffes. Wood’sInfl. 115, 116. Sir Edward Coke tells us,’ 
That of fuch an high eftimation is right, that the law 


preferveth it from death and deftruétion ; trodden down it 


may be, but never trodden out: And there is fuch an ex- 
tream enmity between an ekate gained by wrong and an 
antient right, that the right cannot poflibly incorporate it- 
felf with the eftate gained by wrong.. 1 Inff.279. 8 Rep. 
105. 6 Rep. Jor- A right may fometimes fleep, tho” 
it never dies; a long poffefion exceeding the memory ot 
man, will make a right; and if two perfons are in pof- 
feffion by divers titles, the law will adjudge the poffeflion 
in him that hath the right. Co, Litt..478. 6 Litt. feet. 
158. Where there is no remedy, there is prefumed to be 
no right by law. . Vaugh. 38, 
made under the great or little Seal, to difturb or delay com- 
mon right. Svat. 2 Ed. 3. c. 8. See Rego. 
Property, and 19 Vin. Abr. 230—233. 

Wight Ctofe 
V. 99. 3 F195. 

Right Cole, writ of (fecundum confuetudinem manerii) 
Is a writ which lies for the King’s tenants in antient de- 
mefne, and others of a fimilar nature, to try the right of 
their lands and tenements in the court.of the lord exclu- 
fively. See Black. Com. 3 V. 195. 

Bight in Court. See Reus in Curia: 


Rights and Liberties, The rights and liberties of 


the Engle fubject are fecured (not granted) by Magna 


Charta, confirmed by many fubfequent ftatutes, and pars 


ticularly 


rit of. See Rego, and Black. Com. 2 


No commands fhall be — 


See alfo — 
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ticularly by the a& of the firt of William and Mary, ftat. 


2. ¢ 2. (36.) See mok of the laws relative to this fub- 
je& collecicd together with many obfervations, and an 
effay on the conititution, in an oétavo work, lately pub- 


lithed, called Britif> Libertees, being an enlargement of 


Care’s Englifh Liberties. 
` Rights and Liberties, 
liberties againt the condu& of King James II. fets forth, 


- That he by the affiltance of divers evil counfellors, did 


endeavour to fubvert the laws and liberties of this king- 
dom ; by exerciling a power of difpenfing with, and fuf- 
pending of laws; by levying money for the ufe of the 
crown by pretence of prerogative, without confent of par- 
liament ; by raifing and keeping a ftanding army, in time 
of peace; by violating the freedom of election of members 
to ferve in parliament; by violent profecutions in the court 
of King’s Bench ; and caufing partial and corrupt jurors to 
be returned on trials; exceflive bail to be taken ; and ex- 
ceffive fines to be impofed; alfo cruel punifhments in- 
flicted, &¢. All which were declared to be illegal, and 
infringing upon the antient rights and liberties of the peo- 
Plesvorat, 1 7. tS MM. ff. '2..¢. 2. .(36.) 

Wine, (Sax. ryze) A water-courfe, or little ftream, 
which rifes high with floods. 

Binga, A military girdle; from the Sax. ring, i. e. 
annulus, circulus, becaafe it was girt round the middle: 
But according to Braéféon, ringa enim dicuntur quod renes 
circumdant, unde dicitur accingere gladio, Bract. lib, 1. 
c. 8. 

Winghead, An engine ufed in ftretching of cloth. 43 
Eliz. c. 10. 

Ringildz, A kind of bailiff or ferjeant; and fuch 

rhingyl fignifies in Welch. Chart. Hen. 7 

iot, Mout and unlawful Aiembly, Riot, (riota 
and riottum, from the French riotte, guod non folum rixam 
Ê jurgium fignificat, fed vinculum etiam, quo plura in 
unum, fafciculorum inflar, colligantur,) Signiues the for- 
cible doing of an unlawful thing by three, or more per- 
fons affembled together for that purpofe. Weft. Symbol. 
part 2. tit. Indidiments, Je. 65. The difference be- 
tween a riot, rout and unlawful afembly, fee in Lamb. 
Eiren. lib. 2, cat. ç. Stat 1 Mar. c. 12. and Kitchin 
19. who gives thefe examples of réors, the breach of in- 
clofures, banks, conduits, parks, pounds, houfes, barns, 
the burning of ftacks of corn, Gc. Lamé. ubi Jupra, 
mentions thefe, to beat a man, to enter upon a poffeffion 
forcibly Cowell, 

Holt Ch. J. in delivering the opinion of the court, faid, 
That the books are obfcure in the definition of riots, and 
that he took it, that it is not neceffary to fay they af- 


Aembled for that purpofe; but there muft be an unlaw- 


ful affémbly; and as to what act will make a riot or 
trefpafs, fuch an act as will make a trefpafs will make a 
riot. 11 Mod. 116. pl, 2. Trin. 6 Ann. B.R. The Queen 
v. Soley. 

As if a number of men affemble with arms, i” terrorem 
populi, tho? no. act is done, it is a riot. Hos. 91. If 
three come out of an alehoufe, and go armed, itisa riot 
3 H.7. 1. Per Holt Ch. J. in delivering the opinion of 
the court. 11 Mod, 116, 117. The Queen v. S ley. 

Serjeant Hawkins fays, A riot feems to be a tumul- 
tuous difturbance of the peace by three perfons, or more, 
affemblig together of their own authority, with an intent 
mutually to affift one one another againit any who fhall 
oppofe them, in the execution of {ome enterprize of a 
fue nature,. and afterwards actually executing the 
ame in a Violent turbulent manner, to the terror of the 
people, whether the aét intended was of itfelf lawful or 
Hawk. P. C. 155. c..65. f. 16 

A rout feems to be, according to the general opinion, 
a difturbance of the peace by perfons affembling together 
‘with an intent to do athing, which if it be executed will 
make them rioters, and actually making a motion to- 
wards the execution thereof: But by fome books, the no- 
tion of a riot is confined to fuch affemblies only, as are 
occafioned by fome grievance common to all the com- 
pany, as the inclofure of land in which they all claim a 
right of common, &c. However, inafmuch as it gene- 
tally agrees with a riot, as to all the ret of the above- 
mentioned particulars, requifite to conftitute a riot, ex- 


The declaration of rights and 
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cept only in this, that it may be a compleat offence with. 
out the execution of the intended enterprize, it feems not 
to require any farther explication, Hawk. Pl. C. 158, 
C 65, J 8. 

That an unlawful affembly, according to the common 
opinion, is a difturbance of the peace by perfons barely 
affembling together, with an intention to do a thing, 
which, if it was executed, would make them rioters, bat 
neither actually executing it, nor making a motion tø- 
ward the execution of it; but he fays this feems to be 
much too narrow a definition; for any mecting whatfo- 
ever of great numbers of people with fuch circumftances 
of terror, as cannot but endanger the publick peace, and 
raife fears and jealoufies among the King’s fubjects, feems 
properly to be called an unlawful affembly ; as where 
great numbers, complaining of a common grievance, meet 
together armed in a warlike manner, in order to confult 
together concerning the moft proper means for the reco- 
very of their interefts; for no one can forefee what may 
be the event of fuch an aflembly, Hawk. PI C. 158. ce 
Ossi: 
sig oR ai be in his houfe, and he hears that F. S. 
will come to his houfe to beat him, he may well make 
an aflembly of people of his friends and neighbours to 
afit and aid him in fafe keeping his perfon. Per Fineux 
Ch. J. ~ Br. Reots, ‘pl. 1. cites 21. A: 7.39. 

But if a man be menaced or threatened that if he comes 
to the market of B. or to W. that he fhall be beat, he 
cannot make an aflembly of people to afit him to go 
there, and this in fafeguard of his perfon; for he need 
not go there, and he may have remedy by furety of the 
peace; but the houfe of a man is to him his caftle and 
his defence, and where he properly ought to abide, &'c. 
Br. Riots, pl. i. cites 21 H. 7. 39. Per Fineux Ch. 
Juttice. à 

Dalt. Juft. cap. 137. cites S. P: Hawk. PI C. 158. 
cap. 65. fed. 10, cites S. C. accordingly, and fays, That 
fuch violent methods cannot but be attended with the 
danger of raifing tumults and diforders to the difturbance 
of the public peace.—Tho’ a man may ride with arms, 
yet he cannot take two with him to defend himfelf even 
tho’ his life is threatened ; for he is in the protection 
of the law which is fufficient for his defence. Per Holt 
Ch, J. in delivering the opinion of the court. 11 Mod: 
116, 117. pl. 2. Trin. 6 Ann. B. Ri The Queen Vy 
Soley. 

If a number of people affemble together in a lawful 
manner, and upon a lawful occafion, as for electing a 
mayor (as it was in this cafe) or the like, and during 
the affembly a fudden affray happens, this will not make 
it a riot aé initio; but it is only a common affray. 
Ld. Raym, 965. Trin. 2 Ann. Grampound Corporation’ s 
cafe, 

If a number of people affemble in a riotous manner to 
do an unlawful aét, and a perfon, who was upon the 
place before upon a lawful occafion, and not privy to 
their firit defign, comes and joins himfelf with them he 
will be guilty of a riot equally with the reft. Per Holt 
Ch. J. which Powell J. feemed to agree, Ld. Raym. 
Rep. 965. Trin. 2 Ann. Grampound Corporation’s cafe. 

Holt Ch. J. thought an affembly might meet together 
with fuch circumitances of terror as to bea riot. 2 Salk. 
594, 595. pl. 4. Trin. 6 Ann. in the cafe of The Queen ve 
Soley F al. 

if feveral are affembled lawfully without any ill intent, 
and and an affray happens, none are guilty but fuch as act; 
but if the affembly was originally unlawful, the a& of 
one is imputable to all. Per Holt Ch. J. 2 Salk. 595. 
6 Ann. at nifi prius in Middlefex. The Queen v. Ellis, 

It feems agreed, that a number of perfons, being met 
together at afair, or market, or church-ale, or any other 
lawful and innocent occafion, happen on a fudden quar- 
rel to fall together by the ears, they are not guilty of a 
riot, but of a fudden affray only, of which none are guil- 
ty, but thofe who aétually engage in it; becaufe the de- 
fign of their meeting was innocent and lawful, and the 
fubfequent breach of the peace happened unexpectedly 
without any previous intention concerning it; yet it is 
faid, that if perfons innocently affembled together, do af- 
terwards upon a difpute happening to arife among them, 
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orm themfelves into parties, with promife of mutual 
affiftance, and then make affray, they are guilty of a 
riot, becaufe upon their confederating together with an 
intention to break the peace, they may as properly be faid 
to be aflembled together for that purpote from the time 
of fuch confederacy, as if their firii coming together had 
been on fuch a defign; however, it feems clear, that if 
in an affembly of perfons met together on any lawful 
Occafon whatfoever, a fudden propofal Mould be ftarted 
of going together in a body to pull down a houfe or‘in- 
clofure, or to do any other act of violence, to the dif- 
turbance of the publick peace, and fuch motion be agreed 
to and executed accordingly, the perfons concerned can- 


not but be rioters, becaufe their aifociating themfelves | 


together for fuch a new purpofe is no way extenuated by 
their having met at firt upon another. Hawk: Pl. C. 
VEO 7e 0 OSs fo 3 

A mayor and alderman of a town making a riot, are 
punifhable in. their natural capacities; but where they 
have countenanced dangerous riots within their precincts, 
their liberties have been feized, or the corporation ined. 
3 Cro. 252. Dalt. 204, 326. Women may be punifhed 
as rioters; but infants under the age of fourteen years, 
are not punifhable. ‘Dal. 325. Wood’s Inf. 429. By 
the Common law, riots are punifhed by fine and impri- 
fonment; and if enormous, by pillory: And by ftatute, 
Juftices of the peace have power to reftrain rioters,  ¢. to 
arreft and imprifon them, and caufe them to be duly pu- 
nifhed. 34 Ed. 3. c. 1. As foon as the herif and other 
the King’s minifters hear of a riot, or other affembly 
againft the peace, they with the power of the county fhall 
apprehend fuch offenders, and put them in prifon until de- 
livered by law. 27R.2.¢. 8. 
of the peace, dwelling near the place where fuch offences 
fhall be committed, together with the fheriff or under- 
fheriff of the county, fhall by the power of the county, 
if need be, fupprefs riots, routs, &c. arreft the offenders, 
and record what fhall be done in their prefence; by which 
record the offenders fhall ftand convicted, as by Stat. 15 
R. 2. in cafe of forcible entries; and if offenders are de- 
parted, the faid juftices, ĉc. fhall within a month after 
make inquiry thereof, and hear and determine the fame ; 
and if the truth cannot be found, then within a further 
month the juftices and fheriffs are to certify to the King 
and council, e. on default whereof, the juftices, c. 
fhall forfeit 1004 13 H. 4. c. 7. 

Thefe ftatutes are underftood of great and notorious 
riots: And the record of the riot within the view of the 
juftices, by whom it is recorded, is fuch a conviction as 
cannot be traverfed, the parties being concluded thereby ; 
but they may take advantage of the infufficiency of the 
record, if the jùftices have not purfued the ftatute, &c. 
It is faid that the offenders being convicted upon the re- 
cord of their offence, in the prefence of the juftices, ought 
to be fent immediately to gaol, till they pay a fine affeffed 
by the fame juitices ; which fine is to be eftreated into 
the Exchequer ; or the juftices may record fuch riot, and 
commit the offenders, and after certify the record into 
B. R. or to the affifes or feflions : If the offenders are gone, 
then the juftices fhall inquire by a jury; and the riot be- 
ing found, they are to make a record of it, and fine them, 
of receive their traverfe, to be fent by the juftices to the 
next quarter-feffions, or into the King’s Bench, to be 
tried according to law. Dalt. 200, 201, 202. 

It hath been adjudged, that where rioters are convicted 
upon the view of two juftices, the fheriff muft be a party 
to the inquifition on the Stat. 13 H, 4. But if they dif- 
perfe themfelves before conviction, the fheriff need not be 
a party; for in fuch cafe the two juftices may make the 
inquifition without him; and this is pro Domino Rege: 
And if the juftices neglect to make an inquifition within a 
nionth after the riot, they are liable to the penalty for 
not doing it within that time ; but the lapfe of the month 
doth not determine their authority to make an inquifition 
afterwards. 2 Salk. 592. 

Rioters convicted on view of two juftices, and of the 
fheriff of the county, are to be fined by the two juftices 
and the theriff; and if the theriff do not join in fetting 
the fine, it iserror; for the ftatute requires that he fhould 
be joined with the juitices in the whole proceedings. 


And two or more juttices | 
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Raym. 386. 13 H. 4. c.7- By the 2 H. pire If the 
juitices make default in inquiring of a riot; at the in- 
Rance of the party grieved, the King’s commiffion hall 
be iffued to inquire, by fufficient and indifferent men of 
the county, at the difcretion of the Chancellor ; and the 
coroners {hall make the panel of inqueit upon the faid 
commiffion, which is returnable into the Chancery, &c 
and by this ftatute, heinous riotors are to {ufer one year’s 
imprifonment. i ph 
The Lord Chancellor, having knowledge of a riot, may 
fend the King’s writ to the juftices of peace, and to the 
theriff of the county, ¢3c. requiring them to-put the fta- 
tute in execution ; and the Chancellor, upon complaint 
made, that a dangerous rioter is fled into places unknown, 
and on fuggettion under the feals of two juftices of peace 
and the fheriff, that the common fame runneth in the 
county of the riot, may award a capias again{t the party, 
returnable in Chancery upon acertain day, and afterwards 
a writ of proclamation returnable in the King’s Bench, 
Sco 2 Hen. hoc. O pen Oaa ‘ 
If one juitice of peace hath notice ofa riot, he muft en- 
deavour to remove it, and may bind the rioters to the 
| good behaviour ; and if they have no fureties, or refufe to 
| be bound, he may commit them to prifon. 13 Hen.4.¢.7. 
Mod. Inft. 368. 
upon a precept direéted to him, is to return twenty-four 
perfons dwelling within the county to inquire thereof, 
Fc! iO Hen.. 7. te 13. “PNG State taco Nae tae 
ena¢ts, That if any perfons, to the number of twelve or 
| more, unlawfully and riotoufly affembled againft the peace, 
being required by a juftice of peace, fheriff, under-theriff, 
mayor, or other head officer of any town, ce. by procla-. 
mation in the King’s name, to difperfe themfelves, fhall 
| continue together an hour afterwards, they fhall be guilty 
of felony without benefit of clergy ; and perfons thus af- 
fembled and continuing, are to be apprehended and car- 
ried before a juftice of peace, &c. And if in refiftance, 
the rioters are killed, the perfons concerned in it fhall be 
indemnified: Perfons by force hindering the proclama- 
tion, it fhall be adjudged felony ; and the offenders ne- 
verthelefs guilty, if they do not difperfe, Gc. Rioters” 
demolifhing any church, chapel, or dwelling-houfe, are 
guilty of felony ; and inhabitants of towns and hundreds 
are to yield damages for rebuilding or reparation, to be 
levied and paid in fuch manner as money recovered againft 
the hundred, by perfons robbed on the highway, &e. 
Profecutions on this att are to be commenced within one 
year after the offence: And this is the fevereft ftatute that 








hath been made againft rioters, but it being wholly in the, — 


affirmative, it doth not take away any authority in the 
fupprefling a riot by Common law, or by other ftatutes. 
Wood's Infi. 430. See Rebellicus Affimbly, and Black. 
Com. 4V. 125, 142, 143, 146, 433. ; 


A record of a riot on view. 


E it remembered, That on the day, &c. inthe frji 

year of the reign of our Sovereign Lord George the 
Third, now King of Great Britain, &c. We A. B. and 
C. D. Efquires, two of the juftices of our faid Lord the King 
affigned to keep the peace in the county of, &c, aforefaid, , 
and E. F. Efquire, then sheriff of the faid county, upon the 
complaint and humble Jupplication of L. B. of, &c. in the 
county aforefaid, in our own profer perfons went to the mans 
fion-houfe of the faid L, B, in the parifh, &c. in the county y 
aforesaid ; and then and there we Jaw G. H: of, &c. and . 
J.K. and L.M. of, &c. in the county aforefaid, and other ` 
malefafors and difturbers of the peace of our faid Lord the . 
King, to us unknown, to the number of five perfons, armed 
with fwords, faves, &c. unlawfully and riotoufly affembled 


at the faid boufe, threatening great damage to the faid L, B. | 


to the difturbance of the peace of the faid Lordyhe King, and — 
terror of his people, againft the form of the ftatute, &c. 
And therefore we the faid A.B. and C.D. then and there 

caufed the faid G.H. J.K. and L. M. to be arrefied, and 
carried to the next gaol of our faid Lord the King in the 
county aforefaid, by our view and record being convicted of ; 
the unlawful afembly, tumult and riot aforgfaid, there to 


remain until they have made fine and řanfom to our Jaid Lord — 
4 7 1S tae ‘the : 





Where riots are committed, the fheriff, 
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«the King for the fame, In witnefs whereof we bave fet our 
Seals to this our prefent record, dated at, &c. aforefaid, the 
day and year above-mentioned. 


Form of an inguifition of a riot. 


South’ton, f. N inguifition for our Sovereign Lord the 
‘ à King, taken at, &C. in the county afore- 
Said, the day and year of the reign, &c. on the oath of A. B. 
C.D. E, F. G. H. &c. (the jury) honet and lawful 
men of the faid county, before T. D. and J.B. E/quires, two 
juftices of our faid Sovereign Lord the King, affigned to keep 
the peace in the faid county, &c. Which faid jurors upon 
their oath aforefaid fay, that J. K. of, &c. L. M. N. O. 
&c. and other malefactors and difturbers of the peace of our 
Said Lord the King, to the faid jurors unknown, on the day 
of, &c. laft paft, with force and arms, that is to fay, with 
fwords, faves, &c. and other offenfive weapons, into the 
meffuage of T. W. in the parifb, &c. aforefaid, in the 
faid county, between the hours, &c. of the fame day, unlaw- 
fully and riotoully entered, and him the faidT.W. affaulted, 
beat and wounded, to the great difturbance of the peace of 
our faid Lord the King, and terror of his people; and againft 
the form of the flatute in Juch cafe made and provided. 


An indi&ment for a riot. 


WHE jurors, &c. do prefent, That}. K. late of, &c. 

-in the county of, &c. aforesaid, yeoman, L.M. late of, 
&c. and N. O. late of, &c, on the day, &c. in the year of the 
reign, &c. at, &c, with force and arms, &c. did riotoufly 
and unlawfully meet and affemble themfelves together, to 
difiurh the peace of our faid Lord the now King ; and being 
fo affembled and met together, did then and there make an 
affault upon one L.B. then being in the peace of God and of 
eur faid Sovereign Lord the King ; and then and there beat, 
wounded and evilly treated the faid L. B. and other injuries 
did to him, to the great damoge of the faid L.B. and againjt 
the peace of our faid Lord the King, his crown and dignity, 
and aljo againf? the form of the fiatute, &c. 


WPiparia, (from ripa, a bank of a river) Is a water 
running between the banks. Magn. Chart.c..5. Weflm. 
2. ¢.47- 2Inft. 478. 

WPipiers, (riparii, a ffcella, qua in devehendis pifcibus 
utuntur; Anglice a rip) Are thofe that bring fifh from the 
fea-coaft to the inner parts of the land. Camb. Britan. 
234. 

Wippers, Reapers or cutters down of corn; and rip- 
towel was a gratuity or reward given to cuftomary tenants 
when they had reaped their lord’s corn. Cowell. 

Wibagium, (rivage, or riverage) A duty paid to the 
_ King on fome rivers for the paffage of boats or veffels. 
—Quieti fint ab omni laftagio, tallagio, paffagio, rivagio, Sc. 
Placit. temp. Ed. 1. 

Biveare, To have the liberty of a river for fifhing and 
fowling. Pat: 2 Ed. 1. 

Bivers, By the flatute of Wefim. 2. c. 47. The King 
may grant commiiiions to perfons to take care of rivers, 
and the fifhery therein: And the Lord Mayor of London 
is to have the confervation in breaches and ground over- 
flown as far as the water ebbs and flows in the river 
Thames. 4 Hen. 7. c. 15. Perfons annoying the river 
Thames, making fhelves there, cafting dung therein, or 
taking away ftakes, boards, timber-work, Ge. off the 
banks, incur a forfeiture of 5/. Stat. 27 Hen. 8. c. 18. 
Commiffioners were appointed to prevent exactions of the 
occupiers of locks, wears, &c. upon the river Thames 
wettward from the city of London to Cricklade in the county 
of Wilts, and for afcertaining the rates of water carriage, 
on the faid river, &c. by Stat.6 & 7 W.3. And this 
ftatute is revived with authority for the commiflioners to 
make orders and conftitutions, to be obferved under pe- 
- nalties, &c. 3 Geo. Ze ¢. 11. 

As to annoyances in rivers, either pofitively, by a€tual 
obitructions, or negatively, by want of reparations, the 
perfons fo obftructing, or fuch individuals as are bound to 
repair and cleanfe them, or (in default of thefe laft) the 
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accipiebant of another, are accounted of his family. 


Jingh. 267. 
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parifh at large, may be indiéted, diftrained to repair and 
amend them, and in fome cafes fined. Black. Com, 4%. 
167. By 6 Geo. 2. c. 37. and’ 10 Geo. 2, c. 32.-it is 
made felony, without benefit of clergy, malicioufly to 
cut down any river or fea-bank, whereby lands may be 
overflowed. By 1 Geo, 2. c. 19. To deftroy the zoll- 
houfes, or any fluice or lock on any navigable river, is made 


felony to be punifhed with tranfportation for feven yearse 


And by 8 Geo. 2. c. 20. Deftroying /luices upon rivers is 
made felony without benefit of clergy, and the offence 
may be tried as well in an adjacent county, as in that 
where the fact is committed. 

Wivers made navigable. The river Wye is declared 
a free and common river, for the carrying of goods and 
paffengers, with power to truftees to make it navigable, 


and ordaining toll or tonnage duties to be paid for car- 


riage of goods, &c. by the Stat. 7 &] 8W. 3. ¢. 14. Due 


ties and impofitions are granted to recover and preferve the 
navigation of the river Dee, by 11 & 12 W. 3- 
the river Derwent is made navigable by Stat. 1 dun. So 
of” many other rivers. 


And 


Vide 13 Geo, 1. c. 34- If-perfona 
break down a lock, or other works on any navigable rivers 


it is felony; and drawing up floodgates made for pres 


ferving the navigation of rivers, Gc. fhall be fent to the 
houfe of correction fora month. 8 Geo. 2. c. 20. Pera 
fons may juftify the going of their fervants or horfes upon 
the banks of navigable rivers, for towing of barges, Gc. 
to whom{oever the right of the foil belongs. 1 Ld. Raym» 


ne 
Boba, A robe, coat or garment; and thofe who rodas 
Wal; 


Wobbers. During the middle ages the highways were 


fo much infefted with banditti, that it was neceflary for 
travellers to form themfelves into companies or caravans, 


that they might be fafe from the affaults of robbers, 
Bouquet Recueil des Hif. Vol, 7. 515. They became fo 
frequent and audacious, that the authority of the civil 
magiftrate was unable to reprefsthem. The ecclefiaftical; 


jurifdiGtion was called in to aid it, councils were held. 


with great folemnity, the bodies of the faints were brought 
thither, and in prefence of their facred reliques, anathemas, 
were denounced againft robbers, and other violators of 
the publick peace. Id. Vol. 10. 360, 431, 536. Robert. 
Hift: Emp. C. V. 1 V. 329; 330. 

Bobbery, (Rosaria) Is a felonious taking away of an= 
other man’s goods from his perfon or in his prefence againft, 
his will, putting him in fear, and of purpofe to {teal the 
fame. Weft. Symbol. part 2. tit. Indi@ments, Je. 60. 
And this offence was called robbery, either becaufe they 
bereaved the true man of fome of his robes or garments, 
or becaufe his money or goods were taken out of fome 
part of his garment or robe about his perfon. Co. 3 In/t. 
cap. 16. This is fometimes cailed violent theft. Welt. 
Symbol, ibid. which is felony of two-pence. - Kitching 


fol. 16. and 22 Lib. aff. 39. See Skene de verborum fignif. 


verb. Reif, and Cromp. Fuftice of Peace, fol. 30. 
Robbery is a felony by the Common law, committed. 

by a violent affault upon the perfon of another, by put-: 

ting him in fear, and taking from his perfon his money, 


or other goods of any value whatfoever. 3 IJn/t. 68, cs 
16, 


1. What is or amounts to a robbery in re/pe of the man- 
ner, or perfon from whom any thing is taken. 

2. Of raifing hue and cry, and what kind of. robbery it 
mujt be, to make the hundred chargeable. 

3. Whois to bring the adtion; and of the previous fteps 
requifite. 

4. At what time the ation is to be brought; what evi- 
dence is neceffary, and what fhall excufé the hundred. 

5. Of levying the money, on the hundredors, 


1. What is or amounts to a robbery in refje@ of the manner, 
or perfon from whom any thing is taken, 

The circumitance of putting one in fear makes the 
difference between a robber and a cut-purfe; both take 
it fom the perfon, but this takes it clam & Jecrete with- ` 
out affault or putting in fear, and the robber by violent 
affault and putting in fear. 3 Inft. 68. cap. 16. 


Wherever ~ 
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Wherever a perfon affaults another, with fuch circum- 
ftances of terror as put him into fear, and caufes him, 
by reafon of fuch fear, to part with his money, the ta- 
king thereof is adjudged robbery, whether there were any 
weapon drawn or not, or whether the perfon affaulted 
delivered his money upon the other’s command, or after- 
wards gave it to him upon his ceafing to ufe force, and 
begging an alms ; for he was put into fear by his affault, 
and gives him his money to get rid of him. Haws. Pl. 
C. 96, 97. cap. 34. fed. 9. 

Inthe cafe of Macdaniel and others, at the Old Bailey 
feflions in December 1755. Mr. Jultice Fofer was of opi- 
nion, that if a man attacked by an highwayman and rob- 
bed, previous to the robbery refifts, and is overpowered, 
without being under any fear at all, it is not the lefs rob- 
bery upon that account. Fof. 128. 

The words of the indictment, wiolenter ES felonice 
cepit, muft be underftood that there is an actual taking 
in deed, and a taking in law, and that may be when a 
thief receives, éc. For example: If thieves rob a true 
man, and finding but little about him, take it, this is an 
actual taking; and by means of death compel him to 
{wear upon a book to fetch them a greater fum, which he 
does and delivers it to them, which they receive, this is a 
taking in law by them, and adjudged robbery ; for fear 
made him to take the oath, and the oath and fear con- 
tinuing, made him bring the money, which amounts to 
a taking in law ; and in this cafe there needs no fpecial 
indictment, but the general indi€tment (Quod violenter 
EF felonice cepit) is fufficient. And fo itis, if at the firft 
the true man for fear delivers his purfe, &c. to the thief. 
3 Inft. 68. cap. 16. 

See Hawk. P. C. 96. c. 34. f- 4. The thief muft be 
in poffefion of the thing ftolen, or otherwife he is not 
guilty of robbery. 3 Jxf. 69. c. 16. S.P. Hawk. Pi. 
C. 96. c. 34. fe. 6. But though he is not guilty of rob- 
bery, he is highly punifhable by fine and imprifonment, 
sc. for fo enormous a breach of the peace., See infra 
. The words of the indiétment are (a perfona) Ge, If 
the true man, feeking to efcape for the fafeguard of his 
money, cafts it into a bufh, which the thief perceiving, 
takes it: This is a taking in law from the perfon, be- 
caufe it is done at onetime. 3 Inf. 69. cap. 16. S. P. 
And fo if he drives my cattle in my prefence out of my 
pafture, or takes my hat which fell from my head, he 
may be indicted as having taken things from my perfon. 
Hawk. Pl. C, 96. cap. 34. fed. 8. See alfo 3 Inf, 69. 


cap. 16. And. 116. pl. 161. Sty 156. 
In fome cafes, a man may be faid. to rob me, where 


in truth he never actually had any of my goods in his 
poffeflion ; as where | am robbed by feveral in one gang, 
and one of them takes my money, in which cafe, in judg- 
ment of law, every one of the company fhall be faid to 
take it, in refpeé&t of that encouragement which they 
give to another thro’ the hopes of mutual affiftance in 
their enterprize: Nay, though they mifs of their firft 
intended prize, and one of them afterwards rides from 
the ret, and robs a third perfon in the fame highway, 
without their knowledge, out of their view, and then 
returns to them, all are guilty of robbery ; for they came 
together with an intent to rob, and to affiit one another 
in fo doing. Hawk. PI. C. 96. cap. 34. fed. 7. 

Tf a carrier’s man or fon confpire to rob him, and do 
it accordingly, the carrier not being privy to.it, he may 
fue the hundred on the ftatute of Winton; but the con- 
{piracy may be given in evidence in mitigation of da- 
mages; per Roll Ch, J. Style 427. Mich. 1654. Mat- 


thew v. The hundred of Godalmin. 
If a man fervant be robbed of his mafter’s goods in 


his matter’s fight, this fhall be taken fora robbing of 
the matter. Style 156. Mich. 1649. per Roll Ch. J. in 


Wrights cafe. 
Taking cattle from 4. which he is driving on the high- 


way, is a taking from his perfon, and fo a robbery ; per 
Powel juttice; Quod non fuit negatum. 2 Salk. 641. Green 


wv. Goddard. 
An attempt to rob is made felony with benefit of cler- 


Sy by 7 Geo, 2s Cs 21, 
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2, Of raifing hue and cry, and what kind of robbery ts 
mufi be, to make the bundred chargeable. 


The levying of hue ånd cry is injoined by feveral ads 
of parliament, and to this purpofe ic is enacted by Wefim, 
I. cap. 9, ‘* That all be ready and apparelled at the 
fummons of the fheriff, to purfue and arreit felons.” 

Though fome imagined that hue and cry was groun- 
ded on this ftatute ; yet Lord Coke fays, That it was uled 


long before, as appears even by this ttatute, which, in- . 


ftead of introducing a new law, inforces obedience to that 
which was founded on the ancient laws of the realm, 2 


Inf. 171. 

By the ftatute of 4 Ed. 1. De officio coronatoris, hue 
and cry {hall be levied for all murders, burglaries, mea 
flain, or in peril to be flain, as other where is uled in Ezge 
land; and all fhall follow the hue and fteps as near as they. 


can. 
By the ftatute of Winton, or 13 Ed. 1. fe 2. c. 1. it. 


is enacted, “ That from thenceforth every country fhall 
be fo well kept, that immediately upon robberies and 
felonies committed frefh fuit fhall be made from town to 
town, and from country to country.” And cap. 2. of 
the faid ftatute, If the country will not anfwer for the 
bodies cf fuch offenders, the people dwelling in the coun+ 
try, fhall be anfwerable for the robberies done, and alfo 
the damages: And if the robbery be done within the di- 
vifion of two hundreds, both the handreds, and the 
franchifes within them {hall be anfwerable. 

The ftatute of Winton gives the action againft the hun- 
dred ; but by fubfequent ftatutes, fuch as 27 Elix. cap. 
13. 8 Geo. 2. cap. 16. Several alterations and addi- 
tions have been made therein. 

It feems to be admitted, that no kind of robbery will 
make the hundred liable, but that which is done openly, 
and with force and violence ; and that therefore the pri- 
vate ftealing, or taking any thing from the party does not 
come within the ftatutes which make the hundred liable, 
becaufe the hundred is- not liable in not preventing the 
robbery, but becaufe they did not apprehend the robbers, 
which in private felonies, and of which they had no no- 
tice, it would be difficult, if not impoflible, for them to 
do. 7 C€o..6, 7. 2 Salk 614. 

Alfo it hath been adjudged, and is admitted in all the. 
books which fpeak of this matter, that a robbery in a 
houfe, whether it be by day or by night, does not make 
the hundred liable: The reafons whereof are, that every 
man’s houfe is in law efteemed his caftle, which he him- 
felf is obliged to defend, and into which no man can en- 
ter, to fee what is doing there, without his leave; alfo 
being done in a houfe, the inhabitants of the hundred 
cannot be prefumed to have notice of it, fo as to be able 
to apprehend the offenders. 7 Co. 6. a. Sendil’s cale; 

But if a perfon be affaulted in the highway, and car- 
ried into a houfe, and there robbed, it feems the hun- 
dred fhall be liable; for otherwife the provifion made 
by the itatute would be eluded. 1 Sid. 263. and fee 1 
Salk. 614. Farefl.157. Alfo it does not feem neceffary, 
that the robbery fhould be committed in the highway, nor 
alledged to have been fo by the plaintiff in his declara- 
tion, Fare/l. 159. It may be in a private way, or be in a 
coppice; and in both cafes the hundred fhail be charge- 
able. 2 Salk. 614. and wide Carth.71. 3 Mod. 258. 
1 Show. 60. Comb. 150. S. C. adjudged between Young 
and the inhabitants of the hundred of Yol/coméb. 

The robbers ought to be taken in 40 days, to excufe 
the hundred. In 3 Lew. 320. it is faid, that upon fearch 
of the parliament roll it appears, that the ftatute of Win- 
ton gives only forty days to the country, and that the ita- 
tute 28 Ed. 3. is but a confirmation rat and accor- 
dingly it was adjudged, where the plaintif brought an 
action on the ftatute of Winton, and declared that he was 
robbed, and none of the robbers taken within forty days, 
according to the faid ftature; and with this the modern 
precedents agree, as Raff. Ent. 406. Co. Eat.351. Herm. 
215. Thef. Brev. 141. 2 Sal. 376. . 
Neverthelefs the inhabitants hall make frehh fuit and 
purfuit after the offenders. 


It 














_ fuis propriis, Ge. 


It is clearly agreed, that for a robbery cominitted in 
the night the hundred is not chargeable, becaufe they can-| 
not be preiumed to have notice thereof, fo as to be able | 
to apprehend the robbers. 7 Co. 6 b. Milborne’s cafe: | 
2 Inji. 569. 

But yet it is not neceffary that the robbery fhould be 
committed after fun-rife, and before fun-{fet, and that 
therefore if there be as much day-light at the time that 
a man’s countenance might be difcerned- thereby, though 
it be before fun-rife or after fun-fet, the hundred fhall 


be liable. 7 Co. 6. a. Afbpole’s cafe. Cro. Fac. 106. 
1 And. 158. 1 Leon. 57. Savil 33. wide Carth. 71. 
Comb 150. 3 Mod.258. 1 chow. 60. S, P. admitted. 


- Alfo it hath been held, that if robbers drive or oblige 
the waggoner to drive his waggon from the highway by 
day, but do not rob or take any thing till night, that yet 
this is arobbery in the day-time fo as to charge the hun- 
dred. Sid. 263. Farefl. 159. Alfo fee Hutton 125. 

Plaintiff was travelling in the highway in the hundred 
of 4. where he was fet upon and carried into the hundred 
of B. and robbed in a copfe in the highway of this hun- 
dred; it was adjudged that the hundred of B. fhould be li- 
able. 2 Salk. 614, 615. Farefl. 157. S.C. Cowper v. 
The Hundred of Bafing floke. 

By the 27 Eliz. cap. 13, par. 2. it is enacted, ‘* That the 
inhabitants and refiants of every hundred (with the franchifes 
within the precinct thereof,) whercin negligence, fault 
or defeét of purfuit and frefh fuit after hue and cry made 
fhall happea to be, fhall anfwer and fatisfy the one moiety 


_ of all iuch money and damages, as fhall be recovered 


againft the hundred, with the franchifes therein, in which 
any robbery or felony fhall be committed, to be recovered 
by action of debt, toc. by and in the name of the clerk 
of the peace for the time being, of or in every fuch 
county, and recovery by the party or parties robbed fhall 
be, without naming the chriftian name or furname of the 


faid clerk of the peace; which moiety fo recovered {hall 


be to the ufe of the inhabitants of the hundred where any 
fuch robbery, &c. fhall be committed.” 


3- Who is to bring the a&ion, and of the previous 
Sfieps, requifite. 


If a fervant be robbed in the abfence of his matter, 
of his mafter’s money, it is clear that the mafter may 
maintain an action for it againft the hundred, but then 
the fervant muft make oath that he knew not any of the 
robbers. Cro. Car. 37. Raymond v. Hundred of Oking 
adjudged. Alfo the fervant being robbed in his matter’s 
abfence, may himfelf maintain an aétion againft the 
hundred, and may declare that he was poffeffed ut de bonis 
And though the jury find that he was 
robbed of his mafter’s money, yet fhall he recover ; for 
the fervant is poffeffed ut de bonis fuis propriis, againft 
all, and in refpeé of all, but him that hath the very right. 
2 Salk. 613-4. 4 Mod. 303. Comb. 263. S.C. Combs v. 
The Hundred of Bradley, S.C. 1 Sid. 45. _ 

If a fervant be robbed in the prefence of the mafter, 
the maer muft {ue ; and the oath of the mafter is fuffi- 
cient. 2 Salk. 613. per cur’. Carth. 147. 

There muft be an oath, wide Carth. 145. 
613. 1 Show. 94 


2 Salk. 
3 Mod. 287. S.C. Afbcomb v. 


The Hundred of Elthorn : and vide infra. 


If 4. and B. travelling together are robbed of a fum 
of money, to which they are both jointly intitled, they 
may both join in action againft the hundred ; /ecus 
if they had feparate and diftiné interefts. Dyer 370. a. 

l. . 

; By ftatute 27 Eliz. cap. 13. par. 11. it is enacted, 
That no perfon that fhall happen to be robbed fhall main- 
tain any action, or take any benefit of the ftatutes which 
make the hundred liable, except the perfon fo robbed 
fhall, with as much convenient fpeed as may be, give 
notice of the robbéry fo committed unto fome of the in- 
habitants of fome town, village or hamlet, near unto 
the place where any fuch robbery fhall be committed. 

In the conftruction of this claufe of the ftatute it hath 
been holden, . 

That if a perfon be robbed in a highway in divifis 
hundredorum, he need not give notice to the inhabitants of 
each hundred, but notice to either of them is fufficient. 


Cro. Fac. 675. Fofter v. The hundred of Specknor ond Iles 
worth, adjudged, vide alfo, Cro. Car. 41,379. 1 Show: 


It hath been refolved, that though the notice given be 
five miles from the place where the robbery was commit- 
ted, that it is fufficient; the reafon whereof is, becaufe 
that the party, who is a ftrangerto the country, cannot 
have conuzance of the neareft place or town. March 11: 
Sir Jobn Compton’s cafe, which vide; and fee alfo 2 Leon. 
82. 

Alfo if the party robbed give notice with as much con- 
venient fpeed as may be, though he be otherwife remifs 
in not purfuing the robbers, or refufes to lend his horfe 
for that purpofe, yet he fhall not lofe his aétion for this, 
nor the hundred be excufed. March 11. 2 Leon. 82. 
S. P. agreed per cur’. 

Now by the 8 Geo. 2. cap. 16. fe. 1. it is further 
enacted, “ That no perfon fhall maintain any a‘tion 
againft the hundred, unlefs he fhall, befides the notice 
already required by the laf ftatute, with as much conve- 
nient {peed as may be; after any robbery committed, give 
notice thereof to one of the conftables of the hundred, 
or to fome conftable, borfholder, headborough or tith- 
ingman of fome town, parifh, village, hamlet or tithing, 
near unto the place where fuch robbery fhall happen, or 
fhall leave notice in writing of fuch robbery at the dwel- 
ling houfe of fuch conftable, &c. defcribing fo far as 
the nature and circumftances of the cafe will admit, the 
felon, and the time and place of the robbery; and alfo 
fhall, within the fpace of twenty days next after the rob- 
bery committed, caufe publick notice to be given thereof 
in the London Gazette, therein likewife defcribing, fo far 
as the nature and circumftances of the cafe will admit, 
the felon, and the time and place of fuch robbery, to- 
gether with the goods and effeéts, whereof he was robbed.” 

By the 27 Eliz. ¢. 13. par. 11. it is enacted, ** That 
the party robbed fhall not have any aéttion, except he 
fhall firit, within twenty days next before fuch aétion to 
be brought, be examined upon his corporal oath, before 
fome juftice of the peace of the county where the robbery 
was committed, whether he knows the parties that com- 
mitted the robbery, or any of them; and if upon exa- 
mination, it be confefled, thathe knows the parties, or 
any of them, that then ‘he fhall, before the action be 
commenced, enter into fufficient bond by recognizance 
before the faid juftice, effectually to profecute the fame 
perfon and per{fons.” 

In the conftruction of this claufe of the ftatute, the fol- 
lowing points have been holden ; 

That if the party does not know the robbers at the time 
of the robbery committed, tho’ he happens to know them 
afterwards, it is not material. March 11, 

It hath been adjudged, that the oath may be taken be 
fore a juftice of the county, though not in the county at 
the time of adminiftering it. 1 Jones 239. Helier v: 
The hundred of Benhurft. 

As to giving bond for payment of cofts, by ftat. 8 
Geo. 2. cap. 16. it is enacted, ‘* That before any action 
commenced the party fhall go before the chief clerk, or 
fecondary, or the filazer of the county wherein fuch rob- 
bery fhall happen, or the clerk of the pleas of that court 
wherein fuch aétion is intended to be brought; or their 
refpective deputies, or before the fheriff of the county 
wherein the robbery fhall happen; and enter into a bond 
to the high conftable, or high conftablés of the hundred 
in which the robbery fhall be committed, in the penal 
fum of one hundred pounds with two fufficient fureties to 
be approved of by fuch chief clerk, &c. with condition for 
fecuring to fuch high conftable or high conftables, the 
due payment of his or their cofts; after the fame fhall be 
taxed by the proper officer, in cafe the plaintiff in fuch 
aétion fhall happen to be nonfuited, or fhall difcontinue 
the action, or in cafe judgment fhall be given on demurrer, 
or a verdict againft him.” 


4. At what time the afion is to be brought; what evi- 
dence is neceffary ; and what foall excufe the hundred. 


By 27 Eliz. c. 13. par. 9: The action is to be brought 
within one year after the robbery committed. 
9% In 
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In the con{truction of this ftatute it hath been holden ; jnefit of inhabitants having damages or money levied on 
That if a perfon be robbed the gth of Odober 13 Fac. | them. j 
and fo iaid, and the tefte of the writ be the gth O&oh.| It hath been holden, that a perfon occupying lands in- 
14 Jac: that this is not purfuant to the ftatute; and | an hundred, although he hath no houfe or dwelling there, 
that in this action, which is penal againt the hundred, | is an inhabitant within thefmeaning of the fatute, for 
there is no reafon to exclude the day on which the fa& | that otherwife the ftatute might be eluded. 2 Sand. 423. 
was done, nor to make „fuch conftruction as is done in| Leigh v. Chapman. mF 
protections and the inrolment of deeds, which have always} And now for the more equal rating and levying the 
received a benign interpretation, Hob. 139, 140. Moor | money, for which the hundreds are chargeable, by the 
878. pl. 1233. 1 Brownl. 156. S.C. Norris v. Hun- | 8 Geo. 2. cop. 16. it is enaéted, “ That no procels for 
dred of Gawiry, Vide 1 Sid. 139. 1 Keb. 495. S. C., | appearance in any action to be brought upon either of the 
Newnan v. Inhabitants of Strafford. ftatutes againft any hundred, fhall be ferved on any inha- 

An action was brought by the mafter, on the ftatute | bitant thereof, fave only upon the high conftable, or high 
of Winton, for a robbery committed on his fervant, in | conftables of the hundred wherein the robbery fhall hap- _ 
which he declared of an affault and battery done to him- | pen, who are to caufe publick notice thereof to be given, 
felf, (though then go.miles from the place,) alfo that he | to enter an appearance, and defend the ation, as advifed, 
made oath that he did not know any of the perfons ; the | On recovery by the plaintiff and execution iflued, the fhe- © 
ifue was entered of record, and the jury appeared at the | riff is to fhew it to two juftices, who are to caufe an af- 
bar ready to try it; but being for other bufinefs adjourn- | feflment, as directed by 27 Eliz. which is to include the 
ed to another day, the plaintiff obferving his miftake | high conftable’s cofts.”’ Vide the Stat. and fee to the fame 
moved to amend, by declaring of a robbery on his fer- | purpofe as to not executing writ of execution on any 
vant, Jc. and it appearing that the year in which the | particular inhabitatant, on any judgment obtained by — 
action mut be brought was expired, and confequently | virtue of any act of parliament. Svat. 22 Geo, 2. c. 46. 
the action muft be loft if not allowed, the court, after | 2. 34. ; 4 
long debate and confideration-of former precedents, ad-| By ftat. 22 Geo. 2. cap. 24. No perfon fhall recover 
mitted himtoamend. 3 Lev. 347. Bearcroft ver, Hun- | againft any inhabitants of any hundred, in any action on 
dred of Barnham and Stone. any of the ftatutes of hue and cry, more than 200 /. un- 

It feems that from the neceflity of the cafe, the party | lefs the perfons robbed, at the time of fuch robbery for: 
himfelf that was robbed is to be admitted as a witnefs, | which fuch action is brought, be in company to at leait, 
but then his teftimony muft be corroborated by collateral | to atteft the truth of being fo robbed. 
proof and circumiftances, and fuch as may induce a jury | Robbers, (Rodatores) Are interpreted to be mighty 
to believe that a robbery was actually committed, and that { thieves by Lambard in his Eiren. lib. 2. c. 6.——Latrones 
the party loft what he declared for. 2 Leon. 12. validi, qui in perfonas hominum infilientes bona Jua diripiunt. 

By 8 Geo. 2..¢. 16. it is enacted, ‘* That in any attion | Spelm. . 
againft any hundred, any perfon inhabiting within the| obberfmen or Woberdfmen, Were a fort -cf great. 
hundred, or any franchife thereof, fhall be admitted as} thieves, mentioned in the ftatutes 5 Bd. 3. c. i4. and 7 
witnels for or on behalf of the hundred.” R. 2. c. 5. of whom Sir Edw. Coke fays, That Rohim 

By 27 Eliz. cap. 13. par. 8. it is enaéted, <¢ That | Hood livedin the reign of King Rich. 1. on the borders of 
where any robbery is committed by two, or a greater num- | England and Scotland, by robbery, burning of houtes,. 
ber of malefaétors, and that it happen any one of the faid | rapineand fpoil, &c, and that thefe Roberd/men took name 
‘offenders to be apprehended by purfuit, to be made ac- | from him.. 3 Inf. 197. See Black. Com. 4 V. 244: 
cording to the flatutes, that then, no hundred or fran-| M€ocbefter, Oyfter fithery in the Medway how regulated 
chife fhall in any wife incur the penalty, lofs or forfeiture | by the corporation of Rocheffer, 2 Geo. 2. cap. 19. For 
mentioned in the ftatutes, although the refidue of the | repairing Rochefer bridge, 27 Bl. c: 25. . 
malefaétors fhall happen to efcape”. See 1 Vent. 118, Rocheer, (Francis, Lord Bifhop) Subjected to pains 
325. Raym. 221, 2 Lev. 4. S.C. Methwin ver. Hun- | and penalties, g Geo. 1, c. 17. 
dred of Thiftleworth, and wide infra. Wochet, Is that linen garment which is worn by bi+ 

If hue and cry be made towards one part of the coun- | fhops, gathered at the wrilts, and differs from a furplicey 
ty, and an inhabitant of the hundred apprehends one of} for that hath open fleeves hanging down; buta roches 
the robbers within another, this is a taking within the | hath clofe fleeves. Lindewwode, lib. 3. tit. 27. 3 
flatute, 1 Vent, 118, 119. per Hale Ch. J. Bock-falt. See Salt. 

By the8 Geo. 2. cap. 16. it isenatted, “* Thatnehun-| Rod, (Roda terre) A meafure of. fixteen foot and a 
dred, or franchife therein, fhall be chargeable by virtue | half long, otherwife called a perch. i 
of any of the ftatutes, if any one or more of the felons, iBod-knights, (From the Sax. Rad. i.e. Equitatio & 
by whom fuch robbery fhall be committed, be appre- | Cuyt, Famulus, quafi Miniftri Equitantes) Certain fervitors, 
hended within the {pace of forty days next after publick | who held their land by ferving their lords on horfeback. 
notice given in the London Gazette, as by the ftatute is | Brad. lib. 2. c. 35. eee 
provided.” ) Rogation-tweek, (Dies Rogationum, Robigalia) Is a 

time fo called, becaufe of the {pecial devotion of prayer 
and fafting then injoined by the church for a preparative 
to the joyful remembrance of Chrift s Afcenfion. Coavel.— 

By 27 Elix. c. 13. par. 14, it isenatted, ‘* That after | Robigalia, dies feftus feptimo calend. Maii celebrari folitus) 
execution of damages by the party or parties fo robbed | &c. ut Robiginem à /egetibus averteret: Rogation, or 
had, it fhall be lawful (upon complaint made by the party | Gang-week. Litt. Di@, j 
charged) to and for two juftices of the peace (whereof one ogue, (Fr.) Signifies an idle fturdy beggar, who by. 
to be of the guorum) of the fame county, inhabiting | ancient ftatutes, for the firit offence was called a rdgue of 
within the hundred, or near unto the fame where any | the fir? degree, and punifhed by whipping, and boring 
fuch execution fhall be had, to affefs and tax rateably and | through the griflle of the right ear, with a hot iron; and. 
proportionably, according to their difcretions, all and | for the fecond offence, he was termed`a rogue of the fecond 

every the towns, parifhes, villages and hamlets, as well | degree, and executed asa felon, if he were above eighteen’ 
of the faid hundred where any fuch robbery fhall be com- | years old. 27 Hen. 8. ce 25. 14 Eliz. c. 5, Esce And 





5» Of levying the money on the bundredors. 


mitted, as of the liberties within the faid hundred, to| by a late aét, perfons apprehended as vagabonds, and 


and toward an equal contribution, to be had and made | efcaping, or refufing to go before a juftice, or giving @ 
for the relief of the inhabitants, againft whom the party | falfe account of themfeives ; and all fuch perfons breti- 
or parties robbed before that time had execution.” ing prifon, before the expiration of the term, or who! 
The conftables, €c. are to levy the money and pay it | having been punifhed and difcharged, commit a fecond: 
over to the juftices, and they are to deliver it over to the | offence, are adjudged incorrigible rogues. A juitice of 
inhabitants, for whofe ufe it was collected. 
The fame taxation is to be in cafes where there’s de- | till the neXt feffions; and then the juftices hall order him 
fault or negligence of purfuit and frefh fuit, for the be- | to be detained fix months, and to be kept to haghir 
an 


4 l ; 





peace may fend any fuch rogue to the houfe of correttion’ a Í 





and alfo corre&ted by whipping, in manner and as often 
as they think fit; and afterwards the offender is to be paf- 
fed away to his place of fettlement: And if he make his 
efcape from prifon, he fhall be judged guilty of felony, 
and be tranfported for feven years; Ec.: Stat. 13 Geo. 2. 
24. Wide Black. Com. 4 V.170. 

Rogus, (Lat.) A great fire wherein dead bodies were 
burned; and fometimes it is taken for a pile of wood. 
Clauj. § Hen. 3. 

Boll, (Rotalus) Is a {chedule of parchment that may 
be turned upwith the hand in the form of a pipe. Staundf. 
P.C. 11. Rolls are parchments on which all the plead- 
ings, memorials, and atts of courts are entered and filed 
with the proper officer; and then they become records of 
the court. , 2 Lill. Abr. 491. And by a rule made by 
the court of King’s Bench, every attorney is to bring in 
his ra//s into the office fairly ingrofled by the times there- 
by limited, wiz. The rolls of Trinity, Michaelmas, and 
Hilary terms, before the effoin day of every fubfequent 
term; and the Rolls of Eaffer term before the firt day of 
Trinity term; and no attorney at large, or any other 


x perfon, fhall file any rolls, &c. but the clerks of the chief 
clerks of this court. Ord. B. R. Mich. 1705. If rolls 
5 are not brought into the office in time, it has been order- 
5! ed that they fhall not be received without a particular rule 
; of court for that purpofe. Mich. 9 W. 3, 


w Woll of court, (Rorulus curiæ) The court-roll in a ma- 
nor, wherein the names,. rents and fervices of thè tenants 
were copied and inrolled. Per rotulum curiæ tenere, by 





È copyhold Matildis Je Tailur tenet pèr rotalum curiz 
k unum meffuagium, Sc, Paroch. Antiq. 

k - WBolis Dice of the Chancery, There is an office 

i called the Rol/s Office in Chancery Lane, anciently called 
; Domus Converforum, which contains all the rolls and re- 

4 cords of the High Court of Chancery, the mafter whereof 

kk is the fecond perfon in the Chancery, &c. See Mafter of 

y the Rolls. { 

a Rolls of the Exchequer, Are of feveral kinds, as the 





























great Wardrobe Roll, the Cofferer’s Roll, the Subfidy Roll, ce. 

Rolls of Parliament, The manufcript regitters of the 
proceedings of our old parliaments; and our ftatutes be- 
ing anciently ingroffed in parchment: in thefe ro//s are 
likewife a great many decifions of difficult points in law ; 
which were frequently in former times referred to the de- 
termination of this fupreme court by the judges of both 
benches, &c. Nichol. Hif. Libr. 47. 

Bolis of the Temple. In the two Temples is a Roll 
called the Calwes-head Roll, wherein every bencher, bar- 
titer, and ftudent, is taxed yearly at fo much tothe cook 
and other officers of the houfes, in confideration of a din- 
ner of Calves-heads provided in Eafer term. Orig. Jurid. 
199: . 

e, Pilgrims that travel to Rome on foot. 
Matt. Parif, Anno 1250. 

Wome, Church of, its incroachments of power here, 
and how fupprefled ; and no impofition to be paid to the 
bifhop of Rome, &c. Vid. Stat. 25 H. 8. ¢. 19. and 
Pope. 

Bome-Deot, (Remefeoh wel Ronicfee, Romepeny, alias 
denarius Sandti Petri S hearth-peny,) Is compounded of 
Rome and Scot, from the Sax. Scot, fymbolum. Mat. 
Wefim. fays; It was Confuetudo Apoftolica, a qua neg; rex, 
neq; archiepifcopus vel epifcopus, abbas vel prior, aut qui- 
a libet in regno immunis erat. 
S one penny from every family, paid yearly to Reme, at the 
feaft of St. Peter ad Vincula, being the fir of Augu/t. 
Camden in his Brit. fays, Ofu, the Saxon, firk granted 
it; but others, that Jna, a King of the We? Saxons, be- 
ing in pilgrimage at Rome, anno 725. gave it as an alms, 

and that ’twas firit forbidden by Edward the Third. It 
amounted to three hundred marks and a noble yearly. See 
Leg.. Hen. 1. c. 1. Rog. Hovedon par. pofter. fuor. An- 
= xal. fol. 344. in vita Hen. 2. and fee Peter-Pence and 
= — Hearth-Penny. This payment was abrogated 25 H. 8. 25. 
_ reltored 1 & 2 P. & M. but utterly abolifhed 1 Elz. 1. 

See Spelman’s Gloffary, verbis Romefcot, Romefeab, Rome- 

penny. This mark of flavery was a burthen and a fcandal 
to the Engli/h nation. Our free-born anceftors often com- 
plained of it. It was one of the complaints of grievances 



















of Kent, containing 24000 acres : 
tain dntierit and equitable laws of fewers compofed by 
Henry de Bathe, a venerable judge in the reignjof King 
Henry the Third; from which Jaws all commifioners of 
fewers in England may. receive light and direction. 4 
Inft. 276.. ¿The commifioners of fewers, in other. parts 
of Exgland, may at according to the laws and cuitoms of 
Romney-marfp, or otherwife at their own difcretion. Black. 
Com. 3 V.74. But they are fubject to the difcretionary 


It was an annual tribute of 
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in parliament, 8 Job, A. D. 1206. when the King iflued , 
out this writ of redrefs: Rex archiepi/copis, epifcopis, ab- 
batibus, arthidiaconis, F omni clero apud JanGum Albanum 
convocatis falutem, 
tonum, militum © aliorum fidelium nofirorumy audivimus 
quod don Jolum in laicorum gradem perniciem, Jed in totius 
regni noftri intolerabile difpendium Juper Romeicot præter 
confuetudinem folvendo—Mandamus—ane contra regni noflri 
confuetudinem aliquid novum ftatuatis.—Tehte me ipfo apud 
Ebor. 26. die Maii, anno regni noftri, 8. Cart. 8. Jo. m. 
1. Cowell. x 


Conquerente univerfitate comitum, ba- 


Botney2Marh, Isa large tract of land in the county 
and is governed. by. cer- 


coercion of the court of King’s Bench. Jd. 

odd, or Holy Rood, Signifies the Holy Crofs; 

Wood of Wand, (Rodata Terre) Is the fourth part of 
an acre. Stat. 5 Eliz. ¢. 5. 

Wocf-tite. See Tiles. 

Wosts, Deftroying of trees, roots, fhrubs or plants, 
&e. 18 by 6 Ged. 3. e. 36. E 48. made liable to pe- 


cuniary penalties for the two firft offences, the, third, fe- 


lony, punifhable with tranfportation. Stealing or de- 
ftroying turnips, or the roots of madder, &c. punifhable 
criminally, by whipping, Ge. Vide 43 Eliz. c7. 15 
Car. 26s Ze. 2G GeO. Za, Ce ZONE Gooey p 

WBWope-vancers, ec, are public nufances, and may, 
upon indiétment, be fupprefied and fined. 1 Hawk. P. 
C. 198, 225. ; 

iRopes, Old ones may be imported duty-free. 11 Geos 
I. cap. 7, fect. 10. 5 

ios, A kind of ruthes, which fome. tenants. were 
obliged by their tenures, to furnifh their lords withal. 
Brady. 

iKote-Cile, To lay upon the ridge of a houfe, is men- 
tioned in the ftatute 17 Ed. 4. ¢. 4. 

WRoletunt, A low watery place of reeds and rufhes; 
and hence the covering of houfes with a thatch made 
of reeds, was called Ro/etum. Cartular: Glafton. M. S. 
107. 

WRofland, Heathy land, or ground full of ling; alfo 
watery and moorifh land, from the Br. Rhos. 1 Init. 5. 

Rother: Weafts, Under this name are comprehended 
oxen, cows, fteers, heifers, and fuch like horned: beafts, 
21 Fac. c.18. 

Wotulus Clintoniz, Was an exact furvey of all Eng- 
land, per. Comitatus, Centurias, &F Decurias, made by King 
Alfred, not unlike that of Deme/day; and it was fp called, 
for that it was of old kept at Wincheffer, among other re~ 
cords of the kingdom; but this roll time hath confumied. 
Ingulph. Bijt. 516. 

Bouble, Coin in Mu/covy going for ten fhillings; fter- 
ling. Merch. Did.’ 

Hott, (Fr. Route, i. e. a company or number) In a le- 
gal fenfe, fignifies an affembly of perfons; going forcibly 
to commit an unlawful act, though they do not do it. 
Weft. Symb. par. 2. Avrout is the fame which the Germans 
call rot, meaning a band or great company of men ga- 
thered together, and going to execute, or indeed- exe- 
cuting, any riot or unlawful at: But the Srat: 18 Ed. 32 
c. 1. again{t routs before juftices, or in affray of the peo- 
ple, and 2 R. 2. c.6. that fpeaks of riding in great routs, 
to make entry into lands, Fc: do feem to make it to bë 
where the perfons unlawfully affembled, have moved. for= 
ward in order to do the unlawful a&t, but part: without 
doing it; for whether they put their purpofe in execu- 
tion or no, if they go, ride, or mové forward, after 
their meeting, itis a rout. Broke 4, 5. Dalt. 321, 
However, two things afe common to riots, routs, and un- 
lawful affemblies ; the one, that three perfons.atleaft .be 
gathered together ; the other, that they being. together 
do difturb the peace, either by words, [hew of arms, 

turbulent 
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turbulent gefture, or actual violence, &c. 
lib. 1. é. 5. | Procefs granted againft perfons caufing 
routs, Fc. Vide 18 #. 3. And Blak. Com. 4 V. 
146. See Riot. 

opal Mient, (Regius afen/ws,) Is that afent which 
the King gives to a thing formerly done by others, as to 
the eleétion of a bifhop by Dean and Chapter; which 
given, then he fends a {pecial writ for the taking of fealty. 
The form of which you may fee in F., N; B. fol. 170: 
And to a bill paffed in both houfes of parliament, Cromp. 
Fur. fol. 8. which affent in parliament being once given, 
the bill is indorfed with thefe words, Re Roy le veult, i. e. 
It pleafes the King. But if he refufe to agree to it, then 
thus, Le Roy avifera, i. e: The King will advifié. Cowell. 
Vide Black. Com. 1 V. 154, 183. 

opal family, See Black. Com. 1 V. 219, Se. 

Royalties, (Regalitates) The feveral forts of, you may 
fee under prerogative and regalia. 'Thofe royalties which 
concern government in an high degree, the King may not 
grant or difpofe of. Fenk. Cent. 79. 


Lamb. Eiren. 


iRopnes, Streams, currents, or other ufual paflages of ` 


rivers and running waters. Cowell. 

BWoptton, (town of) Reduced to one parih. 
8. e. 84. 

#Kosin, In what fhips to be imported, 12 Car. 2, ¢. 18. 
Jed. 8. Importation of it from the Netherlands, or Ger- 
many ; how prohibited, 13 & 14 Car. 2. c 11. fed. 23, 
To what duties liable on importation, 4 W.& M. c. 5. 
fea. 2. Bringing it from Scotland how rewarded, 12 dn. 
fir Torts 2. 

Rubies, may be imported duty-free. 6 Geo. 2. c. 7. 

Rubsicks, (a rubro colore, becaufe anciently writ in 
red letters) are conftitutions of our church, founded 
upon the ftatutes of uniformity and publick prayer, viz. 
5 & 6 Ed. 6. cap. 1. 1 Eliz. cap. 2. 13 & 14 Car. 
2. cap. Z: 

BRudmas-Dap, (From the Sax. Rode, i. e. Crux, and 
mafs-day, 7. e. feaft-day) The feait of the Holy-Cro/s; 
and there are two of thefe feafts, one on the 3d of May, 

- the invention of the crofs; and the other the 14th of 
September, called Holy Rood day, and is the exaltation of 
the crofs. 

Rules of Court. Attornies are bound to obferve the 
rules of the court, to avoid confufion ; alfo the plaintiff 
and defendant in a caufe are at their peril to take notice 
of the rules made in court touching the caufe between 
them. 2 Lill. Abr. 492, 493. The court will not make 
a rule for a thing which may be done by the ordinary 
courfe ; and if the court be informed that they have made 
fuch a rule, they will vacate it. Mich. 22 Car. B. R, And 
if a rule be made by the court grounded upon an affida- 
vit, the other fide may move the court againft this ru/e ; 
and thereupon fhall bring into court a copy of the affida- 
vit and rule made, that the affidavit may be read, to put 
the court in mind for what reafons they made the rule, 
and whether there be ftronger reafons for the vacating of 
it, than there were for the making of it, or not. 2 
Lill. 494. Where a rule of court is made, and it is not 
drawn up and entered before the continuance day of the 
fame term, the clerk of the ru/es will not drawn it up after- 
wards until the court be moved, and fhall again order it 
tobe entered. Pafh. 1656. For breach and contempt of 
a rule of court, an attachment lies ; and if a rule of court 
is made betwixt parties by their confent, tho’ the court 
would not have made fuch ru/e without their confent, yet, 
if either party refufe to obey fuch a rule made, the court 
will upon motion grant an attachment againft the party 
that difobeys the rule. Hill. 1655. But generally an at- 
tachment is not grantable for difobedience to any rule, 
unlefs the party hath been ferved with it perfonally ; nor 
for difobeying a rule at Nifi prius, till itis made a rule of 
court ; or for difobedience to a rule made by a judge at his 
chambers, if it be not entered. 1 Salk. 71, 83. Anda 
rule not entered, is of no force to ground a motion upon, 
&¥c. Service of a rule for an information at the houfe, 
not good where the defendant is gone to fea. 2 Strange 
1044. 

Rule of court may be granted ‘to any prifoner in the 
King s Bench or Fleet prifons, every day the court fits, 

2 


32 Hen. 


to goat large, if fuch prifener hath bufinefs in law of 
his own to follow. 


and how punithed. 
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2 Lill. abr. 493. 

ium. See Brandy, Plantations. . 

Rumnep Marh. King Hen. 3. granted a charter to 
Rumney Marfo, in the county of Kent, impowering twen- 
ty-four men thereunto chofen to make diftreffes equally 
upon all thofe who have lands and tenements in the 
faid marh, to repair the walls and watergates of the 
fame, againft the dangers of the fea. And there are {e+ 
veral laws and cufloms obferved in the faid marh, eftas 
blithed by ordinance of juftices thereto appointed, in 
e: See Romney=marfh. 

BWunours, Spreading fuch as are falfe, is criminal and 
punifhable by Common law. 1 Haws. P. C. 234. See 
19 Vin. Abr. 272. 

Wuncaria, (from Runca,) Land full of brambles and 
briars. 1 Inf. fol. 5. a. 

Rancilus and Runcinug, Is ufed in Domefday (fays 
Spelman) for a load-horfe, Equus operariis colomicus, oF 


a fumpter-horfe ; and fometimes for a cart-horfe, which 


Chaucer, in the Seaman’s Tale calls a Rowney. Cowell. 
iRunict, Is a meafure of wine, oil, &c. containing 


eighteen gallons anda half. 1 R. 3. c. 13. And itis faid 
to be an uncertain quantity of liquor, from three to twenty 
gallons. 


Merch, Dia. 

Wunners of forigu Coods, Who to be deemed fo, 
8 Geo. 1. c. 18. 
WRuptarii, Were foldiers, or rather robbers, called alfo 


rutarii; and rutta was a company of rcbbers: Hence we 
derive the word rout, and bankrupt. 


Matt. Parif. Anno 
1250. 
Ruptura, Arable land, or ground broke up, as ufed 
in ancient charters. : 
Rural Deans, Were certain perfons having ecclefiafti+ 


cal jurifdiétion over other minifters and parifhes near ad- 
joining, affigned by the bifhop and archdeacon, being 


placed and difplaced by them ; fuch as the dean of Croy- 


don, Fc. Lyndw. c, 1.———Sunt decani temporales ad 


aliquod minifterium Jub epifcoto vel archiepifcopo exercendum 
conflituli, qui nec babent inftitutionem canonicum fecundum 
dođores. Spelm. And thefe rural deans were anciently 
termed archiprefbyteri, and decani chriflianitatise Kenners 
Paroch. Antiq. See Dean. ; 

iBural deanrp. As every dioefe is divided into arch- 
deaconries, (of which there are fixty) fo each arch- 
deacenry is divided into rural deanries, which are the 
circuit of the archdeacon’s and rural deans jurifdidtion : 
And every deanry is divided into parifhes. Black. Com. 
DK: nr. 

iRufca, A tub or barrel of butter, which in Ireland is 
called a ruin : Rufca apum fignifies a hive of bees. Mom 
Ang. tom, 2. p. 986. ‘ 

Wutcatia, The place where kneeholm or broom grows. 
Co, Lit. 5. 

Wuth-dlights. See Candles. 

Ruffia and Rua Company. Goods of the growth 
or manufacture of Rujia not to be imported but in Engli/e 
fhipping, &c. 
his Majefty’s fubjeéts to be admitted into the Ruffa com= 
pany, 10 & 11 W. 3. c. 6. Account of ftores imported 
to be laid before parliament, 10 & 11 W. 3. c. 6. f 4. 
Trade opened to Perfia through Ruffia, 14 Geo. 2. c. 364 
See Mu/fcovy Company. 

Wultici. The churls, clowns, or inferior country te- 
nants, who held cottages and lands by the fervices of 
ploughing and other labours of agriculture for the lord. 
The land of fuch ignoble tenure was called by the Saxons 
Gafolland, as afterwards focage tenure, and was fometimes 
diftinguifhed by the name of terra rufticorium. Paroch, 
Antiq. 136. 

Bye, Acorn or grain, of which bread is made in fome 
parts of Exgland. 

Bye and CHinchelfea, An ac againf ballat caf into 
the channel at Rye and Winchelfea, &c. 


53 Babad, a 


the 42d year of King Hen, 3. the 16 Ed. 1. the 33 Ed. 3: 


12 Car. 2. ce 18. feg. 8, 9. Any of., 


2 Ed. 6, ¢..3 08 
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YBbaia, A fort of poor fmall beer. Litt. Did. 
DSabbatarius, A Sabdatarian; or jew; of or belong- 

ing to the Sabbath. 

_ Dabbat)-breabing. The profanation of the Lord’s 

Day, which is an offence againft God and Religion, pu- 

nifhed by the Municipal laws of England. Vide the 

Statutes. 27 H.6. ¢.5. 1Car.1. ¢. 1, And 29 Car; 


TN 

irim, The Sabbath, or day of ret; the feventh 
day from the creation : It is ufed for peace in the book of 
Dome/day. 

Sabailine Pelles, i. e. Sable furs, mentioned in 
Hoved. p. 758. Statutum fuit in Anglorum gente ne quis 
efcarleto, fabellino wario, wel grifeo uteretur. Brompt. 
Anno 1188. 

Sabulonarium, A gravel pit ; or liberty to dig gravel 
and fand ; alfo the money paid for the fame. Pet. Parl. 
temp. Ed. 3. 

Dac, (Saca vel Jacha) Is an ancient privilege which 
alord of a manor claims to have in his court, of holding 
plea in caufes of trefpafs arifing among his tenants, and 
of impofing fines and amercements touching the fame: 
But by fome writers it is the amercement and forfeiture 
itfelf. Ra/tal. In the laws of King Edward, fet forth 
by Lambard, Jaca is faid to be the amerciament paid by 
him who denies that which is proved againft him to be 
true ; or affirms that which is not true. Lamb. 244. 
And according to Fleta, Sac fignificat acquietantiam de 
JeGia ad comitatum ES hundredum. Fleta, lib. cap. 47. 
Precip. ut A. B. bene & libere habeat focan & facam. 
Brev. Hen. 2. 

Saca, In the Saxon properly fignifies as much as 
Caufa in Lat. whence we in England fill retain the ex- 
preffion, For whofe Jake, i. e. For whofe caufe, Ge. _ 

Sacaburh or Dacabere, Is he that is robbed, or by 
theft deprived of his money or goods, and puts in furety 
to profecute the felon with frefh fuit. Briton, c. 15 & 
29. With whom agrees Bradton, lib. 3. c. 32. The 
Scots term it Sikerborgh, that is certum vel fecurum plegium 
vel pignus; for with them Siker fignifieth /ecurus, and 
borgh, plegius. 

accini, Monks fo called, becaufe they wore next their 
kins a garment of goat’s hair; and /accus is applied to 
coarfe cloth made of fuch hair. Walfing. 
- accis, Fratres de faccis, the fack-cloth brethren, or 
the penitential order. Placit. 8 Ed. 2. 

Saccus cum brochia, Is a fervice or tenure of finding 
a Jack and a broach to the King, for the ufe of his army. 
BraGon, lib. 2. c. 16. 

Sack of Wool, A quantity of 26 ftone of fheeps 
wool ; and of cotton-wool, from one hundred and a half 
tofour hundred. Stat. 14 Ed. 3. ¢. 2: 

Sacrament, (Sacramentum) Is the mok folemn a& of 
worfhip amongit us, being inftituted by our Saviour him- 
felf; and by the Rudrick there muft be three at the leait 





_ to communicate, and a minifter is not without lawful 


caufe to deny it to any who fhall devoutly and humbly 
defire it: But notorious finners are not to be admitted to 
it till they have repented ; nor thofe who malicioufly con- 
tend, until they. are reconciled, ĉc. alfo the Sacrament is 
not to be adminiftered to fuch who refufe to be prefent at 
the prayers of the church, or to ftrangers ; fora minifter 
is not obliged to give it to any but thofe of his own pa- 
rih; and the partakers of the Holy Sacrament ought to 
fignify their names to the curate at leaft a day before it is 
adminiftred. Can, 27. Count, Parif. Com, 36, 37, 38. 
Ifa minifter refufe to give the Sacrament to any one, be- 
ing required by the bifhop, he is to certify the caufe of 
fuch refufal; and a parfon refufing to adminifter the 
Sacrament to any without juft caufe, is liable to be fued in 


- attion of the cafe ; becaufe a man may have a temporal 


lofs by fuch refufal. Right Clergy 489. By the ftatute, 
no perfon fhall be chofen into any office of magiftracy, 
or place of trut, &c. unlefs they receive the Sacrament, 
according to the rites of the church of England, and de- 
liver a certificate thereof to the court of King’s Bench or 
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quarter-feffions, under the hand of the minifter, and prövê 
it by witneffes. 13,14 Car. 2.c. 4. 25 Car.2,c.2, It 
every parifh church the Sacrament is to be adminiftred three 
times in the year, (whereof the feaft of Eaffer to be one) 
and every layman is bound to receive it thrice every year, 
&Fc. In colleges and halls of the Univerfities, the Sacra- 
ments are to be adminiftered the firft or fecond Sunday of 
every month; and in Cathedral Churches; upon all princi- 
pal feaft-days. Canon 21, 22, 23. ‘The churchwardens 
as well as thë minifter; are to take notice whether the pa- 
rifhioners come fo often to the Sacrament as they ought, 
and on a churchwarden’s prefenting a man for not re- 
ceiving the Sacrament, he may be libelled in the Ecclefi- 
aftical court and excommunicated; @c. Reviling the 
Sacrament of the Lord’s Supper is punifhable by fine and 
imprifonment. 1 Elz. c.i. 

Sacramentum, Is ufed for an oath: The common 
form of all inguifitions may by a jury run thus, Qui dicunt 
Juber Sacramentum /uum, (Sc; whence poflibly the prover- 
bial offering to take the Sacrament of the truth of a thing, 
was firft meant by attefting upon oath. 

Sacramentum altaris, The facrifice of the mafs, or 
what is now called the Sacrament of the Lord’s Supper ; 
for which communion in the times of popery, the parifh 
prieft provided bread and wine for the people and him- 
felf, out of the offerings and oblations. Paroch. Antig: 
488. 

Dacrilege, (Sacrilegium) Is church robbery, or a taking 
of things out of a holy place; as where a perfon fteals 
any veffels, ornament, or goods of the church: And itis 
faid to be a robbery of God, at leait of what is dedicated 
to his fervice. 3 Cro. 153. If any thing belonging to 
private perfons, left ina church be ftolen, itis only com- 
mon theft, not Jacrilege : But the Canon law determines 
that alfo to be /acrilege; as likewife the ftealing of a thing 
known to be confecrated, in a place not confecrateds 
Treat. Laws 360. By the Civil law, facrilege is punith- 
ed with greater feverity than any other thefts ; and the 
Common law diftinguifhed this crime from other robberies 5 
for it denied the benefit of the clergy to the offenders, 
which it did not do to other felons: But by /atute it is 
put upon a footing with other felonies, by making it 
felony excluded of clergy, as moft other felonies are. _z 
Inft. 250. All perfons not in holy orders, who shall be 
indiéted, whether in the fame county where the fact was 
committed, or in a different county, of robbing any 
church, chapel, or other holy place, are excluded from 
their clergy, by 23 H.8.c.1. 25 H.8 ¢ 3. 5&6 
Ed. 6, c. 10. And all perfons in general are outted of 
their clergy for the felonious taking of any goods out of 
any parifh church, or other church or chapel, by the 1 
Ed. 6. c. 12. But the word robbing being always taken 
to carry with it fome force, it feems no /acrilege is within 
thefe ftatutes, which is not accompanied with the aétual 
breaking of a church, &&c. Kel. 58, 69. Dyer 224. 
And the ftatute 23 H. 8. is the only aét which ex- 
tends to acceflaries to thefe robberies ; except the offence 
amount to burglary, in which cafe acceffaries before are 
oufted of clergy, by 3 & 4 W. & M. c.g. 2 Hawk. P: 
C. 351. 

aae Or alienation to laymen and to profane or 
common purpofes of what was given to religious perfons 
and to pious ufes, was a guilt which our forefathers were 
very tender of incurring ; and therefore when the order 
of the Knights Templars was diffolved, their lands were 
given to the Knights Hojpitallers of ‘Jerufalem for this 
reafon Ne in pios ufus- erogata contra donatorum volun- 
tatem in alios ufus diftraherentur. Paroch. Antiq. 390. 

acrita, (Lat) A Sexton, belonging to a church, in 
old times called Sagerfon and Sagifton. 

Safe-condnit, (Salvus conductus) Is a fecurity given by 
the Prince, under the Great Seal, to a ftranger, for his 
Jafe-coming into and pafling out of the realm ; the form 
whereof is in Reg. Orig. 25. ‘There are letters of fafe- 
condué which muft be inrolled in Chancery ; and the per- 
fons to whom granted muft have’ them ready to fhew: 
And touching which there are feveral ftatutes, wiz, g 
H Ze, ¢..30s 25 Mb. gi 28 cHy8s,.e. 402) Vide 
Black. Com. 1 V. 259. 47.68. 

Dafe-guard, (Salva guardia) A protection of the King 
to one who is a ftranger that fears violence from fome of 
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his fubjeéts, for feeking his right by courfe of law. 
O; rig. 26. 

Sate: pledge, (Salwus plegius) A furety given for a 
man’s appearance at a day affigned Braéfon, lib. 4. 
Cap, 2. 

Sagaman, (From the Sax. Saga, i. 
nifies' a tale-teller, or fecret accufer. 
cap. 63. 

Sagibaro, alias Sachbaro, Is the fame that we now 

~ call jufficiarius, a Mag Leg. Ine, ¢.'6. 

Sagitta Warbata, A bearded arrow Reddendo inde 
annuatim pro omni fervitio fex fagittas barbatas ad feffun 
Sanai Michaelis, 5c. Blount. 

Sagittavia, A fort of {mall fhips or veffels, with oars 
and fails. R. de Diceto, anno 1176. 

Saii-Cloth. For encouraging the manufature of /ai/- 


Reg: 


e. Fabula) Sig- 
Leg. Hen. 1. 





cloth, any perfon may import into this’ kingdom undreffed | 
a due | 
tby the feller. 
| Jale between parties, will be good, tho’ the feller knows 
| of an execution that is againft him ; 


flax, without paying any duty for the fame, fo as 
entry be made thereof at the Cuftom-houfe, &c. And no 
drawback is to be allowed on re-exportation of foreign 
Jail-cloth : But an allowance fhall be made of 1 d. per ell 
for Britifh fail-cloth exported, ce. 4 Geo. 2. c. 27. © All 
foreign /zil-cloth imported, from which duties are granted, 
fhall be ftamped, exprefling from whence imported, Ec. 
And manufacturers of /ail-cloth in this kingdom, are to 
afix to every piece ‘by them made, a ftamp containing 
their names, and places of abode, or expofing it to fale, | 
fhall forfeit 10 7. And if any perfons cut off or obliterate | 
fuch ftamps, they incur a forfeiture of 5 /. upon conviétion | 
before one or more juttices to be levied by diftrefs, &c. 
Ships built, on firft fetting out to fea, to have one com- 
pleat fet of fails manufactured here, on pain of so /. Abd | 
no fail-maker may work up into fails foreign /az/-cloth not 
ftamped, under 207. penalty: Alfo /azl-cloth made in 
Great Britain, the pieces being made of certain lengths 
and breadths, fhall weigh fo many pounds each bolt, 
and the warp’ wrought of double yarn, &c. And flax 


yarn ufed in Briti/h Jail-cloth not to be whitened with |- 


lime, on forfeiture of 6 æ. a yard, Sail-makers, &&c. are 
to caufe this a& to be put up in their fhops and work- 
houfes, under the penalty of 40s. Stat. 9 Geo. 2. c. 37. 
By the fat. 19 Geo. 2.-c. 27. Mafters of thips are to 
make entry of all foreign made fails on board, under the 
penalty of go/. and pay duty for the fame,- unlefs he 
‘choofes to deliver up the fails as forfeited : Sails brought 
from the Eafl-Indies are exempted from duty : Foreign 
‘made fail-cloth imported, is to be ftamped at the landing: 
Forger of ftamps, &c. fhall forfeit 507 A {fail-maker 
making foreign /ail-cloth unftamped into fails, hall for- 
feit 50 /. nor repair or amend the fame under the penalty 
of 20l. By the fat. 23 Geo.'2.c. 32. Dutiesare laid on 
Jail-cloths imported from Ireland. 

Saint Martin le Grand, Court of. The chief OF ‘the 
‘feveral courts in London are the Sheriffs Courts, holden be- 
fore their fteward or judge ; from which a writ of error 
lies to the Court of Huftings, before the mayor, recorder 
and fheriffs ; and from thence to juftices appointed by the 
King’s commiffion, who ufed to fit in the church of Saint 


Martin le Grand, (F. N. B.-32.) and from the judgment | 


of thofe juftices a writ of error lies immediately 'to the 
Houfe of Lords, Black, Com. 3 V. 80. n. 

Daio € Daiones, Fori vel Magiffratus Minifter. A 
tipftaff or ferjeant at arms ; derived from the Sax. Sago/, 
3. e. Fuffis, becaufe they ufe to carry a rod’ or’ ftaff of 
filver. 

Salary, (Salarium) Is a ‘recompence or dön nderi 
made toa perfon for his pains and induftry in another 
man’s bufinefs: The word is ufed in the ftatute 23 Ed. 
3. cap. 1. Salarium at firft fignified the rents or profits 
ofa Sala, hall or houfe ; (and in Ga/coigne they now call 
the feats of the gentry Sa/a’s,as we do halls) but after- 
wards it was taken for any wages, ftipend, or annual al- 
lowarice. 

Date, (Venditio) Ts the transferring the property of 
goods from one to another, upon valuable confideration : 
And if a bargain is ‘that another fhall give me 5 J. for 
fuch"a thing, and he gives me earne/?, which I accept, 
this is+a perfec Sale. Wood's Infi. 316. : On fale of 
goods, if earneft be given to the'feller, and part of them 
are-taken away by the buyer, he muft papii the refidue of 

i 





| implied that the delivery be made immediately, and paya 
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the money upon fetching away the reft, ile no pe 2 


time is appointed ; and the earneft given binds the bargain, 
and gives the buyer a right to demand the goods ; buta 
demand without paying the money is void: And it has 
been held, that after the earneft is taken, . the feller can- 
not difpofe of the goods to another, unlefs there is fome 
default in the buyer ; therefore if he doth not take away 
the goods and pay the money, the feller ought to require 
him fo to do; and then ifhe doth not do itin convenient 
time, the bargain and fale is diffolved, and the feller may 
difpofe of them to any other perfon, 1 Salk. 113. A 


feller of a thing is to keep it a EN time, for deli- | 


very: But where no time is appointed for delivery of 
things fold, or for payment of the money, it is generally 


ment on the delivery. 3 Salk. 61. Where one agrees 
for wares fold, the buyer muft not carry them way be- 
fore paid for; except a day of payment is allowed him 
Noy 87. It is faid a perfect bargain and 


and doth fell the 
goods to prevent the falling of it upon them. 3 Sh 
Abr. 115. 
a fair or market, be they whofe they will, or however the 
feller come by them ; if made with the cautions required 
by law: But if one fell my goods unduly, I may have 
them again. Dod. and Stud. 328. Perk. Sed. 93. If 
a man aflirms a thing fold is of fuch a value when it is 
not, this is not aétionable ; but if he adually warrants 
| it, at the time of the fale, and nor afterwards, it will bear 
an action, being part of the contract. 2 (ro. 5, 386, 
630. 1 Roll. Abr. 97. See Contra&. And Sales of 
Goods in Markets, to be binding, &¢. Vide Market. 
And Black. Com. 2 V.9, 446. 

Daict, Is a head-piece, foin the Fr. Salut, i. e. Salus) 
elt or feull of iron, fc, 20 R. 2. c. I. 4 NeW ds 


“yanahh The foil where willows grow, oran ofier 
bed. 1 Inf. 4 

Salina, k a falt-pit, or place wherein falt is fade: 
And /alina is fometimes wrote for falma, i. e.a pound 
weight. Chart. 17 Ed.'2. and ftatute R. 1. 

alique tato, (Lex falica) A law by which males only 
are to inherit. De terra falica nulla portio hereditatis 
mulieri veniat, Jed ad virilem Jexum tota terre baæreditas 
perveniat, Se. It was an ancient law made by Phara- 
mond, King of the Franks, part of which feems to have 
been borrowed by our Henry the Firft in compiling his 
laws, as cap. 89. Qui’ hot fecerit Jecundum legem falicam 
moriatur, c. 

Salisbury, For better repairing the highways, fereets, 
and water courfes in the city of Sa/jbury, and enlighten- 
ing the ftreets, ĉc. the mayor, recorder, and jultices 
of the faid city, with four principal inhabitants of each 
ee are appointed truftces, We.’ Svat. 10 Geo. 2. 
cap. 6 

Saimon. No perfon may take Salmons in rivers, be- 
tween the 8th of September, (by late acts 1ft Auguft) and 
the rith November ; and Salmon are not to be taken under 
eighteen inches long, €e. under penalties. Stat. 13 Ed. 
1. 1 Eliz. ¢.17- None fhall fell any /almon in, veffels 
before it be viewed, unlefs the barrel contain forty-two 
gallons, and the half barrel twenty-one gallons, well 
packed, and the great /almon by itfelf, and fmall fifh by 
themfelves, &c. on pain to forfeit for every veffel 65. 
8d. Stat. 22 Ed. 4. c. 2. Salmon not to be taken in the 
Thames between 24. Auguft and 11th November. 9 Ann. 
c. 26. Fifhmongers prohibited to buy /a/m-n under fix 
pounds weight. 1 Geo. 1. c. 18. Salmon may be taken 
in the Rzbb/e between I Jan. and 15 Sept. 23 Geo, 2. Ces 
26. See Fi.’ 


Saimon-gipe, K engine to catch Jabnons, or fuch like ; a 


fith. 25 H. 8. c 


Saltatorium zz Parco de B. Pat. 1'Ed. 3 

Sait. 
peace in their fefions ; and perfons felling i it at ahi 
rate fhall forfeit 5 7. 
after the rate of 567%. to the bufhel, under the like pe 
nalty. Stat, 9 & 10 W. 3.” And a duty is ety y 


A Jale may be of any living or dead goods in 9 


Hattatorium, Sianifies a deer leap ; Quod Habeat inum f ¥ 
Fhe price of /a/t is to be fet by juftic of 4 
Alfo’ Jale fhall be fold by weight — 
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Jolt by ftatute; pits to be entered, &c. at the Salt-Ofice 
` on pain of 40/. penalty ; and proprietors removing /alt 


from any pit, before weighed in prefence of the proper 
Officer, to forfeit 201. Se. 10 & 11 W. 3..c. 22. 1 Znan. c. 
zt. But the duties on /a/t made in this kingdom were 


taken off, and duty on foreign /alt to continue, except 
‘for the Briti fithery, Ge. by Stat. Geo. 2. c. 20. 


And 
fince the duties on /a/t have been revived and continued, 
to be managed by commiffioners, ic. who may grant 
licences to ereé houfes for refining of rock /a/t, at certain 
places in the counties of Efex and Sufèx. 5 Geo, 2.c. 6. 
‘and 7 Geo..2. c. 6. The falt duties continued for a further 


"term, and under the fame provifions, &¢. with a claufe 


of loan of 500,000}. And proprietors of /a/t works in 
Scotland, are not to pay their work-people in /a/t, undér 
the penalty of 20/. Stat, 8 Geo. 2. é. 12. By a late 
ftatute, the /z/+ duties are further continued, with a 
loan of 1,200,000/, at 4/. fer cent. intereft, &c. Rock 
Jalt may be ufed in’ the making of /alt from fea water in 
works in Wales, paying the duties on both. 14 Geo. 2. 
ZZ 

co. 2. c. 3. And fee fat. 26 Geo. 2. c. 32. 

__ Salt may be imported from any part of Europe to Nova 
Scotia, 2 Geo. 3. C. 24. 

` May be imported from Europe into Quebec in America, 
4 Geo. 3. c. 19. 
 Sate-Duty in London. 
city of Londen called Granage, payable to the lord mayor, 
&e. for falt brought to the port of London, being the 
twentieth part. Cit. Lib. 125. 

Salt-petre. What quantity to be delivered yearly 
into the royal ftores, 1 Ann. fat.’1. c. 12. fe. 113. The 
King may prohibit the exportation of it, 29 Geo. 2. cap. 
16. fed. 1. 

Salt-Dilver, One penny paid at the feaft of St. Mar- 
tin, by the tenants of fome manors, as a commutation for 
the fervice of carrying their lord’s Jal? from market to his 
larder. Paroch. Antiq. 496. 

Saltus, A high thick wood or foreft. See Boftus. 

_ Saiva-garda, Is a fecurity given by the King to a 
ftranger, fearing the violence of fome of his fubjects, for 
fecking his right by courfe of law ; the form whereof 
Tee in Reg. Orig. fol. 26. 

Salvage, Is an allowance made for /aving of fhips or 
goods from danger of feas, enemies, &c. Merch. Did. 
And by ftatute, where a fhip fhall be in danger of being 
ftranded or run on fhore, juftices of peace are to command 
conftables to affemble as many men as fhall be neceffary 
to fave the fhip ; and being preferved by their means, 
the perfons affifting fhall within thirty days after be paid 
a reafonable reward for the /a/vage by the mafter of the 
fhip or merchant, in default whereof the fhip or goods 
dhall remain in the cuftody of the officers of the cuftoms 
asafecurity. 12 Ann. c. 18. 

‘Salvagius, Wild, favage; as Jalvagius catus, the 
wild cat. Rot. Cart. 1 Fob. 

Salute, (Salus) Was a coin made by King: Hex. 5. 
after his conqueft in France, whereon the arms of France 
and England were {tamped and quartered. Srowe’s Chron. 
589. 
A Danta, Are the reliques of the faints; and jurare 
Super fan&a was to make oath on thofe reliques. Zeg. 
Canut, c. 57. l 

Sanition of Hats. With regard to the /an&ion_ of 
laws, or the evil that may attend the breach of publick 
duties ; it is obferved, that human legiflators have for 
the moft part chofen to make the /andtion of their laws 
rather vindicatory than remuneratory, or to confift rather 
‘in punifhments, than in actual particular rewards. Be- 





= caufe, in the firft place, the quiet enjoyment and pro- 


teGtion of all our civil rights and liberties, which are 
the fure, and general confequence of obedience to the 
Municipal law, are in themfelves the beft and moft va- 
luable of all rewards. Becaufe, alfo, were the exercife 
_Ofevery virtue to be enforced by the propofal of particu- 
lar rewards, it were impoffible for any ftate to furnifh 
ftock enough for fo profufe a bounty. And farther, be- 
caufe the dread of evil is a much more forcible principle 


SAT human actions than the profpe&t of good. (Locke, Ham, 


The /a/t duties are made perpetual by fat. 26 | 


There is a cuftom duty in the | 


See Black. Com. 1 V. 293. | 
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Und. l. 2. c. 21.) For which reafon, tho’ 2 prudent be- 
ftowing of rewards is fometimes of exquifite ufe, yet we 
find that thofe Civil laws which enforce and enjoin our 
duty, do feldom, if ever, propofe any privilege or gift 
to fuch as obey the law ; but do conftantly come armed 
with a penalty denounced againit tranfgreffors, either ex- 
prefsly defining the nature and quantity of the punifh- 
ment, or elfe leaving it to the difcretion of the judges, 
and thofe who are entrufted with the care of putting the 
laws in execution. 

Of all the parts of a law the moft effectual is the vindica- 
tory. For it is but loft labour to fay, ‘* do this, or avoid 
that,” unlefs we alfo declare, ‘s this fhall be the confe- 
quence of your non-compliance.” We muk therefore 
obferve, that the main ftrength and force of a law con- 
fits in the penalty annexed to it.—Herein is to be found 
the principal obligation of human laws. Black. Com, 1 
HSE e 

Sanituary, (San@uarium) Is a place privileged for the 
fafe-guard of offenders lives, being founded upon the law 
of mercy, and the great reverence and devotion which the 
Prince bears to the place whereunto he grants fuch privi- 
lege. Sanctuaries were fir granted by King Lucius to our 
churches and their precinéts; and among all other nations, 
our ancient Kings of England feem to have attributed moft 
to thofe fanuaries, permitting them to shelter fuch as had 
committed both felonies and treafons ; fo as within forty 
days they acknowledged their fault, and fubmitted them» 
felves to banithment ; during which fpace, if any layman 
expelled them, he was excommunicated ; and if a clerk, 
he was made irregular. Mat. Weft. Ann. 187. 8. P. C: 
lib. 2. cap. 38. Pleta, lib. 1. cap. 29. St. Fohn’s of 
Beverly in York/bire had an eminent January belonging 
to it in the time of the Saxons: And St. Buriens in Corn- 
wall had the like granted by King <Athelfan, Anno 935. 
fo had Weftminfter granted by King Edward the Confeffor ; 
and St. Martin le Grandin London. 21 H. 8. &c. See 
Black. Com. 4 V. 326, 358, 429. ) 

Sanctuaries, It has been obferved, did not gain the 
name of fuch till they had the Poge’s bull, tho’ they had 
full privilege of exemption from temporal courts by the 
King’s grant only: But no /anéuary granted by general 
words, extended to high treafon; tho’ it extended to all 
felonies, except facrilege, and all inferior crimes, not 
committed by a /anxéuary man ; and it never was a pso-’ 
tection againft any aétion civil, any farther than to fave 
the defendant from execution of his body, &c. 2 Hawk. 
P. C. 335, 336. San@uaries were abolifhed here by the 
ftatutes 26, -28 f 32 H. 8. and 1 & 2 Ed. 6.° And 
the Plea of Sanctuary with Abjuration is taken away by 21 
SEIT began 
| Sandal, A merchandife brought into England; and a 
| kind of red bearded wheat. See z R. 2. c. 4. 
Sand-gavel, Is a payment due to the lord of the ma~ 
| nor of Rodley in the county of Gloucefter, for liberty gran“ 
| ted to the tenants to dig Jand for their common ufe. 
| Tayl, Hif. Gavel: 113. 
| Sane Wemo:p, 7. e. Perfect and found mind añd'me- 
| mory, to do any lawful att, &%c. See Non Sane. 

Sanguinem emere, Was where villeins were bound 
to buy or redeem their blood or tenure, and make them- 
felves freemen, —Omnes cuffumarii tenen, de manerio de 
Grendon debent fanguinem /uum emere. Lid. niger 
Heref’. i 

Sangttis, Is taken for that right or power which the 
chief lord of the fee had to judge and determine cafes where 
blood washed. Mon. Angl tom. 1. p. 1021. 

Sang and Danke, Words ufed for blood. 

Saphe2a, To what duty liable on importation. 
F M. fff. 2. t. 4: 

Satabara, A covering for the head. 
Ann. 1295. 

Darclin-time, (from the Fr. Sarcler, Late. Sarela- 
re) Is the time or feafon when hufbandmen. weed their 
corn. ' 
Sarculatnra, Weeding of corn: Una farculatura, the: 
tenant’s fervice of one day’s weeding for the lord 
Tenet in bondagic, $S debet unam farcalaturam, &¢. Paroch. - 
Antiqv 403. } 

Sarie. 
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See Guernfey. And Black. Com. TP, 106. 
Darkellus, 
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. Sarkellus, An unlawful net or engine for deftroying 
fith. Inquific. Fuffic. Ann. 1254. 

Sarpler of ool, (Serplera lane, otherwife called a 
pocket) Is halfa fack. Fleta, lib. 2. c. 12 

Sarfaparilla, May be imported from the American 
plantations; &c. if of the growth of America, 7 Ann. 
cap. 8. 

Sart, or afart, A piece of woodland turned into arable. 
See dart. 

Sarum, Is intended for the city of Salifury. It was 
a form of church-fervice called /ecundum ufum Sarum, and 
was compofed by O/mond the fecond bifhop of Sarum in 
the time of William the Conqueror. Holing/head, p. 17. 
col. B. 

Safle, Isa kind of wear with flood-gates, moft com- 
monly in navigable and cut rivers, from the damming and 
fhutting up and loofing the ftream of water, as occafion 
requires, for the better pafling of boats and barges ; 
This in the Welt of England is called a Jock; and in fome 
places a fluice. Stat. 16 & 17 Car. 2. ¢. 12. 

Maflons, The corruption of Saxons, a name of con- 
tempt formerly given to the Englifb, while they affected 
to be called Angles; they are ftill fo called by the 
Welch. 

Datisfattion, Is the giving of recompence for an in- 
jury done ; or the payment of money due on bond, judg- 
ment, &c. In which laft, it muft be entered on record. 
2 Lill. Abr. 495. See Black. Com. 4 V. 421: 

Where money given one by will, fhall be held to be in 
Jatisfaction of a debt, being more than that amounts to ; 
and where it isnot, and both have been allowed. Preced. 
Chane. 394, 395, 236. 2 Vern. 478, See Legacy. Sa- 
tisfaétion and amends may be pleaded for involuntary tref- 
pafs, &c. by flat 21 Fac. 1. c. 5. Vide Payment. 

Saturdap’s Stop, A fpace of time from even-fong 
on Saturday till fun-rifing on Monday, in which it was not 
lawful to take falmon in Scotland, and the Northern parts 
of England. MS. 

_Saver-Default, Is a law-term for to excufe, as when 
aman having made default in appearance in court, &c. 
comes afterwards and alledges good caufe for it, viz. Im- 
prifonment at the time, or the like. Book Ent. 

Sankefin, (Fr. from Sang, i. e..Sanguis, Fin, & Finis) 
Is the determination or final end of the lineal race and 
defcent of kindred. Britton, ¢. 119. 

Saurus, A hawk of a year old. 

I. ¢. 2. par. i. 

Saron-lage, (Saxon-laga, Lex Saxonum) The law of 
the Weft Saxons by which they were governed. See Mer- 
cehenlage. And Black. Com. 4 V. 403, 45 5+ 

As to the reafon why fo many traces of the Saxon laws, 
language and cuftoms are to be found in England, Robert- 
Jon, in his Hiftory of Emperor Charles V. 1 V. 197. 
Note, IV. Says, “4 The Saxons carried on the Conqueft 
** of that country with the fame deftructive fpirit, which 
< diftinguifhed the other barbarous nations. The ancient 
inhabitants of Britain were either exterminated ; or 


Bra&. lib. 5. trad. 
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or reduced into fervitude. The Saxon government, 
laws, manners, and language were of confequence in- 
** troduced into Britain; and were fo perfectly eftablifh- 
« ed, that all memory of the inftitutions previous to their 
*¢ Conqueft was abolified.”” As to the laws of the Saxons, 
for putting an end to private wars. See Jd. 285. 

Scabini, Is a word ufed for wardens at Linne in Nor- 
olk :-—————Sciant prafentes F futuri quod nos, Se. 
Cuffodes five {cabini & fratres fraternitatis five gilde mer- 
catoriæ JanGe trinitatis ville Lenne in Com. Norf. Chart. 
Hen. 8. 

Dalam, Ad fcalam, The old way of paying money 
into the Exchequer. The theriff, &c. is to make pay- 
ment ad fcalam, i. e. folvere preter quamlibet numeratum 
librum fex denarios, Stat. W. 1. And at that time fix- 
pence fuper added to the pound made up the full weight, 
and near the intrinfick value. This was agreed upon as 
a medium to be the common eftimate for the defective 
weight of money ; thereby to avoid the trouble of weigh- 
ing it when brought to the Excheguer. Lownds’s Eff. 
on Coin, pag. 4, Hale’s Sher. Accounts, pag. 21, 
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forced to take fhelter among the mountains of Wales, |` 
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Sralinga; A quarry or pit of ftones, or rather flates 
for covering honfes: French efailere, whence /caling of 
houfes, &c. Mon. Angl. tom. 2. pag. 130. 

Scandal, Signifies a report or rumour, or an action 
whereby one is affronted in publick. Cham. 

How the words are to be laid, and what is a material 
variance between the words laid and proved. See Rep. 
Temp. Hardw. Per Annað, 305. It is not neceflary 
to charge the words to be falfe. Jd. 340. 

Scandal oz Jinpertinence in Wilis in Equity: If 
a bill in equity contain matter either fcandalous or im- 
pertinent, the defendant may refufe to an{wer it, tillfuch 
{candal or impertinence is expunged, which is done upon 
an order to refer it to one of the mafters. Black, Com. 
3P wade. 

Heandalum magnatum, Is the fpecial name of a fta- 
tute, and alfo of a wrong done to any high perfonage of 
the land, as prelates, dukes, earls, barons, and other 
nobles ; and alfo to the chancellor, treafurer, clerk of 
the Privy feal, fteward of the.houfe, juftice of one bench 
or other, and other great officers of the realm, by falfe 
news, or horrible or falfe meflages, whereby debates and 
difcords betwixt them and the commons, or any fcandal 
to their perfons might arife. Stat. 2 R. 2. cap. 5. and 
hath given name to a writ, granted to recover damages 
thereupon. Cowell. 

At the time of making the law, on which this ation 
is founded, the conftitution of this kingdom was martial, 
and given to arms ; the very tenures were military, and 
fo were the fervices ; as knight-fervice, caftle-guard and 
efcuage; fo that all provocations by vilitying words were 
revenged by the fword, which often created factions in 
the Commonwealth, and endangered the government it- 
felf; for in this kind of quarrels the great men, or peers 
of the realm, ufually engaged their vaffals, tenants and 
friends ; fo that laws were then made againft wearing of 
liveries or badges, and againft riding armed ; {fo the ftat. 
Wefim, 2. appoints that the offender fhall fuffer imprifon- 
ment until he produces the author of a falfe report, 2 
Med. 156. y 

The law on which this aétion is grounded, is the z 
Rich. 2. fat. 1. cap. 5. which enatts, ‘* That of coun- 
terfeiters of falfe news, and horrible lies, of Prelates, 
Dukes, Earls, Barons, and other nobles and great men 
of the realm, and alfo of the chancellor, treafurer, clerk 
of the Privy feal, fteward of the King’s houfe, juftices 
of the one bench or of the other, and other great officers 
of the realm, it is defended that none contrive or tell any 
falfe things of Prelates, Lords, and of others aforefaid, 
whereof difcord or flander might rife within the realm, 
and he who doth the fame fhall be imprifoned ’till he 
have brought him forth that did {peak the fame.” ‘This 
ftatute is recited by the 12 R. 2. cap. 11. and thereby it 
is further provided, that the offender fhall be punifhed 
by the advice of the council. 4 Jnf. 51. 4 Co. 12.0. 
See Black. Com. 1 V. 402. 3 V. 123. 


1. Who may bring this action, and for what words it 


kiess 
2. Of the proceedings in this action. 


1, Who may bring this aflion, and for what words it 
lies. 3 : 


It hath been held, that the King is not included in the 
words great men of the realm, as the ftatute begins with an 
enumeration of perfons of an inferior rank, as Prelates, 
Dukes, Ec. Cromp. Furifd. 19, 35- 

Alfo it is held, that a woman noble by birth is not in- 
titled to this a€tion. Cromp. Furi/. 34. 

It hath been adjudged, that tho’ there was no vifcount 


at the time of making this ftatute, (the firt vifcount being — 


John Beaumont who was created vifcount, 18 Hen. 6.) yet 
when created noble, tho’ by a new title, he was intitled 
to his ation on this ftatute. Cro. Car. 136. Palm. 565s 
Vifcount Sep and Seal v. Stephens. 


Alfo it hath been adjudged, that fince the union a peer — 


of Scotland may have an aĉtion on this ftatute, and that 
it is not neceflary for him to alledge that he hath a a 
2 a 











. mon law; and therefore the detign of the ftatute muf 


Richard had {ued out a writ of forgery of falfe deeds againft 


` did know that Prude robbed Shorbo/t, and bid me com- 


. There are more jefuits come into England fince the Earl of 


Freem. 49. Earl of Pembroke v. Saniel. 
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and voice in parliament; for by the 5 Zan. c. 8. art. 23. 
All peers of Scotland after the union fhall be peers of 
Great Britain, and have rank and precedency, Wc. be 
tried, &c. and enjoy all privileges of peers as the peers 
of England now do or hereafter may enjoy, except the 
right and privilege of fitting in the Houfe of Lords, and 
the privilege depending thereon, and particularly the right 
of fitting upon the trial of peers. Cum. 439. Lord 
Vifcount Falkland v. Phipps. 

It hath been contended for, that no words of flander 
are punifhable by this ftatute, unlefs they are actionable 
at Common law, and that they are only aggravated by 
the ftatute, which in this refpect is like the King’s pro- 
clamation. 2 Mod. 161. Sir Robert Atkins in his argu- 
ment. Freem. 222. 

But the contrary hereof feems to have been holden in 
moft of the cafes on this head, -and not without reafon, 
as it.would be to no purpofe to make a Jaw, and thereby 
to give a peer an action for fuch words as a common per- 
fon might have before the making of the ftatute, and for 
which the peer himfelf had equally a remedy by the Com- 












































If one fays, I met F. S: whom I do not know, but my 
Lord P. fent after me to take my purfe, an action of /an- 
dalum magnatum lies, tho’ not potitively faid my Lord P., 
fent him, or that it was to take the purfe felonioufly $ 
which lait, in cafe of an action by a common perfon, 
might be a good exception. 1 Lev. 277. 1 Sid. 434. 
2 Keb. 537. E. of Peterborough v. Sir Jobn Mordant. 
Vide 1 Sid. 233. 1 Keb. 813. 1 Lev. 148. Marquis of 
Dorchefter v. Proby. If one fays of a peer, He is an un- 
worthy man, and atts againft law and reafon; an action 
of /can. mag. lies, notwithftanding the words are general, 
and charge him with nothing certain: And fo adjudged 
by Nerth, Windham, and Scroggs againft the opinion of 4t- 
kins, who faid the ftatute extended not to words of fo 
{mall and trivial a nature, but to fuch only which were of 
greater magnitude, by which difcord might arife, We. 
and therefore the words horrible lies were inferted in the 
ftatute. Note; the rule laid down by the court in this cafe 
was, that words fhould not be conftrued either in a rigid 
or mild fenfe, but according to the general and natural 
meaning, and agreeable to the common underftanding of 
all men. 2 Mod. 151, Sc. 1 Mod. 232. Freem. 220. 


be, not only to punifh fuch things as import a great fcan- | Lord Townend v. Doctor Hughes. 


dal in themfelves, or fuch for which an aétion lay at the 
Common law, but alfo fuch things as favoured of any 
contempt of the perfons of the peers or great men, and 
brought them into difgrace with the Commons; whereby 
they took occafion of provocation and revenge. 2 Mod. 


2. Of the proceedings in this alion. 

It is now clearly agreed, that tho’ there be no exprefs 
words in the ftatute which give an aétion, yet the party 
injured may maintain one on this principle of law, that 
when a ftatute prohibits the doing of a thing, which if 
done might be prejudicial to another, in fuch a cafe he 
may have an action on that very ftatute for his damages. 
2 Mod. 152. 

That tho’ the action is to be brought tam pro domino 
rege quam pro fe ipfo, yet the party is to recover all the da- 
mages. 1 Peer Will. 690. That if the words are ac- 
tionable at Common law, the peer hath his eleGtion to 
proceed on the ftatute, or at Common law. Freem. 49. 
It hath been held, that this being a general law, the 
plaintiff need not recite it particularly, and that if he fets 
forth fo much thereof 2s fhews his cafe to be within the 
ftatute, it is fuficient. Cro. Car. 136. Z Sid. 21. 
Freem. 425. That it is now fettled that no new trial is 
to be granted in /ean, mag. for exceflive damages; which 
points feem to have been firft determined in the before 
mentioned cafe of Lord Townend v. Dr. Hughes, where 
the jury gave 4000/. damages. 2 Mod. 151. 1 Mod. 
231. 

It has been ruled, that in /cax. mag. the defendant 
cannot juftify, let the words be ever fo true, becaufe the 
ation is brought gui tam, in which the King is concerned 5 
but it hath been held that the defendant may explain the 
words by fhewing the occafion of fpeaking of them, and 
thereby extenuate the meaning of them, as was done in 
Lord Cromwell's cafe. 4 Co. 14. 2 Mod. 166. Freem. 
220. Poph. 67. 

In fean. mag. the court will never change the venue 
„on the common affidavit that the words were fpoken in 
another county, becaufe a fcandal raifed on a peer of the 
realm reflects on him thro’ the whole kingdom; and he 
is a perfon of fogreat notoriety, that there is no neceflity 
of his being tied down to try his caufe among his neigh- 
bourhood. Carth. 400. 2 Salk. 668. Vide 1 Lev. 56. 
1 Keb. 514. 1 Sid. 185. 2 Mod. 216. 

But in the cafe of Lord Shafrefbury v, Graham, the 
court in tan. mag. on a {pecial affidavit of the plaintiff’s 
power and intereft in the county where the action was 
laid, made a rule for changing the venue; but note, that 
the books which report and cite this cafe, mention it as 
a cafe of the times, and that it was owing to the great 
influence that Lord had in the city of London that the 
court varied from the general rule, and which rule hath 
ever fince, notwithftanding this cafe, been adhered to. 
2 Fo.198. 1 Vent.363. Skin. go. 2 Show, 200. 

It hath been held, that the ftatute, which appoints that 
actions for words fhall be commenced in the Exchequer 
chamber, does not extend to /can. mag. Cro. Car. 386. 
Alfo it hath been held, that the ftatute 27 Eliz. for 
bringing a writ of error in the Exchequer chamber does 
not extend to this action. Cro. Car. 385. 1 Sid. 143. 

10 B It 


It hath been obferved, that no aétion was brought 
on this ftatute ’till 100 years after the making thereof, 
the Lords ftill continuing the military way of revenge 
to which they had been accuftomed. 2 Mod. 156. Sir 
Francis Pemberton’s argument, 

The firft cafe on this ftatute, faid to be reported, is 
in Kelw. where the Lord Beauchamp brought an action of 
Jean. mag. againft Sir Richard Crofts, for that the faid 


him ; and it was held, that the taking out the writ being 
done in a legal way, and in a courfe of juftice, the ation 
did not lie. Kelw. 26,27. 2 Mod. 164. cited. 

Scan. mag. brought for faying of a judge, you are a 
corrupt judge, and held aétionable. Cromp. Fur. 35- 
Ld. Ch. J. Dyer’s cafe. So for thefe words, He impri- 
foned me till I gave him a releafe. 3 Leon. 376. Lord 
Winchefter’s cafe, cited Freem. 221. Sothefe words, You 
have writ a letter to me, which I have to thew, which is 
again{ft the word of God, againft the Queen’s authority, 
and to the maintenance of fuperftition, and that I will 
ftand to prove againft you, were held aétionable, and 
500 marks damages given. Cro. Eliz. 1. Bifbop of Nor- 
wich v. Prickett. So of thefe words, My Lord Mordant 


pound with Shoréolt for the fame,’ and faid he would fee 
me fatisfied for the fame tho’ it coft him 100/. which I 
did for him, being my matter, otherwife the evidence I 
could have given would have hanged Prude. Cro. Eliz. 
67. Ld. Mordant v, Bridges. For thefe words wrote in a 
letter, I have heard that your Lordfhip hath fought by 
uncharitable means to bereft me of my life, lands and li- 
berty, an action lies. Moor 142. Ld. Lumley v. Fox. 
4 Co. 16. S. C. that the aétion as well lies for words 
written as thofe fpoken. 2 Show. 505, 

An action of fan. mag. was brought for thefe words, 


Northampton was Lord of the Cinque ports than ever there 
were before, and held a@tionable. 12 Co. Earl of North- 
ampton’s cafe. In fcan. mag. for thefe words fpoken by a 
parfon in the pulpit, The lord of Leicefer is a wicked and 
cruel man, and an enemy to the reformation in Exgland, 
adjudged a@tionable, and 500/, damages given. 2 Sid. 
21. Ld. Leicefer v. Mandy. 

So for thefe words, The Earl of Pembroke is of fo little 
efteem in the country, that no man of reputation hath 
any efteem for him, and no man will take his word for 
2d, and no man of reputation values him more than I 
do the dirt under my feet ; and held a&tionable, tho’ faid 
they would not be fo in the cafe of a common perfon, 
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It hath been held, that in an action of /can. mag. fpecial 
bail is not required. 3 Mod. 41. Holt Rep. 640. It 


hath been held, that no cofts are to be given the plaintiff 


on his obtaining averdiét. 2 Show. 506, 
Scandalizing the marriage of King Hen. 8. with Anne 
Bullen was declared treafon, by Stat. 25 Hen. 8. 
Scarborough, Perfons incorporated Gees with power 
to diltrain every man for the fifth part of houfes and lands, 


towards the repairs of the pier and key, Wc. See Stat. 
37 H.8. c. 14. ; 
Scatinia Leg, A law againft buggery. Que præ- 





poftere veneris ufum coercebat, ita didt. a {catinia latore. 

Sceavage, Dccvage, or Hehewage, (from the Sax. 
Stheawian, i. e. 
exacted by mayors, fheriffs, €c, of merchant ftrangers, 
for wares /bewed or expofed to fale within their liberties ; 
prohibited by the flatute 19 H. 7. ¢. 7. 
London {ill retains this antient cultom to a good yearly 
profit: 
the Council, Privy Seal, Steward, and two Juitices of the 
King’s Bench and Common Pleas, are to afcertain thefe du- 
ties, and order tables to be made, mentioning the particu- 
lars, (Jc. by 22°H. 8..c. 8. 

Scavaldus, The officer who collected the /cavage mo- 
ney, which was fometimes done with great extortion. 

Scavengers, (from the Belg. /chaven, to fcrape or 
carry away) Are perfons chofen into this office in London 
and its fuburbs, who hire rakers and carts to cleanfe the 
itreets, and carry the dirt and filth thereof away. 14 
Car.2. c.2. In Eafer week yearly, two tradefmen in 
every parifh within the weekly bills of mortality mult be 
elected /eavengers by the conftables, churchwardens, and 
other inhabitants, who are to take upon them the office in 
feven days, under the penalty of 10/4 Thefe /cavengers 
every day, except Sundays or holidays, are to bring their 
carts into the ftreets, and give notice by a bell, or other- 
wife, of carrying away dirt, and to ftay a convenient time, 

or fhall forfeit 4os. and juftices of peace in their petit fef- 

fions may give fcavengers liberty to lodge their dirt in 
vacant places near the ftreets, fatisfying the owner for the 
damage, “Sc. All perfons, within the weekly bills, are 
to fweep the ftreets before their doors, every Wedne/day 
and Saturday, on pain of forfeiting 3s. 4d. and perfons 
laying dirt or ahes before their houfes, incur a forfeiture 
of 5s. Inhabitants and owners of houfes are alfo to pave 
the ftrects before their own foufes, on the penalty of 205, 
for every perch: And conitables, churchwardens, &c. 
may make a {cavenger’s tax, being allowed by two juitices 
of the peace, not exceeding 4.4. in the pound, Ge. 2 W. 
& M. c. 2. By the Stat. 1 Geo. 1. c.48. Jultices of peace 
in their quarter-feflions may appoint {cavengers, and order 
the repairing and cleanfing the flreets in any city or mar- 
ket-town, and appoint perfons to make affeffments, fo as 
not to exceed 6d. per pound per ann. to defray the charge 
of fuch jcavengers, to be collected and levied by diftrefs ; 
and when new fcavengers are chofen, the old ones muft 
account before two juftices for the money affeffed and col- 
lećted, and pay what remains in their hands to the new 
{cavengers, or be committed to prifon, &c. The afleii- 
ments for fcavengers of the parifhes of St. Anne We/tminfler, 
and St. James, thall be rated according to the cu/lom ot 
the city; and antient ftreets in the city are to be main- 
tained according to antient ufage, Je. ‘The Lord Mayor 
or any Alderman may prefent upon view, any offence within 
the city of London, and affefs fines not exceeding 205. to 
be paid to the Chamberlain for the ufe of the city, Ge. 
Stat. ib. Truftees and commifioners appointed to clean 
and repair St. Jamess Square, and continue the fame 
cleaned ; and rates to be made and-affeffed on houfes, at 
fo much fer foot in front, leviable by diftrefs ; and annoy- 
ing the fquare by filth, is liable to 20s, penalty, &c. by 
12 Geo. 1. ¢. 25. For the better paving and cleanfing the 
ftreets in the city of We/tminffer, Sc. furveyors are to be 
nominated by juftices of peace, who fhall take a view of 
all the ftreets every fix weeks, and make prefentments of 
pavements out of repair, caufe the fame to be amended, 
‘sc. And the furveyors to have an allowance not exceed- 
ing 8/. per ann. out of the feavenger’s rates, c. Stat. 2 
Geo. 2. ¢. 11. Perfons authorifed ‘by 229 23 Car. 2. may 
order fuch parts of London ftreets, ce. as lie before vacant 


oftendere) A kind of toll or cuftom, | 


But the city of | 


And the Lord Chancellor, Treafurer, Prefident of 
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houfes, to be paved and amended; and impofe affeffments 
on the owners, to be paid on their account by the next 
occupiers, and deduéted out of rent; and in the mean- 
time, the Chamberlain of the city fhall pay the taxes: 
And fuch authorifed perfons may dire& poits to be fet up 
in all paffages within the city, to preferve foot-paths, and 
for that purpofe make afefiments. 10 Geo. 2. c. 22. 
{cavenger’s rate cannot be made for a divifion in which 
there is no parih officer. 1 Sir. 630. See the new itatutes. 

Seat, (Sax.) Afmall coin among the Saxons equal to 


| four farthings. 


H\ccithman, (Sax.) A pirate or thief. ZL. Abed 
apud Brompton. 

Sccppa Salis, An antient meafure of falt, the quit 
tity now not known: And /ceppa or fceap was likewife a 


| meafure of corn, from the Lat. /chapa; batkets, which 


were formerly the common ftandard of meafure, being 
called Rips or feeps in the fouth parts of England ; anda 
bee-hive is termed a bee-/eip. Mon. Ang. tom. 2. pag. 
284. Paroch, Antig. 604, 

Sceurum, A barn or granary. It is mentioned in H- 
gulphus, pag 862. 


Scbhatia, A eaf, as /chaffa fagittarum, a theaf of = 
Ant 


rows, See Skene de verbor. fynif. eod verbo. 

Hecharpennp, A {mall duty or compenfation : 
fome cultomary tenants were obliged to pen up their cat- 
tle at night in the pound or yard of their lord, for the 
benefit of their dung; or if they id not fo, they paid a 
finall compenfation called /Larpenay or fharnpenny, i.e. 
dung penny, or money in lieusof dung. The Saxon /earn 
figniñed muck or dung. In fome parts of the North they 
ftill call cow-dung by the name of cow-/kern, and in Wef- 
morland a fcarny houghs is a'nafty, dirty dunghill-wench. 
Cowell. 

Hchabalous, The officer who collected the /eavage- 
money, which was fometimes done with extortion and 
great oppreffion, (owed). 

Schedule, Is a little roll, or long piece of paper or 
parchment, in which are contained, particulars of goods ia 
a houfe let by leafe, &c.. Vide Leaf. 

Schetes, Was formerly a term for. ufury; and ile 
Commons prayed that order might be taken againft this 


horrible vice, practifed by the clergy as well as the laity. 


Rot. Parl. 14 R. 2. 
Schilta, * little bell ufed in monatteries, mentioned 
in our hiftories. Hadmer. lib. 1. .c. 8. 


Schirman, (Sax. /ir-man) vA sheriff. Bib dee Régie ! 


apud Brompton. See Shireman, and Black. mig I K, ' 
98: 
Dehirrensegeld, f Nidan Was a tax siid to herifi 
for keeping the /hire or county-couri: ‘Cartular, Abbat. Se. 
Edmund 37. 

Əchifm, (hima) Arent’ or divifion in ‘the esac Bis 
There was a tlatute made to prevent the growth of /cbijm. 
Anno 12 Ann. See black. Com. 4V. §2,°53. 

Schoolmafter, No perfon fhall keep or maintain a 
fchoolmafter, who does not conitantly go to church, or is 
not allowed by the ordinary 5.in pain of 10/7. a month; 
and the fchoolmafter fhall be-difabled, and fuffer a year’s 
imprifonment, Stat, 23 Eliz. c.1.  Recufants are not to 
be {choolmafters in any publick grammar {chool, nor any 
other, unlefs the perfons be licenied by the bifhop; under 
the penalty of forfeiting 40s. a day. 1 Fac. 1. c. Ae 
Every fchoolmafter keeping any publick or private {chool, 
and every, tutor in any private family, fhall fubfcribe the | 
declaration, that he will conform to the liturgy of the 


church of England as by law eftablifhed, andbe licenfed by _ ; 


the ordinary ; or he fhall for the firft offence fuffer three — 
months imprifonment, Fc. 1367'14.Car.z. ¢. 4. Ifany 
papift fhall be convicted of keeping a {chool, or take upon 


him the education of youth, he thall be adjudged toper- 
. Perfons — 


petual imprifonment. 11 & 12 W. Byard! 
keeping {chools without ai licence from the bifhop, and re- 
ceiving the facrament of the church of Exg/and, taking the 


oaths, & c. (except tutors in reading, writing, and arith- — ¢ 
metick) fhall be committed to the common: gaol for three 


months, &c. 12 dna, Jef 2. c. 7. But this laft ftatute, 
as to. fchoolmafters receiving the facrament of the church, 


is repealed by 5 Gao..1. c4 3. By „our canons, no man By 


fhall teach in a publick fehool, or private houfe, but fuch 
as 
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cafe, ejefione firme, or trefpafs. 


Ade 


as is examined and allowed by the bifhop, and of fober 
life: And all fchoolmafters are to teach the catechifm of 


the church in Englifb or Latin; and bring their fcholars 
to church, and atterwards examine them how they have 
benefited by fermons, e. Can. 77, 79. Tho’ the att 
of uniformity obliges fchoolmafiers only to affent to and 
fubfcribe the declaration, yet it adds according to the laws 
and fiatutes of thisrealm, which prefuppofes fome neceflary 
qualification, And therefore a bifhop may take time to 
inquire into the character of elected {choolmatter, before 
he licenfes him. 2 Strange 1023. See Black. Com. 1 
V. 453. 

SDeilicet, An adverb, fignifies, that is to fay, to wit; 
and hath been often uied in law proceedings. Sir Jobn 
Hobart, in his expofition of this word, fays, it is not a 
direé&t and feparate claufe, nor a direét and intire claufe, 
but intermedia; neither is it a fubftantive claufe of itfelf, 
but it is rather to usher in the fentence of another, and to 
particularife that which was too general before, or diftri- 
bute that which was too grofs, or to explain that which 


_ was doubtful and obfcure; and it muft neither increafe 


nor diminifh, for it gives nothing of itfelf: But it may 
make a reftri€tion, where the precedent words are not fo 
veiy exprefs, but they may be reftrained. Hob. 171, 
172. The word fcilicet, in a declaration, fhall not make 
any alteration of that which went before. Poph. 201, 
204. And yet, in fome cafes, the /ei/icet which introduces 
a fubfequent, fhall not be rejected. 2 Cro. 618. 

- Seve facias, Is a writ judicial, moft commonly to 
‘call a man to fhew caufe to the court whence it iffues, why 
execution of a judgment paffed fhould not be made out. 
This writ is not granted until a year anda day be elapfed 
after a judgment given. Old Nat. Brew. fol. 151. Scire 
facias upon a fine lies not, but within the fame time af- 
ter the fine levied, otherwife it is the fame with the writ 
ef babere facias feifinam. Welt. Symbol. part 2 tit. 
Fines, fect. 137. and 25 E. 3. ftat. 5. cap. 2. and 39 
Eliz. c. 7. Other diverfities of this writ you may find 
in the table of the Regiffer Judicial and Original. See 
alfo Raflall’s Entries, verb. Scire facias. Cowell, 


1. Of the nature of the writ, and in what cafes it is a 
proper-remedy. 

2. Of the {cire facias to revive judgments, and after 
«what time neceffary. 

3. Of the icire facias on recognizances and ftatutes. 

4. Of pleading to a fcire facias. 

5.. Of {cire facias again/? tertenants, and again/? whom to 
be brought, &c, é 
6. Of other points generally, not claffid under the former 
heads. a . 


1. Of the nature of the writ, and in what cafes it is a 

proper remedy. 

A fcire facias is deemed a judicial writ, and founded 
on fome matter of record, as judgments, recognizances 
and letters patent, on whivh it lies to inforce the execu- 
tion of them, or to vacate or fet them afide; and tho’ it 
be a judicial writ of execution, yet it is fo far in nature of 
an original, that the defendant may plead to it, and is in 
that refpect confidered as an attion; and therefore it is 
held, that a releafe of all actions, or a releafe of all eg- 
ecutions, isa good bar to a fci. fa. Lit. fect. 505. Co. 
Lit. 290. b. 291, a. F.N. B. 267. 

But tho’ it be held that a fi. fa. is in nature of an 
original, yet it hath been adjudged, that no writ of error 
lies into the Exchequer chamber on a judgment given in 
B. R. on a fei. fa. the ftatute 27 Eliz, cap. 8. which 
gives the writ of error, mentioning only fuits or ations 
of debt, detinue, covenant, account, actions upon the 
Cro. Car. 286, 300, 
(464. 1 Rol, Rep. 264. 1 Vent. 38.- 1 Salk. 263. 
= Alfo it was formerly held, that the plaintiff could not 
in a fei. fa. recover cofts; but this is now remedied by 
the ftatute 3 & 9 Will. 3. cap. 11. Dal. 95. 3 Bull 
1922.5" r 
= Ifa bill ofexceptions be tendered to a judge, and he 
figns it and dies, a /cire facias lies again{t his executors or 
adminiftrators to certify it. 4 Inf. 438. See 2 Inf. 
428, 


Gia OE 
A fei. fa. lies againft a herif who levies money oh & 
ji. fa. and retains it in his hands. Holt 32. Cro. Jaci 
514. 1 And. 247. Godb. 276. 
So a fi. fa. will lie for a fine affefled on the party at 
the juftice featof a foreft. Cro. Car.'409. Lies to have 
execution of damages recovered in appeal. Cro. Fac. 


549: 

? Upon an elongavit returned by the fheriff, a fci. fa. 
lies again{t the pledges in areplevin, by plaint in the the- 
riff’s court, tranfmitted to the huftings, and fo to B. R. 
by certiorari, Comb, 1. Thata fi. fa. lies again{t the 
theriff for taking infufficient pledges in replevin. Hut 

If one hath judgment in a guare impedit, and after- 
wards, before execution, the party is outlawed, the King 
may have a fti. fa. to execute the judgment, the King 
having privity enough in this cafe to, fue execution, be- 
caufe the thing, as it wasin the plaintiff, vefted in the King. 
Meor 241. Cro. Eliz. 44, 325. Where : having the 
thing gives a fufficient privity to maintain a fci. fa. 
Kelw. 168, 169. 

On a motion to dicharge an outlawry which was par- 
doned by the att of oblivion, the court held that it could 
not be done on motion, but that the party muft bring a 
Jii. fa. onthe at. Stil. 348. 

Where one obtained judgment, and after had judg- 
ment on a fti. fa. thereupon, and then became a bank- 
rupt, and the original judgment was afligned by the 
commiffioners to S. S$. upon motion, it was entered to 
intitle him to the benefit of the judgment on the fti, fa. 
without bringing a new one. 3 Mod. 88. 

A fe. fa. brought by the fucceflor of a prefident of 
the college of phyficians in London, upon a judgment in 
debt obtained by him upon the ftatute 14 H. 8. againit 
practifing phyfick in London without a licence, but died 
before execution; it was objected on demurrer, that the 
fi. fa. ought to have been brought by the executor 


-or adminiftrator of him who recovered: But without ar- 


gument the court held, that the fucceflor might well 
maintain the action, for the fuit is given to the college by 
a private flatute, and the fuit is to be brought by the 
prefident for the time being ; and he having recovered in 
right of the corporation, the law fhall transfer that duty’ 
to the fucceflor of him who recovered. Cro. Fac. 159. 
Dr. Athins v. Gardinor. 

A fti. fa. was brought in the court of C. B. to re- 
verfe a fine in antient demefne ; and it was ruled, that 
no fuch writ lay, but that the party ought to bring his 
writ of deceit. Mich, 7 W. 30°in C. Be Zouch v, 
Thompjfon. 


2. Of the fcire facias to revive judgments, and after what 
time neceffary. 

There have been different opinions whether a fei. fz. - 
lay at Common law; but this doubt, fays my Lord 
Coke, arofe for want of diftinguifhing between perfonal 
and real aétions. 2 Inf. 469. 

At Common law, if after judgment given, or recog- 
nizance acknowledged, the plaintiff did not fue out execu- 
tion within the year, the plaintiff or his conufee was 
driven to his original upon the judgment, and the fcire 
facias in perfonal actions was given by the ‘ftatute of 
Wefim. 2. b+ 45s 

But in real actions, or upon a fine, tho’ no execution 
was fued out within a year after the judgment given or 
fine levied, yet after the year a fti. fa. lay for the land, 
&c. becaufe no new original lay upon the judgment or 
fine. 2 Inf. 470. 

A fe. fa. lay as well in mixed as real actions, and upon 
a judgment in an affife. So it lay upon a judgment‘in a 
writ of annuity. ` Salk. 258, 600. 

It hath been adjuged, that if there be judgment in 
ejectment, and no execution fued thereon in a year and a 
day, an habere facias poffeffionem cannot be fued out after 
without a fire facias; and Holt Ch. J. faid, that as to 
the poffeffion of the land an ejectment was real, and the 
only remedy a termor for years had, and that a recovery 
therein bound the right of inheritance. Salk. 258, 600. 
Comb. 250. Farefl. 64. and fee 1 Sid. 307, 351. 2 
Keb. 303. Shine 161, 3 Lev. 100. Lutw, 1268, - 
I But 


OI 


But tho’ after a year and a day there can be no execu- 
tion of a judgment without a /cire facias, yet if the plain- 
tif hath been delayed by a writ of error, he may take 
out execution within a year and a day after the judgment 
aftirmed. 5 Co. 88. Moor 566. pl. 772. Cro. Eliz. 
706. Godb. 372, Palm. 44. See 1 Rol. Abr. 899. 
Lan. 20. Dennis v. Drake. Cro. Eliz. 416. S.P. 

So if after the year after the recovery the defendant 
brings a writ oferror, and the judgment is affirmed, tho’ 
before the writ of error brought the recoverer was put to 
his fti. fa. yet this afirmance is a new judgment, and 
the recoverer may have within the year after the afirm- 
ance a fi. fa, or capias without a fcire facias. 1 Rol. Abr. 
899. and fee Palm. 449. Latch 193. 

So if he be nonfuit in the writ of error, or if the writ of 
error be difcontinued ; for tho’ in thefe cafes there is not 
any new judgment given, yet the bringing of the writ of 
error revives the firit judgment. Cro. Fac. 364. 1 Rol. 
Rep. 104,113. Vide Rol. Abr. 899. 

lf upon a judgment there be a cefét executio for a year 
after the judgment, the plaintiff within the year may 
take out execution without a fci. fa. 6 Mod. 14, 288. 
Farefl. 64. Salk. 600. 

Alfo it hath been held, that where execution hath been 
taken out after the year and day, it is not void, but 
voidable only. 3 Leon. 404. Salk. 273. 

If the execution is ftaid by injunétion, tho’ the ac of 
the defendant, yet the court will not take notice thereof. 
6 Mod. 28. Salk. 322. and fee tit. Injunéion. 

If judgment be given in debt, and no execution fued 
out within the year, yet the plaintiff may after an award 
of an elegit on the judgment roll, as of the fame term 
with the judgment, continue it from thence, by vicecomes 
non mifit breve ; fo held ona motion to fet afide the execu- 
tion ; and tho’ the court faid that an elegit ought to be 
actually taken out within the year, yet being informed by 
the clerks of the court, that it had been the practice for 
many years to make fuch entry, &c. it was faid to be 
the law of the court, and they ordered the execution to 
ftand. Carth. 283. Seymour v. Greenvil. 2 Shaw. 235. 
SiP Combe 2. S4 R f 

If the demandant or plaintiff taketh his procefs of ex- 
ecution within the year, tho’ it be not ferved within the 
year, yet if he continue the fame, he may have execution 


at any time after the year, 2 Inf. 471. Co, Lit. 290., b. 
and fee 2 Leon. 77, 78, 87. 3 Leon. 259. 4 Leon. 44. 
1 Sid. 59, 1 Keb. 159. 6 Mod. 288. 


If the plaintiff delay the executing of a writ-of inquiry 
till a year after the interlocutory judgment, he cannot do 
it after without a fei. fa. Cafes in B, R. Pafch,.13 W. 3 
Haw v. Cuton, 

In the cafe of the King there need not be any fti. fa. 
after the yearand day. 2 Salk. 603. 

If a judgment be above ten years ftanding, the plain- 
tiff cannot fue a /cire facias without a motion in court; 
if under ten but above feven, he cannot have a /cire fa- 
cias without a motion at fide bar. Note; after fuch mo- 
tion, and judgment revived by fci. fa. if the defendant dies 
before execution, the plaintiff muft fue a new fci. fa. but 
may have it without motion, for the judgment was re- 
vived before. Salk. 598. Hardifty v. Barny. 

After a judgment, if the plaintiff within the year fues 
a fei. fa. he cannot after have a capias within the year till 
he hath a new judgment in the ei. fa. 1 Rol. Abr. goo. 
Trin. 13 Car. 1. Roberts v. Pifing. See Black. Com. 3 V. 


421. 


3. Of the fcire facias on recognizances and fłatutes. 

Recognizances and ftatutes are confidered as judgments, 
being obligations folemnly acknowledged, and entered of 
record, and the fci. fa. on thofe is the judicial writ 
and proper remedy which the conufee hath; but herein we 
muft diftinguifh between recognizances at Common law 
and ftatutes merchant, €sc. for upon the former, if the 
conufee did not take out execution within a year after 
the day of payment afligned in the recognizance, he was 
obliged to commence the fuit again by original ; the law 
prefuming the debt might have been paid, if they did not 
fue execution within the year after the money became 
payable; but this law is altered by We/fm. 2. ¢ 49. by 


5 Oe 


which the conufee hath a /. fa. given him to revive the 


judgment, and put it in execution, if the conufor cannot 


ftop it by pleading fuch matter as the law judges fufi- 


cient for that end, fuch as a releafey 9c. but the conufee 
of a ftatute merchant, €&c. may at any time fue execution 
on them without the delay or charge of a fi. fa. Lit. Re 
89. That a capias lies not on a recognizance, but only a 
Jci. fa. 1 Brownl. 83. Co. Lit. 29r.. 2 Init. 469. 
F: N.B. 296. Bro. Recog. 17. 

Alfo as to recognizances at Common law, and fta- 
tutes and recognizances introduced by. flatute law, we 
muft further diftinguifh, that if on the firft the conufee 
dies before execution fued, his executor fhall not fue it, 
even within the year, without bringing a /ei. fa. againit 
the conufor ; the reafon is, becaufe the law prefumes the 
debt might have been paid to the teitator, and therefore 
will not fuffer the debtor to be molefted, unlefs it appear 
that he hath omitted to perform the judgment; and this 
is to be done by fti. fa. brought by the executor, for the 
alteration of the perfon altereth the procefs at Common 
law ; but this tending to delay, the /¢7. fa. is taken away 
in ftatutes and recognizances by ffatute law, by the feve- 


ral aéts of parliament which introduced them, and there~ | 


fore upon the death of the conufee of a flatute merchant, 
&¥c. his executors may come into Chancery, and upon 
their producing the teftament and the ftatute, fhall have 
execution without a fei. fa. as the teftator himfelf might. 
2 Inf. 395,471. Bro. Stat. Merch. 16, 43, 50. 

If a man be bound in a recognizance to the King, 
upon condition to be of good behaviour, Se. he cannot 
be indicted for breach of the good behaviour, by which 
he forfeits his recognizance, without a fci. fa. for if a 
Jii. fa. had been brought, he might have pleaded fome 
matter in difcharge thereof. 4 Jnf. 181. 1 Rol. Abr. 
goo. What fhall be faid a breach, fee Cro. Car. 498. 
and how to be afligned, fee 3 Bul. 220. Cro. Fac. 415. 
Stil. 369. j 

If a man acknowledges a recognizance to be paid at 2 
day within the year after the date of the recognizance, in 
this cafe he may have execution by. f. fa. or elegit within 
the year after the day of payment, tho’ the year be palt 
from the date of the recognizance. 21 Ed. 3. 22.4. 1 
Rol. Abr. 899, 900. 2 Inf. 471. Vide 2 Rol. Abre 
468. Co. Lit. 292. 

If a man recovers an annuity, he fhall have execution 

for every time that occurs after by f. fa. or elegit with- 
in the year after the time incurred, tho’ the year be paft 
from the judgment, but not after the year without a 
fei. fa. 1 Rol. Abr. goo. 2 Inft. 471. Salk. 258, 
600. 

If two acknowledge a recognizance of 100/. quilibet 
eorum in folide, that is jointly and feverally, the conufee 
may fue feveral fci. fa. againft the conufors upon this re- 
cognizance. 2 Inf. 395. See farther as to fci. fa. 
againft bail, Black. Com. 3 V. 4.16. et infra. 

4. Of pleading to a {cire facias. 

Scire facias may be pleaded to, before judgment given 
upon it; afterwards it is too late: hough a writ of error 
may be brought to reverfe the judgment on the fire facias, 
if that be not good on which the judgment was grounded. 
Ibid. 503. Paymentis no plea at Common law to a fire 
facias upon a judgment ; becaufe it isa debt upon record. 
3 Lev.120. But thisis altered by the 4 & 5 Ann. c.16. What- 
ever is pleadable to the original aétion in abatement, fhall 
not be pleaded to difable the plaintiff from having execu- 
tion ona /cire facias; becaufe the defendant had admitted 
him able to have judgment, 1 Salk. 2. Ifa judgment be 
obtained againft an executor, and afterwards a /cire facias 
is brought againft him upon that judgment, he cannot plead 
a judgment recovered againtt his teftator, and that he hath 
not affets ultra, &Fc. becaufe he might have pleaded it to 
the firt ation; for it is a fettled rule that if a defendant 
hath a matter proper for his defence, and he negledts to 
plead it in bar to the a¢tion at the time he may, he fhall 
never take advantage of it after. 2 Strange 732. In 
fcire facias on a judgment in debt, or other perfonal 
action, the defendant cannot plead non-tenure of the land 
generally, where it is contrary to the return of the fheriff ; 
but he may plead a fpecial non-tenure: But in a fcire 
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facias to have execution in a real action, the defendant 
may plead non-tenure generally, becaufe the freehold is 
in quettion, and that is favoured in law; and the ter- 
tenants may plead there are other ter-tenants not named, 
ind pray judgment if they ought to anfwer guou/g; the 
others are fummoned, &c, though it would be other 
wife if the fi. fac. had been againft particular te- 
nants by name. 2 Salk. 6o1. On a fi. fac. to have 
execution upon'a judgment in action of debt, every ter- 
tenant is to be contributory ; and therefore one fhall not 
anfwer, as long as he can fhew that another is fo, and not 
warned: Contra in a fcire facias upon a judgment in a 
real action; for every tenant is to anfwer for that which 
he hath, and one may be contributory, and the other not. 
3 Nel/. Abr. 204. 


5. Of fcire facias againff ter-tenants, and againf? whom 
to be brought, &c. 

There is to bea fire facias againft the heir and ter. 
tenants to reverfe a common recovery of lands; the fire 
facias is to iflue againft all the ter-tenants, for they are 
to gain or lofe by the judgment in the recovery. Raym. 
16. 3 Mod. 274. A fcire facias to have execution of a 
june, thall not be fued againtt leffee for years ; but againft 
him who hath the freehold, who may have fome matter 
to bar the execution. Cro. Eliz. 471. 2 Brownl. 144. 
In ejeéiment, it was adjudged, that a /cire facias might 
be brought by the leffee, though he was but nominal, 


and that it may be had by the leffor himfelf; as either of 


them may have a writ of error on the judgment : And that 
it might be brought againft thofe who were ftrangers to 


the judgment, and againft the executors of the defendant, 
&e. 2 Lutw. 1267. 


6. Of other points generally, not claffed under the former 

heads. 

A defendant being fummoned upon a fire facias, and 
the fummons returned, if he doth not appear, but lets 
judgment go by default, he is for ever barred. 1 Lev. 
Al; 42. If the fheriff hath returned him warned, he 
dhall not have audita querela on a releafe, &c. for the 
defendant might have pleaded the fame on the return of 
the /eire facias; butif the fheriff return nihil, on which 
an execution is awarded, he fhall have audita querela. 
New Nat. Br. 230. Where there has been no fczre feci, 
and only two xihils, the court will often relieve upon 
motion, and not put the party to an audita querela. Salk. 
93, 264. 2 Strange 1075. Where the plaintiff in the 
judgment releafeth the defendant of all judgments and 
executions, éc. the defendant may upon his releafe fue 
out a writ of fire facias againft the plaintiff in the judg- 
ment ad ‘cognofcendum Jeriptum Juum relaxationis; and he 
need not fue out his audita querela. Hill. 5 W. & M. 
B.R. 

If one fues out two writs of fire facias, one after th 
other, where it is upon a judgment by bill, there ought 
to be fifteen days inclufive between the tefe of the firft 
and return of the fecond fire facias. Salk. 559. And 
the refle of the alias feire facias is to be the day of the 
return of the firt. 3 Ann, B.R. 9g Lill. 503. Cotte 
allowed in fuits on writs of fire facias, Ge. Vide Stats 
Sits Og Wing. ei <1 1: z 

For more learning on this fubje@, fee 4 New Abr. and 19 
Vin. Abr. zit, Scire facias, and Wilfon, par. 1. 98, 243. 
pate (2-615 972. 

Scire facias againt bail, To an adtion, is where a 
capias ad fatisfac. is fued out and returned non eft inven- 
tus againft the principal, and the writ filed; after which 
this writ is brought to have execution againft the bail, 
&c. And if upon the fire facias, or two nihils returned, 
the bail do not appear, judgment fhall be entered againft 
them. 1 Inf. 290. Lutw. 1273. InC. B. there is but 
one fcire fac, againft the bail, and upon a nihil return- 
ed, there is execution ; but in B. R. there are two fcire 
facias’s and two nikils, and the firft is to be duly re- 
turned, before the fecond fued out; and there muft be 
fifteen days inclufive between the ¢efe of the firt and 
the return of the laft. 2 Salk. 599. There muft be a 
particular warrant of attorney to a fcire facias againft 
the bail; for fuch a warrant in the principal action is 


as 


error. 





So G1 


no warrant to the /czre facias, becaufe thefe are difting 
actions; and the particular warrant is to be entered 
when the fuit commences, which is when the writ is re- 


turned. 2 Salk. 603. 


When a fcire facias is brought 


again{t the bail, it muft be in ea parte; and where it is 
brought again{ft the defendant in the principal action, it 
isto be in hac parte. 
cuted on a /cire fac. when a writ of error is depending 
in the Exchequer-Chamber, and the defendants the bail 
will confefs judgment, and enter into a rule to pay the. 
debt, or to deliver up the principal within four days after 


2 Salk. 599. If bail are profe- 


the judgment affirmed; in fuch cafe the proceedings on 


the /cire facias fhall be ftayed, Mod. Caf. in L. & E: 


130. And if there be no good judgment againft the prin- 


cipal, judgment againft the bail by /cire facias may bé 
reverfed, Sec. 


3 Nef. Abr. 190. See Bail, and Black. 


Com. 3 V. 416. 


Orire facias ad audiendum Errors, On writs of 
There are to be fifteen days between the tefe and 


return of every /cire fac. ad audiend. error. upon a writ of 
error returnable in B: R. And if on the return of two 
nichils, &Fc. the defendant in error doth not appear, it is 
not then with him asin cafe of a fti. fac. quare execution? 
non, (Fc. But the caufe is to be fet down to be heard by 


the court, and the plaintiff in errors fhall be heard there- 
unto ex parte. 2 Lill. Abr. 499. Ifa writ of error is 


brought in B. R. and the record brought in, the de- 
fendant appearing may thereupon fue out a fcire facias 
quare executionem habere non debet, and an alias fei. fac. 
after that, if there be not a /cire feci returned on the firft 
writ; and if the plaintiff in error after a fti. fe. or two 
nichils returned, doth not, before the rule for judgment 
upon the /cire fac. is out, appear and aflign errors, or 
plead to the fcire fac. there will be judgment againft 
him, Quod habeat executionem, Se, 

depends ftill until judgment is affirmed or reverfed, or the 
plaintiff in the errors is nonfuited. did. 502. 


But the writ of error 


cire facias in detinue. In detinue, after judgments 


the plaintiff fhall have a difringas, to compel the defend- 
ant to deliver the goods, by repeated diftreffes of his chat- 
tels; or elfe a /eire facias againft any third perfon in 
whofe hands they may happen to be, to fhew caufe why 
they fhould not be delivered. Black. Com. 3 V. 413. 


Scire facias to remove an ulurper’s clerk. On a guaré 


impedit, and ne admittas {ued out, if the bifhop, after re- 
ceipt of the latter writ, admit any perfon, even though 
the patron’s right may have been found in a jure patrona- 
tus, then the plaintiff, after he has obtained judgment in 
the quare impedit, may remove the incumbent, if the 


clerk of a ftranger, by writ of /cire facias. 
3 V. 248. 


Black, Com. 
Scire facias upon a recognizance In Chancery, may 


be fued out to extend lands, &c. Ifupona fcire facias 
upon a recognizance in the Chancery, the record be tranf- 
mitted into B. R, to try the ifue, and the plaintiff is non= 
fuit; he may bring a new fci. fac. in B. R. upon the 
record there, 

ledged, and the cognifor afterwards confeffeth a judgment, 
and the land is extended thereon ; in this cafe the cognifee 
fhall have a fcire facias to avoid the extent of the lands; 
but if the judgment be on goods, it is otherwife. 1 
Browznl. 37. 


Jance of the peace, Sc. removed into B. R. 


2 Saund, 27. Where a ftatute is acknow- 


3 Nelf. Abr. 186, Sci. fac, lies on recogni 


Scire fatias to repeal letters patent and grants. 


Where the crown hath unadvifedly granted any thing by 
letters patent, which ought not to be granted, or where 
the patentee hath done an aĉ that amounts to a forfeiture 


of the grant, the remedy to repeal the patent, is by writ 


of fcire facias in Chancery. Black. Com. 3 V. 260, 261. 
which wide. 


the record is, which is in Chancery; and there are to be 
two of thefe writs {ued out of the petty-bag office directed 
to the fheriff of Middlefex, who by. a letter under the feal 
of his office muft fend notice to the corporation or perfor 
whofe concern the patent is, that there is a /cire facias 
iffued out returnable at fuch a time, and remaining eh 
him, for the revocation of fuch a patent, and thatif they 
do not appear thereunto, judgment will be had againft 


them by default; and this letter to be delivered to the 


io C corpo- 
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corporation or perfon interefted in fuch parent, by fome 
perfon who can make oath thereof. Daltons Sheriff. On a 
fii. fac. out of Chancery returnable in B. R. to repeal 
letters patent, it was held, that if the Zetters patent are 
granted to the prejudice ef any perfon, as if a fair is grant- 
ed to the damage of the fair of another, ĉc. he may have 
a fcire facias on the inrollment of fuch grant in Chan- 
cery, as well as the Kingin other cafes ; but it may bea 
queftion, whether a /cire facias upon a record in Chancery 
is returnable in B. R. though after it is made returnable 
into B. R. that court, and not the Chancery, hath the jurif- 
dition of it. Mod. Caf: 229. In all cafes at Common 
law, where the King’s title accrues by a judicial record, 
and he grants his eftate over; the party grieved could 
not have a fcire facias againft the patentee, but was forced 
to his petition to the King; otherwife it is when his title 
is by conveyance on record, which is not judicial. 4 
Rep. 59. The King-hath a right zo repeal a patent by 
fiire facias, where he was deceived in his grant, orit is 
to the injury of the fubje&. 3 Lev. 220. And where a 
common perfon is obliged to bring his action, there, upon 
an inquifition or office found, the King is put to his fire 
facias, Sc. g Rep. 96. A feire facias to repeal letters 
patent doth not abate by the demife of the crown. 1 
Strange 43. ` 

Scire facias’s Have iffued to repeal the grants of of- 
fices, for conditions broken, non-attendance, &¢. And for 
difability, or in cafe of forfeiture, the offices may be 
feized without fei. fac. 3 Nelf, Abr. 201, 202. See 
Black. Com. 3 V. 261. 

®cire facias in appeal of murder, before a pardon 
fhall be allowed: vide Appeal. 

Scire feci. Isthe return of the fheriff, on a feire fa- 
cias, that he hath caufed notice to be given to the party, 
againft whom the /cire facias iffued. See the return Black. 
Com. 3 V. xxv: 

SDcirewwpte, The annual tax or preftation paid to the 
Sheriff for holding the affizes or county courts.—ZJn /olutiis 
pro quadam penfione vocata Scirewyte annuatim 10 fol.— 
Paroch. Antiq. p. 573. 

Breite, (Situs) Signifies the fetting or ftanding of any 
place ; the feat or fituation of a capital meffuage, or the 

round whereon it ftood. Mon. Ang. Tom. 2. fol. 278. 

he word in this fenfe is mentioned in the ftat. 32 H 8. 
£. 20, and 22 Car. 2. cap. Il. 

Scolds, Ina legal fenfe are troublefome and angry 
women, who by their brawling and wrangling amongit 
their neighbours, break the pubick peace, and increafe 
difcord. Stat.51 H. 3. They are inditable in the fhe- 
riff’s turn, and punifhed by the cucking-ftool, ce. Kitch. 
13. See Caffigatory, and Black. Com. 4 V. 169. 
reot and tot, (Sax. Sceat, pars, & Liot, i. e. Sors) 
Signifies a cuftomary contribution laid upon all fubjetts, 
according to their ability. Spelm. Nor are thefe old 
words grown obfolete, for whoever in like manner (though 
not by equal proportion) are affeffed to any contribution, 
are generally faid to pay ftot and Jot. Stat. 33 H. 8, 
c. 9. 

Seotal or Deotale, Is where any officer of a foref 
keeps an alehou/fe within the foreft, by colour of his office, 
¢caufing people to come to his houfe, and there {pend their 
money for fear of his difpleafure: It is compounded of 
Scot and ale, which by tranfpofition of the words is other- 
wife called an alefhot. This word is ufed in the charter of 
the forelt, cap. 8. Nullus foreftarius faciat Scotallas, 
wel garbas colligat, vel aliquam colledtam faciat, Sc. Man- 
wood 216. 

Scottare, Thofe tenants are faid /cortare, whofe lands 
are fubject to pay /cot. Mon. Ang. Tom. 1. pag. 875. 

Scotland, Is united to England by 5 Aun. In the reigns 
of King James 2. and King Charles 2. Commiffioners were 
appointed to treat with commiffioners of Scotland, con- 
cerning an union. But thebringing about this great work, 
was referved for the reign of Queen Anne. The 1 dna. 
cap, 14. ordained articles to be fettled by commiffioners 
for the union of the two kingdoms, &c. and by the 5 dun. 
cap. 8, the union was effected; the kingdoms united are 
to be called Great Britain ; and the crofs of St. George and 
St. Andrew to be conjoined ; they are to be reprefented by 
one parliament, and fixteen peers of Scotland, and forty- 
five commoners are to be elected for Scotland, and have 
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all the privileges of parliament as peers and commoners 
of England: 'The fubjeéts of either kingdom fhall have 
freedom of trade, and be liable to the fame cuitoms, and 
like laws for publick government, &c. Kirk-government 


of the church is confirmed ; and the courts of jultice are * 


to remain the fame as before the union, but fubjecé to re- 
gulation: When 1,997,763 l fhall be raifed in England 
on a Jand-tax, Scotland is to be charged with 48,o00/, 
And Scotland is to have an equivalent for being charged 
towards the payments of the debts of England, Sc. A 
court of Exchequer is ereéted in Scotland, to be a court 
of record, revenue, and judicature for ever; and barons 
of the faid court to be appointed, who fhall be judges 
there: Statute 6 Aun, cap. 26. Peers of Scotland, and 
all officers civil and military, &c. are to take the oath of 
abjuration, &c. A peer committing high treafon or fe- 
lony in Scotland may be tried by commiifion under the 
Great Seal, conftituting juftices to inquire, &c. in Scot- 
land: And the King may grant commiffions of oper and 
terminer in Scotland, to determine {nch treafon, &c. By 
6 Ann. c. 14. and.7 Ann, cap. 21.: Perfons having lands 
in Scotland, guilty of high treafon by correfponding with, 
affifting, or remitting money, &&c. to the pretender, on 
conviction, are to be liable to the pains of treafon; and 
their vaffals continuing in dutiful allegiance, fhall hold — 
the faid lands of his Majefty in fee and heritage for ever, 
where the lands were fo held of the crown by the offender : 
And tenants continuing peaceable and occupying land, 
are to hold the fame two years rent free, 
20. An att for difarming the Highlands of Scotland; and 
requiring bail of perfons for their loyal and peaceable be- - 
haviour, &c. 1 Geo. 1. cap. 54. Perfons fummoned 
are to bring in and deliver up their arms, or refufing 
to do it, fhall be taken as lifted foldiers to ferve his Ma- 


jefty beyond the feas; and concealing their arms, are lia- 


ble to penalties: Alfo the lords lieutenants or juitices 
of the peace, may appoint perfons to fearch houfes fur 
arms, Jc. Statute 11 Geo. 1. cap. 26, When any or- 
dinary place is vacant in the court of feffions in Scotland, 
the King may nominate a perfon, who is to be examined 
by the lords of the feffion, and then admitted, &c. 10 
Geo, 1. cap. 18. And the eleétion of members of parlia- 
ment for Scotland, is particularly regulated by a late fta- 
tute; requiring the magiftrates to fummon the councils of 
boroughs, and an oath to be taken by every freeholder and 
voter as to the eftates to qualify them, that they are ac- 
tually their own, and not fictitious ; and fheriffs or fte- 
wards not to make any falfe return, (vc. under the penalty 
of 500/. recoverablein a fummary way: And no judge 
of the court of feffion, or baron of the Exchequer in- 
Scotland, fhall be eleéted a member of parliament. Stat. 
7 Geo, 2. cap. 16. See 16 Geo. 2. cs 13. The city of 
Edinburgh in Scotland, to forfeit 2000 /. on account of the 
murder of Captain Porteus; (who was hanged by the 
mob, for caufing his foldiers to fire upon perfons hifling at 
an execution) and a reward of zoo/. ordered for apprehend- 
ing the offenders. 10 Geo. 2, cap. 34. Acts for regulating 
the making of plaidings, ftockings, &c. And ofthe unen 
manufactures in Scotland. See 6 Geo, 1. and 13 Geo. 1. 
c. 26. In time of fcarcity, perfons may import victuals 
from Ireland into Scotland, on obtaining a licence for it, 
Ee. 14Geo. 2. cap.7. By the flatute 19 Geo. 2 se ga 
Every juror for trial of high-treafon or mifprifion of trea- 
fon, fhall be poffeffed in his own or his wife’s right of 
lands, éc. as proprietor or life-renter within the iire, 
&e. of the yearly value of 40 5. Sterling at leaft, or valued 
at 305. Sterling per annum in the tax roll. By the ftat. 
19 Geo. 2..c. 38. Paftors or minifters not duly qualified 
are not to officiate in epifcopal meeting-houfes, and 
perfons reforting to unregiftred meeting-houfes are fub- 
ject toʻa penalty of 5 /, fc. and if a peer, heis difquali- 
fied from voting, or being elected. By the Stat. 2a Geo, 
2. c. 32. the two colleges of St. Salvator and St. Leonard 
in the univerfity of St. Ardrews are united. By the ftat, 
20 Geo. 2. c. 43. the heretable jurifditions are taken away 
and reftored to the crown, and more effectual provifion is 
made for the adminiftration of juftice by the King’s courts 
and judges there: And all perfons ating as procurators, 
writers or agents in the law, are to take the oaths. By 


the ftat, 20 Geo. 2, c. 50. the tenure of ward-holding is 
taken - 


1 Geo. 1. cap. | 
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taken away, and converted into blanch and fen-holding. 
The cafualties of fingle and life-rent efcheats, incurred 
by horning and denunciation for civil caufes is taken 
away. A fummary procefsis given to heirs and fucceffors 
againft fuperiors. The attendance of vaffals at head- 
courts is difcharged. Heirs and poffeffors of tailzied 
éftates, are empowered to fell to the crown, By the ftat. 
21 Geo. 2. c. 19 Offences of high-treafon, committed 
in the fhire of Dumbartain, Stirling, Perth, Kincardine, 
Aberdeen, Invernefs, Nairn, Cromartie, Argyl, Forfar, 


. Bamf, Sutherland, Caithne/s, Elgine and Rofs, or thechire 


or itewartry of Orkney, may be inquired of in any fhire 
in Scotland, as fhall be afligned by the King. Jurors may 
come out of adjoining counties. The prattice of taking 
down evidence in writing, in crimes not affecting life or 
tmemter, abrogated. By the Stat. 19 Geo. 2. c. 39. 20 
Geo. z. c. 51. and 21 Geo. 2. c. 34. Provifion is made for 
difarming the Highlands, and reftraining the ufe of the 
Highland drefs; and the mafters and teachers of private 
fchools, chaplains, tutors, and governors of youth and 
children, are to take the oaths to his Majefty. ‘The Stat. 
22 Geo. 2. c. 29. For order for making an authentick roll 
of valuation of the thire of Argyl. By the Stat. 22 Geo. 
2. c. 48. The court before whom any indiftment for 
high-treafon, or mifprifion of high treafon in Scotland 
fhall be found, may iflue writs of capias, proclamation, and 
ry i againft the party, if not in cuftody ; whereon the 
defendant not appearing, fhall be deemed outlawed and 
attainted of high treafon, or mifprifion of high-treafon ; 
perfons out of the kingdom, and returning within a year, 
may traverfe the indi€tment. See Stat. 25 Geo. 2. c. 20. 
to obviate doubts that have arifen with regard to the ad- 
miffion of the vaffals of the principality of Scotland, and 
payment of their rents and duties, and Stat. 25 Geo. 2. c. 
41. for annexing certain forfeited eftates in Scotland to the 
crown unalienable, and for making fatisfaction to the law- 
ful creditors thereupon, and applying the rents thereof 
for the better civilizing the Highlands, and Star. 26 Geo. 
2. c. 29. for explaining and amending, 19 Geo. 2. c. 39. 
and 20 Geo, 2.¢. 51. and fat. 26 Geo. 2. c. 36. For 
erecting publick buildings in the city of Edinburgh; and 
for widening and inlarging the ftreets of the faid city. 

See the Tables to the Statutes. Vide alfo, Black. Com. 
1V.95, 168. 4V.116, 420, 

Scots. Affeflments by commiffioners of fewers are fo 
called. 

Scripture. All profane f{coffing of the Holy Scripture, 
or expofing any part thereof to contempt and ridicule is 
eee y fine and.imprifonment. 1 Hawk. P. C. 7. 

ide, Black. Com. 4 V. 59. 

SHcriveners, Are mentioned in the ftatute againtt w/ury 
and exceffive intereft of money. 12 Ann. c. 6. Ifa fri- 
wener is intrufted with a bond, he may receive the intereft ; 


and if he fails, the obligee thall bear the lofs; and fo it 


is if he receive the principal, and deliver up the bond, for 
being intrufted,with the fecurity itfelf, it fhall be pre- 
fumed he is tru(ted with power to receive the principal and 
intereft; and the giving up the bond on payment of the 
money is a difcharge thereof: But if a /crivener be intruft- 
ed with a mortgage-deed, he hath only authority to re- 
ceive the intereft, not the principal; the giving up the 
deed in this cafe not being fufficient to reftore the eftate, 
but there mutt be a reconveyance, &c. Decreed in Chan- 
cery, Hill. 7 Ann. 1 Salk. 157. Itis held, where a fcri- 
vener puts out his client’s money on a bad fecurity, which 
on inquiry might have been eafily found fo; yet he can- 
not be charged in equity to anfwer the money: for it is 
here faid no one would venture to put out money of ano- 
ther upon a fecurity, if he were obliged to warrant and 
make it good, in cafe a lofs fhould happen, without any 
fraud in him. Preced. Chanc. 146, 149. See 19 Vin. 
Abr. 289—292. 

Deutage, (Scutagium, Sax. Scildpenig) Was a tax or 


contribution, raifed by thofe that held lands by knights- 


fervice, towards furnifhing the King’s army, atone, two, 
or three marks for every knight’s fee, Henry the Third, 
for his voyage to the holy land, had a tenth granted by 


_ the clergy, and Scutage, three marks of every knight’s 


fee, by the Jaity. Baronag. Anglia, 1 Part. fol. 211. b. 
‘This was alfo_ levied by Henry the Second, Richard the 
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Firft, and King Fobn.. See Efcuage, and Black. Com. 1 
V. 309. 24. 74. 

Scutagio habendo, A writ that anciently lay againft 
tenants by knight=/ervice, to ferve in the wars, or fend 
fufficient perfons, or to pay a certain fum; ic. F. N.B. 
83. 
Seutt, A French gold coin of 35. 4 d. in the reign of 
King Hen.5. And Catherine Queen of England had an 
affurance made her of fundry caftles, manors, lands, &c. 
valued at the fam of forty thoufand /cutes, every two where- 
of were wortha noble. Rot, Parl. 1 Hen, 6. 

Seutella, (from Scutum, Sax. Scutel) A feuttle, any 
thing of a flat and broad fhape, like a fhield. 

. HSeutella cicemofpnaria, An alms bafket or {fcuttle. 
Paroch. Antig, 

Scutum Friozum, A fhield or coat of arms—Nove- 
rint univerfi per præfentes me Johannem K. dedifé, Sc. 
Richardo P, filio Humfridi P. Scutum Armorum meorum z 
Habend’ &F tenend’ ac portand’ & utend’ ubicunque voluerit 
fibi S haredibus Juis imperpetuum, ita quod nec Ego nec ali~ 
quis alius nomine meo aliquod jus vel clameum feu calumpniam 
in pradidio {cuto habere potuerimus, fed per prafentes fumus 
exclufi in perpetuum, In cujus rei tefimonium, Se. Date 
apud Knightley, anno 14 H. 6. 

Scplowit, (Sax.) Is a mul& for any fault; from 
the Saxon Scild, i.e. Delium, & Wite, pena. Leg. 
Hen. 1. 

Seyra, A fine impofed on fuch as negleéted to attend 
the /cyregemot court, which all tenants were bound to do. 
Mon. Ang, Tom. 1. p. 52. 

Dcpre-gemot, (Sax.) Was a court held by the Saxons 
twice every year by the bifhop of the diocefe, and the 
earldorman, in fhires that had earldormen ; and by the bi~ 
fhop and fheriff, where the counties were committed to 
the fheriff, éc. wherein both the ecclefiaftical and tem- 
poral laws were given in charge to the county. Seld, 
Tit. Hon. 628. This court was held three times in the 
year, in the reign of King Canutus the Dane.—Et babeatur 
in anno ter Bergimotus & Scyremotus. Leg. Canut. c. 38 
And Edward the Confefor appointed it to be held twelve 
times in a year. Leg. Edw. Conf. c. 35. 

Sea, (Mare) By ftatute the /ea is to be open to all mer- 
chants. 18 Edw. 3. c. 3. The main fea, beneath the 
low-water-mark, and round England, is part of England; 
for there the admiral hath jurifdiction. 1 Inf. 260. 5 
Rep. 207. The feas which inviron England are within 
the jurifdiétion of the King of England. 1 Roll. Abr. 528. 
Sovereignty of the fez. Vide Navy. 

Searbanks. See Banks. See the ftatutes, 6 Geo. 2. 
c. 37. & 10 Geo. 2. c. 32. whereby it is made felony 
without benefit of clergy, malicioufly to cut down any 
river or fea-bank, whereby lands may be overflowed. 

Deal, (Sigillum) Is a ttamp engraved with a particu- 
lar impreffion, which is fixed upon the wax that clofes 
letters, or affixed asateftimony. Jokn/ The firlt faled 
charter we find extant in Exgland, is that of King Edward 
the Confeffor upon his foundation of Wefminfter Abbey. 
Dugdale’s Warwickfbire, fol. 138. b. Yet we read in the 
manufcript hiftory of Offa, King of the Mercians—Rex 
Offa literas Regii Sigilli fui munimine confignatas eidem 
nuncio commifit deferendas. And that feals were in ufe 
in the Saxons time, fee Taylor’s Hiftory of Gavelkind, fol, 
73. It was ufualin the timeof H. 2. and before, to feal 
all grants with the fign of the crofs: Has donationes  or~ 
dinationes confirmarunt ES cruce fignarunt Henricus Rex & 
Mathildis Regina. Monatt. 3 tom, fol. 7. And Ordericus 
Vitalis tells us, That archbifhop Dunffan with his fuffra- 
gans, prediGarum rerum donationem facto crucis in Charta 
figno corroboravit, lib. 4. That moft of the charters of the 
Englifo-Saxon Kings were thus figned, appears by IJngul- 
phus, and in the Monafficon, and that the croffes were all 
gold. Butitwas not fo much ufed after the conquett. 
Cowell. See Sigillum, Wang. 

Writs touching the Common law not to go out under 
any of the petty feals, 28 Ed. 1. f. 3- c. 6. 

The courfe in which the King’s grants fhall pafs the . 
feals, 27 H, 8. c. 11. Where clerk of the Privy feal to make 
warrants to the chancellor, 27 H. 8. c. 11. f.2, What 
fees the clerk of the fignet is intitled to, 27 H. 8. c 11. f 
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á; 8. What fees are not payable on granits of leafes; 27 
H. 8. c. 11. f: 12. Counterfeiting Great feal, Gc, ex- 
cepted out of general pardon, 20 Geo. 2. ¢. 52. f. 9. 

As to counterfeiting the King’s Great or Privy feal, it 
is high treafon. See Black. Com. 4 F. 83, 89, and 1 
Mar. ft. 2.°c. 6. With refpec& to the ufe; ce. of the 
Great feal, fee Black. Com. 2V. 346. 3 V. 47. As to 
the feal of a corporation, Black. Com. 1V. 475. Andas 
to the Privy feal, 76.2 V. 347. With refpect to fealing 
of deeds, id. 305. And as to the antiquity of feals, zd. 
305. 
Dutina Are laws relating to the fea ; as the Jaws 
of Oleron, Fc. See Oleron Laws. 

Sealer, (Sigillatcr) Is an officer in Chancery appoint- 
ed by the Lord Chancellor, or Lord Keeper of the Great- 
feal of England, to feal the writs and inftruments there 
made in his prefence. 

Sealing Deeds, Makes perfons parties to them ; and 
if they are not thus fealed they are void. Dyer 13. If 
a feal is broken off, it will make the deed void, and 
when feveral are bound in a bond, the pulling off the 
feal of one makes it void as to the others. 2 Lev. 220. 
But in a deed of covenants, ’tis held that a perfon’s 
breaking off the feal of one of the covenantors, after ma- 
king the covenant, fhall avoid the deed only againft him- 
felf. Cro. Eliz. 408, 546. In ‘cafe the feal of a bond 
be broken or eat off by rats, or it is’ any ways cancelled, 
no action can be brought on fuch bond, &c. 2 Bulf. 
246. But relief may be had in equity. 

Dutchy feal, Exchequer feal, Great feal, Privy feal, /eals 
of office, of bifbops, Jc. Vide the heads. As to fealing 
of deeds, fee Black. Com. 2V. 305. 

Sca:Marks. The erection of beacons, light-houfes, 
and /ea-marks, is a branch of the royal prerogative. By 8 
Eliz. c.13. The corporation of the Trinity-Houfe are im- 
powered to fet up any beacons or /ea-marks wherever they 
fha!l think them neceffary ; and if the owner of the land 
or any other perfon fhall deftroy them, or fhall take down 
any fteeple, tree, or other known /ea-mark, he {hall for- 
feit 100/. or, in cafe of inability to pay it, fhall be if 

JfaGo outlawed. 

MSeamen, Retained to ferve the King, are punifhable 
for departing without licence. Stat. 2 R.2. And fight- 
ing, quarrelling, and difturbances of /eamen may be pu- 
nifhed by the commiffioners of the navy by fine and im- 
prifonment. 19 Car.2, c. 7. Regiftred /eamen are ex- 
empted from ferving upon juries, or in any parifh office, 
&c. And fhall have 40s. per annum bounty-money, be- 
fides their pay; and on difability of fervice be admitted 
into Greenwich hofpital: And /eamen to the number of 
30,000 were to be regiffred for the King’s fervice, by Stat, 
9 F 8W. 3%. ¢. 21- repealed g Ann. 24. See Stat. 1 
Geo. 2. c. 19. Seamen on board Englifh merchant fhips, 
maimed in fight againft an enemy, fhall be admitted into 
the hofpital at Greenwich, as other /eamen wounded in the 
fervice of his Majefty. 8 Geo. 2. ce. 29. Provifion for re- 
lief of widows of fea officers, fee 6 Geo. 2. c. 25. Vide 
Navy and Mariner, and Black. Com. 1 V. 418. 

HSeamens Cages. They are one proper object of the 
Admiralty jurifdiction, even tho’ the contraét be made for 
them upnn the land. 1 Ventr. 146. Black. Com. 3 V. 
107. Yet the courts of Common law have jurifdiction ; 
and an action may be maintained for work and labour. 

Sean-Fith, Seems to be that fort of fe which is ta- 
ken with a large and long net, called a fan, Stat. 1 
a rA 

Searcher, An officer of the Cuffoms, whofe bufinefs it 
is to fearch and examine fhips outward bound, if they have 
any prohibited or unaccuftomed goods on board, &c° 
This officer is mentioned in the Stat. 12 Car.2, And 
there are /earchers concerned in alnage duties; of leather, 
and in divers other cafes. 


Sea-reeve, In villis maritimis eff qui maritimam Domini. 


jurifdiftionem curat, littus luftrat, S ejecium maris (quod 

wreck appellatur) Domino colligit. Spelm, ‘ 
Sea-Bovers, Pirates and robbers at fea, Stat, 16 Car. 

2. c.6. Vide Pirates, ‘ 
Secondary, (Secondarius) Is an officer who is /econd, 

or next to the chief officer; as the Secondaries to the Pro- 

thonotaries of the courts of B. R, and C. B. The Secondary 
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of the Remembrancer in the Exchequer ; Secondary of thé 
Compter, Fc. 2 Lill. Abr. 506, Secondary of the King’s 
Bench, may have three clerks. 2 Geo. 2. ¢. 23. 


Secondary of the Office of Piby Seat, Is taken. 


notice of by 1 Edw. 4. c. I. 

SDecondarp Convepances, Thofe which prefuppofe 
fome other conveyance, and precedent, and only ferve ta 
confirm, alter, reftrain, reftore, or transfer the intereft 
granted, by fuch original conveyance, Black. Com. 2V. 


324. 

Secondary Wie. A ufe, tho’ executed, may change 
from one to another by circumflances ex poft facto; as, if 
A. makes a feoffment to the ufe of his intended wife and 
her eldett fon for their lives, upon the marriage the wife 
takes the whole ufe in feveralty ; and, upon the birth of a 
fon, the ufe is executed jointly in them both. This is 
fometimes called a /econdary, fometimes a fhifting ule. 
Vide Black. Com. 2V. 334, 335- : 

Second Deliverance, (/ecunda deliberatione) Is a judi- 


cial writ that lies after a nonfuit of the plaintiff in replevin, — 


and a returno habendo of the cattle replevied, adjudged to 
him that diftrained them; commanding the fheriff to re- 
plevy the fame cattle again, upon fecurity given by the 
plaintiff in the replevin for the re-delivery of them, if the 
diftrefs be juftified, It is a fecond writ of replevin, Ge. 
F.N. B. 68. 

Decond Marriage, (/ecunde nuptiæ) Is when after the 
deceafe of one aman marries a fecond wife; which th 
law terms bigamus. 

Seconds, To duellers: See Homicide, Murder. 

Second Hurcharge, writ of. 
of common, upon a writ of admea/urement of pafture, the 
fame defendant furcharges the common again, the plain- 
tiff may have this writ of /econd furcharge, de fecunda fua 
peroneratione, which is given by the ftatute Wefim. 2.¢. 13 
Ed. 1. c. 8. And thereby the fheriff is directed to in- 
quire by a jury, whether the defendant has in fact again 
{urcharged the common, contrary to the tenure of the laft 
admeafurement: And if he has, he fhall then forfeit to 
the King the fupernumerary cattle put in, and thall alfo 
pay damages to the plaintiff. Black. Com. 3 V. 239. 

Secretary, (Secretarius à Secretis) A title given to him 
that is ab Epiftolis EF Scriptis Secretis ; as the two Secreta- 
ries of State, Fc. The Secretaries of State have an extra- 
ordinary truft which renders them very confiderable in the 
eyes of the King, and of the fubject alfo ; whofe requefts 
and petitions are for the moft part lodged in their hands, 
to be reprefented to his Majefty, and to make difpatches 
thereupon, purfuant to his Majefty’s directions: They are 
Privy Countellors, and a Council is feldom or never held 
without the prefence of one of them; they wait by turns, 
and one of thefe Secretaries always attends the court, and 
by the King’s warrant, prepares all bills or letters for the 
King to fign, not being matter of law. And depending 
on them is the office called the Paper Office, which con- 
tains all the publick writings of ftate, negotiations, and 
difpatches, all matters of ftate and council, Gc, and they 
have the keeping of the King’s feal, called the /ignet, be- 
caufe the King’s private letters are figned with it. There 
was but one Secretary of State in this kingdom, ’ti]l about 
the end of the reign of King Hen. 8. but then that great 
and weighty office was thought proper to be difcharged by 
two perfons, both of equal authority, and ftiled Principal 
Secretaries of State. "The correfpondence with all parts of 
Great Britain is managed by either of the Secretaries, 
without diftinétion ; but in refpe& to foreign affairs, all 
nations which have intercourfe of bufinefs with Great 
Britain, are divided into two provinces, the Southern and 
the Northern; of which the Southern is under the /enior, 
and the Northern is under the junior Secretary, Sc, Our 
Secretaries of State have power to commit perfons for trea- 
fons, and other offences againft the ftate, as confervators 
of the peace at Common law, or as juftices of peace all 
over England; and it is incident to their office. 1 Salk. 
347» Wood's Infi. 458. Qu. If they are not conftantly 


+$ 


named in the commiffions of the peace for every county — 


in England and Wales; and whether they have any 


| power to commit but in virtue thereof, as juftices of the 


peace? See Black. Com. xV. 338, we) Anti aa 


A Touching — 


If after admeafurement ` 


‘ 


RYE 















Aia 


ai 


oe. ne ar 





5S ED 


Touching the power of a Secretary of State to commit | 


criminals for high treafon, writing feditious libels, &c. 
fee Wilfon, par. 2. 288. 

She Secretary of State, as fuch, is not a confervator, or 
juftice of the peace; nor is he, or the King’s meffengers 
in ordinary acting under his warrant within the meaning 
of the ftatute. 24 Geo. 2. c. 44. Entick clerk v, Carrington 
and others. C. B. M. 6 Geo. 3. Wilfon, par. 2. fo. 290, 
291. 

E AR or Suit, (a /equendo). By this word was an- 
tiently underftood the witneffes or followers of the plain- 
tiff. Seld. in Fortefe. c. 21. Black. Com. 3 F. 295. 

eta ad Curiam, Is a writ that lies againft him who 
refufes to perform his fuit either to the county or court- 
baron, F.N.B. f. 158. 

Deta ad Juttitiam faciendam, Is a fervice which a 
man is bound to perform by his fee. Braéon, lib. 2. cap. 
16, num. 6. 

Deita curiae, Suit and fervice done by tenants at the 
court of their lord. Paroch. Antig. p. 320. 

Secta facienda per illam quae habet aeníiciant par: 
tem, Is a writ to compel the heir, who hath the elder’s 
part of the coheirs, to perform fervice for all the copar- 
ceners. Reg. Orig. fol. 177. 

Hetta Molendini, A writ lying where a man by 
ufage time out of mind, &~. hath ground his corn at 
the mill of a certain perfon, and afterwards goeth to an- 
other mill with his corn, thereby withdrawing his fuit to 
the former: And this writ lies efpecially for the Lord 
againft his tenants, who hold of him to do fuit at his mill. 
Reg. Orig. 153. F. N. B. 122. The count in the writ 
Jefa molendini may be on the tenure of the land; or upon 
prefcription, vig. That the tenant, and all thofe who 

held thofe lands, have ufed to do their fuit at the plaintiff’s 
mill, ĉc. New Nat. Br. 272. Seda ad molendinum, and 
alfifes of nufance are now much turned into actions of the 
cafe. See Black. Com. 3 V. 235. 

„Decta Regalis, A fuit by which all perfons were bound 
twice in a year to attend the /Leriff’s tourn; and was cal- 
led regalis, becoufe the fherift’s tourn was the King’s leet, 
wherein the people were to be obliged by oath to bear true 
allegiance to the King, &c. 

SHccta unica tantum facienda p20 pluribus hereditas 
tibus, Is a writ that lies for an heir who is diftrained by 
the lord to do more fuits than one, in refpeét of the land 
of divers heirs defcended to him. Reg. Orig. ‘ 

Scctis non faciendis, Is a writ that lies for a woman, 
_who, for her dower, ought not to perform {uit of court. 
Reg. Orig. fol. 174. It lay alfo for one in wardfhip to be 
freed of all fuits of court during his wardfhip. Reg. Orig. 
Jol. 173+ but fee 12 Car. 2. ¢. 24. 

_ Secundaryp. See Secondary. 

Secunda Superoneratione Palture, Is a writ which 

lieth where admeafurement of paiture hath been made, and 
he that firft furcharged the common doth it a fecond time, 
notwithftanding the admeafurement, Old Nat. Br. 73. 
See Second Surcharge, writ of. : 
 HDecuritatem inveniendi quod fe non dibertat ad 
partes exteras fine Licentia Regis, An antient writ ly- 
ing for the King againft any of his fubjects, to ftay them 
from going. out of this kingdom to foreign parts; the 
ground whereof is, that every man is bound to ferve and 
defend the commonwealth, as the King shall think fit. 
FIN. B. 85. See Ne exeat Regnum. 
_ Decuritatis Waris, Is a writ that lies for one who is 
threatened death or bodily harm by another, againft him 
which fo threatens; and is iffued out of the Chancery di- 
rected to the fheriff, &c. Reg. Orig. 88. 

Securities foz Moncey, As. to their true conftrucion, 
fee Black. Com. 3 V. 439. 

Security foz good Webaviour, the Peace, and of 
Perton, Fc. See Peace, and Black. Com. 1 V. 129. 
4%. 248, 251, 3. See Surety of the Peace. 

Sec Defendendo, Is a plea for him that is charged with 
the death of another perfon, by alledging that he was 
driven unto what he did zz his own defence; and the other 
fo affaulting him, that if he had not done as he did, he muft 
have been in danger of his own life; which danger ought 
to be fo great, as that it appears to have been otherwife in- 
Ryitable, Staundf. P.C. lib. 1. c. 7. Any perfon in his 
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defence may kill another for the fafety of his life; and 
where a man is attacked, a defence may be made with- 
out expecting the firft blow, which may render a perfon 
incapable of making any defence: But a defence ought 
to be always unblameable, not to take revenge. Bac. Max. 
25. If aman attack another perfon on a {udden falling 
out, and before a mortal wound is given, the other flies 
to the wall, or fome other unpaflable place, to fave his 
life, and being ftill purfued kills the perfon making the 
affault ; from the unavoidable neceflity of it, this is /e de- 
Sendendo ; and fo in the like cafes. Bra@. 3 Edw.3. A 
flight upon neceffity, to make killing another fe defen- 
dendo, muft not be a feigned one to gain breath, or oppor- 
tunity to fall on afrefh; but it muft be a flying from the 
danger, as far as the party can, either by reafon of fome 
wall, ditch, company, or the fiercenefs of the affailant 
will permit. 1 Hale’s Hif. P. C. 483. If 4. affaults the 
mafter, who flies to avoid death, and the fervant kills 4. 
in his mafter’s defence, it is homicide defendendo of the 
mafter; tho’ if he had not been driven to that extre- 
mity, it would have been manflaughter. Ibid. 484. 
Plowd. 100. And if I have a weapon in my hand, and 2 
perfon affaults me, if he runs fo haftily after me, that he 
runneth on my {word which I hold forth for the defence 
of myfelf, and fo is killed, it is /e defendendo: But if there 
be any malice in the cafe, or one kill him before he need 
to do it, the offence will be of a higher nature. Fitz. 
Coron. 284, 286, 307. Poult. 119. There is no exprefs 
judgment in chancemedley, or fe defendendo ; but the of- 
fender is let to mainprife to fue out his pardon ; and yet 
his goods and chattels are forfeited: Tho’ where one kills 
another in his own defence, upon the /pecial matter found, 
it is faid he may be difmiffed without any forfeiture, or 
pardon purchafed. 2 Inf. 148. 3 Inf. 220. 1 Inf. 
391. H. P.C. 138, See the ftatute 4 H. 8. ¢. 5. and 
Black. Com. 1 V. 130. 4 V. 183. 

Sedgmore, In the county of Somerfet, an a& for drains 
ing the fame. 10 & 11 W.3. ¢. 26. ' 

SDevitious Conventicies, To the difturbance of the 
peace, &¥c. See Conventicles and Herefy. 

SDeductiou of (omen-Childzen, By 4&5 Ph. & Me 
c. 8. If any perfon, above the age of fourteen, unlawfully 
fhall convey or take away any woman child unmarried, 
(which is held Stra. 1162. to extend to baftards as well as 
to legitimate children) within the age of fixteen years 
from the poffeffion and againft the will of the father, &c. 
he fhall be imprifoned two years, or fined at-the difcretion 
of the juftices. See the ftatute, and Black. Com. 4 Ve 
209, 210. 

Meed-cod, (from the Sax. fed, feed, and codde, a 
purfe, or fuch like continent) Is a bafket or other veffel of 
wood, carried on one arm of the hufbandman or fower 
of ground, to bear the feed or grain which he fows, 
and fpreads abroad with the other hand. In Weftmoreland 
a bolfter or pillow is called a ccd; and in other northern 
parts a pin-cufhion is termed a pin-cod. Pro 
uno feed cod empto 4d. Paroch. Antiq. 549. Kennet’s 
Gloft’. ; 

— Seeder, A feedfman, or one who fows the 
Blount. s : 

Deignioz, (Fr. Seignieur, i. e. Dominus) Is in general 
fignification as much as Lord ; but particularly ufed for the 
Lord of the fee, or of a manor, as Seigneur among the 
Feudifts is he who grants a fee or benefit out of the land to 
another; and the reafon is, becaufe having granted away 
the ufe and profit of the land, the property or dominium he 
ftill retains in himfelf. Hotom. F.N. B. 23- j 

Seigniozage, Is a royalty or prerogative of the King, 
whereby he claims an allowance of gold and /fver brought 
in the mafs, to be exchanged for coin. As /eigniorage, out 
of every pound weight of gold, the King had for his coin 
5s. of which he paid to the Mafter of the Mint’ for his 
work fometimes 15. and fometimes 1s. 6d. Upon every 
pound weight of filver, the /ezgniorage anfwered to the 
King in the time of King Edw. 3. was eighteen penny- 
weight, which then amounted to about 1s. out of which 
he fometimes paid 8d. at others 9d. to the Mafter: In 
the reign of King Hen. 5. the King’s /eigniorage of every 
pound of filver was 15 d. &c. Stat. 9 Hen, 5. cap. 1. 
Hale’s Sher. Act. pags 3. 
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SDeignior in qrof{s, Seemeth to be one that fs a Lord, 
but of no manor, and therefore can keep no court. 
FN. B. fol. 3. See next title. 

Deigniozy, (Dominium) Is borrowed from the French 
Seigneurie, i.e. dominatus, imperium, principatus; and fignifies 
with us a manor or lordfhip, /eiguiory de Sokemans, Kitchin, 
fol. 80. 
him who is not lord by means of any manor, but imme- 
diately in his own perfon; as tenure in capite, whereby 
one holds of the King as of his crown, is /eigniory in gro/s. 
Kitchin, fol. 206. See Sergzior. 

Dein, (/ifina, Fr. feifne) in the Common ‘law figni- 
fies poffeffion. To feife is to take poffeffion of a thing; 
and primier feifin is the firt poffeflion. Co. Litt. 152. 
There is a feifin in deed or in fad, and a /eifn in law; 
a feifin in deed is when an aétual poffeffion istaken ; and 
feifinin law is where lands defcend, and one hath not ac- 
tually entered on them, &c. 1 Inf. 31. Seifin in law is 
a right to lands and tenements, tho’ the owner is by 
wrong diffeifed of them: And he who hath an hour’s ac- 
tual poffeflion quietly taken, hath /eifin de droit €F de claime, 
whereof no man may diffeife him, but muft be driven to his 
action. Perk..457, 458. A feifin in law is fufficientto 
avow upon; but to the bringing an aff attual feifin is 
required, &'c. 4 Rep. g: Seifin of a fuperior fervice, is 
feifin of all inferior fervices which are incident thereto: 
And feilin of homage is a feifin of all other fervices, be- 
caufe in the doing thereof the tenant takes upon himfelf to 
do all fervices. 4 Rep. 80. 1 Danv. Abr. 647. The 
feifin of rent, or other annual fervices, is a fufficient feifin 
of cafual fervices. 4 Rep. 80. But feifin of one annual 
fervice is not feifin of another annual fervice ; as if there 
bedord or tenant by fealty, ten fhillings rent, and three 
days work in the year; in this cafe feifin of the rent is 
no feifin of the work, nor is feifin of the rent feifin of the 
fuit of court, which is annual. 4 Rep.g. 1 Danv. Abr. 
647. 2 Lill. 507. The feifin of the father is not fufi- 
cient for the heir: Though if a fine be levied to one 
for life, the remainder to another in tail, and the tenant 
for life takes -feifin of the fervices, this will be a good 
feifin for him in remainder; and the feifin of a leffee for 
years is fufficient for him in reverfion. 2H.6. 7. 45 
Edw, 3.26, 1 Danv. 805, 646. Where aman is feifed 
of a reverfion, depending upon an eltate for life, the 
pleading of itis that he was feifed of it ut de feodo, leaving 
out.the word. dominico; but if it be a reverfion in fee, ex- 
pectant upon the determination of a leafe for years, there 
he may plead that he was feifed of it in diminico Juo ut de 
fedos Dyer 185, 257. Reps20,27. 4 Rep. 62. `Sei- 
fin is never to be alledged, but where it is traverfeable ; 
and when a defendant alledgeth a feifin in fee in any one 
under whom he claims, the plaintiff cannot alledge a 
feifin in:another, without traverfing, confefling or avoid- 
ing of the feifin alledged bythe defendant. Cro. El. 30. 
a Brown. 170. If a feifin in fee is alledged, it hall be 
intended a lawful feifin till the contrary appears. 2 Lusaw. 
3337. But the party is to fhew of what eftate he is feifed, 
&c. 3 Nef. Abr. 215. See Stat. 32 Hen. 8, cap. 2. 
See Black. Com. 2 V. 131, 209. Livery of {éifin, id. 2 
Fogir Writ of feifin, id. 2 VY. 359. xix. 37. 412. 

Scifina habenda, quia Wer babuit Annum, Diem g 
Wattum, Is.a writ that lies for delivery of feifin to the 
Jord of lands or tenements, after the King in right of his 
prerogative hath had the year, day and waite, on a felony 
committed, Je. Reg. Orig. 165: 

Deiling of Beriots, Is the feifing of the beft beaft, &'c. 
(where an heriot is due) on the death ofthe tenant, Itis 
a fpecies of felf-remedy, not much unlike that of tak- 
ing of cattle or goods in diftrefs, only in the latter 
cafe they are feifed as a pledge, in the former, as the pro- 
perty of the perfon for whom feifed. See Black. Com, 
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3 Seiiare of Goons foz Dffences. No goods of a felon 
or other offender can be feifed to the ufe of the King, be- 
fore forfeited : And there are two /éi/ures, one verbal only, 
to make an inventory, and charge the town gr place, 
when the owner is indicted of the offence; and the other 
actual, which is the taking of them away afterwards on 
conviction, &e. 3 Inf. 103. 
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Sel, Denotes the bignefs of a thing to which it is ada 
ded ; as Se/wood is a great wood. 

Setda, (from the Sax. felde, a feat, or ftool) Is ufed 
fora hop, thed, or ftallin a market. df 9 R.1. It 
is alfo made to fignify a wood of fallows or willows; 
And Sir Edward Coke takes felda for a falt-pit. ‘Co. 
Lit. 4. ) 

Delf-barte, (Sax. fel/-bana) Ws where a man -murders 
himfelf, called felo de Je. 

Helf-Defence, As to the defence of one’s felf, or.the 
mutual and reciprocal defence of fuch as ftand in the rela- 
tions of husband and wife, parent and child, mafter and _ 
fervant; if the party himfelf, or any of thefe his rela- 
tions, be forcibly attacked in his perfon or property, it is 
lawful for him to repel force by force; and the breach of 
the peace which happens, is chargeable upon -him only 
who began the affray.. 2 Rel. Abr..¢46. 1 Hawk. P.C. 
131. See Black. Com. 3 V. 3. Alfo vide Homicide, and 
Black. Com. 1 V. 130, 4V. 183. 

SDelf-Murder, The law hath ranked this among the 
higheft crimes, making it a peculiar fpecies of felony, a 
felony committed on one’s felf. A felo de fe is he that 
deliberately puts an-end to‘his own exiftence, or commits 
any unlawful malicious act, the cénfequence of which is 
his own death. ‘The punifhment is, an ignominious bu- 
rial in‘the highway, with a flake driven thro’ his body; 
and a forfeiture of all his goods and chattels to the King, 
This forfeiture has relation to the time of ‘the a&t done in 
the -felon’s life-time, which was the caufe of his death, 
See Black. Com. 4 V. 189, 190. 

Self: 4D2eferbation. Every creature has implanted in 
it by nature a ftrong defire of felf-prefervation : And by 
our antient law, if a man ftole victuals merely'to fati 
his -prefent hunger, being for the-prefervation of life, it 
was not felony ; but this law isbecome obfolete. : Staunaf. 
P. C. See Se Defendendo. ' 

Selion of Land, (flio terre) Is derived from the Fr: 
Jeillon, which fignifies a ridge of ground tifing between 
two furrows, and contains no certain quantity, ‘but fome- 
‘times more and fometimes lefs : Therefore’ Crompton fays, 
that a flion of land cannot be in demand, becaufe it isa 
thing incertain. Crompt. Jurija, 221. 

‘Seme, (Sax, fam, i.e. onus) A horfe load or eight 
buthels of corn. Blount. “A feme of gla/s is twenty-fout 
ftone, “each ftone five pounds weight. 4 
a Semebole, A pipe or half a ton of wine: Merch. 
Did. 

Seminaries, Perfons are not to go or be fent to Pi- - 
pifh Jeminaries, to be inftruéted or educated, under ‘di- 
vers penalties and difabilities, by the Stat 1 Fac. 1. c. a 
And contributing to the maintenance of a popith emiz 


nary, is made a premunire, Stat. 27 Eliz. ¢.2. See 
Papift. ; 
Seminiverbius, A preacher or fower of words. Pet. 


Blefen’. 
Denage, (/enagium, from fenatus, fometimes ufed for 
Jynod) Is money paid for /inodals. ' 
Sematoz, (Lat.) As now taken is 2 parliament man, 
In the laws of King Edward the Confeffor we are told, that 
the Britons called thofe /ezators whom the Saxons after- 
wards termed aldermen, and borough-mafters ; tho’ not for 
their age, but their wifdom, for fome of them were young 
men, but very well ‘killed in the laws. ‘Kenulph, King 
of the Mercians, granted a charter which ran‘thus, vize 
Confilio ES confenfu epifcoporum ES {enatorum gentis fue lara 
gitus fuit dio monafterio, Fc. Staundf. P. C. cap. 18. 
Seńdal, A kind of thin fine filk, mentioned in the 
Stat. 2 R. 2. cai. $ 
SDenslchal, (Senefallus) derived from the Germ. Sein, 
a houfe or place, and Schade, an officer} Is a fteward ; and 
fignifies one who hath the difpenfing of juftice, in fome 
particular cafes: As the High Sene/chal, or Steward of 
England; Senefchal de la Hotel de Roy, Steward of the 
King’s Houthold ; Sene/chal, or Steward of Courts, &c. 
Co. Lit. 61. Croke’s Furifd. 102. Kitch. 83. ” See 
Steward. 
Senefchallo € Warehhallo quod now teneant placita 
de libezo tenemento, A writ directed tothe Steward, and 


Marfeal of England, inhibiting them to take Bi 
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an action in their court that concerns-frechold. Reg. Orig» 
“gs Tt: 

E aiin; Widowhood. If a widow, having dower 
after the death of her husband fhall marry wel filium, vel 
fliam in feneucia peperit, fhe fhall forfeit and lofe her 
dower in what place foever in Kent. Tenen. in Gavel- 
ines race tin O17 E 


3> 

&encucia, A word anciently ufed for widowhood. 
Plac. Trin. 17 Ed. 3: 

_Sency-Days, Are play-days, or times of pleafure and 
iverfion.——Dies recreationis vocati, Anglice feney-days, 
e. Regift. Eccl. Ebor. anno 1562. 

By ois To what duties liable on importation. 

Stat.2. c.43. 

fri ac (/epararia) Several, or fevered and divided 
from other ground. Paroch. Antig. 336. 

Separation, (/eparatio) Ts ite living afunder of man 
and wife. See Divorce, Mulier, 

SHeptennial Eiettions. Blackfone, in his Commenta- 
“ries, 1 V. 180. fays, (after obferving that the utmoft ex- 
‘tent of time that the fame parliament was allowed to fit, 
‘by the Star. 6 W. SM. c. 2. was three years) * But b 
“ee the Stat. 1 Geo. 1. f. 2. c- 38. (in order, profefedly, 
© toprevent the great and continued expences of frequent 
“ee elections, and the violent heats and animofities con- 
“ee fequent thereupon, and for the peace and fecurity of 
.** the government then juft recovering from the late-re- 
“ec 'bellion) this term was prolonged to /even years; and 
te what alone is an inftance of the vaft authority Lh par-| 
“ec liament, the very fame houfe, that was chofen $ for three 
HA ears, enacted its own continuance for Jeven.” 

Septuagetina, ‘The third Sunday before Quedragefina 
‘Sunday in Lear, and is called Sepruagefima, .becaufe it is 
‘about the /eventierh day ‘before Eajfer ; as Sexagefima and 
Quinguagefi ma, are thus denominated from their being, the 
‘one fixty, and the other fifty days before the fame feaft, 
‘which are all of them days appropriated by the church to 
‘atts of penance and mortification, preparatory to the devo- 
‘tion of Lent. From Septuagefima Sunday until the Odaves | 
after Eafer, the folemnizing of marriage is forbidden by 
‘the Canon law; and the laws of King Canutus ordained a 
vacancy from judicature, from Septuagefima to Quindena 
Pafche. See Stat. Weffm. 1. c, 51. 

Septuagint, The eventy interpreters of the Bible ; 
‘who were in truthfeventy-two, vix. fix out of every one 
‘Of the twelve tribes. Litt, Di. 
~ ceptum, Anenclofure fo called, becaufe it is encom- 
pafled cum fepe F fofa, with a hedge or a ditch, at leaft 
‘with a hedge; and it fignifies any place paled in. 

Depilchre, (pulchrum) Is the place where any body 
‘Nes duried; but a monument is fet wp for the memorial of 
‘the deceafed, tho’ the corpfe lie not there. Cowell. 

Sepultura, An offering made to the prieft for the bu- 
rial of a dead body. Deme/d’. 

SDeugatur fub tio Pericuto, Isa writ that lies where 
‘a Jummons ad warrantizand’ is awarded, and the’ fheriff 
‘eturns that the party hath nothing whereby he may be 
“fammoned ; then goes forth an glas and a pluries, and if 
‘he come not in on the pluries, this writ fhall iffue. Old 
“Nat. Br. 163. 


- Hequela Cante, The procefs and depending iffue of a 
-eaufe for trial. 


‘Sequela.Curix, Ts ufed for fuit of court. 
Et i Jint liberi a fequela curia. 

































































Sequeer, (fequefirare) Is a term ufed in the Civil 
law for renouncing; as when a widow comes into court, 
and difclaims having any thing to do, or to intermeddle 
with her hufband’s eftate who is deceated, fhe is faid to 
JSequefier. 

Sequeftration, (/equefratio) Signifies the feparating 
or fetting afide of a thing in controverfy, from the poffet- 
fion of both the parties that contend for it; and it is two- 
fold, voluntary and neceffary ; voluntary, is that which is 
done by confent of each party; neceffary, is what the judge 
of his authority doth, whether the’party will or not. For- 
tefcue, cap. §0. Dyer 232, 256. And there isa fequeftra- 
tion on a perfon’s ftanding out all the!procefles‘of eontempt 
for non-appearance in Chancery upon’a bill exhibited ; fo 
where obedience is not yielded to a decree, the court will 
grant a fequeftration of the lands of the party, &c. And 
a Jequeftration is alfo a kind of execution for debt ; efpe- 
cially in the cafe of a benéficed clerk, of the profits of the 
benefice, to be paid over to him that had the judgment, 
till the debt is fatified. 2 Inf. 472. 2 Roll. Abr. 474. 
But the moft ufual /eguefration of a benefice, is upon a 
vacancy, for the gathering up the fruits of the benefice to 
the ufe of the next incumbent; and the profits of the 
church ‘being in abeyance, “are to be received by the 
churchwardens by appointment of the bifhop, to make 
provifion for the cure during the vacancy, @c. Stat. 28 
H. 8. c. 11. Seguefration is further the att of the or- 
dinary, difpofing of the goods of one that is dead, whofe 
‘eftate no man will meddle with. See Kennet’s Glofary in 
Segieftrare. 

Sequefiration in the court of Chancery is a commiffion 
ufaally directed to 7 perfons therein named, and impower- 
ing them to feize the defendant’s real and perfonal eftate 
into their'hands, (or it may be fome particular part or 
parcel of his lands) and to receive and fequefter the rents 
and profits thereof, until the defendant fhall have an- 
{wered the plaintiff’s bill, or performed fome other matter 
| which has been ordered and enjoined him by the court, 

for not doing whereof he is in contempt. Cur/. Canc. 
89. 


1 Geo. 


A Jequefiration out of Chancery is grounded on the re- 
turn of the ferjeant at arms, wherein it is certified that 
the defendant had fecreted himfelf; and therefore this 
procefs iffues, and gives authority and power to the fè- 
queffrators (who are perfons of the plaintiff’s own naming) 
to enter upon and feize his, the defendant’s real and per- 
fonal eftate. 

It appears that there were great ftruggles between the 
Common law courts and courts of Equity, before this 
‘procefs came to be eftablifhed; the former holding that a 
court of confcience could only give remedy in perfonam, 
and not in rem; that /eque/trators were trefpafiers, againft 
whom an action lay; and in the cafe of Colon v. Gar- 
diner, the Chancellor cites acafe, where they ruled, that 
if a 'man killed a /egue/frater in the execution of fuch 
‘procefs, it was no murder. Cro. Eliz. 651. Brograve 
v. ‘Watts. ï Mod. 255. But 2 Mod. 258. that the 
Chancellor having iffued fuch /cgue/ffration, it will be as 
binding as any other procefs according to the‘rules of the 
‘Common law. 2 Chanc. Ca. 44. 

But thefe were fuch bloody and defperate refolutions, 
and fo much againft common juflice and*honefty, which 
requires that the decrees of this court, which \preferved 
men ‘from deceit, fhould not be rendered illufory, that 
they could not long ftand; but this procefs-got the better 
of thefe refolutions on shia ground; Ift, that the extraor- 
dinary jurifdiction might ‘punith contempts by the lofs 
of eftate as well as the imprifonment of the perfon, becaufe 
that liberty being a greater benefit than property, if they 
had a power to commit the perfon, they mght take from 
him his eftate till he had anfwered his contempts. 2dly, 
To fay that a court fhotld have power to decree about 
‘things, and yet fhould hav no jurifdittion iz rem, isa 
perfect, folecifm inthe conftitution of the court itfelf. 
2 Peer Will. 621. 2 Ch. Ca. 44. 

It has been faid, that the firt inftance of a /equeftra- 
zion, after a Eeer was Sir Thomas Read’s cafe in Lord 
Coventry’s time, and that it was afterwards awarded in 
Chancery, in the cafe of Hyde v. Pitt, 1666, ‘and affirmed 


in 


Men, Ang. tom. 2. p. 


* Bequeta molendini, The owing fuit to a particular 
mil or being bound to grind corn in that place only ; 
which. was a “duty and fervice laid upon many tenants. 

‘oncedere Sequelam molendini, was to grant all the toll and 
Profit arifing from fuch cuftomary rights. Cowell. 

Hequela Willanorum, The retinue and appurtenances 

to ‘the Nea and chattels of willeins, which were at the 


un tóta iee Jua; which iiidid i all TA Villeia’s of- 
fring. Paroch, PA 216, 288. 
i egunon g Profequendum, Signify to follow a 


Gaufe ; as where a guardian is admitted ad pro/eguend’ for 
an infant, eS, x Vent. 24. 
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ñn parliament: and “by the court of Exchequer, Graves 
v. Fountaine, 1687, and fince, without feruple. The 
doubt formerly was, that lands were not liable to execu- 
tion before the ftatute Weft. 2. cap. 18. 1 Ch. Ca. 92. 
2 Ch. Ca. 44. 

In Vernon's Reports it is faid, that /egueffrations were 
firt introduced in Lord Pacoz’s time, and then but fpa- 
ringly ufed in procefs, and after a decree to fequeiter the 
the thing in demand only. 1 Vern. 423. See Black. 
Com. 2 V. 4445 


1. In what cafes a Jequeftration is to be awarded. 
2. The power and duty of the fequeftrators; and when a 
JSequeftration is determined. 


1. In what cafes a fequeftration is to be awarded. 

A fequeftration nifi is the firt procefs again{t a peer or 
emember of the Honfe of Commons. 2 Peer Will, 385. 
1 Ch. Ga. 61, 138. §. P. 

A fequefiration is alfo the firit procefs againft the me- 
‘nial fervant of a peer, within the words and meaning of 
the ftatute 12 W. 3. for that otherwife fuch fervant would 
have greater privilege than his lord. 1 Peer Will. 535. 

If there ba a /equeffration mifi againft a peer for want of 
an anfwer, and the peer puts in an anfwer, that is infuffi- 
‘cient; yet the order for a /egueffration fhall not be abfo- 
lute, but a new /equeffration nif, 2 Peer Will. 385. 

Notwithftanding the fuperintendent power of the courts 
in this kingdom over thofe in Ireland, and what is faid in 
fome of our books, it feems to be now the better opinion, 
that the court of Chancery here cannot award a /equeffra- 
zion againft lands in Jreland. 1 Vern, 76. 2 Ch. Ca. 
189. 2 Peer Will. 261. 

It was faid, that fuch .procefs had been awarded to the 
«governor of North Carolina; but herein it was doubted 
whether fuch /equefration fhould not be direéted by the 
‘King’s council, where alone an appeal lies from the de- 
crees in the plantations. 2 Peer Will. 261. 

Copyholds may be /egucftered, tho’ not extendible 
at Common law or the ftatute of Weffm. 2. for courts of 
equity have poteftatem extraordin? et abfolutam; but it 
feems a doubt whether fuch a /eque/fration can be revived 
againft the heir of a copyholder, which arifes from the 
difficulry of obliging the lord to admit, and depriving the 
Jord of his fine, c. upon the death of his tenant. 2 Ch. 
Ca-46. Vide 1 Bernard. 431. 

A Jequeftration out of Chancery is more effectual than 
an execution by fieri facias at law ; for a feque/fration may 
lie againft the goods, though the party is in cuftody upon 

the attachment; whereas in law, if a capias ad fatisfa- 
ciendum is executed, there can no f. fa. ifue. Cafes in 
Lord Talbots Time 222. 

Where the /equefrators feize the real eftate of the party, 
any tenant or other perfon who claims title to the eftate 
fo fequeftered, either by mortgage, judgment, leafe or 
otherwife, who hath a title paramount to the /eque/fra- 
tion, fhall not be obliged to bring a bill to contelt fuch 
title, but he fhall be let in to conteft fuch a title ina 
fummary way. { 

He may move by his counfel as of courfe to be ex- 
amined pro interefe Juo; and in this cafe the plaintiff is to 
exhibit interrogatories in order to examine him for a 
difcovery of his title to the eftate, and he mut be examined 
upon fuch interrogatories accordingly ; and the matter 
muft ftate the matter to the court; and the parties may 
enter into proof touching the title to the eftate in quef- 
tion ; and when the mafter hath ftated the whole matter, 
the court proceeds to give judgment therein upon the re- 
port; and if it appears that the party who is examined 
pro interefe Juo hath a plain title to the eftate, and is not 
affected with the /equefration, then it is to be difcharged 
as againft him, with or without cofts, as the court fhall 
determine upon the circumfances of the cafe, and fo vice 
werfa, See Cum. 712. 1 Peer Will. 308; 

The fequeftration binds from the time of awarding the 
commiffion, and not only from the time of execting it 
and its being laid on by the commiffioners; for if that 
fhould be admitted, then the inferior officer would have 
digandi S non ligandi potefatem. 1 Vern, 58. 
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Sequeftration is determined. 


time in the execution of their office as the court fhall di- 
rect’; they are to account for what comes to their hands, 
and are to bring the money into court as the court fhall 
direct, to be put out at interet, or otherwife, as thall 
be found neceflary ; but this money is not ufually paid to 
the plaintiff, but is to remain in court ’till the defendant 
hath appeared or anfwered and cleared his contempt, and 
then whatfoever hath been feized fhall be accounted for 
and paid over to him ; however, the court hath the whole 
under their power, and may do therein as they pleafe, 
and as fhall be moft agreeable to the juftice and equity of 
the cafe. 

The plaintiff’s counfel may move and obtain an order 
for tenants to attorn and pay their rents to the fequeftra- 
tors, or for the fequeftrators to fell and difpofe of the goods 
of the party, and to keep the money in their hands, orto 
bring it into court, as fhall be moft advifeable and difcre- 
tionary, and fitting for the court to do. 

Sequeftrators on mefne procefs are accountable for all 
the profits, and can retain only {o far as to fatsify for con- 
tempt. a Vern. 248. 

If fequeftrators, having power to fell timber, difpofe of 
70004. worth, and only bring zooo/. to account, they, 
as officers and agents of the court, are refponfible, and 
not the plaintiff. 1 Vern. 161. i 

A fequeftration is in nature of a /ewari at Common law, 
and the party fequeflering has neither jus in rem, vel in res 
the legal eftate of the premiffes remaining in every refpect 
as before, 1 Peer Will, 307. 

Sequeftrators being in poffeffion of a great houfe in St. 
Fames’s {quare, which was the defendant’s for life, the 
court ordered that the mafter allow a tenant for the houfe, 
and the fequeftrators to make a leafe, and the tenant to 
enjoy, 3 Cb. Rep. 87. l 

It was moved, that the irregularity of a fequeftration 
might be referred to the deputy, which was taken out 
againft the defendant for not appearing, by reafon of its 
being taken out fooner than by the courfe of the court it 
could, and yet the fequeftrators had taken the goods off 
the premiffes, and threatened to fell them ; the chief ba- 
ron faid, that as to the carrying the gonds off the premif- 
fes, it was clear the fequeftrators could do that, becaufe 
a fequeftration upon mefne procefs anfwers to a aiffrin- 
gas at law ; but however, as to felling them, the court 
agreed in the prefent cafe it could not be lawful, and faid 
it had lately been fettled on debate ; and obferved further, 
that courts of equity could not authorife fequeftrators to 
fell goods even upon a decree ’till Lord Stamford’s cafe, 
which makes decrees in this refpe& equivalent toa judg- 
ment; and even now the counfel faid, fequeftrators can- 
not fell but by leave of the court; however, the court 
faid this was a matter proper for them to confider upon 
another occafion, and therefore only referred the irregu- 
larity of the fequeftration as to the point of time to the 
deputy. 1 Barnard. Rep. 212. in Scace’. 

A fequeftration that iffues as a mefne procefs of the 
court will be difcontinued and determined by the death of 
the party ; but where a fequeftration iffues in purfuance 
of a decree, and to compel the execution of it, there tho” 
the fame be for a perfonal duty, it fhall not be determined’ 
by the death of the party. 1 Vern, 58. 

A fequeftration was againft the father, who appeared to 
be only a tenant for life, and on his death the fequeftration 
was difcharged, 1 Ch. Ca. 241. 2 Ch, Ca. 46. 

Scqueftration in London, Is made upon an action 
of debt ; and the courfe of proceeding in it is thus: The 
action being entered, the officer goes to the fhop or wares 
houfe of the defendant, when there is no body within, 
and takes a padlock and hangs it upon the door, &c. ufing 
thefe words, wiz. I do fequefter this warehoufe, and the 
goods and merchandizes therein of the defendant in the adtion, 
tothe ufe of the plaintiff, &c. and fo puts on his feal, and 
makes return thereof at the Compzer; then four arn days 
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The fequeftrators are officers of the court, and as fuch 
are amefnable to the court, and are {to aét from time to- 





2. The power and duty of the fequeftrators; and when am. 
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being paft, the next court after the plaintif may have 
judgment to open the doors of the fhop or warehoufe, and 
to appraife the goods therein by a ferjeant, who takes a 
bill of appraifement, having two freemen to appraife 
them, for which they are to be fworn at the next court 
holden for that Compter; and then the officer puts his 
hand to the’ bill of appraifement, and the court giveth 
judgment: Tho’ the defendant in the action may put in 
bail before fatisfaction, and fo diffolve the /egue/tration ; 
and after fatista€tion, may put in bail ad di/proband’ debi- 
tum, (Fc. Pra& Solic. 429. 

Dequeftration, of the eitates of peers and members of 
farliament, not appearing to actions, Gc. Stat. 12 W. 3. 
See Parliament. 

Dequeftro hahendo, Is a writ judicial for the difcharg- 
ing a /equeffration of the profits of a church benefice grant- 
ed by the bifhop at the King’s command, thereby to 
compel the parfon to appear at the fuit of another ; and 
the parfon upon his appearance, may have this writ for 
the releafe of the /egucfration. Reg. Judic. 36. See 
Black. Com. 3 V. 418, 

Serement, (Fr.) An oath which is to be taken before 
a perfon who hath power to adminiiter it, or fhall be void- 
gZ Keb 284. See Oath. 

Serjeant or Sergeant, (Lat. Serwiens) Is a word di- 
verfely ufed in our law, and applied to fundry offices and 
callings. « Firlt a Serjeant at law, (Servieus ad Legem) 
otherwife called Serjeant Counter or of the Coif, is the 
higheft degree in the Common law, asa Door is in the 
Civil law ; but according to S. elman, a doétor of law is 
fuperior to a /erjeant, for the very name of a doétor is 
magifterial, but that of a /erjeant is only minifterial. To 
thefe ferjeants, as men belt learned and experienced in 
the Jaw and practice of the courts, one court is fevered to 
plead in, by themfelves, which is that of the Common Pleas, 
where the Common law of England is moft ftri@tly obferved ; 
_yet they are not limited as to be reftrained from pleading 
in any other court, where the judges (who cannot be fuch 
till they have taken the degree of /erjeant) call them éro- 
thers, and hear them with great refpect; and of which 
one or more are ftiled the King’s Serjeants, being common- 
ly chofen out of the reft in refpect of their great learning, 
to plead for the King in all his caufes, efpecially upon 
indiétments for treafon, &c. In other kingdoms the 
King’s Serjeant is called Advocatus. Regis ; and here’ in 
England, in the time of King Edward the Sixth, Serjeant 
Benloe wrote himfelf olus ferviens ad legem, there being for 
fometime none but himfelf; and in Ireland at this day 
there is only a King’s Serjeant. Serjeants at law are made 
by the King’s writ directed unto fuch as are called, com- 
manding them to take upon them that degree by a certain 
day; and by the writ or patent of creation it appears that 
the honour of ferjeant at law, isa ftate and dignity of great 
refpect: In conferring thefe degrees much ceremony is 
ufed; and the jerjeants chofen hold a fumptuous feaft, 
like that at a coronatton, which formerly continued fe- 


veral days; alfo they make prefents of gold rings tova“ 


confiderable value, &c. Forteftue, e. 50. 3 Cro. `i. 
Dyer 72. 2 Inf. 213,214. ‘Their privilege of being 
impleaded in C. B. Sc, Vide Privilege. 
Com. 1 Ve 24. 3°V~ 28. 

‘Serjeants at Arms, Their office is to attend the per- 


fon of the King; to arreft perfons of condition offending, ` 


‘and give attendance on the Lord High Steward of England, 
fitting in judgment on any traitor, &c, “There may not 
be above thirty Serjeants at Arms in the realm, who fhall 
not opprefs the people, in pain to lofe their offices, and 
be fined, by the ftat. 13 R. 2. cap.6. ‘And two of them 
by the King’s allowance, do attend on the two houfes of 
parliament; the office of him in the houfe-of commons is, 
the keeping of the doors, and the execution of fuch com- 
mands touching the apprehenfion and taking into cuftody 
of any offender, as that houfe fhall injoin him. Another 
of them attends on the Lord Chancellor in the Chancery ; 
and one on the Lord Trea/urer of England: Alfo one upon 
the Lord Mayor of London on extraordinary folemnities, 
êe. They are in the old books called Virgatores, becaufe 
they carried filver rods gilt with gold, as they now do 
maces, before the King. Stat. 7 Hen. 7.'c. 3. Crompt. 


See Black. ; 


33 ER 
Jur. Q; Eleta, 1. 2. c1-38.. See Black, Com, 3V. 


4. 

Serjeants, of a more inferior kind are Serjeants of the 
Mace, whereof there is a great band in the city of London, 
and other corporate towns, that attend the mayor or other. 
head officer, chiefly for matters of juftice, (ic. Kitch. 
143. Formerly all the Fu/tices in Eyre had certain officers 
attending them called Serjeants, who were in the nature 
of tip-ffaves. Weltm. 1. c. 30. And the word Serjeant 
is ufed in Britton for an officer belonging to the county 5 
which is the fame with what Bracon calls Serjeant of the 
Hundred, being no more than bailiff of the hundred. 
Brad. lib. 5. i. 4. And we read of /erjeants of manors, 
of the peace, &c. 

Johannes Freeman tenet unam virgatam terre, per fer- 
jeantiam menfurandi fofuta (5 opera Domini Regis, ad caf- 
trum Domini Regis. Lib. niger Herefordie. Tho’ fer- 
vices or tenures are now turned into /ocage, yet it may be 
neceflary to fhew how they are defcribed in our old law- 
books, which fee under the word fervitium. See Skene de 
verbor. fignif. and Kennet’s Gloffary. +» 

Serjeants of the Boulbold, Are officers who execute 
feveral functions within the Kizg’s Aoufbold, mentioned in 
the itat. 33 H.8.°c. 12. i 

Sericanty, (Serjeantia) Signifies in law a fervice, that, 
cannot be due from a tenant to any lord but tothe King, 
only ; and this is either grand ferjeanty, or petit ; the firlt, 
is a tenure whereby one holds his lands of the King by 
fuch fervices as he ought to do in perfon to the King at 
his coronation ; and may alfo concern matters military, 
or fervices of honour in peace, as to be the King’s but~. . 
ler, carver, &c. Petit /erjeanty, is where a man holds 
lands of the King, to furnith him yearly with {fome {mall , 
thing towards his wars ; and in effect payable as rent. 
Though all tenures are turned into /ocage by the 12;, 
Car. 2. cap. 24. Yet the honourary fervices of grand, 

| ferjeanty ftill remain, being therein excepted, Litt. 1535. 
159- 1 Inf. ‘105, 108. See Chivalry. And Blacka- 
Com. 2 V. 73, 81. ets 

Sermonium, Was an interlude or hiftorical play, a&ed , 
by the inferior orders of the clergy, -affifted by youths, in 
the body of the church, fuitable to the folemnity of fome ~ 
high proceflion day ; and before the improvements of the; 
ftage, thefe ruder forts of performances were even a part, 
of the unreformed religion. Colle. Matt. Hutton, Ex. 
Reg. Eccl. Lincola, MS. i T i RN 

Serpics, A mantle or upper coat ; from the Lat. Jupera s 
pellicium. Blount. ae 

Servage, (mentioned in Ratute 1 Rich. 2. c. 6.) That. 
is, when each tenant, befides payment of a certain rent, 
finds One or more workmen for his lord’s fervice. Jag. 7: 
Ed. 1. Nott. Etiam eff religio. illa ita pofita in fervagio per. 
abbates Ciffercienfes, quod fervitium Dei in hac parte impedi- - 
tur. Pla. Parl. 33 E. 1. See Service. King Yobn brought 
the crown of England in fervage to the fee of Rome. 2 Init. _ 
274. 232-4 i 

Servants, Are fuch as men of trades and_profeffions. ` 
employ under them, to affift them in their particular.call- 
ings; or fuch perfons as others retain to perform the work 
and bufinefs. of their families, which comprehends both — 
men and women: And /erwante are menial, or not {0-5 
menial, being domefticks living within the walls of the 
houle. Wood?s Inff. 51. Every perfon under the age of. 


] thirty years, that has been brought up in handicraft trades, - 


and hath not lands of inheritance,, or for life, of the year- 
ly value of forty fhillings, or is not worth ten poundsn | 
goods, and fo allowed by two juftices of peace ;. and. not , 
being retained with any perfon ia hufbandry, or in the _ 
faid arts, not being lawfully hired as a_jerwaat with any _ 
nobleman or gentleman, or haying any farm or other — 
holding whereupon he may imploy his labour; fhall, up- 
on requeft made by any perfon ufing the myftery where- < 
in’ fuch perfon hath been exer¢ifed, be obliged to /erwe him- 
asa fervant therein, on pain of imprifonment. ‘5 Eliz. 
c. 4. And by the fame ftatute, perfons are compellable to + 
Jerve in husbandry ‘by the year, with any perfon that 
keepeth or ufeth husbandry, and who will require any 
proper perfon to ferve ; and the juftices of peace have’ au- 
thority herein, and to affefs the wages of fuch ferwants in 
10 E husbandry, 


- 
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husbandry, order payment, &c. Alfo two juftices, and 
mayors or head officers of any city or town, may appoint 
any poor woman of the age of twelve years, and under 
forty unmarried, to go to /ervice by the year, €c. for fuch 
wages and in fuch manner as they think fit ; and if any 
fuch woman fhall refufe to go abroad as a fervant, then 
the faid juftices, &c. may commit fuch woman until fhe is 
bound to fervice. Stat. Ibid. If any matter fhall give 
more wages than affeffed by the jultices ; or any /ervant 
takes more, or refufing to /erve for the ftatute. wages, 
they are punifhable ; but a mafter may reward his fervant, 
as he pleafes, foas it be not by way of contraét on the 
retainer : And if a fervant départ before the end of the 
term, being hired for a year, without caufe allowed by a 
juftice ; or after his term is expired, without giving a 
quarter’s warning, two juftices may commit him to prifon 
till he give fecurity to ferve out the time; or one juftice 
of peace may fend him to the houfe of correction, there 
to be punithed as a diforderly perfon. 7 Fac. 1. c. 4. 

A matter cannot put away a /ervant before the end of 
his term without fome reafonable caufe, to be allowed by 
one juftice ; nor after the end of the term without a 
quarter’s warning given before witneffes, if a mafter dif- 
charges a fervant otherwife, he is liable to a penalty of 
forty fhillings. 5 Eliz. c. 4. And where fervants quit their 
fervice, zeftimonials are to be given by conftables and two 
houfholders, &¥c. declaring their lawful departure ; and 
a fervant not producing fuch a tefimonial to the conftable 
where he defigns to dwell, is to be imprifoned till he gets 
one ; and in default thereof be whipped as a vagabond ; 
matters retaining them without fuch teftimonial, fhall for- 
feit five pounds. But the teftimonial concerns only fr- 
wants in trades and husbandry. Stat. Ibid. 

No perfon may retain a fervant for lefs than a year, by 
the ancient ftatutes ; if one retains a /ervant generally, 
without exprefling any time, the law conftrues it for 
ayear; and where a frvant is hired for a year, ac- 
cording to the ftatute, and the mafter dieth within that 
time, the executor muft pay the wages. Dalt, 129. 1 
Inf. 42. Wfawoman fervant marrieth, fhe is obliged to 
ferve out her year ; but if a fingle woman who is with 
child procures herfelf to be retained with a mafter, who 
knows nothing thereof, this is a good caufe to difcharge 
her from her fervice ; and fo if fhe be gotten with child 
daring her fervice. Dalt. 92. Repol. Ann. 1633. A 
Jervant retained for, a year, falling fick, ought not to 
be difcharged therefore, or for any difability by the act of 
God ; neither may his wages be abated for thefe cawfes. 
Dalt. 129. 

Matter and fervant may part by confent, and then the 
allowance of the difcharge bya juftice of peace is not ne- 
ceffary : And a mafter’s detaining wages, not allowing fuf- 
ficient meat, ĉe. or the mafter’s wife beating him, are 
good caufes for a ferwant’s departure ; but they muft be: 
allowed bya juftice. Dalt. If a mafter put away his 
Servant, he muft pay him his wages to the time he rusg, 
though if the fervant go away from his ferwice before the 
end of the time agreed, he fhall forfeit all his wages. 
Dalt. 129. A fervant is not to depart from his /erviee ; 
and if he refufeth to do his bufinefs, this is a departure in 
in Jaw, altho’ he go not way. Noy’s Max. go. 

Enticing away a /ervast, orretaining and keeping one 
who departed from his mafter without licence, knowing: 
him to be a/ervant to another, the mafter may have action 
of the cafe againft the perfon doingit. 2 Lev. 63. Stat. 
23 Ed, 3. But if a man do retain another’s frvant, not 
knowing that he was in the fervice of the other, he hall 
not be punifhed for fo doing, if he do not retain him after 
notice of his firft /ervice: And if a perfon do retain one 
to ferve him forty days, and another doth afterwards re- 
tain him to erve for a year, the firft covenant is avoided, 
becaufe the retainer was not according to the ftatute. 
New Nat. Br. 374, 375- i e. according to the law above. 

A mafter is anf{werable for the actions and trefpafles of 
his ruant in many cafes ; but not for trefpafs of battery, . 
Ec. and in criminal cafes, unlefs done by his command- 
ment. Noys Max.g9. And if the mafter order his fer- 
want to diftrain another man’s cattle, and after he hath 
diftrained he kills or abufes the diftrefs, the mafter fhall 
notanfwer it. Noy 111. Ifa man has a /ervant known 
to be fuch, and he fend him to fairs and markets to buy 
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or fell, his mafter fhall be charged if the thing come to 
his ufe; tho’ if the /erwant makes a contrac in his 
mafter’s name, the contract will not be binding, unlefs it 
were by the mafter’s commandment or aflent ; and where 
a /ervant borrows money in. his mafter’s name, without 
order, that does not bind the mafter. Dod, &F Siud. 
Dial, 2. c. 42. A fervant buys things in his own name, 
the mafter fhall not be charged, except the things bought 
come to his ufe, and he have notice of it. Kitch. 371. 
Where a mafter always gives his /ervant money, he thall 
not anfwer for what the /ervant buys on truft; but if he 
fends fometimes on truft, he muit anfwer to his ufual 
tradefmen for what is fo taken up upon truft by him. 
Wood's Inf 56. A matter ufed to give his fervant money 
every Saturday, to defray the charges of the foregoing 
week, and the /ervant kept the money ; per Holt Ch. J. 
the mafter is here chargeable; for the mafter at his peril 
ought to take care what fervant he employs ; and ’tis 
more reafonable that he fhould fuffer for the cheats of his, 
Jervants, than ftrangers and tradefmen who do not employ 
them. 3 Salk. 234. It has been adjudged, that where 
a fervant ufually buys goods for his mafter upon tick, 
and takes up things in his mafter’s name, but for his own 
ufe, the mafter is liable ; but it is not fo where the ma- 
fter ufually gives him ready money: That if the mafter 
gives the fervant money to buy goods for him, and he 
converts the money to his own ufe, and buys the goods 
upon tick, yet the mafter is anfwerable, as the goods 
come to his ufe ; otherwife he is not: Alfo a note under 
the hand of an apprentice fhall bind his mafter, where he 
is allowed to deliver out notes, tho’ the money is never 
applied to the mafter’s ufe ; but if he be not allowed or. 
accuftomed to deliver out notes, his note fhall not bind, 
the mafter, if the money be not applied to the ufe of the 
mafter. 3 Salk. 234, 235. VTA 

The a&t of a fervant fhall not bind the mafter, unlefs he 
a&ts by authority of his mafter ; and therefore if a mafter’ 
fends his /ervant to receive money, and the /ervant ins. 
ftead of money takes a bill, and the mafter as foon as. 
told thereof difagrees, he is not bound by this payment : 
But acquiefeence, or any {mall matter, will be proof of 
his mafter’s confent, and that will make the aét of the 
Jervant the act of his mafter. Hill. z Ana. Be R. 2 Salk. 
442. For whatis within the compafs of a /erwant’s bufi- 
nefs, the mafter fhall be generally chargeable ; and alfo 
have advantage of the fame againft others. Noys Max. 
An affumpft of the fervant, by order and appointment of 
the mafter, fhall bind his mafter; and a promife to my 
Servant is good to me: If my bailiff buy cattle to ftock. 
my ground, F fhall be chargeable in debt for the money ; 
and if he fell corn for me, I may have ation in my own 
name againft the buyer. Bro. 24- Gods. 360. Hf one 
owe me money, and I fend my fervant for it, and he pay 
it to him ; this isa good payment and difcharge, tho’ the 
Jervant do not bring the fame to me; But if I fend him 
not, itis otherwile. Dod. & Stud. 138. 

A mafter fends his fervant with deceitful wares to mar- 
ket, and orders him to fell them, but fays not to whom, 
if he fells them, no aétion will lie againft the matter: 
Tho’ if he had bid the fervant fell them to fuch aiman in 
particular, ¿and he had done: fo; the mafter would be 
chargeable in aétion of the cafe. 11 Ed. 4. Kitch. 185. 
The mafter is liable for the negleéts of his ruant ; (tho” 
not the wilful wrong) where a earrier’s /ervant lofes things 
delivered to him, the .mafter mut anfwer it, and action 
les againft him ; and if goods be undertaken to be car- 
ried fafely for hire, but by negligence are fpoiled, it has 
been held, that whofoever employs another, is anfwer- 
able for him, and undertakes for his. care to all that make 
ufe of him. 2 Salk. 440. If a furgeon undertakes the 
cure of a perfon, and by fending medicines by his frvant, 
the wound is hurt and made worfe, the patient fhall have 
action againft the mafter, and not againit the /ervant. 
18 Hen. 8. And where a fmith’s fervant pricks a horfe 
in fhoeing him, the mafter fhall anfwer the damages. . 
Wood's Inf. 56. A fervant cafting any thing into the 
highway to the nufance of the King’s fubje@ts, the mafter 
Noy’s Max. 49. . 

A mafter may maintain the caufe of his frvaats: He 
may bring an action for the battery of a ruant, whereby 
he lofes his fervice, which is to be alledged: And ifa 
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Jerwaut is eozened of his mafter’s money, the mafter may Our lawyers have fince called pure willanes, and villanés 


have aĉtion on the cafe againft the perfon that cozened 
him. 9 Rep. 113. 10 Rep. 130. 1% Roll. Abr. 98. 
And in cafe a fervant give away his mafter’s goods, 
the mafter may have ation againft the receiver. Noy’s 
Max. 94. 

Where a fervant damages goods of his mafter, action 
lies againft him ; and being employed to fell goods in his 
mafter’s fhop, if the fervant carries away and converts 
them to his own ufe, action of trefpafs may be brought by 
the mafter againft the ferwant; for the fervant cannot 
meddle with them in any other manner than to fell them. 
5 Rep. 14. 1 Leon 88. Moor 244. Butif a servant be 
robbed, without his default, &c. he fhall be excufed, and 
allowed it in his account. 1 In/t.g. 

Servants going or making away with, imbeziling or 
purloining any of their mafter’s goads, to the value of 
405. are guilty of felony, by the ftat. 21 Hen. 8. c. 7. 
and 12 Ann. ¢.7. And affaulting their mafters, they 


may be bound to the good behaviour, or be committed to 


prifon for a year, & c. 

By the ftat. 20 Geo. 2. c. 19. All complaints and dif- 
putes between mafters and /ervants in husbandry hired 
for a year or longer, or between mafters and artificers, 
handicraftfmen, miners, colliers, keelmen, pitmen, glafs- 
men, potters, and other labourers employed for any cer- 
tain time, fhall be heard and determined by a juftice or 
juftices of the peace, altho’ no rate of wages hath been 
made that year by the juftices, and may order payment of 
fo much wages as to him and them fhall feem juft, not ex- 
ceeding 10 /. to any fervant, nor ç l. to any artificer, &c. 


- and in cafe of non-payment by twenty-one days, may 


iffue a warrant to levy the fame of the mafter’s goods. 
And upon complaint on oath of any mifdemeanor, mif- 
carriage or ill behaviour in any fuch /ervant, artificer, Se. 
fuch juftice or juitices may punifh the offender by com- 
mitment to the houfe of correction, there to be corrected 
and held to hard labour, not exceeding a calendar month ; 
or by abating fome part of his or her wages, or by dif- 
charging fuch fervant, artificer, &c. from his or her fer- 
vice or employment. And on complaint upon oath of 


. any mifufage, refufal of neceffary provifion, cruelty, or 


other ill-treatment to fuch /ervant, artificer, &c. by any 
matter, the juttice or juflices may fummon the Matter to 
appear before him or them, and upon proof thereof 
upon oath to the fatisfaction of fuch juftice or juftices, 
he or they may difcharge fuch fervant or artificer, &e. 
from his faid fervice or employment, fuch difcharge to 
be given gratis. Perfons thinking themfelves aggrieved 
by any fuch determination, may appeal to the next 
feffions of the peace. But no Certiorari to remove any 
{fuch proceedings to any of the Courts at Weffminfter. 
-But there being a provifo in the aét, that nothing 
therein contained fhould extend to the ftannaries in 
Devon and Cornwall, by the frat. 27 Geo, 2. c. 6. that 
provifo is repealed, and it is thereby enacted that all 
the provifions and regulations in the faid fat. 20 Geo. 
2. c 19. relating to fervants in hufbandry, ec. fhall 
extend to fach tinners and miners as fhall be employed 
in the faid ftannaries; but not to hinder any perfon 
from applying to the ftannary courts, or to the warden, 
fub-warden, or fteward of the ftannaries, in relation to 
any of the aforefaid matters. See Artificers, Felony, La- 
bourers, Manufadtures, and Black. Com. 1 V. 423, 425. 
3 V2 142, 153. AF 230; 251. 

Servi, Bond-men, or fervile tenants. Our northern 
Jervi had always a much eafier condition than the Roman 
flaves. Servis non in noftrum morem deferiptis per fami- 
liam minifferiis utuntur. Suam quifque fidem, fuos pe- 
natis regit. Frumenti modum dominus, aut pecoris, aut 
weftis, colono injungit, E fervus hactenus paret. Tacitus 
de Moribus Germanorum. Which plainly defcribes the 
condition of our Saxon and Norman. fervants, natives and 
villains, whofe fervitude did more refpe&t their tenure, 
than their perfons. No author has fixed the diftinétion 
between fervus and villanus, though undoubtedly their 
fervile {tate was different, for they are all along in the 
Domefday-Bock diftinguifhed from each other. So in 
Burceffer there were Quingue fervi, ÊF viginti odo 
willani, Fc. It’s fuppofed the jervi were thofe, whom 
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in grofs, who, without any determined tenure of land, 
were at the arbitrary pleafure of the lord appointed to 
fuch fervile works, and received their wages or mainte- 
nance at difcretion of the lord. The other were of a 
fuperior degree, and were called willani, becaufe they 
were ville £ gleba adjcripti, i. e. held fome cottage and 
lands, for which they were burdened with fuch ftated 
fervile offices, and were conveyed as appurtenant to the 
manor or eftate to which they belonged. See Kenners 
Glofary. The name and quality of their bondage do 
often occur in Dome/day regifter: And their condition, 
no doubt, was worfe than that of the dordarii or Cot/eti, 
who performed likewife fome fervile offices for their lord, 
and yet as to their perfons and goods were not obnoxious 
to fervitude, as the proper fervi were. Thefe were of four 
forts, 1. Such as fold themfelves for a livelihood. 2. Debtors 
that were to be fold, for being incapable to pay their debts. 
3- Captives in war, retained and employed as perfect 
flaves. 4. Nativi, fuch as were born fervants, and by 
{fuch defcent belonged to the fole property of the Lorde 
—All thefe had their perfons, their children, and their 
goods, at the difpofal of their Lord, incapable of making 
any wills, or giving away any matter. Cowell. 

Servi, Were bond-men; and ferwi teftamentales, thofe 
which we now call covenant fervants. Leg. Athelft. The 
proper fervi were of four forts, viz. fuch as /o/d themfelves 
for a livelihood ; debtors that were to be fold for being 
incapable to pay their debts ; captives in war, employed 
as perfect flaves ; nativi, fuch as were born fervants, and 
by defcent belonged to the fole property of the lord. And 
all thefe had their perfons, their children and goods, at 
the difpofal of their lords ; and were incapable of making 
any wills, or giving away any thing, ec. 

Serbice, (Servitium) Is that duty which the tenant by 
reafon of his fee or eftate, oweth unto the lord. 

Our ancient law books make many divifions of it; as 
into perfonal and real ; free and bafe; continual or annual 3 
cafual and accidental ; intrinfick and extrinfick, &c. Brad. 
lib, 2. Brit. c.66. 4 Co. Rep. 9. Perfonal fervice, is 
where fomething is to be done by the perfon of the tenant, 
as homage and fealty ; and real, was wards and mar- 
riages, when in ufe : Annual and certain fervice is rent, 
fuit of court to the lord, &c. Accidental fervices, are 
heriots, reliefs and the like: And fome /ervices are only 
for the lord’s benefit; and fome fro bono publico. Cos 
Copyhold 22. Co, Litt. 222. 22 E. 4.3. Alo fer- 
wices are faid to be intire ; of chattels valuable, fuch as 
an ox, or things pleafurable, as a hawk, ĉe. And fo 
are thofe gerfonal, and confifting of manual work, or to 
exercife fome office, &c. The ftatute of Magna Charta 
ordains, that no freeman fhall fell fo much of his lands, 
but that of the refidue the lord may have his feraices. g 
Hen. 3. c. 32. In feoffments to a man and his heirs, 
the feoffee fhall hold the land of the lord by the fame fer- 
wiċes as the feoffor, &c. Stat. 18 Edw. 1. And where 
Jervices are intire, and cannot be divided ; upon thealiena- 
tion of parcel of the lands by the tenant, the /ervices thal! 
be multiplied, and every alienee render the whole /ervice ; 
tho’ by the purchafe of parcel by the lord, the whole is 
extinét, except in cafe of fealty and heriot cuftom. 6 
Rep. 1. Wood's Inf. 133. As to feodal fervice, fee far- 
ther Black. Com. 2 V. 54. And as to heriot fervice, Id, 
422. And fee Heriot. 

Serbice anb Sacraments, The penalty of depraving 
the facrament of the altar, 1 Ed. 6. c. 1.. The bleffed 
facrament to be adminiftered in both kinds, 1 Ed. 6. 
c. 1. For the uniformity of the fervice and adminiftra- 
tion of facraments, 2 & 3 Ed. 6. c. 1. 5 G6 Ed. 6. & I. 
V Liz. fe Uy 8 Bhatt 13. SF 14 Cars Qstt Cs Ad 
Such fervice fhall be ufed as in the laft year of King Hen, 
8. 1 Mar. fi. 2. c. 2. The penalty of difturbing a 
preacher or prieft faying divine fervice, or pulling down 
an altar, 7c. 1 Mar. fi. 2. «.3. The penalty of not 
repairing to church on Sumdays and holidays, 1 Eliz, c. z. 
The Bible and divine fervice fhall be tranflated into the 
Welch tongue, 5 Eliz. c. 28. All ecclefiaitical perfons to 
read and fubferibe to the Book of Common Prayer, éc. 
13 E&F 14 Car. 2. ce 4. 15 Car. 2. ¢.6. ` All perfons in 
office to take the facrament, and the declaration againft 
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tranfubftantiation, 25 Car. 2. c. 2. Time given to thofe 
in the Fleet and beyond fea till three calendar months af- 
ter their return, 13 Geo. 1. c. 29. Four months, 2 
Geo. 2. c. 31. Six months given for taking the facra- 
ment, 16 Geo, 2. c. 30. Allowance of impediments for 
not reading the fervice, extended to the certificate of fub- 
{cription, 23 Gee. 2. c. 28. Reading the articles to in- 
demnify againft neglet in point of time, 7d. 

Hervice Secular, Signifies worldly fervice, contrary 
to Spiritual and ecclefiaftical. Svat. 1 Edw. 4. c. 1. 

Serbvientibus, Are certain writs touching fervants and 
their matters, violating the ftatutes made againft their 
abufes, which fee in Reg. Orig. f. 189, 190, 191. 

Derbitium feodale ¢ pracdiale, Was not a perfonal 
fervice, but only by reafon of the lands which were held 

in fee, Bradton, lib. 2. c. 16. par. 7+ 

Servitium Forinfecum, A fervice which did not be- 
Jong to the chief lord, but to the King: It was called 
forinfecum and forancum, becaufe it was Hohe foris, vel ex- 
tra Jervitium quod fit domino capitali : And we find feveral 
grants of liberties with the RPP ERANGO Jalvo Sorenfi 
Jervitio, c. in Mon. Ang. tom, 2. pag. 4 

* Servitium BJntrinfecum, Is that ee which was 
due to the chief lord alone from his tenants within his 
manor. Braon, lib. 2, Fleta, lib. 3. 

Derbitium Liberum, A fervice to be done by feuda- 
tory tenants, who were called Ziberi homines, and dif- 
tinguifhed from vafals, as was their fervice; for they 
were not bound to any of the da/e fervices of ploughing 
the lord’s land, ése. but were to find a man and a horfe, 
or go with the lord into the army, or to attend his court, 
Ec. and fometimes it was called /ervitium liberum armorum ; 
as in an old rental of the manor of South Malling in 
Effex, mentioned by Somner in his treatife of Gavelkind, 

ag. . 

Spbebitiam Regale, Royal fervice, or the prerogatives 
that within a royal manor belonged to the lord of it; 
which were generally reckoned to be the following. viz. 
power of judicature in matters of property ; and of life 
and death in felonies and murders; right to waifs and 
‘eftrays; minting of money; aflize of bread and beer; 
and weights and meafures: All which privileges ’tis faid 
‘were annexed to fome manors by grant from the King. 
Paroch. Antiq. 60. 

Servi tetamentaleg, Were thofe whom we now eall 
‘covenant fervants. ‘They are mentioned in the laws of 
King Athelfian, c. 34. 

Serditiis Acquictandis, Is a writ judicial that lies for 
‘a man diftrained for fervices to one, when he owes and 
performs them to another, for the acquittal of fuch fer- 
vices. . Reg. Judic. 27. 

Serbitoz, (Servulus) Is a ferving-man ; particularly 
applied to Scholars in the colleges of the univerfities, 
who are upon the foundation. 

Derbvitors of Wills, Such fervants or meffengers of 
the Marjbal of the King’s Bench, as were fent abroad with 


bills or writs to fummon men to that court. Stat. 2 H. 4. 
Cs 23. 

HSeffeur, Seems R fignity the affefling or rating of 
wages: 25\id. 3. 


Delon, (Sefo) i a A of juftices in court upon 
their commiffion ; as the Se/fons of Oyer and Terminer, Sc. 
See Black. Com. 47. i 

Deion of Parliament, (Sefo Parliamenti) The fit- 
ting of the parliament ; and the /efion of parliament con- 
tinues till it be prorogued or diflolved, and breaks not off 
by adjournment. 4 Infl. 27- See Parhaat, And Black. 
Com. 1 V. 186, 

Scflion, great, of Wales, By the ftat. 34 & 35 H. 8. 
é. 26. A {eflions is to be held in Wales, twice in every 
year in each county by judges appointed by the King, to 
be called she great feffions of Wales, in which all pleas of 
real and perfonal actions fhall be held, with the fame 
form of procefs and in as ample a manner as in the court 
of Common Pleas at Wefminfter : And writs of error fhall 
lie from judgments therein (it being a court of record) to 
the court of King’s Bench at Weftminfter. 

Heffion of Gaol Delivery. A Sefion held for de- 
livering a gaol of the prifoners therein being, See Black. 
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And Crown Circuit Com. 1V., 6, 57, 


8. 

5 SHeffions of the Deace, A court of record, held before 
two or more juitices of peace, (Quorum unus) for the ex- 
ecution of the-authority given them by their comm ifion 
and certain actsof parliament. And the juftices in Seffions 
have power to hear and determine trefpafles againit the 
publick peace,’ &t. and many offences by ftatute: This 
court. is held four times in a year at fome place within the 
county, &c.. Alfo befides the General Seffons of the peace, 
there are private Seffons held by the juitices, for divers 
particular branches of the bufinets of their offices. Dalt. 
Fuh. 573. See Black. Com. 4 V. 268. N 

The Seffous cannot adjourn any. matter without exprefsly 
adjourning the court alfo, Rep. Temp. Hardw. Per An- 
naly, 80. The Seffions muft make a direé& and final judg- 
ment themfelves, Zd. 81. The Seffens proceeding on in- 
diétments asa court of record at Common law, muit make 
formal and regular continuances, but need not when they 
proceed in making orders on a power given them by fta- 
tute, Jd. 81. An order of Seffoxs for discharging an ap- 
prentice muk fet out the appearance of the matter. Iæ. 
or. 

Scfiions for ozdering Servants, called ftatute feffions, 
held by conftables of hundreds, &c. 5 Eliz. See Sta- 
tutum Seffionunt, 

» Heflions for eights and Weafures, In London four 
juftices from among the mayor, recorder, and aldermen, 
(of which the mayor or recorder to be one) may hold a 
Seffions to inquire into offences of felling by falfe <verghis 
and meafures, contrary to the itatutes ; and to raceive in- 
diétments, punifh the offenders, Fe. Char. K. Cha. F. 

Sct off. A fet off may be either by plea, or notice. 
In fuch cafe the defendant acknowledges the juftice of 
the plaintiff’s demand on the one hand; but, on the 
other, fetsup.ademand of his own, to counter-balance 
that of the plaintiff, either in the whole or in part. Vide 
the ftatutes 2 Geo. 2. c. 22. and 8 Geo. 2. ¢. 24. 

Scttiement of 002, In parithes there are feveral fta- 
tutes relating to, viz, 43 Eliz. c. 2. 139 14 Car. Z. 
6.12.6 3 Fe 4 WS) Mog chil. 128 kare Benge 
12) Ant led Bid (Gee. lis WOOT EC 
Baftard, Poor, Burns Fuftice, tit. Poor, and 19 Vin 
Abr. tit. Settlement of the Poor. And Black, Com, 1 V. 
362. 

Settlement, 47 of The flat. 12 & 13. 3i & 2e 
is fo called,. whereby the crown was limited to his prefent. 
Majefty’s illuftrious houfe, and fome new provifions were 
added at the fame fortunate æra for better fecuring our re- 
ligion, laws and liberties ; which the ftatute declares, to 
be «* the birthright of the people of England ;” according 
to the antient doctrine of the Common law. Black. Com. 
1 V.128. See Id. 217. and 4 V. 433. 

Seven-zoake, Wool-key, bow vetted in truftees for the 
King, fubject toan agreement concerning the frec-fchool 
in Seven-cake, 8 Geo. Lic. 31+ 

Several Bitjon, Is where two or more perfons are fi 
verally charged/in any action. 

Deucrat Covenant, A covenant by two or more fe- 
verally : And in a deed where the, covenants are foveral be- 
tween divers perfons, they are! as feveral deeds, wrote in 
one piece of parchment. 5 Rep. 23- 

Scveral Fitherp, A free filhery, or exclufive right of 
fifhing in a publick river, is a royal franchife ; and is 
conidered as fuch in all countries where the feodal polity 
has'prevailed, Black. Com. 2 V. 39. 

Several Inheritance, An inheritance conveyed, fo as 
to defcend, or come to two perfons /everally by sige 
Gc. Vide Inheritance. 

Aeverat Cait, Is that whereby land is given andein’ 
tailed feverally to two. Co. Lit. 

Deberal Cenancy, (Lenura feparalis) A plea or ex- 


ception taken to a writ that is laid againft two perfons as 


joint tenants, who are veral. Bro. 273. 

Scveralty, Efares in. He that holds lands ortenements 
in feveralty, or is fole tenant thereof is he that holds them 
in his own right only, without any other perfon being 
joined or connected with him in point of interet, during 
his eftate therein. Black. Com. 2¥. 179s 

Severance, 


See Apprentice, - 
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= Severance, Is the fingling or Jevering of two or.more 
joined in one writ or action. ‘There is a Severance of the 
tenants in an aff/e, whenone or two diffeifees appear up- 
‘on the writ, and not the other. Book Intr. 81. A Se- 
werance in debet, where two executors, Fc. are plaintiffs, 
and one refufeth to a&t or profecute. Ibid. 220. Seve- 
vance in guare impedit ; in attaints, &c. 5 Rep. 97. And 
` it lies in real, as well as perfonal actions ; and on writs 
- oferror. F.N. B. 78. 10 Rep. 135. In writof.error, 
if three defendants in the action bring error, and one re- 
~ Jeafes the errors, he may be fummoned and fevered, and 
then the other two fhall proceed to reverfe the judgment. 
- 6 Rep. 26. And if in errof where there are feveral plain- 
tiffs, one only appears and alligns errors ; this js not 
eo without fummoning and /evering the reft. Cro. 
liz. 893. It has been held, that fummons and Sever- 
ance lies in partition; yet he who was /evered fhall have 
his part : For partition muft be made of the whole. Fenk. 
Cent. 211. And in cafe of jointenants of lands, by Se- 
` werance the profecution of the fuit is fevered, but not the 
jointure ; for where one alone recovers afterwards, the 
other may enter into the moiety recovered. Ibid. 40, 
Summons and Severance is ufually before appearance ; as 
nonfuit is after appearance. 10 Pih: 134. But accord- 
ing to Hale, there are two forts of Severances, one when 
a plaintiff will not appear; and the other when feveral 
plaintiffs appear, but fome will not proceed and profe- 
cute, Hard. 317. 3 Nel. Abr. 255. If a plaintiff or 
defendant on a writ of Summons and Severance, fued out 
againft him by another, doth not come in upon it, judg- 
-ment fhall be had ad profequendum folum ; and this hath 
been done in B. R. by giving a rule to appear and come 
in. 2 Lill. Abr. 539. See Summons and Severance. 
Severance cf Cozn, The cutting and carrying it from 
off the ground: and fometimes the fetting out the sithes 
from therelt of the corn, is called Severance. 2 Cro. 325. 
And where executors of tenants for life, &c. dying before 
“Severance, fhall have corn fown, fee Emblements. 
Severance of Fointure, An eftate in joint-tenancy 
may be fevered and deftroyed, by dettroying any of its con- 
flituent unities. 1, That of zime, which refpedts only the 
original commencement of the joint eftate, cannot indeed 
{being now paft) be affected by any fubfequent tranfac- 
tions. But, 2. The joint-tenant’s eftate may be deftroy- 
ed, without any alienation, by merely difuniting their 
pofefion. For joint-tenants being feifed per my et per tout, 
every thing that tends to narrow thatintereft, fo that they 
fhall not be feifed throughout the whole, and throughout 
every part, is a Severance or deftruction of the jointure. 
By ftatutes 31 H: 8. c. 1. and 32 M, 8. ¢.32. joint- 
tenants either of inheritances or other lefs eftates, are 
compellable by writ of partition to divide their lands, 3. 


The jointure may be deftroyed, by deftroying the unity of 


title. 4. It may alfo be’ deftroyed, by deftroying the 
unity of zntere/ff. See Black. Com. 2 V. 185, 6, 7. 
Heverity of Punithinent, Itis but reafonable among 
crimes of different natures thofe fhould be moft feverely 
punifhed, which are the mot deftructive of the, public 
fafety and happinefs. See Black. Com. 4V.16: And 
the Marquis Beccaria’s excellent Treatife on Rewards and 
Punifbments : Efpecially cap. 6, Ge. 
Severn, A recompence for robberies done on the river 
Severn in Gloucefferfoire, may be had by aétion of debt, ac- 
‘cording to the ftatute of Winchefter, 8 H.6. None fhall 
be difturbed in his paflage over the Severn ; nor any dif- 
orders committed upon the faid river. Stat. g H.6. and 
"19 H.7. Vide Pafage. ; 
Seward, A Saxon word for him who guards the fee 
coafts ; it fignifies Cuffos Maris. 
Sewer, (Sewera) Is a frefh-Wwater trench, or little 
„Tiver, incompaffed with banks on both fides, to carry the 
water into the fea, and thereby preferve the lands againtt 
inundations, &c¢. The Kings of England granted Com- 
 miffions of Sewers long before any ftatute was enacted in 
parliament for it; and during the reigns of King Hex. 6. 
Ed. 4. € Hen. 7. feveral ftatutes were made for appoining 
commiffions of /ezvers in all parts of the realm where need- 
ful; fome to indure ten years, fome fifteen years, and 
others five years, &c. with certain powers to the com- 
miffioners ; which commiffions, by the 23 Hem. 8. are to 
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be fettled by the Lord Chancellor, Lord Treafarer; and thë 

two chief juftices, or any three of them, whereof the Lord 

Chancellor to be one; and are tg continue ten years, un- 

lefs repealed by a new commiflion: And by this law, the 
commuiffioners oath is appointed : they are to be qualified 
as to eftates; by having lands, tenements or hereditaments, 

in fee or for life, worth forty. marks per Ann. befides re- 

prifes (except they are refident in and free of a corpora- 

tion ; and have moveables worth 100/.) and if they ex- 

ecute the commiffion, not being thus qualified or before 

{worn, they incur a forfeiture of 40/. Commiffioners that 

may lawfully aét, have an allowance for their pains of 
4s. per Diem; and their clerks 2 s. a day, out of the taxes 

to be laid and levied. 23 H. 8. c.5. The commiffioners 

of fewers have power to make and ordain laws, but not to 

continue in force longer than their commiffion by this 

flatute; and may decree lands to be fold to levy charges 

afieffed, uponnon-payment, &c. Stat, Ibid. All laws, 

and ordinances of the commiflioners, are to remain in 

force till repealed, notwithftanding the determination of 
their commiffion; and clerks of commiffioners of /ewers 

are to eftreat fines and penalties impofed by the commif- 

fioners yearly into the Exchequer, by 13 Eliz. c. Qs 

The buiinefs of the commiffioners of /ewers is to repair 
fea~banks, and walls, furvey rivers, publick ftreams, 

ditches, &c. and make orders for that purpofe. They 
have authority grounded on the ftatutes, to inquire of all 
nufances, and offences committed by the topping of rivers, 

erecting mills, not repairing of banks and bridges, Gc. 

and to tax and affefs all whom it may concern, for the 
amending of defaults, which tend to the obftruction or 
hindrance of the free paflage of the water through its an- 
cient courfes: and they may arreft carts and horfes, and 
take trees, paying a reafonable price for them, for repara- 
tions; appoint workmen, bailiffs, furveyors, and other 
officers, Fc. Terms de Ley 541. 4 Inf. 275. Laws 
Sew. 86, 96. They proceed by jury and view, in their 
inquiries into annoyances and defeéts of repairs; and the 
jury may amerce for negleéts : Alfo the commiflioners may 
punith by fine for contempts, and where officers are neg~ 
ligent in their duty; though they may not imprifon per- 
fons for difobedience to their orders. Laws Sew, But 
they cannot intermeddle where there is not a publick pre- 
judice ; nor can they make a new river: Upon the ftatute 
23 Hen. 8. of /ewers, the commiffioners decreed, that a 
new river fhould be made out of another large river ; 
through the main land for feven miles, unto another part of 
the old river, and for that purpofe they laid a tax of a fum 
in grofs upon feveral towns: adjudged that the commif- 
fioners have no power to make a new river, or any new 
invention to caft out water, &c. for fuch things are to be 
done in parliament : But they may order an old bank to 
be new made, or alter a fewer upon any inevitable ne- 
ceflity ; and the tax of a fum in grofs is not warranted 
by their commiffion, they being to tax every owner or 
poffeffor of the lands, according to the quality of their 
lands, rents, and number of acres, and their refpective 
portions and profits, whether of pafture, fifhing, &c. 
10 Rep. 141. 

Commiffioners of fewers are to tax all equally, who are 
in danger to receive any damage by the waters, and not 
only thofe whofe lands are next adjoining; becaufe the 
rage of the waters may be fo great, that the land conti- 
guous may not be of the value to make the banks; and 
therefore the fat. 6 Hen. 6. c. 6. will have all that are in 
danger to be contributory. 5 Rep. 100. The commif- 
fioners having madea rate, according to the quantity and 
quality of the land, &¢, may grant warrants to diftrain 
for it; or the land may be decreed to be fold to.pay the 
rate: But the decrees of commiflioners of /ewers are to 
be certified into the Chancery, and have the King’s affent 
to be binding ; and the commiflioners and their proceed- 
ings, are fubject to the jurifdiction of the King’s Bench, 
23 Hen. 8. 1 Vent. 67. 

There are feveral caufes and confiderations for which 
perfons may be obliged to repair and maintain /ewers ; as 
frontagers were bound to the repairs of the walls and banks, 
&c. by reafon of frontage, by 37 Lid, Aff pl.10. The 
being owner of a bank, wall, or other defence, is a fuf- 
ficient inducement to impofe the charge of the repairs 
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thereof upon fuch owner =:3 Hen. 7. Prefcription and 
cufltom are much of the fame nature, and the law takes 
notice of them in this cafe; but prefcription doth not 
bind a man to the repairs, except it be ratione tenure. 21 
Ed. 4.38. 19 Hen. 7. By tenure of land, a perfon may 
be bound to repair a wall, bank, or defence mentioned 
in the flatute of /ewers. 12H. 4.A man may bind 
himfelf and his heirs by cowenant exprefly to repair abank, 
` wall, or /ewer, and be good ; yet this fhall not bind the 
heir after his death, where affets are not left from the 
anceftor, who entered into the covenant: © Callis’s 

The w/e of defences may tie a man to the reparation 
thereof; if one.and his anceftors have had the ufe of a 
river by failing up and down the fame, or have ufed a fer- 
ry on or over it, Ge. Laws Sew. 57. If no perfon or 
grounds can be knowns who ought to make repairs by 
tenure, prefcription, cuftom or otherwife, then the com- 
miffioners are to tax the wel: And by the Jaws and fta- 
tutes of fewers, all fhall be charged, Sc, Ibid. 67, 68. 
If it is found before commifioners of /ewers, that fuch a 
perfon ought to repair a bank; and this is removed into 
B. R. the court will not quafh the inquifition, or grant a 
new trial, except he repair it; and if afterwards he is ac- 
quitted, he thall be reimburfed, Sid. 78. In cafes of 
Jewers, the court of King’s Bench inquires into the nature 
of the fact, before they grant a certiorari to remove orders; 
that no mifchief may happen by inundations in the mean 
time, which is a difcretionary ¢ execution of their power. 
i Salk. 146. 

The court commonly heats counfel on both fides, where 
Ordets of commiffioners of /ewers are removed by cerfio- 
rari, before fuch orders are filed; for if good, the court 
will grant a procedendo, which cannot be done after they 
are filed: but now they will file them.in any cafe, where 
there is no danger likely to enfue. 1 Salk. 145. Ifcom- 
miffioners of /ewers proceed after a-certiorari’ delivered out 


of B. R. attachment will ifue againft them, and they may - 


be fined. 3 Nelf Abr. 218. -An order of fewers was’ 


made for levying of g d. per acre on 1312 acres, to be paid ` 


to the clerk, to be applied towards defraying of charges 
in and about the executiou of the commiffion; and held 
to be good, the aét does not require it fhould be on the 
occupiers ; and there is an exprefs pawor to allow char- 
ges. 2 Sir. TL27. 10 Co. 139. 

Orders of Jewers being removed by certiorari, the court 
would not file the orders till they had heard -the objections 
debated, fo as to have it in their power to fend thé orders 
back again. 2 Szr. 1263. The court held, that a cer: 
tiorari to bring up an order made _ by the comimiffioners, 
for the removal of their own clerk, was of common right, 
and not difcretionary, as in the cafe of other orders, where 
great inconveniencies may follow by inundations in the 
méan time. 1 Str. 609. 

The fea, creeks, and One on the coafts, are all within 
the fratutes of /ewers, in point of extent; but they and 
the fhores, and the relinquifhed ‘grounds, | are out of the 
commiffion of /ewers, to be determined ‘thereby : but ports 
and havens, as well as the walls and. banks of waters, are 
within the commiflion of /ewers; and the fhore and 
grounds left by the fea, when they.are put in gainage and 
made profitable, are then within the power of thecom- 
miffion of /ewers: And though before, the gcound left by 
the fea, is not, as to defence, within the commiffion of 
fewers; yet a wall or bank may be thereomraifed, for the 
fuccour of the country, although not for any private com- 
modity, the commiflion of /ewers diming~at. the general 
good. Callis’s Read. Laws Sew. 31; 32. The ftat. 3 
Fat. 1. cap. 14. Ordains, That all ditches, banks; itira 
ftreams and watercourfes, within two miles of London, 
falling into the Thames, fhall be fubje& to the: ‘commiffion 
of /ewers: And the Lord Mayor, &c. is to appoint per- 
fons who have power of conimiffioners of /ewers. 
c. 10. Repairs of fea-banks in Norfolk, by-order of. juf- 
tices of peace as highways. See ftat. 27 Bliz. ci 24. 
Breaking down fea- banks, whereby lands fhall be da- 
maged, is felony, by the 6 Ges. 2. cap. 35.. And per- 
fons removing piles, jc. ufed to prevent inundations+of 
rivers, fhall forfeit 20/. or be fent to the houfe of correc- 
tion for fix months. Stat. 10 Geo. 2.¢.32. See Black. 
Com. 3V. 73. 


DSDegagefima Sunday, the fixtieth day before Eafter. ‘See 


Septuagefima. 


7 Ann.” 
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Herhindeni, (Sax.) The middle Thanes, valued at Goo 


fhillings. Vide Hindeni Homines. 

Sextaryp, (Sextarius) Was an ancient meafure, con- 
taining about our pint and a half, (according to our Latiz 
dictionary.) The town of Leicefer paid among other things 
to the King yearly, twenty-five meafures called Sextaries 
of honey, as we réad in Domefday. And in Claufi4 Ed. 
3. m. 26. we find trefdecem Sextarios vini.—Et unum Sex- 
tarium /alis apud Wainflete. Mon. Angl. 2. par. fol. 
849. b. Decem mittas brafii, quatuor Sextarios avene ad 
prebendam, Idem, 1. par. fol: 136. b. where it feems 
to have been ufed for a much greater quantity, A Sex- 
tary of ale contained fixteen Lagenas. Cowell. See Tol- 
Jefter. 

Serterp lands, (mentioned in the firft part of the Ba- 
ronage of England, fol. 324.) are lands given to a church 
or religious houfe, for maintenance of the Sexton or fa- 
criftan. Cowell. 

Sertons, Parifh clerks and /extons, are regarded by 


the Common law, as perfons who have freeholds in their 
offices ; and therefore though they may be punifhed, yet - 


they cannot be deprived by ecclefiaftical cenfures. bz 
Roll. Abr. 234. 


Shacke, Is a cuftom in Norfolk to have common for — 


hogs, from the end of harvelt till feed-time, in all mens 
grounds without contradition, Co. 7 Rep. fol. 5. Cori 
bet’s cafe. And in that country, Togo at jhacke, is as 
much as to go at large. Cowell, 


|  Sbattoons, Under what penalties not to be exported 
-from Ireland to any place but England, 10 i1 W. 3. ; 


¢. 10, 

SDharpitig-Coimn, A cuftomasy gift of corn, which at 
every jChrifimas, the farmers in fome parts of England give 
to their {mith, for /barping their plough irons, harrow 
tinés, &%c. Blount. 

Hbhato, Is a grove of trees, or a wood, mentioned in 1 
Inf 4. 

Shaw: Des, A word unknown to REE who could 
not tell what it was, unlefs Chevaliers, which may agree 
with the fignification, but not with the found of the word ; 
for it is more like foldiers than chevaliers. Knight. anne 
1318. 

' SHheading, Signifies a riding, tithing, or divifion in 
the [/le of Man, where the whole ifland is divided into fix 
Joeadings, in each of which there is a Coroner or chief Coz- 
frable appointed by delivery ofa rod at the Tinewald court, 
or annual convention. King’s Defcrip. Ile of Man 17. 

MDhearman’s Craft, Is a craft or occupation ufed at 
Norwich ; the artificers whereof do ear worfteds, fuf- 
tians, and all woollen cloth. Stat. 19 H.7.¢#47. and 
22:65) '23) Gar. gs 

Dheep: By an ancient Rali, no perfon fhall keep at 
one time above two thoufand yeep ; but lambs are not to 
be accounted as /beep till they are a year old. 25 Hen. 8. 
cap..13- Perfons exporting /heep fha}l forfeit them, and 
20s. forevery fbecp, &c. 12 Car. 2. ¢. 32, And per- 
fons in the counties of Kent and Su/éx, within ten miles of 
the fea, are to give an account in writing after /eep-/bear- 
ing, of the number of Fleeces to the next officer of the cuf- 
toms, &%c. 9 & ro W. 3. ¢. 40. By late ftatutes, per- 
fons driving away, or ftealing, /beep, or other cattle, or 
killing them, with ‘an intent to fteal the carcafes, or any 
part thereof ; and thofe who affift any one therein, fhall be 
adjudged guilty of felony, without benefit of clergy : and 
areward of 10/, is ordered to be paid by fheriffs to any 
perfon who fhall. apprehend and convict fuch offenders, 
Se. Stat. 14 Geo.'2, c 6. and'1s Geo, 24 6 34+ See 
Weal, 

Dheep- Dilber, A fervice turned into money, which 
was paid in refpe& that anciently the tenants ufed to wash 
the lord’s fheep. W. Fones Rep. 280. 

DOheflicln, Regulation of the courts baron of Sheffield 
and’ E¢cle/al, in York/bire, 29 Geo. 2." c. 37+ 

_ Shepway, Cours of. This is a court, ‘held before the 
Lord Warden of the'Cingue Ports, a writ of error lies from 
the mayor and jurats of each port, to the Lord Warden, 
in this court of Ben's) and from thence to the King’s 
Bench. ` Black. Com. 3 V. 79. 

Dherfee, So the botly of the lordfhip of Cardiff in 
South Walts.is called, excluding the members of it. Powwel’s 
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According to Cowell, the word fignifies foldiers. — 
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. Sherif, Shirit, or Shirecreve, (Vicecomes) Sax. E 
erctha, i. €, Pagi vel comitatus prepofitus, or rather from 
the Sax. Scyrian, to divide; is the chief officer under 
the King in every thire or county, being fo called from the 
firit divifion of the kingdom into counties. Camb: Brit, 
1043 


ti Of foeriffs generally. 
2. Who are qualified or exempt from ferving the office of 

foerif. 

3. Manner of appointing him, and of his cath. 

4. The foeriff can execute no other office ; how long to con- 
tinue in office; and of his jurifdiclion. 

5- The Jeri cannot dijpofe of his bailiwick and -of his 
power and duty in appointing an under Joerif. 


Of foeriffs generally. 


It feems that Seley the government of the coun- 
ty was by the King lodged in the Earl or Count, who 
was the immediate officer to the crown; and this high 
office was granted by the King at will, fometimes for 
life, and afterwards'in fee; but when it became too 
burthenfomé, dnd could not be commodioufly executed 
by a perfon of fo high rank and quality, it was thought 
neteffary to conftitute a perfon duly qualified to officiate 
in his room and ftead ; from hence he is called in Jatin 


Vicecomes; and Sheriff from Shire Reeve, i. es governor of 


the fire or county. He is likewife confidered in our 
books as bailiff to the crown’; and his county of which 
he hath the care, and in which he is to execute the King’s 
writs; is called a bailiwick. Dav. 60. Savil 43. `I 
Rel. Rep. 274. Co. Lit. 168: Vide Pref. to 9 Rep. Co. 


ERT 
~ Tt is faid by Lord Coke and Dalton, that Earls, by 


_ reafon of their high employments and- attendance upon 


the King, being not able to follow all the bufinefs of the 
‘county, were delivered of all that burthen, and only en-~ 
joyed the honour as they now do, and that labour was 
laid upon the fheriff; fo that now the fheriff doth all the 
King’s bufinefs in the county ;~and the fheriff, though he 
_be ftill called Vicecomes, yet all he doth, and all his autho- 
rity, is immediately from and under the King, and not 
from or under the Earl; fo that at this day the fheriff 
hath all the authority for the adminiftration and execu- 
tion of juftice,; which the Count or Earl had; the King 
by his letters. patent now committing to the Sheriff Cu/fo- 
diam Com’. 9 Co. 49. Dalt. Sher. 2 
. He is therefore at this day confidered as an officer of 
great antiquity, truftand authority, having; as Mr. Dal- 


. ton obferves, from the King the cuitody, keeping, com- 


mand* and government (in fome fort) of the ‘whole 
county. committed to his charge and care; and, accord- 


ing to my Lord Coke, he is faid to have triplicem cuftodi- | 


am, Viz. Vitae jufitiæ, vitæ legis vite reipublice, Se. 
Vite juftitie to ferve procefs, and to return indifferent 
juries for the trial of mens lives; liberties, lands and 
goods; wite legis to execute procefs and make execution, 
which is the life of the law, and vite reipub/ice to keep 
the peace. Co. Lit. 168. Dalt. Sh. 5; 

It feems that anciently, and before: the ftatute 9 Ed. 
z. Sheriffs were elected by the freeholders of the county, 
as the coroners are at this day, and confequently that 
their offices did not determine by the death of the King. 
-2 Inf. 558. 2 Brownl.282: ° 

And though at this day the King hath the fole appoint- 
ment of theriffs, except in counties palatine, and, where 
there are jura regalia, yet it hath beer adjudged, that the 
office of fheriff is an entire thing, and that therefore the 
King cannot apportion or divide it, that is; he camof de- 
termine it in part as for one town or one hundred ; neither 
can he abridge the theriff of any thing incident to or be- 
longing to his office. Dav.~60+ 4 Co. 33. Milton’s 
tafe, Dalt.Sh.6, Hob. 13. Raym. 363. 

‘The Lord Mayor and citizens of London have the /brie- 
“walty of London and Middlefex in fee, by charter; and two 
foeriffs are annually elected by them, for whom they ‘are 


- to be anfwerable: If one of thefe ferifs dies, the other |’ 


cannot act till another is made, and there muft be two 


Sheriffs of London, which is a city and county, ‘though, 

























much as is required by law. 
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they make bntone feerif of the county of Middlefex : they 


are feveral as to plaints, in their ref pective courts. 3 


Rep. 72. 


Sicha Rep. 289. 


2. Who are qualified or cxempt from Jerving the office of 
jpoertt. 


It ig provided by feveral aéts of parliament, that no 


man fhall be fheriffin any county, except he have fuf- 
cient lands within the fame county where he fhall be . 
herif; whereof to anfwer the King and his people in 
cafe that any perfon fhall complain again{t them; and that 
none that is fteward or bailiff to a great lord fhall be made 
saad 9 Ed. z. 


2 Eda 3. CE AEA Bd ETO eah 


iki is Thide that the King hath an intereft in every fats 


je&t, anda right to his fervice, and that no man can be 
exempt frorn the office of fheriff but by act of parliament 
or letters patent. 


Sav. 43. 9 Co. 46. 
Andon this foundation it was adjudged in Sir Sohn 


Read’s. cafe; who was made high fheriff of Hertford- 
feire, at the time he was excommunicated for non-pay- 
ment of alimony, that an information properly lay a- 
gainft him for not executing the office; though it was 
objected: on his behalf, that the oath and facrament in- 
joined by act of parliament are neceflary qualifications 
‘for all fheriffs, which he was difabled to take by reafon of 
the excommunication; but the court held that he was 


punifhable for not removing the difability, it being in 


his power to get himfelf abfolved from the excommuni- 
cation; and that therefore it could be no excufe. 


2 Mod: 
299.. Attorney General v. Sir Joha Read. 

And though in the above cafe it was admitted; that the 
fubject was bound to ferve the King in fuch capacity as he 


is in at the time of the fervice commanded, yet it was iñ- 
fitted upon, that he was not.obliged to qualify himfelf to 


ferve in every'capacity.; and that therefore a prifoner for 


debt is not bound nor compellable to be fheriff, no more 


than a perfon is bound to purchafe lands to qualify him- 
felf to be eithér’a coroner or juftice of the peace; and it 


was likewife faid, that by the ftat. 3 Fac. 1. ¢. 4. Every 


recufant is difabled 4 he may ‘conform, but he is not 
bound to it; for if he fubmits to the penalty, it is as 
2 Mod. 301. 

Diffenters are not compellable to ferve the office of fhe- 


riff, the Chamberlain of London and Evans, in the honie 
of Lords 1766. . 


If a man is difabled by a judgment in law to bear an 


office; he is excufed;.nam judicium tedditur in invitum 5 
for though‘his, fault or neglect was the occafion of fuch 
judgment, yet it isa mark fet upon him by the govern- 


ment: Salk. 168. 4 Mod. 273. | 
And as nothing but an invincible neceflity can exempt 


a perfon from ferving the office of fheriff, &c. on this 


foundation a by-law made in London, that no freeman 
chofen fheriff, Gc. fhall be{excufed unlefs he voluntarily 


{wears he is not worth 10,000 /. &c. and if he openly 


refufes to take the office, then to forfeit the fam of 400/; 


was adjudged good. Salk. 142. 
438. wcrc a v. Vanacre. 


Carth. 480. 5 Mods 


3 Maiiner of appointing him; and of his oath: 
The high fheriff hath his authority given him by two 


patents ; by the one the King commits to him the cuftody 
of the county ; “by the other the King commands all 


other his fubje&s within that county to be aiding and af- 
fiting to him in all things belonging to his office. Dalt. 
Sh}. -where fee the form of fuch patents. 

|By. the ftat. 9 Ed. 2. ft. 2. The chancellor, treafurer and 


judges are to meet cra/tino animatum; being the 3d of No~ 


vember, every year, in the Exchequer chamber; to no- 
minate, perfons to be made fheriffs; and the manner is, 
he lord chancellor, treafurer and other high officers; be- 
ing of the Privy council, together with the judges of 
both benches and the barons of the Exchequer; being af- 
fembled in the Exchequer chamber, nominate three per- 
fors in every county to be prefented to the King, that he 
may prick one of them to be sheriff of every county.. Dalt: 

Sh, 65 


Si Hak 


$4.6. Butit may be put off to another day. Cro. Car. 
13. ; 

es theKing by his prerogative may make and ap- 
point the fheriffs without this ufual affembly, and election 
or nomination in the Exchequer, as is the daily practice 
at this day upon the death of any fheriff. Dyer 225. Dalt. 
Sh. 6. 

The fheriffs in every of the fhires of Wales fhall be no- 
minated yearly by the lord prefident, council and juflices 
of Wales, and fhall be certified up by them ; and after 
appointed and elected by the King as other fheriffs be, 34 
Hen. 8. cap. 26. Dalt. Sh. 6, 

The herif, before he doth exercife any part of his of- 
fice, and before his patent is made out, is to give fecu- 
rity in the King’s Remembrancer’s office in the Exche- 
quer, under pain of 100/. for the payment of his prof- 
fers, and all other profits of the fheriffwick; but thefe 
fecurities are never fued, unlefs there is a deficiency in 
the fheriff’s effects, Dalt. Sh. 7 

The theriff, before he takes upon him the exercife of 
his office, muft not only take the oaths of allegiance and ah- 
juration injoined to all officers by divers acts of parliament, 
and all fheriffs, except thofe of Wales and the counties pa- 
latine, an oath, appointed by ftat. 3 Geo. 1. c. 15. 2. 18. 
for the due execution of their office. 

If a perfon refufed to take upon him the office of Mhe- 
riff, it was ufual to punifh him in the Star-chamber ; and 
he may now be proceeded againft by information in the 
court of King’s Bench. ANo if he refufes to take the 
oaths injoined him, or officiates in the office before he 
hath thus qualified himfelf, the court, which hath a ge- 
neral fuperintendancy over all officers and minifters of 
juftice, will grant an information againft him; and it 
hath been held, that a refufal of oaths injoined to be taken, 
amounts to a refufal of the office. Dalt. Sb. 15. Dyer 
167. 3 Lev.116. Carth. 307 

A fherif at the entrance into his fheriffalty, is to go 
to the Remembrancer’s office in the Exchequer, and 
there enter into a recognizance with fureties, with condi- 
tions for payment of his proffers or accounts: then his at- 
torney, (ec, will write him a note, fignifying that he is 
chofen fheriff of {uch a county, and hath entered a recog- 
nizance; which he muft deliver to one of the fix clerks in 
Chancery, to make his patent by ; with the writ of affif- 
tance, and writ of difcharge to his predeceflor: And in 
the next place, the new fheriff is to goto a mafter in Chan- 
cery, if he be in London, to take the oaths. Dalt. Sher. 


291. 

E the fherif be not in London, the oath may be taken 
by dedimus poteftatem, directed to any two jultices of the 
peace of the fame county, one to be of the guorum, or to 
any other commiflioner or commiflioners, or before one 
of the judges of affize for that county, or one of the maf- 
ters in Chancery, who, itis faid, may as well as the 
judge adminifter fuch. oath without any dedimus, Dalt. 
Sh. 135 I4. 

If the commifiioners fhall return the commiflion or 
writ, and the oaths to be taken when they are not ta- 
ken, this is finable, Dyer 168. Dalt. Sher. 14. 

When a fheriff is chofen, the old fheriff continues fhe- 
riff of the county till the new is fworn, which completes 
him in his office: But the office of the old herif. ceafes, 
and is at an end when the writ of difcharge comes 
to him. 


4. The foeriff can execute no other office; how long to con- 
nue in office; and of his jurifdidion. 


It is holden, thata fheriff cannot be eleted knight of 
the fhire for that county for which he is fheriff. 4 In/. 
48. Lit, R. 326. Sir Simon Dewes Four. 38, 436. 

And altho’ a theriff is by virtue of his office a confer- 
vator of the peace, yet it is enacted by the 1 Mar. f. 2. 
cap. 8. fe#. 2. that no perfon having the office of fheriff 
of any county fhall exercife the office of juftice of the 
peace in any county where he fhall be fherit¥ during the 
time he fhall ufe the office of fheriff. Dalt, Sh. 27. 

By the 1 Hew. 5. cap. 4. it is enacted, That no under- 
fheriff, theriff’s clerk, receiver, nor fheriff’s bailiff, thall 


be attorney in any of the King’s courts during the time 
that he is in ofice, Dalt. Sh. 454. 

By the 14 Ed. 3. cap. 7. Contirmed by 23 H. 6. cap. 
8. It is enaéted, ‘That no fheriff, under-therff, nor the- 
riff’s clerk, fhall tarry or abide in his office above one 
year, upon pain to forfeit two hundred pound: a year as 
long as he occupieth the office; and every pardon made 
for {uch offence or forfeiture fhall be void; and fee 42 
Ed. 3. cap. 9. 


By the 1 Ric. 2. cap. 11. it is enaéted, That none that _ 


hath been fheriff of any county a year fhall be within two 
years next chofen again, or put in the fame office, if 
there be other fufficient. Confirmed by 23 H. 6. cap 8. 

And by the 1 H. 5. cap. 4. it is enatted; That they 
that be bailiffs of fheriffs one year, fhall be in no fuch 
office by three years next following, except bailiffs of 
fheriffs which inherit in their office. 

By the Common Jaw the patents of fheriffs, like alt 
other commiflions, determined by the death or demife of 
the King ; but now by the ftatutes 7 W. & Mar, and 1 
Ann, {ach commifiion fhall remain in full force for the 
fpace of fix months next after fuch death or demife, un- 
lefs fuperfeded, determined or made void by the next fuc- 
cefon. Dyer 165. Dalı. Sh. 17. Vide7 Co. 30. 

It hath been held, that the office of fheriff doth not 
determine by the party’s becoming a peer on the death ef 
his father, but that he ftill remains fheriff ad voluntatem 
Regis. Cro. Eliz.i12. Sir Lewis Mordant’s cafe, 

By the fourth of H. 4. cap. 5. it is enacted, That every 
theriff fhall be dwelling in proper perfon within his baili- 
wick for the time he fhall be fuch officer, and that the fher 
riff fhall be fworn to do the fame. 

Hence itis clear, that a fheriff hath no jurifdiction in 
any other county, nor can he do a judicial aét, and in 
which his perfonal prefence is required, out of his connty ; 
but it is held that he may do a minifterial a&, as make 
a panel, orreturn a writ out of his county, unlefs he is 
beyond fea. Dalt. Sh. 22. 9 H.4. 1- 

See farther, Plowd. 37. Dalt. Sher. 23. 

A fheriff may make and deliver the return of a writ any 
where. Wilfon, par. 1. fo. 328. A sheriff gives out a 
blank warrant upon a writ which is filled up by an attor- 
ney, this is ill. Jd. par. 2. fo. 47» 


5. The foeriff cannot difpofe of his bailiwick ; and of bis 
power and duty in appointing an under-/beriff. 


By the 23 Hen. 6. cap. 10, it is provided, *¢ That no 
fheriff fhall let to farm in any manner his county, nor any 
of his bailiwicks, hundreds or wapentakes.”’ 

In the conftruétion hereof it hath been holden, that 
this is a particular law, and muft be pleaded, otherwile 
the judges cannot take notice of it. 3 Keb.678. Ellis 
v. Nelon. 

It hath been held, that a leafe thereof, tho’ no rent 
was ever received, is within the ftatute ; the intent there- 
of being that fheriffs fhould keep their counties in their 
own hands. 20H. 7, 13. See Dalt. Sher. 23, 24. 
Plowd. 87. Moor 781. 

By the 3 Geo. 1. cap. 15. fed. 10. ** It hall not be law- 
ful for any perfon to buy, fell, let or take to farm, the 
office of under-fheriff or deputy-fheriff, feal-keeper, 
county-clerk, fhire-clerk, gaoler, bailiff, or any other 
office pertaining to the office of high-fheriff, or to con- 
tract for any of the faid offices, on forfeiture of soo /. 
one moiety to his Majefty, the other to fuch as dhall fue 
in any court at Weffminffer, within two years after the 
offence.” 

Provided, that nothing in this a& fhall hinder any high 
fheriff from conitituting an under-fheriff or deputy-theriff, 
as by law he may, nor to hinder the under-fheriff in any 
cafe of the high fheriff ’s death, when he aéts as high 
theriff, from conftituting a deputy, nor.to hinder the re- 
ceipt of, or accounting to the fheriff, Fc, for legal fees. 
See Dalt. 3, 514. Hob. 13. 2 Brownl, 281. 

The high fheriff may execute the office himfelf, and 
the under-fheriff hath not, nor ought to have, any eftate 
or intereft in the office itfelf; neither may he do any thing 


in his own name, but only in the name of the high 
fherif, ` 
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fheriff, who is anfwerable for him. 
Salk. 96. 

By the 3 Geo. 1. cap. 15. Je. 8. it is enacted, “That 
if any theriff fhall die before the expiration of his year, or 
before he be fuperfeded, the under-fheriff fhall neverthe- 
Jefs continue in his office, and execute the fame in the 
name of the deceafed, till another fheriff be appointed 
and’ fworn; and the under-fheriff fhail be anfwerable for 
the execution of the office during fuch interval, as the 
high-fheriff would have been ; and the fecurity given by 
the under-fheriff and his pledges fhall ftand afecurity to 
the King, and all perfons whatfoever, for the perform- 


Dalt. Sher. 3 


3a 


ing his ofice during fuch interval.” 


The under-fheriff, before he intermeddle with the of- 
fice, is to be fworn; this is injoined by the ftatute 27 
Eliz. cap. 12. and the form of the oath there prefcribed. 
That before this ftatute the under-fheriff was never fworn. 
1 Rol. Rep. 274. per Coke. 

And now by the 3 Geo. 1, eap. 15. fe. 19. It is en- 
acted, That all under-theriffs of any counties in South 
Britain, except the counties in Wales and county pala- 
tine of Chefer, before they enter upon their offices, fhall 
take an oath, appointed by that att, for the execution 
of their office, Vice the Statute. 

A fheriff cannot appoint two deputy-fheriffs extraordi- 
nary. Wilfon, par. 2. fo. 378. 

See farther, 4 New Abr. and 19 Vin. Abr. tit. Sheriff: 
See alfo, Efcape, Execution, Fieri facias, &c. 

_ herits Court in London. ‘The chief of the courts 
in London are the herif s courts, holden before their tteward 
or judge, black. Com. 3 V. 80. Vide 4 Infl. 274, 8. 
And fee Courts. 

Dherit’s Tourn. 
4V. 270, 404, 417. 

Sheriffalty, (vicecomitatus) Is the /heriff/bip, or time. 
of a man’s being herif. 14 Car. 1. c. 21. 

Oberif—wick, The extent of a theriff’s authority. 13 
Eliz. c. 22. 

Hhevritf-qeld, A rent formerly paid by the /eriff; and 
it is prayed that the /leriff in his account may be dif- 
charged thereof. Rot. Parl. 50 Ed. 3. 

SHberiff-tooth, Seems to be a tenure by the fervice of 
providing entertainment for the fheriff at his county- 
coarts. Rot. Plac. in Itin. apud Ceffr. 14 Hen. 7. In 
Derbyfhire the King’s bailiffs anciently took 6 4. of every 
bovate of land, in.the name of fberif-tooth. Ryl. Plac. 
Parl. 653. And it is faid to be a:;common tax levied for 
the fheriff’s diet. 

Shelving, (monfratio) Is fpecially ufed to be quit of 
attachment in a court, in plaints /bewed and not avowed. 
Shep. Epitom. 1130. Vide Monfirans. 

Hbield, (/utum) An inftrument of defence; (from the 
Sax. /eyldan) to cover, or the Greek cxors; a ikin, an- 
ciently fhields being made with fkins. 

Hhifting Wile. See Secondary Ufe, and Black. Com. 
OKs 3352 

Siting, (Sax. filling, Lat. folidus) Among the Eng- 
Lifh Saxons paled but for 5 d. afterwards it contained 16d 
and often 20d. In the reign of King William I. called 
the Conqueror, a fhilling was of the fame value as at this 
day. Leg. H.1. Domefday. 

Dhitwwite, Ef emenda pro tran/grefione fan in nativam, 
tam impregnando, Monat. Rading. MS. 

HSbip-Wonep, Was an impofition, charged upon the 
ports, towns, cities, boroughs and counties of this realm, 
in the time of King Charles I. by writs commonly called 
Jhip-writs, under the Great Seal of Exgland in the year 
1635 and 1636, for the providing and furnifhing certain 
fhips for the King’s fervice, &c. which was declared to be 
contrary to the laws and ftatutes of this realm, the petition 
of right, and liberty of the fubject, by Stat. 17 Car. 1. c. 
r4. See Black. Com, 4 V. 430. 

Dipper, Is a Dutch word fignifying the matter of a 
fhip, mentioned in the Stat. 1. Fac..1. cap. 3. We 
ufe it for any common feaman; and commonly fay Aip- 

er. 

Dhippey in Kent, Its inhabitants taxable towards the 
repair of the King’s ferry. 18 Eliz. c. 10. 

Ships and Dbhipping. None of the King’s fithjects 
are to export and import merchandife in any fhips but 


See Tourn or Turn, and Black. Com. 
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Englifo, onpain of forfeiture. 5 R. 2. cei $- But 
merchants had power to hire other fhips, by 6 R. 2. ¢. 8 
and 4 H.7. c. 10. Goods imported or exported out of or 
to any territories belonging to Exgland in Afia, Africa, or 
America, fhall be in fhips belongin» to the Englifh, and 
the matter and three-fourths of the mariners to be alfo 
Englifb, upon pain to lofe fuch goods and the vefiel, e, 
12 Car. 2. c.18. A duty of 55. per ton is granted on 
foreign built fhips, one moiety for the cheft at Chatham, 
and the other for Greenwich Ho/pital, to relieve decayed 
feamen. 1 Fac.2. c.18. No owner of a fhip fliall be liable 
an{wer lofs, by reafon of imbeziling any gold, filver, 
jewels, €%c. taken in or put on board, or for any for- 
feiture incurred, without the privity or knowledge of fuch 
owner, further than the value of the fhip and freight due: 
But other remedies againft the mafter and feamen of fuch 
fhips, are not taken away. 7 Geo. 2. c. 15. Asa mafter 
or owners of a fhip may have an aétion for the freight ; 


„either the one or the other are anfwerable, where goods 


are damaged in the fhip. But where there are feveral 
owners, and one difagrees to the voyage, he fhall not be 
liable to any action after for a mifcarriage, Jc. Comberb. 
116, See 2 Strange 1251. where the owner, and not the 
freighter, is liable for a lofs of gold fent by the hip. 
See how far owners of fhips are liable for default of the 
mafters at Common law, Rep. Temp. Hardw. per Annaly, 
85,194. Owners of fhips are liable for the goods on ac- 
count Of the freight, tho’ robbed of them, and for default 
of the makter. Jd. 86. An action doth not lie againft a 
man as owner, but as he hath the benefit of the freight ; 
for when there are feveral owners, and one diffents from 
the voyage, he fhall not be liable afterwards for a mif- 
carriage, Ge. Id. go. Comb.117. per Holt Ch. J. See 
2 Strange 816. where it was held, that prima facie the re- 
pairer of a fip has his election to fue the mafter who 
employs him, or the owners ; but if he undertakes it on a 
{pecial promife from either, the other is difcharged. See 
Stat. 26 Geo. 2. c. 6. to oblige fhips more effectually to 
perform quarentine ; and for the more effectually prevent- 
ing tha plague being brought from foreign parts. Ships 
ballaft in the Tames, how raifed, and at what prices to 
be delivered, &c. Vide 6 Geo. 2. ¢.29. Ships of War, 
fee Nawy. 

By 26 Geo. 2. c. 19. Plundering any veffel either in 
diftrefs or wrecked, and whether any living creature be on 
board or not, or preventing the efcape of any perfon that 
endeavours to fave his life, or wounding him, Gc. or 
putting out falfe lights to bring any veffel into danger, 
are capital felonies. For affifling fhips in diftrefs, fee 4 
Geo. 1. 6s 12. Á 

Dhire, (comitatus, from the Sax. ftyre, to part or di- 
vide) Is well known to be a part-or portion of this king- 
dom, called alfo county: Theold Latin word was /cyra 3 
and fiyre, provincie indicabantur. Brompt.659. King 
Alfred firk divided this land; and.his divifion was iz fa- 
trapias, which we now Call pires, in centurias, now called 
hundreds, and decennas, which we call tithings. Leg Al- 
fred. See Brompton 956. and Black. Com. 1 V. 116. 

Sbire-cierb, Is he that keeps the county court; his 
office is fo incident to the herf, that the King cannot 
grant it. Mitten’s cafe. 4 Rep. 

NHbive-man, or Sepze-man, Was anciently judge of 
the county, by whom trials for land, &c. were deter- 
mined before the conqueft. Lamb. Peramb. p. 442. 

Hhiremote, An affembly of the county or fhire at the 
affifes, 8c. See Scyregemot, Shire, Turn. 

SHbhoemabers, Are to make their thoes of fufficient lea- 
ther, or forfeit 35. 4d. 1 Jac 1. c.22. Journeymen 
Jeooemakers, imbeziling leather, fhall make fatisfaCion for 
damage, or be ordered by juftices to be whipped, &cs 
Alfo perfons buying or receiving fuch leather are to make 
reafonable recompence, to be levied by diltrefs, @c. and 
fearch is to be made after the fame. .9 Geo. 1. cap. 27% 
And ail journeymen employed in making boots, fhoes, 
flippers, or gloves, &c. that neglect their bufinefs, by 
working for any other mafter, before they have.done the 
work firft undertaken, may be committed to the houfe of 


correction for a month, by 13 Geo. 2. c. 8. Wide Lea- 
ther. 
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Shooting. Shooting at perfons in any dwelling | 
houfe, or other place, felony without clergy. 9 Geo. 1. 
BPP 
Shop, (fopa) A place where any thing is openly fold 
—— Johannem H. dediff: Rogero Smith unam fhopam cum 
pertin. in, Se. fituat. in le market-place, Sc. Dat. 27 
Feb. 9 Edw. 4. 

Sbhop-books, Thefe are not allowed of themfelves to 
be given in evidence for the owner; but a fervant who 
made the entry may have recourfe to them to refrefh his 
memory: And if fuch fervant (who was accuftomed to 
make fuch entries) be dead, and his hand be proved, the 
book may be read in evidence. Black. Com. 3 V. 368. 
The degree of credit which fuch evidence deferves, muft 
reft with a jury. 

Shoplifters, Are thofe that fteal goods privately out of 
fhops; which being to the value of 5s. tho’ no perfon 
be in the fhop, is felony excluded clergy, by the 10 & 
XY A. 3e t23. 

Hhozling and mozling, Are words to diftinguith fells 
of fheep; /horling being the fells after the fleeces are 
fhorn off the fheep’s back; and morling, the fells fead off 
after they die or are killed: In fome parts of England 
they underftand by a jorling, a fheep whofe face is thorn 
off; and by a morling, afheep that dies. Stat. 3 Ed. 4. 
e. 1. See Morling. 

MDHhoztfozd. The ancient cuftom of the city of Exeter 
is, when the lord of the fee cannot be anfwered rent due 
to him out of his tenement, and no diltrefs can be levied 
for the fame; the lord is to come to the tenement, and 
there take a ftone or fome other dead thing of the faid te- 
nement, and bring it before the mayor and bailiffs ; and 
thus he muft do feven quarter-days fucceffively; and if on 
the feventh quarter-day, the lord is not fatisfied his rent 
and arrears, then the tenement fhall be adjudged to the 
lord to hold the fame a year and a day; and forthwith 
proclamation is to be made in the court, That if any man 
claims any title to the faid tenement, he muft appear 
within the year and a day next following, and fatisfy the 
lord of the faid rent and arrears: But if no appearance 
be made, and the rent not paid, the lord comes again to 
the court, and prays that, according to the cuftom, the 
faid tenement be adjudged to him in his demefne as of fee, 
which is done accordingly ; fo as the lord hath from 
thenceforth the faid tenement with the appurtenances to 
him and his heirs: And this cuftom is called fhortford; 
being as much as in French to foreclofe. Izack’s Antiq. 
Exet. 48. 

Shrewsbury, Regulations of the drapers there. 8 
Eliz. c.7. 14 Eliz. c. 12. The ftreets to be paved, ése. 
29 Geo. 2. c. 78. 

Sbrived, or Hhzieved, (from Sax. ferifan) A penitent 
perfon confeffed by a priet. See Confefor. 

HDbroud, fealing of. If any one in taking up a dead 
body fteals the Aroud, or other apparel, it will be felony ; 
for the property thereof remains in the executor, or who- 
ever was at the charge of the funeral. 3 Inf. 110. 12 
Reporr3. T HaleP. Gs 515. 

Subs, defroying of thrubs, trees, roots, plants, Erc. 
by 6 Geo. 3. c. 36 & 48. is for the two firt offences li- 
able to pecuniary penalties, and for the third the offender 
fhall be guilty of felony, and liable to tranfportation for 
feven years. The fealing by night of any trees, or of 
any roots, /brubs or plants to the value of 5s, is by fta- 
tute 6 Geo, 3. c. 36. made felony in the principals, aiders 
and abettors, and in the purchafers thereof, knowing the 
fame to be ftolen. : 

Si Bition’, &c. Isthe conclufion of a plea to the ation, 
when the defendant demands judgment if the plaintiff ought 
to have his ađlion, &c. 

Sib and Hom, (Sax.) i. e. pax E concordia. 

Dica, Dicha, A ditch from the Sax. fc, lacuna. 
Angl. tom. 2. p. 130. 

Sich, (fchetum and fikettus) Is a little current of water, 
which is dry in fummer; a water furrow or gutter. Mon. 
Angl. tom. 2.. p. 426. 

Sicius, Was a fort of money current among the old 
Englijb, of the value of 2d. We read of it in Egbert in 
Dialogo de Ecclefaftica inftitutione, p. 98. 
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Sicut atiag, Another writ like the former; it runs, 
Praecipimus tibi ficut alias precepim’, Sc. 4 Co. Rep. 55. 
See Alias. 

Sidelings, Are meers betwixt or on the fides of ridges 
of arable land. Mon. Ang. tom. 2. p. 275. 

Didefmen, (reius fynodfmen) Is ufed for thofe per- 
fons or officers that are yearly chofen in great parithes in 
London and other cities, according to cuftom, to aflift the 


churchwardens in their prefentments of fuch offenders and - 


offences to the ordinary, as are punifhable in the fpiritual 
courts: And they are alfo called gueffmen. They take an 
oath for doing their duty; and are to prefent perfons that 
do net refort to church on Sundays, and there continue 
during the whole time of divine fervice, Sc. Can. go. 
They fhall not be cited by the ordinary to appear but at 
ufual times, unlefs they have wilfully omitted for favour, 
to make prefentment of notorious publick crimes, when 
they may be proceeded againft for breach of oath, as for 
perjury. Canon 137. Vide Synodales Teftes. 

Si fecerit te fecurum, A fpecies-of original writ, fo 
called, from the words of the writ, which direéts the 
fheriff to caufe the defendant to appear in court, without 
any option given him, provided the plaintiff gives the 
theriff fecurity effectually to profecute his claim. Black. 
Com. 3 V. 274. 

Sigiltum, A feal for the fealing of deeds and charters, 
&¥c. Before the time of William the Conqueror the Englifo 
did not feal with wax, but they ufually made a golden 
crofs on the parchment, and fometimes an impreflion on 
a piece of lead, which hanged to the grant with a ftring of 
filk; and this was held a fufficient confirmation of the 
grant itfelf, without figning, or any witnefles, The 
colour of the wax with which the King’s grants were 
fealed, was ufually green, to fignify rem in perpetuo vigore 
permanfuram; and the impreffion in laymens feals was, 
a man on horfeback with a {word in his hand, till the 
year 1218, and then they began to engraye their coats of 
arms on their feals; only the archbifhops and bishops, by 
a decree of Cardinal Oto, who was legate here in the 
year 1237, were to have figillum, puta nomen dignitatis, 
oficii, feu collegii, EF etiam illorum proprium nomen, qui 
dignitatis vel officii perpetui gaudent honore, infculptum notis 
E charaferibus manifeflis, ficque figillum authenticum ha- 
beatur. Cowell. 

Digla, (from the Sax. fgel) A fail, mentioned in the 
laws of King Ethelred, cap. 24. 

Sign Manual, Is where any bill or writing is fgnsd 
under the band of the King, and ufually in order to the 
pafling of the King’s grants, €c. through the offices of 
the Keepers of Seals. Counterfeiting fign manual made 
treafon. 1 Mar. jeff. 2. c. 6. 

Signet, (Fr.) Is one of the King’s feals, ufed in feal- 
ing his private letters, and all fuch, grants as pafs his 
Majetty’s hand by bill figned ; which feal is always in the 
cuftody of the King’s fecretaries, and there are four 
clerks of the /ignet-ofice attending them. 2 In/f:%556. 
The law takes notice of the /ign-manual and privy fignet 3 
and it is faid a ze exeat regno may be iffued by command- 
ment under the privy fignet, as well as by the King’s writ 
under the Great Seal. Wood's Infl. 457. See Privy Seal, 
and Black. Com. 2 V. 347. 

Significavit, A writ iffuing out of the Chancery, upon 
a certificate given by the ordinary of a man’s ftanding ex- 
communicate by the {pace of forty days, for the laying him 
up in prifon till he fubmit himfelf to the authority of the 
church: And it is fo called, becaufe fgnifcavit is an 
emphatical word in the writ. Reg. Orig. There is alfo 
another writ of this name in the regifter, direéted to the 
juftices of the bench, commanding them to ftay any fuit 
depending between fuch and fuch parties, by reafon of an 
excommunication alledged againft the plaintiff, &c. Reg. 
Orig. 7. And in Fitzberbert we find writs of /gnificavit 
in other cafes ; as fignificavit pro corporis deliberatione, Sc. 
F. N. B. 62, 66. Stat. 22 & 23 Car.z. The common 
writ of fAgnificavit is the fame with the writ de excommu- 
nicato capiendo. 

Signing of deeds and wills is neceffary to make them 
binding; the figning a will by the teftator is an effential 
circumftance, without which ’tis not a will; for this is 
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exprefly required by the Stat. 29 Car. 2. e. 3. See Black. 
2V. 305- 

Sign=Wanual. The fubfcription of the King at the 
top of grants or letters patent, which firft pafs by bill, 
&c. Black. Com. 2 V. 347. By Stat. 1 Mar. ft. 2. c 
6. If any perfon fhall falfely forge or counterfeit the fign- 
manual, privy~fignet, or privy-feal, fuch offences fhall be 
deemed high treafon. 

Signum, A crofs prefixed as a fign of affent and ap- 
probation to a charter or deed, ufed by the Saxons. Vide 
Seals. 

Signs. The citizens of London are to hang out figns 

at their houfes, for the better finding out their refpective 
dwellings, &c, Chart. K. Char. I. 

Silentiarius, Signifies one of the privy council; and 
Silentium was formerly taken for conventus privatus, Mattt 
Parif. anno 1171. According to Littleton, it is an ufher, 
who feeth good rule and filence kept in court, Litt. 
Dia. 

Sit. Certain fpecies of wrought filk prohibited, and 
other wrought filks permitted to be imported, 19 H, 7. c. 
21. Explained by 3 Geo. 3. c. 21. Regulation of the 
trade of filk-throwing in London, 13 & 14 Car. 2. ¢. 15. 
8 & gW. 3. c 36. /-6. Silk thrown in the gum, 1 W. 
O M. c.5. f-2. Wrought, 2W.& M. Af 2. c. 4. A: 
aA AW OTM. 5s fi 26 OS 10 W. 3. co T fe 
So. 116 12W, 3.:c.3- f- 1 And raw filk, 2WLS 
M. Jaf. 2. c. 4. fi5. And filk-ferret, or floret, to what 
duties liable, 4 W.& M. c. 5: f2. Thrown filk to be 
imported only from Italy, 2 W, & M. fi. 1. c.g. 1 
An, fl. t. 6.27. ¢. 28. 2 3 An. c. 13. Reftriétions 
on importing alamodes and luftrings, 4 & 5 W. & M. c. 
5. J- 14. Permifiion to import fine Italian thrown filk, 
5 W.t& M. c. 3. Foreign alamodes, &c. to be fealed 
at the Cuftom-houfe, 5 W. GS M. c.20. 45. 607 
W. 3. c.18. f. 28. Alamodes, &c. not fealed, for- 
feited, 8 & 9 W. 3. c. 36. 9 S 10W. 3. c. 43. S. 5. 
A duty per pound weight on imported luftrings and ala- 
modes, 9 & 10 W. 3. c.30. Alamodes and luftrings to 
be imported only at London, 9 S 10 W. 3. c. 43. Char- 
ter of the luftring company confirmed, 9 & 10 W. 3. c. 
43. Penalty on officers of King’s fhips importing filks, 
9 & 10W. 3. c43. f 4. Wearing French alamodes, 
Gc. prohibited, 5 dz. c. 20. Foreign filks mixed with 
gold or filver, forfeited, Ee. 6 Ann. c. 19. f 14. A 
duty on printed filks, callicoes and ftuffs, 10 Ann. c. 19. 
J- 69. Perfons printing filks, &c. at other places than 
their ufual refidence, to make a particular entry of the 
filks before printing, 1 Geo. ft. 2. ¢.36. f- 21. Premium 
on filk manufaétures exported, 8 Geo. 1. c. 15. Theim- 
portation of raw filk from the Streights, (except from the 
Grand Seignor’s dominions) reftrained, 6 Geo. 1. c. 14. 
Raw filk of China to pay the fame duty as Italy, 23 Geo. 
2. c.g. Raw filk of the plantations may be imported 
free, 23 Geo. 2. c. 20. Raw filk of Perfa, bought in 
Rufia, may be imported from any port in Ruffia, 23 Geo. 
2. ¢.34. Foreign filks and velvets to be fealed at the 
Cuftom-houfe, 26 Geo. 2. c. 21. Penalty of importing 
foreign {ilk ribbands, laces or girdles, 3 Geo. 3. ¢. 21. 
A& to prohibit the importation of foreign wrought filks 
and velvets for a limited time, and for preventing unlaw- 
ful combinations of workmen employed in the filk ma- 
nufacture, 6 Geo. 3. c. 28. 

Siié-Thrower, and Chrotofter, Is a trade or myftery 
that winds, twis, and {pins or throws filk, thereby fitting 
it for ufe: They are incorporated by ftatute, and mention 
is made of filk-winders and doublers, which are members 
of the fame trade. 14 Car.2. e. 15. None fhall exer- 
cife the filk-throwers trade, but fuch as have ferved feven 
years apprenticefhip to it, on pain of forfeiting 40 s. a 
month. Stat. ibid. Silk-winders, Sc. imbezilling or de- 
taining filk, delivered by filk-throwers, fhall pay fuch da- 
mage as a juttice fhall order, or not doing it fhall be whipt 
and fet in the ftocks; and the receivers are to be commit- 
ted to prifon by a jultice of peace till fatisfaction is made 
the party injured. 20 Car. 2.0.6. 8 GU oW. 3. c. 
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Sitva-Czua, Wood under twenty years growth, or 
coppice wood. 45 Ed. 3. c. 3. 
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Similitude of Hand-twriting, From the reverfal of 
Colonel Siduey’s attainder by aét of parliament in 1689, 
it may be collected that the mere fimilitude of hand-awriting 
in two papers fhewn to a jury, without other concurrent 
teftimony, is no evidence that both were written by the 
fame perfon. 2 Hawk, P. C. 431. Black. Com. 4 V: 


51. 

Simnel, (/minellus, vel fimnellus) Is mentioned in the 
aflije of bread, and is ftill in ufe, efpecially in Lent: The 
Englifh fimnel is panis purior, or the puret white bread, 
Stat. 51 H. 3. - 

Dimneil, (Aminellus) From the Lat. fimila, which 
fignifies the finet part of the flour; panis fimilageneuss 
fimnell-bread. It is mentioned in ftat. aff/a panis, (and is 
Rill in ufe, efpecially in Lent ;) bread made into a fimnell 
thall weigh two fhillings lefs than waftell-bread, Stat. 
51 H.3. The Engli fimnell was the pureft white bread, 
Conwell. 


SDimony, (fmonia, venditio rei Jacre) So called from 
Simon Magus. 


1. Of fimony, generally. 

2. What jhali be deemed fimony; and the penalty on this 
offence. 

3. How far bonds of refignation are lawful; and the 
power exercifed over fuch bonds by the court of Chancery. 

4. Whether the crdinary is obliged to accept a refignation 
on Juch bond ; and Jome objections to thefe bonds confidered, 


1. Of fimony, generally. 

Simony is a corrupt contract for a prefentation to any 
benefice of the church, for money, gift, or reward : It is 
defined to be, ftudio/a voluntas emendi vel vendendi aliquid 
Spirituale aut fpirituali annexum opere fubfecuto. Alfo 
venditio rei facre; fo called from Simon Magus. And 
fome authors mention mony per munus triplex; as per mu~- 
nus a manu, i, e. by bribery, where money is paid down 
for a benefice ; per munus a lingua, by favour and flattery ; 
per munus ab obfequio, i. e. by a fordid fubjection to the 
patron, or doing him fervices: To which has been ad- 
ded, the making of prefents, without taking any notice 
of expecting a church benefice. 

It was agreed by all the juftices, Trin, 8 Fac. That if 
the patron prefent any perfon to a benefice with cure, for 
money, that fuch prefentation, &c. is void, tho’ the pre- 
fentee were not privy to it; and the ftatute gives the pre- 
fentation to the King. Co. 12 Rep. fol. 74. Simony 
may be by compact between ftrangers, without the privity 
of the incumbent or patron. Cro. 1 par. fol. 331. 
Bawderoke’s cafe. Hob, Rep. fol. 165. Noys Rep. fol. 
22. Pafcall’s cafe. And 3 Inf. 153. Some authors men- 
tion fAmoniacum per munus triplex, and tell us of a perfon 
who took off the cap of Grojulan, an archbifhop of Milan, 
and fhaking it, told the people, [fe Grofulanus qui eff Jub 
ifla cappa (S non de alio dico) ef fimoniacus, Se. per 
munus a manu, i. e. by bribery, per munus a lingua, i. e. 
by favour and flattery, per munus ab objequio, i. e. by a 
fordid fubjecting himfelf to the patron. Cowell, 

Simony is generally faid to be the buying or felling 
holy orders, or fome ecclefiaftical benefice. An ecclefiaf- 
tical benefice, in the larger fenfe of it, in which it is 
here ufed, comprehends not only parochial benefices, but 
all ecclefiaftical dignities and promotions. As by this 
offence worthy and learned men are kept out of the 
church, and a door is, to the great fcandal of religion 
and prejudice of morality, opened to perfons’by no means 
qualified to difcharge the duties of the facred function, 
it is of the utmoft confequence to fociety that it be pre- 
vented. With a view to this, canons were anciently 
made, by which a very ftri& oath was enjoined ; and it 
was punifhed with deprivation or difability, as the cafe 
required, 

In 1 Inft.17. b. 89. a. fimony is fpoke of as a thing fo 
deteftable in the eye of the Common law, that a plaintiff 
in guare impedit could not, before the ftatute of Wefm. 2. 
recover damages for the lofs of his prefentation, it being 
confidered as a thing of no value; nor could a guardian 
in focage prefent to an advow/on in the right of his heir, 
becaufe, as he could take nothing for it, he could not 


bring 
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af being guilty, at leatt in foro con/éientiz, of this offence, — 
It is fit it fhould be fo; elfe men would be for ever pur- 
chafing for their fons and friends, and the almoft neceflary 
confequence of fuch a traffick in livings, would be the 
filling the church with very improper perfons, 4 New — 
Abr. 469. Seer e 
It is Soe: fimony where the prefentation is by a pere 
fon ufurping the right to prefent, as if it had been by the 
perfon having a good right. 3 Jnfi. 153. So if apre- 
{entation be by one ufurping the right of patronage; and 
pending a guare impedit for removing his clerk; who i 
after removed, the living is fold, this is fimony, forthe — 
church was never full of that clerk; and by this means 
the ftatute might be eluded, for it would only be getting 
an ufurper to prefent while the living was void, and then 
felling it. 3 Lev. 115. Walk. v. Hammerfly, S.C. 2. 
Vent. 32, A corrupt contract with the wife of the patron’ SSA 
is fimoniacal, altho’ the patron is not privy to it. 1 Rol. 
Rep. 255. Cro. Fac. 385. Ifa clerk contraéts to give 
money tor being prefented to a church, and is after pre- ‘ 
fented gratis; this is fimony. Lane 103, Kitchin Ve 
Calvert. In this cafe the clerk is an unfit perfon, for N 
having at that time been capable of intending to buya 
living corruptly. It alo implies fome defect in him; a 
for the prefumption is that perfons well qualified will al- 
ways be preferred, and have therefore no need to purchafe, 
With this agrees Cro. Eliz..789. where fimony is faid 
to be voluntas five defiderium emendi vel vendendi fpiritualia 
vel fpiritualibus adherentia. This offence may be by a 
corrupt contraét between ftrangers, even when neither the 
patron nor incumbent is privy to it; for if there bea 
corrupt contract, it matters not by whom it is made: But 


bring it to account. This doétrine is confirmed in 3 In/. 
176. and the book adds, that it is the more odious to the 
Common law, becaufe it is frequently accompanied with 
perjury, for the prefentee is {worn to commit no fimony. 
In Cro. Ch. 353. Mackaller and Lodderick, it is faid that 
this has by the law of God and of the land been always 
accounted a great.offence, In Hob. 167. Wincomb and 
Pillefion, it is laid down, that a bond on a fimoniacal 
contract is againft law, becaufe ex turpi caufa, and contra 
Lonos mores; nay, that itis as void as an ufurious bond, 
which, if paid by an executor, is a devaflavit. The 
fame is held in Cro. Car. 425. Byrte and Manning. In 
Carth. 252. Bartlett and Vinor, fuch bonds are faid to be 
void as being againft law, altho’ they are not fodeclared by 
the ftatute. As neither the confideration of the heinouf- 
nefs of the offence, nor the provifion made againft it by 
the Canon or Common law, was fuflicient to put a {top to 
this mifchief, it was at length reftrained under fevere 
penalties by flat. 31 Eliz. cap. 6. 4 New Abr. 465. 




























2. What feall be deemed fimony; and the penalty on this 
offence. 

By ftat..31 Eliz. c. 6. fe. 35. it is enacted, ¢ That 
if any perfon or perfons, bodies politick or corporate, 
{liall for any fum of money, reward, &c. or by reafon of 
any promife, &c. prefent or collate any perfon to any 
benefice, &c. every fuch prefentation, collation, &c. thall 
be utterly void, and it fhall be lawful for the Queen, her 
heirs and fucceflors, to prefent, ĉc. unto fuch benefice, 
&c. and that every perfon or perfons, bodies politick or 
corporate, that fhall give or take any fuch fum of money, 









@c.or take or make any fuch promife, &c. fhall forfeit the 
double value of one year’s profit of every fuch benefice, 
&c. and the perfon fo corruptly taking, Ge. fuch be- 
nefice, ée. fiall be adjudged a difabled perfon in law to 
enjoy the fame.’ 


By 7. 6. it is enacted, < That if any perfon fhall for. 


any fum of money, reward, ĉc. admit, inftitute, inftall, 
induét, inveft, or place any perfon in or to any benefice, 
&%c. fhall forfeit the double value of one year’s profit of 
every fuch benefice, &¥e.’ Vide the ftatute. 

A donative is not within the words of the ftatute; yet, 
as a corrupt prefentation thereto is within the mifchief 
intended to be thereby remedied, it is within the mean- 
ing of it. Cro. Car..331. Bawderick and Mackaller. 
For the fame reafon the corrupt promoting to, or ob- 
taining of a curacy, hasbeen held to be fimony. Carth. 
485. Bithop of St. David’s and Lucy. 

This offence is more frequently committed when a 
church is void; but it may be committed when it is full. 
If a contract be when a church is full, to give a fum of 
money for a prefentation to it, when it fhall become 
void, this is a fimoniacal contra. 1 Brown]. 7. So the 
buying when a church is full, with intent to prefent a 

| certain perfon,, and the prefenting that perfon when the 
living becomes void, is fimony. Lane 102. Kitchin v. 
“Calvert. . Noy 25. Winchcomb v. Pulleffen. So if one 
purchafe the next avoidance of a church, with intent to 
prefent his fon or kinfman, and does prefent the perfon 
intended to be prefented, this isfimony. Noy 25. Godb. 
390. So the purchafe of the next avoidance of a church 
when the incumbent is fick or near dying, with intent to 
prefent'a certain perfon, and the prefenting him, is fimo- 
ny. Winch 63. Sheldon ve Brett. Noy25. Hughes 390. 
See 4 New Abr. 469. 

Notwithftanding the determinations, that if one perfon 
purchafed the next: prefentation of a benefice when full, 
with defign to prefent acertain perfon, and did prefent 
him, it was fimony, it becamea doubt whether it was 
fo for a clerk himfelf to purchafe for himfelf the next 
turnin a living? To remove this it was enacted, ‘ That 
if any perfon fhall for money or profit, in his own name, 
or in the name of any other perfon, procure the next pre- 
fentation or collation toany benefice, and be prefented or 
collated thereto, it fhall be deemed to all intents and 
purpofes a fimoniacal contract.” 12 dn. fi. 2. cap, 12. 
ar. 2. 
£ From all thefe authorities it appears, that altho’ it be 
lawful, except in the cafes excepted, to purchafe the next 
ayoidance when a church is full, there is great danger 
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in this cafe the prefentee is not Amoniacus, and only fimo- 
niace promotus. Cro. Car. 331. Bawderick v. Mackaller, 
Sid. 329. 3 Lev. 337. Lane1o03, Kitchin v. Calvert. 
See Lane 73. and 3 Lev. 338, r 

If a ftranger, the church being void, contraéts with 
the patron for a grant of the void turn, and prefents a 
clerk not privy to the contract; yet, although the grant 
being of a chofe in attion is void, as the incumbent comes 
in by a fimoniacal contraét, he is not to be confidered asan 
ufurper, but as one fimoniace promotus. Cro. Eliz. 788, 
Baker v. Rogers, So where a father, the church being 
void, contracts with the grantee of the void turn to per- 
mit the grantor to prefent his fon, and it is done, this is 
a fimoniacal promotion. Cro. Fac. 533. Booth v. Potter, 
So if a father, in confideration of a clerk’s marrying his 
daughter, doth covenant with the father of the clerk, 
to procure for him a prefentation to a certain church 
when it fhall become void, and he is afterwards thereto 
prefented, it is a fimoniacal promotion. Cre. Car. 425+ 
Birt v. Manning. 

Thefe three laft cafes may ferve to confirm what. has 
| been obferved, that in the cafe of fimony, it is unlawful 
| for a father to do what may not be done by a ftranger. 

See Noy 142. Cro. Car. 426. Lutw. 343» 
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3. How far bonds of refignation are lawful; and the 
power exercifed over Juch bonds by the court of Chancery. 

A bond of refignation is a bond given by the perfon 
intended to be prefented to a benefice, with condition 
to refign the fame; and is {pecial or general. ‘The con- 
dition of a fpecial one is to refign the benefice in favour of 
{fome certain perfon, as a fon, kinfman, or friend of the 
patron, when he fhall be capable of taking the fame; by 
a general bond the incumbent is bound to refign on the 
requeft of the patron, 4 New Abr. 470. 

A bond with condition to refign within three months 
after being requefted, to the intent that the patron might 
prefent his fon when he fhould be capable, was held good ; 
and the judment was affirmed in the Exchequer, cham- 
ber; for that a man may without any colour of fimony 
bind himfelf for good reafons, as if he takes a fecond be- 
nefice, or if he be non-refident, or that the patron may 
prefent his fon, to refign; but if the condition had been 
to let the patron have a leafe of the glebe or tithes, or to” 
pay a fum of money, it had been fimoniacal. Cro. Jae. 
248. Jones v. Lawrence. The doétrine laid down in 


Jones and Lawrence, which was in the cafe of a fpecial — 
bond, was not many years after extended to that ofa 
general 
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= minations fhew that they now are. 
= — nerally has been often held good in the court of Chancery. 
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feieral bond, and the judgment in’ this lat was alfo 
Cro. Car. 180: 


firmed in the Exchequer Chamber. 
Babington v. Wood. 


court refufed to let the validity of it be called in queftion. 
Sir. 227. Peele v. Cotintefi of Carlifle. 
Mr. Serjeant Draper being about to argue againit the va- 
lidity of fuch a bond, he was ftopped by the court. MS, 
Rep. Trin. 27 Geo. 2. Wyndham v. Bower. If a bond 
of refignation, which ought only to be made ufe of to keep 
the incumbent to refidence or good behaviour, be made 
an improper ufe of, the court of Chancery will interpofe. 
Chan. Prec. §13. 2 Chan. Rep. 399. A perpetual in- 
junction was granted againft fuch a bond, becavfe it ap- 
peared on hearing the caufe, that the patron had made ufe 
of it to prevent the incumbent from demanding his tithes. 
1 Vern. 411. Darfionv. Sands. - 


A bill being brought to be relieved againft a' jitdgment 


obtained on a bond to refign upor requeft, it appeared to 


` have been offered to the incumbent, that if he would 


give 700/. he fhould not be fued upon it. Satisfaction 
was ordered to bë entered upon the judgment, and a per- 
petual injunction was granted. A new bond of refigna- 
tion in penalty of 2007, a much lefs fum was indeed de- 
creed ; but no a€ion was to be brought on it withcut 
leave of the court: And the Lord Keeper faid he did not 
know that fuch bonds were ufed before the ftatute ; that 
they had been fince allowed only to preferve the benefice 
for the patron himfelf, or fome child or friend of his, or 
to prevent non-refidenee or a vicious courfe of life in an 
incumbent; and that though a bond be to refign general- 
ly, he would not allow it to be put in fuit, unlefs fome 
{fuch reafon was fhewn for requiring a refignation, be- 
caufe a doer would be thereby opened for fimony. Æg. 
Cafes Abr. 86. Hilliard v. Stapleton. 

On a bill to be relieved againft a judgment on fuch a 
bond, the defendant proved mifbchaviour, and it was for 
that reafon difmiffed. Eg. Cafes Abr. 228. ` Hodgfon v. 
Thornton. So a bond to refign on requeft fhall not be 
made ufe of to turn out the incumbent, unlefs there be 
non-refidence or grofs mifbehaviour ; and if any other ufe 
be made of it, the court will grant an injunction. Chaz. 
Prec. 513. Hawkins v. Turner, From fome of thefe 
cafes, and particularly the laft, which was Pafch. 5 Geo. 
there is reafon to conclude that general bonds of refigna- 
tion were not then held good in equity: But later deter- 
A bond to refign ge- 


Str. 227. Peele v, Counte/s of Carlifle. 

An injunétion has been granted where an ill ufe has 
been made of the bond, 7. e. by taking an annuity from 
the incument, for the ufe of the nephew, for whom the 
living was intended. Svr. 534. 


4. Whether the ordinary is obliged to accept a refigna- 
tion on Juch bond; and Jome objections to thefe bonds confi- 
dered. 

However it may be now fettled, that fuch bonds are 

d both in law and equity; a queftion has arifen, and 
# tot perhaps fettled by judicial determinations, whether 
the ordinary is obliged to accept a refignation on fuch a 
bond ? ’Tis faid it’s in the power of the ordinary to difcou- 
tage the ufe of fuch bonds, for he may refufe to accept a 
tefignation made by conftraint of one of them, Warf. 


| Com. Inc. 24: 


. The bifhop refufed to accept a refignation on fuch a 
bond, and ordered the incumbent to continue to ferve the 
cure, declaring that he would never countenance fuch 
unjuft practices. 2 Chan. Rep. 398. Durfton v. Sands. 
An ordinary is not obliged to accept a refignation on 
fuch a bond, unlefs there be juft caufe to turn the in- 
cumbent out of the benefice. Chan. Prec. 513. Hawkins 
V Turner. - 

In a late cafe a grant was to a clerk of the two firft of 
three livings which fhould fall, provided he’ was capable 
when they did fall of holding them. In order to make 
himfelf capable of taking one of thefe benefices, Griffith 
the clerk tendered 2 refignation of another benefice to the 


` The authority of thofe two cafes having been repeated- 
ly recognifed, at length it was confidered as a point fet- 
fled, that a general bond of refignation is good, and the 


So in a late cafe 
7 


ordinary, but he refufed to decept it. One of the que 
tions made in this cafe was, whether the ordinary was 
obliged to accept this refignation? It was infifted by Mr. 
Henley on one fide, that no cafe could be adduced to 
thew that the ordinary can arbitrarily refufe to accept a 
refignatiow of a benefice. Mr., Attorney Murray, who 
was on the other fide, contented himfelf, as to this objec- 
tion, with faying, that the plaineft points having fcarce 
ever been called in queftion are fupported by the feweft 
authorities. No decree was made as to this point; but 
Lord Hardwicke intimated it once or twice fo itrongly to’ 
be his opinion, that the ordinary ought to have accepted 
the refignation, that he did afterwards accept it- What 
fell from thefe great men on this occafion, is enough to 
render the doctrine of the two laft cafes fufpicious : For 
if thefe are law, fome notice would undoubtedly have been 
taken of them. This was not indeed in the cafe of a re- 
fignation bond ; but it was perhaps a ftronger cafe; for 
if the ordinary cannot refufe, where, as here, a clerk would 
refign merely to take another benefice, it would be ftrange 


to hold he may refufe a refignation made at the requelt¢ 
of a patron, in confequence of an agreement with him, , 
which it has been again and again determined both at } 


law and in equity, he has a right to make. Marguis of 
Rockingham v. Griffith, Eafter term; 27 Geo. 2. 

Whatever doubt may ftill remain, as to the ordinary’s 
being obliged to accept a refignation on fuch a bond, 
thefe two things have, as will prefently appear, been de- 
termined ; that the patron cannot prefent again till he 
has accepted it ; and that whether he does or not, the ob- 
ligor is liable to the penalty of the bond, if he undertakes 
as is ufually done for thé acceptance of the ordinary. 4 
New Abr. 473. If aprefentation be made before the bi- 
fhop accepts the refignation of the laft incumbent, it is 
void. Cafes in the time of Queen Ann 276. Riely Ve 
Adams. Noy 147. Cro. Fac. 198. H the obligor binds 
himfelf to refign a benefice, it is upon him to procure the 
ordinary’s acceptance of his refignation. Lutw. 693e 
Studholme v. Norrifon. 

To an action upon a bond, with condition fo to refign 
on requeft that the patron may prefent again, it was 
pleaded that the ordinary would not accept the defendant’s. 
refignation. On a demurrer this plea was held bad; and 
per cur’, it fhould have been averred that the ordinary ac- 
cepted the refignation, for his acceptance being, as is 
laid down, Cro. Fac. 198. neceflary to compleat the 
refignation, it was the duty of the obligor, who under- 
took to refign, to procure this. So if one undertakes to 
enfeoff another, he undertakes to make livery as inci~ 
dent thereto. The bifhop as to the obligee is a ftranger, 
and if an obligor undertakes for the act of a ftranger, he 
is at his peril, as is held + Saund. 215. to procure ite 
MS, Reporis Hilar. 28 Geo. 2. Hefeot v. Gray. 

The refult of the whole is, that bonds of refignation 
are good in law, and that equity will reftrain all improper 
ufe of them. It is not always true, but is fo much oft- 
ner than fuperficial and hafty thinkers imagine, that the 
law, and particularly that part of it which is deduced 
from judicial determinations, is founded in folid reafon ; 
and it may perhaps be fhewn that it is fo in the prefent 
cafe. The attempting this will at leaft be excufable, be- 
caufe fome great and good men have expreffed their dif- 
like of thefe bonds, 4 New Abr, 473. which wae. 

The principal of the particular objections is, that which 
is reported to have fallen trom Holt Ch. J. Comb. 394. 
that is, that a refignation bond comes-as near fimony as 
poflible > it being eafy to procure a round fum of money 
thereby. By making the penalty of the bond adequate 
to the value of the benefice, and agreeing privately that 
the money fhall be paid, it would without doubt be an 
oblique way of felling it, and more than come near, for 
it would be downright fimony. If there was no other 
way, or not as eafy a one, to do the fame thing, this 
objection would be infurmountable ; but if there is, it 
can never be of much importance to ftop this up. The 
fame clerk, whofe confcience would allow him to do 
this, might as well advance the money. agreed upon at. 
firt, or, if that did not fuit him, give an abfolute bond’ 
to pay the money at a future day. As the fame crime. 
might fill be committed, and with as much fecrecy,, 


10H what 


Te, 


j perfon, 
| better qualified for the office, the intereft of religion will 


she may rightfully releafe. 


(Nb. 


what good end would it anfwer to prohibit fuch bonds, 
which, as is allowed by all, may be made ufe of by a 
patron to punih neglect of duty or immoral condu& in 
the incumbent, and for other good purpofes? 4 New 
Abr. 473, 474. 

Another objeétion is, that, when the patron takes a 
general bond of refignation, it is only a prefentation 
during pleafure. Be it fo, and fuppofe, which is the 
utmoft that can be fuppofed, that it is not taken with a 
defign to awe the incumbent into great care in the dif- 
charge of his duty, but to let fome friend or relation af- 
terward§ into the benefice. It by no means neceflarily 
follows that the church, which is the grand thing to 
be guarded againft, will therefore be filled with an unfit 
If the fucceflor, which may be the cafe, is 


be advanced by the exchange. Ef he be not fo well qua- 
lified, it is a misfortune; but it is fuch a one as, in 
the prefent circumftances of things, cannot be entirely 
prevented. While the right of patronage, or while hu- 
man nature continues as it is, there will be miftakes in 
judgment, and patrons will be induced by partiality to 
judge too well of the abilities of a relation or friend ; but 
it makes no difference, whether either of thefe happens 
when the benefice is at firt void, or at any given time 
after; or if there be any, it is in favour of the practice, 
for the mifchief for fo long at leaft as the firft incumbent 
holds the living, is thereby poftponed. 4 New Abr. 474. 
For more learning on this fubjeé&t, fee 1g Vin. Abr. SF 4 
New Abr. tit. Simony, and Black. Com. 1 V. 389, 393- 
ieee AV. 02. 

SDimple-contratt, debt by. Debts- by Ample-contraé, 
are fuch, where the contract upon which the obligation 
arifes, is neither afcertained by matter of record, nor yet 
by deed or fpecial inftrument, but by mere oral evidence, 
the moft fimple of any; or by notes unfealed, which are 
capable of a more eafy proof, and (therefore only) better, 
than a verbal promife. Black. Com. 2 V. 465. 

Simplestarcenp, The felonious taking and carrying 
away of the perfonal goods of another, See Black. Com. 
2 V. 230, &ce. where the fubject is fully, methodically 
and learnedly treated : and fee alio, Larceny. 

Simplex, Signifies fimple, or fingle; as Charta fimplex 
is a deed poll or fingle deed. 

Simplex beneficium, A minor dignity in a cathedral 
or collegiate church, or any other ecclefiaftical benefice 
oppofed to acure of fouls; and which therefore is con- 
fiftent with any parochial cure, without coming under the 
name of pluralities. 

Simpler Juliciarius, This ftyle was anciently ufed 
for any pui/ne judge, that was not chief in any court: and 
there is a writ in the Regi/fer, beginning thus:—I Joka 
Wood, a fimple judge of the court of Common Pleas, ce. 

Simul cum, Are words ufed in indiétments, and de- 
clarations of trefpafs againft feveral perfons, where. fome 
of them are known, and others not known : As the plain- 
tiff declares againft 4- B. the defendant fimul cum C. D. 
E. F. and divers others unknown, for that they commit- 
ted fuch a trefpafs, &c. 2 Lill. Abr. 469. If a writ 
is generally again{t two or more perfons, the plaintiff may 
declare againft one of them with a fimul cum; but if a 
man bring an original writ againft one only, and declares 
with a fimul cum, he abates his own writ. Comber. 260. 

Dine aflentu capitalf, A writ that lies where a bi- 
fhop, dean, prebendary, or mafter of an hofpital aliens 
the lands holden in right of his bifhoprick, deanry, houfe, 
&c. without the affent of the chapter or fraternity; in 
which cafe, his fucceffor fhall have this writ. F. N. B. 
195. And if a bifhop or prebendary be diffeifed, and af- 
terwards he releafeth to the diffeifor ; this is an alienation, 
upon which may be brought a writ De fine affenfu capi- 

tali: But the fucceffor may enter upon the diffeifor, if he 
doth not die feifed, notwithftanding the releafe of his 
predeceffor; for by the releafe, no more paffeth than 
New Nat. Br. 432. A per- 
fon may have this writ of lands upon demifes of feveral 
predeceffors, &e, 

Sine-cure, Is where a reGtor of a parith hath a vicar 
under him endowed and charged with the cure; fo that 
the rector is not obliged either to duty or refidence. Degg’s 





of le N 


Parf. Counc. 195. And when a church is fallen down; 
and the parih becomes deftitute of parifhioners, it is faid — 
to be a /ine-cure. Wood’s Inft. 153. See Black. Com, 
1 V. 386. : 4 

Sine Wie, i. e. Without day: before the a@ for turn- 
ing the law into Exgli/a, when judgment was given againit 
the plaintiff in an a€tion, he was faid to be én mifericor- 
dia tro falfo clamore fuo; and for the defendant, eat inde 
fine die, and the defendant was difcharged, Ge. 2 Lill, 
220. 

Dingle-bond, Simplex obligatio. A deed whereby the 
obligor obliges himfelf, his heirs, executors, and admi- 
nifrators, to pay a certain fum of money to another at a ~ 
day appointed, Black. Com. 2V. 340. ne 

_ Si non omnes, Is a writ on affociation of juftices, _ 
by which if all in commifiion cannot meet at the day af- | 
figned, it is allowed that two or more of them may finifh 
the bufinefs. Reg. Orig. 202. F. N. B. 185. And af- 
ter the writ of affociation, it is ufual to make out a writ 
of Si non omnes, dire&ed to the firt juices, and alfo to 
thofe who are fo affociated to them, which reciting the 
purport of the two former commiflions, commands the = 
juftices, that if all of them cannot conveniently be pre- 
fént, fuch ja number of them may proceed, ce. F. N.B. 
Tats 

Sinking Fund, Is a provifion made by parliament; 
confifting of furplufages of other funds, appropriated for 
paying the publick debts of the nation: And many late 
ftatutes have been made for applying the growing produce 
thereof ; alfo money is often borrowed on the credit of the 
finking fund, ufually one million a year towards raifing 
fupplies for publick fervice. See the feveral flatutes con- 
cerning the funds. 

This finking fund is the laft refort of the nation; it’s 
only domeftic refource, on which mutt chiefly depend all 
the hopes we can entertain of ever difcharging or mode- 
rating ourincumbrances. And therefore the prudent ap- 
plication of the large fums, now arifing from this fund, — 
is a point of the utmoft importance, and well worthy the 
ferious attention of parliament; which was thereby ena- 
bled, in the year 1765, to reduce above two millions 
ftérling of the public debt. Black. Com. 1 V.329, 330. 

which wide. ` erate, 

Sipeflocnua, Was what we now calla hundred. Leg. 
Boks. GiiGs 

Si recognofeant, A writ that, according to the old 
books, lies fora creditor againft his debtor, who before 
the fheriff in the county-court hath acknowledged to owe 
his creditor fuch a fum received of him: The form of 
which writ is this: Rex vicecom. S. Salutem, Pracipe 
tibi quod fi A.B. recognofcat fe debere C. D. Quing; lib. 
Jine ulteriori dilatione tunc ipfum diffringas ad predi@. debi- 
tam eidem C. fine dilatione reddendum, Teke, &. Old 
Nat. Br. 68. $ 

Dite of a meffuage or manor-houfe, &c. See Scites 

Sitheundman, (Sax.) Such a man as had the office to 
lead the men of a town or parih. Leg. Ina, cap. 56. 
Dugdale fays that in Warwickfhire the hundreds were for- _ 
merly called Sithefoca, and that Sithfocundman and Sith- 
cundman was the chief officer within fuch a divifion, 7. e. 
The high conftable of the hundred, Dugd. Antig. Warw. 

Sithefoca, A Saxon word for franchife or liberty, æ 
hundred. Rot. Parl. 16 H.2. 

Sir Cierks in Chancery. Thefe are offices in Chan- 
cery of antient continuance, and they were heretofore 
fpiritual perfons, as may appear by the Stat. 14 & 15 H. 

8. They are principally concerned in matters of equity ; 
and tranfact and file all proceedings by bill and anfwer ; 
and alfo iffue fome patents that pafs the great feal, as par- 
dons of men for chancemedley, patents for ambafladors, — 
fheriffs patents, and fome others: And all thefe matters 
are tranfacted by their under-clerks, or others by them 
appointed. They likewife fign all office copies in order 
to be read in court, and alfo certificates, and attend upon 
the court in term, by two at a time, at Weftminffer, and 
there read the pleadings. cy 

The bufinefs of the office is done by their under-clerks, 
each of which has a feat in the office (in Chancery-Lane) 
and whereof every fix-clerk has a certain number, ufually 
about ten, befides two waiting clerks in each as Br 
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a . kerda, A fcar or wound. 


all which are accountable to their refpective fix clerks for 
the bufinefs they tranfa&. Harrifon’s Chan. Prad. 1 V. 
255.26. 3 

- Sirbindi, Were fervants of the fame nature with rod- 
knights, viz.-Bound to attend their lord wherever he 
went; but they were accounted among the Englifo Saxons 


as freemen, becanfe they had lands in fee, fubject only to 


fuch tenure. Leg. Ine. cap. 26. See Hindeni. 

izel, Is where pieces of money are cut out from 
the flat bars of filver, after drawn through a mill, into 
the refpective ízes or dimenfions of the money to be made; 
the refidue is called by this name, and is melted down 
again.  Lowzd’s Eff. upon coin; pag, 96. 

Skarbalta, Seems to be an engine for catching of fifh: 
It was efpecially given in charge by the juftices, that all 
juries hould inquire de hiis gui pifcantur cum Kiddellis & 
Skarkallis, 2 Inf. 38. 





Si offa extrahuntar a 
capite F therda magna levetur, Sc. Bratt. lib. 3. 

_ Skerries, (iland or rock). Patent granted to William 
French, Efq; fora light-houfe there, confirmed, 3 Geo. 2. 
be 36. a 

Sinners, None fhall retain-any fervant, journey- 
man, &c. to workin the trade of a finner, unlefs he 
himfelf hath ferved feven years as an apprentice in the 
fame trade, in pain to forfeit double the value of his ware 
wrought, Stat. 3 Fac. 1. cap. 9. 

Sins. None hall hall take the wool from any 
fheep-fkin or lamb-fkin, unlefs he make leather or parch- 
mentof it, Jc. 5 El. c.22. fı. None fhall buy fkins 
but to.make leather or parchment, &¥c..5 El. c. 22. 
J. 1. Exportation of fkins and leather prohibited, 5 £/. 
6,2. f. 2. Of fheep-fkins tawed permitted, 8 EZ. c. 14. 
None but artizans fkinners fhall drefs or export black 
coney-fkins, 3 Fac. 1. c- g. Merchants fhall not buy 


_,goney-fkins or morkins in {mall quantities, 3 Jac. 1. c. 


9. Duty on kkinsimported, 9 Aun. co, 11. f 1. Draw- 
back of two-thirds on exportation, 9 Aan. c. 11. f- 39. 
Additional duty on {kins imported, 10 Anan. e. 26. f. 1. 
Drawback on exporter’s oath that hides are marked, 
10 Ann. c. 26. f. 5. See Leather. 

. Sbydinage, Is ufed for the precinés of Calais. 
ZPE 6., Capiz: 

- Slade, (Sax. Sled,) A long narrow piece or flip of 
ground. Paroch, Antiq. 465. 

Slander, Is the defaming of a man in his reputation, 
profeffion, or livelihood ; which is aétionable, &c. See 
Aétion of the Cafe for Words, and Prohibition, and Black. 
Com. 3V. 123. 

Slaves. There are no flaves in England; one may be 
a villein here, but not a fave. 2 Salk. 666. 


Stat. 


~- As to flavery, as Black/ffone obferves, it is now laid 


down (Salk. 666.) that a flave or negro, the inftant he 
„lands in England, becomes a freeman; that is, the law 
will protect him in the enjoyment of his perfon and his 
«property ; yet, with regard to any right which the matter 


- may have acquired to the perpetual fervice of ohn or 
- Thomas, this will remain exaétly in the fame ftate as be- 


fore ; for this is no more than the fame ftate of fubjection 

for life, which every apprentice fubmits to for the fpace 
of feven years, or fometimes for a longer term. Black. 
Com. 1 V. 424, 425. From this doétrine it evidently 
follows, that the mafter may maintain an aétion againft 
any one, who, after notice, retains or harbours, or de- 
tains from his matfter’s fervice, a negro, Gc. again{t the 
will of the mafter: and this, whether the negro be or be 
not baptifed which does not in any manner, alter the 
eafe.—As to flavery, fee the fubjec& learnedly treated in 
Black. Com. 1 V. 423, 4. and Monte/q. Spirit of Laws, 
Tdeie..g. 


_ Sledge. A fledge or hurdle is generally allowed to 


= draw offenders guilty of high treafon to the gallows, to 


preferve them from the extreme torture of being dragged 
pn the ground or pavement. 1 Hal. P. G. 82. 

. Slippa, A ftirrup; and there is a tenure of land by 
holding the King’s firrup, in Cambridgefhire. Cart. 5 


Hi7: 
- Slough-Dilver, A rent paid to the caftle of Wig- 


more, in lieu of certain days work in harveft, heretofore 
 Feferved to the lord from his tenants, 


Pat. 43 Eliz, 


Ss O C 


Sluice; (Exclu/a) Is a frame to keep or let water ovt 
of a ground. By flats 1 Geo. 2. e. 19. to. deltroy any 
Juice or lock on any navigable river, is made felony to 
be punifhed with tranfportation for feven years. 

maka, A fmack, ,or fmall light veffel. Coawel. 
> Hmali debts; Courts for.. In London, and other trad- 
ing and populous dilftricts, courts are eltablithed for re- 
covery of {mall debts in a fummary way, called courts of 
confcience. See Courts, and Black. Com, 3 V. 81. 4 
V: 434- 

Smalt, (Ital. Smalto) Is that of which painters make 
their blue colouring ; mentioned in the Stat. 21 Fac. 
1. ¢. 3. 

Hmoak-Farthings, The pentecoftals or cuftomary 
oblations cffered by the difperfed inhabitants within a 
diocefe, when they made their proceffion to the mother 
cathedral church, came by degrees into a ftanding annual 
rent, called Smoak-farthings. Cowell. 

Smobe-Milver, Lands were holden in fome. places 
by the payment of the fum of 6d. yearly to the fherifz 
called Smoke-Silver, . Pat. 4 Ed. 6. Smoke-filver and 
Jmoke-penny are to be paid to the minifters of divers pa- 
rifhes, as a modus in lieu of tithe-wood: And in fome 
manors, formerly belonging to religious houfes, there is 
ftill paid as appendant to the faid manors, the ancient 
Peter Pence by the name of Smoke-money. Twifd. Hitt: 
Vindicat. 77. The Bifhop of Lincoln, anno 1444, iflued 
out his commiffion Ad levandum le Smoke-Farthings, 
e. 

Smugglers, Are thofe perfons that conceal prohibited 
goods, and defraud the King of his cuftoms on the fá 
coafts, by running of goods and merchandize.  Séat.’ 8 
Geo. 1. ¢. 18, See Cuffoms; and Black: Com, x V. 317. 
AKSIES : ‘ 

Snotrering-Dilber. There was a cuftom in the vil- 
lage of Wylegh, that all the fervile tenants fhould pay for 
their tenements a {mall duty called Sxottering Silver, to 
the abbot of Colchefer. Placit. 18 Edw. 1. 

Snuf or nuh, Mixing and colouring it with oaker; 
umber, or fuftick, yellow ebony, tobacco duk, fand, Sc. 
incurs a penalty of 3/. for every pound-weight. Star. 
1 Geo. 1. cap. 46. The penalties of adulterating tobacco, 
extended to fnuff, 5 Geo. 1. cap. 11. A duty. is granted 
of zs. 6d. a pound on fhuff imported from the Spani 
Weft-Indies; and 5 s. for what is brought from Spain ard 
Portugal, &c. except France, by the Stat. 12 Geo. 1: 
65 26% 

Soc, (Sax.) Signifies power, or liberty to minifter 
juftice and execute laws; alfo the circuit or territory 
wherein {uch power is exercifed: Whence our law Latin 
word foca is ufed for a feigniory or lordfhip enfranchifed: 
by the King, with the liberty of holding or keeping a 
court of his /ockmen: And this kind of liberty continues 
in divers parts of England to. this day, and is known by 
the names of /oke and foken. Bratt. lib. 3. Lamb.—WNullus 
fockman abeat impune peccandi; i. e. None hath liberty 
of finning without punifhment. Leg. H. 1. 

Socage, or Hoccage, (Socagium, from the French 
Soc, that is vomer, a coulter or plough-fhare) Is a tenure 
of lands by or for certain inferior fervices of hufbandry 
to be performed tothe lord of the fee. Skene de verbor. 
Signif. fays, Socage is a tenure of lands, when a man is 
infeoffed freely, without any fervice, ward, relief or 
marriage, and pays to his Lord fuch duty as is called 
petit ferjeanty, Se. There is free Jocage, and bafe fo- 
cage, otherwife called willenage. And according to 
Bra&on, Socagium liberum eff, ubi fit Jervitium in dena- 
riis Dominis capitalibus, ES nihil inde omnino datur ad feu- 
tum S fervitium Regis. This free focage is alfo called 
common focage. Stat. 37 H. 8. cap. 20. Other divifions 
there are in our books, viz. Brađon, lib. 2. cap. 8. num. 
3. Old Nat. Brew: fol. 94. and others. But by the fta- 
tute 12 Car. 2. cap. 24. all tenures fhall be adjudged and 
taken to be turned into free and common focage. See 
Kennet’s Glofjary in Socage, ‘This was a tenure of fo large 
an extent, that Littleton tells us, all the lands in England, 
which were not held in knights fervice, were held in 
Jocage. So that it feems the land was divided between 
thefe two tenures, and as they were of different natures, 
fo the defcent of thefe lands was in a different manner; 

for 








for the lands held in knights fervice defcehded to the 
eldeft fon; but thefe held ix willano Socagio, equally 
among all the fons; yet if there was but one mefluage, 
the eldeft fon was to have it, fo as the ret had the value 
of that meffuage to be divided between them. Bracon, 
lib, 2. cap. 35, 36s See Black. Com. 2 K. 79; 98. 4 
Ve 412, 461. 

Socagers, Were thofe tenants whofe tenure was called 
Socage; otherwife ftiled Sockmen. 

Socmans, or Sokemans, (Socmanni) Are fuch te- 
nants as hold their lands and tenements by Socage tenure, 
of which there are feveral kinds, wiz. Sokemans of frank 
tenure, Kitchin, fol. 81. Sokemans of bafe tenures, zbid. 
and Sokemans of antient demefne, which lat feem pro- 
perly to be called Sockmans. Cowell. 

Socmen. The hufbandmen among our Saxon ancef- 
tors were of two forts; one, that hired the Lord’s out- 
land or tenementary land, like our. farmers; the other, 
that tilled and manured his inland or demeans {yielding 
operam, not cenfum, work, not rent) and were thereupon 
called his Sockmen, or ploughmen. Spelman of Feuds, 
cap. 7. But after the conqueit, the proper Seckmanai, or 
Sokemanni, often mentioned in Demefday, were thofe 
tenants who held by no fervile tenure, but commonly paid 
their rent as a Soke or fign of freedom to the Lord, tho’ 
they were fometimes obliged to cuftomary duties for the 
fervice and honour of their Lord. Cowell. 

Socna, (Sax, Socne) A privilege, liberty, or franchife. 
Chart. Canut. Reg. 

Hocome, Signifieth a cuftom of grinding corn at the 
Lord’s mill; and bond focome is where the tenants are 
bound toit. Blount. 

DSovomyp, The crime of, and how punifhed, fee Bug- 
gery, and Black. Com. 4 V. 215. 

Dodo: and Man, Bifropric of. By ftat. 12 Geo. 1. 
e. 28. authority was given to the treafury to purchafe the 
intereft of the then proprietors of the J/le of Man, (which 
was formerly a diftinct jurifdi€tion,) for the ufe of the 
crown: which parchafe was at length completed in the 
year 1765, and confirmed by ftatutes 5 Geo. 3. c. 268 
39. See, the Statutes. ‘The Bifhopric of Man or Sodor, 
or Sodor and Man, was formerly within the province of 
Canterbury, but annexed to that of York, by ttat.33 H. 8. 
Cage 

Soke, Hoc, Sok, Boca, Generally fignify liberty 
or privilege of tenants excufed from cuftomary burdens 
andimpofitions, Sometimes Soka, or Soke, was the ter- 
ritory or precinét in which the chief Lord did exercife 
his Sac, Sake, or Saka, his liberty of keeping court, or 
holding trials within his own Sofe or jurifdiction. Some- 
times it fignified a payment or rent to the Lord for ufing 
his land with fuch liberty and privilege, as made the 
tenant a Socman or freeholder, upon no other conditions 
than a quit-rent. Cowell. 

Soke, Significat libertatem curie tenentium quam focam 
appellamus. Fleta, lib, 1. cap. 47. Stat. 32 H. 8. cap. 
Ose 
Sokemans, and Hokemanries. The former certain 
copyhold tenants fo called, the latter their tenures. Which 
Briton, c. 66. defcribes to be ** lands and tenements, 
é which are not held by knight-fervice, nor by grand 
«< ferjeanty, nor by petit, but by fimple fervices, being 
«< as it were lands enfranchifed by the King or his pre- 
¢¢ deceflors from their antient demefne.”” And the fame 
name is alfo given them in Fleta, l. 1. c. 8. Vide Black. 
Com. 2 V.99, 100. 

Hoke-reeve, The lord’s rent-gatherer in the ke or 
foken; Fleta. 

Solarium, A follar, upper room, or garret : Unum 
folarium wocat’ a loft. Chart. Antiq. 

Soldiers. The military fate of England includes the 
foldiery by land and fea; and itis again{t our antient law 
to keep up any atmy of /oldiers in the time of peace. In 
time of war particular orders are made for the order and 
difcipline of officers and /oldiers, which are to be con- 
fulted upon all emergencies: and therefore we are not to 
expec many ftanding and perpetual laws on that account. 
Wood's Inf, 45. The chief ftatutes relating to the army, 
and their contents, are as follow, viz. By 18 H. 6. Sol- 
diers retained, departing from their colours, without li- 

I 


sot 


| cénce, are Suilty of felony. The 7H.7. cap. 1. aid 5 


H. 8. cap. 5. enact, That if a captain fhall not have 
the whole number of his /o/diers, or not pay them their 


due wages, within fix days after he hath received it, he — 
fhall forfeit all his goods and chattels, and fwffer impri- 


fonment. By the 4 & 5 Ph. & M.c. 3, If any perfon 
being commanded to muiter, doth abfent himfelf (having 


-no lawful excufe) he fhall fuffer ten days imprifonment, a 


or pay a fine of gos. And if any one authorized to levy 
or mufter /eldiers, fhall take any reward to difcharge or 


{pare any from the faid fervice, he fhall forfcit ten times — 


as much as he fhall take, €c.. The ftatute 1 Fac. 1. cape 
4. ordains, That if any perfon go beyond fea, to ferve 


any foreign prince, as a folder, and he do not take the i 
oath of allegiance before he goes, itis felony; and if he ~ 


is a gentleman or officer, that is going to ferve a foreign 
prince, he is to be bound with two fureties not to be re- 
conciled to the fee of Rome, &Fc, or it will be felony. 
By 31 Car, Z. cap. 1. no /oldiers fhall be quartered on any 
perfons without their coment; and inhabitants of places 
may refufe to, quarter any /oldier, notwithitanding: any 
order whatfoever. The4 & 5 W.& M. &c. was made 
for punifhing mutiny and defertion, &e. And by 10 & 
11 W. 3. Officers and /oldiers may exercife trades. The 
1, 4, 7, 9 & 10, Se. dnn. were made for punihing — 


mutiny and defertion of /eldiers, and falfe-muilers; and | 
for better payment of the army and quarters, Gc. Since 


which there have been a variety of acts to punifh mutiny 


and defertion, &c. in general, all formed on the fame 


plan. Vide the laf. aay ' 
The 3 Geo. 1. cap. 2. and 4 Geo. 1. c 4. ordain, 
That no /cldier fhall be taken out of the fervice, by any ~ 
procefs, except it be for fome crimirial matter, or for a 
real debt amounting to 10/7, of which affidavit is to be — 
made; and if any /oldier be otherwife arrefted, a juflice 
of peace by warrant under his hand fhall difcharge him: 
Yet the plaintiff may file an appearance, in an action of © 
debt, upon notice thereof given, and proceed to judge 
ment and execution, other than againft the body of fuch 
Joldier. A ferjeant in the guards cannot be arrefted un- 
der10/. Wilf. par. 1. fo. 216. Vee, 
A common foldicr cannot be a vagrant within the ftat. 
17 Geo: 2. Wilfon, par. 1. fo. 331. è 
By the 5 Geo. 1. c. 5. when an offcer or foldier is ac- 
cufed of a capital crime, the commanding ofticer, on ap+ 
plication made to him, is to ufe his utmoit endeavours to 
deliver over the criminal to the civil magiftrate, and he is 
not to be tried by a court-martial in eight days; within 


which time, application is to be made: but after thatthe — 


criminal may be tried by a court-martial. 

Stat. 11 Geo. 2. c. 6. No juftice of peace having a 
military office, fhall be concerned in quartering of /oldiers 
in the company, ĉe. under his command: And vi@ual~ 
lers refufing /oldiers quartered, or conftables receiving 
reward to excufe them, are to forfeit not above 5 /. nor 
under 405. 3 Geo. 2. c. 2. By fubfequent atts, no 
juitice, conftable, &c. may direct more billets for quar- 
tering /oldiers than there are effective men: And if any 
Joldier be quartered on a private houfe, without the 
owner’s confent, he may have his remedy at law; and of- 
ficers or conftables that quarter wives, children, or maid- 
fervants of any officer or /e/dier in fuch manner; the of- 
ficer fhall be cafhiered, and conftable forfeit 205, Like- 
wife where perfons are grieved in billeting /oldiers, by 
conftables, they may complain to the juftices of peace, 
who fhall order fo many to be removed as they fee cause. — 
13 Geo. 2. ¢. 10. i 

Officers or /oldiers, if they deftroy game on their 
marches, or poultry or fifh, being convicted before a juf 
tice, are to forfeit 5/. an officer, and 20s. a /ildier. 
Ibid. When any perfon is inlifted a /ldier, he fhal} 
within four days be carried before the next juftice of peace ' 
or chief magiftrate of a town, and declare that he did it 
voluntarily ; upon which the juftice is to certify it, and 
give him the oath of fidelity, &%¢.. But if then he diffents, 
on returning the money received, and zo s. for charges, 
he fhall be difcharged: And military officers ating con- 
trary tothis aét, to incur the like penalty as for making a- 
falfe-mufter. 8 Geo. 2. c. 2. Ifa perfon abfeonds, or 


refufes to go before a juftice, in order to declare his a — 43 


fent 
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fent or diffent; he fhall be deemed a lifted foldier, and 
may be proceeded again{t as if he had taken the oath di- 
rected by the articles of war. Stat. 10 Geo. 2. And in 
cafe any fubject here or in Jre/and thall lift or enter him- 
felf, or any one procure him, to go beyond the feas, with 
an intent to be inlifted as a /oldier, to ferve any foreign 
prince or ftate, without leave of his Majefty, he fhall be 
guilty of felony ; but if fuch perfon lifted, in 14 days af- 
ter difcover upon oath before any juftice, &c. the perfon 
by whom he was drawn in, fo as he may be apprehended 
and convicted, the party difcovering is to be indemnified. 
l 9 Geo. 2. c. 30. His Majeity may form articles of war, 
` and conftitute courts-martial as well in Great Britain and 
Ireland, as in the iflands of Minorca, Gibraltar, Fc. And 
if any officer or /oldier deferts his Majefty’s fervice beyond 
fea, and efcape into this realm, or Ireland, he fhall be 
tried here, as if the offence had been committed within 
this realm. Stat. 11 Geo. 2. ce 2. and 15 Geo. 2. c 4. 
See Court Martial, and Black. Com. 1 V. 407. 4 V. 
163. 
i Dole Corporations. A corporation fale confifts of one 
perfon only and his fucceffors, in fome particular ftation, 
who are incorporated by law, in order to give them fome 
legal capacities and advantages, particularly that of per- 
petuity, which in their natural perfons they could not 
have had. In this fenfe the King is a fole corporation, fo 




















` isa bifhop; fo are fome deans and prebendaries, diftinét 
ay from their feveral chapters: And fo is every parfon and 
vicar. See Corporations, and Black. Com. 1V. 469. 

r Solet € Debet, Words inferted in writs for recovery 
of rights, ĉc. Wide Debet. 

F 


- Soie Tenant, (folus tenens) Is he that holds land by 
his own right only, without any other joined; and if a 
man and his wife hold land for their lives, with remainder 
ay to their fon for life; here the man dying, the lord fhall 
í ' not have a heriot, becaufe he dies not /ole tenant. Kitch. 
Ty I 


4. 

Eapetictties (folicitator) A perfon employed to follow 
and take care of fuits depending in courts of law or equity ; 
and /clicitors are within the late ftatute to be {worn ‘and ad- 
mitted by the judges, like unto attornies, before they fhall 
practife in our courts ; and attornies may be admitted /o- 
licitors in the courts ofequity, Fe. Stat. 2 Geo. 2. c. 23. 
There is‘alfo a folicitor generalto the King, who is a great 
officer next the attorney general. See Attorney, and Black. 
Com. 3 V. 27. 

Holidatum, Used in the neuter gender is taken for that 
abfolute right or property which a man hath in any thing. 
Malnfo. lib. 1. 

Solinus terrae.———n communi terra SanGi Martini 
Junt 400 acre © dim. que faciunt duos folinos FP dim, 
~  Domefday. In which book, this word is only ufed in Kent, 
i and no other county. Sejtem Jolini terrae. Junt 17 Caru- 
cate. 1 Int. fol.as5. According to this computation 
Jolinus terre is about 160 acres, and 7 folini are about 
1120 acres, which is leis than 17 carucate, for at the 
loweft carucata terre is ico acres. But Lord Coke 
was of opinion, that it did confift of no certain number 
of acres. This word /olinus was probably from the Sax. 
Julk a plough, but what quantity of land this folin, ful- 
ling, or Joling did contain, is not fo eafily determined. 
It ieems to have been the fame with a plough-land; fo 
that in Dome/day, Se defendit pro uno folizo, is, it is taxed 
for one carucate or plough-land. Cowell, 

Hoiler or Dolar, (/olarium) A chamber or upper 
room. Id. 

_- Solvendo cffe, Isa term of art, fignifying that a man 
hath wherewith to pay, or is a perfon /olvent. 
DHoivere poenas, To pay the penalty ; or undergo the 

punithment inflicted for offences. 3 Salk. 32. 

© Solvit ad Diem, Is a plea in action of debt on a 

bond, bill, &¢. that the money was paid at the day limit- 
ed. Mod. Caf. 22. To a bond of 30 years ftanding the 

defendant pleaded /olwit ad diem, relying on the prefump- 
tion; the plaintiff proved payment of interet two years 
after the day ; this falfifies the plea; the defendant fhould 
45 shave pleaded upon the a@ for amendment of the law, that 
$ he paid the money after the day, 1 Strange 652. See 
Payment. 
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lots; which was made felony by 1 Fac. 1. c. 12, 


Sectale. 
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Soilutione feodi militis Parliamenti, and Holutione 


feodi urgent. Pariiamenti, Are writs whereby knights 
of the fhire and burgefles may recover their allowance, if 
it be denied. 


Stat. 35 H.8. c.11. 
Homerfet-houfe, Affured to Queen Charlotte for life, 


PUAT 
I Fac. 1 


Somerlethhire, Its fifhery hcw preferved, 
Son Bflault Demelne, Is a juftification in an ation ` 


23. 


of affault and battery ; becaufe the plainuff made the firft 
affault, and what the defendant did was in his own de- 
fence. 2 Lill. Abr. 523. But fon afault cannot be pleaded 
by a defendant for his outrageous battery. Ibid. See 
Black. Com. 3 V. 120, 306. 


Sontage, Was a tax of forty fhillings laid upon every 


knight’s fee, according to Stew, pag. 284. 


Dope, A duty granted on it for 32 years, &c. And 


[opemakers are to give notice of the time of making and 
working of /ope to excife officers, on pain of forfeiting 50/. 
Stat. 10 Ann. c. 19. and 11 Geo. 1. c, 30. 


Sophia, (princefs) Naturalized, 4 dan. c. 1 E 4, 


See King. She was the youngeit daughter of Elizabeth 
Queen of Bohemia, who was the daughter of ‘James the 
Firit, and (in the latter end of the reign of William the 
Third) the neareft of the antient blood royal, who was 
not incapacitated (to take the crown) by profeffing the 
Popith religion. 
body, being proteftants, the remainder of the crown, ex- 
pectant on the death of King William and Queen Anne 
without iffue, was fettled by ftatute 12 & 13 W. 3. 
LORE 


On her therefore, and the heirs of her 


Doxery, (/ortilegium) Witchcraft or divination by 
See 
Witchcraft. By 9 Geo. 2. c. 5. No profecution fhall for 
the future be carried on againft any perfon for conjura- 
tion, witchcraft, forcery, or inchantment. But the mif-’ 
demeanor of perfons pretending to ufe witchcraft, tell 
fortunes, or difcover ftolen goods by {kill in the occult 
fciences, is ftill defervedly punifhed with a year’s impri- 
fonment, and ftanding four times in the pillory. Black. 
Com. 4 V. 61. 

028, In fums of money lent upon u/ury, the principal 
was antiently called /ors, to diftinguish it from the intere/. 
Pryn’s Collect. tom. 2. p. 161. 

Sous Accipiter, Is a for or far hawk: King John 
granted to Robert de Hofe, land in Berton of the honour of 
Nottingham, to be held by the fervice of yielding the King 
yearly one /oar-hawk, (Jc. Cartular. S. Edmund. MS. 

Sothaic, or Hothail, Is conceived to be miftaken for 
Bract.: lib. 3. 

Sothfaga, or Hothfage, Is an old word, which fighi- 
fies hiftory: From the Sax. /oth, verum, and faga, tefli- 
monium; for all hiftories fhould be true, or true fayings ; 
from hence we derive our Exgli/h word footh/ayer. Cowell. 

Soveraign, or Sovereign, Is a chief or fupream per- 
fon, one higheft of all; asa King, &e. x 

Hobercign, A piece of gold coin current at 22s. in 1 
H. 8. when by indenture of the Mint, a pound weight of 
gold of the old ftandard was to be coined into twenty-four 
Sovereigns. In 34 H. 8. /overeigns were coined at 205. 
a-piece, and half /owereigns at 10s. But anno 4 Ed. 6. the 
Jovereign of gold paffed for 24s. and in 6 Ed, 6, at 
305. 

Hovercign Potuer, or Hovereigntp, By this is 
truly meant, the power of making laws; for wherever 
that power refides, all others muft conform to and be di- 
re&ted by it, whatever appearance the outward form and 
adminiftration of the government may put on. For it is 
at any time in the option of the legiflature to alter that 
form and adminiftration by a new edi or rule, and to 
put the execution of the laws into whatever hands it 
pleafes: And all the other powers of the ftate muft ohey 
the legiflative power in the execution of their feveral 
functions, or elfe the conftitution is at an end, - Black. 
Com. 1 V. 49. In our conftitution the law afcribes to 
the King the attribute of fovereignty, but that is to be 
underftood in a qualified fenfe, 7 ¢. as fupreme magi- 
ftrate, not as fole legiflator, as the legiflative power is 
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Span and Frp of Fih. See Fik. 

Speaker of the Parliament, The chief officerin that - 
high and augut court, who is as it were the common | 
mouth of the ret: And as that Honourable Affemby con- 
tains two Honufes, the Lords and Commons; fo there are 
two /peakers, the one termed the Lord Speaker of the House 
of Peers, and is moft commonly the Lord Chancellor or 
Lord Keeper of the Great Seal of England; the other 
(being a member of that Honfe) is called The Speaker of 
the Houfe of Commons, both whofe duties confiit in ma- 
naging debates, putting queftions, and thereby colle&ting 
the fenfe of the houfes, the pafling of bills, feeing the 
| orders ofeach Houfe obferved, tc. See Parliament. 

Speaking with profecutoz. Itis not uncommon when ia 
a perfon is convicted of a mifdemeanor, which principal- 

‘ly and more immediately affects fome individual, as a 
battery, imprifonment, or the like, for the court to per- 
mit the defendant to /peak with the profecutor, before 
any judgment is pronounced ; and, if the profecutor de- 
élares himfelf fatisfied, to inflict but a trivial punifhment, 
Black. Com. 4 V. 356, 7. tis ufwal, on fatisfattion 
made to the profecutor, for him to give the perfon con- __ 
victed, areleafe, the execution of which being proved, is 
tantamount to the profecutor’s acknowledgement of being 
fatisfied. j 

Special matter ia ebivente, Is what is fpecially al- 
ledged, aud comes not into the General Ife. 

Specialty, (Specialitas) A bond, bill, or fuch like in- 
ftrument ; a writing or deed, under the hand and feal of 
the parties. Litt. See Black. Com. 2 V. 465. 

Species. A relative term, exprefling an idea which f 
is comprifed under fome general one, ealled a genus. The 
idea of a fpecies is formed by adding a new idea to the 
genus. This fuperadded idea is called the fpecific diffe- 
rence. 

In law, when we treat of adion on the cafe, generally, 
we may call it the genus, as we may call “an action of 
affumpfit, of trover, &c. a fpecies of that genus. 

Hpecifie-legacies. A {pecific legacy, is à legacy lefty: ` 
or a bequeft of any particular thing, as a piece of plate, 
a watch, a horfe, ĉc. and cannot be taken by the de- 
vifee without the confent of the executor. Co. Lit. 111- 
Aleyn 39. Black. Com. 2 V. 512. 

Soccific relief in equity, The want ofa more fpeci- 
fic remedy than can be obtained in the courts of law, 
gives a concurrent jurifdiction to a court of equity in a 
great variety of cafes. To inftance in executory agrece 
ments, a court of equity will compel them to be carried 
into ftri& execution, unlefs where it is improper, or im+ 
poffible, inftead of giving damages for their non-perfor- 
mance. 1 Equ. Caj. dbr.16. Black. Com. 3 V.438. 

SHpetcum, The cell of a monk, mentioned in Malmfr. 
Lb. 3. 
Spices, For garbling fpices 1 Fac. e. 19. Repealed, 
6 Ann, c. 16. 

Duty on {pices imported, 6 & 7 W. 3. c. 7. made per- 
petual by 7 4ax.c.7. and part of bank fund: And the 
furplus part of the aggregate fund, 1 Go. 1. c. 12. Li- 
cences to import {pices fhall fpecify the quantity and place 
of landing, 6 Geo. 1. c. 21. f. 45. Spices packed in 
fmall parcels forfeited, 6 Geo. 1. cap. 21. f-47. Du- 
ties on {pices afcertained. 8 Geo. 1. c. 15. fe 17, 18a 
Licences to import {pices fhall be delivered up at entering 
the fhip, 8 Geo. 1. ce 18. f: 21. See Cuffoms, Funds, 
Grocery Wares. 

Spigurnel, (Spigurnellus) Is the fealer of the King’s 
writs, from the Sax, Spicurran, to fhut up orinclofe: but 
the following original has been given of this word, that 
Galfridus Spigurnel being by King Hen. 3. appointed to 
be fealer of his writs, was the firft in that ofice; and 
therefore in after-times the perfons that enjoyed the office 
were called Spigurnels, Patir H. 3. 4 Edw. 1. This 
office was alfo known by the name of Spicurnantia or 
Efpicurnantia; and Oliver de Standford held lands in 
Nettlebed in Com. Oxon. per Serjeantiam Spicurnantie iz 
Cancellaria Domini Regis, 27 Ed. 1. 

SDpinacium, A fort of veffel which we now call a pis- 
nace. Knight. Ann. 1338. : 


vetted in the King, Lords and Commons, not in any one 
of the three eltates alone. 

Soul=Hcot, A mortuary is fo called in the laws of 
King Canute. c. 13., See Black. Com. 2 V. 425. and vide 
Moriuary. 

Sound, Is anarrow fea, as Mare Balticum, the Sound ; 
and to found is to make trial how many fathom a fea is 
deep. Merch. Dia. 

Southampton. Any man may pull down wears, &¥c, 
in the haven of Southampton, between Calfbord and Red- 
bridge; and whofoever levieth any other there, fhall for- 
feit 100%. Stat. 11 H.7.¢.5. Anat was made for 
confirming fome part of the charter granted to the mayor, 
bailiffs and burgeffes of Southampton, and for relief of the 
town. 4 Jac. 1. c. 10. 

HSouth-Dea Annuities. See South-Sea Company. 

South-Dea Wonds, Stealing them made felony, 2 
Geo. 2. ¢. 25. fed. 3. 

DSouth-Dea Company, A company of merchants tra- 
ding to the South-Sea. They were incorporated, om lend- 
ing the government ten millions of money, towards pay- 
ing the debts of the army, &c¢. and may purchafe lands 
not exceeding 10007. per annum; and befides an intereft 
for the money advanced the government, 8000 /. a year 
is to be paid them out of the funds towards the manage- 
ment of this company: the corporation fhall have the 
fole trade from the river Oroonoko om the ealt-fide of me- 
xica, to the fouthermoft part of erra-del Fuego, and from 
thence through the South-Sea, &c, And the company to 
be owners of all iflands, ports, Gc. they can difcover. 
Stat. 9 Ann. c. 21. See 1, 6, 7 and g Geo. 1. 6 Geo. 
2, ce, See Stat. 24 Geo, 2. c. 11. for reducing the in- 
tereft upon the capital ftock of the Sourh-Sea company, 
from the time, and upon the terms therein mentioned, 
and for preventing of frauds committed by the officers 
and fervants of the faid company; and 26 Geo. 2. c. 16. 
for reducing the number of directors of the faid company, 
and for regulating the election of the governors and di- 
rectors of the faid company. 

Eftablifhment of the South-Sea company and their 
fund, 9 Ann. c. 21. 3 Geo.1. c.g. Creation of the old 
South-Sea annuities, 9 Geo. 1. cap. 6. f. 3. Redemption 
Of South-Sea annuities out of finking fund, 4 Geo. 2. c. 
5. And fee 6 Geo. 2. c. 25. 9 Geo. 2. ¢. 34. 10 Geo. 
2. ¢ 19. f. 35. New South-Sea annuities created, 6 
Geo. 2. c. 28. Reftrained from iffuing bonds without a 
general court, 6 Geo. 2. C. 28. A 26. 7 Geo. 2. c. 17. 
Fund for their annuity fupplied, 2 Geo. 2. c. 3. J. 60. 
The company continued till the annuities fhall be redeem- 
ed, 24 Geo. 2. ¢. 2. f 31. The company’s annuity re- 
duced, 24 Geo. 2. c. 1% Thefirft and fecond fubferibed 
South-Sea annuities to be confolidated, 25 Geo, 2. ¢. 27. 
J. 26. See Black. Com. 1 V. 328. 

Southwark, King Edward 3d by charter granted to 
the city of London, the village of Southwark, paying at 
the Exchequer the farms thereof due: Alfo the manor and 
Borough were granted ; except the capital mefluage called 
Southwark-place, by chart. Ed. 6. The inhabitants of 
the ftews there, not to be returned on juries. 11 Hen. 
6. c.1. No market to be held in the high-freet of 
Southwark, nor hackney coaches, ĉc. to ply there. 28 
Geo. 2. c.g. Inftead thereof a market to be held ina 
place called the Triangle. 28 Geo. 2. ¢.23. 30 Geo. 2. 
€. 
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31. 
Sorolegrove, Is an old name of the month of February’, 
fo called by the inhabitants of South Wales. 

Sotone, From the Fr. Souvenue, i. e. remembered, is 
a word of art ufedin the Exchequer. where efreats that 
fowne zot, are thofe that the fheriff cannot levy, wiz. 
Such eflreats and cafaulties as are not be remembered, and 
run not in demand; and effreats that fowne, are fuech 
as he may gather and are leviable. Stat. 4 Hew. 5. c. 7. 
4 Inf. 107. 

Opadarius, for Spatharius, Is a fword-bearer. Blount, 

Spate Wiacitum, A court for the fpeedy execution 
of juttice.on military delinquents. Brad. Append. Hifi. 
Engl. 45. i 

‘Sparularta, Is numbered among the holy veftments, 
Sc, in Mon. Ang. Tom. 3. pe 331 
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; Courts Ecclefiaftical, and Black. Com. 
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é Spinduie, Were thofe three golden pins which were 
ufed about the archiepifcopal pall; and from ‘thence 
Spindulatus fignified to be adorned with the pall. Du 


Cange. 
l Spinittee, Is an addition in law proceedings ufually 


iven to all unmarried women ; and it is a good addition 
for the eftate and degree of a woman. But it is faid a 
gentlewoman is to be named gexero/a, and not /pinfer, 
or it will be ill. Dyer 46, 88. 2 Co, Inf. 668. but ’tis 
immaterial. 
Hpirits and rong waters. See Brandy. 
Dpiriting away men and children. This offence 


_iscommonly called Kidnapping. It is avery heinous crime, 


which the Common law of England, hath punifhed by 
fine, imprifonment, and pillory. Raym. 474. 2 Show. 
z21. Skin. 47. Comb. ro. By ftatute 11 & 12 W. 35. 
ce. 7. If any captain of a merchant veflel, fhall (during 
his being abroad) force any perfon on fhore, or wilfully 
leave him behind, or refufe to bring home all fuch men 
ashe carried out, if able and defirous to return, he shall 
fuffer three months imprifonment. 
— HDpiritual Coz2pozations. 
Corporations are where the members that compofe it, are 
ey fpiritual perfons, fuch as bifhops, Gc. Black. 
om. 1 V. 470. à 
Spiritual Courts, Have jurifdition in caufes matri- 
monial, and for probate of wills of goods, and granting 
adminiftrations ; and for tithes, where there is no modus ; 
in cafes of defamation, érc. Their jurifdictions are fet 
forth in the Stat. Articuli Cleri, g E. 2. And in the 
Stat. de Circum/pede agatis, the 23 H. wg 9. Se. See 
3 V. 61. 
HSpivitualties of a Bibop, Are thofe profits which he 
receives as a bifhop, and not as a baron of parliament; 
{uch as the duties of his vifitation, preftation-money, his 
benefit growing from ordinations and inftitutions of priefts, 
the income of his jurifdiftion, &c. Staundf. P. C. 132. 
The Archbifhop of the Province is Guardian of Spiritual- 


ties when a fee is vacant, and hath the jurifdiction of 


courts, €Jc. 
Com. 1 V. 380. 

MSpirituaity, As containing the Clergy of England, 
ftatutes made for preferving their privileges, Ge. 4 H 
AA na 

Spittie-boufe, Is a corruption from Hopital, and fig- 
nifies the fame thing ; or it may be taken from the Teuton. 
Spital, an hofpital or alms-houfe : It is mentioned in the 
15 Car. 2. c: 


Vide Cuffos Spiritualitatis, and Black. 


g. 
Spoliation, (/poliatio) A writ or fuit for the fruits of 


a church, or the church itfelf, to be fued in the Spiritual 
court, and not in the temporal, that lies for one incum- 
bent againft another, where they both claim by one patron, 
and the right of patronage doth not come in queftion: 
As if a parfon be created aBifhop, and hath difpenfation 
to hold his benefice, and afterwards the patron prefents 
another incumbent, who is inftituted and inducted; now 
the bifhop may have a /poliation in the Spiritual court 
againft the new incumbent, becaufe they both claim by 
one patron, and the right of patronage doth not come in 
debate; and for that the other incumbent came to the 
poffeffion of the benefice, by the courfe of the Spiritual 
law, viz. by inftitution and induétion ; for otherwife, 
if he be not inftituted and inducted, a /poliation lies not 
againft him, but writ of trefpafs. or affe of Novel dif- 
F. N. B. 36, 37. So itis where a parfon that 
hath a plurality accepts of another benefice, by reafon 
whereof the patron prefents another clerk, who is infti- 
tuted and inducted ; in this cafe one of them may have 
Jpoliation againft the other, and then fhall come in 
queftion, whether he hath a fufficient plurality, or not: 
And it is the fame of deprivation, &c, Terms de Ley: 
See Black. Com. 3 V. gt. 

Sponte oblata, A free gift or prefent to the King an- 
ciently fo called. 
_ Dpeztula, Signifies gifts and gratuities, forbidden to 
be received by the clergy: And St. Cyprian calls thofe 
clergymen Sportulantes Fratres, who accepted fuch gifts 
for their maintenance. St. Cyp. Epiff. 70, 71. 

Spoulals, The betrothing of a man or woman before 
full-marriage. Litt. Dia. See E/pou/als. 


cloth. 


Spiritual or Ecclefiaftical 


a month. 
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Sposufe-bzeach, Is acultery oppofed to fimple fornica- 
tion: The Lady Katharine was accufed to the King of in- 
continent living before her marriage, and of Spoufe- 
breach after the marriage. Fox AG. Mon. Vol. 2. pag. 


40. 

Hpringing ules, or contingent ufes, They differ from 
an executory devife ; in that there muft be a perfon feifed 
to fuch ufes at the time when the contingency happens, 
elfe they can never be executed by the ftatute. See Black. 
Com. 2 V. 334. and Refulting ufe, Fc. 

Spullers of Parn, Are perfons that work at the Spole. 
or wheel ; or triers of yarn to fee that it be well fpun, 
and fit for the loom. 1 Mar. ¢. 7. 

SpurzBopal, (Spurarium aureum) An ancient gold 

coin Pro hoc recognitione dedit Johan. H. unum Spu- 

rarium aureum, &c. Paroch. Antiq. 321. ‘ 

Squailey, Is a note of faultinefs in the making of 
43 Eliz, e. 10. See Riwey, 

Squibs, The making, felling, or expofing to fale of 





Squibs, ferpents and other fire works ; or throwing, caft- 
ing or firing any Sguibs, Ec. is declared a common nu- 
fance : And fuch perfons who make or fell Sguids, fhall 
forfeit 5 /. 


Alfo the perfons throwing them, or affifting 
therein, incur a forfeiture of 20 s. leviable by a juftice of 


peace’s warrant; and not being paid, the offender is to 


be fent tothe houfe of correction for any time not exceed- 


Stat. 9 &F 10 W. 3. c. 7. If any perfons 
fhall permit Sguibs to be cft or thrown from out of their 


houfes into the ftreet, they fhall forfeit 20 s, to be levied 
by diftrefs and fale of goods, &e. 


Notwithftanding the ftatute, if any perfon receives an 
injury by throwing of Subs, the perfon injured, may 


maintain an action at law, for recovery of damages. 


Stabbing Of perfons is made felony without beneftt 


of clergy, and punifhed as murder, by fat. 1 Fac. 1. 
cap. 8. 


4V, 193. 


See Homicide, Manflaughter. And Black, Com. 

Stabilia, A writ called by that name, on a cuftom in 
Normandy, that where a man in power claimed lands in 
the poffeffion of an inferior, he petitioned the Prince that 
it might be put into his hands ’till the right was decided ; 
whereupon he had this writ, Breve de Stabilia: To this a 
charter of King Hen. 1. alludes in Pryn’s Lib. Angl. tom. 
1, pag. 1204. 

Stabdilitio benationis, The driving deer to a fand. 
Omnes burgenfes de B. debent invenire unum hominem ter per 
annum ad ttabilamentum pro venatione capienda, (Fc. Lib, 
niger Heref’. And, In venatione fi quis ad ftabilitatem 
non wvenit, i. e. He who doth not come to the place 
where he ought to fland. Leg. H. 1. c. 17. 

Stabdle-ftand, (Stabilis fratio, vel flans in tabulo) \s 
where a man is found at his anding in the foreft, with a 
crofs or long bow bent, ready to fhoot at any deer; or 
ftanding clofe by a tree, with greyhounds in a leah, 
ready to flip: And it is one of the four evidences or pre- 
fumptions, whereby a perfon is convicted of intending to 
fteal the King’s deer in the foreft: the other three are 
dog-draw, back-bear, and bloody hand. Manwood par. 2. 
cap. 18. 

Stack, A quantity of wood three foot long, as many 
feet broad, and twelve feet high. Merch. Di&. 

Stadium, Is accounted a furlong of land; which is 
the eighth part of a mile. Dome/fday. 

Staf-herding, Is a right to follow cattle within a fo- 
ret: And where perfons claim common in any foreft, it 
muft be inquired by the minifters whether they ufe faf- 
herding, for it is not allowable of common right; be- 
caufe by that means the deer which would otherwife come 
and feed with the cattle, are frighted away, and the 
keeper or follower will drive the cattle into the beft 
grounds, fo that the deer fhall only have their leavings : 
Therefore if any man who hath right of common, under 
colour thereof ufe faf-herding, itis a caufe of feizing 
his common till he pay a fine for the abufe. 1 Fon. Rep. 
282. 

SHtage-Coaches. See Coaches. 


Stage-plays. See Plays. And Black.. Com, 4 V, 
168, 


Sta- : 


Stagiartus, Signifies a refident ; as J. B. Canonicus & 
ftagiarius Sancti Pauli, is a canon refidentiary of St. 
Paal’s church. Hif. Eccl. S. Paul. But this ditlinétion 
was made between refideutiarius, and /fagiarius: Every 
canon inftalled to the privileges and profits of refidence, 
was refidentiarius ; and while he actually kept fuch ftated 
refidence, he was frasiarius. Statut. Eccle/. Paulin. MS. 
44. Stagiaria, the refidence to which he was obliged ; 
Stagiari, to keep refidence. Hence an old fager, 

Stagnes, (Sagna) Are pools of ftanding water. 
Eliz. c. 21. A pool confifts of water and land ; and 

therefore by the name of Staguum, the water and land 
fhall pafs alfo. Inf. 5. 

Stabe driven through the Woop, This is part of the 
punifhment of Suicide. See Seif-murder. 

Stat-boat, Isa kind of fithing boat, mentioned in the 
27 Eliz. c. 21. 

Stalkers, The going gently ftep by flep, to take 
game ; none fhall falk with buh or beak to any deer, ex- 
cept in his own foreft or park, under the penalty of 10-7. 
Stat. 19 H.7. ¢. V1. 

Stalkers, Certain fifhing-nets, by the ftatute 13 R. 
2. C. 20s 

Dtatlage, (Srallagium, from the Sax. fal. i.e. fabu- 
lum, fatio) The liberty or right of pitching and erecting 
fells in fairs or markets: or the money paid for the fame. 
Kennet’s Gloff: 

Htallarius, Is mentioned in our hiftorians, and fig- 
nifies prafectum fiabuli ; it wa’ the fame officer which we 
now call matter of the horfe: —Eadnothus gui fuit 
Haroldi Regis ftallarius, Ge. Spelm. Sometimes it hath 
been ufed for him who hath a fallin a market. Fleta, 
hb, Ae Cs 28. 

Stamp:Duties. There are certain duties impofed by 
parliament on all vellum, parchment and paper, ‘whereon 
deeds, grants, commiffions, or any writings, or procefs 
in the law are ingroffed or written ; which duties are as 
follow, viz. For all letters patent, grants of offices, pre- 
fentations, difpenfations, admittances of fellows of the 
college of phyficians, and of attornies, pardons of crimes, 
ETc. 405. All conveyances inrolled, writs of covenant 
for levying fines, habeas corpus’s, Fc. Decrees in Chan- 
cery, licences of marriage, probates of wills, &c. 55. 
Warrants under the fign manual, commiffions out of ec- 
clefiaftical courts, judgments, &e. 2s. 6d. For ad- 
miflions into any company,. bills, anfwers, ĉc. in Chan- 
cery 1s All PaTehaiane and paper, upon which common 
deeds, bonds, writs, <%¢. are written, 6 d. And for every 
Sheet of any declaration, or pleading, Ede yd. Stat. g 
&6W.& M. ¢c. 21. And byg & 10 W. 3. and 12 
Ann. Thefe duties are doubled, and trebled: 'The common 

framp is treble fixpenny, ée, Commiffioners are appoint- 
ed by virtue of thefe aéts, to provide famps or marks; 
and inferior officers for the amping of parchment and pa- 
per, and for levying and colleGting the duties: If any 
commiffioner or officer, fhall fix the mark or /ffamp to 
parchment or paper before the duty thereon is paid or 
fecured, he fhall forfeit 1007. And perfons ingrofling 
or writing upon any paper, @c. any thing for which the 
fame is charged with the duty, before it hall be amped, 
or writing upon any paper or parchment marked or famp- 
ed, for any lower duty than that which is required, fhall 
incur a forfeiture of 5 Z. and no deed or writing fhall be 
good in law till the 5 Z. is paid, and the fame is famped. 
Vide Printing. See 30 Geo. 2. ¢. 19. and 32 Geo. 2. 
c. 35- And Black. Com. 1 V. 323. And fee the Table 
to the Statutes, tit. Stamps. 

Stamps, forging of. Capital punifhment is inflicted 
for this offence. See the /everal Stamp Aas. 

Stand, Is a weight from two hundred and a half to 
three hundred of pitch. Merch. Dia. 

Standard, (From the Fr. Efandart, Se. fignum, vex- 
illum) In the general fignification, is an Enfign in War. 
And it is ufed for the fanding meafure of the King, to the 
feantling whereof all the meafures in the land are or ought 
to be framed, by the clerks of markets, aulnagers, or 
other officers, accordi ing to Magna Charta and divers other 
ftatutes: And it is .not ‘without good reafon called a 
flandard, becaufe it ftandeth conftant and immoveable, 
having: all meafures coming towards it for their con-, 
formity ; even foldiers in the field have their fandard or 
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colours, for their direction in their march, Se, to repair 
to. Britton, c. 30. There is a flandard of money, i 
re&ing what quantity of fine filver and gold, and how 
much “allay, are to be contained in coin of old ferling, 
Ec. And ffandard of plate, and filver manufactures. 
Stat. 6 Geo. 1. c. 11. See Allay.’ 
_ Standardum Londini. Vobis mandamus quod ftandar- 
dum Londini de bujufnodi menfuris diligenter afffari S pro- 
bari, ac alias menfuras per dium ftandardum feri ad ora 
gulos comitatus regni, ce. Clauf. 14 Edw. 2. 

Standarous, True /iandard, or legal weight or mea- 
fure. Cartular. 8, Edmund. MS.-268. 

Standel, A young fore sak tree, which in time may. 


make timber ; and twelve fuch young trees are to be lift _ 


ftanding in every acre of wood, at the felling thereof, by 
Stat. 35 H. 8. 

Standing-arimyp, Not to be kept in time of peace, with- 
out confent of parliament. 1 W.& M. Jf 2. c. 2, Y. 

Stanes For maintaining the bridge of Szenes, and | 
Egham caufeway, a certain toll is appointed by an old 
ftatute, 1 H. 8. c.g. There is a turnpike now erected 
crofs this bridge; and tolls are taken for all coaches, 
carts, horfes, cattle, &&¥c. going over, and lighters or ` 
veflels pafing under the faid bridge ; but the inhabi- 
tants of Stanes are free for their horfes, &c. Stat. 13 
Geo. 2. c. 25. 

tanlaw, A word anciéntly ufed for a ftony hill. 
Domefa. 

Stannarics, (Stannaria, from the Lat. frannum, i, e- 
tin) Are the mines and works where ¢iz metal is got and 
purified ; as in Cornwall and Devonfpire, Ec. Camden 
Brit. 199. The tinners are called Stannary-men; who 
had great libesties granted them by King Fdw. 1. before 
they were abridged by the fat. 50 Edw. 3. by which fla- 
tute the privileges of the tinners are limited and expound- 
ed ; and the jurifdiction of the Stannary courts is fettled 
by the 16 & 17 Car. 1. ¢. 15. All labourers in and 
about the Stannaries, are to have the privilege of the 
Stannary court while they work there; and may not be 
impleaded in any other court, for any caufe arifing with- 
in the Stannaries ; except for pleas of land, life or mem- 
ber: The jurifdiction of this court is guided by fpeciak 
laws and cufloms, and by preferiptions ; and no writ of — 
error lieth upon a judgment in the Stannary- court, but it 
fhall be reverfed, where wrong, by appeal to the fteward 
of the court where the matter lieth ; or from the fteward 
to the deputy-warden of the Sannaries > from the under¢ 
warden to the lord-warden of the Stannaries; and from 
him to the King’s privy-council. 4 nf. 230, 232. 
Plowd 327. 12 Rep.g: 1 Roll. Abr. 745. Tranfitory 
actions between tinner and tinner, &c. though not con* 
cerning the Stannaries, or arifing therein, if the defen- 
dant be found within the Stannaries, may be brought into 
thefe courts, or at Common law ; but if one party alone 
is a tinner, fuch tranfitory ations which concern not the 
Stannaries, nor arife therein, cannot be brought in the 
Stannary-courts. 4 Inft. 231. Labourers’ in the Stan 
naries may recover their wages before juftices of peace. 
27 Geo. z. ¢.6. See Black. Com. 3 V. 80." * 

Stannavius, A pewterer or dealer in tin; ete belong- 
ing to tin. Lit. Di&. ; 

Dtapie. (Stapulum) Comes from the Fr. apit 16S 
forum vinarium, a market or ftaple for wines, which are 
the principal commodity of France ; or rather from the 
Germ. fia, ulen, which. fignifieth to gather, or heap any 
thing together : In an old French book itis written 2 Calais 
Eftape de la Laine, Se. i. e. The fraple for wool: And 
with us, it hath been a public mart appointed by law to 
be kept at the following places, viz. Weftminfter, York, Lin- 
coln, Newcaftle, Norwich, Canterbury, Chichefter, Winchef- 
ter, Exeter and Brifiol, Ge. A Staple court was held at the 
Wool Staple in Weftminfter, the bounds whereof began at 
Temple-Bar and reached to Tuthill; in other cities and 
towns, the bounds are within the walls; and where there 
are no walls, they extend through all the towns; and 


the court of the mayor of the Staple is governed by the 


law merchant in a fammary way, which is the Law of 
the Staple. 4, Inft. 235.. See ftat. 27 Ed. 3. The Staple 
gocds of England are wool, woolfels, leather, lead, tia, 
cloth, butter, cheefe, &c. as appears by the ftatute 1. 

R. 2, ¢ 1. Though fome allow only the five firft; an 
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yet of late Staple goods are generally underftood to be fuch 
as ate vendible, and not {ubje& to perith, of any kind. 
Vide Statute Staple. And Black. Com. 1 V. 314. 

tar, (Srarrum, a contraction from the Hebr. etar, 


a deed or contract) All the deeds, obligations, &c. of the 
Jews, were anciently called fars, and writ for the moft 





part in Hebrew alone, or in Hebrew or Latin; one of 


which yet remains in the treafury of the Exchequer, writ- 
ten in Hebrew, without points, the fubftance whereof is 
exprefied in Latin juft under it, like an Engli condition 


under a Latin obligation: This bears date in the reign of 


King Jobn ; and many /rars, as well of grant and releafe, 


as obligatory, and by way of mortgage, are pleaded and. 


recited at large in the plea-rolls. ‘Pach. 9 Edw. 1. See 
Black, Com. 2 V. 343. 4 V. 262. 

Brar and Went, Penalty on cutting far and bent on 
fand-hills. 15 Geo. 2. c. 33. fed. 6. 

Dtar-Chamver, (Camera fiellata, otherwife called 
Chamber des efioylles,) Was a chamber at Wefiminfter fo 


called (as Sir Thomas Smith, de Rep. Anglor. lib. 2. ¢. 4. 


conjectures,) becaufe at firft the cieling thereof was adorn- 


ed with images of gilded Stars. And in the 25 Hen. 8. 
cap. 1. it is written the /rarred chamber. Henry the Se- 
venth, and Henry the Eigth, ordained by the ftatutes, 
wiz. 3 Hen. 7. cap. 1. and 21 Hen. 8. cap. 2. That the 


Chancellor, affifted by others there named, fhould have 


power to punifh routs, riots, forgeries, maintenances. em- 


braceries, perjuries, and other fuch mi/demeanors as were 
not fufliciently provided for by the Common law, and for 
which the inferior judges were not fo proper to give cor- 
reCtion: And becaufe that place was before fet apart to 
Touch- 


ing the officers belonging to this court, fee Camd. p: 112, 


the like fervice, it was ftill ufed accordingly. 


113. But by the ftatute 16 Car. 1. c. 10. This court, 


commonly called the Star-chamber, and all jurifdiétion, 
power and authority thereto belonging, are abolifhed. 


Cowell. 


Molloy and Plack/tone feem to think it was called the Star- 
chamber, becaufe the recognizances which the Jews 
formerly entered into, to the crown, and which were 
called Stars, were kept in that chamber. See Black. Com. 
Dale 2300 tA be 2O deze ADO. (Aas i 
By a late a& farch- 
makers are to make ufe of fquare or oblong boxes only, 
for boxing and draining green /tarch, before it is dried 
in the ftove, under the penalty of 10/, and fhall give 
notice to the officers for the duties, when they box and 
dry their arch ; and not remove the /tarch made before 
it is weighed, and an account taken thereof, on pain of 
Officers may fearch for /fiarch concealed, 
by virtue of a juftice’s warrant, and feize the fame, &c. 
A penalty is likewife infliéted on makers of hair-powder, 
perfumers, peruke-makers, barbers, Sc. mixing any pow- 
der of alabafter, chalk, lime, ĉc. with farch powder, 
or making hair-powder of any other materials than pow- 
der of fiarch. And makers of powder for hair, are to 
make entries of their workhoufes at the office of Exci/e ; 
and any officer may enter warehoufes and fhops, and ex- 


Starch and Starch Powder. 


forfeiting 5o /. 


amine the powder, which being mixed, fhall be forfeited, 
and the fum of 20/7. Stat. 4 Geo, 2. c. 14. 


Stated damages. A court of equity cannot, any more 


than a court of law, relieve again{t a penalty, in the na- 
ture of /tated damages ; as a rent of 5 /. an acre for plough- 
ing up antient meadow: Nor againft a lapfe of time, 
where the time is material to the contract ; as in covenants 
for renewal of leafes. Both courts will equitably con- 
ftrue, but neither pretends to controul or change, a lawful 
ftipulation of engagement. 2 Atk. 239. Black. Com. 3 


435: 

Staticks, (Statice, fcientia ponderum) Knowledge of 
weights and meafures ; or the art of balancing or weigh- 
ing in feales. Merch Did. 

Stationarius, (From Static, refidence) Is the fame 
with Stagiarius. Or, a canon refidentiary in a cathedral 
church. See Stagiarius. 

Htatuarium, A tomb adorned with ftatutes.— Ac ejus 
facro corpore terre illic inter multa alia Romana ftatuaria 
commendato, &c. Ingulph. 853. 

Status de Manerio, The ftate of a manor: All the 
tenants within the manor, met in the court of their lord, 


to do their cuftomary fuit, and enjoy their right and ufa- 























ges; which was termed omnis ftatus de manerio. Paréch: 
Antig. 456. 

Statute, (Statätum) Has divers fignifications : Firfy 
It fignifies an aét of parliament made by the King, and 
the three eftates of the realm ; and Secondly, it is a fhort 
writing called a Statute Merchant, or Statute Staple, which 
are in the nature of bonds, &c. and called Statutes, as 
they are made according to the form exprefly provided in 
certain fiatutes. 5 H. 4. c. 12. To /iatutes enacted in 
parliament, there muft be the affent of the King, Lords, 
and Commons, without which there can be no good ag 
of parliament; but there are many atts in force, though 
thefe three affents are not mentioned therein, as Dominus 
Rex ftatuit in parliamento, and Dominus Rex in parliamento 
Juo ttatuta edit, and de communi concilio ftatuit, &’c. Plowd. 
79. 2 Bulf.186. And Sir Edw. Coke fays, that feveral 
ftatutes are penned like charters in the King’s name only ; 
though they were made by lawful authority. 4 Inf. 25. 
Before the invention of printing, all /fatutes were pro- 
claimed by the fheriff in every county, by virtue of the 
King’s writ. 2 Inft. 526, 644. 

Some /tatutes are general, and fome are /pecial; And 
they are called general from the genus, and {pecial from 
the /pecies ; as for inftance: The whole body of the fpiri- 
tualty is the genus, buta bifhop, dean, and chapter, &c. 
is the {pecies : Therefore /ratutes which concern all the 
clergy, are general laws ; but thofe which concern bifhops 
only are fpecial. 4 Rep. 76. The /tatute 21 H. 8. c. 13. 
which makes the acceptance of a fecond living by clergy- 
men, an avoidance of the firt, is a general law, becaufe 
it concerns all fpiritual perfons. ‘ 

All /iatutes concerning myfteries and trades in general, 
are general or publick aéts ; though an aét which relates 
to one particular trade is a private fratute. Dyer75. A 
ftatute which concerns the King is a publick aét; and yet 
the fat. 23 Hen. 8. concerning fheriffs, &c. is a private 
act. Plowd. 38. Dyer 119. *Tis a rule in law, that 
the courts at Wefimin/ter ought to take notice of a general 
Jtatute, without pleading it: but they are not bound to 
take notice of particular or private /iatutes unlefs they are 
pleaded. 1 Inft. 98. 

Statutes againft the power of fubfequent parliaments 
are not binding; notwithftanding the /ratute 42 Ed. 3. 
c. 3. declares that any /iatute made apainft Magna Charta 
fhall be void : And this is evident, feeing many parts of 
Magna Charta have been repealed and altered by fubfe- 
quent atts, Read. on Stat. Vol. 4. p. 340. And the 
law has been miftaken in this point ; for the /fatutes 
which intervene between the 9 Hen. 3. and 42 E. 3. are 
not repealed, though they vary from, and are contrary to 
Magna Charta. Jenk. Cent. 2. Svatutes-continue in 
force although the records of them are deftroyed, by the 
injury of time, ĉc. Butifa frarute is again{t reafon, or 
impoffible to be performed, it is void. 4 Rep. 76. 2 
Infi. 587. 

Old fatutes muft give place to new, where they are 
contrary ; but when there is a feeming variance between 
two /tatutes, and no claufe of non obfiante in the latter, 
fuch conftruétion fhall be made that both may ftand. 11 
Rep. 56. Dyer 347. By repealing of a repealing /iatute, 
the firft /iatute is revived: And where one /tatute is re- 
pealed by another, the a¢ts done in the mean time are 
valid. 4 Vol. Read. Stat. Fenk. Cent. 233. 

Statutes confift of two parts, the words, and the fenfe ; 
and ’tis the office of an expofitor, to put fuch a fenfe up- 
on the wouds of the ftatute, as is agreeable to equity and 
right reafon: Equity muft neceffarily take place in the 
expofition of ftatutes ; but explanatory aéts are to be con- 
ftrued according to the words, and not by any manner of 
intendment; for it is incongruous for an explanation to be 
explained. Plowd. 363, 465. Cro. Car. 23. 

The preamble of a ftatute, which is the beginning there- 
of, going before, is as it were a key to the knowledge of 
it, and to open the intent of the makers of the att; it 
fhall be deemed true, and therefore good arguments may 
be drawn from the fame. 1 Jz- 11. It is the moft na- 
tural and genuine expofition of a ftatute, to conftrue one 
part by another part of the fame ftatute, for that beft ex- 


preffes the meaning of the makers: The words of an act 
of parliament are to be takepi n a lawful and rightful 
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fenfe, and the conftruction of ftatutes in general muft be į 


made in fuppreflion of the mifchief, and for the advance- 
ment of the remedy intended by the ftatute; but fo that 
no innocent perfon by a literal conftruction fhall receive 
any damage. 1 Infi. 24, 381. : 

The beft way to expound a ftatute, is to confider what 
anfwer the law-givers would probably have given to the 
queftion made, if propofed to them. Plowd, 465. 3 
Nelf. Abr. 245. 

In the ufual expofition of ftatutes, thefe things are to 
be obferved, wiz. 1. What was the Common law before 
the making of the ftatute? 2. The mifchief and defect 
which the Common law did not provide againft. 3. 
What remedy the ftatute hath appointed to cure this 
mifchief. 4. The true reafon of the remedy. 3 Rep. 5. 

Where a ftatute gives a remedy for any thing, it fhall 
be prefumed there was no remedy before at Common law : 
And the rules to conftrue aéts of parliament, are different 
from the ftri&t rules of the Common law ; though in the 
conftruétion of a ftatute, the reafon of the Common law 
gives great light. Raym. 191, 355. 2 Inf. 301. If 
an act of parliament is dubious, long ufage may be good 
to expound it by ; and the meaning of things fpoken and 
written, muft be as hath been conftantly received ; but 
where ufage is againft the obvious meaning of a flatute, by 
the vulgar and common acceptation of words, then it is 
rather an oppreffion than an expofition of the ftatute. 
Vaugh. 169, 170, 

A ftatute which alters the Common law, fhall not be 
{trained beyond the words, except in cafes of publick uti- 
lity, when the end and defign of the aét appears to be 
larger than the words themfelves. Jid, 179. Relative 
words in any ftatute, may make a thing pafs as well as if 
particularly expreffed : And cafes of the {ame nature fhall 
be within the fame remedy; Raym. 54. 

Such /fatutes as are beneficial to the people, fhall be 
expounded largely, and not with reftriction. Style 302. 
The expofition of /atutes concerning the ecclefialtical 
courts, belongs to the common law courts: And a fla- 
žute made in imitation of the common law, is to be ex- 
pounded by it. Hob. 83, 97. An affirmative act, does 
not repeal a precedent affirmative fatute. The affirma- 
tive words of flatutes do not change the common law, 
without negative words added therein. And the ffatute 
of wills, being in the affirmative, doth not take away 
the cuftom to devife land in places where it is. Fen. 
Cent, 212. Dyert55. 1 inf. 111. Ifa fatute be made 
only in affirmance of the ancient common law, and doth 
hot enact any thing new, but what was before provided 
for; itis neverthelefs a /fatute, and may be pleaded : But 
the defendant hath a plea at common law. Styles Reg. 
301. An act of parliament in affirmance of the common 
law, extends to all times after, though it mentions only 
to give remedy for the prefent; and where a thing is 
granted by’ fatute, all neceffary incidents are granted 
with it. 1 Inf. 235. 

Wherever a fatute gives or provides a thing, the com- 
mon law fupplies all manner of requifites. Hard, 62. 
Every ffatute made againft an injury, gives a remedy by 
action, exprefly or implicitly. 2 Inf. 55,74. And hbe- 
fides an action upon the /atute, as the fubjects private re- 
medy ; the offender may be punifhed for contempt at the 
king’s fuit, by fine, Se. 2 Co. Inf. 131, 163. Things 
for neceflity fake, or to prevent failure of juftice, are ex- 
cepted out of fatutes. Ibid. 118. 

Statutes made for the public good are to be expounded, 
fo as to attain their end. 1 Strange 253, 258. Keble’s 
Statutes and Raffal’s differed, and they who were for ad- 
hering to Keble proved they had examined him with the 
parliament roll. The chief juftice ruled it was enough, 
and Keble was read. 1 Strange 446. Where an att of 
parliament only gives a remedy to the party grieved, it 
Shall not be confidered as a penal ftatute. Wilfon, par. 
1. fo. 412. How ffatutes are to be recited, and indiét- 
ments drawn on them, fee /ndi&ment. And 4 New Abr. 
& 19 Vin. Abr. tit. Statutes, Alfo wide Black. Com. 1. 
v. 85. 

Statute of Pgteement between the Bing, Lords 
and Commons in parliament. çı H. 3. Statutes of 
Limitation of a&tions, and of Fecfails, Se. Vide the 
Heads. 





Statute Werchant. A Statute Merchant is a bond of 
record, acknowledged before the Clerk of the Statutes Mer- 
chant, and lord mayor of the city of Lendon, or two mer- 
chants affigned for that purpofe; and before the mayors 
of other cities and towns, or the bailiff of any borough, 
¥ce fealed with the feal of the debtor and the king, upon 
condition that if the obligor pays not the debt at the 
day, execution may be awarded againft his body, lands, 
and goods, and the obligee fhall hold the lands to him, 
his heirs and affigns, till the debt is levied. Terms de 
Ley. Stat. 13. Edw. 1. The Statute of Afon Bur- 
nel, 13 Edw. 1. enaéts, That the merchant is to caufe his 
debtor to come before the mayor of London, Se. to ac- 
knowledge the debt due, and day of payment; and the 
recognizance is to be entered in a roll: Then the clerk 
is to make out a bill obligatory, whereunto the feal of 
the debtor fhall be affixed, together with the king’s feal 
in the cuftody of the mayor, &c. And if the debtor fail 
in payment at the day, upon notice thereof to the mayor 
and clerk, they are to caufe his goods and chattels to be 
fold by appraifement, to fatisfy the creditor what his debt 
amounts unto, and the money without delay is to be 
paid to fuch creditor ; or in cafe they cannot fell the 
goods, they fhall caufe fo much of the goods to be deli- 
vered to the creditor as will anfwer his debt. If the 
debtor have no goods within the mayor’s jurifdiction, the 
recognizance is to be fent to the Lord Chancellor under the 
king’s feal, and he fhall thereupon direét a writ to the 
fheriff in whofe bailiwick the goods of the debtor are, 
who is to proceed therein as the mayor might have done | 
if the faid goods had been in his jurifdiction: And if 
the debtor have no goods whereupon the debt may be 
levied, he fhall be imprifoned, and there remain until he 
agree with the creditor, &jc. Ifthe debtor have fureties, 
they fhall be proceeded againft in like manner as the 
debtor ; but fo long as the debt may be levied of the 
goods of the debtor, the fureties are to be without da- 
mage. Alfo a merchant ftranger, to whom a debt is due 
by Statute Merchant, fhall befides the payment of his debt, 
be fatisfied for his ftay and detainer from his bufinefs. 
And by the fratute de Mercatoribus, 13 Edw. 1. the mer- — 
chant fhall caufe his debtor to appear before the Mayor 
of the city of London, or other city or town, and there ac- 
knowledge the debt, &c. by recognifance, which is to be 
inrolled, the roll whereof muft be double, one part to re- 
main with the mayor, and the other with the clerk ap- 
pointed by the king ; and then one of the clerks is to 
write the obligation, which fhall be fealed with the deb- 
tor’s feal and that of the king, ive. 

H the debt be not paid at the day upon the merchant’s 
account, the mayor is to caufe the debtor to be impri- 
foned, if to be found, and in prifon to remain until he 
hath agreed the debt; and if the debtor cannot be found, ~ 
the mayor fhall fend the recognifance into the Chancery, 
from whence a writ fhall iffue to the fheriff of the county 
where the debtor is, to arreft his body, and keep him in 
prifon till he agree the debt ; and within a quarter of a 
year, his lands and goods fhall be delivered to him to 
pay the debt; but if the debtor do not fatisfy the debt 
within that time, all his lands and goods fhall be deli- 
vered to the merchant by a reafonable extent, to hold un- 
til the debt is levied thereby ; and in the mean time he 
fhall remain in prifon ; but when the debt is fatisfied, the 
body of the debtor is to be delivered, together with his 
lands. If the fheriff return a non eff inventus, ic. the 
merchant may have writs to all the sheriffs where he hath 
any land ; and they fhall deliver all the goods and lands 
of the debtor by extent, and the merchant fhall be allow- 
ed his damage, and all reafonable cofts, &c. 

All the lands in the hands of the debtor, at the time 
of the recognifance, acknowledged, are chargeable ; 
though after the debt is paid, they fha!l return to Gran- _ 
tees, if they are granted away, as fhall the ret to the 
debtor : the debtor or his fureties dying, the merchant 
fhall not take the body of the heir, &c. but fhall have his 
lands untilthe debt is levied. In Lomdon, out of the com- 
monalty, two merchants are to be chofen and fworn by 
this ftatute; and the feal fhall be opened before them, 
whereof one piece is to be delivered to the faid merchants, 
and the other remain with the clerk ; and before thefe 
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merchants, &c. recognifances may be taken ; a fee of 1d. 
per pound. is allowed to the clerk for fixing the King’s 
ital; and a feal is to be provided that fhall ferve for 
Stat. 
ibid. Cro. Car. 440,457. Statutes Merchant weré contri- 
ved for the fecurity of merchants only, to provide a fpeedy 
remedy to recover their debts ; but at this day they are 
ud by others who follow not merchandize, and be- 
come one of the common affurances of the kingdom. 
Bridg. 21. Owen 82. And all obligations made to the 
‘king, are of the nature of thefe Statute Merchant. 12 Rep. 


re 
dhe form of a Statute Merchant bond, according to 
Fleta, is as follows, viz.—Noverint univerfi per præ- 
fintes me A B. de, Ge. Teneri C, D. in centum libr. 
Jolvend. eidem C. D. ad feftum, Fe. Anno Regni, Regis, 
Ge. Et nifi fecero, concedo quod currant fuper me T heere- 
des meos dijiriio D pana provifa in Statuto Domini Regis 
ediz. apud Weitm. Datum London, tali die, Se. See 3 
Shep. Abrs 318. 2 New Abr. 331. Cro. Eliz. 233; 
319. & Black. Com. 2 v.160. 4 v. 419. 

Stature Staple, Is a bond of record, acknowledged 
before the mayor of the ftaple, in the prefence of all or 
one of the conttables ; to this end, fays the ftatute, there 
{hall be a feal ordained, which fhall be affixed to all obli- 
gations made on {uch rocognizances acknowledged in the 
itaple ; this feal of the ftaple is the only feal the ftatute 
requires to atteft this contract; but it is no more un- 
der the power or difpofal of the mayor, than that ap- 
pointed by the Stature Merchant ; for though the ftatute 
appoints him the cuttody of it, yet it is in fach a man- 
ner, that he cannot affix it to any obligation without 
their confent, it being to remain in the mayor’s hands, 
under the fecurity of their own feals. 2 Ro/. ddr. 466. 
Stat.27 Ed 3.¢.9. : 

To underftand a little of the orjgina! and conftitution 
of the ftaple, and the advantage the nation had by this 
eftablifhment, we muft obferve, that the place of refi- 
dence, whither the merchants reforted with their ftaple 
commodities, was antiently called Eftaple, which fignifies 
no more than mart or market; and this was formerly 
appointed out of the realm, as at Calais, Antwerp, Se. 
and other ports on the continent, which, were neareft to 
us, and whither the merchants might with fafety coaft it. 
4 Infi. 238. 

But befides thefe ftaple ports appointed abroad, there 
were others appointed at home, whither all the ftaple 
commodities were carried in order to their exportation, 
fuch as London, Weftminffer, Hull, (Sc. this was found 
to be of great ufe and confequence to the prince in par- 
ticular, and to the intereft and credit of the nation in ge- 
neral ; for at thefe ftaple ports were the King’s cuftoms 
eafily colleéted, and were by the officers of the ftaple, at 
two feveral payments, returned into the Exchequer; be- 
fides, at thefe ftaples, all merchants goods were carefully 
viewed and marked by the proper officers of the ftaple ; 
and this neceffarily avoided the exportation of decayed 
goods, or ill wrought manufactures, and confequently 
fixed a ftamp of credit on the merchandizes exported, 
which, upon the view, always anfwered the expetation 
of the buyer, Maline’s Lex Merc. 337—338. See the 
27 Ed. cap... 

The ftaple merchandizes, according to Lord Coke, are 
only wool, woolfells, leather, lead and tin ; others but- 
ter, cheefe and cloths ; but whatever they were, the 
mayor and conftables had not onlv conufance of all con- 
tracts and debts relating to them, but they had likewife 
jurifdi€tion over the people, and all manner of things 
touching the ftaple ; this power was given them, left 
the merchants fhould be diverted and drawn from their 
bufinefs and trade, by applying to the Common law, and 
running through the tedious forms of it, for a determi 
nation of their differences, and for the greater encourage- 
ment of merchants, that they might have all ima- 
ginable fecurity in their contraéts and dealings, and the 
moft expeditious method of recovering their debts, with- 
out going out of the bounds of the ftaple. 4 Inf. 238. 
Maline’s Lex Mer. 337. 27 Ed. 3. c. 8. 

By this it appears, that this fecurity was only defigned 
for the merchants of the ftaple, and for debts only on 


the fale of merchandizes brought thither ; yet in timé 
others began to apply it to their own ends, and the mayor 
and conftable would take recogaizances from ftrangers, 
furmifing it was made for the payment of monzy for mer- 
chandizes brought to the ftaple ; to prevent this mifchief, 
the parliament in 23 H. 8. reduced the ftatute ftaple to its 
former channel, and laid a penalty of 40/. on the mayor 
and conftables who fhould extend the benefit of the dta- 
tute to any but thofe of the ftaple ; but though the fta- 
tute of 23 H. 8. cap. 6. deprived them of this benefit ; 
yet it framed a new fort of fecurity, to be ufed ad liti- 
tum by all men, known by the name of a recognizance 
on 23 H. 8. or a recognizance in the nature of a fta- 
tute ftaple, fo called, becaufe this act limits and appoints 
the fame procefs, execution and advantage in every par- 
ticular, as is fet down in the ftatute ftaple: Go. Lit. 290. 

A recognizance therefore in nature ofa ftatute ftaple; 
as the words of the a& declare, is the fame with the for- 
mer, only acknowledged under other perfons ; for as the 
{tatute runs, the chief juftices of the King’s bench and 
Common pleas, or in their abfence, out of term; the 
mayor of the ftaple at Wefminfter, and the recorder of 
London jointly together, fhall have power to take recog- 
nizances for payment of debt in the form fet down in 
the ftatute ; in this, as in the former cafes, the King ap- 
points a feal to atteft the contract. Co. Lit. 290. a. & 
Inft. 238. 2 Rol. Abr. 466. Co. Ent. 12. 

Debt lies as well upon a Statute Staple as upon a bond : 
And a ftatute acknowledged on lands, is a prefent duty, 
and ought to be fatisfied before an obligation ; a debt due 
on an obligation being but a chofe in a¢tion, and reco- 
verable by law, and not a prefent duty by law, as a debt 
upon a ftatute, judgment, or recognizance is, upon which 
prefent execution is to be taken without farther fuit. Cro. 
Eliz. 355,461, 494. 2 Lill, Abr. 536. Butajudgment 
in a court of record, fhall be preferred in cafe of execu- 
tion before a Statute: Though if one acknowledge a /fa- 
tute, and afterwards confefs judgment; if the land be 
extended thereon, the cognifee thall have a Scire facias 
to avoid the extent upon the judgment. 6 Rep. 45. T 
Broawnl. 37. It is otherwife as to goods, for there he 
that comes firft, fhall be firit ferved. Ibid. The cogni- 
for of a fatute grants his eftate to the cognifee ; by this 
the execution of the fatute will be fufpended. 2 Cro. 
424. But if the cognifee before execution of a fatute, 
releafe to the cognifor all his right to the land ; it will 
not be a difcharge of the whole execution: For notwith- 
ftanding, he may fue execution of his body and goods. 
3 Shep. Abr. 326, Upon a fratute fraple, a Capias and 
extent of lands, goods, and chattels are contained in one 
writ; but it is not fo on a Statute Merchant. Jenk. Cent. 
163. In Chancery the proceedings on a Statute Staple. 
are in the petty bag office ; and Statutes Staple are fuable 
in the King’s Bench or Common pleas, as well as in 
Chancery, Cro. Eliz. 208. Ona ftatute’s being fatif- 
fied, it is to be vacated by entering fatisfaétion, &c. 
Statute Staple and Statutes Merchant are to be entered 
within fix months, or fhall not be good againft purchafers. 
27 Eliz. c. 4. See the flat. 16& 17 Car. 2. for pre- 
venting delays in extending fratutes. Vide Recognizance. . 

Deatutes Merchant and Staple, Tenants therebp. 
He that is in poffeflion of lands on a ffatute merchant, or 
fraple, is called tenant by ffatute merchant, and fatute flå- 
ple, during the time of his poffeffion: And creditors 
fhall have freehold in the lands of debtors, and recovery 
by novel difftifin, if put out ; butif tenant by fatute mer- 
chant, or ftatute ftaple, hold over his term, he that hath 
right may fue out a venire facias ad computand’, or enter, 
as upon an é/egit: 27 Edw. 3, &c. 

As to recognizance in nature of a/ffatate fraple, fee 
fiat. 23 H. 8. ¢. 6. Black, Com. 2 V. 160; 3425 47, 
424, & tit. Recognizance. 

Statutes of a Corporation, An incident to 4 
Corporation as foon as it is duly ereéted, and which is an- 
nexed of courfe, is, to make by-laws, or private ftatutes 
for the better government of the Corporation ; which are 
binding upon themfelves, unlefs contrary to the laws of 
the land, and then they are void. This is included by 
law in the very act of Incorporation. Black, Com. 1 V. 
475+ © 

Statute 


Statuto Stapulae, Is a writ that lies to take the body 
to prifon, and feife upon the lands and goods of one who 
hath forfeited the bond called /fatute fraple Reg. Orig. 
151. 

Htatuto Wercatozio, The writ for imprifoning him 
that hath forfeited a fatute merchant bond, until the debt 
is fatisfied: And of thefe writs, there is one againit lay- 
perfons, and another againft perfons ecclefiaftical. Reg. 
Orig. 146, 148. 

Statutum ve Wabozariis, An ancient writ for the 
apprehending of fuch /adourers as refufed to work accord- 
ing to ftatute., Reg. Fudic. 27. 

Statutum Heflionem, The fature fefions, A meeting 
in every hundred of conftables and houfholders, by cuf- 
tom, for the ordering of fervants, and debating of differ- 
ences between the mafters and fervants, rating of fervants 
wages, Gc. 5 Eliz. cap. 4» 

taurum, Any ftore or ftanding ftock of cattle, pro- 
vifion, (fe. Matt. Wefim. Anno 1259. 

Stealing, Is the fraudulent taking away of another 
man’s goods, with an intent to /fea/ them, againft, or 
without the will of him whofe goods they are. The 
Civil law judges open theft to be fatisfied by the recom- 
pence of four-fould ; and privy theft, by the recompence 
of double ; but the law of England adjudges both thofe 
offences tobe death, if the value of the thing ftolen be a- 
bove twelve-pence. Cowell, See dLarceny, 

Stealing an Weivefs. This is the forcible abduction 
and marriage of an Heirefs. It is made felony in the 
principal and his acceflaries by 3 H. 7. c. 2. and by 39 
Eliz. c. 9. The benefit of clergy is taken away from all 
fuch felons, except acceffaries after the offence. 

Steel, See Jiron, 

Steozefman, The fame with the /iremannus, or flure- 
mannus. 

Stephens (Joanna) zooo}. reward granted to her for 
the difcovery of her medicines for diffolving the ftone, 12 
Geo. 2. cap. 23. 

Stepney, The rector of every church and chapel, 

converted into a parochial church in the parith of Stepney, 
to be nominated by Brazen nofe college, 12 Ann. ft. 1. 
cap. 17. 
‘Dean, (Sterlingum) Was the epithet for filver 
money current within this kingdom, and took name from 
this ; that there was a pure coin ftamped firt in Exgland 
by the Fafferlings, or merchants of Eaft Germany, by the 
command of King Jobn ; and Hoveden writes it Efferling. 
Inftead of the pound ferling, we now fay fo many pounds of 
lawful Englifo money ; but the word is not wholly difufed, 
for though we ordinarily fay lawful money of England, 
yet in the mint they call it Jerling money ; and when it 
was found convenient in the fabrication of monies, to 
have acertain quantity of bafer metal to be mixed with 
the pure gold and filver, the word /erling was then in- 
troduced ; and it has ever fince been ufed to denote the 
certain proportion or degree of finenefs, which ought to 
be retained in the refpective coins. Lownds’s Effay upon 
coins 14. 

Steward, (Senefallus, compounded of the Sax. Steda, 
z, e. Room, or Stead, and Weard, a wardor keeper) Is as 
much as to fay a man appointed in my place or /fead, 
and hath many applications, but always denotes an of- 
ficer of chief account within his jurifdiction. The 
greateft of thefe officers is, The Lord High Steward of Eng- 
land, who anciently had the fupervifing and regulating, 
next under the king, the adminiftration of juftice, and 
all other affairs of the realm, whether civil or military ; 
and the office was hereditary, belonging to the Earls of 
Leiceffer, till forfeited to King Hen. 3. But the power of 
this officer being very great, of late the office of High 
Steward of England hath not been granted to any one, 
only pro hac vice, either for the trial of a peer of the 
realm. on an indictment for a capital offence ; or for the 
determination of the pretenfions of thofe who claim to 
hold by grand ferjeanty,- to do certain honourable fer- 
vices to the King at his coronation, &c. for both which 
purpofes he holds a court, and proceeds according to 
the laws and cuftoms of England ; and he to whom this 
office is granted muft be of nobility and a Lord of par- 
Hiament. 4 Inf, 58,59. Crompt. Furifd. 84. 13 Hen. 
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the crown, the Lord High Sreward is the firit; but when 
the {pecial bufinefs for which he is appointed is once 
ended, his commifiion expires. The frt Lord High 
Steward that was created for the folemnizing of a Coro- 
nation, was Thomas fecond fon of Hex. 4th; and the frit 
Lord Steward for the trial of a peer, was Edward Earl 


of Deven, on the arraignment of Jobn Holderne/s Karl of — 


Huntingdon in the fame reign, Lex Conflitution. 170. 

There is a Lord Steward of the Heufoold, mentioned 
Stat. 24 H; 8. cap. 13. whofe name was changed to that 
of Great Mafter of the Houfbold, Anno 32 H. 8, But this 
ftatute was repealed by 1 Mar. cap. 4. and the office 
of Lord Steward of the houfhold revived, He is the 
chief officer of the king’s ccurt, to whom is committed 
the care of the king’s houfe ; he has authority. over all. 
officers and fervants of the houfhold, except thofe be- 
longing to the chapel, chamber, and ftable ; and the 
palace royal is exempted from all jurifdiétion ofany court, 
but only of the Lord Steward, or in his abfence, of 
the Treafurer and Comptroller of the houfhold, with 
the Steward of the Marfhalfea, who by virtue of their 
offices, without any commiffion, hear and determine all 
treafons, murders, felonies, breaches of the peace, Ge. 
committed in the King’s palace :, Befides the Treafurer 
and Comptroller, the Lord Steward hath under him a 
Cofferer, feveral Clerks of the Green Cloth, &c. He 
attends the King’s perfon at the beginning of parlia- 
ments ; and is a white taf officer, which he breaks 
over the hearfe on the death of the King, and thereby 
difcharges all officers under him : Of this officer’s an- 
cient power, read Fieta, lib. 2. and F.. N. B. 241. In 
the liberty of Weftminfter, an officer is chofen and ap- 
pointed, called High Steward; and there is a Deputy 
Steward of Weftminfter ; and the word Steward is of io 
great diverfity, that in moft corporations, and all houfes 
of honour, an officer is found of this name and authority. 
Stewards of Manors, fee Copyhold, See Black. Com. 4 V. 
258, 260. As to the Lord High Steward, and as to 
Steward of the Houfehold, Id. 3 V. 76. 4V 273. f 
Bpi of Courts. See, Copphols, anor, 
weet. A 

Stews, (from the Fr. Z/uves, i. e. Therme, Balneum) 
Are thofe places which were permitted in Exgland to wo- 
men of profeffed incontinency, and that for hire would 
proftitute their bodies to all comers; fo called, becaufe 
ditfolute perfons are wont to prepare themfelves for vene- 
reous atts by bathing; and hot baths were by Homer rec-' 
koned among the effeminate fort of pleafures, Thefe 
Jiews were fupprefled by King Hex. 8. about the year 
1546. 

Stica, A brafs Saxon coin, of the value of half a far- 
thing four of them making a 4elfing. 

Stick of Gels, A quantity or meafure of twenty-five. 
A bind of cels contains ten /ricks, and each ftick 25 eels. 
Stat. of Weights and Mec/fures. 

Stickler, An inferior officer who cuts wood within the 
King’s parks of Claréndon, Rot. Parl. 1H. 6. >. 

Stilpard, Hteelpard, Otherwife called the Styleboufe, 
in the parith of Al/ballows in London, was by authority of 
parliament affgned to the merchants of the Han/e and Al- 
maine or Eafterling merchants, to have their abode in for- 
ever, with other tenements, rendering to the Mayor of 
London a certain yearly rent. Stat.14 Edw. 4. In fome 
records it is called Gildhbalda Teutonicorum; and it was at 
firft denominated /iiyard, of a broad place or court where 
Steel was fold, upon which that houfe was founded, See 
197. 6.932) ER ZANAN cel Bink elas 

tint, common without. There are commons without 
ftint, and which laft all the year. By the flatute of Mer- 
ton however, and other fubfequent ftatutes, the lord of 
the manor may enclofe fo much of the waite as he pleafes, 
for tillage or wood-ground, provided he leaves common’ 
fufficient for fuch as are entitled thereto. Black. Com. 
2 V. 34. Not any commoner hath a right to furcharge 
the common to the prejudice of the other commoners. 
See Second Surcharge. i 


Stipula, Stubble left ftanding in the field after the 
Dedi unam careca ` 
Cart, 2 Edw. 2. 





corn is reaped and carried awag. 
tatam foragii, Ẹ duas acras ftipulæ, Se. 
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Hripulation in the Avmivaity Courts, The firt 
' procefs in thefe courts is frequently by arreft of the de- 
~ fendant’s perfon; when they take recognizances or /fipu- 
k lation of Certain fidejaffors in the nature of bail, and in 
| _. cafe of default, may imprifon both them and their prin- 
- cipal. Black. Com. 3V. 108, 109, 
HDHtiremannus, (/uremannus, Sax. fieor-man) A pilot 
© of athip, or freers-man. Domeid, 
<>) Stirpes, diftribution per. Under the ftatute of diftri- 
~> butions it will fometimes happen that perfonal eflates are 
- divided per capita, and fometimes per /tirpes; whereas the 
Common law knows no other rule of fucceffion but that 
© per fiirpes.oniy. They are divided per capite to every man 
- an-equal fhare, when all the claimants claim in their 
own rights, as in equal degree of kindred, and not jure 
H reprefentationis, in the right of another perfon. | As if the 
next of kin be the inteftate’s three brothers 4. B. and C. 
here his elate is divided into three equal portions, and 
y . diftributed per capita, one to each: Butif one of thefe 
: brothers, (4.) had. been dead, leaving three children, 
f „and another, (8.) leaving two; then the diftribution 
. muf have been per /firpes, vix. one third to 4.’s. three 
children, another third to B.’s two children, and the re- 
maining third to C. the furviving brother: Yet if C. had 
alfo beendead, without ifue, then 4.’s and B.’s five chil- 
dren being all in equal degree to the inteftate, would 
f take in their owh rights per capita, viz. each of them one 
_ © fitth part. Prec. Chan. 54. Black. Com. 2 V.. 5175 
*Tis otherwife as to real eftates, See the next title, or 
| head. 
k Stirpes, fuccefion in. The lineal defcendants, iz in- 
$ « finitum, of any perfon deceafed, fhall reprefent their añ- 
celtor ; that is, fhall tand in the fame place as the perfon 
| him{elf would have done, had he been living. 
; Thus the child, grandchild, or great-grandchild (either 
male or female) of the eldet fon fucceeds before the 
younger fon, and fo in infinitum. - And theie reprefenta- 
tives {hall take neither more nor lefs, but juft fo much as 
their principals would have done. As if there be two 
fitters, Margaret and Charlotte, and Margaret dies leaving 
fix daughters; and then Fob» Stiles, the father of the 
two fifters, dies, without other iffue: Thefe fix daughters 
fhall take among them exactly the fame as their mother 
Margaret would have done, had fhe been living; that is, 
a moiety of the lands of Jobn Stiles in coparcenary. ‘This 
taking by reprefentation is called a fucceflion by /firpes, 
according to the roots. Black. Com. 2V. 217. So if 
' Charlotte had died leaving three children, her three chil- 
dren would be intitled to the moiety the mother would 
have had, if living: Contrary to the cafe of diftribution 
_ of perfonal eftates under the ftatute. 

. tock and Stovel, A forfeiture where any one is ta- 
ken carrying /tipites & pabulum out of the woods; for 
Jioc fignifies fticks, and ftovel pabulum. Antig. Chart. 

Stock or Stoke, Syllables added to the names of pla- 
ces, from the Sax. Stocce, i.e. Stipes, Truncus; as Wood- 
 ftack, Bafigngfioke, &c. 

Htock and Family. If lands were devifed generally 
toa fiock or family; it fhall be underftood of the heir 
| principal of the houfe. Hob. 33. See Ty/with. 
| Stockjobbers and Stocks, in Exchange Alley. All 
Siockjobbing not authorized by at of parliament, or by 

charter, or ufed by obfolete charters, fhall be void, and 
‘the undertakings are declared nufances, &c. by Stat. 6 
~ Geo. 1. cap. 18. All premiums to deliver or receive, ac- 
cept or refufe any publick fiock, or fhare therein, and con- 
‘tracts in nature of wagers, putts and refufals relating to 
the value of the frock, fhall be void; and the premiums 
returned, or may be recovered by action with double 

- cofts; and the perfons entering into or executing any 
fuch contraét, fhall forfeit 500/. No money fhall be 
given to compound any difference, for not delivering or 
transferring /tock, or not performing contracts; but the 

~ — whole money agreed, is to be paid, and the fect tranf- 
* ferred on pain of 100/. Perfons buying, on refufal or 
_ negleét to transfer at the day,may buy the-like quantity of 
Stock, of any other perfon, and recover the damage of the 
firt contractor: And contraéts for fale of any Stock, 
where contractors are not actually poffeffed of or intitled 
unto the fame, to be void; and the parties agreeing to 
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fell, Sc. incur a penalty of sd0/. Brokers making agree- 
ments, €Jc. and doing contrary, are alfo liable to penal- 
ties : But this a& not to hinder lending money on Stocks, 
or contracts for re-delivering or transferring thereon,fo as 
no premium be paid for the loan more than legal intereit. 
Stat. 7 Geo. 2, c. 8. Made perpetual by 10 Geo. 2. ‘As 
to Stocks fold, itis held, that an actual transfer is not ne- 
cefiary, unlefs the perfon to whom it ought to be made, 
was at the place and time ready to accept it; and then the 
time of tender is the laft hour of the day on which the 
Stock was to he transferred. Med. Caf: in Leand E. 106; 
219. If the plaintiff doth not fet forth in his declaration 
that he was at the Soxth-Sea Hoye, &c. on the day, atfuch 
a time, and ftaid till the laft hour, to transfer his Stock, 
he cannot maintain his action. Pach. 8 Geo. 1. In 
equity it has been adjudged, if a truftee, or executor, with 
the traft money buys ftocks, and thereby gains confidera- 
bly, he fhall have the advantage of it to himfelf; in.re- 
{pect of the hazard he ran of being a lofer by it, which 
he muft have borne, if able. or. Caf: Eq. 398. But 
in alike cafe, where money laid out on Stocks was great- 
ly improved; it was decreed, that as if the Stock had fal- 
len, the trut muft have fuffered ; fo its accidental rife 
fhall be for the benefit of it. 1 P. Williams 649. See 
Brokers and Felony. 

Socks, (cippus) A wooden engine to put the legs of 
offenders in, for the fecuring of diforderly perfons, and by 
way of punifhment in divers cafes ordained by {tatute, Sa 
And it is faid that every vill within the precinét of a torn 
is indictable for not having a pair of Stocks, and fhall for- 
feit h/. Kitch. 13. 

Hrockland and Wondland. In the manor of Wad- 
burji in Sufex, there are two forts of copyhold eftates, viz. 
Stockland and Bondland, defcendable by cuftom in feveral 
manors: Asif a man be firft admitted to Stockland, and af- 
terwards to Bondland, and dies feifed of both, his eldeft 
fon and heir fhall inherit both eftates; but if he be ad- 
mitted firft to Bondland, and after to the other, and of 
thefe dieth feifed, his youngeft fon fhall inherit: And 
Bondland held alone, defcends to the yotngeft fon. z 
Leon 55. 

Stota, Was a garment formerly worn by priefts, like 
unto thofe which we now call hoods, And fometimes it 
is taken for the archiepifcopal pall. Zadmer. cap. 188. 
Alfo a veftment which matrons wore. Cowell. 

Stolen Goods. To help people to ftolen goods for re- 
ward, without apprehending the felon, is felony. 4 Geo.1- 
cap. 11. Profecutors of fuch offenders how rewarded, 6 
G.1.¢.23. Perfons buying or receiving lead, iron, cop- 
per, brafs, bell-metal or folder, knowing it to be ftolen, to 
be tranfported. 29 Geo. 2. c. 30. Stat. 304W.& 
M. c. 9. ©& 5 Ann. c. 31. makes the perfon receiving 
ftolen goods knowing them to be ftolen, acceflary to the 
theft and felony. And by 1 daz. c.g. and ç Ann. c, 31. 
the receivers may be profecuted for a mifdemeanor, tho’ 
the principal felon be not taken. 

Trover for goods ftolen from the plaintiff, and fold to 
defendant, not in a market overt; but in his fhop (not 
in London) it appeared in evidence that the defendant did 
not know they were ftolen goods, and Lord Hardwicke 
faid in fuch cafe, tho’ the property was not (ftriftly fpeak- 
ing) altered, yet as it was a fair tranfaction, he would 
hold the plaintiff to trict proof, that thefe were the iden- 
tical goods ftolen, and he not being able to prove that 
was nonfuited. Rep. Temp. Hardwicke per Annaly, 349. 
If the owner of the goods knew or had reafonable caufe 
to fufpe&t they were ftolen; he fhall not have reftitution, 
unlefs he profecutes the thief to conviction. Jd. 350. 
A fale in a fhop in London (dealing in fuch goods) which 
is by cuftom a market overt, will alter the property. 
Td. 360. 

Stone, A weight of 14 pounds, ufed for weighing of 
wool, &c. The {tone of wool ought to weigh 14 pounds; 
but in fome places, by cuftom, it is lefs, as 12 pounds antl 
a half: A Stone of wax is 8 pounds; and in London the 
Stone of beef is no more. 11 Hen. 7. c. 4. Rot. Parl. 
17 Bd.-3. 

Stores of Gar, Are not to be imbezilled; and none 
to make /fores of war with the King’s marks, but contrac- 
tors with the principal officers or commiflioners of the 
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navy, &c. under the penalty of 200/. Stat.g & 10W. 
3. Plantation pitch and tar to be’clean, 5 Geo. 1. c. 11 
24. Geo. 2. cap. 52. 25 (Geo. 2. cap. 35. Penalty of 
having ftores of the King’s mark, 9 & 10 W. 3. cap. 41. 
9 Geo. 1. c. 8. Juftices may mitigate the penalty of con- 
cealing ftores, g Geo. 1. cap. 8. Juftices of affife and 
quarter-feflions may hear and determine offences relating 
to ftores, 17 Geo. z.c. 40, Pre-emption’of ftores imported 
in neutral fhips, given to the commiffioners of the navy, 
during the war, 19 Geo. 2. c.36. Vide Naval Stores. 

Stotarius, He who had the care of tht fud or breed 
of young horfes. Leg. Alfred. c. 9. 

Stoth, Nativi de W. folvit quilibet pro filiabus fuis Ma- 
ritandis Gerfon Domino, &F Ourlop pro filiabus corruptis, & 
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Striking in the King’s fuperior courts of juftice, ia 
Weftminfter-hail, or at the aflizes, fubje@s the ottender to 
the lofs of the right-hand, imprifonment for life, and for- 


feiture of goods and chattels, and of the profits of his . 


lands during life. Staundf. P. C. 38. 3 dnft. 140, 441. 
Malicioufly /iriking in the King’s palace, wherein his 


royal perfon refides, whereby blood is drawn, is punifha- — 


ble by perpetual imprifonment, and fine at the King’s 
pleafure ; and alfo with lofs of the offender’s right-hand, 
the folemn execution of which fentence is deicribed at 
length in the Stat. 33 H. 8. c. 12. See Black. Com 4 F. 
125, 273. And fee Church, Palaces, : 

Strip, (/repitus) Deftruction, mutilation, from the 
Fr. effropier: Strepitum €F wa/tum facere, i.e. to make 


Stoth, & alia fervitia, Fc, Petr. Bleff. contin. Hift. | Strip and wafte, or ftrop and wajie. Sce Efirepment. 


Croyl. p. 115. 


Strond, An old Saxon word fignifying the fame as 


Stourton, The z9.Car. 2. not to make void the leafe | frand. 


granted by the dean and chapter of York, of the parfonage 
and tythes, in Stourton in Nottingham/bire, 29 Car. 2. ¢.8. 


HStrumpet, (meretrix) A whore, harlot, or courtefan: 
This word was heretofore ufed for an addition. Plac. 


tow, (Sax. i.e. Jocus) A place, and is often joined | apud Cefir. 6 Hen. 5. 


to other words ; as Godffow is a place dedicated to God. 

Stowage, Is the room where goods are laid, or ’tis 
the money paid for fuch places. See Hou/age. 

Straits, A narrow fea between two lands, or an arm 
of the fea. Alfo there isa narrow coarfe cloth antiently 
fo called. 18 Hen. 6. c. 16, 

trand, (Sax.) Any fhore or bank of a fea or great 
river, Hence the ftreet in the weft fuburbs of London, 
which lay next the fhore or bank of the Thames, is called 
the Strand. An impunity from cuftom, and all impofi- 
tions upon goods or veffels, by land or water, was ufually 
exprefled by frand and ffream; as King Hen. 2. in his 
charter to the town of Rocheffer.——Concedo & confirmo in 
perpetuum cum focne &F foke, & ftrand & ftream. Moz. 
wngl. tom. 3 p. 4. 

Stranded, (from the Sax. frand) Is when a fhip is by 
tempett or ill fteerage run on ground, and fo perifhes. 17 
Car. 1. c.14. Where aveflel is Pranded, juttices of the 
peace, &e. {hall command tonitables near the fea-coafts 
to call affiftance for the prefervation of the fhip ; and offi- 
cers of men of war are to be aiding and aflifting. 12 Ann. 
Cage 

Stranger, (derived from the Fr. efranger, alienus)Sig- 
nifes generally in our language, a man born out of the 
realm, or unknown. In the law it hath a fpecial fignifi- 
cation, for him that is not privy to an act: As a franger 
to a judgment, is he to whom a judgment doth not be- 
long; and in this fenfe it is directly contrary to party or 
privy. Old Nat. Br. 128. Strangers to deeds fhall not 
take advantage of conditions of entry, &c, as parties and 
privies may; but they are not obliged to make their claims 
on a fine levied till five years; whereas privies, fuch as 
the heirs of the party that paffed the fine, are barred pre- 
fently. 1 Iaf. 214. 2dnff.516. 3 Rep. 79. Strangers 
have either a prefent or future right; oran apparent pofi- 
bility of right, growing afterwards, &c. Wood's Infl. 
245. See Black. Com. 2 V. 356. 

Stray, or going affray of beafts and cattle, fee Efray. 

Seveam=iworks, A kind of works in the Stannaries, 
mentioned in the Stat. 27 H. 8. c.23. 

Hteceman, (Sax.) Robuftus, vel potens vir. Leland, 
vol. 2. p. 188. 

Streets. If Prects in London are not well paved, the 
mayor and aldermen, or any three juftices there, may fet 
fines upon perfons, to be levied by diltrefs or a&tion, &c. 
32 & 35 H. 8. c. 10. And for nufances, difturbances, 
revelling, Jc. in /rrects, certain penalties are inflicted by 
the city laws. Lex Lond. 194. It is made felony mali- 
cioufly to affault perfons in the ftreets, with intent to tear 
their clothes, &c. Stat. 6 Geo. i. ¢.23. f 11. Wide 
Robbery. 

Strcpitus Judicialis, The circumftances of noife and 
crowd, and other turbulent formalities at a procefs or trial 
in a publick court of juftice. And therefore our wife 
anceftors did in many cafes provide, that right and jultice 
fhould be done in a more private and quiet manner. 
Cowell. Paroch. Antig, p. 344+ 

Dtretward, Was an officer of the /rreets, like our fur- 
veyor of the highways, or rather a {cavenger. Mon. Ang. 
tom. 2. p, 187. 





Stvpbe, The eighth part of a feam or quarter of corn, 
a feryke or bufhel, Cartular. Rading. MS. 116. 

Stud of mares, Is a company of mares kept for breed- 
ing of colts; from the Sax. /icdmare, i.e. equa ad fetum, 

Study of the ato. See Black. Com. the Introduction 
to the firt Volume. 

Stultifping one’s felf. It hath been faid, that a 
zon compos himfelf, tho’ he be afterwards brought to a 
right mind, fhall not be permitted to alledge his own in- 
fanity, in order to avoid his grant; for that no man fhall 
be allowed to ftultify himfelf, or plead his own difability = 
But late opinions, feeling the inconvenience of this rule, 
have in many points endeavoured to reftrain it, Comb. 
469. 3 Mod. 310, 311. 1 Equ. Caf. Abr. 279. Andit 
feems to be fettled, that their aéts are only binding, ia 
cafe they be afterwards agreed to, when their imbecillity 
ceafes. Vide Black. Com. 2V. 291, 292. 

Sturgeon, May be imported, 10 & 11 W. 3. c. 24. 
The King, where intitled to /ixrgeon, 17 Ed. 2. Stat. a 
EOT l 

Style, (appello) Is to call, name, or intitle one; as the 
Style of the King of England is George the Third, by the 
Grace of God King of Great Britain, France and Ireland, 
Defender of the Faith, &c. There is alfo an O/d and New 
Style, ufed in the dates of things abroad ; the latter being 
eleven days before the former. 

Subarrare. Florence of Worcefter tells us, that King 
Alfred fabarravit & duxit a noblewoman of Mercia, anxo 
868. 

Sub-deacon, An antient officer in the church, made by 
the delivery of an empty platter and cup by the bithop, 
and ofa pitcher, bafon and towel by the archdeacon: His 
office was to wait on the deacon with the linen on which 
the body, &c. was confecrated, and to receive and carry 
away the plate with the offerings at facraments, the cup 
with the wine and water in it, 7c. He is often mentioned 
by the monki% hiftorians, and particularly in the 4po/to- 
lical Canons; 42, 43. 


3 
Sudjettion, civil. Civil fubje&ion is the obligation, - 


whereby the inferior is conftrained by the {uperior to a@ 


contrary to what his own reafon and inclination would 
fuggeft. Obedience to the laws in being is undoubtedly 
a fufficient extenuation of civil guilt before the municipal 
tribunal. Black. Com. 4V. 28. 

Subjeits, (/ubditos) Are the members of the Common- 
wealth wader the King their head. Wood's Infi. 22. 

Subinfcudation, Was where the inferior lords, in 
imitation of their fuperiors, began to carve out and grant 
to others minuter eftates than their own, to be held of 
themfelves, and were fo proceeding downwards ix infini- 
tum, *till the fuperior lords obferved, that by this method 
of /ubinfeudation they loft all their feodal profits, of ward- 
fhips, marriages, and eftreats, which fell into the hands of 
thefe mefne or middle lords, who were the immediate 
fuperiors of the zerretenant, or him who occupied the 
land. 
ptores, 18 Ed. 1. to be made; which direéts, that, upoa 


all fales or feoffments of lands, the feoffee fhall hold the 


fame, not of his immediate feoffor, but of the chief lord 
of the fee of whom fuch feoffor himfelf held it.. Aad 
from 
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This occafioned the Stat. of We/tm. 3. or guia em- 








BS 


PINS pee 


; 
' 





TO it. 


SEUS Bs: 


from hence it is held, that all manors exiting at this day 
muĝ have exifted by immemorial prefcription ; or at leait 
ever fince the 18 Ed. 1. when the itatute of guia emptores 
was made. Black. Com. 2 V. 91, 92. 

Subjugalis, Is any beaft carrying the yoke. 
Parij. 1249. 

Hublegerius, (from the Sax. bleger, i. e. inceflus) One 

who is guilty of inceftuous whoredom. 
, Sub-marhhal, An officer in the Marfbalfea, who is de- 
puty to the Chief Marjhal of the King’s Houfe, commonly 
called the Knight Mar/bal, and hath the cuftody of the pri- 
foners there. He is otherwife termed Under Mar/bal. 
Cromp, Jurif. 104. 

Submiffion, Of matters to arbitrament, by bond or 
covenant, Gc. upon which an action may be brought on 
non-performance of the award, if it is made for payment 
of money. 10 Rep, 131. See Arbitrament. 

Subuerbare, To cut the finews of the legs or thighs ; 
to bam-firing: And it was an old cultom in England, mere- 
trices ES impudicas mulieres fubnervare. 

Subornation, (/ubornatio) A fecret under-hand prepa- 
ring, initructing, or bringing in a falfe witnefs ; and from 


Matt. 


_ hence fubornation of perjury is the preparing or corrupt al- 


luring to’ perjury. Subornation of witnefies we read of in 
the 32 Hex. 8. c. 9. And procuring or fuborning a 
witnefs to give falfe teftimony in any court of record con- 
cerning lands or goods, the offender fhall forfeit 404 or 
fuffer imprifonment for half a year, ftand on the pillory, 
Gc. by 6 Eliz. c.9. See Perjury, 

Subpnoea Is a writ whereby common perfons are cal- 


` led into Chancery, in fuch cafes where the Common law 


hath provided no ordinary remedy; and the name of it 
proceeds from the words therein, which charge the party 
called to appear at the day and place afligned, Jub pana 
centum librarum, Fc. Welt. Symb. par. 2. Cromp. 
Juriidi&. 33. The /ubpena is the leading procefs in the 


`- courts of equity; and by {tatute, when a bill is filed againft 


any perfon, procefs of /ubpana shall’ be taken out to 
oblige the defendant to appear and anfwer the bill, &c. 
46 5 Ann. c. 16. Wherea defendant abfconds, or goes 
beyond fea, to avoid being ferved with procefs of /ubpæna 
to appear, €c. fee 5 Geo. 2. c. 25. andinfra. And there 
are ieveral of thefe writs in Chancery ; ‘as the /ubsena ad 
refpondend’, fubpaena ad replicand’ & ad rejungend’, Subpana 
ad teftificand’ E ad audiend’ judicium, Sc. which writs 
are to be made out by the proper clerks of the /ubpena 
ofice; and fubpana’s to qnfwer muft be perfonally ferved 
by being left with the defendant, or at his houfe with one 
of the family, on affidavit whereof, if the defendant do 
not anfwer, attachment fhall be had againft him, We. 
Pra@. Solic. 5,6. A fubpana ad tehificandum lies for the 
calling in of witneffes to teftify i in any caufe, not only in 
Chancery, but in all other courts ; and in that court, and 
in the Excheguer, it is made ufe of in law and equity. 
The two chief writs of /upena are to appear and to tefli- 
P3 and the latter iffues ovt of the court where the ifue 
is joined, upon which the evidence is to be given. 2 Lill. 
Abr. 536. In this writ the 100/. penalty is inferted only 
in terrorem, being never levied ; though if a witnefs fer- 


, ved with a fubjena, refufe to appear, on tender of his 


charges, the party injured thereby may recover 10/. da- 
mages, and other recompence by attion of the cafe. 5 
Eliz. c.g. See Black. Com. 4 V. 137. 

Subpoena ad teftificandum. A writ or procefs, to 
bring in witnefles to give their teftimony. See fat. 5 
Eliz. c.g. Ifa witnefs on being ferved with this pro- 
cefs does not appear, the court will ifue an attachment 
againft him, or a party plaintiff or defendant, injured 
by his non-attendance may maintain an action againit the 
witnefs. See Black. Com, 3 V. 369. 

Subpocua duces tecum. This is a writ or procefs 
ef the fame kind with the preceding /uépena, including 
a caufe of requifition, for the witnefs‘to bring and pro- 
duce books and papers, &c. in his hands, belonging to, 
or wherein the parties are intereited. See Black. Com. 3 
VY, 382. 

abpocna in equity, A procefs in Equity, calling 
on a defendant to appear and anfwer to the complain- 
ant’s bill. See Black. Com. 3. V. 445. and the fat. 5 
Geo, 2. ce 25. Which enaéts that where the party can- 


- not x found to be ferved with /ubpæna, and abfconds (as 
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believed) to avoid being ferved, a day fhall be appointe ! 
him to appear to the bill of the plaintiff ; which is t9 
be inferted in the London Gazette, read in the parith 
church where the defendant laft lived, and fixed up at 
the royal exchange: And if the defendant doth not ap- 
pear upon that day, the bill fhall be taken pro confefò. 
As to the original of this /ebpena, fee Black Com. 3 V. 51. 
And fee fupra jubsena. 

Subdlcription of Gitnefles. A will pf lands muft 
by frat. 29 Car. 2. c. 3. § 5. be attelted or fubfcribed by 
three credible witneffes at leaft : In other conveyances, the 
aétual fubfcription of the witneffes is not required by 
law, though it is prudent for them fo to do. Black. 
Com. 2 V. 378. 

Sublequent Conditions.. Thefe are fuch by the 
failure or nonperformance of which an efate already 
vefted may be defeated. Black Com. 2 V. 154. which 
vide. 

Hublequent Evidence, In attaint, he that brings 
the attaint can give no other evidence to the grand j urys 
than what was originally given to the petit, lack. 
Com. 3 V.403. The proceeding by attaint is now out 
of ufe,as the courts of law will grant a new trial, where 
caufe fufficient can be fhewn, on an application in due 
time. 

On are-hearing in equity, all the evidence taken in 
the caufe, whether read before or not, is admitted to be 
read: Becaufe it is the decree of the Chancellor himfelf, 
who only now fits to hear reafons why the decree fhould 
not be enrolled and perfected ; at which time all the 
omiffions of either evidence or argument may be fup- 
plied. Guill. Rep. 151, 152. Black. Com. 3 V. 454, 


E SE (Jubfidium) Signifies an aid, tax, or tribute, 
granted to the King for the urgent occafions of the king- 
dom, to be levied on every fubje&t of ability according 
to the value of his lands or goods. Some perfons have 
held, that the /ubfidy of tonnage, Sc. might be taken by 
the King of his own prerogative ; efpecially in a cafe of 
neceflity, and for the publick good, as to make an equa- 
lity of trade : And that the precedents of the Exchequer 
make the law herein. But the law was adjudged other- 
wife, by both houfes of parliament. ‘Fenk. Cent. 208. 
Dyer 165. Lane 24, Cro. Car. 601. Vide Cuftoms, and 
ax. 

Hiftory does not mention that the Saxon Kings had 
any /ubfidies after the manner of ours át prefent; but 
they had both levies of money and perfonal fervices to- 
wards the building and repairing of cities, caitles, bridges, 
military expeditions, &c. which they called Burgbote, 
Brighote, Herefare, Heregeld, &c. But when the Danes 
harraffed the land, King Erhelred fubmitted to pay them 
for redemption of peace feveral great fums of money 
yearly, This was called Danegeld, for the levying of 
which every hide of land was taxed yearly at twelve 
pence, lands of the church only excepted, and thereupon 
it was after called Aydagium, and that name remained af- 
terwards upon all taxes and /ub/dies impofed upon lands; 
but fometimes it was laid upon cattle, and then was 
termed horngeld. The Normans called thefe fometimes 
taxes, fometimes tallages, otherwife auxilia & fubjidia. 
The Conqueror had thefe taxes, and made a law for the 
manner of their levying, as appears in Emendationibus 
ejus, pag. 125. fed. Volumus È firmiter, (Fc. -Many 
years after the conqueft they were levied otherwife than 
now, as every ninth lamb, every ninth fleece, and every 
ninth fheaf. 14 £.3. flat. 1. cap, 20. Of which you 
may fee great variety in Raffal’s Abridgment, tit. Taxes, 
Tenths, Fifteenths, Subjidies, Fe. and 4 Inft. fol. 26 and 
33. Whence we may gather there is no certain rate, 
but as the parliament fhall think fit. Swbfdy isin our 
ftatutes fometimes confounded with cuftoms, 11 H. 4. 
cap. 7, Cowell. See Black. Com. 1 V. 307; 310, 311, 
315. 47. 416. 

se aid to be taken but by affent of parliament, 14 

3s fro 2i ce I 

Se. The /ubfance of things is moft to be te- 
garded ; and therefore our law doth prefer matter of Jub- 
fiance, before matters of circumftance, &ce. as in the 
ftawites 36.2.3. c. 15. °33 He. eros 2a Hire: e 
24. 23 Eliz. c. 4. 

r Sub: 
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Huvt titute; (Subfitutus) One placed under another 
perfon to tranfact fome bufinefs, Efc. See Attorney. 

Subtrattion of conjugal Wights. This is when ei- 
ther husband or wife, lives feparate from the other with- 
oot any fuflicient reafon ; in which cafe the ecclefiaftical 
jurifdiction (on a fuit for reftitution of conjugal rights) 
will compel them to come together again, if either party 
be weak enough to defire it, contrary to the inclination 
of theother. Black. Com. 3 Vs 94. 

Subtrattion of Legacies. This is the withholding 
or detaining of Legacies: As a confequential part of 
teftamentary jurifdiction,. the fpiritual court adminitters 
redrefs herein, by compelling the executor to pay them. 
In this cafe the courts of equity exercife a concurrent 
jurifdiction with the ecclefiaftical courts, as incident to 
fome other fpecies of relief prayed by the complain- 
ant; as to compgl the executor to account for the tef- 
tator’s effects, or affent to the legacy, or the like. For, 
as it is beneath the dignity of the king’s courts to be 
merely ancillary to other inferior jurifdiétions, the 
caufe, when once brought there; receives there alfo it’s 
full determination, Black. Com. 3 V. 98. 

Subtrattion: of Rents and Hervices, &c. This 
happens, when any perfon who owes any fuit, duty, 
cuftom, rent, or fervice to another, withdraws or neglects 
to perform or pay it, &c. See Black. Com. 3V. 230. 

Hubtraition of Cithes. This is the withholding of 
tithes, from the parfon or vicar, whether the former be a 
clergyman, or a lay appropriator, . See fat. 27 H, 8. c. 
20. 32H. 8.c.7. And Black. Com. 3 V.88,'102. alfo 
vide Tithes. 

Suburbani, Are husbandmen, according to the Mo- 
nafticon. Tom. 2. p. 468. 

Ducceffion to the Croton, fee ing. 

Succeflion ab inteftato, The ftatute of diftributions 
bears fome refemblance to the Roman law, of fucceflions 
ab inteffato. See Black. Com. 2 V.516. 

Huccefiion to Goods and Charreis. The gaining 

a property in chattels, either perfonal or real, by /ucceffi- 
on, is in ftri€tnefs of law, only applicable to corporations 
aggregate of many, as dean and chapter, mayor and 
commonalty, matter and fellows, and the like ; in which 
one fet of men may, by fucceeding another fet, acquire 
a property in all the goods, moveables, and other chat- 
tels of the corporation. Blak. Com. 2 V, 430. 

Suceeflion to the Crown. The fucceflion to the 
erown, hath already been noticed Ta Settlement, See 
farther Black, Com. 1 V. 197. 4V.4 

Succeffor. (Lat.) Is he that followeth or cometh in 
another’s place. Sole corporations may take a fee-fimple 
eftate to them and their /uccefors ; but not without the 
word Juccefors : And fuch a corporation cannot regularly 
take in /ucceffion goods and chattels; and therefore if a 

‘leafe for a hundred years be made to a perfon and his 
Succeffors, it hath been adjudged only an eltate for life : 
Nor may a fole coroporation bind the fucceffors. 4 Rep. 
65. 1 Inf, 8, 46,94. 4 Inft.249. An aggregate cor- 
poration may have a fee-fimple eftate in fuccefion without 
the word /ucceffors ; and take goods and chattels in action 
or poffeflion, and they fhall go to the /uccefors. Wood's 
Inft. 111. Vide Corporation, and Supra. 

Succifiones Arboum, The cuttings and croppings of 
trees. Chart. 2 Heu. 5. 

Sufferance. Tenant at /uferance, is he who holdeth 
over his term at firft lawfully granted. Terms de Ley. A 
perfon is tenant at /uférance that continues after his ef- 
tate is ended, and wrongfully holdeth againft another, 
&e. 1 Co. Infl. 57. See fat. 4 Geo. z. ce 28. and Black. 
Com, 2 V, 150. 

Dufferentia pacis, A grant or fufferance of peace or 
truce. Pro quadam Sufferentia pacis cum illis ha- 
benda, per unum annum duratura. Clauf. 16 Ed. 3. 

Sutfragan, (Suffraganes, Chorepifcopus, Epifcopi vica- 
rius) Is a Titular Bihop ordained to aid and affift the 
bifhop of the diocefe in his fpiritual function; or one 
who fupplieth the place inftead of the bifhop. Some 
writers call thefe Sufiragans by the name of Subfdiary 
Bifhops, whofe number is limited by the fat. 26 H. 8. 
cap. 14. By which ftatute it was enacted, ‘That it fhould 
be lawful for every bifhop, at his pleafure, to elect two 





| honeft and diftreet fpiritual perfons within his diosg. Be 


‘record, Se. 8G QW. 3. cap. 10. See Black, Com. 3 


_ tenant was bound to attend only at one court, did de- 


are bound to it by charter or prefeription, St.° Marle» 


| lord deftraining for it, where it isnot due, and againft 
the tenant with-holdin it, where it is due, 52 A. 3. ce a 
|g. - It is not taken away, by 12 Car. 2. 12 Car. 2. cap 
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and to prefent them to the King, that he might giveto | Ry > 
one of them fuch title, file and dignity of fuch of the — 
Sees in the faid ftatute mentioned, as he fhould think — 
fit: And that every fuch perfon thould be called Bifop 
Suffragan of the fame See, &%c. This act fets forth at 
large for what places fuch Sufragans were to be no- 
minated by the King; and if any one exercife the ju- 
rifdi&ion of a Suffragan, without the appointment of the 
bifhop of the diocefe, &7¢. he thall be guilty of a — 
nire, Stat. Ibid, See Chorepif: opi. a 
Sugar, Duty upon Sugar,’ 6 Geo. 2. c 293 ‘The | 
drawback on exportation of /ugar imported from the Eng- 
life plantations in America, 9 F 10 W. 3: cap. 23. 6 Geo. 
2.¢.13. Sugar may be imported from Spain and Portu~ 
gal, as ufual, 6 Geo. 2. c. 13.. Drawback on Britifh res — ae 
fined Jugar out of the laft /ubfidy, 21 Geo. 2. t. 2. on 
Sugaeltion, (/uggefio) Is in law a furmife, or re 
prefenting of a thing ; and by magna charta no perfon 
fhall be put to his law on the /ugge/ion of another, but 
by lawful witneffes. 9. H. 3. c. 28. Suggs ions are 
grounds to move for prohibitions to fuits in the fpirituak 
courts, &Fc. when they meddle with matters out of their 
jurifdictions. 2 Lill. Abr..5 36. Though matters of re- 
cord ought not to be ftayed upon the bare /ugge/ion of the 
party ; there ought to be an affidavit made of the matter 
Juggefted, to induce the court to grant a rule for flaying 
the proceedings upon the record. 2 Lill. 537. There 
are fuggeftions in replevin, for a re turno habendo ; which it 
is faid are not traverfable, as there are for prohibitions to 
the fpiritual or admiralty courts. 1 Plwd.76. Breaches 
of covenants and deaths of perfons mutt be fagge/ed upom 


wy 
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Kiato Pogos. 

Suicide. See Self Murder, and Black, Com, 4 r. 189. 

Suit, (2a, Fr. Juite, i. e. confecutio, Jequela) fignifies 
a following another ; but in divers fenfes. The frf is a 
Suit in law, and is "divided into fuit real and perfonal; 
which is all one with aéion real and perfonal. 2. Suit of 
court, an attendance which the tenant owes. to the court 
of hislord. 3. Suit covenant, when a man hath cove- 
nanted to do /wit in the Lord’s court. 4. Suit cuflom, 
where I and my anceftors owe fuit time out of mind. ‘5. 
Suit is the following one in chafe, as fref fuit: And this 
word is ufed for a petition made to the King, or any great 
perfonage. See Black. Com. 3 V. 295. 

Suit and Service, When the tenant had profeted : 
himfelf to be the man of his fuperior or lord, the next 
confideration was concerning the /erwice, which, as fuclt, 
he was bound to render for the land he held. ‘This, in 
pure, proper, and original feuds, was only twofold : To, 
follow, or do fuit to, the lord in his courts in time of 
peace ; and in his armies or warlike retinue, when nece{= 
fity called him to the field. Black. Com. 2 V. 54. 

Suit of Court, That is, uit to the lord’s court, is 
that fervice which the feudary tenant was bound to do 
at the Lord’s court. At firft it was exprefly mentioned 
in the grant how often thefe courts fhould be held. This 
appears by Fleta, 1,2.¢. 71. par. 14. Qui faciant feđas 
ad curiam domini & quot feas per annum. Sometimes one - 
or more, but never exceeding three. Thorn mentions 
two, viz. Et faciant feham ad curiam Cantuaria bis 
per annum, fcilicet, in fefto Michaelis & Pafhe. But 
all the lord’s tenants were not bound to attend his courts, 
but only thofe to whom their eftates were granted upon 
that condition; But every man was bound to attend the 
fheriff’s turn twice in every year ; which fee in “fa 
regalis. And if the inheritance, by reafon whereof the 


fcend to co-heirs, he who had capitalem partem, was 
bound to attend the lord’s court both for himfelf “pir all 
the coheirs. Cowell. a 

None to be diftrained for fuit of court, but me whe- 


52 H. 3.¢. 9. Joint-tenants and parceners- fhall make 
but one fuit, 52 H. 3. c.9. The remedy againft the 
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Suits at latv, Are to be profecuted in certain times 
Jimited by the ilatute 21 Fac. 1. e. 16, e. -Thofe per- 
‘fons who aéted as lieutenants, deputy lieutenants, juftices 
‘of peace, Fc. not authoriled, at the bringing in of King 
William, were indemnificd from vexatious juts, by 1 W. 
© M.¢.8. So perfons that atted for fecurity of the go- 
vernnient, during the rebellion in the late reign. 1 Geo. 
1. ¢. 39. Perfons defiring to end any /uits or controver- 
fies, for which there is no remedy but by perfonal aétion 
‘or bill in equity, may agree that their {ubmiffion to the 
award of arbitrators, fhall be made a rule of court, 
DAI Aes Gtihe see Back. Com. 30. 116: 

‘Suit in equity, The firft commencement (in Chan- 
cery) is by preferring a bill to the Lord Chancellor in the 
ftile of a petition, fetting forth the circumftances of the 
cafe at length, as fome fraud, truft, or hardfhip, and 
praying relief, and alfo procefs of /ubpena againft the 
defendant. The defendant is to anfwer upon oath, to 
all the matter charged in the bill. Or the defendant may 
-plead and demur; or demur alone, as advifed by counfel. 
Af the defendant anfwers, and the plaintiff finds fufficient 
matter confeffed in the defendant’s anfwer to ground A 
decree upon, he may proceed to the hearing of the 
caufe on bill and anfwer only. But in that cafe, he muft 
take the defendant’s anfwer to be true in every point. 
Otherwife the courfe is for the plaintiff to reply gene- 
rally to the anfwer, averring his bill to be true, certain, 
and fufficient, and the defendant’s an{wer to be direétly 
the reverfe; which he is ready to prove as the court fhall 


- award: upon which the defendant rejoins, averring the 


like on his fide; which is joining iffue upon the facts in 

difpute. See Black. Com. 3 V. 442, &e. 448, 9. 
Suit of the Rings Peace, Is the purfuing a man 

for the’ breach of ‘the peace. 6 R. 2. t. 1. 5 H. 4. 


reste tye 
Syuit-Silver, A fmall rent or fum of money paid in 
fome manors to excufe the appearance of freeholders at the 


_ courts of their lords. 


Suicus-Aque, A little brook or ftream of water; o- 
therwife called fke, and in Efex a doke. Paroch. Antig. 


31. \ 
af Sullerpy, (From the Sax. Sulth, i. e. Aratrum) A 
plough-land. 1 Inf. 5. 
HSullinga, Sullingata Terre, Is the fame with /woling. 
“Thorn, pag. 1931. 
Sumage, (/umagium SF fummagium) Toll for carriage 


` on horfeback: Pro uno eguo portante {ummagium per di- 


midium Ann. obolum, Chart. de Forefta, c. 14, Cromp. 
Jurif. 191. 

Summary, (/unmarium) Or an abridgment. Law 
Lat. Dia. 

Summary convittions. ‘A fummary proceeding is 
fuch as is directed by feveral aéts of parliament (for the 
Common law is a ftranger toit, unlefs in the cafe of con- 
tempts) for the conviction of offenders, and the inflicting 
of certain penalties created by thofe acts of parliament. 
In thefe cafes there is no intervention of a jury, but the 


party accufed is acquitted or condemned by the fuffrage | 


of fuch perfon only, as the {tatute hath appointed for his 
judge, as one or more juftice of the peace, &c. See 
Black. Com. 4 V. 277, Fc. 

Suminerzhus-Gilver, A payment to the lords of the 
wood in the Wealds of Kent, who ufed to vifit thofe places 
in Jummer-time, when their under-tenants were bound to 


_ prepare little /ummer-houfes for their reception, or elfe 


pay acompofition in money. Cu/ftum de Sittingburn, MS. 

Summoneas, Is a writ judicial of great diverfity, ac- 
cording to the divers cafes wherein itis ufed. Tabl. Reg. 
Fudic. 

Sumimoners, (/ummonitores) Are petty officers that 
cite and warn men to appear in any court; and thefe 
ought to be dont homines, Se. Fleta, lib. 4. The fam- 
monitores were properly the apparitors, who warned in de- 
linquents at a certain time and place. to anfwer any 
charge or complaint exhibited againft them: And in ci- 
tations from a fuperior court, they were to be equals of the 
party cited; at leait the barons were to be fummoned by 
none under the degree of knights. Paroch, Antig. 177. 
See Black. Com. 3 F. 279. 
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HSuinsmtonitores feaccarii, Officers who affifted in col- 
Ieéting the King’s revenues, by citing the defaulters there- 
in, into the court of Exchequer. 

Summons, (Jummonitio) Is with us as as much as vor 
catio in jus, or citatio among the Civilians, Fleta, lib. 
6. cap. 6. In general, itis a writ to the fheriff to warn 
one to appear at a day; and muft be by certain fummon- 
ers on the tenant’s land; not his goods, Et. And if 
againft an heir, fhall be on the lands that did defcend ; or 
making default, at the grand cape he may wage his law of 
non fummons. 6Rep.'54. 37 H.6. c. 26. There isa 
Jummons in writs of formedon, Sc. And on every Jummons 
upon the land in a real aétion, fourteen days before the 
return, proclamation is to be made thereof on a Sunday, 
at or near the door of the church or chapel of the place 
where the land lies, which muft be returned with the 
names of the fummoners: And if fuch proclamation fhall 
not be had, then no grand cape fhall iffue, but an alias 
and a plurtes—fummons, until a /ummons and proclamation 
peduly made and returned. Cro. Eliz. 42. 2 Lile Abr. 
538., In aprecipe quod reddat, no man fhall lofe his land 
without being /ummoned. Jenk. Cent. 98. See Blacks 
Com. 3 V. 279. ; SA 

Summons and feberance, This title is diftinguifhed 
in the books by the name of fummons and feverance b 
but the proper name of it is /everance; for the fammons 
is only a procefs, which muft, in certain cafes, ifue be- 
fore judgment of feverance can be given. 4 New Abr. 
660. Severance is a judgment, by which; where two or 
more are joined in an aétion, one or more of thefe is ena~ 
bled to proceed in fuch aétion without the other of 
others. 4 New Abr. 660. 

It is a principle of law, where two or more have 2 
joint right to a thing, they muft join in an aétion for the 
recovery thereof. 4 New Abr. 660, Joint-tenants muĝ 
implead jointly; for they claim under one and the fame 
title. 1 Inf. 180. So parceners; who make but one 
heir, muft in order to recover the poffeflion of their an- 
ceftor, be joined iz precipe. 1 Init. 163, 164. Exe- 
cutors, becaufe the right of their teftator devolves on all 
of them, muft likewife all join in an action for the reco- 
very thereof. Godolph. Orph. Leg. 134. Salk. 3. Carth. 
61. , 

And wherever the right of ation is in two or 
more perfons, and they have not all joined in one that 
is brought, the defendant may plead in abatement: for; 
if one could recover in fuch cafe fingly, every other 
might do the fame; and by this means a defendant 
would be liable to anfwer in divers aétions for the 
fame thing. Cro. Eliz. 554. Deering v. Moor. 9 Rep. 
37. Salk. 3, 32. 2 Lev. 113. 3 Lev. 354. 1 Mod, 
102. J 
It is indeed in the power of any one or more, where 
two or more have a joint right of action, to commence 
a fuit in the name of all whofe fuch tightis: but, not- 
withftanding that a plea in abatement would be thereby 
prevented, it would ftill be in the power of any one of 
them, by negleéting to appear, or refufing to proceed 
afterwards in fuch fuit, to render it fruitlefs. 1 Inf. 
139. Bro. Summ. and Sev. pl 17. For if two or more 
join in bringing an action, and one makes default, the 
nonfuit of him is the nonfuit of them all. Bro. Summ. 
and Sey. pl. 5. 7. So if divers join in a writ of error, 
the aflignment of errors cannot be by one without the 
others. Cro. Elix. 192. Andrews y. Ld. Cromwell. 

To prevent the great inconvenience, and the failure 
of juftice,; which would be if all; in whom there is å 
joint right of action; fhould be precluded, by the negli- 
gence or collufion of any one of them, from having the 
effect of a fuit for the recovery of fuch right; the law has 
provided, that if any one of thofe perfons, in whofe 
name a joint action is commenced, does not appear; or 
after appearance makes default; the other or others may 
have judgment ad fequendum folum, or in other words, a 
judgment of feverance. Hard. 48. Manly v. Lovel. 
Bro. Summ. and Sev. pl. 4, 16. And fee ib. pl. 18. 
Fo N- Ba 128: 1 Ih. 139. 

The confequence of this judgment is, that, notwith- 
ftanding the feverance of one or more who did not ap- 
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Pear or who made default; the other plaintiff or plaintiffs 
in the action may proceed in the fuit. 4 New Abr. 661. 

Where two or more are plaintiffs in an action, and 
one of thefe has not appeared, he mut be fummoned 
before judgment of feverance can be given againit him : 
for it is a general rule, that a nonfuit is in no cafe peremp- 
tory before appearance, becaufe -a writ may have been 
purchafed in the plaintiff’s name without his privity. 1 
Inft..139. Bro, Summ. and Sev, pl. 10. 2 Rofl. Abr. 
488. 


But if two joint plaintiffs have both appeared, and af- 
terwards one makes default, the court may, without if- 
fuing any fummons, immediately give judgment of feve- 
, rance, Bro. Summ. and Sev. pl. 10. 10 Rep. 135. Hard. 
317. No judgment of feverance can be given in a writ 
of error, unleis it is ‚prayed before the defendant has 
pleaded nullo eft erratum. Cro. Jac. 117. Blunt v. Sued- 
frone. But fuch judgment may be after joinder in the affign- 
mentoferror, 2 Lill. Pr. Reg. 663. 

For more learning on this fubjed, fee 20 Vin. and 4 New 
Abr. tit. Summons EF Severance. 

Sammons to parliament, According to Blackfone, 
in the main the conftitution of parliament, as it now 
ftands, was marked out fo long ago as the feventeenth year 
of King Jobn, A. D. 1215, in the great charter granted 
by that prince, wherein he promifes to fummons all arch- 
bifhops, bifhops, abbots, earls, and greater barons per- 
fonally ; and all other tenants in chief under the crown, 
by the theriff and bailiffs; to meet at a certain place, 
with forty days notice, to affefs-aids and fcutages when ne- 
ceflary.’ Black. Com. 1 V.149. 

Summons ad twarrantizanoum, Summencat all war 
rantizand’, The procefs whereby the vouchee in a com- 
mon recovery is called. Co. Litt. 101. 

SHumptuary latos, (Sumptuaria Lex, from Sumptua- 
rius, Of or belonging to expences) Are laws made to re- 
ftrain excefs in apparel, and prohibit coltly clothes, of 
which heretofore we had many in England, but they are 
all repealed by 1 Jac. 1. . 3 Inf. 199. See Black. Com. 
E NI seems Gala 

Sunday, (Dies Dominicus) Is the Lord’s Day fet apart 
for the fervice of God, to be kept religioufly, and not be 
profaned. Perfons ufing bull-baiting or bear-baiting, or 
fuch like fports on a Sunday, fhall forfeit 3 s. 4d. and 5 s. - 
for wreftling, bowling, &c. Stat. 1Car.1.c.1. And ifany 
butchers fhall kill or fell meat on a Sunday, they are 
liable to a penalty of 6s. 8d. Carriers, drovers, Esc. 
travelling on the Lord’s Day, incar a forfeiture of 20s. 
Stat. 3 Car. 1. c. 2. No perfon fhall do any worldly ła- 
bour on a Sunday, (except works of neceflity and charity) 
On pain of 5s. And crying and expofing to fale any wares 
or goods on a Sunday, the goods to be forfeited to the 
poor, ée. on conviction before a juftice of peace, who 
may order the penalties and forfeitures to be levied by 
diftrefs: But this is not to extend to drefling meat in fa- 
milies, inns, cook-fhops, or victualling-houfes ; nor to 
to crying of milk on.a Sunday in the morning or evening. 
29 Car. 2. c, 7. An indiétment for exerciling the trade 
of a butcher muft be laid to be contra formam flatuti ; 
for it was no offence at Common law. 1 Strange 702. 
Law procefles are not to be ferved on Sunday, unlefs it be 
in cafes of treafon or felony ; or on an efcape, by virtue 
of 5 dun. c. 9. Sunday is not a day in law for proceedings, 
contracts, Se. And hence it is, that a fale of goods on 
this day in a market overt is not good: And if any part 
of the proceedings of a fuit in any court of jultice, be 
entered and recorded to be done on a Sunday, it makes it 
all void. 2 Inf. 264. 3 Shep. Abr. 181. The fervice 
of a citation on a Sunday is good, and not reftrained by the 
Stat, 29 Car. 2. c. 7. And by two judges, the delivery of 
a declaration upon a Sunday may be well enough, it not be- 
ing a procefs; but Holt C. J. thought it ill, becaufe the 
aét intended to reftrain all forts of lez ral proceedings. 1 
Ld. Raym. 706. A writ of-inquiry cannot be executed on 
a Sunday. 1 Strange 387. 

Supercargo, A perfon employed by merchants to go a 
voyage, and overfee their cargo, and difpofe of it to the 
bet advantage. Merch. Dia. 

Super-intitution, (fuper-inftitutio) Is one inffitution 
‘upon another; as where 4. B. is admitted and inffitured 
to a benefice upon one title, and C. D. is admitted and 


inftttuted on. the title or prefentment. of anothers, Re 
463. See Inflitution. s À 

Super-jurare, A term ufed in our ancient J whe 
a criminal endeavoured to excufe himfelf by his | own oath, — 
or the oath of one or two witneffes, and the crime ob e 
jected againft him was fo plain and notorious, that he was 3 
convicted by the oaths of many more witneffes: % 
was called /upersjurare. Leg. Hen. 1. c. 74. Leg. Athel- i 
fan. c.. 156 , 

SHuperoneratione Paura, Is a judicial writ that ti ies , 
againit him who is impleaded in the county-court for the 
Jurcharging or overburthening a common with his cattle, 
in a cafe where he was formerly impleaded 4 for it in the 
fame court, and the caufe is removed into one of the 
courts at Wefiminfier. Reg. Judic. 

Super Precogativa Regis, A writ fan Formerly $ 
lay again{t the King’s widow for marrying without his li- 
cences., Be Ne Be rgd J 

Dupertedeas, Isa writ that fies i ina great many cafes; 
and. fignifies in general a command to ftay fome ordinary i 
proceedings at law, on good caufe fhewn, which ought — 
otherwife to proceed. F. N. B. 236. A Juperfea edeas is 
ufed for the ftaying of an execution, after a writ of errot 
is allowed, and bail put in: bat no JSuperjedeas can be 
made out on bringing writ of error; till bail is given, 
where there are judgments upon verdiéts, or by default, in 
debt, ĉc. though in cafe and trefpafe, where damages _ 
only are recovered, on the bringing and allowing of the 
writ, the clerk of the errors will make out a /uperfedeas 
without bail. 2 Lill. Abr. 543. 

A writ of error is faid to be in judgment of law a fu- 
perfedeas, until the errors are examined; &c. that is to 
the execution ; not to action of debt on ‘the judgment at 
law: from the time of the allowance, a writ of error is 
a /uperfedeas; and if the party had notice of it before 
the allowance, itis a /uperfedeas from the time of fuch 
notice ; but this muft be where execution is not executed, ate 
or begun to be executed. Cro. Fac. 534. Raym. 100. SH 
Mod. Ca. 130. 1 Salk. 321. om 

If before execution, the defendant bring a writ of error, 
and the fheriff will execute a fer? fac. and levy the mo- 
ney, the court will award a /uperfedeas, quia erronice ema- 
navit, and to have reftitution of the money. Szil 414, 
After an execution, there was a /uperfedeas, quia execu~ 
tio improvide emanavit, (Sc. iflued ; and there being no 
claufe of reftitution in the /uperfedeas, it was infifted 
that the execution was executed before the /uperfedeas 
awarded, and that a faulty Juperfedeas is no fuperfedeas 3 
but the coart ordered another /uperfedeas, with a claufe of 
reftitution. Moor. 466.. 3 Nelf. Abr. 256. tfa 

The Juperfedeas, quia erronice emanavit, lies to reftore 
a poffefion, after an babere facias feifinam, when fued. 
out erroneoufly ; fo of a /uper/edeas after execution upon 
a capias ad fatisfaciend. if it be immediately delivered to 
the fheriff. Fenk. Cent. 58, gz. It appearing upon 
affidavit, that there were two writs of execution executed 
upon one judgment: the party moved for a /uperfedeas, 
becaufe there cannot be two fuch executions, but where- 
the plaintiff is hindered either by the death of the defen- 
dant, or by fome aft in law, that he can have no benefit > 
of the firt; and fo it was adjudged. Szile 255. A fm- 
perfedeas is ‘grantable to a fheriff to flay the return of an 
habeas corpora; andif he return it afterwards, and the 
parties proceed to trial ’tis error; and fo are all the pro- 
ceedings in an inferior court, after an habeas corpora de- 
livered, unlefs a procedendo is awarded, in which cafe g 
Juperfedeas is not to be granted. Cro. Car. FERRETT i 

When a certiorari is delivered, it is a /u ets tos 
inferior courts below; and being allowed, all their pro- 
ceedings afterwards are erroncous ; and they may be pu- 
nifhed. “he juftices, ĉc. to whom a certiorari is fent, 
are to iffue a _/uper/edeas to the fheriff to flop execution o 
any award, Sc. 2 Hawk. P. C. 293. If a therif holds 
plea of 405. debt in his county-court, the defendant ma 
fue forth a fuperfedeas, that he do not proceed, Ge. | aa 
after judgment he may have a fuper/edeas directed to the aa 
fheriff, requiring him not to award execution upon fuch. 
judgment; ; and upon that an alias, a pluries, and an at- 
tachment, &c. New Nat. Br. 432. ; 

Superfedeas may be granted by the court for ting N 
afide an erroneous judicial procefs, Ge, Allo a Mash 
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- firkt procefs isto arret him. Finch 453. 


his privilege, he may bring his /uper/edeas. 
Stile 177. 


any caufe.°. 2. Cro. 379., 3) Nelf. 256. 


Nat. Bro 524, 529, 532. 
20 Vin. Abr. tit. Superfedeas. 
Supertcding a conuuiflion of bankrupt, 


2 Ch. Ca. 144 


confenting to a /uperfedeas. 


Super atuto 1 Ed. 3. cap. 12, 13. Is a writ that 
lay againft the King’s tenants holding in’ chief, who 
alicned the King’s land without his licence. F. N. B. 


Slv175- 


Super Statuto ve Articulis Cleri, Cap. 6. A writ 
‘dying againft the fheriff or other officer that diitrains in the 
King’s highway, or in the lands anciently belonging to 


the church. F, iV. B. 173. 


Super Statuto tato pour Henelchal e MBarthal de 
Bop, Sc. Is a writ that lieth againit the Sveward or 
Marfbal, tor holding plea in his court of freehold, or for 
tre{pa{s or contra¢is not made and arifing within the King’s 


houfhold. F. N. B. 241. 


Super Statuto verfus Hervantes ¢ Laboratos, 
A writ againit him who keeps /ervants departed out of 


their fervices contrary to law. F. N. B. 167. 


Super Statuto de Pork, quo nuil ferra viteller, 
&c. Is a writ lying againft a perfon that ufes victual- 
ling, cither in grofs, or by retail, in a city or borough- 
FOANGB. 172, 
Superftitious Wies, Caufing forfeiture of lands and 
See Uses, 


town, during the time he is mayor, We. 


goods to the King, by Svat.1 Edw. 6. c. 14. 
and Black. Com. 3 V. 428. 


~Superbitoz, (Lar.) A furveyor or overfeer: And it 
was formerly and fill is a cuitom among the better fort of 
people, to make a /upervifor of a will, to fupervife and 
overfee the executors that they punétually perform the 
will of the teftator ; but this office is of late very carelefly 
Supervisor 
(now furveyor) of the highways, is mentioned in the Stat. 


executed, {fo as to be to little purpofe or ufe. 


NE Bliz cs 13° 
-~ Supplemental bill in equity. 


Black. Com. 3 V. 448. 


Supplctozp oath, 
the teftimony of two, 


ed itfelf into another. 


half proof into a whole one, lack. Com: 3 V: 270; 
5s 
Supplicabit, Isa writ ifuing out of Chancery, for ta- 


_ king furety of the peace, when one is in danger of being 


hurt in his body by another ; it is déreéted to the juitices 
of peace and theritt of the county, and is grounded upon 
the Stat. 1 Ed. 3. c: 16. which ordains, That certain 
perfons thall be aligned by the Chancellor to take care of 


may be difcharged by Juperjedeas ; as a perfon is imprifon- 
ed by the King’s writ, fo he is to be fet at liberty; and a 
Juperfedeas isas good a caùfe to difcharge a perfon, as the 
Cro. Fac. 379. 
-If a privileged perfon is fued in any jurifdiction foreign to 
Vaugh. 155. 
` But a peer being arreited by a bill of Middle/ex, was or- 

„dered to plead his privilege; and not allowed a /uperfedeas. 
It is falfe imprifonment to detain a man in 

cultody after a /uper/edeas delivered ; for the /uper/edeas is 
to be obeyed; and in fuch cafe it isa new caption without 
‘There is a ja- 
perfedeas where an audita querela is iued ; and out of the 
Chancery, to fet a perfon at liberty taken upon an exi- 
gent, on giving fecurity to appear, Ee. ` And in cafes of 
‘durety of the peace and good behaviour, where ‘a perfon 
is already bound to the peace in the Chancery, ce. New 
See farther, 4 New dér. and 


If a com- 
miffion of bankrupt iffues, and there is futlicient to pay 
all the creditors, and the charges, and fatisfaction is made 
‘to all the creditors, the commiflion may be’ {uperfeded. 
A commifion is alfo fometimes fuper- 
feded, on the creditors agreeing with the bankrupt, and 


If a plaintiff hath re- 
plied to a defendant’s anfwer whereby the caule is at if- 
fue, and afterwards new matter arifes, which did not 

. exit before, he muf fet it forth by a /upplemental bill. 


The Civil law univerfally requires 
‘To extricate itfelf out of this ab- 
furdity, the modern practice of the Civil courts has plung- 
Where there is only one wit- 
nefs, to make up the neceflary complement of two, they 
admit the party himfelf (plaintiff or defendant) to be exa- 
mined in his own behalf; and adminifter to him what is 
called the /uppletory cath: and, if his evidence happens 
to be in his own favour, this immediately converts the 


the peace, &c. F. N. B. 80, 81. When a man hath 
purchafed a writ of /upplicavit, directed to the juitices of 
the peace, againft any perfon, then he, againit whom 
the writ is fued, may come into the Chancery, and there 
find fureties that he will not do hurt or damage unto him 
that fueth the writ; and upon that he fhail have a writ 
of /aperfedeas direcied to the jaftices, Gc, reciting his ha- 
ving found fureties in Chancery, according to the writ 
of fupplicavit ; and alfo reciting that writ, and the man- 
ner of the fecurity that he hath found, é5c. commanding 
the juftices, that they ceafe to arret him, or to compel 
him to find fureties, &c. And if the party who ought to 
find fureties, cannot come into the Chancery to find fure- 
ties, his friend may fue a /uper/fedeas in Chancery for him; 
reciting the writ of /upplicavit; and that fucha one and 
fuch a one are bound for himin the Chancery in fuch a 
fum,_that he hall keep the peace according to it; and the 
writ {hall be direéted to the juftices, that they take furety 
of the party himfelf according to the /upplicavit, to keep 
the peace, &c. and that they do not arreft him ; or if they 
have arrefted him for that caufe, that they deliver him. 
New Nat. Br. 180. 

Sometimes the writ of /upplicavit is made returnable 
into the Chancery at a certain day; and if fo, and the 
juftices do not certify the writ, nor the recognifance, and 
the fecurity taken, the party who {ued the Jupplicawit thall 
have a writ of certiorari direéted unto the juttices of peace 
to certify the writ of /upplicavit, and what they have done 
thereupon, and the fecurity found, Ge. did. If a re- 
cognifance of the peace be taken in purfuance of a writ of 
Jupplicavit, it mut be wholly governed by the directions 
of {uch writ; butif it be taken before a juftice of peace 
below, the recognifance may be at the difcretion of fuch 
juttice, Lamb. 100. Dalt. c. 70. To fue the writ of 
Jupplicavit, the party that defires it muft.go before one of 
the Mafters in Chancery, and make oath that he does not 
defire the fame through any malice, but for his own fafe- 
ty; upon which the mafter makes out a warrant, and the 
writ is made by it by one of the clerks in the fix clerks 
office; and when made, the /upplicavit is to be delivered 
to the fheriff to have his warrant thereupon for arrefting 
the party, &c. and then having fued out a certiorari, it 
is to be delivered to them that took bail thereon; and 
they are required to certify it, ce. Prad&. Solic. 130. 
See Surety of the Peace, and Black. Com, 4 V. 250, 

Supplics, Extraordinary grants to government, by 
parliament, to fupply the exigencies of the flate. See on 
this fubjeét, Black. Com. 1 F. 307. 

SHupwimacy, Signifies fovereign dominion, authority 
and preheminence, the higheft eftate. King Hen. 8. was 
the firit prince that thook off the yoke of Rome here in 
England, and fettled the /xpremacy in himfelf, after it had 
beer long held by the Pope. Stat. 25 Hen. 8. c. 12, 20. 
And by1 Eliz. c. 1. all ecclefiaftical jurifdiétion was 
annexed to the crown; and it was ordained that no fo- , 
reign potentate fhould exercife any power or authority in 
this kingdom: Alfo the cath of fupremacy was appointed, 
&e, By thefe laws, the great power of Rome was fup- 
prefed; and the-ac&t of 1 Eliz, Sir Edward Coke fays, 
was an act of reftitution of the ancient jurifdiction eccle- 
fiaftical, which always belonged of right to the crown of 
England; and that it was not introdudtory of a new law, 
but declaratory of the old, and that which was or of right 
ought to be, by the fundamental laws of this realm, par 
cel of the King’s jurifdiction ; by which laws, the King 
as fupream head, had full and intire power in all caufes 
ecclefiaftical as well as temporal: And as in temporal 
caufes, the King doth judge by „his judges in the courts 
of juftice, by the temporal laws of England; fo in caufes 
ecclefiaftical, they are to be determined by the judges 
thereof, according to the King’s ecelefiaftical laws. 5 
Rep. 9. Cawdrey’s cafe, And in this cafe it was re- 
folved by all the judges, that by our ancient laws, this 
kingdom is an abfolute empire and monarchy  confifting 
ofone head, which is the King, and of a body politick, 
made up of many well agreeing members, all which the 
law divides into two feveral parts, the clergy and the 
laity, both of them immediately under God, fubje& and 
obedient to the head. And the kingly head of this poli- 
tick body, is furnifhed with prerogative and jurifdiétion, 
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to render juftice and right to every part and member of 
this body, of what eftate or degree foever, otherwife he 
would not be atthe head of the whole. 5 Co. Rep. 8. 

There are feveral inftances of ecclefiaftical jurifdiction 
exercifed by the King of England in former ages ; and in 
this refpe&t the King is faid to be perfona mixta & unita 
cum Jacerdotidus. The King is the /upreme ordinary, and 
by the ancientNaws of the land, might without any ac 
of parliament, make ordinances for the government of 
the clergy ; and if there be a controverfy between fpiri- 
tual perfons concérning jurifdiction, the King is arbitra- 
tor, and ’tis a right of his crown to declare their bounds, 
éc. Moor 755. 1043. Hob. 17. See Appeals to Rome, 
Pope, and Premunire, and Black. Com. 1 V. 49, 146, 
368. 4V.115, 423. 

Surcharge, An over-charge, beyond what is juft and 
right. Merch. Dia. i 

Surcharge of common. Thisis a difturbance of com= 
mon of paiture, -by any one who hath right of common 
putting more cattle therein than the pafture and herbage 
will fuftain, or the party hath-a+tichttodo. This fur- 

charging can, properly fpeaking, only happen where the 
common is appendant or appurtenant, and of courfe limi- 
table by law ; or where, when in grofs, it is exprefs- 
ly limited and certain: for where aman hath common 7z 
gros, fans nombre, or without flint, he cannot be a jur- 
charger. But even in this cafe there mutt be fufficient for 
the lord’s own beafts; forthe law will not fuppofe that, 
at the original grant bf the common, the lord meant to 
exclude himfelf. The remedy for furcharging common, 
is by the lord’s diftraining the furplus number, or by his 
bringing trefpafs, or by ation on the cafe, in which any 
commoner may be plaintiff. Black. Com. 3V. 237, 
238. 

E N EN of the fort, / Superoneratio forefiz,) Xs 
when a commoner puts on more beafts in the foreft than 
he has a right to. Manwood, part 2. cap. 14. num. 7. 
And is taken from the writ De fecunda /uperoneratione 
Pafture, in the fame fenfe when the commoner /urchargeth. 
3 Init, fol. 293. » 

Sur Cut in bita, Is a writ that lies for the heir of a 
woman, whofe hufband hath aliened her land in fee, and 
fhe negle&ted to bring the writ Cui in wita for recovery 
thereof; in this cafe, her heir may bang this writ again 
the tenant after her deceafe. F. N. B. ` 

Surety, (Vas Vadis) A bail that auda for ano- 
ther man in a criminal cafe, or action of trefpafs, c. 
And there is a /urety of the peace, {o called, becaufe the 
party that was in fear is thereby /ecured, by bond or re- 
cognizance of the other, and his bail bound for him. 
Lamb: Eiren. lib. 2. Vide Good Behaviour, and 20 Vin, 
Abr. 101. See infra. 

Surety of the Peace, (Securitas Pacis, fo called, 
becaufe the party that was in fear, is thereby fecured,) 
Is an acknowledging of a bond to the prince, taken by 
a competent judge of record, for the keeping of the peace. 
This peace may a juffice of the peace command, either as 
a minifter, when he is commanded thereto by a higher 
authority ; or as a judge, when he doth it of his own 
power, derived from his commiffion. Of both thefe, fee 
Lamb. Eiren. lib. 2. cap. 2. p. 77. Cowell. 

A juftice of peace may, according to his difcretion, 
bind all thofe to keep the peace, who in his prefence, 
fhall make any affray, or fhall threaten to kill or beat 
any perfon, or fhall contend together with hot words, 
and all thofe who fhall go about with unufual weapons or 
attendance, to the terror of the people; and all fuch per- 
fons as fhall be known by him to be common barrators ; 
and ajl who fhall be brought before him by a conttable, 
for a breach of the peace in the prefence of fuch confta- 

ble ; and all fuch perfons, who} having been before bound 
to keep the peace fhall be convicted of having forfeited 
their recognizance. Lamb. 77; 78. Bro. Peace, pl. 7; 
8, 1 Hawk, 126. 

A wife may demand furety of the peace againft her 
hufband, if he threatens to beat her outrageouily, or to 
kill her. Fitz. N.B. 80. Lamb. 8. 2 Leo. 128. 1 
Hawk. 127. Vide Stra. 1231. Articles of the peace 
may be exhibited by a hufband againft his wife. Str. 
1207. Sims’s cafe, 1 Hawk. 127. See Palt, 18. Lamb, 
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| ceafe to arreft him, or compel him to find fureties, and 


81, 83. Bro. Peace, pl. 22. 1 Hawk. 127. Infants 
and feme coverts ought to find furety by their friends, and 
not to be bound themfelves, 1 Hawk. 127. i 
When ever a perfon has juft caufe to fear that another 
will burn his houfe; or do him fome corporal hurt, as by 
killing or beating him ; or that he will procure others — 
to do him fuch mifchief,. he may demand the furety of the 
peace againft fuch perfon. Lamb. 82. 1 Hawk. 127. 
Str. 473. Surety of the peace may be demanded by a . 
wife, if her hufband gives her unreafonable correction. > — 
Mo. 874. Sir Thomas Seymour’s cafe. Godb. 215. Fitz. 
N. B. 80. Surety of the peace ought not to be granted j 
to a man for fear of danger to his fervantor cattle. Lamb. ~ 
83. It hath however been faid, that aman may have the 
furety of the peace againit one who threatens to hurt his 
wife or child, Da/t. 266. The furety of the peace ought 
not to be granted for any paft battery, unlefs there isa ~ 
fear of fome prefent or future danger: But the offender 
muft in fuch cafe be punifhed by aétion or indictment. 
Dalt. 266. The demand of the furety of the peace ought 
to. be foon after the caufe of fear; for the fuftering much 
time to pafs, before it is demanded, fhews that the party 
has been under no great terror. 6 Mod. 1 32. The Queen 
v. Lane. 
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. Of granting furety of the peace by the court of Chan- 
soe 
2. Of granting furety of peace by the court of King’s 
Bench. 

3. Of granting Jurety of the peace by a pief the 


peace. 
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4. Of forfeiting a recognizance for keeping the places. and 
eK Juch recognizance may be diftharged. 





. Of granting Jurety of the peace by the court of Chan- 
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At the common law it was fufficient, in order to ob- 
tain procefs for furety of the peace from: the court of 
Chancery, if the party who demanded it made oath, that 
he was in fear of fome corporal hurt, and that he did not 
crave the fame out of malice, and for the fafety of his 
body. Fitz. N. B. 79, 80. 
But by the 21 F. 1. c. 8, All procefs of the peace fhall 
be void, unlefs granted on motion in open court on af- 
fidavit in writing, 

When articles of the peace are exhibited in the court H 
of Chancery, and oath is made that the furety of the . 
peace is not craved by the party through malice, but for 
the fafety óf his life, a writ of /upplicavit iffues, direc- 
ted to the juftices of the peace generally, or to fome one 
juftice of the peace, or to the fheriff, commanding them 
or him to take fecurity in the fum thereon indorfed, and, 
if the party refufes to find fuch fecurity, to commit him 
to the next gaol, until he does find fuch fecurity, Fitzha 
N. B. 80. Vide Bro. Of: pl. 39. F. N. B. 81. -Bro. 
Peace pl.g. Lamb.101, 107. 1 Hawk. 129. 

If no return is made to the writ of Supjlicavit, the 
party who fued it out may have a certiorari, directed to 
the perfon who ought to make a return, commanding 
him to certify the writ of /upplicavit, and what has been 
done thereupon. Fitzh. N. B. 81. 1 Hawk. 1296 
Lamb, 109. 

When a writ of /upplicavit has iffued from the court 
of Chancery againft any perfon; he may by himfelf; or aa 
fome friend, come into the court of Chancery, and find ey 
fureties there that he will not do any harm to him who 

hath fued out the writ; and thereupon he hall have a 
writ of fuperfedeas, reciting the writ of fupplicavit, and 
the fecurity given, directed to the juftice or juftices of 
the peace; or to the fheriff, commanding that they fur- 


if they have arrefled him for that caufe and no other, 
that they deliver him. Fitz, N, B. 81, 238. 


2. Of granting Jurety of the peace by the court of King’s 
Bench. ° s 


At the Common law the oath of the party was a faf- 


ficient ground for the court of King’s Banch to grant the 
furety 
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furety of the peace; but this cannot, fince the ftatute 
made in the 21 year of the reign of King James the Firft, 
c. 8. be done, unlefs articles of the peace are exhibited 
in this court upon motion in open court, Fitz. N. B. 
79, 80. 

Where articles of the peace are.exhibited in the court 
of King’s Bench, and oath is made, that the party does 
not crave the fecurity of the peace out of hatred or ma- 
lice, but merely for the , ‘fervation of his life and per- 
fon from danger, an attachment of the peace iffues to 
the fheriff commanding him to take a bond for the ap- 
pearance of the par ” tthe rege of the writ to put in 
bail to the articles this cout; and, if fuch bond is 
not given, to commit t..¢ party to the next gaol. Comb. 
427. Rufl’s cafe. Fitz. N..B. 79. Where the party 
againft whom articles of the peace are exhibited, 
comes into court to put in bail, the articles mut be 
read to him. 6 Mcd 132. The Queenv. Lane. 

Robert Parnel having exhibited articles of the peace 
againft Sir Thomas Allen, Bart. and three others, an at- 
tachment of the peace iffued againft them. Before bail 
was put in, Parne/, in a petition to the court recited 
fome of the facts {worn to in the articles, and endevour- 
ed to explain them. Hereupon the counfel for the, de- 
fendants moved for a rule to review the articles, and fome 
affidavits were read to contradict the faéts therein charg- 
ed. Upon reading the ‘petition, and thefe affidavits, in 
which the fact were flatly contradicted by five or fix per- 
fons, a rule was made to fhew caufe, why the articles 
fhould not be reviewed, and that Parnel fhould attend 
upon the day for fhewing cafe. He did attend, and the 
court was, upon the whole, fo fatisfied of his having been 
guilty of perjury that he was immediately committed 
for wilful and.corrupt perjury ; and a rule was made, 
that all farther proceedings upon the articles fhould ftay. 
The rule was pronounced in thefe terms, ‘* and not to 
«‘ take the articles off the file; in order to give the de- 
c fendants an opportunity; which could not otherwife 
& have been done, of profecuting Parnel for perjury.” 
MS. Rep. Rex v. Sir Thomas Allen, Bart. and others; Hil. 
32 Geo.2. See Lerd Vane’s cafe, Stra. 1202. 

Articles of the , ace having been exhibited, by Jon 
Brown, again Harnch Bennett, and three others, a rule 
was made, upon reading the affidavits of the defendants, 
to fhew caufe, why thefe articles fhould not be reviewed. 
In thefe affidavits it was fworn, that the defendants did 
not know any fuch perfon as Broan the articulant, and, 
befides other ftrong factg {worn to, it was fuggefted, that 
this was a contrivance of the defendant Bézmett’s huf- 
band to opprefs her. No caufe being fhewn, the articles 
were ordered to be taken off the file. MS. Rep. Rex. 
V. Bennett and other., Eaf. 32 Geo. 2. 

As to articles of iie peace againft perfons living in the 
aa See Stra. 835. Comb. 427. 4 New Abr. 

De oad 

i has not of late ye&rs been the ptattice of the court 
of King’s Bench, © -efife tne receiving of articles of the 
peace, where the a. ..cl@. contained in them is fufficient 
for craving the furet; of the peace: But it feems, as if 
that court is now .ome to a refolution of putting a ftop 
to this vexation of the fubjec&t; for in a very late cafe, 
where a motion ws made by Borough, to exhibit articles 
of the peace againit ‘pit, the court, it appearing that 
Wait lived at the Devizes, and that Borough had not en- 
deavoured to obtain furety of the peace in the county, 
unanimoufly refufed the motion: and Lord Mansfield, 
Ch. J. faid, Apply to the magiftrates of the county, and if 
furety of the peace is not granted you, come here again. 
MS. Rep. Borough's cafe, Laff. 32 Geo. 2. 

When furety of the peace is granted by the court of 
King’s Bench, if a /uper/edeas comes from the court of 
Chancery, to the juftices of that court, their power is 
at an end; and the party ds to them difcharged. Bro. 
Peace, pl. 17. Sed git. 


3. Of granting Jurety of the peace, by a juftice of the 
peace. ‘ 


A juftice of the peace may grant the furety of the 
Peace, under the authority of the commifion of the 
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| peace, by which he is impowered to caufe to come before 


him all thofe, who to any one or more of our people, 
concerning their bodies or the firing of their houfes have 
ufed threats, to find fufficient fecurity for the peace, or 
their good behaviour, towards us and our people; and if 
they fhall refufe to find fuch fecurity, then them in our 
prifons, until they fhall find fuch fecurity, to caufe to 
be fafely kept. Lamb. 36. 

Whenever oath is made before a juftice of peace by 
any perfon, that he is actually under fear that another 
will burn his houfe, or do or procure to be done to 
him fome corporal hurt, and that he does not crave the 
furety of the peaee through malice, but for the fafety 
of his life, the juftice is boundtogrant it. Lamb. 83. 
F. N. B. 79. 1 Hawk. 127. But if the fecurity of the 
peace is cefired againft a peer, the fafeft way is to apply 
to the court of Chancery or King’s Bench. 1 Hawk. 
127. Lamb. 81. 

If the perfon againft whom it is demanded, be prefent, 
the juftice of the peace may commit him immediately, 
unlefs he offers fureties; and a fortiori he may be com- 
manded to find fureties, and be committed for not doing 
it. Bro. Mainp. pl. 39. 1 Hawk. 127. But if he is 
abfent, a warrant for committing him cannot be granted 
till a warrant is iffued commanding him to find fure- 
ties; and this warrant, which muft be under feal, ought 
to fhew the caufe for which it is granted, and at whofe fuit. 
Lamb. 85. 1 Hawk. 128. 

The juftice of the peace, who grants this lat men- 
tioned warrant, may in this cafe make it fpecial for 
bringing the party before himfelf only, for, as he has 
moft knowledge of the matter, he is beft qualified to {do 
juftice in it. 5 Co: 59. Foffer’s cafe. 1 Hawk. 128. 
But if the warrant be in general terms to carry the party 
before any juftice of the peace, the officer, who executes 
it, has his election to carry him before what juftice he 
pleafes, and may carry him to gaol, by virtue of the 
fame warrant, if he refufes to find fureties before fuch 
juftice ; for the warrant has thefe words in it, if he fhall 
refufe to find furety, e. Bro. Falfe Imprif. pl. 11s 1 
Hawk, 128. 5 Co. 59, 

If one, however, who apprehends that the furety. of 
the peace will be demanded againft him, finds fureties 
before any juftice of the peace of the fame county, either 
before or after a warrant is iffued againft him, he may 
have a fuperfedeas from fuch juftice ; and this fhall pre- 
vent or difcharge him from an arreaft, under the warrant 
of any other juftice, at the fuit of the fame party, for 
whofe fecurity he lias found fuch fecurities. Lamb. 95, 
96. 1 Hawk. 128. 

The recognizance for keeping the peace, which a ju- 
ftice.of the peace takes upon complaint below, is to bė 
regulated, as to the number and fufficiency of the fureties, 
the largenefs of the fum, and the time it is fo conti- 
nue in force, by the difcretion of fuch juftice. Lamb. 100. 
1 Hawk. 129. It has been faid thata recognizance taken 
by a juftice of peace, to keep the peace as to 4. B. for 
a year; or for life, or without exprefling any certain time, 
which fhall be intended to be for life, altho’ no time or 
place is fixed for the party’s appearance, or he is not 
bound to keep. the peace as to all the King’s liege people, - 
is good. 1 Hawk. 129. Lamb. 100. But it feems to be 
the fafeft way, to bind the party to appear at the next 
feffions of the peace, and in the mean time to keep the 
peace as to the King, and all his liege people, aud efpe- 
cially as to the party, who has demanded the furety of 
the peace. Lamb. 105. 1 Hawk. 129. 

By the 3 H. 7. c. 1. it is enaéted, “t That every juftice 
of the peace within this realm, that fhall take any re- 
cognizance for keeping of the peace, fhall certify,fend, or 
bring the fame recognizance at the next feffions of the 
peace, where ke is or hath been juftice, that the party 
fo bound may be called.” If one of thé furetiés of a mah 
who is bourid to keep the peace dies, he fhall not be ô- 
bliged to find a new furety ; for the executors or ad- 
miniftrators, of him who is dead are bound by the recog- 
nizance. Lamb. 113. Bro. Peace, pl.17 i Hawk. 129. 


4. Of forfeiting a recognizance for keeping the peace, and 
how Juch recognizaace may be diftharged. 
io N By 


Sj. Wz R 


By the 3 H. 7. c. 1. itis enacted, ‘ That if the party, 
who is called at a feffions of the peace, upon a recogni- 
zance for keeping the peace, makes default, his default 
fhall be then and there recorded, and the fame recogni- 
zance, with the record of the default, be fent and certified 
into the chancery, or before the King in his Bench, or 
into the King’s Exchequer.” 

He who is bound to keep the peace, and to appear at 
the feflions, muit appear there, and record his appear- 
ance, otherwife his recognizance is forfeited. And al- 
tho’ the party, who craved the furety of the peace, comes 
not to pray that it may be continued, the juftices may in 
their difcretion order it to be continued till another fef- 
fions. Bro. Peace, pl. 17. Lamb. 109. 

But if an excufe, which is judged by the court to be 
a reafonable one, is given for the non-appearance of a 
party, it feems that the court is not bound peremptorily 
to record his default, but may difcharge the recognizance, 
or refpite it till the next feffions. 1 Hawk. 130. A re- 

. cognizance for keeping the peace may be forfeited by any 
actual violence .o.the perfon of another, whether it be 
done by the party bound, or others by his procurement. 
Lamb. 115,127. Bro. Peace pl. 2. 1 Hawk. 130. In 
fupport of a rule to ftay proceedings in a frre facias, 
upon a recognizance for keeping the peace, it was faid, 
that the affault, which had been made was not upon 
him at whofe requeft the furety of the peace was grant- 
ed, but upon another perfon., It was held that this 
makes no difference; and the rule was difcharged. 
MS. Rep. Rex. v. Stanly and his bail, Trin. 27 Geo. 2. 
But a recogniaance for keeping the peace, is not for- 
feited, where an officer, having a warrant againft one who 
will not fuffer himfelf to be arrefted, beats or wounds 
him in the attempt to take him, Lamé. 128. 1 Hawk. 
130. 

So it is not forfeited, if a parent in a reafonable man- 
ner chaftifes his child ; a mafter his fervant, being actually 
in his fervice at the time ; a {choolmafter his fcholar; a 
gaoler his prifoner; a hufband his wife. 1 Sid. 176, 
177. Lamb, 127, 128. Hetl. 149, 150. 1 Hawk. 130. 
F.N. B. 80. 

And, without enumerating all the actual affaults, which 
aman may make upon the perfon of another, and not 
forfeit his recognizance for keeping the peace, it may be 
laid down as a principle, that fuch a recognizance is not 
forfeited by any affault which could have been juttified in 
an action, or upon an indictment, for the affault. 4 New 
Abr. 694. 

It has been held that a recognizance for the keeping 
the peace may be forfeited by any treafon againtt the per- 
fon of the King, or by any unlawful affembly 7x terro- 
vem populi. Lamb. 115. 1 Hawk. 130. Words which 
tend direétly to a breach of the peace, as challenging a 
man to fight, or threatning to beat one who is prefent, 
amount toa forfeiture of fuch recognizance. Lamb. 115. 
1 Hawk. 130. Cro. Eliz. 86, A recognizance is like- 
wife forfeited by threatning to beat a perfon who is ab- 
fent, if the party, who has fo threatned, dges afterward 
lie in wait to beat bim. Lamb. 115. But it is not for- 
feited by words of heat or choler, as the calling a man 
knave, liar, or rafcal: For, although fuch words may 
provoke a hafty man to break the peace, they do not 
directly challenge him to doit; nor does it appear, that 
the fpeaker intended to carry his refentment any farther. 
Cro, Car. 198. Rex. v. Heyward, and his bail. 1 Hawk. 
130. Nay, it has been held, that a recognizance for 
being of good behaviour fhall not be forfeited for fuch 
words ; and a fortiori one for keeping the peace fhall 
not. Cro. Eliz. 86. King’s cafe. Mo.249. 1 Hawk. 
130. 

Such recognizance fhall not be forfeited by a trefpafs 
on the lands or goods of another, unlefs it is with force. 
Cro. Fac. 598. 1 Hawk. 193. A man fhall not forfeit 
a recognizance for keeping the peace, who does a hurt to 
another in playing at cudgels, or fuch like fport, by con- 
fent ; for thefe fports, which tend to promote aétivity and 
courage, are lawful. Dalt. 284. 1 Hawk, 131. But 
he who wounds another in fighting with naked {words,. 
forfeits his recognizance, becaufe no confent, nor even 
the command of the King can make fo dangerous a di- 
verfion lawful. Bro. Cor. 229. 1 Hawk. 131, Ifa 


| an opportunity of pleading any matter in their difcharge. 


“III, 11 Med. 109. Cro. Fac. 282. Yelu. 207. 2 Hawk. E 
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foldièr hurts another foldier, by difcharging his gun in 
exercifing without fuficient caution, it is no forfeiture 
of a recognizance for keeping the peace: For altho’ he 
would be liable in an action for the damage occafioned — 
by his negligence, this, it not being a wilful breachofthe — 
peace, isnot within the purport of the recognizance. 1 
Hawk. 131. Hob. 434. 2 Rel: Abr. 548. Fh, 
A court of quarter-feffions cannot in any cafe pro- 
ceed againft the parties, for a forfeiture of a recognizance 
for keeping the peace; but the recognizance muft be fent 
into fome of the King’s courts in Weffminffer Hall. t 
Hawk. 130. All proceedings upon a forfeited recogni- 
zance mult be by fcire facias, and not by indi&mest; 
becaufe where a fcire facias is brought, the parties have 


1 Roll. Abr. goo. Perrow’s case. Cro. Fac. 598. 1 Hawk. 
130. rea 
The demife of the King is a difcharge of a recogni- 
zance for-keeping the peace ; for the condition being jer- 
vare pacem nofiram, his fucceffor cannot take advantage of vat 
a breach thereof. Bro. Peace, pl.15. 1 Hawk. 129. fed qu. 

After fuch a recognizance is forfeited, the King may 
pardon the forfeiture: But he cannot releafe the condi- 
tion before it is broken ; becaufe the party, at whofe 
complaint it was taken, has an intereit therein. Bro. 
Recoga. pl.22. Bro. Chart. de Pard. pl. 24. ip 

If no time for the continnance of a recognizance for 
keeping the peace, is therein mentioned, it is perhaps in 
the power of the court, in which it was taken, or to 
whom it has been certified, to difcharge it at their dif- 
cretion. 4 New Abr. 695. ; 

‘The ufual practice of a court of quarter-feffions is to 
continue a recognizance for keeping the peace from fel- 
fions to feffions, until the court thinks proper to dif- 
chargeit. It is the conftant courfe of the court of King’s 
Bench, to take a recognizance for twelve months, and, ~ 
if no indiétment is within that time preferred againk the 
party bound to keep the peace, it may at the expiration 
thereof be difcharged. 12 Mod. 251. Anon. Str. 835. 
This feems alfo to be the prattice of the court of Chan- 
cery; for, upon a motion to difcharge a writ of /uppii- 
cavit, it was refufed ; and by my Lord Macclesfield, Chan- 
cellor: This application is too early ; let the party flay 
till the year is out, and behave himfelf quietly all that 
time. 2 Will. 202. Clavering’s cafe, See farther, Sav. 
53. 1 Lev. 235. 1 Hawk. 129. Bro, Peace, pi. 17. Lamb. 





294. / Woes | 

Surgeon, (Chirurgus) May be deduced from the Fr. 
Chirurgeon, fignifying him that dealeth in the mechanical 
part of phyfick, and the outward cures performed with 
the hand ; and therefore is compounded of the two Greek 
words Xeip, manus "Epyov, opus, and for this caufe /urgeons 
are not allowed to adminifter any inward medicine. By 
the fat. 32 H. 8.c. 42. the barbers and furgeons of Lon- 
don are incorporated and made one company ; and there 
fhall be chofen yearly four matters for the faid company, _ 
of which two muft be expert in /urgery, and the other two 
in barbery, who fhall have power to punifh and correct — 
all defaults ; and the company and their fucceffors are to 
have the overfight and correétion as well of freemen as 
foreigners, for fuch offences as they fhall commit a- 
gainit the good order of barbery and furgery : They hall 
be exempted from bearing of arms, ferving on juries, - 
and all manner of parith offices, &c. but are t 


cept drawing of teeth ; nor fhall any perfon w 
Jurgery within thofe limits, exercife the craft 
Though any man not being a barber or /urgeon, ` 
tain in his houfe as a fervant, a barber or fi; 
may exercife his art in his mafter’s houfe, or 
&c, All perfons prattifing /urgery in Londou, 
an open fign in the ftreet where they dwell, tha 
may know where to refort to them when wai 
every perfon offending in any, of the article: 
in this ftatute fhall forfeit 5 l a month, one 
g 


the King, and the other to him who will fue for the fame, 
&c. By the fat. 18 Geo. 2. c. 15. the furgeons of Lon- 
don, and the barbers of London are made two feparate and 
. ditin& corporations. See Phyfcians. 
Sar tui pai y e. Upon his oath, according to ancient 
laws. Leg. W. 1. ¢. 16. 
atii, Is Fees hing offered to a court to move it 
to grant a prohibition, Audita Querela, or other writ 
grantable thereon ; and what hal be allowed to be a 
good furmife, or not fo, fee 2 Cro. 219, 501, 669. Vide 
JSuggefiion. 
Surplulage, (Fr. Surplus, Lat. Surplufagium, Corolla- 
ig rium) ls a fuperfluity or addition more than needful, 
which fometimes is the canfe that a writ abates; but in 
pleading many times it is abfolutely void, and the refi- 
due of the plea fhall ftand good. Broke. Plowd. 63. And 
‚on a writ of inquiry or damages in wafte, in which the 
fheriff was commanded to go to the place wafted, and 
there to inquire of the wafte done and damages, who re- 
turned the inguiiition, without mentioning that he went 
“to the place wafted ; this was held to be /urplufage in 
the writ that would not hurt, becaufe by the plea in the 
ation the wafte was acknowledged, fo that he need not 
goto the place wafted to view it. Poph. 24. A dif- 
tringas was returnable Tres Trin. Nifi prius wenerit Mat- 
theus Hale Mil, Capital, Baro, & c. on fuch a day eju/- 
dem Menfis Junii; whereas the month of June was not 
mentioned before ; and this was moved in arreft of judg-' 
ment as a difcontinuance ; but adjudged that the word 
ejufdem fall be rejected as furplu/age and void, and then 
the word Junii fhall be intended Juze next ; as a cove- 
nant to pay money at Michaelmas, thall be intended Mi- 
haelmas next enfuing. Hard. 330. 
In a declaration for debt, upon demurrer, it was ob- 
i jected againft the declaration, for that the plaintif aver- 
red the defendant had not paid pred. fexaginta Libras, 
ĉc. when the word /exaginta was not betore-mention- 
ed: Andit was refolved that it fhall be /urplu/age, when 
*tis that the defendant had not paid pred. Libras, which 
mutt be the pounds for which the plaintiff had declared. 
1 Lutw. 445. Cro. Eliz. 647. 3 Nel/. Abr. 262. A 
plaintiff being right named through all the proceedings, 
but in the laft place, where it was faid that a Capias Ut- 
Jagatum was profecuted againft predi& Johannem Fowler, 
ae and his true name was George: It was ruled that the 
By word Johannes fhall be Jurplufage and be reje€ted ; and 
om then the plea will be that a Capias Utlagatum was pro- 
fecuted againit predi@ Fowler, z Lutw. 919. 1 Lev. 
428. If a jury find the fubftance of the iffue before 
| them to be tried, other fuperfluous matter is but /urplu/age. 
ae 6) 6 Rep. 46. ‘And where a verdiét or judgment is compleat, 
if there be any other matter repugnant or uncertain, &c. 
it fhall be rejected as Jurplus. 3 Nel/: 262. 2 Hawk. P. C. 
gal. 
` a: in an iffue helped after verdi&t, where plain- 
tif to a plea of plene adminifiravit replied that defen- 
dant had fofficient to fatisfy the damages aforefaid, and 
it fhould have been the debt and damages. "The court re- 
jected damages as JSurplufage, and then it ftood fufficient 
to fatisfy, Fc. which was held good, Wilfon, par. 1. fo. 
238. See Pleading. 
 Surplufage of Pccounts, Signifies a greater difburfe- 
ment than the charge of the accountant amounts unto. In 







































i money left. Litt. Dia. 

Surzlulage of Jutelkates Effetts. By the far. 22 & 
a4 Car. 2, c. 10. the /urplu/age of inteftateseftates (29 Car. 
Ze c. 3. J. 25.) shall, after the expiration of one full 
year from the death of the inteftate, be diftributed, one 
third to the widow, and the refidue in equal proportions 
to his children; or, if dead, to` their reprefentatives ; 
that is, their lineal O CEE If there are no chil- 
; at or ‘legal reprefentatives, then a moiety to the wi- 
_. dow, a moiety to the next of kindred in an equal degree, 

> and their reprefentatives : If no widow, the whole fhall 
goto the children: If neither widow nor children, the 
whole fhall be diftributed among the next of kin in 
equal degree, and their reprefentatives : But no repre- 
EN are admitted among collaterals, farther than 

e children of the inteftates brothers and fiters. Black. 
Com. 24.515. See Succeffion, the feveral heads. 
-MDurvebutter, A fecond Rebutter ; or more properly 


it is the replication or anfwer of the plaintiff to the dei 
fendant’s Rebutter. See Rebutter. 

Surrefoinder, Is a fecond defence of the plaintifr’s 
leclaration in a caufe, and anfwers the rejoinder of the 
defendant. Weft: Symb par. 2. Asa rejoinder is the defen- 
dant’s anfwer to the replication of the plaintiff; fo a Jur- 
rejoinder is the plaintiff’s anfwer to the defendant’s re- 
joinder. Wood's Inf. 586. Where a plaintiff in his 
Jurrejoinder is to conclude to the country, and not with 
an averment. See Raym. g4. After rejoinder and furre- 
joinder, and rebutter, ke, there may be a demurrer. Pred: 
Attorn. Edit. 1. p. 86. 

Surrender, (Surfum Redditio) Is a deed of intrument 
teftifying that the particular tenant for life or years, of 
lands and tenements, doth yield up his eftate to him that 
hath the immediate eftate in remainder or reverfion, that 
he may have the prefent poffeffion thereof ; and wherein 
the eftate for life or years may merge or drown by the 
mutual agreement of the parties. Co. Litt. 337. And 
of Jurrenders there ate three kinds; a /errender properly 
taken at common law ; a /urreader of copyhold or cutto- 
mary eftates; and a /urrender improperly taken, as 
of a deed, a patent, rent newly created; &%¢: The fari 
render at common law is the ufual /urrender, and is of 
two forts, viz. A furrender in deed, or by exprefs words 
in writing ; where the words of the leffee to the leffor 
prove a fufficient affent to give him his eftate back again: 
And a furrender in law being that which is wrought by 
operation of law, and not actual; as if a leffee for life 
or years, take a new leafe of the fame land during the 
term ; this will be a /urrender in law of the firt leafe. 
1 Inf. 338. 5 Rep. 11. Perk. 601. And in fome cafes 
a furrender in law is of greater force than a /urrender in 
deed ; for if a man makes aleafe for years to begin ata 
day to come, this future intereft cannot be /urrendered by 
deed, becaufe there is no reverfion wherein it may drown; 
but if the leffee before the day, take a new leafe of the 

ea land, it is a good furrender in law of the former 

leafe : And this /urrender in law, by taking a new 
_leafe, holds good, though the fecond leafe is for a lefs 
term than the firft; and ’tis faid, though the fecond leafe 
is a voidable leafe, Ee. 5 Rep. 11. 6 Rep. 69. 10 Rep: 
67.  1-Inff. 218. Cro. Eliz. 873. 

If leffee for life do accept ofa Leafe for years, this is 
a furrender in law of his leafe for life ; if it fhould be o- 
therwife the leafe for years would be made to no purpofe, 
and both the leafes cannot ftand together in one per- 
fon, 2 Lill. Abr. 544. Leffee for twenty-one years takes 
a leafe of the fame lands for forty years to commence af- 
ter the death of Z. B. it is not any prefent /urrender of the. 
firft term; but if 4. B. dies within the term it is. 4 Leon. 
83. A leffee for years took a fecond leafe to commence 
at Michaemas next; adjudged this was an immediate /ur+ 
render in law of the firt, and that the leffor might enter and 
take the profits from the time of the acceptance of the fe- 
cond leafe, until Michaelmas following. Cro. Eliz. 605. If 
the leffor make, and leffee accept a new leafe, and it is upon 
condition ; this fhall be a /urrender in law: And if an 
aflignee of tenant for years take a new leafe, €¥c. the firit 
leafe will be by law /urrendered. 1 Inf. 218, 338. If 
a woman leffee for years marries, and afterwards fhe 
takes a new leafe for life without her hufband, this is a 

Jurrender and extinguifhment of the term; but if the 





- another fenfe, /urplu/age is the remainder or overplus of | hufband difagree, then ’tis revived : T hough if the new 


leafe had been made to the hufband and wife, then by 
acceptance thereof, the firft leafe had been gone. Hutt. 7; 

A leffor takes the leffee to wife, then the term is not drowned 
or /urrendered ; but he is pofiefied of the term in her right, 
during the coverture. Wood’s Inf. 285. A furrender may 
be of any thing grantable, either abfolute or conditional ; 
and may be made to an ufe, being a conveyance tied and 
charged with the limitation of a ufe : But it may not be 
of an eftate in fee ; nor of rights and titles only to other 
eftates for life or years ; or “for part of fuch an eftate; 
nor may one termor regularly Jurrender to another ter- 
mor; nor can a tenant at will /urrender any more than 
he can grant. Perk. 615. Noys Max: 73. Cro. Eliz. 
688. 1 Leon, 303. Where things will not pafs by /ur- 
render, the deed may enure to other purpofes, and take 
effe&t by way of grant, having fufficient words. Perk. 
624, 588. And a /urrender may be made by thefe words. 
Hath Jurrendered, granted, yielded up, and confirmed, &c. 
To 


S e a 


To the making of a good furrender in deed of lands 
the following things are requifite ; the /urrenderor is to be 
a perfon able to grantand make a /urrender, and the fur- 
renderee a perfon able to receive and take it; the /urren- 
deror mutt have an eftate in poffeffion of the thing /ur- 
rendered, and not a future right ; and the /urrender is to 
be made to him that hath the next efate in remainder or 
reverfion, without any eftate coming between; the /ur- 
renderee mult have a higher or greater eftate in his own 
right, and not in the right of his wife, Gc. in the thing 
Jfurrendered, than the furrenderor hath, fo that the eltate 
of the /urrenderor may be drowned therein ; (for if 
leflee for life jurrender to him in remainder for years, 
&c. it is a void /urrender) there is to be a privity 
of eftate between the /urrenderor and Jurrenderee ; and the 
Jurrenderee mut be fole feifed of his eftate in remainder 
or reverfion, and not in jointenancy ; and the /urrenderee 
agree to the furrender, &c. 1 Infl. 338. Perk. 584. 588. 
2 Roll. Abr, 494.  Noy’s Max. 73 

A man who hath a fee-fimple eftate cannot /urrender 
it, becaufe it canfiot be drowned in another eftate. 12 
H. 4.21. And ifa leafe be made for life or years to 4. 
the remainder for life to B. remainder in fee-tail to C. 
and the firt tenant /urrenders to C. this will not take 
effet as a /urrender, by reafon of the intervening eftate. 
Dyer 112. The leflee for life or years may /urrender to 
him that is next in remainder in fee-fimple or fee-tail : 
And if leffee for life jurrenders his eltate to one in re- 
mainder, that is tenant for his own life ; it is a good /ur- 
render, for a man’s eftate for his own life in judgment of 
law, is greater than that for another’s, And where an 
eftate is furrendered for life, there needs no livery and feifin, 
asin a grant. 1 /n/f. 338. Dyer 251, 280. 

Yet in fome cafes an eftate, &c. may have continuance, 
though it be /urrendered ; as where leffee for life makes a 
leafe for years, and after doth /urrender, the term for 
years doth continue; and fo of a rent charge granted by 
{fuch leffee, &ce. Bro. 47. 1 Inf. 338. If the leffee for years 
rendring rent, /urrenders his eftate to the leflor, hereby the 
rent is extinét: But if the rent were granted away before 
the /urrender, it would be otherwife. 8 Kep. 145. Bro. Sur- 
rend. 42. Tenant for life is diffeifed, or for years oufed, 
and before entry, or poffeflion gained, he /urrenders to him 
in reverfon ; this furrender is void: And yet if leffee for 
years, after his term is begun, before he enters, and when 
no-body doth keep from him the profits, furrenders, it 
will be good. Perk. Seg. 600. 

IF there be lefiee for years, the remainder for life, re- 
mainder in fee; the leffee for years may /urrender to the 
leffee during life, and fo may he to him in the remain- 
der in fee: But if there is tenant for life, the remainder 
for life, and fuch remainder in fee; here the fecond te- 
nant for life cannot /urrender to him in remainder. Ibid. 
605. Sed gu. See Supra, and infra. In cafe of te- 
nant for life, the remainder for life, reverfion in fee; 
it was a queftion formerly, whether the remainder 
man for life, by and with the confent of the tena t 
for life, could /urrender to him in reverfion without deed, 
only by coming on the land and faying, that he did 
Jurrender to him in reverfion ; the court were divided ; but 
two judges held, that if tenant for life and he in remain- 
der for life, /urrendered to the reverfioner, it fhould pafs as 
feveral furrenders, viz. ‘Firft of him in remainder to the 
tenant for life, and then by the tenant.for life to him in 
reverfion, Poph. 137. If tenant for life grant his eftate 
to him in reverfion, this is a furrender; and it muft be 
pleaded according to the operation it hath in law, or it will 
not be good. 4 Mod. 151. ‘Though if leffees for life or 
years, grant their eftates to him in remainder or reverfion 
and a ftranger; it hall enure as a /urrender of the one half 
to him in reverfion, and as a grant of the other moiety to 
the ftranger. 1 Inf?. 335. And by ftatute, no eftates of free- 
hold, or “of terms for years, fhall be granted or /urrendered 
but by deed in writing, figned by the parties, or unlefs by 
Operation in law, Je. 29 Car. 2. c. 2. See Leafes, and 
4 Geo. 2. Surrenders of Copybold-Eftates, fee Copyhold. A 

Surrender of. a prebendary’s leafe upon condition, that if 
the then prebendary did not within a week after grant a 
new leafe for three lives, the /urrezder fhall be void: 
Held to be a good furrender within the ftatute. 2 Strange 


1201. See 20 Vin. Abr. 119—146. And Blak. Com, 

Ka 326. 

Surrender of a Wankbrupt. The bankrupt, at the 
third meeting of the commiffioners, at fartheft, which 
muft-be on the 42d day after the advertifement in the 
Gazette, upon notice perfonally ferved upon him, or left 
at his ufual place of abode, muft furrender himfelf per- 
fonally to the commiffioners, and muft thenceforth in all 
refpects conform to the direétions of the ftatutes of bank- 
ruptcy ; or, in default thereof, fhall be guilty of felony 
without benefit of clergy, and fhall fuffer death, and his 
goods and eftate fhall be diftributed among his creditors, 
See Black. Com. 2V.481. and Stat. 5 Geo. 2. c. 30. 

Hurtender of Copyhoias, It is the yielding up of - 
the eftate by the tenant into the hands of the lord, for 
fuch purpofes as in the furrender are expreffed. This 
method of conveyance is fo effential to the nature of a 
copyhold eftate, that it cannot poflibly be transferred by 
any other aflurance. See Black. Com. 2V. 365, Fe. 
367, 8. — N. B. The law will in fome particular cafes 
{upply the want of a furrender. See Copyhold. 

Surrender of Letters Patent, and Dices. A Jur- 
render may be made of letters patent to the king, to the 
end he may grant the eftate to whom he pleafes, &c, and 
a fecond patent for years, to the fame perfon, for the fame 
thing is a /urrender in law of the firit patent. 10 Rf, 
66. Letters patent for years were delivered into Chance. y 
to be cancelled, and new letters patent made for years; but 
the firit were not cancelled: It was held that the fecond were 
good, becaufe they were a /urrender in law of the firft, and 
the not cancelling was the fault of the Chancery, which 
ought to have done it. 10 Rep. 66, 67. 2 Lill. Abr. 545: 
If an officer for life accepts of another grant of the {ame 
office, it is in law a furrender of the firft grant: But if 
fuch an officer takes another grant of the fame office to 
himfelf and another, it may be otherwife. 1 Ventr. 297. 
3 Cro. 198. See Dyer 167, 198. Godb. 415. 

Surrogate, (Surrogatus) Is one that is fubftituted or 
appointed in the room of another ; as the bifhop or chan- 
cellor’s furrogate, &c. 

Surfile, (Superffa) A word {pecially ufed in the caftle of 
Dower for penalties and forfeitures laid upon thofe that 
pay not the duties or rent of Caffle-ward, at their days 
limited. Stat. 32 H. 8. c. 40. It probably comes from 
the Fr. Surf, i. e. forbore or neglected. Brit. 52, And 
Brađon hath it fo in a general: fignification. Bradt. 
hb. 5 

Sucker, Is to meafure, lay out, or particularly defcribe 
a manor, or eftate in lands; and to afcertain not only the 
bounds and royalties thereof, but the tenure of the refpec- 
tive tenants, the rent and value of the fame, &c. In this 
laft fignification, which is according to our law; it is alfo 
underftood to be a court; for on the falling of an eftate to 
a new lord, confifting of manors, where there are tenants 
by leafe, and copyholders, a court of /urvey is generally 
held ; and fometimes at other times, to apprife the lord of 
the prefent terms and interefts of the tenants, and as a di- 
reétion on making further grants, as well as in order to 
improvements, Se. See Comp. Court-Keep. 

k 
A furvey of the manor of D.in the county of G. belonging 
to the honovrable W. B.efq; Taken this —— day of, 

&c. in the year, &e. 


B. of, &c. holds by leafe for his life, and the lives of - 

o T. B. and C, B. his fons, one mefuage, and twenty 

acres of land, meadow and paflure, fituate in, &c. within 

the faid manor, under the yearly rent of 20s: 
per Ann. 

C. D. holds by copy of court-roll for his own li spe and the 
lives of M. his wife and C. bis fon (all of them living) one 
mefuage or tenement with the appurtenances within the Jaid 
mancr, called, &c. quit rent 308. heriot 31. — 30) Ne 
per Ann. ite 

E. F. holds by copy for the lives of K. his wife and T, his P 
Jon one tenement within the faid mancr, rent 10s. ous E 
&c. r5 l. per ann. k 
G. H. holds for the term of his own life; one cottage ae. i 
the appurtenan es, quit-rent 5 S——10l. per ann, 


J-K. holds for her widowhood, a piece of ground called <i 
&e. Py 
4 ó L. M. 2 
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_ Examined by G. F. gent. 
- Steward of the faid manors 


Surveyor, (Compounded of two Fr. words, Sur. i. e. 
‘Super & Voir, Cernere) Signifies one that has the overfee- 
ing or care of fome great perfon’s /ands or works: And 
there was a court of furveyors erected by 33 H. 8. c. 39. 
Surbepor of the king's Exchange, An ancient oiticer 
belonging to the mint and coinage, mentioned in the ita- 
tuteg H. 5. c. 4. 
Survepor General of the King’s Manors and Lands, 
We read of in Cromp. Furifd.-106. 
Surveyors of the Pighwaps. Every parifh is bound 
of commen right to keep the high roads that go through 
it, in good and fufficient repair ; wnlefs by. reafon of the 
tenure of lands, or otherwife, this care is configned to 
{fome particular private perfon. +- As it was not (formerly) 
incumbent on any particular officer to call the parifh to- 
gether, and fet them upon this work ; therefore, by Szat. 
28 3 Phos M. c18 Surveyors of the highways were 
ordered to be chofen in every parifh, According to that 
ftatuté they were originally -appointed by the conftable 
and churchwardens; but afterwards by, Star. 3 W. & M, 
e. 12. They were conftituted by two neighbouring juttices 
out of fuch {nbftantial inhabitants as had either 10/. per 
„anr. of their own, or rented 3o/..a year, or were worth 
100 /, Now by the late highway act (an abftract of 
which fee under Aighway) a lilt of ten perfons, -fo qua- 
lified, is to be made out by the parifh officers and prin- 
' cipal inhabitants, from»whence the juftices in feffions are 
to take one or more,—See Highways, & Stat. 7 Geo. 3. 





ORAZ “ake 
Survepo: of the Maby, An officer appointed over all 
flores ; and to furvey hulls and mafts of fhips, We. 
Chamber]. i 
Surbepor of the Ring's Dıdnánce, This officer fur- 
veys the ordnance and provifions of war; allows bills of 
debt, and keeps the checks on labourers works, Ge. 
Surveyors of the Wards and Liberics, Taken away 
with the court of wards and liveries. 12 Car. 2, c. 24, 
Survivoz, (From the Fr. Survivre, and Lat. Supervivo) 
Is the longer liver of two jointenants, or of any two per- 
fons joined in the right of a thing: He that remaineth 
‘alive, after others be dead, &%c. Broke 33. Where there 
are jointenants in any thing, when one dies, (if but two 
only) the whole goes to his furvivor; but if there be 
more than two, then the part of him who is dead goes 
among all the furwivors. 2 Lill. Abr. 546. Jointenants 
take by /urvivorfbip, unlefs they do any act whereby the 
jointure is fevered; for<hen there can be no Ye 
Wood's Inf. 147. See Fointenant and Black. Com. 2V. 


183, 399. f j 
Sulana Terre, Is faid to be land worn out with 


ploughing. _ Thorn. 
. Sufceptoz, (Laz.) An undertaker or godfather, alfo a 
receiver of tribute in the Roman provinces. Lit. Dia. 
Sulpenle, (Su/penfio) Is a temporal ftop, or hanging 
up, asit were, of a man’s right, fora time ; and in legal 
underftanding, is taken to be where a rent, or other pro- 
fit out of lands, by reafon of the unity or poffeffion of the 
rent, &c. and the land out of which it iflues, is not zn efè 
' for a certain time, Ez tunc dormiunt, but may be revived 
or awaked: And it differs from: extingui/bment, which is 
' when it dies or is gone for ever, Co. Lit. 213. A /u/penfion 
of rent is, when either therentor land are fo conveyed, 
notabfolutely and finally, but fora time, after which the 
“rent will be revived again. Vaugh. 109, A rent may be 
JSufpended by unity for a time; and if a leffor does any 


` \ thing which amounts to an entry on the land, though he 


< prefently depart, yet the poffeffion is in him fufficient to 
_ fifpend the rent, until the leffee do fome act which amounts 
“to a re-entry. Vaugh. 39. 1 Leon. 110. As rent is not 


_ iffuing out of a common, the leffor’s inclofing the common 


+ cannot fufpend his rent. Cro. Jac. 679. If part of a con- 
- dition is /u/pended, the whole condition, as well for payment 


of therent, »as doing a collateral a&t, is /u/pended. 4 Rep. 


+52. Anda thing or action perfonal once /u/pended, is for 
` ever fufpended, &c. Cro. Car. 373. See Extinguifoment. 
3 A 


haheas corpus a&, and a temporary fufpenfion of it. 
the legiflature leaves the executive power in pofleffion of 
aright to imprifon thofe fubjeé&ts who can give fecurity 
for their good behaviour, there is an end of liberty ; un- 
lefs they are taken up in order to anfwer without delay 
to a capital crime ; in this cafe they are really free, be- 
ing fubjeét only to the power of the law.” 


collumn?” 





Sufpenfion, A cenfure whercby ecclefaftical per/ons arè 
forbidden to excife their ofice, or take tiie the profits of 


their benefices: or where they are prohibited for a certain 
time in both of them in the whole or in part: Hence is 


Jufpenfio ab officio, or Jufpenfio à beneficio, and ab officio & 


benefico. Wood's Inft. 510. There is likewife a /u/penfion 
which relates to the /aity, i. e. /u/penfio ab ingrefju ecclefie, 
or from the hearing of divine fervice, éc. In which cafe 
it is ufed, as in the Canon law,’ pro minore excommunica- 
tiome. Stat. 24 Hen. 8. cap. 12. 

Sulpenfion of the Babeas Corpus PH. This is a 
meafure that hath been thought neceffary — But, (as ob- 
ferved by Black/fcne 1 V. 136.) The happinefs of our 
conftitution is, that it is not left to the executive power 
to determine when the danger of the {fate is fo great, 
as to render this meafure expedient. For the parliament 


only, or legiflative power, can authorize the crown, by 


fufpending the Habeas corpus at for a fiort and limited 


time, to imprifon fufpetted perfons without giving any 
reafon for fo doing. This ought to be done, only in cafes 
of great emergency. 


See what the great Monte/guieu faith, alluding to the 
“ce If 


But fhould the /egifature think itfelf in danger by 


fore fecret confpiracy againft the flate, or by a corre- 
fpondence witha foreign enemy, it might authorize the 
executive power, for a fhort and limited time, to imprifon 
fufpeéted perfons, who in that cafe would lofe their liberty 
only for a while, to preferve it for ever.” 


LT RCHG. 


1 V. 210, 211." 4to Ed. a Londres. . 
In Z. 12. ¢. 19. fo. 273. -The author fays; ‘* I ac- 


knowledge that the practice of the freet nation that 
ever exifted, induces me to to think that there are cafes 
in which a veil fhould be drawn for a while over liberty, 
as it was cuftomary to veil the ftatues of the gods.” 


Dul. per Coll. On the trial of criminals, the ufage 
now is for the judge to fign the calendar, or lift of all 
the prifoner’s names, with their feparate judgments in the 
margin, which is left with the fheriff. As for a capital 


felony, it is written oppofite to the prifoner’s name, 


« Hanged by the neck ;” formerly in the days of Latin, 


and abbreviation, ‘* Suf. per coll.” for ‘* /ufpendatur per 


Ñ. B. This is at the affizes. Black. Com. 4 


V. 396. 

Sutpicton; A perfon may be taken up on /ufpicion, 
where a felony is done, &c. but thofe who are imprifoned 
for a light /u/picion of larceny or robbery, are bailable by 
ftatute 2 Hawk. P. C. 101. And the party being a pri- 
vate perfon, that takes up one on /u/picion of felony, muft 
do it of his own /a/picion, not upon that of another ; and 
he muft have reafonable caufe of it, e. Hale’s Hif. 
G7 Os 

` Sufptral, (From the Lat. Su/pirare, i. e. ducere Su/pirin) 
Is ufed for a {pring of water, pafling under ground to- 
wards a conduit or ciftern. 35 H. 8. cap. 10. 

Siffer, Its fhire court, where to be held: 
cap. 24. 

Surbhoure, (Sax.) à e. The fouth door of a church; it 
was the place where canonical purgation was performed, 
that is, where the faét charged upon a perfon could not be 
proved by fufficient evidence, and the party accufed came 
to the /outh door of the church, and there in the prefence of 
the people made oath, that le was innocent : And plaints, 
&c. were heard and determined at the /uthdure ; for which 
reafon large porches wete anciently built at the /outh 
doors of churches. Gervaf Dorob. de Reparation. Ec- 
clefia Cantuar? 

Swan, (Cygnus) Is a noble bird of game; and a per- 
fon may prefcribe to have game of fwans within his ma- 
nor, as well as a warren, or park, 7 Rep. f7, 18. A 


19H. 7. 


Jwan is a bird royal; and all white /wans not marked, 
which have gained their natural liberty, and are {wimming 


in an open and common river, may be fezed to the ufe of 
10 O the 
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the king, by his prerogative: But a fubject may have a 
property in white fwans not marked; as any man may 
have fuch /waus in his private waters, and the property 
of them belongs to him, and not to the King ; and if they 
efcape out of his private waters, into an open and com- 
mon river; he may retake them; though it is otherwife 
if they have gained their natural liberty, and {wim in 
open rivers without fuch purfuit. Game Law, par, 2. 
$. 152. Stealing /wans marked and pinioned, or un- 
marked, if kept in a mote, pond, or private river, and 
reduced to tamenefs, is felony. H. P. C. 68. And he 
that fteals the eggs of fwans out of their nefts, fhall be 
imprifoned a year and a day, and be fined at the King’s 
pleafure. 11 Hen. 7. c. 17. No fowl can be a ftray, but 
afwan. 4 Inf. 280. See Black. Com. 4 V. 235. 

Sivanherd. The King’s fwwanherd, magifier deductus 
cygnorum, Pat, 16 R. 2. See King’s Swanherd. 

Sivan-inark, No perfon may have a fwan-mark, ex- 
cept he have lands of the yearly value of five marks, 
and unlefs it be by grant of the King, or his officers law- 
fully authorifed, or by prefcription. Stat. 22. E. 4. c. 6. 
See Game. 

Swanimote, or Himainmote, (/waiymotus, from the 
Sax. /wang, i. e. a country fwain, and gemote, i. €. con- 
ventus) fignifies a court touching matters of the foreft, 
held by the charter of the foreft thrice in the year, before 
the verderors as judges. Cromp. Jurifd. 108, 3 Hen. 8. 
c. 18. ‘The /wainmote is a court unto which all the free- 
holders in the foret do owe fuit and fervice ; and all the 
officers of the foreft are to appear at every /wainmote, alfo 
out of every town and village in the foreft four men and 
a reeve; or on default, hall be amerced and diftrained. 
Game Law, par. 2.19, 20. A court of fwainmote is in- 
cident to a foreft, as the court of pie-powder to a fair, 
&c. Chart. Foref. Hex. 3. See Fore/t. 

Siwarf-Wancy Is mentioned among cuftoms and 
fervices + And this /warf-money is one penny half-penny, 
paid before the rifing of the fun; the party muft go three 
times about the crofs, and fay the /warf-money, and then 
take witnefs and lay it in the hole ; and he is to look 
well that his witnefs do not deceive him ; for if it be not 
fo-paid, he fhall pay a great forfeiture, wiz. xxxs. anda 
white ull. This account was found in an old MS. con- 
taining the rents due to the Cate/bys in Lodbroke, and other 
places in Warwick/bire. See Warth Money. 

Diath, (Sax. fwatha) A /wathe, or asin Kent 
JSweath, and in fome parts a /worth, is a ftrait row o 
éut grafs or corn, as it lies after the fcithe at the firft 
mowing of it! Paroch. Antiq. 399. 

Swearing (Imprecatio) Is an offence againft God and 
religion, and a fin of all others the moft extravagant and 
unaccountable, as having no benefit or advantage at- 
tending it. There are feveral good laws and ftatutes for 
punifhing this crime : The 21 Jac. 1. c. 20. enacts, That 
if any perfon fhall profanely {wear or curfe in the pre- 
fence of a juftice of peace, or the fame fhall be proved 
before a juftice, he fhall forfeit 1s. for every offence, to 
the ufe of the poor, to be levied by diftrefs; and for 
want of a diftrefs, the offender to be fet in the ftocks, ec. 
By the frat. 19 Geo, 2. ¢. 21. If any perfon fhall profanely 
curfe or fwear, and be convi&ed by the oath of any one 
witnefs before any juftice of peace, &c. he fhall forfeit 
as follows, viz. Every day-labourer, common foldier, 
common failor, and common feaman 1s. Every other 
perfon under the degree of a gentleman 2 s. Every per- 
fon of or above the degree of a gentleman 5 s. a fecond 
offence double, and every other offence treble. If the 
offence be committed in the hearing of a magiftrate, he 
may convict without further proof. If the offence be 
committed in the hearing of a conftable, if the offender 
be unknown to him, he fhall fecure him and carry him 
before a juftice of peace ; but if the offender be known to 
the conftable, he fhall make information againft him be- 
“fore a juftice of peace. 

On information a juftice is to order the offender to ap- 
pear, and if on conviction he do not pay or give fecurity 
for the penalty, he thall be fent to the houfe of correction 
for ten days ; or being a common foldier or failor, be fet 
in the ftocks. On default of duty, juftices to forfeit 5 /. 
and conftables 40 +. All convictions are to be written on 
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parchment, and returned to the next feffions. Penalties 
for profane curfing to go to the poor of the parifh, and 


offender to pay all charges of conviction, or be commit- 


ted to the boufe of correction for fix days extraordinary. 
All profecutions to be within eight days. ‘This att to be 
read in all churches four times a year, under the penalty 
of 52. The juftice’s clerk may take for the information, 
fummons and conviction 1 s, and no more. Mod. Juf. 
432. A conviction on the ttat.6& 7W, 3. c- 41.aga nit 
profane /wearing, and fetting forth that the defendant was 
not a fervant, labourer, ġe. and the oaths, that the 
court might judge of the nature of them, for thefe rea- 
fons the fame was quafhed ; though the counfel for the 
plaintiff infifted that the information was good ; for if 
the defendant was a fervant, &c. he ought to have given 
it in evidence at the trial. Mich. B. Geo. 1. Mod. Caf. 
in L. & E. 58, 59. See Black. Com. 4V, 59. 

Dwmearing the Peace. If any man hath jut caufe 
to fear that another will burn his houfe, or do him 
a corporal injury, by killing, imprifoning or beating 
him; or that he will procure others. fo todo; he may ` 
demand fureties of the peace againft fuch perfon : And 
every juftice of the peace is bound to grant it, if he 
who demands it will make oath, that he is actually un- 
der fear of death or bodily harm, and will fhew that he 
has juit caufe to be fo, by reafon of the other’s menaces, 
attempts, or having lain in wait for him; and will alfo 
farther {wear, that he does not require fuch furety out of 
malice or for mere vexation. 1 Hawk. P. C. 127. This 
is called /wvearing the peace againit another: and, if the 
party does not find fuch fureties, as the juftice in his 
difcretion fhall require, he may be immediately com- 
mitted till he does. Ibid. 328. Black. Com. 4 V. 252. 
See Surety of the Peace. 

Dweepage, Is the crop of hay got in a meadow, cal- 
led alfo rhe /wepe in fome parts of England. Co. Lit. 


fol. 4. 


Sweets, Made in Great Britain for fale are liable to 
a duty of excife, e. See Excife. 

SDiweinmote, Court of. The court of Saveinmote is one 
of the fore courts, and is to be holden before the ver- 
derors as judges, by the fteward of the /weinmote thrice 
in every year, the {weins and freeholders within the foret 
compofing the jury. The principal jurifdiction of this 
court is, firft, to enquire into the oppreflions and griey- 
ances committed by the officers of the foreit ; ** de fi- 
“* per-one ratione forefiariorum, et aliorum miniftrorum fir 
“ relæ; et de eorum oppreffionibus populo regis illatis :” 
And fecondly, to receive and try prefentments certified 
from the court of attachments againit offenders in vert 
and venifon. Stat 34. Ed. 1. ¢.1. And this court may 
not only enquire, but convict alfo, which convittion fhall 
be certified to the court of juftice-feat under the feals of 
the jury ; for this court cannot proceed to judgment. 4 
Inf. 289. Blak. Com. 3. V. 72. See Swanimote. 

Swine 02 ogs, Shall not go unringed in woods, 
35 Hen. 8. c: 17. fs 17. 

Forfeiture for keeping fwine in London, &c. 2W.& 
M. Jef. 2. ¢. 8. fe8. 20. 88 OW. 3. c. 37. fea. 4. 
See Cattle. 

Diwoling of Land, (Solinga vel Sawolinga Terre, in 
Sax, Sulung, from Sul) aratrum, (as to this day in the weft 
country a plough is called a Su/) Is as much as one plough 
can till in a year: A hide of land; though fome wri- 
ters fay it is an uncertain quantity.——Terram Trium 
Aratrorum, quam Cantiani Anglice dicunt three Sewolings. 
Chart. Ecclef. Cantuar’. 

Hwom Pilts, Silver fword hilts may be exported. 9 
&S10W. 3, ¢. 28. 

Dwo2n Wrothers, (Fratres urati) Perfons who by 
mutual oath, covenanted to fhare each others fortune : 
And formerly in any notable expedition, to invade and 
conquer an enemy’s country, it was the cuftom for the 
more eminent foldiers to ingage themfelves by reciprocak 
oaths to fhare the reward of their fervice: fo in the ex- 
pedition of William duke of Normandy into England, Ro- 
bert de Oily, and Roger de Ivery, were fworn brothers and 
copartners in the eftate,which the conqueror allotted them 
Robertus de Oileio € Rogerus de Iverio Fratres 
jurati, S per fidem SF facramentum confaderati wenerunt ad 
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conqueflum Anglie. Paroch. antiq. 57. This practice 
gave occafion to our prover of fworn brothers or Brethren 
in Iniquity ; becaufe of their dividing plunder and fpoil. 

Sypiva Cacdua, Wood under twenty years growth: 
coppice-wood. See the ftatute 45 E. 3. cap. 3. It is 
otherwife called in law-french Yubdois. 2 Infl. fol. 642. 
See Tithes. 

Spmbotum, Is a pnkol, or fign in the facrament; and 
the creed of the apoitles is often called by this name by 
our bifforians. 

Sypncopare, A Word ufed in feveral ecclefialtical 
council and fynods, fignifying to cut fhort or pronounce 
things fo as not to be underitood. Synod. Wigorn. c. 10. 

Syndicus, An advocate or patron ; a burgefs or re- 
corder of a town, (3c. Mat. Parif. Anno 1245. 

Dpngraph, (/nographus) A deed, bond or Writing, 
under the hand and feal of all the parties ; and it was 
the cuftom for both the debtor and creditor in writings 
obligatory to write their names and the fum borrowed 
on a piece of paper, with the words /yzgraphus in large 
letters in the middle ; which being cut through, one part 
of the paper was delivered to each party, for their better 
fecurity, &c. See Chirograph. and Black. Com. 2 V. 
296. 

Synod, (/xedus) A meeting or affembly of ecclefiatti- 
cal perfons concerning religion ; being the fame thing 


. in greek, as convocation in latin: And of /ynods there are 


four kinds, ıt, A general or univerfal fynod or council, 
where bifhops of all nations meet. 2dly, A zational jj- 
nod, of the clergy of one nation only. 3dly, A provincial 
fynod, where ecclefiaftical perfons of a province only af- 
femble. 4thly A diocefan fynod, of thofe of one diocefe, 
ĉc. And our Saxon King’s ufually called a fuod or 
mixed council, confifting of ecclefiafticks and the nobi- 
lity, three times a year ; which is faid to have been the 
fame with our parliament. See Black. Com. 1 V. 279. 

Spnorical, (/nodale) Is a tribute or payment in mo- 
ney, paidto the bifhop or archdeacon, by the inferior 
clergy, at Ea/fer vifitation ; and it is called fodale or fp- 
nodati.um, quia in fynodo frequentius debatur. Right. 
Clerg. 59.. They are likewile termed /yxodies, in the fat, 
34 H.8. cap.16. And fometimes /yncdale is ufed for the 
Jfynod itfelf; and /yxodals provincial, the canons or contti- 
tutions of a provincial /ynod. 25 Hen. 8. c. 19. 

Synodales Cecftes, Where the urban and rural deans, 
whofe office at firft was to inform of and atteft the difor- 
ders of the clergy and people in the epifcopal nod ; and 
for which a folemn oath was given them to make their 
prefentments, ĉe. _But when they funk in their autho- 
rity,the /yzodical witnefles were a fort of impanelled grand 
jury, compofed of a prieft and two or three laymen of every 
parith, for the informing of or prefenting offenders; and 
at length two principal perfons for each diocefe were an- 
nually chofen, till by degrees this office of inqueft and 
information was devolved upon the churchwardens. Pa- 
roch. Antiq. 649. 

Spunonpmous, A thing of the fame name; or of the 
Litt. Did. 


Ki 


VERY perfon convi& of any other felony (fave 
murder) and admitted to the benefit of his clergy, 
fhall be marked with a T. upon the brawn of his thumb. 
Stat. 4.4.7. ¢. 13. 
Cabacum, Herba ab infula Tobaco, ubi copiofe pro- 
wenit ; qui primus eam ex India ad nos adduxit, fee Tobacco. 
Tabard, Tabarder ; The bachelor /cholars on the foun- 
dation of Queen’s college Oxford, are called tabitars or ta- 
barders; and thefe fcholars were named taditers, from a 
gown wore by them, called a sabert, tabarr, or tabard : 
For Verffegan tells us, that tadert anciently fignified a 
fhort gown that reached not farther than the middle of 
the leg ; and it remains for the name of fuch in Germany 
and other countries, which with the Teusonick and Saxon 
taber, fignify all a kind of garment, &c. 
abardum, A garment like a gown ; and ufed for a 
herald’s coat, but generally taken for the gown of eccle- 
fiafticks. Fratres facerdotes de (5c. babeant unam Ro- 
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bam integram, Tunicam, Jupertunicam, Tabardum & ca #- 
cium nigri Coloris. Matt. Parif. 164. j 

Tabellion, (Tabellio) A notary publick or ferivener, 
allowed by authority, to ingrofs and regifter writings, 
Ec His office in fome countries did formerly differ from 
that of notary, butnow they are grown or made one. Matt. 
Parif. Anno 1236s 

@abie-Rents, (redditus ad menfam) Were rents paid 
to bifhops, €c. referved and appropriated to their table or 
houfe-keeping, See Bord-land. 

Cabling of Fines, Is the making a table for every 
county, containing the fubftance of fines paffed ; as the 
name of the county, town or place where the lands or te- 
nements lie, the name of the demandant and deforceant, 
and of the particular lands, &c, mentioned in the fine : 
This is properly to be done by the chirographer of fines of 
the Common Pleas, who every day of the next term after 
the ingrofling of any fuch fine, doth fix the faid sad/es in 
fome open place of the faid court during its fitting ; and 
he alfo delivers to the fheriff of each county, his under- 
fheriff or deputy, fair written in parchment, a perfect 
content of the tad/e fo made for that fhire, in the term 
next before the affifes, or between the term and affifes, to 
be fet up at the affifes in an open place of that court, and 
continue there fo long as the juttices fhall fit, &c, And 
if either the chirographer, or fheriff fail herein, they fhall 
be liable to the penalty of 5/. Stat. 23. Eliz. c. 3. 

Tabula, and intabulati of perfons, Ec. in cathedral 
churches. Vide Ebdomadarius. 

Gac or Tak, cuffumarius in Botbury debet quafdam cona 
Juetudines, viz. tak & toll, Fe. Blount’s Ten. 155. 

Tacfree, Is ufed in old Charters, as an exemption from 
payments, Gc.— Cum houfhold & haybold & taca 
free de omnibus propriis porcis fuis infra omnes metas de C. 
that is, they paid nothing for their hogs running within 
that limit. 

Tattare, for confirmare. Fleta, lib. 2. c. 61. 

Gail, (Fr. taille, from tailler, to cut or limit, Lat. fto- 
dom talliatum) Is a limited fee, oppofed to fee-fimple: 
It is that inheritance whereof a man is feifed to him and 
the heirs of his body begotten or to be begotten: And 
he that giveth the lands in ¢ai/, is called the donor, and 
he to whom the gift is made, the cove. Litt. 18. All 
eftates of inheritance were originally /ee-/imple by the 
common law ; but by the ftatute de donis conditionalious 
the inheritance was divided, and a particular eitate cre- 
ated by ftatute in the donee, which is what is called 
an Effate-tail, i.e, an eftate cut and divided from the 
fee+fimple ; which eftate is to return to the donor or his 
heirs after the determination of the zail. 3 Nel/. dbr. 
266. 

Before the ftatute of Wefim.2. 13 Ed. 1, If lands 
were given to a man and the heirs of his body, it was 
interpreted to be a fee-fimple prefently by the gift upon 
condition that he had iffue ; and if he had iffue, the con- 
dition was fuppofed to be performed for three purpofes, 
viz. to alien and difinherit the ifue ; and by the alie- 
nation to bar the donor or his heirs of all poflibility of 
the reverfion ; to forfeit the eftate for treafon or felony ; 
and to charge it with rent, &c. But by this ftatute, the 
will and intention of the donor is to be obferved; as 
that the tenant in żail fhall not alien after ifue had or 
before, or forfeit or charge the lands longer than for his 
own life, &%c. and the eftate fhall remain to the ifue of 
the donee, or to the donor or his- heirs where there is no 
iffue ; fo that whereas the donee had a fee-fimple before, 
now he has but an eftate-sai/, and the donor a reveriion in 
fee expectant upon that eftate-tai/. Co. Lit. 19. In this 
manner it continued fome time, though daily experience 
fhewed that much mifchief had crept into the law by im- 
tailed inheritances, as frauds to creditors, &c. and fons be- 
came difobedient when they found they could not be difin- 
herited ; wherefore the judges found out a way to bar an 
eftate-rai/, with remainders over, by a feigned recovery. 
Ann. 12 Ed. 4. And fince bya fine to bar the ifue, by 
4 Hen. 7. cap. 20. and 32 Hen. 8. cap. 33. And for that 
owners of land held in zail were lefs fearful to commit 
treafon on account of the eafy forfeiture; therefore the 

fiat. 26 Hen. 8. cap. 13. was made ; and men that had in- 
tailed lands, could not make improvements, their eftate be- 
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int ohly for life ; for this reafon the flat. 32 H. $. cap. 
18, gave them power to make leafes for twenty-one years, 
ór three lives, &¥e. 

The ftatute de donis creates no intail, but of fuch an e- 
ftate which was fee-fimple at the common law’; and def- 
cendible as a fee-fimple. 1 Jw/?. 19, Lands of inheri- 
tance, and all inheritances favouring óf the realty may 
be intailed ; fo rents, profits, offices, Mi uftids; €¥e. which 
concern lands, or certain places : But if the grant of an 
inheritance be merely perfonal, or exercifed with chattels 
only ; it cannot beintailed. 4 Ju/. 87. 7 Rep. A grant 
of an annuity, to a man and the heirs of his body, is 
void ; and a léafe for years to a perfon and the heirs of 
his body is alfo void; though an aflignment may be 
made of a leafe for years, in trut to permit the iffue 
in ¢ail to receive the profits ; which is ineffect an eftate 
tail. 10 Rep. 87. 

Eftates-rail of lands, are general or fpecial : General tail 
is where lands or tenements are given to a man and the 
heirs of his body begotten ; or to a woman and the heirs 
of her body begotten: In this cafe, it is called a ge- 
neral ¢ai/, becaufe whatever womart the man taketh to 
wife, the iffue may inherit the lands; and whatfoever 
man the woman takes to hufband, the iffue may inherit ; 
or if fhe have divers hufbands, and have iffue by every 
of them, they fhall inherit one after another, as heir of 
her body. 

Special tai/is when lands and tenements are given to a 
man and his wife, and to the heirs of their two bodies 
begotten ; in which cafe, no other perfons can inherit 
but. the iffue that are begotten by him on that particular 
wife ; and it is called fpecial żaż}, for that if the wife die, 
‘and the hufband marries a fecond wife, by whom he hath 

 iffue, fuch iffue has no benefit, as they have by the gene- 
tal tail, Lit. 14, 16. Co. Litt. 19, 20. If lands are gi- 
ven to the hufband and wife, and to the heirs of their 
bodies, both of them have an eftate in fpecial rail; by 
reafon of the word heirs, for the inheritance is not limi- 
ted to one more than the other: Where lands and tene- 
ments are given to a man and his wife, and to the heirs of 
the body of the man, the hufband hath an eftate in general 
zail, and the wife’an eftate for life; as the word heirs 
‘relates generally to the body of the hufband: And if the 
eftate is made to the hufband and wife ; and to the heirs 
‘of the body of the wife by the hufband begotton ; there 


‘the wife hath an eftate in fpecial zail, and the hufband for, 


‘term of life only; becaufe the word 4eirs hath relation 
to the body of the wife, to be begotten by that particular 
hufband : If an eftate be limited to a man’s heirs which 

‘he fhall beget on his ‘wife, it creates a fpecial rai/in the 

hufband ; but the wife will be intitled to nothing, &c. 

Litt, 26, "28. Co. Litt. 22, 26. 

Lands given toa man and woman unmarried, and to 
the heirs of their bodies, will he an eftate in fpecial tail; 
for they may marry. 1 Inf. 25. 10 Rep. 50, And 
though lands are given to a married man and another 
man’s wife, and the heirs of their two bodies, it may be 
a good eftate-żażl, for the poffibility of their intermarry- 

ing. 15 Hen. 7. 

A general zail, and a fpecial ta:/, may not be created at 
one and the fame time ; if they are, the general, which 
is greater, will fruftrate the fpecial. 1 /nf. 28. There 
are other eftates-ta/] within the equity of the ftatute; as 
if lands are given to a man and his heirs males’ or 

‘females, of his body begotten, the iffue male or fe- 
‘male fhall only inherit according to the limitation : 
virtue of the ftatute, here the daughter may be heir by 
defcent, though there be a fon : But in the cafe ofa pur- 
“chafe, there cannot be an heir female where there is a 
“fon, who is right heir at law. 1 Inf. 24, 164. And 
` whoever will make claim, as heir per formam doni to an 
` eftate-żail, muft make his defcent by fuch heirs to whom 
it is limited ; if it is to heirs males of the body, there the 
` pedigree is to be derived by heirs males; and if it be to 
heirs female, he muft derive it by heirs ticha one af- 
` ter another. 1 Inf. 376. Ifa gift isto one, and the 
“heirs males of his body, and he hath iffue a daughter, 
who hath’a fon, and dies ; in this cafe the fon fhall not 
“inh erit the eftate-sai/, for he cannot make his defcent by 

“heirs ‘male, | bid.’ And where there is no heir to take 

< according to the gift; as when iffue fails, the land fall 


| the wife. 
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revert to the donor or defend to him that is tò haved it 
after the eltate: -tajl is’ fpent. | “Tapa 2s: 

It is the word body, or cther words amounting to +6 
make the entail : Anda gift to the heirs‘male,’ or heirs 
female, without any thing further, isa fee-fimple’ eltatey 
becaufe it is not limited of what body’: “And-hence a córa 
poration cannot be feifed in zeil. 1 Inf. 13, 20, 27: 
In a devife or latt will, an efiate-ia// may be created with- 
out the word doy 3 alfo begotten fhall be fupplied and 
neceflarily intended. loys Mai. TOF i Pali 20h Mee 
one gives lancs to a man ‘and his ifue; or children of 
his body, without the words, bis heirs; to convey the in“ 
heritance, he has but an eftate for life > Though fuck 
words may be good enough to convey the inheritance in 
a will; as eftates-sail by devife are always more favoured 
in law, than eftates-ta:/ created by deeds. 1 Inf. 20, 

It has been held, that if the word //ae is a limitation, 
’tis an intail; but if tis by way of defcription who thalt 
take, ’tis only an eftate for life. Mod. Caf. in E. & BI 
263. ‘Ele word heirs is neceffaty ‘to create an eftate- 
tail and inheritance by deed ; and ‘where an ufe was li- 
mited to 4. B. and to his heirs mates, lawfully to be be- 
gotten ; thefe lat words imply that it muft be heirs males 
of his body, becaufe no other heir male can inhertt by 
virtue of his grant, but fach who are lawfully begotten 
by the grantor. 7 Rep.41. Ifa mam makes a feoffment 
to the ufe of himielf for life, remainder to the heirs males 
of his body, this is an effate-tail executed ‘im him ; and 
fo it is if he covenanted to ftand feifed in oF fame man- 
ner. 1 Mod. 1509. 

By amarriage fettlement and fine levied, a to the ut: 
of the husband and wife, for their joint lives; remain- 
der to the heirs of the body of the wife by the husband 
to be begotten, remainder (the wife furviving the hut 
band) to her for life, remainder to the right heirs of the 
husband ; this was held to be an eftate-ras/, executed in 
Raym. 127. 3 Salk. 338.° Land is conveyed 
to the ufe of aman and his wife for their lives, and after 
to their next ifue male in zail, then to the ufe of the 
husband and wife, and of the heirs of their bodies be- 
‘gotten, they having no male iffue; by this husband and 
wife are tenants in /pecial tail executed, and when they 
have iffue male, they will be tenants’ for life, remainder 
to their fon in zail, the remainder to them in pecial tail. 

1 Inf. 28. 

Where a perfon having an eftate i in fee, conveys it by 
leafe and releafe to the ufe of himfelf for life, with re- 
mainder to truftees for their lives, and remainder to the 
heirs of his body ; he hath an eftate-rai/in: him ; but he 
is only tenant for life in pofftffion: It would be other- 
wife, if there had been no intermediate eftate ‘int the P 
truftees for their lives. , 2 Zæ." Raym. 855. h 
man feifed of land in fee, makes a gift of it in zta 
or leafe for life, remainder to the right heirs male of the 
body of the donor, this remainder it is faid will be a 
fee-fimple, and not an efare-tail. Dyer 156. | ‘Tf the gift 
or grant of the land be to 7. §, andshis heirs, to held 
to him and the heirs of his body, Gc. ‘here he will have 
an eftate in zail, and a fee-fimple upon it. - Litt. ch. 2. 
1 Inf. 21. Lands are given to two brothers, &c. and to 
the heirs of their bodies begotten ; during their lives 
they fhall have joint eftates, fo that the iurvivor will 
have all for his life ; and after their deaths, their: hei irs 
have eftates in general tajl, by moieties in common one 
with another. 1 Inf. 25. 1 Rep. 140. 

When a remainder is limited to two, ‘and the heirs tide 
of their bodies, they have not joint bat feveral cates- 
‘vail: And between baron and feme, ’tis faid feveral moi- 
eties may be of an eltate-rai/, as well as of a fee-fimple. 
Cro. Eliz. 220. Moor 228. 2 Lill Abrs5r. A feof- 
ment was made to the ufe of the feoffor for life, re- ee 
mainder to W. R. his fon and his heirs} and for want 
of iffue of him, remainder to the right heirs of the ya 
for ; adjudged W. R. hath only an ‘eftate in tail; for 
though the firt words of the fentence, viz. to his fon and a 
heirs, make a fee-fimple, the fubfequent words in the ae 
fame fentence, 7, e. and for want of iffue of him, make ta 
eftate-rai/, by qualifying and abridging the fume, 5 
Mod. 266. 3 Salk. 337. See Heth 57. Dyer zzp he 

If a perfon gives lands to 4. for life, and-after bis 
death without ifue, then to another perfon ; though here 
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. isan exprefs eftate for life given to Æ. the fubfequent | ifue dies without ifue, whereby there is none left who 


words make an eftate-tai/ : But where lands are devifed 
to 4. during life, the remainder to truftees, remainder 
to his firft fon, &¢. and if 4. dies without ifue, then, 
&c. The limitation upon the devifee’s death, ’tis faid 
will not give an eftate in tai] to 4. but it fhall be here 
intended, that if he died without having a fon.1 P. Wil- 
liams, 605. A father having two fons, devifed his lands 
to his youngeft fon, and if he died without heirs, then to 
his eldeft fon and his heirs; the youngeft fon had an ef- 
tate-taz/, becaufe the devife to him, and if he died with- 
out heirs, is the fame as if the teftator had devifed it in 
thefe words, wiz. If he die without heirs of his body ; 
for otherwife the remainder limited to the eldeft fon had 
been void, as the youngeft fon cannot die without heirs, 
‘fo long as the eldettis living. 1 Rol). Abr. 836. 

In ejeétment the cafe was, the father having three fons, 
devifed his lands to his fecond fon, and his heirs for 
ever; and for want of fuch heirs, then to the right heirs 
of the father; then the father died, and his fecond fon 
entered, and died without iffue, living the eldeft fon : 
It was refolved, that the fecond fon had but an eftate-tai/, 
and that the devife over by thefe words, and for want 
of fuch heirs, is void in point of limitation, for the 
teftator’s intent was that the lands fhould defcend from 
himfelf, and not from his fecond fon; and the words, 
want of fuch heirs, could import no other than want of 
iffue, &Jc. fo that the eldeft fon takes by defcent in this 
cafe, and not by the will. 1 Salk, 233. 

A perfon devifed land to his wife for life, remainder to 
his fon, and his heirs for ever ; and if he died without 
heirs, the fame to remain to his two daughters: In this 
cafe it was held in equity, that the rule is, where a re- 
mainder over is to one, who may be the devifee’s heir 
at law, fuch limitation will be good, and the firft con- 
ftrned an eftate-tai/; for the generality of the word heirs, 
fhall be reftrained to heirs of the body, fince the teftator 
could not but know that the devifee would not die 
without an heir, while the remainder man, or any of his 
iffue continued: But where the fecond limitation is toa 
{tranger, ’tis merely void, and the firft is a fee-fimple. 
Talbots Chan. Caf. 2. 

An eftate-tail cannot merge by the acceffion of the fee- 
fimple to it: But it has been adjudged, that two fees im- 
mediately expectant upon one another, (as where a man 
is tenant in ¢ai/, and remainder in fee to the tenant in 
tail) cannot fubfift in the fame perfon ; and the ftatute of 
Wefim. having made eftates-tail a kind of particular e- 
ftates, they muft like all other fuch eftates be fubject to 

. merger and extinguifhment, when united with the ab- 

` dolute fee. 8 Rep. 74. 1 Salk. 338. If there be tenant 

in tail, remainder in żażl, and tenant in zail enfeoffs the 

` yeverfioner in fee; ig is a difcontinuance : And tenants 

ïn żail can make no greater eftate than for their own lives ; 

~ unlefs it be by leafe, &c. according to the fat. 32 H. 8. 
e. 28.1 Rep, 140. 

If tenant in zail bargain and fell lands to another and 
his heirs, or make a leafe and releafe tothe ufe of him- 
{elf for life, with remainder over to another, &c. ‘Thefe 

- eftates may be avoided by entry of the iffue in zail. Far- 
refl. Mo. Ca. 23, 28. Ettates-rail are ufually created up- 
on fettlements: Though an agreement ‘to intail, is no 
intail; for no agreement fhall bind the iffue in zaik 
where there is a firft intail, without a fine, Chanc. Rep. 
236. It is incident to an eftate-rai/, to be difpunifhable 
of Wafte ; that the wife of the donee fhall be endowed ; 
the husband of a feme donee, be tenant by the courte/y ; 

~ and that the tenant in zail may fuffer a common re- 


covery, &c. and therefore conditions to reftrain any of 


thefe, are void. 1 Inf. 224. 10 Rep. 38. 

As by ftatute it is incident to eftates-zai] to make Jea- 
` fes ; fo by cuftom, it is to grant lands by copy of court 
roll, &c. Tenant in zail of a truft may bind his heir 
by articles in equity. See Effate, Recovery, 20 Vin. Abr. 

‘tit. Tayle. and Black. Com. 2 V. 112, 113, 114. 
-~ Gait after Poflibility of Flue egtint, Is where 
lands and tenements are given to a man and his wife in 
-e fpecial zail, and either of them dies without iffue had 
~ between them 5 the furvivor hath an efate in tail after pof- 
1- fihility of ifue, &c. Alfo if they have iffue, and the 

























































may inherit by force of the intail, the furvivor of the 
donees hath an eftate-rai/ after poflibility. Litt. 32. The 
eftate of this tenant muft“ be created by the aét of God, 
viz. by the death of either party without iffue ; none 
can have this eftate but one of the donees, or a donce 
in {pecial zail; for a donee in general tai? may by pof- 
fibility have ifue, Litt. 32.1 Inf. 28. 11 Rep: 80, 
Aud if one gives lands to a man and his wife, and the 
heirs of their two bodies in fpecial tail, and they live 
till each of them are one hundred years old, and have no 
ifue; yet doth the law fee no impoffibility of having 
children, and they continue tenants in fai]: But if the 
wife die without iffue, there the law feeth an apparent 
impoflibility. 1 Jn. 28. 

Tenants in tail after pofibility of ifue extin&, are not 
punifhable for wafte ; as are tenants for life: but fuch 
tenants, or tenants by the curtefy, &, may not fuffer a rea 
covery. And though they haye more privileges than te- 
nant for life hath; as if they alien the land, he in ‘re+ 
verfion cannot have a writ of entry in cafu confimili; and 
they need not require aid, c. Yet as to the quantity 
of their eftates, they have no privilege above eftates for 
life: For if fuch tenant in zail after fuch poffibility, 
make a feoffment of his land, he in reverfion may enter 
for the forfeiture, e. 1 Inä. 27, 28. 9 Rep. 139. Litt. 
Sez. 34. A tenant in zail cannot be feifed to any ufe 
expreffed ; for his eftate is fo fixed, that none can exe- 
cute the ufe: And where tenants in zail general or fpe- 
cial, &c. die without iffue, the donor or his heirs may 
enter. Fenk. Cent. 195. Litt. 12. If tenant in rail in 
remainder, be attainted of treafon, ec. the King fhall 

ave the land; for it may not be in abeyance, nor in 
any other, he not being dead, but in law: The chief 
lord cannot have it, by reafon the tenant for life is alive ; 
fo neither he that is in reverfon, &¥c. and it cannot ‘re- 
vert, before the tenant in zail die without iffue. 2 Leon. 
123. Vide frat, 10 Geo. 2. cap. 26. See Black. Com. 
2V.124. 

Taint, (Fr. teint, i.e. infedtus, tin@us) Is taken fub- 
{tantively for a conviction ; or adjectively for a perfon 
convicted of treafon or felony: See A/taint. 

Taking, felonious. A felonious taking muft be done, 
animo furandi: Or, as the civil law expreffes it lucri caufa. 
i.e. with an intent to fteal. The circumftances muft 
be left to the due and attentive confideration of the court 
andjury. Black. Com. 4 V. 230, 232. 

Taking, unlawful. When I once have gained a 
rightful poffeffion of any goods or chattels, ‘either by a 
juft occupancy, or by a legal transfer, whaever either by 
fraud or force, difpoffeffes me of them is guilty of a 
tranfgreflion again{ft the laws of fociety, which is a kind 
of fecondary law of nature, Black. Com. 3 V. 145. 

Tale, or count. The firft of pleadings or mutual al- 
tercations between the plaintiff and defendant, is the de- 
claration, narratio, or count, antiently-called the Tale ; in 
which the plaintiff fets forth the caufe of his complaint 
at length. Black, Com. 3 V. 293. 

Talent, A weight of fixty-two pounds ; alfo a fum of 
money among the Greeks, of about 100 /. value. Merch.’ 
Did. : 

Gales, (Lat.) Is ufed in the law for a fupply of men 
impanelled on a jury and not appearing, or on their ap- 
pearance challenged as not indifferent ; when the judge 
upon motion orders a fupply to be made by the herif, 
&c, of one or more fuch perfons prefent in court, equal 
in reputation to thofe that were impanelled, to make up 
a full jnry, which he could do by the common law ; and 
this is by the ftatutes 35 H. 8. c. 6. z & 3 Ed. 6. c. 
32. 14 Eliz. c.9. 78 W. 3. c. 32, Fe Tales are 
of two forts, 2. e. tales de circumffantibus, and a decem tales ; 
a tales de circumffantibus is where a fall jury do not ap- 
pear at the iff prius, or fo many are challenged that 
there is nota full jury ; then on the prayer of the plain- 
tiff’s counfel or attorney, the judge will grant this 
Tales, which the fheriff returns immediately in court: A 
decem Tales is when a full jury doth not appear at atrial 
at bar, and is a writ to the fheriff apponere decem Tales. 
10 Rep. 102. Finch 414. 2 Roll. Abr. 67. 
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Upon atrial at bar, if the jury do not appear full, the 
court cannot grant a Tales de circumfantibus, but will 
grant a decem Tales, returnable in fome convenient time 
the fame term, to try the caufe. 2 Lill, Abr. 552. And 
a Tales de circumftantibus ought not to be in an aff, only 
at nifi prius ; the decem Tales muft be awarded in an affife. 
Cro. Car, 341. A plaintiff or defendant may have a 
Tales de circumftantibus ; and the ftatutes which authorife 
juftices of nif priusto award a Tales de circumftantibus, 
extend as well to capital cafes as to others; but fuch a 
Tales cannot be prayed for the King upon an indi&tment, 
or criminal information, without a warrant from the at- 
torney general, or an exprefs aflignment from the court 
before which the inqueft is taken ; though it may-be a- 
warded on an information qui tam, Jc. becaufe of the 
intereft which the profecutor hath in fuch profecutions. 
2 Hawk. P. C. 409. 3 Salk. 339. A Tales is not to 
be granted where the whole jury is challenged, Gc. but 
the whole panel, if the challenge be made good, is to 
be quafhed, and a new jury returned ; for a Zales con- 
fifts but of fome perfons to fupply the places of fuch of 
the jurors as were wanting of the number of twelve, and 
is not to make a new jury. 2 Lill. Abr. 252. 

If butone juror appears on the principal panel, the court 
may order a tales by the ftatute 35 H. 8.c. 6. 10 Rep.102. 
And if upon a habeas corpora, or a diffringas jur. none of 
the jury appear, it is faid a decem tales fhall be awarded : 
But it fhall not be had upon a wenire fac’. Cro. Eliz. 502. 
Moor 528. See Dyer 245. 2 Roll. Rep. 75. At the af- 
fifes, one of the principal panel appeared, and no more, 
and a tales was awarded, the title whereof was Nomina 
decem talium, and under it eleven were returned ; this was 
notwithftanding held good ; for it is only a mifprifiof of 
the clerk, and decem was ftruck out, and then the title was 
Nomina talium, Sc. And it was adjudged, that if after a 
zales granted, the principal panel fhould be quafhed, the 
zales fhould ftand good, and more be added, &c. 4. Rep. 
103. 2Cro.316. 3Nel/. Abr. 275. 

No perfon fhall take any reward or fee upon the ac- 
count of any tales returned; on pain of forfeiting 10/. 
one moiety to the informer, and the other to the king. 
4&5 W.E M. c. 24. f. 20. And by this act the qua- 
lification of tale/men is to be 5/. per annum freehold eftate, 
Ese. The tales de circumftantibus, is in fome meafure taken 
away, or rendered ufelefs, by the late ftatute for regula- 
ting of juries. 3 Geo. 2. c. 25. See Black. Com. 3 V. 
365. xi. 4VY. 348. And fee the writ, 3 7- 364. 

Taleg, Is alfo the Name of a book in the King’s Bench 
office, of fuch perfons as were admitted of the tales. 
4 Intt. 93. 

Galionis Leg. The Law of Retaliation. This can 
never be in all cafes, (indeed but in few,) an adequate 
or permanent rule of punifhment. In the cafe of mur- 
der, the punifhment is death — But as to the fubject, it is 
too prolix to treat here, fully. We muft therefore refer 
to Black. Com. 4 V. 12, 13, ĉc. where it is judicioufly 
treated. 

Tallage, (Tallagium) from the Fr. Taille, Is metapho- 
rically ufed for a part or a fhare of a man’s fubftance, 
carved out of the whole, paid by way of tribute, toll, .or 
tax. Stat. de tallagio non concedendo temp. Edw.1. Stow’s 
Ann. 445. And according to Sir Edw. Coke, tallage is a 
general word for all taxes. 2 Inf. 532. See Black. Com, 
1 Y. 310. 4. 412, 419. 

@allagers, Are tax or toll gatherers mentioned by 
Chaucer. 

@allagium facere, To give up accounts in the Exche- 
quer, where the method of accounting is by ta//eys. Mem. 
in Scacc. Mich. 6 Ed. 1. 

Gatley, (Talla, Fr. Taille, Ital. Tagliare, i. e. Scin- 
dere,) Is a Rick cut in two parts, on each whereof is mark- 
ed with notches, or otherwife, what is due between debtor 
and creditor; as now ufed by brewers, &c. And this was 
the ancient way of keeping all accounts, one part being 
kept by the creditor, the other by the debtor, tfe. Hence 
the tallier of the Exchequer, whom we now call the zeler. 
But there are two kinds of tallies mentioned in our ftatutes 
to have been long ufed in the Exchequer ; the one is termed 
tallies of debt, which are in the nature of an acquittance for 
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lies are delivered to the debtors, who carrying them to the 
clerk of the pipe office, have there an acquittance in parch- 
ment for their full difcharge. 1 R. 2. ce 5, The other 
are tallies of reward or allowance, being made to fheriffs 
of counties as a recompence for fuch matters as they have 
perfermed to their charge, or fuch m oney as is calit upon 
them in their accounts of courfe, but not leviable, Gr. 27 
Hen. 8. e, 11.33 34 H. 8. 2&3 Bd. 6. c. 4. In the 
Exchequer there is a talley court, where attend the two dee 
pnty chamberlains of the Exchequer, and the talley cutters 
And a tżalley is generally the king’s acquittance for money = 
paid or lent, and has written on it words proper to ex- 
prefs on what occafion the money is received. Les Cona 
fiitut. 205. 

Gallia, Every canon and prebendary in our old cathe~ 
dral churches, had a ftated allowance of provifions deli- 
vered to him per modum talliz ; and thence their commons 
in meat and drink were called zalia. Stat. Sti. Paul, Ann. 
1295. 

@atlow, Prohibited to be exported, 18 EZ. e. 9. 13 
E 14 Car. 2. cap. 7. fe@. 5. Tallow to what duties liable 
on importation, 2 Will. & Ma. ff. 2. cap. 4. fea. 36. 
May be imported from Jreland duty free. 32 Geo. 2. ce 
12, Jeg. 1. Extended to hogs-lard and greafe. 1 Geos 
3. ¢. 10. And continued by 4 Geo. 3. c. 6. 

Callpman, A perfon that fells, or lets goods, clothes 
&c. to be paid by fo much a week. Merch. Did. 

Calwood, (Talliatura) Fire wood cleft and cut into 
billets of a certain length; otherwife written Talewood, 
and Tal/bide in the ancient ftatutes. 34 @ 35 H. 8. c. 3e 
7 Ed. biie go 43 Blize cima. 

Tam Quam. Isin nature of a gui tam, being where a 
man profecutes as well for the king as for himfelf, on an 
information for breach of fome penal law, whereby any 
penalty is given to the party that fues. Ferms de Leye 
In every cafe where the ftatute prohibits a thing, and doth 
not annex a penalty to the committing thereof, the party 
offending may be inditted for a contempt againit the fta~ 
tute; or action lies againft him for breach of it, which — 
mut be brought tam pro domino rege, quam pro feipfo, as 
there is a fine to be paid to the king. 2 Jn/. 118, Cro. 
Eliz. 655. Cro. Fac, 134. . Inaction popular, brought 
tam quam, the king can difcharge but his own part, and 
not the informer’s ; but before action brought, the king 
may difcharge the whole. 3 Jaf. 238. See Informa 
tion. 

Tangier, An ancient city of Barbary, formerly part 
of the dominions of the crown of England, as Gibraltar 
is at prefent; mentioned in the ftatute 15 Car. 2. c. Je 
Tangier, deemed not to bea plantation. 22 & 23 Cars 
2e9ct-20. 

@anifiry, Seems to be derived from Thanis; and is a 
law or cuftom in fome parts of Ireland of which Sir Johe 
Davis fays thus ; Quant afcun perfon moruft feifie des 
afcuns caffles, manors, terres ou tenements del tenure de ta~ 
niftry ; gue donques me/me les caftles, Fc. dont difcender, &F 
de temps dont memory de cour ont ufe de defcender feniori & 
digniflimo viro fanguinis & cognominis, de tiel perfon iffins 
morant feifie, F que le file ou les files de tiel perfon iffint mo- 
rant feifie de touts temps avant dit, ne fueront inberitabiles de 
tiels terres ou tenements, ou afcun parte de eux, Dav, Rep. 
28. Antiq. Hibern. p. 38. 

Tannare, Is a word ufed for to drefs or tan leather, 
Plac. Parl. 18 Ed. 1. 

Tanners. No perfon fhall tan leather unlefs he hath 
been an apprentice for feven years with a tanner, or he be 
the fon of a tanner, Jc. on pain of forfeiting the leather 
tanned, or the value. Stat. 1. J. 1. cap. 22. Tanners over- 
liming hides, or ufing in tanning any thing but oak- 
bark, afh bark, culver-dung, &c. incur a forfeiture of 
the leather; and haftening the tanning of the leather by 
unkind heats, &c. are liable to a penalty of 10/. and to 
ftand in the pillory. And hides for fole-leather are to lie 
in the wooze twelve months, and upper leather ‘nine 
months, or fhall be forfeited, &%c. Stat. ibid. Tanners 
fhall not fhave their hides. 13 & 14 Car.2.¢.7. ' 

@antamount, Is where one thing doth amount to ano- 
ther, and then it is allone as if it was the fame: as a leafe 
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and releafe amount to a feoffment; and licence to occupy 
land for years, to aleafe for the term, &c. 14H, 8, 13. 
Shep. Epit. 1130. 

Cape, Exempt from payment of the duties called the 
two third fubfidies. 7 Aun. c.7. f. 14. 

Tar. See Pitch, Stores. 

Ware and ret. The firft is an allowance in merchan- 
dife, made the buyer for the weight of the box, bag, or 
cafks wherein goods are packed ; And the laft is a confide- 
ration in the weight, for waite in emptying and refelling 
the goods, by dutt, dirt, breaking, &c. Book Rates. 

Target, (From the Lat. Targus) A fhield, originally 
made of leather, wrought out of the back of an ox. 
Blount. 

argia, (Tarida) Was a thip of burden, fince called a 
Tartan, and Tarrita : Knighton, Anno 1385. 

Tarif. Cuftom, duties, toll, or tribute payable upon 
merchandize exported and imported, are fo called. See 
Black. Com. 1 V. 313. 

Tarpaulin, or Carpaioling, A tarred canvas to keep 
the weather out of pips ; but it is commonly ufed for a 
mariner, or drudge in a fhip that does the vileft fervice. 
March. Did. 

Tartaron, A fort of fine cloth or filk. Stat. 4 Hen. 8. 
Ce GER 

fas, (Fr.) Is a cock, heap, ftack or rick of hay or 
corn. Law Fr. Did. 

Caflate, for Caula, A prieft’s garment covering him 
over. 

Caffum, A Mow of Corn or Hay, from the Fr. afer, 
to pile up. Tafer, to mow or heap up ; and ad taffum fur- 
care is to pitch to the mew. Rot. Hill. 25 Ed. 3. 

€ath. In the counties of Norfolk and Suffolk, the lords 
of manors, claimed the privilege of having their tenants 
flocks or fheep brought at night upon their own demefne 
lands, there to’ be folded for the improvement of the 
ground ; which liberty was called by the name of Tath. 
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Cavern. The king may licenfe any taverz for felling 
of wine, Ge. 16 Car. 1. ¢.,21. But perfons who in- 
ordinately haunt taverns, are indittable by the Common 
law, and continuing drinking, and tipling, &c. is lia- 
ble to penalties, by the ftatutes 1 Fac. 1. c.g. 21 Fac. 1. 
E, 
Tau, By Selden in his notes upon Eadmerus, fignifies a 
crofs: Mon, Ang, Tom. 3. p.121. 

Gauri liberi Libertas, In ancient charters is ufed for 
acommon bull; fo called, becaufe he is free and com- 
8 to all the tenants within fuch a manor or liberty, 

le 

@awers. It is ordained that collar makers, glovers, 
bridle-cutters, and others, who drefs ins in allum, &c. 
and cut the fame into wares, fhall be accounted sawers, 
and fubject to the penalties, for frauds and conceal- 
ments relating to the duty on ather, by Stat. 9 Ann. 
er 

Gar, (Taxa, from the Gr. Tés, i. e. Ordo, Tributum) 
A tribute or impofition laid upon the fubject, which being 
certainly and orderly rated, was wont to be yearly paid 
into the king’s Exchequer: Andit differs from what is com- 
monly called a /ubfdy, in this, That it is always certain 
as it is fet down in the Exchequer-book, and levied in ge- 
neral of every town, and not particulary of every man, 
&c. See Subfidy and Raftall’s Abridgment, Tit. Taxes, 
Tenths, Fifteenths, Subfidies, &c, and 4 Infl. 26, 33. 

It is faid that in ancient times, taxes were impofed by 
the king at his pleafure; but king Edw. 1. bound him- 
felf and his fucceffors, in the 25th year of his reign, that 
from that time forward no tax fhould be laid upon the 
fubje&, without the affent of the lords and commons in 
parliament. Stat. 25 Edw. 1. c. 5. But although taxes 
which are for the defence of the realm, cannot be im- 
pofed but by act of parliament; yet the crown has a 
right to afk them upon any emergency, and therefore it 
is held they have a virtual exiftence always, tho’ no actual 
one. In the 14th year of Edw. 3. an aid was granted to 
the king by the parliament ; and anno 5 R. 2. a royal aid 
for keeping the fea, and preferving of rights: And alfo a 
Jubfidy of 1 s. in 205. on goods, and aliens to pay 2s. &. 
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was granted by 3 & 4 Edw. 6. Befides fiftcenths and tenths; 
payable by the temporality and clergy in two or threé 
years, &c. And the way of taxing was formerly by tenths 
and fifteenths; then by /ubfdies, afterwards by royal aids, 
and at laft by a pound rate; the former were all upon 
the perfon and perional eftate, and were much the fame; 
but the pound-rate was upon lands and rents. Anno 18 Ed. 
3- a valuation was made of all the towns in England ; 
and returned into the Excheguer, and this became the 
ftanding rule for axing every town (viz.) When a tax 
was given the officers of the Exchequer prefently knew to 
how much it amounted for every town, and the inha- 
bitants taxed the landlords, and occupiers of lands, and 
they were charged and paid their proportion, We. 

A fubfidy was granted anno 32 H. 8. and this was a 
tax upon the perfon, both for lands and goods, and paya 
able where the perfons lived ; and this continued till the 
15 Car. i. and about two years afterwards the firt affeff- 
ment was made upon lands and rents, accordiag toa 
pound-rate. 2 Inf. 76, 77. 3Salk.340. Inthe 168 
17 Car. 1. Taxes were granted for telief of, and dif- 
banding the army, &c. And 13 Car.2. c. 3 & 4. The 
{fum of 1,260,000/. was granted for eightten months at 
70,000 /. per month, charged ‘on the feveral counties 
by lieutenants, for ammunition for the militia, and feve- 
ral aids were granted, one of 2,477,000/. for fitting out 
a navy and maintenance of wars, Wc. in the years 16, 175 
18, 19 & 25 Car.z. Alfo a free and voluntary prefent 
was granted to king Charles 2. but it was ordained that 
the fame fhould not be drawn into example. 

King James 2. had aids and taxes granted him by par- 
liament; and after the Revolution, heavy taxes were ne- 
ceffarily laid on lands and perfonal eftate, in the reigns 
of King Wil]. 3. and Queen Anne, to defend the crown 
and kingdom againft the efforts of the King of Frances 
in favour of the pretended Prince of Wales, and fecure 
the proteftant fucceffion in the line of his Majefly 
King George. Since this neceflity, joined to others, land 
taxes have been annually granted of 1s. 25. 3s, and 
4s. in the pound, as the prefent exigencies have requir- 
ed; enacted to be levied by commiffioners on the feveral 
counties, cities, towns, c, And in refpect of this tax, 
it is not the quantity but the yearly value of lands that 
muft b2 obferved ; the farmers or occupiers of the land, 
are to be charged, and deduét it out of their rents to the 
landlords; and a man may be rated for goods as well as 
lands, but not for both; and in cafe of a rate on goods, 
the charge muft be on the perfon : The commiffioners are 
to afcertain the feveral proportions of the tax, to be charg- 
ed on every hundred or divifion ; and appoint fit perfons 
to be affeffors and collectors in every parifh to affefs and 
levy the money, which when received is to be paid to 
Receivers General, and by them returned to the Exche- 
quer, &c. 

If any perfon refufe to pay the tax, the colle€tors may 
levy it by diftrefs and fale of their goods; but if they aré 
over-rated, they fhall be relieved on appeal to the com- 
miffioners, who have power to charge the fame on others, 
as they fhall fee caufe, and in cafe of deficiency to make 
a re-affeffment ; affeffors neglecting their duty, are to be 
fined not exceeding 40/, And colleétors detaining the 
money, fhall be imprifoned, and their eftates feized and 
fold, &c. If a general receiver negleéts to return the 
money by him received, he is liable to the penalty of 
500/, And where there is any failure in raifing and pay- 
ing the fums of money charged on any county, procefs 
may iffue againft the commiflioners for their neglect, Sc. 
By other later ftatutes, when lands, &c. are affefled at 
more than an equal pound-rate, the commiflioners upon 
complaint made in twenty days, fhall abate it; and re- 
affefs fuch abatements within the whole hundred, &&c. or 
on perfons under-rated, fo as the fum charged be fully 
paid. And where affeffors have omitted to charge them- 
felves to the land-tax for their own eftates, commiffioners 
by ftatute have been empowered to fummon and examine 
them or others on oath, and upon difcovery thereof, to 
award fatisfaction to be made to the collectors. If lands 
or houfes are unoccupied, whereby the parifh is obliged to 
make good the tax, the collectors at any time after, may 

enter 
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enter and diftrain, and fell the diftrefs in four days, and | 
the money fhall be diftributed proportionably to the par- 
ties who paid for fuch lands, {fc | 
In cafe any perfons by changing their refidence,. efcape 
the taxation, on proof before two of the commiffioners, 
ora juftice of peace, within one year, they are to be 
charged at treble the value, to be levied by diftrefs, Ge. 
And in the taking thefe diftreffes, collectors may break 
open houfes, chefts, Gc, in the day-time, upon a war- 
rant under the hands of two commiflioners, and calling 
conftables to their affiftance: Alfo if any perfon refufe to | 
pay the tax, by the fpace of ten days after demand, or 
convey away his goods, &c, the commiflioners may com- 
mit him to the common gaol, till payment. Papi/fs are 
doubly taxed; but the colleges in the univerfities are 
exempted from paying any thing to this tax: There is a 
poundage fee for collecting the tax, of 3 d. per pound to 
the collectors, 2d. per pound to the general receiver, and | 
1d. half-penny per pound to the commiffioners clerks. 
Siate 1 Grows Cie. ieee: 125.135 69. 15 Ged. 2E E he 
above /fatutes, or land-tax aéts, where 2 s. in the pound 
is granted, have generally claufes of Jan of one million, 
and when the tax is 4s. a pound, two millions for pub- 
lick ufes ; likewife in the malt tax atts, there is fuch claufe 
of lan for 750,000 /, at 3 or 4 per cent. interelt, the Joans 
to be allowed by the commiffioners of the treafury, ec. 
Although an excifeman exercife his office intwo counties, 
yet he fhall be taxed for his falary in that county where he 
lives. 1 Strange 417. Lands were let at 120 /. per an- 
num, but by improvements were worth 150/. per annum; 
and taxed accordingly ; the tenant fhall not deduct the 
whole land-tax, but only in proportion, as 1z0/. bears to 
1507, 2 Strange 1191. See Black. Com. 1 V. 139, 169, 
307. 4/7. 419, 432, 17.331. — : : 
Tapatio Wladozum, Is a tax or impofition laid upon 
corn, according to Cowell. 


Taratio Moztwicenfis, The valuation of ecclefiaftical | 


benefices made through every diocefe in England, on oc- 
cafion of the pope’s granting to the King the tenth of all 
fpirituals for three years. Which ‘taxation was made by 
Walter Bihhop of Norwich, delegated by the pope to this 
office in 38 Hen. 3. and obtained till the 19th of Edw. 
1. when a new taxation advancing the value, was made 
by the bithops of Winchefer and Lincoln. Cowell. 

Tapers, Are two officers yearly chofen in Cambridge 
to fee the true gauge of all weights and meafures ; though 
the name took rife from taxing or rating the rents of 
houfes, which was anciently the duty of their offices. 

@Waplozs, Shall not make or fet upon cloaths any button 
or button-holes of cloth, ftuff, &c. nor fhall any perfon 
wear clothes with fuch buttons, &c. on pain of forfeiting 
405. per dozen. 4 Geo. 1. Contraĉts entered into with 
journeymen taylors, for advancing their wages, are de- 
clared void; and taylors giving greater wages than al- 
lowed, fhall forfeit 5 /. and journeymen accepting the 
fame, or refufing to work for the fettled ftated wages the 
hours appointed, may be fent to the houfe of correction 
for two months, Ec. by Stat. 7 Geo. 1. c. 13. 

By 8 Geo. 3..¢. 17. Certain new regulations are efta- 
blifhed as to mafter taylors and theirjourneymen. Their 
hours and price for working are limited within London 
and five miles thereof. The juftices are impowered to 
call witneffes before them on fufpicion that the regulation 
is broken through, and on conviction to commit the of- 
fenders. Alfo the quarter-feffions in London, are enabled 
to make new regulations, if requifite, as to wages and 
hours of work. Mafters within the limits employing men 
out of the limits, to evade the a&t, are to forfeit 500/. 
a moiety tothe King, the other to the informer. See the 
MG. 

@ea, Is a pleafant fort of liquor, of late much ufed 
in England, and introduced from China and the Eaft-In- 
dies, being made of the produc of a /rub growing in 
thofe parts: It is mentioned in the Stat. 12 Car, 2. c. 
15. And perfons mixing with zea leaves, the leaves of 
other trees and fhrubs, are liable to a penalty of 10/. 
Ee. by 4 Geo. 2. c. 14. The Ea/f-India company are to 
have allowance and drawback, on exporting tea.. Stat. 
6 Geo. 2. c. 38. By the Stat. 18 Geo. 2. ¢. 26, The duty 
of 45. per pound weight of tea given by the Stat. 10 Geo. 


T 


T BM 


1, is taken off, and by this a&t is given a duty of r s- per 
pound weight Averdupois, and 25 /. per cent. on the price 
on all teas fold by the Eaf-India company. And by 
the Stat. 21 Geo. 2. cap. 14. “Yea is permitted to be ex- 
ported to Ireland and his Majefty’s plantations in America 
without paying the inland duties charged by the lalt act. 
See Stat. 28 Geo. 2. c. 21. ; 
Team and Theame, (From the Sax. Tyman, i. e. pro- 


| pagare, to teem or bring forth) Signifies a royalty or pri- 


vilege granted by the King’s charter to the lord of a ma- 
nor, for the having, retraining and judging of bondmen 
and villeins, with their children, goods and chattels, 
Fe. Glanvil, lib. 5. ¢. 2% 

Technical woms in indigiments. In fome cafes par- 
ticular words of art mutt be ufed, which are fo appro- 
priated by the law to exprefs the precife idea which it 
entertains of the offence, that no other words, however 
fynonymous they may feem, are capable of doing it, 
Thus, in treafon, the facts mutt be laid to be done, 
“* treafonably, and againft his allegiance,” elfe the in- 
diétment is void. In indi€tments for murder, itis necef- 
fary to fay, that the party indicted ‘* murdered,” not. 
« killed” or <“ flew” the other, 
for felonies, the adverb ‘* felonioufly”’ muft be uled; 
and for burglaries, ‘* burglarioufly :”’ and “all thefe 
to afcertain yhe intent. In rapes, the word * ravifhed’’ 
Is neceflary, and mult not be expreffed by any periphrafis; 
in order to render the crime certain. Soin Jarcenies alfo, 
the words ‘* felonioufly took and carried away,” are ne- 
ceflary to evcry inditment ; for thefe only can exprefs 
the very offence. Black. Com. 4-V. 302. ; 
 Teding-pennp, Lerhing-penny, Tithing-penay, A {mall 
duty or payment to the fheriff from each sithing, towards 
the charge of keeping courts, €e. for which fome of the 
religious were exempted by’charter from the King. Chart. 

en. Ie 

Teenage, From the Sax. Tynan, to inclofe or fhut, is 
ufed in many parts of England for wood for fences and in- 
clofures. 

€einland, Tainland, or Thainland, The land of a 
Thaine, or noble perfon. See Thane-Land. 

Teller, Is a confiderable oficer in the Exchequer, of 
which officers there are four; whofe office is to receive 
all money due to the King, and to give the Clerk of the 
Pells a bill to charge him therewith: They alfo pay to 
all perfons any money payable by the King, by. warrant 
from the Auditor of the Receipt; and make weekly and 
yearly books of their receipts and payments, which they 
deliver to the Lord Yrea/furer. 

Cclligraphie, (From the Sax. Tellan, i. e. dicere, and 
the Gr. reau, Scribo, quafi a telling any thing by 
writing) Are written evidences of things paft. Blount. 

@eliworc, Is that work or labour which the tenant 
was bound to do for his lord, fora certain number of 
days; from the Saxon word Teilan, numerare, & aworc, 
opus. Thorn. Ann. 1364. 

Tementale or Cenmentale, A tax of two shillings 
upon every plough-land. Hov- Hif: f. 419. 

Cemplars, or Knights of the Cemple, (Templarii,) 
Was a religious order of knighthood, inttituted about 
the year 1119, and fo called becaufe they dwelt in part 
of the buildings belonging to the Femple at Jerufalem, and 
not far from the fepulchre of our Lord. They entertain- 
ed chriftian ftrangers and pilgrims charitably, and in their 
armour led them through the Holy-Land, to view the fa- 
cred monuments of chriftianity, without fear of infidels ; 
for at firft their profeflion was to defend travellers from 
highwaymen and robbers. This order continuing’ and 
increafing for near two hundred years, was far {pread 
in Chriffendom, and particularly here in’ England. But 
at length {fome of them at Jerufalem, falling away (as 
fome authors report) to the Saracens from chriftianity, 
or rather becaufe they grew too potént and rich, the 
whole order’ was fupprefled by Clement Quintus, anno 
1307, by the council of Vienna 1312, and their fubftance 
given partly to the knights of St. Joba of Feru/alem, and 
partly to other religious; “Cafan: de gloria mundi, par. 9. 
Confid. 4. And Yee Anno 1 Edw. 1. cap. 24. “Thele 
flourifhed here in England from Henry the fecond’s days, 
till they were fupprefled, They had in every nation a 
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- ancient demefne, 


sage Che! 


` particular governor, whom Brafon, lib. 1. cap. 10. calls 


Magiftrum Militie Templi. The Mafer of the Temple 
here was fummoned to parliament, 49 H. 3. m. 11. in 
Schedula. And the chief minifter of the Temple church 
in London, is till called Mafer of the Temple. Of. thele 
knights read Mr. Dugdale’s Antiquities of Warwick/ire, 
fel. 706. In ancient records they were alfo called Fra- 
tres Militia Templi Solomonis. Mon. Angl. 2. par. fol. 
554. b. About nine years after their inftitutien, they 
were ordered by a council heid'at Trzers, to wear a white 
garment, and afterwards in the pontificate of pope Eu- 
genius, they wore a red crofs on their garments. The 
Temples, which we now call the Ians of Court, was the 
place where they dwelt, and in the Middle Temple the 
King’s treafure was kept. Cowell. 
be forfeit for erecting their crofies, St. Wefim. 2. 
Ed. 1. c. 33. The jurifdi€ion of the confervators of 
their privileges reftrained, St. Wefim.2. 13 Ed. 1. c. 43. 
The lands of the Templars given to the hofpitals of Jeru- 
Salem. St. deterr, Temp. 17 Ed. 2. ff. 3. 
_ Temple. Dugdale and Stow both tell us that the Tem- 
plein London is a place of privilege from arrefts, by the 
grant of the King; but this hath been denied by the 
courtof B. R, Dugd. 317, 320. 3 Salk. Rep. 45. In 
the Middle Temple the King’s treafure was anciently kept. 
Weimpozatties of Wilhops, Are the revenues, lands, 
tenements, and lay-fecs, belonging to bifhops, as they 
are barons and lords of parliament ; all things as a bifhop 
hath by livery from the King, as manors, lands, tithes, 
&c. 1 Roll. Abr. 881. It wasa cuftom formerly, that 
when bifhops received from the King their semporalties, 
they did by a folemn form in writing renounce ail right 
to the fame by virtue of any provifion from the Pope, and 


13 


acknowledged the receipt of them only from the King ; 


which cuftom continued from the reign of Edw. 1. to 
the time of the reformation: And this practice began by 
occafion of a Bull of Pope Gregory 8. wherein he conferred 
the fee of Worcefer on a certain bifhop, and committed 
to him adminiftrationem Jpiritualium ES temporalium epif- 
copatus pradi@, Anno 31 Edw. 1. ‘The cuttody of the 
temporalities of every bifhop and archbifhop, during the 
vacancy of the fees, belong to the King ; and no f{ubje& 
can claim them by grantor prefcription. F. N.B. 32, 
34. 2 Inf. 15. And the King may commit the zem- 
poralities during the vacation of the fees; alfo he may 
prefent to a void advowfon, when the ¢empcralities are in 
his hands. 1 Inf, 90, 388. Mag. Chart. c: 5. 14 
Edw. 3. c. 14. See Black. Com. 1 V. 282, 380. 4 V. 

The : 
% knh or Tentatio, Is ufed in ancient records for 
atrial, or proof. Chart. 20 Ed. 1. 

Tempus Peflonis, Maf time in the fore/t, which is 
from about Michaelmas to St. Martin’s Day, Novem~ 
berir. 

Tempus pinguedinis œ firmationis; The feafon of 
killing the Buck and the Doe. MS. Temp. H. 3. 

@ena, Was that which we now call a coif, worn by 
ecclefiaiticks- Tene coronas abfcondunt quafi caleftes 
radios ri; i- ¢s, Fca Counc. Lambeth. Anno 1281. 

- Tenan. a, Are houfes or places for habitation, held of 





< another. 2. Eliz. c. 4. 


Tenant, ‘Tenens, from the Latin tenere, to hold,) 


Signifies one that holds or poffeffes lands or tenements by- 


any kind of right, either in fee, for life, years, or at 
will. The word in law is ufed with divers additions, as 
zenant in dower, which is fhe that poffeffes land by virtue 
of her dower, Kitchin, fol. 160. Tenant per flatute- 
merchant, that holds land by virtue of a ftatute forfeited 
to him, . Jid. fol. 172. Tenant in frank marriage. Ib. 
He that holds lands or tenements by virtue of 
a gift thereof made to him upon marriage between him 
vand his wife Tenant by the curtefy, Id. fol. 195. He 


© that holds for his life, by reafon of a child begotten by 


him of his wife, being an inheritrix, and born alive. Fe- 


nant by elegit, that holds by virtue of the writ called an 


elegit. Tenant in mortgage, that holds by means of a mort- 
gage. Tenant by the verge in ancient demefne (Jd. fal. 
$1.) ishe that is admitted by the rod in the court of 
Tenant by copy of court-roll is onc ad- 


Templars land fhall: 


See a | 


mitted tenant of any lands, &c. within a manor, which 
time out of mind have been demifable, according to the 
cuftom of the manor. Weft. Symbcl. part. 1. lib. 2. 
Jea. 646. Tenant by charter is he that holdeth by feof- 
mentin writing, or other deed. Kitchin, fol. 57. There 
was alfo tenant by kuights-fervice, tenant in burgage, te- 
nant in focage, tenant in frank fee, tenant in villenage. 
So there is tenant in fee-fimple. Kitchin, fol.150. Te- 
nant in fee-tail. Id. fol. 153, Tenant at the will of the 
lord, according to the cuftom of the manor, Id, fol. 132, & 
165. Tenant at will by the Common law, Ibid. Tenant 
upon fufferance, Ibid. Tenant of eftate of inberitance, 
Staundf, Prerog, fol. 6. Tenant in chief, that holdeth of 
the King in right of his crown. F.N. B. fol. 5. Te- 
nant of the King is he that holds of the perfon of the 
King, Ibid. or as fome honour. Ibid. Very tenant, that 
holds immediately of his lord. Kitchin, fol. gg. For if 
there be lord, mefne and zeant; the tenant is very tenant 
of the mefne, but not to the lord above: Tenant peravail. 
See Peravail. Pl. Cor. 197. and F. N. B. fol. 136, See 
Dyer’s Com. fol. 25. num. 156. 

So there are alfo joint-tenants, that have equal right 
in lands and tenements by virtue of one title. Lit. lib. 
3. cap. 3. Tenants in common, that have equal right, 
but hold by divers titles, bid. cap. 4. Particular te- 
nant. Staundf. Prerog. fol. 13. that holds only for his 
term. See Coke in Sir Will. Pellham’s cafe, l 1. fol. 15. 
called term for life or years. See Plowd. Cothirft’s cafe, 
fol. 23. Sole tenant, Kitchin, fol. 134. He that hath 
no other joined with him. Seweral tenant is oppofite to 
jeint-tenant, or tenants in common. Tenant to the pracipe is 
he againft whom the writ precipe is to be brought. Cos 
Rep. lib, 3. cafe of fines, fol. 88. Tenant in demejne, 13, 
Ed.1. cap. 9. 32H,8. cap. 37. is he that holdeth the 
demefnes of a manor for a rent without fervice. Tenant 
on fervice, 20 Ed. 1. flat, 1. is he that holdeth by fer- 
vice. See Britton, cap. 79. in principio § cap. 96. Car. 
fealty, (Sc. Tenant by execution. 32 H.8. cap. 5. that 
hold lands by virtue of an execution upon any ftatute, 
recognizance, êe. with divers others. Cowell. See 
Foint-tenants, Curtefy, Dower, Life-eftate, Eftate-tail, 
Recovery, and Black. Com. 2 V. 59. 

Tenants in common, Are fuch as hold lands for life 
or years, by feveral titles, or by one title and feveral 
rights; and as jointenants have one joint freehold, fo 
tenants in common have divers freeholds. 1 Inf. 188. 
If a conveyance is made to two perfons, habendum the 
one moiety to one and his heirs, and the other moiety to 
the other, ec. itis a tenancy in common, and the heirs 
and executors of tenants in common, fhall have their parts 
or fhares, and not the furvivors, as in cafe of jointenants. 
z Lill. Abr. 559. Tenants in common know not their own 
part, but take the profits in common: One tenant in com- 
mon cannot bring action of trefpafs ‘againft another tenant 
in common; but one fuch tenant may bring wafte againft 
his partner, Ge. 3 Leon. 307. 2 Lill. 561. At Com- 
mon law tenants in common were not compellable to make 
partition ; though they are by the Szat. si 8. Case SCE 
Jointenant. 

@enant to the precipe, Is he againft whom the 
writ of precipe is to be brought in fuing out a recovery.’ 

Rep. 

4 Conde Seems to fignify as much as zender, or offer ; 
it is mentioned in our old books, as to zend a traverfe, 
an averment, Jc. Britton, c. 76. Staundf. Prerog. 16. 

Tender, (Fr. Tendre) Is the offering of money, or any 
other thing in fatisfaction, or circumfpedtly to endeavour 
the performance of a thing 5 as a tender of rent is to offer 
it at the time and place when and where it ought to be 
paid: And it is an a& done to fave the penalty of a bond 
before action brought, &’c. Terms de Ley 557. Tender of 
rent on any part of the land, or at any time of the laft 
day of payment, will fave the condition for that time, 
though the landlord refufe it: But when rent is tendered, 
the leffor may after bring debt; though he cannot recover 
any damages ; the leflee’s being ready to pay excufes the 
damages, but doth not debar the other of his rent. 1 Inf. 
200; Litt. Rep. 33, 34. 3 Salk. 344. A tender of 
rent to fave the forfeiture muft be of the whole rent due, 

10 Q, without 


sy 
* 


Without any deduction of taxes or other payments; unlefs 
. `E be fo agreed, Se. ftoppage being no payment. 1 Inf. 
202. 

Tender of money ona bond, is to be made to the per- 
fon of the obligee at the day appointed, to fave the pe- 
nalty and forfeiture of the bond, and it ought to be done 
before witneffes ; thoughif the obligor be fued afterwards, 
he mut fill pay it: But if the obligor be to do any col- 
lateral thing, or which is not part of the obligation; as to 
deliver a horfe, &c. and the obligor offer to do his part; 
ard the obligee refufeth it, the condition is performed and 
the obligation difcharged forever. 1 Inf: 207, 208. A 
{fum awarded by an award, was loft by the tender’ it be- 
ing acollateral thing. 3 Lev. 277. On award, that the 
defendant fhould pay money on fuch a day, and at fuch 
place; the defendant pleaded, that he tendered the money 
at the day and place, and becaufe he did not fet forth that 
he continued there ready to pay it at the laft inftant of 
the day till after fun-fetting, Fc. itwas held ill. 2 Cro, 
243. 
Where time and place of doing an a& is made certain 
by agreement of the parties, and they both meet accord- 
ingly ; he who pleads a render, muft alfo plead a refufal of 
the other party to accept ; otherwife fuch plea will be ill 
upon a demurrer, but not after verdiét; and if the plain- 
tiff be abfent, that is to be fet forth, and that the defen- 
dant was at the timeand place, & obtulit folwere, Se. 2 
Salk. 623. 

On a tender being pleaded, and the money paid into 
court, plaintiff replied a fubfequent demand and refufal, 
whereupon iffue being joined and tried, a verdict was 
found for defendant. Whereupon he moved to have the 
money paid into court, returned, in part of his cofts, 
but the court was of opinion it could not bedone. Rep. 
Temp. Hardw. per Annaly, 206. 

Tender and refufal faid to be confidered in fome cafes 
as payment. See Wilfon, par. 1. fo. 117. 

There is a difference in pleading a tender in action of 
debt, and in aétion on the cafe; in debt, the damages 
are but acceffary, fo that in pleading a tender to fuch ac- 
tion, the defendant mut pray judgment de damnis; but 
in afumpfit, the damages are principal, and he is to plead 
Semper paratus, with a profert hic in curia, and pray 
judgment de ulterioribus damnis. Salk. 622. 3 Salk. 344, 


45; 

Tender may be of money in bags, without fhewing or 
telling it, if it can be proved there was the fum to be 
tendered ; it being the duty of him that is to receive the 
money, to put out and tell it. 5 Rep. 115. Though 
where a perfon held the money on his arm in a bag, at 
the time of offering it; this was adjudged no good zender, 
for it might be counters or bafe money. Noy 74. 3 Nel. 
Abr. 281. If a tender is made of more than is due, it 
is good ; and the party to whom ‘fendered ought to take 
out what belongs to him. 5 Rep. 114. ender of the 
money is requifite on contracts for goods fold, &c.. to in- 
title a€tion of trover: And a tender of ftock fold for fo 
much money, if it be well made though not accepted, 
will intitle the party to the fum agreed to be paid. 3 Salk. 
343: See Bond, ce. 5 New Abr. and 2e Vin. Abr. 
tit. Tender, and Black. Com. 3 V. 16, 303. 

Tenement, (Lenementum,) Signifies properly a houfe 
or home-itall; but more largely it comprehends not only 
houfe, but all corporeal inheritances which are holden of 
another, and all inheritances iffuing out of, or exercifeable 
with the fame. Co. Litt. 6, 19, 154, A tenement may 
be faid to be any houfe, land, rent, or other fuch like 
thing, that is any way held, or poffeffed; but being a 
word of a large and ambiguous meaning, and not fo 
certain as mefluage, therefore it is not fit to be ufed to 
exptefs any thing which requires a particular defcription. 
2 Lill. Abr. 566. The word tenement is joined with the 
adjective frank, to denote an eftate in lands, offices, Se. for 
life or in fee. Kitch. 41. See Black. Com. 2 V. 16, 59. 

enementatpy Land, Was the outland of manors gran- 
ted out to tenants by the Saxon Thanes, under arbitrary 
rents and fervices. Spelm. 

Cenementis iegatis, An ancient writ lying to the 
city of London, or any other corporation ; (where the old 
@uftom was, that men might devife by will, lands and 


tenements as well as goods and chattels) for the hearing 
and determining any controverfy touching the fame. Regs 
Orig. 244. 

@enendum, Is a claufe in a deed wherein the tenure 
of the land is created and limited: The office of a te- 
nendum in a deed, is to limit and appoint the tenure 
of the land which is held, and how, and of whom it is to 
be held, Before the ftatute called Qura emptores terrarum, 
(18 Ed, 13) the tenendum was ulually from the feoftor 
and his heirs, and not of the chief lord of the fee; where- 
by lords loft their efcheats, forfeittires, &r. But fince 
the faid ftatute the senendum, where the fee-fimple pafies, 
muft be of the chief lord of the fee, by the cuftoms and 
fervices, whereby the feoffor held; yet this ftatute does not 
extend to a gift in tail ; for the donee fhall hold of the do- 
nor, Co. Lit. ‘6. a. 2 Inf. 66, 673 500; 501, 502; 

OS. 

The tenendum moft commonly and properly fucceeds 
the habendum, and was ufually in thefe words; tenendum 
per fervitium, Sc. By the ftat, of Quia emptores terra- 
rum, when the fee-fimple doth pafs, the tenure is always 
of the chief lord. and is this fet forth, Tenendum de cae 
pitalibus dominis, Jc. But this claufe at this day is for 
the moft part left out of deeds, and altogether omitted. 
Shep. Com. Aff. 391. The tenendum feems now to be in- 
corporated with the habendum, for we fay, To have and 
to hold, in which claufe the eftate is limited, &c> See 
Black. Com. 2 V. 298. 

Eencentibus in Aiifa non Onerandis, Is awrit that 
lies for him to whom a diffeifor hath alienated the land 
whereof he diffeifed another, that he be not molefted in 
aflije for the damages, if the diffeifor have wherewith to 
fatisfy them. Reg, Orig. 214. 

Tenbebed, or Cienheofeo, A Saxon word fignifying 
Decanus, Caput vel Princeps Decania five Decuria. Leg. 
Edw. Conf. c. 29. 

enmentale, (Sax. Trenmantale, i. e. decem virorum 
numerus) Decennaria, Tithinga. Leg. Edw. Conf. Alfo 
an ancient tax or tribute paid to the King. Hoveden 


737: 
Tenoz, (Lat.) Of writs, records, €c. is the fubftance 
or purport of them; or atranfcript or copy. Tenor ofa 


libel hath been held to be a tranfcript, which it cannot 


be if it differs from the libel; and juxta tenorem imports 
it, but not ad effedtum, Gc. for that may import an iden- 
tity in fenfe, but not in words. 2 Salk. 417. In aétion 
of debt brought upon a judgment in an inferior court, 
if the defendant pleads Nul tiel record, a tenorem recordi 
only fhall be certified; and by Hale Chief Juftice it may 
be the fame on certiorari’s. 3 Salk. 296. A tetarn of 
the tenor of an indiétment from London, on a certiorari to 
remove the indictment, is good by the city charter; but 
in other cafes it is ufual to certify the record itfelf. 2 
Hawk. P. C. 295. 

GWenoze indittamenti mittendo, Is a writ whereby 
the record of an indiG&ment, and the procefs thereupon, is 
called out of another court into the King’s Bench. Reg. 
Orig. 69. 

Tenge pralentium, The tenor of thefe prefents, is 
the matter contained therein, or rather the intent and 
meaning thereof; as todofuch a thing according to the 
tenor, is to do-the fame according to the true intent of the 
deed or writing. 3 

Tentates panis, ‘The efay or afay of bread. Blount. 

Tenter, A ftretcher or trier of cloth, ufed by dyers 
and clothiers, &jc. mentioned in the ftatutes 1 R. 3. ¢. 8. 
39 Eliz. c.20. jl 

Tenths, (Decime) Are the tenth part of the annual 
value of every fpiritual benefice, being that yearly por- 
tion or tribute which all ecclefiaftical livings pay to the 
King. . They were anciently claimed by the Pope, to be 
due to him ‘Jure divino, as High Prieft, by the example 


of the High Prieft among the Jews, who had tenths — 


from the Levites: But they have been often granted to 
the King by the Pope; upon divers occafions, fometimes 
for one year, and fometimes for more ; and were annex- 
ed perpetually to the crown by Srat. 26 H. 8. c 3. 1 Eliz. 
c. 4. And at laft granted with the fir? fruits, towards 
the augmentation of the maintenance of poor clergy- 
gymen, 1 Ann. c. 11. » Collectors of this revenue are 
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to be appointed by the King by letters patent, inftead 


of the bifhips; and an office is to be kept for manage- 
ment of the fame, in fome part of London or Weftminfler, 
Gc. 3 Geo. 1. c. 10. Tenths fignify likewife a zax on 
See the ftatutes of King Edw. 6, Queen 
Eliz. and King James. And vide tax and Black. Com. 
4V¥. 106. 

Tents, Robbing of, in fairs and markets, is felony, 
and punifhed as burglary. 5 & 6 Ed. 6. c. 9. 

. Tenure, (Tenura, from the Lat. Tenere) Is the manner 
whereby lands or tenements are holden; or the fervice 
that the tenant owes to his lord: And there can be no 
tenure without fome fervice, becaufe the fervice makes the 
tenure. 1 Inff.1, 93. A tenure may bė of houfes, and 
land or tenements ; but not of a rent, common, éc. 
All lands in the hands of a fubje&t are held of fome lord 
or landlord, by zenare or fervice: And all the lands and 
tenements in Exg/and are faid to be holden either mediately 


or immediately of the King ; and therefore he is /ummus | 


dominus fupra omnes. 2 Init. 531. 
Under the word tenure is included every holding of an 


inheritance; but the fignification of this word, which is 


a very extenfive one, is ufually reflrained by coupling 
other words with it; this is, fometimes, done by words 
which denote the duration of the tenant’s eftate: As ifa 
man holds to himfelf and his heirs, it is called tenure in 
fee-fimple. At other times the tenure is coupled with 
words pointing out the i/frument by which an inheritance 
is held ; thus, if the holding is by copy of court-roll, it 
is called tenure by copy of court-roll. At other times, 
this word is coupled with words that fhew the princit al 
fervice by which an inheritance is held: As where a man 
holds by knight’s fervice, it is called tenure by knight’s 
fervice. 5 New Abr. 34. i 

Tenure fignifies the eftate in the land ; and tenures were 
anciently divided into the following, vig. E/cuage, which 
was land held by the fervice of the fhield, and by which 
the tenant was obliged to follow his lord into the wars 
at his own charge. Knights fervice and chivalry, where 
lands were held of the King or mefne lord, to perform 
fervice in war, and which drew after it homage, efcuage, 
wardfhip, &c. Burgage tenure, where land was holden 
of the lord of the borough, at a certain rent: Villenage 
a bafe tenure of lands, whereby the tenant was bound 
to do all inferior villanous fervices commanded by the 
lord. Grand ferjeanty, a tenure of lands by honourary 
fervices at the King’s coronation, &c. And petit /erjeanty, 
where lands were held of the King to contribute yearly 
fome fmall thing towards his wars. Frankalmoigne, a te- 
nure by which land is held by ecclefiaftical perfons in 
free and perpetual alms. And /ocage tenure, where lands 
are holden by tenants to plough the land of their lord, 
and do other fervices of hufbandry at their own expence ; 
but this hath been turned into an yearly rent, for all 
manner of fervices, when it is called free focage. 

Of thefe general ancient tenures, knight fervice, chi- 
valry, efcuage, petit ferjeanty, villenage, &¥c. are taken 


away by ftat. 12 Car. z.'c. 24. The common tenures at this 


day, are fee-/imple, whichis an abfolute tenure of lands, 
to a man and his heirs for ever. Fee-tail, a limited fee 
to a perfon and the heirs of his body begotten, &c. By 
the Curte/y, where a man marries a woman feifed of lands 
in free-fimple, &¢. and hath iffue by her born alive, af- 
ter her death he fhall hold the land during life. In dower, 
where a widow holds for her life the third part of her 
hufband’s land, whereof he was feifed in fee. For life 
and years, where lands are held by tenants for thofe terms, 
on rents referved. And copybold tenure, a holding for 
lives or in fée, at the will of the lord, according to the 
cuftom of the manor, under divers fervices, &%c. Vide 
the Heads, and fee Fee and Socage. See farther as to an- 
tient tenures Black, Com. 2 V. 59. and as to modern te- 
nures, id. 78. and as to the feudal tenures, fee Lord 
Lytt. Hif. Hen. 2. V. 2. 179—188. 

~ erm, (Terminus) Signifies commonly the limitation of 
time or eftate; as a leafe for rerm of life, or years, &c. 
Brad. lib. 2. 

- Terminum quí Pzeteriit, Writ of Entry ad, This is 
a writ for the reverfioner, when the poffeffion is with- 
held by the leffee or a ftranger, after the determination of 
á leafe for years. F. N, Bozor, Black. Com. 3 V. 183. 
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This writ is now difufed, fince the invention of ¢feét 
ments. 

Eermoz, (Tenens ex Termino) Is he that holds lands or 
tenements for term of years or life. Litt. 100: A frer- 
mor for years cannot plead in aff like tenant of the free- 
hold; but the fpecial matter, viz. his leafe for years, the 
reverfion in the plaintiff, and that he is in poffeffion, ére: 
Dyer 246. Fenk. Cents 142. See Black. Com: 2 V. 142. 

Terms; Are thofe fpaces of time, wherein the courts 
of juftice are open, for all that complain of wrongs or in- 
juries, and feek their rights by courfe of law or action; 
in order to their redrefs; and during which, the courts 
in Weftminfter-hall fit and give judgments, &,. But the 
high court of parliament, the Chancery; and inferior courts; 
do not obferve the terms ; only the courts of King’s Bench; 
the Common Pleas, and Exchequer, the highe{t courts at 
Common law. Of thefe terms there are four in every year, 
wiz. Hilary Term, which begins the 23d of Fanaary, and 
ends the 12th of February; Eaffer-Term, that begins the 
Wednefday fortnight after Eafer-Day, and ends the Mon- 
day next after A/cenfion-Day ; Trinity-Term, which begins 
the Friday after Trinity Sunday, and ends the Wednefday 
fortnight after ; and Michaelmai-Term, that begins the 6th 
of Now. (if a week day) and ends the 28th of Now. Each 
term has certain returns; as Hiliary-Term has four, Eaffer 
hath five, Trinity four, and Michaelmas four: And by 
fratute, Trinity-Term was abridged four returns ; and Mi- 
chaelmas-Term two returns ; for thofe terms were formerly 
longer than now, till contracted by the f{tatutes 32 H. 8. 
¢. 21, and 16 Car. 1.00. 16i 

‘There are four days in term, called the E/foin-Day 3 
the day of exceptions ; the day of returns of writs; and 
the day of appearance, called the Quarto die poft: The 
term is faid to begin on the Effin Day, when one judge 
fits in each court of law at Weffminffer, to take and enter 
effoins ; but the third day afterwards is the firft day of 
the term, at which time the judges in all the courts fit to 
do the bufinefs of the term. 2 Lill. Abr. 569. All the 
term in conftruétion of law ig accounted but as one day 
to many purpofes ; for a plea that is put in the lat day of 
a term, is a plea of the firft day of the term; and a judg 
ment on the laft day of term is as effectual as on the firft 
day. Trin.’ 23 Car. B R. See Wilfon, Par. 1. fo. 37% 
And for this reafon, the judges may alter and amend their 
judgments in the fame term, &c. It has been held, that 
the courts fit not but in ‘erm, as to the giving of judg- 
ments: And the judges of B. R; and C. B: before Trinity 
Term 1651, did not fit longer in court than.till one a clock 
upon the laft day of zerm ; becaufe they would not en- 
courage attornies to neglect their client’s bufinefs till the 
laft day of term, as too commonly they do, to the toil 
of the court, and too much hurry in difpatch. Mich. 
22 Car. 2. Lill. gt. 

Terms have been adjourned, and returns of writs and 
proceffes confirmed. 1 W. & M: Sef. i. ci 4. Where 
there is a term intervening between the ¢e/fe and return 
of a writ of Capias, &c. or when the term to which a 
fuit is continued is adjourned, and the fait is not ad- 
journed, it is a difcontinuance, Gc. 2 Hawk. 298. 

The ifuable terms are Hilary and Trinity-terms only ; 
fo called, becaufe in them the iffues are joined and re- 
cords rhade up of caufes, to be tried at the Lent and fum- 
mer afi/es, which immediately follow. 2 Lill. Abr. 568. 
By the Stat. 24 Geo. 2. ¢. 48. After -Michaelmas day 
1752, there fhall only be four returns in Michaelmas- 
term, viz. The morrow of Æl] Souls, the morrow of St. 
Martin, in eight days of St. Martin, and in fifteen days of 
St. Martin. And Michaelmas-term fhall begin on the faid 
morrow of All Souls, (except it be Sunday, and then on the 
morrow next after) for the keeping of effoins, &c, And 
full term fhall begin on the fourth day of the faid morrow of 
All-Souls, (except it be Sunday, ahd thén on the morrow 
next after.) And that for the more {peedy proceedings 
in writs of dower unde nihil habet, and by writs of entry 
for common recoveries to be {ued and pfofecuted by writs 
of entry, or by writs of right of advowfon, and in all 
other real actions, after Michaelmas 1752. 

If any writ in any fuch action come in and be return- 
able in the Common Pleas on the morrow of All-Souls, 
then day fhall be given in fifteen days of St. Martin; if 

on 
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on the morrow of St. Martin, then in eight days of St. 
Hilary ; if in eight days of St. Martin, then fifteen days 
of St. Hilary; if in fifteen days of St. Martin, then on 
the morrow of the Purification; if in eight days of St. 
Hilary, then in eight days of the Purification; if in fifteen 
days of St. Hilary, then in fifteen days of Eafter ; if on 
the morrow of the Purification, then in three weeks from 
the day of Eaffer; if in eight days of the Purification, 
then in one month from the day of Zafer ; if in fifteen 
days of Ea/fer, then in five weeks from the day of Eaffer ; 
if in three weeks from the day of Eafer, then on the 
morrow of the A/cenfion ; if in one month from the day 
of Eafer, then on the morrow of the Holy Trinity; if in 
five weeks from the day of Zafer, then in eight days of 
the Holy Trinity ; if on the morrow of the Afenffon, then 
in fifteen days of the Holy Trinity ; if on the morrow of 
the Holy Trinity, then in three weeks from the day of 
the Holy Trinity; if in eight days of the Holy Trinity, 
then on the morrow of all ÆI Souls; if in fifteen days of 
the Holy Trinity, then on the morrow of St. Martin; if 
in three weeks of the Holy Trinity, then in eight days of 
St. Martin, 

In writs of dower unde nihil habet after iffue joined, 
fifteen days between the tefte and return of the venire fa- 
cias, and any other procefs for the trial fhall be fufficient. 
And all writs having day from the fourth day of the mor- 
row of the d/enfion, to the morrow of the Holy Trinity 
fhall be good, though there be no fifteen days between the 
tefte and return. Special days and returns may be ap- 
pointed by the judges in fuch cafes as have been ufual. 
The days of Affife in darrein prefentment, and in a plea of 
quare impedit appointed by the Srat. of Marlebridge ; and 
the days to be given in attaint by Stat. 5 E. 3. and alfo 
in Stat. 23 H. 8. not being contrary to this act, fhall be in 
force. Day for {wearing the mayor of London ninth No- 
vember, unlefs it be Sunday, and then the next day. The 
morrow of St. Martin ‘yearly, appointed for nominating 
fheriffs in the Exchequer. 

The terms in Scotland are Martinmas, Candlemas, Whit- 
funtide and Lammas, at which times the court of Exchequer, 
ére. there is to be kept. Stat. 6 Ann. c. 6. And the 
terms of our univerfities for ftudents, are different in time 
from the terms of the courts of law. See farther as to the 
original of our law terms, Black. Com. 3 V. 275. As to 
the efloign-day, id, 278. As tothe firit day of the term, 
fd. ibid, And as to the returns. Jd. 277. 

Terms of the ato, Are artificial or technical words 
and terms of art, particularly ufed in and adapted to the 
profeffion of the Jaw. z Hawk. P. C. 239. 

Terms for Payment of Went, Or rent terms, the 
four quarterly feafts, upon which rent is ufually paid. 
Cartular, Sti: Edmund. 238. 

Terra, In all the furveys in Dome/day regifter, is taken 
for arable land, and always fo diftinguifhed from the Pra- 
tum, Se. Kennet’s Gloff. 

Terra afirmata, Signifies land let to farm. 

Cerra Wolcalis, Woody lands, accofding to an in- 
quifition, 8 Car. 1. 

Cerra Culta, Land that is tilled or manured ; as terra 
inculta is the contrary. Mon. Ang. tom. 1. pag. 500. 

Terra debilis, Weak or barren ground. Ing. 22. 
R2 

Terra dominica bel indominicata, The demefne land 
of a manor., Cowll. 

Terra Excultabilis, Such land as may be ploughed. 
Mon. Ang. tom. 1. p. 426. 

Cerra extendenda, Is a writ directed to the efcheator, 
&c. willing him to enquire and find out the true yearly 
value of any land, Fc. by the oath of twelve men, and 
to certify the extent into the Chancery, Sc. Reg. of Writs, 

0. 293. 
1 Terra frufea, Frefh-land, or fuch as hath not been 
lately ploughed ; likewife written Zerra frifca. Mon. Ang. 
2. par. f. 327. 

Terra hydata, Was land fubje&t to the payment of 
hydage, and the contrary was terra non hydata. Selden. 

Terra lucvabilis, Land that may be gained fromthe 
fea, or inclofed out of a wafte, to a particular ufe, Mon. 
Ang. 1 Par. f. 406. 
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Terra Momannozum, In the beginning of H. 3- 
fuch land in England as had been lately held by fome 
noble Norman, who by adhering to the French King, or 
Dauphin, had forfeited his eftate in this kingdom, which 
by this means became an efcheat to the crown, was called 
Ferra Normannorum, and reftored, or otherwife difpofed 
at the King’s pleafure. Paroch. Anti. p. 197. 

Terra nova, Is land newly aflarted and converted 
from wood ground to arable, vel terra, noviter.conceffa, 
Spelm. 

Terra Putura, Land in forefs held by the tenureof . 
furnifhing man’s meat, horie-meat, Sc. to the keepers 
therein. See Putura. 

Terra fabulofa, Gravelly or fandy ground. Ing. 10 
Ed. 3. 1. 3. 

Cerra veftita, Is ufed in old charters for land fown 
with corn, Cowell. 

Cetra toainabilis, Tillable land. Jd. ih 

Terra woarennata, Land that has the liberty of free 
warren. Rot. Parl. 21 Ed.1. 

Terrae bofcales, Woody lands. Ing. 2. par. 8 Car. 1. 
num. 71. 

Terrae teffamentales, Lands that were held free 
from feodal fervices, in allodio, in Jocage, defcendible to 
all the fons, and therefore called Gawel- kind, were devife- 
able by will, and thereupon called Terre tefamentales, 
as the Thane who poffeffed them was faid to be teffamento 
dignus, See Sir Henry Spelman of Feuds, cap. 5 

Cerrage, (Yerragium,) Edward the third granted to 
John of Gaunt, and Blaunch his wife, for their lives, quod 
Jint quieti de thelonio, paffagio, foccagio, laftagio, tallagio, 
caruagio, prifcagis, pickagio J terragio, which feems to 
be an exemption a precariis, viz. Boons of ploughing, 
reaping, &c. and perhaps from all land-taxes, or from 
money paid for digging and breaking the earth in fairs 
and markets. Cowell. 

Cerrar, Or Terrier, (Terrarium, catalogus Terrarum) ls 
a land-roll, or furvey of lands, either of a fingle perfon, 
or of a town; containing the quantity of acres, tenants 
names, and fuch like; and in the Exchequer, there is a 
terra of all the glebe-lands in England, made about 1: E. 
3. Stat. 18 Eliz. cap. 17. 

Terrarius, A Land holder, or one who poffeffes many 
farms of land. Leg. W. 1. i 

Terrariug Coenobialis, An officer in religious houfes, 
whofe ofice was to keep a ¢errier of all their eftates, and 
to have the lands belonging to the houfes exaétly furveyed 
and regiftred ; and one part of his office was to entertain 
the better fort of convent-tenants, when they came to pay 
their rents, ce. Hift. Dunelm, 

Cerre-tenant, Tertenant, (Terre Tenens) Is he who 
hath the aétual poffeflion of the land: For example, a 
lord of a manor has a freeholder, who letteth out his free- 
hold to another, to be poffefled and occupied by him, fach 
other is called the Yertenant. Weft. Symb. par. 2. Briton, 
cap. 29. In the cafe of a recognizance, ftatute or judg- 
ment, the heir is chargeable as tertenant, and not as heir ; 
becaufe by the recognizance or judgment, the heir is not 
bound, but the anceftor cencedit that the money de terris, 
Fc. levetur. 3 Rep. 12. Plea of tertenancy, ina Scire 
fac. Fe. Vide Cro. Eliz. 872., Cro. Fac. 506. See Scire 
facias and Black. Com. 2V. 91, 328. : 

Terris, Wonis ¢ Catallis rehabendis pok Purga- 
tionem, A writ for a clerk to recover his lands, goods 
and chattels formerly feized, after he had cleared himfelf 
of the felony of which he was accufed, and delivered to 
his ordinary to. be purged. Reg. Orig. 68. ; 

Terrig € -Caftallis tentis ultra debitum levatum, 
Is a judicial writ for the reftoring of lands or goods toa 
debtor, that is diftrained above the quantity of the debt, 
Reg. Fudic. 38. 

Terris liberandis, A writ lying for a man convifted 
by attaint, to bring the record and procefs before the King, 
and take a fine for his imprifonment, and then to deliver 
him his lands and tenements again, and releafe him of the 
Strip and Wafle. Reg. Orig.232z. It is alfo a writ for the 
delivery, of lands to the heir, after homage and relief per- 
formed ; or upon fecurity taken that he fhall perform. 


them. Ibid. 293, 313+ 
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` Certian, A meafure of eighty-four gallons ; fo called 
ecane it is a third part of a tun. 1 R. 3, 13. 2H. 
6. yk 
. ‘Eet, As to bring one to the zef, is to bring him to a 
k: "trial and examination, &c. By the act of King Cha. 2. 
= commonly called the Te/-aé, all officers civil and mili- 
__—__‘ tary are to take the oaths and zef; and if they negle& it, 
and execute any office within the words of that ftatute, be- 
i ing legally convicted thereof upon information, prefent- 
x = ment, or indictment, in any of the courts at Wefminfter, 
= Omat the affifes, they fhall forfeit 500 /. to be recovered 
him who will fue for the fame in any action of debt, 
3 Ge 25 Car. 2. c. 2. See Black. Com. 4.V.57,432. 
: "Teh de ebil, Is an ancient record in the cuftody of 
i the King’s remembrancer in the Exchequer, compiled by 
John de Nevil, a juftice itinerant in the 18 & 24 of King 
Hen, 3. containing an account of lands held in grand fer- 
jeanty, with fees and efcheats to the King, &ec. 
- Cefkament, (Lefamentum) Is thus defined by Plowden, 
= Tfamentum eff teftatio mentis, a tefament is a witnefs of 
the mind: But Aulus Gellius, lib. 6. cap. 12. denies it 
k- to be a compound word, and faith, It is verbum fi implex, 
as Calceamentum, Plaudamentum, re c. And therefore it 
may be thus better defined, Teffamentum eff ultime. volun- 
pr tatis jufla fententia, de eo quod quis poft mortem Juan fieri 
= vult, Fe, Of teffaments there are two forts, viz. a tef- 
tament in writing, and a teftament in words, which is 
called a Nuncupative teffament, which is, when a man 
being fick, and for fear, left death, want of memory, 
or fpeech, fhould come fo fuddenly upon him, that he 
_ fhould be prevented if he ftaid the writing of his teflament, 
 defires his neighboururs and friends to bear witnefs of his 
lat will, and then declares the fame before them by 
ve which after his deceafe is proved by witneffes, 
put in writing by the ordinary, and then ftands in 
5 as E force as if ithad at the firt, in the life of the 
E “teftator, been put in writing, except only for lands, 
which are only devifeable by a setament put in writing 
in the life of the teftator. See Co. on Lit. lib. 2. c. 10. 
T f167: Plowd. fol. 541. Paramore and Furdley’s cafe. 
— Co. 6 Rep. Margui/s of Winchefter’s cafe. Teftament 
was anciently ufed (according to Spelman) pro fcripto 
charta wel inftrumento, quo predicrum rerumve aliarum 
tranfaGiones perficiuntur, fic ditum quod de ea re vel tef- 
timonium ferret vel teflium nomina contineret. —— Si quis 
contra hoc mee authoritatis tettamentum aliquod machinari 
impedimentum præfumpfit. Charta Croylandiz ab Æthel- 
baldo Rege. Anno’ Domini 716. Cowell, See Wills 
and Teffaments, andy Black. Com. 2 V. 10, 12, 373, 489, 
499: 4-417, 423. $ 
= _ Geamentarp Caufes. A fpecies of caufes belong- 
ing to the ecclefiaitical jurifdition. They were origi- 
ninally cognizable in the King’s courts of Common law, 
viz. the county courts 5 and afterwards transferred to 
the jurifdiction of the church by the favor of the crown, 
as a natural confequence of granting to the bifhops the 
adminiitration of inteftates effects. 

As obferved by Lindezvede, the ableft canonift of the 
fifteenth century, teftamentary caufes belong to the 
ecclefiaflical courts ‘¢ de confuetudine Anglice, & fu- 
é per confenfu regio &'fuorum procerum in talibus ab 

E antiguo conceflo.” Provincial, l. 3. t. 13. fol. 176 
Black. Com. .3.V. 95, which vide. 
hy Fefbamentarp Guardian.. By 12 Car. 2. c. 24: any 
s AE may by deed or will, difpofe of the cultody of his 
hild, either born or unborn, to any perfon, excepta 
opith recufant, either in pofleflion or reverfion, until 
h child attains the age of one and twenty years. The 
Pas fo appointed are called guardians by /tatute or 
Cee guardians, N.B. The power and reciprocal 
= duty of a guardian and ward are the fame, pro tempore, 
_ asthat of a father and a child. Black, Com. 1 V. 462. 
- Tekamentary Jurifvition in Equity. For want of 
a power of ‘difcovering, at law, what refs only in the 
> ‘private knowledge of ‘the party, courts of equity have 
) acquired a concurrent jurifdition with every other court, 
in all matters of account. As incident to accounts, 
they take a concurrent cognizance of the adminiftration 
of the perfonal affets, confequently of debts, legacies, the 


diftribution of the refidue, and the conduét of execu- 
tors and adminiftrators. Black, Com. 3 V. 437. 

Cekamentarpy Jurildittion in Spiritual Courts, 
See Teftamentary Caufes, and vide farther, Black. Com. 3 
V.97. 47.414. 

eftamento annexo, Adminiftration cum. If a tefta 
tor makes his will, without naming any executors, or if 
he names incapable perfons, or if the executors named 
refufe to act; in any of thefe cafes, the ordinary muft 
grant adminiftration cum teffamento annexo, to fome other 
perfon. Black. Com. 2V. 503, 504. 

Eeftatoz, (Lat.) He that makes a teftament. See 
Swinburn of Wills and Teftaments. And efpecially fee a 
Differtation of the probate of wills or teftaments by the 
learned Sir Henry Spelman among his late remains, pag. 
127 

Tettatum, Is a writin perfonal aétions, where the de- 
fendant cannot be arrefted upon a capias in the county 
where the aétion is laid, but is returned zoz eff inventus by 
the fheriff; then this writ fhall be fent out into any other 
county where fuch perfon is thought to be, or to have 
wherewith to fatisfy: And this is termed a Teffatum, by 
reafon the fheriff hath ze/fified that the defendant was not 
to be found in his bailiwick. Kitch. Ret. Writs, 287. 

@efke, A word generally ufed in the laft part of all 
writs ; wherein the date is contained ; which begin with 
thefe words, Teffe meipfo, &c. if it be an original writ 5 
or tefte the lord chief jujtice, Sc. if judicial. There mut 
be at leaft fifteen days between the see and return of every 
procefs awarded from the King’s Bench into any foreign 
county. Co. Litt. 134. See Writs. 

Eelkimonial, Is a certificate under the hand of a jufticé 
of peace; re/ifying the place and time, when and where a 
Joldier or mariner landed; and the place of his dwelling and 
birth unto which he is to pafs. 39 Eliz. cap. 17. And 
formerly se/fimonials were to be given by mayors and con- 
{tables to /ervants quiting their fervices, &c. 5 Eliz. 


cap. 4. 

eS titimoniats of Clergy, Are neceffary to be made by 
perfons prefent, that a clergyman inducted to a benefice 
hath performed all things according to the a& of uni- 
formity ; to evidence that the clerk hath complied with what 
the law requires on his inftitution and indudtion, which 
in fome cafes he fhall be put to do. Count. Parf. Comp. 
24, 26. 

AEk moiniga: Is French for Witneffes, and Te/tmoig- 
nage, Teftimony. Law Fr. Dig. 

Tekton or Ceftoon, Commonly called Zefer, a fort of 
money, which among the Frezch did bear the value of 182. 
but being made of brafs lightly gilt with filver, in the 
reign of K. Hen, 8. it was reduced to izd. and afterwards 
to 6d. Lownd’s Eff. on Coins, pag. 22. 

Certus, A text or fubjeé of a difcourfe, and is men- 
tioned by feveral authors to fignify the Mew Teffament ; it 
was written in golden letters, and carefully preferved in the 
churches. 

Tertus magni Bitaris, We read of in Dome/day and 
Cartular S. Edmund. 

Tertus WRoffenfis, An ancient manufcript, containing 
the rights, cuftoms, and tenures, €c. of the church of 
Rochefter, drawn up by the bithop of that fee, anno 1114. 

Thames. If any perfon procure any thing to be done 
to the annoyance of the Thames, in making fhelves, dig- 
ging, és. or fhall take away any boards or ftakes, under- 
mine banks, &c. therein, he fhall forfeit 5 /. fat. 27. 
Hen. 8. And no fifherman fhall caft any foil, gravel, or 
rubbifh in the Thames ; nor drive any piles iv the faid ri- 
ver whereby the common paflage may be hindted, on the . 
penalty of 10 2. Ord. 10 July 1763. And there are fe- 
veral ordinances of the Lord Mayor of London, Sc. for re- 
gulating the fifhing in the river Thames. Cit. Lib. 148. 
See Watermen, (Fc. Shares in the Thames water-works, 
how taxable. 30 Geo, 2. c. 3. fed. 53. 

Thanage of the Ling, (Thanaginm ‘Regis,) Signified 
a certain part of the King’s laud or property, whereof 
the ruler or governor was called Thane, Cowell. 

Thane, (From the Sax, Thenian, minifirare,). Was 
the title of thofe who attended the Englifh Saxon Kings 
in their courts, and who held their lands immediately of 
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thofe Kings, and therefore in Dome/day, they were pro- 
mifcuoufly called thani E&F ferwvientes Regis, though not 
long after the conqueft the word was difufed, and in- 
ftead thereof, thofe men were called Barones Regis, who 
as to their dignity, were inferior to earls, and took place 
next after Bifhops, Abbots, Barons and Knights. There 
were alfo thani minores, and thofe were likewife called 
barons: They were lords of manors, and had a particu- 
Jar jurifdiction within their limits, and over their own 
tenants in their courts, which to this day are called court- 
barons: But the word fignifies fometimes a nobleman, 
fometimes a freeman, fometimes 4 magiftrate, but more 
properly an officer or minifter of the King. Edward 
King grete mine Bifceops, and mine Eorles, and all mine 
Thegnes on that foiren, wher mine Preftes in Paulus 
minifier habband land, Charta Edw. Conf. Pat. 18. H. 
6. m. 9. per Infpe&. Lamb. in his Expofition of Saxon 
words, verb. Thanus. And Skene de verbor. fignif. faith, 
That it is a name of dignity, equal with the fon of an 
earl. This appellation was in ufe among us after the 
Norman conquett, as appears by Dome/day, and by a cer- 
tain writ of William the Firft: Willielmus Rex Jalutat 
Hermannum epifcopum, SF Stewinum, & Britwi, & omnes 
Thanos meos in Dorfeffrenfi pago amicabiliter, MSS. de 
Abbatsbury. Camden fays, They were enobled only by 
the office which they adminiftred. Thanus Regis is taken 
for a baron. 1 Inf. fol. 5. 1. And in Domefday 
tenens, qui eff caput manerii. See Mills de Nobilitate, 
fol. 132. The Saxon Thane was fo called from Thenian, 
fervice ; and in Latin miniffer, a miniftrando. So that a 
Thane at firt (in like manner as an earl) was not pro- 
perly a title of dignity, but of fervice. But according 
to the degrees of fervice, fome of greater eftimation, 
fome of lefs : So thofe that ferved the King in places of 
eminence, either in court, or commonwealth, were cal- 
led Thani majores and Thani Regis. 'Thofe that ferved un- 
der them as they did under the King were called Thani 
minores, or the lefler Thanes. Cowell, See Spelman of 
Feuds, cap. 7. : 

Thane-Iands, Such lands as were granted by charter 
of the Saxon Kings to their Thanes ; which were held with 
all immunities, except the threefold neceflity of expedi- 
tions, repairs of caftles, and mending of bridges. — 
T; as fignified alfo land under the government of a Thane. 
Skene. 

@hafcia, A certain fum of money or tribute impofed 
by the Romans on the Britons and their lands. Leg. H. 
1.0. 78. ‘ 

Theft, (Furtum) Is an unlawful felonious taking away 
of another man’s moveable and perfonal goods, againft 
the will of the owner ; And this is divided into Theft 
fimply fo called, and Petit Theft ; whereof the one is of 
goods above the value of twelve pence, and is felony ; and 
the other under that value, called Larceny. Theft is alfo 
from the per/on, and in the prefence of the owner, and in 
his abjence, and either open or private Theft ; the civil 
law judges open Theft to be fatisfied in its punifhment 
by the recompence of double: But the law of Eugland 
adjudges both thefe offences felony. Weft. Sym. par. 2. 
Vide Larceny. Robbery. And Black. Com, 4 V. 229, 
z 
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heft-bote, (From the Sax. Theof, i. e. Fur, & Bote, 
compenfatio) Is the receiving of a man’s goods again from 
a Thief, after ftolen, or other amends not to profecute 
the felon, and to the intent the Thief may efcape ; which 
is an offence punifhable with fine and imprifonment, Sc. 
H. P.C.130. See Compounding of Felony, Mi/prifion of 
Felony, and Black. Com. 4V. 133. 

Thelonium, or Weebe efendi quieti ne Chelonio, 

Ts a writ lying for the citizens of any city, or burgeffes 
of any town, that have a charter or prefcription to free 
them from fo//, againft the officers of any town or mar- 
ket, who would conftrain them to pay toll of their 
merchandize contrary to their faid grant or prefcription. 
F. N. B. fol. 226. 

' Thelonmannus, The toll-man, or officer who received 
toll. Cartular Abbat. Glafton. MS. 446. 

Chelonio rationabili habendo p20 Dominis haben- 

tibus dominica Begis ad firmam, Is a writ that lies 

. for him that hath of the King’s demefne in fee-farm to 
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recover reafonable toll-of the King’s tenants there, if 
his demefne hath been accuttomed to be soed. Reg. id 
Orig. fol. 87. ¢ 
Whemmagium, A duty or acknowledgment paid by A 

inferior tenants in refpe& of theme or team. Cowell, — 
Chenicium, Thenicii agrorum, i, e. Arborum crefcen- i 
; 





tium circa agros pro claufura eorum, vulgarly called hedge- 
rows, or dike-rows. Lindw. Covell, 

Ebeoven, In the degrees or diftin&tions of perfons 
among the Saxons, the earl or prime lord was called © 
thane, and the King’s thane ; and the husbandman or in- 
ferior tenant was called theodan, or under zhane. See 
Thane and Spelman. 

Cheotwes, The bondmen among our Saxons were cal~ 
led rheowes and e/nes, who were not counted members 
of the commonwealth, but parcels of their matters goods 
and fubftance. Spelman of Feuds, cap. 5. 

Thefaurus, Was fometimes taken in. old charters for 
thefaurarium, the treafury ; and hence the dome/day regifter 
preferved in the trea/ury or exchequer, when kept at Win- . 
chefter, hath been often called Lider Thefayri. Chart.  - 
Q. Maud. wife of King Henry 1. 

Chethinga, A word fignifying a tithing: Tithingman= 
nus, atithingman. Sax. 

Chew or Cheotwe, (Sax.) A flave or captive ; bond- 
men among the Saxons were called Theowes and E/nes, 
who were not accounted members of the common wealth, 
but parcels of their mafters goods and fubftance. Spel. 
Feuds, cap. 5. ” 

Thiefetaker. Vide Felony. 

Things, in general, the chief part of every thing, is 
the beginning of it; but the end thereof, though it be 
laft in the execution, is firft in intention, and therefore 
favoured in law. 1 Inf. 298. 10 Rep. 25. Things which - 
are more worthy, are ever preferred before thofe lefs 
worthy ; and draw the others after them.- Plowd. 169e d 
1 Infl. 44. But Things may be deftroyed by the fame 4 | 
way or manner they were made. 6 Rep, 15. 2 Repe Sy 
53. See Black. Com. 2 V. 1, 16, 384. rom | 

Chingus, The fame with Téanus ; a nobleman, knight 
or freeman. Cromp. Furi/d. 197. 

Thirdbozoto, Is ufed for a conftable, by Lambard in a, 
his duty of conjables, p,6. And in the fat. 28 H. 8. ce 
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Thirdings, i. e. The rhird part of the corn growing 
on the ground, due to the Jord for a heriot on the death | 
of his tenant, within the manor of Zurfat in Com. Herea - 
ford. Blount. Ten. 

Third Might BWion-hinde, (¢rium noGium hofpes) By 
the laws of St. Edward the Confefor, if any man lay a 
Third Night in an inn, he was called a Third Night Awn- 
hinde, for whom his bof was an{werable, if he committed 
an offence: The frf night Forman-Night or Uncuth, he 
was reckoned a ftranger; the /econd night, Twa Night, a 
guet ; and the rhird night, an dgen-binde, or Awn-hinde, 
a domeftick, Brad. lib. 3. 

Thirv-peny, (Denarius Tertius) See Denarius Tertius 
Comitatus, 

Thifkle-take. It was a cuftom within the manor, of 
Halton, in the county palatine of Cheffer, that if in 
driving beafts over the common, the driver permits them 
to graze or take but a rhifle, he fhall pay a half-penny a 
beait to the lord of.the fee. And`at Fifferton in Notting- 
hamfbire, by ancient cuftom, if a native or a cottager 
killed a {wine above a year old, he paid to the lord a 
penny, which purchafe of leave to kill a hog was alfo 
called thifle-take. Reg. Priorat. de Thurgarton. Cow- 
ell. 

Chokes, Fih with broken bellies, 22 E. 4. cap. 2. 
which by the faid ftatute are not to be mixt or packed 
with tale-fi/h. 

Thorp, Cheep, Trop, Either in the beginning or 
end of names of places, fignifies a ftreet or village, as ` 
Aldeftrop: From the Sax. Thorp, villa, vicus. 

heave of Cow, (Trava bladi, from the Saxon 
Threav, i.e. a bundle, or the Britith drefa, i. e. twen- 
ty-four) In mof parts of England coniifts of twenty- 
four fheaves, or four fhocks, fix fheaves to every fhock, 
2 H. 6. cap. 2. yet in fome counties they reckon ne 

twelve 
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-twelve fheaves to the thrave. King Athelfan, anno 923, 
gave by his charter to St. John of Beverly’s church, four 
thraves of corn trom every plough-land in the Zaf-Rid- 
ing of York/hire. Cowell. 

. Thad, Thread, outneal, to what duties liable on 
importation, 4 Will. 7 M. c. 5. 
from the two third fublidies, 7 Ann. c. 7. 

Threatening Letters. By 9 Geo. 1. c. 22. Amend- 
ed by 27 Geo. 2. c. 15. Knowingly to fend any Letter 
without a name, or with a fictitious name, demanding 
money, venifon, or any other valuable thing, or threat- 
ening (without any demand) to kill or fire the houfe of 
any perfon, is made felony without benefit of clergy. 
This offence was formerly high treafon, by the far. 8 
Hen. 5.c. 6. 

Thats, Threats and menaces of bodily hurt, through 
fear of which a man’s bufinefs is interrupted, a fpecies 
of injury to individuals. A menace alone, without a 
coniequent inconvenience, makes not the injury; but 
to compiete the wrong, there muft be both of them to- 
gether. The remedy for this is in pecuniary damages, 
to be recovered by action of trefpafs wi et armis, this 
being an inchoate, though not an abfolute violence. 
Black. Com. 3 V. 120. As to threats or menaces where 
bodily harm is juftly feared. See Security for the Peace, 

Ce 

Thats of Acculation, to extozt Money. Sending 
letters, threatening to accufe any perfon of a crime 

unifhable with death, tranfportation, pillory, or other 
infamous punifhment, with a view to extort from him 
any money or other valuable chattels, is punifhable by 
flatute 30 Gea. 2. c. 24. at the difcretion of the court, 
with fine, imprifonment, pillory, whipping, or tranfpor- 
tation for feven years. : 

Thrngus. See Drenches. Quia vero non erant ad- 
buc tempore Regis Willielmi milites in Anglia, Jed Thren-- 
ges, præcipit Rex ut de eis milites fierent ad defendendam 
teriam, fecit autem Lanfrancus Threngos Juos milites, Sc. 
Somner’s Gavelk. pag. 123, 210. They were vaffals, 
but not of the loweft degree of thofe who held lands of 
the chief lord ; the name was impofed by the conqueror ; 
for when one Edward Sharnbourn of Norfolk, and others, 
were ejected out of their lands, they complained to the 
Conqueror, infifting that they were always on his fide, 
and never oppofed him, which upon enquiry he found 
to be true, and therefore he commanded that they fhould 
be reftored to their lands, and for ever after be called 
drenches. Spelm. 

Thrimfa,, (Sax. Thrim. Three) Was an old piece of 
money of three fhillings, according to Lambard, or the’ 
third part of a fhilling, being a German coin paffing for 
4d. Selden’s Tit. Hon, p. 604. 

Chrithing, (Thrithingum) A court confifting of three 
or four hundreds, Stat. Merton, 2 Infi. 99. 

Throwers and Chrowing of Diilk. See Silé. 

Thuanus, the fole printing thereof granted to Samuel 
Buckley, 7 Geo. 2. ci 24. 

hude ‘Ueald, (Sax.) A woodward, or perfon that 
looks afier the woods. 

Ehumeluim, Signifies a thumb: ’Tis mentioned in 
Leg. Ine, cap. 55. apud. Brompton. 

Ghimertnick, A Saxon word, which in fome old wri- 
ters is taken for the cuftom of giving entertainments 
ia the fheriff, &'c. for Three Nights. Rot. 11 & 12° 

16:2. 

Vick and Ticking, to what duties liable on impor- 
tation. 4 W. ee M. c. 5 

Tical, A piece of money in China, of two pounds, fix- 
teen thillings, and three pence value. Merch. Dia. 

Cidetmen, Are certain officers of the cuffom-houje, ap- 
pointed to watch or attend upon fhips, till the cuftoms 
are paid ; and they are fo called, becaufe they go aboard 
the fhips at their arrival in the mouth of the Thames, and 
come up with the side. 

Tierce, (Fr. Tiers, i.e. athird) Is a meafure of wine, 
oil, Fc. containing the zbir part of a pipe, or forty- 
two gallons. Svat. 32 H. 8. c. 14. 

Tigh, (Sax. Zeag) A clofe or inclofure mentioned in 
ancient charters; which word is ftill ufed in Kent in the 
fame fenfe. Chart. Eccl. Cant. 


Sifters thread exempt | 
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Tibla, (Sax,) Signifies an accufation in the laws of 
K. Canutus. 

Titles, The earth for tiles isto be digged and caft up 
before the firit of November yearly, and to be ftirred and 
turned before the firt of February following, and ‘be 
wrought before the firt of March : And every common 
tile mult be in length ten inches and a half, in breadth, 
fix inches and a quarter, and thicknefs half an inch and 
half a quarter; roof tiles are to be thirteen inches in 
length, and of the fame thicknefs as the common files, 
&-. And if any perfons put to fale any ziles contrary 
hereto, they fhall forfeit double value, and be fined. 
Stat. 17 Ed. 4. c. 4. By a late ftatute, pax tiles muft be 
thirteen inches and a half long, nine inches and a half 
broad, and half an inch thick, &c. and the penalty for 
making faulty bricks and tiles is 20s. for every thoufand 
fo made. Stat. 12 Geo. 1. c. 35. See Bricks. 

Tillage, (Agricultura) Is of great account in law, 
as being very profitable to the commonwealth; and 
therefore arable land hath the preference before mea- 
dows, paftures, and all other ground whatfoever: And 
fo careful is our law to preferve it, that a bond or 
condition to reftrain tillage, or fowing of lands, Gc. 
is void. 11 Rep. 53. ‘There are divers ancient fta- 
tutes for incouragement of ¢i//age and husbandry, as the 
4 Hen. 7. 25 Hen. 8. 33 Hen. 8. 5 & 35 Eliz. 21 Fate 
I. 15 Car. 2. 

Tilting. Where one kills another in fighting at 
tilting, by the King’s command, the accident is excu- 
fable : But if it be by żilting without the command of the 
King ; or by parrying with naked {words, covered with 
buttons at the points, &c, which cannot be ufed without 
manifeft hazard of life, it will be felony of manflaughter. 
Hee Gogi: 

Timber, Is wood fitted for building, or other fuch like 
ufe; and in a legal fenfe extends to oak, ath and elm, 
&c. 1 Roll. Abr. 649. Leffees of land may not take 
timber trees felled by the wind ; for thereby their {pecial 


property ceafes. 1 Keb. 691. Timber, Ge. ftolen, is to 
be fevered from the foil to make it criminal. See Ye/v. 
152 


As tə the importation, &c. of timber, fee the feve- 
ral ftatutes of 12 Car. 2. c. 18. 1362 tas Car. 2. ¢. 11. 
2W.S M, fef. 2.¢. 4. 6 Geo. i. c 15. 

Againft cutting up, barking or deftroying of timber, 
1 Geo. 1, flat. 2. c. 48. 6 Gori. c. 16. 

Oak timber, (except for building) to be felled in April, 
May and June, 1 Fac. 1. c. 22. f. 20. 

By 6 Geo. 3. c. 36. Any one who fhall, in the night- 
time, lop, top, cut down, break, throw down, bark, 
burn, or otherwife {poil or deftroy, or carry away, any 
oak, beach, afh, elm, fir, chefnut, or afp, timber-tree, 
or other tree or trees ftanding for timber, or likely to 
become timber, without the confent of the owner; or 
fhall, in the night-time, pluck up, dig up, break, fpoil 
or deftroy, or carry away, any root, fhrub, or plant, 
roots, fhrubs, or plants, of the value of five fhillings, 
and which fhall be growing, ftanding, or being in the 
garden ground, nurfery ground, or other inclofed ground, 
of any perfon or perfons whomfoever; fhall be deemed 
and conftrued to be guilty of felony, and the offenders 
may be tranfported, ‘Thofe who are affifting, and pur- 
chafers, knowing the things to be ftolen, fhall be liable 
to the fame punifhment, as if they had ftolen the fame. 

By 6 Geo. 3. c. 48. Every perfon convicted of dama- 
ging, deftroying, or carrying away any timber-tree or 
trees, or trees likely to become timber, without confent 
of the owner, &c. fhall forfeit for the firft offence not 
exceeding 20/. with the charges attending : and on non- 
payment, are to be committed for not more than 12, 
nor lefs than 6 months; for the fecond offence, a fum 
not exceeding 30/. and on non-payment, are to be com- 
mitted for not more than 18, nor lefs than 12 months ; 
and for the third offence are to be tranfported for 7 
years, 

All oak, beech, chefnut, wallnut, ath, elm, cedar, 
fir, afp, lime, fycamore, and birch trees, fhall be deemed 
and taken to be timber-trees within the meaning of the 
aét. Perfons convitted of plucking up, fpoiling, or ta- 
king away, any root, fhrub, or plant, out of private 
cultivated 
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cultivated ground, fhall forfeit for the firft offence, any 
fum-not exceeding 40 s. with the charges; for the fecond 
offence a fum not exceeding 5/. with the charges; and 
for the third offence are to be tranfported for feven years. 
Perfons hindering, or attempting to prevent feizing of- 
fenders, forfeit 10 /. to the perfon convicting them ; and 
if not paid down, to be committed to hard labour, not 
exceeding fix months. Vide the ftatute, and Black. Com. 
ZZ. AW. 233% 

Timber for the Pavy. An att for the increafe and 
prefervation of timber, within the foreft of Dean: 20 
Car. 2. c. 3. And two thoufand acres of land in the 
new foref? were ordained to be inclofed, for preferving 
timber for the navy royal, by fat. 9 F 10 W. 3. c. 36. 

Cimberlone, A fervice by which tenants were to carry 
timber felled from the woods to the lord’s houfe. Thorn’s 
Chron. 

Time and Place, Are to be fet forth with certainty in 
a declaration ; but zime may be only a circumftance 
when a thingswas done, and not be made part of the 
iffue, Jc. 5 Mod. 286. TIt has been held, that an im- 
poflible zime is no time; and where aday.or time is ap- 
pointed for the payment of money, and there is no fuch, 
the money may be due prefently. Hob. 189. 5 Rep. 22. 
If no certain time is implied by law for the doing of any 
thing, and there is no ¢ime agreed upon by the parties, 
then the law doth allow a convenient zime to the party 
for the doing thereof, 7. e. as much as fhall be adjudged 
reafonable, without prejudice to the doer of it. 2 Lill. 
Abr, 572. In fome Cafes one hath time during his life 
for the performance of a thing agreed, if he be not 
haftened to do it by requeft of the party for whom it is 
to be done; but if in fuch cafe he be haftened by re- 
queft, he is obliged to do it in convenient ‘ime, after 
fuch ‘requet made, ~Hii-22 Gai 1B. R. Time taken 
generally, hath alfo its zime : And what is done in time 
of peace, the law doth more countenance than in time 
of war ; in cafe of bar of anentry, or claim by fine, and 
of defcents, ée, -1 Inf. 249. 10 Rep. $2. 4 Shep. Abr. 
6. Regularly, there cannot be any fraction in a day, 
and therefore the proceedings were fet afide, where it 
appeared the principal furrendered on the day of the re- 
turn of the /eire facias. Rep. Temp. Hardw. per Annaly. 
208. See Bond, Month, c. and 20 Vin. Abr. 266—277. 
+ Time limited, For the profecution of actions. Vide 
Limitation. 

Tinet tc Koy, (Fr.) the King’s hall, wherein his fer- 
vants ufed to dine and fup. 13 R. 2. c. 3- 

Cineman, or Cienman, Was a prtty officer in the 
foreft, who had the noéturnal care of vert and venifon, 
and other fervile employments. Con/fitut. Forefte Canuti 
Regis, cap, 4 

Winet, Tinettun) is fed for brufhwood and thorns, 
to make and repair hedges: In Hereford/bire to tine a gap 
ina hedge is to fill it up with thorns, that cattle may 
not pafs through it. Chart. 21 Hen. 6. 

@inetwald, The parliament or annual convention of 
the people of the Je of Man, of which this account is 

iven: The governor and officers of that ifland, do 
ufually call the twenty-four keys, being the chief commons 
thereof, efpecially once every year, viz. upon Mid/ummer- 
day at St. Fobn’s Chapel to the court kept rhere, called 
the Tinewald Court; where, upon a hill near the faid 
chapel, all the inhabitants of the ifland ftand round about, 
and in the plain adjoining, and hear the laws and ordi- 
nances agreed upon in the chapel of St. John, which are 
publifhed and declared unto them ; and at this folem- 
nity the lord of the ifland fits in a chair of ftate with a 
royal canopy over his head, and a {word held before him, 
attended by the feveral degrees of the people, who fit 
on each fide of him, Ge. King’s Defeript. Ifl. of Man. 

` Tinkermen, Thofe fifhermen who deitroyed the young 
fry on the river Thames, by nets and unlawful engines, 
till fuppreffed by the mayor and citizens of London. Of 
which, fee Stcww’s Survey of London, p. 18. 

Tinpeny, A tribute fo called, ufually paid for the 
liberty of digging in zin mines, from the Sax. Tinnen, 
Stanneus,  Penig. Denarius, according to Du Fre/ne : 
But fome writers fay it is a cuftomary payment to the 
tithingman from the feveral friburghs, as tedingpeny figni- 
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fied the money paid the sheriff by the feveral tithings $ 
for that rim is only a contraction of teom, and means the 
number zen. It is mentioned in feveral places in the 
Monafticon. Non tributa, non tethingpeny, zon tin- 
peny, exigat. Mon. Angl. Tom. 1. p. 419. 

CWipftatfs, Officers appointed by the Marfoal of the 
King’s Bench, to attend upon the judges with a kind of 
rod or Jaf tipt with filver, who take into their cuftody 
all prifoners either committed, or turned over by the 
judges at their chambers, Ge. See Baffon. Stat. x 
R. 2. 

Tithes, (Decime, from the Sax. Teotha, i. e. tenth,) 
In fome of our law books are briefly defined to be an 
ecclefiaitical inheritance, or property in the church, col- 
lateral to the eftate of the lands thereof: But in others 


they are more fully defined to be a certain part of the’ 


fruit, or lawful increafe of the earth, beafts, men’s la- 
bours, which in moft places, and of pare things, is the 
tenth part, which by the law, hath been given to the 
minifters of the gofpel, in recompence of their attends 
ing their office. 11 Co, Rep. 13. Dyer 84. 


1. Of the origin of tithes. 
2. Of what tithes are in inert due; and where per- 
Jonal tithes are due. 
3. Of what predial tithes are due ; and i the tithe of 
agifiment, corn, hay, and wood. 
4. Of what mixed tithes are due. 


5. Of recovering fmall tithes in a fummary way ; and Sa 


recovering tithes due from quakers. 
6. OF particular things for which tithes are paid, and 
for which not, in pect ae order, for the eafe of the 


reader. 
. Of the origin of tithes. 


Bithop Barlow, Selden, father Paul, and others ua 
obferved, that neither tithes nor ecclefiaftical benefices, 
(which are correlative in their nature) were ever heard — 
of for many ages in the chriftian church, or pretended to 
be due to the chriftian priefthood ; and, as that bifhop af- 
firms, no mention is made of tithes in the grand codex 
of canons, ending in the year 451, which, next to 
the bible, is the moft authentick book in the world ; 
and that it thereby appears, during all that time, both 
churches and churchmen were maintained by free gifts 
and oblations only. Barlow’s Remains, p. 169. Sel- 
den of Tithes 82. See Watfan’s. Compleat Incumbent. p. 
D 4, Ge. 

And Mr. Selden has fhewn us, that tithes were not 
introduced here in England, till towards the end of the 
eighth Centery, 2. e. about the year 786, when parifhes. 
and ecclefiaftical benefices came to be fettled, for, as is 


faid, tithes and ecclefiaftical benefices being correlative, . 


the one could not exift without the other ; for when- 


ever any ecclefiaitical perfon had any portion of tithes _ 


granted to him oat of certain lands, this naturally con- 
{tituted the benefice ; the granting of the tithes of fuch a 
manor or parifh, being in faét, a grant of the benefice ; 
as a grant of the benefice did imply a grant of the tithes: 
And thus the relation between patrons and incumbents 
was analogous to that of lord and tenant by the feudal 
law. - Selden of Tithes, 86, Sc. 


About the year, 794, Ofa, King of Mercia, (tha mot ` 


potent of all the Saxon Kings of his time in this ifland,) 
made a law, whereby he gave unto the church the tithes 
of all his kingdom, which the hiftorians tell us was done 
to expiate for the death of Ethelbert, King of the Eaf 
Angles, who in the year preceding he had caufed bafely 
to be murdered. But that tithes were before paid in 
England by way of offerings, according to the ancient — 
ufage and decrees of the church, ‘appears from the can- 
ons of Egbert, archbifhop of York, about the year 750.. 
And from an epiftle of Boniface, archbifhop of Mentz, — 
which he wrote to Cuthbert, archbifhop of Canterbury a- 
bout the fame time; and from the feventeenth canon 
of the general council held for the whole kingdom at 
Chalcuth, in the year 787. But this law of Ofa, was that 
which firk gave the churcha civil right in them in this 
land, by way of property and inheritance, and enabled the 
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-by the coercion of the civil power. Yet this eitablifh- 
ment of Offa reached no further than the kingdom of 
‘Mercia, over which Offa reigned, until Erhelwulph, about 
= fixty years after, enlarged it forthe whole réalm of Eng- 
~ — land, Prideaux on Tithes 166, 167. 

It is faid, tithes, oblations, Sc. were originally the 

= voluntary gifts of chriftians, and that there was not any 
= canon before that of the fourth council of Lateran, an- 
wo Dom. 1215. that even fuppofed tithes to be due of com- 

= monright. Wilfon par. 2, fo. 182. 


_ 2. Of what tithes are in general due; and where per- 
Sonal tithes are due, 





É ~- Tithes are due either de jure, or by cuftom: All 
- tithes, which are due de jure, arife from {uch fruits of | 
the earth as renew annually ; or from the profit that | 
_-acerues from the labour of a man. Hence it follows, | 
= thatfùch tithes can never be part of, but muft always | 
lh be collateral to, the land from which they arife. 11 Rep. 
ee _ 33,14. Priddle v. Napier. 
=. Nay, tithes due de jure are fo collateral to every kind 
a of land, that if a leafe is made of the glebe belonging to 
: arectory, with all the profits and advantages thereof ; 
and there is befides a covenant, that the rent to be paid 
fall be in full fatisfa€tion of every kind of exaéttion, 
and demand, belonging to the rectory ; yet, as the glebe 
= isnotexprefly difcharged of tithes, the leflee hall be li- 
able to the paymentthereof. 11 Rep. 13,14. Priddle v. 


ss Napier. 1 Roll. Abr. 655. pl. 1. Cro. Bix. 162, 261. 
Re OnenGar, 362% 
i No tithe is de jure of the produce ofa mine or of a 


quarry ; becaufe this is not a fruit of the earth renewing 


= annually ; but is the fubftance of the earth, and has per- 
koe haps been fo for a great number of years. F. N. B. 
Eg Bra. Dif. pl. 18. 2 Inff, 651. 1 Roll. Abr. 637. 
Gre. Eliz. 277. 


~ s Notithe-is due de jure of any thing (generally) 
$ which is part of the foil, and does not renew annually, 
but may by cuftom. Vide 2 Vern. 46. 1 Roll. Abr. 637: 


ple §-. 2 Mod.77. 1 Mod. 35. 1 Roll. Abr. 642. 8. 
ae pla7 58. 
= No tithes are due de jure of houfes ; for tithes are only 


due de jure of fuch things as renew from year to year. 
ur Rep. 16. Graunt’s cafe. - But houfes in London are, 
by decree, which was confirmed by an act of pafliament, 
made liable to the payment of tithes, 2 Inf. 659. 37 
H. 8. c. 2. And before this decree, houfes in London 
were by cuftom’liable to pay tithes ; the guantum to be 
paid being thereby only fettled, as to fuch houfes for 
which there was no cuftomary: payment. 2 Tuf. 659. 
Hard. 116. Gilb. Eq. Rep. 193, 194. There is like- 
= Wife in mof ancient cities, and boroughs, a cuftom to 
= pay tithes for houfes ; without which there would be no 
= maintenance in many parifhes for clergy. 15 Rep. 16. 
Graunt’s cafe. Bunb. 102. 
. It was held by three barons of the Exchequer, Price, 
Montague, and Page, contrary to the opinion of Bury 
Chief Baron, that twotithes may be due of the fame 
thing, one de jure, the other by cuftom. Bunb. 43. 
= Earl of Scarborough v. Hunter. 
= ‘Pithes are of three kinds, perfonal, predial, and mixt. 
= Such tithes as arife from the profit of the perfonal la- 
‘bour of a man, in the excercife of any art, trade or 
= employment, are called perfonal tithes. 2 Inf. 649. 
_ By the ftat. 2 & 3 Ed. 6.:c. c. 13 par..7. Common 
_. day labourers are exempted from the payment of perfonal 
‘tithes. No perfonal tithes are due from fervants in 
= hufbandry; for by their labour the tithes of many other 
= things are increafed. 1 Rol, Abr. 646. pl. i. It is now 
> by a decree of the houfe of Lords, upon an 
appeal from a decree of the court of Exchequer, that 
only perfonal tithes are due from the occupier of a corn 
= mill. 1 £7. Caf. Abr. 366. Newt. v. Chamberlain, 2 Will, 
«Rep. 463. 
The ftat. g Ed. 2. ftat. 1. c 5. (as to occupiers of 
_ mills, paying tithes,) provides, that new ereéted mills 
_ fhall be liable to the payment of tithes: But, as nothing 
therein is faid concerning antient mills there can be 
Hrono doubt, that {fuch antient mills as before the ma- 
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= „clergy to gather and recover them as their legal due, , King of this ftatute were liable to pay tithes; conti- 


nued afterwards to be liable, 
Hale. ' 3 Bulf. 212: 

No perfonal tithe is due of the profit which a man re- 
ceives without perfonal labour, or of the profit which one 
mah receives from the labour of another. 1 Roll. Abr. 
656. pl. 1. pl. 2. 2 Inf. 621, 649. If a-man lets a 
fhip toa fifherman, no perfonal tithe is due of the mo- 
ney received for the ufe of fuch fhip ; becaufe this is a 
profit without perfonal labour. 1 Rol. Abr. 656. x. pl. 2. 
Vide 1 Roll. Abr. 656. n. pl. 3. 2 Bul. 141. 


12 Mod. 243. Hart. v. 


3. Of what predial tithes are due; and of the tithe of 


agifiment, corn, hay, and wood. 


Such tithes, as arife immediately from the fruits of 
the earth, as from corn, hay, hemp, hops; and all kinds 
of fruits, feeds and herbs, are called predial tithes. 2 
Inf. 649. They are fo called, becaufe they arife imme- 
diately from the fruits of the farm, or earth. 2 Jafe 
647. By the ecclefiaftical law many things are liable to 
the payment of predial tithes, which by the Common law 
are not fo. 2 Inf. 621. 4 Mod. 344. 

The defign under this head, is to hew what things are 
liable by the Common law to pay predial tithes. 

In doing this, it will appear, that fome things, which 
are in the general exempted therefrom, become by cu- 
ftom liable to the payment of predial tithes. 1 Rol Abr. 
637. £. pl. 2. 1 Rol. Abr. 642. 8. pl. 7. pl. 8. 

It will alfo appear, that divers things, which are in 
the general liable thereto, are under particular circum- 


ftances exempted from the payment of fuch tithes. r 
Rol. Abr. 645. pl. 11. 


Cro. Eliz, 475. “Freem. 335. 
12 Mod. 235. 
But wherever any fraud is ufed, to bring a thing under 
thofe circumftances, by reafon of which it would, if it 
had come fairly under them, have been exempted from 
the payment of predial tithes, it is by fuch fraud ren- 
Cro. Eliz. 475. Freem: 335. 
As it would be tedious, to enumerate all the things 


which are liable to predial tithes, only thofe fhall be men- 
tioned, concerning the tithes of which fome queftion has 


arifen ; but, from fuch as will be mentioned, it may be 


eafily collected of what other things predial tithes are 


due. 

Agifiment. Agifting, in the ftri& fenfe of the word, 
means the depafturing of a beaft the property of a ftran- 
ger: But this wordasconitencdy-ufed, in the books, for 


depafturing the beaft of an occupier of Jand, as well as 


that of a ftranger.. 5 New Abr. 53. An occupier of 
land is not liable to pay tithe for the pafture of horfes, or 


other beatts, which are ufed in hufbandry in the parith, 


in which they are depaftured; Becaufe the tithe of corn 
is by their labour increafed. 1 Rol. Abr. 646. pl. 2. pl. 
3. pl. 6. pl. 7. Cro. Eliz. 446. Ld. Raym: 130. But 
if horfes or other beaits are ufed in hufbandry out of the 
the parih, in which they are depaftured, an agiftment 
tithe is due for them. 7 Mod. 114. Harrow’scafe. Ld. 
Raym. 130. \ 

It feems to be the better opinion, that/no tithe is due 
for the pafture of a faddle horfe, which an occupier of 
land keeps for himfelf or fervants to ride upon. 1 Rol 
Abr. 642. pl. 4. "Cro. Fac. 430. Bulf. 171, Bund. 3. 
No tithe is due for the pafture of milk cattle, which are 
milked in the parifh, in which they are depaftured ; be- 
caufe tithe is paid of the milk of fuch cattle, 1 Rol. Aér. 
646. pl. 2. Ld. Raym. 130. Cro. Eliz.'446. 

Milch ¢attle, which are referved for calving, fhall pay 
no tithe for their pafture whilft they are dry: But, if 
they are afterwards fold, or milked in another parifh, an 
agiftment is due for the time they were dry. Hetl. 100, 
Ld. Raym. 130. No tithe is due, from an occupier of 
land; for the pafture of young cattle, reared to be ufed 
in hufbandry, or for the pail. Cro. Eliz. 476. Sheringh 
v. Fleetwood. But, if fuch young beatts are fold, before 
they come to fuch perfection as to be fit for hufbandry, or 
before they give milk, an agiftment tithe muft be paid 
for them. Hetl. 86. Woelnerfton’s cafe. 

An occupier of land is liable to an agiftment tithe, for 
all fuch cattle as he keeps for fale. Cro. Eliz, 446, 476. 
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Fenk. 28. pl. 6. Cro, Car. 237. Sherv. P. C, 192. 
Vide Cro. ‘Fac. 430. 1 Roll. Abr. 647. pl. 14. 

But if any cattle, which have neither been ufed in 
hufbandry, nor for the pail, are, after being kept fome 
time, killed, to be fpent in the family of the occupier of 
the land on which they were depaltured, no tithe is due 
for their pafture. Fenk. 281. pl. 6. Cro. Eliz. 446,476. 
Cro. Car. 237. Itis in general true, that an agiftment 
tithe is due, for depafturing any fort of cattle the pro- 
perty of a ftranger. Cro. Eliz. 276. Cro.: Fac. 276. 
Bunb.1. Freem. 329. No tithe is due for the cattle, 
either of a ftranger or an occupier, which are depaftured 
in grounds, that have in the fame year paid tithe of hay. 
Bunb. 10, 79. Poph. 142. 2 Rol. Rep. 191. 

No agiftnrenttithe is due for fuch beafts, either of a 
flranger or an occupier, as are depaltured on the head 
lands of ploughed fields: Provided that thefe are not wi- 
der than is fufficient to turn the plough and horfes upon, 
1 Rol. Abr. 646. pl. 19. No tithe is due for fach cattle 
as are depaftured upon land, that has the fame year paid 
tithes of corn. Bro. Dim. 18. 1 Mod, 216. If land, 
which has paid tithe of corn in one year, is left unfown 
the next year, no agiltment is due for fuch land; becaufe, 
by this lying frefh, the tithe of the next crop of corn is 
increafed. 1 Rol. Abr. 642. pl. g. But if land, which 
has paid tithe of corn, is fuffered to lie fallow longer 
than by the courfe of hufbandry is ufual, an agiftment 
tithe is due for the beafts depaftured upon fuch land. Shep. 
Abr. 1008. 

As the queftion, whether an agiftment tithe is due for 
fheep, does not feem to be quite iettled, it will not be a- 
mifs to referr to the principal cafes, in which this has 
been agitated, which are, 1 Rol. Rep. 63. pl. 7- Mafeal 
v. Price, Mich. 12. Fac. 1. 1 Rol. Abr. 642. pl. 8. Poph. 
197. Cro. Car. 207. 1 Rol, Abr. 647. pla 13. Bund. 
90. Gilb. Rep. in Equity 231. Bunb. 313. 

- Agiftment tithe, is a fmall tithe. Wilfon, par. 1. fo. 
170. 
OR i It is laid down in fome bocks, that no tithe is 
due of the rakings of corn involuntarily feattered. 1 Rol. 
Abr. 645. pl. 11. Cro. Eliz. 278. Freem. 335. Moor 
278. But, if more of any fort of corn is fraudulently 
feattered, than, if proper care had been taken, would 
have been fcattered, tithe is due of the rakings of fuch 
corn. Cro. Eliz. 475. Freem. 335. And it has been 
faid by Holt, Chief Juftice, that tithe is due of the rakings 
of all corn, except fuch asis bound up in fheaves, 12 
Mod. 235. No tithes are due of the ftubbles left in corn 
fields, after mowing or reaping the corn. 2 Inf. 261. 
1 Rol. Abr. 640. pl. 14. 

Hay. Tithe of hay is to be paid, although beafts of 
the plough or pail, or fheep are to be foddered with fuch 
hay. Cro. fac. 47. Webb v. Warner. x Rol, Abr. 650. 
pl.iz. 12 Mod. 497. But no tithe is due of hay grown 
upon the headlands of ploughed grounds, provided that 
fuch headlands are not wider then is fuflicient to turn the 
plough and horfes upon. 1 Rol. Abr. 646. pl. 19. Itis 
taid down in one old cafe, that if a man cuts down grafs, 
and, while it is in the fwathes, carries it away and gives 
it to his plorgh cattle, not having fufficient fuftenance for 
them otherwife, no tithe is due thereof. 1 Rol, dér. 
645. Crawley v, Wells, Mich. g Car. 1. And in a mo- 
dern cafe, the court of Exchequer feemed to be of opinion, 
that no tithe is due of vetches or clover, cut green, and 
given to cattle in hufbandry. Bunb. 279. Hayesv. Dow/e, 
Hil. 3 Geo. 2. But in another cafe, fome years before 
this laft cafe, it was held, that the right to tithe of hay 
accrues upon mowing the grafs, and that the fubfequent 
application of this, while it is in grafs, or when it is 
made into hay, fhall not, although beafts of the plough 
or pail are fed with it, take away this right. 12 Mod. 
498. And the dogtrine of this laft cafe coincides with 
that ofan old cafe ; in which it was held, that tares cut 


green, and given to beafts of the plough, may by fpecial ' 


cuftom be exempted from the payment of tithes; from 
whence it follows, that fuch tares are not exempted de 
jure. 12 Mod. 498. Selby v. Bank, Pafch. 13 W. 3. 

It is laid down in fome books, that no tithe is due of 
aftermowth. hay ; becaufe tithe can only be due once: in 
the fame year from the fame land, F, N. B. 53. Bro. 









Dif. pli 16. ` 2 Inf. 262. 11 Rep, 16. © Cro. Jac. $Z: 
Ld. Raym. 243. 
is due ofaftermowth hay. 1 Rol. Abr. 64. pl. 11. Croi 
Eliz. 660. Cro. Fac. 116. Cro. Car. 403. 12 Mod. 498: 
Bunb. 10. And the principle, upon which the doétrine 
that notithe is due of aftermowth hay is founded, is de- 
nied in fome modern cafes, 

In fome of thefe it is laid: down, that tithes fhall bë 
paid of divers crops grown upon the fame land in the 
fame year, Bunb. 19. Benfon v. Watkins, Hil, 3 Geo. 13 
Bunb. 334. Swanfen v, Digby, Hil. 5 Geo. 22 ` goi 

In others it is held, wherever there is in the fame year 
a new increafe from the fame thing, titheis due. Bund, 
9. Baker v. Sweet, Mich. 8 Geo. 1. 
231. Coleman v. Baker, Pafth. 12 Geo. 1. 

Wood. 'Tithe of wood is not due of common right, be- 
caufe wood does not renew annually: But it was, in very 
antient times, paid in many places by. cuftom. 2 Inf. 
642. 12 Mod. 111. Salk.656. Comb. 404. Bunb. 614 

A conflitution was made, in the feventeenth year of 
the reign of Edward the Third, by Joba Stratford, arch- 
bithop of Canterbury, that tithes fhall be paid, within 
this province, of flva cedua. 2 Inf. 642. . Palm. 
37> 38. i 

Several petitions having been prefented to the King, 
complaining of the clergy for taking tithe of grofs wood 
and underwood, by virtue of this confiitution ; at length, a 
ftatute was made in thefe words: ‘* At the complaint of 
the Great men and Commoners, fhewing by their peti- 
tion, that when they fell their grofs wood, of the age of 
20 or 40 years, and of a greater age, to merchants, to 
their own profit, and to the aid of the King in his wars, 
the parfons and vicars of Holy church do implead and 
trouble the faid merchants, in court chriftian, for the 
tithe of the faid wood, under the denomination of flwa 
cædua, by the reafon of which they cannot fell their wood 
for the real value, to the great damage of themfelves and 
the realm; it is ordained and eftablifhed, that a prohibi+ 
tion in this cafe fhall be granted, and upon the fame an 
attachment, as it hath hitherto been.” 45 Ed. 3. c. 3. 

From the petitions and anfwers, from. this ftatute, and 
from books of the beft authority, it appears plainly, that 
no tithe of grofs wood was due de jure at the Common 
law ; and that the demand thereof as fuch by virtue of the 
conftitution made by the archbifhop, was an encroach- 
ment. 2 Inf, 642. 45 Ed. 3. c. 3. Plowd.470. Bro 
Paroch. pl. 1. Cro. Fac. 109. 

After the making of this ftatute, prohibitions were 
conftantly granted to fuits inftituted in {piritual courts for 
tithes of grofs wood. But two queftions often arofe, What 
is grofs wood? And of what age grofs wood muft be be- 
fore it is exempted from the payment of tithe? 2 Inf. 
643, 644, 645. 

For the putting an end to thefe, it hath been long fet- 
tled, that by grofs wood is not meant {mall wood, nor 
large wood, but fuch wood as is generally, or by the 
cuftom of a particular part of the country, ufed as tim- 
ber; and that all fuch wood, if of the age of zo years, 
is exempt from the payment of tithe. 2 uf. 642, 6430 
Cro. Eliz. 1. 12 Mod. 524. Bunb. 127. Oaks, afhes} 
and elms, being univerfally ufed as timber, it has been 
always held, that fuch trees, if of the age of zo years, 
are grofs wood. 2 Jn/?, 642. It hath been held, upon 
great deliberation, notwithftanding what is laid down to’ 
the contrary in Ploaud. 470, that a horn-beam tree, if 
of the age of 20 years, is grofs wood ; becaufe this is ufed 
in building and repairing. 2 Inf. 643. It has for the 
fame reafon been held, that an afpen tree, of the age of 
zo years, is grofs wood, did. $ 

Tithes are not in the general due of beach, birch, 
hazel, willow, fallow, alder, maple, or white-thorn 
trees, or of any fruit trees, of whatfgever age they arez 
Becaufe thefe are not timber. Plowd. 470. Cro. Eliz. 477. 
1 Cro. Fac. 190. 1Roll. Abr. 640. pl. 5. pl. 6. Brownle 
94. But, if the wood of any of thefe trees is ufed in æ 
particular part of the country, where timber is fcarce, in 
building and repairing, no tithe is due of fuch wood, if 
of the age of 20 years, in that part of the country. Hod, 
219. Brownl. 94. It is laid down in feveral old books, 
that, if a timber tree, after it is of the age of 20 years, 


decays fo as to be unfit to be ufed in building, no — is 
ue 






Butit is held in other books, that tithe 
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. it was faid by Hardwicke Chancellor, that all germins, 


due of the wood of this tteé i becaufe it was one privi- 
leged, 11 Rep. 48. Cro. Eliz. 477. Cro. Fac. 100. 
1 Roll. Abr. 640. pl. 2. 

oa the contrary is laid down in fome other books. 

n two of thefe it is laid down, that, if the wood of 
a coppice has been ufually felled for firing, fuch wood 
fhall pay tithe, altho’ it ftand till it be 40 years of age. 
Sid. 300. 1Lev.189. And in another it is laid down; 
that, if the wood of a timber-tree is fold for firing, it is, 
altho’ the tree was of the age of 20 years, liable to pay 
tithe. Bunb.g9. Greenaway v. The Earl of Kent. The 
teporter of this laft cafe mentions four others, in which 
the fame had been held; and fays, that it was in one 
of them laid down, that the wood of timber-trees is only 
exempted from the payment of tithe, on the account of 
its being ufed in building. Buckle v. Vanacre. 

The doétrine, however, of the old books is confirmed 
by a very late cafe inthe court of Chancery. A bill be- 
ing brought for tithe of the loppings of timber-trees, 
which had been fold for firing, it was infifted that this 
wood, which would otherwife have been exempted from 
the payment of tithes, was liable thereto, becaufe it was 
fold to be ufed for firing; and the cafes jut now cited 
were relied upon: But the bill was difmiffed ; and by 
Hardwicke Chancellor, in the cafe in 1 Lew. 189. and 
Sid. 300. the wood in queftion was coppice wood, which 
had been ufually felled for firing; and fuch wood, of 
of whatever age it is, is always titheable. The cafe of 
Greenaway and the earl of Kent, is quite a fingular 
one, andisnot law; for in the cafe of Bibye and Huxley, 
Hill. 11 Geo 1. it was agreed, that no tithe is due of the 
wood of atimber tree, which has been once privileged 
from the payment of tithe, altho’ fuch wood is fold to be 
ufed for firing. MS. Rep. Walton v. Tryon, Mich. 25 
Geo. 2. i 

It is laid down in divers books, that, if a timber-tree 
of the age of 2o years is lopped, no tithe fhall be paid 
of the loppings altho’ they are not of zo years growth, 
for that the tree, which is privileged, fhall privilege the 
loppings. Bro. Dif. pl. 14. 11 Rep. 4. Cro. Eliz, 4. 
Godb. 175. 1 Roll. Abr. 640. pl. 3. But the dottrine 
laid down in one old book, is, that fuch loppings of a 
timber-tree, as are of the age of zo years, fhall be ex- 
empted from the payment of tithe; and it is added as a 
teafon, that branches of that age may be ufeful in build- 
ing. Plowd. 470. Soby v. Molins, The former, how- 
ever, is the better opinion. 

In the cafe jut now cited, it appeared, that the lop- 
pings of the trees, for the tithe of which the bill was 
brought, were not of 2o years growth: But it alfo ap- 
peared, that the trees were of tha age of zo years, before 
they had ever been lopped. It was held by Hardwicke, 
Chancellor, that no tithe was due of thefe loppings ; 
for that, if a tree is once privileged from paying tithe, 
the privilege extends to all future loppings, of whatfo- 
ever age they are. MS. Rep. Walton v. Tryon. 

It has been faid, that, altho’ a tree has been once lop- 
ped before it was of the age of 20 years, the future lop- 
pings of fuch tree, provided thefe are of twenty years 
growth, are nottitheable. 1 Roll. Abr. 640. pl. 1. But 
in the cafe already cited, it was laid down by Hardwicke 
Chancellor, that wherever a tree has been lopped be- 
fore it was of the age of zo years, all future lopping, al- 
tho’ ever fo old, are liable to pay tithe. MS. Rep. Walton 
v.Tryon. It has been laid down, that ifa tree, which was 
once privileged from paying tithe, is felled, the germins 
that {pring from the root of fuch tree, are alfo privileged, 
11 Rep. 48. Liford’s cafe, But, in the cafe already cited, 


which {pring from the roots of trees that have been felled. 
are titheable. MS. Rep. Walton v. Tryon. 

The wood of a coppice, which has ufually been felled 
for firing, is liable to pay tithe, altho’ the fame is of the 
age of 40 years. 1 Lev, 189. Sid. 300. And in the 
cafe fo often cited, it was faid by Hardwicke Chancellor, 
if, when the wood of coppice is felled, fome trees grow- 
ing therein, which are of the age of 20 years, and have 
never been lopped, are lopped, and thefe loppings are 
are promifcuoufly bound up in faggots: with the coppice 
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Wood; tithe muftbe paid of the whole: becaufe it woul i 
be very difficult, to feparate the titheable wood from that 


which is not fo; and the owner ought to fuffer for his 
folly in mixing them. MS. Rep. Walton v. Tryon. 


4. Of what mixed tithes are dhe. 


Such tithes as arife from beafts or fowls; which are fed 
with the fruits of the earth, are called mixed tithes. 2 
Inft. 649. -1.Rell. Abr. 635. Many things are by the 
ecclefiaitical law liable to pay fuch tithes, which by the 
Common law are not. 2Jnf.621. 4 Mod. 344. 

The defign under this head is to thew, of what mixed 
tithes are due by the Common law. 

In doing this it will appear, that fome things, which 
are in the general exempted therefrom, become by cuf- 
tom liable to the payment of mixed tithes. 1 Rell. Abr. 
635. cpl. Ja 636. pf. 95 Cro. Gar. 330: 1 Veni. pe 
Tt will alfo appear, that divers things, which are in the 
general liable thereto, are under particular circumftances 
exempted from the payment of mixed tithes. 1 Rolf. 
Abr, 645. pl. 14. pl. 16. But, wherever any fraud is 
ufed, to bring a thing under thefe circumftances, by rea- 
fon of which, if it had come fairly under them, it would 
have been exempted from the payment of a mixed tithe, 
it is by fuch fraud rendered liable thereto. 1 Roll. Abr. 
645. pl. 15, 646. pl. 17. 

As it would be fedious, to enumerate all the things, 
which are liable to pay mixed tithes, only thofe fhall be 
mentioned concerning the tithe of which fome quettion 
has arifen: But, from fuch as will be mentioned, it may 
ri eafily collected, of what other things mixed tithes are 

ue. 
Tythes are in the general due of the young of all beatfts, 
except fuch as are fere nature. But none are due of 


young hounds, apes, or the like, becaufe fuch beafts are 


kept only for pleafure. Bro. Di/m. pl. 20. No tithe 
is due of the young of deer; for thefe are fere nature. 
2 Infl. 651. And for the fame reafon none is due, but 
by cuftom, of young conies, 1 Roll. Abr. 635. C. pl. 3. 


Cro. Car. 339. 1 Ventr.5. 
The young of all birds and fowls, except fuch as are 


fere naturæ, are in the general liable to pay tithes ; un- 


lefs the eggs of fuch birds or fowls have before paid 
tithes. 1 Roll. Abr. 642. pl. 6. . 2 Will. Rep. 463. 
But no tithes are due either of the eggs or young of any 
birds or fowls, which are kept only for'pleafure. Bro. 
Dijn. pl.20. No tithes are due of the eggs or young of 
partridges or pheafants, becaufe thefe are fere nature. 
Moor 599. 2 Will. Rep. 463.. Ifa man keeps pheafants 
in an inclofed wood, whofe wings are clipped, and from 
their eggs hatches and brings up young ones, no tithe 
is due of thefe young pheafants, although none was paid 
for their eggs: Becaufe the old ones are not reclaimed, 
and would go out of the inclofure, if their wings were 
not clipped. 1 Roll. Abr. 636. pl. 5. 

It was heretofore held, that neither the eggs nor young 
of turkies are tithable ; turkies being fere nature. Moor 
599. Hughes w. Price. But it has been held in a mo- 
dern cafe, that, as turkies are now as tame as hens or 


‘other poultry, tithe is due of their eggs or young. z 


Will. Rep. 463. Charleton v. Brightwell. No tithe is 


due of fuch young pigeons as are fpent in the houfe or 


the perfon who breeds them. 1 Roll. Abr. 644. Z. pl 
4. pl. 6. 1 Kentr. 5. 42 Mod. 77. 12 Med. 47. But 
if any young pigeons are fold, tithe is due to them. 
1 Roll. Abr. 644. Z. pl. 5. pl. 6. 

If a man pays tithe of young lambs at marks-tide, 
and at midfummer affizes fhears the other nine parts of 
the lambs, tithe is due of the wool: For although there is 
but two months between the time of paying tithe lambs, 
which were not fhorn, and the fhearing of the refidue, 
there is in this cafe a new increafe. 1 Roll. Abr. 642. 
R. pl.7. Bunb. go. If a man thears his fheep about 
their necks at Michaelmas time, to preferve their fleeces 
from the brambles, no tithe is due of this wool: For it 
appears, that this, which is done before their wool is 
much grown, can never be for the fake of the wool. 
1 Roll. Abr. 645. pl.16. If a man, after their wool is 
well 
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well grown, fhear his fheep about their necks, to preferve 
them from vermin, no tithe is due of the wool, 1 Rol. 
Abr. 645. pl. 14. 

Ifa man, a little before fhearing time, cuts dirty locks 
of wool from his fheep to preferve them from vermin, 
no tithe is due of fuch wool. 1 Roll. Abr. 646. pl. 17. 
But in either of thefe cafes, if more wool than ought 
to have been cut off is fraudulently cut off, tithe muft 
be paid of the wool. 1 Roll. Abr. 645. pl. 15. 646. pl. 
17, Tithe is due of the wool of fuch fheep as are killed 
to be fpent in the houfe, 1 Rolf. Abr. 646. pl. 18. Dent. 
v. Salvin. Pafch. 14. Car. Cont. Litt. Rep. 31. Civil v. 
Scott. 

Fifh taken in a pond, or in any inclofed river, are 
liable to pay tithe. 1 Roll. Abr, 636. pl. 4. pl. 6. 
pl. 7. But no-tithe is due, except by cuitom, of fifth taken 
in the fea, or in any open river, although they are taken 
by a perfon who has a feveral fifhery ; becaufe fuch fifh 
are fere nature, Noy 108. 1 Roll. Abr. 636. pl. 4. 
plo. plz. = Oro. Carangg2. 1 Dev 170r olds 27.5% 
Honey and bees-wax are both tithable. Fitzh, N. B. 51. 
1 Roll. Abr. 635. C. pl. 1, Cro. Car. 559. But, where 
the tithe of their honey and wax has been paid, no tithe 
is due of the bees. Cro. Car. 404. Anon’ No tithe is 
due of the milk fpent in the houfe of a farmer ; provided 
fuch houfe ftands in that parifh in which the crows are 
milked. Z. Raym. 129. Scoles v. Lowther. 


5. Of recovering Jmall tithes in a fummary way; and of 
recovering tithes due from quakers. 


By theg & 8 W. 3. cap. 6. J. 1. It is, for the more 
eafy recovery of fmall tithes, where the fame do not 
amount to above the yearly value of forty fhillings, from 
any one perfon, enacted, < That if any perfon fhall fail 
‘in payment for twenty days after demand, the parfon 
may make complaint in writing to two juftices of 
the peace, neither being patron, nor interefted, who 
after fummoning the party, are to hear and determine 
the complaint, give a reafonable allowance for the 
tithes and cofts not exceeding ten fhillings.’ 

If the perfon complained againft infifts on any pre- 
{cription, compofition, modus decimandi, or other title, 
delivers the fame in writing to the jultices, and gives to 
the party complaining fufficient fecurity to pay cofts at 
law, if the title is not allowed, the juftices not to give 
judgment. The juftices have power to give cofts, not 
exceeding ten fhillings, to the party profecuted, if they 
find the complaint falfe and vexatious. The aét not to 
extend to tithes within the city of London, or in any 
other place, where the fame are fettled by any a& of 
parliament. An appeal is given to the feffions, and no 
proceedings, or judgments, had by virtue of this act, to 
be removed, or fuperfeded, by any writ of certiorari, or 
Other writ whatfoever, unlefs the title of fuch tithes fhall 
be in queftion. ` 

_ By the 7 & 8 W.3. c. 34. par. 4. Where any qua- 
ker fhall refufe to pay, or compound, for his great or 
{mall tithes, it hall be lawful for the two next juftices of 
the peace of the fame county, other than fuch juftice of 
the peace as is patron of the church, or chapel, to which 
the tithes belong, or any ways interefted, upon the com- 
plaint, to convene before them fuch quaker, and to ex- 
mine upon oath the truth of the complaint, and to afcer- 
tain what is due from fuch quaker, and by order under 
their hands and feals to dire& the payment thereof, fo 
as the fum ordered do not exceed ten pounds ; and upon 
yefufal of quaker to pay, to levy the money. Any 
perfon aggrieved, may appeal to the next general quar- 
quarter-feffions. 

No proceedings, or judgment, had by virtue of this att, 
fhall be removed or fuperfeded by any writ of certiorari, 
or other writ out of his majefty’s courts at Wefminfter, 
or any other court whatfoever, unlefs the title to fuch 
‘tithes fhall be in queftion. . 

By the 1 Geo.1. ff. 2. cap. 6. par.2. The like re- 
medy is given for the recovery of all tithes and all other 
‘ecclefiaflical dues from quakers, as by the 7 & 8 W. 3. 
cap. 34. is given for tithes to the value often pounds, 
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And fuch ‘jultices of the peace, upon complaint of any: 
parfon, vicar, curate, farmer or pioprietor of fach tithes, 
or other perfon who ought to have; receive or colleét, 
any fuch tithes or dues, may proceed in a fimilar manner 


as directed by the former aft, touching quakers: Vide 
the Statutes. 


6. Of particular things for which tithes are paid; and 
for which not, in alphabetical order, for the eafe of the 


reader. 


The particular things for which tithes are paid, and for 
which not, according to our law, are the following, 
VIZ. 

Acorns, as they yearly increafe, are liable to the pay- 
ment of tithes; but this is where they are gathered and 
fold, and reduced to acertain profits not when they drop, 
and the hogs eat them. 2 Isf. 643. Hetl. 27. After-matd, 
or after-paffure pays no tithes, except by cuftom; being 
the remains of what was before t#thed. 2 Inft. 652. 2 
Danv. Abr. 589. ‘Fit. Dimes. Agifiment of cattle upon 
pafture-land, which hath paid no other tithes that year, 
pays tithe for the cattle; and if a ‘man breeds or buys 
barren unprofitable cattle and fells them, he thall pay for 
the agifiment; but if he depaftures his land with his 
own faddle-horfes, he fhall pay no tithes. If ground is 
eat up with unprofitable cattle of a man’s own, or others, 
a tenth part of the yearly value of the rent of the land, 
i.e. the fam of 2s. per pound, is payable by the owner 
of the land, or his tenant; though the twentieth part 
is ufually accepted. 1 Roll. Abr. 646. Hard. 184. Alder 
trees pay tithes, notwithftanding they are above twenty 
years growth, not being timber. //is timber, and there- 
fore, if thefe trees are above twenty years growth, they 
are tithe free, A/p or a/pin trees are exempted, if beyond 
that growth, in places where they are ufed for timber. 
2 Cro. 199. 2 Inf. 643. ° . by ae 

Bark of trees is not titheable, if the trees whereon pro- 
duced were timber. 11 Rep. 49. Barren land, which 
is fo of its own nature, pays no tthe; where land is 
barren, and not manurable without fome extraordinary 
charge, in refpeét of fuch charge,.and for the advance- 
ment of hufbandry, fuch land being converted to tillage, 
fhall for the firt feven years after the improvement, be 
difcharged from #ithes, by the a& 2 &F 3 Ed. 6. cap. 13. 
But the barren land during the feven years of improve- 
ment, fhall pay fuch {mall ¢thes as have been accuitom- 
ably paid before ; and afterwards to pay the full séthe ac- 
cording to the improvement: And if land is over-run 
with bufhes, or become unprofitable by bad hufbandry, it 
cannot properly be called barren land ; for if it be grub- 
bed, or ploughed and fowed, itimmediately pays tithes. 2 
Intt. 656. Cro. Eliz. 475. Beech trees, where timber is 
{carce, and thefe trees are ufed for building, if above twen- 
ty years growth to be timber, are privileged from tithes, 
by the ftat. 45 Ed. 3. c. 3, though this tree is not naturally 
timber, for it is neceflity makes it fo. 2 Danu. Abr. 589. 
Bees are titheable for their honey and wax, by the tenth 
meafure, and tenth pound: It has been a quettion whe- 
ther the tenth fwarm can be demanded for rithes of bees, 
becaufe bees are fere nature ; but when the bees arega- 
thered into the hives, they are then under cuftody, and may 
pay tithe by the hive or {warm ; butthe séthe is generally 
paid in the tenth part of the honey or wax. -r Roll. Abr. 
651. 3 Cro. 404, 559, Birch wood is titheable, though 
of above twenty years growth. 2 Inf. 643. Bricks pay — 
not tithes, for they are made of parcel of the freehold, and 
are of the fubftance of the earth, not an annual increafe, 
1 Cro. 1. Broom hhall pay thithe; but it may be difcharged 
by cuftom, if burnt in the owner’s houfe,.or kept for huf- 
bandry. 2 Banw. Abr. 597. í 

Calves are titheable, and the tenth calf is due to the 
parfon when weaned, and he is not obliged to take it 
before; but if in one year a perion hath not the num- 
ber of ten calves, the parfon is not intitled to sithes in 
kind for that year, without a fpecial cuftom for it, - 
though he may take it the next year, throwing both 
years together; and it is a good cuftom to pay one calf in 
feven, where there hath been nomote in one year ; and where 
aman 
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a man fells a calf to pay the tenth of the value, or for 
the parfon to have the right-fhoulder, &c. 1 Roll. Abr. 
648. Raym. 277. Catile fold pay tithe; but not cattle 
Kept for the plough or pail, which fhali pay no tithe for 
their pafture, by reafon the parfon hath the benefit of the 
‘labour of plough cattle in tilling the ground, by the tithe 
of corn, and tithe milk for thofe kept for the pail; yet if 
fuch cattle bought are fold before ufed, or if being pat their 
labour, the cows are barren, and afterwards fatted in order 
to fell, tithes fhall be paid for them ; though if the owner 
kill and {pend the cattle in his own houfe, no izbe is due 
for them, being for his provifion to fupport him in his ia- 
bour about other affairs, for which the parfon hath sites. 
Cattle feeding on large commons, where the bounds of the 
parith are. not certainly known, fhall pay ¢thes to the par- 
fon of the parih where the owner lives; and if fed in 
feveral parifhes, and they continue above a month in each 
parih, ¢zr4es fhall be paid the two parfons proportionably. 
i Roll. Abr. 635, 646, 647. Hardr. 35. Chalk and 
chalk-pits are not titheable; nor is clay or coal, as they 
are part of the freehold, and not annual, to pay /ithes.. 2 
Infi. 651. Cheese pays tithe by cultom, where tithe is not 
paid for the milk ; bat if the milk pays a réthe, the cheefe 
pays none: And it may be a good cuftom to pay the 
tenth cheefe made in fuch a month, for all tite milk in 
that year. 1 Roll. Abr. 651. Chickens are not titheable, 
becaufe tizhe is paid for the eggs. 1 Roll. Abr. 642. Colts 
pay tithes in the fame manner as calves. Ibid. Conies are 
titheable only by cuftom, for thofe that are fold, not for 
fuch as arefpentin the houfe. 2 Dany. Abr. 583, Corn 
pays a predial tithe ; it is tithed by the tenth cock, heap, 
or fheaf, which if the owner do not fet out, he may be 































































©  fued in an aétion upon the ftatute 2 & 3 Ed. 6.c. 13. And 
~ if the parifhioner will not fow his land ufually fown, the 
parfon may bring his action againft him. When ¢ithe corn 

-is fet forth, the law gives the parfon a reafonable time to 


carry itaway ; and if he fuffer the fame to lie too long on 

the land to the prejudice of the owner thereof, he may 

be liable to an ation: But the parfon may not fet out the 

tithes himfelf, or take them away without leave, 1 Roll. 
. Abr. 644.. 1 Sid. 283. 2 Vent, 48. Ley 70. 

Deer are not titheable, tor they are fere nature ; though 
in parks, &c. they pay tithes by cuftom. 2 Inf. 651. 
Doves kept in a dove-houfe, if they are not fpent in the 
owner’s houfe, are titheable. 1 Vent. 5. 

Eggs pay tithes when tithes are not paid for the young, 
1 Roll, Abr. 642. Elm trees being timber are difcharged 
from the payment of tithes, but not if under twenty years 
growth. 2 Infi. 643. 

Fallow Ground is not titheabe for the pafture in that 
year in which it lies fallow, unlefs it remain beyond the 
courfe of hufbandry ; becaufe it improves and renders the 
land more fertile by lying freth. 1 Roll. Abr. 642 Fenns 
being drain’d and made manurable, or converted into pa- 
flure, are fubject to the payment of zithes. 1 Roll. Rep. 
354. Fij taken in the fea or common rivers, are tithe- 
ableonly by cuftom, and the tithe is to be paid in money, 
and not the tenth fifh; but fifh in ponds and rivers in- 
clofed, ought to be fet forth as a tithe in kind. 2 Danv. 

Abr. 583, 584. Flax pays tithe; every acre of flax or 
hemp fown fhall pay yearly 5s. for tithe, and no more. 
aed iD 3. pi 16. Foref lands fhall pay no tithes 
while in the hands of the King, though fuch lands in 
the hands of a fubject thall pay tithes ; and if a fore 
fhall be difafforefted, and within a parifh, it fhall pay 
tithes. 1 Roll Abr. 655. 
geefe, ducks, are to pay tithes, either in eggs or the 
young, according to cuftom, but not in both: Turkies 
are faid to be exempt from tithes. 2 Danv. Abr. 583. qu. 
Fruit, apples, pears, plums, cherries, &¢. pay tithes in 
kind when gathered ; and ought to be fet out accord- 
ing to the ftatute. 2 Inf. 621. Fruit-trees cut down 
and fold, are not titheable, if they have paid tithe fruit 
that year before cut. Ibid. 652. Furzes, if fold, pay 
tithe, not if ufed for fuel in the houfe, or to make pens 
for fheep, &c. Woods Inf. 166. 

Gardens are tithable as lands, and therefore tithes in 
kind are due for all herbs, plants, and feeds fowed in 
‘them ; but money is generally paid by cuftom or agree- 
ment, Jid, Grafs mowed is tithable by payment of 
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the tenth cock, or according to cuftom ; but for grafs cut 
in fwarths for fuftenance of plough eattle only, not made 
into hay, no ¢ithe is to be paid. Grafs or corn, Bee 
when fold ftanding, the buyer fhall pay the rithes; and 
if fold after cut and fevered, the feller muft payit. The 
parfon is not obliged to take ¢ithe of grafs the day it is 
cut, but may let it lie long enough to make it into hay. 
1 Strange 245. 1 Roll. Abr. 644, 645. Wood's Inj. 
66 


166. 

Hazle, Holly, and Maple trees, Fc, are regularly zithe> 
able, although of 20 years growth. 2 Dany, Abr. 589. 
Hay pays a predial tithe ; the tenth cock is to be fet out 
and paid, after made into hay, by the cultom of mok 
places, and the parifhioners fhall make the grafs cocks 
into hay for the parfon’s tithe ; but if they are not o- 
bliged to make the #the into hay, they may leave it in 
cocks, and the parfon muft make it, for which purpofe 
he may come on the ground, &¢c. A prefcription to 
meafure out and pay the tenth acre, or part of grafs 
ftanding, in lieu of all ¢ithe hay, may be good: And 
if meadow ground is fo rich, that there are two crops 
of hay inone year, the parfon by {fpecial cuftom may 
have tithe of both. 1 Roll. Abr. 643, 647, 950. Head- 
lands are not titheable, if only large enough for turn- 
ing the plough ; butif larger, tithe may be payable. 2 
Inf. 653. Herbage of ground is titbab/e for barren cattle 
kept for fale, which yield no profit to the parfon. 
Woods Inf. 167. Honey pays a tithe, as under Bees. 
Hops are titheable, and the tenth part may be fet out 
after they are picked : There are feveral ways of tithing 
hops, viz. by the hills, pole, or pound ; in fome places 
they fet forth the tenth pole for tithes ; but my Lord. 
Chief Fujt. Roll tells us, they ought not to be tithed be- 
fore dried. 1 Roll. Abr. 644. Horfes kept to fell, and 
afterwards fold, rithes fhall be paid for their pafture; 
though not where horfes are kept for work and labour. 
Hutt. 77. Houfes for dwelling are not properly sithe- 
able: A modus may be paid for houfes in lieu of tithes 
of the land upon which they are built, anda great many 
cities and boroughs have a cuftom to pay a modus for 
their houfes ; as it may be reafonably fuppofed that it 
was ufual to pay fo much for the land, before the houfes 
were erected on it, 11 Rep. 16. 2 Inf. 659. Kids 
pay a tithe as calves, the tenth is due to the parfon, 
Wood 167. > 

Lambs are titheable in like manner as calves ; but if 
they are yeaned in one parifh, and do not tarry there 
thirty days, no» tithe is due to the parfon of that place: 
If there be a cuftom that the parifhioner having fix 
lambs or under, fhall pay fo much for every lamb ; and 
if he have above that number, then to pay the feventh, 
itis good. 3 Cro. 403. Lead may pay tithe by cuftom, 
as it does in fome counties; but it doth not without 
it. 2 Inf. 651. By cuftom only, Lime and Lime-kilns 
are titheable. 1 Roll. Abr. 642. 

Maft of Oak and Beach pays tithes, as under Acorns. 
Milk is titheable when no tithes are paid for cheefe, all 
the year round, except cuftom over-rules ; and it is 
payable by every tenth meal, not tenth quart or part of 
every meal; and is to be brought to the houfe of the 
parfon, &c. by cuftom, in which particular this tithe 
differs from all others, which muft be fetched by the 
receiver. In fome ‘places they pay tithe cheefe for 
milk, and in others fome fmall rate according to 
cuftom. Cro. Eliz. 609. 2 Danv. Abr. 596. Mills, 
as there are feveral forts of them, ‘the ¢ithes are 
different ; the zithes of corn-mills driven by wind 
or water, are paid in kind, every tenth toll-difh of 
corn to the parfon of the parifh wherein the mills are 
ftanding : But ancient corn-mills are sithe-free, being 
fuggefted that they are very ancient, and never paid 
tithés, Fc. And it is queftioned whether tithe is due 
for any corn-mills, unlefs by cuftom, becaufe the corn 
hath before paid tithe; and it feems rather a perfonal 
tithe where due : The tithes of fulling-mills, paper-mills, 
powder-mills, Jc. are perfonal, charged in refpect to 
the labour of men, by cuftom only ; and are regarded 


more as engines of feveral trades than as mills. 1 Roll. 
Abr. 656. 2 Infi, 621. Mines pay no tithes but by 
nea iy cutom, 
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cuftom, being of the fubftance of the earth, and not an- 
nually increafing. 2 Inft. 651. 

Nurferies of trees fhall pay tithes, if the owner dig them 
up and makes profit of them by felling. 2 Danv. Abr. 
585. 

Oak trees are privileged as timber from the payment 
of tithes by the ftatute of Sylva Cedua, 45 Edw. 3. 
c. 3..if of or above twenty years growth ; and if oaks are 
under that age, it is the fame when they are apt for 
timber, Moor 541. Offerings, Fc. are in the nature of 
perfonal tithes. 2 Inft. 659, 661. Orchards pay tithes 
both for the fruit they produce, and the grafs or grain, 
if any be fown orcut therein. 2 Jn/t. 652. 

Parks are titheable by cultom, -for the deer and the her- 
bage ; and when difparked and converted into tillage 
they fha!l pay tithes in kind: The sithes of parks may be 
in part certain, and part cafual ; and 2s. a year, and a 
thoulder of every third deer, hath been paid as tithe for 
a park. 1 Roll, Rep. 176. Hob. 37, 40. Partridges 
and Pheafants, Sc. as they are fere nature, yield no 
tithes of eggs or young. 1 Roll. Abr. 636. Peafe, if 
gathered for fale, or to feed hogs, pay tithes ; but not 
green peafe {pent in the houfe. 1 Roll, Abr. 647. Pigeons 
ought to pay tithes when fold; and this holds good if 
they lodge in holes about an-houfe, as well as in a 
dove-houfe ; and by cuftom if fpent in the houfe, they 
may be titheable, though not of common right. 2 Danv. 
Abr. 583, 597. Pigs are titheable, as calves. Ibid. 
Pollard trees, fuch as are ufually lopped, and diftinguith- 
ed from timber-trees, pay tithes. Plowd. 470. 

Quarries of ftone, &c. are not fubjeét to pay tithes ; 
becaufe they are part of the inheritance, and ¢ithes ought 
to be collateral to the land, and diftin&t from it. 1 Roll, 
644. 
kotne of corn are not titheable, for they are left for 
the poor, and are properly the fcatterings of the corn 
whereof the ¢ithes have been paid, left after the cocks fet 
out are taken away. Cro. Eliz. 660. 

Saffron pays a predial and fmall tithe. 1 Cro. 467. 
Salt is not titheable, but by cuftom only. 1 Bund. 10. 
Sheep, a tithe is paid for, of lambs and wool, and there- 
fore they pay no zithe for their feeding. If theep are 
in the parifh all the year, they are to pay sithe wool to 
the parfon ; but if removed from one parifh to another, 
the parfons of each parifh to have tithe pro rata, where 
they remain thirty days in a parifh ; and if they are fed 
in one parifh, and brought into another to be fhorn, 
the fame tithing is to be obferved. 1 Roll. Abr. 642, 
647. 3 Cro. 237. Stubble pays no tithe under aftermath. 
2 Inf. 652. 

Tares, vetches, sc. are titheable; but if they are cut 
down green, and given to the cattle of the plough, where 
there is not a fufficient pafture in the parih, no tithe 
fhall be paid for them. 1 Cro. 139. Tiles are no yearly 
increafe, and not. titheable. 2 Inf. 651. Timber trees, 
fuch as oaks, afhes, and elms, and in fome places beech, 
&c. above the age of twenty years, were difcharged of 
tithes by the Common law, before the ftatute 45 Ed. 3. 
c. 3. and the reafon of it is, becaufe fuch trees are em- 
ployed to build houfes, and houfes when built are 
not only fixed to, but part’of the freehold ; and if 
thofe trees ftand fo long till they become rotten and fit 
for firing only, no tithes is due for them, becaufe they 
were once privileged ; and loppings of timber-trees above 
twenty years growth, pay no ¢ithes, for the branch is 
privileged as well as the body of the tree; and the roots 
of fuch trees are exempted as parcel of the inheritance. 
Trees cut for plough-boot, cart-boot, &c. fhall not pay 
tithes, although they are no timber; but all trees not fit 
for timber, and not put to thofe ufes, pay tithes. 1 Roll. 
Abr. 650. Cro. Eliz. 477, 499. Turfs ufed for fuel are 
part of the foil, and tzthe-free. 2 Inft. 651. 

Underwood is titheable, though the tithe is not of an- 
nual payment; and is fet out while ftanding, by the 
tenth acre, pole, or perch, or when cut down, by tenth 
faggot or billet, as cuftom direéts ; and if he that fells 
the wood doth not fet out the tithe, he is liable to the 
treble damages by 2&3 Ed. 6. cap. 13. But if the un- 
derwood is ufed for firing in a houfe of hufbandry, or to 
burn brick to repair the houfe, or for hedging and fen- 
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cing the lands in the fame parih, it may be difcharged 
from “ithe, 2 Inft. 642, 643, 652. Hob. 250. 2 Danve 
Abr. 597. 

Warrens- where titheable, fee Conies. Wafle grounds 
Whereon cattle feed, is liable to the payment of sithess 
2 Danv. Abr. Woad growing in the nature of an herb is 
a predial and fmall tithe. 2Danv. 594, Wood is gene- 
rally efteemed to be a great zithe. If wood grounds have 
likewife timber trees growing on them, and confit for 
the molt part of fuch trees, the timber-trees thall pris 
vileze the other wood ; but if the wood is the greateft 
part, then it muft pay zithes for the whole.- 13 Rep. 13e 
If wood be cut to make hop-poles, where the parfon 
hath sithe hops, no tithe fhall be paid for it. Hughes's 
Abr. 689. Wool is a mixed fimall sitbe, paid when clip- 
ped ; one fleece in ten, or in fome places one in feven is 
given to the parfon. If there is under ten pounds of 
wool at the fhearing, a reafonable confideration fhall be 
paid, becaufe the zthes are due of common right; and 
if lefs than ten fleeces, they dhall be divided into tem 
parts, or an allowance be otherwife made.: All theep 
killed, and fheep which die, pay tithe wool; and neck 
wool cut off for the benefit of the wool, but not if it 
is to preferve the fheep from vermin, &c, ` Alfo the wool 
of lambs fhorn at Midfummer, though sithe was paid 
for the lambs at Mark-tide, is titheable. 1 Roll. Abr. 
646, 647. 2 Inf. 652. Vide tithe of Sheep. 

When any thing is sitheable only by cuffom, itmay be 


exempted from tithe by cuftom ; but cuftom to exempt - 


corn, Fc. from tithe will not be allowed, becaufe for that 
tithes are due de jure. Count Parf. Compan. 155, See 
Modus and Prefcription. 

Tithes Extraparochial, which do not lie in any parifh, 
belong to the King. 2 Rep. 2, 44. 

Great tithes generally belong to the rector ; and {mall 
tithes to the vicar. Cro, Car. 20. i 

Great tithes are corn, hay, and wood ; {mall tithes com- 
prehend all other predial tithes befides corn and hay, 
&Fe. as alfo thofe tithes which are perfonal and mixed 5 
fome things maybe great or {mall sithes, in regard of 
the place; as ops in gadens are fall sithes, and in 
fields may be great tithes; and ’tis faid the quantity will 
turn a fmall ¢7re into a great one, if the parifh is gene- 
rally fown with it. 1 Roll. Abr. 643. 1 Cro. 578. Wood's 
Inft. 162. 

For more learning om this fabje@, fee 5 New Abr, tit. 
Tithes, 8 Vin. Abr. tit. Difmes, and a new treatife on 
the laws concerning Tithes. See alfo, Black. Com. 1V. 
384, 388. 2V. 24. 37. 48, 88, 102,.384, 437. 

Tithing, (Lithinga, from the Sax. Feothunge, i. e. 
Decuriam) Is in its firt appointment the number or com- 
pany of ten men with their families, held together in a 
fociety, all being bound for the peaceable behaviour of 
each other: And of thefe companies there was one chief 
perfon who was called steothung-man, at this day tithing- 
man ; but theold difcipline of sithings is long fince left 
off, In the Saxon times, for ‘the better confervation of 
the peace, and more eafy adminiftration of juttice, every 
hundred was divided into ten diftriéts or rithings ; and 
within every tithing, the tithing-men were to examine 
and determine all leffer caufes between villages and 
neighbours ; but to refer greater matters to the then fu- 
perior courts, which had a jurifdiction over the whole 
hundred. Paroch. Antig. 633. See Black. Com, 1 Ve 
113. 4.V. 404. 

Cithing-men, Are now a kind of petty conftables, 
elected by parifhes, and {worn in their offices in the 
court-leet, and fometimes by juftices of peace, &c. There 
is frequently a tithing-man in the fame town with a 
conftable, who is as it were a deputy to execute the 
office in the conftable’s abfence; but there are fome 
things which a conftable has power to do, that sithing- 
men and headboroughs cannot intermeddle with, Dalt. 
3. When there is no conffable of a parifh, the office 


and authority of a tithing-man feems to be all one una 


der another name, Stat. 13€% 14° Car. 2. cap. 12+ 

See Conftable, and Black. Com, 1 V. 114, 406. : 

Title, (Titulus) Is when a man hath. lawful caufe of 

entry into lands whereof another is feifed ; and it fem 
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admit any perfon into the miniftry without any tizhe, he 
fhall maintain him till he prefers him to fome ecclefiaf- 
tical living ; or if he refufes fo to do, he hall be (y{pend- 
ed from giving orders for one year. Caz. 31: Anciently 
a title of clergy was no more than entering their names 
in the bifhop’s roll, and then they had not only autho- 
rity to afit in the minifterial function, but had a right 
to the fhare of the common ftock or treafury of the 
church ; but fince a title is an aflurance of being pre- 
ferred to fome ecclefiaftical benefice, a certificate that the 
clerk is provided of fome church, or place, ése. or where 
the bifhop who ordains him, intends fhortly afterwards 
to admit him to a benefice or curacy then void. Count. 
Parf. Comp. 2, 3. 

Titie of Entry, Is when one feifed of land in fee, 
makes a feoffment thereof on condition, and the condi- 
tion is broken ; after which the feoffor hath z/t/e to en 
ter into the land, and may do fo at his pleafure, and by 
his extry the freehold fhall be faid to be in him prefently. 


fies alfo the means whereby a man comes to lands or 
tenements, as by feoffment, fine, lat will and teftament, 
Gc. The word title, includeth a right ; but is the more 
general word : Every right is a title, though every title 
Ne isnot fuch a right for which an action lies ; fo that 
oe titulus eff jufta caufa poffidendi quod noflram eft, and is the 
< + means of holding the lands. Co. Litt. 345. A man 
= may plead in trefpafs, ĉe. without particularly fetting 
By Porh his title, where his juftification is collateral to the 
ay title of the land; fo if damages are to be recovered, and 
og the z/t/e of the land is not in queftion ; and in actions 
_ on\real contraéts, where the plaintiff fhews enough to 
entitle him to the action, &c. 2 Mod. 70. 1 Roll. Rep, 
)5g5\ Cro. Car. 571... 3 Nel. Abr. 325. But im tref- 
Er fe cutting corn on lands, the party muft fet forth 
iR the title which he hath to the corn, or on demurrer it 
; will be judged ill ; for the fhewing that he is poffeffed 
a thereof, is not fuficient without a sit/e, becaufe the pro- 


















































a. perty fhall be intended to be in the owner of the foil, 

_  - 2 Sand. 401. 3 Salk: 361. When a_perfon will re- | And it is called Title of entry, becaufe he cannot have 
x cover any thing from another, he mut make out and | awritof right againft his feoffee upon condition, for his 
i prove a better ri#/e than the other hath; or it will not be | right was out of him by the feoffment, which cannot, 

enough to deftroy his sitle, &c. Hob. 103. Itis not al- | be reduced into entry; and the entry mut be for the 

J lowed for the party toforfake his own #it/e, and fy upon | breach of the condition. Cozvell, 

i the other’s; for he muft recover by his own ftrength, Titinpyiks, An old word far tale-bearers. In 
; not the other’s weaknefs. Ibid. 104. If by the record | allrealms the pops practice hath had confederacy. of falfe, 
ea it appears that the plaintiff in the caufe hath no sit/e, he | forfworn, factious, and traiterous zitiny/és, untrue to their 

a fall not have judgment. Lyrav. 1631. The law will | fovereign, &c. Letter Secr. State, 28 H. 8. to James ge 
a not permit sit/es and things in entry, Sec. to be granted | King of Scotland. 

over ; ahd the buying or felling any pretended rights or Cibertonin Debon, for rebuilding the town of, 5 Geo 
titles to lands, is prohibited by ftatute as Maintenance. | 2. cap. 14. 


Coalia, A towel; and there is a tenure of lands by 
the fervice of waiting with a towel at the King’s coro- 
nation : Petrus Picote tenet unum mefuag. Sc. per fer- 
jeantiam Jerviendi cum una toalia ad coronationem regis. 
Ing. Ann, 12, 13, K. Jobn. ` 

Tobacco, Is not to be planted in England, on pain of for- 
feiting 405. for every rod of ground thus planted; but 
this fhall not extend to hinder the planting of tobacco in 
phyfick gardens. 12 Car. 2. cap. 34. And jultices of peace 
have power to iffue warrants to conftables, to fearch after 
and examine whether any tobacco be fown or planted, and 
to deitroy the fame; which they are to do under penalties 
Se. 22 & 23 Car. 2. cap. 26, The 5 Geo. 1. co Ihe 
continues the itatute 22 & 23 Car. 2. And by alate aa, 
if any perfon fhall cut walnut-tree leaves, or other leaves, 
(not being tobacco leaves) or colour them fo as to refemble 
tobacco; or fhall fell the fame mixed with tobacco, they 
{hall forfeit 5s. per pound: And the like penalty is in- 
flicted for exporting fuch leaves, or engines for cutting, 
which may be feifed by the officers of the cuftoms, &c. 
Alfo fervants employed therein may be committed to gaol, 
or the houfe of correction, for any time not exceeding 
fix months, &c, 1 Geo. 1. cap. 46. See Stat. 24 Geo. Ze: 
c. 41. Nodrawback allowed on exportation of tobacco, un- 
lefs fhipped from the port at which it was imported, and in. 
the original package if unmanufactured. Importer within 
fourteen days after the delivery of sobaccoto any purchafer 
to give to the officer where it was imported an account of 
the marks, numbers, and weights, &c. of every hogthead 
fold, and the fhip’s name, ĉc. the account tobe figned 
by the importer and purchafer. No zokacco nor tobacco 
fralks above 24/6, nor {nuff above 10/6. to be carried by 
land from any port of importation withouta certificate from 
the collector, &c. of the port where, ége. before removal 
the proprietor to infert on the back of the certificate the 
package, marks, numbers, weights and fpecies, Gc. of 
the goods, and to fubfcribe his name, and make oath of 
the truth thereof; the certificate to accompany the goods, 
and to be delivered to the officer where the goods fhall be 
conveyed, €¥c. Tobacco, tobacco fralks and {nuff, exceeding 
the refpective weights aforefaid, found removing without 
fuch certificates, with the horfes and carriage shall be for- 
feited, and the carrier may be committed to the county 
gaol for one month. See further in the fame act for fe- 
curing the duties upon sobacco. And Stat. 26 Geo. 2, c. 
13. For other matters, fee Cuffoms, Plantations, Snuff. 

Cobacco-pipe Clay, Not to be exported. 13 14 
Car. 2. c. 18. f. 8. 6 Geo Ie Cs 21. f. 32. 
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32 H. 8. c. 9. See 20 Vin. Abr. 278—288. and Black. 
Com. 2 V. 195. 

Titie of Bits of Parliament. After the Houfe of 
Commons hath finally agreed (on a third reading) that a 
bill pafs, the sis/e to itis then fettled; which ufed to be 
a general one, for all the aéts paffed in the feflion, till in 
“the sth year of Hen. 8, ditiin& zitles were introduced 
for cach chapter. Black. Com. 1 V. 182, 3. 

Title to Lands, pretended, buying 02 felling. By 
flat. 32 H. 8. c. 9. it is provided that no one fhall fell 
or purchafe any pretended right or title to land, unlefs 
the vender hath received the profits thereof for one whole 
year before fuch grant, or hath been in actual poffeffion 
= _ of the land, or of the reverfion or remainder ; on pain 

_ “that both purchafer and vender fhall each forfeit the 
value of fuch land to the King and the profecutor. 
Title ta the Croton. Inthe opinion of Blackfone, 
_ the grand fundamental maxim upon which the jus corone, 
or right of fucceflion to the throne of thefe kingdoms, 
depend, is, ‘‘ That the Crown is, by Common law 
~ «© and conftitutional cuftom, hereditary ; and this in a 
_ manner peculiar to itfelf: But that the right of inhe- 
«« ritance may from time to time be changed or limited 
“ by act of parliament; under which limitations the 
_ € Crown ftill continues hereditary.” Black, Com. 1 V. 
"191. which Vide, the propofition being there fully proved 
at large. eth 
‘a Citic to Things perfonal. As to the title to things 
= perfonal, or the various means of acquiring, and of lofing 
iy fuch property as may be had therein The methods 
H of acquifition or lofs are principally twelve ; 1. By oc- 
_-——eupancy. 2. By prerogative. 3. By forfeiture. 4. By 
‘cuftom. 5. By fucceflion. 6. By marriage. 7. By 
~ jodgment, 8. By gift. 9. By contract. 10. By bank- 
= ruptcy. 11. By teftament. 12. By adminiftration. Black. 
Com, 2 V. 400. which Vide. 
 Gitles of Ciergymen, Signify fome certain place 
ee where they may exercife their functions. A +it/e in this 
= fenfe, is the church to which a prieft was ordained and 
= conftantly to refide: And there are many reafons why a 
= — Church is called zitulus; one is becaufe in former days 
= the name of the faint to whom the church is dedicated 
____was engraved on the porch, as a fign that the faint had 
~ A title to that church; from whence the church itfelf 
= Was afterwards denominated situlus. Concil. London, 
~ Anno 1125. No perfon thall be ordained without a 
title ; and this is required to keep out thofe from the 
= miniftry who might otherwife for want of maintenance 
bring difgrace upon the church, And if a bifhop thall 
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Tod of Cool, Contains twenty-eight pounds, or two 
Rone; mentioned in the flatute 12 Car. 2. cap. 32. 

Eoft, (Toftum) A meffuage or rather a place or piece 
of ground where an houfe formerly ftood, but is de- 
cayed or cafually burnt, and not re-edified; it is a 
word much ufed in fines, wherein we often fend toftum 
and croftum, Ese. Welt’s Symb. par. z. Stat. 22 & 23 
CArnz: 

Coftman (Tofmannus) The owner or poffeffor of a toft. 
Reg. Priorat. Lew. pag. 18. 

Toile, (Fr. i. e. Tela) A net to encompafs or take 
deer which is forbid to be ufed unlawfully in parks, on 
pain of 20/7. fur every deer taken therewith. 3 & 4 W. 
ES Merc. 10. 

Tokens Falfe to get money or goods by, from others, 
Ec. See Fale Tokens. 

Toleration. The penalties formerly impofed on 
proteftant diffenters are all of them fufpended by 
the Stat..1. W.& M. Stat. 2. c. 18. commonly cal- 
led The Toleration A&; which exempts all diffenters 
(except papifts, and fuch as deny the Trinity) from all 
penal laws relating to religion, provided they take the 
oaths of allegiance and f{upremacy, and fubfcribe the 
declaration againft popery, and repair to fome con- 
gregation regiftred in the bifhop’s court or at the tef- 
tions, the doors whereof muft be always open: And 
diffenting teachers are alfo to fubfcribe the thirty-nine 
articles, except thofe relating to church government and 
infant baptifm of diffenters, fee Nonconformi/ts. 

oll, To bar, defeat, or take away; as to toll the 
entry, ic e. to deny or take away the right of entry. 
Stat. 8 Hen. 6. c. 9. 

Moll, (Lolnetum, vel Theolonium) Is a Saxon word, and 
properly a payment in towns, markets, and fairs, for goods 
and cattle bought and fold. It is a reafonable fum of mo- 
ney due to the owner of the fair or market, upon fale of 
things zollable within the fame. 2 Inf. 220. And it is 
ufed for a liberty as well to take, as to be free from toll ; ‘of 
which freedom from ¢o// the city of Coventry boatts an an- 
cient charter granted by Leofrick earl of the Mercians, in the 
time of King Edw. the Confefor, who at the importunity 
of Godeva, his virtuous lady, granted this freedom to that 
city. By the ancient law of this land, the buyers of corn 
or cattle in fairs or markets ought to pay zoll to the lord 
of the market, in teftimony of the contraét there lawfully 
made ; for ¢o// was firft invented that contracts in markets 
fhould be openly made before witneffes ; and privy contracts 
were held unlawful. But the King fhall pay no zell for any 
of his goods; and a man may be difcharged from the pay- 
ment of roll, by the King’s grant. Alfo tenants in an- 
cient demefne are difcharged of zol} throughout the king- 
dom, for things which arife out of their lands, or bought 
for manurance thereof, &%c. not for merchandizes. Horn’s 
Mir. lib. 1. 2 Inf. 221. 2 Roll. Abr. 198. Toll doth not 
of common right belong to a fair; though it hath been 
held, that fome zol? is due of common right, as appears 
from the immunities of feveral perfons not to pay zol, which 
proves that if it was not for thofe privileges, they ought to 
pay toll of common right ; therefore where the King grants a 
market, to// is due, although it is not expreffed in the grant 
what zoll is to be paid; and this from the neceflity of it, 
becaufe the property of things fold in a market is not 
altered without paying toll. “Palm. 76.. 2 Lutw. 1377. 
3 Nelf. Abr. 326. But it is faid, if the King grants to a man 
a fair or market, and grants no toll, the patentee fhall 
have no toll; for toll being a matter of private right for 
the benefit of the lord, is not incident to a fair or market, 
as a court of piepowder is, which is for the benefit of the 
publick and advancement of juttice, Ee. Such a fair or 
market, is free from toll; and after the grant made, the 
King cannot grant a fo//'to fuch free fair or market, with- 
out fome proportionable benefit to the fubje&t: And if 
the zoll granted with the fair or market be outragious, the 
grant of the zoll is void, and the fame is a free market, Se. 
2 Inf. 220, Cro. Eliz. 559. When the King grants a 
fair, he may likewife grant that zo// fhall be paid, though 
it bea charge upon the fubjects ; but then it muft be of a 
very fmall fum. Toll is to be reafonable, for the King can- 
not grant a burthenfome so//; and one may have to// by 


prefeription for fome reafonable caufe, but fuch a prefcrips 
tion to charge the fubject with a duty of ¢o//, muit import æ 
benefit or recompence for it, or fome reafon muft be fhewn 
why itis claimed, Cro. Eliz. §59. 3 Lev. 424. 2 Mod. 143. 
4 Med. 323. The toll in fairs is generally taken upon the 
fale of cattle, as horfes, Fc. but in the markets for grain 
only ; and the lord may feize until fatisfaction is made him: 
Ttisalwaystobe paid the buyer, unlefs there be a cuftom 
to the contrary ; and nothing is so//able-before the fale, ex- 
ceptit be by cuftom time out of mind ; which cullom none 
can challenge that claim the fair or market by grant fince 
the reign of King Richard zd; fo that it is better to have 
a market or fair by prefcription, than grant. 2 Inf, 220, 
221. At this day there is not any one certain żo/ to be ta- 
ken in markets ; butif that which is taker be unreafonable, 
itis punifhable by the ftat. 3 Edw. 1. cap.31. And what 
fhall be deemed reafonable is to be determined by thejudges 
of the law, when it comes judicially before them: zo// may 
be faid to be unreafonable and outragious, where a reafon- 
able zo// is due, and exceffive toll is taken ; or when no zol 
is due, and zoll is unjuftly ufurped, &c. 2 Inf. 222. If 
exceffive ¢o/] be taken in a market-town, by the lord’s con- 

fent, the franchife fhall be feized ; and if by other officers, 
they fhall pay double damages, and fuffer imprifonment, 
fc. Stat. Weflm.1. 3 Edw. 1. Owners of markets and 

fairs are to appoint to/l-rakers, where toll is to be taken, 
under penalties, by the 2 & 3 Ph. & M. cap. 7. And he 

that hath the zoll, or profit of the market where no fol i is, 

ought to provide a lawful meafure of brafs, and chain it in 

the publick market-place, or fhall forfeit 5/. 22 Car. 2. 
cap. 8. Toll is not incident of common right, to a fair. 

2 Strange 1171. See Market, and Wiljon, par. 1. 109. 

Yo2rt-Toil. A prefcription to have port-toll for alk 
goods coming into a man’s port may be good; and this 
it is faid without any confideration. 2 Lev. 96. 2 Lut. 
1519. And it hath been adjudged, that the liberty of © 
bringing goods into a port for fafety, implies a confide- 
ration in itfelf. 3 Lev. 37. Prefcription of zol for goods 
landed in a manor, or to have port-ro/l for all goods com- 
ing into port, is a good prefcription ; but not to have toll | 
of goods brought into a river, Gc. 2 Lev. 96,97. Toll 
may be appurtenant toa manor. 2 Mod. 144. 

TollsCrabers, Is where one claimeth to have ¢c// for 
every beaft driven over his ground ; for which a man may 
prefcribe, and diftrain for it 7 via regia. Cro. Eliz. 710. 
They who claim thefe tols by grant, ought to aver the cer- 
tainty of the fum mentioned in the grant, &c. Palm. 76. 
Till-travers being to pafs a nearer way, he that has it is to 
repair the way, becaufe he receives money for it. 2 Lill. 
Abr. 585. 

Thorough-Toll, Is when a town prefcribes to have solf 
for fuch a number of beafts, or for every beaft that goeth 
through their town ; or over a bridge or ferry, maintained 
at their coft, which is reafonable, though it be for pafling 
through the King’s highway, where every man may law- 
fully go, as it is for the eafe of travellers that go that 
way. Terms de Ley 561, 562. Perfons may have this tolf 
by prefcription or grant; but it muft be for a reafonable 
caufe, which muft be fhewn, wig. that they are to repair 
and maintain a caufeway, or a bridge, or fuch like. Cro. 
Eliz. 711. The King granted to a man, to take fuch sol? 
of perfons that paffed over certain bridges with their cat- 
tle, as was taken there and elfewhere in England, Gc. and 
it was held void for incertainty. Bridg. 88. 

Curn-Toll, A toll paid for beafts that are driven to 
market to be fold; and do return unfold. 6 Rep. 46. There 
is alfo z#-to/]; and out-toll, mentioned in aacient charters: 
But if any one take ¢o// where he ought not, the party grie- 
ved fhall have an aétion on the cafe, or action of tréfpafs, 
Ese. 3 Nel/. Abr. 325, 326. Of tolls, and grants, cu- 
{toms and prefcriptions for so//s, good, and not fo, i 4, 
Mod. 319, 5 Mod. 361. Lutw. 1380, 1518. 

Collage, Is the faci with sallage; fignifying severally 
any manner of cuftom, or impofition. This word occurs 
in the ftatute 17 Car. 1. cap. 15 

Coll-Wooth, The place ihe goods are weighed, &'c. 

Toll-Con, Is corn taken for toll ground ata mills 
And an indiétment lies againft a miller for taking too great 
toll. 5 Mod. 13. 

Toll- 










O Woll-Wop, A finall dish or meafure by which soll is 
taken in a market, Esc. 


= EolizTraners, fee ante Toll-ravers. It fhould 
have been Coll-@ravers, av being inferted, inftead of 


i ap 
En tot Traberfe Is properly when a-man pays certain 
= toll for pafling over the foil of another man in a way not 
a Ingh ftreet. 22 47: 58. by Thorp, M.4t. 42 El. B. 
= R. in Smith v. Shepherd’s cafe. The words toll-through 
= and foll-traverfe are ued promifcuoully. Arg. And 
the court feemed to agree. Mod, 232. in cafe of 
~ Jamnes v. Fobnfon. A man cannot prefcribe to have 
thorough-toil of men paffing through a vill in the high 
ftreet becaufe it is againft the common law and common 
right; for the high ftrect is common to to all. 2 Roll. 
‘ Abr. 522, 25 Aff. 58. by Thorp, M. ar & 42 El. B.R. 
‘i between Smitb v. Shepherd, dubitatur without alledging 
| ofa {pecial confideration as the repairing the way. And 
the King cannot have fuch toll for pafing in the high 
ftreet, as in the cafe aforefaid, for the caufe aforefaid. 
2 Roll Abr. 522. 22 Aff. 58. by Thorp. 

A man cannot prefcribe to have thorough-toll of men 
for paffing through a villin a place which is not the high 
ftreet; for it is more than the law allows to go there. 
2 Roll. Abr. 523. 22 Af. 58. A man may prefcribe to 
have toll-traverfe of men pafling over his foil in a way 
__which is not a high ftreet, and the prefcription fhall be 
_- good. 2 Roll. dor. 522. 22 Af 58. Bro. Toll. pl. 6. 
ey cites, 9. C. 

Coilfetter, (Tolcefrum) An old excife, or duty paid by 

= the tenants of fome manors to the lord, for liberty to 

_ brew and fell ale. Cartular. Rading. 221. Chart. 51. 
Hen. 3: 

Eoltey, (from the Sax. Tol. i.e. Tributum, and fee Se- 
des,) ls the place where merchants meet, in a city or 
town of trade. - 

Toit, A writ whereby a caufe depending in a court 

baron, is removed into the country court. O/d Nat. Br. 

4, And as this writ removes the caufe to the county court ; 

fo the writ pone removeth a caufe from thence into the 
court of Common Pleas, &c. 

Totta, Wrong, rapine, extortion, any thing exacted 

or impofed contrary to right and juitice. Nec ali- 

quem depredetur, nec homicidia, vel incendia, roberias, tol- 





¥ tas, feu alia hujufmodi perpetret enormia. Pat. 48H. 3. 
E in Brady Hif. Eng. Append. p. 235. 
E Combs, Defacing of in churches. Sve Monument, 
Tomiin, A weight of 12 grains ufed by goldfmiths and 
~ jewellers. t 
. ngue, cutting out oz difabling. By Srat. 5 
Henk. ¢. §. to remedy a mifchief that then prevail- 


i ed, of beating, wounding, or robbing a man, and 
E. > then cutting out his sgue, or putting out his eyes, to 
~ ' prevent him from being-an evidence againft them, this 
offence is declared to be felony, if done of malice pre- 
penfe. See Black. Com. 4 V. 206, 207. 
et Tonnage, (Lorzagium) Is a cuftom or impoft paid to 
w the King for merchandize carried out, or brought in 
ow fhips, or fuch like veffels, according to a certain rate 
upon every ton. Cowell. See Cuffoms. Tunnage. 
Tozcare, Is a word mentioned in Fleta, 2 lib. c. 75. 
Ae par. 2. viz. Boves ftriliare E torcare > Which is to comb 
Be: _and cleanfe his oxen. 
ia = Tozra, (Sax. Tor) A mount or hill; as Glaftenbury 
a Torre, Chart. Abbat. Glafton. MS. pag. 114. So a 
ad variety of high hills, in Derby/bire are called Tor; but gene- 
E rally fome epithet is prefixed, as Mam-Tor, &c. 
E = Tot (from the Lat. Tortus) Is a French word for in- 
=_= juryor wrong; as de fon tort mefme, in his own wrong. 
: Cro. Rep. fol. 20. Whites cafe. Wrong or injury is 
properly called sort, becaufe it is wrefted or crooked. 
Co. on Lit. f. 158. See de fon tort demefne, and 20 Vin. 
Abr. 305. Alfo Black Com. 3 V.-117. 
Woxtfeafoz, (Fr. Tortfaifsur) A wrong doer, a tref 
“paller. Co. 2 par. f. 383. numb. 11. 
€oztitium, Is mentioned in Fiera, and other books, 
and fignifies a torch. i 
7 WTozture. Ihe Statute law of England doth very fel- 
= dom, and the Common law doth never, infi& any pu- 
= nilhment extending to life or limb, unlefs upon the 
= higheft neceffity: And the conftitution is. an utter 
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ftranger to any arbitrary power of killing or maiming the 
fubjec&t without the exprefs warrant of law. ‘* Nullus 
«c fiber homo, fays the great charter (c. 29.) aliquo 
‘* modo.defiruatur, nifi per legale judicium parium fuorum 
“© aut per legem terre.” Which words, ‘* Aliquo modo 
‘© deftruatur,” according to Sir Edward Coke, (2 Infi 
48.) include a prohibition not only of killing, and maim- 
ing, but alfo of torturing (to which our laws are ttrangers) 
and of every oppreflion by colour of an illegal authority. 

But note—on an indiétment for high treafon, or for the 
lowett fpecies of felony, wig. petit larceny, and in all 
mifdemefnors, ftanding mute is equivalent to conviction. 
But, upon appeals or indi¢tments for other felonies or 
petit treafon, the prifoner fhall not be looked upon as 
convicted, fo as to receive judgment for the felony ; but 
fhall, for his obftinacy, receive the terrible fentence of 
Penance, or Paine forte & dure, 

The rack, or queftion, to extort a confeffion from cri- 
minals, is a practice of a different nature; fhis being 
only ufed to compel a man to put himfelf upon his trial; 
that being a fpecies of trial in itfelf. And the trial by 
rack is utterly unknown to the law of England. See 
Rufhw. Coll. i. 638.. Black. Com. 4 V. 320, 321. Bec- 
carea’s Effay on Crimes and Punishments, c. 16. &e. 
And a work intituled, “* Efai fur ’Ujage ‘ les Incon- 
‘© weniens de la Torture, dans la Procedure Criminelle, par 
“© Mr. S. D.C.” Publifhed with ‘* Ob/erwations fur des 
< Matieres de Furifprudence Criminelle.” 'Tranflated from 
the Latin of Paul Rifi. 

No perfon to be fubje&t to torture in Scotland. 7 Ann. 
Cy aie 

Toties quoties, As often asa thing fhall happen, &c, 


ufed in deeds and conveyances. 19 Car. 2. cap. 4. 


Cotted. A good debt to the King, is by the foreign 
appofer or other officer in the Exchequer noted for iuch by 
writing the word sof to it: And that which is paid fhall be 
totted——Tot pecunie regi debetur. Stat. 42 Ed. 3. cap. 

1 Ed. 6. cap. 15. 

@ourn, The theriff’s court fo called. See Turn. and 
Black. Com. 4V. 270, 404, 417. 

Tournaments, Martial. exercifes frequent in former 
ages, wherein the combatants fought with blunt weapons, 
and in great companies ; the intent of them was to inure 
men to the wars. Vide Fu/ts. 

Tout tempus pri €uncoze clk, i. e. Always was, and 
is at prefent ready; and is a kind of plea by way of excufe~ 
for him that is fued for any debt or duty. Broke 258. 
See Black. Com. 3 V. 303. 

Totwage, (Towagium, Fr. Tawage) Is the rowing or 
drawing a fhip or barge along the water by another fhip 
or boat faftened to her ; or by men or beafts on land: It 
is alfo money which is given by bargemen to the owner 
of ground next a river where they sow a barge or other 
veffel. Plac. Parl. 18 Edw... 

Coton, (Oppidum, Villa) A walled place or borough + 
The old boroughs were firft of all towns; and upland 
towns, which are not ruled and governed as boroughs, 
are but owns, though inclofed with walls. Finch 80. 
There ought to be in every ‘oq a conftable, or tithing- 
man ; and it cannot be a sow unlefs it hath or had a 
church, with celebration of facraments and burials, &c. 
But if a zown is decayed fo that it hath no houfes left, 
yetitis azowzin law. .1 Inf. 115. Under the name of 
a town, or village, boroughs, and ’tis faid, cities are con- 
tained ; for every borough or city is a sown. Where a 
murderer efcapes untaken in a owy, in the day-time, the 
town fhail beamerced. 3 Hen.7. cap. 1. And a town- 
Jeip is anfwerable for felons goods to the King, which may 
be feized by them. 12.2. c. 3, But fee,31 Hd. 3. cap. 
3. Acuftom may be alledged in`a zown, &ce. See Black. 
Com. 1 V. 114: 

Coton-Cicrk, Ought not to be a Popifh recufant con- 
vit. 3 Fac. 1.c. 5. How to deliver a ichedule of fines, 
Esc. to the sheriff. 22 & 23 Car, 2. ¢. 22. Anda dw- 
plicate into the court of Exchequer. Jb. How punih- 
able for difcharging or concealing an indictment, Fr. Jb. 
Or not returning eftreats into the court of Exchequer. 
EMET AE EKAN DA 

Trabariz, Were little boats, {o called from their being 
madeout of fingle beams, or pieces of timber cut hollow. 
Florence of Worcefer, pag. 618. 
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Trabeg in churches, was that we now call branches, 
made ufually with brafs, but formerly with iron. Cowell, 

Crattus, A trace by which horfes in their gears draw 
2 eart, plough, or waggon. Paroch. Antiq. 549. 
Grade, In general fignification is trafick or merchan- 
Alfo a private ait, and way of living. All the 
King’s fubjeéts were to have a free trade with France, 
Spain, &c. Stat. 3 fac. 1. cap.6. But by1 W. & M. 
Cap. 3.4. © trade with France was prohibited during the 
war, and importing goods was declared a common’ nu- 
fance, and the commodities were to be feized and burnt; 
the veffels with their furniture, ége. to be forfeited ; and 
landing goods, or aflifting the rein, incurred a penalty of 
5oo/. Thov gh the prohibition of trade to France was 
taken of and repealed by 9 Ann. cap. 8. The King 
was enabled to prohibit all trade with Saveden, on the in- 
tended invafion of this kingdom, by the late King of 
Sweden, 3 Geo. 1. cap. 1. All trade with Spain, during 
the late war, was prohibited ; and no goods of the growth 
or manufacture of O/d Spain, to be imported into Great 
Britain or Írelard, &c. from any place, mixt or unmixed 
with commodities of any other nation, on pain of forfeit- 


ing the goods and. treble value ; and alfo the fhip or vef- | 


fel, with all her furniture, &c. Stat. 13 Geo. 2. cap. 27. 
None of the King’s fubjeéts may zrade to and with a na- 
tion of Infidels without the King’s leave, becaufe of the 
danger of relinquifhing chriftianity: And Sir Edward 
Coke faid, That he had feen a licence from one of our 
Kings, reciting, That he having a fpecial truft and con- 
fidence that fuch a one, his fubjeét, would not decline 
his faith and religion, licenfed him to trade with Infi- 
dels, 6c. 93 Nel/. Abr. 331. 
Common law, none was prohibited to exercife any par- 
ticular trade, wherein he had any fkill or knowledge ; 
and if he ufed it unfkilfully, the party grieved might 


shave his remedy againft him by action on the cafe, Se. 


By the 5 Eliz. a. man muft ferve feven years apprentice- 
fhip before he can fet up any zrade ; though it hath been 
refolved that the ftatute doth not prohibit the ufe of a 
trade for a family, but the publick ufe of it in general. 
An indictment on 5 Eliz. c. 4. for exercifing a trade ufed 
at that time in Great Britain, quafhed, it fhould have 
been England, there being then no fuch kingdom as 
Great Britain. 1 Strange 552. 2 Strange 788. 11 Rep. 
53. - If a bond or promife reftrains the paisa of a trade, 
though it be to a particular place only, if there was no 
confideration. for it, it is void; if there be a confidera- 
tion, in fuch cafe it may be good: But`if the reftraint be 
general throughout England, although there be a confi- 
deration, it will be void. 2 Lill. Abr. 179. Lord Raym. 
1436. 2 Strange 739. Hence we fee how the law fa- 
vours trade, &c. Vide Black. Com. 1 V. 427. 4 V. 154, 
160, 167, 412, 417, 421, 424, 427, 432. 

rade, Companies of, and their privileges 
tages, fee Merchant. 

Tradefmen, A@ions againft. There is in law, aiwayis 
an implied contract with a common taylor, or other work- 
man, that he performs his bufinefs in a workman-like 
manner: in which, if they fail, an aétion on the cafe lies 
to recover damages for fuch breach of their general under- 
taking. 11 Rep. 54. 1 Saund, 324. But if 1 employ a 
perfon to tranfaét any of thefe concerns, whofe common 
profeffion and bufinefs it is not, the Jaw implies no fuch 
general underjaking; but in order to charge him with da- 
mages, a /pecial agreement is required. Black. Com. 3 
V. 160. 

Traga, A waggon without wheels ; mentioned in Mon. 
Ang. Tom. 1 pag. 851. 

Crain-Dil, fee Oå. 

Grait, Bread of Trait was formerly what we now call 
white-bread. 

Craitozs. Perfons guilty of high-treafon. All trai- 
tors from the time of conviction, are incapable of making 
teftaments. Black. Com.2V.499, See Treafon. 

Evanfeript, Is the copy of any original writing, or 
deed, &c. where it is written over again, or exemplified, 
Stat. 34 & 35 Hen. 8. cap. 14. 

Cranferipto pedes finis icbati mittendo in Cancel- 
tariam, A writ for certifying the foot of a fne levied be- 


and advan- 


As to private trades, at | 
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fore juftices in eyre, €e, in the Chancepy. Reg, Orig: 
669. CE 
Eranferipto Becognitionis fate cozam FJutticiarits ic 
itinerantibus, &c. 1s an old writ to certify a recogni- 
zance taken by juftices in eyre. Reg. Orig. 152. i 

Cranfgreflionc, A writ or action of tre/pafs, according 
to Fitzherbert. : 
Eranfirc, (from Tranfeo) Is ufed for a warrant from the 
cuftom-houfe, to let pafs. 14 Car. 2. cap. 11. 
ey Is the oppofite to local: Tranfitory e s 
are thofe that may be laid in any county, or place; fuch 
as perfonal action of trefpafs, ĉe. See Local, and Black. 
Com. 3V. 294. ‘ X 
Cranflation, (Tranfatic) In a common fenfe of the 
word fignifies a verfion out of one language into another; i 
but in a more confined acceptation, it denotes the fetting 
from one place to another, and the removal of abifhopto 
another diocefe, &¢. which is called Tranz/lating: And fuch . 
a bifhop writes not anno confecrationis, but axxo tranfla- 
tionis zofiræ, Fc. A bithop tranflated, is not confecrat- 
ed de nowo: for aconfecration is like an ordination, ’tis 





an indelible charaéter, and holds good forever, 3 Salk. i 
72. But the bithop is to be a-new elected, &Fc. 1 Salk. fis 
137. See Pofulation. a 


Wranfpoztation, Is the banifhing or fending away a : 
criminal into another country. And by flatute, if any 
one convicted of felony, fhall in open court pray to be 
trenfported, it may be done if the court thinks fit. 3r, 
Car. 2. cap.2. "The 4 Geo. 1. cap. 11. was made for the 
more effectual sran/portation of offenders convict of felony, 
or larceny, within the benefit of clergy, &@e. And all É 
charges in tranfporting felons, are to be borne by the VA 
pi for which the court was held, &c. By the 5 Geo. 

. cap. 28. Deer-ftealers may be tranfported to the plan- 
Bie Gc. And if any perfons forcibly hinder officers 
of the cuftoms, in executing their office, being armed 
with weapons, and eight in company, they fhall be tran- 
fported, by 6 Geo. 1. P So three perfons affembled near the 
fea coafts, with fire-arms, &c. to run uncuftomed goods. 
Stat. g Geo. 2. c. 35. Direétions for trial of offenders 3 
who return from ¢ran/portation, or do not tran/pert them- | 
felves. 16 Geo. 2.¢, 15. Reward for convicting fuch 
offenders. did. 

Returning from tranfportation, or being feen at large. 7 
in Great Britain before the expiration of the term, for | 
which the offender was fentenced to be tranfported, is a y 
capital offence againft public juftice, and is made felony 
without benefit of clergy, by ftatutes 4 Geo. 1. c. 11. 6 
Geo. 1e 6,123,658 Geo gutet ge 

Cranlportation, Of goods and merchandize, is allowed 
and notallowed, in many cafes by ftatute, for the advan- 
tage of trade. See Merchant, &c. 

Cranlubftantiation, (Tran/ubfantiatic) Is a converting 
into another fubftance : To tran/ubftantiate, i. €. Quidpiam 
in aliam fubfantiam converto. Litt. Dict. A declaration 
againft the doétrine of tran/ubfantion ufed in the church 
of Rome, is required by the Stat. 30 Car. 2, cap. 1. 

Travellers. Inn-kcepers are to receive travellers, and 
find them lodgings, victuals, &c. And on refufal, a 
reafonable price being tendered, they may be indiéted and 
fined; or action of the cafe lies againft them. 2 Hawk. 
22i 

Craverl[e, (from the Fr. Zraverfer) Is ufed in the law 
for the denying of fome matter of fa&, alledged to be 
donein a declaration or pleadings ; upon which the other 
fide comes and affirms that it was done ; and this makes & 
fingle and good iffue for the caufe to proceed to trial: 
And the formal words of a traverfe are in our French 
Sans ceo, in Latin Ab/gue hoc, and in Englith without thar, 
that fuch a thing was done or not, Sc. Kitch. 217. 
Weft. Synb. par. 2. A plea will be ill, which neither 
traverfeth, nor confeffeth the plaintiff’s title, &c. And a 
every matter in fa&, alledged by the plaintiff, may be 
traverfed by the defendant, but not matter of law, or 
where it is part matter of law and part matter of fact ; 
nor maya record be traverfed which is not to be tried by 
a jury. And ifa matter be exprefly pleaded i in the afir- 
mative, which is exprefly anfwered in the negative, no 
traverfe is neceflary, there being a fufficient iffue joined ; 
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_ alfo where the defendant hath given a particular apfwer 


in his plea, to all the material matters contained in the 
declaration, he need not take a traverfe; for when the 
thing is anfwered. there needs no further denial. Cro. 
Bhiz. 755. Yelw. 173, 193, 195-. 2 Mod. 54. If a 
traverfe contain no more than the party hath pleaded 
before, it will not be geod: No/raverfe ought to be ta- 


ken but where the thing traver/ed is iffuable : And where 


one will make a ¢raverfe to a declaration, he ought to 


_ traverfe that part of it, the doing whereof will make an 


end of the matter, when the point is determined by the 
jury. 2Roll. Rep. 37. 2 Lill. Abr. 587. 3 Nel. Abr. 
350° 

7 one fraverfe is enough to make a perfect iffue, a 
traverfe cannot be regularly taken upon a ¢traver/e, if ’tis 
well taken to the material point, and goes to the fub- 
ftance of the action ; but where the firt sraverfe is not 
well taken, nor pertinent to the matter, there to that 
which was fufficiently confeffed and avoided before, the 
other party may well take a sraver/e after fuch immaterial 
¢raverfe taken before: And if fpecial matter alledged in a 
foreign county in the defendant’s plea be falfe, the plain- 
tiff may maintain his action, and fraverfe that fpecial 
matter; and in fuch cafe a traverfe on a traverfe hath 
been adjudged good. 1 Saund. 32. Poph 101. 

Theferules are to be obferved in traverfes: 1. The tra- 
werfe >f a thing not immediately alledged, vitiates a good 
bar. 2. Nothing mutt be ¢raver/ed but what is exprefly 
alledged. 3. Surplufageina plea doth not inforce a tra- 
verje. 4. It muf be always made to the fubftantial part 
of the title. 5. Where an act may indifferently be in- 
tended to be at one day or another, there the day is not 
traverfable. 6. In action of trefpafs generally the day 
is not material ; though if a matter be to be done upon 
a particular day, there itis material and #raver/able. 2 
Roll. Rep. 37-1 Roll. Rep. 235.. Kelu. 122. 2 Lill. 
Abr. 313. Ifthe parties have agreed on the day for a 
thing to be done, the traverfe of the day is material ; 
but where they are not agreed on the day, it is other- 
wife ; and though ’tis proved to be done on another day, 
*tis fufficient. Palm. 280. Per Holt Ch. Jut. Where 
a iraverfe goes to the matter of a plea, &c. all that went 
before is waved by the traver/e; and if the traver/e goes 
to the time only, it is not waved. 2 Salk. 642. In ac- 
tion of trefpafs, a particular place and time were laid in 
the declaration, and in the plea there was a /raver/e as 
to the place; but not asto the time: On averment that 
it was ¢adem tranfgreffio, the plea was held good, 3 Lew. 
227. 2 Lutw. 1452. Where a plea in juftification of a 
thing is not local, a traverfe of the place is wrong. 2 

Mod. 270. The fubftance and body of a plea muft be 
traverfed. Hob. 232. But a traverfe that a perfon died 
feifed of land in fee modo & forma as the defendant had 
declared, was adjudged good: Hutt. 123. A lord and 
tenant differ in the fervices, there the tenure and not the 
feifin dhall be ¢raverfed; but if they agree in the fervices, 
the feifin and not the tenure is traverfable; and it is a 
general rule, thatthe tenanr fhall never sraver/e the feifin 
of the fervices without admitting the tenure. March 
116. 3 Nelf. Abr. 361. That which is not material nor 
traverfable, is not admitted when it is alledged, and not 
traverfed. 2 Salk. 361. But the omitting a traver/e 
where it is neceflary, is matter of fubftance. 2 Med. 60. 
And a ¢raverfe of a debt is ill when a promife is the ground 
of the aétion ; which ought to be sraverfed, and not the 
debt. Leon, 252. 

A traverfe fhould have an inducement to make it re- 
late to the foregoing matter. And ’tis no good plea for 
the plaintiff to reply, that a man is alive who is alledged 
to be dead, without ¢traverfing that he is not dead. 
3 Salk. 357. Qu. It isfaid that where a traverfe abfque 
hoc comprizes the whole matter generally, it may conclude 
& de hoc pon. fe Juper patriam; but when it traverfes a 
particular matter, the conclufion ought to be with an aver- 
1 Salk. 4. 

Traverfe may be in an anfwer inChancery, replication, & c. 
Tn an aétion upon a bail bond the arreit is not traver/able. 
1 Strange 444. Traverfi of a feifin in fee is ill, where a 
lefs eftate would be fufficient. 2 Strange 818. Where 
the party confeffes and avoids, he ought not to traver/e : 
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And it may be paffed over and iffue taken upon, thë 
traverfe. 2 Strange 837. See Chancery, and Black. Com. 
EEA 

Craverfe of an indifment o2 p:efentment; Is to 
take iffue upon, and contradi& or deny fome chief point of 
it: As ina prefentment againft a perfon for a, highway 
overflowed with water, for default of fcouring a ditch, 
&Jc. he may traverfe the matter, that there is no high- 
way; or that the ditch is fufficiently fcoured ; or other- 
wife traverfe the caufe, viz. That he hath not the land, 
or he and they whofe eftate, &c. have not ufed to fcour 
the ditch. Lamb. Eiren. 521. Book Entr: See Black, 
Com. 4 V. 345. 

Trabverie of an Dffice, Isto prove that an inquifition 
made of lands or goods by the efcheator, is defective and 
untruly made. No perfon fhall ¢raverfe an office, unlefs 
he can make to himfelf a good right and title: And 
if one be admitted to traverfe an office, this ad- 
mion of the party to the sraverfe, doth fuppofe the 
title to be in him, or elfe he had no caufé of traver/e. 
Vaugh. 64. 2 Lill. Abr. 590, sg1. The traverje of an 
inquifition for the King is to be confidered as a debt, and 
the profecutor may carry down the record. 2 Strange 
1208. See Black. Com. 3 V. 260. : 

Traverfum, Signifies a ferry: It is mentioned in the 
Monafticon. Tom. 2. pag. 1002. 

€raimlermen, A kind of fifhermen on the river Thames, 
who ufed unlawful arts and engines to deftroy fifth, of 
which fome were termed Tinckerwien; others Hebbermen, 
and Trawlermen, &c. And hence come to trowl or trawl 
for pikes: Stow’s Surv, Lond. pag. 19. 

Grapibatton. See Fuffices of Traylbafton; and fee 
copies of feveral commiflions granted to them by Edward 
the Firft, in Spelnan’s Glofary, verbo Traylbafton. ‘The 
common people in thofe days called them Traybafton, quod 
Sonat, trahe baculum. Edward the Firtt in his thitty-fe- 
cond year, fends out a new writ of inguifition, called 
Trailbaffon, again{t intruders on other men’s lands, who, 
to opprefs the right owner, would make over their lands 
to great men ; againft batterers hired to beat men, break- 
ers of the peace, ravifhers, incendiaries, murderers, fight- 
ers, falfe aflifors, and other fuch malefators: Which in- 
quifition was fo ftri€ly executed, and fuch fines taken, 
that it brought in exceeding much treafure to the King, 
Chron, fol. 111. See Plac. parliamentaria, fol. 211, & 
280. And 4 Inf. 186. And in a parliament 1 Ric. Z. 
the commons of England petitioned the King, that no com- 
milion of Eyre or Traylbaflon, might be iffued during the 
wars, or for twenty years tocome. Rót. Par. 1 R. 2. 
Cowell. 

Eraptoz, (Lraditor, Preditor) A fate offender, betray- 
er, Sc. See Treafon. 

Erapterous, (Perfidio/us) Treacherous or fall of difloy- 
alty. Lat. Law Did. 

€rapterous pofition, Of taking arms by the King’s au- 
thority againf? bis perfon, and thole that are commitlioned 
by him, is condemned by the Statute 14 Car. 2. cap. 3. 

T. B. ©. Tempore Regis Edwardi. ©'Thefe initial let- 
ters have this continual note of time in the domeyday re- 
gifler, where the valuation of manors is recounted, what 
it was in the time of Edward the Confeffar ; and what fince 
the conguet. As in Oxenfordfeir——manerium de Bur- 
cefre, T. R. E. valuit quindecim libras, modo fexdecim, 
Cowell, 

Ereafon, (From the Fr. Trabir, to betray, and Tra- 
bijon, betraying, contracted into treafa) is the crime of. 
treachery and infidelity to our lawful fovereign ; the Lasin 
word for which ufed in law is proditio. 

Treafon is divided into 


High Treafon, Alta proditio, 
and 
Petit Treafon, Proditio parva. 


Mention is alfo made, in fome of our flatutes of ac- 
cumulative and confiruGive treafon. High treafon i$ de~ 
fined to be an offence committed againit the fecurity of 
the King and kingdom ; and as all treafons include fe- 
lony, the word proditorie muft be ufed in the indi&tment 
for treafon, to diftinguithit, 3 Jn. 4, 15. The great- 
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nefs of this offence of treafon and feverity of the punith- 
ment thereof, is upon two reafons, becaufe the fafety, 
peace and tranquillity of the kingdom, is highly concern- 
ed in the prefervation of the perfon and government of 
the King; and therefore the laws have given all poffible 
fecurity thereto, under the fevereft penalties : And as the 
fubjeéts have proteétion from the King and his laws ; fo 
they are bound by their allegiance to be true and faithful 
tohim. 1 Hales Hif. P.C. 59. 

At Common law there were different opinions concern- 
ing high treafon; and before the ftatute 25 Ed. 3. Trea- 
fon was a very uncertain crime; for the killing of the 
King’s brother, or even of his meflenger, was taken to 
be included in it; fo when aéts tended to diminifh the 
dignity of the crown, and where a man grew popular, 
this was conftrued to be incroaching royal power, and 
held to be treafon; fo that by the excefs of the times, 
any crime by aggravating the circumftances of it, was 
heightened into treafon: Wherefore this ftatute was made 
to determine what fhould be treafon; and fince the mak- 
ing thereof, there can be no conftructive treafon ; i.e. No- 
thing can be conftrued to be treafon, which is not literally 
fpecified in that aét; nor may the ftatute be conftrued 
by equity, becaufe it is a declarative law, and one decla- 
ration ought not to be the declaration of another ; be- 
fides it was made to fecure the fubje& in his life, liberty, 
and eftate, which by admitting conftru€tions to be made 
of it, might deftroy all...1 Hawk. P.C. 34. 3 Salk. 
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The ftatute 25 Ed. 3. cap. 2. (reciting that divers opi- 
nions having been, what cafes fhould amount to high trea- 
fon) enaéts and declares, That if a perfon doth compafs 
or imagine the death of the King, Queen, or their eldeft 
fon and heir ; or if he do violate and deflower the King’s 
wife or companion, or his eldeft daughter unmarried, or 
the wife of the King’s eldeft fon; or if he levy war 
againft the King in his realm, or adhere to his enemies, 
_ give them aid and comfort in the realm, or elfewhere, 
and thereof be probably attainted of open deed ; and if a 


man counterfeit the King’s Great or Privy Seal, or his | 
money, or bring falfe money into the kingdom, ‘like to: 
the money of Exgland, to make payment therewith in de- | 


ceit of the King and his people ; or if he kill the Chan- 


cellor, Treafurer, or any of the King’s Juftices in either | 


Bench, Juftices of Affife, Sc. being in their places, . do- 
ing their offices ; thefe cafes are to be adjudged treafon : 
And if any other cafe happen before the juftices, fup- 
pofed to be treafon, they fhall not proceed to judgment 
till it be declared by the King and parliament whether it 
ought to be judged treafon or not. ; 
This ftatute may be confidered as one of the greateft 
bulwarks of Englifh liberty. y 
= But to proceed. It was made high treafon to with or 
defire, by words or writing, or to imagine the death of 
the King, Queen, or their heir apparent ; or to publifh, 
that the King was an heretick, fchifmatick, infidel, &c, 
by 26 H. 8. c. 13. And to endeavour to depofe the King, 
or affirm by writing, that he is an ufurper, tyrant, Gc. 
was declared treafon by the 1 Edw. 6. c. 12. But thefe 
are repealed by 1 Mar. which enacts, That no att, deed 
or offence, fhall be deemed or adjudged treafon, but fuch 
as are declared and expreffed to be fo by the 25 Ed. 3. 
concerning treafons. 1 Mar. Sef. 1. c. 1. All treafons 
were fettled by the Stat. 25 Edw. 3. c. 2. And by 1 
Mar. c. 1. that a& was re-inforced and confirmed, and 
made the only ftandard of treafon; the 1 Mar. takes away 
the power of the King and parliament to adjudge any 
thing elfe to be treafon, than what is declared to be fuch 
therein : So as no crime is at this day high treafon, petit 
treafon, or mifprifion of treafon, unlefs it be declared by 
25 Ed. 3. or by fome ftatute fince the 1 Mar. cap. 1. All 
other flatutes made between thofe two acts concerning high 
treafon are abrogated ; but fince 1 Mar. many offences 
are made high treafon by ftatute, which were not fo be- 
fore; as relating to the Pope, Vopifh Priefs and Papifts, 
the Proteftant Succeffion, (Sc. And to fay that the King is 
a Papift, or that he intends to introduce Popery ; intend- 
ing death or bodily harm, ora reltraint of the King’s per 
fon; or to incite an invafion, &c. and fuch intention: 
declared by printing, writing or fpeaking, the offenders 


TEM 


fhall be adjudged traitors. 13 Car. 2. c %@ It was des 





clared treafon for perfons to fend apy arms, powder, malts, 


cordage, Je. to France, during the late war, by 3 & 4 
Correfponding with the pretended» 
Prince of Wales, or remitting him money, is made high 
And if any one fhall maliciouf- - 


TEENS MI Cali 
treafon. 13 W. 3.c. 3: 
ly by writing or printing, declare that the King is not 
lawful King, or that the Pretender hath any title to the 
crown, he fhall be guilty of treafon. 4 & 5 Aan. ¢.3. 
Officers or foldiers of this realm, holding correfpondence 
with any rebel, or enemy to the King, or giving them 
any advice, information by letter, meffage, &¢e. is de= 
clared treafon by the 2 & 3 dnn.c. 20. And if a fubje& of 
Great Britain ot Ireland hall inlift himfelf a foldier, with 
intent to go beyond fea, to ferve any foreign prince or. 
ftate, he fhall fuffer and forfeit as in treafon. See r2 
Ann. ft. 2. ¢ 11. ahdi Geo. 2. ¢. FO. 


Thefe are the chief of our ftatutes ancient and mo- 


dern, declaring what offences fhall be treafon; and trea~ 
fon committed out of the realm may be tried in B. R. as if 


the offence had been done in the county of Middlefex; — 


alfo they may’ be inquired of and tried in fuch county as 
the King thinks fit, Gc. A party within one year after 
outlawry for treafon, may furrender himfelf to the Chief 
Jultice of England, and traverie' the indi€tment; and 
non¢ fhall be attainted of treafon but by the teftimony of 
two witneffles, Fé. by Stat. 35 H8.c.2. 5 & 6 Edw. 
Oyen Ete : 

All trials for high treafon fhall be according to the 
courfe ofsthe Common law, and not otherwife. 1 & z 
Ph. & M. cap. 10. And perfons indicted for treafort, 
are to have a copy of the indiétmeut five days before trial, 
to advife with counfel ; and fhall be admitted to make a 
full defence by counfel learned in the law, and by lawful 
witneffes, &¥c. and there muft be two witneffes to the 
fame overt-aét, or two aéts of the fame treafon produced 
face to face, to make out the treafon againft them. 7 W. 
3- Cap. 3. 

If he witnefs in high treafon be pofitive, and the other 
is only by hearfay ; thefe are not two lawful accufers 
within the flatutes: But two witneffes are not required 
either upon the indi€tment or trial of treafen for counter- 
feiting money, by the provifo of the flatate1 & 2 P & 
M. Offenders guilty of high treaion by being concerned 
in the rebellion in the firit year of K. Geo. 1. were to be 
tried before fuch commiffioners of oyer and terminer and 
gaol-delivery, and in fuch county as his’ Majefty by any 
commiffion under the Great Seal fhould appoint, by law- 
ful men of the fame county, as if the fact had been there 
committed: This extended only to perfons a@tually in 
arms. 1 Geo. 1. ¢. 33. All are principalsin high treaz 
fon ; and on attainder of treafon, thé blood of the crimi- 
nal is corrupted ; he fhall be drawn, hang’d and quar- 
ter’d; and forfeit his lands and goods.tothe King, ec.» 

Treafon by the Star. 25 Ed.:3. in compaffing and ima- 
gining the death of the King, mutt be manifelted by fome 
overt-act ; as by providing arms to do it, confulting to 
levy war againit him, writing letters to excite others to 
join init, aflembling perfons in order to imprifon or de= 
pofe the King, orto get him into their power, c. thefé 
acts are fafiicient to prove that one compaffed or imagined 
the death of the King, and to make a man guilty of high 
treafon. 3 Inf.6,12. It has beén a very great qneftion 
whether words fpoken can amount to high treafon: But: 
it was refolved in the trial of the regicides, that though 
a man cannot be indiéted of high trea/on for words only ; 
yet if he be indicted for compaffing the King’s death, 
thefe words may be laid as an overt act, to prove that 
he compaffed the death of the King ; and to fupport this 
opinion, the cafe of a perfon was cited who was in- 
dicted of treafor, Anno g Car. 1. for that he being the 
King’s fubject at Lifoon, ufed thefe words : Z will kill the 
King, (innuendo King Charles) if I may come to him; and 
afterwards he came into England for that purpofe ; and 
two merchants proving that he {poke the words, for that 
his traitzrous intent and the wicked imagination of his 
heart was declared by thefe words, it was held to be 
high rrean by the Common law, and within the ftad 
tute of the 25 Ed. 3. cap. 2. Cre. Car. 242. 1 Lévy 
oa, a GI 
Yi 3 i Deliberate. 
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= the King’s life, 
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de Rege, es 1 Hawk. P. C. 40. 


Mod. 52. 


the fat. 1. M. cap. 1. 


made treafon by words, writing, cyphering, &c. fhould 


bare words high trea/on. 
eux Pleas of the Crown it is twice faid, that it hath been ad- 
i judged that words are an overt-act; though in the latter 


an overt-act, & c. 1 Hawk. 41% 


, 


practice, where a perfon, by treafonable difcourfes, has 


_ convict him upon fuch evidence : And Chief Juttice Holt 
was of opinion, ‘Chat exprefs words were not-neceflary to 


his difcourfe, the jury were fatisfied he was engaged in a 
'  defign againft the King’s life ; this was fufficient to con- 
~  viĝthe prifoner. | State Trials, Vol. 4. pag..172. 

~- Words of perfuafon to kill the King, are overt-acts 
of compafling his yr: and it hath been adjudged, 
that he who intended by force to prefcribe laws to the 
King, and-to reftrain him of his power, doth intend to 
deprive him of his crown and life ; that if a man be ig- 
= norant of the intention of thofe who take up arms a- 
= gainft the King, if he join in any action with them, he 
is guilty of rreafon; and that the law conftrueth every 
rebellion to be a plot againft the King’s life, and a de- 
_ poling him, because a rebel. would not fuffer that King 
= to reign and live, who will punih him for rebellion. 
Moor 620... 2 Salk. 63. 3 Nelf: Abr..365. 

It is faid that words fpoken to draw away the affection 
of the people from the King, and to ftir them up againtt 
= him, tend to his death and deltruction, and are srea/on : 
= But the imagination in high ¢rea/on, without aét or word, 
as not punifhable, Dyer 128., 1 Rep. Fenk. Cent. 88. 

= _ Ef words are fet down in writing, and kept privately in 
= One's clofet, they are not an overt-att of treafon, except 
i the words are publifhed. Kel, zo. But it hath been 
held, that trea/onable matter put in writing, fcribere efè 
= agere; and though it was not publifhed, but fent ina 
= box to the King, it fhewed the intent of the party to be 
= Bhigh ¢réafon. 2 Roll. Rep. 88, 
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S = = Under the head ot compafling and imagining the 
= King’s death, intention of treajon proved by circumitances, 
Ey x high ¢treafon: The law takes notice of intentions: to 
Commit treafon, and mens actions are governed by. their 
Intentions, es T Inj. 140. 5 Med. 206. For a man 


i to fay that he will be King after the King’s death, hath 
been adjudged srea/on : And fo to prophefy when the King 
thal die ; for this may imply a knowledge of a confpi- 

2A a racy. Roll Rep. 88. 3 

= - There mut be a compafling, intent or imagination to 

kill the King, to make the offence treafong the killing 

a him per infortunium, as Sir Wa. Tyrrel killed King Will. 

2, by the glance ofan arrow in New Foreff, is not trea- 

Jn: And though by the ancient law, if a madman killed, 


+ 










imagine, he that is vox compos wentis, and totally deprived 


“ae tee N which fhew a direct purpofe againft 
Ki ife. will amount to an overt act of com- 
pafling or imagining the King’s death ; as the compafling 
or imagining the death of the King 15 the treafon, words 
are the moft natural way of exprefling the imagination of 
the heart, and may be good evidence of it: And any 
= external a& which may be a manifeftation of fuch ima- 
= gination, is an overt act ; but although words may be 
an overt-aét of treafon, they muft be fo certain and po- 
= fitive, as plainly to denote the intention of the fpeaker, 

and be laid with an averment that they were fpoken 
2 Salk. 631. 3 






; The maxim, that no words can amount to freafon at 

~ this day, is not generally true ; and notwithftanding the 
` objection made againit words being high ¢treafon, from 
wherein it is faid, that many 
= -hénourable perfons, and others of good reputation, had 
_ then of late for words only fuffered fhameful death, 
= that the feverity of fuch like dangerous and painful laws 
= fhould be abolished: It was enacted, That no offence 


Ss be adjudged ¢rea/on . It appears from the next part of 
= „the preamble of the faid ftatute, that it is applicable only 
~ to the ftatutes in the time of King Hez. 8. which made 
And in the firft edition of Hale’s 
` edition it is faid, that compafiing by bare’ words is not 


Ever fince the revolution, it has been the conftant 


-manifefted a defign to murder or depofe the King, to 


convict a man of high ¢rea/on ; but if from the tenor of 


= or offered to kill the King, it was held to be .treajon ; | 
= by the 25 Ed. 3. f.5.c. 2. by force of the words compa/s or 
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of all compafings and imaginations, cannot commit high 
treafon ; but it muft be an abfolute madnefs, and total de- 
privation of memory, 3 Inf, 6. 

If the hufband of a Queen Regent confpire her death ; 
ora Queen Confort thall confpire the King’s death, ei- 
ther of thefe aéts are treafon : And though the compaffing 
the death of the Queen Confort be treason, by the 25 Ed. 3. 
this muft be intended during the marriage ; aud it doth 
not extend to a Queen Dowager. 3 Inf. 8. And the 
eldef fon and heir of the King, that is living, is intended 
by the faid aét, though he was not the firt fon; but.if 
the heir apparent to the Crown be a collateral heir, he 
is not within the ftatute ; nor is a confpiracy againtt fuch 
collateral heir, srea/on by this a@. Jbid. 

j Alfo violateng the Queen Confort is high trea/on, and her 
yielding and confenting to it is srea/on; but this doth 
not affect a Dowager Queen : So likewifc violating the 
Wife of the Prince is treafom only during the coverture. 
3 Inff.g. And the eldef daughter of the Ksng is fuch a 
daughter as is eldeft not married at the time of the viola- 
tion, which will be ¢rea/en, although there was an elder 
daughter than her, who died without iffue : for now the 
elder alive has a right to the inheritance of the Crown, 
upon failure of iflue male: And violating the Queen’s 
perfon, &c. was high trea/on at Common law, by realon 
it deftroyed the certainty of the King’s iffue, and con- 
fequently raifed contention about the fucceflion. H. P. 
G: 16. 

A Queen Dowager after the death of her hufband, is 

nota Queen within the fttatute ; for though fhe bears the 
title, and hath many prerogatives anfwering the dignity 
of her'perfon, yet fhe is not the King’s wife or com- 
panion: And a Queen divorced from the King a vin- 
culo matrimonii, is no Queen within this aét, although 
the King be living; which was the cafe of Q, Katha~ 
rine, who after twenty years marriage with King Hex. 8. 
was divorced caufa affinitatis. 1 Hale’s Hif. Pi C. 
124. 
AC Common law compafling the death of any of the 
King’s children, and declaring it by overt-aét, was taken 
to be trea/on ; though by this ftatute it is reitrained to the. 
eldeit fon and heir. Ibid. 125. i 

By the Common law, levying war againf? the King was 
treafon : But; as in cafes of high trea/on, theré muft 
be an overt-aét ; a confpiracy or compafling to. levy war 
is no overt-aét, unlefs a war is actually levied; though 
if a war is actually levied, then the confpirators are all 
traitors, although they are not in arms: And a con- 
{piracy to levy war will be evidence of an overt-aét to 
maintain an indiétment for compaffing the King’s death ; 
but if the indictment be for levying war only, proof muft 
be made that a war was levied, to bring the offender 
under this claufe. of the 25 Ed. 3. fh 5.c.2. 3 Inf. 85.9. 
H. P. C. 14. If two or more confpire to levy war, and 
one of them alone raifes forces; this fhall be adjudged 
treafon in all. . Dyer 98. 2) 

Perfons raifing forces for any publiclz end or purpofe, 
and putting themfelves in a potture of war; by chufing 
leaders, and oppofing conftables or guards, Ge. is high 
treafon : Formerly there was a great riot in London by the 
apprentices there, fome whereof being imprifoned, the 
reft confpired to kill the Lord Mayor, and releafe their ~ 
comrades; and in order to it, to provide themfelves 
with armour, by breaking open two houfes near the 
Tower ; they marched with a cloke on a pole, initead of 
an enfign, towards the Lord-Mayor’s houfe ; and in the 
way meeting with oppofition from the fherifs, relifted 
them; this was held levying of war, and ¢reafon. Trine. 
37. Eliz. Sid..358. 

Thofe who make an infurrestion in order to redrefs a 
publick grievance, whether it be a real or pretended one, 
are faid to levy war againft the King, although they have 
no direct defign again{t his perfon; as they are for doing 
that by private authority, which he by publick juftice 
ought to do, which manifeftly tends to a rebellion: For 
example; where great numbers by force endeavour to~ 
remove certain perlons from the King, or to Jay violent 
hands on a privy coanfellor, or revenge themfelves againft 
a magiftrate for executing his office, or to deliver men 
out of prifon, expel foreigners, or to reform the law of 

10 X rcligion, 
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religion, to pull down-all bawdy-houfes, to throw down | to the King’s enemies; and as thefe srea/ons are fevteral 
But where a number ofi and diitinét ¢reajons, one’ of them cannot be made an or 


all inclofures in general, &e, 
men rife to remove a grievance to their private: intereft, 
as to pull down a particular inclofure, they are only rio- 
ters; for there is a difference between a pretence that 
is publick and general, and one that is private or parti- 
cular, 3Jnft.9. Hi Pi Co 14. Kel. 75. 1 Hawk, 
PGi 37. 

It was refolved by all the judges of England in the 
reign of King Hen, 8. that an infurreétion againft the 
ftatute of labourers, for raifing their wages, was alevying 
of war againft the King ; becaufe it was generally againft 
the King’s law, and the offenders took upon them the 
reformation thereof. Read. Statutes Vol. 5.pa.150. Not 
only fuch as direttly rebel and take up arms againft the 
King ; but alfo thofe who in a violent manner with- 
ftand his lawful authority, or attempt to reform his go- 
vernment, do levy war againft him; and therefore to 
hold a fort or caftle again{t the King’s forces, or keep 
together armed men in great numbers againft the King’s 
exprefs command, have been adjudged a levying war, 
„and ¢reafon: But thofe who join themfelves to rebels, 
éc. for fear of death, and return the firft opportunity, 
are not guilty of this offence. 3 Jn/f. 10. Kel. 76, 

A perfon in arms was fent for by fome of the courtcil 
from the King, and to give in the names of thofe that 
were armed with him; but he refufed, and continued in 
arms in his houfe, and it was held zreafon : Alfo where 
he went with a troop of captains and others into Lon- 
don, to pray help of the city to fave his life, and bring 
him to court to the Queen, though there was no intent 
of hurt to her, was adjudged treafon; and in them who 
joined with him, though they knew nothing but only a 
difference between him and fome courtiers: So if any 
man fhall attempt to flrengthen himfelf fo far, that the 
Prince cannot refit him. Earl of Effex’s Cafe, Moor 
620. 

To fuccour or adhere to the King’s enemies, give them 
comfort or relief, or for any perfon to be in council with 
others to levy any feditious wars, ‘are high ¢reafon: And 
the delivery or furrender of the King’s caftles or forts, 
by the captains thereof, to the King’s enemy, within the 
realm or without, for reward, @c, is an adhering to 
the King’s enemies, and trea/on by 25 Ed. 3. f.5.c. 2. A 
lieutenant of Ireland let feveral rebels out of Dublin Caftle, 
and difcharged fome Irib hoftages which had been given 
for fecuring the peace ; and for this he was attainted 
of high ¢rea/on in adhering to the King’s enemies. 33 
H.8. Adhering to the King’s enemies out of the 
realm is ¢reafox, and one who was beyond fea having 
folicited a foreign Prince to invade the kingdom, was 
held guilty of high ¢rea/on, and triable by the ftatute 35 
Hen, 8. But adherence out of the realm muft be al- 
ledged in fome placein England. 3 Inf. 10, H.P.C. 
14. Dyer 298, 310. If there be war between the King 
of England and France, thofe Exglifomen that live in 
France before the war, and continue there after, are not 
meerly upon that account adherents to the: King’s ene- 
mies, to be guilty of treafon, unlefs they aétually afik 
in fuch war; or at leaft refufe to return into England 
upon a privy feal, or on proclamation and notice thereof ; 
and this refufal is but evidence of an adherence, and 
not fo in itfelf. 1 Hales Hif. P. C. 165. It has been 
adjudged, that adhering to the King’s enemies is an ad- 
hering againft him; and that the Englifs fubje&ts joining 
with rebel fubjeéts of the King’s allies, and fighting 
with them under the command of an alien enemy 
prince, is ¢reafon, in adhering to the King’s enemies ; 
and cruifing in a fhip with intent to deftroy the King’s 
fhips, without doing any a& of hoftility, is an overt- 
act of adhering, comforting and aiding ; for where 
an Englifbman lits himfelf and marches, this is trea/on 
without coming to battle, or actual fighting. 2 Salk 
634. 
ee indictment for levying of war, or adhering to the 
King’s enemies generally, without fhewing fome particu- 
lar inftance, is not good ; becaufe of thefe words, viz. 
And thereof Jhull be proveably attainted by overt deed, 


which follow and are not connetted to the treafons of 


eompafling the King’s death, levying war, and adhering 
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vert-act of anothe. Ibid. There is no neceflity expreily 
to alledge that adherence was againft the King; but 
the {pecial manner of adherence muit be fet forth: And 
it is faid, that the fuccouring a rebel fled into another 
realm, is not within the ftatute ; for a rebel is not pro- 
perly an enemy, and the ftatute is ftrittly taken. 1 
Hawk. 38. 

Subjects of the King in open war or rebellion, are 
not the King’s enemies, but traitors; and if a fubject 
join with a foreign enemy, and come into England with 
him, if he be taken prifoner, he fhall not be ranfomed or 
proceeded again{ft as an enemy, but as a traitor to the 
King: On the other hand, an enemy coming in open 
hoftility into England, and taken, fhall be either exe- 
cuted by martial law, or ranfomed ; for he cannot be 
indicted of trea/un, becaufe he never was within the li- 
geance of the King. 3 Jnf.1r. _ : 

By the word proveably, a perfon ought to be convicted 
of the ¢reafon on direct and manifett proofs, and not 
upon prefumptions or inferences ; and the word attainted, 
neceflarily implies, that the prifoner be proceeded againit 
and attainted according to due courfe of law; where- 
fore if a man be killed in open war againft the King, or 
be put to death arbitrarily, or -by Martial law, and be 
not attainted of ¢rea/om according to the Common law, 
he forfeits nothing ; for which caufe fome perfons killed 
in open rebellion’againft the King, have been attainted 
by a&t of parliament. Jbid. 12. 

If a perfon be indi&ted of trea/on, and will not anfwer, 
or if he anfwers impertinently, judgment fhall be given 
againft him as taken pro confejio that he is guilty. Style 
104. On ajudgment for high ¢rea/on, error was brought, 
for that the indi&tment did not conclude ‘contra ligean- 
tiam, &e. Now though all the particular faéts of the 
treafon were fully exprefied, fo that it appeared that it 
mutt be contra ligeantia fue debitum, yet the judgment 
was reverfed. 3 Lew. 396. Upon a writ of error to 
reverfe an attainder in sreafon, becaufe the party con- 
victed was not afked what he had to fay why judgment 
fhould not be given againft him, the attainder was re- 
verfed ; for he might have a pardon, or fome matter to 
move in arreft of judgment. 2 Salk. 630. 3 Mod. 265. 
And the omiffion of any neceffary part of the he r= 
for treafon, is error fufficient to reverfe an attainder, as 
it is more fevere and formidable in ¢rea/on than for any 
other crime. 2 Salk. 632. 

As to the counterfeiting the King’s feal, this was trea- 


tions only the great feal and privy feal; for the coun- 
terfeiting of the fign manual or privy fignet, is not 
treafon within that a&, but by 182P. & M. e. 6. 
Thofe who aid and confent to the counterfeiting of the 
King’s feal are equally guilty with the a&tors: But an 
intent or compafling to counterfeit the great feal, if it 
be not actually done, is not treafon ; there muft be an 
actual counterfeiting, and it is to be like the King’s 
great feal: 3 Inf. 15. 8S. P. C.3. H.P.C-18. And 
this branch of the ftatute does not extend to the affixing 
the great feal to a patent, without a warrant for fo do- 
ing ; nor to the rafing any thing out of a patent, and ad- 
ding new matter therein ; or to the taking off the wax 
impreffed by the great feal from one patent, and fixing 
it to another ; yet this, though it be not a counterfeit- 
ing, has been adjudged a miiprifion of the higheft de® 
gree: Anda perfon guilty of an a& of this nature, with 
relation to a commifhion for levying money, &c. had 
judgment to be drawn and hang’d. 2H. 4. 3 Inf. 16. 
Kel. 80. Till a new great feal is made, the old one of 
a late King, being ufed and employed as fuch, is the 
King’s feal within the ftatute ; notwithftanding its vari- 
ance in the infcription, portraiture, and other fubftan- 
tials: And when an old great feal is broken, the coun- 
terfeiting of that feal, and applying it to an inftrument 
of that date wherein it ftood, or to any patent, &c. with- 
out date, is treafon. 1 Hales Hif. P.C.177. The ad- 
ding a crown in a counterfeit privy fignet, which was 
not in the true ; and omitting fome words of the in- 
fcription, and inferting others, done purpofély to make 
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Jon by the Common law ; and the ftatute 25 Ed. 3. men- 
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alite difference, alters not the cafe, but ’tis high srea- 


Jon; being publithed on a feigned patent to be true, Ge. 
Ibid, 184. 

At Common law forging of the King’s money was treafon, 
as counterfeiting it is by the 25 Ed.3./7.5.¢.z. Forging 
or counterfeiting foreign moncy made current here by 
proclamation, is likewife high trea/on, by 1 Mar. e. 6. 
And ifnotcurrént here, it is mifprision of rrea/on. Coun- 
terfeiting the King’s coin, or impairing or lightening it 
by clipping, 6c. is treafon ; but it fhall work no cor- 
ruption of blood, 18 £/. cap. 1. And as thofe who 
coin money without the King’s authority are guilty of 
treafon ; fo are thofe that have authority to do it, if they 
make it of greater alloy, or lefs weight than they ought. 
3 Inf-17- 2Inf.577. H. P. C.20. Uf 4. counter- 
feit money, and another vent the fame for his own be- 
nefit, he is not guilty of trea/on ; for it is only a cheat 
and mifdemeanor in him, punifhable by fine and impri- 
fonment : But if one counterfeits the King’s money, 
though he never vents it, this is a counterfeiting and 
treafon within the ftatute. And if any man doth coun- 
terfeit the lawful coin of this kingdom in a great mea- 
fure, but with fome variation in the impreflion, &c. yet 
it is counterfeiting of the King’s money ; and fhall not 
evade the ftatute. 1 Hales Hif. P.C. 214, 215. Trea- 
Jon in making ftamps, dyes, c. for coining and colour- 
ing metal, &c. fee 8 & 9g W. 3. c. 26. and Coin. 

Bringing falfe money into this kingdom, counterfeited like 
the money of England, knowing it to be falfe, is trea/on 
by the 25 Ed. 3. In this cafe it muft be counterfeited, 
according to the liknefs of Engli/b money, and is to be 
knowingly brought over from fome foreign nation, not 
from any place fubjec&t to the Crown of England; and 
muft be uttered in payment. 3 Inf. 18. 

The killing of the King’s chancellor, treafurer, juftices of 
either bench, Sc. declared to be trea/on, relates to no 
other officers of {tate befides thofe exprefly named; and 
to them only when they are in actual execution of their 
offices, reprefenting the perfon of the King, and it doth 
not extend to any attempt to kill, or wounding them, 
CSc. 2 gine. 18, 38. 4. P. 0.17... Theplaces for the 
juftices to do their offices, are the courts themfelves, 
where they ufually, or by adjournment, fit for difpatch 
of the bufinefs of their courts. 1 Hale’s Hif. P. C. 
232. 

By the fat. 17 Geo. 2. c. 39. it is made high trea/on 
to hold correfpondence with the Pretender’s fons: And 
if they land or attempt to land in his majefty’s domini- 
ons, they are to be deemed attainted of high rrea/on. 
By the fat. 20 Geo. 2. c. 30. any perfon impeached by 
the Commons of high zreafon, whereby any corruption 
of blood, may make his defence by council, not exceed- 
ing two, to be affigned him on application at any time 
after articles exhibited. See Mi/prifion. See farther as 
to High Treafon, Black. Com. 4 V. 75, 421. with refpect 
to trials in high treafon, Id. 345, 433. As to Mifprifion 
of Treafon, Id. 120. 

Pigh-Creafon, Appeal of. It was antiently permitted, 
that any fubject might appeal another fubject of high 
treafon, either in the courts of Common law (Britt. c. 
22.) or in parliament, or (for trea/ons committed beyond 
the feas) in the court of the high conftable and marfhal. 
The cognizance of appeals in the latter {till continues 
in force ; and fo late as 1631 there was a trial by battle 
awarded in the court of chivalry, on fuch an appeal of 
treafon: (By Donald Lord Rea againft David Ramfey. 
Rufow, Vol. 2. part 2. pag. 112.) But the firft was vir- 
tually abolifhed by the ftatutes 5 Ed. 3. c. 9. & 25 Ed. 
3. c. 24. (1 Hal. P. C. 349.) and the fecond (j. e. ap- 
peals in parliament) exprefly by flat. 1 Hen. 4. c. 14. 
So that the only appeals now in force for things done 
within the realm, are appeals of Felony and Mayhem. 
Black. Com. 4 V. 310. 

Petit Ereafon, Is where one, out of malice, takes 
away the life of a fubjeé&t, to whom he owes fpecial obe- 
dience: And it is called petit trea/on in refpett to high 
treafon, which is againft the King. 3 Inf. 20. It may 
be committed where a fervant kills his mafter, a wife 
her hufbard, or a fecular or religious perfon killeth his 
prelate or fuperior, 25 Ed. 3. c.2. And aiders, a- 
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bettors, and procurers, are within the a& ; but if the 
killing is upor a fudden falling out, or /e defendendo, Fe. 
it is not petit treafon ; for perfons accufed of petit trea/or 
-fhall be adjudged Not guilty, or principal and accef- 
fary, according to the rules of law in other cafes. H. 
PoC. Za. 

Petit treafon is committed againft the head, though not 
againft the fupreme head; and if a fervant kills his 
miftrefs, or the wife of his mafter, fhe is mafter within 
the letter of the ftatute, and it is perit treafon: But this 
ftatute is fo ftri€tly conitrued, that no cafe which can- 
not be brought within the meaning of the words of it, 
fhall be punifhed by it; and therefore if a fon kills his 
father, he fhall not be tried for petit treafon, except he 
ferved his father for wages, &c. in which cafe he fhall be 
indicted by the name of a fervant ; and yet the offence 
is more heinous by far in a child than a fervant. 3 
Inf. 20. H. P. C. 23, 11 Rep. 34. A fervant procured 
another to kill his mafter, who killed him in the fer= 
vant’s prefence ; this was petit trea/on, in the fervant, 
and murder in the other ; if the fervant had been ab/fent, 
the crime would not have been petit treafon, but murder, 
to which he would have been acceffary. 3 In/?.20. Moorg1. 
v. infra, Where a fervant intended to kill his mafter, and 
laid in wait for that purpofe while he was his fervant, but 
did not do it till he had been a year out ofshis fervice ; 
it was adjudged petit treafon. H. P. C. 23. A maid 
fervant and a ftranger confpired to rob the miftrefs, and 
in the night the fervant opened the door and let in the 
{tranger into the houfe, who killed her mi(trefg, fhe 
lighting him to her bed, but neither faying nor doing 
any thing, only holding the candle ; and this was held 
murder in the ftranger, and petit treafon in the fervant 
Dyer 128. ‘ 

If a wife and a ftranger kill the hufband, it is petit 
treafon in the wife, and murder in the ftranger: And fo 
it is of an ecclefiaftick perfon, killing his prelate, &e. 
Dalt. 337. Ifa wife and her fervant confpire to kill the 
hufband, and appoint time and place for it, but the fer- 
vant alone in the abfence of the wife killeth him; it 
fhall be petit treafon in both: And if the wife procure 
a fervant to kill the hufband, both are guilty of petit 
treafon ; alfo if a ftranger procures a wife or fervant to 
kill the hufband or matter, he may be inditted as ac- 
ceffary to petit treafon. Dyer 128, 332. Crompt. 41. 

Where the wife and another who was not her fervant, 
confpired the death of the hufband,the indiétment was that 
the wife proditorie, and the other perfon felonice gave him 
poifon, &c. whereof he died ; and the wife being acquitted 
on the indi€tment, fhe brought an aétion againft her fon-in- 
law for a malicious profecution, and recovered damages ; 
but afterwards he brought an appeal of murder againft her, 
upon which fhe was convicted in B. R. and carried down 
into the county where the fact was done, and there execut~ 
ed. Cro. Car. 331, 382. Mod. Ca. 217. 3 Nelf. Abr. 372. 
On divorce from the hufband for adultery, a woman is a 
wife within the ftatute to be guilty of petit treafon againft 
her hufband; for they may cohabit again: But where a 
man marries a fecond wife, the former being alive, fhe is 
not within this law. 1 Hale’s Hif. P. C. 381. 

If a clergyman be ordained by the bifhop of 4. and 

he kills that bifhop, it is petit treafon, for he hath profef- 
fed canonical obedience tohim: And where a parfon hath 
benefices in two diocefes, if he kill the bifhop of either 
it is petit treafon; but in cafe he kill a bifhop outof the 
diocefe where he is beneficed, it is only murder. 1 
Hale’s Hif. P.C. 381. A parfon kills the metropolitan 
of his province, this will be petit treafon, though he be 
not his immediate fuperior. Jéid. In petit treafon, it is 
faid that there muft be two witneffes to the indictment ; 
and need not be to the trial of it, for itis not within the 
ftatute 7 W. 3. c. 3. 2 Hawk. P.C. 258. All petit trea- 
Jon implies murder, and it is the higheft degree thereof: 
And an attempt by a wife to kill her hufband ; piracy 
by a fubje&t, &c. were petit treafon by the Common law. 
1 Hawk. 87, 88. 

This kind of treafon gives forfeiture of lands by 
efcheat to the lord of the fee, &c. and a man is drawn 
and hanged for it; and a woman burned. 1 Inf. 37. 


One apprehended by an officer may furrender within the 
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year in order to reverfe an outlawry. 2 Strange 824. 
Commitment for treafon may be general, without ex- 
prefling the particular fpecies: 1 Strange 3. 

On the fubjett of trea/on, fee farther, 5 New Abr. tit. 
Treafon. Sce farther to as to petit treafon, Black. Com. 
A Via es 203s 

Creature, (Thefaurus) Signifies riches and wealth ; 

and as the King’s treafure is the honour and fafety of the 
King, for this reafon mines of gold and filver belong to 
the King, 
Wrealurer, (Thefaurarius) Is an officer to whom the 
treafure of another is committed to be kept, and truly dif- 
pofed of : The chief of thefe with us is the Lord Trea/urer 
of England, who is a lord by his office, and one of the 
greateft men of the kingdom. This great officer holds his 
place durante bene-placito, and is initituted by the delivery 
of a white {laff to him by the King; and in former times 
he received his office by delivery of the golden keys of the 
treafury : He is alfo treafurer of the Ex:hequer, by letters 
patent. And by 31 Adw.3. Stat. 1. c. 12. In writs of 
error the lord chancellor and lord zrea/urer hall caufe 
the record and procefs of the Excheguer to be brought be- 
fore them, who are judges; but the writ is to be directed 
to the ¢rea/urer and barons, who have the keeping of the 
records. Under the charge and government of the lord 
treafurer, is all the King’s wealth contained in the Zx- 
chequer ; he has the check of all the officers employed in 
collecting the cuftoms and royal revenues ; all the offices 
of the cuttoms in all ports of England are in his gift and 
difpofition ; efcheators .in every county are nominated 
by him; and he makes leafes of all the lands belonging 
to the crown, Efe. 

But the high and important poft of lord treafurer 
has of late years, like fome other great offices, been 
efleemed too great a tafk for one perfon, and been ge- 
nerally executed by commiffioners. And fee more be- 
longing to this office, Stat. 20. Edw. 3. ¢. 6. 31 H: 6. 
Cher ABAS Colla V7 BAW.) 4. Co Gots OE. O, 
and 1 Edw.6. c. 13, 4 Inft. 104. See farther Black. 
Com. 34.44, 56. If any one kill the trea/urer, being 
in his place, doing his office, itis high-treafon per Stat. 
25 Hd OREZ. 

Betides the Jord treafurer, there is a treafurer of the 
King’s Loufbold, who is of the privy council, and with the 
` comptroller, @c, has great power, Stat. Wefim. 2. c 1. 
A treafurer of the navy or war. 35 Eliz. c. 4. Treasurer 
of the King’s chamber. 3311. 8. ¢. 39. A treafurer 
of the wardrobe. 25 Ed. 3. c.21. And there are trea- 
turers of corporations, &C. x 

Trealurer in Cathedral Churches, An officer whofe 
charge was to take care of the veftments, plate, jewels, 
relicks, and other ¢rea/ure belonging to the faid churches ; 
and at the time of the reformation, the office was extin- 
guifhed as needlefs in moft cathedral churches ; but it is itill 
yemaining in thofe of Salifoury, London, &c. 

Treafurer of the County, Is he that keeps the county 
Jrock: There are two of them in each county, chofen by 
the major part of the juilices of the peace, c. at Eafter 
feffions ; they muft have 10/. a year in land, or 150 /. in 
perfonal etate, and fhall not continue in their office above 
a year; and they are to account yearly at £a/ffer feffions ; 
or within ten days after to their fucceffors, under penal- 
ties: ‘The county ftock, of which this officer hath the 
keeping, is raifed by rating every parifh yearly; and is 
difpofed to charitable ufes, for the relief of maimed 
foldiers and mariners, prifoners in the county gaols, pay- 
ing the falaries of governors of houfes of correction, and 
relieving poor alms-houfes, &c.. And the duty of thofe 
treafurers, with the manner of raifing-the ftock, êc. is 
particularly in the ftatutes of 43 E/.c.2. 7 Fac. 1. cs 4a 
E Oy 2 A. 3s. Co Monee Ange .c. 32.6 (10) Geope Inics 
23. 

*Treature-Crove, (Lhefaurus inventus) Is where any 
money is found hid in the earth, but not lying upon the 
ground, and no man knows to whom it belongs ; then the 
property thereof belongs to the King, or the lord of the 
manor by {pecial grant or prefcription: Butif the owner 
may any ways be known, it doth not belong to the King 
or lord of the liberty, but fuch owner: By the civil 
Jaw, treafure-trove is given to the finder; but the law 
of England gives it to the King by his prerogative, or fome 
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other claiming under him, &c. Brad. lib, 3. 3 Inft.132. 
Kitch. 80. Nothing is faid to be ¢rea/urer-trove, but gold 
and filver; and it is every fubjeét’s part as foon as he has 
found any ¢rea/ure in the earth, to make it known tothe 
coroners of the county, &c. and concealing treafure found 
is punlfhed by fine andimprifonment. Briton. cap. 17. 
S. P.C.25. Coroners ought to enquire of trea/ure-trove, 
being certified thereof by the King’s bailiffs or others, and 
of who were the finders, &c. 4 Edw.1. And feizures 
of treafure-trove, may be inquired of in the fheriff’s turn. 
2 Haw. P. C. 67. See Black. Com. 1 V. 295. 296. 4 V. 
IZI, 

Treafurp, Signifies fometimes the place where the 
King’s treafure is depofited; and at other times the office 
of treasurer. Cowell. 

Treaties, Leagues and Biliances. It is the King’s . 
prerogative to make treaties, leagues, and alliances with 
foreign ftates and princes, For it is by the law of na- 
tions effential to the goodnefs of a league, that it be . 
made by the’ fovereign power; and then it is binding — e 
upon the whole community: And in Exgland the fove- 
reign power, gucad hoc, is vetted in the perfon of the t 
King. Whatever contraéts therefore ,he engages in, no eas 
other power in the kingdom can legally delay, refift, i 
or annul, And yet, left this plenitude of authority d 






fhould be abufed to the detriment of the publig, the con- 
ftitution hath here interpofed a check, by the means of 
parliamentary impeachment, for the punifhment of fuch 
minfiers as from criminal motives advife or conclude 
any*treaty, which fhall afterwards be judged to derogate 
from the honour and intereft of the nation. Black. Com. 
LY. 257. 

Crebuchet, Trebuchet, Cribuch, (Lerbichetum,) A + 
tumbrel or cucking ftool. Alfo a great engine to cait 
ftones, to batter walls. 3 Inf. 219. See Caftigatory. 
Matt, Paris 1246. and Black. Com. 4°V. 169. 

€rees, The proprietors of trees cut down or taken 
away how recompenced and the offenders punifhed, 43 k 
El. c..7.. 15 Care 2s.c.2. f.2.. The houtes of perfons ie 
fufpected to have cut or taken them away, to be fearch- - a 
ed, 15 Car.2. ¢.2. /. 3. Perfons deftroying plan- 
tations punifhed as trefpaffers, 22 & 23 Car. 2. ce 7. 
Yo Send Geel. Stat.(2, 7c. AG. WO GPO O 
Geo. 2. 60:36: J- 6. "As, felons, 9. Geom. C22. e Up 
The neighbouring inhabitants, 1 Geo. 1. Stat. 2. c. 48. 
6 Geo. 1. c. 16. And the hundred anfwerable for da- Bs 
mages, Q.Geo. 1, C225. 7» 2G GeO: 2: ee 300 Qs ° ae 
See Timber, 20 Vin. Abr. 415—420, and Black. Com. 4 ae 
V. 233, 2445 245. ; 

Greet, (Triticum) Fine wheat mentioned in the fta- 
tute 51 #7. 3. 

Cremagiun, Cremefium, Termifium, The feafon or 
time of fowing fummer corn, being about March, the 
third month, to which the word may allude; and corn 
fowed in March is by the French called Tremes and Tremois : 
Tremefium was the feafon for fummer-corn, barley, oats, 
beans, Gc. oppofed to the feafon for winter-corn, wheat, 
and rye, called Hidernagium, and is thus diftinguifhed in 
old charters. Cartular. Glajton. MS. 91. 

Tremellum, A word ufed for granary, in Mon. Ang. 
tom. 1. fag. 470. 

Crencbeatoz, (From the Fr. Trancher, to cut) A carver 
of meat at a table; as in the patent rolls mention is made 
of a penfion granted by the King to 4. B. uni trenchiato- 
rum noffrorum, Je. j 

Trenchia, A trench, or dike newly cut. Preamb. 
33 H. 3a : h 
F Trental, (Fr. Trentale) An office for the dead, that 
continned thirty days, or confifting of thirty maffes ; 
from the Ital. Trenta, i.e, Triginta. Stat. 1. Edw. 6. 
Gs TA. 
Trepget, A great engine to throw flones againfta 
wall in forming a town. It mentioned in Knighton, 
anno 1382. k. 

Trefaple. The name of a writ, to be fued, on ou- 
fter, by abatement, on the death of the grandfather's 
grandfather—now obfolete.—See Black. Com. 4 V. 186. 

Erefpats, (Tranfgrefic) Is any tran{greflion of the 
law under treafon, felony, or mifprifion of either: But 
it is moft conftantly ufed for that wrong or damage, which 
is done by one private man to another; or to the 
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“1 Infi- 57. 


plead it fpecially. 


` to another. 


highway. 





though upon probable caufe. 


FRE 
King in his foret, &c. In which fignification 1t Is of 
two forts: Trefpa/s . general, otherwile called sre/pa/s vi 


é armis, and tre/pafs Jpecial, or upon the cafe. Bro. 


Treppafs. 


Brad. lib. 4. 3 

Trefpafi {uppofes a wrong to be done with force ; and 
trefpafes againit the perfon of a man are of feveral kinds, 
wiz. By menacing or threatening to hurt him ; affault- 
ing or fetting upon one, to beat him ; battery being the 
actual beating of another ; maiming of a perfon fo that he 
lofes the ufe of his limbs ; by imprifonment, or reftrain- 
ing him of his lawful liberty, &¢. Tre/paffes againit a 
man’s property may be committed in divers cafes i as a- 
gaint his wife, children, or fervants, or his houfe and 

ods, ĉc. and againft his land, by carrying away deeds 
and evidences concerning it, cutting the trees,’ or {poiling 
the grafs. therein, &c. F.N. B. 86, 87. Finch 198, 
zo1. 2 Roll. Abr. 545. T Bs, 

A&ion of trefpajs lies where a man makes an entry 
on the lands of another, and does damage: And ¢re/- 
pys vi & armis, may be brought by him that hath the 
poffefion of goods, or of a houfe, or land, if he be 
difturbed in his poffeflion ; for the dilturbance befides the 
private damage, is alfo a breach of the publick peace. 
2 Roll. Abr. §72. 2 Lill. Abr. 596. There 
is this difference between an action of trefpafs vi & armis, 
and trefpafs on the cafe: The one lies where the original 
act was a wrong in itfelf, and the other where an in- 
jury is confequential to a lawful a&t ; as for inftance, it 
is lawful fora man to make a dam on his own ground; 
but if by making it, the water overflows his neigh- 
bour’s land, an aétion on the cafe lies againft him. 
Mod. Caf. in L. & E. 275. 1 Strange 634. Entry intoa 
houfe againft a man’s will is tre/pa/s; but a man may 


_ lawfully come into the houfe of another perfon, to de- 


mand or pay money; and if tre/pa/s be brought he may 
2 Lill. Abr, Trefpafs lies generally 
for breaking a man’s clofe ; for chafing cattle, whereby 
they die or are injured ; taking away pales, and breaking 
of fences, or of doors or windows of a houfe; for dri- 
ving a cart and horfes over the ground of another, where 
there is no way for it; Fifhing in another perfon’s pond, 
and for breaking the pond ; for eating the corn of another 


< with cattle, and digging in any man’s coal mines, and 
carrying away coals; for taking away fo much of the 


plaintiff’s money; tearing’a bond, &c. 1 Bro. 338. 1 
Saund. 220. 2 Cro. 463. Latch 144. And where a per- 
fon has only the crop and vefture, or pafture of land, he 
may maintain fre/pa/s. Moor 456. 


~ Trefpa/s lies for an accidental hurt, as if whilft a man 


is uncocking a gun it goes off and wounds another. 1 
Strange 596. But a man fhall not be anfwerable crimi- 
nally, by way of indictment, for a cafual damage done 
1 Strange 190, Trefpafs lies for fetting the 
end of a bridge on another man’s foil, though it be a 
2 Strange 1004. And for ereéting a ftall ina 
market, without agreeing for ftallage. Tbid. 1238. And 
againft an officer of the cuftoms for a wrongul feizure, 
Ibid..820. Laying hold 
of ahorfe is no ¢re/pa/s, without particular damage. Ibid, 
pate 


72. 
In ¢refpa/s for taking goods, the plaintiff muft alledge 


a property in himfelf; becaufe in fuch cafe there may be 
two intendments, one that they were the defendant’s 
own goods, and then the taking is lawful; and the other 
that they were the goods of the plaintiff, when the taking 
will be wrongful ; but wherever the conftruétion is indiffe- 
rent, it {hall always be moft ftrong againft the plaintiff. 
2 Lev. 20. Yelv. 36. 

If the defendant makes the place where the tre/pa/s was 


done material by his plea, he muft fhew it with great cer- 


tainty ; but if it be a tre/pa/s quare claufum fregit in B. 
and the defendant pleads that the place where is his free- 
hold, which is the common bar in this cafe, fo juftifies 
as in his freehold, ĉc. if ifue be taken thereon, the 
defendant may give in evidence any clofe in which he 
hath a freehold ; though if the plaintiff had replied and 
iven the clofe a name, defendant muft have a freehold 
in that very clofe. 2 Salk. 453. Carthew’s Rep. 176. 
A plaintiff may make a new affignment of the place 


where, &c. and then the defendant may vary from his 
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frf juftification: As for inftance; an a&ion of trefja 
affigned to be done generally in D. the defendant jultitied 
the taking damage feafant; and the plaintiff in his re- 
plication made a new affignment, upon which the defen- 
dant juftified for a heriot ; and it was adjudged good. Moor 
540. 3 Nelj. Abr. 381. The defendant in his plea may pat 
the plaintiff to the new affignment; and every new af- 
fignment is a new declaration, to which the defendant is to 
give a new anfwer, and he may not traverfe it, but muft 
either plead or demur; yet where trefpaffes are alledged to 
be done in feveral places, and the defendant pleads to fome, 
and agrees to the places wherein the plaintiff alledged the 
trefpafjes to be done, there the plaintiff may aníwer that 
part of the plea by a traverfe, and fhew a new aflignment 
as tothereft. Cro. Eliz. 492, 812. 

One action of tre/pafs may be brought for a tre/pa/s 
committed in lands which lie in feveral towns or vills, 
ifthey are in one and the fame county ; for elfe they can- 
not receive one trial, as they are local caufes of action 
triable in the county where done. 2 Lill. Abr. 595. A 
man may have one action of tre/pafs for feveral tre/paffes : 
And if divers actions of ¢re/pa/s are brought for one and 
the fame caufe, the defendant may get them joined into 
one, if brought to vex him ; but the /re/paffes muft not 
be of feveral natures, which may not be tried in one ac- 
tion. Mich. 24 Car. B. R. All perfons that are ac- 
ceflary to any tre/pa/s, may be charged as principals; 
and tre/paffés continued may be laid with a continuando 
diverfis diebus F vicibus; But things muk lie in conti- 
naance, and not terminate in themfelves, or it will not 
be good : And where a tre/pafs is alledged with a con- 
tinuance, that cannot be continued, the evidence ought 
only to be to the firt act. 2 Salk. 638, 639. 

The beft way to declare for fuch tre/pafes which lie in 
continuance, is for the plaintiff to fet forth in his decla- 
ration, that the defendant between fuch a day and fuch a 
day, cut feveral trees, &c. and not lay. a continuando 
tranfgreffiones from fuch a day to fuch a day ; and upon 
fuch declaration, the plaintiff may give in evidence a 
cutting on any day within thofe days. 3 Salk. 360. 
When a /re/pafs is done before the day mentioned in the 
declaration, it is good enough; becaufe being once a 
tre/pafs, it is always a tre/pafs. Cro. Eliz. 32. The day 
is not material, whether laid before or after the time 
when the tre/pa/s was committed, if it is laid before 
the action brought. 

In all tre/pafés there ought to be a voluntary aĝ, and 
alfo a-damage; and in detinue and trover, where the 
thing itfelf is in demand, it fhould be particularly named 5 
if trefpafs be laid in a declaration for the taking of goods, 
without exprefling the quantity and quality of them, or 
the value, &c. it is bad upon a general demurrer; tho’ 
as to the omiflion of the value, it hath been held to be 
good after verdict. Latch. 13. Style 170.230. Lutw. 
1384. Sid. 39. 3 

If the defendant in sre/pa/s quare claufum fregit, difclaim 
any title to the land, and the ¢re/pa/s is involuntary or 
by negligence, he may be admitted to plead a difclaimer 
and tender of amends before the action “brought, &c. 
And if it be found for the defendant, the plaintiff fhall 
be barred. 21 Fas. c. 16. 

Where a defendant juftifies for a tre/pafs, he muft 
confefs it, or it will be ill: And the defendant {hall ne- 
ver be excufed in ¢re/pa/s, unlefs upon an inevitable ne- 
ceflity, &c. 3 Nelf. Abr. 379. Ina tre/pafs quare claufum 
fregit, where there is only a force in law; as if one en- 
ters into the ground of another, the party muft be requir- 
ed to go out before hands may be laid on him; for 
every impofition of hands is an affault which cannot be 
juftified' upon the account of a force or breaking a clofe 
in law, without a requeft to be gone; but it is other- 
wife where there is an actual force. 2 Salk. 644. 

For any the leaft beating of a man’s wife the hufband 
and wife together may bring action of rre/pa/s: And if it 
be fuch a beating, as he thereby lofes her company, 
or fervice, he alone may have this action, 3 Rep, 113. 
10 Rep. 130. But he muft declare per quod fervitium 
amifit, i.e. that he thereby loft her fervice, or company, 
Se. 


10 Y Trefpafs 
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Tre/pafs for breaking the plaintiff’s clofe, and beat- 
ing his fervant; the plaintiff had a verdict, but could 
never get judgment, becaufe he did not declare per guod 
Servitium amifits The fervant himfelf may have. an ac- 
tion of tre/pa/s for the beating, though his mafter cannot, 
unlefs it be fo great that he lofes his fervice; without 
which, it is no damage tothe malter. 5 Rep. 10. 9 
Rep. 111. Action of tre/pa/s may be brought for taking 
away a man’s fervant; but not for the taking away of a 
man generally. 5 Mod. 191. 

Trefpafs quod cepit F abduxit ies not for the father for 
taking and carrying away any of hischildren, except for 
taking of a fon or daughter who is heir, Cro. Eliz. 769 
A man committed adultery with a woman in Southwark, 


where they both dwelt, and the woman went to Ratcliff 


in Middlefex, from whence the man brought her to Rich- 
mond in Surrey; the hufband brought an action of tre/pa/s 
de uxore rapta &@ abdudia cum ‘bonis wiri; and it was a 
doubt whether upon the matter given in evidence, the 
defendant could be found guilty in London ; but the jury 
found him guilty generally, and gave the plaintiff 300 /. 
damages. Dyer 256. 

` Executors may bring ¢re/pa/s for goods taken out of their 
poffefion, or for goods and chattels taken in the life of 
the teftator ; alfo adminiftrators fhall have it for goods of 
inteftates ; and an ordinary may bring action of tre/pa/s 
for goods in his own poffeffion to adminilter as ordinary, 
€@c. If a man voluntarily take away my goods or cat- 
tle, and keep them till I pay him money, on pretence that 
they are his heriot, ĉe. when they are not fo, E may have 
action of ftre/pafs. Bro. Tref: 354. And if the theriff have 
a writ againit the lands and goods of one man, and he 
by miftake execute it upon my lands or goods ; this ac- 
tion lies againit him, and it will be no excufe that the 
plaintif or any other informed him they were the goods, 
&c. of the defendant. Dyer 295. Kelw. 119, 129. 

He that is poflefled of lands, though he hath no 
good title, fhall have this action for a tre/pa/s againft one 
who hath no right to the lands; but not againit him 
that hath right: And yet a man having right or title to 
land only, by defcent, leafe, e. may not bring tre/pa/s, 
before entry made thereon. . Plowd. 431, 546. Kelw. 
163. ‘The leffee for years after his leafe is expired, may 
have action for a tre/pa/s done on the land before his leafe 
was ended. Bro. Tre/p. 456. _ An action of tre/pa/s was 
brought by the lord of a manor, for tre/pa/s done in the 
highway, by a tenant’s beafts breaking out of his clofe 
into the walte ; and it was adjudged it would not lie. 
TBA I Jey. cas 

If 4. is bound to fence his clofe againft B. and he 
againit C. a neighbour; and neither of them inclofe a- 
gaint one another, fo that the beafts of C. for want of 
inclofure go out of the ground to that of B. and thence 
to 4’s ground: In this cafe 4. fhall have sre/pa/fs againft 
C. for he is bound only to fence againft B. and every one 
ought to keep his cattle as well in open grounds, not 
inclofed, as in feveral grounds where there is inclofare. 
Dyer 366. Fenk. Cent. 161. 

One drives. my cattle into another man’s land, I may 
goon the land and fetch them out ; yet by this I ama 
tre/paffer to the owner of the ground, and he may have 
his action againft me for it, and I maft take my counter- 
remedy againft him that drove them in. 21. H. 7. 27. 
1 Rep 54. If another man have a horfe, or other goods 
in'my houfe or ground, and he enter to take it away, 
without my leave, aftion of trefpa/s lies againft him: But 
if I drive the cattle or carry the goods of another into 
my land, he may come upon the land and take them, and 
no action lieth. 4 Shep. Abr. 135, 136. 

Ifa man hunt my beafts, in ground belonging to me, 
or fome other perfon ; he is liable to this ation: Though 
the owner of the land wherein cattle are doing this ¢re/- 
pos, may gently by himfelf, or his dogs, chace them 
out, and jultify the fame. _ Hill. 16 ‘Fac. B. R.- Bro. 
Trefp. 421. 8 Rep. 67. If any perfon hall malicioufly 
maim, or hurt any cattle, or deftroy any plantation of 
trees, or throw down inclofures, he fhall forfeit treble 
damages in action of trefpafs. 22 & 23 Car. 2. t, 7. 
But in adtion of ¢re/pa/s, if the jury give not 405, dama- 
ges, the plaintiff hall have no more cofts than damages, 
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except the freehold or title of land come in queftion, or 
fomething of the plaintiff’s be carried away, &c. Srat. 


23 Car. 2. c.g. Though the plaintiff, where the tre 


pa/s is wilful and malicious, upon certificate thereof by 
the judge on the back of the record, fhall recover da- 
mages and full cofts, by 8 & 9 W. 3. c. 11. 

In tre/pa/s for putting difeated cattle into a clofe, the 
plaintiff fhall have full cofts, though the damages found 
be under 40s. ` 1 Strange 192. And in tre/pa/s for con- 
fuming provifions. 2 Strange 1130. And on an iffue 
extra viam. Ibid. 1168. And damages being {mall un- 
der 40 s. in ¢re/pa/s, on motion full cofts have been al- 
lowed ; where entry was made on the freehold, &c. Skiz. 
100, Carthew 225. 

A court which is not a court of record, cannot hold 
plea of tre/pafs Vi Armis. F. N. B. 85. Writs of 
trefpa/s lie either to the fheriff to determine the matter in 
the county-court, or returnable in B. R. or C. B. And 
the words Vi & Armis fhall be in the returnable writs, 
but not in the others : ‘Though in writs of zre/pą/s upon 
the cafe, thofe words muft not be inferted, if returnable 
in B. R. Se. F. N, B. 86, 190. Trefpa/s quare Vi S 
Armis claufum fregit, was brought, wherein the plaintiff 
laid damage to the value of zos. and the defendant de- 
murred for that caufe, alledging that B. R. could have 
no cognizance at Common law, or by the ftatute of 
Gleucefer, to hold plea in an action where the damages 
are under 40s. Bunt it was adjudged, that tre/pa/s guare 
wi & armis will lie in, this court, be the damages what 
they will. 3 Mod. 275. 

At Common law, in Tre/pafs Vi F Armis, if the de- 
fendant was convicted, he was to be fined and imprifon- 
ed; but in other sre/pafés only amerced. Fenk. Cent. 
185. In action of zre/þa/s againft two perfons for carry= 
ing away goods, &c. one lets judgment go by default, 
and the other juftifies under a licence trom the plaintiff, 
and has a verdiét; this goes to the whole, and judgement 
fhall be arrefted as to the other defendant, 2 Ld. Raym. 
1372, 1374, The procefs in writ of tre/pa/s is an attach- 
ment and diffringas, and upon.a return of a nibil by the 
fheriff, a capias, alias, and pluries thall ifue; and then 
exigent and procefs of out-lawry, &c. New Nat. Bre 
193, 203. See Adtion on the Cafe, and Traver/e. 


Of the difference between a pofitive abufe of an autho- 
thority or licence in faé, and of an authority or licence in 
law. 


The reafon of the difference, between the cafe of a po- 


fitive abufe of an authority or licence in faét, and that of | 
a pofitive abufe of an authority or licence in law, is in 


one book faid to be, that the abufe in the latter cafe is 
deemed a trefpafs with force ab initio: Becaufe the law 
intends from the fubfequent tortious act, that there was 
from the beginning a defign to be guilty thereof. 8 Rep. 
146. The fix carpenters cafe. ; f 

But this reafon, which equally applies to both cafes, 
is by no means conclufive : For it may be as well in- 
tended in the former cafe, from the fubfequent tortious 
at, that there was from the beginning a defign of being 
guilty thereof. Perhaps the difference between the two. 
cafes may be better accounted for in the following man- 
ner. In the one, where the law has given an authority 
or licence, it deems reafonable, that the fame law fhould, 
in order to fecure the perfons, who are without their di- 
rect affent made the objects thereof, from all pofitive 
abufes of fuch authority or licence, whenever either of 


thefe is pofitively abufed, make the fame void from the“ 


beginning ; and leave the abufer thereof in the fame fi- 
tuation, as if he had ated without any authority or li- 
cence. And this agrees perfe&ly with the maxim Aus 
legis nemini facit injuriam. Butin the other cafe, where 
aman, who was under no neceflity of giving an autho- 
rity or licence to any perfon, has thoaght proper togive 
one of thefe to a certain perfon, - who. is afterwards 
guilty ofa pofitive abufe thereof, there is no reafon that 
the law fhould interpofe ; and, make all that has -been 
done, under the authority or cence by him-fo volun- 
tarily given, void from the beginning : Becaufe aie 
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‘his own folly to place aconfidence in a a man, who was 
not fitto be trufted. 5 New Abr. 156. 

_ The interpofition of the law in fuch cafe would, 
= moreover, be quite contrary to the maxim, Vigilantibus 
“non dormientibus fervit lex. 5 New Abr. 156. For more 
= learning on this fubje®, fee 20 Vin. Abr. New Abr. zit. 
- Trefpais. And Black. Com. 3 V. 208, 209. As to the 
Aion of Trefpafs, vi et armis Id. 3,120, 121,123. As 
= to Coftsin Trefpafs, Id. 401. And as to Alion of Tref- 
pafs upon the Cafe, Id. 122. See alfo Adtion on the Cafè. 
= > | Grefpaflants, (Fr.) Is ufed by Britton, cap. 29. for 
© “~paffengers. 
= Vretpaffer, Is one who commits a ¢re/pa/s ; and though 
= the law allows a man to enter a tavern, a landlord to dif- 
S ‘train on land, &c. yet if he doth abufe it by committing 
sR trefpafs, the law will adjudge him a tre/paffer ab initio. 
8 Rep. 146. But where perfons for any irregularity in 
} taking a diftrefs, &c. fhall not be ¢re/paffers ab initio ; fo 
= =s they make fatisfaftion for'any fpecial damage, wide 
c Stat, 11 Geo. 2, c. 19. and Difire/s. With refpec to 
= 'Trefpaffers, ab initio, fee Black. Com. 3 V. 15. 


= zrefiornare wiam, to turn the road. Cowell. Chart. King 
Bat! a A 

5 i N  Trepts, (Fr.) Signifies, taken out or withdrawn, and is 
~ applied to ajuror removed or difcharged. F. N. B. 159- 
2 ie Trial, (Triatio) Is the examination of a caufe, civil 
or criminal, before a judge who has juridiction of it, ac- 
cording to the laws of the land ; it is the ¢rial and exa- 
+ = mination of the point in iffue, and of the queftion be- 
tween the parties, whereupon judgment may be given. 


T 124. Finch 36. 

© Alfo ’tis taken for the manner and order of proceed- 
= ing, in the hearing and determining of matters in dif- 

_ ference, being diverfly ufed, according to the nature of 

_ the thing to be tried. Ibid. 


- fa&, which fhall be zried by a jury ; matters of law that 
are triable by the court; and matters of record tried by 
the records themfelves (as'‘whether the defendant be an 
oe attorney, or not. 1 Strange 76, 532.) 
Bet ~ Alfo fome things fhall be ¢ried by the bifhop’s certifi- 
nO ‘cate; and fome by infpeétion, &c. 2 Lill. Abr. 602. 
_ A lord of parliament, upon an indictment of treafon 
_or felony, fhall be tried without any oath by his peers 
_ mipon their honour and allegiance ; butin appeal at the 
fuit of any fubje&t, they hall be tried per bonos & legales 
bomines, If ancient demefne be pleaded of a manor, and 
‘denied, this fhall be zried by the record of domefday. 
Battardy, excommengement, lawfulnefs of marriage, and 
‘other ecclefiaftical matters, fhall be tried by the bifhop’s 
‘certificate. Of the ancient manner of trial by combat and 


2R Er affize, fee Combat and Affize. See alfo Staundf. Pl. 










Cor. cap. 1, 2, 3. and twelve men. Triatio ef exadtifima 


© htt contefate, coram judice per duodecimvirale Jacrmentum, 
ms i. 2 italio. g 
"Nothing that is zriable by an iffue, can be dire&ed to 


| We tried otherwife : Irregularities in fuing out a judgment 
en fki ‘or execution, are tried by reference, &e. But other mat- 
Be ate fubfequent tothe judgment, by an audita querela. 
somber. 8, 14. 
- In. criminal cafes, it is ufual to afk the criminal how 
teas “Re will be tried ; which was formerly a very fignificant 
Bi Sart though it is not fo now, becaufe anciently 
“there were trials by battle, by ordeal, and by jury ; and 
= when the offender anfwered the que/fion, By God and bis 
“country, it thewed that-he made choice to be tried by a 
Gury: But now there is no other way of trial of crimi- 
nals. Bounts Did. ; 
= Itis ordained by Magna Charta, that no perfon fhall 
“be condemned on any accufation without ¢rial by lawful 
‘judgment of his peers, or by the law. g Hen. 3. cap. 
“29. And the moft general rule has been, that every 
“grial fhall be out of that town, preciné, fc. within 
_ ‘which the matter of fat sriab/e is alledged, or the nearctt 
_ ‘thereunto, for the better cognifance of the fa& commit- 
_ ‘ted; and not to have things fried in foreign counties, 
‘where the jury are ftrangers to the parties, to the wit- 
~ “neffes and the point in ifue. 1 Inf. 125. Bnt when 
“am indiftment is found againft a perfon in the proper 
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Grefkomare, To turn or divert another way; as’ 


And there are many kinds of ¢ria/s ; as of matters of 
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county, it may be heard and determined in another county 
by fpecial commifion; c. 3 Inf. 27. i 

If a fubject of England be killed in a foreiga kingdoms 
by an Englifbman, he may be tried by the conftable and 
marfhal ; or by commiffioners in any county. Stat. 33 
H. 8. If any man die here in one county, of a wound 
received in another ; he fhall be tried by a jury of the 
county where his death was : In appeal in fuch cafe, it 
is to be there brought, and ¢rial be by both counties. 
Stat. 3 Ed. 6. cap. 24. 3 H.7. ¢c. 12. And if ene be 
wounded on the fea, or out of England, and die of the 
fame here ; or fhall be wounded in England, and die on 
the fea, or at any place abroad; an indiétment may be 
found by jurors of the county in which the death or 
ftroke, &c. happened, and the judges proceed in the rrial 
againft the offenders, as if the felony were there done, 
&e, by Stat. 2 Geo. 2. c. 21. z 

An iffue being joined in B. R. of a matter friable in 
Ireland ; this fhalt be fent into Jreland to be trjed, and 
after trial be remanded : Qu. Though if an ifue be thus 


joined of a thing in Wales, the record fhall nog be fent 


there to be tried; but it fhall be tried in the next county 
of England adjoining thereto. 1 Dany. Abr. 248, 

If a foreign ifue which is local, fhould happen, it may 
be tried where the action is laid ; and for that. purpofe 
the plaintiff may enter a fuggeftion on the roll, that fach 
a place in fuch a county is next adjacent; and it may be 
tried in B. R. by a jury from that place, according to 
the laws of that country; which may be given in evi- 
dence: Adjudged in action of debt for rent, upon a leafe 
made in London of lands in Jamaica; and it was held, 
that where the leffor declarés upon the privity of eftate, 
the action muft be brought where the lands are; but ’tis 
otherwife when the action is founded on the privity of 
contract, the one being local, and the other tranfitory, as 
in this cafe. 2 Salk.651. 

Seifing a houfe in the £a/f-Indies is not triable here. 
1 Strange 646. In covenant the action was laid in Los- 
don, and iffue joined upon a feoffment in Oxfordfpire, of 
lands in that county, and the caufe was triedin London 5 
after verdict it was objected that the sria/ ought to have 
been in ordjhire, but refolved that by the Szat. 17% 
Car, 2. it was well tried in the county where the action 
was brought: But though the words of that fatute are, 
that it fhall be good, if tried by the county where \the 
action is laid, it hath been adjudged, that muft -be un- 
derftood of a trial by the county where the matter in ifue 
doth arife ; for otherwife it would deftroy the whole law 
concerning trials by juries. 3 Salk. 364. 

In the ¢ria/ of a grant of lands, if the ifue be whether 
fuch grant was made or not, the Vz/ze fhall be fromthat 
place where that is alledged ; fo upon dimifit. Buttis 
otherwife of a feoffment or leafe for life, when jlivery as 
made ; for there it fhould be zried where the land lieth. 
Fenk. Cent. 338. In ejectment the venue ought to come 
always from the place where the lands lie, and not from 
the place where the demife is laid to be made: But that 
fault is helped after a verdict. Mod. Ca. 265. And bythe 
flatute 4&9 5 Ann.c. 16. the venire for the trial of any.iffue 
in a civil caufe, thall be awarded of the body of the 
county where the ifue isis. And alfo in.any action, or 
information upon a penal ftatute. 24 Geo. 2..¢. 18. 

On civil caufes grown to iffue, ifthey are to ibe zried 
in London or Middlefex, and the defendant live not,forty 
miles. from London, eight days notice of trial isto be givens 
and if the defendant lives that diftance or further,,he 
muft have fourteen days notice from the plaintiff, before 
he ¢ries his caufe; but eight days notice of #rialis good 
at the affifes, let the defendant live where -he will, -ex- 
cept.on an old iffue; where a -caufe hath remained 
four terms without profecution ; in which cafe a .term’s 
notice is to.be given: Upon due notice of trial, the de- 
fendant mutt generally go to iria/, or judgment wijl 


„pafs againft him by default; and where othe jplain- 


tiff proceeds not to trial after notice, and there jjs 
no countermand, the defendant fhall have -colts for 
attendance, c. or the defendant may give a-rule.fo «tiy 
the caufe by provi/o, and on notice given the plaintiff may 
bring it to ¢ria/, that he may difcharge himfelf of the 
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aétion, and herein he may recover colts. 
609, 613. 23 Hen. 8. cap. 15. 

A late ftatute ordains, that were any iffue is joined in 
the courts at Wefminfter, Sc. if the plaintiff neglects 
bringing it to be zried, according to the ufual practice, 
the judges on motion made, and due notice given, thall 
fhall pafs the like judgment for the defendant in the 
action, as in cafe of a nonfuit, and award him colts ; 
unlefs a judge find caufe to allow further time for the 
trial > And no caufe fhall be tried before any jultice of 
affife or nif prius, or at the fittings in London or Weft- 
minffer, without ten days notice at lealt, if the defendant 
lives above forty miles from the faid cities ; and when 
any party gives fuch notice of rrza/, if he does not coun- 
termand it in writing fix days before, he fhall pay cofts to 
the defendant, ce. Stat. 14 Geo. 2. ¢. 17. 

Ifa caufe to be zried, be not entered in the judge’s 
book, two days before the time of trial, a ne recipiatur 
may be entered, that it be not fet down to be ¢ried that 
time; but this, will not be admitted in fittings after the 
term. Hill. 22 Car, BIR, 

To proceed to trial, in the courts at Weftminfter, when the 
declaration is drawn, and the appearance of the defen- 
dant made, it mutt be delivered to the defendant’s at- 
torney ; then it isto be entered upon the roll and doc- 
quetted ; then a rule muft be given for the defendant to 
plead by fuch a day, or the plaintiff to have judgment : 
The defendant having pleaded, a copy of the iffue is to 
be made out and delivered to the defendant’s attorney, 
giving him notice of ¢ria/ ; in order to which, the venire 
facias muft be had and returned by the fheriff, and then 
is {ued out the habeas corpora, to bring in the jury, the 
record is made up, and the parties go to rria/: But if the 
defendant neglects to plead, and lets it go by default, on 
entering a judgment, a writ of enquiry of damages, 
unlefs in debt, is to be awarded, of the execution whereof 
the defendant’s attorney fhall have notice; which being 
executed, and the damage inferted in a fchedule annexed 
to the writ returned by the fheriff, a rule is to be given 
upon it, and cofts are taxed; laftly, it is carried to the 
clerk of the judgments, who on giving him the number 
roll and term, when the judgment was entered, he will 
make out a writ of execution, either a capias ad fati/- 
faciend. or fieri facias, Fc. for the damages and colts, 
&e. Praétif. Attorn. Edit. 1. pag. 99. 

At the afffes, when a caufe comes on to trial, firft a 
diftringas of the jury isto be returned by the fheriff, and 
then the record muft be delivered to the judge’s marfhal ; 
and the record being put into the hands of the marfhal, 
briefs prepared for the counfel, and all parties ready, the 
marfhal delivers the record to the judge, and the crier 
calls over the jury: The jury are now to be ballotted and 
fworn, and bid to ftand together and hear their charge ; 
after which, the junior counfel for the plaintiff, (if the if- 
fue lies on him, otherwife the defendant’s counfel) opens 
the pleadings, the fenior counfel ftates the cafe. The 
evidence is given. If plaintiff begins, the defendant’s 
counfel ftates his cafe, and if he has any evidence to pro- 
duce, the fame is given; the plaintiff’s counfel then re- 
plies, making obfervations on the defendant’s evidence, &c. 
The judge then fums up the whole of the evidence, and 
gives it in charge to the jury to act impartially. If the 
jury can’t immediately agree on their verdi&, and are de- 
firous of going out of court, to confult privately among 
themfelves, a bailiff being fworn to keep them without 
meat, drink, ĉc. till they are agreed, they depart from 
the bar; and when they are all agreed, they return to 
give in their verdict: Then the plaintiff is called, and if 
he donot appear, a nonfuit fhall be recorded; but if he 
appears, the clerk afks the jury who they find for, and 
what damages, if they find for the plaintiff. The jury 
naming the fum, and what cofts, heenters it on the back 
of the panel, and repeats it to the jury, which finifhes 
the zrial: And after the ¢ria/ is over, the affociate deli- 
vers to the party recovering the record with the difringas, 
and the names of the jury annexed, on the back of which 
he indorfes the fubftance of the verdict, and the cofts given 
by the jury ; and then upon the back of the record is in- 
groffed the poffea, which is delivered to the clerk of the 


2 Lill. Abr. 
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rules, and he makes out a four days rale for judgment; 
and when the rule isout, if judgment be notarreilec, fur- 


ther cofls are taxed, and the judgment is fit to be en- | 


tered. 7 
But in trials at the affifes, the record and diffringas are 
ufually kept by the affociate till the next term, when he is 
to be called upoa for the poftea, and you proceed to have 
it marked, make out a rule, and fign judgment; and 
judgment being entered, exccution is thereupon awarded, 
and writs of Ca. fa. Fieri fac. Elegit, e. 

If atrial be had the lait day of term, or at the fittings 
after'the term, cr the affifes, judgment cannot be given 
thereon, till the frit or 4th day of the next zerm. When a 
defendant is not prepared to ry nis caufe, upon petition and 
affidavit of the reafons, the judge will order the canfe to 
be ftayed till another day the fame aflifes ; or in London 
till the next term, on payment of cofts: And in cafe at 
a trial, the court fecs that one of the parties is furprifed, 
through forne cafualty, and not by any fault of his own, « 
they may in their difcretion, put off the sria/ to another 
time, until fuch party is better prepared. 2 Lill. 609, 
610, 

If the matters contefted are of great value, or the 


title in queition is difficult or intricate, on motion the’ . 


judges will order a trial at bar, for the better fatisfaction 
of the parties; though itis not ufual to grant trigdsat bar 
the fame term moved for: And thefe trials are appointed 
by the flatute of fim. 2. where the caufe requires mag- 
nam examinationem ; allo officers of the court, and barri- 
fters at law, may infift upon a zrial at bar; after which, 
anew tria/is not to be granted. 2 Salk. 648, 651, 653. 
The court will grant a zrżal at bar for the importance 
of the confequence. 1 Strange 52. And where the whole 
eftate is of value, though againit feveral defendants. Ibid. 
479. And in cafe of a great mifuemeanor, Ibid, 644. 
No rule for a trial at bar before iffue is joined. Ibid, 696. 
The crown is not intitled to a ¢ria/ at bar of courfewhere 
there is a profecutor. 2 Strange 816. No. trial at bar 
can be granted in a caufe arifing in London, for the citi- 
zens are not to be brought out of the city. Jbid. 856, 
It hath been laid down as arule, that after a ¢ria/ at bar, 
no new trial thall be had in any cafe, except it appear 
that there hath been fome corruption in the jury. Car- 
thew 507. Sed vide 1 Strange 584. 2 Strange 1105 
contra. 

New fria/s may be granted generally in feveral cafes, 
wiz. where the defendant had not fuflicient notice given 
him of the former trial; if exceilive damages are given; 
a verdict is againft evidence; there was any fraud, (Fc. 
But a new ¢ria/ ought not to be allowed for want of evi- 
dence at the former ¢rial, which the party might then 
have produced: And it hath been denied, where the de- 
fendant forgot to bring a fettlement at the éréa/; fo like- 
wife where very large damages were given, on the report 
and opinion of the judge who zried the caufe, that he be- 
lieved the jury gave a verdict according to their confcien- 
ces: And no new ¢ria/ thall be granted for too {mall da- 
mages; unlefs where action of covenant is brought for a 
fum certain, and the jury give damages under the fame, 
Se. : 

The reafon of granting new trials upon verdi&ts againft 
evidence at the afffes is, becaufe the sréa/s are fubordinate 
to the courts ; and fuch new ¢ria/s have been anciently 
granted, as.appears from this; that it isa good challenge 
to a juryman to fay that he hath been a juror before in 
the fame caufe. 

Adjudged that a new ¢ria/ cannot be granted in an in- 
ferior court. 2 Salk. 647, 648, 649, 650. 3 Nelf. Abr, 
414, 417. New zrial not granted after a verdi& for the 
defendant in a guo warranto. 1 Strange 101.. Or in a 
qui tam. 2 Strange 899, 1238. Nor where the party 
might have had evidence on the firit trial, 1 Strange 
691. New ¢rial cannot be had a fecond time for exceffive 
damages. did. 692. Nor where one of the defendants 
was rightly acquitted. 2 Strange $14. Defendant con- 
victed of forgery muft appear perfonally when he moves 
for a new trial. Ibid. 968. No new trial for fmallacfs 
of damages. Ibid. 1051. Nor where there is evidence 
on both fides. Jéid. 1142. A new zrial denied, where 
the jury find a matter left to them againft the ftreneth of - 
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evidence, Zid. 1105. Inferior courts cannot grant aj prifoner taken away; if they fay Guilty, he is bid to 


new trial. 1 Strange 113. After a motion in arreft of | down upon his knees, &c. and then the clerk of the peace 


judgment, the party Mall not move for a new trial; but| fays, My matters of the jury, hearken to your verdict as 
= after motion for a new ¢rial he may move in arreft of judg- | the court hath recorded it; You fay 4. B. is guilty of the 


mènt. 2 Salk. 647. A new #rial is never granted in| felony, c+ whereof he ftands indicted: To which they 
criminal cafes, where the defendant is acquitted, if fomé | anfwer Yes: Then proclamation is made for all perfons 
fraud or trick be not proved in the cafe. Ibid. But on | to keep filence, on which the prifoner is fet to the bar, 
conviction, a new ¿rjal may be granted upon caufe; fo if | and fentence paffed upon him ; after which an order or 


= afrial on indiétment be by a wrong venue; and in cafes 


where appeal may be brought. 2 Lill. 606, 613. 


warrant is made for his execution. 
This is the manner of proceeding againft common cri- 


If the ifue ¢ried in any caufe is not joined, it is nota | minals; the court is to be of counfel with the prifoner, 
d trial; except it be an iffue in Chancery in the petit | and ought to advife him for his good, not taking advan- 


bag fide, which is to be fent from thence to be tried in | tage too ftri&tly againft him, 
It is a mif-trial for a thing to be |402, 403. 


B. R. Hill. 22 Car. 


Mod. Juf. Edit. 3. page 
2 Hawk, P.C. 9 Co. Rep.g. Anda great 


tried before a judge, who hath interet in the thing in | author obferves, that through the punctuality required by 
queftion; and if a caufe is tried by a jury out of a| law in the ¢ria/of caufes, there is as much as art and con- 


wrong county, or there be any error in the procefs againft 
the jurors, or it is direéted to a wrong offier, &s, it is a 
mif-trial; \ikewife where matter of record is ried by a 
jury, it will be a mi/-rrial; but if the matter of record 
be mixed with matter of fact, trial by jury is good. Hod. 
124. <A mif-trialis helped by the ftatute of jeofails. See 
Ijue, Nifi prius, Fc. See farther as to trial, Black. 
Com. 3 V. 330,.4. 336, 407. and with refpet to new 
tral, Id: 3.V.387. 4 Va 355; 431. 
Wrialsin criminal cafes. Firit the bill of indi&ment 
againft an offender is prepared; and the party profecu- 
tor and others bound over to give evidence, being ordered 
to attend, the grand jury.confider of the bill; and on exa- ; 
mination of the witneffes, either they find the bill of in- 
diment, or bring it in ignoramus: If the jury find the 
bill, the prifoner is brought to the bar of the court; and 
the crier fays to him, 4. B. hold up thy hand, Thou 
ftandeft indicted by the name of 4. B. for fuch a felony, 
_&c. (reciting the crime laid in the indi&tment) How fayelt 
thou, art thou Guilty of this felony, &c. whereof thou | 
flandeft indiéted, or Not Guilty? To which the pri- 
foner anfwers, Not Guilty ; whereupon the clerk of the 
peace fays, Culprit, How wilt thou be tried? And the of- 
fender anfwers, By God and my country: When the pri- 
Joner has pleaded Not Guilty, (which is the common ' 
plea) it is to be recorded; and then the petty jury are | 





called upon the panel, and a full jury appearing, the 


fcience can contrive againit corruption, and in favour of 
right, liberty, life and reputation : And the greateft crimi- 
nals here, have privileges which they cannot be debarred 
of. See Fortefcue’s Laud, Leg. Angl. 59, 60. 

Cribuch and Trebuchet, (Terbichetum,) A tumbrel, or 
cucking ftool. Cowell. See Trebuchet. 

Cricennate, Is the fame with Zrental, 1 Ed. 6. 

Cricefima, An ancient cuftom in a borough in the 
county of Hereford, fo called, becaufe thirty burgeffés paid 
1d. rent for their houfes tothe bifhop, who is lord of the 
manor. Lib. Niger Heref. 

€ridingmote, The court held for a ¢triding or trithing. 
Chart. King Hen. 1. 

Triennial Elciions, The utmoft extent of time that 
the fame parliament was allowed to fit, by the ftat. 6 W. 
& M. c. 2. was three years; atter the expiration of which, 
reckoning from the return of the firt fummons, the par- 
liament was to have no longer continuance. But, by the 
ftat. 1 Geo. 1. f. 2. c. 38. this term was prolonged to 
Jeven years, See Parliament, and Black. Com. 1 V. 1535 
189, 430, 432, 433. 

Crigintale, fee Trental. 

Cribing or Crithing, (Sax. Trithinga) Contains the 
third part of a county, or three or four hundreds: Alfo - 
it was a court held within that circuit, of the nature of the 
court-leet, but inferior to the county-court. Cambd. 102. 
Magn. Chart. cap. 36. The Ridings in York/bire are 


prifoner is told they are to pafs upon his life and death, | corruptly called by that name, from ridings or Trithings < 


_ and that he may challenge any of them before they are And thofe who anciently governed thofe Trithings, were 


{worn ; for not being indifferent, but partial, or other de- termed Yrithing-Reves, before whom were brought’ all 
fe&, ‘Sc. Then the jury are fworn well and truly to try | caufes which could not be decided,in the hundreds ; ‘for 
the prifoner, and to bring in a true verdiét: This being from the hundred-court fuits might be removed to the 
done, the indictment is recited, and the jury are ac-| Tithing, and thence to the county-court. Spelm. See 
quainted with the particular crimes of which the prifoner | Lath-reve. 

ftands indi&ed; and the clerk of the peace fays, To} @rilion, A word ufed by merchants in accounts, to 
which indi&tment he hath pleaded Not Guilty, and for! thew that the word million is thrice mentioned. Merch. 
his ¢ria] hath put himfelf upon God and his country, Did. 

which country you are: fo that you (the jury) areto! @vimiélebi, The Engli Saxons denominated the month 
inquire whether he be guilty of the felony, fc. whereof of May Trimilchi; becaufe they milked their cattle three 
he fiands indiéted, or not? If you find him Guilty, you times every day in that month. Beda. 

are to make enquiry into what goods and chattels he had | @rinity, (Trinitas) The, number of three perfons in 
at the time that the faid felony, &c. was committed, or | the Godhead or Deity ; and denying any one’ of the per- 
at any time fince: And if you find him Not Guilty, you | fons in the Trinity to be God, is fubjeét to divers pe- 
fhall inquire whether he did fly for it; and if he fled for | nalties and incapacities by the flat. 9 & 10 W. 3. ex 32. 
it, what goods, & c. he had at the time of his flight; but | See Religion. 

if you find him Not Guilty, and that he did not fly, you Trinity-Boufe, Is a kind of college at Deptford, be~ 
fhall then fay no more. ‘Then the clerk of the peace longing to a company or corporation of feamen, who have 
{wears the witnefles to give true evidence; to fpeak the authority by the King’s charter to take knowledge of 
whole tuth, and nothing but the truth; and when the thofe that deftroy fea-marks ; alfo to redrefs the faults of 


evidence is given to the jury concerning the prifoner, the | 


jury (if they go out of the court to confider of their ver- 


dift,) are to be kept in a room, by a {worn bailiff ap- | 
pointed, without meat, drink, fire or candle, and with- | 


out any perfons {peaking to them, till they bring in their 
verdiét. All things being given in charge, the jury go 
to their room, and confider of the matter; when they are 
all agreed, and returned within or near the bar, the pri- 
foner is brought forth, and the jury are called over; who 
all appearing, and the prifoner fet to the bar, the clerk 
-of the peace fays to them, Look upon the prifoner, you 
gentlemen of the jury; How fay you, Is 4. B. Guilty of 
the fclony, &c., of which he ftands indicted, or Not 
guilty ? Ifthe jury fay Not guilty, itis recorded, and the 





failors, and divers other things belonging to navigation. 
8 Eliz. c.13. By a late ftatute, pilots of fhips coming 
up the Thames, are to be examined and approved by the 
Mafter and Wardens of Trinity-Houfe, &c. 3 Geo, 1. c» 
13, See Geo. 2. t: 20. 

Trink, A fithing net, or engine to catch fith. 
GTA 

Trinobantes, The inhabitants of Middlefex, Effex, 
Hertfordfbire, &c. ; 

Grinoda Meceflitas, Signified a threefold neceffary taxy 
to which all lands were liable in the Saxon times, 7.-e. for 
repairing of bridges; the maintaining of caftles or garri- 
fons ; and for expeditions to repel invafions; Andin the 
King’s grants, and conveyances of lands, thefe three 

10 Z ; things 
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things were excepted in the immunities from other fer- 
vices, Fc. Exceptis his tribus, expeditione, pontis & 
arcis conftrugione. Paroch Antiq. 46. See Black. Com. 
L Vs2635 357. °2 V. 102. 

Criows, Criours, or Triers, Are fuch as afe chofen 
by the court to examine whether a challenge made to the 
panel of jurors, or any of them, be juft or not. 
¥22, 

Trios, lords. On the trial of a peer, in parliament, 
a precept was formerly iffued to f{ummon only eighteen or 
twenty, feleéted from the body of the peers: then the 
number came to be indefinite; and the cuftom was, for 
the Lord High Steward to fummon as many as he thought 
proper (but of late years not lefs than twenty-three) and 
that thofe lords only fhould fit upon the trial, which 
threw a monftrous weight of power into the hands of the 
crown, and this it’s great officer; of {electing only fuch 
peers.as the then predominant party fhould moft approve 
of. But now by ftat. 7 W. 3. c. 3. upon all trials of peers 
for treafon or mifprifion, all the peers who have a right 
to fit and vote in parliament fhall be fummoned at leaft 
twenty days before fuch trial, to appear and vote therein ; 
and every lord appearing fhall vote in the trial of fuch 
peer, firft taking the oaths of allegiance and fupremacy, 
and fubfcribing the declaration againft popery. See Black. 
Com, 4 V. 259, 260, 

Tríozs of Jurors. Jurors may be challenged propter 
affectum, for fufpicion of biafs or partiality. This may be 
either a principal challenge or to the favour. A principal 
challenge is fuch, where the caufe afligned carries with it, 
prima facie, evident marks of fufpicion, either of malice or 
favour : as, that a juror is of kin to either party within the 
ninth degree; that he has been arbitrator, has an intereft 
in the caufe, Fc. See Challenge. Challenges to the fa- 
vour, are where the party hath no principal challenge ; 
but objects only fome probable circumftances of fufpicion, 
as acquaintance and the like ; the validity of which muft 
be left to the determination of ¢riors, whofe office it is to 
decide whether the juror be favourable or unfavourable. 
The triors, in cafe the firt man called be challenged, are 
two indifferent perfons, named by the court; and, if they 
try one man and find him indifferent, he fhall be fworn ; 
and then he and the two triors fhall try the next; and 
when another is found indifferent and fworn, the two 
triors fhall be fuperfeded, and the two firft fworn on the 
jury fhall try the next. Co. Lit, 158. and fee Black. Com. 
3 V. 363. 

Tripovium, Leg. H. 1. cap. 64. In quibus vero caufis tri- 
plicem ladam haberet, ferat judicium tripodii, i. e. 60 
folid. The meaning is, that as for a {mall offence, or for 
a trivial caufe, the compofition was twenty thillings ; 
fo for a great offence, which was to be purged triplici 
lada, the compofition was to be three times twenty fhil- 
lings, viz. tripodio. Cowell, 

vivoda terre, A quantity of land, containing three 
rods or perches. MS, Eliam Afbmole Ar’. 

Triftega, Was the upermoft room in the houfe, a gar- 
ret or room three ftories high, ’Tis mentioned in Matt. 
Paris, anno 1247. 

Tritis, (From the Fr. Traif, i.e. Truf) Is an immu- 
nity, whereby a man is freed from attendance on the lord 
of a foreft when he is difpofed to chafe within the foreft ; 
and by this privilege, he fhall not be compelled to holda 
dog, to follow the chafe, or ftand at any place appointed, 
which otherwife he is obliged to, on pain of amerciament. 
Manwood, par. 1. pag. 86. 

* @riftra, A poft or ftation, in hunting. Cowel. 

Crithing, Crithing-Weebe, The third part of a coun- 
ty, or three more hundreds or wapentakes, were called a 
triding or trithing ; fuch fort of portions are the /aths in 
Kent, the rapes in Suffex, and the ridings in York/hire, and 
thofe who governed thefe trithings, were thereupon called 
trithing-reves, before whom were brought all caufes that 

-could not be determined in the wapentakes or hun- 
dreds. See Spelman of the ancient government of England. 
$: 52. See Tithing and Black. Com. 1 V. 116, 

Criumbir, A trithing-man, or conftable of three hun- 
dreds. Hif. Elienf. 

Eronage, (Tronagium) Is a cuftomary duty or toll for 
weighing of wool; According to Fleta, trona is a beam 
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to weigh with, mentioned inthe flat. Wefm. 2. cap. 28. — 


And tronage was ufed for the weighing wool in a ftaple 
or publick mart, by a common zroga or beam; which for 
the zronage of wool in London, was fixed at Leaden-Hall. 
Fleta, lib. 2. 0. 12. 
London, are ordained keepers of the beams and weights for 
weighing merchants commodities, with power to aflign 
clerks, and porters, &¢. of the great beam and balance 5 


which weighing of goods and wares is called Yronage s 


And no ftranger fhail buy any goods in London, before 
they are weighed at the King’s beam, on pain of forfei- 
ture. Chart. King Hen. 8. 


the city of London, who weighs the wool brought thi- 
ther. 


Trope, (Tropus) A rhetorical way of fpecch. Litte - 
Dia, 


Croper, (Troperium) Is a book of alternate turns or re- 
fponfes. in finging mafs; called Lider /equentiarum, by 
Lindewode. Hoved. Hift. p. 283. j 

Crophy-AMonep, Signifies money yearly raifed and col- 
leéted in the feveral counties of England, towards provid- 
ing harnefs and maintenance for the militia, &c. 
15 Car.2, 1 Geo.1. See Militia. 


Crober, (From the Fr. Trouver, i.e. invenire) Is an 
action which a man hath againft one, that having found ` 


any of his goods, refufeth to deliver them upon demand = 
Or if another hath in his poffeflion my goods, by delivery 
to him, or otherwife, and he fells or makes ufe of them 
without my confent, this is a converfion for which trover 
lies; fo if he doth not actually convert them, but doth 
not deliver them to me on demand. 
is called Trower and Converfion, and is a {pecial aétion of 
the cafe, brought to recover the damages to the value of 


the goods, &c. In this action, the plaintiff furmifeth that 
he loft fuch and fuch goods, and that the defendant hath ~ 


found them, and converted them to. his own ufe at fuch 
a place; but the lofing is but a mere fuggeftion, and not 
material: For if the plaintiff delivered the goods to the 
defendant ; or if the defendant take the goods in his pre- 
fence, &c. this action lies againft him, if there be a con- 
verfion ; which is the point of the action, and therefore 
mutt be particularly alledged : If aman finds goods, he 
may take poffeflion of them, and no aétion lies; but he 


ought not to abufe or ufe them, for therein lies the of- | 


fence: And where a man finds my goods, and refufeth to 
deliver them upon demand, it is a converfion in law; but 
if he anfwers that he knows not whether I am the true 
owner or not, and therefore denies to deliver them; this 

is no converfion if he keeps them from me.. 1 Danv. 
Abr, 21, 22, 23. A perfon finds the goods of another, 
and ufes or wilfully abufes them; as ifit be paper, and he 
put it into water, or the like, this a&tion of trouer lies 
againft him: But not for any negligence in the heeping 
of them; as where one finds another’s garment, and fuf- 
fers it to be moth-eaten, Jc. here no action will lie. 1 

Cro. 219. 

If in ¢rover, an actual converfion cannot be proved, then 
proof is to be had of a demand made, before the adtion 
brought, of the thing for which the attion is com- 
menced, and that the thing demanded was not delivered = 
in this cafe, though an actual converfion may not be 
proved, a demand, and refufing to deliver the things de- 
manded, is a fufficient evidence to the jury that he con- 
verted the-fame, till it appears to the contrary. 10 Rep. 
56, 491. 2 Lill. 619. 

Where a defendant comes to the poffeflion by finding, 
denial is a converfion ; but if he had the goods, Gc. by 
delivery, there denial is no converfion, but evidence of a 
converfion : And in both cafes, the defendant hath a law- 
ful poffeflion, either by finding or by delivery; and where 
the poffeffion is lawful, the plaintiff mutt fhew a demand 
and a refufal, to make a converfion: Though if the pof- 
feffion was tortious, as if the defendant takes away the 
plaintiff’s hat, ghe very taking is a fufficient proof of the 
converfion, without proving a demand and refufal. Sid. 
264.. 3 Salk. 365. 

By Holt, Chief Fuftice, the denial of goods to him, who 
hath a right to demand them, is a converfion; and af- 


2 5 goods, 


The mayor and commonalty of 


Cronatar, (From Trona, i. e. Statera) An officer im 


Stat. 


2 Lill. Abr. 618. It’ 


ter a demand and refufal, if the defendant tender the 
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verfion in another county, the action brought for thefe 
goods may be laid in the county where the converfion was, 
ee any other county, as it is only a tranfitory aétion ; 
and neither the place of ¢rover, nor converfion, are tra» 
verfable. Pafch. 23 Car. B. R If there be rover, before 
the marriage of a female plaintiff, and cOnverfion after- 
wards; the hufband and wife may join, and it will be 
good. 2 Lew. 107. 

Trover lies againft baron and feme, fetting forth that 
they converted the goods to the ufe of the hufband ; for 
the feme may be a trefpaffer, and convert them to the 
hufband’s ufe, or the ufe of the ftranger, but‘ not to her 
own ufe; and if the converfion be laid ad u/um of her- 
felf and hufband, or ad ufum proprium, Sc. it will not 
be good. Cro Car. 494. In trover the plaintiff may lay 
a converfion here, and prove itin Jreland; it is other- 
wife in trefpafs guare claufum fregit, for there the party 
cannot prove the trefpafs but where it lies, nor lay it in ' 
any other place than where it is. Stile 331. 1 Mod. Entr. 
Engl. 393. 

Aétion of trover or detinue, at the plaintifs election, 
may be brought for goods detained ; for it is but juftice 
that the party fhould have his goods detained if they may 
be had, or elfe damages to the value for the detaining 
and converfion of them. 2 Lill. Abr. 6i8. And tref- 
pafs or frover, lies for the fame thing; though they 
cannot be brought in one declaration: And the allega- 
tion of the converfion of the goods in trefpafs, is for 
aggravation of the damages, &c. Cro. Fac. 50. Lutws 
1526. 

TRG doth not lie for money numbered ; but zrover 
and converfion lies for it: For though in the finding and 
converting generally, the money of one perfon cannot be 
diftinguifhed from that of another, all money being alike ; 
yet the proof that the plaintiff loft, and defendant con- 
verted fo much, maintains the action, if the verdict finds 
it. enk. Cent. 208. Where money is given toa per- 
fon to keep, though it be not in bags, action of trover 
will lie; becaufe this aétion is not to recover the money, 
but damages. Poph. gt. 3 Salk. 365. In cafe a ma- 
fler delivers corn to his fervant to fell, who does fo and 
converts the money, the mafter may bring ¢rover againit 
the fervant. 2 Bulf. 307. 1 Roll’s Rep. 59. 

There is no proper plea in action of trover, where it 
lies, but the general iffue not guilty; on which the de- 
fendant may give in evidence that the goods and money 
were not the plaintiff’s. Bro. 109. Trower lieth not 
for any partof a freehold ; but if doors fixed are removed 
and converted, it will lie. Wood's Inff. 540. In trower, 
the defendant may not wage his law, as he may in de- 
tinue; wherefore it often takes place of that action. See 
Detinue and Black. Com. 3 V. 151. 4 V.356. 

Trop-Weight, (Pondus Trojz) A weight of twelve 
ounces to the pound, having its name from Troyes a city 
in Champaign, whence it firft came to be ufed here. 

Truce, (Treuga) A league or ceffation of arms; and 
anciently there were keepers of ¢ruces appointed; as 
King Edw. 3. conftituted by commiffion two keepers of 
the ¢ruce between him and the King of Scots, with this 
claufe, Nos volentes treugam prediG@am quantum ad nos 
pertinet obfervari, Fc. Rot. Scot. 10 Edw. 3. Vide 
Confervators of the Truce. 

By Stat. 2. Hen. 5. Stat. 1. c.6. Breaking of truce 
and fafe-condués, or abetting and receiving the truce- 
breakers, was declared to be high-treafon, againit the 
crown and dignity of the King; and confervators of 
truce and fafe-conduéts were appointed in every port, 
&Fc. See the Sat. and 14 H. 6, c.8. 20 H.6. ¢. 11. 
29 H. 6. c. 2. and 31.6. c.4. Alfo 14 Edw. 4. ¢. 4. 
But Blackfone fuppofes 2 H. 5. repealed by the general 
ftatutes of Edw. 6. and Q. Mary for abolifhing new crea- 
date ; forthe bond being loft or converted, he may not | ted treafons, though Sir Mart. Hale feems to quettion it, 
know the date; and if he fhould fet out the date, and | as to treafons committed on the fea, 1 Hal. P, C. 267. 
miftake it, he would fail in his a€tion. Cro. Car. 262. If | But (according to Black/fone) the Stat. of 31 H. 6. re- 
the defendant find the bond, and receive the money, ac- | mains in full force to this day. Black. Com. 4 V. 69, 
tion of account lieth againft the receiver, and not srover. 

Cro. Eliz. 723. f 

The place of converfion muft be generally mentioned in 
trover, or it will be naught. Cro. Eliz. 78,79. And yet 
where the frover of goods is in one county, and the con- 

























































goods, and the plaintiff refufe to receive them, that will 
go only in mitigation of damages; not to the right of the 
action of trouver, for the plaintiff may have that ftill. 
Mod. Caf. 212. 3 Nelf. Abr. 424, 425. An action of 
trover and converfion may be brought for goods, although 
the goods come into poffeffion of the plaintiff before the 
action is brought; which doth not purge the wrong, or 
make fatisfaction for that which was done to the plaintiff 
by detaining the goods: If a man takes my horfe and 
rides him, and afterwards delivers him to me, trover lies 
againft him ; for this is a converfion, and the re-de- 
livery is no bar to the action, 1 Danv. Abr. 21. 2 Lill. 
618. 
1f goods are delivered to one to deliver over to ano- 
ther, and he to whom they were firft delivered do after- 
wards refufe to deliver them over, and converts them to 
his own ufe ; he is liable to action of rover not only a 
him who frit delivered them but alfo by him to whom 
they were to be delivered: And a plaintiff may chufe 
to have his action of frower againft the firit finder of 
goods 3 or any other who gets them afterwards by fale, 
jc. 1 Bulf. 68. 1 Leon. 183.. If a common carrier 
has goods delivered to him to carry to a certain place, 
and a ftranger takes them out of his poffeffion, and con- 
verts the goods to his own ufe; action of ¢trover and 
converfion lies for the carrier againft him. 1 Mod. 


I. 
Trover doth lie againft a common carrier for negd- 
gence in lofing goods; though it doth not for an actual 
wrong: And if goods are ftolen from a carrier, he may 
not be charged in trover and convertion ; but action 
upon the cafe on the cuftom of the realm, &c. 2 Salk, 
655. It has been held, that where goods are ftolen, and 
before profecution of the offender by indictment the party 
robbed brings action of trover, it lies not; for fo felonies 
might be compounded: but where 4. fteals the goods or 
money of B. and is convicted, and hath his clergey, upon 
the profecution of B. If he brings ¢rover and converfion 
for the money, and on not guilty pleaded this {pecial 
matter is found, the plaintiff fhall recover. 1 Hale’s 

 Hift. P.C. 546. 

If upon a fieri facias the fheriff takes goods in exe- 
- cution, and before the fale of them, a itranger takes 
them away and converts them to his own ufe; the fheriff 
may have an action of ¢rover and converfion, as he had 
a lawful poffeffion, and is anfwerable for them. 2 Saund. 
47. And an executor may have ¢rover for the goods of 
the teftator ; the law gives him a property, which draw- 
eth the poffeflion to it, though there be not an actual 
poffeffion. Latch. 214. There muft be a right or pro- 
perty in the goods, or a lawful poffeflion, &c. which is 
to be proved by the plaintiff in trover, before the goods 
came to the defendant’s hands: And if a man finds his 
goods loft in the hands of another, if he bought them 
in open fair or market ; this alters the property, and he 
cannot recover them. 1 Inf. 498. 1 Dany. 23. Ad- 
judged that ¢rover lay for the finder of a jewel, again 
a goldfmith who defrauded him of it. Ibid. 505. Draw- 
ing out part of a veffel, and filling it up with water, 
is converfion of all the liquor. Zid. 576. A recovery 
in ¢rover velts the property of the goods in the defendant. 
2 Strange 1078. In trover, the plaintiff may declare 
upon a dewenerunt ad manus generally ; or {pecially per 
inventionem deveuerunt: And the plea on the defendant’s 
part is commonly not guilty, on which the fpecial mat- 
ter may be given in evidence, to prove the plaintiff 
hath no caufe of aétion; or to intitle the defendant to 
the thing in controverfy. 2 Bul. 313. Wood's Inf. 
540. Vide alfo, 2 Salk. 654. Yelv. 198. Cro. Car. 


2u 2 Lill..622. 
In zrover for a bond, the plaintiff need not fhew the 
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Trug-Cozn, (Lruga frumenti) Is a meafure of corn ; 
and at Leominffer, at this day the vicar hath trug-corn al- 
lowed him for officiating at fome chapels of eafe within 


that parifh. Liber Niger Heref. 
Truncus 
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runes, A trunk fet in churches, to receive the ob- 
lations of pious people ; of which, in the times of popery, 
there were many at feveral altars and images, like the 
boxes which fince the reformation have been placed near 
the doors of churches for receiving all voluntary contri- 
butions for the poor: And the cuftomary free-will offerings 
that were dropt into thofe trunks, made up a good part of 
the endowment of vicars, and thereby oftentimes rendered 
their condition better than in latter times Vicarius þa- 
Gebit oblationes quafcunque ad truncos tam in di&a ecclefia 
de, e. quam alibi infra parochiam ipfius ecclefie fadas. 
Ordin. Vic. Lancaft. Anno 1430. 

@ruffa,.A trufs or bundle of corn; mentioned among 
the cuftomary fervices done by tenants. Cartular 8. Ed- 
mund. MS. 

Crutt,. (Fiducia, confidentia,) Is a confidence which one 
man repofes in another — but, as generally ufed in law, 
it is a right to receive the profits of land, and to difpofe 
of the land itfelf (in many cafes) for particular pur- 
pofes, as directed by the lawful owner, or pointed out 
by fettlement, &c. or that deed or conveyance which 
created the truft. A truft is but a new name given to an 
ufe.—Ifa perfon in whom a truf is repofed, breaks or doth 
not perform the fame, the remedy is by bill in Chaxcery, the 
Common law generally taking no notice of trufts. 2 
Lill. Abr. 624. A truf and ufe were all one at Common 
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In equity ¢ruffs are fo regarded, that no a& of a trafer 


will prejudice the ceffui que truf?; for thougha purchater, 
for valuable confideration, without notice, fhall not have 


his title any ways impeached, yet the sruffee mut make 


good the ¢ruf#: But if he purchafes, having notice, then 


he is the żru/łee himfelf, and fhall be accountable. 4ér. 
Caf. Eq. 384. Where truffees in a fettlement, join with 
tenant for life in any conveyance, to defeat a remainder, 
before it comes iz ef@; this isa plain breach of truf?; and 
thofe who claim under fuch deed, having notice of the trufi, 
will be liable to make good the eftates. 2 Salk. 680. Yet 
in cafe a truffee joins with ceffui que truft in tail, ina 
deed to bar the entail; as it is no morethan what he may 
be compelled to, it is no breach of his ¢ruf?. 1 Chan. Ca/: 
49523 Se 

It has been decreed, that a éruff for a fon, &c. hall 
pafs with the lands into whofe hands foever they come, 
and cannot be defeated by any att of the father or tru/fees. 
And though a hufband and wife, have no children in 
many years, and they and the sru/fees agree to fell the 
land fettled, &c. it will not be permitted in Chancery. 
Abr, Caf. Eq. 391. Vern. 181. A termor grants his 
lands in ¢ruf? for himfelf for life, and to his wife for life, 
and after to his children for their lives, and then to 4. By 
This ¢ruf? to A. B. is good ; though if it had been to the 
heirs of their bodies, it would be otherwife : Apd a remote 


law, till the Stat. 27 H. 8. which diftinguifhes them: || traf of a term, which tends to a perpetuity, has been 


The method of making conveyances by way of ¢ru/?, was/|'décreed a void limitation. 


invented to evade the ftatute of ufes; and thefe psa 
ances are not fo much favoured in law, as plain and 
direét conveyances of eftates. 





Pafch. 23 Car. B.R. 





Chane. Rep. 230; 239. 

If a hufband makes a leafe for years, in zru% for his 
wife, he may fell it, and it will bind her: But whena sruf# 
is firt created for a wife bona fide, he cannot fell it, unlefs 


| sie 
Trufts, and legal eftates are to be governed by the fame {fhe join in afine. Ibid. 307, 308. Ft has been adjudged, 
rules; and this isa maxim which has univerfally pre- j/where a term is fettled in tru for a jointure on a wife, 


vailed. It is fo in the rules of defcent, as in gavelkind, | 
and borough Engli lands ; there is a pofefio fratris of | 
a trut, as well as of a legal eftate. ‘The like rules in| 
limitations, and alfo of barring entails of trufts, as of 
legal eftates; per the mafter of the rolls, who faid he 
thought there was no exception out of this general rule, 
nor is there any reafon that there fhould; and that it | 
would be impoffible to fix boundaries, and fhew how 
far, and no farther, it ought to go; and that perhaps in 
early times the neceflity of keeping thereto was not feen, 
or thoroughly confidered. 2 P. Wms’s Rep. 645. Sut- 
ton V. Sutton. 

Declarations and creations of ¢ruf, of lands, tene- 
ments or hereditaments, are to be in writing, figned by 
the party empowered to declare fuch truf, &c. 29 Car. 
2. c. 3. In the explanation of this ftatute, it is pro- 
vided, that this fhall not extend to re/ulting truj?s, or trufts 
arifing by implication or conftru€tion of law ; which fhall 
be of like force as before that aét. 4&9 5 Ann. c, 16. And 
there is a ftatute by which infants feifed of eftates in 
fee in ruff, may make conveyances of fuch eftates, by 
order of the Chancery. 7 Ann.c.19. If a man buys land in 
another perfon’s name, and pays the money for the land, 
this will be a tru for him that paid the money, though 
there be no deed declaring the ¢ru/?; becaufe the ftatute of 
fraud extends not to truits raifed by the implication of law: 
And a bare declaration by parol, ona deed afigned, may 
prevent any refulting ¢ru/? to the affignor. 2 Vent. Rep. 
361. 2 Vern. 294. Where there has been fraud in gain- 
ing a conveyance from another, that'is a reafon of making 
the grantee confidered as azru/fee: But the Statute 29 Car. 
2. c. 3. relates only to equitable irufisand interelts, and not 
an ufe, which is a legal eftate. 1 P. Williams 113. 
There are only two kinds of zrufs by operation of law ; 
either where the deed ur conveyance has been taken in the 
name of one man, and the purchafe-money paid by ano- 
ther ; or where the owner òf an eftate has made a volun- 
tary conveyance of it, and declared the tru/ with regard 
to one part to be for another perfon, but hath been filent 
as to the other part; in which cafe he himfelf ought to 
have the benefit of that, it being plainly his intent, 
Barnardif?. 388. There fhall be a tenancy by the curtefy. 
fc. Of a truf eftate; but of fuch an eftate a woman fhall 
not be endowed, 1 P. Williams 109. Talbot’s Caf. 139. 
See 2 P. Williams 147. A fine and recovery of Cefni que 
ruft hall bar and transfer a tru/?, as it fhould an eftate at 
law, if it were upon a confideration. Chanc. Rep, 49. 

3 








‘or in purfuance of marriage articles, or if the term of the 


wife be affigned by her before marriage; the hufband can 
neither charge nor fell it, &¢. though if the aflignmentis 


¡made after marrige in ¢rw/ for the wife, it is then yolun- 
itary and fraudulent. 


Ibid. 225: 
A truff to pay portions, legacies, &c. out of the rents 


and profits of the lands, at the day prefixed, gives the 


truftees power to fell; if the annual profits will not do it 
within that time, then they may fell the land, being 
within the intention of the ruf?: And they cannot fell to 
raife the money, except it be to be paid at a certain 
time. bid. 176. A trufe for fale of lands for pay= 
ment of debts, paying debts to the value of the lands 
thereby becomes a purchafer himfelf. bid. 199. Where 
a truffee for paying portions, pays one child his full 
fhare, and the ¢ru/f eftate decays, he fhall not be allowed 
fuch payment. z Cham. Ca. 132. If one devifes lands to 
truffees until his debts are paid, with remainder over, and’ 
the ¢ruffees mifapply the profits, they fliall hold the land 
only till they might have paid the debts, if the rents had 
been duly applied; and after that the land is to be dif- 
charged, and the ¢ru/fees are only anfwerable. 1 P. Wil- 
liams 519. And a perfon having granted a leafe of land 
to ¢rufees, in truf to pay all the debts which he fhould 
owe at his death, in a jut proportion, without any pre- 
ference; it was here declared, -that the fimple contract 
debts became as debts due by mortgage, and fhould carry 
intereft. Idid. 229. 

Truf of a fee-fimple eftate, or fee-tail, is forfeited by 
treafon, but not by felony ; for fuch forfeiture is by way’ 
of efcheat, and an efeheat cannot be but where there is 
a defect of a tenant; and here isa tenant. Hard. 495. 
See Fenk. Cent. 245. A truj? for a term is forfeited tothe 
King in cafe of treafon or felony ; and the tru/fees in equi- 
ty fhall be compelled-to affign to the King. Cro. Fac. 
513. If a bond be taken in anothers name, or a leafe 
be made to another in trw/ fora perfon, who is afterwards. 
convicted of treafon or felony, they are as much liable to 
be forfeited as a bond or leafe made in his own name, or in 
his poffeffion, 2 Hawk. 450. Execution may be fued, 
and lands held in rruf -delivered, where any perfon is 
feifed or poffefled in truf for another; by the fatute of | 
frauds, 29 Car. 2. c. 3. 

Truftees being obliged to join in receipts, one is not 
chargeable for money received by the other: In the cafe 
of executors it is otherwife. 1 Sok. 318, 2 Vern. 
Rep. 515. A truflee robbed by his-own fervant, fhal t- 

difcharg + 
















- v, Ld. Faulconbridge. 


difcharged. of it on account; though great negligence 
may charge him with more than he hath received, in the 


trufi. 2 Chan. Ca:2. 1 Vern. t44. There is a breach 
of truf? in fervants, going away with their matter’s goods 


delivered them, Fc. 


Of a refulting truft, or truft by implication of law. 


It was ruled by lord chancellor Coaw/er, that the fta- 
tute of frauds, fed. 8. which fays, < That all convey- 
ances, where trufts and confidences fhall arife or re- 
fult by implication of law, fhall be as if that a& had 
never been made,’ muft relate to trufts and equitable in- 
terefts, and cannot relate to any ufe which is a legal eftate. 
Mich. 1709. in the cafe of Lamplugh v. Lamplugh, 1 P. 
Wms. I2: 

No rule is more certain than that if a man makes a 
conveyance in truft for fuch perfons, and fach eftates as 
he fhall appoint, and makes no appointment, the refult- 
ing trut muft be to him and his heirs. The truft in 


equity muft follow the rules of law in the cafe of an ufe, 


and that it would be fo in the cafe of an ufe is un- 
doubtedly true, and that was Sir Edward Cleer’s cafe in 
6 Rep. per Lord Chancellor, Fitz-Gib. 223. Fit/gerald 


_ Wherever there is a confideration there can be no re- 
fulting truft, But if a leafe be made for years without 
a confideration, there well be a refulting trut to the 
leffor. 

Where a daughter’s portion was charged upon the fa- 
ther’s land, fhe at the requeft of her father, had releafed 


her intereft in the land, to the intent that he might be 


enabled to make a clear fettlement thereof upon the fon, 


_ It was declared by the lord keeper, that if this was 


done by the daughter without any confideration, there 
would be a reeds truft in the father, whereby he 
fhould be chargeable to the daughter for fo much mo- 
ney. Freem. 305.~.Lady Tyrell’s cafe, : 

But where a truftee purchafes lands out of the profits 
of the truft eftate, and takes the conveyance in his own 
name ; tho’ probably, if he cannot make other fatisfac- 
tion for the mifapplication, thefe lands may be fequefter- 
ed, yet they cannot be declared to be a truft for ce/fui que 
wfe, no more than if 4, borrows money of B. for it is 
not a truft in writing; and a refulting truft it cannot 
be, becaufe that would be to contradi&t the deed by pa- 
rol proof, direétly againft the ftatute of frauds. But if 
this purchafe had been recited to have been made with 
the profits of the truft eftate, this appearing in writing 
might ground a refulting truft. On appeal to the houfe 
of lords, this decree was affirmed. Chan. Prec. 84. pl. 
977, Kirk v. Webb. 

_So where a teftator impowered the executor to lay out 
the perfonal eftate in land, and fettled it on 4. and his 
heirs; And the executor being about to purchafe told 
4s mother of it, and afked her confent, but took the 
conveyance in his own name, and no truft in writing 
was declared, but it was proved that he at feveral times 
declared it mutt be fold to make JZ. fatisfaction ; yet the 
court (though inclined to decree a conveyance to Æ. the 
executor being dead infolvent) declared it could not, be- 
eaufe there was no exprefs proof of the application of 
the trut money. Ch. Prec.+168. pl. 139. For more learn- 
ing on this fubjeG, Jee 21 Vin. Abr. zit. Truk, and 5 New 
Abr. zit. Ujes aad Trufis. See farther as to Trufs, Black. 
Com, 2V. 327. 3 V. 431, 439. 

Trufkees of Papitts, Are difabled to make prefenta- 
tionsto churches. Stat. 12 Ann. c. 14. 

Tub, A meafure containing fixty pounds weight of 
zea; and from fifty-fix to eighty-fix pounds of camphire, 
&c. Merch, Did. 

Cub-nan, im the Exchequer, In the court of exche- 
guer two of the moft experienced barrifters, called the Po/- 
man, andthe Tué-man, (from the places in which they fit) 
have.a precedence in motions. Black. Com. 3 V. 28. n. 

Cumbrelt, (Pumbrellum, Turbichetum,) Is an engine of 
punifhment, which ought to be in every liberty that hath 
view of frank-pledge, for the correction of fcolds and 
unquiet women. Kitchin, fol. 13. See Caftigatory, Cuck- 


‘ ing-fool. 
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Tun, (Sax.) In the end of ‘words fignifies a Town, or 
dwelling -placés.-+ w'a g es ev eyo 

Tun, (Lat. Tiinéllum) A veffel of ùine and oil, being 
four hogfheads. 1 R. 3. ¢.12. A tun of timber is a 
meafure of forty folid feet, cut toa fquare. 12 Car. 2. 
c.14. And a fun is twenty hundred weight of coals, &c. 
by Stat.g &F10W. 3. c. 13- 

Cunnage, (Tunnagium) Is a cuftom or impot granted 
to the crown for merchandize imported or exported, pay- 
able after a certain rate for every tum thereof. Stat. 12 
Hen. date 3.- O r 8. comida. L Ba, 6. ¢. 13, 8 12 
Car. 2. c.4. See Cuffoms. 

Gun-grebve, (Sax. Tungereva, i. e. ville prepofitus,) 
A reeve or bailiff, gui in willis (EF que dicimus maneriis) 
domini perfonam fuffinet, ejufque vice omnia difponit ZF mo-, 
deratur. Spelman. 

€urbagium, The liberty of digging turfs. Mon. Ang. 
Tom. 1. p. 632. 

€urbary, (Turbaria from Turba, an obfolete Latin 
word for z#rf) Is a right to dig surfs on a common or 
in another man’s ground. Kitch. 94. Alfo it is taken 
for the place where ¢urfs are digged: ‘And turbus hath 
been ufed for the turfs ; and turbarius for the turbary. 

Curbets, May be imported as they might have been 
before 10 & 11 W. 3. 1 Geo. 1. Stat. 2. c. 18. 

Curkey Company of merchants, having divers fato- 
ries abroad, and which carry on great trade to Turkey, 
&c. created in the time of Queen Elizabeth. See Mer- 
chant. 

Curking, A kind of sky-colour’d cloth, mentioned in 
State I R; 2a Ba 

Turn, or Tourn, Is the King’s leet through all the 
county ; of which the fheriff is judge, and this court is 
incident to his office; wherefore it is called the /erif’’s 
tourn: And it had its name originally from the fheritf’s 
taking a zura or circuit about his fhire, and holding this 
court in feveral places ; for the word zurna properly taken, 
doth not fignify the court of the fheriff, but his peram- 
bulation, Crompt. Jurifd. 230. 4 Inf. 260. 2 Hawk. 
P.C.55. The rurais a court of record; and by the 
Common law, every fheriff ought to make his turz or 
circuit throughout all the hundreds in his county, in 
order to hold a court in every hundred for redreffing 
common grievances, and prefervation of the peace ; and 
this court might be holden at any place within the hun- 
dred, and as often as the fheriff thought fit: But this 
having been found to give the theriff too great power 
of opprefling the people, by holding his court at fuch 
times and places at which they could not conveniently 
attend, and thereby increafé the number of his amerce- 
ments; by the Srat. of Magna Charta, cap. 35. it was 
enacted, That no fheriff fhall make his turn through a 
hundred but twice in a year, wiz. once after Eafter, and 
once after the feat of St. Michael; and at the place 
accuftomed: Alfo a fubfequent ftatute ordained, That 
every fheriff fhall make his turz yearly, one time within 
the month after Zafer, and another time within the 
month after Michaelmas ; and if they hold them in any 
other manner, they fhall lofe their zurz for that time. 37 
Ed. 3. cap. 15, 

Since thefe ftatutes, the fheriff is indiétable for hold- 
ing this court at another time, than what is therein li- 
mited, or at an unufual place: And it has been held, 
that an indiétment found at a fheriff’s turn, appearing 
to have been holden at another time, is void. Dalt. 
Sher. 390, 391. Dyer i51. 38 Hen. 6. 

At Common law the fheriff might proceed to hear and 
determine any offence within his jurifdiction, being in- 
di&ted before*him, and requiring a trial, till sheriffs 
were reftrained from holding pleas of the crown by 
Magna Charta, cap. 17. But that ftatute doth not re- 
ftrain the fheriff’s zurz, from taking indi&tments or pre- 
fentments, or awarding procefs thereon ; tho’ the power 
of awarding fuch procefs being abufed, was taken from 
all the fheriffs (except thofe of London) by the 1 Ed. 4. 
c. 2. and lodged in the juftices of peace at their fefions, 
who are to award procefs on fuch indi&tments delivered 
to them by the fheriff, as if they had been taken before 
themfelves, &c. 2 Hawk. 57,70, 71. 


11-A The 


The theriff’s power in this court is ftill the fame as 
anciently it was, in all cafes not within the ftatutes above 
mentioned ; he continues a judge of record, and may in- 
quire in his urn of treafons and felonies, by the Com- 
mon law; as well as the loweft offences againft the 
King, fuch as purpreftures, feizures of treafure trove, of 
waifs, eltrays, goods wrecked, &ce. All common nu- 
fances and annoyances, and other fuch like offences ; as 
felling corrupt victuals, breaking the affife of beer and 
ale, or keeping falfe weights or meafures, are here in- 
ditable ; alfo all common difturbers of the peace, bar- 
retors, and common oppreffors ; and all dangerous and 
fufpicious perfons, &c, And the fheriff in his zura may 
impofe a fine on all fuch as are guilty of contempts in 
the face of the court; and upon a fuitor to the court 
making default, or refufing to be {worn on the jury ; 
or on a bailiff not making a panel; on a tithingman ne- 
glecting to make his prefentment ; or a perfon chofe con- 
ftable refufing to be fworn, &c. And he may amerce 
for offences ; which fines and amerciaments are leviable 
and recoverable by diltrefs, &c. Ibid. 58, 60, 67. But 
notwithitanding this it has been obferved, that great part 
of the bufinefs of the tur” and ket, hath for feveral years 
paf, through the negligence ofgheriffs and ftewards, de- 
volved on the guarter jefions. Woods Infi. See County- 
Court, and Court-Leet, 

Turnips. Penalties on ftealing turnips, 23 Ged. 2. c. 
20i he ts 

Curno Gicecomitum, fs a writ that lieth for thofe 
that are called to the erif’s turn out of their own hun- 
dred. Reg. Orig. 173. 

Curnpikes. There are fatutes continually made for 
erecting turnpikes for repairing ways; empowering juf- 
tices of peace and other commiffioners to appoint furvey- 
ors of the roads to amend the fame; and alfo colleétors of 
the toll at the places where the turnpikes are fet up. 

Now by the fat. 7 Geo. 3. c. 40. all the laws relative to 
the turnpike roads are reduced into one law. The fub- 
ftance of that aét is as follows : 

By Seg. 1. Five or more truftees for turnpike roads, at 
a general meeting, are impowered to erect weighing en- 
gines, for weighing carriages ; and to take 20s. (additi- 
onal tolls) for every hundred weight which every narrow 
four wheel’d carriage, with the loading, fhall weigh above 
6o C. weight. So for all broad four wheeled carriages 
weighing above fix tuns ; and alfo for all carts, or two 
wheeled carriages; with broad wheels, weighing above 
three tons ;—to be levied as the other tolls, and applied 
in repair of the road. 

z. Not to extend to waggons, & . having axle- 
trees of fuch different lengths, that the diftance from 
wheel to wheel (of the narrower pair) be not more than 
four feet two inches ; and that the diftance froh wheel 
to wheel of the other pair be fuch that the fore and hind 
wheels roll only one fingle path of fixteen inches wide 
at the leaft, on each fide, and having the fellies of the 
breadth of nine inches at the bottom ; but that the fame 
fhall pafs on any turnpike road, and through any toll 
gate within 100 miles from London, on paying only fo 
much of the tolls as fhall not exceed one half of the full 
toll payable for waggons, éc, having the felliés.of the 
breadth of nine inches from fide to fide, or for the beatts 
of draught drawing the fame, and not rolling a path of 
fixteen inches. 

3. Nor to extend to carriages employed in hufbandry. 

4. Truftees are impowered to order the fellies of car- 
riages to be gaged. 

5. No compofition for tolls to be made in refpec& of 
narrow wheeled carriages. 

6. Penalty of 5 /. on fraudulently unloading goods at 
or before the fame come to any gate or weighing engine ; 
or laying on goods after having pafied the fame ;—the 
driver to be committed for one month : And colleétors 
neglecting their duty are to be difcharged, or forfeit 5 /. 
at the option of truftees. 

7- No waggon; &c, hall pafs along any turnpike road, 
above 20 miles from London or Weftminfier, having the 
fellies of the breadth of nine inches at the bottom, unlefs 
the fame be made in fuch manner, that no pair of wheels 
{except fuch as roll a furface of fixtecn inches) be wider 
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than four feet fix inches from infide to infide ; and that 
the diftance from the centre of the fore to the centre of 
the hind wheel of fuch waggon, &c. (not being ufed for 
carriage of timber only) be not above nine feet ; on for- 
feiture of 5 7. by the owners.———Officers are required to 
meafure fuch carriages : 5l., penalty on obitructing 
them, Ed c: A ‘ 

8. No broad wheeled waggon, &c. to be drawn with 
more than eight horfes ; nor two wheeled carriages with 
more than five ;—iz pairs. Narrow four wheel’d car- 
riages not to be drawn with more than four horfes, &c, 
nor two wheel’d carriages with more than three ;— 
on forfeiture of 20s, and the fupernumerary horfes. v. 
he3. 

9. Five pounds penälty on fraudulently taking off any 
horfe, or altering the diftance of the wheels, before coming 
to any gate, &c. 

10. And a driver travelling with more horfes the fame 
day, than he fhail have paffed through any gate with, 
fhall be deemed guilty of a fraud. 

11. Provided that where it is neceflary; truftees may 
allow waggons, ¢, with broad wheels to be drawn up 
hills by ten horfes ; and narrow wheel’d carriages by fix. 
—the extent of the hills to be {pectfied in the order of 
allowance, which is to be certified to the general quar- 
ter feffions: And the order, if approved, is to be con- 
firmed, and filed; otherwife to be vacated ; and after 
fech confirmation and filing, no perfon fhall be liable to 
any penalty for ufing fuch number of horfes, as fhall be 
allowed. ‘ 

12. Provided alfo, that if it appear; that any waggon, 
&c, could not by reafon of deep {now or ices be drawn 
with the refpeétive weights, and by the number of horfes 
allowed ; then it fhall be lawful to ftop all proceedings 
for recovery of any penalty which may have been in+ 
curred by drawing with more horfes than allowed. 

13. Narrow wheel’d carriages not to be drawn by hor- 
fes in pairs; except four wheel’d carriages loaden with 
fifh, rabbits, poultry, calves alive or flaughtered, or 
lambs only. 

14. No carriage to be fraudulently turned out of a turn- 
pike road, to avoid the tolls, on forfeiture of one of the 
horfes, (not being the fhaft horfe) with all his gears and 
accoutrements, to the ufe of any perfon who fhall feiza 
and dilftrain the fame. 

16. Driver of any waggon, &c. with wheels not duly 
conftruéted ; or drawn by more horfes than authorized; 
may be apprehended by any perfon, taken before a juf- 
tice; and on conviction forfeits 5 /. 

17. Drag irons to be flat at the fole, and of the breadth 
of the fellies, on forfeiture of 40 s. : 

18, The owner’s real name and place of abode, to be 

painted on the s/t, or moft confpicuous part of each wag- 
gon, @c.; alfo the words Common Otage Claggow 
or Catt, as the cafe may be. Travelling without the 
owner’s name and place of abode; or with a fictitious 
name thereon, forfeits 5 /. And without the wor ps re+ 
quired; 40s. 
23. The a&@ not to extend to ‘* any chaife marine, 
‘coach, landau, berlin, chariot, chaife, calafh, or 
‘** hearfe; or to any caravan, or covered carriage, of 
any nobleman or gentleman for his przvaze ufe ; or to 
“« fuch ammunition or artillery as fhall be for his Ma- 
“ jelty’s fervice ; or to any cart or——carriage drawn 
“« by one horfe, or two oxen, and no more ; or to any 
«< carriage, having the fole or bottom of the fellies of 
« the wheels thereof of the breadth of nine inches, 
which fhall be laden with one ftone, block of marble, 
« one piece of metal, or one piece of timber.” 

24. But perfons fraudulently taking the benefit of any 
exemption, forfeit not exceeding 5 /. nor łefs than 4o s. 

28. Forty fhillings penalty on furveyors fuffering any 
obftruction to remain on the roads. 

30. Direction polls to be fet up where feveral high- 
ways meet; and where the highways are fubject to deep 
or dangerous floods ; and for guiding travellers in the 
fafeft tract. Mile ftones alfo to be fet up ;—Expences 
to be defrayed out of the tolls.—Surveyors neglecting 
their duty herein, forfeit 205. i 
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‘1. Penalty not exceeding 5 /, nor lefs than 10s. on 
‘pulling up or deitroying polits or banks to be fet up on 
‘the fides of the roads, for fecurity thereof, or the pa- 
rapets of bridges ; or defacing mile-ftones, or direction 
poits; or the offender may be committed and kept to 
hard labour, not exceeding amonth, nor lefs than feven 
days, and whipt. 

37. Nufances on the road may be profecuted at the 
fexpence of the revenues of the zurzpike : But profecuti- 
ons are retrained, unlefs on offender’s confeflion, or 
proof by witneffes. 

48. Any feizure or diftrefs made for, any forfeiture 
incurred, unlefs by warrant, is to be delivered over to 
the conftable till proof made of the offence before fome 
juftice; and if not made within fix days after fuch de- 
livery, the diftrefs to be returned to the owner ; and the 
feizer to pay expences of keeping 3 but on conviction, 
an order to be made for delivering the diftrefs to the 
feizer.—Seizer not duly profecuting fuch feizure for- 
feits 40 s. 

49. All convictions to be on confeffion; or oath of 
one or more witnefies :—Inhabitants competent witne{- 
fes,:—Any juitice (tho’ a truftee) may att. 

$1. Penalties, &c. (not otherwife directed) are to be 
levied by diitrefs and fale ; one half to the informer, the 
other to the furveyor, towards repairs : For want of dif- 
trels, ĉc. offender to be committed, not exceeding three 
months; unlefs the penalty, ETc. be fooner paid. 

53. Profecutors or informers at liberty to fue, either 
as the act direéts ; or by action of debt for pecuniary pe- 
nalties ; or by aétion of trover for any beaft of draught; 
or other goods, in which the forfeiture fhall be fuffi- 
cient evidence of property to plaintiff, he need not prove 
any feizure or demand ; and {hall have full cofts :—But 
ten days notice in writing, to be given to the party of- 
fending, previous to the commencement of fuch action : 
—The fame to be brought within one month after the 
offence. 

54. Diftrefs for money to be levied by virtue of the 
aĝ, fhall not be deemed unlawful, nor the party making 
it be deemed a trefpaffer, for default of form in the pro- 
ceedings ; nor fhall the party difraining be deemed a 
trefpafier ab initio, on account of any fubfequent irre- 
gularity. 

55. But no plaintiff fhall recover in any aétion for 
foch irregularity, if tender of fufficient amends has been 
made before action brought: And if no tender has been 
made, defendant may pay money into court before iffue 
joined. 

. 56. Appeal to the General Quarter Seffions, given. 

60. Action againit any ‘perfon for any thing done in 
purfuance of the aét, to be tommenced within three 
months after the faét committed :—To be local.—De- 
fendant may plead the general iffue, and give the fpe- 
cial matter in evidence :—If the action is brought after 
the time limited, or made tranfitory, the jury fhall find 
for defendant ; who in all cafes {hall have treble cofts. 

By this aé& the principal parts of all the former turnpike 
atts are repealed. See Highways. 

— Turny, (Fr. Tourney) Mentioned in the Stat. 24 H 
8. c. 13. See Tournament. $ 
_ Tutozs, The ftatute relating to, 13 F 14 Car. 2. c. 4 
Vide Schoolmafter. 

_ Wwwaite, Signifies a wood grubbed up, and converted 
to arable land. Co. Litt. 4. : 

Twanight Gete, (Hopes Duaram Noétium) Was a 
gueft at an inn a /econd Night; and if he did any injury 
to any perfon; he was to anfwer for it himfelf; and 
fiot his hoft, as in cafe of a third Night’s Awnbinde. Sax. 
Lex. 

Cwwelthindi, (Sax.) The higheft rank of men, in the 
Saxon government, who were valued at 1200 hhillings ; 
and if an injury were done to fuch perfons, fatisfaction 

“was to be made according to their worth. Leg. King 
Alfred, cap. 12, 13, Ec. and of King H.1, c. 76. 
 Cipelve Men; (Ducdecimo homines legales) Is a number 
of twelve perions or upwards, by whom and whofe oath 
as to matter of fact all trials pafs, both in civil and cri- 
$al caufes; threugh all coarts of the Gommon law in this 





realm: They are otherwife called the jury or inguefi. Set 
Fury. 

Cina t(Hitnedes, When neceffary.Inall cafes of high trea- 
fon, petit treafon, and mifprifion of treafon, by Statutes 
1 Edw. 6. c. 12. 5 696. Edw. 6.c. 11. 8 1&2 Ph. & 
Mar. c. 10. Two lawful witnefles are required to con- 
vi& a prifoner ; except in cafes of coining, and counter- 
feiting the feals; or unlefs the party fhall willingly, and 
without violence confefs the fame. Such confeffion, by 
Stat. 7 W. 3. c. 3. muk be in open court.—See the Ste- 
tutes and 1 Hal, P, C. 297. Stat. Tr.2V.144. Fofter 
235. Black. Com. 3V.350. And fee alfo Suppletory 
Oath. 

CT wphindt (Sax.) Were the lower order of Saxons, va- 
lued at 200s. as to pecuniary muléts infli&ed for crimes, 
Ee. Leg. Alfred. c, 12. 

Eypbhttan, An accufation, impeachment, or charge, of 
any trefpafs or offence. Leg. Ethelred. c. 2. 

Cplwith, (Brit. derived from Tyle, i. e. locus ubi fretit 
domus, vel locus edificande domui aptus, or from tylath, 
trabs, tignus) Signifies a place whereon to build a houfe, 
or a beam in the building: And it is applied to familia, 
a tribe or family branching forth of another, which in the 
old Englifh heraldry is called fecond or third houfes ; fo that 
in cafe the great paternal ftock brancheth itfelf into feveral 
tylwiths or houfes, they carry no fecond or younger houfe 
farther; and the ufe of thefe sy/withs was to fhew not 
only the originals of families as to the pedigree, but the 
feveral diftin@iions and diltances of birth, that in cafe 
any line fhould make a failure, the next in any degree may 
claim their intereft according to the rule of defcent, & c. 

ynmouth. There is a cuftomary defcent of lands in 
the honour of Tynmouth; that if any tenant hath iffue two 
or more daughters, and die feifed in fee, the land fhall 
go the eldeft daughter for life only, and after to the 
coufins of the male-line ; and for default thereof to efcheat. 
2 Keb. 111, 114. 

Tppe, (Typus) A figure, example, or likenefs of a 
thing. Litt. Did. 

ppogtaphia, The trade of printing. did. 

rythes, (Decime.) See Tithes. 
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Acanus, Vacant, free; that is at leifure ; alfo voids 
Litt. Dia. 

Wacaria, A void place, or wafte ground : 
Dedimus omnia dominica nofira vacariis, t9 foreftis, Se. 
Mem. in Scacc. Mich, 9 Edw. 1. 

Wiacat, See Judgment, and 21 Vin. Abr. 536. 

Wacating IRecozds. Imbezzling or vacating records, 
or falfifying certain other proceedings in a court of ju- 
dicature, is a felonious offence againft public juftice. 
See the Statutes 8 H. 6. c. i2. 21 Fac. I, ¢ 26. 4 W. 
& M. c. 4. and Black. Com. 4 V.i28. 

Wacation, (Yacatio) Is all the time between the end 
of one term and the beginning of another ; and it begins 
the latt day of every term as {foon as the court rifes. The 
time from the death of a bifhop, or other fpiritual per- 
fon, till the bifhoprick or dignity is fupplied with another, 
is alfo called vacation. Stat. Weftm. 1. c. 21. 14 Ed. 3. 
c. 4. See Black. Com. 3 V. 276. 

Wacatura, An avoidance of an ecclefiaftical benefice ; 
as prima vacatura, the firft voidance, &c. 

Glaccarp, (Vaccaria) Is a houfe or place to keep cows 
in; a dairy-houfe, or cow pafture. Fleta, lib. 2. 

Waccarius, The cow-herdj who looks after the com- 
mon herd of cows. Ibid. 

Wadíare Dueillum; To wage a combat, where two 
contending parties on a challenge give and take a mutual 
pledge of fighting. Cowell. 

Wadium ponere, Is to take fecurity, bail, or pledges 
for the appearance of a defendant in a court of juftice——. 
Pracipimus tibi, Fc. quod ponas per vadium & Jalves ple- 
gios Johannem de B. Fc. Reg. Orig, 

Wadium MPoztuum, A mortgage or pawn of lands 
fo engaged to the creditor, that he hath a right to the 
mean profits for the ufe of his debt. G/amvil. lib. 10. 
cap. 8. See Black, Com. 2 F. 157. 
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Wadium bibmm. A living pledge, as when a man 
borrows afam of another, and grants him an eftate, as 
of zol. per annum, to hold until the rents and profits fhall 
repay the fum borrowed. Black. Com. 2 V. 157. 

Gagabond, (Vagabundus) One that wanders about, and 
has no certain dwelling; an idle fellow: And rogues, 
vagabonds, and fturdy beggars, are mentioned in divers 
ftatutes. See Vagranis, and Black. Com. 4 V. 170. 

WWagrants, (Yagrantes) By the ftatute 17 Geo. 2. c. 5. 
They, who threaten to run away and leave their wives or 
children to the parih; or unlawfully return to a parith 
from whence they have beén legally removed; or, not ha- 
ving wherewith to maintain themf{elves, live idle, and re- 
fufe to work for the ufual wages ; and all perfons going 
from door to door, or placing themfelves in ftreets, &c. 
to beg in the parifhes where they dwell, fhall be deemed 
idle and difarderly perfons. All perfons going about as 
patent gatherers, or gatherers of alms, under pretence of 
loffes by fire, &c. or as collectors for prifons, &¥c. all 
fencers and bearwards ; all common players of interludes, 
and perfons who for hire, gain, or reward aét, reprefent, 
or perform, or caufe to be acted, &c. any interlude, 
tragedy, comedy, opera, play, farce, or other entertainment 
of the ftage, or any part therein, not being authorifed by 
law ; all minftrels, jugglers; all perfons pretending to 
be gypfes, or wandering in the habit or form of Egyp- 
tians, or pretending to have fkill in phyfiognomy, pal- 
meftry, or other crafty {cience, orto tell fortunes, or ufing 
any fubtle craft to deceive and impofe on a perfon ; or play- 
ing or betting at any unlawful games or plays ; and all 
perfons, who run away and leave their wives and chil- 
dren, whereby they become chargeable to any parifh ; all 
pedlars not duly licenfed; all perfons wandering abroad 
and lodging in ale-houfes, barns, outhoufes or in the 
open air, not giving a good account of themfelves; and 

‘all perfons wandering abroad, and begging, pretending 
to be foldiers, mariners, or pretending to go to work in 
harveft, not having proper certificates; and all other 
perfons wandering abroad. and begging ; and all perfons 
going from door to door, or placing themfelves in ftreets, 
€%c. to beg in the parifhes where'they dwell, and being 
apprehended for the fame, fhall refift or efcape, {hall be 
deemed rogues and vagabonds. 

All end-gatherers offending againft the Stat. 13 Geo. 1. 
¢. 23. being convicted ; all perfons apprehended as rogues 
and vagabonds, and efcaping, or refufing to go before a 
juftice, or to be examined upon oath before fuch juttice, 
or refufing to be conveyed by pafs; or giving a falfe ac- 
count of themfelves after warning of the punifhment; and 
all rogues’ or vagabonds breaking or efcaping out of any 
houfe of correction; and all perfons who having been 
punilhed as rogues and vagabonds fhall again commit any 
of the faid offences, and offenders againtt this aét having 
children with them, (and fuch children being put out 
apprentices or fervants purfuant to this aét) being again 
found with the fame children, fhall be deemed izcorri- 
gible rogues. 

The punifhment of idle and diforderly perfons is com- 
mitment to the houfe of correction, there to be kept to 
hard labour, not exceeding a month, Rogues and vapa- 
bonds are to` be publickly whipt or fent to the houfe of 
correction until the next feffions, or any lefs time, and 
after fuch whipping or commitment may be paffed to 
their lait legal fettlement or place of birth, or if under 
fourteen, and have a father or mother living, to the 
place of abode of fùch father and mother. And’ if 
committed’ until the next feffions and adjudged a rogue 
or vagabond, the juflices may order him to be kept in 
the houfe of correction. to hard labour not exceeding fix 
months. 

A perfon adjudged at the feffions an incorrigible rogue 
may be kept in the houfe of correction to hard labour, 
not exceeding two years, nor lefs than fix months, and 
during the confinement be corrected’ by whipping, at fuch 
times and places as the juftices fall think fit, andmay then 
be pafled as aforefaid: And if a male, and above the 
age of twelve years, the juftices before his difcharge 
may fend him to be employed in the King’s fervice, 
either by fea or land. If before the expiration of his 
confinement he fhall efcape from the houfe of correétion, 
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or offend again in the like manner, he fhall be deemed 
to be guilty of felony, and tranfported for any time not 
exceeding feven years. 

‘Any perfon may apprehend andcarry before a juftice any 
perfons going about from door to door, or placing them- 
felves in ftreets, highways or paflages to beg alms in the 
parifhes where they dwell, and the juftices may order the 
overfeers of the poor to pay fuch perfon 55. for every 


offender, which on refufal of payment may be levied on | 


the overfeers goods. Any perfon may apprehend an 
offender againit this aét, and carry him before a juf- 
tice. y 
A conftable refufing or neglecting to ufe his endeavour 
to apprehend any offender fhall forfeit not exceeding 5 /, 
nor lefs than 10s. to the ufe of the poor, to be levied by 
diftrefs. And any other perfon charged by a juftice of 
peace to apprehend fuch offender, refufing fo to do, thall 
forfeit 10s. A juftice may order the high conftable to pay 
to any perfon, whether a conftableor not, who fhall ap- 
prehend any fuch offender, 10s. for every offender. The 
juftices are four times in the year at leait, to caufe a ge- 
neral privy fearch to be made in one night, for the ap- 
prehending rogues and vagabonds. Pa 
To prevent expences in pafling rogues, vagabonds and 
incorrigible rogues, the juitice is to deliver to the officer 
a note directing how they are tobe conveyed, whether in 
a cart, by horfe, or on foot. The conftable is to con- 
vey fuch perfon in fuch manner and time as by the pafs 
is directed,’ the next direét way way to the place where 
fuch perfon is ordered to be fent, if in the fame county, 
€¥c. but if in another county, &c. he fhall deliver the 
perfon to the proper officer of the firft town in the next 
county, &c. in the direét way to the place where fuch per- 
fon is to be conveyed, together with the pafs and duplicate 
of examination, taking his receipt for the fame; and fuch 
officer is immediately to apply to a juftice of peace in the 
fame county, who is to make a like note, and deliver 
it to the officer, who is to convey the perfon to the firf 
parifh, &c. in the next county, and foin like manner from 
one county to another, till they come to the place where 
fuch perfon is fent: And if the officer who fhall receive 
fach perfon there, fhall think the examination to be falfe, 


he may carry the perfon before a juftice of peace, who, if — 


he fee caufe, may commit fuch perfon to the houfe of 
correction, till the next feflions, where the juftices, if they 
fee caufe, may deal with fuch perfon as an incorrigible 
rogue, but he fhall not be removed but by order of two 


juttices. 


If the vagrant upon fearch be found to have effects 
fufficient to:pay all or part of the expence of paffing him, 
the juftice may order the fame to be fold and employed 
for that purpofe. The juftices ‘at feflions may Cirect 
what rates and allowances fhall be made for paffing fuch 
rogues, vagabonds, éc. and make orders for the more re- 
gular proceeding therein. The high conftable is to pay to 
the petty conftable or other officer the rates fo allowed, 
on penalty of forfeiting double the fum, to be levied by 
diftrefs. ' 

When a vagrant is to be paffed to Ireland, the Ife of Man, 
Ferfey, Guernfey, or Scilly, the matter of any fhip bound to 
thofe places fhall, on a warrant from a juitice of peace, 
and’ being paid fuch allowance as the juftice fhall think 
proper, receive fuch vagrant and convey him to fuch place, 
and give a receipt for the vagrant and money on the back 
of the warrant, on penalty of 5/. to the poor, to be levied 
by diftrefs ; but not to be obliged to take above one wa- 
grant for every twenty tons burthen of his hip. The parifty 
to which any vagrant fhall be pafled may employ him in 
work till he fhall betake himfelf to fome fervice, and if 


he fhall refufe to work or go to fervice, he may be fentto — 


the houfe of correction. 

By the Star. 25 Geo. 2. c. 36. It fhall be lawful for 
any two or more juftices, in cafe any perfon appre- 
hended, upon any general privy fearch, or by virtue of 
any {pecial warrant, fhall be charged before them with be- 
ing a rogue and vagabond, or an idle and diforderly per- 
fon, or with fufpicion of felony (although no direét proof 
be then made thereof) to examine fuch perfon upon oath, 
not only to the parifh or place where he was laft legally: 


fettled, but alfo as to his means of livelihood, the fubitance _ 
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“of which examination fall be put into writing, and be fub- 


{cribed by the perfons fo examined, and the faid juftice fhall 
likewife fign the fame, and tranfmit it to the next feffions of 
the peace to be there filed and kept on record: And if fuch 
perfon fhallaot make it appear to fuch juftices, that he has 
a lawful way of getting his livelihood, or fhall not procure 
fome refponfible houfekeeper to appear to his charaCer, 


_ and to give fecurity for his appearance betore fuch juttices, 


at fome day to be fixed (if the fame fhall be required) to 
commit {fuch perfon to fome prifon or houfe of correétion, 
for any time not exceeding fix days, and in the mean time 
time to order the overfeers of the poor where fuch perfon 
fhall be apprebended, to infert an advertifement in fome 
public paper, defcribing fuch fufpicious perfon, and any 
things which {hall be found upon him, and which he fhall 


f be fufpected not to have honeftly come by, and mention- 


ing the place to which he is committed, and the time 


and place when and where fuch perfon is to be again 


brought before them to be re-examined; and if no ac- 
cufation fhall then be laid againft him, then fuch perfon 
fhall be difcharged. See Rogue, Lunatic. For the me- 
thod of conveying vagrants, fee 26 Geo. 2. c. 34. See 
alfo Black. Com. 4 V. 170. 

Valet, Walet, or Ganelet, (Yalettus vel Valeta) Was 
anciently a name fpecially denoting young gentlemen, 
though of great defcent or quality ; but afterwards attri- 
buted to thofe of lower rank, and now a fervitor, or gen- 
tleman of the chamber. Cam. Selden’s Tit. Hon. Brad. 
lib. 3. In the accounts of the Janer Temple, it is ufed for 
a bencher’s clerk or fervant ; and the butlers of the houfe 
corruply call them Varlets. 

*@alentia, The value or price of any thing. See value. 

Gatethevia, Signifies the kindred of the dain, one on 
the father’s fide, and another on the fide of the mother, to 
prove that aman was a Wel/bman. It is mentioned in Stat. 
Walliea, 12 Edw. 1. c. 4. 

Waloz maritagii.. Under the antient tenures, while 
an infant was in ward, the guardian had the power, of 
tendering him or her a fuitable match without di/parage- 
ment or inequality : Which if the infants- refufed, they 
forfeited the value of the marriage, valorem maritagii, 
to their guardian ; that is fo much as a jury would af- 
fefs, or any one would ona fide give to the, guardian 
for fuch an alliance: And if the infants married them- 
felves without the guardians confent, they forfeited dou- 
ble the value, duplicem valorem maritagii. This was one 
of the greateft hardfhips of our antient tenures—But, 
the tenures being taken away, the law is abolifhed. See 
Black. Com. 2 V. 70. 

Watuable Confideration. Is, in a deed, éc. money, 

marriage, labor, Ec. See Black. Com. 2 V. 297. 
- Galvafozrs. The firt name of dignity, next beneath 
a peer, was antiently that of widames, wice domini, or 
walvafors, who are mentioned by our antient lawyers, 
as viri magne dignitatis; and Sir Edward Coke {peaks 
highly of them. Yet they are now quite aut of ufe; and 
our legal antiquarians are not agreed upon even their 
original or antient office. See Black. Com. 1 V. 403. and 
Vavafor. 

Watue, (Valentia, Valor) Is a known word ; and the 


` value of thofe things as to which offences are committed, 


is ufually comprifed in indiétments ; which feems neceflary 
in theft to make a difference from petit larceny, and in tref- 
pafs to aggravate the fault, &%c. But in other cafes a dif- 
tin€tion has been made between value and price. If a 
plaintiff declares in an action of trefpafs for the taking 
away of live cattle, or one particular thing, he ought to 
fay that the defendant took them away, pretii fo much; 
if the declaration be for taking of things without life, it 
mutt be alledged ad walentiam, ‘Fc. fo that live cattle are 
to be prized at fuch a price, as the owner of them did 
efteem them to be worth; and dead things to be reckoned 
at the value of the market which may be certainly known. 
Of coin not current it fhall be pretii ; but of common 
coin current, it fhall be neither faid pretii nor ad walen- 
tiam, for the value and price thereof is certain: The 
difference between pretii and ad valentiam may proceed 
from the rule in the regiffer of writs, which fhews it to be 
according to the ancient forms ufed in the law. We/. 
Symb. par. 2. 2 Lill. Abr. 629, A jewel it is faid is 
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| not valuable in law, but only according to the valta. 


tion of the owner of it, and is very uncertain: But there 
feems to be a certain value for diamonds among the mer- 
chant jewellers, according to their weight and luftre, Gc. 
Hill. 21 Car, B.R. 2 Lill. 628. A man cannot fay 
that another owes him fo much, when the-walve of the 
thing owing is uncertain; for which reafon actions in 
theie cafes are always brought in the detinet, and the de- 
claration ad valentiam, Gc. .1 Lutw. 484. See money. 

Walue of and, May be intended fuch as it was an- 
ciently, and not adjudged according to its improved va- 
lue. 2 Leon. 117. Lutw.1304.. Vide Purchofe. 

alue of Marriage, (Valore maritagii) Was a writ 
that lay for the lord, having offered marriage to an infant 
without difparagement, if the man refufed to take the 
lord’s offer, and married another woman, to recover the 
value of the marriage. Reg. Orig. 164. ‘This is alfo 
called forfeiture of marriage, forisfa@ura maritagit. See 
the ftatute 12 Car. 2. cap. 24. 

Wang, (Sax.) He wanged for me at the vant, i. e. tood 
for me at the font. Blount. 

Gannus, A Vane, Venti Index; and vanaus, a fan to 
winnow corn with. Litt. Did. 

Uantarius, (Precursor) As vantarius Regis, the King’s 
fore footman, Richardus R. Miles ten, terras per fera 
jeantiam effe vantarium regis, & c, Rot. de finibus. Term, 
Mich. 2 Edw. 2. 

Wariance, (Variantia, from the Fr. Varier, i. e. Alte- 
rare) fignifies any alteration of a thing formerly laid in a 
plea, or where the declaration in a caufe differs from the 
writ, or from the deed upon which it is grounded, e 2. 
Lill. Abr. 629. If there is a variance between the declara- 
ration and the writ, it is error; and the writ fhall abate. 
And if there appear to be amaterial variante between the 
matter pleaded and the manner of the pleading-it, this is 
not a good plea; for the manner and matter of pleading 
ought to agree in fubftance, or there will be no certainty in 
it. Cro. Fac. 479. 2 Lill. 629. But when the pleading 
is good in fubitance, a {mall variance fhall not hurt. 3 
Mod. 227. If the record of Nif Prius agrees with the de= 
claration delivered, a variation from the iffue is not mate- 
rial. 2 Strange 1131. Where the original writ waries 
from the declaration, itis not remedied by any ftatute of 
Feofails. 5 Rep. 37. Though verdicé in eje&tment was 
for a meffuage next the meffage of 4. B. and the judg- 
ment for a mefluage next another mefluage in the occu- 
pation of 4. B. Thisis no material variance, but is ae 
mendable by the Stat..16 & 17 Car. 2. cap. 8. which 
enacts, That all omiffions, variances, &c. not being againft 
the right of the matter of the fuit, fhall be amended. 
Raym. 398. 3 Salk. 368. The original writ in C. B. 
concluded ad damnum 40l. and the declaration was ad dam- 
num tool. The jury gave 12/, damages; and on a writ 
of error brought, this variance was afligned; it was held 
that this had been a good objection in the original action 
on a demurrer to the declaration; but it is not fo after 
verdi& ; not being matter in point of judgment, efpecially 
as the jury found only 12/, damages; but if the verdict 
had found more damages than what was mentioned in the 
writ, though lefs than what was fet forth in the declara- 
tion, it had been ill, becaufe there was no writ to war- 
rant fuch damages. 2 Cro. 629. 1 Bulft. 49, 

If a defendant pleads a variance between the writ and 
declaration, he is to crave oyer of the writ before he fhall 
have any advantage of the variance, becaufe the writ 
and declaration are not upon the fame roll; and there- 
fore if the defendant plead to it without demanding 
oyer, on demurrer judgment. may be for him to anfwer 
over, Ge. 2 Salk. 658. If in.the imparlance roll the 
declaration is indebt, and in the plea-rol it isin trefpa{s; 
this is fuch a variance, that if the plaintiff hath judg- 
ment it fhall be reverfed. 3 Bu/?. 229. When a contract 
is intire, an ation of debt cannot be browght for part of 
the money, without fhewing how the other is fatisfied ; if it” 
be, this variance from the true debt will make it ill. 3. 
Nelf. Abr. 440. 

In writ-of error in the Exchequer chamber to remove a 
record out of B. R. of a certain trefpafs the hufband 
and wife had done, the record certified was of a trefpafs 
done by the woman alone; and for this variance the 
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writ was abated, and the record judged not removed. 
Sid. 269. 3 Salk. 369. Hf a leafe be alledged to be made 
by two perfons, and it appears on evidence they were te- 
nants in common, and fo feveral leafes ; it is a material 
variance: But on its appearing that the two leffors were 
coparceners, it will be otherwife, for it is there a leafe of 
them both. 2 Roll. dbr.719. 

On variance in the perfons or number of acres, &ec. 
between a fine and an indenture to lead the ufes; if the 
party avers, there was not any other confideration, or 
new agreement, but that the fine was levied according 
to the ufes and intents mentioned in the indenture, it is 
good. 5 Rep. 25. Variance of the fum in a judgment, 
not cured by a remittit. 2 Strange 1171. A flight va- 
riance fatalin the name of a corporation. 2 Strange 787. 
Variance in the chriftian name of an earlimmaterial. 1 
Strange 316. Segrave and Seagrave no material variance 
upon an iffue of zul tiel record, 2 Strange 889. Variance 
in names, €c. how fupplied by averment, that a man is 
the fame perfon, and inquett of office, &c. fee Averment, 
and Pardon. Vide Amendment and Cam. Dig. tit. Ver- 
dict. 

Wafat, (Yafallus) In our ancient cuftoms fignified a te- 
nant or feudatory ; or perfon who vowed fidelity and ho- 
mage to a lord, on account of fome land, &c. held of him 
in fee; alfo a flave or fervant, and efpecially a domettick 
of a prince, Du Cange, Vaffalus is faid to be gafi in- 
SFerior focius, as the vafal is inferior to his mafter, and 
mutt ferve him ; and yet he is in a manner his companion, 
becaufe each of them is obliged to the other. Skene. See 
Black. Com. 2 V. 53. 

Waffalage, Signifies the ftate of a va/fal, or fervitude 
and dependency on a fuperior lord : Liege vafalage be- 
longed only to the King. 

Walleleria, Was the tenure of holding of vaffals. 
Cowel. 

Watko, Is a writ that lies againft tenants for term of 
life or years, committing Wafte. F. N.B. 55. Reg. 
Orig. 72. See Wafte. 

Wattunt, A Wahe or common lying open to the cattle 
of all tenants who have a right of commoning. Paroch. 
Antiq. 171. 

Watum Foreltae vel Wofci, That part of a foret 
or wood, wherein the trees and underwood were fo de- 
ftroyed, that it lay in a manner waite and barren. Pa- 
roch Antig. p. 35%. 

Wabafoz, Is one who was in dignity next to a baron. 
‘€amd, Brit. 109. Sunt & alii Potentes Regni, qui di- 
cuntur Barones hoc eft, robur belli: et alii Junt qui dicun- 
zur Vavafores, Viri Magne Dignitatis, Sc. Bratt, lib. 1. 
‘cap. 8. Spelm. Gloff, See Vatwa/ors. 

Wabalorp, (Vavaforia) The lands that a Vavafr 
held. Bra@. lid, 2. 

Whiquity of the ing. The legal ubiquity of the 
King is a confequence of his prerogative. His Majelty, 
in the eye of the law, is always prefent in all his courts, 
though he cannot perfonally diftributejuftice. His judges 
are the mirror by which the King’s image is reflected, 
Ft is the regal office, and not the royal perfon, that is 
always prefent in court, always 1eady to undertake pro- 
fecutions, or pronounce judgment, for the benefit and 
protection of the fubje@t. And from this ubiquity it 
follows, that the King can never be nonfuit; for a non- 
fuit is the defertion of the fuit or action by the non-ap- 
pearance of the plaintiff in court. For the fame reafon 
alfo, in the forms of legal proceedings, the King is not 
faid to appear dy his attorney, as other men do; for heal- 
Ways appears in contemplation of law in his own proper 
perfon. Black. Com. 1 V, 270, 

Weal Money, The tenants within the manor of Brad- 
ford, in the county of Wilts, pay a yearly rent by this 
mame to their lord, in lieu of veal paid formerly in ind. 
Blount’s Ten’. 

Uettigal Budiciarium, Is applied to money or fixes 
paid to the King, to defray the charge he is at in main- 
taining ‘the courts of juftice, and protection of the people. 

3 Salk. 33. 

Uejours, (Vifores, from the Fr. Veror, i. e. Cernere) 
Are fuch perfons as are fent by the court, to take a view 
ef any place in queftion, for the better decifion of the 
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right thereto. And it is ufed for thofe that are appointed 
to view an offeuces as a man murdered, a woman ravith- 
ed, &c. Old Nat. Br. i12. Brač. lib. 5. 

Ueltraia, (Mixiferium de Veltraria,) The office of 
dog-leader or acourfer. Rot. Pip. 5 Steph. 

Weitraiag, One who leads greyhounds, which dogs. 
in Germany are called Welters, in ftaly, Veltres, &c. And 
lands are held per fervitium inveniend. unum veltrarium 
Canes ducere, &c. Blount’s Tenures, pag. 9. 

Uelum qadzagefimale, A veil or piece of hangings, 
drawn before the altar in Leat, as a token of mourning 
and forrow.—Jtem ad quodlibet altare, Fc. Velum qua- 
dragefimale, Velum Nuptiale, Palla Mortuorum, Gc. Sy- 
nod. Exon. Anno £217. 

Uenaria, Are thofe beafts which are caught in the 
woods by hunting. Leg. Canut. c. 108. 

Wenatio, In the ftatute of Charta de Forefta fignifies 
Venifon, in Fr. Venaifon: It is called Venaifon, of the 
means whereby the beafts are taken, guoniam ex vena- 
tione capiuntur, and being hunted are moft wholefome = 
And they are termed beafts of venary (not venery) becaufe 
they are gotten in hunting. 4 Jx/, 316. 

It is fometimes taken for the exercife of hunting. 

Wenditioni exponas, Is a judicial writ, directed to the 
fheriff, commanding him to fell goods which he hath for- 
merly taken into his hands, for the fatisfying a judgment 
given in the King’s court. Reg. Fudic. 33. Stat. 14 
Car. 2. cap.21. The fheriff upon a fieri facias takes 
goods in execution, and returns that he hath fo done, 
and cannot find buyers; or if he delay to deliver them 
to the party, &c. then the writ Venditioni exponas fhalk 
iffue to the'fheriff, to make fale of the goods, and bring 
in the money. 13.7.1. Dyer 363. If a Superfedeas 
be not delivered to the fheriff till he hath in part exe- 
cuted a writ of execution, he may afterwards be au- 
thorifed to go through with it by a Vexditioni exponas 5 as 
he may alfo in the like cafe after a writ of error. Dyer 
98. Cro. Eliz. 597. 1 Roll. Abr. 894 


Uenditor Regis, The King’s falefman ; being the per- _ 


fon who expofed to fale goods and chattels feized or dif- 
trained to anfwer any debt due to the King: This office 
was granted by King Edw. 1. to Philip de Lardiner, in 
the county of York: Ita quod ipfe vel certus Juus attornatus 
ibit ad mandatum vice-comitis de loco in locum infra come 


pred. fumptibus Juis ad predi? venditiones faciendas, E ` 


capiat de unaquaque venditione pro feodo Juo xxxii den. But 
the office was feized into the King’s hands for the abufe 
thereof. Anno 2 Ed. 2. 

Uendoz and Gender. Vendor is a perfon who fells 
any thing, and vendee the perfon to whom it is fold. 
Where a man fells a thing to another, it is implied that 
the vendor fhall make affurance by bill of fale to the ven- 
dee, but not unlefs it be demanded ; per Finch Chancel- 
lor. 2 Chan. cafes 5. Mich. 32. Car. 2. Legate v. 
Hockwood. See 21 Vin. Abr. tit. Vendor and Vende: 

Wenetla, Is a narrow or ftrait way: It is mentioned 
in the Monaft. 1 tom. pag. 408. 

Wenia, Is ufed for a kneeling or low proftration on the 
ground, by penitents. Waling. 196. 

Genire facias, A writ judicial awarded to the herif 
to caufe a jury of the neighbourhood to appear, when a 
caufe is brought to iffue, to try the fame; and if the 
jury come not at the day of this writ, then there fhalk 
go a habeas corpora, and after a diffrefs until they appear. 
Old Nat. Br.157. But where a venire omits part of the 
iflue to be tried, or any of the parties; if a juror is 
named in the habeas corpora, by a name different fronz 
that in the vezire; or a juror returned on fuch a panef 
is omitted in the baeas corpora; or a venire or diffringas 
are iffued without any award on the roll to warrant them ; 
it will be ill, and it is faid to be a difcontinuance. z 
Hawk. P. C. 298,299. A wenire facias ought to be de 
aliquo vicineto; and wenire de vicientc civitatis, is good 
without naming of the, parih within the city out of 
which the jurors are fummoned. z Eill. 633, 636. 
‘Fhough it hath been held, that the venire facias may be 
of a town, parifh, manor, or any place known, called a 
lieu conus ; but not of a city or county. Cro. Eliz. 260. 
And yet where a venue cannot come from a yill, ham- 
let, &c. there it might be de corpore comitatus, to pre- 
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Went failure of juftice, before the ftatute 4 & 5 Ann. ¢. 16. 
By which a& a venire facias may be from the body of 
the county, &'c. In an information againft a county for 
not repairing a bridge, it was held, that the attorney 
general might take a venire to any adjacent county ; and 
that it might be decorpore of the whole, or de vicineto of 
fome particular place therein next adjoining. Trin. 3 
Ann. 3 Salk. 381. 
The plaintiff in afumpft declared upon a promife made 
iy at Maidflone in Kent ; and upon non qfumpfit pleaded, the 
wenire facias was de vicineto ville © parochie de Maid- 
Jione, and atrial was had: But it was refolved to be an 
infufficient trial, becaufe the venire ought to be of a larger 
precinct than the plaintiff himfelf had alledged in his 
declaration. Yelv. 104. And it will be error if the 
enire. be fhort; as a defendant in trefpafs prefcribed for 
a foot-way leading from Hinton fo far as the foot-way of 
Horn-Caftle, &c. {fue was taken upon this prefcription, 
and the wenire facias awarded de vicineto de Hinton only, 
when it Should have been of Hinton and Horn-Caftle ; and 
the judgment was reverfed. Moor 357, 412. Soif in 
ejectment lands are laid in 4. B. and C. and tried for 
the plaintiff by a vi/ne out of 4. only ; this is infuffici- 
ent. 5 Rep. 36. ‘Though in attion of trefpafs, Sc. for 
refcuing a diftrefs for rent, fetting forth that the plain- 
tiff made a leafe of lands to the defendant, lying in three 
feveral places ; the plaintiff having a verdiét, it was 
moved in arreft of judgment, that the trial was infufti- 
cient, becaufe the wenire was from one place, when it 
ought to be from all three places where the lands lie ; 
but adjudged, that this ation being brought againit a 
wrong doer, and not upou the leafe itfelf, the venue may 
œ  belaid in that very place where the wrong was done. 
Lurw. 213. but fee 4 Ann. c 16. 
One wenire facias is fufficient to try feveral iffues, be- 
tween the fame parties, and in the fame county. 2 Cro. 
550. And where an action was brought againft two, 
they both joined iffue, and one died ; and after the we- 
nire facias was awarded to try the iffue between both, 
` which was done; and held to be no error, though it 
iffued againft a dead perfon, becaufe one of the defen- 
dants was living. Cro. Car. 308. 3 Nel. Abr. 444. 
If a venire facias is returned by the coroner for defeét of 
the fheriff, Fc. when it ought to be returned by the 
fheriff, the trial is wrong, and not remedied by any 
ftatute of jeofails. 5 Rep. 36. In all cafes, where there 
is to bea fpecial jury, the venire mult be /pecial : If 
the matter to be tried be within divers places, and one 
and the fame county, the venire facias fhall be general ; 
and if in feveral counties, it fhall be fpecial. 2 Lill. 
Abr. 635, 

If a matter of law be depending in court undeter- 
mined, and an iffue alfo joined in the caufe, there is to 
be a fpecial venire awarded, tam ad triandum exitum, 
quam ad inquirendum de Dampnis, Sc. as well to try the 
iffue, as to find the damages both upon the iffue and the 
Matter put in judgment of the court, Ibid.636. The 
plaintifi’s attorney ought to give a copy of the jury 
returned upon a venire facias, to the defendant’s atto 
ney, before the trial ; and it is to be filed. Pafh. 24 
Car. B. R. Ata trial at nifi prius, the plaintiff changed 
the venire facias and panels, and had a jury the defen- 
dant knew not of; and ruled, that the defendant can- 
not be aided, if the firt wenire was not filed: And a 
difference was taken when the firft venire was not filed, 
that he cannot be aided, becaufe he may refort to the 

` Sheriff, and have a view of the panel, to be prepared for 
his challenges ; but if the firt venire was filed, then the 
defendant fhall have a new trial. Raym. 79. 
-Á venire facias after filed, cannot be altered without 
confent of parties: ‘Though where a verdict in a caufe 
is imperfect, fo that judgment cannot be given upon it, 
there fhall be a nerv venire facias to try the canfe, and 
aa find a new verdi@t. 2 Lill, 634, 635. And if a plain- 
tiff be nonfuit on a miftalte in the m7 prius record, and 
the paper book and roll are right; the nonfuit may be 
fet afide, and a venire facias de novo awarded, and the 
iffue tried, ic. Cro. Fac. 669. A venire facias may 
be amended by the iffue roll, when that is right, in fome 
«cafes. 3 Nel. 446. Fenire now little more than form. 


ee 








W-E! N 


Venire facias, Is alfo the common procefs upon any 
prefentmeut, being in nature of a fummons for the party 
to appear ; and is a proper procefs to be firft awarded on 
an indictment for any crime, under the degree of treafon, 
felony, or maihem, except in fuch cafes wherein other 
procefs is direéted by ftatute: And if it appears by the 
return to fuch venire, that the party has lands in the 
county whereby he may be diftrained, the diftrefs infi- 
nite fhall be awarded till he do appear ; and he fhall © 
forfeit on every default, fo much as the fheriff returns 
upon him in iffues: But if a zibil be returned, a capias, 
alias, and pluries, fhall ifue, &c. 2 Hawk. 283. The 
venire facias ad refpondendum may be without a day cer- 
tain, becaufe by an appearance the fault in this procefs 
is cured ; but a venire facias ad triand. exitum muft be re- 
turnable on a day certain, &c. 3 Salk. 371. 

Uenire facias tot Matronas, Is mentioned in Lam- 
bard’s Eiren. lib. 4. See Ventr. infpiciendo. 

Menitare, Is the book of Ecclefafticus ; fo called be- 
caufe of the Venite Exultemus Domino Jubilate Deo, Ec. 
writ in the hymn-book or pfalter as it is appointed to be 


fung, &c. It often occurs inthe hiftory of our Exglifh 
fynods ; and is called Venitarium. Mon. Ang. Tom. 3. 
Pag. 432. 


Genter, Signifies the belly ; but itis alfo ufed for the 
children by a woman of one marriage : There is in law 
a firft and fecond wenter, &c. where a man hath children 
by feveral wives ; and how they fhall take in difcents of 
lands, vide Di/cent. 

Uentre infpiciendo, Is a writ to fearch a woman that 
faith fhe is with child, and thereby with-holdeth lands 
from the next heir: The trial whereof is by a jury of 
women, Reg. Orig. 227. The law hath provided this 
writ for the benefit of right heirs, contra partus /uppofi= 
titios ; and it is fued out of Chancery, and returnable in 
the Common pleas, &c. And if a man having lands in - 
fee-fimple, or fee-tai], dieth, and his wife foon after 
marries again, and feigns herfelf with child by her for- 
mer hufband, in this cafe, though fhe be married, the 
writ de wventre infpiciendo doth lie for the heir againft 
her. 2 Lill. Abr. 631. Thomas de Aldham of Surry, bro- 
ther of Adam de Aldham, Anno 4 Hen. 3. claimed his bro- 
ther’s eftate : But Joan, widow of the faid Adam, pleaded 
fhe was with child; whereupon the faid Thomas obtained 
the writ venire infpiciendo directed to the theriff——Quod 
affumptis tecum diferetis E&F legalibus militibus & difcretis SF 
legalibus mulieribus de comitatu tuo in propria perfona accedas 
ad ipfam Joannam, & ipfam a pradiétis mulieribus coram 
prafatis militibus videri facias, & diligenter tradtari per 
ubera & ventrem, & inguifitionem factam certificari facias 
Jub figillo tuo S figillo duorum militum jupticiariis noftris 
apud Weitm. &c. Andin Eafer term 39 Ekg. this writ 
was fued out of the Chancery into C, B. at the profecu- 
tion of Percival Willoughby, who had married the eldeft 
of the five daughters of Sir Francis Willloughby, whe 
died without any fon, but left a wife named Dorothy, 
that at the time of his death pretended herfelf to be with 
child by Sir Francis; which if it were a fon, all the five 
fiters would thereby lofe the inheritance defcended unto 
them ; which writ was direéted to the fheriffs of London, 
and they were commanded to caufe the faid Dorothy to 
be viewed by 12 knights, and fearched by 12 women, in 
the prefence of the 12 knights, et ad tra&andum per 
ubera {SF ad ventrem infpiciendum, whether fhe were with 
child, and to certify the fame to the court of ‘Common 
pleas; and if fhe were with child, to certify for how long 
in their judgments, et guando fit paritura ; upon which 
the fheriffs accordingly caufed her to be fearched, and 
returned that fhe was twenty weeks gone with child, and 
that within twenty weeks more fuit. paritura :© There- 
upon another writ iffued out of C. B. requiring the fhe- 
riffs fafely to keep her in fuch a houfe, and that the 
doors fhould be well guatded; and that every day they 
fhould caufe her to be viewed by fome of the women 
named in the writ, and when fhe: fhould be> delivered, 
that fome of them fhould be with her to view her birth, 
whether it be male or female, to the intent that there 
fhould be no falfity : And upon this writ the fheriffs re- 
turn’d, That they had caufed her accordingly to be kept 
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and view’d, and that fuch a day fhe was delivered of a | 


daughter. Cro. Eliz. 566. 

In Moor 523. pl. 692. it is faid the fheriffs of London, 
with a jury of women, whereof two were midwives, came 
to the lady’s houfe, and into her chamber, and fent to 
her the women, fworn by the theriffs before, to fearch, 
try, and fpeak the truth whether fhe was with child or 
not, The men all went out, and the women fearched 
the lady, and gave their verdict that fhe was with 
child; whereupon the fheriffs returned the writ ac- 
cordingly. 

In the 22d year of K, James 1. the widow of one 
Duncomb married within a week after the death of her 
firt hufband, and his coufin and heir brought the writ 
entre infpiciendo direcied to the fheriff of L. who re- 
turned that he had caufed her to be fearched by fuch 
matrons who found her with child, et guod paritura fuit 
within fuch a time; and thereon it was prayed, that the 
fheriff might take her into his cuftody, and keep her till 
fhe was delivered, but becaufe fhe ought to live with her 
hulband, they would not take her from him; but he 
was ordered to enter into a recognizance not to remove 
her from his dwelling-houfe, and a writ was awarded 
to the fheriff to caufe her to be infpected every day by 
two of the women which he had returned had fearched 
her, and that three of them fhould be prefent at her 
delivery, e. Cro. Fac. 685. 'Thefe two laft cafes are 
notable precedents of the form of profecuting thefe writs : 
And where women condemn’d for crimes, who plead 
their bellies, pretending to be with child, are to be 
viewed, and tried by a jury of matrons, fee Reprieve, 
and 1 Black. Com. 456. 

Wenuc, (Vicinetum, or Vifnetum) Is taken for a neigh- 
bouring place, Jocus quem vicini habitant : It is the place 
from whence a jury are to come for trial of caufes, F. 
N. B, 115. In aétions of trefpafs and ejectment, the 
venue is to be from the vill or hamlet where the lands 
in queftion do lie; And in all real actions, the venue mutt 
be laid in that county where the thing is for which the 
action is brought. 2 Lill. Abr. 634, 635. But the judges 
may in all tranfitory actions, alter the weave from the 
place where by the law it otherwife fhould be, if they be- 
lieve through any juft caufe, there cannot be an indif- 
ferent trial in the county the venue was firft laid in ; 
though if a defendant will move to change the venue, 
he mut make afidavit that the caufe of action (if any 
be) did arife in the county where he would have the we- 
zue to be, or elfewhere, and not in the county where the 
plaintiff hath laid his aétion: And if upon a motion the 
court orders the venue to be altered, the plaintiff is to 
alter his declaration, and lay his aétion in the other 
county, &c. Mich. 22 Car. B. R. Motion to change a 
venue muft be within eight days after the declaration de- 
livered ; but this rule is not ftri€tly obferved : It is never 
granted after the rules for pleading are out; and it is 
a rule not to change a venue where neceffary evidence 
arifes in two counties to fupport the ation, if the plain- 
tiff will be bound to give fome material evidence in the 
county where he laid his action. 2 Salk. 668, 669. If 
the defendant is a barrifter or attorney, on motion the 
venue Thall be changed into Middlefex , and where an at- 
torney is plaintiff, and lays his action in Middle/ex, there 
the venue fhall continue. Jéid. Where an attorney is 
defendant he may change the venue into Middlefex. 2 
Strange 1049. But not where there is another defen- 
dant joined with him. ı Strange610. A barrifter may 
lay the wenue in Middlefex. 2 Strange 822. The want 
of a venue is only curable by fach a plea which admits 
the fact, for the trial whereof it was required to lay a 
venue. ` 3 Salk. 381. Vide Venire facias. 

Tt is a generalrule that the county in the margin of a 
declaration will help the wenve laid in the body of it, but 
will not hurt it. See 1 Barnes’s Notes, 345. 

Tt is to be obferved however, that in all real aétions 
the venue ought to be laid in that county where the 
thing: i is for which the action is brought ; for being local, 
it is only triable there; 3 whereas matters which are 
tranfitory may be tried in any county, 2 Lil. Abr. 
782. 
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With refpe&t to criminal cafes it is ordained by the ” 


ftatute 21 Fac. 1. cap. 4. that all informations on penal 
ftatutes fhall be laid in the counties where the offences 
were committed. See the ftatute 21 Fac, c. 4. and fee 
5 New Abr. 327, 329. See Black. Com. 3 V. 294, 4845 

Qierderoz,  (Viridarius, from the Fr. Verdeur, i: es 
Cuftos Nemoris) Is an officer in the King’s foret, whofe 
office is properly to look to the wert, and fee it well 
maintained ; and he is fworn to keep the affifes of the 
foreft, and view, receive, and inrol the attachments, and 
prefentments of trefpaffes of vert and venifon, &c, 
wood par. 1. pag. 332. 


Uerdi¢ (Ver edi&um, quafi di&um Veritatis) Is the an- 
{wer of a jury given to the court, concerning the matter | 


of fa& in any caufe committed to their trial; wherein 
every one of the twelve jurors muft agree, or it cannot be 
a verdi@: And the jurors are to try the faét, and the 


judges to adjudge according to the law that arifeth ee 


it. 1 Inf. 226. 


Verdis are either general or /pecial. A general ver- 


dié is that which is brought into the court in like ge- 


neral terms to the general ifue ; as if a defendant pleads 
Not guilty, or nul tort, then the iffue’is general, whe- 
ther he be guilty, or the faét be a wrong or not ; which 


being committed to the jury, they upon confideration of ‘ 


the evidence, fay for the plaintiff, that the defendant’ 


is guilty of a wrong, or for the defendant, that itis no ` 


wrong, Ge. A /pecial verdiG@ is where they find the 
matter at large, according to the evidence given, that 
fuch a thing is done by the defendant; ‘and declaring 
the courfe of the fact, as in their opinions it is proved, 
pray the judgment of the court as to what the law is in 
fuch a cafe. $. P. Ce 1 Inf. 227. And a fad may be 
found /pecially, viz. Where ‘a perfon is indicted of mur- 
der; the jury may bring him in guilty of manflaughter, | 
&e. Or they may leave the matter to the judges, in 
which cafes fometimes it is referred to the Lord Chief 
Juftice of B. R. and all the judges, to determine it ; 
wherein ’tis faid a recorder of London who tried a pri- 
foner hath given his opinion; and the King himfelf, 
to whom the matter was reported. (Sed gu.) 3 Lev. 2556 
2 Nelf. Abr. 97. . 

There are likewife public and privy verdias : Publick, 
when given in open court; and privy, when given 
out of the court, before any of the judge thereof 5 


and is called privy, being to be kept fecret from 


the parties *till affirmed in court. 1 Jaf. 227. But a 
privy verdi is in ftriétnefs no verdig ; for it is’only a 
favour which is allowed by the court to the jury for 
their eafe : The jury may vary from it, and when come 
into court give a contrary verdi#; but this muft be be-- 
fore the privy verdi@ is recorded. 5 Mod. 351. 1 Inff. 
No privy verdi@ can be given in criminal matters, 
which concern life, as felony, ĉc. but it mutt be openly 
in court ; becaufe the jury are commanded to look upon’ 
the prifoner, when they give their verdi, and fo the 
prifoner is to be there prefent : But in criminal caufes, 
where the defendant is not to be perfonally prefent at the 
time of the verdié, and in informations, a privy verdie 
may be given. Raym. 191. 1 Ventr. 97. t 

A fpecial verdi# may be given in criminal or civil’ 
cafes ; and where the court direéts the jury to find a fpe~ 
cial verdi# in a civil caufe, one of the counfel on each 
fide agree upon notes for it, and draw them up and fet 
their hands to them; and then they are to be delivered 
to the jury in convenient time, or the court will take a 
general verdi@ : If at the prayer of the plaintiff or de- 
fendant, a fpecial verdi@ is ordered to be found, the 
party ‘praying it is to profecute the fpecial ver- 
di, that the matter in law may be determined; and 
if either party delay to join in drawing it up, 
and pay his part of the charges, or if the counfel for 
the defendant refufes to fubferibe the fpecial werdid, 
the party defiring it fhall draw it up and enter it ex 
parte. 2 Lill. Abr. 645, 653. Where the parties dif- 
agree, or „the fpecial verdig is drawn contrary to the 
notes agreed upon, the court on motion will reétify its 
and the court may amend a fpecial verdi#, to bring the 
fpecial matter in queftion: Though ifa matter of pe 
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` pear in court to hear a fpecial werdi@, and the jury is 


_be any miftake in the drawing it up, the counfel on 
either fide may except againft it; and when the counfel 


" cial verdi, though agreed to by the counfel, &Fe. is not 
afpecial verdi ’till allowed by the court. Ibid. 


are not bound fo-to do. 3 Salk. 373. ‘Though the 


_ caufe to make void the werdi®. Dyer 53. 2 Lill. Abr. 
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quit a perfon of an indi&ment of felony againft evidence, 
the court, before the verdict is recorded, may order thein 
to go out again and re-confider the matters but this hath 
been thought hard, and of late years is not fo frequently 
practifed as formerly: There ate inftances where defen- 
dants acquitted of crimes contrary to evidence, have been 
bound tothe good behaviour. 2 Hawk. Ps C. 442. 

In cafe a jury acquits a man upoa trial againft full evi- 
dence, and being fent back to confiler better of it, are 
peremptory in and ftand to their verdiét, the court mult 
take it, but may refpite judgment upon the acquittal : 
And here the King may have an attaint. And if the 
jury will by verdi& convi& a perfon againft or without 
evidence, and again the opinion of the court; they 
may reprieve him before judgment, and certify for his 
pardon, 2 Hale’s Hif. P. C. 310. 

When a verdi@ in a civil action is given againft evi- 
dence, it fhall be fet afide, and a new trial had, EFc. 
If the fa& upon which the court was to judge, be not 
found by the verdid, a new ventre facias may be granted. 
1 Roll, Abr. 693. A verdiG being given where no iffue 
is joined, there can be no judgment upon it; but a re- 
pleader is tobe had. Mod. Ca. 4, And if a werdi be 
ambiguous, infuflicient, repugnant, imperfect, or uncer- 
tain, judgment fhall not pafs upon it.’ 1 Saund. 1545 1556 

Verdiés mutt in all things directly anfwer the iffue, or 
they will not be good ; and if a werdic finds only’ part 
of the ifue, it may be ill forthe whole. 3 Salk. 374. 
But there is a difference between actions founded on a 
wrong, and ona contract; for where tis founded on a 
wrong, as on a trefpafs, or efcape, Ge. ’tis maintainable if 
any part of it is found: So in debt for rent, a lefs fum 
than demanded may be found by the verdi@, becaufe it 
may be apportioned ; but where an action is founded on 
a contract, there ’tis intire, and otherwife. 2 Cro. 380. 
If feveral perfons are indiéted, or jointly charged in an 
information, a verdié# may find fome of the defendants 
guilty, and not others. And if the fubftance of an iffue 
be found, or fo much as will ferve the plaintiff’s turn, al- 
though not dire&tly according to the iffue, the verdict is 
good. 1 Lev. 142. Hob. 73. 1 Mod. 4. According 
to Glyn, Ch. Jut. if an aétion be brought for 500/. the 
jury may find part paid againft the plaintiff, and part 
unpaid againft the defendant, and fo divide the werdié. 
Trin. 1658. 2 Lill. Abr. 649. If the jury find the ifue 
and more, itis good for the iffue, and void for the refidue : 
And where a jury find a point in iffue, and a fuper- 
flous matter over and above, that fhall not vitiate the 
verdi, 2 Lev. 253. Yetif a man brings an action of 
debt, and declares for 20 /, and the jury upon, ni! debet 
pleaded, find that the defendant owed 4o/. this verdi@ is 
ill ; for the plaintiff cannot recover more than he de- 
mands ; and in this cafe he may not recover what he de- 
mands, becaufe the court cannot fever their judgment 
from the verdig. 3 Salk. 376. 

A plaintiff failing to prove his iffue, the verdi4 ought 
to be found for the defendant, and the court will give 
judgment for the defendant, where it appears that the 
plaintiff hath recovered by werdi without caufe of ac- 
tion. 2 Lill. 644,651. A verdi found againft a re- 
cord, which is of a higher nature than any werdi&, is not 
good : But where a verdi& may be any ways conftrued to 
make it good, it fhall be fo taken, and not to make it 
void. Jéd. Upon a general ifue, a werdi& which is 
contrary to another record, may be allowed; but not 
where the verdict found is again{t the fame record upon 
which it is given. Dyer 300. A werdi again{t the 
confeffion of the party, is void: But it has been held, 
that the verdi may be good in the disjunctive, though 
it be not formal ; but if it find a thing merely out of 
the iffue, ’tis not good. Fenk. Cent. 257. Hob. 53, 
54. And where the jury begin with a diret verdict, 
and end with fpecial matter, &c. that fhall make the 
verdiG: Alfo if they begin with any fpecial matter, and 
after make a general conclufion upon it, contrary to law ; 
the judges will judge of the verdi&, according to the 
{pecial matter. Jbid. 53. 

No verdi@ will make that good, which is not fo by law, 
of which the court is to judge ; judgment is to be given 


on verdi@s, that ftand with law; and what both parties 
TC have 


left out in the notes of the {pecial verdi# drawn by coun- 
fe], this cannot be amended afterwards. Ibid. 646. 
The plaintiff and defendant are both of them to ap- 
























































to be called and to have a {pecial verdi@ :ead unto them 
by the fecondary ; and upon the reading of it, if there 


are agreed, then the fecondary demands of the jury, 
whether they agree to find it fo; and if they anfwer they 
do, the verdict is found ; and it is to be afterwards en- 
tered, (Fc. Pafch. 23 Car..B.R. 2 Lill. 646. A. fpe- 


In all cafes and all actions, the jury may give a ge- 
neral or {pecial verdig ; and the court is bound to re- 
ceive it, if pertinent to the point in ifue ; and if the 
jury doubt, they may refer themfelves to the court, but 


plaintiff and defendant in a caufe confent to have the 
jury find a fpecial verdis, yet they may find a general 
wverdi@ ; but this is not ufual: And if the jury will take 
upon them to find, againft the directions of the court, 
any thing in matter of law, the court will receive the 
werdi ; but if they give a falfe verdi, they are liable 
to attaint. Pafih. 23 Car. 

The ancient courfe of laying a fine on jurors, barely 
for giving a verdic? contrary to the direétions of the 
court, is condemned as illegal, and difufed : And it is 
the fame if the verdig be given againft evidence ; forthe 
jury may give it againft evidence, if they know the facts 
themfelves. Kel. 50, 58. If jurors eat or drink any 
thing at the charge of him for whom they give their 
verdict, before they are agreed ; or if by cating of lots 
they find for the plaintiff or defendant; if any writing, 
letter, &¢, be delivered by the plaintiff, orin his behalf 
to the jury, concerning the matter in iffue, after the jury 
are gone from the bar, and the werdi# is found for the 
‘plaintiff; or either of the parties, their attornies or fo- 
licitors, {peak any thing to the jury before agreed on their 
verdi, which relates to the caufe ; as that ’tis a clear 
caufe, or I hope you will find for fuch a perfon ; or if any 
‘witnefs be fent for by the jury, after gone from the bar, 
and he repeats his evidence again, ĉc. In thefe cafes 
the verdig fhall be void and fet afide: But though where 
‘the jury eat and drink at the charge of the plaintiff, and 
‘the verdi being found for him, it is void; itis not fo 
if given for the defendant; And if the plaintiff, after the 
jury are gone from the bar, deliver any writing to any of 
the jurors, although the verdié fhall be void if given for 
the plaintiff; it is otherwife if given for the defendant, and 
fice converfo, ce. Alfo if the jury have eat or drank af- 
ter they went from the bar, and before they gave their 
werdi, this ought to be fhewn before the verdig is given. 
tInff. 227. iVentr.125. 2 Lev. 140. Moor 17. 3 
Nelf. Abr. 454. ; 
_ A juryman withdrawing from his fellows, or keeping 
them from giving their verdid, without giving good 
reafon for it fhall be fined ; but if he differ from them 
in judgment, he fhall not: And although jurymen are 

unifhable for mifdemeanors, every mifdemeanor of the 
jury before they give their verdid, is not a fufficient 


647. Ifoneof the jury that found a verdi#, were out- 
lawed at the time of the verdid, it is not good: And 
where a verdif is given by thirteen jurors, it is faid to 
be a void werdi ; becaufe no attaint will lic. 2 Zi). 
644,650. Ifthere be eleven jurors agreed, and but one 
diffenting, the verdi@ fhall not be taken, nor the refufer 
fined, &c. Though ’tis faid anciently it was not necef- 
fary, that all the twelve fhould agree in civil caufes, 2 
Hale’s Hif. P. C. 297. 

In capital cafes, a verdi muft be a&tually given ; and 
if the jury don’t all agree upon it, they may be carried 
in carts after the judges, round the circuit till they agree; 
and in fuch cafe they may give their verdict in another 
county, 1 Inf. 227, 281. 1 Vent.g7. The court may 
fet afide a verdi&t that convicts a man contrary to evidence 
in a criminal caufe ; but they cannot fet afide a verdi& 
which acquits him. Wood’s Inf. 648. If the jury ac- 
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have agreed in the pleading, mult be admitted fo to be, 
though the jury find it otherwife, it being a rule in law. 
Hob. 112. 2 Cro.678. 2 Mod. 4, The ftatute of jeo- 
fails helps after wexdid ; as it fuppofes the matter left 
out was given in evidence, and that the judge directed ac- 
cordingly. p Mod. 292. If there be no original writ, 
it ishelped by a verdid by the ftatute of jeofails ; but not 
if there be a bad writ: A declaration that is not good, 
is in many cafes helped after verdi& ; but not where the 
declaration doth not make it appear that the plaintiff had 
fome caufe of action, to warrant his declaration, 
ES e. 

A verdi® may make an ill plea good, by intendment, 
&c. But a verdia@ will not help, where there is no iffue ; 
and what is good after verdig, would be ill on demurrer ; 
aélfo in criminal cafes, real actions, or a€tions gui tam, if 
there be any errors in the proceedings, they are not 
helped after verdig, by the Stat, of jeofails, 2 Lill. Abr. 
644, 647, Z- Bulf. 41, 2 Salk. 664. 3 Mod. 161. 
Where a verdid? is found for the plaintiff, and he will not 
enter it, the defendant may compel him to do it, on mo- 
tion; or the defendant may enter it himfelf. 2 Lill. 
After a verdi@ is returned into court, it cannot be alter- 
ed, but if there be any mifprifion, it is to be fuggefted 
before: And a miftake of the clerk of the aflifes appear- 
ing tothe court, wasordered to be amended. Cro. Eliz. 
E hoe 

On return of verdifs, in civil caufes, given at the 
afes, to the courts at We/fminfler, judgment is had there- 
on; and generally if the judgment differ from the verdict, 
it may be reverfed, Gc. In debt on a covenant to pay 
money, the verdict muft go to every part of the demand, 
and find as to the whole of the demand. 2 Strange 1089. 
A {pecial verdié finding nothing as to one of the offences, 
is an acquittal of that offence. id. 845. Where the 
plaintiff’s caufe of aétion is confefled by the defendant’s 
plea, and therqupon, notwithitanding the parties go to 
fue, and a verdt is found for the defendant, yet the 
verdict thall be fet afide, and a writ of inquiry awarded, 
Ibid. 873. Afets ona fpecial verdict fevered by the court, 
ibid. 1036. Intire damages fevered by the court. bid. 
1038. Verdict amended by the judges notes, Ibid. 1197. 
Special verdi& amended by affidavit of the evidence. 1 
Strange 514. See Ifwe and Fudgment. See 5 New Abr. 
tit. Verdi@, and Black, Com. 3 V. 377, 402. 4 V, 140, 


354: l 

* Gereeundium, Is {pecially ufed for injury done to any 
one. Somner of Gavelkind, pag. 174- 

Merge, (Virgata) The compafs of the King’s court, 
which bounds the jurifdiGtion of the Lord Steward of the 
Houjbold ; and that feems to have been twelve miles about. 
Stat. 13 Ro 2. cap. 3. Britton 68. Ee Ne Ba 24. There 
is alfoa wenge of Jand; which is an.uncertain quantity di- 
refed by the cuftom of the country, from 15 to 30 acres, 
as appears under Yard-Land. 28 Ed. ı. And the word 
verge has another fignification, of a ftick or rod, where- 
by one is admitted tenant to acopyhold ekate. Old Nat. 
Br. 17. Asto verge of the court, fee Black. Com. 3 V. 
76. 
Verge of land, (Virgata terre,) Mentioned in 28 Ed. 
1. Statute of wards. See Yard-land. 

Mergers, (Virgatores) Are fuch as carry white wands 
before the juftices of either bench. Fleta, lib. 2. cap. 38. 
Otherwife called portatoras virge. 

Uerfuice. See Vinegar. 

* Weronica, A word mentioned by our Hiforians, having 
its original from this, That as our Saviour was led to- 
wards the crofs, the likenefs of his face was formed on 
his handkerchiefin a miraculous manner, which is ftill 
preferved in St. Peter’s church at Rome, and called Vero- 
nica. Mat. Parif, Anno 1216. pag. 514. Bromp. 121. qu. 

` Wert, (Fr. Verd, i. e. Viridis, otherwife called Green- 

bue) In the fore# laws fignifies every thing that beareth a 
green leaf within a foret, that may cover a deer; but efpe- 
cially great and thick coverts. Of vert there are divers 
kinds ; fome that bear fruit, which may ferve for food, 
as chefnut-trees, fervice-trees, nut-trees, crab-trees, &&c. 
And for the fhelter of the game, fome are called haut- 
boys, ferving both for food and browze 3 alfo for the de- 
fence of them, as oaks, beeches, &c. and for fhelter and 


| and fhelter, fuch as brakes, gorfe, heath, &c. 


: tendeth not to them. 
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defence, fach as afhes, poplars, maples; alder, &e. of 
fub-boys, fome for browze and food of the game; of 
bufhes and other vegetables, fome are for food and fhelter; 
as the hawthorn, black-thorn, &c. And fome for hiding 
But herbs 
and weeds, although they be green, our legal wert ex- 
4 Inj. 327. Manswood divides 
vert into overt-vert and nether-vert ; the overt-vert is 
that which the law books term haut-boys; and nether- 
vert, what they call fub-boys: And into /pecial vert, 
which is all trees growing within the foreft that bear fruit 
to feed deer; called fpecial, becaufe the deftroying it is 
more grievoufly punifhed than of any other vert. Manw. 
par. 2. pag. 33. And vert is fometimes taken for that 
power which a man hath by the King’s grant to cut green 
wood in the foreft. See farther, Black. Com. 3 V. 71. 

Werbife, A kind of cloth, mentioned in the ftatuté 1 
R. 3. ¢. 8. See Plonkets. 

Werp tod and berp tenant, (Ferus Dominus &F Verus. 
Tenens) Are they that are immediate lord and tenant one 
to another. Broke. In the taking of leafes there is to be 
a very lord and very tenant; and aman is not 4 very te- 
nant, until he hath attorned to the lord by fome fervice, 
Gc. Old Nat Br, TOAL ESA 

Weffels, for beer, ale, and fope, &c. their contents 
and how to be made. 23 H. 8. Sce Coopers. 

Uek, (Veflire,) To invelt with, to make poffeffor of, 
to place in poffeflion. Plenam poffeffionem terre vel pra- 
dii tradere, feifinam dare, infecdare, iaith Spelman. 

Gefta, The veft, veture, or crop onthe ground. Hif. 
Croyl. contin. p. 454. 

Wefted, if an eltate in remainder is limited to a child 
before born, when a child is born the efate in remainder 
is wefed, kc. 2 Leon. 219. A remainder muft veft in 
the grantee during the continuance of the partieular 
eftate, or eo infanti that it determines. Plowd.25. 1 
Rep. 66. Black. Com. 2 F. 168, which vide ante & pofl. 

Uelted tegacp, fee Contingent Legacy, and Black. Com. 
240i, RAS: 

Getty, A place adjoining to a church, where the 
veftments of the minifter are kept ; alfo a meeting at fuch 
place: And fometimes the bifhop and priefts fat together 
in veffries, to confult of the affairs of the church; in re- 
femblance of which ancient cultom, the minifters, church- 
wardens, and chief men of moft parifhes, do at this day 
make a parih vefry. By cultom there may be felé 
veffries, or a certain number of perfons chofen to have the 
government of the parifh, make rates, and take the ac- 
counts of churchwardens, &c. 2 Strange 728. And when 
rates are made, the parifhioners mutt have noti¢e of a 
vefry held for that purpofe; and then all that are abfent 
fhall be concluded by a majority of thofe that are pre- 
fent, who in conftru€tion of law are the whole parifh, 
Wooa’s Inf. go. And if a parifhioner be fhut out of the 
vefiry room by the clerk ef the vefry; and he makes it 
appear that he hath a right to come into the room, and to 
be prefent and vote in the wefry, &c. action of the cafe 
lies, as aremedy. Mod. Ca. in L. & E. 52, 354. 

Veftrymen in London are a fele& number of the chief 
parifhioners in every parifh within the city and fuburbs, 
who yearly choofe officers for the parifh, and take care of 
its concernments, c, by ftatute 15 Car. 2, c. 5. On 
ereting parifhes for the new churches ta be built in or 
near London and Wefminfer, the commiftioners for build- 
ing the churches are impowered to name a fufficient hum- 
ber of the inhabitants of each new parifh to be we/fr;- 
men; and on their deaths or removal, the majority of the 
parifhioners to choofe others, éc. And the parith officers, 
with the vefry or principal inhabitants of the new parifhés, 
are in Eater week to affefs the rates forthe poor, &c. 9 
Ann. c. 22. Veftries of parifhes are to be confulred by på- 
rith officers, and to give their affent on hiring of houfes 
for the better employing and maintaining of the poor. 9 
Geo, 1. c. 7. The right of adjourning a very is in the. 
parifh at large. 2 Strange 1045. 

A veltry was called to confider about building a work- 
houfe, where it was agreed to, and to borrow money for 
that purpofe ; and that whoever fhould be bound for it 
fhould be indemnified by the parith. This order was con- 
firmed by another, and hoth figned by the vicar and e 
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veral of the inhabitants. 300/. being the fum agreed 
wpon, was borrowed of 4. to whom B. gave bond for 
it. An order of veftry was made for raifing the money, 
but upon appeal to the quarter-feffions by fome new pa- 
rifhioners was quathed, B. was fued on the bond, and 
paid the money, and then brought a bill for relief. And 
the matter of the Rolls decreed him his principal, in- 
tereft, and cofts at law, and in this court; and that the 
defendants the vicar, churchwardens, and overfeers of the 
poor, call a vetry to make a rate for payment ; and if the 
inhabitants refufe payment, the plaintiffto be at liberty 
to apply to the court; And faid that he did not fee why 
the court might not as well compel thofe who are not 
parties to pay the rate, as order tenants though not par- 
ties to pay the rates ; and becaufe the defendants had put 
in a fair anfwer, their colts were decreed to be raifed by 
the fame rate ; but faid, that if thofe who had appealed 
to the quarter-feflions had been before the court, they 
fhould have paid all the cofts, 2 Wms. Rep. (332.) Trin. 


1731. Blackburn v. Webfter & al’, See 21 Vin. Abr. p. | 


Weftura, A crop of grafs or corn; and mention is | 


made of prima veflura, and fecunda veflura, Se. 


tular. Abb, St. Edmund, MS. fol. 182. The word was 


often ufed for a vet, vefture, livery, delivery, i.e. an | 


allowance of fome fet portion of the products of the earth, 
as corn, grafs, wood, Wc, for part of the falary or wages 


to {ome officer, fervant or labourer, for their livery or | 


vekt. So forefters had a certain allowance of timber and 
underwood yearly out of the foreft for their own ufe, Pa- 
roch. Antiq. p. 620. 

Wietture, (Vefura) Signifies a garment; but in the law 
it is metaphorically applied to a poffeffion or feifin. Svar. 
Weft. 2. cap. 5. And in this fignification it is borrowed 
of the Feudi/ts, with whom izveffitura imports a delivery 
of poffefion, and ve/fura pofieffion itfelf. Hotom. Vefture 
of an acre cf land is the profit of it; and it fhall be en- 


guired how much the veffure of an acre of ground is | 38 


Worth, and how much theland, &c. 4 Ed. 1. 14 Ed. 
3. By erent of veftura terre, the foil will pafs; and 
the weffur'e being the profit of land, ’tis generally all one 


to have that, as the land itfelf, 1 Vent. 393. 2 Roll. Abr, 2. | 


Wetitum namium, Is where the bailiff ofa lord dif- 
trains beafts or gaoods of another, and the lord forbids his 
bailiff to deliver them when the fheriff comes to make re- 
plevin: The word zamium fignifying a taking or diftrefs, 
and vetitum forbidden ; and the owner of the cattle may 
demand fatisfaction for the injury, which is called Placi- 
tum de vetito namio. Divers lords of hundreds and courts 
baron, had power to hold plea de vetito namio: Matilda 
de Morton clamat iu manerio de M. duos law days, Se. 
Placito de Namio vetito, fne Brevi Domini Regis, Sc. 

Inf. 140. Record, in Thefayr.Scacc. See Naam, and 

lack. Com. 3 V. 148. 

Gia militaris, A highway. Brad. lib. 4. cap. 16. 
par. 7. Fleta, lib. 4. c. 6. par, 3. 


Wingi, The Kings of the Zaft Angles were fo termed 


from King Ufa, who lived in the year 578. Mats. Wef. 

Gia Begia, Is the highway or common road, called 
the King’s way, becaufe authorifed by him, and under 
his proteCtion: It is alfo denominated Via Militaris, 
Leg. Hen: 3. c. 80, Bratt. lib. 4. : 

Gicat, (Vicarius, quafi vice fungens reforis) The priet 
of every parith is called Reor, unlefs the predial tithes are 
appropriated, and then heis {tiled wicar ; and when reétories 
are appropriated, vicars are to fupply the rectors places, 
At firft a vicar was a meer curate to the impropriator of 
the church, temporary, and removeable at pleafure; as 
thofe who are now parifh priefts, in ancient times when 
there were no particular parifhes, were only curates to the 
bifhops ; but by degrees the vicars got a fettled mainte- 
nance of glebe, and fome kind of tithes, and now claim 
their dues either by endowment or by prefcription: And 


_ Where the vicar is endowed, and comes in by inititution 


and induétion, he hath curam animarum adtualiter ; and 
is not to be removed at the pleafure of the rector, who in 
this cafe hath only curam animarum habitualiter; but 
where the vicar is not endowed, nor comes in by inftitu- 
tion and induétion, the rector hath curam animarum adua- 
fiter, and may remove the vicar. 1Vent.15. 3 Salk. 
378. Inevery church appropriated, one is to be ordained 
I 


Car- | 
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perpetual yicar, and to be canonically inftituted and ine 
ducted, and alfo endowed at the difcretion of the ordi- 
nary ; which endowment is a part of the rectory, fet oug 
by. the patron, parfon, and ordinary, for maintaining the 
vicar: The inititution and induttion, &c. of vicars is 
done in the fame manner as that of rectors; and over and 
above they are to take an oath of perpetual refidency, but 
this the bifhop may difpenfe with ; the ftatutes concern- 
ing pluralities, dilapidations, We. relate to them as well 
as to parfons. 4H. 4. 2 Roll. Abr, 337. 

Upon endowment, the vicar hath an equal, though 
not fo great an intereit in the church as a rector; the 
freehold of the church, church-yard and glebe is in him į 
and as he hath the freehold of the glebe, he may prefcribe 
to have all the tithes in the parifh, except thole of corn, 
&c. Many vicars have a good part of the great tithes ; 
and fome benefices, that were formerly fevered by im- 
propriation, -have, by being united, had all the glebe 
and tithes given to the vicars: But tithes can no other 
way belong to the vicar than by gift, compofition or 
prefeription ; for ali tithes de jyre appertain to the parfon ; 
and yet generally vicars are endowed with glebe and 
tithes, efpecially {mall tithes, Sc, If a vicar be endow- 
ed of fmall tithes by prefcription, and afterwards land, 
which had been arable time out of mind, is altered, and 
there are growing {mall tithes thereon, the wicdr fhall 
have them; for his endowment goes to fuch tithes, in 
any place within the parifh. Cro. Ekz, 467. Hob. 39. 
But where the vicar is endowed out of the parfonage, he 


| fhall not have tithes of the parfon’s glebe, or of land that 


was part thereof at the time of the endowment, buat now 
fevered from it: Yet it feems to be otherwife, if the glebe 
lands are in the hands of the parfon’s leflee. Cro. Eliz. 
479- Mallor. Q., Imped. 4. The endowment of wicara- 


| ges hath been always favoured in law, the vicars for the 


moft part having the cure of fouls. 


2 Rell. 335. Comp, 
Incumb. 347. March Rep. 11. 


See Black. Com. 1 V, 


ie 

GWicarage, (Vicaria) OF places did originally belong 
to the parfonage or rectory, being derived out of it ; The 
rector of common right is patron of the vicarage ; but it 
may be fettled otherwife ; for if he makes a leafe of his 
parfonage, the patronage of the vicarage paffes as inci- 
dent to it, 2 Roll. dér.59, Andifa vicarage become 
void, during the vacancy of the parfonage, the patron 
of the parfonage fhall prefent to fuch vicarage. 19 Edw, 
2.41. If the profits of the parfonage or wicarage fall 
into decay, that either of them by itfelf is not futicient 
to maintain a parfon and wicar, they ought again to be 
re-united: Alfo if the wicarage be not fufficient to 
maintain a vicar, the bifhop may compel the rector to 
augment the vicarage. 2 Roll. 337. Parf. Counfell. 195, 
196. Stat. 29 Car. 2. c. 8. Upon the appropriation 
of a church, and endowment of a vicar out of the fame 
the parfonage and vicarage are two diftinc ecclefiattical 
benefices: And it hath been held, that where there is a 
parfonage and wicarage endowed, that the bifhop in the 
vacation may diffolve the vicarage ; but if the parfonage 
be impropriated, he cannot do it; for ona diffolution 
the cure muft revert, which it cannot into lay hands. 
Comp. Incumb. 2 Cro, 518. Palm. 219, For the moft 
part wicarages were endowed upon appropriations ; but 
fometimes wicarages have been endowed witholt any ap- 
propriation of the parfonage ; and there are feveral 
churches, where the tithes are wholly impropriated, and 
no vicarage endowed ; and there the impropriators are 
bound to maintain curates to perform divine fervice, &¢, 
The parfon, patron and ordinary, may create a vicarage, 
and endow it; And in time of vacancy of the church, 
the patron and ordinary may doit ; but the ordinary alone 
cannot create a vicarage, without the patron’s affent, 
17 Edw. 3, 51. Cro. Fac. 516, Where there is a vi- 
carage and parfonage, and both are vacant, and in one 
perion’s patronage ; if he prefents his clerk as parfon, who 
is thereppon induéted, tnis fhall unite the parfonage and 
vicarage again, 11 Hen, 6.32. Vicarage or not, is ta 


-be tried in the Spiritual court, becaufe it could not begin 


to be created but by the ordinary. 
Black. Com. 1 V. 387. 4¥. 421. 


GWicariat Tithes. Privy or fmall Tithe. See 
Tit hes, 


3 Salk. 378. See 


Vicario, 


VU. E.G 


@licario deliberando occafione cujusdam Recocui- 
tionis, &c. Is an ancient writ that lies for a fpiritual 
perfon imprifoned, upon forfeiture of a recognizance, Gc. 
mentioned in Reg. Orig. 147. 

WicesAomirai, An under admiral at fea; or admiral 
on the coals, Gc. 

Vice Bomiralty Courts. There are vice admiralty 
courts, in America, and our other plantations. From thofe 
courts appeals may be brought before the courts of ad- 
miralty in Exgland, as being a branch of the admiral’s 
jurifdiction, though they may alfo be brought before the 
King in council, But in cafe of prize vetiels, taken in 
time of war, in any part of the world, and condemned in 
any courts of admiralty, or vice-admiralty as lawful prize, 
the appeal lies to certain commiffioners of appeals con- 
fifting chiefly of the privy council and not to judges de- 
legates. And this by virtue of divers treaties with fo- 
reign nations, &e. Black. Com. 3V. 69. which vide. 

Uicc-Chamberlain, A great officer next under the 
lord chamberlain: And in his abfence hath the rule and 
controul of all officers appertaining to that part of his 
majefty’s houfhold, which is called the chamber above 
aT ots tkn 2. sont 

Qice-Conftable of England, An officer whofe office is 
fet forth in Pat. 22 Edw. 4. 

Wice-Conful, The fame as Vicecomes or fheriff. Leg. 
Ed. Conf. cap. 12. 

Vice-Dominus, The fame with wicecomes.—Vice- 
dominus dictus eff prafedus provincia. Leg. Hen. 1.¢. 7. 
Selden’s Tit. Hon. par. 2. Ingulphus. 

Uice-Dominus Epifcopi, Is the vicar-general, or 
commiflary of a bifhop. Blount. 

Gice=gerent, A deputy or lieutenant. 
8. c. 10. 

Wice- Martha, Is mentioned with wice-conftable. Pryn’s 
Animad. on 4 Init. 71. 

Gice-Woy, (Pro. Rex.) The King’s lord lieutenant 
over a kingdom. Litt. 

Wice-Creafurer, An officer under the Zord treafurer in 
the reign Hen, 7. See Under-Treafurer of England. 

Gicinage, (Fr. Voifinage, Vicinetum) Neighbourhood, 
or near dwelling. Magn. Chart. c. 14. See Fijne. 

There is common becaufe of wicinage, or neighbour- 
hood, where the inhabitants of two townfhips which lie 
contiguous, have ufually intercommoned with one ano- 
ther ; the beafts of the one ftraying mutually into the 
others fields, without any moleftation from either. See 
Black. Com. 2V. 33. 

Wicis € Wenellis mundandis, Is a writ which lieth 
againft a mayor or bailiff of a town, Gc. for the clean 
keeping of their ftreets. Reg. Orig. 267. 

Wicount, or Wifcount, (Vicecomes) Signifies as much 
as fheriff: Between which two words, there feems to 
be no other difference, but that the one comes from 
the Normans, the other from our anceftors the Sax- 
ons, of which, fee more in Sherif. Vifcount alfo fig- 
nifiesa degree of nobility next to an earl, which Camd. 
(Briton. pag. 170.) fays, isan old name of office, but a 
new one of dignity, never heard of amongtt us, till Henry 
the fixth’s days, whoin his eighteenth year in parliament 
created Jobn lord Beaumont, vifcount Beaumont, but far 
more ancient in other countries, Cafan. de gloria 
mundi, par. 5. confider 55. See Sheriff and Selden’s Titles 
of honour, fol. 761. 

Wicountiel, or Wicontict, Is an adjective from vifcount, 
and fignifieth any thing that belongeth to the fheriff ; 
as writs vicontigl are fuch writs as are triable in the 
county or fheriff’s court, of which kind there are divers 
writs of nufance, Fc. mentioned by Fitzherbert. Old 
Nat. Br. 109. F. N. B. 184. Véicontiels are certain 
farms, for which the fheriff pays a rent to the King, and 
he makes what profit he can of them: And vicontied 
rents ufually come under the title of firma comitatus; 
and the fheriff hath a particular roll of them given in 
to him, which he delivers back with his accounts. 33 
E 34 H. 8. ¢.16. 3 Ed. 6.4, 22 Car. 2, c 6. 

Uicounticl Jurisvittion, Is that jurifdiction which 
belongs to the officers of a county ; as to fheriffs, coro- 
ners, efcheators, &'c. 

Gicountiel, or Wiconticl rents, mentioned 22 Car. 2. 


Stat. 31 Hen. 


cap. 6. SeeVicountiel. The vicontiel rents, ufaally came. 
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under the title of Firma comitatus, which were written ge- 


nerally fub nomine vicecom. without expreffion of the partis - 


culars, The fheriff had a particular roll of the vicontich 
rents given in to him, which roll he delivered back with 
the accounts. See Hale’s /heriff’s accounts, pag. 40. 

Wittuais,, (Yidus) Suttenance, and things neceffary 
to live by, as meat and provifions : wi@uallers are thofe 
that fell wifuals ; and we call now all common alehoufe- 
keepers by the name of widtuallers. Viéuallers thall fell 
their wi@uals at reafonable prices, or forfeit double va- 
lue: And viduallers, filhmongers, poulterers, &c. coming 
with their widfuals to London, fhall be under the gover- 
nance of the lord mayor and aldermen; and fell their 
viGuals at prices appointed by jultices, fe. 23 & 31 
Edw. 3.¢. 6. 7 R. 2.13 R. 2. No perfon during the time 
that he is a mayor, or in office in any town, fhall fell wic- 
tuals, on pain of forfeiture, &c. But ifa wifualler be 
chofen mayor, whereby he is to keep the affife by fta- 
tute, two difcreet perfons of the fame place who are nog 
wiGuallers, are to be {worn to aflife bread, wine, and 
viGuals, during the time that he is in office ; and then, 
after the price affeffed by fuch perfons, it fhall be law- 
ful for the mayor to fell viduals, Se. 6R. 2. c. Qe 
3 Hen. 8. c. 8, If any one offend againft thefe ftatutes, 
the party grieved may fue a writ directed to the jultices 
of aflife, commanding them to fend for the partieS, and 
to do right; or an attachment may be had againit the 
mayor, officer, &¢. to appear in B. R. Selling of cor- 
rupt vi@uals, or expofing them to fale, is punifhable by 
ftatute 1 R. 3. c. 1. And in fome manors they chufe 
yearly two furveyors of viduals, to fee that no unwhole- 
fome wifuals be fold,- and deftroy fuch as are cor- 
rupt. 1 Mod. 202. If any wi@uallers, butchers, brewers, 
poulterers, cooks, ĉc. confpire and agree together not 
to fell their vi&uals but at fuch prices ; they fhall for- 
feit for the firft offence 10/. forthe fecond 20 /, for the 
third 40/. ftat. 2 & 3 Edw. 6. ¢c. 45. The rates of 
vi@uals in all places, except corporations, fhall be af- 
fefed by the King’s jultices, ce. And viduals are 
not to be tranfported, by 25 H. 8. c. 2. See Fore- 
fallers. 

WUidame, Was the fame as Vice- Dominus, the bifhop’s 
deputy in temporal matters. See Valua/or. 

Widelicet, A videlicetin a deed may make a fepara- 
tion, as well as an Sabendum: And if there be a feveral 
habend. of an annuity of 20}. to one, and fo to four 
others; it will be to the fame effect, though it fays 
habendum i100). to them, to be equally divided, (viz.) 
20/. to one, and foto the reft, &c. 5 Mod. Ref. 29. 

Widuitatis Profeo, The making a folemn profeflion 
to live a fole and chafte widow ; which was heretofore 
a cuftom in England. Dugd. Warwickth. pag. 313, 
654. 
Widimus, Mentioned in the 15 Hez. 6. cap. 3. See 
Innotefcimus. 

Wie Armis, Are words ufed in indi&ments, €'c. to 
expre{s the charge of a forcible and violent committing 
any crime or trefpafs: But on appeal of death, on a 
killing with a weapon, the words wi & armis are not ne- 
ceceflary, becaufe they are implied ; fo in an indiétment 
of forcible entry, alledged to have been made manu 
forti, Se. 2 Hawk. P.C. 179. E Hawk. 150, 220. 
And where the omiffion of vi & armis, Sc. is helped 
in indiétments, vide the Stat. 4 D5 Ann. c. 16. 

Qiew, (Fr. Veue, i. e Vifus) Is generally where a real 
action is brought, and the tenant doth not know cer- 
tainly what is in demand ; in fuch cafe he may pray 
that the jury may wiew it. Briton, cap. 45. F. N. B. 
178. This view is for ajury to fee the land or thing 
claimed, and in controverfy; and lies in ejeétment, 
walte, aflifes of novel diffifin, where at leat fix of the 
recognitors, muft have the view before the affifes. z Lill. 
Abr. 655. Stat. 13 Ed. 1. c. 48. 12 Edw. 2. And 
though formerly there could not have been a wiw in a 
perfonal action, but upon withdrawing of a juror after 
they were {worn, and confent of the parties by a rule of 
court ; now by the aé for the amendment of the law, it 
may be granted in any action brought in the courts at 
Wefiminfter, where neceffary the better to underftand the 
evidence upon the trial; in which cafe the courts may 
order fpecial writs of difringas or habeat corpora to the 
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fheriff, requiring him to have fix of the jurors, or a 
- greater number of them, at the place in queftion, fome 
- convenient time before the trial ; who fhall have the 
_matter fhewn to them by two perfons named in the writ 
_ of diftringas, and appointed by the court; and the faid 
. fheriff executing the writ is {pecially to return the view 
' made accordingly, ce. 4 & 5 Ann. cap. 16. Upon a 
view, the thing in queftion is only to be fhewn to the 
jury; and no evidence can be given on either fide. 2 
Lill. 656. But where in action of watfte, feveral places 
are aligned, and the jury hath not the wiew of fome of 
them, they may find no wafte'done in that part which 
they did not view: In wafte for waiting of wood, if the 
jury view the wood without entering into it, it is good ; 
alfo wate being aligned in every room of an houle, the 
wiew of the houfe generally is fufficient. 1 Leon. 259, 
267. If a rent or common is demanded, the land out of 
which it ifues muft be put in view. 1 Leon. 56. And 
if a view be denied, where it ought to be granted, or 
granted where it ought not to be, &c. itis error. 2 Lew. 
bi 

By far. 3 Geo. 2. c. 25. (the balloting a&) / 14. it 
is provided, * That where a view fhall be allowed, fix 
of the jurors named in the panel, or more fhall have 
the view, and fhall be the firit fworn, (or fuch of them 
as appear,) before any drawing.’ But as the having a 
view was not, by either of thefe ftatutes, made a mat- 
ter of courfe, though fuch a practice had prevailed, and 
had been abufed to the purpofes of delay, the court 
thought it their duty to take care that their ordering a 
view fhould not obftru& juftice, and prevent the ‘caufe 
from being tried : And they refolved not to order one 
any more, without a full examination into the propriety 
and neceflity of it. For they were all clearly of opinion 
that the aét of parliament meant that a view fhould not 
be granted, unlefs the court was fatisfied that it was 
proper and necefary: And they thought it better that a 
caufe fhould be tried upon a view had by any fix, or by 
fewer than fix, or even without any view, than be de- 
layed for a greater’ length of time: Accordingly they 
added a claufe to the ufual rules for views, purporting 
that the party praying a view confented, © That in cafe 
no view fhould be had ; or if a view fhould be had by any 
of the jurors whomfoever (tho’ not being fix of the firit 
twelve,) yet the trial fhould proceed, and no objection be 
made on account thereof, or for want of a proper return.’ 
Since which, motions for views are become motions of 
courfe, with fuch additional confent annexed to them. 
Bur. Rep. 256. ah 
-~ See the form of the w/zal rule, and alfo of the modern 
addition, both in caufes to be tried by fpecial juries and 
thofe to be tried by common juries, refpectively, recited 
verbatum, in Bur, Rep. 257, 258. See Affie, Vejours or 
Viewers, &c. and Black. Com. 3 V. 298, 358. 
~ Giew of Frank-pledge (Vius Franci plegii) Signi- 
fies the office which the {herif in his county court per- 
forms in looking to the King’s peace, and fecing that 
every man be in {fome pledge, ec, Orit is a power of 
holding a court-Jeet, in which court formerly all perfons 
-at the age of fourteen were bound with their fureties 
or pledges for their truth to the King, and the fteward 
Was to certify on view, Brac. lib. 2. And there is a 
writ to exempt a perfon from coming to the view of frank- 
pledge, who is not refident within the hundred ; as men are 
bound to this view by reafon of their habitation only, 
and not of lands held where they dwell not; Which writ 
is called Vifus Franci Plegii. Reg. Orig. 175. See 
Frank pledge, and Black. Com. 4. V. 270. 

Wigit, (Vigilia) Is the eve, or next day before any 
folemn feaft ; becaufe then Chriftians were wont to watch, 
faft, and pray in their churches. Srat. 2 & 3 Ed. 6. 
C IQ.. 5 

” Gi Laica Wemobvenda, A writ that lies where two 
arfons contend for a church, and one of them enters into 
it with a great number of /aymez, and holds out the other 
‘wi Ê armis; then he that is holden out fhall have this 
writ directed to the fheriff, that he remove the force : 
_ But the herif ought not to remove the incumbent out | 
of the church, whether he is there by right or wrong, 
but only the force F. N. B. 54. 3 Inf, 161. and fee 5 
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R. 2. c.2. And the writ vi laica removenda ought not 
to be granted, until the bifhop of the diocefe where 
fuch church is, hath certified into the chancery fuch re- 
fifting and force, &¥c. though it is faid in the zew sa- 
tura brevium, it lieth upon a furmife made by the in- 
cumbent, or by him that is grieved, without any fuch 
cértificate of the bifhop. Mew Nat, Br. 121, A re- 
flitution was awarded to one who was put out of poffef- 
fion by the fheriff upon a vi laica amovenda. Cro. Eliz. 
466. 5 Mod. 443. 

Gill, or Village (Vila) Is fometimes taken for a Ma- 


nor, and fometimes fora parifh or part of it: But a vif 


is moft commonly the out-part of a parifh, confifting 
of a few houfes, as it were feparate from it. - 
Villa eff ex pluribus manfionibus, vicinata, & collata ex plu- 
ribus vicinis, Int 115. Fletamentions the difference 
between a manfion, a village, and a manor, vig. a man- 
fion may be of one or more houfes, but it mult be but 
one dwelling-place, and none near it; forif other houfes 
are contiguous, itis a village; and a manor may con- 
fikt of feveral villages, or one alone. Freta, lib. 6. cap. 
g1. And according to Forte/cue, the boundaries of wil- 
lages, are not by houfes or ilreets ; but by a circuit of 
ground, within which there may be hamlets, woods, and 
wafe ground, (ce. Forte/c. de Laud. Leg. Ang. cap. 24. 
When a place is named generally, in legal proceedings, 
it is intended to be a vi//, becaufe as to civil purpofes 
the kingdom was firt divided into vils; and it is never 
intended a parifh, that being an ecclefiaftical divifion of 
the kingdom to fpiritual purpofes, though in many cafes, 
the law.takes notice of parifhes as to civil purpofes. 
1 Mod. 250. ` 3 Nelj. Abr. 57. If no will, Sc. is alledg- 
ed, where ameffuage and lands lie, no trial can be had 
concerning it: But fome counties in the north of Ezg- 
land, and in Wales, have no wills but parifhes ; where in 
both real and perfonal ations, a jury of the parih will 
ferve. Jent. Cent. 328, 33. A vill and a parith by 
intendment fhall be all one ; and in procefs of appeal, 4 
parifh may be intended a wil/. Cro. Fac. 263. 3 Salk. 
380. Ifa venue be laid in Gray’s Inv, which is no pa- 
rifh or vill; the defendant muit plead there is no fuch 
villas Gray’s Inn, or it fhall be intended a vill after 
verdict, &c. 3 Salk. 381. ‘Two houfes in an extrapa- 
rochial place are not enough to denominate a vil, 2 
Strange 1004, 1071. See Pari, and Venire facias. See 
Black. Com. 1 V. 114. 

Willa Begia, A title giyen to thofe country villages, 
where the Kings of England had a royal feat, and held 
the manor in their own demefne, having there commonly 
a free chapel, not fubjeét to ecclefiaitical jurifdiction, 
Paroch. Antig. 53. 

Villain, UWillein, (Yillanus, Fr. Vilain, i. e. Vilis) 
Signifies a man of fervile or bafe condition, a bondman, 
or fervant. Ofthofe bondmen or villains there were two 
forts in England ; one termed a villain in grofi, who was 
immediately bound to the perfon of the lord, and his 
heirs : The other, a villain regardant to a manor, be- 
ing bound to his lord as a member belonging and an- 
nexed to a manor, whereof the lord was owner. And he 
was psoperly a pure villain, of whom the lord took. re- 
demption to marry his daughter, and to make him free ; 
and whom the lord might put out of his lands and tene- 
ments, goods and chattels at his will, and chaitife, but 
not maim him: For if he maimed his vilain, hz might 
have appeal of maihem againft the lord ; as he could 
bring appeal of the death of an anceftor againft his lord, 
or appeal of rape done to his wife. Bradt. lib. 1. cap. 
6. Old Nat. Br.8. Terms de Ley. 

Some were villains by title or-prefcription, that is to 
fay, that all their bod have been villains regardant to the 
manor of the lord time out of mind: And fome were 
made willains by their confeffion in a court of record, 
&e. Though the lord might make a manumiffiox to his 
villain, and thereby infranchife him: And if the villain 
brought any action againft his lord, other than an ap- 
peal of maihem, &c. and the lord, without proteftation, 
made an{fwer toit; by this the vil/ain was made free. 
Terms de Ley 576. Villain eftate was contradiftinguifhed 
to free efate, by the ftatute 8 Hex. 6. c. 11. And the 
villani were {ach as dwelt in. asllages, and of that fervile 
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condition, that they were ufually fold with the farm to 
which they refpeétively belonged ; fo that they were a 
kind of flaves, and ufed as fuch: And willenage or bon- 
dage, it is faid, had beginningamong the Hebrews, and 
its original of Canaan the fon of Cham, who, becaufe he 
had mocked his father Noe to fcorn, was punifhed in his 
fon Canaan with penalty of bondage, Ibid. 455. 

Villenagecometh of villain, and wasa bafe tenure of lands 
ór tenements, whereby the tenant was bound to do all 
fuch fervices as the lord commanded, or were fit for a 
villain to perform: The divifion of villenage, by Bradon, 
was into purum villenagium a quo preflatur fervitium in- 
certum ČS inieterminatun, & villenagium /ocagium ; which 
was to carry the lord’s dung into his fields, to plough 
his ground at certain days, fow and reap his corn, Se. 
and even to empty his jakes, as the inhabitants of fome 
places were bound to do, though afterwards turned into a 
tent, and that villanous fervice excufed. Every one that 
held in willenage, was not a villain or bondman ; for te- 
nure in wżlenage could make no freeman villain, unlefs 
it were continued time out of mind; nor could free land 
make a willain free. Braé&. lib. 2. ¢.8. Copybold te- 
nures feem to be fprang from villenage. F. N. B. 28. 
And the flavery of this cuftom hath been long ago taken 
off ; for we have hardly heard of any cafe in willenage 
fince Crouche’s cafe in Dyer’s Rep. ‘There are not pro- 
perly any villains now ; and the title and tenure of wil- 
denage are abolifhed by the ftat. of Car. 2. See Neif. 
See farther as to Villein, generally, Black. Com. 2 V. 92. 
4V.413. AstoVillein in grof, id. 2V.93. Villeinre- 
gardant, Id. Ib Villein fervices, Id. 2V.61. Villein 
JSocage, Id. 2. V. 98. 

Billain etate or condition, Contradiftinguifhed to 
free eftate. Svat. 8. H. 6.11. They were called wil- 
lains from villa, becaufe they dwelt in villages ; they were 
alfo called pagenfes and ruftict, a ruribus que excoluerunt ; 
and they were of that fervile condition, that they were 
ufually fold with the farm to which they refpectively be- 
longed ; fothat they were flaves and ufed as fuch, and 
kinder ufage made them infolent. Cowell. 

Willanis regis Cubtrattis repucendis, Is a writ that 
lay for the bringing back of the King’s bond-men, that 
had been carried away by others out of his manors 
whereto they belonged. Reg. Orig. fol. 87. 

Gitlanous Judgment, (Villanum Judicium) Is that 
which cafls the reproach of willany and fhame upon him 
againft whom itis given, as a confpirator, &c. And the 
judgment in fuch a cafe fhall be like the ancient judg- 
ment in attain’, viz. That the offender fhall not be of any 
credit afterwards ; nor fhall it be lawful for him to ap- 
proach the King’s court; and his lands and goods fhall 
be feized into the King’s hands, his trees rooted up, and 
body imprifoned, &c.  Staundf. P. C.157. Lamb. Eiren. 
63. Stat. 4 H.5. And the punifhment at this day ap- 
pointed for perjury, may partake of the name of willan- 
ous judgment ; as it hath fomewhat more in it than cor- 
poral, or pecuniary pain, 7. e. the difcrediting the tefti- 
yy of the offender for ever. See Black. Com. 4 V. 
136. 

Gillein Fleeces, Are bad fleeces of wool, fhorn from 
fcabbed fheep. 31 Edw. 3. cap. 8. 

Willenage, (Villenagium) from villain, Signifies a fer- 
vile kind of tenure belonging to land or tenements, 
whereby the tenant was bound to do all fuch fervices 
as the lord commanded, or were fit for a villain to do. 
Ubi feiri non poterit vefpere quale fervitium fieri debet mane. 
For every one that held in wi/enage, was nota villain or 
bondman : Villenagium vel fervitium nihil detrahit liberta- 
tis, habita tamen diftinione utrum tales Junt villani & ten- 
zerint in villano Jocagio de dominico domini regis. Bratt. lib. 
1. cap. 6. num. 1. The divifion of willenage was into 
villenage by blood, and willenage by tenure, 'Tenure in vil- 
denage could make no freeman villain unlefs it were con- 
tinued time out of mind, nor even free land make a villain 
free. BraGon, lib. 2. cap. 8. num. 3. divides it into pu- 
rum villenagium, a quo preffatur Jervitium incertum & in- 


determinatum, ubi feiri non poterit vefpere, quale fervitium | 
Jeri debet mane, viz, ubi quis facere tenetur quicquid ei | 


preceptum fuerit; the other he calls willanum foccagium, 
and was tied to the performance of certain fervices agreed 


upon between the lord and tenant, and was to carry the 
lord’s dung into his field, to plough his ground at cer- 
tain days, to reap his corn, plafh his hedges, &c. as the 
inhabitants of Bickton were bound to do for thofe of Clun- 
caftle in Shropfbire, which was afterwards turned into a 
rent, now called Bickton filver, and the fervice excufed. 
There were likewife willani /ockmanni,. which were thofe 
who held their land in foccage, and there were villani 
adventitii, who were thofe who held lands by performing 
certain fervices expreffed in their deeds. Brad. lib. 2. 
cap. 8. See Socage tenure, and Black. Com. 2V. 90, 925 
98. 
Winagium, (Tributum a vino) A payment of a cer- 
tain quantity of wine inftead of rent, to the chief lord 
for a vineyard. Mon, Ang. 2, tom. pag. 980. 

Ginculo Matrimonii, Divorce a. If a marriage is 
improper through fome caufe which exited previous to 
the marriage, and was fuch a one as rendered the mar- 
riage unlawful ab initio, as confanguinity, corporal im- 
becillity, or the like ; in this cafe the law looks upon the 
marriage to have been always null and void, becaufe 
contratted in fraudum legis, and decrees not only a fe- 
paration from bed and board, but a winculo matrimonii 
itfelf. Black. Com. 3 V.g4. See Divorce. 

Winegar and Werjuice. Duties on vinegar by for- 
mer atts taken off, and a new duty impofed, 10@ 11 
W.3. c. 21. f. 8, Se. What to be deemed vinegar or 
liquors preparing for vinegar, ro & 11 W. 3, c. 21. 
J- 11. Thirty four gallons to be deemed a barrel of vi- 
negar, 10 & 11 W. 3. c. 21. f. 15. Informations againft 
vinegar makers for a falfe mifentry, &c. to be laid 
within three months, 12 © 13W. 3. ¢. 11. f. 17. Vi- 
negar made for pickles for fale to pay duties, 8 Ann. c. 
7. f.4. Vinegar made by the manufacturers of white 
lead exempt from duties, 8 dun. c. 7. f 5. Werjuice 
bought or made for fale how chargeable with duties, 7 
& 8 W. 3. c. 30. f 28. Every hogfhead to pay 5 d. 
8 Ann. c. 7. f. 1. Additional duty of 8d. per ton on 
French vinegar imported, 3 Geo. 3. c. 12. And onall 
other vinegar imported, 4/. per ton, zhid. 

Winepards, The owners of vineyards may make wine 
of Britifo grapes only growing there, free from any duty. 
Stat. 10 Geo, 2. ¢. 17. 

Ginnet, A flower or border which printers ufe to or- 
nament printed leaves of books; mentioned in the Stat. 
14 Car. 2. cap. 33. 

Gintners. The vintners company of London were in- 
corporated 7 Fac. 1. with certain privileges for felling 
wine in the city, by all freemen within the fame, Sc. 
2 Keb. 372. See Wine, 

Giolating the Muueen, Ere. If a man do violate the 
King’s companion (i. e. the Queen) or the King’s eldeft 
daughter unmarried, or the wife of the King’s eldeft fon 
and heir, it is high treafon—By violation is underftood 
carnal knowledge, as well without force as with it: 
And this is high treafon in both parties, if both be con- 
fenting. Contra, as to violating a Queen or Princefs 
Dowager. Black. Com. 4 V.81. 

Wiolence, (Viclentia) All violence is unlawful: Ifa man 
affault another with an intention of beating him only, and 
he dieth, it is felony. And where a perfon knocks ano- 
ther on the head who is breaking his hedges, &c, this 
will be murder, becaufe it is a violent at beyond the pro- 
vocation. Kel. Rep. 64, 131. ‘There is a violence in com- 
mitting riots, ec. 9 

Wiotent Pzefumption: This is many times equal to 
full proof; for there thofe circumftances appear which 
neceffarily attend the fact. See Black. Com. 3 V. 371. — 
The enumerating of cafes, would be of little ufe, as 
every cafe muft be governed according to its own pecu- 
liar circumftances. 

Wirga, A rod or white ftaff, fuch as fheriffs, bailiffs, 
€%c, carry as a badge or enfign of their office. Cowell. 

Wirgata terrae, A yard land, ex 24 acris confiat, qua- 
tuor virgatæ hidam faciunt, EF quinque hide feodum militis. 
Kennet’s Gloff. 

“Girge, Tenant by. A fpecies of copyholders, i. e: 
fuch as are faid to hold by the virge, or rod. In fat 
copyholders and cuftomary tenants differ not fo much in 
nature as in name, for though called by different names, 


yet 








yet they all agree in fubftance and kind of tenure: Their 
lands are holden in one general kind, that is, by cuf- 
tom and continuance of time. See Calthorpe on Copy- 
holds, 51, 54, and Black. Com. 2V. 147, 148. 

Giridario eligendo, Is a writ that lies for the choice of 
a verderor in the forelt, Reg. Orig. 177- 

Wividis Boba, A coat of many colours; for in the 
old books viridis is ufed for varius. Bratt. lib. 3. 

Wiritia, The privy members of a man ; to cut off which 
was felony by the Common law, though the party con- 
fented to it. Brad. lib. 3. pag. 144. 

Wis (Lat.) Is any kind of force, violence, or diftur- 
bance relating to a man’s perfon, or his goods, right in 
lands, dc. See Force. 

Wifcount, (Vicecomes) A degree of nobility next to an 
earl. See Vifcount. They are now made by patent, 
as an earl; but their number is {mall in this kingdom, 
in comparifon with the other degrees of peerage. Vide 
Black. Com. 1 V. 399. 

Gifitation, (Vi/itatio) Is that office which is performed 
-by the bifhop of every diocefe once every three years, or 
by the archdeacon once a year, by wifting the churches 
and their retors throughout the whole diocefe ; Ut populus 
illorum cure commiffis falubriter a paftoribus SF ordine gu- 
bernetur : Et ne quid detrimenti capiat ecclefia, Sc. Reform, 
Leg. Eccl. pag. 124. And when a viftation is made by the 
archbifhop, all atts of the bifhop are fufpended by inhibi- 
tion, Se. A commillary at his court of vifitation, cannot 
cite lay parifhioners, unlefs it be churchwardens and 


‘fidefmen ; and to thofe he may give his articles, and in- 


quire by them. Noy 123. 3 Salk. 370. Proxies and 
Procurations are paid by the parfons whofe churches are 
wifited, Sc. Ibid. 

. Gifitation Wooks of Heralds. The original vifita- 
tion books of heralds, compiled when progreffes were 
folemnly and regularly made into every part of the king- 
dom, to enquire into the flate of families, and to re- 
gifter fuch marriages and defcents as were verified to 
them upon oath, are allowed to be good evidence of pe- 
digrees. Comb. 63. Black. Com. 3 V. 105. 

- Wifitoz, Is an infpeétor of the government of a corpo- 
ration, €¥c. The ordinary is vi/itor of {piritual corporations; 
but corporations inftituted for private charity, if they are 
lay, are vifitable by the founder, or whom he fhall appoint, 
and from the fentence of fuch wi/tor there lies no appeal. 
3 Salk: 381. By implication of law, the founder and his 
heirs are vifitors of lay foundations, if no particular per- 
fon is appointed by him to fee that the charity is not per- 
verted, Jbid. And where founders are vifftors of hofpi- 
tals, &'c. The appointment of a bifhop without his chri- 
flian name to be a wiftor, extends to his fucceffors. 2. 
Strange 913. The viftor in his citation muft purfue his 
authority. Jéid. He may punifh one man for acts done 
by him jointly with others. Jbid. Offences againft the 
ftatutes of a college are not pardoned by an att of grace. 
Sbid.giz. See Stat. 39 Eliz. c. 5. 43 Eliz. c. 4. See 
farther as td vifitor generally Black. Com. 1 V. 479 
of Civil Corporations. Id. 1 V. 481 of Colleges, Id. 1 V. 
482 of Hofpitals, id. ib. 

- Gifitoz of Manners, In ancient time was wont to be 
the name of the Regarder’s office in the foret. Manwood, 
par. 1. page19s. 

Wile, (Yi/netum) Signifies a neighbouring place, or 
place nearat hand. 19R. 2. cap.€. Sce Venue. 

- Wifus, View, or infpection ; as wood is to be taken 
per vifum forefarii, <5c. Hoved. 784. 

Nita Juftitiae ¢ Legis, A sheriff of the county is faid 
to be the life of juftice, as no fuit begins, and no procefs 
is ferved but by him; and after fuits are ended, he hath 
re making execution, which is the life of the law. Co. 

tt. 

— Gibvary, (Vivarium) A place by land or water, where 
living creatures are kept: And in law it is moft com- 


_ monly ufed for a park, warren, pifcary, &c. 2 Inf. 
100, 
Giba boce, Is where a witnefs is examined perfonally 


in open court. See Depofition. 

. Wibo badio, Eftate zx. When a man borrows a fum 
of another, and grants him an eftate until the rents and 
profits fhall repay the fum borrowed; he is then faid to 


have an eftate in vivo vadio, See Vadium Vivam; and 
Black. Com. 2 V. 157. 

Wicus, A hulk of a thip of burden. Leg. Ethelred. 

Wilage, Is when there is want of meafure in a caf; 
Se. 

Winage, The fame with Alnage. Vide Alnage. 

Gina ferrea, Is the ftandard el of iron, kept in the 
Exchequer for the rule of meafure, Mon. Angl. Tom. 2. 
pag. 383. 

Gmpirage, Is where there is but one arbitrator of mat- 
ters fubmitted to award; and is ufually when the par- 
ties fubmit themfelves to the arbitrament of certain perfonss 
and if they cannot agree, or are not ready to deliver their 
award in writing before fuch a time, then to the judg- 
ment of another as umpire: And this is often the effect of 
bonds of {ubmiffion to arbitration. 1 Roll, Abr. 261, 262. 
See Arbitration. 

Umpire, (Arbiter) One chofen by compromife to deal 
indifferently between both parties. Litt. Sce Arbitrament. 
Award. 

Gna cum omnibus aliis, In the grant of a deed, is 
a new addition of other things than were granted be- 
fore; and hath its own conclufion attending it. Hod, 
175. 
Acnanitmtty of Juries. The neceflity of a total una- 
nimity of the jurors, on every ¢fria/, feems to be pecu- 
liar to our own conflitution. See Black. Com. 3 V. 
376. N 

 wanceatetath: This is an obfolete word, mentioned 
in Leg. Ine, cap. 37. viz. He who kills a thief, may 
make oath that he killed him in flying for the fact, & 
parentibus ipfius occifi juret unceafefath, that is, that his 
kindred will not revenge his death: From the Saxon 
ceas, litis, and un, which is a negative particle, and fig 
nifies without, and ath, which is oath, 7. e. to {wear that 
there fhall be no contention about it. Cowell. 

Uncertainty of the Law. On this fubje& we will 
ftate what is faid, by one of our beft authors, in his 
own words, 

“ The uncertainty of legal proceedings is a notion 
fo generally adopted, and has io Jong been the ftanding 
theme of wit and good humour, that he who fhould at- 
tempt to refute it would be looked upon as a man, who 
was either incapable of difcernment himfelf, or elfe 
meant to impofe upon others—yet it may not be amifs, 
before we enter into the feveral modes whereby certainty 
is meant to be obtained in our courts of juftice, to in- 
quire a little wherein the uncertainty, fo frequently 
complained of, confifts, and to what caufes it owes its 
original. It has fometimes been faid to owe its ori- 
ginal to the number of our municipal conftitutions, and 
the multitude of vur judicial decifions ; which occafion; 
it is alledged, abundance of rules, that militate and 
thwart with each other, as the fentiments or caprice of 
fucceflive legiflatures and judges have happened to vary. 
The fact of multiplicity is allowed, and that thereby 
the refearches of the ftudent are rendered more difficult 
and laborious: But that, with proper induftry, the re- 
fult of thofe inquiries will be doubt, and indecifion, is 
a confequence that cannot be admitted.—People are apt 
to be angry at the want of fimplicity in our laws: They 
miftake variety for confufion, and complicated cafes 
for contradictory. — They bring us the examples of ar- 
bitrary governments, of Denmark, Mufcovy, and Pruffia ; 
of wild and uncultivated nations, the favages of Africa 
and America ; or of narrow domettic republics in antient 
Greece and modern Switzerland; and unreafonably re- 
quire the fame paucity of laws, the fame concifenefs of 
practice, in a nation of freemen, a polite and commer- 
cial people, and a populous extent of territorys—In an 
arbitrary, defpotic government, where the lands are at 
the difpofal of the prince, the rules of fucceffion, or the 
mode of enjoyment, muft depend upon his will and plea- 
fure, — Hence there can be but few legal determinations 
relating to the property, the defcent, or the conveyance 
of real eftates ; and the fame holds in a ftronger degree 
with regard to goods and chattels, and the contracts re- 
lating thereto. Under a tyrannical fway, trade muft be 
continually in jeopardy, and of confequence can never 
be extenfive: This therefore puts an end to the oh i 
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land. not, like our bocks of reports, judicial determi- 
nations of the court) are all of authority fufficient to 
be vouched and relied on ; which mut needs breed 
great diftraction and confufion in their tribunals. The 
fame may be faid of the Canon law; though the text 
thereof is not of half the antiquity with the Common 
law of England; and though the more antient any fy- 
ftem of laws is, the more it is liable to be perplexed 
with the multitude of judicial decrees. When therefore 
a body of laws of fo high antiquity as the Ezgli/b, isin 
general fo clear and perfpicuous, it argues deep wifdom and 
forefight in fuch as laid the foundations, and great care 
and circumfpection, in fuch as have built the fuper- 
ftruéture: But is not (it will be afked) the multitude of 
law-fuits which we daily fee and experience, an argu- 
ment againft the clearnefs and certainty of the law it- 
felf? by no means: For among the various difputes 
and controverfies which are daily to be met with in the 
courfe of legal proceedings, it is obvious to obferve how ~ 
very few arife from obfcurity in the rules or maxims 
of law. An aétion fhall feldom be heard of to deter- | 
mine a queftion of inheritance, unlefs the fa&t of the de- 
tion approaches to that ftate, the fewer they will have | {cent be controverted. But the dubious points, which 
eccafion for, When the people of Rome were little bet- | are ufually agitated in our courts, arife chiefly ‘from 
ter than fturdy fhepherds, or herdfmen, all their laws | the difficulty there is of afcertaining the fxfentions of in- 
were contained in ten or twelve tables; but as luxury, | dividuals, in their folemn difpofitions of preperty; in 
politenefs, and dominion increafed, the civil law increaf- | their contra&s, conveyances and teftaments.~ It is an 
ed in the fame proportion, and fwelled to that amazing | object indeed of the utmoft importance in this free and 
bulk which it now occupies, though fucceflively pruned | commercial country, to lay as few reftraints as poflible 
and retrenched by the emperors Theedofius and Fuffinian.| upon the transfer of poflefiions from hand to hand, or 
—In like manner we may laftly obferve, that in petty | their various defignations, marked out by the prudence, 
fates, and narrow territories, much fewer laws will fuf- | convenience, or neceflities, or even by the ‘caprice of 
fice than in large ones, becaufe there are fewer objects their owners: Yet to inveftigate the intention of the 
upon which the laws can operate. ‘The regulations of | owner is frequently matter of difficulty among heaps of 
a private family are fhort and well known; thofe of a| entangled conveyances or wills of a various obfcurity. 
prince’s houfhold are neceflarily more various and dif-| The Jaw rarely hefitates in declaring its own meaning: 
fufe. — The caufes therefore of the multiplicity of the | But the judges are frequently puzzled to find out the 
Englifh laws are, the extent of the country which they | meaning of others. ‘Thus the powers, the interet; the 
govern; the commerce and refinement of its inhabi- | privileges, and properties of a tenant for life, and a tez 
tants; ut above all the LIBRTY and PROPERTY ofthe | nant in tail, are clearly diftingnifhed and precifely fet- 
Jubje. Thefe will naturally produce an infinite fund|tled by law: But, what words in a will fhall conftitute 
of difputes ; which muft be terminated in a judicjal way : | this or that eftate, has occafionally been difputed for more 
And it is effential to a free people, that thefe determi- | than two centuries paft; and will continue to be difputed 
nations be publifhed and adhered to; that their pro» | as long as the careleffnefs, the ignorance, or fingularity 
perty may be as certain and fixed as the very conftitution of teftators fhall continue to cloathe their intentions in 
of their fate. For though in many other countries | dark or new fangled expreffions.” i 

every thing is left in the breaft of the judge to de-| ‘‘ But, notwithflanding fo vaft an acceffion of legal 
termine, yet with us he is.only to declare and pronounce, | controveriies, arifing from fo fertile a fund as the ig- 
not to make or new-model, the law. Hence a mul-| norance and wilfulnefs of individuals, thefe will bear no 
titude of decifions, or cafes adjudged, will arife; for | comparifon in point of number to thofe which are founded 
feldom will it happen that any one rule will exaétly fuit | upon the difhonefty and difingenuity of the parties: By ei- 
with many cafes. — And in proportion as the decifions of | ther their fuggefting complaints that are falfe in fact, and 
the courts of judicature are multiplied, the law will be | thereupon bringing groundlefs actions; or by their de- 
loaded with decrees, that may fometimes (though rarely) | nying fuch fatts as are true, in fetting up unwarrantable 
interfere with each other: Either becaufe fucceeding defences, ex fado oritur jus: If therefore, the fa& be 
judges may not be apprized of the prior adjudication ; or | perverted or mifreprefented, the law which arifes from 
becaufe they may think differently from their prede- | thence will unavoidably be unjuft or partial. And, in 
ceffors ; or becaufe the fame arguments did not occur | order to prevent this, it is neceflary to fet right the faét, 
formerly as at prefent; or in fine, becaufe of the na-| and eftablifh the truth contended for, by appealing to 
tural imbecillity and imperfection that attends all hu- | fome mode of probation or trial, which the law of the 
man proceedings. But, wherever this happens to be the | country has ordained for a criterion of truth and falfe- 
cafe in any material point, the legiflature is ready, and | hood.” l ; 
from time to time, both may, and frequently does, in-| “< Theíe modes of probation or trial form in every ci- 
tervene to remove the doubt ; and upon due delibera- | vilized country the great object of judicial decifions.: 
tion had, determines by a declaratory ftatute how the | And experience wil] abundantly fhew, that above a hun- 
law fhall be held for the future. Whatever inftances | dred of our law-fuits arife from di/puted fads, for one 
therefore of contradiétion or uncertainty, may have been | where the law is doubted of. About twenty days in the 
gleaned from our records, or reports, muft be imputed | year are fufficient, in Wefminffer-Hall, to fettle (upon 
to the defects of human laws in general, and are not|folemn argument) every demurrer or other fpecial point 
Owing to any particular ill conftruction of the Eagli/ | of law that arifes throughout the nation; But two months 
fyftem. _ Indeed the reverfe ismok ftrictly true. The | are annually {pent in deciding the truth of fatls, before fix 
Engli law is lefs embaraffed with inconfiftent refolutions | diftiné& tribunals, in the feveral circuits of England 5 
and doubtful queftions, than any other known fyftem of | exclufive of Mrdalefex and London, which afford a fupply 
the fame extent and the fame duration. I may inflance | of caufes much more than equivalent to any two of the 
in the civil law : The texts whereof as collected by Fx/- | largeft circuits.” Blackflone’s Com. 3 V. 325, Se. 
tinian and his agents, is extremely voluminous and dif- We may here with Blackfone obferve, that trial is the 
fufe ; but the idle comments, obfcure gloffes, and jar- | examination of the matter of fact in iffue; of which 
ring interpretations grafted thereupon by the learned | there are many. different fpecies, according to the dif- 
jurifts, are literally without number. And thefe gloffes | ference of the fubjeé&t, or thing to be tried. For the 


which are mere private opinions of {cholaitic doétors | law of England fo induftrionfly endeavours to inveftigate 
2 ~ truth 


of an infinite number of rules, which the Exgli/ mer- 
chant daily occurs to for adjufting commercial differences. 
— Marriages are there wfually contracted with flaves ; 
or at leat women are treated as fuch: No laws can 
be therefore expected to regulate the rights of dower, 
jointures and marriage fettlements. Few alfo are the 
perfons, who can claim the privileges of any laws; the 
bulk of thofe nations, wiz. the commonalty, boors, or 
peafants, being merely villeins and bondmen. — Thofe 
are therefore left to the private coertion of their laws, 
are elteemed (in the contemplation of thefe boafted le- 
giflators) incapable of either right or injury, and of 
confequence are intitled to no redrefs. We may fee, in 
thefe arbitrary ftates how large a field of legal conteft is 
already rooted up and deftroyed. — Again, were wea 
poor and naked people, as the favages of America are, 
ftrangers to fcience, to commerce and the arts as well of 
convenience, as of luxury, we might perhaps be content, 
as fome of them are faid to be, to refer all difputes to 
the next man we met upon the road, and fo put a fhort 
end to every controverfy. For in a itate of nature there 
is no room for municipal laws y and the nearer any na- 


















































GWagilda Pher: This is mentioned in Brompton, Leg. 
Ethelred, pag. 898. and it fignifies almoft the fame as 
ungeld, viz, where a-man was killed attempting any fe- 
lony, he was to lie in the ‘field unburied, and no pecu- 
niary compenfation was to be paid for his death: From 
the Sax. um, without, gilda, folutio, and arera, agere 
Cowell. 

Uniformity, (Uniformitas) One form of publick 
prayers and adminiltration of facraments, and other rites 
and ceremonies of the church of England, prefcribed by 
ftatutes, to which all muft fubmit. 1 Eliz. c. 2. 14 Car. 


truth at any rate, that it will not confine it felf to ene, 
orto a few manners of trial ; but varies its examina- 
_ tion of faéts according to the nature of the facts them- 
{elves : This being the one invariable principle purfued, 
that as well the beit method of trial, as the beft evidence 
= upon that trial, which the nature of the cafe affords, and 
- no other, hall be admitted in the Engli courts of 
he’ juitice. 

N. B. The fpecies of trial in civil cafes are ven. 
“By Record; by In/pection or Examination ; by Certificate ; 
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it by Witnefis; by Wager of Battle; by Wager of Law ; 

and by Fury. 2.¢. 4. But fee Diffenters. 

a — Wncia, tervac, Wneia agri. Thefe phrafes often oc- Wnion, (Unio) Is a combining and confolidating of 
4 two churabes into one: Alfo it is when one church is made 


a‘ cur in the charters of the Briti Kings, and fignify fome 
R; - meafure or quantity of land. It was the quantity of 12 
LT modii, and each modius poflibly 100 foot fquare. Mon. 
nA Ang. tom. 3, p. 198. 
à ~ Wneoze prift, Is a plea of a defendant in nature of a 
A plea in bar, where being {ued for a debt due on bond at 
l a day paft, to fave the forfeiture of the bond, he fays that 
i he tendered the money ‘at the day and place, and that 
there was none there to receive it; and that he is alfo ftill 
bd ready to pay the fame. This will fave the defendant 
5 from the penalty of his obligation ; and if the plaintiff 
w now refufeth to receive the money, but takes ifue upon 
the tender, and it is found dagainft him, he lofeth his 
money forever. 7 Ed. 6. 6. g Rep. 70. Pra&. At- 
torn. Edit. ift pag. 82, 33. See Black. Com. 3 V. 


fubject to another, and one man is rector of both; and 
where a coventual church is made a cathedral. Lynde- 
wode, In the firk fignification, if two churches were 
fo mean, that the tithes would not afford a competent pro- 
vifion {for each incumbent, the ordinary, patron, and 
incumbents might xzite them at Common law, before any 
ftatute was made for that purpofe ; and in fuch cafe it 
wag agreed which patron fhould prefent firt, Sc, for 
though by the union, the incumbency of one church was 
loft, yet the patronage remained, and each patron might 
have a guare impedit upon a dilturbance to prefent in his 
turn. 3 Nel//. Abr. 480. The bithop, patron, and in- 
cumbent may uxite churches, without licence from the 
King, by the ftatute of 37 H. 8. The licence of the 
King is not neceflary to an union, as ’tis to the appropri- 


L 
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q j duncuth, A Saxon word, fignifying as much as incog- ation of advowions ; for an appropriation cannot be made 
pi: #itus, i. e. unknown ; and is ufed in the old Saxon laws for | by them without the King’s licence; becaufe that is a 
ee him that cometh to an inn gueftwife, and lies there butone | mortmain, and the patronage of the advowfon is lott, 
ee night. Brad. lib. 3. and by confequence all tenths for firit fruits. Dyer 259. 
H, Wnde nihil habet, A writ of dower, for which fee | Moor 409, 661. i 
Bah Dote unde nihil haber. By affent of the ordinary, patron, and incumbent two 
ee Under-Lyamberlain of the Exchequer, Is an of- | churches lying not above a mile diftant one from the 


other, and whereof the value of the one is not above fix 
pounds a year in the King’s books of firft fruits, may 
be united. into one.. Stat. 37 H. 8. c, 21. ‘And by 
another ftatute, in cities and corporation towns, it fhall 
be lawful for the bifhop, patrons, and mayors, or chief 
magiftrates of the place, &¢. to unire churches therein ; 
but where the income of the churches united. exceeds 
1oo/. a.year, the major part of the parifhioners are to 
confent tothe fame; and after the union made, the pa- 
trons of the churches united fhall prefent by turns, to that 
church only which hall be prefentative, in fuch order 
as agreed ; and notwithitanding the «zion, and each of 
the parithes united fhall continue diftiné&t as to rates, 
charges, &'c. though the tithes are to be paid to the 
incumbent of the united church. 17 Car. 2. c. 3. A 
union where made ef churches of greater yearly value than 


as) ficer there that cleaves the tallies, written by the clerk 
ee of the tallies, and reads the fame, that the clerk of the 
Y pell, and comptrollers thereof, may fee their entries be 
~ tme. He alfo makes fearches for all records in the trea- 
fury, and hath the cuftody of Domefday book. There 
ay are two Officers there of this name. Cowell. Vide Ex- 
ME -chiquer 
E AD 'Under-Efcheatoz, (Sub-E/cheator,) Mentioned in fat. 
58. 3.¢.4. See E/cheator. 
ee UWnder=Dheriff, (Sub-Viceccmes.) See Sheriff, 21 Vin. 
a Abr. 592. and Black, Com. 1 V. 345. 
= : Gndvertakers, Are fuch as the King’s Purveyors em- 
_ ployed as their deputies: And thofe that undertake any 
= 7 ` greatwork; as draining of fens, &c. Stat. 2 & 3 P. 
U Mie G 43 Eliz. c.11. I2 Car. 2. eize. -Alfo per- 
fe , fons that undertake funerals, are particularly fo called. 


i Guvder-Creafurer of England, (Vice Thefaurarius | mentioned in the ftatute 37 H. 8. was held good at Com- 
= Anglig) An officer firft created in the time of King Hen. | mon law; and by the Canon law, the ordinary with 
= 7th, but fome think he was of a more antient original + | confent of the patron, might make an union of churches, 
His bufinefs was to cheft up the King’s treafure at the end | of what value foever: So by ftatute, with the affent of 


the King. Dyer 259. 2 Roll. Abr. 778. And when 
two parochial churches were thus uzited, the reparations 
continued feveral as before; and therefore the inhabi- 
tants of the parifh where any fuch church was demolifh- 
ed, were net obliged to contribute tothe repairs of the 
remaining church to which it was anited. Hob. 67. And 
this occafioned the ftatute 4 & 5 W. & M. by which itis 
ordained, ‘That where any churches have been waited, by 
virtue of the flatute 17 Car. 2. and one of them is de- 
molifhed ; when the other church fhall be out of repair, 
the parifbioners of the parifh whofe church is down, thall 
pay in proportion towards the charge of fuch repairs, Gc 
Stat. 48 5 W. © M. c. 12. i 

Wnion of England and Scotland, When and how 
brought about, and the laws relating to it, fee Scotland. 
and Black. Com. 1V. 96. 4 V. 420, 433. 

Unity of Wolieliiou, (Unitas Pofifrouis) Is where a 
man hath a right to twoeltates, and holds them together 
jointly in his own hands; as if a man take a leafe of 
lands from another at-a certaia rent, and after he buys 
the fee-fimple, this is an unity of poffeffion, by which the 
leafe is extinguifhed, becaufe that he who had before the 
occupation only for his rert, is now become lord and 
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Of every term, to note the content of money in each’ 
~ cheft, and fee it carried into the King’s treafury for the 
= cafe of the Jord treafurer, as being a thing too mean for 
= ' him, but fit to be performed by a man of great truft 
and fecrecy: And in the vacancy of the lord trea- 
= farer’s office, he did all things in the receipt, €e. This 
ee officer is mentioned in feveral ftatutes; and named srea- 
= Jurerof the exchequer till the reign of Queen Ekz. when 
= he was termed under-treafurer of England. 39 Eliz. 
a COD 
Bit Blater toob; Stealing of. Stealing underwood, Fc. 
_ is punithable criminally, by whipping, fmall fines, im- 
_. ° prifonment, &e. See 43 Eliz.ic. 7. 15 Car. 2. c. 2. 
Mes Syren’. "cs-260 and 31°Geo0z:c 35. 
ge Gn Dicu, ¢ Gn Boy, Was the learned Judge Little- 
Mn ton’s motto. ; 
Re. - Qndzres, A word ufed for minors, or perfons under 
age; not capable to bear arms, tc, Fleta. lib. 1. ¢ 9. 
= Mafrid, One that hath no quietor peace. Sax. 
= Gngeid, A perfon out of the protection of the law, fo 
= that if he were murdered, no geld or fine fhould be paid, 
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eke or a. made by him that kiiled him, Leg. 
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owner of the land. Terms de Ley. 
an advowfon, on the church becoming void, was prefented 
by the leffor, and inftituted and inducted ; and it was 
held, that this was a furrender of his leafe; for they 
cannot ftand together in one perfon, and by the unity of 
pyefion one of them is extinguifhed. Hutt. 105. No 
unity will extinguih or fufpend tithes ; but notwithftand- 
ing any «nity they remain, Gc. 11 Rep. 14. 2 Lill. 
658. Unity of pofefion extinguitheth all privileges not ex- 
prefly neceffary ; but not a way to aclofe, or water toa 
mill, &c. becaufe they are thus neceflary. A way of 
eafe is deitroyed by unity of poffeffion; and a rent, or 
eafement, do not exift during the unity, wherefore they 
aregone. Latch. 153, 154. 1 Vent. 95. Trin. 7 W. 
See Black. Com. 2 V. 180. 

Gniverfity, (Univerfitas) Is a place where all kinds 
of literature are univerfally taught: It is likewife ufed 
by civilians for any corporation, or body politick. ‘The 
univerfities with us are taken for thofe two bodies which 
are the nurferies of learning and liberal fciences in this 
kingdom, viz. Oxford and Cambridge ; endowed with 
great privileges. And by the 13 Eliz. it is enacted, That 
each of the univerfities fhall be incorporated by a certain 
“name, though they were ancient corporations before ; and 
that all letters patent and charters granted to the dni: 
werfities, {hall be good and effectual in law: That the 
chancellor, mafters, and fcholars of either of the faid 
univerfities, fhall enjoy all manors, lands, liberties, 
franchifes, and privileges, and all other things which 
the faid corporated bodies have enjoyed, or of right 
ought to enjoy, according to the intent of the faid letters 
patent; and all letters patent, and liberties, franchifes, 
ése. hall be eftablifhed and confirmed, any law, ufage 
&Jc, to the contrary notwithftanding. The univerfities 
have the keeping of the affife of bread and beer, and 
are to punifh offences concerning it: Alfo they have the 
affife of wine and ale, &c. And the chancellor, his com- 
miflary, and deputy, are juftices of peace for the vill of 
Oxon, county of Oxon, and Berks, by virtue of their of- 
fices:; fee the Star. 51 Hi 3. . gitvid. a. 7 Ed. 16. 2S 
3 P. & M. andthe Chart. 29 Ed. 3. 14 H.8.&%c. By 
letters patent, duno 11 Car. 1. granted to the univer/ity 
of Oxford, the old privileges are explained, and larger 
granted : And the privilege of the univerfity is allowed 
to fcholars, and fervants, &fc. 14 Car. 2.c. 4. Perfons 
acting theatrical performances within the precincts of 
either univerfity, or five miles thereof, fhall be deemed 
vagrants; and the chancellor, Ge, may commit them to 
the houfe of correction, orcommon goal for one month. 
Stat. 10 Geo. 2. c. 19s 

Their courts are called the chancellor’s courts. The 
chancellors are ufually peers of the realm, and are ap- 
pointed over the whole univerfiry. But the courts are 
kept by their vice-chancellors their afiiftants or deputies ; 
the caufes are managed by advocates or proctors. Jd, ibid. 
By charter of 14 H. 8. 

Thefe courts have jurifdi€tion in all caufes ecclefiafti- 
cal and civil (except mayhem, felony and freehold) 
where a fcholar, fervant or minilter of the univerfity 
is one of the partiesin fuit. Jd. ibid. and Cre. Car. 73. 
Wilcocks v. Bradnell. But fee the petition againit the 
grant of H. 4, in Prynn’s Animad. p. 368, 369. 

Their proceedings are in a fummary way according to 
the practice of the civil law 3 and in their fentences they 
follow the juitice and equity of the civil law, or the 
laws, ftatutes, privileges, liberties and cantoris of the 
univerfities, or the laws of the land at the difcretion of 
the chancellor. Cro. Car. 73. Wilcocks v. Bradnell. 
Hetley 25. Thomas Wilcocks’s cafe. Hard. 508. Cafile 
v. Litchficld, 

If there is an erroneous fentence in the chancellor’s 
court of the univerfity of Oxford, an appeal lies to the 
congregation, thence to the convocation, and from 
thence to the King in chancery, who nominates judges 
delegates to hear the appeal ; the appeal is of the fame 
nature in Cambridge. Wood’s Int. 549. 2 Ld. Raym. 
13,46. Tho King v. The chancellor, Sc. of Cambridge. 


As by charter confirmed, as abovementioned, by act of 


parliament, cognizance is granted to the univerfity of 
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-tho’ the matter concern the King : 
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all fuits arifing any where in law or equity againft a 


fcholar, fervant or minifter of the univerfity, depending 
before the juftices of the King’s bench, Common pleas 
and others there mentioned, and before any other judge, 
If an indebitatus af- 
Jumpfit is brought by guo minus in the exchequer againft a 
{cholar or other privileged perfon, the univerfity fhall 
have conufance, for the court of exchequer is included in 
the general words Cro. Car. 73. Wilcocks v. Bradnell, 
Hard. 505. Caftle v. Litchfield. 

If a debtor and accountant to the King fues a fcholar 
by bill in equity in the exchequer, or if an attorney fues a 
{cholar by writ of privilege, it is faid that the univerfities 
fhall not have conufance, for a general grant fhall not 
take away the fpecial privilege of any court. Hard. 189. 
Wilkins vs Shalcroft. Lit. Rep. 304. Oxford Letter pa- 
tent. S. P. 3 Leon. 149. The lord Anderfon’s cafe, 2 
Dany. Abr. 164. 

But in the hehe where privilege is allowable, a fcho- 
lar, ce. cannot waive his privilege, and have a prohibi- 
tion in the courts of Weffminffer, for the univerlity by 
right has the conufance of the plea, where oneis a privi- 
leged perfon ; and a flranger is forced to fue a privileged 
perfon in their courts by reafon of that right vefted in 
them. Cro. Car. 73. Wilcocks v. Bradell. Hetl. 28. 
Thomas Wilcoks’s cafe. 

But a fcholar ought to be refident in the univerfity at 
the time of the fuit commenced ; and no other ought to 
be joined in the action with him, for in fuch cafe he fhall 
not have privilege. Hetl. 28. Thomas Wilcocks’s cafe. 
Tho’ it is faid that fervants of the univerfity are pri- 
vileged, yet it has been held, that a bailiff of a college 
was not capable of privilege. Brownl. 74. Carrel. v. 
Pask. Neither is a townfman intitled to privilege, to 
exempt him from an office in the town, if he keeps a 
fhop and follows a trade, tho’ he is matriculated as 
fervant to a fcholar. 2 Ven. 106. The city of Oxford’s 
cafe. 

It is to be obferved, that tho’ mayhem, felony and 
freehold appear as above, to be the only caufes excepted 
in their charter; yet it has been held that in actions for 
the recovery of the poflefion of a term, without claim- 
ing title to the freehold, they fhall have no privilege, be- 
caufe the freehold may come in queftion. Cro. Car. 87, 


88 Hayley’s cafe. Litt. Rep. 252, Cripp’s and: Veb6’s 
cafe, 


intitled them to privilege in matters of equity. . And the 
general principle of conftruétion feems to be, that where 
chattels only are concerned, or where damages only are 
to be given, there their privilege i is allowable, but where 
the fuit is for the thing itfelf, there their privilege can- 
not be allowed. Vide 2 Vent. 362. 

The franchifes of the univerfities are confirmed by the 
Stat. 13. Eliz. c. 29. Where any fellow, &c. refigns for 
reward, the perfon for whom it is given made incapable, 
&e. 31 Eliz. c. 6. f. 3. The univerfities and royal 
colleges excepted out of the ftatute of charitable ufes, 
43 El.c. 4. J. 2. The prefentation of benefices be- 
longing to papifts given to the two univerfities, 13 Fac. 
Likes geef T Seika I/ REM aiics ZOUL eames Ulla 
Univerfities may file a bill in equity to difcover trufts, 
12 Ann. fi. 2.6. 14e Sr he Pending guare impedit, a rule 
may be made for examining patron and clerk, 12 Ann. 
S. 2+ c Whe fr 5. 

Collegians refufing to take the oaths, King may no- 

minate perfons to fucceed, 1 Geo. 1. c. 10. f. 12, Man- 
damus lies to admit King’s nominee, 1 Geo. 1. c. 13: 
Sf. 13. Wice-chanceller of Cambridge may a& as juftice 
of the county without the landed qualification, 7 Geo. 
2. c. 10, The univerfities and royal colleges. excepted 
out of the mortmain act, 9 Geo. 2. c. 36. f. 4. Colleges 
poffetied of more advowfons than a moiety of the fellows, 
not to purchafe more, g Geo. 2. c. 36.f. 5 

Grants made’ by papifts of ccolefiaitival’ livings vefed 
in the univerfities, void, 11 Geo. 2. ¢. 17. fe 5- 

See 5 New Abr. and 22 Vin. Abr. tit, Univer/ity. 

See courts of the aniverfities, and Black. Com. 1 V. ron 
3%. 83.4 F. 274. 
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It hath been difputed how far the words of the grant. 
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~ Wnkaotan Perfons, larceny from, An indiétment 
will lie, for ftealing the goods of a perfon unknown, 1 
“Hal. P,C. 512. Black. Com. 4 V. 236. 
Waulage, A Saxon word, denoting an unjuf law; in 
which fenfe it is ufed in Leg. Hen. 1. cap. 34. 
_ Unlawful BUiembi yp, (iil: cita Congregatio) The meet- 
of three perfons or more together, by force, to com- 
; Hd fome unlawful a&. Lamb, Vide Afimbly. 
P Unnatural, (Preternaturalis) That which is not of or 
by nature: And what is unnatural to man generally, muft 
be the fame to all men, and at all times ; but what és 
unnatural to this or that perfon, is to him only, and but 
for the time ’tis fo, Argument on inceffuous marriages, 
ee 224. 
oe Ungues prit, Always ready to perform a thing : 
un Ufed in pleading to an attion, which if the plaintiff can- 
j à not proveito the contrary, he fhall recover no damages. 
` Kitch. 243. 
= Useiferatio, An out-cry, or hueand cry. Leg. Hen. 1. 
k cap, 12. 
Ba Woidance, (Vacatio) Is a want of an incumbent upon 
‘an ecclefiaftical benefice. Vid Avoidance. 
GWoid and Uoivable. In the law fome things are ab- 
folutely void and fome are voidable. A thing is void 
pi which is done againft law at the very time of the doing 
= „Ofir anditfhall bind no perfon : But a thing which is 
only voidable, and not weid, although it be what he that 
did it ought not to have done, yet when it is done, the 
$ ‘doer capnot avoid the fame; though by fome a& in law 
z may ha made word by his heir, (We. 2 Lill, Abr. 653. 
oe. RA a grantis void at the commencement, no att after- 


a 

a wards can make it good: If a leafe is abfolutely «oid, 
Bhs pececptance of rent will not affirm i it; it is otherwife when 
is a leafe is only weidablé, there it will make it good. 3 


a 


Rep, 64. A leafe for life which is voidable only, muft 
ae be made wid by re-entry, ec. Ibid, It is generally 
un held that covenants made in a word leafe or deed, are alfo 
ia woid. Yely. 18. See Owen 136. 
‘id _ A deed of exchange, entered into by an infant, or one 
rata non Jane memorie, is not void; but may be avoided by 
mp the infant, when arrived at age, or by the'heir of him 
who is nòn Jane memorie. Perk. 281. Butit hath been 
adjudged, thata bond of an infant, or of one zon compos, 
is void, becaufe the law hath not appointed any thing to 
be done to avoid fuch bonds ; for the party cannot plead 
non efi faum, as the caufe of nullity doth not appear up- 
onthe face of the deed, 2 Salk.675. 3 Nel. Abr. 486. 
a = Where. the condition of a bond is void, in part by fatute, 
oe it may be void totally; though it is otherwife if void in 
¥ _ part by the Common Jaw, for there it fhall be good for the 
Bcc refidue. Moor 856. 1 Brownl. 64. A deed being voi- 
my “dable, is to be ge by fpecial pleading; and where an 
a& of parliament fays, that a deed, Gc. thall be void, 
it is intended that it [hall be by pleading, fo as it is woi- 
SA . dable, but nat. actually vacated. 5 Rep. 119.. A judg- 
EN ment given by perfons who had no good commiffion to 
‘do it, is word, without writ of error: Bat an erroneous 
attainder is not void, bat woidable by writ of error, &c. 
2 Hawk. P. C. 459, 321. 
 Beitc, A French word fignifying truly. Law Fr, Dia, 
- Goire dive, (Fr. Veritatem dicere) Is when it is prayed 
wpon à trial at law, that a witnefs may be {worn upon a 
woire dire; which is, that he fhall on his oath fpeak the 
truth, whether he fhal! get or lofe by the matter in contro- 
verfy ; and if it appears that he is unconcerned, his teflimo- 
ny is allowed, otherwife not, Blount. Ona woire dire, a 
witnefs may be’ examined by the court, if he be not`a 
‘party interefted in the caufe, as weļl as the perfon for 
whom he is a witnefs; and this has been often done, 
where a bufy evidence, not otherwife to be excepted 
again, is fufpeéted of partiality. Terms de Ley. 581. 
j  Wolunus, Is the firft word of a claufe in the King’s 
writs of protection and letters patent; of protections fome 
are cum clavfyla qalumus. 13 R. 2,¢.16. Co. Litt. 199. 
~ Goluntarp, As applied toa deed, is where any con- 
- veyance is made without a confi deration, either of money, 
Gr marriage, &c. And remainders limited in fettlements, 
to a man’s right heirs, &c. are deemed voluntary in equi- 
tin t , and the ee claiming under them called volunteers. 
q a . Abr. Caf. Eq. 3 3 Salk. 174. See Fraud. So an 
5 Ge may be kak See Efcape, and Black. Com. 
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So may oaths, fee Oath, anf 
So may walte, fee Wafle, and 
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Bie They Ke 130. 
Black. Com. 4 V. 137. 
Black. Com, 2 V. 281, 

Woluntas, Is when a tenant by leafe holds lands at 
the will of the leflor; or a copyholder holdeth his lands 
at the will of the lord, by copy of court roll, according 
to the caftom of the manor, &c. 

Wistum, A vow or promife, ufed by Fleta for nupiia ; 
fo dies votorum, is the wedding day. Fleta, lib. 4. 

Wouche, (Fr. in Latin Xoco) Signifas to call one to 
warrant lands, &¥¢. 

Wouchee. The perfon who is SAEN in. a writ of 
right, fee Voucher, and Black. Com Ar 358. xviii. 

Woucher, Is a word of art, when the tenant in writ of 
right calls another into the court, who is bound to him 
to warranty ; and is either to defend the right againft the 
demandant, or yield him other lands to the value, ec. 
And it extends to lands or tenements of freehold or inhe- 
ritance, and not to any chattel real, ‘perfonal, or mixed : 
He that woucheth is called the voucher, (vocans) and he 
that is vouched, is called the vouchee, (qwarrantatus) and 
the procefs whereby the wouchee is called, is a /ummoneas 
ad warrantizandum; on which writ if the fheriff return 
that the party hath nothing whereby he may be fummon> 
ed, then goes out another writ called /eguator Jub fuo 
periculs, Fe. Co. Litt. ror, There is alfo a foreign 
voucher, when the tenant being impleaded within a par- 
ticular jurifdi@tion, as in London, voucheth one to warran- 
ty in fome other county out of the jurifdiction of that 
court, and prays that he may befummoned, Ge. 2 Rep, 
go. Ona fuit in Exgland, a voucher doth not lie in Ire- 
land: But it lies in Wales, and the, tenant fhall be fum- 
moned in the next county to it. A wouchee by entering 
into warranty, becomes tenant in law of the lands ; and 
when the demandant counts againft him, he may plead a 
releafe, Se, Jeuk, Cent. 41, 100, Ina writ of entry 
in the degrees, none fhall pouch out of the line: And in 
writs of right and poffeflion, it is, a good counterplea, 
that neither the wouchee nor his anceftors had ever feifin 
of the land. Svat. 3 Ed. 1. c. 40. And the demandant 
may avera vouchee to be dead, and.that there is no fuch 
perfon, where the tenant voucherh a perfon deceafed, to 
warranty. 14 Ed. 3. ¢. 18. Single, double, and treble 
voucher. See Recovery, And vide Warranty. 
` Goucher, Is alfo ufed for a /eiger-book, or book of ac- 
counts, wherein are entered the acquittances or warrants 
for the accountant’s difcharge. Stat. 19 Car. 2. cap... 

Wor, Vocem nou habere, A phrafe made ufe of by Brac- 
ton, fignifying an infamous perfon, one who is not to 
be admitted to be a witnefs. Bra&. lib. 3. 

Gphoifters, None fhall put to fale any beds, bolflers, 
&c. except fuch as are ftuffed with one fort of dry pulled 
feathers, or clean down; and not mixed with {calded fea- 
thers, fen-down, thiftle-down, fand, &c. on pain ta 
forfeit the fame, or the value; And they are to fluff 
quilts, mattrafies and cufhions, with clean wool, and | 
flocks; without ufing horfe-hair, &c. therein, under the 
like forfeiture. Stat. 11 Ho 7. ¢, 19. and 5 & 6 Ed. 6. 
G4 28 

Belair High ground, or terra firma, as it is called 
by fome, contrary to marfhy and low ground. Jngulph. 

Ga, ie the river [fs ; which river was termed Jis from 
the goddefs of that name ; for it was cuftomary among 
the Pagans to dedicate hills, woods, and rivers, to fa, 
vourite goddeffes, and to call them after their names ; and 
the Rritons having the greateft reverence for Ceres and 
Proferpina, who was alfo called J/s, did for that reafon 
name the river J/s: And the beirg the goddefs of the 
Night, from thence they computed days by nights; as 
Seven Night, éc. Blount. 

Ufage, Differs from cu/for, and prefeription: No man 
may claim a yent, common, or other inheritance by 
ufage ; though’he may by prefcription. 6 Rep. 65. See 
Prefcriptions 

Gfance, A calender month, as from May 20, to Fung 
20, and double ufance, is two fuch months; words ufed 
in Bills of Exchange. Merch. Dida. 

Wife, (U/us) Is in application of law, the profit or be; 
nefit of a and tenements ; or a truft and confidence 
repofed in a min for the ‘holding of lands, That he tg 

whoig 
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whofe afe the truft is made fhall take the profits thereof. 
Weft. Symb. par. i. 1 Inff. 272. 

An w/e is only a truftor confidence which one man puts 
in another ; and thefore it is not a thing iffuing out of the 
land, but collateral to it, and annexed to the privity of 
eftate between them, (wizx.) That he to whom the w/e is 
made fhall have the profits; and that the tenant of the 
laad fhall make an eftate as he fhall dire: But the 
cefui que ufe hath neither jus in re or ad rem, his only 
remedy being in Chancery tocompel the ceffui que truff to 
execute the ufe. 3 Nel/. Abr. 487. See infra. 

The limitation of an w/z, was at the Common law but 
a matter of equity: But now feoffments to wes, Fe: have 
the fame acceptation as deeds at Common law; and u/es 
limited by any conveyance, are governed and direéted ac- 
cording to the rules of the law. 2 Lill. Abr. 664. There 
were two inventors of w/es; fear in the time of trouble 
and civil war, for the faving of inheritances from forfei- 
ture; and fraud in time of peace, to defeat debts, ef- 
cheats, &c, And it is faid the original of u/s was the fta- 
tute of Mortmain, which cramped the clergy fo much that 
they were forced to take fhelter under the laity, and make 
ufe of them to purchafe lands in truft for them and to 

-~ their w/e: Afterwards the wars between the houfes of York 
and Lancaffer coming on, trults and w/es increafed more 
than ever; and although the Common law could take no 
cognifance of them, yet there were always, until King 
Henry 8th’s reign, clergymen chancellors, who were ready 
upon all occafions to decree the performance of the truft 
and we. 2 Lill. 662, 663.” 

It hath been obferved by fome writers, that -there were 
np fuch things as w/es at Common law; the reafon was,. 
becaufe the feoffee was always taken as the owner of the? 
land; and it was very inconvenient and abfurd that there. 
fhould be two feveral fees, and the owners of the fame 
jand fimul E femel; therefore by the Common law the 
feoffees to ufes were the very tenants, &¢.. But the fa- 
tute of u/s hath united the eftate to the w/e, fo that now 
the feoffees to u/es have no eftate or intereft at all, but in 
refpect of the contingent éftateand v/s limited in the deed. 
3 Salk. 386. Becaufein time many deceits were invent- 
ed, by fettling the poffeffion in one man, and the w/ in 
another, infomuch that the poffeflion and the w/e were di- 
vided, which opened a gap for frauds: To avoid thefe 
inconveniencies, the ftatute of 27 H.8. c. ro. gives the 
poffeffion to him who has the w/z, and as before the ftatute 
the poffeffion ruled the w/e, fo now the #/e governs the pof- 
feflion ; for this reafon in conveyances, it is fet down in 
the habendum to whofe uf the lands are conveyed, 
and whatever eftate a man hath in the v, the fame he 
hath in the poffeffion at this day. 1 Rep. 121. 2 Léon, 
cap. 25. 

The Srat. 27 H. 8. cap. 10. enacts, That where any 
are or fhall be feifed of lands, to the ue of any other, 
by reafon of any bargain and fale, feoffment, fine, reco- 
very, contraét, agreement or will, &c. he to whofe uf 
the lands are fettled in fee-fimple, fee-tail, for life, or 
otherwife, fhall be efteemed in poffeffion of the land to all 
intents and purpofes: And where one is feifed of lands to 
the w/e or intent that another fhall have an yearly rent 
out of the fame, ceffui gue ufe fhall be deemed in poffef- 
fion and #eifin of the faid rent, and of like eftate as in the 
ufe, Sc. And if there are any u/s limited in a new 
manner, they are void. 1 Rep, 129, 138. 

But there are u/s that are not executed by this ftatute ; 
as if lands are granted to others in truft, that the feof- 
fees fhall take the profits, and deliver them to the feof- 
for and his heirs; alfo leafes for years of lands in w/e, 
{which leafes had their being before, and are granted 
over in w/e and truft) where the leffee is poffefled only of 
his term, and not feifed of any freehold, &c. and there 
ftill remains an #/e of goods and chattels perfonal, which 
is properly a Chancery truft, wherein the w/e and poffeffion 
are divided ; though in other cafes the itarute executes 
agreements as the Chancery would have done before. 
Wood's Infi. 256, 257. 

All lands Of inheritance, liberties, franchifes, vifible 
or local, may be conveyed by way of w/e: But inheritances 
perfonal, which have no relation to lands or local here- 
ditaments, cannot be conveyed by way of u/e. And fome 
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- Operate to ufes ; the confideration of money in a bargain 





queftions having been made, out of what an sfe hhall arife, 
it hath been held, That u/s fhall be raifed only out of a 
freshold ; that they cannot be raifed out of a chattel, nor 
out of an w/e, or a bare right or power, nor out of an in- | 
tended purpofe, &c. | Moor 509. 1 Leon. 148, 3 Salk. 

386. j 

In w/es there ought to be privity of eftate to erect the 
ufe upon : And there are four things required to the exes _ 
cution of a w/e within the ftatute, wiz. There muft be a 
perfon feifed; but the King or a corporation, an alien, 
Se. cannot be feifed tothe x/e of another: There isto be 
a cefiui que ufe in being; for the words of the att are, 
Stand and be feifed to the w/e of any perfon or perfons: 
There muft be a wf in efè, in poffeflion, remainder, of 
reverfion; and the éftate of the feoffees, €%c. out of . 
which the w/es arife, is to be vetted or transferred to ce/fui 
que ufe y and if any of thefe fail, the y will not bẹ ` 
executed. 1 Rep, 126. 1 Inf. 19. 2 Cro. 50, 401. 

Ufes are in eff, either in poffeflion, remainder, or re~ 
verfion ; or in contingency, which by poffibility may fallin- 
to poffeflion, or in reverfion, &c. Contingent u/es in poffe, 
may be created though they are not executed by the tta-_ 
tute, but remain at Common law: But when they come ' 
in fè, then the ftatute executes them ; and before that, 
they máy be deftroyed, difcontinued, or fufpended. 4 
Rep. 135. 

if Weis alfo.exprefs, or implied ; exprefs, as when a 
feoffment is made of land to 4. B. and his heirs, to the 
ufe of C. D. añd the heirs of his body, &. Implied, 
where the w/e is not-declared between the parties, but is 
left tó the conftruction of the law: And ifa man feifed 
of lands makes a feoffment in fee without any confidera- 
tion, afd it is not declared to whofe w/z, by implication 
of law it fhall'be to the w/e of the feoffor, &c. 

It hath been adjudged, that if by feoffment, or leafe 
and releafe, a man conveys any particular eftate mediate 
or immediate to another perfon, there the refidue of the 
eftate fhall by implication remain to the ufe of the party 
himfelf : But where no eftate is limited to another, the a 
whole conveyance is tono purpofe, ifthe party ‘be con- = — 
ftrued to have the re/alting ufe in him ; indeed upon a fine Ly 
or recovery-perfons may have their particular eftates in 


other refpects, as barring upon nonclaims, Ge. 1 Rep. i 
121, °2 ‘Rolle Ar. 781,782. 2 Salk, 678. 3 Salk, — ‘1 
387- ; i s 


TNA * i i 
An ufe may be rxifed two manner of ways, 1t, By + 
tranfmutation, or deharting with the poffeflion of the 
eate. 2dly, Without tranfmuration of the eftate, by 
keeping the land in a njan’s own hands, and making the 
poffeffion be to the ufe of another: Thofe ufes that arife 


by tranfinutation of effate, are by feoffment, fine, reco- * 
very, Sc. And hof which arife withopt tranfmutation, 
fale inrolled, and covenant to ftand 


being by ae ah 
feifed tò ufes. 1 Plowd. 301. 1 Taft. 271. 

Conveyances to ufes are of three forts; a covenant to 
ftand feiféd ; à feoffment, fine, or recoyery to ufes; and 
a bargain and fale ; by which laft a contingent ufe cannot 
be fupported, though by the two firft it may ; and there 
is a difference between a feoffment to ufes, and a cove- 
nant to ftand feifed, becaufe the feoifor departs with his 
whole eftate, but the covenantor departs with no more a 
than what is actually vefted in the ce/fui gue ufe. 2 Sid. ‘he 
64, 129. In bargains and fales, and covenants to ftand fe 
feifed, {ome confideration is neceflary to make thofe deeds 








and fale, and natural affection, blood, affinity, marriage, | i 
ése in the covenant to ftand feifed: And they may be 
good to a man’s wife or family without any confidera- 6 ae 
tion; but not to others. Ploavd. 3Qq1,. Dyer 169. 3 grin 
Lev.'306. ‘The confideration, orarefervationofizd.a = 
penny, or a pepper-corn, are faflicient confiderations to S 
raife an ufe. 2 Mod’ 251. 3 Salk. 387. r ae 


If a man covenants in confideration of marriage, or of : 
a fum of money paid to him, that the covenantee fhalt = 
have fuch lands ; the fame fhall change the ufe immediate- ~ 
ly, for thefe are good confiderations cither to change or ~~ 
raife ufes. Dyer 6. Butif a perfon covenants to make 
an eftate to certain perfons to certain ufes, in confidera~ 
tion of marriage; no ufe arifes by fuch bare covenant, 
unléfs the eftate be made accordingly: So where upon 
3 à sti marriage 
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marriage there is a covenant to levy a fine, except the 


fine be levied ; but if a fine be levied, it fhall be to the 
ujes. Dalif.112. 3 Lev.306. Cro. Eliz. 401. 

An we arifes when declared by ettate executed, which 
needs no coniideration: A fine itfelf without any confi- 
deration, doth raife m/s, where a marriage is intended ; 
but in other conveyances, the confideration of marriage 
will not raife an w/e, if the marriage take not effect ; be- 
caufe the confideration muft be executed before the u/e 
fhall arife. 1 Leon. 138. 

A confideration of money given by one, may extend to 
all the eitates ; but if it be of blood, ec. it is fingular, 
and will raife the w/e of that only to which it goeth: 
Though if I covenant with B. in confideration of the mar- 
riage of my fon with his daughter, to be feifed to the w/e 
of a firanger for life, and after to my fon and his wife in 
tail; here the we thall arife to the firanger, to bear up the 
remainder, which is not good without a particular eitate. 
Plowd. 307. Dyer 174. 11 Rep..24. Yet if fuch co- 
venant be to ftand feifed to the w/e of myfelf for life, and 
after to C. a itranger for the term of twenty years, and 
after that to my fon in tail; in this cafe the w/e limited to 
C. isvoid, and my fon after my death fhall have the land. 
a Repos s. : 

_ 4. covenanted for natural affection, to be feifed to the 
ufe of bimfeif for life, and after his death that the land 
fhould defcend or remain to his coufin B. in fee; refolved 
by all the judges, that no wf is raifed to B. by reafon of 
the disjunctive, defcend or remain. Fenk. Cent. 267. 


An we cannot be railed by any covenant, provifo, or bar- 


gain and fale, upon a general confideration, without 
{pecial averment: And although he that hath the fec- 
fimple of land, may make what wes he will of it in fee, 
for life or years; yet tenant in tail may not, 4 Shep. 
Abr. 180. 2 Cro. 400, 401. On a covenant to itand 
feifed in confideration of natural love and affection, one 
named in the deed may aver himfelf to bea relation. 2 
Strange 934. Ujes may be made to a man and the wife 
he fhall marry, orto his firft, fecond, or third wife, &c. 
And if parties to a deed declare, that‘one of them fhall 
make a feoffment, or levy a fine to the w/z and intent 
that one fhall hold the land for life, and after his death 
another in tail, and after that a third’in fee-fimple, Gc. 
the eftate fettleth according to.the w/es declared by the 
deed. 3-Repir3,.120 

_ A devife may be to an wf, and be fo executed: A 
man makes a feoffment to the w/¢ of his will, he hath 


the we in the mean time; and when the feoffor by 


will limits the eftate purfuant to his power, the eftate 
‘takes effect by the feoffment, and the w/é is directed by 
the will. Lutw. 823. 6 Rep. 17, 18. If ufès are fęt- 
tled upon condition, the condition. muft firft be perform- 
ed; and a future w/e may well arife upon the non-per- 
formance of a condition, 2 Lill. Abr. 668. 

‘there may be a future /pringing ufe, without a pre- 
cedent eftate made to fupport it, as a man covenants to 
ftand feifed after his death to the w/e of his kinfman and 
his heirs, the eftate in the mean time is in him ; for it 
cannot pafs out of him during his life, and therefore in 
cafe of covenant he hath fuch eftate. 1 Rep. 154. 2 
Lev. 77. ee 

An w/e is conftrued as favourably as may be, to com- 


` ply with the intent of the party: Intention is the foun- 
dation uf w/s, but it ought to be out of the words of 


the deed, to be agreeable to law, amd collected and taken 
from’ the intire deed. 1 Mod. 98. Lutw. 700, 790. 
If the meaning of the party doth appear, that he in- 
tended to pafs his eftate by way of raifing an u/e; there 
the words give, grant, &c. fhall enure as a covenant to 
ftand 1eifed: But where it doth not appear, that he in- 
tended to pafs it by way of w/z, but by conveyance at Com- 
mon law, no w/e is raifed. March 50. Lands being once 
fold and fettled to y/es, the party that makes the u/e may 
not create any farther w/es / Where the eftate out of which 
an yfe arifeth is gone, the w/e is gonë likewife ; and u/s 
may he made void by releafe, or power of revocation. 
Dyer 186. 1 Inf. 237. Deeds of gift of goods, &e. 
made in truft to the w/e of the grantor, fhall be void. 3 
Hen. 7. c. 4. And no xf will prevent dower of a wo- 
man after her hufband’s death, Gc. See Covenant to 


fiand feifed. 


not adevife to any /uperffitious ufes. 
And where certain profits arifing out of lands are given to 
Juperfiitious ufes, the King fhall have only fo much of the 
yearly profits, which were to be applied to the /uper/fitious 
wes; though when the land itfelf is given by the telta- 
tor, declaring that the profits, without faying how much 
fhall be employed for fuch u/s, in this cafe the King hall 
have the land itfelf. 


apply it to charity. 
under Mortmain; and the 1 Geo. 1. 


in the proper county, &e. 
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Gilbert’s Law of Ufes, Lord Bacon's Law 
Trads. § New Abr. and 22 Vin. Abr. Tit. Ufes, and 
Black. Com. 2 V. 327, &c. 

Superttitious ules. By ftatute, a devife of lands or 
goods to /uperftitious ufes, is where it is to find or maintain 
a chaplain or priet to pray for the fouls of the dead, or 
lamp in a chapel, a ftipendiary priet, &c. Thefe, and 
fuch like, are declared to be fuper/fitious ufes ; and the lands 
and goods fo devifed are forfeited tothe King. 1 Ed. 6. c. 
14. Buta man devifed lands to truftees and their heirs, 
to find a prieft, to pray for his foul, fo long as the laws of 
the land would permit; and if the laws would not permit 


it, then to apply the profits to the poor, with power to con- 


vert the profits to either of the faid u/s ; adjudged this was 
3 Nelf. Abr, 259. 


Moor 129. Ifa fum certain is given 
to a prieft, and other goods which depend upon the /uper- 


fritious ufe, allis forfeited to the King; yet if land, tc. is 
given to find an od/t, or anniverfary, and for another good 
uje ; and there is no certainty how much fhall be employed 
to the fuperfiitious ufe, the gift to the good wf thall pre- 
ferve the whole from forfeiture. 4 Rep. 104. 2 Roll. 205. 
It has been held, where a /uperftitious ufe was void, fo that 


the King could not have it ; that it was not fo far void, as 
to refult to the heir at law ; and therefore the King may 
1 Salk. 163. See the Stat. 23 H. 8. 
Title Forfeiture. 
Ufer ve Pétion, Is the purfuing or bringing an action, 
Broke 64. 

Wher, (Fr. Huifier, a door-keeper) Is an officer in the 


King’s houfe, as of the privy chamber, &c. And there 
are u/bers of the courts of Chancery and Exchequer. 


Gifucaption, (U/ucaptio) Signifies the enjoying by con- 


tinuance of time ; a long poffeflion, or prefcription. Terms 
de Ley. 7 


Wlufrutuarp, (Ufufruđuarius) One that hath the w/t 


and reaps the profit of a thing. 


Wurious contrait, Is any bargain or contraé, where- 
by any man is obliged to pay more intereft for money. 
than the law allows. See U/ury. 

GWfurpation, (U/urpatio) Is the ufing that which is ano- 


ther’s; an interruption or difturbing a man in his right 
and poffeffion, ée. And u/urpations in the Civil and Ca- 


non law are called intrufions ; and fuch intruders having 
not any right fhall fubmit, or beexcommunicated and de- 
prived, &c. by Boniface’s Conftit. Gibf. Codex 817. The 


ufurpation of a church benefice is, when one that hath no 
right, prefenteth to the church, and his clerk is admitted 


and inftituted intoit, and hath quiet poffeffion fix months 
after inftitution before a guare impedit brought: It mutt 
commence upon a prefentation, not a collation; becaufe 
by a collation the church is not full, but the right pa- 
tron may bring his writ at any time to remove the ufur- 
per. 1 Jnff.227. 6 Rep. 30. And by u/urpation, the fee 
of an advowfon may be gained, as well as the avoidance 
upon which the w/urpation is made: And*the true patron 
cannot remove the incumbent to regain the pofleflion, 
without a writ of right of advowfon, which he is driven 
to for recovery of the inheritance. 6 Rep. 49. 

It has been formerly held, that upon an w/urpation, 
the ufurper gains a fee-fimple in the advowfon; in like 
manner as he who enters into land during a vacation, 
and claims the fame 4s his inheritance by wrong: But 
as the dying feifed of lands in that cafe, will not take 
away the entry of the fucceflor; no more fhall the 
ufurpation on a vacancy, take away his right of prefen- 
tation when the church becomes void. 2 Co. Inf. 360. 
17. Edw. 3. e. 37. At Common law the patron in fee 
was put out of. poffeflion by an u/urpation, and to reco- 
ver the advowfon itfelf by a writ of right; but he hath 
no remedy for the prefentation ac vice, nor if another 
avoidance happen, unlefs he bring his writ of right of 
advowfon, and re-continue the advowfon : If the patron 
had the advowfon in tail, or for life, this turn and alfo 
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his whole advowfon was gone. 3 Salt. 388. An ufurpa- 
tion upon a leffee for years, gains the fee-fimple, and 
puts the true patron out of poffeflion ; and though by the 
Stat. Wefim. 2. he in reverfion after the determination of 
the leafe for years, may have a gaare impedit. when the 
church is void, or may prefent; and if his clerk is infi- 
tuted and inducted, then heis remitted to his former title; 
yet till that is done, the x/urper hath the fee, and the writ 
of right of advowfon lies againft him. Hutt. 66. 3 Salk. 
389. Upon the Stat. 1 Eliz. if an wfurpation be on a 
bithop, it hall bind him ; but his fucceffor may prefent to 
the next avoidance, or bring a quare impedit, although 
he is out of poffeffion: All w/urpations fhall bind the bifhop 
who fuffers them, not their fucceffors. 1 Leon. 80. 2 Cro. 
673. 

No one can w/furp upon the King; but an u/urpation 
may difpoffefs him of his prefentation; fo as he fhall be 
obliged to bring a guare impedit ; though it will not fo 
divett his eftate in an advowfon, as to bind his inheritance, 
and put him toa writ of right. 3 Salk. 389. One Co- 
parcener or jointenant, €c. cannot w/urp upon the other: 
But where there are two patrons of churches united, if one 
prefents in the other’s turn, it is an w/urpation; for they 
are not as coparceners, who are privy in blood. Dyer 259. 
17 Edw. 3. If one prefents to a church in time of war, 
the prefentment fhall not put the rightful patron out of pof- 
feflion : Anda prefentation which is void in law, as in cafe 
of fimony, or toa church that is full, @&c. makes no w/ur- 
pation. 2 Rep. 93. Wood's Inf. 160. Alfo by a late fta- 
tute, no u/urpation on any avoidance, fhall difplace the 
etate or intereft of any perfon intitled to an advowfon ; or 
hinder him to prefent upon the next avoidance, or to main- 
tain a guare impedit to recover poffeflion, Ge. 7 Ann. c. 18. 
This ftatute hath quite altered the law concerning x/urpa- 
tions of churches. Mallor. 2. Imped. 146. See Black, 
Com. 3 V. 242. 

Glurpation of Franchifes and Liberties, Is when a 
fubjec&t unjuftly ufes any royal franchifes, @c. And it is 
faid to be an w/urpation upon the King, who fhall have the 
writ of go warranto againit the wfurpers. See Quo War- 
ranto, and Black. Com.3 V.262. 

Utury (Ufira) Is money given for the w/z of money; 
and is particularly defined to be the gain of any thing by 
contract above the principal, or that which was lent, ex- 
atted in confideration of lvan thereof, whether it be of mo- 
ney, or any other thing. 3 Ief. 151. Some make zfury 
to be the profit exaéted for a loan made to a perfon in 
want and diftrefs ; but properly it confifts in extorting an 
unreafonable rate for money, beyond what is allowed by 
Jatate. The letting money out at intere, or upon u/ury, 
was againft the Common law; and in former times, if 
any one after his death had been found to be a w/urer, all 
his goods and chattels were forfeited to the King, &e. 
And according to feveral ancient ftatutes, all w/ury is un- 
lawful ; but'at this time neither the Common or Statute 
law, abfolutely prohibit u/ury. 3 Taf, 151, 152. 

Though exeeflive u/fzry is liable to forfeiture of treble 
value of the money taken by ftatute; and if judgment 
cannot be given on the flatute, if it be found that a per- 
fon took money for forbearance by corrupt agreement, 
judgment may be given againft him at Common law, 
which is fine and imprifonment. - 3 Salk. 391. 

Reafonable interet may be taken for the ufe of mo- 
mey at this day: The Stat. 27 Hen. 8. cap.g. allowed 
10/. per cent. for money lent on mortgages, &e. The 
13 Eliz. c.'8. ordained 8/. per cent. And the 21 Fac. 
t.c. 17. “the eke interit: "The “12 “Car, 2. °c. 13: 
lowered the interet to 6/. per cent. And the 12 Aun. 
cap. 16. to 5. per centum per annum. But itis faid, that 
the Stat. 13 Eliz. and z1 Fac. 1. allowed not u/ury, but 
punifh the excefs of it; and the 12 An. is called the 
Statute againkt Exceffive Usury. 

By the Stat. 12 Ann. c. 16. no perfon fhall take di- 
rectly or indire&tly, for loan of any money, or any thing, 
above the value of 57. for the forbearance of roo. fora 
year, and fo proportionably for a greater or lefs fum ; 
and all bonds, contracts, and affurances made for pay- 
ment of any principal fum to be lent on u/ury, above the 
rate of 5 Z. per cent. 'fhall:be void: And whoever thall 
take, accept or receive by way of corrupt bargain, loan, 
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&Je, a sreater intereft, Thall forfeit treble the value of 
the money lent; and feriveners, folicitors, and drivers of 
bargains, ate not to take above 5s. for procuring the 
loan of 100 /, for a year, on pain of forfeiting 20/, &c. 


It hath been adjudged on this ftatute, that a contract 


for G1. per cent. made before the ftatute, is not within 
the meaning of it; and therefore that it was fill lawful 
to receive fuch interet, in refpect of any fuch contrat: 


And if a man, when interet was at 67. per cent. lent 


money at that rate, and after the ftatute comes and finks 
the intereft to 5/. per cent. if he continues the old in- 
teret on that bond, the bond fhall not be void as su- 
rious; but it is faid the party fhall be liable to forfeit 


treble value. 1 Hawt. 246. 1 Mod. 69. The receipt 


of higher intereft than is allowed by the ttatute, by virtue 
of an agreement fubfequent to the firft contract, doth 


not avoid an affurance fairly made; and a bond’made 
to fecure a juk debt, payable with lawful intereft, fhall. 
not be avoided by a corrupt a/urious agreement between 


others, to which the obligee was no ways privy: Nor 


fhall miftakes in drawing writings make void a fair agree- 
ment. bid. 

If the original contra&t be not w/urious, nothing done 
afterwards can make it fo: And a counter-bond to fave 


one harmlefs againft a bond made upon a corrupt agree- 
ment, will not be void by the ftatutes. 
ginal agreement be corrupt between all the parties, and 
{o within the ftatute, no colour will exempt it from the 
danger of the ftatutes againft wfury. 1 Brownl. 73. 2 And. 
428. 4 Shep. Abr.a7o. A fine levied, or judgment fuffered 


But if the ori- 


as a fecurity for money, in purfuance of an u/urious con- 
tra&t, may be avoided by an averment of the corrupt 
agreement ; as well as any common fpecialty, or pa- 
rol contract: And it is not material, whether the pay- 
ment of the principal and the w/urious interet, be fe- 
cared by the fame, or by different conveyances ; for all 
writings whatfoever for the ftrengthening fuch a con- 
tract are void ; alfo a contraét referving to the lender a 
greater advantage than allowed, is w/wrious, if the whole 
is referved by way of intereft, or in part only under 
that name, and in part by way of rent for a houfe, let 
at a rate plainly exceeding the known value; fo where 
part is taken before the end of the time, that the bor- 
rower hath not the profit of the whole principal mo- 
ney, &c. 1 Hawk, P.C. 248. -3 Nelf..Abr. 509. 

By Holt chief juftice, if 4. owes B. 1007. who de- 
mands his money, and 4. acquaints him, that he hath 
not the money ready, but is defirous to pay it, if B. 
can procure it to be lent by any other perfon; and there- 
upon B. having prefent occafion for his money, ‘contratts 
with C. that if he will lend 4. 1007. he will give him 
1o/. on which C. lends the money, and the debt is paid 
to B. this is a good and lawful contraé, and not s/w- 
rious between B. and G. Carthew’s Rep. 252. tis not 
ufery, if there be not a corrupt agreement, for ‘more 
than the ftatute interet; and the defendant fhall not be 
punifhed, unle he receive fome part of the money in 
affirmance of the w/urtous agreement. 3 Salk. 390. 

There can be no w/ury, without a loan ; andthe court hath 
diftinguifhed between a bargain and aloan. 1 Lufw. 273. 
Sid. 27. lfa man lend another 100/. for two years, to 
pay for the loan 307. and if he pays the principal at the 
year’s end, he Mall pay nothing for intereft ; this is not 
ufury, becaufe the party may pay it at the yeat’s end, and 
fo difcharge himfelf. ‘Cro. Jac. 509. 5 Rep. 69. And 
it is the fame where a perfon by {pecial agreement, is to 
pay double the fum borrowed, Wc. by way of penalty, 
for non-payment of the principal debt; the penalty being 
in lieu of damages, and the borrower might repay the prin- 
cipal at the time agreed, and avoid the penalty. 2 žut. 
83. ` 2 Roll. Abr. 801. : 

A man furrenders a ‘copyhold eftate to another upon 
condition that if he pays 8o/. at a certain day, then the 
furrender to be void; and ufter it is agreed between them 
that the money fhall not be paid, but that the furren- 
deror fhall forfeit, &c. In confideration whereof, the 
furrenderee promifes to pay to the furrenderor ona certain 
day 6o/. or 67. per annum from the faid day pro xnju & 
interefe of the faid 6o0/. till that fum is paid: This6/ 
hall be taken to be żzterefe damnorum, ‘and not leeris 

and 
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and-but limited as a penalty for non-payment of the 6o/. 
as a nomine pene, Se. 2 Roll. Rep. 469. 1 Danov, 
Abr. 44. Ona loan of 1oo/, or other fum of money 
ae for a year, the lender may agree to take his intereft half- 
Bo.” yearly, or quarterly ; or to receive the profits of a manor 
= ordands, @%¢. and be no wfury, though fuch profits are 
A rendered every day. Cro. Jac. 26. 

If a grant of rent, or leafe for 20/. a year of land which 
is worth roo /. per annum be made for one ‘hundred 
pounds, it is not w/erious; if there be not an agreement, 

; that this grant or leafe fhall be void, upon payment of 
Ty the principal and arrears, ĉc. Fenk. Cent. 249. But if 
two men {peak together, and one defires the other to Jend 
him an hundred pounds, and for the Joan of it, he will 
Me give more than legal intereit; and to evade the ftatute, 
=i be grants to him 30/7. per Annum out of his land for ten 
years, or makes a leafe for one hundred years to him, 
A and the leffee regrants it upon condition that he fhall pay 
w 301. yearly for the ten years: In this cafe it is xfury, tho’ 
vi ‘the lender never have his own hundred pounds again. 1 
+ Cro. 27. See 1 Leon. 119. 
A man granted a large rent for years, for a fmall fum 
\ of money : The ftatute of y/ury was pleaded ; and it was 
oy adjudged, that if it had been laid to be upon a loan of 
money, it had been w/urious; though it is otherwife if 
it be a contraét for an annuity. 4 Shep. Abr. 170. If 
one hath a rent-charge of 30/. a year, and another afk- 
eth what he fhall give for it, and they agree for 100 /. 
this is a plain contratt for the rent-charge, and no fury, 
. 3 Nelj: 5:0. The grant. of an annuity for lives, not 
i > only exceeding the rate allowed for interet, but alfo 
_ the proportion for contraéts of this kind, in confideration 
_ Of a certain fum of money, is not within the ftatutes 
againit wfury; and fo of a grant of an annuity, on con- 
dition, &¢. Cro. Fac. 253. 2 Lev. 7. Seer Sid. 182. 
Where intereft exceeds 5/. per cent. per annum ona bond, 
if poflibly the principal and intercft are in hazard, upon a 
contingency, or cafualty; or if there is a hazard that 
one may have lefs than his principal, as when a bond is to 
= pay money upon the return of a fhip from fea, Wc. thefe 
= are not ufury, 2 Cro. 208, 508. 1 Cro. 27. Show. 8. 
Though where B. lends to D. three hundred pounds on 





gE bond, upon an adventure during the life of £. for fuch a 
== time; if therefore D. pays to B. twenty pounds in three 
i, months, and at thé end of fix months, the principal fum, 

B with a further premium, at the rate of 6d. per pound a 

ke month ; or if betore the times mentioned £. dies, then the 


A bond to be void: This differing from the hazard in a 
a boitomry bond, was adjudged an u/urious contrat. Car- 
thew 67, 68. Comberb. 125. 

One huncred pounds is lent to have 120/. at the year’s 
end, upon a calualty; if the cafualty goes to the inte- 
; rèt only, and not the principal, it is w/ury: The dif- 
ference in the books is, that where the principal and 
i ihtereft-are both in danger of being loit, there the con- 
= ç traĝ for extvaordinary interet is not u/urious ; but when 
= the principal is well fecured, it otherwife. 3 Salk. 
391. Difcoanting notes beyond legal intereft held w/uricus. 
_ 2 Strange 1243. A perfon fecures the intereft and princi- 

pal, if it be at the will of the party who is to pay, it is no 

ujury. 2 Cro, 509: Anda lender accepting a voluntary 
gratnity from the borrower, on payment of the principal 
= and intereft ; or receiving the inteveit before due, &c. with- 
ma out any corrupt agreement, fhall not be within the ftatutes 


} 


again fary, 2 Cro. 677, 3 Cro. çor. Alfo if one | 


‘ME gives an w/urious bond, and tenders the whole money ; yet 
if the party will take only legal interet, he fhall not for- 
feit the treble value by Statute. 4. Leon. 43. Judgment on 
an inditment for w/ury was arrefted, becaule it only laid a 
‘corrupt agreement, without any loan, or taking exceflive 
‘antereft in purfuance of it. 2 Strange $16. 

’ On an infornyation upon the ftatate of ufury, he who bor- 
rows the money may be a witneds, after he hath paid the 
money. Rayw.1g1. But cannot bea witnefs to prove the 
repayment of the money, becaufe till that is proved he is 
no witne at all, 1 Sorange 633. ln a&tion for u/ury, a 
corrupt agreement mut be fet forth: It is not fufficient 
to plead the ftatute, and fuy that for the lending of 207. 
the defendant took more than 5/, per cent. without fet- 
ting forth a corrupt agreement or contra. Lutze. 466. 


Po 





2 Lill. 672. 3 Nel/514. In calfe of ufury, &c. an ób- 
ligor is admitted to aver againft the condition of a bond, 
or againtt the bond itfelf, for neceflity’s fake. Pa/ch. 6. 
W.SM. B.R. 

As to pleading the flatute of wfury, vide Com. 
Dig. 5 V. Vit. Pleader. Alfo fee farther on this fubjett, 
5 New Abr. and 22 Vin. Abr. Tit. Ujury. See as to ufury 
Black. Com. 2V.455. 44.115, 156. 

Utas, Ofava, ls the eighth day following any term 
or feaft; as the utas of St. Michael, &c. And any day 
between the feaft and the Ofave is faid to be within the 
utas : The ufe of this isin the return of writs; as ap- 
pears by the Svat. 51. H. 3. 

Wtenfit, Is any thing neceflary for w/e and occupation ; 
houfhold Ruf. Cowel. 

Uterinus Frater. A brother by the. mother’s fide. 
Frater fratri uterino non Juccedit in hareditate paterna. 
Fortefc. de Laud. LL. Angl. 5. 

Gitfangchet, (Fur extra’ captus, filicet, extra dominium, 
vel jurifdictionen,) Is an ancient privilege or royalty 
granted to a lord of a manor, by the King, which gives 
him power to punifh a thzef dwelling out of his liberty, 
and committing theft without the fame, if he be taken 
within his fee. Bradton, lib. 2. traG, 2. cap. 35. fays 
thus, Utfangthef dicitur extraneus latro, veniens aliunde de 
terra aliena, & qui captus fuit in terra ipfius qui tales ha- 
bet sibertates. See Outfangthef. 

Wtlagato capiendo quando utlagatur in uno comi- 
tatu &¢ poftea fugit in alium, Isa writ, the nature where- 
of is fufficiently exprefled by the name. See Reg. Orig. 


fol. 133. 


Wtlegh, (Urblagus,) An outlaw, fignifies Bannitum 
extra legum. Fleta, lib. 1. cap. 47. See Outlaw. 

Utlawep, (Urlagaria, vel Utlagatio) See Outlawry. 

Vitlepe (Sax.) Signifies an efcape of a felon out of 
prifon. Fleta, lib. 1. c. 47. ? 

Utrum, A writ now of little ufe. 
Afije de utrum. 

Utter Warrifters, (Juris confulri) Are barrifters at 
law, newly called, who plead without the bar, @c, Vide 
Barrifter. À 

Uttering falfe Wonep. By ı G 2 P. B M. eir 
If any perfon bring into the realm falfe or counterfeit 
foreign money, being current here, knowing the fame 
to be falfe, and fhall utter the fame in payment, they fhall 
be deemed offenders in high-treafon. See Black. Com. 
4 V. 89. By 15 & 16 Geo. 2. ¢. 28. If any perfon 
fhall tender in payment any counterfeit coin, knowing 
it fo to be, he hall for the firt offence be imprifoned 
fix months, and find fureties for his good behaviour fix 
months more ; for the fecond offence fhall be imprifoned 
and find fureties for two years; and for the third of- - 
fence fhall be guilty of felony without benefit of clergy. 
See the Star. and Black. Com. 4V. 99. 

Wulyaris Wurgatio. The moit ancient fpecies of 
trial, was that by ordeal, which was peculiarly diftin- 
guifhed by the appellation of Judicium Dei; and fome- 
times vulgaris purgatio, to diltinguifh it from the ca- 
nonical purgation, which was by the oath of the party. 
See Black. Com. 4. V. 336. 

GWitiva, A wound in the face 
componat, Leg. Sax. 

Wiultus de Luca, The image of our crucified Saviour 
kept at Lucca in the church of the Holy Crofs: And ill. 
1. called the Conqueror, often fwore per Janum vultum 
de Luca. Eadmer. lib. 1. Malmfb. lib. 4. 

Wrorium, A mul& or fine paid for not marrying. 
Litt, Did, 


Terms de Ley, See 





Vultivam 50 fa. 


W. 


Boe, (Vado) To wade or ford over a river 
Litt, : 

Wtaftozs, (Waftores) Are conductors of veffels at fea ; 
King Edw. 4. conftituted certain officcrs with naval 
power, whom he filed cu/tedes, conductores, and waftores, 
to guard our, fifhing vefiels on the coafls of Norfolk and 
Sufolk, Pat. 22 Edw. 4. 

: wage, 


WAG 


Mage, (Vadiare, from Fr. Gage) Signifies the giving į 
of feeurity for performance of any thing ; as to wage or 
gege dediveronce, to wage law, &c. Co. Litt. 294. 

(ager of Wattcl. A fpecies of trial of great anti- 
quity, but much difufed ; though fill in force if the par- 
ties chufe to abide by it. ‘This mode of trial was ufed 
in the court-martial, or court of chivalry and honour : 
In appeals of felony; and on iffues joined in writs of 
right. See Black. Com. 3 V. 337, 339.1ii. 47. 340. 
411s 4143417. 

@ager of Haw, (Vadiare Legem) Is where an action 
of debs is brought againt a man upon a fimple contract 
between the parties, without deed or record ; and the de- 
fendant {wears in court in the prefence of his purgators, 
that he oweth the plaintiff nothing in manner and form as 
he hath declared : And the reafon of waging of law is, be- 
caufe the defendant may pay the plaintiff his debt in pri- 
vate, or before witneffes who may be all dead, and there- 
fore the law atlows him to wage his law in his difcharge ; | 
and his oath fhall rather be accepted to difcharge himfelf, | 
than the law willfutfer him to he charged upon the bare 
allegation of the plaintif. 2 Inf. 45. Wager of law is | 
ufed in actions of debt without fpecialty ; and alfo in 
atiion of detinue, for goods or chattels lent or left with 
the defendant, who may fwear on a book, and certain | 
perfens with him, that he detaineth not the goods in 
manner as the plaintiff has declared, and his compurgators | 
are to be fix, eight or twelve of his neighbours, as the 
court fhall aflign him. Terms de Ley. 

The manner of waging law is thus: He that is to 
do it, muft bring fix compurgators with him into court, | 
and itand at the end of the bar towards the right-hand | 
of the chief juice; and the fecondary afks him whe- 
ther he will wage his lazu ? If he anfwers that he will, | 
the judge admonifheth him to be well advifed, and tell | 
him the danger of taking a falfe oath ; and if he fill 
perks, the fecondary fays, and he that waczes his law 
repeats after him: Hear this ye juffices, That I A. B. 
do not owe to C.D. the Jum of, &c. nor any penny thereof 
in manner and form as the Jaid C. D. hath declared againft 
mes So help me God. ‘Though before he takes the oath, 
the plaintiff is called by the crier thrice ; and if he do not | 
appear he becomes nonfuited, and then the defendant goes | 
quit without taking his oath ; and if he appear, and the | 
defendant fwears that he owes the plaintiff nothing, and | 
the compurgators do give it upon oath that they believe he 
{wears true, the plaintiff is barred forever ; for when a | 
perfon has waged his law, it is as much as if a verdi& has | 
paffed againft the plaintiff: If the plaintiff do not appear to 
hear the defendant perform his law, fo that he is nonfuit ; 
he is not barred, but may bring a new action. 1 Ju/f.155. 
2 Lill. Abr. 674. | 

In an action of debt on a by-law, the defendant | 
waged law; a day being given on the roll for him to 
come and make his law, he was fet at the right cor- 
ner of the bar, and the fecondary afked him if he was 
ready to wage his law; who an{wering that he was, he 
laid his hand on the book, and then the plaintiff was cal- | 
led: Then the judges admonifhed him and his compurga- 
tors not to {wear rafhly ; and thereupon he made oath, that | 
he did not owe the money modo & forma as the plain- 
tiff had declared ; and then his compurgators, who were 
flanding behind him, were called, and each of them laying | 
his right-hand upon the book, made oath that they be- | 
lieved what the defendant had fworn was true. 2 Vent. | 
171. 2 Salk. 682. The defendant cannot wage bis law | 
in any action, but perfonal actions, where the caufe is fe- 
cret; and wager of Jaw has been denied on hearing the 
cafe, and the defendant been advifed to plead to ifue, &c. 
Alfo this wager of law being, it is faid, abufed by the in- 
iquity of the times, the law was forced to find another 
way todo juftice, and that was by turning actions of debt 
on fimple contraét, &c. into action upon the cafe by żn- 
debitat. affumpfit, which hath oulted the defendant of his 
ley gager. 2 Lill. 675,676. See Black. Com. 3 V. 341. 
4V. 407, 417. 

Wagering Policies. By Stat. 19. Geo. 2. c. 37. All 
infurances intereft or no intereft, or without farther proof. 
of intereft, than the policy itfelf, or by way 6f gaming or 
wagering, or without benefit of falvage to the infurer, 


| fervant’s oath, 


| the manor. 
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fhall be totally null and void, except upon privateers, 
or fhips in the Spanifo and Portuguefe trade. See the 
Statute. 
agers. By ftatute, all «wagers laid upon a contin- 
gency relating to the late war with France, and all fecu- 
rities, &c. therefore, were declared to be void; and per- 
fons concerned to forfeit double the fums laid. 7 Aez. 
cap. 17. 
pea Is what is agreed upon by a mafter to be paid to 
a fervant, or any other perfon which he hires to do bufinefs 
for him. 2 Lill. Abr. 677. The wages of fervants, la- 
bourers, &c. is to be affeffed by jultices. 5 Eliz. cap. 4. 
1 Jac. 1. cap.6. And juftices of peace may order pay- 
ment of wages for hufbandry, &c. but not in other cafes. 
Mod. Caf. 204, 205. ‘The flatute of labourers wages ex- 
tends to covenant fervants in hufbandry ; though an or- 
der of jufices was quathed in B. R. becaufe made upon the 
without other evidence. 2 Lad. Raym. 
See Servants. Wages of feamen, vide Stat. 4 & 5 
1 Geo. 1. c. 25. For the better adjufting and more 


1305. 


Ann, 


| eafy recovery of the wages of certain fervants, fee Stat. 20. 


Gea: 25 cca TOES 27 Gro. IZA CAO 


Mages of Members of Parliament. The rate of 


| thefe wages eftablifhed in the reign of Edw. 3. was four 


fhillings a day for a knight of the fhire, and two fhillings 


| for a citizen or burgefs. 


Ctaggous and Claggoners, fee Carts, Highways, Turn-' 
ikes. 

á @Gaifs, (From the Sax. Wafian, Fr. Chofe guaive, BE 
Bona Waviata) Are goods which are ftolen and svaved, or 
left by the felon, on his being purfued, for fear of being 
apprehended ; which are forfeited to the King or lord of 
Kitch. 81. 
goods, or having them in his cuftody, and thinking that 
purfuit was made, for hisowneafe and more fpeedy flight, 
flies away and leaves the goods behind him ; then the 
King’s officer or the bailiff of the lord of the manor, with- 
in whofe jurifdiétion they are left, who hath the franchife 
of «waif, may feize the goods to the King’s or lord’s ufe 
and keep them ; except the owner makes frefh purfuit af- 
ter the felon, and fue an appeal of robbery within a year 
and a day, or give evidence againft him whereby he is at- 
tainted, &c, In which cafe, the owner fhall have refti- 
tution of his goods fo ftolen and waved. 21H. 8. cap. 
11. 5 Rep. 109. Goods waived by a felon, in his flight 
from thofe who purfue him, fhall be forfeited: And tho? 
waif is generally fpoken of goods ftolen ; yet if a man 
be purfued with sue and cry as a felon, and he flies and 
leaves his own goods, thefe will be forfeited as goods 
ftolen ; but they are properly fugitive’s goods, and not for- 
feited till it be found before the coroner, or otherwife of 
record, that he fled forthe felony. 3 Hawk 450. 5 
Rep. The law makes a forfeiture of goods waived, as a 
punifhment to the owner of the goods, for not bringing 
the felon to jultice: But if the thief had not the goods 
in his poffeffion, when he fled, there is no forfeiture: If a 
felon fteals goods and hides them, and afterwards flies, 
thefe goods are not forfeited ; fo where he leaves ftolen 


| goods any where, with an intent to fetch them at another 


Time, they are not waived; and in thefe cafes the owner 


| may take his goods where he finds them, without freh 
| fuit, Ge. Cro. Eliz.694. 5 Rep. 109. Moor 785. Waifs 


and j?rays are faid to be nullius in bonis; and therefore 
they belong to the lord of the franchife where found. 
Briton, cap. 17. We read of placita corone & waif, in 
the manor of Upton, &c. in com. Salop. See 22 Vin, Abr. 
408—410, 
Wain, (Plaufrum) A cart, waggon, or plough to till 
land. 

CUainable, ¢. e. That may be ploughed, or manured ; 
land tillable. Chart. fine dat’. 

Wainage, (Wainagium) According to Sir Edw. Ceke, 
fignifies the contenement of a villain ; or the furniture of 
his cart or wain. 2 Infi. 28. And the villain of any 
other, if he fall into our mercy, fhall be amerced faving 
his qaizage. Magn. Chart. c.14. Wainage has been 
alfo ufed for tillage, Mon. Ang. Tom. 2. pa. 612, See 
Gainage. 

Maive, (Waivare) In the general fignification, is to 
forfake ; but is {pecially applied to a woman, who for any 
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rime, for which a man may be outlawed, is termed 
Waive. Reg. Orig. 132. 

@iaiber, Signifies the pafing by of a thing, or a re- 
fufal to accept it: Sometimes it is applied to an eftate, or 
fomething conveyed to a man, and iometimes to a plea, 
&c. And a waiver or difagreement as to goods and chat- 
tels, in cafe of a gift, will be effeGtual. Litt. Sec? 710. 
If a jointure of lands be made to,a woman after marriage, 
fhe may waive this after her hufband’s death. 3 Rep. 
27. And an infant, or if he die, his heirs may by wai- 
ver avoid an eltate made to him during his minority. 1 
Infi. 23, 348. But where a particular efate is given with 
a remainder over, there regularly he that hath it may not 
avaive it, to the damage of him in remainder: Though 
it is otherwife where one hath a reverfion ; for that fhall 

not be hurt by fuch Waiver. 4 Shep. Abr. 192. After 
ko fpecial iffue joined in any action; the parties cannot waive 
‘ft, without motion of court. 1 Keb.225. Aflignment of 
Error by attorney on an outlawry, ordered to be waived, 
and the party to aflign in perfon, after demurrer for this 
caufe. See 2 Keb. 15. 
@Giake, The eve-featt of the dedication of churches; 
` which in many country places, is obferved with featting 
and rural diverfions, &c. Paroch: Antig. 609. 
t: @akeman, (Luaf watchman) the chief magiftrate of 
; the town of Rippon in Yorkfbire, is fo called) Camd. 

- Wales, (Wallia) Is part of England on the wef fide 

formerly divided into three provinces, North-Wales, South- 

Wales, and Weft-Wales, and inhabited by the offspring of 

the ancient Britons, chafed thither by the Saxons, called in 
to affift them againft the P24#s and Sects. Lamb. Stat. Wal- 
lia, 12 Edw. 1. England and Wales were originally but 
one nation, and fo they continued till the time of the Ro- 
man conguet: but when the Romans came, thofe Britons 
who would not fubmit to their yoke, betook them{elves to 
the mountains of Wales, from whence they came again foon 
after the Romans were drove away by their diffenfions here: 
After this came the Saxons, and gave them another diftur- 
bance, and then the kingdom was divided into an epar- 
chy; and then alfo began the Welf to be diltinguithed from 
the Englifh: Yet itis obfervable, that though Wales had 
princes of their own, the King of Exgland had fuperiority 
over them, for to him they paid homage. Camd. 67. 
2 Med. 11. 
' The Stat. 28 Edw. 3. c: 2. annexed the marches of 
yoo perpetually to the crown of England ; fo as not to be 
of the principality of Wales. And by the27 Hen. 8. c. 26. 
Wales was incorporated to and united with England; and 
all perfons born in Wales fhall enjoy the like liberties as 
thofe born in England, and lands defcend there according 
to the Englifh laws: The laws of England are to be exe- 
cuted in Wales; and the King to have a Chancery and Ex- 
Fire at Brecknock and Denbigh : Officers of law and mi- 
nifters fhall keep courts in the Exglifh tongue; and the 
= Wale taws and cuftoms to be inquired into by commifiion, 
= and fuch of them as fhall be thought fit continued ; but the 
= Jaws and cuftoms of North Wales are faved. By 34 & 35 
Hen: 8. cap. 26. A divifion of Wales was made into 
twelve counties; and a prefident and council fhall remain 
ans in Wales and the marches thereof, with officers, &c. Two 
= juftices are to be affigned to hold a feffion twice every year, 
= and determine pleas of the crown, and affifes, and all other 
z s; and juftices of peace fhall be appointed as in Ezg- 
land, &c. The 18 Eliz. cap. 8. enacts, That the King may 
pe 
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We. 5 point two other perfons learned in the laws, to be 
= judges in each of the Wel circuits, which had but one 
= juftice before; or grant commiffions of afiociation, 

Cm A 5 . 

ip sent) Soca ns 

= An office for inrolments was erected, and the fees 











‘and proceedings regulated in pafling fines and recove- 
= ties in Wales, by 27 Eliz. cap.9. Perfons living in 
Wales, may give and difpofe of their goods and chat- 
-tels by will, in like manner as may be done within 
any part of the province of Canterbury or elfewhere. 
788 W.3. ¢. 38. Jurors returned to try iffues in 
= Wales, are to have 6/. a year of freehold or copyhold, 
above reprifes: And none fhall be held to bail in 
- Wales, unlefs affidavit be made that the caufe of action is 
>/. or upwards. 11 12 W. 3. cap. 9. In ations 
e the debt, Gc. amounts not to 10/, in the court of 


great feffions in Wales; the plaintiff fhall fue out a writ of 
procefs, and ferve the defendant with a copy eight days 
before holding of the faid court, €c. who thall appear at 
the return, or before the third court ; or the plaintiff may 
enter an appearance, and proceed. 6 Geo. 2. c. 14. Mur- 
ders and felonies in any part of Wales may be tried in the 
next Englifb. county. 1 Strange 553. A certiorari lies to 
Wales on indi&tments for mifdemeanours: 1 Strange 704. 


` A habeas corpus may be granted of courfe to remove a pri= 


foner from Wales to an Englifh county: 2 Strange 945. 
A prohibition granted to the great feffions to ftay aduit on 
a fubpena ferved out of the jurifdiaion, 1 Strange 630. 
Of procefs into Wales, judgments, and courts there, Se: 
See 3 Nelf. Abr. 519, 520, 522, and Courts of Walesi 
Prince of Wales, vide Prince. 

CUaletheria, The learned Spelman fays fignifies Wallie 
pars: But by others it is interpreted parentela hominis in- 
terfedti ; the fame with valefberia, 

@alifeng, (i. e. Servus) A fervant, or any minifterial 
Officer. Leg. Ine, ¢ 34. 

(Gathers, Are forefers within a certain {pace of ground; 
afigned to their care in forelts, c.  Crompt. Furi/ds 
146. 

tal, Sea-tttall, A bank of earth. See Water- 
age. 

“elalGughant. The demefne lands in Walingham may 
be let by copy; and fhall be copyholds. 35 Hen, 8: 
CS ies 

GGaltham Wlacks. In the reign of K. Geo. 1.’ there 
{prung up a fet of defperate villains called Waltham Blacks, 
headed by one whom they ftiled K. 7ohn; who dlacking their 
faces, and ufing other difguifes, robbed fores, parks, and 
warrens, deftroyed cattle, levied money on their neigh- 
bours, by threats and menaces to fire their houfes, and 
committed divers other violencesand outrages to the great 
terror of the people ; but they were fuppreffed, and declared 
felons, by Stat. 9 Geo. 1. ¢. 22. 

Mandering Soldiers and Mariners. Such, or per- 
fons pretending fo to be, wandering about, and not ha- 
ving a teftimonial from a juflice of peace, &c. guilty of 
felony, per Stat. 39 Eliz. c. 17. which vide. 

Wiang, (Sax.) We ufe for the cheek, or jaw wherein 
the teeth are fet: Hence Chaucer called the cheek-teeth 
or grinders, Wangs or wang-teeth; which is recorded in 
this old way of fealing writings: . 


And in witnefs that this is footh, 

I bite the wax with my wang-tooth, 
tanga, An iron inftrument with teeth. Con/uétud: 
Dom. de Farend. MS. 18. 

@anlals, or driving the wanlafs, is to drive deer to 
a fand, that the lord may have a fhoot; which is one 
of our ancient cuftomary tenures of lands. Blount’s Ten. 
140. 

fant. Whether a man in extreme want of food or 
clothing, may jultify flealing either, to relieve his pre- 
fent neceflity ; hath occafioned great {peculation among 
the writers of general law. Some of our own lawyers 
have held that he might. Britton, c. i0. Mirr. c. 4. 
S-16. But it is now antiquated, the law of England 
admitting no fuch excufe at prefent. 1 Hal. P.C.54. 
Black. Com. 4 V. 31, And we may add, very properly, 
as a judge may refpite, and a merciful king pardon. 
The antient doétrine, if now in force, would open a 
door to many villainies. 

CHapentake, (From the Sax. Weapen, i. e. Arwatura, F 
Tac, tactus) Is all one with what we calla hundred ; fpe- 
cially ufed in the orth countries beyond the river Trent. 
Bra&. lib. 3. Lamb. The words feem to be of Danifh: 
original, and to be fo called for this reafon; when firft 
this kingdom, or part thereof, was divided into wapentakes, 
he who was the chief of the wapentake or hundred, and 
whom we now call a high conftable, as foon as he entered 
upon his office, appeared in the field on a certain day on 
horfeback with a pike in his hand, and all the chief men 
of the hundred met him there with their lances, and touch- 
ed his pike ; which was a fign that they were firmly uni- 
ted to each other, by the touching their weapons. Hoveden. 
Fleta, lib. 2.. But Sir Thomas Smith fays, that antiently 
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mufters were made of the armout and weapons of the feve- 
ral inhabitants of every wapentake; and from thofe that 
could not find fufficient pledges for their good abearing, 
their weapons were taken away, and given to others; from 
whence he derives this word. Rep. Angl. lib. 2. cap. 16. 
Camd. Brit.159. 2 Inf. 99. Stat. 3. Hen. 5. c. 2. 9 Hen. 
6. cap. 10. 15 Hen. 6. cape7. Wapentals hoc eff qui- 
etancia de fectis &S hundredis quod dicitur Wapeatake. MS. 
in Bibl. Cotton. 

Wapping, An act was made for the partition of Wapping 
marfh. Srat. 35. H, 8. c.9. And perfons fheltering them- 
felves from debts, and obftruéting the execution of writs in 
Wapping, Stepney, &c. to be guilty of felony; by 11 Geo. 1. 
mzz: ; 

Tar, (Bellum) A fighting between two Kings, prin- 
ces or parties, in vindication of their juft rights ; alfo the 
ftate of war, or all the time it lafts. By our law, when 
the courts of jultice are open, fo that the King’s judges 
diftribute juftice to all, and protect men from, wrong and 
violence, it is faid to be a time of peace: But when by 
invafion, rebellion, &%c. the peaceable courfe of juftice is 
ftopt; then it is adjudged to be a time of war: And this 
fhall be tried by the records and judges, whether juftice at 
fucha time had her equal courfe of proceeding or not. For 
time of war gives privilege to them that are in war, and 
all others within the kingdom. 1 Jn/}. 249. In the civil wars 
of K. Char. 1. it was computed that there were not fewer 





than 200,000 foot and 50,000 horfe in arms on both, 


fides ; which was an extraordinary hoft, confidering it com- 
pofed of Britains {ufficient to have fhaken Europe, though 
it was otherwife fatally employed. And in ancient times, 
when the Kings of England were to be ferved with foldiers 
in their wars, a knight or fquire that had revenues, far- 
mers and tenants, would covenant with the King by in- 
denture inrolled in the Exchequer, to furnith him with fuch 
a number of military men; and thofe men were to ferve 
under him, whom they knew and honoured, and with whom 
they muft live at their return. 1 Jnf7.71. This was an 
excellent inflitution; but we have had many ftatutes which 
have altered this method of recruiting the army, by in- 
troducing the lifting of foldiers, and retaining them by vir- 
tue of money paid and advanced, &c. The fratute25 Ea'w. 
3. enacted, That none fhould be conftrained to find men of 
arms but by tenure of land, or grant in parliament. And 
what perfons are obliged to attend upon the King, when 
he goes in perfon himfelf to the wars, &c. Vide 11 H. 7. 
c. 18. See Law of arms, and Soldiers. See Black. Com. 1 
KNS a 

Wara, A certain quantity or meafure of ground. Mon. 
Ang. Tom. 1. p. 172: ; 

Ward, (Cufodia) Is varioufly ufed in our old books : 
A avard in London is a diftri& or divifion of the city, com- 
mitted to the fpecial charge of one of the aldermen ; and in 
London there are twenty-fix wards, according to the num- 
ber of the mayor and aldermen, of which every one has his 
ward for his proper guard and jurifdiction. Szow’s Surv. 
A foreft is divided into wards. Manwood, par. 1. p. 97. 
And a prifon is called a ward, Laftly, The heir of the 
King’s tenant, that held zz capite, was termed a Ward, 
during his nonage : But this wardfhip is taken away by the 
Stat. 12) Car. 2. ¢. 24. 

Uarda, The cuftody of a town or caftle, which the 
inhabitants were bound to keep at theirown charge. Men. 
Ang. Tom. t: p. 372. , 

Wardage, (Wardagium) Seems to be the fame with 
Wardpeny. 

Warden, (Gardianus, Fr. Gardin) Is he that hath the 
keeping or charge of any perfons or things by office; as 
the wardens of the fellowthips or companies in London. 
14 H. 8. cap. 2. Wardens of the marches of Wales, &c. 14 
H. 7. cap. 8. Wardens of the peace. 2 Ed. 3. c. 3. War- 
dens of the tables of the King’s exchange. 2 Ed.3. ¢. 7. 
Warden of the armour in the Tower. 1 Ed. 4. c.1. War- 
dens of the rolls of the Chaecery. 1 Ed. 4. c. 5. Warden 
of the King’s writs and records of his court of Common 
Bench. Ibid. Warden of the lands for repairing Rochefer 
bridge. 18 Eliz. c.7. Warden of the ftannaries. 14 Car, 
2. ¢.3. Warden and minor Canons of St. Paul’s church. 
22 & 23 Car. 2. Warden of the Fleet prifon, 8 & 9 W. 
Be C. 27. Ge. See Guardian. 
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Cardmote, (Wardmotus) Is acourt kept in êvery evard 
in London ; ordinarily called the Wardmote court: And the 
wardmote inquelt hath power every year to inquire into 
and prefent all defaults concerning the watch, and con- 
{tables doing their duty ;, that engines, ec. are provided 
againit fire ; perfons felling ale and beer be honeft, and 
fuffer no diforders, nor permit gaming, &c. that they fell 
in lawful meafures ; and fearches to be made for vagrants, 
beggars, and idle perfons, &c. who {hall be punifhed. 
Chart. K. Hen. 2. Lex Lond. 185. _ 

Ctardpeny, Money paid and contributed to watch and 
ward. Domefday. 

Cardivit, Is to be quit of giving money for keeping of 
wards. Terms de Ley: 

ards, Was a court firt erected in the reign of King 
Hen. 8. and afterwards augmented by him with the office 
of Liveries; wherefore it was ftiled the Court of Wardens 
and Liveries, now difcharged by the 12 Car. 2. c. 24: 

@Hato-Statt, The conitable or watchman’s faf: And 
the manor of Langbourn in Effex is held by the dervice of 
the «ard-/faff, and watching the fame in an extraordinary 
manner; when it is brought to the town of Aibridge. 
Camd. 

Ctareitare, To plough up land defigned for wheat in 
the fprin ;, in order to let it lie fallow for better improve- 
ment; waich in Kent is called Summer-land: Hence wa- 
reclabilis campus, a fallow field; campus ad warefam; 
terra wareétata, Sc. 

@ares. Certain wares not to be brought into this realmi 
from abroad, to be fold or exchanged here, on pain. or for- 
feiture. See Stat. 5 Eliz. cap: 7. .* 

Targus, Abanifhedrogue. Leg. Hen. i. cap. 83. 

Carwiftura, Is afed for garniture, furniture, provifion; 
Esc. Pat. 9 Hen. 3. ? 

Warnoth. Itisan ancient cuftom, if any tenant hold- 
ing of the caftle of Dover failed in paying his rent at the 
day, that he fhould forfeit double, and for the fecond fai- 
lure treble: And the lands fo held are called Terris cultis 
E terris de Warnoth. Mon. Angl. Tom. 2. pag. 589. 

Warrant, A precept under hand and feal to fome ofti- 
cer to bring any offender before the perfon granting it: 
And warrants of commitment are iffued by the privy coun- 
cil, a fecretary of Rate, or a juftice of peace, &c. where 
there hath been a private information, or a witne!s has de- 
pofed againft an offender. Wood's Inf. 614. Any one un- 
der the degree of nobility, may be arrefted for a mifde- 
meanor, or any thing done againit the peace of the king- 
dom, by warrant from a juftice of peace ; though if the 
perfon be a peer of the realm, and he muft be apprehended 
for a breach of the peace by procefs out of B. R. &c. 
Dalt. Juft. 263. A conftable ought not to execute a juf» 
tice’s warrant, where the warrant is unlawful, or the juf- 
tice hath no jurifdiction ; if he doth, he may be punifhed. 
Plowd. 394. But if any perfon abufe by throwing in the 
dirt, &c. or refufe to execute a lawful qarrant; it is a 
contempt of the King’s procefs, for which the offender may 
be indicted and fined. Crompt. 149. See Conftable, Fupftices 
of Peace. For the apprehending perfons in any county, 
upon warrants granted by jultices of any other county. 
See Stat. 24 Geo. 2. c. 55. For warrants of difire/s, fee 
Stat. 27 Geo. 2. ¢. 20, f ; 

Warrant of Atrtozucp, Is an authority and power gi- 
ven by a client to his attorney, to appear and plead for 
him; or to fuffer judgment to pafs againft him by confef- 
fing the action, by Nil dicit, non fuminformatus, (Sc. 
although a warrant of attorney given by a man in cultody 
to confefs a judgment, no attorney being prefent, is void. 
as to the entry of a judgment ; yet it may be a good avar- 
rant to appear and file common bail. - 2 Lill. Air. 682. 
A warrant of attorney which warrants the ation, is of 
courfe put in by the attornies for the plaintiff and defen- 
dant; fo that it differs from a letter of attorney which 
paffes ordinarily under the hand and feal of him that makes 
it, and is made before witnefles, &c. Though a warrant 
of attorney to fuffer a common recovery by the tenant, is 


acknowledged before fuch perfons as a commiflion for the ` 


doing thereof dires. Wef?s Symb. par. 2. A warrant of 
attorney filed of any term pendente Lite is fufficient, 1 


Strange 526, 2 Strange 807, Vide Stat. 4 © 5 Ann, c.16. 
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@latrantia Chartac, is a writ that licth where 4 man 
is infeoffed of lands with warranty, and then he is fued 
or impleaded. And if the feoffee be impleaded in aff, 
or other action, in which he cannot vouch or call to war- 
ranty, he fhall have this writ again{t the feoffor, or his 
heirs, to compel them to warrant the land unto him ; 

' and ifthe land be recovered from him; he fhall recover as 

much lands in value againit the warrantor, Ee. But the 

qwarrantia charte ought to be brought by the feoffee de- 
pending the firit writ againft him, or he hath loft his ad- 
vantage. F. N.B. 134. Terms de Ley 372, 588. And 
if a perfon doth infeoff another of lands by deed with 

«warranty, and the feoffee make a feoffment over, and 

taketh back an eftate in fee, the warranty is determined ; 

f - and he fhall not have the writ warrantia charte, be- 

ae caufe he is in of another cekate: Alfo where one makes 

ht a feoffment in fee with warranty againft him and his 

i heirs, the feoffee fhall not a warrantia chartæ upon this 

«warranty againtt the feoffor or his heirs, if he be implead- 

W ed by them; but the nature of it is to rebut againit the 

A feoffor and his heirs. Dalt. 48. 2 Lill: Abr. 684. 

This writ may be fued forth before a man is impleaded 
in any action, but the writ doth fuppofe that he is im- 

i pleaded ; and if the defendant appear and fay, that he is 
not impleaded, by that plea he confeffeth the warranty, 
and the plaintiff fhall have judgment, &c. and the party 
fhall recover in value of the lands again{t the vouchee, 
which he had at the time of the purchafe of his warran- 
tia charte ; and therefore it may be good policy to bring 
it againit him before he is fued, to bind the lands as he 
had at that time; for if he have aliened his lands before 

_ the voucher, he fhall render nothing in value. New Nat. 
Br.298, 299; If a man recover his warranty in war- 
rantia charte, and after he is impleaded; he ought to 
give notice to him againft whom he had recovered, of the 
action; and pray him to fhew what plea he will plead, to 
defend the land, &c. And where one upon a warranty 
doth vouch and recover in value, if he is then impleaded 
of the land recovered, he may not vouch again, for the 

ee warranty was once executed. 23 Ed. 3.12. In awat- 

ranty to the feoffee in land, made by the feoffor; upon 
voucher if fpecial matter be fhewed by the vouchee, when 

. he entered into the warranty, viz. That the land at the 

time of the feoffment was worth only 100/. and now 
vat the time of the votcher it is worth 200/. by the in- 
duftry of the feoffee ; the plaintiff in a warrantia charte; 

-&c, thall tecover only the value as it was at the time of 
the fale. Fenk. Cent, 35. If the vouchee can fhew 
caufe why he fhould not warrant, that muft be tried, é&c. 

@Wartantia Diei, Is an ancient writ lying where one 
having a day afligned perfonally to appear in court to any 
action, is inthe mean time employed in the King’s fervice, 
fo that he cannot come at ,the day appointed: And it is 
direéted to the juftices to this end; that they neither take 

nor record him in default for that time. Reg. Orig. 18. 
#.N.B.17- See Efoin. ` i 

Watrantp, (Warrantia) Is a promife or covenant by 

deed made by the bargainor, for himfelf and his heirs, to 

warrant or fecure the bargainee and his heirs, againit all 

men for the enjoying of the thing granted. Bra@. lib. 2. 
ÈS 5. Waef s Symb. par. 1. 

_ A warranty is real or perfonal; real, when it concerns 
_ lands and tenements, granted in fee, or for life, &c. 
= — And real warranties are either in deed, as by the word 

wrrrantizo or warrant exprefly ; or in Jaw, by the word 

dedi, Fe: Aud a deed of gift and exchange, have a 
warranty in law implied. Litt. 697. Sir Edward Coke 

_ defines a real warranty to be a covenant real annexed to 

_ lands, whereby a man and his heirs are bound to warrant 

- the fame to fome other and his heirs; and that they fhal! 

quietly hold and enjoy the lands, and upon voucher, or 

by writ of warrantia chartæ, to yield other lands and 
= tenements to the value of thofe that fhall be evicted by 
elder title: And warranty being a covenant real, bindeth 

to yield lands in recompence, 1 zf. 365, 384. 

« Warranty is alfo of three forts, viz. Warranty li- 

ie ae l, warranty collateral, and warranty that commences 

by difeifin: Warranty lineal is where a man‘ feifed in fee 
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makes a feoffment, and binds himfelf and his heirs by the 


deed towarraaty, and hath ifue-a fon ard dies, and the 
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warranty defcends to his fon and heir; for if no decd 
with warranty had been made, then the right of the 
lands fhould have défcended to the fon as heir to his fa- 
ther, and he would have conveyed the defcent from father 
to fon: This warranty binds the right of fee-fimple ; but 
not the right of an eitate-tail, unlefs the lineal warranty 
be with aflets in fee-fimple. Litt. .697, 703. 1 Tafi. 
379: 

Collateral warranty is when the party upon whom the 
warranty defcends, cannot convey the title which he hath 
in the land from him that made the warranty, or hew 
that he is his heir, &c. As if tenant in tail difcontinues 
the tail, or alienates the land, and then dieth, leaving 
ifue; and the uncle of the ifue releafes to the difconti- 
nuee with warranty, and dies without iffue; this is a col- 
lateral warranty to the iffue in tail, and bindeth his right, 
without affets, it defcending upon him, and he can’t make 
a title to the intail from his uncle. Litt. 704. 1 Inf. 
373» 375s 

Warranty by diffeifin, is where one that hath no right 
to the frechold of another; entereth and conveyeth it away 
with warranty; which fhall not bind or bar the perfon 
diffeifed, or the right heir that ought to have the land: 
And if where tenant for life, remainder in tail, leafes for 
years with agreement with the leffee, that he fhall make a 
feoffment of the Jand, and then he will releafe with war- 
ranty, which is done accordingly ; adjudged that this 
collateral warranty commencing by diffcifin, fhall not 
bind the heir in tail, upon whom it defcended. Lizz. 
698. 1 Inf. 366,'367. Cro. Car. 483. Accomp, Conv. 
i Val. 56. 

He that makes a warranty, may make it as large, or 
as ftrait as he pleafes; as for himfelf and his heirs, and 
what heirs, ĉe. And if the warranty be made for life, 
or in tail, ’tis good, and fhall bind for fo long only. 1 
Inf. 387: 1 And. 262; 305. But no warranty can in- 
large an eftate granted ; for if the leffor by deed doth re- 
leafe to his leffee for life, and warrant the land to him 
and his heirs, it fhall net make his-eftate greater. 1 Inf. 
389. And where one binds him and his heirs to warran- 
ty; by this they are not bound to warrant new titles, or 
any right that commences after qarranty made, but fuch 
as were in eféatthat time. Bridgm. 77. If one make 
aneftate, and grant to warrant the land, but doth not fay 
for how long; it fhall be taken for fo long as the eftate 
to which the warranp is knit doth lat; A man grants 


“to warrant lands to another, and fays not again{t what 


perfons ; here it will be held a general warranty againit 
all men. 1 Rep. 1. 

A warranty may be annexed to eftates of inheritance 
or freehold, and that not only to hoùfes and lands, but 
alfo rents, advowfons, commons, Fc. which iffue out of 
lands ot tenements. 1 Inf. 366, 389. And to every 
good warranty in deed, to make it binding; the perfon’ 
that doth warrant muft be a perfon able; it is necef- 
fary that there be fome eflate to whic’ the warranty is an- 
nexed, to fupport it; that the warranty defcend upon 
him who is heir of the whole blood by the Common law, 
to him that made it, and not upon another; and that 
the heir claim by the fame right as the anceftors that it 
take effect in the life-time of fuch anceftor ; and he be 
bound thereby ; and the cftate of freehold, which is to 
be barred, be put toa right before, or at the time of the 
warranty ; and that he to whom the warranty defcends, 
have then but tight to the land. 1 Inf. 367, 370, 384, 
388. 10 Rep. 96, 97. If one be a fucceffor only in cafe 
of a corporation, he fhall not be bound by the warranty 
of his natural anceftor ; and he that comes into land mere- 
ly by aét of law, as the lord by efcheat, &c. fhall never 
take advantage of a warranty; but it is otherwife where’ 
the eflate arifes by limitation of ufe, or a common re- 
covery, which is the act of the party. 1 Inf, 370, 3 
Rep. 62. Though if the efate the warranty is annexed 
to be fpent, the warranty is gone: So if a feoffment 
with warranty be made to two or more, and they be- 
ing jointenants, do after by deed make partition. 

But where one enfeoffs two men and their heirs, and a 
feoffment is made in fee by one of them; the other may 
notwithftanding have the benefit of the warranty, 10 
Rep. 96. 6 Rep. 12. 1 Inf. 385. Two perfons make 
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4 feoffment with warranty, the furvivor hall not be charg- 
ed alone, without the heir of the other ; and if both die, 
the heirs of both fhall be equally bound. 3 Rep. 14. | 
All warranties before the Statute of Gloucefter, which 
defcended to thofe who were heirs tothe evarrantors, were 
bars to the fame heirs to demand any of the lands; ex- 
cept the warranty began by diffeifin; That ftatute hath 
ordained, that the warranty of the father fhall be no bar 
to his fon for the lands which come by the heritage of the 
mother ; nor the warranty of the mother be binding to 
the fon for the lands which come by the heritage of the fa- 
ther; but neither the ftatute11 H. 7. cap. 20. or any 
other ftatute hath provided any remedy againit a collateral 
warranty ; therefore fuch warranty is yet in force, and 
fhall be a bar to the iffue in tail. Litt. Terms de Ley 370, 
371. Butby the 4 & 54nn. c, 16, for amendment of the law, 
warranties made by tenant for life, of any lands, coming 
or defcending on him in reverfion or remainder, fhail be 
void; and all collateral warranties made of any lands, 
égc. by any anceftor, who hath not an efate of inheri- 


tance in poffeffion therein, fhall be alfo void againft the. 


Rein, 

If lands are held of a man and his heirs, by certain fer- 
vice, without any claufe of «warranty, they are bound to 
ewarranty ¢ But when the deed is dedi £F conceffi, Fc. to 
be holden of the chief lord of the fee, or of others, and 
not the feoffors and their heirs, referving no fervice, and 
without the aforefaid claufe ; here the heirs of the feoffor 
fhall not be bound to warranty. Stat. 4 Ed. 1. A war- 
ranty according to law is intire, and extends to all the 
lands, and is a bar to every perfon on whom it defcends ; 
and where feveral have a right, jointly or feverally, every 
one of them are barred: Though there is this difference 
as to warranties; where the entry is gone, and only a 
right of action is left, there a warranty defcending upon 
the heir at law, fhall bind: And where there is a right of 
entry, it fhall not bind. 8 Rep. 54. -2 Lill. Abr. 684. 
And if any perfon make a deed with warranty, by which 
his heir fhould be barred, and after the warrantor is at- 
tainted of felony ; his heir fhall not be bound by fuch 
«warranty, for it cannot defcend upon him, the blood be- 
ing corrupted. Litt. 

If a warrunty defcend upon an infant, it fhall not 
bind him, in cafe his entry into the lands be lawful ; but 
he mut take care not to fuffer a defcent after his full age, 
before he hath made his re-entry. 1 Rep. 140. Poph. 71. 
Warranty may be added to any conveyance of lands, te- 
nements, or hereditaments; as upon fines, feoffments, 
gifts, releafe and confirmation, ce. And the ancient 
form of a warranty is in this manner. Et ego præ- 
Jetus A, B. & heredes mei praedid. meffuag. & decem acras 
terre cum pertinentiis Juis, prefato D. heredibus © affig- 
natis fuis conira omnes gentes warrantizabimus in perpe- 
tuum per præfentes, Se. 

Warranty of goods fold, A man offers plate to fale with 
a warranty, and afterwards fells it to the fame perfon for 
lefs money, the warranty does not extend to this fale. 
1 Strange 414; Vide Aion on the Cafe, and Sale. 

Warren, (Warrenna, from Germ. Wahren, i. e. Cüfto- 
dire, or the Fr. Garenne) Is a franchife or place privi- 
leged, by prefcription or grant from the King, for the 
keeping of beafts and fowls of the «warren; which are 
hares and conies, partridges, pheafants, and fome add 
quails, woodcocks and water fowl, Sc. Terms de Ley 
589. 3 Inf. 233. A perfon may have a warren in ano- 
ther’s land, for one may alien the land, and referve the 
franchife: But none can make a warren, and appropriate 
thofe creatures that are fere zature, without licence from 
the King, or where a warren is claimed by prefcription. 
8 Rep. 108. 11 Rep. 87. A warren may lie open; and 
there is no neceflity of inclofing it, as there is of a park. 
4 Inf. 318. If any perfon offend in a free warren, he is 
punifhable by the Common law, and by Stat. 21 Ed. 3, 
And if any one enter wrongfully into any warren, and 
chafe, take or kill any conies, without the confent of the 
owner, he fhall forfeit treble damages, and fuffer three 
months imprifonment, &c. by 22 & 23 Car. 2. c. 25, 
When conies are on the foil of the party, he hath a pro- 
perty in them by reafon of the poffeflion, and action lies 
for killing them ; but if they run out of the warren, and 
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eat up a neighbour’s corn, the owner of the land may kill 
them, and no action will lie. 5 Rep. 104. 1 Cro. 5485 
In wate, Ge. againft a leffee of a warren, the walte 
aligned was for itopping coney-boroughs; and it was 
held, that this ation did not lie, becaufe a man cannot 
have the inheritance ofconies ; and action may be brought 
againtt him who makes holes in the land, but not againft 
him that ftops them, by reafon the land is made better by 
it. Owen 66. 3 Nel/. Abr:'530. ` 
tarfceot, Wasa contribution ufually made towards ar- 
mour, in the time of the Saxons. Leg. Canut. 
«Garth, A cultomary payment for caitle-quard. Blount's 
Ten. 60. : 
Taah, A fhallow part of a river, or arm of the fea$ 
as the wafhes in Lincolnfbire, Ec. Knight 1346. 
(Haffaite, (Sax.) A feftival fong, heretofore fung from 
door to door about the time of the Epiphany. 
ake, (Vafum,) Hath divers fignifications: Firft, 
lt is a {poil made either in houfes, woods, lands, ec. by 
the tenant for life or years, to the prejudice of the heir, 
or of him in the reverfion or remainder. Kitchin, fol. 
168. Whereupon the writ of wafle is brought, for 
the recovery of the thing waffed, and treble damages. 
Wafle of the foret is moft properly where a man cuts 


down his own woods within the foreft, without licence of ` 


the King, or Lord Chief Fufice in Eyre. See Manwood, 
part 2. cap. 8. numb. 4 & 5. Secondly, Wafe is taken 
for thofe lands which are not in any man’s occupation, 
but lie common; which feem to be fo called becaufe 
the lord cannot make fuch profit of them as of his other 
lands, by reafon of that ufe which others have of it in 
pafling to and fro; upon this none may build, cut down 
trees, dig, Ec. without the lord’s licence. ` ‘Thirdly, 
Year, day and wafte, Annus, dies & vaftum, is a pu- 
nifhment or forfeitere belonging to petit treafon or felony, 
whereof fee Staundf. Pl. Cor. lib. 3. cap. 30. And fee 
Year, Day and Wafle. Cowell. 

Wafte is the committing any fpoil or deftruCtion in 
houfes, lands, &c. by tenants, to the damage of the heir, 
or of him in reverfion or remainder: Whereupon the 
writ or action of wafte is brought for the recovery of the 
thing wafted, and damages for the waite done. 5 New 
Abr. 459. 


1. Of the feveral kinds of wafte, and of the Stat. of 
Marlebridge, with ob/ervations thereon. 

2. What as fall be deemed wake. 

3. What wake fhall be deemed excufeable and juftifiable. 

4. Who may bring an attion of wake, and againft whom 
it may be brought. 

5. In what cafes general walte may be refrained by in- 
junction in equity, 

6. What relief may be given in equity in cafes of wakes 

7. Of the procefs, &c. in wafte. 


1. Of the feveral kinds of wafte, and of the Stat. of 
Marlebridge, with ob/erwations thereon. 


There are two kinds of wafte, viz. voluntary or aual, 
and xegligent or permiffive. Voluntary wale may be 
done by pulling down or proftrating houfes, or cutting 
down timber-trees: negligent wate may be by fuffering 
a houfe to be uncovered, whereby. the fpars or rafters, 
planches or other timber of the houfe are rotten. 1 Infe 
$3. a. Vide Dyer 38. pl. 35. Owen 92. Dyer 281. 
pl. 21. 

The ftatute of Marlebridge, 52 Hen. 3. ¢. 23. fe@. 2e 
enacts, that ‘¢ Farmers, during their terms, fhall not make 
waite, fale, nor exile, of houfes, woods and men, nor of any 
thing belonging to the tenements that they have to farm, 
without fpecial licence had by writing of covenant, ma- 
king mention that they ’may do it; which thing if they 


do, and thereof be convict, they fhall yield full damage, — 


and fhall be punifhed by amerciament grievoufly-” 

This a&t provideth remedy for wafte done by leffee for 
life, or leffee tor years, and it is the firt Natate that gave 
remedy in thofe cafes: For the rule of the Revifter is, 
that there are five manner of writs for waite, viz. two at 
the Common law, as for wafte done by tenant in dower, 


or by the guardian ; and three by ftatute or fpecial law, 
AS 














4s againft tenant for life, tenant for years, and tenant by | 
the cartefy. 2 Inf. 145.) ‘This ftatute is a penal law, 

‘and yet becaufe it is a remedial law, it has been inter- 

preted by equity. Arg. 10 Mod. 281. In cafe of Ham- 

mond v. Webb. 

Farmers] Here farmers do comprehend all fuch as hold 
by leale for life or lives, or for years, by deed or without 
deed. 2 Inf. 145. It has been refolved likewife that 
it fhould extend to ftrangers. Arg. 10 Mod. 281. In 
cafe of Hammond v. Webb. Altho’ the Regitler fays 
JSeiend’ that per fatutum de Marlebridge, cap. data 
Suit quedam probibitio wafli verfus tenentum kitir; 
‘which is true; yet the ftat. extends to farmers for life 
alio, but this a€t extended not to tenant by the curtefy, 
for heis not a farmer, but if a leafe be made for life or 
_ years, he is a farmer tho’ no rent be referved. 2 Taf. 
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Shall not make wafle] By thefe words. they are, prohi- 
bited to /ufer walte, for it has been refolved that.this a&t 
extends to wafte omittendo, tho’ the word is faciant, which 
literally imports a@ive wake.: Arg. 10 Mod. 281. In 
cafe of Hammond v. Webb. 

Nor of any thing] Houfes, woods, and men were be- 
fore particularly named, and thefe words do comprehend 
Jands and meadows belonging to the farm, 2 Inf. 146. 
Alfo thefe general words have a further fignification, 
and therefore, if there had been a farmer for life, or years, 
ofa manor, and a tenancy had efcheated, this. tenancy 
fo efchected did belong to the tenement, that he held in 

. farm, and therefore this extended to it; and the leflor 
fhall have a writ generally, and fuppofe a leafe made of 
the lands efcheated by the leffor, and maintain it by the 
{pecial matter, 2 nf. 146. 

Special licence. by writing] This grant ought to be by 
deed, for all wafte tends to the difinheritance of the lef- 
for, and therefore no man can claim to be difpunithable 
of walie without, deed. 2 Inf?. 146. Likewife this fpe- 
cial grant is intended to be ad/que peepee wafli; with- 
out impeachment of wafte. 2 Inf. 146. 

Yield full damage] And this mut be underftood fuch 
a prohibition of waite upon this ftatute as lay againit a 
‘tenant in dower at the Common law, and fingle damages 
were given by this ftatute againtt leflee for life, and leffee 
for years, 2 Inft. 146. 

But wafte may be committed not only in houfes and 
lands, but in gardens, orchards, timber-trees, dove- 
houfes, warrens, parks, fifh-ponds, and other fubjects of 
property, as will be fhewn. 1 Inf. 53. a. 


2. What aéts fhail be deemed wafte. 
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It has been laid down as a general principle, that the 
law will not allow that to be wafe, ie is not any 
way prejudicial to the inheritance. Hetl. 35. Barret v, 
Barret. Neverthelefs it has been held, oH a leffee or 
tenant cannot change the nature of the thing demifed : 
tho’ in fome cafes,. the alteration may be for the greater 
profit of the leffor. Thus if a leffee converts a corn-mill 
into a fulling-mill, it is wafte ; altho’ the converfion be 
for the leffor’s advantage. Cro. Fac. 182. Civit. Lond. 
V. Greyme. Alfo converting a brewhoule of 120 /. per 
ann. into other houfes let for 200 /. a year, is wate; be- 
caufe of the alteration of the nature of the thing, aad of 
the evidence. 1 Lev. 309. Cole v. Green. 

_ _ We will now confider what fhall be deemed wake with 
refpe&t to particular fubjeéts of property. 

Weaftein lands, _ If the tenant converts arable into wood, 
or é converfo, it is walte; for it did not only change the 
courfe of hufbandry, but alfo the proof of evidence. : Ho- 
bart’s Rep. cafe 296. p. 234. But if a leffeefuffers arable 
land to lie frefh, and not manured, fo that the. land 
grows full of thorns, &c. this is not wafte. but ill huf- 
bandry. 2 Roll. Abr. 814. Likewife, the converfion of 
meadow into arable is waite, for it not only changes the 
courfe of hufbandry, but the proof of his evidence. 1 
Inf. 53- 4 But if meadow be fometimes arable, and. 

- fometimes “meadow, and fometimes pafture, there the 
plowing of it is not- walte. 2 Roil. Abr. 815. Neither 
is the divifion of a. great meadow into many parcels, by. 

_ making of ditches, walte ; for the meadows may be bet- 
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ter for it, and itis for the profit and cafe of the occupiers 
of it. 2 Le. 174. pl, 210. 

Likewife converting a meadow into a hop-garden, is 
not wafte ; for it is employed to a greater profit, and it 
may be meadow again ; per Windham and Rhodes J. But 
Periam {aid tho’ it be a greater profit, yet it is alfo with 
greater labour and charges. 2 Le. 174. pl. 210, But 
converting a meadow into an orchard, is walte, tho’ it Le 
to the greater profit of the occupier. Per Periam. Id. 
ibid. If a leffee ploughs the land ftored with conies, this 
is no wafte ; unlefs it be a warren by charter or prefcrip- 
tion. 2 Roll. Abr. 815. So if a leflee of land deftroys 
the coney-boroughs in the land, it not being a free war- 
ren by charter or prefcription, it feems is not wafte ; for 
a man can have no property in them, but only a poffef- 
fion. Id. ibid. Ow. 66. Moyle v. Moyle. 

It is watte to fuffer of a wall of the fea to bein decay, 
fo as by the flowing and reflowing of the fea the meadow 
or marfh is furrounded, whereby the fame becomes un-e 
profitable. But if it be furrounded fuddenly by the rage 
and violence of the fea, occafioned by wind, tempeft, or 
the like, without any default in the tenant, this is not 
walte. Yetif the tenant repair not the banks or walls 
ayainit rivers or other waters, whereby the meadows or 
marfhes be furrounded and become rufhy and unprofita- 
ble, this is wafte. 4 Inf. 53.6. So a fortiori, if ara- 
ble land be furrounded by fuch default ; for the furround- 
ing wafhes away the marle and other manurance from the 
land. 2 Roll. Abr. 816. 

Wafle in trees and woods. ‘Trees are parcel of the ine 
heritance, and therefore, if a leffee afligneth his term, and 
excepts the timber-trees, it is void; for he cannot ex- 
cept that which doth not belong to him by Jaw. 5 Rep. 
12. Saunders’s cafe. The leffor, after he has madea leafe 
for life or years, may by deed grant the trees, or reafon- 
able eftovers out of them, to another and his heirs ; and 
the fame fhall take effect after the death of the lefflee, 
But fuch a gift toa ftranger is void during the eftate for 
life, becaufe of the particular prejudice which might be 
done to the leffee. 11 Rep. 48., Liford’s cafe... The 
leffee hath but a particular intereft in the trees, but. the 
general intereft of the trees doth remain in the Jeffor: for 
the leffee fhall have the wafte and fruit of the trees, and 
the fhadow for his cattle, &c. But the interet of the 
body of the tree is in the leffor, as parcel of his inheri- 
tance. ‘Therefore if trees are overthrown, by the leffee 
or any other, or by wind or tempeft, or by „any other 
means disjoined from the inheritance, the leffor fhal] have 
them in refpect of his general ownerfhip, 11 Ribs Sr. 
Bowles’s cafe. 

With refpeé to timber-trees, fuch as oak, ote ‘elm, 
(which are timber-trees in all places) wafte may be com=, 
mitted in them, either by cutting them down, or lopping 
of them, or doing any act whereby the timber „may  de- 
cay. Alfo in countries where timber is fearce, and beeches 
or the like are converted to building for the habitation of 
man, they arealfo accounted timber. 1 Infe 53+ 4 5 4« 
4. Thus, wafte may be committed in cutting of beeches 
in Buckinghamfbire, becaufe there by the cuftom of the 
country it is the belt timber.. 2 Roll. dbr—.814. 

So wafte may be committed in cutting of birches in 
Berkfbire, becaufe they are the principal trees there. for 
the moft part. Ibid. If the tenant cut down timber-trees, 
or fuch as are accounted timber, as is aforefaid, this is 
wafte ; and if he fuffer the young germins to be deftroyed, 
this is a deftruction. So itis, if the tenant cut down un- 
derwood (as he may by law), yet if he fuffer the young 
germins to be deftroyed, or if he ub up the fame, this 
is deftruction. 1 Inft. 53.-a. If leffee orhis fervants fuf- 
fer a wood to be open, by which beafts enter and eat the 
germins, tho’ they grow again, yet itis walte; for after 
fuch eating they never will be great trees, but fists. pJ 
Roll. Abr. 815. If a termor cuts down underwood of 
hazel, willows, maple, or oak, which is feafonable, it 
is not wafte. 2 Roll. Abr. 817. If afhes are feafonable 
wood to cut from ten years, it is not wafe to cut them , 
down for houfe-boot. Zbid. 

But if the athes are grofs of the age of nine years, and 
me for great timber, it is wafte to cut them Soya. Id. 
ibid, - 
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If oaks are feafonable, and have been ufed to be cut 
always at the age of twenty years, it is not wafte to cut 
them at fuch age, or under, for in fome countries, where 
there is a great plenty, oaks of fuch age are but feafonable 
wood. Jd. ibid. But after the age of twenty-one years, 
oaks cannot be faid to be wood feafonable, and therefore 
it fhall be wafte to cut them down. Jd. ibid. Cutting down 
of willows, beech, birch, afp, maple, or the like, ftand- 
ing in the defence and fafeguard of the houfe, is deftruc- 
tion, If there be a quickfet fence of white thorn, if the 
tenant ftub it up, or fuffer it to be deftroyed, this is 
alfo deftruétion: And for all thefe and the like deftruc- 
tions an action of wafte lieth. 1 Inf. 53. a. The cut- 
ting of horn-beams, hazels, willows, fallows, though 
of forty years growth, is no wafte, becaufe thefe trees 
would never be timber. Per Meade Juft, Godb. 4. 

1G. 

f If the leffee covenant, that he will leave the wood at 
the end of the term as he found it; if the leffee cut 
down the trees, the leffor fhall prefently have an action 
of covenant: For itis not poffible for him to leave the 
trees at the end of the term. So that the impoflibility 
of performing the covenant fhall give a prefent action on 
a future covenant. But it is otherwife in the cafe of a 
houfe ; for there, though the leffee commit wafte, yet he 
may repair the wafte done, before the term expires. 5 
Rep. 21. Mayne’s cafe. 

The cutting down of trees is juftifiable for houfe-boot, 
hay-boot, plow-boot, and fire-boot. 1 Inf. 53. 6. Hob. 
Rep. c. 296. Br. Wafte, 130. By thé Common law 
leffee fhall have them, though the deed does not exprefs 
it; but if he takes more than is neceffary he fhall be 
punifhed in wafte. Bro. Wafle, pl.30. The tenant may 
take fufficient wood to repair the walls, pales, fences, 
hedges and ditches as he found them, but he cannot make 
new. 1 Inf. 53.6. Cutting of dead wood is no wafte, 
1 Inft.53. But converting trees into coals for fuel, where 
there is fufficient dead wood, is wafte. Td. ibid. 

Wafte in digging for gravel, mines, &c. If the tenant 
digs for gravel, lime, clay, brick, earth or ftone, hid in 
the ground, or for mines of metal or coal, or the like, not 
being open at the time of the leafe, it is wafte. 1 Inf. 
53.6: Ifa man hath land in which there is 4 mine of coals, 
or the like, and maketh a leafe of the land, (without 
mentioning any mines) for life or for years, the leffee for 
fuch mines as were open at the time of the leafe made, 
may dig and take the profits thereof. But he cannot 
dig for any new mine that was not open at the time of 
the leafe made, for that would be adjudged wafte. 1 Inf. 
54.6. Likewife, if there be open mines in the land, and 
the owner leafes it to another, with the mines init, he may 
dig in the open mines, but not in the clofe mines; but 
otherwife it would be if there was not any open mine 
there; for then the leffee might dig for mines, otherwife 
the grant would take no effeét. Jd. ibid. If leffee 
dig flate-ftone out of the land, itis wafte. And, digging 
for tones, unlefs in a quarry, is wafte, though the leffee 
fill it up again. 2 Roll. Abr. 816. Ow. 66. Moyle v: 
Moyle. Likewife, if he have a leafe of land, in which there 
was a coal mine, but not open at the time of the leafe ; 
if the leffee open it, and affigns his intereft, it is ftill 
wafte in the affignee; but where the leafe is of lands, and 
all mines in it, there he may digin it. § Ref. 12. a. b. 
Saunder’s cafe. 

But if leffee of land, with mines of coals, iron, and 
ftone, digs the coals, iron, and ftones, fo much as is ne- 
ceffary for him to ufe without felling, it is not wafte. z 
Rol]. Abr. 816, If a leffee digs earth, and carries it 
out of the land, ation of wafte lies. Jd. ibid. Ifa 
leffee digs for gravel or clay, for repartion of the houfe, 
not being open-at the time of the leafe, it is not wafte, 
any more than the cutting of trees for reparation. 1 
Inf. 53. b. ; 

Wafte in gardens, orchards, fifb-ponds, dove-boufis, parks, 
&c. If the tenant cut down or deftroy any fruit-trees 
growing in the garden or orchard, it is wafte: But if 
fuch trees grow upon any of the ground, which the te- 
nant holdeth out of the garden or orchard, it is no wafte. 
1 Inf 53. a. Breaking a hedge alfo is no wafte. Fd. 
ibid, Likewife deftruction of faffron heads in a gar- 
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den, is not wafte. Bro. Waffe, pl. 143. cites 10H. 7. c: 
z. Ifthe tenant of a dove-houfe, warren, park, vivary, 
eftangues, or fuch like, takes fo many that fo much ftore 
is not left as he found atthe time of the dentife, it 
is wafte. 1Inf. 53. a. Hob. Rep. c.296. Likewife if 
the leffee of a pigeon-houfe ftops the holes, that the 
pigeons cannot build, it is wafte. 1 Inf. 53. a. So 
likewife, fuffering the pales of a park to decay, where- 
by the deer are difperfed ; is wafte. Jd. ibid. Alfo, if 
the lefee of a hop-ground plow it up and fow grain 
there, it is wafte. Ow. 66. Moyle v. Moyle. The 
breaking a weare is wafte, and fo of the banks of a fifh- 
pond, fo that the water and fifh run out. Ow. 66. 
Moyle v. Moyle. 

Wafle with refpe& to houfes. Wafte may be done in 
houfes, by pulling them down or proftrating them; or by 
fuffering the fame to be uncovered, whereby the {pars or 
rafters, planches or other timber of the houfe are rot- 
ten. 1 Inf. 53. a. Default of covertare of an houfe is 
wafte, though the timber be ftanding. 2 Roll. Abr. 
815. But if the houfe be uncovered, when the tenant 
cometh in, it is no wafte in the tenant to fuffer the fame 
to fall down. 1 Inf. 53. a. Though there be no tim- 
ber growing upon the ground, yet the tenant at his peril 
muft keep the houfes from wafting, 1 Inf. 53. a. If 
a leffee rafes the houfe, and builds a new houfe, if ic 
be not fo long and wide as the other, it is wafte. z 
Roll, Abr. 815. So if he rebuilds it more large than ic 
was before, it is wafte; for it will be more charge for 
the leffor to repair it. 1 Inf. $3. a. 

But if a leffee of land makes a new houfe upon the land 
where there was not any before, this is not wafte ; for ic 
is for the benefit of the leffor. 2 Roll. Abr. 815. But 
according to lord Coke, if the tenant build a new houfe, 
it is wafte ; and if he fuffer itto be wafted, it is a néw 
waite. Yet if the houfe be proftratéd by enemies or the 
like, without default of the tenant, or was ruinous at 
his coming in, and fall down, the tenant miay build the 
fame again with fach materials as remain, and with the 
other timber, which he may take growing on the ground, 
for his habitation; but he muft not make the houfe lar- 
ger than it was. 2 Roll. dbr.815. 1 Inf. 53.4. IE 
the houfe be uncovered by tempelt, the tenant muft in 
convenient time repair it. 1 Jif. 53. a. If a lefice 
flings down a wall between a parlour and a chamber, 
by which he makés a parlour more large, it is walte; 
it cannot be intended for the benefit of the leffor, nor is 
it in the power of the leffee to tranfpofe the houfe, 
2 Roll. Abr. 815. So if he pulls down a partition be- 
tween chamber and chamber, it is wafte. Bro. Wafles 
143. Or if a leffee pulls down a hall or parlour, and 
makes a ftable of it, it is wafe. z Roll. Abr. 815. 
If a leffee pulls down a garret over head, and makes it 
all one and the fame thing, it is wafle. Id. ibid. If 
a leffee permits a chamber fore in decafu pro defe@a 
plauftrationis, per qaod grofum maheremium devenit putri- 
dum, E camera illa turpiffima SF fadiffima devenit, akion 
of wafte lies for it. Id. ibid. So if a leffee permits the 
wall to be in decay for default of daubing, per quid ma- 
heremium devenit putridum, aGion of wafte lies. Ld. ibid. 
Breaking of a pale or of a wall uncovered; is not watte. 
Bro. Wafte, pl. 94. But breaking of a wall covered 
with thatch, and of a pale of timber covered, is wafte. 
Id. ibid. Burning the houfe by negligence or mifchance, 
is wafte. 1 Inf. 53. a: But by the 6 Aan. c. 31. No 
ation is to be profecuted againft any perfon in whofe 
houfe or chamber, any fire acelddhitilly begins. If the 
tenant do or fuffer wafte to be done in his houfes, 
yet if he repair them before any action brought, there fi- 
eth no action of wafte againft him, but he cannot plead, 
quod non ficit vaflum, but the {pecial matter. 1 isf. 


3. a. 
3 Wafle in things annexed to the freehold.. The removing 
a poft in a honfe' is wafte. 4z Ede. 3. 6. So the re> 
moving of a door. Id. ibid. 1 Inf. §3- So the réi 
moving of a‘ window. 


bench is wafte; though angexed by the tenant himfeif 
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42 Edw. 3.6. The diggirg 
up a furnace annexed toithe frank-tenement, and felling 
it, is wafte, Bro. Waffe, pl. 143. The removing of 2 
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Bro. Wafle, pl. 143. 1 Inf. 53. a. If wainfcot an- 
nexed to the houfe be taken away, it is wafte. Jd. ibid. 
Of tables dormant and fixed in the land, and not to 
the walls by termor, and taken off within his term, 
waite does not lie; for the houfe is not impaired by it. 
Per Kingsmill J. and Grevil Serj. Bro. Waffe, pl. 104. 

Beating down a wooden wall, or fufering a brick wall 
to fall, is no wafte, unlefs it be exprefsly alledged, that 
the walls were coped or covered. Dyer 108. 6. pl. 31. 
Earl of Bedford v. Smith, If wafte be afligned in pulling 
up a plank floor and mangers of a ftable, plaintiff mutt 
fhew that the fame were fixed. Jd. ibid. If leffee 
ereéts a partition, he cannot break it down without be- 
ing liable to an action of watte, for he has joined it 
to the frank tenement. Mo. 178. Cooke’s cafe. Shelves 
are parcel of the houfe, and not to be taken away ; and 
though it is not fhewed that the fhelves were fixed, it 
ought to beintended that they were fixed. Per Coke Chief 
Juitice. 2 Bulf.113. Lady St. Jobn v. Piott. Pavé- 
ment is a ftructure, for they ufe lime to finifh ir. Zd. ibid. 
If the tenant fuffers the groundfels to wafte, in his de- 


of dirt or dung or other nufance which lies or hangs 
upon it, the tenant fhall be charged, for he is bound to 
keep it in as good cafe as he took it. Ow. 43. Strick- 
lehorne v. Hatchman. 


3. What wafle fall be deemed excufable, and juftifiable. 


It may be obferved in general, that wafte which en- 
fues from the att of God is excufable: Thus if a houfe 
falls by tempeft, the tenant fhall be excufed in aétion of 
wafte ; but if it be uncovered by tempeft, and ftands, 
there, if the tenant has fufficient timber to repair it, and 
does not, the leflor, if the leafe be made on condition of 
fe-entry for wafte, may re-enter, but not immediately 
upon the tempeft, for it is no wafte ’till the tenant fuffers | 
) itto be fo long unrepaired, that the timber be rotted, and | 
then it is wafte. Per Hull. Br. Cond. pl. 40. 

Likewife, if a houfe be abated by lightning, or thrown | 
down by a great wind, it is not waftes 1 Inf. 53. a. | 
So if apple-trees are torn up by a great wind, if leflee | 
afterwards cuts them, it is not wafte. Bro. Wafte, pl. 
39. Ifthe banks are well repaired by the leffee, and the 
water notwithftanding fubverts them, and furrounds his 
meadow, by which «it is become rufhy, it is not wafte, 








2 Roll. Abr. 280. Contra, 20 H. 6. c. 1.6. The leffor 
cannot give trees during the tenant’s leafe. But if he 
grants them to a ftranger, and commands the tenant 


to cut and deliver them, who does it, this fhall excufe 
him in an aétion of wafte. And yet the tenant was not 
bound by law to obey and execute this command. Bro. 
Done, Gc. 13. Tenant in tail may commit wafte in 
houfes as well as in all other parts of the eftate, not- 
withftanding any reftraint to the contrary, and no inftance 
éan be fhewn, where a tenant in tail has been reftrained 
from commiting wafte by injunétion of the court of Chan- 
cery. Caf: Temp. Ld. Talb. 16. Glenorchy v. Bofville. 
If tenant in tail grants all his eftate, his grantee is 
difpunifhable of wafte ; fo fuch grantee’s grantee is alfo 
difpunifhable ; Per Clerk J. 3 Le. 121. pl. 173. Anon. 
If a man devifes land to two in tail, and after the one 
devifee dies without iffue, by which the reverfion in fee 
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fault of defence or removing the water from off them, or | 








of one moiety reverts to the heir of the donor; but the 
other devifee is tenant for life of the whole, and after he 
commits wafte, action of wafte lies againft him by the 
heir of the donor for the one moiety. New Abr. 469. 
But aétion of wafte does not lie againft tenant in tail 
after poflibility, for the greatnefs of the eftate of inheri- 
tance which was once in him ; and alfo, as fome fay, bé- 
` caufe the eftate was not within the ftatute at the creation. 
11 Rep. 80. a. Lewis v, Bowles. 
` Tf lands are given to the hufband and wife, and to the 
h heirs of the body of the hufband, the remainder to the 
hufband and wife, and to the heirs of their two bodies 
begotten, and the hufband dies without ifue: The wife 
fhall not be tenant in tail after poflibility ; for the ré- 
mainder in fpecial tail was utterly void, for that it could 
never take effeét. For fo long as the hufband fhould 
have iffue, it fhould inherit by force of the general tail ; 
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and if the hufband die without iffue, then the fpecial tail 
cannot take effect, inafmuch as the ifue which should in« 
heritin fpecial tail ; muft be begotten by the hufband ; and 
fo the general, which is larger and greater, hath fruftrated 
the {pecial, which is leffer; and the wife, in that cafe, 
fhall be punifhed for wafte. 1 Inf. 28. b. 

It has been agreed, that tenant for years may cut 
wood ; but it has been doubted, if tenant at will may ; 
but it feems, that as long as tenant at will is not coun- 
termanded he may cut feafonable wood, &c. Bro. Wafle, 
pl. 114. Where a man leafes a wood which confifts only 
of great trees, the leffee cannot cut them. Hobart’s Rep. 
Caj: 296. Neverthelefs, if the leflee cuts trees for repa- 
ration, and fells them, and after buys them again, and 
employs them in reparation, yet it is wafte by the fale. 
1 Inf. 53. 6. So if leffee cuts trees, and fells them for 
money, though with the money he repairs the houfe, yet 
it is wafte. Jd. ibid. As to the cutting of timber-trees 
for repairs by leffee, there is no difference whether the 
leffor or leflee covenants to repair the houfes; for in ei- 
ther cafe it is not walte, if leffee cuts them. Mo. 23, 
pl. 80. Anon’. 

If a houfe be proftrated by enemies of the King; or 
fuch like, without default of the leffee, the leflee may 
rebuild it again with the fame materials that remain, and 
may cut other timber upon the land to rebuild it, but 
he muft not make the houfe larger than it was. 1 n/t. 
53-4. So if the houfe was ruinous at the time of the 
leafe, and fell within the term, this is not wafte in the tẹ- 
nant. 1 Inf. 53, a. Bro. Wafe, pl. 130. But the leffee 
fhall not cut trees to make a new houfe where there was 
not any at the time of the leafe. Hobart’s Rep. Caf: 
296. So if a leffee fuffers a houfe to fall for default of 
covering, which is wafte, he cannot cut trees to repair 
the houfe. Br. Waffes pl. 39. And in general, if the 
tenant fuffer the houfe to be wafted, he cannot juftify the 
felling of timber to repairit. 1 Inf. 53. 4. If a houfe 
be ruinous at the time of the leafe, though the lefice is 
not bound to repair it, yet he may cut trees to repair it; 
1 Inf. 54. 6. The tenant may likewife dig for gravel or 
clay for thé reparation of the houfe, though the foil was not 
open when the tenant came in; and it is juftifiable as 
well as cutting of trees. 1 Inf. 53. 4. So with regard to, 
a ftable, if it fall without default of the leffee in time of. 
the leffor, the leffee take trees of the heir to make a new 
ftable, if it be of necefiity. Bro. Wafe, pl. 67., But if 
the ftable falls in default of the leffee, in time of the lef 
for, he cannot in time of the heir cut trees to makea 
new ftable. Br. Waffe, pl. 67. 

Cutting wood to burn, where. the tenant has fufficient 
hedge wood is watte. F. N. B. 59. (M.). Where lef- 
fee for years has power to take hedge-boot by. alignment, 
yet he may take it without affignment ; for the afirmas, 
tive does not take away the power which the law gives 
him. Dy. 19. pl. 115. If leffor excepts his trees in his, 
leafe, the leffee fhall not have fire-boot, hay-boot, &c.which 
he fhould have otherwife ; and the property of the trees 


| is in the leflorhimfelf. 4 Le, 162. pl. 269, Sir Richard 


Lewkner’s cafe. Yet it has been faid, that leffee for 
years, the trees being excepted, has liberty to take the 
fhrouds and loppings for fire-boot; but. if he cuts any 
tree, it fhall be wafte; as well for the lopping as for the 
body of the tree. Ney 29. Rich v. Makepeace, If a tes 
nant that has fire-boot to his houfe in another man’s 
land, cuts wood for that intent to make his boot-wood, and 
the owner of the land takes it away, an action of trover 
and conyerfion lies againft him by the tenant of the land 
who hath fuch fire-boot. Clayt, 40. pl. 69. Coram Berk- 
ley, Anon’. See Dyer 36. pl. 38. Clayt.475 pl. 81. 4 
Lev. 171. Cutting of dead wood is no waite. F. N.B, 
- (M.) í 

7i a man leafes lands with general words of all mines 
of coals, where there is not any mine of coals open at 
the time of the demife, and after the leffee opens.a mine, 
he cannot juftify the cutting of timber-trees for makin 
puncheons, corfes, roll-fcoops, and other utenfils in jad 
about the mine, though without them he could not dig 
and get the coals out of the mine; And this, is like a 
new houfe built after the demife, for the reparation of 
which he cannot take timberupon the land; and it had 


been. 
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been wafte to open it, if it had not been granted by ex- 
prefs words: And it was faid by Hobart, that the law 


had been the fame if the mine was open at the time of 
the demife. Hobart’s Rep. c. 296. Lady Darcy v. Afh- 
with. And fee Hutt. 19. where the cafe is more fully 


reported. 


4. Who may bring an aGion of wafle, and againft whom 
it may be brought. 


By Stat. 13 Edw. 1. cap. 28. the action of wafe ‘is 
given to one tenant in common againft another. 

Where there are tenants in common for Jife, the one 
fhall. not have trefpafs of trees cut againft the other, but 
fhall have watte tro indivi/o, though they are only tenants 
for term of life, &c. but the one may have trefpafs of 
corn cut againitthe other. Br. Wafte, pl. 79. Qu. If one 
coparcener before partition makes feoffment to another, 
and one of them does wafte in the trees, walte lies. 11 
Rep. 49. ai Lifford’s cafe. Likewife, if two jointenants 
do walte, and after the one enters into religion, waite 
lies againft the other alone. 2 Rell, Abr. 828. 

By the 20 Edw. 1. Stat. z. An action of watte is main- 
tainable by the heir for wafte done in the time of his an- 
ceftor, as well as for afte done in his own time. 

This ation mutt be brought by him that hath the im- 
mediate eftate and inheritance in fee-fimple or fee-tail, but 
fometimes another may join with him. 1 Inf. 53. @ 
285. a. It is faid, that the reverfion muft continue in the 
fame {tate that it was at the time of the waite done, and 
not granted over ; for’ tho’ the reverfioner taketh the eftate 
back again, the action is gone, becaufe the eftate did not 
continue: But in fome fpecial cafes an aétion of wafte 
fhall lie; tho’ the leffor had nothing in the reverfion at 
the time of the wafte done: for if a bifhop makes a leafe 
for life or years and dies, and the leffee, the fee being 
void, doth wafte, the fucceffor fhall have an aétion of 
wafte. This is allowed, though the ftatute of 20 Edw. 1. 
fpeaks of thofe that are inheritors. 1 Inj. 53. 6. 356. 
a. 2 Roll. Abr. 825. 

A tenant for life cannot have this a&tion, but a par- 
fon, Fc. may have an’ action of wafte, and ‘the writ 
fhall fay, Ad exheredationem ecclefiz, for it is the dowry of 
the church. If a tenant doth wafte, and he in reverfion 
dieth, the heir fhall not have an aétion -of wafte for 
wafte done in the life of the anceftor : For he cannot fay 
that the wafte was done to his difinherifon, neither fhall 
a bifhop, mafter of an hofpital; parfon, ĉe. have an ac- 
tion of wafte done in the- time of their predeceffors. 1 
Inft. 341. a. 1 Infl. 53. È 356.4. If a leafe is made to 
A. for life, the remainder to B. for life, remainder to C. 
in fee; no action of wafte lieth againft the firft leffee 
during the eftate in the mean’ remainder, for then his 
eftate would be deftroyed. © Otherwife if B. had a mean 
remainder for years, for that would be no impediment, 
the recovery not deftroying the term of years. 5 Rep. 
76, 77. 1 Inft. 54. a. 

If leffee for years commit wafte, and the years do 
expire, yet the leffor ‘hall have an action of wafte for 
treble damages, tho’ he-cannot recover the place wafted ; 
but if the leffor accepteth of a‘furrender of a leafe after 
the wafte done, he fhall not have his aétion of wafte. 
It is faid that if a tenant repairs before action brought, 
he in reverfion cannot have an aétion of wafte; but he 
cannot plead that he did no wafte, therefore*he muft 
plead the fpecial matter. 1 Inf. 283.1 a. 285. a. 
306. § Rep. 119. 2Cro. 658. Likewife, by 11 H.6. 
c. §. where' tenants for life, or for another’s life, or for 
years, grant over their: eftates, and take their. profits to 


their own ufe, and commit‘wafte, they in reverfion may | 


have an action of wafte againft them. 2 Inf. 302. 
He in the“ remainder as- well as the reverfioner may 
bring this action, and ‘every"affignee of the firft lefiee, 


mediate or immediate, is*within this att, 5 Rep: 77. | 


Paget’s cafe. 2 Inff. 302. 

It has ‘been “faid, belt there -are five writs of wafte, 
two at the Common law, as for wafte done by tenant in 
‘dower, or by guardian ; three by ftatute, as againft te- 
nant for life; tenant for years, and tenant by the cur- 
tefy. It has been faid however, that tenant by-the curtefy 
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was punifhable for wafte by the Common law, for that 
the law created his eftate as well as that of the tesantin 
dower, and therefore the law gives like remedy againft 
them. 1 Inf. 54. a. 2 Inf. 145, 299, 301, 305. But 
on this fubjeé& the authorities in the books are very cou- 
tradictory, as the reader will perceive by attending- to 
the note fubjoining to the following claufe of the itatute 
of Gloucefter, 6 Ed. 1. cap. 5. which enaéts, that “< A 
man from henceforth fhall have a writ of wake in the 
Chancery againt him that holdeth by the law of England, 
or otherwife for term of life, or for term of years, or a wo- 
man in dower.” 

No action of wafte lay before the ftatute of Gloucefter, 
but again tenant in dower and guardian, and by the 
ftatute, action of waite is given againft the tenant by the 
curtefy, tenant for teim ot life, and tenant for term of 
years. Br. Wafle, pl. 88. Lord Coke fays, a realon is 
required, (that feeing as well the efiate of the tenant by 
the curtefy, as the tenant in dower are created by act ia 
law,) wherefore the prohibition of wafte did not lie as. 
well againft tenant by the curtefy as the tenant in dow- 
er, at the Common law; and the reafon he ailigns is 
this, for that by having iffue the ftate of the tenant by 
the curtefy, is originally created, and yet after that he 
fhall do homage alone in the life of the wife, which proves ih 
a larger eftate ; and feeing hat at the creation of his e- ; 
ftate he might do wafte, the prohibition of waite lay not 
againft him after his wife’s deceafe ; but in the cafe of 
tenant in dower, fhe is punifhable of wafte at the firit 4 
creation of her eftate. (2 Inf. 145. But 2 infi: 299. 
fays, that at the Common law, waite was punifhable iñ 
three perfons, (viz.) tenant in:dower, tenant by the curte- 3 
fy, and the guardian, but not againit tenant for life or 
tenant for years; and the reafon of the diverfity was, 
for that the law created their eftates and interet; and > 
therefore the law gave remedy againít them ; but tenant Pi 
for life and for years.came in by demife and leafe of the 
owner of the land, &c. and: therefore he might in his de- 
mife provide againft the doing of wafte by his leflee; 
and if he did not, it was his negligence and default. 

Shall have a writ of wafle]: Neither this aé, nor the 
ftatute of Marlebridge, doth. create new kind of waftes, 
but gives new remedies for old waftes ; and what is wafte, 
and what is not, muft be determined by the Somimth law, 
2 Inft. 300, 301. 

Againft him] If two arejointenants for years or for Lia 
and one of them does.:waite, this is the wafte of them 
both as to the place wafted, notwithanding the ponde & 
the a& are, (him that holds). 21aft.} 3020) m 

Holds. by the law of England] Here tenant by the ines 
fy is named for two caufes... aft, For that albeit the 
common opinion was, that-an action of walte did lie a- 
gainit him, yet fome doubted iof the famerin refpedt to 
this: word, (tenet) inthe writ, for that the tenant by the 
curtefy did not hold of the-heir,; but of the lord Para- 
mount; and after this aét, the writ of walle grounded 
thereupon doth recite this ftatute ; zdly, for that greater 
penalties were inflicted by ans at than were at tite Com, 
mon law. zdrao got.: | 

Or otherwife for term of li sft, or for term of yers] Alef 
fee for his:own life, or fer another man’s dife; is within 
the words and meaning. ofthis law, and in this poi 
this act introduces that which was not at.the. Common bee 
law. 2 Znff301. If feme leffee for life takes hufband, i 
the hufband does watte,: the-wife-dies, the hufband flail ft 
not be punifhed by this law; ,fon the words of this att ia 
be (a .man that holds, &c.. for life) and the hufhand Ay 
held not for life; for he-was feifed but in right of his oa 
wife, and the eftate was.in his. wife. 2 inf. 301. -Hea 
that. hath an eftate for, life by conveyance at Common 
law, orby -limitation of; ufe, is a tenant within the Ra- 
tute. 2 Inf. 302. Tenant for years of a moiety, 3d er 
4th part, pro indivifo, is within this a; and io it isofa 
tenant:by the curtefy, or other tenant for life of: atoia 
| EFi 2 dnf. 302. 

Or aiwoman in dower} This i is to be Ee E of ail 
the five kinds of dowers whereof Littleton fpeaks, wiz. 
dower:at Common law; dower -by the cuftom,, dower ad 
oftium ecclefiz, dower ex affenfu patris, and dower dela 
pluis beale; and againft all theie the aGiion of wafe sid 


















} 












































2 i Tie at the Common law. 2 Inf. 303. -If tenant in dower 
= be of a manor, and a copyholder thereof commits wafte, 
an action of wafte lies againft tenant in dower. 2 Inf. 
303: A@tion of wafte lies againft an occupant for life, 

yecaufe he has.the eftate of the leffee for life, and holds 
for life; as the ftatute mentions. 6 Rep. 37. b. Dean 
and chapter of Worcefter. IF a \effee for life be attainted 
‘of treafon, by which the leafe is forfeited to the King, 
who grants it over to J.S. and he afterwards does watte, 
though he comes en Je pofl, yet ation of wafte lies againft 
him. 2 Roll. Abr. 826. Soifaman diffeifes the tenant 
for life, and does wafte, yet action of wafte lies againft 
- the tenant for term of life ; for he may have his remedy 


= over againft the difeifor. Br. Wa/te, pl. 138. Likewife, 
ae if an eftate be made to 4, and his heirs, during the life 
> ofFB.- A. dies, the heir of 4. fhall be punifhed in an 
=  aQionofwafte. 1 Inf. 54. a. 





But an aétion of wafte does not lie againft tenant by 
ftatute merchant, elegit or ftaple, becaufe it is not an 
eftate for life or years, and the ftatute mentions thofe 
who hold in any manner for lifeor years. Contra, Fitzh. 

. Nat. 58 H. and there faid, that in the regifter is a writ 
sagainit him. 6 Rep. 37. Some books give the reafon 

of it to be, becaufe the conufor, if he commits wafte, 
may have a venire facias ad computandum, and the wafte 
dhall be recovered in the debt. Fitz. Nat. 58. b. (K.) 
_ Ifa man makes a leafe for years, and puts out the lef- 
= fee, and makes a leafe for life, and the leflee for years 


for life itall not be punifhed for it, 2 Inf. 303. If 
Jeffee for years makes a leafe of one moiety to 4. and 
= of the other moiety to B. and Z. does wafte; the action 
dhall’ be againft both ; for the wafte of the one is the 
= wafte ofthe other, Brownl. 238. Anon. 
- An aétion of wafte lies againft a devifee, and the writ 
may fuppofe it x legatione, for it is within equity of the 
ftatate. Br. Wafte, pl. 132. If an eftate of land to 
be made to baron and feme, to hold to them during the 
coverture. Jc. if they wafte, the feoffor fhall have 
writ of wafte againft them. Lit. @. 381. If feme 
Jeffee for life marries, and the hufband does wafte, action 
Ties againft both, 2 Roll. Abr. 827. And if in the 
above cafe, the hufband dies, action of wafte lies 
-againft the feme for the wafte he committed. Jd. ibid. 
- Butif tenant in dower marries, and the hufband does 
wafte and dies, the feme fhall not be punifhed for this. 
Jd. ibid. Likewife, if baron and feme are leffees for life, 
and baron does wafte, and dies, the feme fhall be punith- 
ed in wafte, if fhe agrees to the eftate. Id. ibid. 1 Inf. 
54 Kel. 113. But if fhe waives the eftate, fhe fhall 
jot be charged. 2 Roll. Abr. 827. So upon leafe for 
“years made to the baron and feme, wafte lies againft 
both. Jd. ibid. And if baron and feme are joint leffees 
for years, and baron does wafte, and dies, action of wafte 
‘ i. this againft the feme, Jd. ibid. Upon leafe for 
ife, to baron and feme, wafte lies againft both. Jd. 
= dbid. Likewife, if feme commits wafte, and then mar- 
Ties, the aGtion fhall be brought againft both. Id. ibid. 
And the writ may be Quod fecerunt vaflum, or Quod uxor, 
dum fola Juit, fecit vaffum. Br. Wafte, pl. 55. 
If baron, feifed for life of his wife in right of his wife, 
‘does wafte, and after the feme dies, no aétion of wafte 
lies againft the baron in the'zezuit, becaufe he was feifed 
‘only in right of his wife, and the frank-tenement was in 
the feme. 1 Inf.54. 5 Rep. 75. 4, But if the baron, 
‘poffeffed for years in right of the feme, does wafte, and 
after the feme dies, a¢tion of wafte lies againft the ba- 
on, -becanfe the law gives the term to him. 1 In/t. 54. 
See Godb. 4, 5, pl. 6. Ow. 49. 


E EA In what cafes in general, wafte may be refrained by 
Moe, injunction in equity. 

= If atenant for life plant wood on the land, which is of 
fo poifonous a quality that it deftroys the principles of 
getation, without an exprefs power in his leafe, where 
it is ufual to have fuch powers, it’ may be confidered as 
= walte, and the court of Chancery may grant an injunc- 
tion. 5 New Abr. 493, MSS- Rep. Marquis of Powis 






Doral, Cane’. 


* 


W A'S 


If there be leffee for life; remainder for life, the rever- 
fion or remainder in fee, and the leffee in poffeflion wafté 
the lands, though he is not punifhable for wafte by the 
Common law, by reafon of the mean remainder for life 3 
yet he fhall be reftrained in Chancery, for this is a 
particular. mifchief. Moor 554. S.P. 1 Vern. 23. 
$F; 

But if fuch leffee has in his leafe an exprefs claufe of 
without impeachment of wafle, he fhall not be injoined 
in equity. 1 Vern. 23. 

If 4. is tenant for life, remainder to B, for life, re- 
mainder to firft and other fons of B. in tail male, re- 
mainder to B. in tail, c. and B. (before the birth of 
any fon) brings a bill againft 4. to ftay waite, and 4. 
demurs to this bill, becaufe the plaintiff had no right to 
the trees, and no one that had the inheritance was party ; 
yet the demurrer will be over-ruled, becaufe walte is to 
the damage of the publick, and B. is to take care of the 
inheritance for his children, if he has any; and has a par- 
ticular intereft himfelf, in cafe he comes to the eftate. 
Darpelv. Chapnefs, 1 Eq. Caf. Abr. 400. See ibid. Cook 
v. Whaley, and Carew v, Carew. 

It feems to be a general principle, that tenant in tail; 
after poflibility, fhall be reftrained in equity from doing 
walte by injunction, &c. becaufe the court will never 
fee a man difinherited ; per Chan. Finch. And he took 
a diverfity where a man is not , punifhable for wafte, and 
where he hath a right to do wafe; and cited Uvedale’s 
cafe, 24 Car.1. Ruled by lord Roil, to warrant that dif- 
ftinction: 2 Show, 69. pl. 53. Abrahal v. Budd. 

A. deviled lands, on which timber was growing, to 
his wife for life, remainder to B. in fee, paying feveral 
legacies within a limited time, and in defauit of payment, 
the remainder to C. he paying the legacies; and on a bill 
brought by B. the court gave him leave to cut timber for 
the payment of the legacies, though it was oppofed by 
the tenant for life and the devifee over, he making (atif- 
faction to the widow for breaking the ground by carriage, 


watte, e. 2 Vérn. 152. Claxton v. Claxton. See ib. 
218. Afimwalev. Leigh & al’. 


A leafe without impeachment of wafle takes off all re- 
ftraint from the tenant of doing it; and he may in fuch 
cafe pull up, or cut down wood or timber, or dig mines, 
&c. at his pleafure, and not be liable to any action. 
Plowd. 135. But though the tenant may let the houfes 
be out of repair, and cut down trees, and convert them 
to his own ufe; yet where a tenant in fee-fimple made a 
leafe for years without impeachment of wafte, it was 
adjudged that the leffor had ftill fuch property, that if he 
cut and carried away the trees, the leffee could only 
recover damages in aétion for the trefpafs, and not for 
the trees: Alfo it hath been held, that tenant for life, 
without impeachment of wafte, if he cuts down trees, is 
only exempt from an aétion of wafte, &c. 11 Rep. 82. 
1dnff. 220. 2 Inf. 146. 6 Rep. 63. Dyer 184. And 
if the words are, to hold without impeachment of 
walte, or any writ or action. of walte, the leffor may 
feize the trees, if the leffee cuts them down, or bring 
trover for them, Wood's Infi. 574. 

In many cafes, likewife, the court of Chancery will 
reftrain wafte through the leafe, &c. be made without 
impeachment of wafte. For,—the claufe of without im- 
peachment of wafte, never was extended to allow the de- 
ftru€tion of the elftate itfelf, but only to excufe for per- 
miflive wafte, and therefore fuch a claufe would not 
give leave to fell or cut down trees ornamental or fhel- 
tering of a houfe, much lefs to deftroy or demolifh a 
houfe itfelf. See 5 New Abr. 495. MSS. Rep. in Chan, 
1744. Packington v. Packington, and 2 Freem. Rep. 53. 
Abraham v. Bubb. Where 4, on the marriage of his 
eldeft fon, in confideration of 10,000/. portion, fettled 
(inter alia) Raby caftle on himfelf for life, without im- 
peachment of wafte, remainder on his fon for life, and 
to his firft and other fons in tail male; afterwards, hav- 
ing taken fome difpleafure to his fon, he got zoo work- 
men together, and of a fudden ftripped the caftle of the lead, 
iron; glafs, doors, and boards, Sc. to the value of 3000 /. 
And the court, on the fon’s filing his bill, granted an 
injunction to ftay committing wafte in pulling down the 

KIGA : caftle, 
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caftle, and upon heating the caufe, not only the injune= 
tion to continue, but that the caftle fhould be repaired, 
and put in the fame condition it was in; and for that 
purpofe a commiffion was to iffue to afcertain what ought 
to be repaired, and a matter to fee it done at the charge 
and expence of the father, and the fon to have his colts. 
2 Vern. 738, 739. 1 Salk. 161.8. C. Vane v. Ld: Ber- 
nard, Vide 1 P. Will. 527. 


6. What relief may be given in equity, in cafes of waftes 

A bill was brought to reftrain tenant in dower from 
getting peat; Lord Chancellor difmiffed it with cofts, as 
it appeared to be vexatious ; the peat fhe fold not being 
above the value ofrod. But herein it was faid, that 
digging peat is in many places the ordinary boot ; and 

` perhaps the only fruit that can rife from the land.. They 
do not carry away the foil, for they dig off the turf, then 
take away the peat, and lay the turff down again: And 
the tenant for life can no more dig peat to fell, than cut 
down timber to fell; and the Chancellor faid, if he was 
to give any relief, he muft direct an iffue; but that the 
caufe was of too frivolous a nature to maintain the ex- 
pence. 5 New Abr. 496. MSS. Rep. Wilfon v. Bragg. 
1742. Wide 2 Vern. 392. Hanfon v. Derby. 

A. tenant for life, remainder to truftees to preferve, 
€c. remainder to C. the plaintif in tail, remainder over, 
with power to 4. with confent of truftees, to fell timber, 
and the money arifing to be vefted in lands, ĉc. to the 
fame ufes, &Jc. A. felled timber to the value of 3000/. 
without confent of truftees, who never intermeddled; and 
A, had fuffered fome of the houfes to go out of repair, 
C. by bill prayed an account and injunétion. ‘The mafter 
of the rolls faid, that the timber might be confidered un- 
der two denominations, to wit, fuch as was thriving and 
not fit to be felled; and fuch as was unthriving, and 
what a prudent man and good hufband would fell, &c. 
and ordered the mafter to take an account, &3c. and the 
value of the former, which was wafte, and therefore be- 
longs to the plaintiff, who is next in remainder of the 
inheritance, is to goto the plaintiff, and the value of the 
other is to be laid out according to the fettlement, &e. 
but as to repairs, the court never interpofes in cafe of 
permiflive wafte, either to prohibit or give fatisfaétion, 
as it does in cafe of wilful wafte; and where the court 
hath jurifdiction of the principal, wz. the prohibiting, 
it does in confequence give relief for wafte done, either by 
way of account, as for timber felled, or by obliging the 
party to rebuild, €&c. as in cafe of houfes, &c. and men- 
tioned Lord Bernara’s cafe as to Raby Caftle. 2 Vern. 738. 
But as to repairs, it was objected, that the plaintiff here had 
no remedy at law by reafon of the demefne eftate for life 
to the truftees, between plaintiff’s remainder in tail, and 
the defendant’s eftatefor life, and that therefore equity 
ought tointerpofe, &c. and that it was a point of con- 
fcience. Sed non allocatur, 5 New Abr. 496. MSS. Rep. 
Mich. vac. 1733. Caftlemain v. Lord Craven. 

A lord of a manor may bring a bill for an account of 
oar dug, or timber cut by the defendant’s teftator. Thus, 

A cuftomary tenant of lands, in which was a copper 
mine, that never had been opened, opened the fame, and 
dug out and fold great quantities of oar, and died; and 
his heir continued digging and difpofing of great quanti- 
ties out of the fame mine. The lord of the manor brought 
a bill in equity againft the executor and heir, praying an 
account of the faid oar; and alledged that thefe cuftomary 
tenants were as copyhold tenants, and that the free- 
hold was in the plaintiff as lord of the manor and owner 
of the foil; and that the manner of paffing the premif- 
fes, was by furrender into the hands of the Jord, to the 
ufe of the furrendree. It was infifted for the defendants, 
that it did not appear, that the admittance in this cafe 
was to hold ad voluntatem domini fecundum confuetudinem, 
é. without which words, it was infifted, that there 
could be no copyhold, as had been adjudged in Lord Ch. 
J. Holts time. And Lord Chan. Cowper faid it would 
bea reproach to equity to fay, that where a man has ta- 
ken another’s property, as oar, or timber, and difpofed 
of itin his life-time, and dies, there fhould be no remedy. 
P. Will. Rep. 406. pl. 112. Bifoop of Winchefter v, 
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Knight. Vide Fin. Rep. 135. Wild v. Sir Ed. Stradling: 
2 Vern. 263. pl. 247. 

One feifed in fee of lands in which there were mines, 
all of them unopened, by a deed conveyed thofe lands, 
and all mines, waters, trees, Sc. to truftees and their 
heirs, to the ufe of the grantor for life, (who foon after 
died) remainder to the ufe of 4. for life, remainder to 
his firk, &c, fon in tail male fucceflively, remainder to 
B. for life, remainder to his firft, Fc. fon in tail male 


fucceflively, remainder to his two fifters C.and D. and 


the heirs of their bodies, remainder to the grantor in fee. 
A. and B. had no fons, and C, one of the fifters died with- 
out iffue, by which the heir of the grantor as to one 
moiety of the premiffes, had the firft eftate of inheritance : 
A. having cut down timber and fold it, and threatned to 
open the mines ; the heir of the grantor, being feifed of 
one moiety ut /upra, by the death of one of the fifters 
without ifue, brought his bill for an account of the 
moiety of the timber, and to ftay 4’s opening of any 
mine: And it was adjudged the right to this timber be- 
longs to thofe, who at the time of its being fevered from 
the freehold, were feifed of the firft eftate of inheritance, 
and the property becomes vefted in them. 2 P. Will. 
240. Whitfield v. Bewit. ' 

A bill was brought againft the executors of a jointrefs, 
to have a fatisfaétion out of affets for permiflive wafte 
upon the jointure of the teftatrix, &c. But by Cowper 
J. the bili muft be difmiffed, for here is no covenant that 


the jointrefs fhall keep the jointure in good repair; and | 


in the common cafe, without fome particular circum- 
ftances, there is no remedy in law or equity for permif- 
five wafte after the death of the particular tenant. Vin. 
Abr. tit. Wafle, pe 523. cites MSS. Rep. 1 Geo, 1. in 
Canc’. Turner v, Buck. ` 

Ithas been faid in equity, that remainder-man for life 
fhall, in wafte, recover damages in proportion to the 
wrong done to the inheritance, and notin proportion only 
to his own eftate for life: 1 Vern. 158. 
Brown. 

A, being tenant for ninety-nine years, if he fhould fo 
long live, with truftees to preferve remainder to his firft 
and other fons in tail, remainder to B. in tail. 4. and 
B. before ifue born of 4. fell timber. The eldeft fon 
of A. afterwards bring his bill, for an account and fa- 
tisfaction of the timber againft B. Per Lord Chan. Plain- 
tiff has no remedy at /aqw either in his own name, or in 
the name of his truftees. Æ. if he had not confented to 
it, fhould have brought trefpafs ; for tenant for years is 
confidered as a fiduciary for remainder-man or his leffor. 
If 4. had had an eftate for life, and no limitation to truf- 
tees, the plaintiff could have had no remedy ; becaufe 
tenant for life might have barred, or furrendered the 
whole eftate to the remainder-man: But here the free- 
hold was in the truftees ; and the poffeffion of leffee for 
years is in law the poffeffion of the owner of the freehold. 
The truftees however could not here have maintained 
wafte, becaufe the Common law gave no attien of wafte, 
but to the owner of the inheritance; and the ftatute of 
Gloucefter gives the writ to the fame perfon ; but the truf- 
tees are in no other condition than remainder-man for 
life. ‘Truftees may bring a bill in equity to ftay wafte, 
before the contingent remainder: comes in efè. If the 
truftees had brought fuch a bill, the court, as to trees 
actually cut, would have obliged them to have made fa- 
tisfagtion in money, to have been fecured to attend the 
contingent ufés: Where there is tenant for life or years 
fubject to wafte, and timber is blown down, the awner 
of the firft remainder in tail vefted, fhall have it ; for the 
Common law confiders an eftate in contingence as 
no eftate : and when the tree is fevered the property vefts 
in fomebody. - If there be tenant for life, remainder for 
life, remainder in fee, remainder-man can have no aétion 
for walte, becaufe plaintiff muft recover the place wafted, 
which would be injuftice to the remainder over ; but fuch 
a remainder-man of the inheritance aftér the intervening 
eftate may have trover for the trees, and if remainder- 
man for life dies in the life of remainder-man in fee, he 
may bring wate.— Though an injunétion is a proper re- 
medy, yet it has never been determined that a bill for an 
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account cannot be maintained afterwards: And tho’ a 
recovery was fuffered after walte done, it was to the 
ufe of plaintiff and his heirs, which is no new ufe, and 
ought not to bar wafte in equity.’ It is true, action of 
wake dies with the perfon, but tho’ wake will not lie at 
law, asthe perfon committing it is dead, yet he may have 
relief in this court. It has been held in all cafes of fraud, 
the remedy never dies with the perfon, but relief may be 
had againit the executor out of affets ; and this court will 
follow the aflets of the party liable to the demand; and 
collufion in this court is the fame as fraud. Decreed a 
Satisfaction to be made to the plaintiff for the value of the 
timber, as he is now tenant in fee of the etate; but would 
not give any intereft, as that would be carrying it too far. 
§ New Abr. 499. Garth v. Cotton. See as to wafle gene- 
rally, Black. Com.2V.281. 34.223. How prevented 
in equity, Id. 3 V. 438. Impeachment of wafle, Id. 2 V; 
283. Asto wafle of lands, Id. 2 V. 14, Q1. and. as to 
the writ of wafle, Id. 3 V: 227. For more learning on 
this fubje@, fee 5 New Abr. and 22 Vin. Abr. tit, Wafte. 


7. Of the procefs; &c. in wafe. 


_ The procefs incident to action of wafle, is firt a writ 
Of /ummons made by the curfitor of the county where the 
land lies, and on the return of this writ the defendant may 
efoin, and the plaintiff adjouru, Jc. Then a pone is 
to be made out by the filazer of the county, on the return 
of which a diftringas iffues for the defendant to appear, 
nd, upon his appearing the plaintiff declares, and the de- 
x pleads, &c. Or if the defendant makes default, 
a writ of enquiry goes to the fheriff to enquire by the oath 
of twelve jurors what damage the plaintiff hath fuftained, 
and then the party hath judgment to recover the treble of 
it; alfo after judgment entered, a writ of /eifin is award- 
ed to the fheriff to give pofleffion to the plaintiff of the 
place wafted. Comp. Attorn. 250, 251, 258, 259. And 
a plaintiff hall have cofts in all actions of waffe, where 
the damages found do not exceed twenty nobles, which 
he could not by the Common law. Stat. 8 & 9 W. 3. c. 
11. A common writ of wafle is of this form. GEORGE 
the Third, &c. To the foeriff of S. Greeting: If A. B. 
foall fecure you, &c. then fummon by good fummoners C.D. 
that he be before our juffices, &c. to foew why, whereas by 
the common council of this kingdom of England, it is pro- 
vided, that it fhall not be lawful for any man tò commit 
wafle, {poil, or deftruttion in lands, houfes, woods or gar- 
dens to him demifed for term of life or years; the faid C. 
in a houfe, lands and woods at W, which he holds for the 
term of his life, of the demife of the faid A. hath made 
wale, /poil, and deftru@ion, to the difinheriting of him the 
faid A. and againfi the form of the provifion aforefaid, &c. 
See Supra. 


@Gafkel=1Botwl, (From the Sax. Wa/-heal, i. e. Health 


. be to you) A large filver cup or bowl, wherein the Saxons, 


at their entertainments, drank a health to one another, 
in the phrafe of wa/s-heal: And this qwaftel or wafs-heal 

owl, was fet at the upper end of the table in religious 
houfes for the ufe of the 4é4ot, who began the health or 
poculum charitatis to ftrangers, or to his fraternity. Hence 


` . Cakes and fine white bread, which were ufually fopped in 


the wafel bowl, were called Wafel Bread. Matt. Parif. 
141. 
kakos, Were a kind of thieves fo called; men- 
; tioned among robbers, draw-latches, &c. Stat. 4 Hen. 
4: c. 27. 
Watch, Is to ftand fentry or attend as a guard, &e. 


And watching is properly for the apprehending of rogues 


inthe night, as warding is for the day; and for default 


-Of watch and ward the townfhip may be punifhed. In 


all towns, €c. between the day of A/cenfion and Michael- 
_was-day, night-watches ate to be kept, in every city 
with fix men at every gate ; and fix or four in towns; and 
every borough fhall have twelve men to watch, or accord- 


ing to the number of the inhabitants of the place, from 


fon-fetting to fun-rifing ; who are to arreft ftrangers fu- 
fpe&ed, and may make hue and cry after them, and 


_ juftify the detaining them until the morning: And watches 


fhall be kept on the fea coafts, as they have been wont to 


be. Stat. 13 Ed. i. ce 4. 5 Hen. 4. t. 3: Every juftice 


of peace may caufe thefe night-watches to be duly kept; 
which is to be compofed of men of able bodies, and fuf- 
ficiently weaponed : And none but inhabitants in the fame 
town are compellable to watch, who are bound to keep it 
in turn; or to find other fufficient perfons for them, or on 
refufal, are indictable, Ee. Co. Litt. 70. Cro. Eliz. 
204. Bya late ftatute the watch of St. Fames’s parifh; 
and Hanover-Square are regulated ; the veltry to chufe a 
fuficient number of watchmen, and one beadle for each 
ward, and appoint ftands, and what wages or allowances 
fhall be made them ; and may make orders for their bet- 
ter government, @c, The watchmen fhall apprehend all 
rogues, vagabonds, and other difturbers of the peace, and 
deliver them to the conftable of the night, in order to be 
carried before a jultice, &c. Veftries may affefs houfes 
to defray the charge of watchmen and beadles, not ex- 
ceeding 4d. in the pound of yearly value, and col- 
letors to account, &c. Stat. 8 Geo. 2. e. 15. The like 
particular acts, for regulating the nightly watch in the 
parifhes of St. Martin in the Fields, St. Paul Covent-Gar- 
den, Sts Margaret, and St. Jobn the Evangelift, and St. 
Anne, within the liberties of Weffminffer ; alfo conftables 
fhall twice or oftner every night, go about their parifhes, 
and with the watchmen ufe endeavours to prevent fires; 
murders, and robberies, &c. and to that end apprehend 
malefactors, {ufpected perfons, Se. g Geo. z. c. 8, 13; 
17, G19. The watch of the parith of St. Andrew Hol- 
born in the county of Middlefex, to be under the fame re- 
gulation, by Stat. 10 Geo. 2. ¢. 25. Watchmen in the 
city of London, fee Conftables of London. , 

Perfons aggrieved by affeffments for 
ward may appeal to the Mayor, c. 
VAR TA 

dlatibes, made by artificers, are to have the makers 
names, &c, under the penalty of 20} Stat.g & 10 W. 
Je s 28. 

@ater, In which are included zavigable rivers and 
ftreams, the flatutes relating to. Vide Rivers. 

Water-Wailiff, An officer in port-towzns, for the fearch= 
ing of fhips. Alfoin the city of London, there is a water- 
bailiff’ who hath the fupervifing and fearch of fith brought 
thither; and the gathering of the toll arifing from the 
Thames: And he attends on the Lord Mayor, having the 
principal care of marfhalling the guefts at his table; and 
arrefts men for debt, or other perfonal or criminal matters 
upon the river of Thames, 28 H.6. c., 5 

@Uater-courfe, A water-courfe does not begin by 
prefcription, nor yet by affent, but begins ex jure nature 
having taken this courfe naturally, and cannot be divert- 
ed. Per Whitlock J. 3 Bul. 340. in cafe of Sutry v. 
Piggot. 

AGion on the cafe lies for diverting a water-courfe to 
my prejudice. See Aion on the cafe, and Het.32. Skin. 
316, 389. 5 Mod. 206. and 22 Vin. Abr. 525, 528. 

@tater-qaae, A fea wall or bank, to reftrain the cur- 
rent and overflowing of the water: And it fignifies an in- 
ftrument to gauge or meafure the quantity or deepnefs of 
any waters. 

CHater-gang, (Watergangium) Is a Saxon word for a 
trench or courfe to carry a ftream of water; fuch as 
are commonly made to drain water out of marfhes. Ordin- 
Narife. de Romn. Chart, H. 3. 

@Gater-gabel, Was a rent paid for fifhing in, or other 
benefit received from fome river. Chart 15 Hen. 3. 

@ater-meafure, Is greater than Wincheffer meafure, and 
ufed for felling of ccals inthe pool, &c. mentioned in the 
22t 22 Gaf 2. Ce Bl. 

Watermen. ‘The Lord Mayor and court of aldermen 
in London, have a great power in the government of the 
Company of Watermen, and appointing the fares for ply- 
ing on the Thames; and the juitices of peace for Middle- 
Jex, and other adjoining counties; have likewife authority 
to hear and determine offences; Fe. Watermens names 
are to be regiftered ; and their boats be twelve foot and 
a half long, and four foot and half broad, or be liable to 
forfeiture: And watermén taking more than according to 
the fares affetied, fhail forfeit 40 s. and fuffer half a year’s 
imprifonment ; and refufing to carry perfons for their 
fare, be imprifoned for twelve months: Alfo none fhall 
ply on the river; but fuch as have been apprentices to 

watermen 


watch and 
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tivatermen for feven years, &c. Stat. 2&9 3°P. & M. 
c. 16. 29 Car.2. ¢.7. The lightermen on the Thames, 
and watermen are made a company; and the Lord Mayor 
and Aldermen are yearly to elect eight of the bet water- 
men, and three of the bet /ightermen to be overfeers and 
rulers; and the awatermen to chufe afliftants at the prin- 
cipal fairs, for preferving good government; and the 
rulers and affiftants may make rules to be obferved under 
penalties, Sc. The rulers on their court-days, fhall 
appoint forty watermea to ply on Sundays, for carrying 
paffengers cro{s the river ; and pay them for their labour, 
and apply the overplus of the money to the poor decayed 
watermen: And where perfons travel on a Sunday with 
boats, they are to be licenfed and allowed by a juftice, 
on pain of forfeiting 55. 11 O 12W. 3. c. 21. No 
perfon working any wherry boats, or barges on the river 
Thames, fhall take an apprentice or fervant, but fuch wa- 
termen as are houfekeepers, &c. on pain of 107, And no 
apprentice fhall take upon him the care of any boat, till he 
is fixteen years of age, if a waterman’s fon; and feven- 
teen, if a landman’s; unlefs he hath worked with fome 
able waterman for two years, under the penalty of tos. 
And if any perfon not having ferved feven years to a 
«waterman, &c. row any boat on the faid river for hire, 
he fhall forfeit 10/7. But gardeners boats, dung boats, 
filhermen, wood lighters, weftern barges, (Jc. are ex- 
cepted. ‘The penalties to be levied by diftrefs, for want 
of which the Lord Mayor, or a juftice of peace may com- 
mit the offenders to the houfe or correction for any time 
not exceeding a month, nor lefs than 14 days, &c. Stat. 
2 Geo. 2. c. 26. Watermen ufing boats, &c. upon the 
Thames, are not to take any apprentice under 14 years 
old, who fhall be bound for feven years, and inrolled in 
the book of the watermens company, on pain of 10 /. 
And no more than two apprentices to be taken at one time, 
when the firft hath ferved four years, under the like pe- 
nalty. No tilt boat, rowbarge, ĉc, fhall take in above 
thirty-feven paflengers, and three more by the way; nor 
any other boat above eight paffengers, and two by the 
way, on forfeiture of 5 /. for the firit offence, and 10/. 
for the fecond, &¢. And in cafe any perfon be drowned, 
where a greater number is taken in, the qwatermen to be 
guilty of felony, and tranfported : Alfo tilt-boats ufed be- 
tween London Bridge and Gravefend fhall be 15 tuns, and 
not under, and the other boats 3 tuns.. And rulers of the 
company of «watermen are to appoint two officers, one at 
Billing/gate at high water, and another at Grave/fend, to 
ring a bell for the tilt-boats, &c. to put off; and they 
not immediately proceeding in their voyage with two fuf- 
ficient men, fhall forfeit 57%. leviable on their boats, 
tackle, ĉc. Perfons navigating flat bottomed boats or 
barges, not fubjeét to the penalties of the att 10 Geo. c. 
31. The fares of watermen affeffed by the court of al- 
dermen, are from London Bridge to Limehoufe, Ratcliff- 
Crofs, Se. Oars1s. Skullers6¢. Wapping dock, Ro- 
therhith church fairs, Jc. Oars 6d, and fkullers 3 d. 
From either fide of the water above the Bridge to Lambeth 
and Vaux-hall, oars 15. fkullers 6d. All the ftairs’ be- 
tween London Bridge and Weftininfter, oars 6d. and fkul- 
lers 3d. 

Wtater-Ddeal, A way of purgation ufed by the Saxons. 
See Ordeal, and Black. Com. 4 V. 336. 

CGaterfcape, (From the Sax. Waeter, Aqua, & Schap, 
ductus) An aqueduct, or paffage for water. 

@Uattling-freet, Is one of thofe four ways which the 
Romans are faid to have made here, and called them Gon- 
Julares, Pretorios, Militares & Publicas. This freet is 
otherwife called Werlam fireet. Et ftrata quam filii Wetbe 
regis ab orientali mari ufque ad occidentale per Angliam 
firadverunt. R. Hov. f. 248. a.n. 10. This freet leads 
from Dever to London, St. Albans, Dunftable, Towercefter, 
Atherflon, and the Severn, near the Wrekin in Shrop/bire, 
extending itfelf to Anglefey in Wales. Anno 39 El. c. 2. 
The fecond is called Lkenild-ftreet, fo; called ab Icenis, 
{tretching from Southampton over the river Ifs, at New- 
bridge ; thence by Cambden and Litchfield ; then it paffeth 
the river Derwent by Derby, fo to Bolfeover cakle, and 
ends at Yinmouth. The third was called The Fofé, be- 
caufe in fome places it was never perfected, but lies as a 
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large ditch, leading from Cornwall through Devonfbire, 


by Tethbury, near Stow in the Wolds, and befides Coventry 
to Leicefter, Newark, and fo to Lincoln. ‘The fourth was 
called Ermine or Erminage-ffreet, beginning at St: David's 
in Weft Wales, and going to Southampton. See the laws 
of Edward the Confefor, whereby thefe four publick ways 
had the privilege ot Pax Regis. See Holling fbed’s Chron. 
vol. 1. cap. 19. and Henry of Huntington, lib. 1. in prin- 
cipios And in Leg. Will. 1. c. 30. there are three ways 
mentioned ; but Lkenild-/treet is omitted, which was call- 
ed Lénild from the Iceni, and freat, which fignifies a way. 
See an old defcription of thefe ways, made by Robert of 
Gloucefer. Dug. Antiq, of Farw. p.6. Cowell. 

@abvefon, Is ufed tor fuch goods as after fhipwreck do 
appear {wimming upon the waves. Chart. 18 Hen. 8. See 
Jetjon. 

tag-ehandlers. Juftices of peace fhall examine the 
goodnefs of ‘wax-candles; and chandlers are to take but 
3d. a pound for the candles, €c. more than the common 
price of the wax, on pain of forfeiture and to be fined by 
the juitices, €fc. Stat, 11 H, 6. ¢.12. Wax-chandlers 
mixing with their wax, tallow or other deceitful ftuff, 
thall forfeit the candles; and they are to have ftamps or 
marks, which fhall not be counterfeited, under penalties, 
Ke 23 Beas os 

@agicot, (Ceragium) A duty anciently paid twice a year 
towards the charge of «wax candles in churches. Tribu- 
tum quod in ecclefiis, pendebatur ad Jubminiftrationem cera 
& luminarium. Spelm. 

Cap, (Via) A paflage, ftreet, or road. Litt. And 
where a man has a way to his clofe, he cannot go further 
without a prefcription ; but itis held if he go toa mill or 
bridge, it may be otherwife. 1 Ld. Raym. 75, See High- 
way. 

See farther Black. Com. 2 V. 35. And as to difturbance 
of away, fee Aion on the Cafe, and Black. Com. 3 V. 
241. ; 

taps and means, Committee of. When the Com- 
mons of Great Britain in parliament affembled, have 
voted a /upply to his Majefty, and fettled the guantum of 
that fupply, they ufually refolve themfelves into what is 
called a committee of ways and means, to confider of ways 
and means to raife that fupply fo voted. See Black. Com. 
1 V. 307, 308. 

Teal, or ald, In the beginning of names of places, 
fignifies a fituation near wood, from the Sax. Weald, i. e. 
a wood: And the woody parts of the counties of Kent and 
Suffex, are called the Wealds; though mifprinted wildes 
in the ftatute 14 Car. 2. c. 6. 

@Geaireaf, (From the Sax. Weal, i. e. Strages, & Reaf, 
Spoliatio) Is the robbing of a dead man in his grave. 
Leg. Ethelred. cap. 21. 

dear, A great dam made a-crofs a river, accommodated 
for the taking of fih, or to convey a ftream to a mill.: 
And all wears for the taking of filh, are to be put down, 
except on the fea-coafts, by the ftatutes 9 H. 3. ¢. 23. 
and 25 Ed. 3. c.4. Alfo commiffions fhall be granted 
to juftices, to keep the waters, furvey wears and mills, 
and to inquire of and correct abufes ; and where it is 
found by them that any new wears are made, or others 
altered to the nufance of the publick, the fheriff by 





Jeire facias is to give the perfon making them notice of 


it; and if he do not amend the fame in three months, he 


fhail forfeit 100 marks, &e. Stat. 1 S 4 H. 4. 12 
Ed. 4. 
Geabers. Perfons ufing the trade of a weaver, fhall 


not keep a tucking or fulling-mill, or ufe dying, &c. 
Or have above two looms in a houfe, in any corporation 
or market-town, on painof forfeiting 20s. a week: And 


‘fhall ferve an apprenticefhip of feven years to a weaver 


orclothier, or fhall forfeit zo/ e. Stat.23P.¢ 


di Pico OB 
ed, (Sax.) A covenant or agreement; whence to 
wedd, a wedded hufband, wedded bond-flave. Cowell, 
@edbedzip, the cuftomary fervice which inferior te- 
nants paid to their lord in cutting down their corn, or 
doing other harveft duties. From the Sax. Wed, a cove- 
nant or agreement (whence to wedd, wedding, a wedded 


hufband, a «wedded bondflave, &c.) and Biddan to pray. 
ue or 


i 
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or defire, and rippan to reap or mow. As a covenant of 


the tenant to reap for the lord at the time of his bidding 
orcommanding.,. Paroch. Antiq. 401. Cowell, 

Week, (Septinana) Seven days of time ; four of which 
weeks make a month, Je, And the week was originally 
Mivided into feven days, according tothe number of the 
feven planets. Skene. 

Weigh, (Waga) Is a weighsof chee/e or wool, contain- 
ing two hundred and fifty-fix pounds; and in Efè» the 
weigh of cheefe is three hundred pounds. 
barley or malt is fix quarters, or forty-eight bufhels: And 
we read of a aveigh of fait, Se. 9 H. 6. c8. 

Weights, (Pondera) and Mea/ures, Are ufed between 
buyers and fellers of goods and merchandize, for reducing 
the quantity and price to a certainty, that there may be 
the lefs room for deceit and impofition. ‘There are two 
forts of eweights in ufe with us, wiz. Troy-weight and Aver- 
dupois ; Tray-weight contains twelve ounces tothe pound, 
and no more; by which are weighed gold, filver, pearl, 
jewels, medicines, filk, wheat-bread, éc. and dAverdu- 
pois contains fixteen ounces in the pound, by which gro- 
cery wares, copper, iron, lead, flefh, cheefe, butter, 
tallow, hemp, wool, ĉc. are weighed: and here twelve 
pounds over are allowed to every hundred, fo as one hun- 
dred and twelve pounds make the hundred weight. Dalt. 
248. Inthe compofition of Troy-weight, twenty penny- 
weights make an ounce, twenty-four grains a penny- 
weight, twenty mites a grain, twenty-four droits a mite, 
twenty perits a droit, and twenty-four blanks a perit: 
And the Troy-weight is faid to be 205. Rerling in the 
pound ; and the Averdupois weight 25 s. tterling. 4 Shep. 
Abr. 194. Fleta mentions a weight, called a Trone- 
aveight, being the fame with what we now call Troy- 
weight ; and according to the fame author, all our weights 
have their compofition from the penny /erling, which 
ought to weigh thirty-two wheat-corns of the middle 
fort ; twenty of which pence make an ounce, and twelve 
, fuch ounces a pound; but fifteen ounces make the mer- 
chants pound. - Fleta kb.2. c. 12. By Magna Charta, 
Qn Brc 25% id Eda Zo co h2. 25 Edo 3.¢.:19.1 27 
Ed. 3. Sc. There is to be but one weight, Sc: through- 
out the kingdom; but this is to be underftood of the 
fame /pecies of gocds, otherwife the Troy and Averdupois 

weights would not be permitted. Every city, borough 
and town, {hall have a common. balance, with common 
weights fealed ; on pain of 10/. in the city, 5 /. the bo- 
rough, and 40s, the town, 8 H. 6. c¢.5. But only ci- 
ties and market-towns are injoined to have common ba- 
lances, weights and meafures, by 11 H. 7. c. And 
by this ftatute, weights are to be marked by the chief 
officers of places, and fealed, Gc. Refufing or delaying 
to doit, is liable to a penalty of 4os. And allowing 
weights not agreeable to the ftandard, incurs a forfeiture 
of 5 l. &c. And the mayors and fuch officers are once 
a year to view all weights and meafures, and burn and 
deitroy thofe which are defective ; alfo fine the offend- 
ers, Jc, And two juftices of peace have power to hear 
and determine the defaults of mayors. See the ftatutes 
17 Cara l. c 19, 22 Car, 2. c. 8, Ge. and vide Meafure. 

CAecights of Wuncel, mentioned in ftat, 14 Ed. 3. 
ch.i, c12. See Auncel-eweight. 

Wend, (Wendus, i. e. Perambalatio, from the Sax. Wen- 
dam) Signifies a certain quantity or circuit of greund. 
Regtal. Regal. Maner. de Wye, pag. 31. 

Were, (Sax. Wera) is the fum paid in ancient time for 
killing a:man, when fuch crimes were punifhed with- pe- 
cuniary muléts, not death: Or it is pretium redemptionis 
of the offender. Leg. Ed. Conf. cap. 11. 

Werelada, (From the Sax. Were, ie. Pretium Capitis 
Hominis Occif, & Ladian purgare) Was where a man was 
flain, and the price at which pe was valued not paid to his 
relations; but the party denied the fact; when he was 
to purge himfelf by the oaths of feveral perfons, according 
to his degree and quality, which was called Werelada, 
KERRE Jie Cai 

ergiin, GGeregiid, (Wergildus) The price of homi- 
side; paid partly tothe King for the lofs ofa fubject, 
partly to the lord whofe vaffal he was, and partly to the 
next of kin of the perfon flain. LL. H. 1. See Black. 
Com. 4 V. 188, 308, 406. 
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Gtet-Sagonlage, Was the law of the W2f-Saxons, 
See Merchenlage, and Black. Com. 1V.65. 4 V. 405- 

Cchimintker, (Wefmonaferium, Sax. Weft-mynfler,i. es 
Occidentale Monafterium) The ancient feat of our Kings ; 
and is now the well known place where the High Court of 
Parliament, and courts of judicature fit: It had great pri- 


vileges granted by Pope Nicholas; among others, Ut am- 


plius in perpetuum Regie conffitutionis locus fit atque repofi- 


torium regalium infignium. 4 Unk. 255. By the Srat. 22 
Geo. 2. c. 49. A free market is to be erected for the fale 
of filh in the city of Weffminfler. 

Wefmony aud Fleland, Fithing veffels not to pro- 
ceed thither till the 10th of March, 15 Car. 2. c. 15. 

@bhates, And Sturgeon, vide Regal Fifbes, and Black. 
Com. 1 V, 223. 

dAbale:Fithing, In the northern feas, &c. 
land. 

Wharf, (Wharfa) A broad plain place, near fome 


See Green- 


creek or haven, to lay goods and wares on that are brought 


to or from the water. 12 Car.2. c. 4. 

Wbarfage, (Wharfagium) Is money paid for landing 
of goods at a wharf, or for fhipping and taking goods 
into a boat or barge from thence: It is mentioned in the 
ftatutes 17 H. 8. c. 26. and 22 Car, 2. e 11. 

Wharfs. By ftatutes 1 Eliz. e. 11. and 13 & 14 
Car. 2. c. 11. se. 14. the crown is enabled by commif- 
fion to afcertain the limits of all ports, and to affign pro- 
per wharfs and quays in each port, for the exclufive land- 
ing and loading of merchandize, Vide the Statutes, 

@harfinger, Is he that owns or keeps a wharf. 12 
Car, 2. and 22 Car.2. ` And wharfingers commonly keep 
boats or lighters of their own, for the carrying out and 
bringing in of goods, in which if a lofs or damage hap- 
pens, they may in fome cafes be made anfwerable. Lex 
Mercat. 133. 

Cibeetage, (Retagium) Tributum eft quod rotarum nomine 


penditur ; hoc eft, pro plauftris  carris traufcuntibus. 


Spelm, 

Wiherlicotes, The ancient Briti chariots, that were 
ufed by perfons of quality before the invention of coaches. 
Stow’s Surv. Lond. pag. 70. 

Wbhiniard, A fword, from the Sax. Winn, i. e. to get, 
and dre honour; becaufe honour is gained by the fword, 

Whipping, A punifhment inflifted for many of the 
{maller offences. 

CUbite-Abes. None thall hip, lade, or convey away 
any white-afbes, to parts beyond fea, under the penalty 
of 6s. 8d. abufhel. Stat. 2& 3 Ed. 6. cap. 6. 

CWibitchart-Hilver, Is a mul& on certain lands in or 
near the foreft of Whitebart, paid yearly into the Exche~ 
quer impofed by King Hex. 3. upon Thomas de la Linde, 
for killing a beautiful wvdite hart which that King before 
had fpared in hunting. Camb. Brit, 150. 

@bite-meats, Are milk, butter, cheefe, eggs, and 
any compofition of them, which before the reformation 
were forbid in Lent as well as fch, till King Hen. 8. pub- 
lifhed a proclamation allowing the eating of awhite-meats 
in Lent. Anno 1543. 

CAbite-Bent, A duty or rent payable by the sinners in 
Devonfhire to the Duke of Cornwall. See Quit-Rent. 

Wibite-iBents. Payments or chief rents referved in 
filver or white money, called white-rents or blanch-farms, 
reditus albi ; in contradiftinétion to rents referved in work, 
grain, Sc. Black. Com. 2 V. 42. 

WAbhite-fpurs, A kind of Efquires called by this name. 

CUbitfontide, The feaftof Pentecoffe, being the fiftieth 
day after Zafer: And is fo called, faith Blount, becaufe 
thofe who were newly baptized came to the church be- 
tween Eafer and Pentecoftein white garments. Blunt's 
Dia. 

qbitfon-farthings, Mentioned in letters patent of 
King Hen. 8. tothe Dean of Worceffer. See Pentecoftals. 

White-fraits, A kind of coarfe cloth in Devonshire, 
about a yard and half a quarter broad, raw, mentioned 
in Stat. 5 H. 8. c. 2. 

Wihole-bicod. A kinfman of the whole blood is he 
that is derived, not only from the fame anceftor, but 
from the fame couple of anceftors. See Black, Com. 2 
Ke 22g. 


mK is, 


čie, A placé on the fea-fhoré, on the bank of a 
fiver. 1 Jnf.4. But it more properly fignifies a town, 


village, or dwelling-place ; and it is often in the Saxon 
language made a termination to the name of the town, 


which had a complete name without it, as Lunden-qwic, i. e. | 


Londen town; {0 Ipfwich is writtém in fome old charters 
Villo de Gippo Wico, which is the fame thing, for Gipps is 
the name, and Gipps Wie is Gips Town. 

Wita, A country honfe or farm, and there are many 
fuch houfes now called the Wick and the Wike. Cartular. 
Abbat. Glafton. pag. 29. 

@ichencrif, A Saxon word for witchcraft, which occurs 
in the laws of K. Canut, cap. 27. i 

idoly, (Vidua, Reli&a) A married. woman bereft of 
her hufband, left all alone. Litt. The widow of a free- 
man of London, may ufe her hufband’s trade, fo long as 
fhe continues a widow, Chart. K. Cha. I. 

(idotos-Chamber. In London the widow of a free- 
man, is; by the cuftom of the city, intitled to her ap- 
parel, and the furniture of her bed-chamber, called the 
Widow’s Chamber. . 

MHidoiw of the thing, (Vidra Regis) Was fhe that after 
her hufband’s death, being the King’s tenant iz capite, 
could not marry again without the King’s confent. Sraundf. 
Prerog. cap. 4. . Stat. 17 Edw..2. and 32 H. 8. cap. 
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WidoMhood, (Viduitas) The ftate and condition of a 
widow. —— Sciant quod ego Margeria de R. in viduitate & 
legitima poteflate mea, remifi, relexavi, Sc, Dat. apud, 
&c. Ann. 9 Hen. 4. 

Wife, (Uxor) Is a woman married.; and after marriage 
the will of the wife, in judgment of law, is fubject to the 
will of the hufband; and it is faid a wife hath no will, 
Jed folget radiis mariti. Plowd. 344. 4 Rep. A wife 
cannot contract for any thing; or bring aétions, ec, 
without her husband. See Baron and Feme. Wife granted 
to another, vide Doaver. 

Wtigrebe, (From the Sax. Wig. i. e. Sylva, and Greve, 
Prepofitus) The overfeer of a wood. Sjelm. ` 

Might Jand, Was anciently called Guith by the 
Britains ; whence it had many other names, as I&a, 
Wotha, &cs Law Lat. Di. See Stat. 4. Hen. 7. c. 
16. iy) 
atila-folnl, Are not to be deftroyed by nets or other- 
wife, nor their eggs taken, under divers penalties by Star. 
25 Hen. 8. c. v1. 1 Fac. 1. ¢.17+ 9 Aun. c. 25. Vide 
Game. 

Will, Defe of. An involuntary aét, as it hath no 
claim to merit, fo neither can it induce any guilt: The 
concurrence of the will, when it hath its choice either 
to do, or to avoid the fact in queftion, being the only 
thing that renders human ations either praife-worthy or 
culpable. See Black. Com. 4 V. 20,21. Butnote, tref- 
pafs will lie for an accidental hurt. 

Will, Effates at. An eftate at will is where lands or 
tenements are let by one man to another, to have and to 
hold at the will of the leffor; and the tenant by virtue 
of this leafe obtains poffeffion, Every eftate at will is 
at the will of both parties, landlord and tenant, fo that 
either of them may determine his will, and quit his con- 
nections with the other at his own pleafure. Note, if 
tenant at will fows his lands, and the landlord before 
the corn is reaped, puts him out, yet the tenant hall 
have the emblements and free ingrefs, egrefs and re- 
grefs, to cut and carry away the profits. See Black. Com. 
2 V. r45, 146, 

Gil of the Iod. Though in general copyholders 
are frill faid to hold their eftates at the will of the lord, 
yet it is {uch a will as is agreeable to the cuftom of 
the manor; which cuftoms are preferved and evidenced by 
the rolls of the feveral courts baron in which they are 
entered or kept on foot by the conftant immemorial 
ufage of the feveral manors in which the lands lie. See 
Black. Com. 2V.95, 147. 

Will, vitious. In all temporal jurifdi€tions an overt 
aét, or fome open evidence of an intended crime, is ne- 
ceflary, in order to demonftrate the depravity of the 
will, before the man is liable to punifhment. And, as 
a vitious will without a vitious aét is no civil crime, fo, 
on the other hand, an unwarrantable att, without a vi- 
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-upon fuch vitious will. 
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cious wilt is no crime at all: So that to conftitute a 


‘crime againft human laws, there muft be, firft, a vi- 


tious will; and, fecondly, an- unlawful act confequent 
See Black. Com. 4 V. 20, 21. 
CHU, or Lat aih and Weltainent, (FePamentum, 


ultima voluntas) Is a folemn act or inftrument, whereby ' 


a perfon declares his mind and intention, as to the difpo- 
fal of his lands, goods or effets, and what he would have 
done after his death. Go. Litt. 111. 


1. Of wills generally, and the technical terms, &c. 

2. Who are capable of making a will or tefament. 

3+ What are the requifites, to conftitute a good will. 

4. Of wills to pafs lands and tenements. 

5. In what language a will may be written, and of tht 
circumflances of figning, Jfealing, atteftation and publica- 
tion. 

6. Of re-publifbing of a will; what fhaill amount toa 
re-publication, and where a re-publication fhall make a de 
wife good. 

7- What foall be a fufficient proof of a will, and in what 
cafes devifees, legatees and creditors may be admitted to prove 
a will, 

8. Of nuncupative wills. 

9. Of the nature and efe of a will or tefament and 
of a codicil; and how wills [bail be conftrued. 

10. Of revoking a will, and where a will fhail be fes 


afide for fraud. 


1. Of «wills. generally, and the technical terms, &cs 


The Common law calls that a w7// when lands or te- 
nements are given; and where it concerns goods and 
chattels alone, it is termed a teffament: In a will of goods 
there muft be an executor appointed, but not of lands 
only withithout goods; an executor having nothing to 
do with the frechold. 1 Jnf. 111. If lands ‘are given 
by will, it is called a devife ; and goods and chattels a 
legacy: And there is this diverfity between lands and 
goods.given by a «will, that when lands are devifed in 
fee, or for life, the devifee fhall enter without the ap- 
pointment of others: In cafe of goods and chattels there 
muft be the affent of the executor, &c. Swinb. 24. If 


lands are given and devifed by wil, the will ought to be , 


proved in the Chancery; and of goods it muft be in the 
Spiritual court: A will both of lands and goods, may be 
proved in the fpiritual court. Jé:d. A will hath not 
force till after the teftator’s deceafe; but then without 
any further grant, livery, &c. it gives and transfers eftates, 
and alters the property of lands and goods, as effectual- 
ly as any deed or conveyance executed in a man’s life- 
time; and hereby defcents may be prevented, eftates in 
fee-fimple, fee-tail, for life or years, *€&c. be made +: 
And he that takes land by devife, is in nature of a pur- 
chafer. Litt. 167. A devifee is in by aĉ executed in the 
devifor’s life-time, theugh it be not confummated till his 
death Roll. Rep. And therefore a devife fhall take ef- 
fe&t, before a defcent: But an heir may be in the land 
by defcent, notwithftanding a devife made to him; and 
to give a thing by «vill to fuch a perfon to whom the law 
gives it, is as if it had not been given, 2 And. 11. Moor, 
Ca. 496. Styles, 149. 

He who makes the teftament, is called the teftator; and 
when a man dies without a will, he is faid to die intefate. 
Shep. Abr. part. 4. voc. Teftament. A teftamentary fche- 
dule without witneffes, or an executor, has been de- 
clared a will. 2 Lord Raym. 1282. Powell. Pet 
There are two forts of wills or teftaments: Firft, in 
writing, which is, where the mind of the teftator, in his 
life-time, by himfelf, or fome other by his appointment, 
is put in writing: Or, feeondly, by word, or without 
writing, which is, where 4 man is fick, and for fear 
that death, or want of memory or fpeech, fhould fur- 
prize him, that he fhould be prevented, if he ftaid the 
writing of his teftament, defires his neighbours and friends 
to bear witnefs of his laft will, and then declares the 
fame prefently, by word, before them: And this is cal- 
led a nuncupative or nuncupatory will or teftament ; and 
this being after the death proved by witneffes, and put in 

writing 
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writing by the ordinary, is of as great force for any other 
thing, but land, as, when at the firft in the life of the 
teftator it is putin writing. 1 Inf. 111. Perk. / 476. 
Wacd, part x. 187. A codicil is alfo in writing or by 
word, as a will or teftament is. The civilians have 
other divifions of wills and teftaments, folemn and un- 
folemn, privileged and unprivileged, whereof the Com- 
mon law makes no mention, Jd. ibid. 


_ 2 Who are capable of making a will or teftament. 

An infant, until he be of the age of 21 years, can 
make no will of his lands by ftatute "32 H. 8. c. 1. 
But by fpecial cuftom in fome places, where land is devife- 
able by cuftom, he may devife it fooner ; and of his 
goods and chattels, if he be a boy, he may make a will 
at fourteen years of age, and not before ; and if a maid, 
at twelve years of age, and not before: And then they 
may do it without and againit the confent of their tutor, 
father, or guardian. 32 Ma 8. cc. 3. 34 He 8. c 5. 
Swinb. part 11. fe@, 2. 
If he or fhe hath attained to the laft day of 14 or 12 
years, the teftament by him or her in the very lat day 
of their feveral ages aforefaid, is as good and” lawful, 
as if the fame day were already then expired. Ibid. Like- 
wife, if after they have accomplifhed thefe years of 14 
or 12, he or fhe do exprefsly approve the teftlament made 
in their minority, the fame by the new will and-decla- 
ration is made ftrong and effectual. Swinb. part 11. fê. 

` 2. And yet {ome fay aninfant cannot make a will of his 
goods and chattels until he be of 18 years age. 1 Inf. 
89, 4. It has however been agreed in equity, that a fe- 
male may make a will at 12 years of age of a perfonal 
efate, and a male at 17 years of age or a5, if he bea 
perfon of difcretion. 2 Vern. 469. 

A feme covert cannot make a will of her lands and 
goods, except it be in fome fpecial cafes: For of her 
lands fhe can make no will with or without her hufband’s 
confent, ftat. 32 & 33 H. 8. 4 Rep. 51. Bro. Tefa- 
_ ment, 13. Butof the goods and chattels fhe has, as ex- 
ecutrix to any other, fhe may make an executor with- 
out her hufband’s confent; for if fhe does not fo, the 
adminiftration of them muft be granted to the next a- 
kin to the deceafed teftator, and fhall not go to the huf- 
band. 12H. 7. ¢. 24. Perk. fe@. 502. Fitz. Exec. 
40. But now even of them fhe can make no devife with or 
without her hufband’s leave, for they are not devifeable ; 
and if fhe devifes them, the devife is void, Plowd. 

26, 

y £ Of the things due to the wife, whereof fhe was not 
pofefed during the marriage, as things in action, and the 
like, fhe may make her will, at leat fhe may make her 
hufband executor of her paraphernalia, viz. her neceflary 
wearing apparel, being that which is fit for one of her 
yank. Some fay, fhe may make a will without her 
husband’s leave, others doubt of this ; however all agree, 
that fhe, and not his executor, fhall have this after her 
husband’s deaths; and that the husband cannot give it 
away from her, and of the goods and chattels her huf- 
band has either by her or otherwife, fhe may not make 
a will without the licence and confent of her husband 
firt had fo to. do: But with leave and confent fhe may 
make a will of goods, and make him her executor if 
fhewill. And it is faid alfo, that if fhe does make a will 
of his goods in truth without his leave and confent, and 
after her death he fuffers the will to be proved, and de- 
livers the goods accordingly, in this cafe the teftament 
is good: And yetiif the husband gives the wife leave to 
pe a will of his goods, and fhe does fo, he may revoke 
the fame at any time in her life-time or after her death, 
before the will.is proved. But a woman after a contract 
with any man, before a marriage, may make a will as 
well as any other, and is not at all difabled hereby. 12 
H. 4. 24. 18 Edw. 4:11, Perk, oa. 501. Fitz. Exec. 
28, 109. Bro. Teffa.i1. Likewife, a wife, whofe huf- 
band is banifhed by aét of parliament for life, may make 
a will as a feme fole. 2 Vern. 104. 

A mad or lunatick perfon, during the time of his in- 

` „fanity of mind, cannot make a will of lands or goods ; 

but fuch a one as hath his lxcida intervalla, clear or calm 
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intermiffions, may, during the time of fuch quietnefs 
and freedom of mind, make his will, and it will be good 3 
Swinb, 11. f. 3. So an ideot, 7. e.~ fuch an one as 
cannot number twenty, or tell what age he is, or the likes 
cannot make a will or difpofe of his lands or goods; 
and although he make a wife, reafonable, and fenfible 
will, yet it is void: But fuch a one as is of a mean un- 
derftanding only, that has grofum caput, and is of the 
middle fort, between a wife man and a fool, is not pro- 
hibited to make a will. Jd. part ii. f-4. An old man 
likewife, who, by reafon of his great age, is childith 
again, or fo forgetful that he forgets his own name, 
cannot make a will, for a will made by fuch an one 
is void. Id, ibid. par. 11. f. 1. 6 Rep. 23. Marquis 
of Winchefter’s cafe. So alfo it feems a drunken man, 
who is fo exceflively drunk that he is deprived of the ufe 
of his reafon and underftanding, during that time may 
not make a will, for it is requifite that when the teftator 
makes his will, he fhould be of found and perfe& memory, 
i. e, that he have a competent memory and underitand- 
ing to difpofe of his eftate with reafon. Swind. part 11. 


J. 1.. and fa. 6. 


A man who is both deaf and dumb, and is fo by 
nature, cannot makea will; but a man who is fo 
by accident, may by writing or figns make a will. Jd. 
And fo alfo may a man that is 
blind. Jd. part 1. f. 1 & 11. But an alien enemy, 
perfons convicted and attainted, and recufants convict, 
cannot make a teftament of lands or goods. Wood’s Infi. 
335. Neither may the head, or any of the members of 
a corporation, make a will of the lands or goods they 
have in common, for they fhall go in fucceffion. Fits, 
Abr. Tef. 1. Perk. 498. : 

A traitor attainted, from the time of the treafon com- 
mitted, can make no will of his lands or goods, for they 
are forfeited to the King: But after the time he has a 
pardon from the King for his offence, he may make a will 
of his lands and goods to another man. Swinb. part 11e 
A man who isat- 
tainted or convicted of felony cannot make a teftament 
of his lands or goods, ‘for they are forfeited; but if a 
man be only indicted, and dies before the attainder, his 
will is good for his lands and goods both sing i he be 
indiéted, and will not anfwer upon his arraignment, but 
ftands mute, ĉc. in this cafe his lands are nöt forfeited, 
and therefore he may make a will of them. Swinb. part 
11. f..13. N. B. If aman kill himfelf, his will as to 
his goods and chattels is void, but as to his lands is good. 
Plowd. 261. Hales v. Pettit. 

A man likewife, who is outlawed in a perfona? action; 
cannot make a will of his goods and chattels, fo long as 
the‘outlawry continues in force, but of lands he may 
make a will. Swnb. part 11. f. 21. But note, that 
however the wills of traitors, aliens, felons, and out- 
lawed perfons are void as to the King or lord that has 
right to the lands or goods by forfeiture or otherwife ; 
yet the will is good againft the teftator himfelf, and all 
others but fuch .perfons only. Wood, Com.1V. Shep. 
Abr. part 4. voc. Teftament. And note alfo, by the civil 
law the wills of divers others, as excommunicate perfons, 
hereticks, ufurers, inceftuous perfons, fodomites, libel- 
lers, and the like, are voids but by our law the wills of 
fuch perfons, at leaft as to their lands, are good by the 
ftatutes that enable men to devife their lands. Id. 
ibid. 

In fhort, all perfons whatfoever, male or female, old 
or young, lay or fpiritual, at any time before their 
death, whilft they are able to {peak fo diftinétly, or write 
fo plainly, that another may underftand them, and per- 
ceive that they underftand themfelves, may make wills 
of their lands, goods and chattels, and that although they 
have fworn to the contrary; and none are reftrained of 
this liberty, but fuch as are before named. Id. ibid. 


3. What are the requifites to conftitute a good will. 


To conftitate a good will it is neceflary, 
1. That the teftator be a perfon legally capable of ma- 


king a will. 
2. The 
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2. The fecond thing required to the making of a good 
tellament, is, that there be a perfon to take, and one 
that is capable; for in all gifts by devife, or otherwife, 
that are good, there muft be a donee in efe, and not 
poe only, and one that fhall have capacity to take the 
thing given, when it is to vef, or the gift fhall be void. 
Shep. Abr. part 4. J. 13. voc. Te’. 

And hence it is, that where the devifee of lands or goods, 
or an executor of a will, doth die before the devifor, or 
him that makes the will, the devife and will is void, and 
that neither the heir or executor fhall have the thing 
devifed. Jd. ibid. Plowd. 345. Brett v. Rigden. A 
devife to the wife for life, and after to the children un- 
preferred, is good. 1 And. 60. Amner v. Luddington. 
But a devife by a man to his heir and his heirs, is void. 
2 And. 11. Garmyn V. Arftate. 

One devifed his leafe of lands to B. his eldeft fon, ex- 
cept the fum of 140/. to be paid out for portions for his 
daughters, and made B. his executor; and held a good 
devife to them after this manner, and that the daughters 
might fue for it in the ecclefiaftical court, or court of 
equity. Shep. part 4. p. 13. voc. Te’. 

If one devife to the fon in tail, and if he die without 
iffue, to the next of his name; the daughter after mar- 
ried cannot have it, for fhe is not of his name. Cro. 
Eliz. 532. Bon v. Smith. One feized of a manor and 
lands, devifeth the fame to his fon, and after, by another 
part of his will, devifeth part of the fame to another of 
his fons ; thefe devifes are good, and they fhall be join- 
tenants. 3 Leo. 11. 

3. That the teftator, at the time of making his will, 
have animum teffandi, i. e. a mind or ferious intention to 
make fuch a will. 

For it is the mind, not the words of the teftator that 
gives life to the will: Since if a man rafhly, unadvifedly, 
incidently, jeftingly or boaftingly, and not ferioufly, 
writes or fays, that fuch a one fhall be his executor, or 
have all his goods, or that he will give to fuch a one 
fuch a thing ; this is no will, nor to be regarded. And 
the mind of the teftator herein is to be difcovered by 
circumftances ; for if at the time he be fick, or fets him- 
felf ferioully to make his will, or requires witneffes to 
bear witnefs of it, it fall be deemed in earnet; but 
if it be-by way of difcourfe only, or fomewhat he will 
do hereafter, or the like, it fhall be taken for nothing. 
Swinb. part 1. f. 3. 

4. That the mind of the teftator in making his will 
be free, and not moved by fear, fraud, or flattery. 

For when the teftator is moved to make his teltament 
by fear, or circumvented by fraud, or overcome by fome 
immoderate flattery, the {ame is void, or at leaft voidable 
by exception: And therefore, if a man, by occafion of 
fome prefent fear or violence, or threatning of future evil, 
does at the fame time, or afterwards by the fame motive, 
make a will, it is void, not only as to him that puts him 
in fear, but as to all others; altho’ the teftator confirms 
it with an oath; but if the caufe of fear be fome vain 
matter, or, being weighty, is removed, and the teftator 
afterwards, when the fear is pat, confirms the teftamient, 
in this cafe, perhaps, the will may be good. And if a 
man; by occafion of fome fraud or deceit, be moved to 
make a will, if the deceit be fuch as may move a prudent 
man or woman, and if the end be evil alfo, the will is 
void, or voidable at the leaft; but if the deceit be light 
and fmall, or if it be to a good end, as where a man is 
about to give all his eftate to fome lewd perfon, from 
his wife and children, and they perfuade the tefta- 
tor that the lewd fellow is dead, or the like, and 
thereby procure him to give his eftate to them, this is a 
good will. And one may, by honeft interceffions, and 
modeft perfuafions, procure another, to make himfelf or 
a ftranger executor to him, or the like, and this will not 
hurt the will; alfoa man may ufe fair and flattering 
fpeeches to move the teftator to make his will, and to 
give his eftate unto himfelf or fome friend of his ; except 
it be in cafe where the flatterer firft threatens him, or 
puts him in fear, or to his flattery joins fraud and deceit ; 
or where the teftator is a perfon of weak judgment, or un- 
der the government of the flatterer, or in danger from 
him ; as when the phyfician fhail perfuade his patient ug- 
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der his hand to make his will, and give his efate to 
himfelf: or the wife attending on her husband in his 
ficknefs fhal] negleé&t him, and in the mean time flatter 
him to give her all: Or where the perfuader is importu- 
nate, and will have no denial: Or where there is ano- 
ther teftament made before ; for in all thefe cafes, the will 
will be in danger to be avoided. If I be much privy to 
another man’s mind, and he tells me often in his health 
how he intends to fettle his eftate, and he being fick, I 
of my own head, draw a will according to his mind, be- 
fore declared to me, and bring it to him, and afk him 
whether this fhall be his will or no; and he confiders of 
it, and then delivers it back to me, and fays, yes; this 
is a good will. But if otherwife, fome friends of a fick 
man, of their own heads fhall make a will, and bring it 
to a man in extremity of ficknefs, and read it to him, and 
afk him, whether this fhall be his will, and he fays, yes, 
yes: Or if a man be in great extremity, and his friends 
prefs him much, and fo wreft words from him ; efpecially 
if it be in advantage of them, or fome friends of theirs ; 
in thefe cafes the wills are very fufpicious. Id. ibid. part 
YI. f. 25. and part 7. fed. 2, 3, F 4. 

5. That the will be made in the form prefcribed by 


law. 


4. Of wills to pafs bands and tenements. 


By the Common law, no lands or tenements (except 
by particular cuftom) were devifeable by any lait will or 
teftament, neither could they be transferred from one to 
another, but by folemn livery of feifin, matter of record 
or fufficient writing. Becaufe it was prefumed, that the 
teftator would do that zx extremis, that he would not 
do in his health; that it proceeded from the diftemper 
of his mind by the anguith of his difeafe, or by finitter 
perfuafion to which in'his ficknefs he was more fubjeé. 
1 Inf. 111. È. 1 Roll. Abr. 608. 

The true reafon feems to be from the nature of tha 
fendal tenure, and the relation that was firft eftablifhed 
betwixt the lord and his tenant. For though donations 
after length of time were made to the tenant and his 
heirs, or the heirs males or females of his body, under 
certain duties and fervices, exprefsly referved, or which 
the law created ; and though the. word 4errs, Sc. be words 
of limitation, and appropriated to meafure out the 
length or continuance of the eftate: yet they were always 
underftood, the heirs of the pre/ent tenant, who being lia- 
ble to the fame fervices when they came into the tenancy, 
the lord was to have the tuition and education of fuch 
heirs, in cafe they happened, by reafcn of their minority 
to be incapable of performing the fervices, that fo he 
might, by his care and difcipline, fecure to himfelf te- 
nants always capable thereof, either in their own perfons, 
if they happen to be males, or by proper marriages with 
his tenants if they proved to be females ; and therefore by 
no att of the tenants could he difpofe of the feud, fo as to 
defeat the lord of the advantages of his feigniory; and 
hence it was, that a tenant could not devife it even to his 


‘own heir, fo as to make him a purchafer thereof; for 
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then he cOming in, not by the donation of the lord, but 
the difpofition of the tenant, though he remained liable 
to the naked fervices, yet the lord loft the advantages of 
wardfhip, marriages, &c. which were annexed only to 
thofe who came in upon the terms of his own donation by 
defcent. 1 Ey. Caf. Abr. 401. 
The Stat. 32 H. 8. cap. 1. ufually called the ftatute 
of wills, enatts, ‘ That every perfon having manors, 
lands, &'c. fhall have power to give, difpofe, will, and 
devife by will, in writing or otherwife, by att executed 
in his life-time, all his faid manors, &Je. any law, ftatute 
&c. to the contrary notwithftanding.” 

There have been feveral refolutions concerning wills 
made purfuant to this flatute fince the making thereof : 
But as the Stat. 29 Car. 2. ¢.3. (wide infra) is now the 
proper pattern to follow, having altered the forms, by 
requiring more ceremony and greater exaétnefs, it will 
be fuflicient barely to mention fome of the cafes on this 
fatate of 32 H. 8. viz. That the lands muft be Jua, and 
therefore lands purchafed after a will is made will not pafs, 
Vide Plow. 344. A devife of an authority to ae 
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fell is within the a&. Mosr 341. 


good will. Moor 177. 


devife. 3 Co. 31. 5. 


before it was read to him. 1 And. 34. 
_ without the appointment of the teftator, if read to him, 
Was not neceflary. Cro. Eliz. 100. Dyer 72. a. 2 Leon. 
. 85. As to figning fee infra. 
_ By the ftatute of frauds and perjuries, 29 Car/2 c. 3. 
fis. All devifes and bequefts of any lands or tene- 
ments devifeable by the ftatute of wills, or by any 
particular cuftom, fhall be in writing, and figned by the 
= party devifing the fame, or fome other perfon in his pre- 
= fence, and by his exprefs directions, and fhall be attefted 
= and fubfcribed in the prefence of the faid devifor by three 
or four credible witneffes, or elfe they fhall be utterly 
void and of nane effect, 

And by £2. 6. ‘* No devife in writing of lands, tene- 
‘ments or hereditaments, or any claufe thereof, fhall be 
revocable other than by fome other will or codicil in wri- 
ting, or other writing declaring the fame, or by burning, 
cancelling, tearing or obliterating the fame by the tefta- 
tor himfelf, or in his prefence, and by his directions and 

nfent: But all {fuch devifes and bequefts fhall remain in 
force until the fame be burnt, &c. in manner aforefaid, 
’ er unlefs the fame be altered by fome other will or codi- 
cil in writing, or other writing of the devifor, figned in 
_ prefence of three witneffes, declaring the fame.” 

_ Therefore if a will be of lands or tenements, it muft 
_ be in writing, and it mut be committed to writing at 

the time of the making thereof; and it is not fufficient 
3 ie it be put in writing after the death of the teftator, 





ais ing firt made by word of mouth only, for then it is 
OR lead 15 fill. See Wood, part 1. 798. Dyer 


2. Plowd. 345. 


Soh what language a will may be written, and of -the 
| eircumflances of figning, Jealing, attefiation and publi- 
cation, ; 


= ~ Itis not material in what matter or ftuf, whether in 
a pae or parchment, nor in what language, whether in 
_ Latin, French, Dutch, or any other tongue, or in what 
hand or letters, whether in fecretary hand, roman hand, 
or court hand, or in any other hand, a will be written, 
fo that it be fair and legible, that it be read and under- 
flood; neither is it material whether the fame be written 
= at large or by notes or charaéters ufual or unufual, as 
= XX. for twenty, or when the figure 1 is ufed inftead of 
_ the letter 4. if it be ufual in the teftator’s writing, or the 
_ like; for the will is good notwithftanding. So alfo, if 
fome words be omitted, or improper fentence ufed, when 
_ the intent and meaning is apparent ; as where a man 
= fays, I make my wife of this my laft will and teflament, 
= leaving out the word executrix, yet the willis good ; and 
_. this fhall be underftood. But if it be fo done as it can- 
_ not be read, or by reading the mind of the teftator can- 
not be known, then the will is void and of no force, in 
= like manner as a nuncupative will is when the words 
Poe are fo ambiguous, obfcure, and uncertain that 
ereby the meaning of the teftator cannot be known or 
underflood. Szeinb. part 4. fed. 28. . 
_ The claufes of the 29 Car. 2. c. 3. above recited, having 
rendered the circumftances of figning, Gc. neceflary, it is 
= next to be inquired, when, in legal conftruétion, thefe 
_requifites fhall be deemed to have been complied with ; 
= which may be bef colleéted by an attention to the fol- 
lowing cafes. 
ioe as s been held, that fealing of a will, is a figning 
within the ftatute of frauds and perjuries. 2 Str. 764. 
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A mañ beyond fea 
wrote a letter, in which he declared his will to be, that 
his lands fhould go in fuch a manner; and adjudged a 
So ifa man had ordered one to 
make his will, and thereby to devife Whiteacre to 4. and 
his heirs, and Blackacreto C. and his heirs, and he had 
written the devife to 4. but before the devife to C. was 
wrote, the devifor died, yet as to 4. this had been a good 
So a will was held good where a 
lawyer took only fhort notes, with defizn to reduce it 
inio form, which he afterwards did, but the devifor died 
A will wrote 


and approved by him, was held good ; figning and fealing 


_tute of frauds and perjuries. 
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Warneford v, Warneford. But a will in writing need fot 
be fealed, Perk. 4.77. 

Where the teftator owns his hand before the witneffes 
who fubfcribe the will in thé teflator’s prefence, the will 
is good, though all the witneffes did not fee the teftator 
fign ; and it is obfervable that the ftatute of frauds does 
not fay that the teftator fhall fign his will in the prefence 
of three witneffes; but requires thefe three things, firit, 
That the will fhould be in writing. Secondly, That it 
is figned by the teftator. And thirdly, That-it thould 
be fubfcribed by three witneffes in the prefence of the 
teftator. 3 P. Will. 254.° Stonzhouje &F ux’ v. Evelyn. 
Neverthelefs a will has been held to have been well exe- 
cuted, though it was not mentioned in the attefiation to 
have been figned in the prefence of the teftator. 2 Ser. 
1109. Croft v, Pawlet. If a will be attefted by three 
witneffes, who feverally figned their names, not being 
prefent together; yet each figning being in the prefence 
of the teftator, makes it a good will. within the itatute. 
2 Chan. Cafes.109. Anon’. 

But if a man fubjcribes his will in the prefence of two 
witnefles, and they fubfcribe it in his prefence, and after 
makes a codicil in writing, reciting that he had made a 
‘former will and confirmed the fame, (except what was 
excepted by the codicil) and declares, that the codicil 
fhall be taken as part of his will, and publifhes itin the 
prefence of one of the witneffes to the firft will and ano- 
ther new witnefs, this is nota good will, for there were 
not three fubfcribing witneffes in the prefence of the tef- 
tator ; and one of the witneffes to the codicil never faw 
the will, Adjudged, though it was objected, the will and 
codicil made but one will, and the circumftance of three 
witneffes wanting, the will was perfected by the codicil. 
3 Mod. 263. Leav. Lib. Sed qu. So if a man makes a 
will in feveral pieces of paper, and there are three wit- 
neffes to the laft paper, and none of them ever faw the 
firft, this is not a good will. 3 Mod, 263. v. infra. 

A will of lands was originally executed in the prefence 
of two witneffes only, and at the diftance of four years 
afterwards, the teftator re-executed his will, by drawing 
a pen on the old ftrokes, in the prefence of one other per- 
fon, who likewife fubfcribed his name as a witnefs toit. 
Upon an ejectment brought by the heir at law, and on a 
{pecial verdiét, it was determined by the court, that this 
will was properly executed, and attefted, under the fta- 
5 New Abr. 509. MSS. 
Rep. Jones v. Dale, B. R. Hill. 16 Geo. 2, 

It was determined by lord chancellor, that a will is 
well proved, tho’ the witneffes did not fee the teftator fign 
his name; if he declares it to be his hand-writing to 
them, and they atteft it in his prefence, and in the 
prefence of each other: 5 New Abr. 509. MSS. Rep. 
Gray/on V. in Chan. 25, 26 Geo, 2. 

A will was attefted by three witneffes, in the prefence 
of the teftator and of each other, but the teftator did not 
write his name or put his feal in their prefence, but 
pointed to the paper, and faid, that was his will, and he 
had writ it, and that his name, William Ellis fab{cribed, 
was his writing and name; and laid his hand on the 
feal, and faid, that was his feal. Determined by Lord 
Hardwicke, affited by Lord Ch. J.-Willes, Strange matter 
of the Rolls and the Ch. Baron, on a queftion in this 
caufe, whether this will fo executed, was good as a re- 
vocation of a former will, under the fixth fection of the 
ftatute of frauds? And held clearly that it was; ir not 
being doubted but that it was good, as an original will, 
according to the authorities determined on this head, 
that the owning it to be his. hand-writing was fufficient. 
5 New Abr. 509. MSS. Rep. Ellis v, Smith, Hill. & 
Mich. 27 Geo. 2. 

The teftator defired the witnefles to go into another 
room, feven yards diftance, to atteit his will, in which 
there was a window broken, through which the teftator 
might fee them. And it was held, that this will Was aç- 
cording to the ftatute of frauds; for tho’ the ftatute re-. 
quires attefting in his prefence, to prevent obtruding an- 
other will in the place of the true one, yet it is enoi gh if 
the teftator might fee. It is not neceflary shat te thou 
adtually fee them figning; for, at that rate, if a man, 
mL ; ~ fhould 




















WEL 


fhould but turn his back, of look off, it would vitiate 
the will: And the figning was in the view of the tefta- 
tor; he might have feen it, and that is enough. So if 
the teftator, being fick, fhould be in bed and the cur- 
tain drawn, 2 Salk. 688. Shires v. Glafcock. 

But where one devifed lands to Z. $. and his heirs, 
and daly fubfcribed his will in the prefence of three wit- 
neffes ; who, for the eafe of the teftator, went down 
ftairs into another room, and attefted the will there, 
which was out of the prefence of the teftator; and the 
heir at law was prevailed on to join in a leafe and releafe 
of the devifed premiffes, in truft for the devifee; the 
will and the releafe were both fet afide, for the releafe 
reciting that the will was duly executed, was /ugge/tio 
falfi, and the concealing from the heir, that it was not 
duly executed, was /uppre(fio veri ; either of which cir- 
cumftances are good reafons for fetting afide a releafe 
or conveyance. 1 P. Will. 239. Broderick v. Broderick. 

If the teftator writes the will with his own hand, 
tho’ he does not fubfcribe his name, but feals and pub- 
lithes it, and three witnefles fubfcribe their names in his 
prefence, it is a good will; for his name being wrote in 
the will it is a fufficient figning: And the ftatute does 
not direét, whether it fhall be at the top, bottom, Ge. 
and by three judges againft one, fealing is a figning 
within the aét. And note, it is not faid in the aét, that 
the figning fhall be in the prefence of the three witneffes 
at the fame time. 3 Lev. 1.  Lemayne v. Stanley. See 
Comyn’s Rep. 197. Peate v. Ougley. 2 Raym. 1282. 

A. by willin writing, attefted by three witneffes, de- 
vifed a copyhold eftate to his wife: And afterwards the 
teftator, on the day of his death, directed his nephew to 
obliterate fome devifes, but faid nothing as to the copy- 
hold devifed to his wife, and then caufed a memorandum 
to be written, that he examined, perufed, and approved 
of the will as fo obliterated and altered by his nephew, in 
his prefence, but did not republifh it in the prefence of 
three witneffes, but directed his nephew to have it wrote 
out fair ; but before it was brought back he became deli- 
rious ; and this was held a good will as to the copyhold. 
2 Vern. 498. Burkitt v. Burkitt. 

It has been determined, that a truft of an inheritance 
muft be devifed in the fame manner as a legal eftate, 
Vide 2 Will. Rep. 258.— Wag faf v. Wag faff. 

J. S. poffeffed of aterm of five hundred years in Black- 
acre, afterwards purchafes the fee-fimple in B’s name, 
and devifes Blackacre by will, all of his own hand-writing, 
to C. in fee; but the will was neither dated, fubfcribed, 
or attefted. Decreed per his honour, that as this was a 
term which would have attended the inheritance, and in 
equity have gone to the heir, and not to the executor, in- 
which refpect it was to be confidered as part of the inheri- 
tance ; fo the will which was not attefted by three wit- 
neffes, as the law required it to be, when land was to pafs, 
Should not carry this term. 2 Will. Rep. 236. Whit- 
church v. Whitchurch. 

An ejectment by the heir at law, the queftion for the 
opinion of the court was, whether it fhould be left to a 
jury to determine, whether the witneffes to a will (being 
all dead) fet their names in the prefence of the teftator, 
and this merely upon circumftances without any pofitive 
proof ? Per. Cur. This is a matter fit to be left to a jury, 
which. is all that is referred to the court. ‘The witneffes, 
by the ftatute of frauds, ought to fet their names as wit- 
neffes in the prefence of the teftator ; but it is not re- 
quired by the ftatute that this fhould be taken notice of in 
the fubfcription to the will: And whether inferted or not, 
it muft be proved: If inferted, it does not conclude but 
it may be proved contra, and the verdict may find con- 
tra; then if not conclufive when inferted, the omiffion 
does not conclude it was not fo, and therefore muft be 
proved by the beft proof the nature of the thing will ad- 
mit. In cafe the witnefles be dead, there cannot proba- 
bly be any exprefs proof, fince at the execution of wills 
few are prefent but the devifor and witneffes ; then, as 
in other cafes, the proof mut be circumftantial, and here 
are circumftances. Firft, three witneffes have fet their 
names, and it muft be intended they did it regularly. 
Secondly, one witnefs was an attorney of good character, 
and may be prefumed to underftand what ought to be 


done, rather than the contrary. And there may be cir- 
cumftances to induce a jury to believe, that the witnefles 
fet their hands in the prefence of the.teftator, rather than 
the contrary; and it being a matter of fact, was proper 
to be left to them ; as whether the livery was given on a 
feoffment, when no livery is indoried ; whether a deed 
was executed when only a counterpart was produced, We. 
And the court was of opinion, that the plaintiff ought to 
be nonfuited. Comyns’s Rep. 531. Hands v. James. See 
alfo Vin. Abr. tit. Devife. (N.9.) Ca. 4. p. 128. Croft 
on Dem’. of Dalby v. Pawlet. 

A will thall not be read in proof of a witnefs’s hand, 
únlefs there be pofitive proof that he is dead. Comyns’s 
Rep. 614. Bifbop v. Burton. 

If a copyholder, after admittance, furrenders the lands 
to the ufe of his lait will, and by his will gives them to 
A, but the will is not attetted by any witnefles; yet 4. is 
well intitled to the lands. Per Lord Chan. Barnard. Rep. 
in Chan. 11, 12. Tuffnellv. Page. 

N. B. It was confiaered as fuincient to declare the ufes 
of the /urrender. 

A furrender was made of a copyhold eftate to truflces, 
to the ufe of the will; which was made with only two 
witneffes to it. It was admitted, that a will of a copy- 
hold eftate does not require three witnefles. Sele Ca. in 
Chan. 42. Appleyard v. Wood. 

A will made beyond fea, of lands in England, mut be 
attefted by three witnefles. 2 WH. Rep. 293. See Vin. 
Abr. tit. Devife, (N. 2.) ca. 16. p. 119. and (N. 10.) 
ca. 3. p. 128. 

Ifa teftator figns his will, but delivers it as his a@ 
and deed ; yet this will be a fufficient publication. Pame 
Abr. tit. Devife, (N. 7.) ca. 13. pl 125. 

An uncle having devifed his eftate trom his nephew 
and heir at law, a younger brother of the heir at law, at 
the uncle’s funeral, fnatched the Will out of the hands of 
the executor, and tore it in many {mall pieces, but moft 
of them, and particularly fuch part wherein was the de~ 
vife of the land, were picked up and ftitched together 
again: Andon a bill to have the will eftablifhed, it was 
decreed that the devifee fhould hold againft the heir, and 
he to convey to him, altho’ there was no direét proof 
made that the heir directed the tearing of the will, 2 
Vern. 441. Haynes v. Haynes. 


6. Of re-publifbing a will; and what fhall amount to a 
re-publication, and where a re-publication eal make a devife 
good. 


Ifa man devifés certain lands, and after aliens the 
land to a ftranger, and re-purchales ; and after fhews his 
intent, that the faid will fhall be his will: This isa 
new publication, and the land fall pafs by the devife. 
1 Vern. 330. Hall. v. Dunch. 

So the teftator’s faying his will was in a box in his 
ftudy, amounted to a new publication. z Vern. 209. Cote 
ton v. Cotton. 

If a man feifed of lands, devifes all the lands to J. S. 
and afterwards purchafes the manor cf D, and afterwards 
writes his will that Z. D. fhalt be his executor: yet 
this is not any new publication, to make the land pafs. 
1 Roll. Abr. 618. 

But if after the purchafe of the manor of D. he deli- 
vers the firft will as his will, and fays, that it fhali be 
his will, without putting any words thereto: yet this is 
a new publication to make the lands newly purchafed 
pafs. Jd. ibid. 1 Salk. 237. 

So if a man feifed of lands in D. devifes to another, 
by his bill in writing, all his lands in Ð. and after pur- 
chafes other lands in D. and after one J. 8. comes to 
him, and reques him to give him- the buying of the 
lands laft purchafed: And he anfwers him, that he will 
not, but that his intent was, that thofe lands fhould go 
to the executors (the devifee: being made executor by the 


will) as his other lands fhould: And after the devifor’ 


caufes a codicil to be written, in which there is a devife of 
feveral perfonal things, as corn and implements of houf- 
hold, and annexes it to his firft will: And after dies 
without other publication ; yet this fhall be a dufficient 
publication to make the lands newly purchafed to pafs 
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` by the will, for there need no other words in the will 
than there were before; and his intent appears, that it 
fhould be his will, by the annexing the codicil. 1 Roll. 
Abr. 618. 

But if a man has iffue two daughters 4 and B. 
and he devifes lands to 4. and tothe heirs of her body, 
and for want of iffve to B. and J. dies in the life-time 
of the teftator, leaving iffue; tho’ after the teftator an- 
nexes a codicil to his will, and thereby difpofes of fome 
part of his perfonal eftate ; yet this will not amount to 
a republication of the will, nor give any title to the if- 
fue of 4. tho’ the teftator had declared in his will, that 
B. had married againft his confent, and that what he 
had given her, was in full of her portion, and in bar of 
any further part of his real eftate. 1 ddr, Eq. Cafes 407. 
2 Vern. 722. Hutton v. Simp/on. 

It has been faid, that if a codicil be executed after 
making a will and purchafing lands, it will amount to 
a republication, and pafs the land purchafed after ma- 
king the will, and that it was fo determined by all the 
judges in the cafe of Acherly and Vernon; which fee in- 
fra, fed 2. Unlefs it appears he had his real ekate under 
confideration. ç New Abr. 516. MSS. Rep. Gib/on v. 
Rogers, in Chanc. Trin..23 Geo. 2. 

_ A. having given a legacy inter alia to his fon Fo/eph; 
Jofeph died, and he afterwards had another Fo/eph, and 
then by a codicil to his will, confirming his will, he took 
notice, that fince the laft, it had pleafed God to give 
him another fon, and gave him a fmaller legacy. Deter- 

mined, that this was a re-publication of his will, and a- 
_ mounted to a fubitituting o/ep4 in the place of the firft ; 
and gave him the firft legacy as well as the fecond. MSS. 

Rep. Perkins v. Micklethwaite. See Cro. Eliz. 422. 1 
Lev. 243. 1 Vent.341. 2 Fones135. Raym. 408. 

J. S. after making his will, and devifing his real and 
perfonal eftate, to truftees, for particular purpofes, pur- 
chafes feveral fee farm-rents, aflart rents, and other lands 
and tenements, and then by a codicil he recites that he 
made a will, dated 17th Fan. 1711, and then fays, 
« I hereby ratify and confirm the faid will, except 
in the alterations hereafter mentioned. ‘The portion to 
my niece Z. fhall be made up 6000/. and what I 
have given to my fifter and niece, fhall be accepted by 
them in fatisfaction of all they may claim out of my real 
and perfonal eftate, and on condition they releafe all 
right, &c, to my executors and truftees in my will named ; 
and thus having provided for my filter and niece, I devife 
all the lands by me purchafed fince my will, to my truftees 
and executors in my will named, to the fame ufes, and 
fubje& to the fame trufts to which I have mentioned to 
devife the manor of H. and the bulk of my eftate; and 
I revoke that part of my will, whereby I appoint 4. B. 

and C. three of my truftees, in my will, and I defire 
K. and N. tobe two of my truftees, and devife my faid 
real eftate to them accordingly.” Lord Macclesfield, 20th 
Nov. 1723. decreed, that the will was confirmed by the 
codicil ; that J. S. figning and publifhing his codicil in 
the prefence of three witnefles was a re-publication of 
his will, and both together made but one will; and by 
the faid will and codicil, his fee-farm rents, affart rents, 
and lands, contracted to be ‘purchafed, and all his real 
and perfonal eftate (except the copyhold purchafed before 
his will) did well pafs. On appeal to the lords, the de- 
cree was affirmed. Comyns’s Rep. 381. Acherley v. Ver- 
non. ° 
It was determined upon the opinion of all the judges, 
that if a will be made, and afterwards another will with- 
out cancelling the former; and then by an a& fubfequent 
to both, the firft will be confirmed, the limitations in 
that will fo confirmed, will take place: Alfo that if 
‘there are two inconfiftent wills of the fame date, neither 
of which can be proved to be laft executed ; they are 
_ both void by the Common law for uncertainty, and will 
let in the heir at law: Alfo, that although the wills are 
dated the fame day, the limitations may take place if 

they are confiftent in both, to the difinherifon of the 
heir at law: And upon this opinion, the order appealed 


= 


_ from, which was a difmiffion of the plaintiff’s bill in the 
court of Exchequer in Ireland, was confirmed in favour 


of Lord Anglejey, by the houfe of lords. 5 New Abr. 517. 


SERS. 


MS. Rep. Phips v. Anglefea in Dom. proc. June 1951. 
See the printed copy. 


7. What jall bea fufficient proof of a will; and in what 
cafes devifees, legatees and creditors may be admitted to prove 
a will, 


A written will, when it is written with the teftator’s 
own hand, proves itfelf, and therefore needs not the 
help of witneffes to prove it; and for this caufe, if a 
man’s will be found written fair and perfect, with his 
own hand, after his death, although it be not fubfcribed 
with his name, fealed with his feal, or have any witnefles 
to it, if ic be known or can be proved to be-his hand, it 
is held to be a good teftament, and a fufficient proof of 
itfelf; but if it be fealed with his feal, and fubfcribed 
with the name of the teftator, and can be proved by wit- 
nefes, it is more authentick; and when it is found 
amongit the choice evidences of the teftator, or fait 
locked up in a fafe place, it is the more efteemed ; for if 
it be written in another hand, and the teftator’s hand 
and feal, or one of them, not to it, although it be found 
in fuch a place as before, yet fome proof will be expected 
of it further by witneffes in that cafe ; and if a writing be 
found under the teftator’s own hand, yet if it be but a 
fcribling writing, written copywife, with a. great dif- 
tance between every line, without any date, in ftrange 
characters, with many interlineations, and lying amongft 
his void papers, or the like: This will not be eiteemea a 
fufficient will, nor a good proof of it, but it fhall be ac- 
counted rather a draught or image of the telftator’s will, 
for a direction to him after to make his will by ; and yet, 
if it can be proved that the teftator did declare himfelf 
that this fhould be his will, this will be a good will, and 
a good proof of it. Swinb. part 4. fed. 28. and part 7. 
This as to perfonal. 

If it be proved, that the teftator faid his teftament was 
in fuch a fchedule, in the hands of 7. S. and F.S. pro- 
duces a writing, depofing it to be the fame, this is a fuf- 
ficient proof: gu. But if he fays withal, it is written with 
his own hand, then it feems fome other proof, as by compa- 
ring hands, or the like, that it is his hand wherein it is 
written, will be expected. Jd. ibid. If the witneffes 
will prove the writing produced to be the laft will of the 
teftator, or that he faid it was, or it fhould be his laft will, 
or that it was the fame writing that was fhewn to them, 
and whereunto they are witneffes, although they never 
heard it read, or fet their hands to it, it is a fufficient 
proof. Id. ib. y 

Where there is no queftion or oppofition moved or had 
about or againfta will, there the oath of the executor 
alone is efteemed a fufficient proof of it; and in that cafe 
regularly no other proof is required ; and where more 
proof is neceffary, it is in the difcretion of the ordinary 
what proof to admit and allow: And thofe witneffes, for 
number, nature and quality, or fuch other proof that he 
deems and accepts for fufficient, is fufficient; and the 
will fo proved by fuch witneffes, or fuch other proof, is 
fufficiently proved. 5 New Abr. 519. This as to perfonal, 

All perfons, male and female, rich and poor, are 
efteemed competent witneffes to prove a will, fave only 
fuch as are infamous, as perjured perfons, and the like ; 
fuch as want underftanding and judgment, as chil- 
dren, infants, and the like; and fuch as are prefumed to 
bear affection, as kindred, tenants, fervants, Sc. Swab. 
par. 4. Jed, 24. Qu. as to the latter fort. 

But an interefted witnefs, fuch as a legatee, &c. was 
not, (before the ftat. 25 Geo. 2. c. 6.) a credible witnefs, 
5 New dor. 519. MSS. Rep. Anfty v. Dow/fing. Mich. 
1746. B. R. 

Witneffes have been examined to prove the teftator’s 
intent. 2 Ld, Raym. 1326. Clife & al v. Gibbons 
& al’. The probate of a will cannot be controverted at 
Common law, Ld. Raym. 262. Sir Richard Raine’s cafe. 
A recital of a will in a copyhold admittance is evidence 
againft any but the heir. Jd. 735. According to Holt 
Ch. J. the regifter’s book is good evidence to prove a will 
concerning lands. 1 Ld. Raym. 731. St. Leger v. A- 
dams. One of the fubfcribing witneffes to the atteftation 


of a will, having an annuity devifed to his wife, was held 
not 
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hot to be a credible witnefs within the ftatute. 
1253. Holdfaft on dem. of Anfty v. Dowfing. Parol evi- 
dence is not admitted to contradict the words of a will. 
Id. 1261. Lowfeld v. Stoneham, and Caf: Temp. Talbot, 
Brown v, Selvin, 240. A proof of a will cannot be 
made againft a man by confeflion of his own witnefs. 1 
Ld. Raym. 730. Pyke v. Crouch. An executor may be 
fued for a legacy where he proves the will, tho’ he does 
not live in that diocefe. Jd. 847. Edgwerth v. Smal- 
ridge. 

Devifees, legatees, and creditors, are now made com- 
petent witnefles to wills, for by the a&t of the 25 Geo, 
2. c. 6. for avoiding and putting an end to certain doubts 
and queftions, relating to the atteftation of wills and co- 
dicils, concerning real eftates, in that part of Great Bri- 
tain called England, and in his Majefty’s colonies and 
plantations in America, itis enacted, That if any perfon 
{hall atteft the execution of any will or codicil, which 
fhall be made after the 24th of June 1752, to whom 
any beneficial devife, legacy, eftate, intereft, gift or ap- 
pointment of, or affecting any real or perfonal eftate, 
(other than except charges on lands, tenements, or here- 
ditaments, for payment of any debt or debts which fhall be 
thereby given or made,) fuch devife, &c. or appointment, 
fhall, b far only as concerns fuch perfons attefting the ex- 
ecution of fuch will or codicil, or any perfon claiming 
under him, be utterly null and void ; and fuch perfon 
fhall be admitted as a witnefs to the execution of fuch 
will or codicil, within the intent of the act of 29 Car. 2. 
notwithftanding fuch devife, &c. 

And it is alfo enacted, ‘That in cafe by any will or co- 
dicil made or to be made, any lands, tenements, or heredi- 
taments are or fhall be charged with debts ; and any cre- 
ditor whofe debt is fo charged, hath attefted, or fhall 
atteft, the execution of fuch will or codicil, fuch creditor 
fhall be admitted as a witnefs to the execution of fuch 
will or codicil, within the intent of the faid a&. That 
if any perfon hath attefted the execution of any will al- 
ready made, or fhall atteft the execution of any will, 
&c. made on or before the 24 June 1752, to whom 
any legacy is or fhall be thereby given, whether 
charged upon lands, tenements or hereditaments, or not ; 
and fuch perfon before he fhall give his teftimony con- 
cerning the execution of fuch will, &c. fhall have been 
paid, or have accepted or releafed, or fhall have refufed 
to accept fuch legacy or bequeft, upon tender made 
thereof; fuch perfon fhall be admitted as a witnefs to 
the execution of fuch will, €c. within the intent of the 
faid aét. Provided that in cafe of tender and refufal, 
fuch legatee fhall in no wife be intitled to fuch legacy. 

This a& not to extend to the cafe of any heir at law, or 
of any devifee ina prior will or codicil of the fame tef- 
tator, executed and attefted according to the a& of 29 
Car. 2. or any perfon claiming under them refpectively, 
who has been in quiet poffeffion for two years next preced- 
ing the 6¢4 of May 1751; as to fuch lands, tenements, or 
hereditaments, whereof he has been in quiet poffeffion as 
aforefaid. This act not to extend to any will or codicil, 
the validity or due execution whereof hath been con- 
tefted in law or equity by the heir of fuch devifor, or de- 
vifee, in any fuch prior will or codicil fo contefted, or any 
part thereof, or for obtaining any other judgment or decree 
for the lands, &c. mentioned to be devifed, in any other 
judgment, or decree relative thereto, on or before the faid 
6th of May 1751, and which has been already determined in 
favour of fuch heir at law, or devifee in fuch prior will or 
codicil, or any perfon claiming under them refpeétively, or 
which is ftill depending, and has been profecuted with due 
diligence ; but the validity of every fuch will or codicil, 
and the competency of the witneffes thereto, fhall be ad- 
judged and determined in the fame manner as if this a& 
had never been made. ° 

No poffeffion of any heir at law, or devifee in fuch prior 
will or codicil as aforefaid, or of any perfon claiming 
under them refpectively, which is confiftent with, or may 
be warranted by or under any will or codicil attefted ac- 
cording to the intent of this act, or where the eftate de- 
fcended or might have defcended to fuch heir at law, tili 
a future or executory devife by virtue of any will or codi- 
Gil attefted according to this aét, fhould-or might take ef- 
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fect, fhall be deemed to be a poffefion within the inten¢ 
of the claufe herein lait contained. This a& fhall ex- 
tend to fuch of the Briti colonies in America, where 
the 29 Car. 2. is by at of affembly made, or by ulage 
received as a law; or where by act of aflembly or ufage, 
the atteftation and fubfeription of a witnefs or witneiles, 
are made neceflary to devifes of lands, &c. And fhall 
have the fame force and effect in the conftruGtion of, or 
for the avoiding of doubts upon the faid acts of aflembly, 
and laws of the faid colonies, as the fame ought to 
have in the conftruétion of, or for the avoiding doubts, 
upon the faid act in Exgland. Provided always; that as 
to the cafes arifing in any of the faid colonies, no fuch de- 
vife, legacy, or bequeft aforefaid, fhall be made null and 
void by virtue of this act, unlefs the will or codicil where- 
by fuch devife, &c. fhall be given, fhall be made after 
March 1. 1753. 

In the cafe of Wyndham v. Chetwynd in B. R. Bur. 
Rep. 414. to 431. On a will of land, dated 14 May 
1750, and a codicil of the fame date, an objection was 
made, ‘* that the fubfcribing witnefles to the will were 
not, at the time of their atteftation, credible witnefles,” 
the witnefles being creditors. But in that cafe, it was 
refolved they were credible witneffes. 

In another cafe, which afterwards came before the court 
of Common Pleas for determination (the pretest Lord 
Camden Chief Juftice,) viz. the cafe of Doe on the demiie 
of Hindjon v. Kerfey, the principles laid down in the 
former cafe, were controverted. 

In the latter cafe, there was a devife to certain poor 
perfons, of the parifh of 4. Some of the parifbioners 
were witnefles ; and adjudged they were zot erediéle, for 
that a devife to the poor of any place, being in eafe of the 
poor rate, the parifhioners were ixterefed. 'Thefe two 
laft cafes, and the arguments at length, as delivered, in 
the refpective cafes, by Lord Mansfeld and Lord Camden, 
are publifhed together, in a guarto pamphlet, to which 
we refer, as being too long to itate fully, in a work of this 
kind. 


8. Of nuncapative wills. 


By the ftat. 29 Car. 2. c. 3. f. 19. For the prevent- 
ing fraudulent praétices, it is enacted, <“ That no nun- 
cupative will fhall be good where the eftate thereby be- 
queathed fhall exceed the value of 30 pounds, that is not 
proved by the oaths of three witneffes, at the leaft, that 
were prefent at the making thereof, and bid by the teta- 
tor to bear witnefs that fuch was his will, or to that ef- 
fet.” And by ftat. 4 Ann. c. 16. f- x4. it is declared, 
“ That allfuch witnefles, as are and ought to be allowed 
to be good witneffes upon trial at law by the laws and 
cuftoms of this realm, fhall.be deemed good witneffes to 
prove any nuncupative will, or any thing relating thergto. 
Nor unlefs fuch nuncupative will were made in the time 
of the laft ficknefs of the deceafed, and in the habitation 
where he or fhe has been refident for ten days next before 
making of fuch will, except where fuch perfon was fur- 
prifed or taken fick, being from his own home, and died 
before he returned. That after fix months pafied after 
the {peaking of the teftamentary words, no teftimony fhall 
be received to prove any will nuncupative, except the faid 
teftimony, or the fubitance thereof, were committed to 
writing within fix days after the making of the faid will. ~ 
That no letters teftamentary, or probate of any nuncu- 
pative will, fhall pafs the feal of any court, till fourteen 
days, at the leaft, after the deceafe of the teftator be ful- 
ly expired, nor fhall any nuncupative will be at any time 
received to be proved, unlefs procefs have firt iffued to 
call in the widow, or the next of kindred to the deceafed, 
to the end they may contet the fame, if they pleafe. 
That no will in writing concerning any goods «or chat- 
tels, or perfonal eftate, fhall be repealed; nor fhall anv 
claufe, devife, or bequeft therein, be altered or changod 
by any words, or will by word of mouth only, except the 
fame be in the life of the teftator committed to writing, and 
after the writing thereof read to the teftator, and allowed 
by him, and proved to be fo done by three witnefles as 
the leait?” : 2 e 
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« Provided that any foldier in a&ual military fervice, 
or any mariner or feaman being at fea, may difpofe of his 
moveables, wages, and perfonal eftate, as before the ma- 
king of this att.” 

A. being ill, defired B. to make her will, who wrote 

+ down only names and initial letters to this effect, viz. 
to Tho. Weft 2001. to Fo. Dav. 1001. to Reb. Cro. 50 l, 
to fel’, to/. and to feveral other perfons in like manner, 
to above 4oo/. Which being more than her eftate, B. 
made an alteration in the fecond column, by {fubftract- 
ing part of the fums of the legatecs, as fet down in the 
fecond column, and then told Æ. the fenfe of the pro- 
poled devifes: There were two perfons in the room that 
did not hear any thing that paffed between 4. and B. 
but only heard the teftatrix at laft pronounce, that 
all was well. B. went to a fcrivener to have the de- 
viies drawn, out at length and in form, and before fhe 
returned the teftatrix died : The judge below pronounced 
for this will; but upon appeal to the delegates, it was 
reverfed ; and in this cafe it was agreed, that if the will 
had been written in words at length, fo as they had car- 


ried a fenfe and meaning in themfelves, it had been a | 


good will; for that there was one witnefs that wrote 


‘it, and two that heard the teftatrix pronounce, that it | 


was well: Which would have been intended to have 
amounted to a fecond witnels, in regard it appeared on 
all hands, by feveral witneffes, that the teftatrix did 
then ferioufly difpcfe herfelf to make her will; and for 
that was quoted the cafe of one Pepper, where a perfon dif- 
poled herfelf to make her will, and diétated it to a per- 
fon who wrote it down; and another, not called in as 
a witnefs, lay behind the hanging, out o! curtefy; and 
yet fuch will was allowed to be good, being proved by 
thefe two witnefles: But they diftinguifhed this cafe be- 
‘caufe the will was not fubftantive, but was to take its 
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fuch a requeft to her, but that the left it to her elections 
whether fhe would give it to the plaintiff or not, by the 
very form of the devife: And infifted, that the did not 
think fit to give it to the plaintiff. And in this cafe it 
was agreed, that this was not as a nuncupative will, be= 
ing above 30/. and not reduced into writing within fix 
days after the fpeaking, as the ftatute requires. dly, 
That ifthe defendant had infifted on the ftatute of frauds 
and perjuries, the court could not have relieved the plain- 
tiff as upon atruft: But in this cafe the defendant hav- 
ing by an{wer confeffed the truft, there was no danger of 
| perjury from variety of proof, which was the miichief 
the ftatute intended to provide again{t; and therefore the 
ccurt took it to be in nature cf atruft, and decreed for 
the plaintiff : Tho’ the defendant exprefsly {wore, fhe did 
not think fit togive it to the plaintiff, and that the tefta- 
trix had left her at liberty. But this decree was againft 
the opinion of feveral at the bar, who thought it too 
hard on the eleétion left in the mother: But the court 
| principally relied on the cafe of King /man v, King/man, 
| wherca man devifed away an eftate of 2000/. per ann. 
and upwards, from his fon and heir to a bargeman. And 
| by his will devifed 20 /. per ann. to his fon, with this 
claufe, that if he behaved himfelf well, and gave no 
| trouble or difturbance concerning his will, that he might 
| make it up 80/. if he thought fit. And the court decreed 
the 80 /. per ann. to the fon. But note, the 80/. per 
ann. in the cafe of King/man v. King /man feems to have 
been decreed purely upon the circum{tances and hardthips 
of the cafe: But in the prefent cafe there were no fuch 
circumftances or ingredients of hardfhip on the plaintiff : 
But gure, for it feems to be a truft in the hands of the 
mother. dd. ibid. Gil. Eq. Rep. 146. Jones v. Nabbs. 











9- Of the nature and effec of awill or teftament, and 


fenfe from the interpretation of the witnefs ; and fo there | of a codicil; and how wills fhall be conftrued. 


would be innuendo upon innuendo, which made purely 

a nuncupative will: And as fuch, not being attelted by 

_ the number of witneffes appointed by the fratute of frauds 

_and perjuries, the will and legacies were void. 1 dér. 
_ Eg. Caf. 403. 

Dr. Shallmer, by will in writing, gave 200/. to the 


A will or teftament is of that nature, that it differs 
much from other aéts and deeds that men do and execute 
in their life-time: For although it be made, fealed, -and 
publifhed in ever fo folemn a manner, yet it has no life, 
no virtue in it, until the teftator’s death: For it is a 


parith of St. Clement’s Danes, and after, Prew the reader | maxim in law, Omne tefhamentum morte confummatum ef, 
coming to pray with him, his wife put him in mind to | & weluntas eff ambulatoria ufque ad extremum vite exitum; 
_ give 200 l, more towards the charges of building their | itis therefore refembled until death to the interlocutory 


church, at which, tho’ Dr. Shallmer was at firft difturbed, 


fentence, and after death to the definitive fentence of a 


_ yet after, he faid he would give it, and bid Prew take | judge ; and hence it is faid, Sed legum fervanda fides, fu- 
ı notice of it: And the next day he bid Prew remember | prema voluntas quod mandat firique jubet parere neceffe. eff. 


_ of what he had faid to him the day before, and died that 
_ day. Within three or four days after, the doétor’s wife 
puts down a memorandum in writing of the faid laft de- 


1 Inft. 112.. 4 Rep. 61: b. Forfe v. Hembling’s cafe. 
_ And for this reafon a man may alter or make void his 
will at his pleafure ; and he may make as many new 


, vife, and fo did her maid. Prew died about a month | wills and teftaments as he pleafes, and there is no way. to 
after, and amongft his papers was found a memorandum | bar a man of this liberty. Shep. Abr. part 4. p. 9. Voc. 


‘his own writing, dated three weeks after the dottor’s |) Tef.’ 


+ death, of what the doétor faid to him about the 2002. 
and purporting that he had put it in writing the fame 
day it was fpoken: But the writing which was men- 

_ tioned to be made the fame day it was fpokea did not ap- 
.. pear, and thefe three memorandums did not exprefsly 
_ agree. About a year after, on application by the pa- 
-rih to the commiffioners of charitable ufes, and produ- 
_ cing thefe memorandums and proof by Mrs. Shallmer and 


-her maid, they decreed the 200/. but on the exceptions 


_ taken by the executors, the decree was difcharged of 
n this 200/. and Lord Chancellor held it not good, be- 
+ caufe it was not proved by the oath of three witneffes ; 
. fortho’ Mrs. Shallmer and her maid had made proof, yet 
_ Prew was dead ; and the ftatute in that branch requires 
. not only three to be prefent, but that the proof thall be 
a by the oath of three witneffes. 1 Abr. Eg, Caf: 404. 

_ A daughter depofits 180/, in the hands of her mo- 
r (the defendant), and afterwards makes her will in 





als fi 


= „= writing, and thereby devifes feveral legacies, and makes 


‘mother executrix, but takes no manner of notice of 


= „a this:180 A afterwards, by word of mouth, the. defires her 


ive this 180/. to the plaintiff, if fhe thought 


ie 


‘then foon after died: The mother proved the 


other to 
ft,and then, ' 
, and this bill was brought againft her, to have the 


Peal 


| 180/, paid. The mother, by her anfwer, admits fhe had 


ve epee 


a fum in her hands, and that her daughter did make 





And the latter teftament always rcvokes and overthrows 

the former: But otherwife it is of a codicil, for a man 
“may make as many of thefe as he will, and make no tefta- 
ment at all: Or if he makes a teftament, he may after- 
wards make as many codicils as he will, and one of them 
will not overthrow the other ; for in the firt cafe they 
mutt be all annexed to the letters of adminiftration, and 
the adminiftrator muft perform them ; and in the latter 
cafe they muft be all annexed to the teftament, and the 
executor muft, take care to perform them. Lit, 168. 
Swinh. p. 1. fed. 5. Br. Teftament 20. 

A. teftament. therefore is faid to have three degrees. 
1ft, An inception, which is the making of it, zdly, A 
progreflion, which is the publication,of it. 3dly, A con- 
{ummation, which is the death of the teftator. Shep. Abr. 
part 4. p.9. Voc. Te. ra 

In grants therefore the firft is of the greateft force, but 
in-teftaments the laft is of greateft force. : 1 Inf. 112. 5. 

But when a teftament is perfect by the death of the 
party, it as effectually gives and transfers eftates, and 
alters the property of lands and goods, as aéts executed 
by deed in the life-time of the parties: For hereby’ de- 
fcents of lands are prevented, And a man may make 
eftates in fee-fimple, or fee-tail, for life or years, of lands, 
teftaments, rents, reverfions or fervices, as effectually as 
by deed ; and thefe eftates alfo willbe good without any 

u M = livery 
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Ivery of feifin or attornment, and hereby alfo rents and 
power to diftrain for them,' may be referved, conditions 
created and annexed to eftates or things devifed. Shep. 
Abr. part 4. p. 10. Vor. Teff? And therefore they that 
take by devifes of land, are faid to take in the nature of 
purchajfèrs. And therefore if a tenant in tail makes a 
feoffment to the ufe of himfelf in fee, and after devifes the 
fame to his wife in fee, and dies, the fon is not remitted 
though the father dies feifed, for the devife prevents the 
defcent. 

It is to be obferved, that where the words of a will 
have a plain fenfe, and no doubt is in any matter within 
or without the words, touching the matter of the devife, 
there the words of the will {hall always be taken to be 
the intent of the devifor, and his intent to be what the 
words fay. 


the devifor ; but this is tobe underftood in cafes where 
the intent of the party may be known by the words that 
are in the will. 2 dnd.10, 11, 134. That if there are 
inconfiftent and contradi€tory words in a will, fome 
words mutt be rejected to make it fenfe. 
teftator gave the interet of a fum of 6000 /. to Mary 
Comfortle, his daughter, for her life, and after her de- 
ceafe gave the money between Charles Comfortle her huf- 
band, and their children: And in another part of the 
will.he faid, and in cafe there be no fuch child or chil- 
dren, I give it to Charles Comfortle and fuch children. 
—tLord Chancellor reje&ted thefe latter words, as they 
were abfurd and contradictory. 5 New Abr. 525. 
MS. Rep. Boon v. Comfortle, Pafc.24.Geo. 2. in Chan’. 

A. having a wife and no children, made his will, and 
faid, left it fhould pleafe God that he fhould not return, 
he gave and devifed a real and perfonal eftate, or to that 
effect. Hereturns, has children and dies, without alter- 
ing his will: The plaintiff being a legatee, and there be- 
ing a direction inthe will, for the fale of the real eftate 
to pay his legacy ; Lord Chancellor was of opinion, that 
the difpofition was merely contingent, and that no part 


of the will was to take effect but on the contingency of 


his return. 5 New Abr. 525. MSS. Rep. Parfonsv. Le- 
now, Hill, 22 Geo. 2. in Chan’. 

That a will mut have a favourable interpretation, and 
as near to the mind and intent of the teftator as may be, 
and yet fo withal as his intent may ftand with the rules 
of law, and not be repugnant thereunto ; it being a rule 
or maxim of law, Quod ultima voluntas teltatoris perim- 
plenda eff, fecundum veram intentionem; and that, fed le- 
gum fervanda fides, fuprema voluntas quod mandat frerique 
jubet parere neceffe eff. In deeds the rule of conftruction 
is, that the éutention muft be direéted by the words, but 
in wills, the words muft follow the intent of the devifor ; 
and fuch a conftruction is to be made of them, as to 
make ufe of all the words, and not of part, and fo 
as they may ftand together, and have no contrariety in 
them: Shep. Abr. part 10. Vor. Teftument. Bridg. 105. 
Standifh v. Short. 

That fuch a fenfe fhall be made ofa devife, that it may 
be for the profit of the devifee, and not to his prejudice. 
Shep. Abr. 11. p. 11. Voc. Te? That general and 
doubtful words in a will, fhall not alter an exprefs de- 
vife before, nor carry any thing contrary to the apparent 
intent. Id. ibid. That the claufes and fentences of a 
will fhall be feverally tranfpofed to ferve the meaning of 
it. And conftruétion fhall be made of the words to fa- 
tisfy the intent, and they fhall be put in fuch order as 
the intent may be fulfilled. Jd. hid. That no fenfe may 
be framed upon the words of a will, wherein the teftator’s 
meaning cannot be found. Jd. ibid. That to give a 
thing to fuch a perfon to whom the law gives it, is as 
if it had not been given; and fo a devife of a man’s 
land to his heirs is void, Styles 148, 149. That acon- 
ftruction of a will mut be gathered out of the words of 
the will, and not by any averment. Shep. Abr. part 
11. p. 31. Voc. Tef? 

That though a parol averment fhall not be admitted to 
€xplain a will, fo as to expound it contrary to the im- 
port of the words, yet when the words will bear it, a 
parol averment may be admitted. As, for inftance, to 
afcertain a perfon, but in no cafe to alter the eftate. 1 


Frech. 2 gz. 


field v. Popham. 


2 And. 17. Lowen v. Bedd. That all the 
words of a will are to be carried to anfwer the intent of 


Thus where a 
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Sleede v. Berrier. 5 Rep. 68. Lord Chey- 
ney’s cafe, 

That one part of a will fhall be expounded by another: 
as where a man leaves an eftate to another and his heirs, 
and afterwards mentions to have given him an eftate tail, 
lieirs fhall be taken to mean heirs of the body, and the 
devifee fhall take only an eftate tail. 2 Freem. 267. Bam- 
See farther on this fubjeét, the cafes of 
Strong, Clerk, v. Teatt, leffie of Mervyn, & al’. Bur, 
Rep. 912—924.—Doe ex Din. Long, v, Laming. Bur. Rep. 
1190—1113.—Bag/haw V. Spencer, & al’. 1 Vezey, 142, 
&c. before Lord Hardwicke on an appeal from the 
rolls. 

The cafe in fhort was, Benjamin Afhton by will of 7 
September 1725, devifed all his manors, lands, &-. to 
five truftees, in truft, int. al’. as to one moiety to Ben- 


jamin Bag feaw for his natural life without impeachment 


of walte, and after determination of that eftate to the 
truflees to preferve contingent ufes, butto permit Ben- 


jamin Bag foaw to receive the rents for his natural life, 


and after his deceafe, then to the ufe and behoof of the 
heirs of the body of faid Benjamin Bag/baw \awfally be- 
gotten, and to be begotten, and in detault of fuch ifue, 
then, &c. 

Benjamin Bag /baw faffered a common recovery of his 
moiety: At the rolls, his honour declared, that Benjamin 
Bag foaw took an effate-tail, and decreed accordingly. 

On the appeal, the cafe was reduced by the chancellors 
to two general quettions, vig. 

1, Whether the eftate devifed to Benjamin Bag foaw 
was a legal eflate, that is an ufe executed by the ttatute 
of ufes, or a mere truft in equity ? 

2. Suppofing it to be a mere truft in equity, whether 
it was an eftate-tai], or an eftate for his life only, with 
contingent remainders over to all the ifue of his body re- 
f{pectively ? 

As to the firt queftion, Lord Hardwicke was of opi- 
nion, that it was a truft in equity. 

As to the fecond quettion, his lordfhip obferved,it would 
depend on the conftruction of the words, ‘* heirs of the 
body of Benjamin Bag fobaw, lawtully begotten or to be be- 
gotten,” as they ftood in the will. If they were to be 
token as words of /imitaticn, then he was tenant in tail, 
and his recovery was good in equity ; if words of purcha/e, 
then he was tenant for life only, and his recovery was 
void. 

And his lordfhip was of opinion, that he was tenant 
for life only, and therefore his recovery was void. And 
his judgment was to reverfe fo much of the decree made 
at the rolls, as declared that Benjamin Brad/eaw took an 
eftate-tail by the will, &c. See the reafonings at large 
in Vezey. — It is a cafe of great confequence, and treated 
in a very mafterly manner by the chancellor. 


10. Of revoking a will; and where a will hall be fet 
‘ afide for fraud, 


By Stat. 29 Car. 2. cap. 3. it is enacted, ‘* that no de- 
vife in writing of lands, tenements, or hereditaments, or 
any claufe thereof fhal! be revokable, otherwife than by 
fome other will or codicil in writing, or other writing, 
declaring the fame, or by burning, cancelling, tearing or 
obliterating the fame, by the teitator himfelf, or in his pre- 
fence, and by his direétions and confent, but fhall con- 
tinue, &%c. unlefs altered by fome other will or codicil in 
writing, or other writing of the devifor, figned in -the 
prefence of three or more credible witneffes, declaring 
the fame: And by the fame aé&, no will in writing, 
concerning perfonal eftates, fhall be repealed, nor any 
claufe or bequeft therein altered by words, or will by 
word of mouth only, except the fame be, in the life of 
the teftator, committed to writing, and read to, and al- 


lowed by him, and proved to be done by three wite 


neffes,” 

But where a man, by will in writing, devifed the rea 
fidue of his perfonal eftate to his wife, and after, fhe dy- 
ing, he, by a nuncupative codcil, bequeathed to 7. 9. all 
that he hath given to his wife, it was refolved good ; for, 
by the death of the wife, the devife of the refidue was 
totally void; and the codicil was mo alteration of the 


forme 
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former will, but a new will for the refidue. Raym. 

4. 

Ee HARA by the a& of the party are either expre/s, 
as where the devifor exprefsly declares his mind, that his 
will fhould be revoked ; or implied, as where the eftate or 
thing deviled is altered after making of the will. 2 dér. 
Ey. Caf. 769. Sir Richard Templeman’s cafe, Mich. 4 
Ann. in C. B. 

Lord Hardwicke Lord Chancellor: The general prin- 
ciple is, that at the time of the devife the devifor muft 
have a difpofing capacity, and an eftate in the land de- 
vifed; and the eftate mult remain in the fame plight 
and condition until his death: For the leait alteration by 
an aĉ of his, makes it a different eftate, and fhews a dif- 
ferent intention, and therefore is an actual revocation. 
Thus if one feifed in fee devifes, then infeoffs another to 
the ufe of himfelf in fee, tho’ it is the old ufe that re- 
mains, yet it is a revocation, tho’ it is his own feoff- 
„ment, So of a bargain and fale without inrolment. So 
if aman thinking himfelf tenant in fee, devifes, and then 
apprehending himfelf to be only tenant in tail, fuffers a 
recovery, with intent to confirm his will, it is a revo- 
cation. As to mortgages, they are exceptions out of the 
tule. At law a mortgage for years, and in equity a 
_mortgage in fee, are revocations pro tento only ; and the 
_reafon is, that a mortgage is only a fecurity ; and tho’ it 
_be a conveyance of a real eftate, yet in this court it is 
a chattel intereft only, and goes to the executor, and it 
gives no dower. In the cafe wherein thefe leading prin- 
_ ciples were eftablifhed, after the teitator had devifed all 
the manors, lands, tenements, and hereditaments, he by 
a deed conveyed an advowfon which he was feifed of at 
the time of making his will, to and to the ufe of truf- 
tees and their heirs; in truft to prefent the church when 
void to a particular perfon, if qualified, on the terms 
` prefcribed therein: And if fuch a perfon fhould be in- 
capable, then to prefent fuch clerk as 4. fhould nomi- 
nate; and in default of nomination by him, as the 
truftees fhould think fit. The perfon intended was pre- 
_fented ; and on a bill brought by the heir at law of the 
teftator, to have a legal conveyance of the refidue of the 
advowfon, the queftion was, Whether this deed, being 
only a truft for a particular purpofe, as it was alledged, 
was a total or partial revocation? And determined by 
Lord Chancellor, after arguing as above, that it was a 
total revocation ; it being a grant of the legal intereft ; 
and the trut was a real and beneficial intereft, given 
by it to the truftees, that of nominating themfelves 
in default of 4.’s nominating: And he decreed, a con- 
_ veyance to be made according to the prayer of the bill. 
-5 New Abr. 527. cites MS. Rep. Sparrow v. Hardca/tle 


_ in Cane. Pafe. 17 Geo. 2. 


_ mer part of it, it fuperfedes and revokes it. 


I. $. feifed of a leafe for lives, devifes it ; and afterwards 
J. S. furrenders the old leafe, and takes a néw one to 
him and his heirs for 3 lives. Decreed by Lord Chancellor 
King, that this renewal of the leafe was a revocation of 
the will, as to this particular. 3 P, Will. Rep. 166, 170. 
Marwood v. Turner. 

So were a teftator devifed by his will, a leafehold eltate 
under Magdalen College, Oxon. and after the making of 
this will, before his death, renewed his leafe, by furren- 
dering the old one, and taking a new leafe. Determined 
by Lord Chancellor, that this was a revocation of his 
will. And tho” the teftator, after the renewal, looking 
amongft his papers, had faid, this is my will, that was 
held to be no republication. 5 New br. 527. cites 
MS. Rep. Sir Tho. Abney v. Miller, in Canc. Trin. 1743. 

If the latter part of a will is inconfiftent with the for- 
Per Reynold 
Ch. B. and Comyns and Thompfon, Barons in Scacc.’ 


_ Fitzgibbons 195. Attorney General v. Governor and Co. of 


Chelfea water-works. 
It was agreed to be the conftant rule of this court, that 


_ where a legacy was given to a child, who afterwards upon 


‘Marriage, or otherwife, hath the like or greater fum, it 


= fhould be intended in fatisfaétion of the legacy, unlefs the 
- teftator fhould declare his intent otherwife; and it was 


as 


b 


é 


faid the words of ratifying and confirming do not alter 
the cafe, tho’ they amount to a new publication, being 
only words of form, and declaring nothing of the tef- 


x 
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tator’s intent in this matter. 
v Harft. 

Defendant’s teftator by his will gave his fuur daugh- 
ters 600/. a-piece, and afterwards married his eldeft 
daughter to the plaintiff, and gave her 70o/. portion; 
after that he makes a codicil, and gives 100/. a-piece to 
his unmarried daughters, and thereby ratifies and con- 
firms his will, and dies. Plaintiff preferred his bil] for the 
legacy of 600/. given to his wife by the faid will. And 
his honour held, that the portion given by the teftator 
in his life-time, fhould be intended in fatisfaction of the 
legacy. Id. ibid. See farther, Prec. in Chan. 183, 
Ward v. Lant, Vin. Abr. tit. Devife. (R. 2.) Ca. 16. p. 
140. Parker v. Lamb. Prec. in Chan. 2631 Hofkins vs 
Hofeins. Vin. Abr. tit. Devife (P.) Ca. 10. p. 136. Prec 
in Chan. 298. Bird v. Hooper: 

A man makes his will duly executed and attefted ac+ 
cording to the ftatute of frauds and perjuries, and at the 
fame time, in like manner, executes a duplicate thereof ; 
fometime after; the téftator having a mind to change one 
of his truftees, orders his will to be wrote over again, 
without any variation whatfoever from the firft, iave 
only in the name of that truftee. And when it was fo 
wrote over, he executes it in the prefence of three wit- 
neffes, and the three witnefes fubferibed their names, 
but not in his prefence. After this the teftetor cancels 
the duplicate, by tearing off the feal, and then dies. 
And the queftion was, Whether this fecond will, not be- 
ing good, as a will to pafs lands, fhould yet be a revo- 
cation of the firft, and if it fhould not, whether the 
cancelling the other fhould be a revocation thereof within 
the ftatute of frauds and perjuries. And it was decreed, 
that neither the making of the fecond, nor the cancelling 
the firft, was a revocation thereof; tho’ in the fecond 
there was an exprefs claufe, that he did thereby revoke 
all former and other wills; wherein my Lord Chancellor 
took this diftinétion, that the fecond was not intended 
barely a revocation of the firit, fo as to fignify his inten- 
tion of dying inteftate, or without any will ; but it was 
intended as an effectual will to pafs the lands to the per- 
fons, and in the manner thereby devifed : And therefore 
if it was not good as a will to that purpofe, it was no 
revocation of the firft, but as it was fuppofed to be va- 
lid as a will for paffing the lands by the fecond: And if 
a man by his will devifes lands to 4. and after makes a 
fecond will, and thereby devifes the lands to B. if this 
fecond will be not good, as a will to pafs the lands to B. 
it fhall be no revocation of the devife in the firft to 4, 
for it is plain, 4. was to lofe only what B. was to gains 
and if B. gains nothing by the fecond, 4. fhall lofe no- 
thing that was given him by the firft: But if a man 
executes a fecond will, which appears to have no other 
intention than to revoke the firit, and to die intettate, 
tho’ this fecond be not in all circumfiances duly executed 
as a will whereby to pafs lands, yet it will operate as a 
revocation of the firft: And as to the cancelling or 
tearing of the firft will, that is no revocation of it in 
this cafe, becaufe that was no felf-fubfifting independent 
att, but done to accompany, or in a way of affirmation 
of the fecond: It was done from an opinion, that the 
fecond had effectually revoked the firt, and therefore 
he tears the firft as of no ufe: But the firft was not ef- 
fe€tually revoked by the fecond: And the act of tearing 
the firft will, will not deftrying it neither; For though a 
man may, by the ftatute of frauds, as effectually deftroy 
his will, by tearing or cancelling it, as by making a fe- 
cond ; yet if he does make a fecond, and intends that as 
revocation of the firk, if it be infufficient for that pur- 
pofe, as in the principal cafe, the tearing and cancelling 
being only in confequence of his opinion, that he made 
a good fecond will, it fhal] not deftroy the firt; but it 
ought to be fet up again in equity. 1 4ér. Eg. Cafes 
407. See as to part, Cont. 10 Mod. 233. Vin. Abr. tit. 
Devife, (R. 3.) p. 141. 

But ifa man cancels or revokes either the duplicate or 
original will, this is an effectual avoiding of both, they 
being both but one will, and therefore muft ftand or fall 
together. 2Vern.742. Onions v. Tyrer. 

A man makes his willin writing, and thereby devifes 
all his real and perfonal eftate to his wife, her heirs and 

executors, 


2 Freem. 


Rep. 224. Irod 
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executors, in truft to pay his debts and legacies; and 
then’ devifes feveral legecies to his children and other per- 
fons, and concludes, ‘* In witnefs whereof I have, to this 
my lat will and teftament, containing nine fheets of pa- 
per, and to a duplicate thereof, to be left in the hands 
of fuch a one, fet my feal to every fheet thereof, and to 
the laft of the faid fheets my hand and feal, in the pre- 
fence of three witneffes, who all fubfcribed their names 
in due form of law.” Afterwards the teltator being 
minded to add other truftees to his wife, and make fome 
alterations in his will, fends for a fcrivener, and gave 
directions to prepare a draught of inftructions for another 
will, which the {criviner does accordingly, and the teita- 
tor read it over and approved of it very well, and fets his 
‘hand to it; and being at a tavern, thinking he had now 
made a new will, he pulls out of his pocket the firt will 
and tears off the feal fromthe firt eight fheets, which the 
fcriviner feeing, afked him what he was doing ; why 
favs he, I am cancelling my firk will, Pray fays the 
fcrivener hold your hand, the other wili is not perfected ; 
it will not pafs your real etate for want of being executed 
‘purfuant to the ftatute of frauds and perjuries. I am 
forry for that, fays he, and immediately defifted from 
tearing off any more of the feals; and in fome fhort time 
dies without having done any thing further to perfect the 
fecond will, or to cancel the firit. 

Lord Chancellor held, thatythe fubfequent will could 
be no revocation as to the real eftate, not being executed 
according to the ftatute of frauds and perjuries: And that 
as to the tearing off the feals from the firft eight fheets, 
that not being done animo cancellandi, was no revocation ; 
and that the feal remaining whole to the laft fheet was 
fafficient, and in ftrictnefs it was not neceffary that all 
the fheets fhould be fealed. Abr. Eq. Caf. 409. Hyde v. 
Hyde. 3 Chan. Rep. 155. S.C. See Vin. Abr. tit. De- 
wife (R. 4.) Ca. 3. p. 142. © Townfend v. Pearce. 

If 4. devifes lands to B. and his heirs, and afterwards 
mortgages the fame lands to 7.8. for years, or in fee, 
though a mortgage in fee be a total revocation at law, yet 
in equity it fhall be a revocation pro tantoonly. 1 Vern. 
329, 342; 97, 141, 182. a Salk.) 158. S. P. So if 
a man feifed in fee devifes to F. S, in fee or for life, 
and afterwards makes a leafe to 7. D. for years, this, 
even at law, fhall not bea revocation, but during the 
years; for his intent does not appear further than du- 
ring the term for years. 1 Roll. Abr. 616.. Montague. v, 
Jefferies, So if a hufband poffefled of a termforgo years, de- 
‘vifes it to his wife, and after leafes the land to another 

“for twenty years, and dies; this leafe is not any revoca- 

tion of the whole eftate; but only during, the twenty 
years, and the wife fhall have the refidue of the devife. 
Id. ibid. Wilcox’s cafe. 

But if 4. devifes lands to B; and his heirs, and twelve 
years after leafes the fame lands to B. for fixty years, to 
commence after his death, and delivers the deed toa 
ftranger, to the ufe of B. who does not deliver it to B. 
till after the death of 4. This is a revocation of the whole 
eftate, for both eftates: are not confiftent nor can vef in 
B. at the fame time; and it was plainly. the intention of 
the devifor, that B. fhould have the lefs eftate only. And 
it was fo adjudged, though objected, ‘that it was the in- 
tention of 4. that B. fhould have his liberty to take by 
the leafe or devife, B. not having agreed to the leafe in 
the life-time of 4. 1 Abr. Eg. Caf. 410. But if the leafe 
made to the devifee had been to begin either in pre/enti 
or futuro, in the life of the devifor, it had not been a re- 
vocation, for inafmuch as the leafe might have deter- 
mined in his life, it was confiftent :with his will. Cro. 
Fac. 49, Coke v. Bullock. So where A. by will devifed 
to his younger fon a certain meffuage for ninety-nine 
years, if three lives lived fo long, yielding and paying 
to his fifter the plaintiff 207. per ann. until twelve years 
old, and thence 40/. per ann. for life: And afterwards 
the faid 4. for 300/. fine, demifed the faid meffuage to F. 
S. for ninety-nine years, if three lives lived fo long, 
yielding and’ paging 50/. per ann. to A. the teftator, his 
heirs and affigns; and though it was held -at the Rolls to 
be a revocation, yet onvan appeal to my Lord Keeper, 
he decreed it to be no revocation, and that the daughter 
fhould be paid her annuity; and he faid, that the 
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rule is, where a fubfeqaent a&t fhall amount to a revoca- 
tion by implication, it muft be a neceflary implication: 
And the act muft be wholly inconfiftent with the devife, 
2 Vern. 495. Lamb. v, Parker. 2 Freem. 284. S. C. 

So if 4. devifes lands to truftees to pay his debts, and 
then to pay his wife 200/7. per ann. for her life; and the 
teftator living feveral years after, his debts increafed from 
2000 l. to 10,000/. for 8000/. whereof his faid truftees 
were bound, and afterwards 4. the teftator, by deed and 
fine, conveys his lands to his faid truftees, to fell to pay 
his debts, and the furplus to him and his heirs, and tho? 
the wife joined with him in the fine and conveyance, yet 
this fhall be no revocation of the wife’s 200/. per ann. 
and the fhall have the z007. per ann, out of the furplus 
money after the debts are paid. 2 Vern, 241, Vernon ve 
Jones, 2Freem. 117, S.C. See the cafe of Clinton and. 
Wynn, 1 Abr. Eq. Caf. 411. 2 Freem. 102. 1 Abr. Eq. 
Caf. 412. Pollen v. Hufband. 

A. having iffue four daughters, and no male iffue, de- 
vifes lands to truftees, in truft to permit his daughter $. 
to receive the rents and profits until her marriage or 
death, and in cafe fhe married with the confent of two 
of the truftees and her mother, then to convey the pre- 
miffes to her and her heirs : Butif fhe died before marriage, 
or married without fuch confent, then to convey to other 
perfons : Afterwards S, married in the life-time of her 
father, and with his confent, and he fettled part of thofe 
lands on her and her hufband, and died. And it was 
held, that this fettlement was no revocation of the will, 
as to the devife of the other lands. 2 Vern. 720. Clarke 
v. Berkley. See Vin. Abr. tit. Devife, Ca. 11. p- 154. 
Clarke and Ux: v. Lucas & al’. 1 Vern. 23. 1 Abr. Eq. 
Caf. 413. Brown v. Thompfon. 

If 4. by his will devifes all the refidue of his perfonal 
eftate to B. and C. and makes them executors; and after, 
by a codicil, cancels and revokes every legacy, thing, and 
part relating to B. and revokes his being executor; C. 
fhall have the whole. A revocotion, with a new gift, 
fhall have the fame effect as if it had been exprefsly given ; 
and whether it be by codicil or obliteration, it is the 
fame. 5 New Abr. 535. MSS. Rep. Humphries v. Vaylor, 
in Chan. Hil. 25 Geo. 2. r 

Though marriage and the having of children has been 
deemed a revocation of a will, yet it is only a prefump- 
tive revocation ; for if it appears by any expreffion, or 
other means, to be the intent of the devifor, that his 
will fhould continue in force, the marriage will be no 
revocation of it. 1 Ld. Raym. 441. Luggv. Lugg. Vide 
Vin. Abr. tit. Devife, (Y) Ca. 2. Saunders v. Hawkins. 
Ib. (R. 6.) Ca. 25. p. 147. Barnardifton v. Carter. 

If lands are devifed to one in fee, and afterwards mort- 
gaged to the fame devifee, it isa revocation zx toto, being 
inconfiftent with the devife; thoughit was agreed, if the 
mortgage had been to a ftranger, it had been a revoca- 
tion quoad the mortgage only. Decreed per Lord Mac- 
clesfield, Prec. in, Chanc. 514. Hacknefsv. Bayley. Vide 
1 P. Will. 681. Hartop v. Whitmore, and Vin. Abr. (Y. 
2.) Ca. 10. 2 P. Wms. 328... Rider Va Wager. 

I. S, on his marriage with, F.’s daughter, fettled 500/. 
per annum on her; he afterwards furrendered fome copy- 
hold eftates to the ufe of his will which he made, and gave 
the copyhold to his wife. Afterwards Z. S. on the death 
of his wife’s father, became intitled to 1500/. in right of 
his wife ; then J. S. levied a fine, and made a new fet- 
tlement, and increafed her jointure 300/, per annum, 
but never altered his will, And per Lord Chancellor, The 
fettlement is a revocation of the will, for fuch lands as 
are comprized in it; but the copyhold is not, and there- 
fore pafles by the will. Selg Cafes in Chan. 48. Lannoy 
v. Lannoy.. See Sele Cafes in Chanc. 63. Vin, Abr. tita 
Devife, (R. 6.) Ca. 30. p. 148. Luther v. Kirby, 

. By marriage articles it was agreed, that the wife’s 
lands, whereof fhe was feifed in tail, fhould be conveyed 
to the hufband in fee ;, they married, the hufband made 
his will and devifed thefe lands; then the hufband and 
wife fuffered a recovery of thefe lands, to fuch ufes, and 
for fuch eftates, as they fhonld jointly appoint, and 
in default of fuch appointment, to the ufe of the huf- 
band and his heirs, She died without appointing. Per 
2 < ~ Hardwicke 
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` tanto. 


i- eftate; it is no ‘revocation. 
not pafs by will, but the heir at law by defcent of the 


was determined in the Duke of Neawcafile’s will, betwixt 


Ca. 11. p. 167. Branshy v. Keridge, &c. 
i 286. Stephenfon v. Gardiner. 
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This amounts to a revocation of the 
will. And in this cafe the following rules were laid down. 
If a man feifed in fee devifes, and then makes a 


_ conveyance by fine, feoffment, or recovery, and takes back 


a new efate, it is certainly a revocation; and fo if he 


takes back the old ufe unaltered, from a prefumption 
' that he could not have made fuch aconveyance, without 


an intention to alter his will: But if after making his 


“will he had made a leafe, or charged it with a fum of 


money, ĉe. it would only have been a revocation pro 
The rules are the fame in the devife of a real, 
and of a perfonal eftate, with regard to charges made af- 
terwards: But if a man, having an equitable eftate in 
fee, devifes it, and then takes a conveyance of the legal 
The equitable eftate will 


legal eftate, may become a truitee for the devifee, who 
may call for a conveyance of the eftate. If a man con- 
tracts by articles for the purchafe of lands, and before a 


- conveyance devifes the lands and dies ; the devifee fhall 


have the lands, and call for a conveyance from the ven- 
dor. If a man, feifed of a legal eftate, makes his will, 


and then conveys the legal eftate to another in truft for 


himfelf, it is a revocation. If in this cafe the hufband 
had only taken the legal eftate by the recovery to exe- 
cute it into the equitable eftate, it would have been no 
revocation ; but new ufes are appointed, and tho’ the wife 
died without making any appointment, that will not al- 


„ter the cafe, for here he took the fee by the recovery 


differently qualified, fubject to different conditions, dif- 


ferently conveyed. But if two parceners make partition, 


levy a fine, and declare the ufe, that will not be a revo- 
cation, becaufe it is to effectuate the partition. 5 New 


- Abr. 538. MSS. Rep. Parfons v. Freeman. In 25 Geo. 2. 


Vide Fitzgib. Rep. 207. 

Though a covenant or articles do not at law revoke a 
will, yet if entered into for a valuable confideration, 
amounting in equity to a conveyance, they muft confe- 
quently be an equitable revocation of a will, or of any 
writing in nature thereof. A woman’s marriage is alone 
a revocation of her will. 2 P. Will. Rep. 624. Cotter 
v. Layer. See S. P. refolved in the cafe of Sir Bernham 
Ryder v. Sir Charles Wager. Ibid. 332. See 4 Rep. 61. 

Tenant in tail, remainder to himfelf in fee, devifes his | 
lands to 4. and then fuffers a recovery to the ufe of him- | 





{elfin fee, and dies without ifue male; this is a revoca- | 


tion of the will. 3 P. Will. Rep. 163. Marwood v. Tur- | 
ner, See Vin. Abr. tit. Devife, (R. 2.) Ca. 17. p. 140. 
Hyde v. Mafon, 5 New Abr. 541. MSS. Rep. Loyd and | 
Ux’, & al’. v. Spillet & al’. Id. ib. Weld v. Aon, &c. 

As to fetting afide wills for fraud, Fekyl Lord Commif- | 
fioner took a difference between a will and a deed gained 
-upon a weak man, and upon a mifreprefentation or fraud; 
for if a will be gained from fuch by falfe mifreprefentation, | 
this is not a {ufficient reafon to fet it afide in equity; as | 





Lord Thanet and Lord Clare, and in the cafe of Bodvil | 


and Roberts: But where a deed which is not revokable as | 


a will is, is fo gained from fuch a perfon, and without any | 
valuable confideration, the fame ought to be fet afide in | 
equity. 2 P. Will. Rep. 270. James v. Greaves. A will 
obtained iz extremis, and upon importunity of teftator’s 
wife, his hand being guided in the writing of his name, | 
has been fet afide. Vin. Abr. tit. Devife, (Z. 2.) Ca. | 
7. p. 167. Moneypenny v. Brown A will likewife con- 
cerning land may be good at law, as being well executed, 
and yet be fet afide in equity for fraud. 1 P. Will. 287, | 
289. Gofs v. Tracy. See Vin Abr. tit. Devife, (Z 2.) 

aR. Will, 





Where a bill is brought io prove a will of lands, the 


~ fanity of the teftator muft be proved; but it is otherwife 
_ da cafe of a deed of truf to fell for payment of debts. 3 
= P. Will Rep. 93. Harris v. Ingledew, N.B. A will 
having relation only to the teltator’s death, and not tothe 
= Making, (for till his death he is mafter of his own will,) 
therefore the will of a papift in Ireland, was held to be 
avoided by a fubfequent ftatute made in that kingdom, 
ois _ which enatts, that the lands of papifts there fhall not be 
~ devifeable, but defcend in gavelkind. 


‘in, Abr. tit. De- 
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wife, (H. 6.) Ca. 7. -p. 273. Burk v. Morgan. It has 
been faid, that wills (of perfonal eftates only) though 
gained by fraud, if proved in the Spiritual court, are not 
to be controverted in equity. 2 Vern. 8, 9. Archer Vv. 
Mofe. 1 P. Will. 388. Plume v. Beale, ` 

So where an executor proved a will of a perfonal eftate, 
wherein one of the legacies was forged; it was decreed, 
that the executor had no remedy in equity ; but ought to 
have proved the will, with a {pecial refervation as to that 
legacy, 1 P. Williams, 388. Plume v. Beale. But though 
wills (of perfonal eftates only) gained by fraud, and prov- 
ed in the Spiritual court, are not to be controverted in 
equity, yet if the party claiming under fuch will comes 
for any aid in equity he fhall not. have it. 2 Vern. 76. 
Neljon v. Oldfield. It has been determined likewife, that 
the courts of equity can hold plea concerning a legacy, 
and likewife concerning the devife of the refduum, which 
is but a legacy: And they may in notorious cafes decree 
a legatee, who has obtained a legacy by fraud, to be a 
truftee for another; As ifthe drawer of the will fhould 
infert his own name inftead of the name of the legatee. 
1 Str. 673. Marriot v. Marriot. But it has been decreed 
in the Houfe of Lords, that a will of a real eftate could 
not be fet afide in a court of equity for fraud or impofi- 
tion, but muft firt be tried at law on.devifavit vel non, 
being matter proper for a jury to inquire into. 1 Zbr. 
Eq. Cafes 406. Branfoy v. Kerridge. 

As to the forms of wills, of various forts, fee the 3d 
vol. of Wood's Body of Conveyancing. 

Win, (Sax.) In the beginning or ending of the names of 
places, fignifies that fome battle was fought, and victory 
gained there. 

@Hincheifea, The hundred of Winchelfea where to be 
deemed as two diftin& hundreds. 9% 10 W. 3. c. 40. 

Winches, A kind of engines to draw barges againtt the 
fiream of a river. 21 Fac. 1. cap. 32. 

@inchefer meafure. A ftandard originally kept at 
Winchefier : and we find in the laws of King Edgar, near 
a century before the conqueft, an injunétion that one mea- 
fure, which was kept at Wincheffer, fhould be obferved 
throughout the realm. See Black. Com. 1 V. 274, 275. 

Windas, or (indtafs, Corruptly wanlaf, is a term 
for hunting of deer in forefts to a ftand, Ge. See Wan- 
lafs. 

@Hind-QHill, A man may not ereét a wind-mill within 
any foreft, becaufe it frights deer, and draws company to 
the difquiet of the game. W. Jones Rep. 293. 

Window-Caz, By the ftatutes 20 Geo, 2. c. 3, 42. 
21 Geo. 2. ¢. 10. A yearly duty is laid on every dwelling- 
houfe inhabited of zs. having 10, 11, 12, 13, Of i4 
windows 6d. per window, having 15; 16, 17, 18, Or 
19 Windows, 9 d. per window, having zo or more windows 
1 s. per window, befides the 25, Every kitchen, feul- 
lery, buttery, pantry, larder, wath-houfe, laundry, bake- 
houfe, brew-houfe, and lodging-room belonging to, or 
occupied with any dwelling-houfe, whether within of not, 
or contiguous or disjoined from fuch dwelling-houfe, fhal] 
be deemed part of fuch dwelling-houfe. When two or 
more windows are fixed in one frame, if there be a divi- 
fion between them of twelve inches breadth, they fhall be 
charged as diftiné&t windows; and fo if they extend to give 
light into more rooms than one. Sky-lights, and lights 
in garrets, {tair-cafes, cellars and paffages are chargeable. 
An inhabitant of any chamber in any of the inns of court 
or Chancery fhall be chargeable for every window in his 
chamber, but not to the 2 s. on a houfe-keeper. . The re- 
gulation of this act is under the direttion of the commif- 
fioners of the land-tax. On default of payment, this 
duty is to be levied by diftrefs, and if no fuficient diftrefs, 
the party is to be fent to gaol without bail or mainprife till 
payment. See Svar. 26 Geo. 2. c. 17. For the more ef- 
fetual levying the window-tax in Scotland. 

@indfoz. The mayor and bailiffs, &c. of Wind/for are 
to maintain the great bridge there, and receive tolls for 
carriages, cattle, &c. paling over it, and barges going 
under the fame, Stat. 9 Geo. 2. ¢. 15. 

Uine, (Vinum) Is to be tried twice a year, viz. at 
Eafter and Michaelmas; and none fhall fell wine bat ata 
reafonable price, by Stat. 4 Ed. 3. cap. 22. The Lord 
Chancellor hath authority to fet the prices of eines by the 
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but, barrel, &c, Perfons felling at greater prices fhall 
. forfeit 40/. and no perfons may fell wine by retail, but 

fuch as are licenfed by juftices of peace, &c. 28H. 8. 

¢ap. 14. 7 Ed. 6. cap. 5. By ftatute, Canary wine, 

Alicant, and other Spani/h or {weet wines were not to be 

fold for above 1s. 6d. a quart, and Ga/coign and French 
. wine not above 8 d. the quart, &c. unlefs appointed at a 

higher price: And when the Lord Chancellor, Treafur- 
er, ec. fet the prices of all wines, they were to caufe 
them to be written, and proclamation made thereof in 
the Chancery in term-time, or in the cities, towns, ec. 
where it is to be fold at thofe prices. Alfo the number of 
retailers of wines, in every city and market-town, was 

particularly limited. Svat. 7 Ed. 6. 12 & 13 Car. 2. 

The King may grant commiflions to commiflioners to li- 

cenfe perfons to retail «bine; and they may under their 

feal of office grant licences, for any term not exceeding 

21 years, under certain rents, ĉc. the revenue whereof 

is to be paid into the Exchequer ; but the privileges of the 

Univerfities, and of the company of Vintners in London, 

&c. were faved by this ftatute, 12 Car. 2. cap. 25. And 

the revenue of wine licences is granted to the King, his 

heirs and fucceflors, by the 22 & 23 Car. 2. cap. 6. 

One fingle act is felling by retail. 2 Strange 718. But 

felling a dozen quart bottles of wine is not felling by re- 

tail meafure within the ftatutes, fo as to require a licence. 

Ibid. 1124. Merchants, &&c. felling wines, who fhall 

adulterate the fame, or utter any adulterated wine, are 

liable to a penalty of 3007. And retailers of mixed adul- 

terated wine, incur a forfeiture of 40/. Stat. 12 Car. 2. 

1W LS M.c. 34. Alfo if any retailer of wize fells it in 

meafures not made of pewter, and fealed, he fhall pay 

505. for every offence, leviable by a juftice of peace’s 

warrant, &c. 2W.to M. c.14. But fee is A & 

M. Perfons retailing Exglifh made wines, (on which there 

is a duty of 12 s. pe. barrel) muft be licenfed by two juf- 

tices of peace; and be keepers of publick houfes, by 

Stat. 10 Geo. 2. ¢. 17. By the Stat. 18 Gea. 2. ¢. 9. is 

given an additional duty of 8/. for every. ton of French 

wine and vinegar, ana 4./. for every ton of all other wines 
and vinegars, See Stat. 26 Geo.2. c. 12. To prevent 
wines imported from any of the out-ports, being after- 
wards brought into the port of London or parts adjacent, 

without paying the London duty. See Black. Com. 1 V. 
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Winter-hepning, Is a feafon between the eleventh day 
of November and the three and twentieth day of pril; 
which is excepted from the liberty of commoning in the 
Foreft of Dean, Fc. Stat. 20 Car. 2. cap. 3. 

Tire, Penalty on importing foreign card wire or iron 
wire for making of wool cards, 13 & 14 Car. 2. c. 19. 
Iron wire, 2 W. & M Jef z. c. 4. f. 16. Steel wire, 
2W.& M. fef.z. c 4. f- 17. Lattin, brafs or copper 
wire, and gold and filver wire imported, to what duties 
liable. 4W.& M. c. 5. 2. Brafs wire how exempt 
from payment of duties on exportation, 7 dn. c, 8. 
J. 8. 

Wire-Daatwers. It is enacted by ftatute, that filver 
wire-drawn for making gold and filver thread, fhall con- 
tain certain quantities to the pound weight, on pain of 
5 s. per ounce wanting. g & 10 W. 3. ¢. 39. The fil- 
ver wire to be drawn for filver thread, is to hold eleven 
ounces and fifteen penny weight, and all filver to be 
gilt and ufed in the wire-drawers trade, fhall held eleven 
ounces and eight penny weight of fine filver on the pound 


weight Troy ; and four penny-weight and four grains of | 5 


gold, to be laid upon each pound of filver, on forfeiture 
of 5s. for every ounce made otherwife. 15 Geo. 2. cap. 
20, 
tifta, A meafure of land among the Saxons; being 
the quantity of half a hide, and the hide 120 acres.— 
Odo virgate unum hidam faciunt; wilta vero quatuor wir- 
gatis confiat. Mon. Ang. Tom. 1. p. 133. 

Witam, Secundum witam jurare, Was for a perfon to 
purge himfelf by the oaths of fo many witneffes, as the 
offence required. Leg. Inz, cap. 63. 

eitcheraft, Ufing of, was felony by Stat. 1 Fac. 1. 
cap. t2. repealed by 9 Geo. Z. c. 5. See Conjuration, and 
Black. Com. 4V., 60, 429. 
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tite, A Saxon word, ufed for punishment; a pait, 
penalty, mult, Ge. And au/tefree is a term of privilege 
or immunity from fines and amercements. Sax, Did. 
From hence come the words Blocdwite, Lecherwite, &c. 

Citena-gemot, or Célittena-gemeot, (Sax. Conventus 
Japientum) Was a convention or afiembly of great men to 
advife and affift the King, anfwerable to our parliament, 
in the time of the Saxons; or, rather an affembly of the 
whole nation. See Diets, and Sguire’s An; lo-Saxon-Go- 
vernment 165, Se. 

@titengs, Were the chief of the Saxon Lords or Thanes, 
their nobles and wife men. Sax. Did. 

qiterden. A taxation of the W2/? Saxons, impofed by 
the publick council of the kingdom. Chart. Erhelrwolf. 
Reg. Anno855. 

eithorawing from allegiance, By 3 Fac. 1. c. 4. if 
any natural born fubject be withdrawn trom his alle- 
giance, and reconciled to the Pope or See of Rome, or 
any other prince or ftate, both he and all fuch as procure 
fuch reconciliation fhall incur the guilt of high treafon. 

ithernam, (From the Sax. Wither, i. e. altera, or, as 
fome fay, contra, & Nam, captio) Is where a diitrefs is dri- 
ven out of the county, and the herif upon a replevin 
cannot make deliverance to the party diftrained : In this 
cafe the writ of qwithernam is dire&ted to the fheriff, for 
the taking as many of Ars beafts or goods, who did thus 
unlawfully diftrain, into his keeping till the party make 
deliverance of the firt difirefs, (ic, It is a raking or re- 
prifal of other cattle or goods, in lieu of thofe that were 
formerly unjuftly taken and efloined, or otherwife with- 
holden. F. N. B. 68, 69. 2 Inf. 140. Stat. Weft. 2. 
13 Ed.1. c.2. This writ is granted on the return of the 
fheriff upon the alias and pluries in replevin, that the 
cattle, &¥c. are efloined, by reafon whereof he cannot re- 
plevy them; and it appears by our books, that the fherif 
may award withernam on replevin fued by plaint, if it be 
found by inqueit in the county, that the cattle were ef- 
loined according to the bailiff’s return, ce. Though up- 
On the aithernam awarded in the county-court, if the bat- 
liff doth return that the other party hath not any thing, 
there fall be an alias and pluries, and fo infinite, and no 
other remedy there: But on a withernam returned in the 
King’s Bench, or Common Pleas, if the fheriff return that the 
party hath not any thing, &c. a capias fhall ifue againtt 
him, and exigent and outlawry. New Nat. Br. 166. In 
replevin, @&c. the fheriff returns averia elongata fant by ` 
the defendant; thereupon a writ of withernam is award- 
ed; and if he return zibil, the plaintiff proceeds to out- 
lawry by alias and pluries cap. in withermam, and fo to 
exigent : And there is fome difference where the defend- 
ant appeareth upon the retutn of the pluries capias, and. 
when he ftays longer, and appears on the return of the 
exigent and not before ; for in the firft cafe his cattle hatl 
not be taken in withernam, but he muk find pledges to 
make deliverance, or be committed ; and in the-lalt cafe, 
he fhall not only find pledges for making deliverance, but 
fhall be fined; and his cattle may be taken in withernam : 
In both cafes, the plaintiff may declare for the unjuft ta- 
king, and yet detaining of his cattle, and fo go to trial 
upon the right; and if ’tis found for him, then he fhalt 
recover the value of the cattle with cofts and damages, 
or may have the cattle again by a retorn. habendo directed 
to the fheriff; but if it be found forthe defendant, he fhalt 
keep the cattle, -and have colts and damages for the un- 
joitt profecution, 1 Browni. 180. 3 Nel. dbr. 553, 

54. 
"A defendant in replevin may have a writ of avithernam 
againft the plaintiff; as if the defendant hath a return 
awarded for him, and he fueth a writ de retorn. habendo, 
and the fheriff return upon the pluries, guod averia elon- 
gata Junt, he fhall have a fei. fac. againt the pledges 
which the plaintiff put in to profecute, Gc. and if they 
have nothing, then he fhall have a capias ad withernam 
againft the plaintif. Jdid. And the cattle taken in wi- 
thernam are to be ad wvalentiam, i. e. to the value of the 
cattle that were firft taken and detained ; for it is to be 
underftocd not only of the number of the cattle, but ac- 
cording to the worth and value; otherwife he that brings 
the replevin and withernam, will be deprived of his fatis- 
feGion. 
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5 fiions 3 Lill, Abr. 690%. -Where cattle have been taken 
“Jn awithernam, they have been by a rule of court delivered 
back and rellored to the owner, on his payment to the 
e of all his damages, colts and expences. Ibid. 
Cattle taken in awithernam may be milked, or worked rea- 
fonably- sbecaufe they are'delivered to the party as his 
own cattle, & c.. Contra of cattle diftrained. 1 Leon. 302. 

is*word abithernam alfo fignifies reprifals taken at fea 
by letters of mart hips, See Replevin. 

 @itherfabe, Anapoftate, or perfidious renegado, Leg. 
‘Canut, tap: 27. 

Wituets, ae Is one that gives evidence in a caufe; 
an indifferent perfon to each party, fworn to {peak the 
truth, the whole truth, and nothing but the truth: And 
if he will be a gainer or lofer by the fuit, he fhall not be 
{worn as a witnefi. 2 Lill. Abr. 700. If a witnefs toa 
bond becomes adminiftrator of the obligee, his hand may 
be proved, 1 Strange 34. If a witne/s becomes interefted, 
_ his depofition taken before cannot be read. Ibid. 101, qu. 

A party whofe deed is forged, is no qwitne/s on an indiét- 

ment for the forgery. 2 Strange 728. Party fuppofed 

to be defrauded, allowed a witne/s in perjury. [éid.1229. 

The proprietor of a note allowed a ww/tne/s on an indiċt- 
ment for tearing it. 1 Strange 595. Giver of a note no 
witne/s on an indictment for perjury, in denying an agree- 
Ment relating to it. 2 Strange 1043. Defendant in ejedt- 
ment no witve/s, on an indictment for perjury at the trial. 

Ibid. 1104. ‘The creditor of a bankrupt is no witne/ to 

T him a gamefter. 1 Strange 507. A creditor al- 

wed to prove the debtor not intitled to his difcharge, 
onthe mint act. Ibid. 650. The vendor witne/s toa 
= title, where there is no covenant for warranty. Ibid. 445. 

“qu. Wife of prochein amy awitne/s. Ibid. 506. Prochein 
amy nO witne/s. 2 Strange 1026. A guardian on record, 
= Do witne/s. 1 Strange 5 06. Wife of a party, admitted 

to prove her hufband’s en Ibid. 568. Wife witne/s 


a herfelf. Jbid. 633. The wife of one defendant cannot 
be a witne/s for the other, on an indictment again two; 
2 Strange 1095. Sheriff’s bailiff no witnef to prove an 
attempt to arret, 1 Strange 650. In an action againft 
the mafter for the negligence of his fervant, the fervant 
having a rcleale from the defendant, is a competent $ur- 
nefi. 2 Strange 1083. A goldfmith’s fervant, who over- 
pays money, isa witnefs in an attion for it again. 1 
Strange 647. 
=A witnefs to a deed becoming admmiftrator, &c. his 
hand may be proved.  Stran. 34. If a witnefs becomes 
—interefied, his depofition taken before cannot be read. 
~ Stran. 101. gu. Laying a wager on the caufe does not in- 
= Capacitate for a witneis. Stran. 652. Party whofe deed 
is forged, no witnefs, Stran. 728. Bankrupt not ad- 
mitted to prove his own a&t of bankruptcy. Stran. 828. 
Jf the witnefs to a deed becomes infamous, he is confider- 
edas dead. Stran. 833. Quaker no witnefs in an appeal 
of murder. Siran, 856. This is, on his affirmation ; 
_ butifa quaker will take an oath, he may be a witnefs in 
any criminal proceeding. Affidavit of one conviéted of 
forgery not to be read to fupport a complaint. Stran. 
1148. Party fuppofed to be defrauded ; allowed a wit- 
nefsi in perjury. Stran. 1229. A bond privet by co- 

obligor. - Stran. 35- 

If a awitne/s being ferved with a /ubpana does not at- 
tend, the court will grant an attachment againft him. 
1 Strange 510. 2 “trange 810. But he ought to have 
--reafonable notice of the trial. 1 Strange 510. To be 
ferved perfonally. 2 Strange 1054. And reafonable ex- 
pence tendered to him. Ibid. 1150. See Evidence. 
> farther as to witnefles, Black, Com. 3 V. 369. 
‘or prifoners, Id. 4 V: 3525 434. ‘Tampering 
itr les, fa. 4 V. 126. The expences of witnefles, 
“39. 4¥V. 355. Witneffes to deeds, Id. 2 K. 
imeffes to wills. Jd. 2 X. çor. ‘Trial by wit- 
. 3 V. 336. Where two witneffes are neceflary, 
370. 4V. 350. 
a=gemote. See Witena-gemote, Bi Black. Com. 
4/. 405. 

Dy vy proñtable herb much ufed for the ea of 
ntioned in the Stat. 27 H. 8. cap. 2. 


Ep ignites a down, or open champaign 


. againft her hufband, on an indictment for an affault on , 
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ground, void of wood; as Seo in the Wolds, Cot/wold in 
Glouceflerjhire, &c. 

CUolfehead, or Molferhefod, (Sax.) Caput Lupinum, 
Was the condition of fuch as were outlawed in the time 
of the Saxons ; who if they could not be taken alive to be 
brought to juftice, might be flain, and their heads brought 
tothe King; for they were no more accounted of than a 
aolf’s head, a beaft fo hurtful to man. Leg. Edw. Conf. 
Bract. lib. 3. 

omen, Laws relating to. A woman is capable of be- 
ing a fexton, and of voting at an election for one. 2 
Strange 1114. A baftard is within the ftatute of P. & 
M. againft taking away young women, Ibid. 1161, See 
Baron and Feme, Forcible Marriage, &c. 

_ Uong, A Saxon word for field. —Tres acras terra 
jacentes in le wongs, i. e. in Campis opinor feminalibus. 
Spelm. 

tood. Ifany perfon purpofely burn any pile of wood, 
or bark any trees, &c. the owner may recover treble da- 
mages for it in trefpafs. Stat. 37 Hen. 6. c. 6. None 
may deftroy any woods, by turning them into tillage or 
pafture, &c. if two acres or more in quantity, on pain of 
40s. an acre: And no perfon fhall.fuffer his {wine to go 
in a wood unringed, under penalties. Where there. is 
wood or coppice in common, the lord may inclofe a fourth 
party en 395° A. BV 017.913 Biet ezg lf coppice 
wood is felled at or under twenty-four years growth, there 
mutt be left twelve ftandils of oaks in every acre, or the 
like number of ath, elm, &c. on pain of forfeiting 3 s. 
6d. for every ftandil wanting; and they are not to be 
cut down till ten inches fquare within three foot of the 
ground, or until fo many years after left, under the pe- 
nalty of 6s. 8d. Ge. Stat. 35 H. 8. cap. 17. All woods 
or coppices felled at fourteen years growth, fhall be pre- 
ferved from deftruétion for eight years; and no cattle be 
put into, the ground from the time of felling, till five 
years afterwards, by 13 Eliz. cap. 25. The ftatutes 43 
Eliz. cap. 7. and 15 Car. 2. cap. 2. provide againft 
woodfealing, ordaining recompence to be made, and in- 
fliGing a forfeiture of 10s. &c. Burning woods, or un- 
derwood, is made felony: And perfons malicioufly cut- 
ting or fpoiling timber-trees, fruit-trees, Gc. are to be 
fent to the houfe of correction for three months, and 
whipt once a month, by 1 Geo. 1. c. 48. Alfo where 
perfons deftroy trees, woods, or break open hedges, the 
owners fhall have fatisfaction from the inhabitants of the 
place, as'for dikes overthrown in the wight, provided by 
13 Ed. 1. under approvement : If the offenders be not con- 
victed in fix months, ‘ce. 6 Geo 1. cap. 16. It has been 
adjudged, that if Æ. plants a tree upon his own ground, 
and in growing its roots extend into the land of B. ad- 
joining, they are tenants in common of this tree: But if 
all the root grows in the ground of 4. though the boughs 
overfhadow B.’s land, yet the branches follow the root, 
and the property of the whole is in 4. 1 Ld. Raym. 





a. 

@ood-corn, A certain quantity of grain paid by the 
tenant of fome manors to the lord, for the liberty to pick 
up dead or broken wood, Cartular. Burgi S. Petri MS.“ 
142. 

@Uood-geld, Is taken to be the cutting of wood within 
the forefi, or rather money paid for the fame to the foreft- 
ers ; or it fignifies to be free from ‘payment of money, for 
taking wood in any foreft. Cromp. Furif. 157. Cds Litt. 


23g aes 

EET TA Seem to be thoi in forefts, that have their 
charge particularly to look to the King’s woods there. 
Cromp. Furif. 146. 

CHoovmote, Is the old name of that court of the foreft 
which is now called the Court of Attachments; and was 
wont to be held atthe will of the chief officers of the fo- 
reft, without any certain time, till fince the ftatute of 
Charta de Foreffa. Manwood, cap. 22. pag. 207. See 
Black. Com. 3 V. 71. 

Cood-pleasCourt, A court held twice in the year in 
the foreft of Clun in Shropfbire, for determining all mat- 
ters of wood and agiftments there. 

@oodfock, Wool and yarn may be fold in W’codffock on 
market and fair days, 18 Eliz. c.21. See Marlborough. 

a 2 Woodward, 


x 
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Woodward, Is an officer of the foreft, whofe office 
Coniiits in looking after the woods, and vert and venifon, 
and prefenting offences relating to the fame, (ec. And 
ewoodwards may not walk with bow and fhafts, but with 
foreft bills. Cromp. Furif: 201. Manwood, par. 1. 189. 

@ool, Being a faple commodity of the greate value in 
this kingdom ; the employment of our poor at home, and 
our moft beneficial trade abroad, depending in a great 
meafure upon it; there have been divers good laws made to 
preferve the fame intirely to ourfelves, and to prevent its 
being tranfported to other nations. The Stat. 27 Ed. 3. 
declared it felony to tranfport qweo/: But the felony was 
repealed by 38 Ed. 3. cap. 6. By the 12 Car. 2. cap. 32. 
If any perfon fhall export any wool, yarn, &c. he hall 
forfeit the fame, and for every pound weight of goods 35. 
And the owners of the fhip in which it fhall be tranfport- 
ed, being privy to the offence, fhall forfeit all their in- 
tereft in the faid fhip; alfo the mafter and mariners affift- 
ing, all their goods; and any perfons may feize fuch wool, 
and fhall be intitled to one moiety, and the King to the 
other moiety of forfeitures, &c. The 13 & 14 Car. 
2. cap. 18. made the tranfportation of «vool felony 
again; though this being thought too fevere, the 7 & 
8 W. 3. cap. 28. a fecond time repeals the felony, and 
ordains that exporting wool beyond fea fhall incur a 
forfeiture of the veflel, and treble value; and perfons 
aiding and affifting, to fuffer three years imprifonment., 

By the ftat, 9 & 10 W. 3. cap. 40. the former laws are 
explained, and a further provifion is made againft tran- 
Sporting «woal; by obliging entries to be made of wool 
fhorn, and wool not to be carried near the fea-coafts, but 
between fun-rifing and fun-fetting, @&e. Unlawful ex- 
porters of wool, where judgment is obtained again{t them, 
are to pay the fum recovered within three months ; or be 
liable to tranfportation for feven years as felons. 4 Geo. 
1. cap. 11. The Admiralty fhall appoint three fixth 
yate fhips, and eight floops to cruife on the coafts, and 
fearch and feize veffels having manufactures of wool of the 
kingdom of /reland, to be exported to foreign parts ; 
which with the fhips fhall be forfeited, &c. Stat. 5 Geo. 
2. cap. 21. All woollen manufactures are to be fhipped 
from Dublin, and certain other ports in Freland, and im- 
ported here into Biddeford, and ports named, and none 
others; and be brought from thence hither in fhips built 
in Great Britain or Ireland, and duly regiftred on oath. 
32 Geo. 2. cap. 21. Wool-fells, e. thall be packed up 
in leather, or canvas marked, and not in any’ box, &c. 
on pain of forfeiting 3s. for every pound: Alfo no co- 
verlets, waddings, or beds, &c. ftuffed with combed 
wool, may be rita under the like penalties as for ex- 
portation of wool. Stat. Ibid. Perfons that by way of 
infurance, undertake to carry qweoll/en goods abroad, fhall 
forfeit 5oo/. And if they give a bribe or reward to any 
officer to connive at exporting wool, they are liable to 
300 /. forfeiture; and perfons obftructing the officer, or 
being armed, &. refcuing any goods, fhall be tran- 
{ported as felons, for feven years. Ibid. See 13 Geo. 
2. c. 8. 

TUool-dzíberg, Are fuch as buy wool in the country of 
the fheep owners, and carry it on horfeback te the clo- 
thiers, or to market-towns, to fell again, 2327.0 
WA. ce Tgi 

Woolferkefov. See Wolfefhead. 

@ool-bey, Its ground, wharf and key, in the pa- 
tih of All-faints, Barking, in London, vetted in truf- 
trees for his Majefty, his heirs and fucceffors, ce. 8 G. 
E CGT. 

Woollen Manufaãures, Combination of weavers, 
wool-combers, &c. prohibited, 12 G. 1. ¢. 34. 29G. 
2. ¢. 33. Extended to combers of Jerfey wool, frame- 
work-knitters and ftocking-makers, 12 G. 1. c. 34- / 8. 
and to other manufactures, by 22 G. 2.c. 27. J z. Re- 
gulations for the payment of wages, 13 G. 1. ¢. 25. f. 5, 
9. 29G.2. ¢.23. 30G. 2. ¢. 12. Punifhment of 
endgatherers, 13 G. r. c. 23. J. 8. Having in cuftody 
cloth folen from the rack, or wool left to dry, firit 
offence treble value, third tranfportation, 15 G. 2. c: 27. 

Wool-faple, Mentioned in fat. 51 H. 3. flat. 5. is, 
“That city or town where wool was fold. See Sraple. 
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‘they fhall not hurt where it is good without them. 
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UoolWinders, Thofe that wisd up every fleece of 
wool, intended to be packed and fold by weight, into a 
kind of bundle, after it is cleanfed as required by flature, 
to avoid deceits by thrufting in locks of refufe wool, and 
thrums, to gain weight: They mut be fwora to perform 
this office truly, between the owner and the «wool buyer 
or merchant, by Stat. 8. Hen. 6. e. 22. 23 Hen. 8. c. 374 
Perfons winding and felling deceitful wool, fhall forfeit for 
every fleece 6d. And if wool-packers do not make good 
and due packing, without putting any locks, pelt eool, 
fand, earth, dirt, &c. in fleeces, action of trefpafs and 
deceit lies againft them, €c. Stat. hid. 

CQozceficr. A market for hops to be held by the guar- 
dians of the poor of the city of Worceffer ; and the liberty 
of holding the faid market, and all tolls ufaally had by 
the mayor, aldermen and citizens, fhall be vefted in fuch 
guardians, for the ufes exprefled in the a& 2 & 3 Ann. 
c, 8. Stat. 4 Geo. 2. ¢. 25. 

CGoxceiters, and worfed cloths, are-mentioned in many 
of our old flatutes, as 17 R.z. 7B. 4. 140 15 Hen 
8. c. 3. &e. See Abr. Stat. 

tods, Which may be taken or interpreted by law in 
a general or common fenfe, ought not to receive a ftrained 
or unufual conftruétion : And ambiguous words are to be 
conflrued fo as to make them ftand with law and equity ; 
and not to be wrefted todo wrong. A Latia word in 
pleading, which fignified divers things, was well ufed to 
exprefs that thing intended to be exprefied by it: Incertain 
words in a declaration, are made good and certain by a plea 
in bar, where notice is taken of the meaning of them ; 
and words which are in themfelves uncertain, may be made 
certain by fubfequent or following words. The different 
placing of the fame words may caufe them to have a dif- 
ferent fenfe, and conftruction : A word which is written 
fhort or abbreviated, is not good without a dath to diftin- 
guifh it: And fenfelefs qvords are void and idle; though 
Nor 
fhall words in deeds that are needlefs, impeach a claufe 
certain and perfe&t without fuch words. 2 Lill. Abr. 711, 
712, 713,714. Hob. 313. Vide Scilicet. 

(iors Defamatory that are actionable, and criminal}. 
making libels, and high treafon; words how expounded 
in wills, Efc. See the Heads. 

@iozds, treafonable. It feems clearly to be agreed, 
that by the Common law, and the ftatute of Edward 3. 
words {poken amount only toa high mifdemeanor, and 
no treafon. See Black, Com. 4 V. 80. 

Worb-houfes. The moft confiderable work-Aou/e in the 
city of London, is that in Bifbop/eate-frreet ; wherein fome 
hundreds of idle perfons are conftantly employed in beat- 
ing hemp, €&c. and a great many poor children maintain- 
ed and educated, Stat, 13 & 14 Car. 2. And in the 
city of Bri/fol a great awvork-houfe is erected, for the better 
employing and maintaing the poor, governed by a cor- 
poration, e. 7%98 W. 3. Soin the cities of Wor- 
cefter, Gloucefter, and Canterbury, by the Stat. 3 Ann, 13 
Geo. 1. and 1 Geo. 2. Parochial Work-bou/es, fee Poor. 

Wozmtak. Item eff ibidem, apud, tfc. de Wormtak, 
vi fol viii den. folvend annuatim ad Feflum S. Martini. In~ 
quific. Heref. 22 Rich. 2. 

@ozt, or Wozth, (From the Sax. Weorth) A curtilage 
or country fasm. Matt. Wefim. 870. 

Tozthiet of blood. An expreffion of the lawyers, 
fignifying the preference given in defcents, to fons before 
daughters. ee 

Wozthine of Hand, Is a certain quantity of ground, 
fo called in the manor of King fland in the county of Hers- 
ford: And in fome places the tenants are called Worthies. 
Confuetud. Maner. de Hedenham in Com. Bucks. 18 
Edw. 3. 

Wreck, (Lat. Wreccum Maris, Fr. Wreck de Mer, fome- 
times writ Wreche, Werec, &F Seup-werpe, quafi Sea-up-werp, 


i. e. Eje&us Maris) Signifies in our law fuch goods as, after 


a foip-wreck, are cait upon the land by the fea, and left 
there within fome county ; for they are not curecks fo long 
as they remain at fea, in the jurifdiction of the Admiralty. 
2 Inf. 167. Where a fhip perifheth on the fea, and no 
man efcapes alive out of it, this is called wreeé: And the 
goods ix the fhip being brought to land by the waves, 

belong 








kingdom by wreck, are not imported by any body, but 
i. caltahore by the wind and fea: But it was afual to feize 
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belong to the King by his prerogative, or to the lord of) 
the manor. 5 Rep. 106. By the Common law all aurerks 
belonged to the crown ; and therefore they are not charge- 
able with any cuftoms, and for that goods coming into the 


wrecks to the King’s ufe, only when no owner could be 


found; and in that cafe, the property being in no man, it | 
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requiring to have a thing done, for the caufe dbriefy ex- 
prefled, which is to be difcuffed in the proper court ac- 
cording to law. Old Nat. Br. 4. Shep. Abr. 245. Of writs 
there are divers kinds, in many re{pects ; fome writs are 
grounded on rights of aion, and fome in nature of commif- 
fions; fome mandatory and extrajudicial, and others reme- 
dial ; and fome are patent or open, and fome c/ofe or fealed 
up; fome writs ifue at the fuit of parties ; fome are of 


of confequence belongs to the King, as lord of the narrow | office, fome ordinary, and others of privilege; and fome 


feas, Se, 
Wefim.1. 
or any living creature, efcapes alive out of a hip cat away, 
, whereby the owner of the goods may be known, the hip 
or goods fhall not be wreck ; but the fame fhall be kepta | 
year and a day by the theriff, to be reftored to any perfon 
that can prove a property in the goods within that tire ; 
and if no body comes, then the fame fhall be forfeited as 
wreck. The year and day fhall be accounted from the 
feizure ; and if the owner of the goods dies within the 
year, his executors or adminiftrators may make proof : 
And when the goods are dona peritura, the fheriff may fell 
them within the year ; fo as he difpofes of them to the beft 
adxantage, and accounts for them, (se. 2 In/?. 167. 5 Rep. 
106. Wood's Inf. 214. If a man have a grant of wreck, 
and goods are wrecked upon his lands, and another taketh 
them away before feizure, he may bring action of trefpafs 


Bra&. lib. 2. cap. 5. 


And by the Stat. of | 
3 Ed. 1. cap. 4, it is enacted, that whena man | the party, (9c, 


avrits are direéted to the fheriffs, and in {pecial cafes to 
i Inf. 289. 2Inft. 39. 7 Rep: 20. 

The writs in civil aGions are either original or judicial : 
| Original writs are iffued out in the court of Chancery, for 
the fummoning a defendant to appear, and are granted be- 
fore the fuit is begun, to beginthe fame; and judicial writs 
iffue out of the court where the original is returned, after 
the fuit is begun: The originals bear date in the name of 
the King; but judicial qwr/rs bear tefte in the name of the 
chief juitice; And itis obferved, that a writ without a refle 
is not good, for the time may be material when it was taken 
out, and it is proved by the sefe; and if it be out of the 
Common law courts, it muft bear date fome day in term, 
(not being Sunday) but in Chancery writs may be iffued in 
vacation as well as term-time, as that court is always 
open; alfo there are to be fifteen days between the tefte 





| and return of all qwrits, where the fuit is by original; 


&c. For before they are feized, there is no property | but by ftatute delays in ations by reafon of fifteen days 


gained, to make it felony. 1 Hawk. P. C. 94. 

_ Sf goods wrecked are feized by perfons having no av- 
thority, the owner may have his action againft them; or 
if the wrong-doers are unknown, he may have a com- 
‘mifiion to enquire, Ge. 2 Inf. 166. Goods loft by 
tempeit, or piracy, Sc. and not by wreck, if they af- 
terwards come to land fhall be reftored to the owner. 
27 Ed. 3. cap. 13. Where a fhip is ready to fink, and all 
the men therein, for the prefervation of their lives qùit 
the hip, and afterwards fhe perifhes ; if any of the men are 


faved and come to land, the goods are not loft: A fhip | 


on the fea was chafed by an enemy ; the men therein for 
the fecurity of their lives forfook the fhip, which 
was taken by the enemy, and fpoiled of her goods and 
tackle, and then turned to fea; after this by ftrefs or 
weather fhe was cafton land, where it happened her 
men fafely arrived ; and it was refolved that this was 
no wreck. 2 Infi 167. If a wreck happens by any fault 
or negligence in the mafter or mariners, the mafter muft 


make good the lofs; but if the fame was occafioned by | 


tempeft, enemies, Fc. he fhall be excufed: And making 


hole: in fhips, or doing any thing wilfully tending to the-' 


‘lofs therereof, is felony, by Stat. 12 Ann,. Which a& re- 
quires juftices of peace to command affiftance for preferving 
fhips in danger of wrecks on the coafts; and officers of 


men of war, and other fhips, are to be aiding, &e. under | right. 


the penalty of 100/. No perfon fhall enter any fuch fhip 
without leave from the commander, or aconftable, &c. 
_ And perfons carrying away goods from fuch fhips, are li- 
able to pay treble value ; but the perfons giving afliftance, 
fhall be paid by the mafters a reafonable reward for fal- 
vage, © c. 12 Ann. St. 2. c. 18. See Pilot. Mariners hip- 
wre ked how relieved abroad, by Stat. 1 & 9 Geo. 2. See 
' Stat. 26 Geo. 2. ¢. 19. For enforcing the laws againft per- 
fons, who fhall {teal or detain /oip-awrecked goods, and for | 
the relief of perfons fuffering lofies thereby: Whereby it | 
isenacted (amongft other things) That perfons convicted of 
plundering, ftealing, “c. /bip-awrecked goods, ‘sc. or of 
obfiruéting the efcape of.any perfon from a wreck, or of | 
putting out falfe lights to bring any fhip or veffel into 
danger, fhall fufferdeath. Vide Mariner. 
_ tUreckfrec, Is to be exempt from the forfeiture of fhip- 
wrecked goods and veilels; which K. Edw. 1. by char- 
a granted tothe Barons of the Cinque Ports. Placit. temp. 
wT. 

Writ, (Breve in Sax. Writan, i. e, Scribere) In general 
is the King’s precept, in writing under feal, iffuing out of 
fome court to the fheriff, or other perfon, and commanding 
fomething to be done touching a fuit or action, or giving 
commiffion to have it done. Terms de Ley. 1 Inf. 73. 
Alfo a writ is faid to be a formal letter of the King’s, in 
parchment fealed with a feal, dire&ed to fome judge, of- 


| 


- ficer, or minifter, Ge. at the fuit or plaint of a fubjeé, | 


between the tefte and return of aurits in perfonal actions, 
and ejectments, are remedied. F.N. B. 51,147~ 2 nf. 
40. Lutw. 337.: 13 Car. 2. cap. 2. 

Writs in aétions are likewife real; concerning the pof- 
| feffion of lands, called Writs of Entry, or of right touch- 
| ing the property, &c. Perfonal, relating to goods, chat- 
tels, and perfonal injuries; and mixed, for the recovery 
| of the thing, and damages. 2 Infl. 39. And writs may 
be pofefory, of a man’s own pofieflion ; or anceffrel, of 
the feifin and pofleffion of his ancefor: And there are 
| certain writs of prevention or anticipation; aad of reffitu~ 
tion, &c. But the moit common avrsts in daily ufe, are 
in debt, detinue, trefpafs, ation upon the cafe, accompt, 
and covenant, ec, which with others mult be rightly 
dire&ted, or they will be naught, F.N. B. Style 42, 
237- And in all writs care is to be taken, that they be 
laid and formed according to the caufe or ground of them, 
and fo purfued in the procefs thereof: Though the writ 
| in fome cafes may be general ; and the count or decla- 
ration {pecial, Hod. 18, 84, 251. ‘After the action is 
fixed on, for a wrong done, or right detained, fuch a 
writ mut be taken out as is fuitable to the aétion ; for 
| the writ is different from the action; though they.are 
| often confounded: The writ is to be grounded upon 

the aétion, and is the means to bring the plaintiff to his 
Wood's Inft. 560. 
The King’s writs cannot be denied to the fubje&; and 





' it is regularly true, that no man fhall be punifhed for fuing 


of curits in the King’s courts, be it of right or wrong: 
But writs may be abated in feveral cates, Ge. Ibid. 


| An original avrit defective in form is abatable; but no 
| abatement of the awrit is admitted after judgment in the 
| caufe, the writ being allowed by the pleadings and pro- 
| ceedings ; and a «writ that did not purfue the exa& form 


of the regifter, has been held good. 2 Lill. Abr, 714. 
Hob. 51. 3 Nelf. Abr. 575. Writs judicial, if erroneous, 
may be amended ; original eurits are not amendable, if 
the error be by default of the party who gave inftruc- 
tions ; yet a new original may be taken out, where it is 
not amendable. 2 Lill. 716. 

Writs may be renewed every term, until a defendant 
is arrefted ; butin B. R. if the Jazisat be not renewed in 
five terms, a new guritis to be taken out, and the 
plaintiff may not renew the old one. The fheriff’s bai- 
liffs cannot execute a writ dire€ted to the herif, without 
his warrant; and if in a writ feveral perfons are includ- 
ed, (for four defendants may be in one writ) there mutt 
be feveral warrants from the fheriff to execute the fame. 
Comp. Attorn. All «rits are to be returned and filed in 
due time, to avoid poff-terminums; and it is very unfafe 
to keep writs unfiled, becaufé the filing them is the war- 
ranty for the proceedings: And where a crit is iflued 

11.0 out 





out directed to the fheriff, when it comes to his hands, 
-though the plaintiff requires the writ back again, the 
fheriff muft return and file it in the court where return- 
able; unlefsthe plaintiff procure a avrit of Juperfedeas. 2 
Lill. dbr. 720. Attachment lies againft fheriffs, &c. for 
“not executing a writ, or for doing it oppreflively by force, 
‘extorting money thereon, or not doing it effectually, thro’ 
any corrupt praétice. Vide 8 Rep. 86. The court of B. 
“R. cannot give judgment of a writ but where it is before 
them 5 and has deferred to quafh it, becaufe the defendant 
was not prefent in court. 1 Ld. Raym. 618, 620. See 
„Arrefs; Variance, &c ° t 

Crit of Afliftance, Is a writ iffuing out of the Exche- 

quer, to authorife any perfon to take a conitable, or other 
‘publick officer, to feize goods or merchandize prohibited 
and uncuftomed, Fe. And there is a writ of this name 
iffued out of the-Chancery, to give poffeffion of land. Srat. 
“14 Car, 2. cap. 1. 

Writ of Weliverpy, In what cafes grantable, 13 €F 14 
Car. 2. ce. 11. f. 32. 

trit of Entry. See Entry. 

Writ. of Juquiry of Damages, Is a judicial writ, 
that iffues out to the fheriff upon ajudgment by default, in 
action of the cafe, covenant, trefpafs, trover, Fe. com- 
manding him to funrmon a jury to inquire what damages 
the plaintiff hath fuftained occafione premifarum ; and when 
this is returned with the inquilition, the rule for judgment 
is given upon it ; and if nothing be faid to the contrary, 

-judgment is thereupon entered. 2 Lill. Abr. 721. .This 
writ lies on a nihil dicit, non Jum informatus, or a demur- 
-rer į but not upon a verdict; aad itis executed before the 
-flieriff, or his deputy, at the which time both parties 
-have the liberty of being heard before the fheriff, by their 
counfel or attornies, and evidence may be’given on both 
“fides: It is the duty of the jury diligently to inquire what 
‘damages have been fuftained Ly the plaintiff, and this can- 
“not be without evidence given them ; and if where an in- 
~webitat. affump/fit is brought for 100/. for goods fold, and 
“the defendant lets this go by default ; if the plaintiff at the 
executing the writ of inquiry, gives no evidence to the jury 
“of any goods fold or delivered to the defendant ; In this 
-€afe,; the jury mut find fome damages, becaufe the de- 
*fendant hath confeffed the action, and admitted that there 
ds damage; but there not being any proved, they ought 
‘to find only a penny, or fome fuch fmall matter. 2 Lil/. 
“Abr? 721, 722. 

If a writ of inquiry be executed without giving due 
notice thereof to the ‘defendant, it fhall be quafhed. 2 
Lill. “721, In a€tion of covenant, judgment was given 
for ‘the plaintiff in the Common Pleas by default, and a 
“turit of inquiry of damages executed, and final judg- 
ment for the plaintif. And on a writ of error brought in 
B. R. amongit other exceptions, one was, that no day 
was‘given on the writ of xquixy, and therefore it might be 
a difcontinuance ; but the court refolved, that they never 
give a day in C.B. on this writ, nor is it neceffary, be- 
caufe nothing is done but to afcertain the damages. 1 Ld. 
Raym. 388. A writ of inquiry was ordered to be executed 
before the Lord Chief Juftice, the action being laid for very 
Jarge damages : And fuch writ hath been fet afide where 

. the jury gave too little damages ; and a new writ of in- 
quiry ordered by rule of court, on payment of colts, Ge. 
Mod, Caf. in L. and E. 213, 240. A judgment fhall 
not be fet afide, after a «riz of inquiry executed, un- 
lefs in particular cafes.. © 

vit of Bebelifon, A writ out of the Chancery, or Ex- 
chequer, againft a perfon in contempt, for not appearing 

“in thofe courts, &'c. - See Commiffion of Rebellion. 

@iriter of Tallies (Scriptor ralliarum) Is an officer in 
the Exchequer, being clerk to the auditor of the receipt, 
who writes upon the zallies, the whole letters of the zel- 
Iers bills, Cowell. 

Writing, (Scriptum) A fimple writing or declaration, 
not in the manner of a deed, made to a certain perfon, 
&c. fhaill be good'in law. “Hod. 312. 

Urong, (Injäria) Signifies any damage or injury, be- 
ing in law conftruétion that which is contrary to right. 
Co. Litt. Vide Tort. i 

@Uronglands, Seem to be ill grown trees that will never 
prove timber; fuch as wrong the ground they grow in. 


Kitch, 169. 


and about fix hours. 


¥ BAY 


Gtudeheth, (From the Sax. Wude, i. e Sylva) a fel- 
ling of wood, Leg. Hen. 1. ¢. 37. 

Mipdiaught, A water-paflage, gutter, or watering- 
place; often mentioned in old leafes of houfes, in the co- 
venants for repairs, ce. 

Cpe, Upka; ——— Er totam Wykam cum bomini- 
bus, Sc. Mon, Ang. tom. 2, p.154. See Mic and 
Wica. ; 
` pte, Pena, Malita Saxones dus mul@arum ge- 
nera flatuere, t..e. Weram, @ Wytam. Vide Wite. 





My 


Bntus, Is ufed for Sondus: Xanta Dei lex of quae 

% mortuos vivere doret. 

Kenia, Dicuntur munufeula, quaa provincialibus reori- 
bus provinciarum efferebantur: Vox eff in privilegiorum 
chartis non infueta; ubi quietus efe a Xeniis immunes no- 
tat ab hujufmodi muneribus aliifque donis regi wel regine 


prehandis, quando ipfi per predia privilegiatorum traunfierint. 


Chart. Dom. Semplingham. Concedo ut omnia monafftria 
& ecclefiæ regni met a publicis vectigalibus, operibus  cne- 
ribus abfolvantur: ~— Nee munufiula prebceant regi vel 


principibus, nifi voluntaria. Spelm. Gloff. Nulla autem pir- 
Jona; parva vel magna, ab hominibus & terra radingenfis 


monafterii exigat, non equitationem five expeditionem, non 


Jummagia, non veiigalia, non navigia, non opera,’ non tri- 


buto, non Xenia, Fc. Mem. Scace.” Anno 20 Edw. 3. 
Kenovechinm, Is interpreted an inn, allowed by pub- 
lick licence for the entertainment of itrangers, and other 


guefts: Alfo an hofpital, In gua valetudinarit. & Jenis, 


i. e. Infirmi, recipiuntur &F alunturs Vocab. utriufque 
Jutis. ; f 
€erophagia, A kind of Chriftian faft ; the eating of 
dry meat. Litt. Di@. ; 

Æplopela, A woodmonger, or dealer in wood. Litt. 

¥ptticus, Isa wreftler, or champion: And ayflus was 
a covered place or theatre, where men ufed wreltling and 
other exercifes in the winter, Iki. 


Xe 


Æ and May, — Quod homines de Rippon fint credn- 
di per fuum ya, © per fuum nay in omnibus quere- 


lis, Ge, Charta Athelftan. Reg. Mon. Angl. tom. i. 


foe Wy ac 


2 
Pard, Fs a well known meafure, three foot in length ; 
by which cloth, linen, &c. ‘are meafured: It was ordain- 
ed by King Hen, r. from the length of his own arm. 
Baker's Chron. i : 


Pardtano, (Virgata Terre) Is a quantity of land, dif- i 


ferent according to the place or country; as at Wimbleton 
in Surrey, it is but fifteen acres, in other counties it is 
twenty, in fome twenty-four, and in others thirty, and 
forty acres. Brad. lib. z. c. 10. 

Pards belonging to the Mavy. Perfons making dif- 
turbance, or counterfeiting the hands of figning or vouch- 


ing officers in yards, how puntthed, 1 Geo. 2. ¢. 25. 


Sed. 6. 
There is an att for regulating the time 


Parmonth. 
of bringing in and felling herrings at the fair of Great 
Yarmouth, fixing the prices and quantity by the lait, Gc. 
31 Edius J. °C. A 3 

Paru. No perfon fhall buy farn or wool, but he that 
makes cloth of it: And none may tranfport yarx beyond 
the fea, by Stat. 8 H. 6. c. 5. 33 H.8. ¢. 16, 

Paugh, A yatcht, or little bark; alfe a fly-boat, pin- 
nace, €¥c. In Lat. called Celox, a celeritudine, from its 
fwiftnefs. Litt. Dia: 

Peonomus, Oeconomus; an advocate, patron, or de- 
fender. Vit. Abbat. 8. Albani. 

Pear, (Annus) In the full extent of the word, contains 
a fyltem or cycle of feveral months ufually twelve; and is 
the time wherein the /uz goes round his compafs through 
the twelve figns, wiz. three hundred and fixty-five days, 


civil 


A year is twelve months, as divi- . 
ded by Fulius Czfar: And the church begins the year on 
the firt day of Yanuary, called’ New-year's-day; but the 








civil account formerly, not till Murch the 2gth. It ap- 
pears by ancient grants and chartérs, that our anceftors 
began the year at Chrifimas, which wes obferved here till 
the time of William 1. commonly called the Conqueror ; 
but afterwards, for fome time the year of our Lord was 
feldom mentioned in grants, only the year of the reign of 
the King. Mon. Ang. tom. 1. p. 62. 

There is a year of toe world, and a year of Chrif : 
And befides the annus folaris: thè lunar year, being the 
time in which any of the celeftial bodies finih their courfe; 
and thirty days, by which the Lg yptians reckoned. Year 
is alfo taken for time in general ; and the age of man. 
Litt, By the Stat. 24 Geo. 2. ¢. 23. It is enatted, 
That the firit day of Fanuary next following the lait day 
of December 1751. fhall be the firit day of the year 1752. 
And that the firt day of January next after the firit 
day of January 1752, hall be the firft day of the year 
1753. And fo on, the firk day of January in every year, 
fhall be the firt day of the year, And that after the firft 
day of Fanuary 1752. the feveral days of each month fhall 
goon in the {ame order ; and the feaft of Fajfer and other 
moveable feafts thereon depe ding, fhall be afcertained ac- 
cording to the fame method they then were until the fecond 
day of september 1752. and that the natural day next fol- 
lowing the iaid fecond day of September, fhall be reckoned 
the fourteenth day of September, omitting for that time 
only the eleven intermediate days. And that the feveral 
natural days which fhall fucceed the faid fourteenth day of 
September, fhall be reckoned in numerical order according 
to the order and fucceffion of days uow ufed in the prefent 
calendar. All writings, &c. after the firit of Fonuary 1752. 


| to be dated according to the new flile. After 2 September 


1752. Hilary and Michaelmas terms, and all courts to be 
held on the iame nominal! days and times they then were. 
The feveral years 1800, 1900, 2100, 2200, 2300, or any 
~ other hundredth year, (except every four huhdredth year, 
of which the year 2000 fhall be the firft) thall not be 
deemed Difextile or Leap Year, but common years confit- 
only of 365 days. The years 2000, 2400, 2800, and every 
other four hundredth year from the year 2000 inclufive, 
and all other years, which are now eéfteémed Biffextile or 
Leap Years, thall for the future be efteemed Bifextile or 
Leap Years confiing of 366 days. 
. A calendar, and certain tables and rules for the fixing 
the true time for the celebration of the féait of Ea/er, 
and the finding of the times of the full moons on which 
the fame depends, are annexed to this act, which thall be 
preixed to all future editions of the Common-Prayer 
Book. Courts of Seffion and Exchequer in Scotland, and 
markets, fairs, and marts to be held upon the fame na- 
tural days they fhould have been holden on, if this a&t had 
not been made, “The natural days and times for the open- 
ing and inclofing of commons of patture, not altered by this 
act. The natural days and times of payment of rénts, 
annuities, fums of money or intereft, or of the delivery 
‘of goods, commencement of expiration of leales, &c. 
Or of attaining the age of zı years, Gc. not altered by 
this att... See 25 Geo. 2. ¢. 30. 26 Geo. 2... O: 34. 
Peat and Dap, (Annus © Dies) Is a time that deter- 
mines aright, or works a prefcription in many cafes by 
law ; as in cafe of an eftray, if the owner challenge it 
not within that time, it belongs to the lord; fo. of a 
wreck, ce. A year and a day is given to profecute ap- 
peals; and for a¢tions in a writ of right, &c. after entry 
or claim, to avoid a fine: And if a perfon.wounded die 
in a year and day, it makes the offender guilty of murder, 
&Fe. 3 Int. 53. 6 Rep. 107. See as to year and day 
in Appeals of Death, Appeal, and Black. Com. 4 V. 311, 
329- In Continual Ciaims, : Sce Claim, Entry, Fine, and 
Black Com. 3 V. 175. An Copyhold Forfeiture, fee Copy- 
held, and Llack. Com. 2 V. 284. Ink frays, fee Efray, and 
Black. Com. 1 F. 297. In Fines, fee Fine, and Black. Com. 
2V. 354. In Murder, fee Ajpeal, Homicide, Murder, and 
Black. Com. 4 V.197. In Wreck, fee Wreck, and Black. 
Com. 1. V.,292. h 
Pear, Dap aud afe, (Ainus, Dies SF Vafium) Is’a 
part of the King’s prerogative, whereby he hath the profits 
of lands and tenements for a year and a day of thole that 


are attainted of petit treafon or felony, whofoever is lord 


2 


3 


of the manor wheredile lands or tenements do belong ; 
and the King may c@ufe wafe to be made on the tene- 
ments, by deitroying the ‘houtes, ploughing up the mea- 
dows and paflures, rooting up the woods, e. except the. 
lord of the fee agree with him for the redemption of fuch” 
wafte; afterwards reftoring it to the lord of the Fee. 
Staundf. Prerog: 44- K 

Srat. 9 H. 3. cap. 22. ** We will not hold the lange 
of them that be convi&t of felony but one year and one 
day, and then thofe land fhall be delivered to the lords 
of the fee,” 

This appears by G/anwvill to be due to the King by his 
ancient prerogative, 2 In/?. 36, cites Glakvill 7. cap. 17. 

cay ; 

This chapter of Magna Charter doth exprefs that which 
doth belong to the King, wig. the yeat and the day, and 
omits the waite as not-belonging to him 5 and this is 
notably explained by our ancient books with ani uniform 
confent. 2 Inf. 36. cites Bradon, lib. 3. fol. 129. & 137. 
and Britton, cap. 5. fol.14. and Fleta, lib. 1, cap. 28. and 
Mirror, c. 5. J: 2. Fhe mitror, {peaking of this chap- 
ter, faith, Le point des terre: aux felons tener per un an, 
vj de fufie, car per la ou le roy ne duif aver gue le gaft de 
droit, oul’an in nofine de fine pur Jaloer le fief del oftrip- 
ment préighont les minifiers le roy ombideux. ‘ Upon all 
which it appears, that the King originally was to have no. ` 
benefit in this cafe upon the attainder of felony, where 
the free land was holden of a fubje&, but only in detefta- 
tión of the crime, Ur poena ad pantos, metus ad omnes 
perveniat ; to proitrate the houfes, to extirpate the gardens, 
to eradicate his wood and to plow up thè meadows of 
the felon ; for faving whereof, and pro bono publico, ths 
lords, of whom the lands wére holdeny were contented 
to yield the lands to the king for a year atid a day;. and 
therefore not only the walte was jully omfttéd out of 
this chapter of Magna Charta, but thereby it is enacted, 
that after the year and day the land fhall be rendered to 
the lord of the fee, after which no walte can be done. 
2 Inf. 37. Sejeant Hawkins fays it feems agreed, that 
by the Coinmion law, . pon an.attainder of felony, the 
King had a right utterly to walte the lands holden of any 
but himfelf, whereof the perfon attainted was feifed of an 
eftate of inheritance, either in his own or in his wife’s 
right. And it is faid by fome, that the King hath both 
this tight, and alfo a right to hold fuch lands for å year 
and a day. Butit is holden by others, that the right to 
hold over the lands for a year and a day was given to the. 
King in lieu of the walte, and it feems implied in Magna 
Charta, cap. 22. which faying, that the King tha l not 
hold overt the lands of thofe convicted of felony but for 
oné year dnd a day, and making no mention of tlie 
Wafte, it feems plainly to intishate, that at the time of 
the making that itatute the King was thought to have no 
other tight but only to the year and day, 2 Hák. PLC. 
449. cap. 49. J. 8. ibid. in marg. fays it feems admitted, 
8 Edw, 3. Fiiz-Trav. 489. Prefeription 50. That the 
King was intitled to the waite, ds well as to the year and 
day fiùċe that ftatute. 

And where the tréatife of prevogativa regis; made in 
17 Edw. 2. fays, Et pofquam dominus rex habuerit annum, 
diem, © waftum, tine reddutur tenenitntum illad capitali 
domino feodi illius, nifi piius faciat finem pro anno, dig S 
vafia; which is {o to be expounded, that forafmuch as it 
appears in the faid old books, that thé officers and mini- 
{ters did demand both for the waite and for year and day, 
that came in lieu thereof, therefore this treatife named 
both, not that both were due, but that a reafonable fine 
might be paid for all that which the King might lawfully 
claim. But ifthis act of 17 Ed. 2. be againit this branch 
of Magna Charta, then it is repealed by the act of 42 Z2. 
3. cap. 1. 2dnff.37.. Z Hawk. Pl. C. 440; cap. 49. J. 
8. fays, that the ftatute de prerogativa regis, madè in 17 
Ed. 2. having’ declared the King’s right to the year and 
day, and alfo to the wafte, it fee..s to have been the more 
general opinion fince that time, that hé hath a right to 
both. Indeed if this ftatute had been againft the exprefs 
purview of Magna Charta, it would have been clearly 
repealed by thole many fubfequent ftatutes, which repeal 
all ftatutes contrary to Magia Charta; bùt being not con- 

s trary 


trary to the exprefs words of it, but only to what isar- 
gumentatively drawn from it, it may be well argued that 
itis ftillin force. 2 Hawk. Pl. C. 449. cap.49./. 8. 

Hereby it alfo appears how neceflary the reading an- 
cient authors is for underftanding of ancient ftatates. And 
out of thefe old books you: may obferve, that when any 
thing is given to the King in lieu, or fatisfaction of. any 
ancient right of his crown, when once he is in poffeflion 
of the new recompence, and the fame in charge, his offi- 
cers and minifters will many times demand the old alfo, 
Which may turn to odes oe if it be not duly and 
difcreetly prevented nft. 37 

If there be lord, mefne, and tenant, and the mefne 
is attainted of felony, the lord paramount fhall have the 
mefnalty, prefently ; for this prerogative belonging to 


the King, extends only to the land, which might be. 


wafted, in lieu whereof the year and day was granted, 
2 Inf. 37. And this is to be underftood when a tenant 
in fee fimple is attainted : for when tenant in tail, or te- 
nant for life is attainted, there the King shall have the 
profits of the lands during the life of tenant in tail, or 

. of the tenant for life. 2 Isf. 37. 

That be convi®|] Here convid, in a large fenfe, is 
taken for attinéi: For the nature and true fenfe of both 
thefe words, fee the firft part of the Jnfitutes; and like- 
wife for this word felony there. 2 Infi. 37. 

Of felony] Muft be underftood of all manner of fe- 
Jonies punifhed by death, and not of petit larceny, which 
notwithftanding is felony, ` 2 Inf. 38. If lord and te- 
nant are, and the tenant is attainted of felony, and the 
King has annum, diem € vaflum, yet if the lord enters 
without due procefs, and the writ fued to the efcheator, 

_ the land fhall be re-feifed, and he fhall anfwer for the 
mefne iffues and profits. Br. Re-Seifer, pl. 36. cites Ed. 2. 
and Fitz. Traverfe, 48. 

` The ftatute de prerogativa Regis, cap. 15. wills, that 
if a felon has land, tunc Rex fiatim illam habeat, & habeat 
inde. annum È vafum © terra deftruetur, Se. 
reddatur capitali domino, (Jc. Quere, if this word (/a- 
tim) fhall be otherwife intended but after office found. 
Br. Corone, pl. 209. 

Tenant by copy of court-ro]l by the verge in ancient 
demefne committed felony, and was attainted of it, and 
annum, diem S vafium was awarded for the King; and 
the reafon feems to be, inafmuch as franktenants in an- 
cient demefne have no other evidence but copies of court- 
rolls; for otherwife it feems to be of a mere copyholder 
out of ancient demefne for other frank tenement. Br. 
Tenant per copie, &c. pl. 22. cites 3 Ed. 3. 

_ Aman was outlawed of felony, and aliened his land to 
F. N. on which feire facias iffued againft him, who came 
and would have traverted the felony ; and the court doubted 
if he might traverfe it, by reafon ‘that he isa ftranger to 
the record ; but per Pigot by 7 Ed. 4, c. 2. he cannot tra- 
verfe it in cafe of felony being a ftranger to the record ; 
contra in cafe of trefpafs; on which it was prayed for 
the King, that year, day, and wafte be adjudged for the 
King immediately, and fo it was immediately from that 
day till a year and a day next after; guod nota. Quere, 
if the King may take the year and the day at what time 
he pleafes; it feems he cannot. Br. Corone, pl. 205. 
cites 49 Af. 2. 

The King fhall have the firft year and day and wafte 
of the land of him who is attainted of felony, which 
comes after the attainder, and whofoever takes the profits 
this year fhall anfwer the profits to the King ; per Fitzher- 
bert, But it feems that this is to be underftood after of- 
fice found, or that the inqueft which attaints him finds 
alfo what lands he had at the time of the felony commit- 
ted, or after, And in the cafe above of 49 4f 2. the 
outlawry of felony was 18 Ed, 3. and writ iffued to the 
coroners to inquire of his goods, lands and tenements, 
48 Ed. 3. which returned that he had land, and aliened 
to Y. N. after the outlawry; and upon this fre facias 
iffued again{ft 7. N. who came and would have traverfed 
the felony ; and the year and day was awarded to the 
King with the wafte. And fo it feems that the King 
cannot take it, unlefs after office, which was thirty years 
after, as there. But Quere if, upon the office found, he 
who receives the profits the firft year after the felony hall 


E tunc | 


not be charged ; 
Quere the experience thereof in B, R. 
207. cites F. N. B. fol. 144. 

Pear-books. Reports in a regular feries from the 
reign of King Edw. 2. inclufive, to the time of Hen. 8. 
which were taken by the prothonotaries, or chief fcribes 
of the court, at the expence of the crown, and publithed 
annually, whence they are known under the denomination 
of the year-books. Black, Com. 1 V. 71, 72. 

"Pears, Eflates for. An ehate for years is a contract, 
for the poffeffion of lands or tenements, for fome deter- 
minate period: and it happens where a man letteth them 
to another, for the term of a certain number of years, 
agreed between the leffor and leffee, and the lefiee enters 
thereon. If the leafe be but for half a year, or a quarter, 
or any lefs time, this leffee is refpeéted as a tenant for 
years, and is ftiled fo in fome legal proceedings. Sce 
Leafe and Black. Com. 2 V. 140. 

Peman, or Peoman, or Poman, A derivative of 
the Saxon, geman, i. e. communis. Thefe Camd. inhis Brit. 
pag. 105. placeth next in order to gentlemen, calling 
them ingenuos, whofe opinion the ftatute affirms, anne 
6 Rich. 2. cap. 4. and 20 Rich, 2. cap. 2. Sir Thomas 
Smith in his Republ. Anglorum, lib. 1. ¢. 23. calls him a 
yeoman, whom our law calls legalem hominem, which (fays 
he) isin the Exg/if a free-born man, that may difpend of 
his own free-land in yearly revenues to the fum of forty 
fhillings Jerling. Verflegan in his Reffitution of decayed 
Intelligence, cap. 10. writes, That gemea among the an- 
cient Yeutonicks, and gemein among the modern, fignifies 
as much as common, and the let:er g being turned into 7, is 
written yemen, which therefore fignifies a commoner. Yeo- 
man alfo fignifies an officer in the King’s houfe, in the 
middle place between the fergeant and the groom, as yeo- 
man of the chandry, yeoman of the feullery, 33 H.8. cap. 
12, yeoman of the crown, 3 E. 4. 5. The word young- 
ae is ufed for yeomen, in the ftatute 33 H. 8. cap. 10. 

owell, See Black. Com. 1 V. 406. 

Bee Is an ancient corruption of hieme, winter. Ib. 
id. 

Peben, or Peoben, (as we ufe at the end of inden- 
tures and other inftruments, Yeover, the day and year firj 
above written) Is derived from the Saxon, ceorian, 1. €. 
dare, and is the fame with given. So Didtum de Kenel-' 
worth concludes with—Yesven, and proclaimed in the caffle 
of Kenelworth the day before the calends of Nov. anso 
1256. Cowell. 

Peiw, Is derived from the Greek “wrw, to hurt, and 
probably becaufe before the invention of guns our ancef- 
tors made dows with this wood, with which they annoy’d 
their enemies, and therefore they took care to plant the 
trees in the church-yard:, where they might be often feen 
and preferved by the people. Min/beu. 

Piclding and paying, (Reddendo F Solvendc) Comes 
from the Sax, Geldan & Gildan ; and in Dome/day, Gildare 
is frequently ufed for So/vere, Reddite, the Sax. G. being 
often turned into Y. 

> Pingman, Mentioned in the laws of King Her. 1. c. 


Br. C orone, jl. 


‘15. Spelman thinks may be a miftake for Inglifon.a’, or as 


we now fay Englifbman: But perhaps the yizgmex were 
rather bis ie printed for yeomen and eae in Stat. 33 
H.8. cap. 10. 

Pokelet, (Sax. Foceler) Is a little farm, Eé. in fome 
parts of Kent, fo called from its requiring but a yoke of ox- 
en to tillit, Sax, Did. 

Pork and PozrgMhire. Perfons inhabiting, or thofe who 
have any goods within the province of Yeré, may by will 
difpofe of all their perfonal eftate, ce. 46 5 W. M. 
cap. 2. And aregiftry of deeds, conveyances, and wills, 
&c. of lands, is ordained in the We/f-Riding of Yorkshire, 
by 2 Ann.c.4. And fo in the Faf and North-Ridings, by 
fubfequent aéts.. Large waftes in the Wef-Riding of the 
county of York, by confent of lords of manors, éc. to be 
inclofed ; a fixth part for the benefit of poor clergymen, 
Ec. 12 Ann. St. 1.¢. 4. York market is regulated for fale of 
butter, &c. which fhall be viewed, fearched and weighed 
before fold, by Stat. 8 Geo. 1. Yorkfbire cloths are to be 
of certain lengths and breadths, under the penalty of zo s. 
lzviable by juftices of peace, ce. And narrow woollen 
cloths fhall have the names of the maker, millman, and 

fearcher 


it feems he fhall per Eizh. above 3. 
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fearcher ftamped thereon; and not be ftretched above a; 


yard in length, &c. under divers penalties. See Stat. 7 
Aan. ¢. 13. ¥ Geo. 1. ci 5. 11 Geowi.c..24. 7 Geo. 2. 
€.25. 11 Geo.2. C 28. and 14 Geo. 2. c. 35. 

orb, Cuffom of. In the city of London, and province 
of Yorks the effects of an inteftate after payment of his 


_ debts, are in general divided, according the ancient uni- 


verfal doétrine of the pars rationabilis. If the deceafed 
leaves a widow and children, his fubftance, deducting the 
widow’s apparel and furniture of her bed-chamber, which 
an Londen is called the widow’s chamber, is divided into 
three parts ; one of which belongs to the widow, another 
to the children, and the third to the adminiftrator: if 
only a'widow, or only children, they fhall refpeétively, 
in either cafe, take one moiety, and the adminifirator the 
other : if neither widow nor child, the adminiftrator {hall 
have the whole. And this portion or dead man’s part the 
adminiftrator was wont to apply to his own ufe, “till the 
Stat. 1 Fac. 2. ¢. 17. declarct@hat the fame fhould be 
fubject to the ftatutes of diftribution. So that if a man 
dies worth 1800 /. leaving a widow and two children, the 
eftate fhall be divided into eighteen parts y whereof the 
widow fhall have eight, fix by the cuftom, and two by the 
ftatute ; and each of the children five, three by the 


cuftom, and two by the ftatute: if he leaves a widow | fh 


and one child, they fhall each have a moiety of the whole, 
or nine fuch eighteenth parts, fix by the cuftom, and 
three by the ftatute: if he leaves a widow and no child, 
the widow fhall have three-fourths of the whole, two by 
the cuftom, and one by the ftatute; and the remaining 
fourth fhali go by the ftatute to.the next of kin. If the 
wife be provided for by a jointure before marriage, in 
bar of her cuftomary part, it puts her in a ftate of non- 
entity, with regard to the cuftom only ; but the fhall be 
intitled to her fhare of the dead-man’s part, under the fta- 
tute of diftributioris, unlefs barred by fpecial agreement. 


a ù e 
Le VE 
Pule. In the North of Exgland, the country people call 
the feaf? of the Nativity of our Lord by the name of Yule, 
which is the proper Scotch.word for Chriffmas ; and the 
{ports ufed at Chriffmas here, called Chriftmas Gambols, 
in Scotland they term Yule Games. A ftatute -was made 
not long fince for the repeal of a repealing act paffed in 


the parliament of Scotland, intitled an att for difcharging 
the Yule-vacance. 1-Geo. 1. C. 8. 


Z; 


Bbolus, i. e. Diabolus, as ufed in many old writers, 
viz. Edgar, in Leg. Monach. Hydenf. c.4. Orderic: 
Vitalis 460, c. ' 

Zabulum, (Latin, Sabulum) Grofs fand or gravel. Quin- 
que plauftratus zabuli, for five wain-loads of fand. Com- 
putus temp. H. 6. Cowell. 

Sachine, A foreign coin of gold. Merch, Dia. 

Sala, i. e. Incendium; from whence we derive the Eng- 
life word zeal. š 

Zancha, A kind of vefture or garment. Litt. 
Zant-killoto, A meafure containing fix Engli/b sbu- 
els. 

Zatovin, Sattin, or fine filk; mentioned in Mos. Ang. 
Tom. 3. p. 177- 

Zealot, (Zetes) Is for the mot part taken in- pejorem 
Jenfum, fo that we term one that is a feparatift or /chi/ma- 
tick from the church of England, a Zealot or Fanatick. 

Zereth, An Hebrew meature of nine inches. Litt. Did. 

Seta, Aroom kept warm like a ftove; a withdrawing 
chamber with pipes conveyed along in the walls, to receive 


| from below either the cool air in the fummer, or the heat 


of fire, ĉc, in winter: It is called by our Exglifh biffo~ 
rians a dining-room, or parlour. Osborn vita $. Elpheg? 


And if any of the children are advanced by the father in | apud Wharton. Angl. par. 2. p. 127. 


his life-time, with any fum of money, (not amounting 
to their full proportionable part) they fhall bring that 
portion into hotchpot with the reft of the brothers and 
fifters, (but not with the widow,) before they are intitled to 
any benefit under the cuftom: but if they are fully ad- 
vanced, the cuftom intitles them to no farther dividend. 
Black. Com. 2 V. 518, 519. in the province of York, the 
heir at Common law, who inherits any lands in fee or in 
tail, is excluded from any filial portion, or reafonable 
part. Black. Com. 2 V. 519. 

Pork-Wuildings Company, A corporation or com- 
pany erected by ftatute for raifing Thames water, in York- 
Buildings; and this company having bought the forfeited 
eftates in Scotland on the rebellion anno 1 Geo, 1. to enable 
them to make good their engagements to the government, 
they were empowered to difpofe of rent-charges, grant an- 
nuities, ĉc. and any perfon may purchafe annuities of 
the faid company. 7 Geo. 1. cap. 20. 

Ppfiveemeta, In Latin A/titonans, fignifies God; the 
thunderer. ; 

Phernagium, (From the French Hyvernee, that is, the 
winter feafon) Was anciently ufed for the winter feednefs, 
gr feafon forfowing of corn. Cowell. See Hybernagium. 


Sigarus, A ftrolling thief, or gipfy. Litt. 

Zovtack, (Zodiacus) A -circle in the heavens, containing 
the twelve figns through which the fan paffes every year. 
Litt. 

Suche, (Zucheus, Stips ficcus © aridus) A withered or 
dry ftock of a tree. Rex, Se. Quia accepimus per in- 
quifitionem, quod ncn eff ad dampnum Jeu prejudicium nofirum 
aut aliorum, fi concedimus dilefio valeGo noftro Richard. de S. 
omnes Zucheos aridos, qui Anglice vocantur Stovenes infra 
Haiam de Backwood, infra Foreffam noftram de Shirewood, 
&e. Placit. Foreft. in Com. Nott. de Anno 8 H. 3. This 
feems to have been the writ of ad quod damnum iffued, on 
granting of xuches or dead wood ina foreft, &c. Auxi- 
lium faciend. Burgenfibus Salop. de veteribus Zuchis, & de 
mortyo bofco, Fc. Clauf. 4 Hen. 3. m. 10. Rex concefit 
Thome de C. omnes Zucheos aridos, vocat. Stubbs, arbo- 
rum fuccifarnm in forefia de G. ibidem capiend. per vifum 
cuftodis forefie ultra Trentam. Pat. 22 Ed. 3. 

Zpgoftata, Is a clerk of the market, to fee to weights, 
&e. Litt. Dig. A 

Zptbum, A drink made of corn, ufed by the old Gauls ; 


fo called from the ething or boiling it, whence /der had 
its name, 
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